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DECISIONS

RELATING TO

TElE PIUBI C ELAND S.

DIVISION B.-RECORDS.

CLAIM FOR REVOLUTIONARY BOUNTY LAND SCRIP.

ACTS OF AUGUST 31, 1852, AND JUNE 22, 1860.-STATEMENT OF CASE AND
CONSTRUCTION OF STATUTES APPLICABLE.

ALGERNON S. SULLIVAN, ADMINISTRATOR DE BONIS NON OF MARY

GATES, WIDOW AND SOLE LEGATEE OF HORATIO GATES, ON VIR-

GINIA LAND WARRANT FOR 5833* ACRES.

The concessions of lands by the State of Virginia to officers in the Revolutionary
service having, in the case of Major-General Gates, been satisfied under warrants
for 15,000 acres and 2,500 acres, the warrant in question being unauthorized by
law, cannot be recognized, and the claim is rejected.

Secretary Teller to Commissioner McFarland, Mayj 15, 1884.

SIR: I have considered, on appeal from your adverse decision of
May 10, 1883, the application of Algernon S. Sullivan, public adminis-
trator of the city of New York and administrator de bonis non, with the
will annexed, of Mary Gates, widow and sole legatee of Horatio Gates,
deceased, for the issue of Revolutionary bounty-land scrip under the
acts of August 31, 1852 (10 Stat., 143), and June 22, 1860 (12 Stat., 84),
for 5,833i acres of public land, founded on Virginia land-warrant No.
9947, issued by the register of the Virginia State land office to said
Sullivan January 10, 1882, and stated to be "in consideration of Major-
General Horatio Gates' services in the Virginia Line from May, 1776,
to May, 1783, agreeably to a certificate from the governor and council,
which is received into the land office." The register of the land office
further certifies by an indorsement on the warrant that, "In pursuance
of an advice of council this warrant has issued in conformity with laws
of Virginia in force prior to the cession by that State of her western
lands to Congress, and that no other warrant has issued from the land
office of Virginia on account of the services of Major-General Gates
except warrants Nos. 802, 803, 804, 805, 806, and 807 for 2,000 acres
each, and Nos. 808 and 809 for 1,500 acres each, and No. 810 for 2,500
acres, and that no grant has issued on this warrant."

9
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These warrants (exclusive of that in question) aggregate seventeen
thousand five hundred (17,500) acres, and, as appears from "A list of
officers of the Army and Navy who have received lands from Virginia
for Revolutionary services, the quantity received, when received, the
time of service for which each officer received land, &c., down to Sep-
tember, 1833," were issued June 13, 1783, for the services of Major-Gen-
eral Gates from May, 1776, to that date. (See Journal of the House of
Delegates of the Commonwealth of Virginia for the session began Dec.
2, 1833.)

The allowance upon which these warrants issued (as appears from a
certified copy thereof from the records of the Land Office) is in these
words:

I do certifv that the Hon. Major-Gen'l Horatio Gates is entitled to
the proportion of land allowed a major-general of the Virginia line for
military service from May, 1776, to this day.

TEOS. MERIWETHEIR.
BENJ. HARRISON.

COUNCIL CnAmER, May 30, 1783.

Benjamin Harrison was governor of Virginia at the date last named,
and this certificate is presumed to have issued as the formal act of al-
lowance to General Gates for the services named by the governor and
council of the State; and as no other " allowance" appears among the
files it is also presumed that the present warrant issued under the same
certificate. I think it also established that General Gates' military ser-
vices-for which he was entitled to bounty land-continued from May,
1783, or for a period of seven years.

The first section of the act of Congress of August 31, 1852, provided
that all out standing military land-warrants issued or allowed prior to
March 1, 1852, by the proper authorities of the Commonwealth of Vir-
ginia for military services performed by the officers and soldiers, seamen,
or marines, of the Virginia State and Continental line in the Army or
Navy of the Revolution, might be surrendered to the Secretary of the
Interior, who, upon being satisfied that the surrendered warrant was
fairly and justly issued in pursuance of the laws of said Commonwealth
for military services so rendered, should issue scrip in favor of the pres-
ent proprietors of the surrendered warrant for the whole or any unsat-
isfied portion thereof, at the rate f $1.25 for each acre mentioned in the
warrant, which remains unsatisfied, which scrip should be receivable in
payment for any land owned by the United States subject to sale at pri-
vate entry, and should be assignable by indorsement thereon, attested
by two witnesses. The second section provided that the act should be
taken as a full and final adjustment of all bounty land claims to the
officers and soldiers, seamen and marines of the State of Virginia for
services in the war of the Revolution, provided that the State of Vir-
ginia should, by a proper act of its legislature, relinquish all claims to
the lands in the Virginia military district in the State of Ohio.

Pursuant to this last requirement the governor of Virginia, by an in-
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strument in writing, after reciting that the general assembly of the
State, by resolution of December 6, 1852, approved and accepted the act
of August 31, 1852, relinquished to the United States the lands in Ohio
therein named, and thus complied with the proviso of the act. A war-
rant under this act having issued in November, 1857, Attorney-General
Black advised the then Secretaryof this Department, Juiie 23,1859, in re-
sponse to a request for an opinion as to his power therein (9 Op., 354),
that he had no power to issue scrip on a military land-warrant not issued
or allowed by the State of Virginia prior to March 1, 1852. Thereupon,
apparently to remedy the defect in the act, Congress passed the act of
of June 22, 1860, "I to declare the meaning of the act of 1852." It pro-
vided that the Secretary of the Interior, in extending the provisions of the
act of 1852, should construe it so as to authorize the satisfaction in scrip
of all warrants or parts of warrants issued on allowances made by the
executive of Virginia prior to March 1, 1852, coming within the princi-
ples already recognized by that Department, and 'whether issued before
or since March 1, 1852, provided that no warrant or part of a warrant
should be satisfied in scrip founded or issued on any allowance made
since March 1, 1852.

It is claimed by the present applicant that under this act, and acts
of the legislature of Virginia, and under the allowance of the governor
and council of Virginia above stated, the representatives of Major-Gen-
eral Gates (who died in 1806) are entitled to scrip for 5,833* acres of
public land, in addition to the 17,500 acres already granted him.

The pertinent Virginia acts are those of October, 1779 (Henning's
Statutes at Large, vol. 10, p. 159); October, 1780 (Id. 10, p. 375), and
May, 1782 (Id., 11., p. 84).

The act of 1799, reciting that no law of the commonwealth had yet as-
certained the proportions or quantity of land to be granted, at the end
of the present war, to the officers of the Virginia line on Continental
or State establishment, or to the officers of the Virginia navy, and that
doubts may arise respecting the particular quantity of land due to the
soldiers and sailors, granted to every colonel 5,000 acres, lieutenant-
colonel 4,500 acres, and so on to subordinate officers, and to soldiers,
and also in like proportions to officers of the navy of the same rank as
army officers, and to sailors as to soldiers.

It will be noted that this act made no provision for army officers above
the grade of colonel.

The fourth section of the act of 1780 provided that-
Whereas no provision has been made in land for the general officers

of this State in Continental service, therefore be it enacted that there
shall be allowed to a major-general 15,000 acres of land and to a brig-
adier-general 10,000 acres of land, to be reserved to them and their
heirs, in the same manner and on the same conditions as is by law here-
vofore directed for the officers and soldiers of the Virginia line in Con-
tinental service, and there shall be. moreover, allowed to all the officers
of this State on Continental or State establishments or to the legal rep-
resentatives of such officers, according to their respective ranks, an ad-
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ditional bounty in lands in the proportion of one-third of any former
bounty heretofore granted them.

The 9th section of the act of May, 1782, provided:

That any officer or soldier who hath not been cashiered or superseded,
and who hath served the term of three years successively, shall have an
absolute and unconditional title to his respective apportionment of the
land appropriated as aforesaid. And for every year which every offi-
cer or soldier may have continued or shall hereafter continue in service
beyond the term of six years, to be computed from the time he last
went into service, he shall be entitled to one-sixth part in addition to
the quantity of the land apportioned to his rank respectively.

Genera] Gates appears to have received warrants for 15,000 acres of
land under the first clause of the fourth section of the act of 1780, and
for 2,500 acres under the act of 1782, being for " one-sixth part in addi-
tion to the quantity of the land apportioned to his rank " for his service
beyond the term of six years, a total of 17,500 acres. The applicant
claims that he (his representatives) is also entitled to scrip for 5,888-
additional acres under the latter clause of the fourth section of the act
of 1780, which grants " to all the officers, * * * according to their
respective ranks, an additional bounty in lands, in the proportion of
one-third of any former bounty heretofore granted them."

No law prior to this act allowed General Gates bounty land for his
military services, and even if this act granted him the additional bounty
named in the latter clause of section 4, the allowance would be limited
to the one-third additional thereby granted, and would not, I think, in-
clude the one-sixth additional granted by the subsequent act of 1782;
the act of 1780 expressly limiting the additional bounty land "in the
proportion of one-third of any former bounty heretofore granted them."
His claim should therefore properly be for one-third of 15,000 acres and
not for one-third of 17,500 acres, or for 5,000 acres instead of for 5,833
acres.

But I concur in your opinion, that the grant of the one-third addi-
tional, as expressed in the act of October, 1780, was intended only for
the benefit of those officers for whose services provision for bounty
land had been previously made, and hence that there having been no
law prior to this act granting bounty land to a major-general the pres-
.ent claim, for the one-third additional in behalf of General Gates's serv-
ices, is not within that act. The language of this provision seems
clear and unambiguous, and is supposed to express just what the legis-
lature of Virginia intended, and in such case the rules of construction
do not require resort to other statutes upon the same subject-matter for
the meaning of the particular statute, especially where, as in this case,
there is nothing in the others inconsistent with the particular statute.
But, however this may be, I do not think I am required to construe
these acts of the Virginia legislature as applicable to the present case,
after construction thereof by the authorities of Virginia, but, under well-
settled principles, to accept such construction as the law of the case and
dispose of it accordingly.
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In his discussion of the act of August 31, 1852, Attorney-General
Black, May 30, 1858, to the Secretary of this Department 9 Ops., 156):

In 1734 Virginia ceded to the United States the largest and most
valuable body of land that ever belonged to the public domain of any
State in the world. But previous to the cession she had promised to
give certain portions of it to the officers, soldiers, sailors, and marines
who had served during the Revolutionary war in her Army and Navy.
She did not strip herself of the power to fulfill this promise without ex-
acting a pledge that it should be fully redeemed by the Government of
the Union. She was generous to her sister States, but she was at the
same time true to her own defenders. The obligation of the United
States to satisfy the claims of the Virginia officers and soldiers has never
yet been denied by any part of their government. Nor has it ever been
doubted as a general principle that the claims ought to be settled and
adjusted according to the laws of Virginia, and by such tribunals as
she, in her own wisdom, might see proper to charge with that duty.
What a soldier may be) entitled to is a question of State law; and it is
not consistent with the spirit or genius of this Government to interfere
with the administration of State laws, or to expound their meaning.
When a question is incidentally raised upon them before an officer, or
in the courts of the United States, the interpretation they have received
in the State is of binding obligation.

At every step which Virginia took in this business she asserted, in
words or by clear implication, her right to decide, through her own
authorities, upon the validity and amount of the claims made for mili-
tary bounty land under her laws. She conferred the power succes-
sively on her register of the land office, commissioner of war, governor
and council, without providing in any case for an appeal.

You ask me if these decisions are in the nature of judicial expositions
of the law, and therefore binding? Undoubtedly. They are in their
character so far like a judicial sentence that they are conclusive upon
the parties and their privies. When the constitution or law of any State
authorizes a person to decide a given question the judgment of such per-
son is always conclusive. It makes no difference whether it be a court,
a legislative body, an executive officer, or a special tribunal appointed
for the purpose. The authority to hear, examine, and decide without
appeal carries with it the power to determine it forever, to make an end
of all controversy about it, and to close it against all future inquiry upon
either the facts or the law. When, therefore, the State of Virginia au-
thorized the governor and council to settle these claims a decision regu-
larly made by those officers was as conclusive as if the same jurisdiction
had been given to and exercised by the Supreme Court.

In discussing the same act, Attorney-General Cushing said, January
7, 1854 (6 Ops., 243):

If it appear that any provision of the statutes of Virginia is of ques-
tionable import, and the courts of that State have considered and
construed such provision, their decision is, in my view of the settled
principles of law, obligatory on my judgment, so far as any judicial ex-
positionof statute can be. [ReferringtoElmendorffv. Taylor, 10 Wheaton,
159, wherein Chief Justice Marshall said:] This court has uniformly
professed disposition, in cases depending on the laws of a particular State,
to adopt the construction which the courts of the State have given to
these laws. This course is founded upon the principles supposed to be
universally recognized, that the judicial department of any Government
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where such a department exists is the appropriate organ for construing
the legislative acts of that Government.

See also Green v. Neal (6 Peters, 291), where it is held that the re-
ceived exposition of any statute of a State by the highest judicial au-
thority of such a State becomes as much a part of the law as if such
exposition were a statutory enactment: and see also the several other
authorities cited by the Attorney-General to the same effect. But, as
stated by Attorney-General Black, such exposition need not be made
by the courts of the State, but may be by any person or tribunal thereto
authorized, and in either case the construction so made is obligatory,
not only upon the courts but upon the officers of the General Govern-
ment. If, therefore, the proper officers of Virginia have construed her
bounty land laws in nuestion and, especially, have adjudicated the
claims of Major-General Gates thereunder, such construction and adju-
dication are conclusive upon this Department.

The case then shows that May 30, 1783, the governor and council of Vir-
ginia issued a certificate that Major-General Gates was entitled to the
proportion of land allowed a major-general of the Virginia line for mili-
tary service from May, 1776, to May, 1783. This was such an " allow-
ance " as is contemplated by the acts of Congress of August 31, 1852,
and June 22, 1860, and under it, June 13, 1783, bounty land warrants
were issued to him for 17,500 acres by the proper authorities of the
State. This quantity was manifestly granted to him under the first
clause of the act of October, 1780 (for 15,000 acres), and under the ninth
section of the act of May, 1782, f r one-sixth additional land, or 2,500
acres; the two aggregating 17,500 acres. These warrants were issued
subsequently to enactment of the laws in question, when the whole sub-
ject-matter thereof was fresh in the minds of the authorities, and there
was every disposition to accord to the officers all claims to which they
were entitled under.the law, and when also the officers themselves were
present to protect their own rights. The issue of these warrants was
therefore a construction of the laws then in force, and an adjudication
of " the proportion of land" to which General Gates was entitled, and
by implication ignored his right to any land under the latter clause of
the act of 1780. The same warrants were accepted by General Gates
(so far as appears) in full satisfaction of his claim under these laws,
and not until about one hundred years later was it claimed (by the
present application) that he was within the latter clause of the act of
1780, and entitled to more land than that already allowed him.

In view, therefore, of my own opinion that the present application is
without merit, and that the construction of the Virginia laws is adverse
thereto, and knowing of no authority under which the present register
of the Virginia land office may readjudicate this matter once deter-
mined, I cannot recognize the validity of the warrant of January 10,
1832, based only upon the allowance of 1783, which has been fully satis-
fied by the warrants of that year.

I affirm your decision.



DIVISION .- PUBLIC LANDS.

I.-DESERT LANDS-

1. Character of Land.
2. Fraudulent Entry.
3. Relinquishment.
4. Settlement.

II.-HOMESTEADS-

1. Abandonment
2. Absence.
3. Additional Entry.
4. Alabama Mineral Lands.
5. Amendment.
6. Application to Make Entry.
7. Change of Entry.
8. Commutation.
9. Contest.

10. Contract to Sell.
11. Cultivation.
12. Deceased Claimant.
13. Deserted Wife.
14. Devisee.
15. Duress.
16. Excess of Quantity.
17. Failure to make Proof.
18. Final Proof.
19. Fraudulent Entrv.
20. Heirs of Deceased Homesteader.
21. Insane Claimant.
22. Joint Cash Entry.
23. Land Officers.
24. Loss of Crops.
25. Married Women.
26. Minor Entrymait.
27. Patented Lands.
28. Preference Rights.
29. Presumption of Death.
30. Previous Contest.
31. Private Entry.
32. Purchase.
33. Quarter Section.
34. Relinquishment.
35. Residence.
36. Right of Purchase.
37. Second Entry.
38. Settlement.
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II.-HOMESTEADS-Continued.

39. Transferee.
40. Unlawful Inclosure.
41. Widow of Deceased Soldier.

III.-INDIAN LANDs-

1. Kansas Trust and Diminished Reserve Lands.
2. Ottawa and Chippewa in Michigan.
3. Winnebago Homsteads.

IV.-INSTRUCTIONS-

1. Aliens Requisites for Entry by.
2. Deposits as Security for Costs.
3. Description of Land.
4. Examination of Records.
5. Fees of Local Officers.
6. Final Proof in Dakota.
7. Notice of Contest.
S. Place of taking Testimony.
9. Rates of Advertising.

10. Failure to appeal in Time.

V.-MILITARY RESERVATION-

VI.-PRACTICE-

1. Affidavits.
2. Amendment.
3. Appeal.
4. Attorney.
5. Certiorari.
6. Contest.
7. Examination of Record.
8. Fees.
9. Final Proof.

10. Hearings.
11. Notice.
12. Taking Testimony.

VII.-SoLDnRs' ADDITIONAL HoMrsTADs-

1. Certificate.
2. Location by Agent.
3. Suspicion of Forgery.
4. Widow's Right.
5. Withdrawal from Market.

VIII.-SoLDIERs' ORPnA1S-

IX.-TIMBER CULTURE-

1. Acts of Public Officers.
2. Affidavits.
3. Aliens.
4. Amendment.
5. Amicable Agreement.
6. Application to contest.
7. Attorney.
S. Breaking.
9. Change of Entry.

10. Character of Land.
11. Contests.
12. Cultivation.



DECISIONS RELATING TO THE PUBLIC LANDS. 17

IX.-TIMBER CuLTJuRE-Continued.
13. Deserted Wife.
14. Entry by Officer or Clerk.
15. Excess of Quantity.
16. Fraudulent Entry.
17. Offer to file.
18. Place of Official Business.
19. Preference Right.
20. Quantity Allowed to be entered.
21. Relinquishment.
22. Second Entry.
23. Size of Trees.
23. Speculative Purposes.

X.-TimBER AND STONE ACT-
1. Married Woman.
2. Minor.
3. Non-contiguous Tracts.
4. Preliminary Affidavit.

XI.-TIMBER LANDS.
XII.-UNSURVEYED LANDS.

XIII.-VALENTINE SCRIP.

1.-DESERT LANDS.

1.-CHARACTER OF LAND.

RECLAMATION-IRRIGATION.

LAY v. HUNTER.

In view of the evidence, the land in question is held to be non-desert in character.
The evidence further shows that no effort to reclaim or irrigate the land was
made prior to initiation of contest.

Acting Commissioner Harrison to register and receiver, Bozeman, Mont.,
June 7, 1883.

GENTLEMEN: In the matter of the contested case of Lay v. Hunter,
involving the question of the validity of desert-land entry No. 15, made
at your office by Irving unter, October 1, 1878, upon Sec. 6, T. 3

S., R. 5 E.

The record shows that by letter of April 3, 1882, you transmitted the

application of Nathan C. Lay to contest the validity of said entry upon

the ground that the lands embraced therein are not desert in character,

and the applicant had failed to comply with the law in regard to recla-

ination. A hearing was accordingly ordered by this office by letter

dated July 7, 1882.

Under date of December 14, 1882, you transmitted to this office the

testimony and papers submitted upon such hearing, together with your

joint opinion thereon. You state in your opinion, in substance, that

yo are unable to determine whether the land is desert or not in view

of the fact that no attempt has been made to raise crops thereon. You

state, however, that if you were to decide that question by applying

4531 L o-2
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the testimony in relation to other lands in the vicinity of that in question
yon should decide that the land covered by said desert entry is not des
ert land.

Upon the question of reclamation of the land you state that, " the
case upon this point must be decided against him, reference being made,
however, to the fact that November 5, 1881, he applied for an extension
of time in which to reclaim the land."

You finally "decide and recommend that said contest be dismissed,
and that further action in relation to said entry be suspended, in view
of the fact that Congress has been asked to amend the desert land act
by granting additional time for reclaiming lauds entered under said
act.

The contestant, Nathan C. Lay, having appealed from your decision,
the case comes now before this office for consideration on such appeal.

* * * * * *

It appears that agricultural crops have been raised without irrigation
upon land of the same general character and near that in question, and
it appears that the land embraced in said desert entry produces grass
suitable for hay.

Under date of July 3, 188, the honorable Secretary of the Interior
held as follows in the case of Wood v. Meyer:

While irrigation improves the crops on these lands, it is not essential
to their production; and if any agricultural crop will grow thereon, al-
though of an inferior quality, it is not subject to entry as desert land.

I am of the opinion that the testimony in this case establishes the non-
desert character of the land in question.

But were the land desert in character, the evidence shows an entire
want of good faith by Hunter in the matter of reclamation of the same.
The hearing was had Angust 14,1882, nearly four years after the entry
was made, and the testimony shows that the land had not then been re-
claimed by irrigation.

The period allowed by law for reclaiming said land expired October
1X;, 1881. On the 5th day of November, 1881, Mr. Hunter applied to have
the time extended one year; but the testimony shows that nearly
all the work of constructing ditches was performed after Mr. Lay filed
his application to contest the validity of said entry.

In view of the foregoing, said desert entry is held for cancellation.
Advise Mr. Hunter of this decision, and that sixty days are allowed

for appeal.
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IRRIGATION-HUSBANDRY-DEFINlTION OF "CROP".

BABCOCK V. WATSON ET AL.

Lands that one year with another for a series of years will not, without irrigation,
make a fair return to the ordinarily skillful and industrious husbandman for the
seed and toil expended in endeavoring to secure a crop, are desert lands within
the law.

The term "c rop " means such an agricultural production as would be a fair reward for
the expense of producing it.

Acting Secretary Joslyn to Commissioner McFarland, August 7, 1883.

SIR: I have examined the case of Chester Babcock et al. v. David
Watson, Samuel N. Watson, and George Thompson, involving the valid-
ity of the following desert-land entries, to wit: * * * Susanville,
Cal., on appeal from your decision of January 13, 1881, maintaining the
desert character of said lands.

These lands are situated in Lassen County, State aforesaid. The
entries are contested upon the ground that the lands embraced therein
are not desert in character, and no other question is presented by the
case.

The testimony submitted is voluminous and conflicting, and in some
respects difficult to reconcile.

After the taking of testiniony had closed, and at the time of filing
counsel's brief for contestant, packages of grass and grain were pre-
sented at the local office, accompanied by affidavits alleging that such
grass and grain grew upon the land in controversy. Such testimony
was not considered at the local office, but was transmitted with the
record. The opposite party had no opportunity for cross-examination,
or for putting in rebutting proofs; and objection being made to receiv-
ing the testimony, it cannot properly be considered. I have, however,
considered it in connection with the contestant's suggestion that a
further hearing should be ordered in the case.

The tracts are situated in a section of country largely composed of
desert lands.

The proofs show that the lands in controversy are mostly sage-brush
lands. The testimony is made up very largely of the opinions of the
witnesses as to whether the tracts in controversy will " without irriga-
tion produce some agricultural crop." These opinions are based upon
an examination of the soil in respect to its composition and moisture,
and observation and experience as to raising crops upon lands of sim-
ilar character. This has led to considerable discussion as to the amount
of the " agricultural crop," which within the meaning of the statute
the land was capable of producing " without irrigation," in order to
save it from being classed as desert land.

Section second of the desert-land act provides:
That all lands, exclusive of timber and mineral lands, which will not
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without irrigation produce some agricultural crop, shall be deemed
desert lands within the meaning of this act.

Reference is made by contestants' counsel to my decision of July 3,
1882, in the case of Wood v. Myer, in which it was said that "if any
agricultural crop will grow thereon, although of an inferior quality, it is
not subject to entry as desert land." And from this it is argued that
" It is not a question of quantity or of quality, but of capability to pro-
duce at all."

Neither the statute nor the decision cited are susceptible of so narrow
a construction.

It is undoubtedly true, as claimed, that a large part of the agricult-
ural lands situated in the States and Territories named in the act would
be greatly improved, and more abundant crops obtained by means of
irrigation; but without irrigation such lands are not therefore desert
It is not necessary, however, that the lands without irrigation should
be so sterile and barren that they will not "produce at all." If the
lands, one year with another for a series of years, will not without irri-
gation make a fair return to the careful, ordinarily skillful, and indus-
trious husbandman for the seed and toil expended in endeavoring to
obtain a crop, the laud may justly be regarded as desert, within the
intent of the statute. The crop may be an inferior one, but the land
should return a fair compensation for the labor and money expended
upon the crop. If such a return cannot be had, the lands would, after
trial or without, remain unoccupied and desert. Those lands thatwillnot
pay for cultivation or use without irrigation are within the scope of the
act. The expression " some agricultural crop" does Piot refer solely to
the amount of the crop: it also refers to kind. It may be grass, it may
be wheat or barley, or some other crop to which the country and climate
in the region of the land are generally adapted. If it will produce some
crop of a kind and an amount sufficient to make the cultivation reason-
ably remunerative, it is not desert.

Force must be given to the term " crop" used in the act. It has a
definite meaning; and in the sense in which it is used, it means such an
agricultural production as would be a fair reward for the expense of
producing it.

The Government grants these desert lands at the usual price, $1.25 per
acre. It grants them in amounts larger than under the pre-emption and
homestead laws, beeause the lesser amount would not justify the outlay
of capital necessary to bring water to them. The soil of these lands is
presumed to be good, from the price placed upon them by the Govern-
inent. Such a soil might in some seasons produte- even a fair crop with-
out irrigation, l)ut in most seasons would produce a growth that, con-
sidered as a crop, would afford no adequate compensation for the expense
bestowed upon it.

When the testimony shows, as in this case, that the class of land is
such that without irrigation it fails year after year to return even the



DECISIONS RELATING TO THE PUBLIC LANDS. 2 1

seed, and the growth of grain sown is so poor as to be cut for hay, the
land may properly be regarded as desert within the statute.

This testimony in the case is corroborated by the physical character
of the country. in 1875 (before the passage of the present and more
general act), Congress passed a special act, relating only to Lassen
County, providing for the sale of desert lands in that county (18 Stat.,
479). Lassen County lies within the section of county designated by
Powell as the "arid region." " In all this region the mein annual rain-
Jail is insufficient for agriculture." (Powell's Lands in the Arid Region,
page 5.)

As near as I am able to ascertain from an examination of the tables
and charts accompanying Powell's report, the mean annual rainfall in
that section does not exceed 20 inches. a The limit of successful
agriculture without irrigation has been set at 20 inches; that the
extent of the arid region should by no means be exaggerated, but at
20 inches, agriculture will not be uniformly successful from season
to season. Many droughts will occur; many seasons in a long series
will be fruitless; and it may be doubted whether on the whole agricalt-
ure will prove remunerative." (b., page 3.)

Even with this amount of rain, much depends upon whether the rain-
fall is evenly distributed. If it is unevenly distributed, so that a ;rainy
season" is produced, the question whether agriculture will be success-
ful without irrigation then depends upon the time of the " rainy sea-
son," and the amount of rainfall during that season. (lb., page 2.)

The good faith of these claimants is shown by the large amount ex-
pended by them in building a dam, and constructing ditches for the
purpose of irrigating the lands. One of such ditches is 6 miles in
length, and the amount expended by one of the claimants is $1,5007
and considerable sums by the others. I am satisfied from the testimony
that the lands are esert in character within the meaning of the act
under a fair interpretation, and that the lands cannot be successfully
cultivated without irrigation.

The cases have been long pending, and the controversy in relation to
them should be ended; and I must decline to allow any further hearing
therein.

The testimony seepns to have been carefully considered by the register
and receiver, and by your office, and the same result was reached in
both cases as to the desert character of these lands. I concur in the
conclusion thus reached, and affirm your decision.
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2. FRAUD7ULENT ENTRY.

ASSIGNMENT.-FBA UD.

JOAB LAWRENCE.

Where three desert-land entries, aggregating 1,760 acres, were assigned on the day
they were made to a third party, and the evidence shows that they were really
made for the benefit of the assignee, the entries are held to be illegal, because in
violation of the provision of the law which restricts one person to an entry of
640 acres. The entries are held to be fraudulent.

Secretary Teller to Commissioner McFarland, April 24, 1884.

SIR: I have considered the appeal of Joab Lawrence from your de-
cision of June 22, 1883, cancelling desert-land entries Nos. 7, 77, and
78, made respectively by Joseph Wise, John Lawson, and Edmtnd Bird,
upon certain tracts in the Salt Lake City, Utah, land district.

Lawrence claims to be the legal assignee of these entrymen, entitled
to all their rights and to receive patents for the tracts in his own name.

The act of March 3, 1877 (19 Stat., 377), authorizes any citizen of the
United States or any person of requisite age who has filed a declaration
of intention to become a citizen, on payment of 25 cents an acre, to file a
declaration in the proper local office that he intends to reclaim a tract of
desert land, not exceeding oe section, by conducting water upon the
same within three years thereafter, and that at any time within such
three years, upon satisfactory proof to the local officers of the reclama-
tion of the tract, and upon payment of the additional sum of $1 per
acre for a tract not exceeding 640 acres to any one person, a patent shall
be issued to him:

Provided, That no person shall be permitted to enter more than one
tract of land, and not to exceed 640 acres, which shall be in compact
form.

Your circular instructions of March 12, 1877, required as preliminary
to the filing of such declaration satisfactory proof in writing by at least
two disinterested and credible witnesses, that the land applied for was of
the character contemplated by the act, whereupon the local officers,
upon payment of the 25 cents per acre, were authorized to receive and
file the declaration and to issue a certificate to the effect that if within
three years therefrom the etryman, or his assignee or his legal repre-
sentatives, should prove reclamation of the land and pay the additional
$1 per acre, he or they should be entitled to receive a patent therefor,
under the provisions of the act, and that at any time within three years
from the date of the declaration the proper party may make satisfactory
proof of having conducted water upon the land.

The declarations in question were each filed, and the 25 cents per
acre was paid, May twenty-fourth, eighteen hundred and seventy-seven;
the proof in the case of Wise, who applied for 480 acres, consisting of
the affidavits of Bird and the appellant, oab Lawrence; that in the
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case of Lawson, who applied for 640 acres, being the affidavits of Bird
and Lawrence; and that in the case of Bird, who applied for 640 acres,
being the affidavits of Wise and Lawrence. (The latter affidavit was
prepared for the signature of Lawrence, although, through mistake
probably, he omitted to sign it. That he was sworn as a witness for
Bird appears from the certificate of the local officers that the " above
witnesses are credible and respectable persons; " but in view of the facts
I cannot think he was a "disinterested" witness, as required by your
circular.) Upon the same day a certificate was issued to each of the
entrymen, certifying that if he, or his assignee or legal representatives,
should make proof of tre reclamation and pay the additional sum re-
quired within three years from that date, he or they should be entitled to
patent under the provisions of the act; and upon the same day each cer-
tificate was assigned to Lawrence, and he was authorized to receive a
patent for the lands, the assignment by Lawson being witnessed by
himself and Bird; that in the case of Wise by Bird and another, anti
that in the case of Bird by Wise and another; and a marginal note of
each assignment was entered on the reeord as follows: "Assigned to
Joab Lawvrence May 24th, 1877."1

It also appears that upon the same May 24th Wise aud Lawson were
each made citizens of the United States, apparently under section 2167
of the Revised Statutes, without having previously filed the declaration
of intention to become a citizen required by section 2165.

Pursuant to your instructions of August 28,1880, each of these entry-
men was notified to show cause why his entry should not be canceled
for failure to comply with the law, but neither filed (nor did Lawrence)
objection to the cancellation. October 14, 1882, the local officers trans-
mitted to you the separate affidavits of one Hoyer, one Free, and one
Fox, alleging that no steps had been talien for reclamation of the lands
in question, and applying for leave to contest the validity of each entry;
and November 10th and 11th following you held the entries for can-
cellation, but allowed the entrymen sixty days within which to state the
character and extent of their efforts to reclaim the land. They made
no response, but subsequently Lawrence filed an affidavit (and still
later others) to the effect that by virtue of his assignments he had made
efforts to reclaim the land, and had expended therein several hundred
dollars, and that he did not know of the cancellations until January 10,
1883; but it is admitted that no part of the land embraced in either
entry was reclaimed within said three years. The case also fails to
show that any bonafide effort was made to such end by any one within
that time, or that either of the entrymen has been heard of in connec-
tion with their entries since the dates thereof. So far as they are con-
cerned, they have wholly abandoned the case, whether as parties or
witnesses.

Your decision holds that under my predecessor's decision of April
15, 1880, in the case of Downey (Copp v. 7, p. 26), desert-land entries
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are not assignable, and that Lawrence acquired no right by his assign-
ments.

It is not necessary to consider this question, nor the want of harmony
between my predecessor's decision and your circular of Marsh 12, 177,
because these entries were, in my judgment, wholly in violation of law.
The act of March 3. 1877, limits an entry by one person to 640 acres.
These three entries aggregate 1,760 acres, and under the facts the con-
elusion seems to me irresistible that they were each made for the ben-
efit of Lawrence, he using the entryrnen for doing that which he alone
could not do. But one is not permitted to do and accomplish indirectly,
under a statute, that which he cannot do directly, and thus defeat its
policy and purpose. This whole transaction manifests an unmistak-
able purpose on the part of Lawrence to acquire 1,760 acres of land,
when the law restricts one person to an entry of 640 acres, and is in
fraud of the act.

In view of the whole case, showing that the entries were, in fact,
made for the use and benefit of Lawrence, but in the names of the en-
trymen, and that the lands were not reclaimed within the time allowed
therefor I affirm your decision.

Motion for reconsideration denied by Secretary Teller June 30, 1884.

3. RELINQUISHMENT.

PURCHASE-REINSTA TEMNTP-YOTICE.

JOSEPH WILLIAMS.

Reinstatement of entries at request of third parties refused.
Purehasers before patent take with notice of all defects, and of contingency that title

may not be perfected.
The Government cannot undertake to enforce private contracts by giving substance

to an empty conveyance.

Commissioner McFarland to Curtis & Burdett, Washington, D. C., Feb-
ruary 21, 1883.

GENTLEMEN: On September 6, 1882, you filed a motion in this office
to reinstate Eureka, Nev., desert-land entry No. 158, made by Joseph
Williams, May 19, 1879, and cancelled by relinquishment August 4,
1882.

You also desired that your letter should be treated as a protest against
the approval of the selection made by the State of Nevada upon the
application of the said Williams, which application embraces a certain
eighty-acre tract in question.

In this proceeding you appear as attorneys for Messrs. F. 0. Nat-
thiessen and L. B. Ward. who claim to have derived certain interests in
said land from Williams through intermediate parties.

Mr. Williams, by his attorney, protests in his turn against the re-
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instatement of his desert-land entry, which he states he voluntarily re-
linquished for the reason that he could not comply w^ith the lawr.

You file statements showing the nature of the transactions between
the New Philadelphia Silver Mining Company and Mr. Williams, and
a copy of a deed from Williams purporting to convey to said company
whatever rights he possessed to the eighty acres in question, the con-
sideration mentioned being the sum of $5,000.

You state that the land is used as a site for a stamp mill which has
been erected thereon at a cost of over $50,000, and that by the failure
of Williams to obtain title under his desert-land entry, and his ultimate
relinquishment of that entry, your clients have been defrauded.

Mr. Williams upon his own part submits a statement of the business
transactions referred to, and sets up certain claims of his own against
opposite parties to the individual controversy.

With these personal matters this office can have nothing to do. The
only questions that can arise in respect to desert land entry No. 158, are
whether said entry was properly canceled, and, if so, whether there is
good cause shown for its reinstatement, or any proper application be-
fore me which could be considered in that behalf.

The relinquishment and cancellation of the entry are in due form, and
all the proceedings appear to have been regular.

It is admitted by the party to the entry that the land was not re-
claimed. IHe does not ask for the reinstatement of his entry, and no
other person is authorized to make such application in his name.
Neither does any cause appear why the entry should be reinstated on
its merits.

This office cannot undertake to enforce the obligations of private
contracts by attempting to compel a party to take title to land which
be does not desire, and to which he has Do legal claim.

It is an established principle in the administration of the land laws
that purchasers before patent take with notice of all defects, and of the
contingency that title may never be perfected.

They are not innocent purchasers, and if their conveyances prove
empty they can have no recourse upon the Government to give sub-
stance thereto.

The doctrine laid down by Mr. Justice Miller in the ease of Root v.
Shields (1 Woolworth C. C., 342), has been uniformly recognized and
followed as the correct rule of law applicable to such cases.

The question of the validity of the State selection will be determined
in due course of action thereon by this office.
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4. SETTLEMENT.

CONTINUOUS RESIDENCE-OCCUPATION.

BARPROTT V. LINNEY.

A party who placed on a desert-land claim a few timbers loosely outlining a hcuse,
and then moved away to engage in business elsewhere, can claim no rights as a
settler on the land when the desert-land entry is cancelled. A aked settlement,
without continued residence or other evidence of occupaticn, is not such a contin-
uous claim to the land as would, after cancellation, have any legal effect.

Acting Secretary Joslyn to Commissioner McFarland, July 30, 1883.

SIR: I have considered the case of Leonard Barrott v. Perry Linney,
involving the NW. i See. 22, T. 2 S., R. 5 E., Bozeman, Mont., on ap-
peal from your decision of July 5, 1882, awarding the land to Linnev.

The record shows that said tract had been covered by the desert-
land entry No. 3 of one Russell, and tat Linney went upon it while
so reserved and placed there a few timbers loosely outlining a house;
he did not establish his residence on the land, but shortly after-
ward went to Rocky Canon, built a house, moved his family into
it, and engaged in cutting and selling timber. The desert-land entry
was cancelled at the local office on November 17, 1881, and on Novem-
ber 23, 1881, Barrott made homestead entry No. 313 for said tract. On
November 28, 1881, Linney, who had never been in possession of the
land, and had performed no act of settlement other than that above
mentioned, made application to enter it as a homestead, and his appli-
cation was rejected by the local officers because of the entry already
of record. You reversed their action, directed the cancellation of Bar-
rott's entry, and sustained Linney's claim of a preference right under
section 3 of the act of May 14, 1880.

If Linney had any such right, he must have acquired it in the
character of a settler, " who has settled upon the public lands of the
United States," as the act referred to provides; bt, being covered
by a desert-land entry at the time he placed the timbers upon it, the
tract was not public land. As this was the only act of' settlement
performed by him, it follows that he was not a settler upon the public
lands within the meaning of the section cited, and therefore that he had
no preference right of entry. The "acts of settlement on the land
before the cancellation of the prior entries were without authority of
law; he was without its protection, had no legal status, and gained no
rights thereby." (Porter v. Johnson, 3 Copp's L. O., 37.)

Your decision, however, is based on the theory that " his settlement
'right took effect simultaneously with the Russell entry cancellation ;"
but from this I am compelled to dissent, for the reason that a naked act
of settlement, not followed by residence or other satisfactory evidence
of occupation, is not such a continuous claim to the land as that, after
cancellation, it can have any legal effect. The said section exteuds to
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homestead settlers certain privileges heretofore attached to pre-emption
settlers, and it is a rule that, in relation to "the doctrine that the right
of pre-emption attaches eo instante (upon cancellation), it only operates,
so far as the claimant is concerned, upon land in his possession." (Cor-
rigan v. Ryan, 4 Copp's L. O., 42.)

Your decision is therefore reversed, and Barrott's entry will remain
intact.

II.-HOMESTEADS.

1. ABANDONMENT.

CONTEST-MORTGA GE-RESIDENCE.

ROACH v. FLEMMING.

The testimony fails to show that the homestead elaimant has abandoned his claim.

Commissioner MoFartand to register and receiver, Sacramento, Cal., July
11, 1882.

GENTLEMEN: I am in receipt of your letter of May 20, 1882, trans-
mitting the testimony submitted in the ase of John Roach v. George
W. Flemming, involving homestead entry No. 3342, covering the W. i,
NW. , and NW. i of SW. 4, Sec. 27, T. 5 N., R. 11 E. The entry was
made June 2, 1881; the contest alleging abandonment was initiated
January 17, 1882, and the hearing held before you March 7, 1882. You
decided in favor of the claimant, from nhich decision the contestant
appeals.

From the testimony submitted it appears that there is a small house
or cabin on the land, an orchard of some 2 acres, and about 35 acres of
the land inclosed with a wire fence, about 10 acres of which were sowed
in wheat in December, 1881.

Mr. Flemming swears that he was residing on the land at date of
entry, having built his house in 1879, that he remained on the land from
June 2, 1881, until August 27, when he went to Stockton and worked
at his trade, returning to the land three times in September, twice in
October, three days in November, and from January 1, 1882, he has
been on the land once a week. He swears that he has never abandoned
his claim nor acquired a residence elsewhere; that his household effects
were left in his house and that it is his only home; that having no team
he hired the plowing and sowing of the wheat done. His testimony,
as to residence, is in the main corroborated by two witnesses.

The contestant and his two witnesses swear that they did not see the
claimant on the land between June 2, 1881, and January 17, 18i2; that
the land cultivated in December, 1881, was done in the interest of Mrs.
Jane 0. Green. None of the contestant's witnesses have been in the
house, on the land, since day of entry.
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There were introduced as evidence two deeds, one from Flemming to
Jane 0. Green, dated August 19, 1881, quitclaiming the land in ques-
tion, and one dated January 3, 1882, from Mrs. Green, reconveying the
land to Flemming. Mr. Flemming swears that the first deed was con-
sidered as a mortgage to secure Mrs. Green for money loaned him,
most of which was expended in building the wire fence; that he paid
her money at different times; and on January 3, 1882, he made inal
payment, and she therefore deeded the land back to him.

In this connection I will state that I am in receipt of a letter from
the contestant's attorneys, Reddick and Solinsky, dated San Andreas,
Cal., the 19th ultimo, inclosing certain affidavits, and asking for a re-
hearing, on the ground of a relinquishment by Flemming, purporting
to have been executed by the local officers at Stockton, and which you
failed to take cognizance of. Admitting te allegations contained in
said affidavits to be true, it would not affect the case, as the subsequent
action of the glaimant shows that he has not abandoned his entry, and
I must, therefore, decline to order a rehearing.

I concur in your joint opinion, holding that abandonment has not
been proven, and you will so advise the parties in interest, allowing
sixty days within which to appeal, and in due time report action to
this office.

(Decision affirmed by Secretary Teller, June 23, 1883.)

2.-ABSENCE.

ACT OF JUNE 4, 1880-CONTEST-PRACTICE.

GRIFFIN V. MARSH AND DOYLE V. WILSON.

The homestead settlers having given notice of absence under the act of June 4, 1880,
contest is dismissed, as, six months after, their authorized leave of absence had
not expired, and abandonment is the only ground upon which the contest was
brought.

Two separate cases should not be forwarded to the Secretary from the Commissioner
in one letter of transmittal.

Secretary Teller to Commissioner M1cFarland, April 27, 1883.

SIR: I have considered the case of Thomas I. Griffin v. Eustace K.
Marsh, involving the NW. i of Sec. 15, T. 3, R. 30; also the case of
James B. Doyle v. John Wilson, involving the SW. of Sec. 7, T. 4, R.
31, Oberlin district, Kansas, on appeal by Griffin and Doyle from your
adverse decision of April 29, 1882.

It appears that Marsh made homestead entry No. 6146, April 23,
1878, of the former tract, and that Griffin filed affidavit of contest
against the same August 22, 1881, alleging abandonnent and change
of residence "for more than six months since nlaking said entry."
June 26, 1880, Wilson made homestead ery, No. 152'5, of the latter



DECISIONS RELATING TO THE PUBLIC LANDS, 29

tract, and under date of October 1, 1881, Doyle filed affidavit of con-
test alleging the same grounds therefor. Hearing was had in each
case December 13, 1881, pursuant to published notice; but only the
contestants appeared.

Upon the ex parte testimony adduced at the hearing, the register and
receiver recommended that both entries be canceled. Although neither
Marsh no Wilson appealed from such action, both contestants
appealed from your decision dismissing the contests, whereby they
would be estopped from interposing a plea to the jurisdiction of this
Department, een if notice had been brought home to the defendants,
which was not done.

Your decision was based on the ground hat the contestants alleged
no abandonment for more than six months, exclusive of the period dur-
ing which the defendants were legally authorized to be absent from their
claims, nor did they allege any fraudulent absence by the defendants
under their extensions.

It appears that they availed themselves of the provisions of the act
of June 4,1880 (21 Stat., 543), whereby homestead settlers on the pub-
lic lands in Kansas and Nebraska west of the sixth principal meridian
were permitted to be absent from their claims until October 1, 1881,
alwhere there had been a loss or failure of crops from fortuitous causes
in the year 1879 or 1S80. And the act further provided that " during
said absence no adverse rights shall attach to said lands, such settlers
being allowed to resume and perfect their settlement as though no such
absence had occurred."

These defendants having regularly applied for such leave of absence
pursuant to the rules and regulations prescribed by your office by
virtue of the act, were therefore constructively residing on their claims
until October 1, 1881; hence it was not competent for these contestants
to initiate proceedings against them upon the alleged ground of aban-
donment during such absence. The reversion to the Government of
land so entered could not accrue in the premises, by virtue of the pro-
visions of section 2297 of the Revised Statutes, until the expiration of
the period of six months from October 1, 1881, or until April 1, 1882.
But these contestants having elected their grounds of contest are
thereby precluded from showing any other abandonment than as
alleged.

Your decision is therefore affirmed.
It should be observed, however, that although these cases are between

different parties and involve different tracts you nevertheless submit
them by your letter of September 26, 1882, by reason whereof they have
been docketed in this Department as one case. This is bad practice,
tending to confusion. You will therefore hereafter transmit each case
separately.

Wilson having relinquished his right and title in the premises, you
will accordingly take proper action thereon.
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3. ADDITIONAL ENTRY.

ACT OF MARCH 3, 1879.

THOMAS E. SMITH.

Notwithstanding the original entry post-dates the act by three months, an additional
entry is allowed.

Commissioner McFarland to register and receiver, Huwntsville, Ala., Octo-
ber 19, 1883.

GENTLEMEN: I am in receipt of yours of August 8, 1883, transmitting
for instructions the application of Thomas E. Smith, to enter under act
March 3, 1879, the E. SW. 1 of Sec. 12, 12 S., 7 E.

The records show his original entry, No. 9363, for the S. 4 NW. i, same
description, to have been allowed three months subsequent to the act,
to wit: June 10, 1879. The affidavit and application, however, bear
date November 1, 1878. Claimant swears that the difference as to dates
is due to the fact that the land was covered by a prior entry that was
not cancelled until June 3, 1879. The act of March 3, 1879, is in a legal
point of view, operative from its date, and is of itself constructive no-
tice to all. Entries made subsequent thereto, were not restricted to 80
acres; consequently this class of settlers are not, by law, beneficiaries
of said act. But this office construes the law, as applied to the settler,
in an equitable spirit, especially this particular statute, and allows a few
months to elapse for the promulgation thereof. Therefore, under the
circumstances, I am of the opinion that the fact that the entry post-
dates the act, is no bar to an additional entry.

DECEASED CLAIMANT-A TTORYVEY-DELIVERYOF CERTIFICATE.

JAMES BROWN.

The certificate in this case must be delivered to the attorney appointed by the deceased
soldier, and not to the attorney of the widow.

Secretary Teller to Commissioner McFarland, October 30, 1883.

SIR: I have examined the matter of the additional homestead of James
Brown, on appeal by Elizabeth Brown from the decision contained in
your letter of July 2, 1883, addressed to Messrs. ileylmun & Kane, re-
jecting the application made by said attorneys in behalf of Elizabeth
Brown.

It is alleged that James Brown, a qualified soldier, having completed
an original homestead entry in 1874, for 40 acres, became entitled,
under the provisions of section 2306 of the Revised Statutes, to an addi-
tional homestead of 120 acres.
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On January 14, 1875, under a power of attorney executed in due form
to A. A. Thomas, the right to such additional homestead was exercised
by application for a tract of land situate in what was formerly the bed
of Wolf Lake, Ill., described as the SE. fractional I of see. 20 west of
State line, 62.52 acres.

The application was involved in the Wolf Lake contest, but upon the
decision of this Department Mr. Thomas and other parties were notified
that the applications would be received, and accordingly said Brown's
application was filed before you by Thomas on the 31st day of July last,
and the fees and commissions paid.

The power of attorney was coupled with an interest, and said Eliza-
beth Brown, wife of James Brown, joined in its execution.

Said James Brown died on the 15th day of January, 1881, and on the
7th day of October, same year, Elizabeth Brown, as his widow, made
application for an additional homestead entry and to have her rights
certified under the rules.

Section 2307 provides that " in case of the death of any person who
would be entitled to a homestead under the provisions of section 2304,
his widow, if unmarried, * * shall be entitled to all the benefits
enumerated in this chapter."

It is claimed by counsel for Mrs. Brown that the husband died with-
out a legal exercise of his statutory privilege, and the right, being a
personal one, died with him.

Under the facts stated I approve your ruling that the attorney Thomas
is entitled to the possession of the certificate, and that it should be held
subject to his order.

A UTHORITY OF SECOAD A TTORNRY-PBCTICE.

JOSHII A FARMER.

An attorney acting under a power, as described, may delegate his authority directly
to a second person, but not indirectly, through the medium of some other person.
The second attorney of record cannot utilize the proof filed by the first attorney,
but he must procure and file the required evidence himself.

Acting Secretary oslyn to Commissioner AlcFarland, January 25, 1884.

Sip.: I have considered the appeal of J. Vance Lewis from your de-
cision of March 27, 1883, declining to recognize him as attorney in the
matter of the pending application of Joshua Farmer for certification of
his right to make additional homestead entry of 120 acres of land, under
section 2306 of the Revised Statutes.

From your letter of refusal it appears that additional homestead entry
No. 1584 (Sacramento, Cal., series), in favor of Farmer, was canceled
by your office February 20,1879, for conflict with pre-emption cash entry
No. 2003.
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August 6, 1879, Messrs. Heylmun & Kane filed in your office an order
from N. P. Chipman, dated at " Red Bluff, Cal., July, 1879," requesting
that certificate of Farmer's additional homestead right (the papers in
whose case he had filed as attorney) be delivered to them as his (Chip-
man's) attorneys. January 14, 1881, Lewis filed in your office certain
papers in Farmer7s name, and February 23 ensuing a power of attorney
from him authorizing Lewis as his attorney in fact to procure the cer-
tification of his right, and expressly revoking "' all former powers of at-
torney or authorizations whatever in the premises."

November 22, 1881, you advised Heylmun & Kane that the matter
would be held in abeyance until the party in interest should file in your
office the duplicate homestead receipt, No. 1584, of the canceled entry,
and that unless they could establish their authority to represent the
original attorney of record and the right accruing from said entry, the
certification, if any, would be made through Lewis as Farmer's attor-
iney. December 30 ensuing said attorneys accordinglv filed said receipt,
and February 25, ensuing, a paper executed by Farmer March 23,
1876, reciting that he had on the - day of -- , A. D. 1875, exe-
cuted a " power of attorney, creating Charles D. Gilmore " his attorney
in fact, &c., and expressly ratifying and confirming " all and singular
the acts done or to be done by'my said attorney i pursuance of either
or both of said powers of attorney."

Upon this state of facts you expressed the opinion that " Messrs.
Heylmun & Kane are the proper representatives of the canceled entry,
and that they are the proper and first attorneys of record," through
wbom the certification of the right in question sh'ould be issued.

It should be observed, however, that although Farmer appears to
have duly ratified the original power executed some time in the year
1875 to Gilmore, the record fails to discover any delegation of power by
him to Chipman, who does not therefore appear to be duly accredited
or authorized to act in Gilmore's stead. Hence Chipman's athoriza.
1o Heylmun & Kane to receive the certification of Farmer's right is in-

nsufficient. While Gilmore could delegate such power directly to Heyl-
mimn & Kane it would not be competent for him to do so indirectly,
through the nedium of Chipman or any one else. He having failed to
establish his privity with Gilmore his order to your office in favor of
Heylntn & Kane cannot be recognized; and nless such privity shall
le satisfactorily established within a reasonable time all the evidence
filed by or throvgh them should be returned without prejudice to Far-
mner's right in question.

It is true Lewis has filed a power of attorney direct from Farmer, but
he has done nothing thereunder in furtherance of his principal's right,
and is ot therefore entitled to recognition by this Department as
against the attorney in fact under the senior power. It is not compe-
tent for Lewis to utilize the evidence filed by the latter, but it behooves
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him to produce and file the requisite evidence himself. His appeal is
therefore dismissed.

Your decision is accordingly modified, and the papers submitted by
your letter of July 13, 1883, are herewith returned for such disposition
as the exigence of the case may in your judgment seem to require.

SECOND ATTORNEY-DELIVERY OF CERTIFICATE.

D. H. TALBOT AND AMBROSE B. CRAFTS.

Where a soldier's original homestead entry was cancelled, and his attorney's acts can
be construed as abandoning his application for an additional homestead certifi-
cate, a second attorney, who is given a power of attorney after the original entry
is reinstated, should receive the certificate when issued for the additional home-
stead right.

Acting Secretary Jovlyn to Commissioner McFarland, March 17, 1884.

Sin: I have considered the appeal of D. H. Talbot from your decis-
ion of July 2, 1883, declining to recognize him as attorney of Am-
brose B. Crafts, claimant for certification of the right to an additional
homestead under section 2306 Rev. Stat.

It appears that Crafts made an original homestead entry in 1868,
which was canceled by your office in 1875. for conflict with a railroad
grant. On March 25, 1878, Talbot, through W. C. Hill, his agent, filed
Crafts' claim forthe additional homestead; but on June 21, 1878, he in-
structed said Hill to withdraw it, and on Hill's request the claim was
rejected, and the papers returned to him on August 27, 1878.

Meanwhile Crafts had applied for reinstatement of his entry, and the
reinstatement was made on December 3, 1879. In this matter neither
Hill nor Talbot were his attorneys.

After the filing of the application for reinstatement, namely, on April
21, 1879, J. V. Lewis, of this city, filed Crafts' claim for the additional
homestead, and was duly recognized as his attorney. On June 30, 1879,
Hill refiled theal)plication which he had withdrawn as aforesaid. Sub-
sequently Lewis filed a power of attorney from Crafts, dated March 30,
1880, revokini all former powers, and authorizing him to prosecute the
claim and receive the certificate. And thereafter Hill filed a power of
attorney from Crafts, dated February 20, 1878, authorizing him to prose-
cute the claim and receive the certificate.

On these facts it is clear that Crafts did not have on file a claim for
additional homestead, on April 21, 1879, when Lewis filed one, and that
your office was justified in recognizing Lewis as his attorney, and, hav-
ingrecognized him, in refusing to recognize Talbot when therejected
claim was refiled. I think that the conditions were not changed when
the two powers of attorney were subsequently filed. Talbot's is the ear-
lier, but the claim which Crafts authorized Talbot to file had been dis-

4531 L o-3
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posed of-rejected by Talbot's own request, who prejudged the case
without waiting for your office to take it up in its regular order. By
Talbot's correspondence, filed with the record, it appears that he in-
structed Hillto withdraw theclaim because, beingunassignable, be could
make nothing out of it; that he sent the claim and power of attorney to
his agent at Crafts' home, with instructions to deliver it to him on repay-
ment of certain moneys which he (Talbot) had advanced to him (Crafts)
upon a contract to assign the certificate when issued; and that these
facts were made known to Crafts by said agent, though the papers were
never in fact delivered to him, whilst it was also known to Talbot that
Crafts had applied to other attorneys for legal advice in regard to said
claim. I am of opinion that Talbot's action was not only a notice to
Crafts that he had abandoned the prosecution of the claim, but that it
operated as a revocation of his power of attorney. Thereafter Crafts was
at liberty to appoint another attorney, and, having appointed Mr. Lewis,
the latter's power of attorney is entitled to recognition.

Your decision is therefore affirmed.

SECOND TIMBER-CULTUBE ENTRY IN SAME SECTION-PRIOR SETTLE-
MENT.

THElODORFE M. PHELPS.

Where a homestead entry is allowed because of prior settlement on a tract embraced
in a timber-culture entry, a second timber-culture entry will not be allowed on
another tract in the same section, nor will the second timber-culture application
be suspended to await the consummation of the homestead entry.

Secretary Teller to Commissioner McFarland, May 17, 1884.

SiR: I have considered the appeal of Theodore M. Phelps from your
decision of September 13, 1883, declining to allow him to make timber-
culture entry oil the SW. 1 of Sec. 25, T. 119, R. 6, Huron, Dak.

It appears that one Alexander Gorham made timber-culture entry
No. 2,708, on the NE. i of said section on August 27, 1883. On August
30, 18837 Phelps made homestead entry for the same quarter section,
alleging settlement prior to date of Gorham's entry, and claiming pref-
erence right to the land under Sec. 3, act May 14, 1880. At the same
time Phelps made offer to file the timber-culture claim, which was re-
jected on the ground that the records showed one quarter section in
said section already covered by a timber-culture entry.

This action was undoubtedly correct. Gorham's entry appropriated
the tract for timber-culture purposes, and reserves it until it is shown
that Phelps's homestead right is superior. This may never be shown,
and consequently it would be very bad practice to allow another tract
in the same section to be reserved by a second timber-culture claim
pending adjudication of the rights of the first claimant. Counsel for
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Phelps urge that his application should be held in abeyance until the
contest is settled; but this would be an equally vicious practice, and
in any event would not be an appropriation of the NW. i against third
persons.

Your decision is affirmed.

4. ALABAMA MINERAL LANDS.

ACTS OF XAY 14, 1880, AND MARCH 3, 1883-INCHOATE RIGHTS.

JAMES A. JNEs.

The act of May 14, 1880, does not apply to homestead settlement on lands not subject
thereto. The act of March 3,1883, touching Alabama mineral lands, confers no
rights except in entries already made. All lands heretofore reported as contain-
ing coal and iron that appear on the official records as vacant are subject to pub-
lie sale, &e.

Acting Commissioner Harrison to register and receiver, Mlrontgomery, Ala.,
June 8, 1883.

GENTLEMEN: I have considered the appeal of James A. Jones from
your decision of March 17, 1883, rejecting his application to enter as a
homestead the E. i NW. , SW. i NW. , and NW. SW. i of Sec. 2,
16 S., 6 E., on the ground that the land is classed as coal, &c.

The evidence shows that said Jones made settlement upon said land
in the year 1871; and that he has a dwelling-house thereon and has
cultivated one acre; total improvements being valued at $25.

Appellant grounds his appeal upon the claim that, prior to the pas-
sage of the act of March 3, 1883, he had an inchoate right under act of
May 14,1880, to enter said lands with settlement relating back to 1871,
thus acquiring a vested right in and to said lands; and that the act of
March 3, 1883, was intended as a protection to all vested rights, equi-
table as well as legal.

Said lands were reported to this office several years ago as valuable
for mineral, and ordered to be withheld from disposal except under the
mineral-land laws; therefore appellant's position as shown above is not
a true one, as the act of May 14, 1880, has no application to a settlement
on lands not subject to homestead entry, which was the condition of the
land in question. Again, the act confers no right except in cases of
entries actually made. Congress has specially legislated for this class
of lands, thereby cutting off or defeating any rights that ordinarily
would have inured to the settler who had failed to file his application
at the local office prior thereto. The act of March 3, 1883, provides that
all lands heretofore reported as containing coal or iron shall be offered
at pblic sale, &c., referring to vacant lands, i. e., lands that appear
vacant on the records.

Upon a legal construction of the statute I am of the opinion that the
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application of Mr. Jones cannot be allowed; therefore your decision is
affirmed and the appeal dismissed.

You will notify the party in interest of this ruling and of his right of
appeal.

RELINQUISHMENT-PUBLIC SALE, ACT MARCH 3, 1883.

THOMAS J. JACKSON.

In view of the relinquishment of the prior homestead entry the tract in question must
be offered at public sale.

Secretary Teller to Commissioner MclFarlanl, October 1, 1883.

SIR: I have considered the appeal of Thomas J. Jackson from your
decision of June 20, 1883, holding for cancellation his homestead entry
No. 13,754, made March 27,1883, for the W. of SE. 4and E. J of SW.
,2, 14 S., 7 W., Huntsville district, Alabama.
The tract was reported in 1879 by Special Agent Winters as contain-

ing valuable coal, but was nevertheless allowed to be entered under the
homestead law by one Thompson, January 3, 1883, whose entry was
voluntarily relinquished and canceled March 27, 1883.

The act of March 3, 1883 (22 Stat., 487), provides that all public lands
in Alabama shall be subject to disposal as agricultural lands: "'Pro-
vided, however, That all lands which have been heretofore reporited to
the General Land Office as containing coal and iron shall first be offered
at public sale."

This tract being now subject to disposal as public lands, although
coming formally into that condition sinee the passage of the act, falls
within the mention of the statute as having been theretofore reported
as containing coal, and there is no force in the intervening entry subse-
quently canceled to prevent the further direction from applying, viz,
that it must be offered at public sale. Your action having been taken
for this purpose is affirmed.

5. AMENDMENT.

MISDESCRIPTION-ER1?OR OFLOCAL OFFICERS.

THOMAS ElAMMILL.

The homestead entry in question may be amended so as to embrace a contiguous lot,
occupied and improved by the settler, but not previously included through errou-
eons information given by the local officers.

Acting Secretary Joslyn to Commissioner McFarland, July 27, 1883.

SIR: I have considered the appeal of Thomas Hammill from your de-
cision of July 26,1882, rejecting his application to amend his homestead
entry No. 3,046, made July 11, 1879, of lot 15 of See. 14, and lots 1 and
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2 of See. 23, T. 2 S., R. 4 E., embracing therein lot 16 of Sec. 14, Stock-
ton district, California.

It appears from Hammill's affidavit, which is corroborated by those of
several other persons, that at the time he made his entry No. 3,046 he
desired to include lot 16 in his application, but did not do so because he
understood the register and receiver to inform him he could not, as said
lot was involved in a pending pre-emption contest; that such contest
resulted in the cancellation of both filings; that no one, to the afflant's
knowledge, claims said lot, nor does the same contain any improvements
save those placed there by and in the peaceable possession of affiant; that
he is a citizen of the United States; and that lot 16 is agricultural land.

It was held by this Department, under date of April 2, 1883, in the
case of Neiubert v. Midendorf-

Such amendment is recognized by the practice of the Department
to obtain the correction of a misdescription in the original papers grow-
ing out of accident or mistake, clerical or otherwise, when the settlement
of the party is bona fide upon a particular tract, and he is in danger of
losing his actual home and improvements.

This is fully considered in Newcomb v. Block (2 Copp, 162), where the
reasons are elaborated. (Brainard's Legal Precedents, vol. 1, p. 55.)

If the privilege of such amendment be recognized in the presence of
al adverse right or interest, I think its recognition in ex parte cases-
where no such right exists-the more reasonable and just.

Although lammill's original settlement was not upon the lot i ques-
tion, it was made in good faith upon the other lots (all of which are
contiguous), and his allegations touching his intention to embrace said
lot in his application in the first instance stand uncontroverted, and
are therefore presumably true. If the register and receiver advised
him, as alleged, that lot 16 was not subject to entry by reason of the
pending of said pre-emption contest, his rights in the premises were
not thereby prejudiced, because " there is no difference in principle
between a case where a filing has actually been placed upon record
* * * and a case where the filing has been offered and rejected." His
expressing the desire to include lot 16 in his claim may be regarded as
an intimation of his intention so to do, and was analogous to the case
cited, where a pre-emptor offered to file his declaratory statement, but
was not permitted.

You rejected his application for the reason that " the mere fact that
lot 16 was covered by conflicting pre-emption filings and that a contest
was then pending did not prevent Mr. Hammill from including it in his
homestead entry, and as he elected not to do so, he cannot at this late
date be allowed to embrace said lot in his entry."

While it is the invariable custom to permit homestead entries of tracts
covered by pre-emption filings to be made subject thereto, I do not re-
gard the existence of such custom, per se, as a sufficient reason for re-
jecting Hammill's application. It should be observed that his alega-
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tions are unquestioned; and, granting the truth of his allegation, that
he was so informed by the register and receiver, it seems quite natural
that he should have accepted such official statement as correct and au-
thoritative, and acted accordingly. He appears to have placed substan-
tial improvements upon lot 16 in good faith, having inclosed and culti-
vated the greater part thereof; and as the same is contiguous to the
lots already entered, forming therewith a compact body of land, no part
whereof is claimed adversely, I can see no reason for rejecting his appli-
cation.

Your decision is therefore reversed.

ADJACENT FABM ENTRY.

JONES . PINKSTON.

Where the settler intended to make an " adjoining farm" entry, but by mistake made
an original homestead entry, amendment is allowed, notwithstanding a contest
for abandonment is pending.

Secretary Teller to Commissioner McFarland, March 27, 1884.

SIR: I have considered the case of Jacob W. Jones v. William R.
Pinkston, involving the latter's entry for the NW. jt of the SW. , and
lots 15, 16, 17, and 18 of Sec. 25, and lots 11 and 12 of Sec. 26, T. 26, R. 6
W., Roseburg, Oreg., on appeal by Jones from your decision of July 7,
1883, dismissing the contest and allowing Pinkston's entry to remain
subject to his final proof.

It appears that one Wilson owned a tract of about 31 acres, and in-
tending to enter the tracts in question as an "adjoining farm homestead,"
entered them by mistake as a homestead. He afterwards sold the 31
acres to Pinkston and relinquished his entry; whereupon Pinkston, in-
tending to enter the tracts as an "adjoining farm homestead," made the
same mistake, and entered the tracts July 10, 1882, as a homestead.
The error was not discovered either by Wilson or Pinkston until after
Jones had commenced (January 16, 1883) a contest against Pinkston for
abandonment. Pinkston then (January 29, 1883) alleging the facts-
which were duly corroborated-applied to have his entry so amended
that it might be treated as an entry for an "adjoining farm homestead,"
and you granted the same February 20, 1883. Jones had not acquired
an adverse right at this date, and the allowance of the application was
not within the rule which prohibits an amendment of a filing or an entry
after acquisition of such right. It was a matter within your discretion,
and, under the facts, I think the amendment was properly allowed.
Regarding, therefore, Pinkston's entry as an "adjoining farm home-
stead" entry and not as a homestead entry, residence on the tracts was
not necessary, it appearing that he was resident on the 31 acres. He
was not consequently subject to the charge of abandonment, and I
affirm your decision.
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CONTEST-PBACTICE.

HIRAM T. HUNTER.

The liberal policy in respect to amendments in judicial proceedings adopted by the
States will be recognized and adopted by the Land Department, where adverse
rights are not affected.

A defective affidavit of contest sent to the local officers and returned by them for
amendment, will be regarded as filed, so as to bar another contest.

Secretary Teller to Commissioner McFarland, May 20, 1884.

SIR: I have considered the appeal of Hiram T. Hunter from your
decision of October 4, 1883, rejecting his application to contest the
homestead entry of Charles F. Kimball, made October 4, 1878, upon
the NW. of See. 21, T. 9, R. 19W., Kirwin, Kans., and allowing Frank
Caillonette to contest the same.

It appears that, June 2, 1T83, Hunter made an affidavit before the
clerk of a county court in Kansas, aeging Kimball's abandonment of
his homestead land and applying to contest his entry. The affidavit
did not describe the land, nor the number of the entry, nor was the

a/ seal of the court attached to the jurat. It was filed in the local office
upon a day which does not appear, but prior to July 7. The officers no- ;
tified Hunter's attorney of its defects, and he advised them of the de-
scription of the land and the number of the entry, which they inserted
in the affidavit and then returned it to the clerk for the seal of the ,
court, noting on their records that Hunter applied July 7 to contest
Kimball's entry.

V The seal was attached July 9, and upon the same day Hunter made k
an additional (called an " amended ") affidavit, in due form, before the
same clerk, and both were returned to and filed in the local office on
the 11th.

On the 9th, Caillonette applied to contest Kimball's entry, but it was
rejected because the entry was already under contest by Hunter.

It thus appears that Hunter first applied to contest Kimball's entry;
that amendment of his affidavit was allowed prior to Caillonette's ap-
plication, wanting only, at the latter date, the seal of the court; and
that(they upon their own motion, returned it to the clerk for authenti- A
cation of his official character. In doing this He~ydid not part with e
their right to its legal possession, and when Caillonette filed his appli- off,

v cation, it was constr c upon their records, and they had recog-
nized it as the commencement of a contest of which they gave due no-

v/ tice on the 11th. After allowance of the amendments, which was within A/

their discretionary powers, Hunter's right related back to the y inai
fili of his application, and should be sustained, especially in view of f.

I my ruling in the case of Houston v. Coyle (Copp, October, 1883), that
this Department will not review the sufficiency of the information upon
which contest citations are issued, that being within the discretion of
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the local officers. The great liberality in amendments now allowed by
most of the States, and especially by Kansas (see General Statutes, Clh.
80, Sec. 3366), in court proceedings, in furtherance of justice, where the
amendment does not substantially change the claim or the defense,
will be recognized and adopted in the practice of this Department in
so far as the amendment does not affect rights, I think Hunter had
acquired this right of contest when (allfoiette' application was filed,
and that his contest should proceed to the exclusion of Caillonette.

I reverse your decision.

6.-APPLICATION TO MAKE ENTRY.

CONTEST-APPLICATION NOT REQUIRED AT IITIATION OF CON
TEST-SALE OF RELINQUISLIMENT-FA 4UD.

BAILEY v. OLSON.

In initiating a contest against a homestead entry the contestant need not make ap-
plication to enter.

The ordering of a hearing on allegations of fraud is a matter of discretion with the
Commissioner of the General Land Office, and cannot be the subject of appeal.

Offering to sell a relinquishment is not sufficient ground on which to order a hearing.

Secretary Teller to Commissioner cFarland, November 10, 1883.

SIR: I have considered the appeal of Frank C. Bailey from your de-
cision of the 15th of September, rejecting his application to be permit-
ted to contest the homestead entry of Christopher Olson, made March
16, 1883, for the SW. i of Sec. 17, T. 125 N., R. 64 W., 5th P. M., Aber-
deen, Dak.

The affidavit of contest was oftered September 6, 1883, less than six
months from date of entry, and no allegation of abandonment for that
period could be made at that date. Consequently there was no statu-
tory cause of forfeiture, and the charge made was to the effect that said
Olson had relinquished said tract to the United States, and offered to
dispose of the privilege of filing said relinquishment for a consideration,
thus invalidating the entry on account of speculative intent in the
homestead applicant.

The application to contest was denied, however, not as generally in-
sufficient, but for the reason that Bailey had not complied with your
instructions to the district officers at Huron, of date May 28, 1883, re-
quiring a contestant to file with his allegations of contest an application
to enter the land, together with proof of his qualifications to make
entry, as an earnest of his intention to claim the benefit of the prefer-
ence right accorded by the act of May 14, 1880 (21 Stat., 140).

In my judgment, this was not good reason. There is nothing in that
act providing for the initiation of contest, the whole law on that sub-
ject being embraced in Sec. 2297 of the Revised Statutes. The pref-
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erence right allowed is to be exercised by making entry within thirty
days from notice of cancellation, and not by a preliminary application.
This Department cannot make legislative requirements, nor can it u-
peradd thereto, except to make regulations not inconsistent therewith
for carrying into effect the provisions of the law. Now, this provision
is a mere privilege, which the contestant may waive even after notice;
and, consequently, no obligation can be imposed upon him at the incep-
tion of the contest to avail himself of its beneficial grant. He may take
or refuse to take the land, at his pleasure.

I do not find that you have issued this instruction to the land offices
generally, nor is there any record in the case showing that it had been
given to the Aberdeen office, so far as my examination of the papers
goes. But possibly you have not transmitted the order for my infor-
mation.

But while this requirement is not lawful, and should not be made a
ground for the rejection of an application to contest a homestead entry,
I do not find that Bailey has been in any manner prejudiced by the re-
fusal to direct a hearing upon his affidavit, and he has no foundation
for an appeal to this Department. The ordering of hearings is a mat-
ter for your discretion, especially when applied for upon grounds not
specified in the statute, and where fraud forms the basis of the allega-
tions. Besides, the facts laid in Bailey's complaint, if found, are no
evidence of fraud upon the Government in the entry of the land, what-
ever attempt may have been made to induce strangers to advance
money upon the chances of entry at the filing of the relinquishment.
Until the expiration of six months, no contest could be brought for
abandonment; and a previous relinquishment not delivered to the Gov-
ernment was but a mere paper in the hands of the party himself or of
his agent, and not liable to be inquired into by a stranger in a proceed-
ing of this kind.

Nobody could say whether or not it would ever be offered to the Gov-
ernment, 'or that the homestead would not be settled upon, cultivated,
and title acquired thereto, in accordance with law.

The rule as to contests in homestead cases was fully enunciated in
my decision of 26th September, in Houston, jr., v. Coyle (10 Copp, 224),
and I do not deem further suggestions necessary in the present case.

The appeal of Bailey is dismissed for the reasons stated herein, and
to that extent your decision is affirmed.
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ACTS OF AI'PLICANT-GOOD FAITH-DATE OF CONTEST.

BENNETT v. TAYLOR.

The petition, in an affidavit of contest against a timber-eulture entry, that the con-
testant " be allowed to enter said tract under the homestead laws," is a sufficient
application to validate the contest.

Secretary Teller to Commissioner McFarland, March 25, 1884.

SIR: I have considered the case of H. M. Bennett v. James W. Taylor,
involving the S. - of the SE. 1 and the S. t of the SW. i of Sec. 9, T.
7 S., R. 31 E., Oxford, Idaho, on appeal by the first named from your
decision of April 10, 1883, dismissing the contest.

Taylor's entry was made under the timber-culture law, and the reason
given for your decision was the failure of Bennett to file application to
enter the land at the date of initiating contest. Upon an examination
of the facts in the case, I find that Taylor's timber-culture entry was
made April 23, 1881; that Bennett's affidavit of contest, alleging failure
to comply with the law in the matter of improvement and cultivation,
was filed August 11, 1882; that he at that date filed no formal applica-
tion to enter the land; but in his affidavit of contest, after asking for a
hearing to substantiate his charges and have Taylor's entry canceled,
he acids, as a part of his application, the following words: ;' and that
he be allowed to enter said tract under the homestead laws of the United
States."

On the evidence adduced at the hearing, which was had October 12,
1882, the register and receiver, on the 24th of November, 1882, recom-
mended the cancellation of Taylor's entry, and that Bennett be allowed
to make homestead entry for the tract in question.

On the 9th of December, 1882, Bennett filed his formal application to
make homestead entry; but it was rejected because the prior timber-
culture entry of Taylor was still of record.

The papers were then sent up to your office, and, without going into
the merits of the case on the facts presented at the hearing, you set
aside the finding of the local office as to Taylor's entry, and dismissed
the contest for the reason already mentioned, viz, the failure of con-
testant to apply to enter at the time of filing his application to contest.
You base your decision on that of the Department, made November 14,
1882, in the case of Bundy v. Livingston (9 Copp, 173).

The evidence taken at the hearing is quite conclusive as to Taylor's
failure to comply with the law in the matter of improvement and culti-
vation.

In fact he was in default, neither appearing at the hearing nor fur-
nishing any evidence whatever in rebuttal of that presented by con-
testant.

In view of all the facts and circumstances of the case, I think it
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should be disposed of on the evidence referred to; that Taylor's entry
should be canceled and Bennett's entry allowed.

The former is evidently not entitled to hold the land under his entry.
It is true the latter did not at the date of initiating contest file a formal
application to enter, but his request in his affidavit of contest, " that he
be allowed to enter said tract under the homestead laws," may, I think,
be regarded as sufficient to give him the status of a contestant within
the meaning of the Bundy decision, which restricts a contest against a
prior timber-culture entry to one who seeks to enter under the homestead
or timber-culture laws. The petition in the affidavit of contest, "that
he be allowed to enter," may be taken as evidence that he sought to
enter, which evidence is confirmed and rendered conclusive by the fact
that almost immediately after the hearing and decision by the register
and receiver, and long before your decision dismissing the case, he pro-
ceeded to file, and did file, his formal application to make homestead
entry for the tract.

All his acts, so tar as the record shows, evidence his entire good faith,
and, as I have said, may be regarded as giving him a standing as con-
testant within the meaning of the law and the decisions of the Depart-
ment.

Your decision is therefore reversed. You will reinstate Bennett as
contestant, cancel the timber-culture entry of Taylor, and allow Ben-
nett's homestead entry as of the date when he initiated contest.

PENDI]NG UNDECDED-SECOND DENIED.

SARAH RENNER.

Where an application for reinstatement is pending, an application to enter should not
be entertained.

Assistant Secretary Joslyn to Commissioner McFarland, April 8, 1884.

SIR: I have considered the appeal of Sarah Renner from your decis-
ion of July 9, 1883, rejecting her application (as guardian for William
W. Miller, heir of Johnson Miller, deceased, late of the United States
Army) to make homestead entry for the SW. i of Sec. 9, T. 1, R. 22,
Kirwin, Kans.

It appears that Robert Taylor made homestead entry No. 10,592, for
the tract in question, on April 19, 1879. An affidavit of contest al-
leging abandonment of the land by Taylor having been filed by one
Mark Smith, a hearing was ordered and held May 22, 1882. From the
testimony adduced on an cx parte showing the district officers decided
that the allegation of abandonment was proved, and recommended that
the entry be forfeited.

On August 22, 1882, your office canceled the entry.
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Taylor presented an affidavit and application for reinstatement on
April 23, 1883, which was received for further consideration.

On May 23 following, Mrs. Renner presented the application for
entry before mentioned, which was rejected on the ground that as the
application of Taylor had been received and was then pending and un-
decided, a subsequent application for entry could not be entertained.

Your decision is affirmed.

7. CHANGE OF ENTRY.

BAN-KS VS. SMITH.

HOMESTEAD TO TIMBER CULTURE.

An application erroneous in form, returned for correction, should take effect from the
date when first received at the local land office.

Mrs. Banks relinquished her homestead in the spring of 18778, intending to change it
to a timber-culture entry; she remained in possession of the land while the re-
linquishment was pending; held that; being in possession under color of right,
the laud was not subject to Smith's homestead entry.

Secretary Teller to Commissioner ]i•cFarland, September 26, 1883.

SiR: I have considered the case of Sarah J. Banks v. John W.
Smith, involving lots 1 and 2, and the E. i of the NW. of Sec. 18, T.
26 S., R. 8 W., Wichita, Kans., on appeal by Mrs. Banks from your
decision of September 5, 1882, awarding the land to Smith.

It appears from the record that Mrs. Banks made homestead entry
No. 5,353 for the land on September 29, 1874, built a house on and
otherwise improved it, and had her home there until the spring of
1878, when she became too old and feeble and sick to work it herself
any longer; that, for the purpose of changing her homestead entry to
a timber-culture entry, she relinquished all the right, title, and interest
which she had acquired "by virtue of my [her] homestead entry," on
May 20, 1878; that on said date she had her house, household effects,
and growing crops on the land, though she herself was absent by rea-
son of sickness; that said entry was canceled by your office on Septem-
ber 7, 1878, and by the local office on the 16th day of said month; and
that on said September 16, 1878, she made timber-culture application and
affidavit before a notary, which reached the local office two days after,
was rejected because the printed words " under the provisions of the
act of March 13, 1874," appeared in it (instead of the act of June 14,
1878), was amended, and her timber-culture entry No. 1,269 allowed on
September 26, 1878, during which time she had planted the kind and
quantity of timber required by the law.

It appears further that John W. Smith, who was residing on a tract
of the Osage lands, and who had full notice of the claim of Mrs. Banks,
filed his soldier's declaratory statement for the land in contest on said
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September 16, 1878, made homestead entry No. 6,943, and moved upon
it in March, 1879, and sowed a crop on part of the land broken by Mrs.
Banks.

Hearing was had in order to determine whether the facts warranted
the application of the Atherton-Fowler doctrine, and your decision
holds that "it does not appear that Smith took violent possession of
the tract, or even occupied the dwelling erected by Mrs. Banks," and
that therefore the Atherton-Fowler doctrine does not apply; and you
rest your decision on the case of Lawless v. Anderson ( Hill's L.
Cases, 57).

I find myself compelled to dissent from this view of the law applicable
to the case. In Lawless v. Anderson the prior settler had not complied
with the statute as to inhabiting the land or building a dwelling, and
by the express terms of the law (section 2273, Rev. Stat.) he had no
right to the land at date of Anderson's entry. But in the case at bar,
Mrs. Banks was in possession of the land by color of law at date of
Smith's entry; her relinquishment was of whatever homestead right
she had acquired by her entry, and she had no intention to abandon
her possession of the land; being absent sick, she was not only con-
structively present in person, but she was there by her dwelling-house,
her improvements, and her growing crops, with full notice of which
Smith is charged; and she therefore had a valuable property and right
with respect to the land, which excluded entrance on her possession,
under guise of a settlement claim, as absolutely as did the fences on
the unsurveyed lands of the Soscol Ranch.

As held in Atherton v. Fowler (96 U. S., 513), the right to make a set-
tlement is to be exercised on unsettled land; the right to make improve-
ments is to be exercised on unimproved land; the right to erect a dwell-
ing-house is to be exercised on vacant land; none of these things can
be done on land when it is occupied and used by others (Hosmer v. Wal-
lace, 97 U. S., 580).

This doctrine is not to be extended to cases where the prior settler is
himself a mere trespasser on the public land (Powers v. Forbes, 7 Land
Owner, 149), or has disregarded statutory requirements (Lawless v. An-
derson, supra); but it is directly applicable to the case at bar, where
bona-fide entry and improvement had given a legal possessory right to
the land, which the claimant continuously asserted, even during the time
when she was lawfully changing the form of her entry from homestead
to timber culture. A right so acquired and maintained other settlers
are bond to respect, and the Government is bound to protect it by
every consideration of justice and good faith.

It is my opinion that Smith's entry should be canceled, and that Mrs.
Banks is entitled to entry as of September 18, 1878, the date of her first
application, the error in said application being merely an error in form.

Your decision is accordingly reversed.
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8. COMMUTATION.

TALxINGTON'S HEIRS V. HiEMPFLING-.

RESIDENCE-PUCHASE-ACT JUNE 15, 1880

If the homestead entryman was entitled to patent at date of his death, his heirs suc-
ceed to the right.

Where his house was by mistake built thirty yards outside of the lines of his claim,
but was occupied by him in good faith, it will be regarded as a constructive resi-
dence on the land.

a 'i Where he paid the commutation price for the land, and the receiver never accounted
for it, his heirs must again pay said price before patent will issue.

Secretary Teller to Commissioner McFarland. October 22, 1883.

SIR: I have considered the case of Charles Lewis, guardian of the
minor heirs of Isaac W. Talkington, deceased, v. John Hiempfling, in-
volving N. j of the SE. - and the SE. of the NE. of Sec. 21, T. 7
N., R. 18 W., Dardanelle district, Arkansas, on appeal by Hempfling
from your decision of June 10, 1882.

It appears that Talkington made homestead entry No. 3,886, Feb-
ruary 15, 1870, of the N. of the SE. 1 of See. 21, and that the entry
was canceled December 1, 1876, for alleged relinquishment. It having
been shown subsequently, however, that Talkington had commuted
his entry and paid $2.50 cash per acre for the land, receiving therefor
duplicate receipt No. 7,419, dated August 20, 1872, and had died April
20, 1874, and that the relinquishment was fraudulent-the same bearing
date June 5, 1876-your office re-instated said entry, April 5, 1878, and
directed the register and receiver to advise Talkiugton's heirs or legal
representatives that they could elect one of two methods of acquiring
title to the tract covered by decedent's entry, to wit: either to furnish
proof of decedent's compliance with legal requirements (in point of res-
idence and cultivation), up to the date of his decease, and of such com-
pliance by the widow or heirs from that date until the expiration of five
years from the date of his entry, which proof could be submitted to the
board of equitable ajudication, the statutory period having expired;
or, to furnish new commutation proof showing residence and cltiva
tion by the ancestor up to the date of the old commutation proof and
payment, and to pay the legal price for the land. The heirs having
elected to adopt the latter or alternative method, the register and re-
ceiver transmitted to your office, per letter dated November 18, 1881, the
new commutation proof presented by the guardian, together with cer-
tain testimony submitted by Hempfling in support of his homestead en-
try, No. 14,834, which embraced the tract in question, and had been erro-
neously allowed by the register and receiver July 7, 1880. Under date
of September 4, 1880, your office advised the register and receiver that
Hempfling's entry conflicted with Talkington's as to the N. i of the SE.
i, and they thereupon (September 13) notified Hempfling. The regis-
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ter reported December 8, ensuing, that no appeal had been taken by
him from your office action of September 4, but forwarded certain affi-
davits alleging bad faith on the part of Talkington, and asking that an
investigation be ordered with a view to sustain Hempfling's entry.
Nothing further appears to have been done in the premises until March
15,1881, when the said guardian applied at the local office to make final
proof in support of Talkington's entry. Citation thereupon issued, fix-
ing April 28, ensuing, for the submission of such proof.

The parties in interest accordingly appeared, and upon the testimony
thus adduced the register and the receiver expressed dissenting opin-
ions-the register holding in favor of the heirs and the receiver in favor
of Hempfling.

You held the proof to be satisfactory except as to residence, and that,
"in view of the passage of the act of June 15, 1880, 1 do not regard
it necessary to submit the proof to the Board of Equitable Adjudication
to cure the defect in the matter of residence, which would otherwise be
done." You also held Hempfling's entry for cancellation, "for the rea-
son that it was erroneously allowed and was invalid at its inception."

It appears from the proof, that in the year 1860, Talkington built a
house, where he resided with his family until on or about March 28,
1872, when the house was burned; that he and his witnesses supposed
the house was upon the tract covered by his entry when he made
commutation proof, August 20 ensuing, but a survey made after his
decease discovered the house to have been some 30 feet outside the
quarter-sectional lines bounding his claim, although his other improve-
ments, consisting of a stable, corn-crib, about four acres cultivated to
crop, and an orchard, were within such boundary; that these improve-
ments aggregated in value about $1,000 with the house, but only about
$250 without it; that immediately after his house was burned he re-
moved to his plantation about a mile and a half distant from his claim,
where he erected a house, in which he resided with his family until he
made said commutation proof, whereupon heremoved to Johnson County,
Arkansas, where he resided until his demise.

On the other hand, the proof shows that Hempfling has made sub-
stantial improvements upon the land covered by his entry, consisting
of 15 acres cleared and 20 fenced, upward of three hundred fruit trees,
dwelling-honse, and other outbuildings, aggregating upward of $600 a
value.

Upon the foregoing state of facts the questions arise: (1). Did said
ancestor show such compliance with legal requirements as to entitle
him to a patent for the land had he lived (2). Was the eighty-acre
tract in question subject to entry July 7, 1880 e

It is true that Talkington's house was not upon his homestead claim.
It is, however, conceded that he resided therein supposing that it was,
and that the fact of its not being thereon was not discovered until after
his death. It has been repeatedly held by this Department that such
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a residence in good faith is a constructive residence upon the claim, by
reason thereof the settler's right, if any, would not ipso facto be de-
feated. (Vide, No. 27, 1 Lester, 385; also 3 Opinions, pp. 258 and 313.)
That he made commutation roof and paid $200 for the land is evi-
dericed bvuthe receivers duicate receita tated esaid7Snch
documentary evidence is merely primna tfacie proof of payment, which may
be rebutted either by record proof or proof aliunde. And, unfortunately
for Talkington, the receiver. John C. Austin, misappropriated said sum,
or at least failed to account therefor, and the register's cetificate and
receiver's receipt of corresponding number to that held by Talkington
bear a different date from the same, and were issued to another person,
one Aaron S. Dees, for an excess paid on homested entry No. 8,485; and
it further appears that under date of May 16, 1877, the register and
receiver reported to your office that a careful examination of their rec-
ords discovered no evidence of such commutation proof and payment,
or that said sum was ever accounted for bv said receiver.

But, notwithstanding such record showing, it further appears from
the records of your office that, under date of April 26, 1877, the attor-
neys for the heirs filed therein for patent duplicate receipt No. 7,419,
issued at Dardanelle, August 20, 1872, by John C. Austin, receiver, to
decedent, for $200, the same being payment in full for the tract in
question at the double minimum valuation; and that across the face of
such receipt is noted, " Commuted from homestead entry No. 3,886,
dated February 14, 1870." And it also appears from the affidavit of
one David Beasley (a neighbor of Talkington's), who was cognizant of
all the circumstances of the case, barring the alleged relinquishment,
that he accompanied Talkington to the local office, and was one of his
witnesses in making his commutation proof; that the other witness is
deceased; that he saw the usual papers in such case made by the proper
officer, and saw $200 in cash paid to the receiver; and that the afflant
furnished Talkington with a portion of the said sum. Although such
proof does not show his compliance with legal requirements up to the
date when he commuted his homestead entry and paid said cash, as re-
quired by the terms of your office letter of April 5, 1878, it should, nev-
ertheless, be observed that the proof in question shows such compliance
until the burning of his house. This was not quite five months prior to
the commutation. And although he did not reside nor pretend to have
resided upon his claim during such interim, I do not regard such ab-
sence either as an actual or constructive abandonment of the land within
the meaning of section 2,297 of the Revised Statutes. Nor was it so
regarded by your office, for his entry was canceled for relinquishment,
and was subsequently reinstated. I am, therefore, of the opinion that
he had shown such compliance with legal requirements as would have
entitled him to a patent for the tract in question had he lived; that such
right has inured to his heirs; and that at the date of Hempfling's entry
the tract was covered by a valid, subsisting prior entry, which precluded
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his. It should be observed, however, that as the United States have
not benefited by the former payment, the heirs cannot be credited there-
with; it must be regarded as if it had never been made. And the pur-
chase money having been tendered pursuant to the tffs of your office
letter aforesaid, such sum should be paid as a condition precedent to
the issuance of patent to the heirs.

Your decision is accordingly affirmed.

9. CONTESTS.

DILIGEXCE-GOOD FAITH.

Lowwv . CRISWELL.

Lown began contest against the timber-culture entry of one Jordan; the latter filed
his relinquishment in October, 1878, and Lown applied to enter the land, at the
same time depositing the fees and commissions; the local officers notified him that
his entry would be made of record upon cancellation of Jordan's entry, and on said
cancellation sent him notice of it, which he testifies he never received; the land
lay vacant for six months, when Criswell entered it as a homestead. Held, that
the tract was subject to Criswell's entry.

Secretary Teller to Commissioner McFarland, May 21, 1883.

SIR: I have considered the case of Erastus B. Lown v. Win. Criswell,
involving the latter's homestead entry, made October 8, 1879, upon lots
3 and 4 and E. of the SW. i of Sec. 30, T. 25, R. 9 W., Wichita, Klans.,
on appeal by Lown from your decision of March 30, 1882, allowing the
entry of Criswell to remain intact.

It appears that one Jordan made timber-ctlture entry of the tract
August 7, 1873. Subsequently one Eddy initiated a contest against
Jordan for failure to comply with the requirements of the law, but after-
wards, by an arrangement between the parties which does not appear,
withdrew his charges, and the contest was dismissed. On October 17,
1878, Lown initiated the contest in question against Jordan, and on
October28 Jordan filed a relinquishment of his entry, and own applied
to enter the tract under the timber-culture law. Jordan's entry was can-
celed on the local records May 7, 1879; and the land remained vacant
until October 8, 1879, when Criswell entered it under the homestead
law. You afterwards ordered a hearing to enable own to submit tes-
timony in support of his claim, and the same was held in June, 1880.

The testimony shows that own is a brother-in-law of Jordan that
Lown purchased in October, 1878, prior to the contest, Jordan's improve-
ments on the tract, consisting of about fifty broken acres and valued at
$150. Žio part of the purchase-money was paid at-the date of purchase,
nor until March 18, 1879, when town gave to Jordan his unsecured
promissory note for $600, payable in one year, no part of which was paid
at maturity, nor had been at the date of hearing in Juni; own testify-
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ing that its payment was extended by Jordan to await determination of
this contest. Jordan, immediately after his sale, rented the land from
Lown and cultivated it for his own use, and has furnished money and
also signed a joint note with Lown for the expenses of the contest.

Lown applied to enter the tracts at the date of filing Jordan's relin-
quishment and of initiating the contest, and deposited with the register
$14 (furnished through Jordan), for the fees and commissions on his
entry, and was advised by this officer that his entry would be made of
record on cancellation of Jordan's entry, of which he would be notified.
Annotations on the local records show that your cancellation of this
entry was " Received May 7, 1879, 9 a. m., notices May 7 and 8, 1879, 4
p. in.," and a clerk in the office testifies that notice thereof and of Lown's
preferred right was mailed and directed to him about that date, at his
post-office address. Iown denies his reception of this notice, or that he
knew of Jordan's cancellation until after Criswell's entry.

Criswell immediately after his entry built a house upon the land, in
which he has since continuously resided, and has made other valuable
improvements.

Lown acquired no preferred right to enter the tract by virtue of his
purchase (even were that a bonafide transaction), nor by reason of his
deposit of fees and commissions with the register prior to cancellation
of Jordan's entry, the register's reception thereof being an unauthorized
act, as held in the case of Hodges (Copp, January, 1881), and it is im-
material as respects the right of Criswell that Lown did not (even
admitting it) receive notice of cancellation of Jordan's entry. le did
not offer to make entry of the tracts within a reasonable time after can-
cellation of Jordan's entry, but, not exercising ordinary diligence and
inquiry as to his rights, permitted the tracts to lie vacant for nearly six
months prior to Criswell's entry.

I am of the opinion (without reference to the question. of Lown's good
faith and whether or not his proposed entry was in the interest of Jordan,
and therefore fraudulent under the law, as the testimony would seem
to indicate) that the tracts were subject to Criswell's entry when made,
and that it should be sustained.

I affirm your decision.

PRACTICE-NOTICE BY PUBLICATION.

RYAN V. STADLER.

An affidavit for contest stating that the whereabouts of the entryman is unknown
is not sufficient basis for publication of notice in a contested case.

Secretavy Teller to Commissioner Mclarland, May 21, 1883.

SIR: I have considered the case of Philip Ryan v. Henry Stadler,
involving the latter's homestead entry made July 9, 1880, upon the W.
J of the NE. i and the SE. of the NW. of Sec. 33, T. 32, R. 12 E.>
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Menasha, Wis., on appeal by Stadler from your decision of May 13,
1882, holding his entry for cancellation, and also refusing his application
for a rehearing of the case.

It appears that Ryan instituted this contest September 26, 1881, alleg-
ing Stadler's abandonment of the tract; notice thereof was given by
publication, the contestant swearing that "the present residence of
Henry Stadler is to me unknown." Practice rule 12 provides that
"Notice may be given by publication alone, only when it is shown by
affidavit of the contestant, and by such other evidence as the register
and receiver may require, that personal service cannot be made." I
approve your ruling of January 27, 1883, in the like case of Hewlett v.
Darby (Copp, March, 1883), wherein you held that as the affidavit failed
to show that personal service could not be made, but merely alleged
want of knowledge of the whereabouts of the defendant, and that as
diligence is of the essence of such a proceeding, and no effort was made
to ascertain the residence of the respondent, notice by publication was
insufficient.

Notice to Stadler in this case, by publication only, was insufficient for
the same reason.

The motion for rehearing (supported by affidavits) shows that Stadler
erected a house on the land in the spring of 1881, and broke and culti-
vated a small parcel thereof; that he has not at any time been absent
from the tract for the period of six months, and only for the purpose of
acquiring the means of livlihood, and of improving the land; and that
he has no other home. He did not appear, nor was he represented at
the hearing, not having received any knowledge thereof until the day
of hearing, when several miles distant from the local office, and when
too late to make an appearance.

I modify your decision, and direct that a rehearing be ordered.
When report of the additional testimony is made, you will re-examine
the case in connection therewith.

CONTESTEE-NOTICE-PUBCHASE, ACT JUNE 15, 1880.

BYKERK V. OLDEXEEYER.

The local officers, after the hearing, dismissed a contest for abandonment; on appeal
by the contestant, the General Land Office reversed said action; contestee ap-
pealed to the Secretary, and, pending cnsideration of said appeal, made offer
to purchase under the act of June 15, 1880. Held, that he had the right of pur-
chase under said act.

Secretary Teller to Commissioner McFarland, June 23, 1883.

SIR: I have considered the case of Andrew Bykerk v. Gerrit J. Olde-
meyer, involving homestead entry No. 16,306, of the N. of SE. J of
Sec. 18, T. 7, R. 7 E., Lincoln district, Nebraska, on appeal by Bykerk
from your decision of July 15, 1882, in favor of Oldemeyer.
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It appears that the defendant made the entry June 14, 1878. Bykerh
initiated contest against the same January 4, 1881, by filing the usual
affidavit alleging abandonment, pursuant to the provisions of section
2297 of the Revised Statutes, and of the 2d section of the act of May
14, 1880 (21 Stat., 140). Whereupon citation issued the same day sum-
moning the parties to appear at the local office the 10th of February
ensuing. Upon the evidence thus adduced the register and receiver
dismissed the contest February 22. Contestant having appealed from
such action, you reversed the same April 29, 1882. From this action
Oldemeyer appealed July 5 ensuing, filing with his appeal an applica-
tion to purchase the premises under the second section of the act of
June 15, 1880 (21 Stat., 237). Whereupon you rendered the decision in
question, holding, under authority of my immediate predecessor's de-
cisions of March 12, 1881, in the case of Gohrman v. Ford (8 Copp, 6),
that the entryman (Oldemeyer) had the right to purchase at any time
prior to the cancellation of his entry.

It is urged, however (inter alia), by Bykerk's counsel that the decis-
ion cited is inapplicable to the case at bar, because in that case the
defendant had applied to purchase before trial, which was never had,
whereas in this case Oldemeyer permitted it to go to trial, and did not
apply to purchase until after the rendition of your adverse decision.
But it should be observed that the decision cited not only holds that
the said acts of May 14 and June 15, 1880, are not in pari materia, but
it is very explicit upon the subject of the entryman's right of purchase,
as will be seen from the following citation:

If the contest proceeds to its finality, to wit, the cancellation of the
entry, his reference right of entry is thereby established. But if
through failure to prove his allegations, or any of the ordinary inci-
dents of trial; or if the homestead party avails himself of the right of
purchase of the tract, as provided by the act of June, and thus defeats
the cancellation of his entry, I see no reason why the contest should not
fail, and the contestant lose his right of entry.

Under this and other laws relating to homestead entries, a person way
now continue residence on and cultivation of his land for the time re-
quired by law; or he may at any time, in the absence of other rights
or claims, purchase the same on payment of the Government price; and
I cannot think Congress intended this right should be subjected to the
delays and uncertainties of contests oftentimes instituted for oppressive
and fraudulent purposes; but that, whenever such person tendered to
the Government its price for the land, and the rights of no other person
are affected thereby, he should be permitted to purchase the same.

The doctrine thus enunciated was reiterated by this Department,
under date of June 2, 181, in the case of Johnson v. Halvorson (8
Copp, 56).

Your decision is accordingly affirmed.
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ACT JUNE 15,1880-COArSI'RUCTION OF AGREEMEJNT-R. S. 2290.

HAWKER . FOWLKS.

The written agreement to convey at a future time is not such an instrument as is con-
temnplated by the second section of the act of June 15, 1880, but is in contraven-
tion of section 2290, Revised Statutes.

Secretary Teller to Commissioner McFarland, July 5, 1883.

SIR: I have considered the case of Robert Hawker v. John W.
Fowlks, involving the NW. of Sec. 22, T. 2 S., R. 1 E., Salt Lake
City, Utah, on appeal by Hawker from your decision of October 27,
1881, holding the entry of Fowlks for said NW. intact, and the cash
entry of Hawker for the N. I of said NW. 1, under the act of June 15,
1880, for cancellation.

It appears that John Fowlks, father of the contestee, made home-
stead entry of said NW. May 8, 1869, that the entry was canceled for
relinquishment by your letter of July 20, 1871, but the cancellation was
not noted on the local records until reception of your subsequent letter
of November 23, 1873; and that John W. Fowlks made homestead en-
try of the tract February 27, 1874.

Hawker filed an affidavit February 15, 1879, alleging that, with his
gamily, he had continuously resided on the N. i of the NW. 1 since the
fall of 1869, and had valuable improvements thereon, and that Fowlks
had never been in possession thereof, but had agreed to convey the
tract to him. A hearing was ordered thereon, and held in April fol-
lowing.

It further appears that in June, 1881, the local officers allowed Haw-
ker to make cash entry for the N. I of the NW. under the second
section of the act of June 15, 1880.

Hawker's possession of said N. i is not seriously questioned, but the
issue is chiefly confined to the alleged contract, which is in the follow-
ing words:

BIG COTTONWOOD, SALT LAKE Co.,
April 7, 1874.

This is to certify that I, John W. Fowlks, my heirs and assigns, do
promise and agree to give to Robert Hawker a full warrantee deed to
the north half of northwest quarter of Sec. 22, in T. 2 S., R. 1 E., con-
taining 80 acres, not later than June, 1879. In consideration whereof,
I, Robert Hawker, my heirs and assigns, agree to let the homestead entry
on the above-named quarter of section be completed and the patent to
issue therefor.

Witness:
JAMES HAWKER.
JOHN FOWLKS.

This paper seems to mean that Fowlks would convey to Hawker the
N. of said NW. I if Hawker would not contest Fowlks' entry on the
NW. 1. It was given to Hawker at the date thereof, and has been in
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his possession from that time to the date of the hearing. Upon the day
of its execution, John Fowlks and John W. Fowlks, at the request of
the contestant Hawker, went to the latter's house, for arrangements rela-
tive to said N. . They were accompanied also by Alfred, the brother
of John W., but who appears not to have been present when the paper
was executed. Theythere met the contestant, Rose his wife, and James
Hawker, his son. The paper was written by James Hawker, who testi-
fies that he left blanks in the body of the instrument for the signatures
of John W. Fowlks and Robert Hawker. The Hawkers, father, son,
and wife, testify that John W. Fowlks and Robert Hawker signed their
names in the appropriated spaces after it was read to them; that John
W. Fowlks in signing his name omitted the letter " W," but that upon.
his attention being called thereto, wrote said letter by interlineation.
On the contrary, the Fowlks-father and son-testify that John W.
Fowlks could not then write his name and did not sign the paper, but
that John Fowlks only signed it, and they claim that the letter" W" was
interlined afterwards by some person to them unknown, and that that
name was not intended to mean John W. Fowlks, but John Fowlks only,
thus making a contract between John Fowlks and Robert Hawker, and
excluding any agreement on the part of the homestead entryman. This
statement, if true, would show that John Fowlks was a mere witness to
his own signature. John Fowlks and James Hawker admit their sig-
natures as witnesses.

The testimony further shows that John W. Fowlks is an illiterate per-
son; that his father signed his name to his original homestead papers
(but at his request and in his presence), and has generally transacted
for him his business matters.

This conflict of testimony requires elucidation from collateral facts.
It appears that Robert Hawker had, at the date of the hearing, been in
possession of the N. of said NW. from about October, 1869; that he
had thereon two houses, a stable and other outhouses, 200 rods of ditch-
ing, and about 30 acres under cultivation; that he bought these im-
provements or a portion of them from John Fowlks, and procured the
relinquishment of the latter's entry, intending himself to enter the whole
NW. upon cancellation of that entry, but upon the understanding that
after he had procured title, he should convey the S. to Fowliks, and
retain the N. i only. The cancellation was delayed for some years, as
stated, but as soon as he learned of it, in April, 1874, he went to Fowlks
for the purpose of completing the arrangement and making his entry,
when he ascertained that it had been entered by John W. Fowlks.

It appears also that in 1876 a measurement was made by John W.
Fowlks for the purpose of establishing the dividing line between the N. 
and the S. i of the NW. , and that he drove stakes to indicate the same.
He has also admitted to others that the N. i belonged to Hawker, and
that he had given him (Qawker) a paper securing it to him after he got his
own title. He also negotiated with Hawker for purchase from him of
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portions of the N. , that he might add them to the S. of said NW. 4,
and also permitted Hawker to make improvements on said N. , subse-
quently to his own entry for the whole NW. -, without objection. There
had also been conversations between the parties relative to a release by
Fowlks from his entry of said N. i, and they visited the land office to ascer-
tain whether this could be done, and Fowlks be permitted to amend his
entry by insertion of another 80-acre tract in substitution of said N. .
Upon advice by the officers that it could not be permitted, Fowlks shortly
afterwards forbade Hawker's further improvement of the tract, where-
upon Hawker commenced the contest.

On these facts the local officers fonud that J. W. Fowlks executed
said paper; that it was in violation of section 2290 Revised Statutes,
which requires a homestead entry to be made for the party's exclusive
use and benefit, and not directly or indirectly for the use and benefit
of any other person, and recommended cancellation of his entry. Your
decision holds that Fowlks did not execute said paper; that also if he
did, not being under seal or acknowledged, it could not be enforced by
reason of Hawker's failure to comply with the required conditions on
his part, and that his remedy, if any, was in the courts; and you held
Fowlks's entry intact.

Whether or not J. W. Fowlks actually signed this paper is not, in my
opinion, material under the statute. If he was present at the time of
its execution, knowing the nature of the business for which the parties
had met, and permitted his father to sign his (J. W. Fowlks's) name,
and to act as his agent, the agreement would be equally binding upon
him as if he had signed it; and I cannot doubt, under all the facts, that
it was the intent of Fowlks to recognize the claim of Hawker to said
N. -, and to convey it to him upon acquisition of his own title to the
NW. . This was in violation of that provision of section 2290, which
requires an entry to be for the exclusive use and benefit of the person
making it.

I therefore reverse your decision in this respect, and order cancella-
tion of Fowlks's entry.

I also affirm that part of your decision which holds for cancellation
Hawker's cash entry of said N. J, under section 2 of the act of June 15,
1880. This entry was allowed in June, 1881, after iuitiation of the con-
test, and was in violation of Practice Rule 53, which forbids further ac-
tion by the local officers affecting the disposal of the land in contest,
pending the contest, until so instructed by your office. This entry was
allowed without such instructions, and was, consequently, unauthorized.
Nor was it, in my opinion, within the provision of the act of June 15,
1880. The second section authorizes one to whom the right of the per-
son making a homestead entry has " been attempted to be transferred'
by a boa-afide instrument in writing," to purchase the tract at the Gov-
ernment price. This means au executed or present transfer, and not a
mere agreement to transfer in fturo. Whether or not, therefore, the
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paper in question was executed by Fowlks, and a bona fide or valid in-
strument, being dated in 1874, and not necessarily to take effect before
June, 1879, it was not at the date of its execution a transfer or an at-
tempted transfer within the meaning of the act.

ATTORNEY -NEGL3ECT TO 1ITIA TE PR 0CEEDINGS.

PALMER V. CLEVINGER ET AL.

The party in this case acted on the word of his attorney, and neglected to initiate
legal proceedings. He acquired no right under the land laws.

Secretary Teller to Commissioner Mllearland, July 13, 1883.

SIR: I have considered the appeal of HT. G. Palmer from your de-
cision of June 6, 1882, in which you refuse his application to contest
the additional homestead entries of Samuel S. Clevinger, No. 6,262, and
Martin Wollin, No. 6,263, filed December 1, 1881, on the N. of the
SE. i of Sec. 4, T. 154, R. 48 W., and the S. of the SE. I of the same
section, respectively, situated in the Crookston district, Minnesota.

Palmer alleges that on June 15,1880, he presented an application for
entry of the SE. of Sec. 4, T. 154, R. 48 W., with Sioux half-breed
scrip in payment, to the register at Crookston, Minn., who refused to
accept it; that his attorney then took the papers, and subsequently in-
formed him the same day that the register had agreed to accept them.
Palmer thereupon took possession of the tract, erected dwellings, and
otherwise improved it. In an affidavit, executed January 10, 1882, be-
fore the register at (Jrookston, Minn., he asks that the above-described
entries be canceled, or that an order issue authorizing him to contest
the same, on the ground that he entered upon the land in good faith,
believing that his application had been accepted by the register, through
his attorney.

It appears that Palmer acted on the word of his attorney, without
ascertaining whether the attorney had complied with the requiremcnts
of the law, and thus neglected to initiate proceedings necessary to the
acquirement of a right under the land laws. The first appearance of
Palmer on record is by his affidavit referred to. Having neglected,
prior to the accruing of the rights of others, to avail himself of the privi-
leges allowed by law, he has not placed himself in the position to com-
plain.

Your decision is affirmed.
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ASSUMPTION- ENTRY OF BECORD-SUBSTITUTION BY LOCAL OFFICERS
NOT ALLOWED.

HOLTERMAN . CARTER.

In the absence of papers required to initiate a contest, one cannot be assumed to the
detriment of a party who has complied with the law.

When an application has been accepted and an entry becomes of record, the local
officers cannot substitute another party. If an entry is inadvertently made it
can be vacated only by proper proceedings upon due notice under the established
practice.

Acting Secretary Joslyn to Commissioner McFarland, July 31, 1883.

SIR: I have considered the case of Henry Holterman v. Sandy Carter,
involving homestead entry No. 12,285, made by Carter January 13,
1881, covering the E. E of NE. j of Sec. 29, T. 7 N., R. 17 W., situated
in the Little Rock district, Arkansas, on appeal by Holterman from
your decision of June 29, 1882, affirming that of the local officers, award-
ing the tract to Carter.

The evidence shows that one Solomon Lents relinquished his entry of
the tract in question January 13, 1881; subsequently, on the same day,
entry was made thereon by Holterman.

The receiver in a letter states that he issued receipt No. 12,285, Jan-
uary 13, 1881, to Holterman, the register having certified that the tract
was vacant. On January 25, 1881, the register informed him that Car-
ter had filed an affidavit of contest January 8, 1881, alleging abandon-
ment of the land by Lents, whereupon the receiver erased the entry of
Holterman from his books, substituted that of Carter, and issued a re-
ceipt to the latter bearing the same number and date as that given to
the former.

There are no papers with the record to show that a contest was ini-
tiated as required by Rules 3, 4, 7 of the 11ules of Practice.

Section 2 of the act of May 14, 1880, provides that where any person
has contested and procured the cancellation of a homestead entry he
shall have the preference right of entry.

In the absence of the papers required to institute proceedings, this
Department cannot assume that a contest has been initiated to the detri-
ment of one who has complied with the requirements of the law; conse-
quently Carter has no preference right to the entry.

The evidence shows that Holterman purchased the improvements on
the land from Lents November 12, 1880; the latter executed a relin-
quishment of his entry November 15, 1880; Holterman took up his res-
idence on the land December 27, 1880, cultivated and improved it, and
made entry as soon as Lents filed the relinquishment. All the facts tend
to show that Holterman procured the cancellation of the entry in good
faith, and complied with the requirements of the law prior to the appli-
cation of Carter to make entry.

When the application of Holterman had been accepted and he had re-
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ceived his duplicate, his entry became of record, and the register and
receiver were not competent to substitute Carter in his place.

If the entry had been made inadvertently it could be vacated only by
proper proceedings upon due notice, and regularly carried to decision
under the established practice.

Your decision is accordingly reversed. The entry of Carter will be
canceled, and H1olterman will be permitted to enter the tract, with an
indorsement of his right to have the same take effect as of the date of
his original application.

BEVIE7 OF TE LAW AND PACTICE GOVERNING HOMESTEAD CON-
TESTS.

HOUSTON 'V. COYLE.

Since the act of May 14, 1880, the rules of practice have required, in order to secure
an assurance of good faith, that a contest for abandonment of a homestead, entry
must be initiated by the affidavits of the contestant and one or more corroborat-
ing witnesses. In this case there was no corroborating affidavit, bt all the
other proceedings were regular.

Held, that under Sec. 2297, Rev. Stat., jurisdiction vests in the local office by the
issue of "due notice to the settler," and not by virtue of the affidavit of contest;
that the rule of practice must not be permitted to defeat the operation of the
law, which provides that the land shall revert to the Government on proof of
abandonment; that, when an information has been filed by the contestant, due
notice to the settler has issued, and the parties are present for the hearing, the local
office has full jrisdiction of the inquiry; and that, generally, any question in-
volving the sufficiency of the information, on which the local office elected to
proceed, disappears from the moment that notice is issued to the settler.

Secretary Teller to Commissioner MifcFarland, September 26, 1883,

SIR: I have considered the case of S. D. Houston, jr., v. Elliott
Coyle, involving the homestead entry of Coyle for the SW. 4 of the
SE. of Sec. 3, and the W. of the NE. and the SE. of the NE.i
of Sec. 10, T. 9 S., R. 1 B., Concordia, ians., on plaintiff's appeal from
your decision of October 12, 1882, dismissing the contest.

From the record transmitted with this case, the following facts ap-
pear:

April 10, 1879, Coyle made his homestead entry for the land above
described. December 14, 1881, J. W. Dawson initiated a contest,
alleging abandonment, and the local office fixed the day for a hearing
on February 7, 1882.

December 29, 1881, Henry Thompson filed in the local office a notice
of his intention to interplead and asked to be made a party plaintiff in
the contest initiated by Dawson; and the request appears to have been
allowed and notice issued accordingly.

On the day fixed for the hearing of Dawsou's contest, Thompson ap-
peared and filed an affidavit, alleging that Coyle, June 25, 1880, sold
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and assigned to him all his (Coyle's) interest in said homestead, and
delivered possession of the same to him, and that the affidavit for con-
test filed by Dawson " as void and not in accordance with law," for
which reasons Thompson asked to be made a party plaintiff. The local
office held that the only question to be determined was that raised by
Dawson's affidavit for contest, and on the evidence adduced by him
held the homestead entry of Coyle for cancellation.

During the proceedings before the local office in this contast, Houston
& Son, of Concordia, Kauns., appeared for the defendant, Coyle, and
also for Thompson in his application to be made party plaintiff, and
from the decision of the local office both Coyle and Thompson appealed,
the above-named attorneys prosecuting the appeal for both parties.

July 5, 1882, you dismissed Dawson's contest, for the reason that no
corroborating affidavit accompanied his affidavit for contest, as pro-
vided in Rule 4 of the Rules of Practice, as prescribed by your office,
and on review, July 31, 1882, you held that Dawson's contest was a bar
to the initiation of a contest by Thompson until a final disposition of
the former was made. No appeal was taken from your decision of July
5, 1882; and October 9, 1882, you advised the local office that the case
was closed.

From an affidavit filed by Houston & Son, February 7, 1882, on be-
half of Coyle, and sworn to by S. D. Houston, jr.,it appearsthat Houstan,
jr., is a member of the firm Houston & Son. July 12, 1882, the said S.
D. Houston, jr., filed an affidavit in the local office corroborated by S.
D. Houston, sr., for the purpose of initiating a contest against Coyle's
homestead entry for the land before described, alleging that Coyle had
abandoned the same.

August 5, 1882, the local office, following your decision of Jly 31,
1882, dismissed Houston's application for a contest; from which decis-
ion he appealed August 7, 1882, and the firm of Houston & Son ac-
knowledged service of the notice of appeal for Coyle as his attorneys.
October 12, 1882, you affirmed a decision of the local office dismissing
Houston's contest.

October 14, 1882, at 9.30 a. in., Dawson filed an affidavit for a second
contest against Coyle, alleging abandonment,but the local office rejected
his application for a contest, for the reason that Houston's appeal was
then pending; from which decision Dawson appealed.

October 14, 1882, at 1.45 p. in., Thompson filed an affidavit for contest
against Coyle, alleging abandonment, to which was attached the affida-
vit of S. D. Houston, jr., as a corroborating witness. The local office
refused to allow the contest, for the same reason as assigned in Daw-
son's second application; from which decision Thompson appealed.

Although no action has been taken by your office on the appeals of
Dawson and Thompson from the decisions of the local office rejecting
their last applications to initiate a contest, yet in view of the multi-
plicity of suits instituted and pending, all involving mainly the right
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to contest Coyle's entry, and the peculiar state of facts as disclosed by
the record, I am of the opinion that this department should now make
a final disposition of the entire controversy, the whole record being
presented by the appeal.

Section 2297 of the Revised Statutes, following section 5 of the act
of May 20, 1862, entitled "An act to secure homesteads to actual set-
tlers on the public domain " (12 Stat. 392), provides-

That if at any time after the filing of the affidavit as required in see-
tiou twenty-two hundred and ninety, and before the expiration of the
five years aforesaid, it shall be proven, after due notice to the settler,
to the satisfaction of the register of the land office, that the person hav-
ing filed such affidavit shall have actually changed his or her residence,
or abandoned the said land for more than six months at any time, then
and in that event the land so entered shall revert to the Government.

It will be observed that under the law as above quoted the question
of abandonment is one to be settled as between the Government and the
settler; and that in the event of such abandonment being proven, the
sole party in interest thereafter is the Government, to whom the land
embraced in the homestead entry reverts; and further, that the only
prerequisite required by the law to confer jurisdiction upon the local
office is " due notice to the settler."

In order to secure a regular system in the administration of the forego-
ing law, your office, December 14,1865, issued a circular of instructions,
in respect to all proceedings before local officers in cases of alleged
abandoned homestead entries, defining the manner in which notice of
the contest should be given to the settler, and providing that an affi-
davit setting forth the grounds of contest should be filed prior to the
issuance of notice (2 Lester, 259). But in this instruction no corrob-
orating affidavit was required. It was sufficient that the claimant
alleged the facts in his own affidavit.

As the law did not provide for the payment of the expenses incident
to these contests, your office, in the circularTeferred to above, directed
that such expenses must be paid by the contestant. Now, under the
law and practice as it thus stood, the contestant acquired no right by
appearing and furnishing the evidence necessary to warrant action on the
part of the Government, or by the payment of the costs of the contest.
The land simply reverted to the United States, and once more became
public land, subject to entry by the first legal applicant. But after the
lapse of fifteen years Congress, recognizing the practice of your office
as established in the matter of requiring the contestant to pay the ex-
penses of the contest, provided, May 14, i880-

That in all cases where any person has contested, paid the land
office fees, and procured the cancellation of any pre-emption, home-
stead, or timber-culture entry, he shall be notified by the register of the
land office * * * of such cancellation, and shall be allowed thirty
days from date of such notice to enter said lands. (21 Stat., 140.)
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By Rule 4 of the Rules of Practice, as prescribed by your office, the
affidavit for contest must be accompanid by the affidavits of one or
more witnesses in support of the allegations made by the contestant.

From this brief review of the law and the practice governing con-
tests of this nature it will be seen that the right to contest an aban-
doned homestead entry exists in no one, but that in consideration of
being placed in possession of certain information and the payment of
certain expenses the Government holds the land in reserve for thirty
days, for the purpose of allowing the person who furnished such in-
formation and paid such expenses an opportunity to enter the land.

This is akin to the law, as it has from time to time existed, granting
a moiety to the informer of the penalty imposed upon violators of the
law in criminal cases, and is operative merely as an inducement to
parties cognizant of the facts and desirous of securing the land to come
forward and furnish the information upon which the proceedings can
be based. As in criminal cases, this gives the informer no right to
have the proceedings instituted; but upon the aectptance of the infor-
mation, including the deposit for expenses and the institution of pro-
ceedings thereunder, his right accrues to make the proofs and secure
the reward appropriated to him by the law. The object of the contest
is to clear the record of an abandoned entry and restore the land to the
Government, and under the law, whenever a ease of abandonment is
proved, after due notice to the settler, the land ceases to be appropri-
ated under the homestead law, and becomes the property of the United
States. To secure an assurance of good faith on the part of the contest-
ant, a rule, requiring his allegations of abandonment to be corroborated
by the affidavits of other persons prior to the issuance of the notice of
contest, has been very properly prescribed by the Department; but
such rule must not be permitted to defeat the operation of the law.
The information having been furnished, the notice to the settler given,
and the parties present for the hearing in pursuance of such notice, the
local office has then full jurisdiction to pursue the inquiry, and render
judgment in accordance with its findings. Any question involving the
sufficiency of information on which the local office elected to proceed
disappears from the moment that notice is issued to the settler. It is
by notice to the homestead settler that jurisdiction is acquired, and not
by virtue of any affidavits on which such citation was issued; and this
Department will not here review the sufficiency of the information.
Due notice of the issue having been given in the words of the statute, or
in a manner to answer the requirements of the statute, and satisfactory
proof of abandonment made, the homestead entry must be canceled.

Hence, in this case, after judgment on the merits by the district offi-
cers, it follows that you erred in your decision of July 5, 1882, dismiss-
ing Dawson's contest merely because of his failure to file corroborative
affidavits in support of his affidavit for contest. You should have
adjudged the case on its merits, as reported to you on the record.
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With respect to proceedings initiated by other parties subsequently
to the initiation of Dawson's first contest, and based on the same alle-
gations of abandonment as made by him, it is sufficient to say that the
same cannot be entertained. The entire question being i custodia legis,
any other rule would involve the Government in a multiplicity of suits
to no purpose. Nor did Thompson by the purchase of Coyle's improve-
ments acquire any right to initiate a contest, and the proof of such pur-
chase would only serve to establish the allegations of Dawson. (Weber
v. Shappell, 9 Copp's L. 0., 131.)

The true rule in such cases would require the bringing in, if possible,
of the parties presenting the allegation of purchase as witnesses for
the Government, or nominally for the party contesting, at the hearing
already initiated. But if such hearing has already been held, and the
testimony closed, the new application to contest must be disregarded,
for the reasons above stated. One party having already paid the ex-
penses, submitted his proofs, and procured judgment, is entitled to a
final decision on the case as made by him.

An examination of the correspondence in this case reveals the fact
that Houston & Son, July 18, 1882, six days after S. D. Houston, jr.,
had filed his application to contest Coyle's entry, wrote to your office as
Thompson's attorneys, with a view to securing a rule permitting Thomp-
son to contest Coyle's entry on the papers filed by the said Thompson,
February 7, 1882, at the hearing then held at the local office; and that
October 2, 1882, said firm of attorneys addressed your office, ostensibly
as attorneys for Coyle, urging that Dawson's contest be declared closed,
"as it has hung some time and is a great wrong to defendant Coyle."

In view of the multifarious relations sustained by this firm of attor-
neys to the various parties involved in this controversy, and their per,
sistent efforts to secure the land in question for their own benefit, at a
time when the record discloses them to be the attorneys of two parties,
each of whom was asserting independent and adverse claims to the land-
I would suggest an investigation by you as to all the facts, for the pur-
pose of recommending.appropriate action with reference to the status
of said attorneys before te Department.

Your decision dismissing Houston's contest is affirmed, and the ap-
plication of Thompson to appear as a contestant is overruled.

The evidence shows that Dawson's allegation of abandonment is fully
sustained, and from the record it appears that due notice of the contest
was given; hence the homestead entry of Coyle must be adjudged for-
feited, and canceled accordingly. Although Dawson did not appeal
from your decision of July 5, 1882, dismissing his contest, yet inasm ach
as he, at the earliest opportunity afforded by the rulings of your office,
renewed his application to contest Coyle's entry, he will be remitted to
his rights acquired in the first instance, and, on showing the requisite
qualifications, be permitted to enter the land within the period awarded
by the law to the successful contestant.
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DEFECTIVE NOTICE-TECHNICAL OBJECTIO.YT

ENGLAN{D V. LIBBY.

As a material matter was omitted from the affidavit on which publication of notice
was ordered, the notice of contest for abandonment is defective. But, in view of
the contestee's failure to set up a substantial defense, and of the admission of
abandonment in an affidavit of his wife filed with his appeal, this technical ob-
jection is overruled, and his homestead entry is ordered canceled.

Secretary Teller to Commissioner McFarland, February 26, 1884.

SIR: I have considered the case of Alexander England v. Foxwell C.
Libby, involving the latter's homestead entry made May 26, 1879, upon

the W. i of the SE. 4 and the E. o the SW. of Sec. 8, T. 13, R. 31,
North Platte, Nebr., on appeal by Libby from your decision of July 2i,
1883, holding his entry for cancellation.

This contest was initiated August 23,1882, upon allegations of aban-
donment. England's affidavit for contest stated "that the residence and
post-office address of said Foxwell C. Libby is unknown to this affiant,
and personal service of notice of contest cannot, therefore, be had upon
him." The notice was by publication, and Libby was not present nor
represented at the hearing. The local officers sustained the allegations
under the testimony, and you affirmed the same. Libby appeals on the
ground of defective notice.

Practice Rule 10 requires personal service of notice of contest to be
made in all cases " when possible," and Rule 12 authorizes notice by
publication only when it is shown by satisfactory proof that personal
service cannot be made. It has been held by this Department (Ryan v.
Stadler, Copp, June, 1883), that an affidavit of the contestant stating
merely that the residence of the entryman is unknown is insufficient to
authorize notice by publication unless it also appears that he has made
reasonable diligence to as-certain such residence. It does not appear
that England made any inquiry to this end. While, therefore, his affi-
davit may be true to the extent of its statements, its omission of a
material matter rendered it deficient as the basis for notice by publica-
tion, and the local officers erroneously authorized such notice; and
were this the only question, the contest should be dismissed for the
irregularity. But it appears from the affidavit of the wife of Libby,
accompanying his appeal, that, with his family, he has an " establish-
ment " and has resided elsewhere in the same county in which the land
in question is located for more than three years prior to and at the date
of the contest. This accords with the proofs submitted by England that
he had not resided upon, cultivated, nor improved the land in question
for more than two years preceding the contest, and in connection there-
with, I think, establishes his abandonment, and, as the appeal does not
claim his residence upon the land, as required by law, or that he was
ignorant of the publication, or had any substantial defense to the con-
test, or has been deprived of any right by your decision, and as his
objection is technical merely, and not meritorious, I affirm your action.
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MULTIPLICITY OF CONTESTS-SPECULATIVE PURPOSES.

O1KANE . WOODY.

The circular of December 22, 1882, was designed to prevent a multiplicity of contests
for speculative purposes, and should not be so construed as to prevent a bonafide
contestant from dismissing one contest, and commencing another against a differ-
ent party.

Secretary Teller to Commissioner McFarland, April 10, 1884.

SIR: I have considered the appeal of John O'Kane from your decis-
ion of June 28, 1883, rejecting his application to contest the homestead
entry of one Woody upon certain tracts in Sec. 9, T. 109, R. 61, Huron
Dak.

It appears that March 3, 1883, O'Kane instituted a contest against
the homestead entry of one Story. Upon the following day he asked
leave to withdraw this contest, and to institute one against Woody's
homestead entry of land in the same township, alleging that the land
embraced in the latter's entry suited him better than that in the former's.
The local officers refused to permit the withdrawal. March 13 he again
renewed his application, explaining that from information acquired after
he commenced his contest, Story was acting in good faith, and that his
charges against him could not be sustained. The leave to withdraw
was granted, but the register stated that simultaneously with his
(O'Eane's) application another was filed by one Melville to contest the
same entry of Woody, and he refused both, but allowed them to bid for
the privilege of contest. O'Rane refused to bid, but Melville bidding
$5, was awarded the privilege.

Your decision holds that the local officers properly refused O'Kane's
first application to contest Woody's entry, under your circular of De-
cember 22, 1882 (Copp, January, 1883), and under your ruling of April
9, 1883, in the case of Delaney v. Bower (Copp, June, 1883).

Your circular instructed local officers not to " allow but one contest
against a homestead entry * * to the same party at the same
time, and this because of a prevailing practice of speculating in relin-
quishments of entries on the public lands, and of initiating contests for
speculative purposes, and for avoiding a multiplicity of contests against
the same entry. O'iKane was not within the reason of this rule, nor
within the rule itself, because he did not apply for a contest against
Woody until after his contest against Story should be dismissed; and
there is no evidence that he was acting in bad faith, or for any specu-
lative or improper purpose.

In Delaney's case it appears that the register reported to you that
great abuses were being practiced, in that "parties initiate contests,
withdraw before the day of trial, then renew the contests, and so har-
ass contestees, and involve them in continued expenses ;" whereupon
you very properly ruled "that such contest cannot be regarded as
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made in good faith, that oppression and extortion under color of con-
test cannot be sanctioned by this office", and that "the same party
will not be permitted to renew the contest on the same ground." I do
not, however, concur in that part of this decision which says, when a
contest has been regularly instituted, and the contestant withdraws at
or before the day fixed for trial, he will be regarded as in default, and
the case will proceed and be decided accordingly," as applied to a case
like that of O'Kane, where there appears to be an entire absence of bad
faith, and his only object of contest appears to have been that he might
himself enter the tract when the former entry was canceled. I see no
reason for compelling further prosecution of a contest, to the annoyance
and expense of the contestee, after such contestant applies for its dis-
missal. Such practice would accord with ordinary legal proceedings, and
I know of no principle which renders it inconsistent with the proper
administration of the land laws, as a general rule. In exceptional cases,
however, where meritorious rights are endangered by contests mani-
festly initiated for fraudulent or speculative purposes, the disposition
of the contest should be subject to your discretionary judgment.

As there is no pretence that O'Kane in his applications to contest
either the entry of Story or that of Woody acted otherwise than in the
utmost good faith, I think he should have been permitted to withdraw
his contest against Story upon his first application therefor, and to ini-
tiate another against a different party (Woody) and a different tract.

I reverse your decision, dismiss the contest of Melville, and allow that
of O'Kane to proceed.

APPLICATION TO ENTER-DEFECTIVE AFFIDAV IT.

KooNs v. ELSNER.

It is not necessary at the time of initiating contest against a homestead entry to make
application to enter the tract.

The defects in affidavit of contest are considered as cored by the jurisdiction assumed
by the register and receiver under the Secretary's ruling in Houston v. Coyle (10
Copp, 224).

Several errors and defects pointed out.

Commissioner il'cFar land to register and receiver, Mitchell, Dak., April
15, 1884.

GENTLEMEN : Your letter of August 27, 1883, was received, trans-
mitting the papers in the ex parte contest of Henry Koons v. Christian
P. Elsner, involving homestead entry 18,131, March 7, 1882, for NE.4
of 32, 106, 63, from which it appears that contest was initiated April 9.
1883, notice by publication; hearing June 19, 1883, no appearance for
defendant; judgment of forfeiture and no appeal.

On November 2, 1883, you transmitted to this office the application
of Koons to be permitted to initiate another contest against said entry

4531 L O-5
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because of the illegality of the first. He alleges (1) that the affidavit
of contest was made before one of his attorneys of record, (2) that there
was no allegation of non-residence of defendant therein on which to
base an order of publication, (3) that notice by publication was made
without an order to that effect from the register and receiver, (4) that
the order to take testimony under rule 35 was not signed by both reg-
ister and receiver, (5) that said testimony was taken before one of his
attorneys of record, and that at the time of initiating said contest he did
not make application to enter said tract.

The record substantiates all these allegations; and it is not conceiv-
able that more errors and irregularities could be congregated in a case
where the mode of procedure is so plainly pointed out, so simple, and so
easy to follow.

As this was a contest against a homestead entry, it was not necessary
at the time of initiating contest to have made application to enter the
tract, and there was no irregularity in a failure so to do; but the other
defects and irregularities are so glaring and numerous that this office
must decline to countenance them by affirming your decision.

The very serious defect in the affidavit of contest, because of its being
sworn to before plaintiff's attorney, would seem to be cured, under the
ruling in Houston v. Coyle (10 Copp, 224), when you assumed jurisdic-
tion. In that case the honorable Secretary of the Interior, in speaking
of a defective affidavit of contest, said, "Any question involving the
sufficiency of the information on which the local office elected to pro-
ceed disappears the moment that notice is issued to the settler. It is
by notice to the homestead settler that jurisdiction is acquired, and not
by virtue of any affidavits on which such citation was issued; and this
Department will not here review the sufficiency of the information."

Applying the ruling here laid down, it has been determined to refuse
the application of Koons to initiate a second contest, and to remand the
present one, with leave to him to file therein the affidavit herewith
inclosed, and which accompanied his rejected application as a basis for
further proceedings in regular order.

Notify the parties thereof, and of their rights in the premises.

RIGHTS OF CONTESTANT-CIRCULAR OF J1ULY 1, 1879.

GILmDAI V. NOLAN

The rights of a contestant should be protected when acting under the authority of
the circular of July 1, 1879 (ruling that an entry on land in possession of a bona
fide settler was invalid), which was in force at the date of initiation of the
contest.

Secretary Teller to Commissioner Mcc Wland, April 22, 1884.

SIR: I have considered the case of Henry S. Gilman v. Kavan No-
lan, involving the 8. 4 of the NE. 4 and the S. of the NW. i of Sec. 24,
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T. 23 S., R. 43 W., Pueblo, Colo., on appeal by Nolan from your decision
of February 8, 1883, holding his entry for cancellation.

It appears from the record that Gilman, who had contested one Thomas
B. Nolan's prior homestead entry on this tract, settled on it in February
1879, built a house, and with his family continued to reside there and
to ckivate it until date of contest and hearing. Said Nolan relin-
quished the land pending said contest, and the entry was canceled at
the local office July 15, 1879. Nolan obtained early notice of the can-
cellation and had his brother Kavan, the defendant here, make home-
stead entry for it. Said entry was made July 17, 1879, and on August
8 following, Gilman was allowed to file a soldier's homestead declara-
tory statement, and to commence contest against it.

At this time General Circular of July 1, 1879, was in force, providing
that an entry on land in the possession of a bona fide settler should be
deemed invalid. Gilman had a right to rely on this ruling as authori-
tative, and it was notice to the world that such settlers as he might ex-
pect protection against the wiles of speculators and others in trying to
deprive them of their homes. By it he was expressly authorized to con-
test Kavan Nolan's entry, with a view to showing such prior settlement.
Having doue so, I think that the Land Department is bound to protect
him by canceling it on the aforesaid proof of his bona fide settlement.

There were two hearings in this case, at neither of which Nolan ap-
peared in person, and at the latter of which it was shown that he was
then residing in Santa F6. Na. Mex. Wherefore I am of opinion that
his homestead entry was not made in good faith, but with a view of
harassing Oilman.

For these reasons your decision is affirmed.

SPECULATIVE PURPOSES-PERSONAL BENEFIT.

JOHNSON v. BISHOP ET AL.

Allegation that contest was instituted for peculative purposes. It may be fairly
presumed that all contests are originated for the immediate personal benefit of
the contestant. The nature of the motive prompting the initiation of a contest
would not, on the application of a stranger, form proper basis for investigation.

Secretary Teller to Commisioner McFarland, April 24, 1884.

SiR: I have considered the application of the attorney of J. N. John.
son to have the proceedings in the case of J. N. Johnson v. John Bishop
and L. C. Dayton certified to this Department under Rule 83 of the
Rules of Practice.

It is alleged by the applicant that in the contested case of L. C. Day.
ton v. John Bishop, involving Bishop's homestead entry for the NE. J
of Sec. 33, T. 117, R. 59, Watertown, Dak., he-Johnson-filed a motion
to have the said contest dismissed on the ground that it was initiated
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for speculative purposes, and asking that he might be allowed to contest
said entry. That said motion was transmitted by the local office to you
for instructions, and that December 20, 1883, Johnson's attorney re-
ceived notice by mail from the local office that you had denied the motion.
That February 27, 1884, Johnson filed his appeal from your decision,
and March 19, 1884, was advised through the local office that you re-
fused to entertain the appeal, because not taken in time. It is also
alleged by the attorney that he supposed he was in time when he iled
his appeal, that hebelieves the noticeof said adverse decision was mailed
to him the same day that he received it, and-that the meritorious caseof
Johnson cannot be reviewed except through the writ applied for.

From an examination of your decision of March 14, 1884-the one
-which Johnson says he received notice of March 19-it becomes apparent
that a considerable discrepancy exists between the statements in the
application and the records of the local office. From the latter it ap-
pears that the decision from which Johnson desired to appeal was ren-
dered by you October 10, 1883, that notice of the same was served
on Johnson December 17, 1883, and that his appeal therefrom was filed
February 28, 184.

Rule 84 of the Rules of Practice provides that applications to the Sec-
retary under Rule 83 " shall be made in writing under oath, and shall
fully and specifically set forth the grounds upon which the application
is made."

It is to be observed that Johnson has not furnished copies of the de-
cisions which he seeks to have reviewed, nor set out a specific recital of
the same, and in the absence of such a showing no presumption would
be raised that error or oversight has occurred in the disposition of the
case by your office. Wright v. Saint Bernard Mining Company (I Re,
porter, p. 90); Montague Placer Mine (Brainard's L. P., Vol. 1, p. 53);
Dobbs Placer Mine (Id., p. 100).

From the record it appears that Johnson's right of appeal had expired
prior to the time when he filed notice of the same, and the affidavit of
his attorney will not be accepted to impeach the integrity of the record
and so establish a right denied by the Rules of Practice.

It in no manner appears that Johnson could in any way be considered
as a party to the record in the contest which he sought to have dis-
missed, or that he occupied such a standing as to entitle him to an ap-
peal from your decision overruling his motion.

It may be fairly presumed that all contests are originated for the im-
mediate personal benefit of the contestant, so far as the motive of the
contestant is concerned; but the application of a stranger to the record
for the purpose of calling in question the nature of the motive that
promoted the initiation of a contest would not form a proper basis for
investigation, nor would such an inquiry further the interests of the
Government in the pending contest.

The application is therefore denied.
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PREMATURELY INITIATED-REJECTED APPLICATION.

BAXTER V. ROSS.

In homestead cases six months and one day, excnlusive of he day of entry, must
elapse before contest can be initiated.

Secretary Teller to Commissioner MeFarland, May 16, 1884.

Sim: I have examined the appeal of William J. Baxter from your
decision, affirming that of the register and receiN er, which rejected his
application to contest the homestead entry of Byron F. Cross, No. 6,651,
made March 11, 182, of the SE. of Sec. 25, T. 131, R. 48 W., Water-
town, Dak.

September 5, 1882, Baxter presented his affidavit of contest, alleging
as cause abandonment for six months prior to the date thereof. The
register and receiver received and filed the affidavit, entered the case
in the contest docket, and duly issued notice of trial for the 7th day of
November, at 11 o'clock a. m. I

Subsequently, the register and receiver discovered that the contest
had been illegally allowed, because at the time it was initiated, six
months had not elapsed since the date of the entry. Thereupon they
notified the contestant, through his attorney, that the contest was dis-
missed, and requested the return of the notice-which request was com-
plied with.

October 3 following, Baxter presented to the register and receiver
another affidavit of contest, alleging the same cause.

In the meantime, September 12, one William J. Smith had, upon
proper application, been allowed to contest said entry, and such contest
was pending at the time Baxter made his second application; and for
that reason Baxter's last application was rejected.

The substance of the several errors assigned upon the appeal is:
First. That the register and receiver erred in dismissing the contest

upon their own motion, without a hearing, and before the day assigned
therefor.

Second. That the register and receiver erred in rejecting the second
affidavit of contest, and in not permitting appellant to file it as supple-
mental to the first one, and that such rejection was in fraud of his rights
as an adverse claimant under the act of May 14, 1880.

If it be conceded that the appellant is correct in his proposition that
the register and receiver had no right to dismiss the appeal upon their
own motion without his consent, it cainnot avail him in this case. He
assented to the action of the local office in returning the notice or sum-
mons, which had not been served to the office as requested, by taking
no further action under it, and by treating that contest as abandoned
by filing a new application for another contest after the six months from
the date of the entry had elapsed, and long before the day assigned for
hearing upon the first application. Such new application was entirely
inconsistent with the idea that the first contest was pending, because
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he could not have had two contests pending at the same time between
the same parties in the same tribunal for the same cause of action. It
is obvious that the first contest must have failed because of its prema-
ture initiation, and the appellant, who acted through counsel, seems to
have readily assented to the action of the office upon his attention being
called to the error.

The second proposition, that the subsequent affidavit was supplemen-
tal to the first, is not tenable. It does not purport upon its face to be
supplemental or additional, but is independent and complete in itself,
as the basis. of a new contest. The first contest having been dismissed
and treated as abandoned by the appellant, there was nothing to sup-
port a supplemental affidavit.

There is, however, another question in this case not raised by the par-
ties or referred to by you, but apparent on the face of the record, viz,
whether the application of Smith, made September 12,1882, was not
also premature. Cross's entry was made March 11, 1882. That day
would be excluded from the computation (Bennett v. Baxley, Secretary's
decision of January 22, 1884), and six months would include the whole
of the 11th day of September following (Tripp v. Stewart, Copp's P. L.
L., 707).

Section 2297 of the Revised Statutes provides that if the homestead
entryman shall, at any time before the expiration of the five years,
" actually change his residence, or abandon the land for more than six
months at any time, then and in that event the land so entered shall re-
vert to the Government."

Forfeitures are not favored, and statutes declaring them should be
liberally construed to avoid them.

The abandonment must be "for more than six months" in order to
work the forfeiture and cause the reversion. To make a period of more
titan six months, it would be necessary to take some part of the 12th
day of September, on which Smith made his application to contest;
and since we cannot regard fractions of a day, the whole of said twelfth
day must be included in order to make more than six months' abandon-
ment. The forfeiture of Cross's entry was not therefore complete until
the 13th, andithe contest initiated by Smith before that time was pre-
mature.

The question of construction in such cases has been a vexed one for
many centuries. In Griffith v. Bogert (18 How., 158), after considering
the rule at some length, the court said: It would be tedious and un-
profitable to attempt a review of the very numerous modern decisions,
or to lay down any rules applicable to such cases. Every case must de-
pend o its own circumstances. Where the construction of the lan-
guage of a statute is doubtful, courts will always prefer that which will
confirm rather than destroy any bona fide transaction or title.'

In accordance with these views, Smith's contest should be dismissed,
and Baxter's rejected application of October 3 should be allowed. I
reverse your decision.
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10. CONTRACT TO SELL.

VOID-STATUS OF CLAIXAXT.

ALDRICH V. ANDERSON.

A contract for the fture conveyance of part of a homestead claim is void, and will
not affect the legal status of the claimant. Only an absolute conveyance will de-
feat his right.

Secretary Teller to Commissioner McFarland, December 29, 1883.

SIR: I have considered the case of Elisha B. Aldrich v. Joseph An-
derson, on appeal by Aldrich from your decision of April 6, 882, dis-
missing the contest. This case was initiated July ,2, 1880, on allega-
tions that Anderson was "1 holding the land for speculative purposes, and
had already sold one-half thereof-having made a written contract
thereforY-

It appears that Anderson filed a soldier's declaratory statement Sep-
tember 15, 1876, for the SE. I of See. 10, T. 8, R. 10 W., Bloomington,
Nebr., and made homestead entry therefor March 7, 1877. On Decem-
ber 16, 1876 (as appears from the date thereof), he signed a written con-
tract with one Carkins, whereby, for the consideration of $100, he agreed
to make and execute to Carkins, on or before May 1,1881 (at which date
it was supposed Anderson would have acquired title to the tract), a
warrantee deed for the S. J of the tract. The testimony is conflicting as
to whether this contract was actually made upon the day of its date, or
subsequently to the date of Anderson's entry; nor is this material for
the purposes of this decision, because the principle to be applied will
embrace either date.

- The question involvedis as to the effect of this contract upon Alnder-
son's entry; and the rulings of your office and of this Department have
generally held that, if a contract of this character could be enforced
against the homestead entryman, it was fatal to his claim; otherwise
not. Further consideration of the question leads me to the conclusion
that such a contract, if not absolutely forbidden by statute, is hostile to
the whole spirit and purpose of the homestead law, and to the public
policy relative thereto, and cannot be enforced. This view is held by
the court in Dawson v. Merrille (2 Nebraska, 119), in which they say
that if the provisions of the homestead law do not directly prohibit the
making of such contracts, they do most clearly indicate a policy adverse
to them, and hence that, being against public policy, a court will not
lend its aid to enforce them. And in Oakis v. Heaton (44 Iowa, 116),
where the question was like that in the present case, the court held that
an occupier of land under the homestead law cannot make a valid con-
tract to convey his homestead when he shall have acquired the legal
title.

If such contract is not valid, it is void, and cannot be enforced
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ag ainst the party making it; and being without legal significance, it is
not the alienation which the law prohibits.

The rulings in Nebraska and Iowa accord with the well-settled doc-
trine that a contract inconsistent with public policy cannot be enforced.
(Coppell v. Hall, 7 Wall., 542; Marshall v. R. R. Co., 16 How., 314;
Scudder v. Andrews, 2 McLean, 464; Leavitt v. Palmer, 3 N. Y., 19.)

I am of the opinion that a contract made prior to the acquisition of
title to convey land embraced in a homestead entry, afterthe entryman
shall have acquired title, is, if not illegal, against the publiepolicy, and
cannot be enforced, and that an absolute conveyance only can defeat
his right; and hence that Anderson's contract to convey to Carkins a
portion of the land embraced in his entry was of no legal effect, and
cannot change his status upon the record.

I affirm your decision.

11. CULTIVATION.

RESIDENCE-PURCHASE-R. S. 2301.

LORENZO A. PADDOCK.

Where a homestead claimant applies to purchase, under Sec. 2301 R. S., the land em-
braced in his entry, be must show cultivation of the land as well as residence
thereon.

Commissioner M1cFarland to register and receiver, Fergus Falls, Minn.,
January 16, 1883.

GENTLEMEN: Lorenzo A. Paddocl made homestead entry No. 7,299,
February 15, 1882, for S. NE. - and W. SE. 6, 136, 36. Novem-
ber 10, 1882, he applied to purchase the land as provided by section
2301 Rev. Stat. The proof submitted shows that he established a resi-
dence upon the land on February 17, 1882, built a frame house 12 by
16 feet thereon, and resided continuously in said house from date of
establishing residence on the land to the time of making proof-a pe-
riod of eight months and twenty-three days-and that he has cleared
one acre of the land, but had "not had time to break and cultivate"
any portion of the same.

The application to purchase was rejected by you on the day presented,
for the reasons, as shown by your indorsement on the proof, " that the
proof does not show cultivation," and thirty days were allowed for ap-
peal.

On December 8, 1882-within the thirty days-the claimant, by his
attorney, Fred. H. Lake, filed in your office his appeal, based on the
ground that " he has built a house, cleared some of the land, and resided
thereon for six months." This appeal, with the other papers relating
to the case, was transmitted to this office for consideration with your
letter of December 28, 1882.
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Section 2301 Rev. Stat. permits purchase of the land as contem plated
in this case upon presentation of proof of settlement and "1 cultivation"
as provided by law.

The proof presented by the claimant does not only fail to show culti-
vation, but clearly establishes the fact that no portion of the land was
cultivated by him. I am, therefore, of opinion that your decision re-
jecting his application to purchase was correct.,

The appeal is, therefore, dismissed and your action sustained. In-
form the party, through his attorney, respecting the action of this office
in the premises, and advise him fully respecting his right to appeal to
the honorable Secretary of the Interior within sixty days, as provided
by the Rules of Practice.

CONTEST-GOOD FAITH NOT SHOWN.

JACKLIN . SAIMUELSON.

The testimony shows that defendant failed in cultivation of the land, and his resi-
dence thereon is too meager to indicate good faith. No satisfactory excuse is
pleaded for failure to comply with the homestead law. Exceptions stated where
claimants are not obliged to reside upon their homesteads.

Commissioner Mcarland to register and receiver, Crookston, Minn., De-
cember 5, 1883.

GENTLEMEN: I have considered the case of Rudolph Jacklin v. John
Samuelson, involving the latter's homestead entry No. 5,918, made Sep-
tember 27, 1881, for the S. W SE. 31, and S. SW. 32, 155, 43, on
appeal by the defendant from your decision adverse to him.

Contest was instituted July 22, and hearing held November 13, 1882,
the charge being abandonment. Both parties appeared.

The testimony shows that the defendant went upon the land for the
first time March 15, 1882, and remained four days at work in the erec-
tion of a house thereon in which he slept on the last night of his stay
there, having slept the other three nights at a neighbor's, who furnished
him his meals, which he ate on the land. He then absented himself
from the land until April 25, 1882, when he returned to the land, and,
after remaining thereon three days, again absented himself therefrom
and did not return thereto until after the initiation of the contest.

The cause of his continual absence from the land the defendant at-'
tributes to the alleged fact that from date of entry, September 27, 1881,
to July 27, 1882, excepting the few days he was on the land, as herein-
before shown, he was employed at work in Crookston, Minn., part of
the time chopping wood for his board and for fifty cents a day, and part
of the time, namely, from April 27 to July 27, 1882, at work for the
railroad company. He testifies that while working for the company his
wages were $1.50 per day during the first month and $1.75 per day dur-
ing the last two months.
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This, the counsel for plaintiff makes the point, would indicate that
the defendant was not so financially distressed as not to have been able
to have the land improved during his absence, which the evidence fails
to discover was attempted by him.

In this view I fully concur, the more especially as the defendant him-
self admits that when he went to Crookston, on March 19, 1882, to re-
sume his work there, he was not "out of money." And although elaim-
ing in this connection that he had "nothing to live on," he does not
make the plea of poverty as an excuse for his failure to meet the require-
ments of the law; nor could such plea avail him anything under the
state of facts presented.

The real question at issue, and the one upon which it would seem the
defendant mainly relies to sustain his entry is, does the fact of his be-
ing engaged at work which required his attendance at a place other
than his homestead, excuse his failure to meet the requirements of the
law in the matter both of residing upon and cultivating the lands ?( Clearly not, for the homestead law isi8ts on settlement or residence,
and cultivation for a period of five years (John Wineland, 4 Copp, 103),
and that the defendant was not ignorant of at least one of these re-
quirements-that of inhabitancy-is manifest from his attempt to keep
up a show of residence by going upon the land and remaining thereon
four days at one time and three at another.

A homestead claimant who remains over night on the land once or
twice in six months fails to establish the residence contemplated by
law. (Byrne v. Catlin, 5 Copp, 146.) Furthermore, it must have been
apparent to the defendant at date of entry that by reason of his occu-
pation, as above, herwas not in a position to comply with the plain pro-

F#- visions of the law, and, hence, that in making the entry he did so at
his risk. The only cases in which a claimant is excused from residing
upon his homestead are (1) where such residence having once been es-
tablished is afterward rendered impracticable by reason of the claim-
ant's appointment to a public office, requiring his residence at a dis-
tance from the land covered by his entry (Harris v. Radeliffe, 10 Copp,
209); and (2) where the claimant is the widow or heir of the deceased
homestead settler (Official Circular issued October 1, 1880, p. 15), but
in either case the land must be cultivated for the required period.

Such rule, therefore, would not apply to the case at bar, wherein it is
clear from the evidence the defendant never established the residence
contemplated by law; and as it is held (Byrne v. Catlin, suPra) that
where it is shown that such failure was not the result of ignorance or
uncontrollable circumstances, the entry should be canceled, I must
hold that the defendant has forfeited his entry.

As regards the further point raised by plaintiff's counsel, that the
defendant attempted to dispose of the land for a valuable considera-
tion, and with this purpose in view relinquished his entry on the back
of his duplicate receipt, which, however, was never delivered, the same
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is not sustained, as an attempted sale of the land embraced in a home-
stead entry is not sufficient ground for cancellation, although raising, as
it does, a strong presumption of bad faith. (Guyton v. Prince, 10 Copp,
70; Bailey v. Olson, 10 Land Owner, 290.)

Your decision is affirmed, and the entry held for cancellation. You
will so advise the parties in interest, allowing the usual privilege of ap-
peal. At the proper time report action taken.

12. DECEASED ENTRY31AN.

DEATH OF ENTBYMAN-SALE-.ASSIGVEE-PU1BCOESER, UDE RV.
STAT. 2292.

J. B. WOODS.-AUSTIN . HUNT.

There being no widow, the homestead in this ase was sold for the benefit of infant
heirs. Contest for abandonment, under the circumstances, is dismissed. Irregu-
larity of homestead affidavit considered. The purchaser, under section 2292, R.
S., need not pay cash under the act of June 15, 1880, as title in him is complete
on payment of fees and commission.

Commissioner McFarland to register and receiver, Gainesville, Fla.,
August 10, 1883.

GENTLEMEN: Referring to your letter of August 6, 1881, and July
7, 1883, transmitting application of J. B. Woods, as assignee of the
minor heirs of Thomas W. Hunt, deceased, to purchase the land embraced
by said Hunt's homestead entry No. 1,864, under the act of June 15,
1880, and the contest papers, evidence, &c., in the case of W. J. Austin
v. Thomas W. Hunt, have to state that the records of this office show
that Hunt made said homestead entry No. 1,864, on the 11th day of
August, 1875, for the SE. 1 of Sec. 15, T. 17 S., R. 30 E., Gainesville
series, Florida.

By the evidence submitted in support of Mr. Woods' application to
purchase, it is shown that Mr. Hunt died very suddenly a few weeks
after making the entry. That prior to his decease he devised his prop-
erty, including the homestead, to his four minor children, and appointed
Joseph Crow and Drury Sanders, of Franklin, Simpson County, Ken-
tucky, executors of his last will and testament, and charged them with
the care and education of his children.

Furthermore, it is shown that on the 20th day of January, 1877, the
executors sold the homestead in question, there being no widow, to J.
B. Woods, he being the highest bidder, and gave a quitclaim deed, di-
vesting the heirs of whatever title they possessed in the land, and plac-
ing it in Mr. Woods.

The will was duly probated in the court of Simpson County, Kentucky,
and it is shown that said executors accepted the trusts imposed on them;
that the sale of the homestead to Woods was made by the advice and
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consent of the court, and subsequently thereto confirmed by the court,
and the amount received accounted for by the executors in the adjust-
ment and settlement, as part of the assets of said Hunt deceased.

±u the contestabove referred to, you render an opinion that the charge
of abandonment against Hunt has been sustained, and the entry should
be canceled.

Section 229, Rev. Stat, provides that-
IL case of the death of both father and mother, leaving an infant

child or children under twenty-one years of age, the right and fee sall
inure to the benefit of such infant child or children; and the executor,
administrator, or guardian may, at any time within two years after the
death of the surviving parent, and in accordance with the laws of the
State in which such children for the time being have their domicile,
sell the land for the benefit of such infants, but for no other purpose;
and the purchaser shill acquire the absolute title by the purchase, &c.

In the case under consideration the homestead party died, being the
only surviving parent, leaving four infant children; therefore, under
the section above quoted, the right and fee in the homestead in ques-
tion inures to their benefit, and as the land was sold by the executor, duly
authorized and qualified under the State courts, within two years from
the decease of said Hunt, for the benefit of said infant children, it falls
within the provision of the section quoted, granting absolute title to the
purchaser.

This being the case, I am of the opinion that the entry in question is
not one that is subject to a contest for abandonment, as it seems, from
the language of the law, to have been the intention of Congress to se-
cure to such infant children the right to dispose of the land within two
years, without any further requirement as to settlement and cultivation.

In regard to the charge of fraud made against the homestead party
in making his original affidavit before the clerk of court, the evidence
does not bear out the charge, as the party does not state in said affidavit
that he resided on his entry, only that he is a resident of the county.

Such cases are held by this office to be irregular, but not illegal, and
are cured by making proper affidavits before the register or receiver.

With this view of the case, I have decided to dismiss the contest, and,
as your decision was in favor of the contestant, sixty days will be al-
lowed within which he may appeal from this action; and in relation to
the application of Mr. Woods to purchase under the act of June 15,
1880, as assignee of the minor children, it is unnecessary to state further
than has already been done, that he is the purchaser under section 2292,
and therefore entitled to a patent on payment of the office fees, the
evidence of payment of the purchase-money for benefit of the heirs being
satisfactory; therefore, the application to purchase from the United
States, the right to the land already being in Mr. Woods, is declined.

At the expiration of the sixty days allowed for appeal, if no appeal is
taken, you will allow Mr. Woods to consummate his purchase from the
minor children referred to, and issue the necessary peapers in the case.
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APPL CAYJ0.-EQUIVYALENT TO ENTE Y-HEIRS.

TowNSEND'S HEIRS . SPELLMAN.

Where an application is made by a party to enter land as a homestead, and the party
dies before the entry is peifeeted, his heirs may make the desired entry.

Secretary Teller to Commissioner ceFarland, October 16, 1883.

SIR: I have considered the case of A. C. Townsend v. Hiram Spell-
man, involving the SE. i of the SW. , the W. I of SW. I, and the SW.
i of SE. of See. 24, T. 1, R1. 27, Kirwin, Kans., on appeal by the heirs
of Townsend (deceased) from your adverse decision of September 2,
1881.

On appeal from your decision of July 21, 1879, in this case, holding
that Spellman had the superior right and should be permitted to enter
the tracts under his homestead entry, my predecessor, Secretary Schurz,
reviewing the law and the facts, vacated your decision, March 18, 1880,
and directed a hearing to determine the rights of the parties as in cases
of simultaneous applications. The testimony at this hearing shows
that Spellman had abandoned the tracts and removed from the State of
Kansas. Whatever right he formerly had to it became thereby forfeited,
leaving only for consideration the right of Townsend, as against the
Government. Townsend died September 20, 1880, having made certain
improvements on the land with intention of moving thereon and making
it his home, which by reason of long-continued ill-health he was unable
to do.

The question presented is, whether or not his heirs are entitled to any
right under section 2291, which provides for a certificate of entry and
for patent to "the person making such entry; or, if he be dead, his
widow; or, in case of her death, his heirs or devisee."

The recor shows that Townsend filed a timber-culture application
for the tracts August 28, 1878, and that Spellman filed a preemption
declaratory statement November 23 following, alleging settlement the
same month. Townsend's application was rejected by your office Feb-
ruary 12, 1879, and on April 12, 1879, Spellman made homestead entry
for the tracts. On April 15, Townsend applied to enter the tracts under
the homestead laws, but his application was rejected by reason of Spell-
man's prior entry. The local officers then notified Spellman that his
entry had been removed from the records because Townsend's adverse
claim had attached under his timber-culture application prior to his
(Spellman's) settlement, and that they would consider the claims of
the two as made simultaneously. This accords with the views announced
by my predecessor in his decision of March 18, 1880, wherein he held,
among other things, that Townsend's application to enter the tract Ln-
der the homestead law was equivalent to actual entry as respected his
rights. Concurring in this opinion, and there being no other party in
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interest, and Townsend having since died, his heirs become entitled to
perfect the entry he initiated.

Your decision that, as Townsend died before actual entry of the tracts,
his heirs have no rights, notwithstanding his application to enter them,
is reversed; and Spellman having removed from the State and no longer
prosecuting his claim, his entry will be canceled, and the application of
the heirs of Townsend be allowed.

13. DESERTED WIFE.

FINAL PROOF-PURCHASE-ACT JUNE 15, 1880-AGENT.

BRAY V. COLBY.

A deserted wife cannot make final proof or obtain patent in her own right by virtue
of her husband's ent Nor has she a right of purchase under the act of June
15, 1880, by virtue of her husband's entry. Five rules are laid down, which rec-
ognize a deserted wife or child as the absent husband's agent.

Secretary Teller to Commissioner McFarland, January 29, 1884.

Sip: I have considered the case of Frank S. Bray v. Walter E. Colby,
involving the NE. of the SE. and the SE. of the NE. 1 of Sec. 24,
T. 20 S., R.27 E., and the W. j of the NW. of Sec. 19, T. 20 S., R. 28 E.,
Gainesville, Fla., on appeal by Bray from your decision of August 15,
1882, dismissing his contest.

It appears from the record that Colby entered the land in March, 1878,
placed his family thereon, and in October, 1878, deserted them; and
that some ten months thereafter, his wife, Eva A. Colby, with their child,
left the land and the State (for the purpose of supporting herself, as
she says), and that during her absence she sold the improvements on
it. Contest against her husband on the ground of abandonment was
initiated January 17, 1881, and judgment against him was rendered
August 23, 1881, from which there was no appeals and Which, therefore.
became final. On January 27, 1881, Mrs. Colby returned to the lan.,
and on June 19, 1882, made cash entry, number 3,292, in her own name,
as the "abandoned wife of Walter E. Colby." Your said decision dis-
misses theontest on the ground that, as a deserted wife may make)
final proof upon her husband's homestead entry, she should be allowed
to make cash entry under the act of June 15, 1880.

If a deserted wife may have the right of purchasing her husband's en-
try under said act, she can obtain it only by virtue of her legal identity
with him, as his wife or his agent, and therefore she can have no greater
right than her husband can have. Under the ruling of this Depart-
ment in the case of Charles W. Wright (10 Copp, 324), Mrs. Colby's
husband would have had no right of purchase on June 19, 1882, as
against the contestant, for the reason that judgment against him had
become final. Consequently Mrs. Colby herse!f could have had no right
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of purchase on said date, and her cash entry should therefore be can-
celed.

Consideration of the case might cease at this point, were it not for
the fact that your said decision has been published (9 Land Owner,
116), and has thus widely disseminated the doctrine that a deserted
wife may in her own name prove up, and, under the act of June 15,
1880, may in her own name purchase her husband's homestead, a doc-
triue to which I find myself unable to assent, and which is hereby over-
ruled, for the reasons stated below.

We are dealing here with the legal rights of a deserted wife (for
even equity cannot create a rightwhicThh the law denies), and, if there
is such a right, it must be found in the language of the statute. And
not only so, but since it is claimed only under a law creating a right,
the case must be brought strictly within the law. The law with regard
to final proof is found in section 2291, Rev. Stat., which provides that,
when land is entered for homestead purposes, final proof may be made
by " the person making such entry-or, if he be dead, his widow-or,
in case of her death, his heirs or devise' It seems to me indisputable
that, if a married man makes homestead entry, the statute expressly re-
fuses recognition to his wife until she becomes a widow; the fact that
she is not mentioned as a wife, and that she is mentioned as a widow,
renders any other conclusion impossible. Since Congress provided for
her, and provided for her only as a widow, it is clear that they did not
intend to provide for her in any other manner. In the case under con-
sideration the wife is not " the person who made the entry," or ' his
widow " and it follows that she cannot make final proof or obtain
patent in her own right, by virtue of her husband's entry. So it was
long since substantially ruled by this Department in the case of John 0 Zt
Dillon (Copp's Public Land Laws, 43Z r Odt3' 467-7 ~-5-(*-~u2

The act of June 15, 1880, creating the right of purchase, expressly
limits it to " persons who have entered lands," or their transferees.
The right of a deserted wife to purchase must be decided on the same
principles as those governing the question of her right to make final
proof. As the right of purchase is limited to two classes of persons,
and since she is included in neither class, it is clear that she has no
right of purchase by virtue of her husbands' entry.

It is to be observed that your decision concedes the right of purchase
to a deserted wife, for the reason that the practice of your office con-
cedes her the right of making final proof; and I admit that if there is
good cause for conceding the latter, there is equally good cause for con-
ceding the former. If this right of purchase is permitted, it follows
that any right hereafter given to the entryman must also be allowed
by the Land Department to his deserted wife, and it is therefore im-
portant that the authority for, the concession of the right of final proof
should be examined. If the practice of your office in this regard is
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unfounded it should cease, for it inevitably leads to other ad widei
departures from the law.

It appears from the case of Keziah Card (2 Land Owner, 50) that
the practice of your office has varied, and from the case of Thompson
v. Anderson (6 Land Owner, 125) that it crystallized into the existing
practice in 1878. In the latter case the ground of the decision is that
Rule 27 of the rules of the Board of Equitable Adjudication recognizes
the wife's equities and affords her relief. The reasoning is unsound,
first, because if the wife has no Igal rgts can a e s,
and second, because said rule becomes operative, not in all cases where
the wives of entrymen have been deserted by their husbands, but in
one case only, namely, in an ex parte case where the wife has been al-
lowed to make final proof for the entrynan. The rule does not purport
to establish the practice of permitting a deserted wife to make proof in
her own right, but simply declares that final proof may be made by her,
and her husband's entry confirmed, where there is no adverse claimi.
But your practice treats his entry as her entry, and shuts off all contest,
not only at but before date of final proof. To extend the juriition
of the Board thus iot ^ jqlthe empress p ovisions of law (section 2457
Rev. Stat.), and it is not to be presumed that such was the intention of
the authors of Rule 27. A law which remedies an evil resulting to the
entryman is not to be construed as remedying an additional evil result-
ing to his wife; and therefore Rule 27, based on said section, is not to
be construed as sanctioning the illegal practice of allowing a deserted
wife to acquire rights under her husband's entry.

Since said rules and practice were established the Supreme Court
has decided the case of Vance v. Burbank (101 U. S., 514), and therein
enunciated a doctrine which must govern this class of cases in the
future. The doctrine is directly applicable, for that case was a suit in
equity, with strong equities in favor of the orphan children of a deceased
settler, claiming through his deceased wife, teir mother. It arose un-
der the Oregon donation act, which not only gave the husband the right
to acquire certain land, but declared that, when acquired, one-half of it
should inure to his wife, " to be held by her in her own right." But
the husband there had not done all the acts which the law required in
ode f acqure heIan a, H in the case now before me, bad
not continued to reside on the land or made application to purchase
it-and, in ruling against the claim of the wife and her children, the
court said:

The settler is made by the statute the actor in securing the grant.
When this is done, and he becomes entitled to the grant, his wife takes
her share in her own right, but up to that time he alone makes the
claim. His acts affecting the claim are her act h is ,baidoni n her
a cnment; his neglect, her neglect. As her heirs must claim

through her, whatever would bar her will necessarily bar them. The
Laud Department, until the final proofs are made, knows only the hus-
band. If contest arise, be is the Irart)y to le notified. He represents
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the claim, and whatever binds him binds all interested through him in
the question to be decided.

If, therefore, i such a case, where statutory rights are expressly given
the wife, he alone represents the claim during his life, afortiori he alone
represents a homestead claim, and the right of final proof, commuta-
tiou, or purchase resting upon it. where no statutory rights are given
to the wife.

In thus overruling your present practice, I am not unmindful of the
expediency of indicating the proper practice in such cases, whether the
wife has already been recognized or claims recognition hereafter. This
decision, then, shall not be construed to affect any case where the de-
serted wife has been permitted to make final proof, commutation, or
purchase, prior to its promulgation by your office.

For all other cases of desertion the following rules are prescribed:
]. When the entryman has established a residence and placed his

wife upon the land, no one but his wife shall be heard to allege the gX.
desertion, in proof of his change of residence or abandonment, during
the period of seven years from date of the entry, provided that she
maintains a residence on the land.

2. Within seven years from date of the entry, if the wife, maintain-
ing her residence on the land, shall allege and prove her husband's de-
sertion of her, said entry shall be canceled and she shall be permitted
to enter the land in her ovwi nampe, pvi d that she is the head of a,
family or that she has the legal right to acquire real property as a feme
sole.

3. At the date that final proof of the husband's entry is required by a
the laws and regulations, if the deserted wife has not made entry, as
above provided, she shall be permitted to make final proof as her hus-
band's agent, and in his name (except that her affidavit of non-aliena-
tion shall cover her own and his acts) and his entry shall be regarded
as suspended, and shall be referred for confirmation to the Board of
Equitable Adjudication.

4. A deserted wife may, as her husband's agent, commute his entry ar-az
or purchase it under the act of June , 1880; and the entry shall be
regarded as suspended, and shall be referred for confirmation to the
Board of Equitable Adjudication.

5. Where the entryman's wife is deceased, the foregoing rules shall
apply to his child, who is not twenty-one years of age at date of the
offer to purchase, commute, or make final proof as an agent, or at date
of the offer to enter; provided that in the latter case the childqbll be
the head of the family.

The reasons underlying these rules require but a brief consideration.
Since onlv the family can actually know that the entryman's absence is
a desertion,_only they should be heard to allege it. Since the Land
Department holds that excusable absence does not forfeit the homestead
right, it is bound to regard any absence as excusable until the contrary

4531 L o-6
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is shown, and to treat the land as the entrymans home so long as his
family occupy it. Since under the homestead law a minor may e the
head of a family (section 2289 Rev. Stat.), and since a deserted wife
may be the head of a family under the decisions of the Land Depart-
ment (Wakeman v. Bradley, 2 L. 0., 162), and of the courts (Wells v.
Thompson, 13 Ala., 793), either is entitled to make homestead entry if

Tso qualified. Since the husband's settlement is the wife's settlement
(Vance v. Burbank, supra), it has been held by this Department that
the rights of a deserted wife cannot accrue until date of her own entry
(Larsen v. Pechierer, 9 L. O., 97); and so of the minor child-since,
where a deserted family have continued to reside on and cultivate the
land, the only requisite to final proof lacking is the affidavit of non-
alienation, that may be supplied by the wife or child under Rule 27 of
the rules of the Board of Equitable Adjudication, and his entry con-
firmed. The doctrine of agency underlies said rule, it having been
judicially decided that a deserted wife is her husband's agent in the
management of his business and property (Bishop's Law of Married Wo-
men vol. 2, sec. 406, et seq.), and it applies equally as well to comrnuta-
tion or purchase as to final proof. It applies in various cases to a minor
child whose father has absconded (Chitty on Contracts, 11th Amer.
ed., vol. 2, p. 213, and notes), or where it is exercised for his benefit
(Schouler's Domestic Relations, 2d ed., 330); and I think it is particu-
larly applicable to the homestead laws, whose prime object is to settle
a family on the public land and to supply them a home. It may be
added that, where a child comes of age after the desertion, it is compe-
tent for him, equally with the rest of the world, to contest the entry for
abandonment.

Your decision is reversed; and you are directed to promulgate these
instructions to the several local officers.

14. DEVISEE.

PURCHASE.-ACT OF JUNE 15, 1880.

ALLsop v. DUMAS.

The devisee has the legal right of purchase under the act of June 15, 1880, as the trans-
feree by will. Especially in view of the equities of this case, -where the widow
deserted the homestead claimant several years before his death, and his daugh-
ter, the devisee, is the actual head of the present family, and has occupied and
improved the land since her father's death.

Commissioner lceFarland to register and receiver, Gainesville, Ila., June
28, 1884.

GENTLEMEN: On November 28, 1874, Covington Damas made home-
stead entry No. 10°6 for lots 2, 3, and 4, Sec. 30, 17 S., 25 E.

On July 26, 1881, you allowed Charlotte E. F. Dnmas, as widow of
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said Covington, to make cash entry of the land under the second see-
tiou of the act of June 15, 1880.

Affidavits have been filed by Sarah F. Allsop, alleging that she is
the daughter of Covington Dumas by a former wife; that she and a mi-
nor brother, now dead, lived upon thehomestead withtheir father; that
he devised the same to them by will, which has been probated and a
copy of which is transmitted; that she carried on the farm after the
death of her father aud brother; that its present value is the result of
her labor; and that her father's second wife, the said Charlotte, who
had io children by the niarliage, deserted him several years before his
leath, and never lived upon the land nor had anything to (o with it,

aind should not be permitted to purchase it against the rights of the
homestead party.

Arguments for and against the right of the widow to make her entry
under the circun stances stated have been filed by counsel for the respect-
ive parties. Counsel for Mrs. Dumas do not deny the facts set forth
by complainants. But they contend, accepting said statements as true
for the purpose of the argument, that Mrs. Allsop is entitled to no relief
under the statute.

Counsel rely upon the provisions of section 2291, prescribing who
may make final proof under the general homestead laws, and upon de-
cisions of this office holding the widow of a deceased homestead party
entitled to purchase under the act of June 15, 1880.

The latter proposition is the one in connection with which the present
case is to be considered. The aci of June 15, 1880, does not provide for
succession rights, which are thus left to the operation of general rules
of law and proper official determination.

It the case of Herrington, cited by counsel (8 Copp, 56), it was held
that the legal successors of a deceased homestead settler are entitled
to purchase under said act. In that case the widow was found to
be the legal successor. In the present the children of the homestead
party are his legal successors, taking by will, and, under the laws of
Florida, would have been such successors had the father died intestate.

In the case of Bray D. Colby ( Copp, 360), also cited, it was held
r that a deserted wife may purchase under the act of June 15, 1880, as

her husband's agent. It has never been held that a wife who deserts
her husband is in an analogous position to a wife who is deserted y
her husband, or that the rights and equities designed to be saved in
the latter case can therefore be availed of or constructively claimed in
the former.

It is the presumption of the homestead law that a wife, upon the hus-
band's decease, succeeds to the headship of the family, and that the
completion by her of an entry initiated by the husband would inure to
the benefit of the family. A constructive recognition of the right of the
widow to make entry under the act of June 15, 1880, would rest upon
the same presumption. in the present case the facts, if correctly stated,
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overthrow the presumption, and would take the case out of any such
rule.

The homestead entry was not made by Dumas in privity with his wife.
She hld previously deserted him. Te actual family of the homesteader
consisted of himself and his children, and to secure the children in their
natural inheritance he willed the property to them. Under the general
homestead law he could ot, by deed or will, alienate the right to per-
feet the entry against the widow and children. In event of his death
this right would remain first with the widow. But the claim of Charlotte
Dumas is not made under this provision of the law. She has not sought
to avail herself of this provision, and it would appear that she could
not do so for want of residence or cultivation, if there were no other
obstacle. Her claim is made under the second section of the act of
June 15, 1880. This statute recognizes a transferable right in the home-
stead party to lands entered before its passage, which right was not
previously recognized, but was inhibited by express provisions regulat-
ing the descent of the homestead.

Under the act of 1880 a transfer, or a bona fide attempted transfer, to
a stranger, made before the passage of the act, defeats the rule of de-
scent laid down in section 2291 Rev. Stat. Dumas could, by deed,
executed prior to June 15, 1880, have conveyed the homestead away
from the wife and children so far as the right of purchase under said
act is concerned. He devised it to his children. and thus, to the extent
of his power and in event of his death, conveyed it away from the wife
who had abandoned him, and secured it to the children for whom it was
intended.

Conveyances may be by deed, taking effect upon delivery; or by de-
vise, taking effect upon death of devisor. A conveyance by will, becom-
ing effective, is as complete and absolute a transfer as one a(le by
deed. A proven will must certainly be regarded as a bona fide instru-
ment in writing, attempting, in this case, to transfer the homestead.
and aetually trinsferring all the right accrued or accruing which the
homestead party had to convey. This, under the act of June 15, 1880,
is the right of purchase which is vested in the transferee when a bona
fide attempted transfer in writing has been made.

It would be an anomaly to hold that Dumas might have attempted
to convey his homestead to a stranger, and so have clothed the stranger
with a right of purchase under the act of June 15, 1880, but that lie
could not do the same thing with his own children. What he could do
by deed he could do by devise, the latter becoming effective. The will
bears date November 25, 1877. Dumas died April 27, 1878. Will ad -
mitted to probate June 1, 1878. When Mrs. Dumas made her cash en-
try in 1881, the rights of the devisees had already vested. The land
was then, and had been, and as alleged still continues to be, in their
possession and occupation.
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My conclusions are: 1. That the devisee has the legal right of pur-
chase under the act of June 15, 1880, as transferee by will.

2. That Dumas' surviving (laughter is his legal successor, by law as
well as by devise, and as such is entitled to purchase in accordance
with the principle laid down in the lerrington case.

3. That the widow, in this case, is equitably barred as a claimant
under said act.

4. That the legal rights and the equities appear to be merged in the
complainant.

Cash entry No. 1,772 made by Mrs. Charlotte E. F. Dumas is accord-
ingly held for cancellation, and Mrs. Allsop will be permitted to make
entry of the land under the second section of the act of June 15, 1880.

Notify all parlies of this decision, allowing the usual time for appeal.
The resident attorneys will be no ified by this office.

FORMAL APPLICATIONV-CROSS-EXAMINATION-COSTS.

WINTERS V. JORDAN.

As Winters, a single man and qalified settler, made formal application before his
death to homestead the land in contest, he was competent to devise his right.

The cost of cross-examination of contestant's witnesses mnst be paid by the defend-
ant.

Commissioner McFarland, to Register and Receiver, Olympia, Wash.,
June 30, 1884.

GENTLEMEN: I have examined the papers and testimony in the case
of John C. Ward, devisee of John J. Winters, v. William I. Jordan,
forwarded with your letter of March 7, 1884, involving the NE. J of SW.
i of Sec. 30, 21 N., 6 E.

Jordan made homestead entry No. 5,114, May 15, 1883, for lots 1, 10,
and 11, NW. of SE. , and NE. of SW. of said Sec. 30, alleging
settlement January 1, 1882.

Winters made homestead application May 31, 1883, for lot 8 and the
E. of SW. of said See. 30, alleging settlement August 1, 1878, and
claiming improvements to the value of $1,000, which application you
refused June 4, 1883, for the reason that a portion of the land applied
for, to wit, the NE. of SW. , was embraced in homestead entry No.
5,114, made May 15, 1883, by William I. Jordan.

Plat of the survey of T.21 N. of R. E. was approved March 16, 1883.
Winters made his application May 31, 1883, which was in due time un-
der the act of May 14, 1880.

Winters died in the hospital at Seattle a few days after making his
application, to wit, on June 9, 1883, bequeathing to John C. Ward " all
of his property, both real and personal, of eery kind and nature."
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August 2,1883, Ward, as devisee of Winters, filed an affidavit witl
you, alleging that Winters had fully complied with the law from daIte
of settlement up to the time of his death, and that he (Ward), as devisee,
should be allowed to enter the tract involved, and asked that a hearing
be ordered to determine the matter of the priority of settlement, and, to
this end, that Jordan's entry be canceled as to the NE. i of SW. l, and
that he, as devisee of Winters, be allowed to make homestead entry of
the same.

You set October 7, 1883, as the day of hearing, personal notice was
served, both parties appeared, and the testimony was taken.

You rendered your joint opinion that Jordan's entry should be can-
celed as to the NE. of SW. of Sec. 30, 21 N., 6 E., and Ward al-
lowed to enter the tract.

Jordan appeals to this office.
The testimony shows that Winters complied with all the requirements

of the statute from the date of his settlement up to the date of his
death; that he was qualified to make a homestead entry; that he ap-
plied in due time to make homestead entry of the tract involved, and
that he was a single man.

Mr. Winters, had he lived, would have been entitled to the tract in-
volved, and inasmuch as he made formal application therefor, I am of
the opinion that lie was competent to devise his right to said land.

Your decision is therefore affirmed, and Jordan's homestead entry, No.
5,114. is held for cancellation as to the NE. of SW. of said Sec. 30.

Your action holding that defendant must pay all costs for the cross-
examination of contestants witnesses was in accordance with the in-
structions of this office, and is affirmed.

Advise the interested parties of this action, allowing the defendant
sixty days in which to appeal therefrom, and in due time make the
proper report to this office.

15. DITRESS.

DEED EXECUTED UNDER-FINAL PROOF.

LORENZO VAN GIESON.

Where a homestead claimants final proof is satisfactory, except that he has made a
quitclaim deed for the land in question, he should be allowed an opportunity to
prove his allegations that such deed was made under duress.

Acting Secretary Joslyn to Commissioner McFarland., January 22, 1884.

SiR: I have considered the appeal of Lorenzo Van Gieson from your
decision of January 19, 1883, refusing to order the issuance of final
papers on the proof submitted by him under his homestead entry, No.
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1,758, for the E. i of the SW. 1 Sec. 12, T. 13 N., R. 8 E., M. D. M., Sac-
ramento, Cal.

You state that the proof is in all respects satisfactory, except it ap-
pears that the claimant on the 22d of January, 1881, executed a quit-
claim deed of the tract in question to one J. A. Hoagland.

Claimant himself testifies to the execution of said deed, but says he
was forced, through threats of personal violence from Hoagland, to
make the transfer, he being at the time indebted to said Hoagland to
the amount of two hundred dollars.

He also alleges, and the proof goes to show, that he is still in quiet
and peaceable possession of the land, never having surrendered the
same. On these facts you find that he cannot make the affidavit of
non-alienation required by section 2291 of the Revised Statutes, and
you therefore decide that he is not entitled to final certificate, at least not
until the deed in question shall have been annulled by the proper court
or a reconveyance shall have been made by ioagland of his interest in
the land. You suspended the homestead proof presented by claimant,
giving hin a reasonable time within which to submit evidence showing
annullment or reconveyance, as indicated.

I am unable to agree with you in your conclusion that the execution
of the quitelaint deed was necessarily such an act as to deprive claim-
ant of the right which he had otherwise acquired to receive final certi-
ficate for the tract entered by him as a homestead. It is true section
2291 of the Revised Statutes forbdis the alienation, prior to completion
of title (except as provided in section 2288), of any part of land covered
by a homestead entry; but elaiment avers that through threats of great
bodily harm, and in order to protect his life, he was forced to sign the
quitclaim deed to Hoagland. If this averment be true-and the circum-
stances point to its verity-I do not think his act can properly be re-
garded as a violation of section 2291 of the Revised Statutes. Consent
is the very essence of a contract. Without free agency there can be no
contract, because there is no consent. Where there is compulsion there
is no free agency, no actual consent, and consequently no contract in
law. A deed or other written obligation or contract procured by means
of duress is inoperative and void. (Brown v. Pierce, 7 Wall., 214; Baker
v. Morton, 12 Wall., 157; United States, Lyon, et al. v. Huckabee, 16
Wall., 431.)

By duress, in its more extended sense, is meant that degree of severity,
either threatened and impending or actually inflicted, which is suffi-
cient to overcome the mind and will of a person of ordinary firmness.
(2 Greenleaf on Evidence, 293.)

This doctrine was adopted by the court in the cases above cited.
According to the allegations of the homestead claimant, it is applicable

to this case.
If he signed the quitclaim deed under duress, as above defined, the

instrument should be treated as inoperative and void, and his act should
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not be held to be an infraction of the law (section 2291 Rev. Stat.) in
such a sense as to take away any homestead rights which he may other-
wise have acquired. He should have an opportunity to furnish proof
in support of his averments, and if the facts are found to be as he states,
his entry should be finally allowed and patent should issue, the proof
being in other respects satisfactory. Your decision is modified; and you
will be governed in further considering the case by the views herein

.exlpressed

16. EXCESS OF QTJANITITY.

A PPROXIMA TING 160 A ORES-EXCESS.

EuNRY P. SAYLES.

Where the excess above 160 acies is less tlan the duficiency would be should a sub-
division be excluded front the entr,.the excess may be included; but when the
excess is greater, it is excluded.

Commissioner McFarland to Se; retary Teller, Septenber 8, 18S3.

SIR: On the3d instant youtransferred tothisoffice,for reportthereon,
a communication from H. P. Sayles, esq.. of Saint Lawrence, Dak.,
relative to a ruling made by me. I have the honor to state that the
records of this office show that Ileniy P. Sayles made honestead entry
No. 1,748 January 17, 1883, for lots I and 2 and S. of NE. Sec. 1, T.
112, R. 67 W., Dakota, containing 230.15 acres. By my letter C, August
17 last (copy herewith), said entry was suspended, and the party required
to approximate his entry to 160 acres. It is of this action Mr. Sayles
complains.

It is held by this office that the legal subdivisions embraced in said
entry do not comprise a technical quarter-section. Paragraph 5, section
2395, Rev. Stat., provides as follows:

Where the exterior lines of the townships which may be subdivided
into sections or half-sections exceed or do not extend six miles, the
excess or deficiency shall be specially noted, and added to or deducted
from the western and northern ranges of sections or haltfsections in
such township, according as the error may be in running the lines from
east to west or from north to south. The sections and half-sections
bounded on the northern and western lines of such towniships shall be
sold as containing only the quantity expressed in the returns and plats,
respectively, and all others as containing the complete legal quantity.

It is assumed that this provision applies to the lands in question, as
they are of the class therein referred to.

If this be not so, then it follows that any number of acres, under like
circumstances, may be embraced in an entry, which certainly was not
contemplated by the homestead law.

It will be seen by reference to a tracing showing the northern tier of



DECISIONS RELATING TO THE PUBLIC LANDS. 89

sections in T. 78 N., R. 31 W., Iowa, that as much as 400 acres could be
included in one entry. * * *

It is an established rule of this office that where the excess above
160 acres is less than the deficiency would be should a subdivision be
excluded from the entry, the excess may be included, and the contrary
when the excess is greater than the deficiency.

The area of lots 1 and 2 is 10.15 acres, only 9.85 acres less than 160
acres. Add to the lots either of the two forties, comprising S. of
the NE. 1, and the area is 190.15 acres, an excess of 30.15 acres, and
adding the remaining 40 acres-as Mr. Sayles did-the excess is 70.15
acres. But if either of the lots and the S. i of the NE. 4 were embraced
in the entry, then the deficiency would be less than 5 acres.

It is readily observed that the entry can easily be made to approxi-
mate 160 acres under the rule above announced. * * *

Approved by Secretary Teller, September 17, 1883.

17. FAILURE TO MAKE PROOF.

EXPIRATION BY LIMITATION-NOTICE BY LOCAL OFFICERS.

CHARLES H. DARLINGTON.

Commissioner McFarland to clerk of the circuit court, Phillips, Wis., Sep-
tember 6, 1883.

Siy: In reply to your letter of the 28th ultimo I have to advise yon

that local land officers are required to notify homestead claimants who
have not made proof within the statutory period, and allow them thirty
days within which to show cause why their entries should not be can-
celed, and at the expiration of that time to report result to this office.

It sometimes occurs that entries of that nature are overlooked by the
district land officers, and remain of record eight or more years. In
cases where the party has actually abandoned his entry, which has ex-
pired by limitation, and some other party settles on the land, he can
acquire no rights prior to cancellation of such abandoned entry; and
as he is in one sense a trespasser, the local officers are not supposed to
know of his settlement, and are not expected to notify him of the can-
cellation of the existing entry. While, no doubt, such settlers some-
times lose their labor and improvements by another party being first
to make entry, I see no relief; they must exercise such diligence as
'will best enable them to protect theik settlement rights.
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18. FINAL PROOF.

AFFIDAVIT-CLERK AT COUNTY SEAT-COUNTY LAND IN TO DIS-
TRICTS.

T. . SAUNDERS.

Where a county embraces land in two districts, a claimant who applies for land in
one district may, under the act of March 3, 1877, make the required proof, &c.,
before the clerk at the county seat, though such county seat is located in the
other land district.

Commissioner McFarland to clerk of the district court, 1llinneivakan,
Dak., July 13, 1883.

SIR: I am in receipt, by reference from the honorable Secretary of the
Interior, of your letter of the 25th ultimo, in which you state that your
county. Ramsey, embraces land in both the Grand Forks and Devil's
Lake land districts, and that the county seat is situated in the latter
land district. You ask if final proof in support of homestead and pre-
emption claims, and the affidavit of a homestead applicant, where he
or some member of his family is residing on the land, can be made be-
fore the proper officer at the county seat where the land is in the
Grand Forks district.

In reply I have to advise you that it can. The act of March 3,
1877, provides that the proof of residence, the affidavit of non-alien-
ation, and oath of allegiance required to be made by section 2291, Rev.
Stat., may he made before the judge, or, in his absence, before the clerk
of any court of record of the county and State, or District or Territory,
in which the land is situated, and the act of June 9, 1880, authorizes
the same to be (lone in pre-emption cases.

Section 2294, Rev. Stat., authorizes in certain cases the preliminary
affidavit to be made before the clerk of the court for the countv in
which the land is situated.

The letter written to De Coster and Flemington (Copp's L. O., June
1, 1883), to which you refer, had reference only to the affidavits of tim-
ber-culture claimants.

The act of June 14, 1878, provides that the affidavit may be made
before the register or receiver, or the clerk of some court of record, or
officer authorized to administer oaths "in the district where the land
is situated."
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TIME PRESCRrBED-ACTS MARCH 3, 1879, AND JULY 1, 1879.

JEMID4A BENEBOW.

Parties making new or additional entries under the acts of March 3, 1879, and July
1, 1879, hi eve seven years within which to make final proof.

A homestead entry must remain of record until legally relinquished, contested, or can-
celed for failure to make final proof,

Commissioner Mc1Farland to register and receiver, Tracy, Minn., August
8, 1883.

GENTLEMEN: I am in receipt of your letter of July 30, 1883, contain
ing the following:

Jemima Benbow made original homestead entry No. 8,152, dated Oc-
tober 19, 1874, for W. of NE. i Sec. 34, 106, 37, and made final proof
therefor July 19, 1881, final certificate No. 4,461; and she made additional
homestead entry No.11,004, dated July 19, 1881, for the E. of NE.4 Sec.
34, 106,37. After the expiration of two years from date of said additional
entry No. 11,004, notice was given advising her that the tine fixed by
statute had expired without the requisite proof being filed by her, and
that 30 days would be allowed within which to show cause why her
claim should not be adjudged forfeited and her entry canceled.

This office has no knowledge of a statutory provision limiting the
time within which final proof may be made upon a homestead entry to
two years from date thereof. The only statutory provisions respecting
time for making final proof upon homestead entries known to this office
are those contained in Revised Statutes, sections 2291 and 2305, and
the acts of March 3 and July , 18.9. The first of these provides that
"if at the expiration of such time" [five years], "or at any time within
two years thereafter "-that is, seven years from date of entry-the
party " proves by two credible witnesses," &c. The second, third, and
fuorth provide that no patent shall issue until the homestead settler
shall have " resided upon, improved, and cultivated his homestead for a
period of at least one year," thereby forbidding the acceptance of final
proof prior to the performance of those acts.

It is held by this office that a homestead party making an additional
or new entry under the acts of March 3, or July 1, 1879, is entitled to
the same time in which to make final proof as is granted to settlers by
section 2291, Rev. Stat.; that is, seven years from date of entry.

Your notification in the case above referred to was, therefore, un-
authorized and of no binding force.

You add:
We are now informed by her son, W. H. Benbow, that his mother

(Jemimna Benbow) is dead, and that the heirs do not intend or desire
to perfect title to said additional entry, and prefer that the same be can-
celed.

We would, therefore, respectfully recommend that said additional
homestead entry 11,004 be canceled.

Action cannot be tali-n in ccordance with your recommendation.
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The entry must remain upon the records until egally relinquished, con-
tested, or canceled for failure to make final proof within the period pre-
scribed by law-seven years from its date.

19. FRATUDMIENT-ENTRY.

RELINQ UISHMEJT-FRA UD.

ALLEN B. LEMMON.

Ruling under circular letter A, of January 12,1883. Relinquishment within a month
after entry is presumptive evidence of fraud.

Con missioner McFarland to register and receiver, Wichita, Kans., June
16, 1883.

GENTLEMEN: I am in receipt of your letter of the 6th instant, trans-
mitting the relinquishment, dated June , 1883,,by Allen B. Leinon,
of his timber-culture entry No. 1,755, made April 24, 1883, for lots 5 and
6, the SE..J of the NW. , and the NE. 1 of the SW. of Sec. 6, T. 22
S., R. 10 W.

You state that Mr. Lemmon's reputation is good in your community,
and you have no personal knowledge of fraud in the case, but that, in
view of the fact that the entry is of such recent date, you forward the
same for my consideration, under instructions contained in circular
letter A, of January 12, 1883.

Lemmon states in his relinquishment, which is indorsed on the back
of theduplicate receipt, and is signed by himself and Clara M. Lemmon,
that it is II for value received."

At the time he made the entry he stated under oath that it was for
the cultivation of timber and for his own exclusive use and benefit,
and that he made the application in good faith, and not for the purpose
of speculation, or directly or indirectly for the use or benefit of any
other person or persons whomsoever, and that he intended to hold
and cultivate the land and to fully comply with the provisions of the
law.

A little more than a month thereafter he relinquishes his entry for a
valuable consideration, according to his own statement, which of course
is proof conclusive that the relinquishment, at least, was made the sub-
ject of speculative negotiation, and it is also presumptive evidence, and,
in my own opinion, clearly indicates that the entry was fraudulent in
its inception, the party's allegations to the contrary notwithstanding,
and it is therefore not capable of being relinquished.

Your action in withholding your acceptance of such relinquishment is
accordingly sustained, under paragraph I of the instruction in the circu-
lar referred to by you, and the said entry is this day canceled for fraud,
pursuant to paragraphs 3, 6, and 9 of the said instructions, there being
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no proof to overcome the presumption of fraud, as provided in paragraph
7 thereof.

You will advise Lemmon at once, and in case the party who purchased
the relinquishment has filed an application to enter the tract, you will
not allow him any preference right in the matter, but hold the land
subject to proper entry by the first legal applicant after the receipt of
this letter.

Note the cancellation on your records, and inform this office thereof,
as heretofore instructed in such cases.

ACT OF JUNE 15, 1880-FRAUDULENT INCEPTION-COLLUSION.

UNITED STATES . AUGUSTUS SMITH.

A question of alleged fraud and illegality considered.

Commissioner McFarland to register and receiver, Montgomery, Ala.,
June 18, 1883.

GENTLEMEN: I have considered the case of the United States v. Au-
gustus Smith, involving his homestead entry, made April 14, 1877, for
the SW. j of NE. * and SE. 1 of NW. Sec. 4, 17 S., 3 W., and the va-
lidity of his cash purchase thereof, under the second section of the act of
June 15, 1880, cash entry No. 16,992, June 20, 1881.

A hearing in said case was directed by office letter of December 12,
1881, upon information from the special agent, to the effect that said
entry was fraudulent in its inception, and maintained and perfected by
collusion between certain parties with the intent of defrauding the Gov-
ernment, &c. The hearing was set for February 12, 1882, postponed
to March 20, 1882, and again postponed to June 27, 1882, when Augus-
tus Smith, John HI. Brown, Richard& Bradley, John T. Milner, Hfow-
ard Douglas, and Gilbert Jacks appeared at your office and gave their
testimony. From the evidence adduced you decided, in substance,
that Smith's original entry was fraudulent at its inception, that he
had not complied with the law as to residenee and improvement, and
that John T. Milner, by his agents, furnished said Smith the money with
which to make said cash entry, the latter thereafter to convey the land
to him for a consideration of $300 per acre.

The testimony and Smith's original homestead affidavit establish the
fact that the said affidavit was not made in conformity with section 2294
Rev. Stat. This fact would no doubt render the homestead entry ille-
gal because not made according to law,-and would be good cause for
cancellation of the same, but per se is not evidence of fraud, and there
is no other evidence in the record that establishes fraud in the entry at
its inception. Smith simply abandoned the land after ntry, and after-
wards, at the instance of John H. Brownrelinquished the same, and at-
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tempted to make a transfer to him. Brown, who is the real complainant
in this case, does not testify that this entry was made in his interest,
even though he loaned Smith the money with which to pay the fees,
commissions, and other expenses incident to the entry.

I conclude, terefore, with the whole record before n, that Smith's
entry was not fraudulent at its inception, and so decide.

The irregularity or even illegality of the homestead entry at its in-
ception is, in my opinion, no bar to a purchase of the land embraced
therein under the second section of the act of June 15, 1880, as that act
was passed, it seems, for the express purpose of enabling claimants, in
the absence of a compliance with the law, to acquire title to the land by
payment of cash therefor.

There is no evidence in the record that the land involved is coal or
mineral land, though it seems to be situated in a part of the State where
coal has been discovered and probably mined.

As to the attempted transfer by Smith to John H. Brown, when the
matter was before this office for consideration -it was decided, in sub-
stance, that the alleged transfer was not sufficient to entitle Brown to
the benefits of the act of June 15, 1880 (ride office letter of June 9,
1881). No appeal therefrom having been taken, the question of transfer
assumes the nature of a res judicata, and should be eliminated from fur-
ther consideration.

As to the issue of collusion, the evidence shows that John T. Milner
purchased, through the agency of other parties, said land from Smith,
which was contracted for prior to Smith's application to purchase under
act of June 15, 1880, but not deeded to said NMilner until subsequent
thereto. It appears that the motive that prompted the purchase was
to build a railroad across the land for the purpose of connecting with
adjoining lands owned by said Milner, and not with any fraudulent in-
tent.

The act of June 15, 1880, perk* settlers who have failed to comply
with the homestead laws to acquire title by purchase, provided the land
was properly subject to such original entry and no subsequent adverse
right has attached thereto, unfettered, however, by parol agreement of
alienation to third parties. Therefore, the fact that Smith contracted to
convey said land does not disentitle him to the benefit of said act.
Further, the mere fact that Smith, subsequent to the issuance of the
final receipt, conveyed by deed his interest in said land, does not, in
the absence of fraud, invalidate his entry. Such evidence is irrelevant
to the issue, except it forms part of the es gestm.

In summing up the testimony 1 am of the opinion that the issue of
fraud and collusion has not been established; therefore the hearing is
hereby dismissed.

You will notify all parties in interest of this conclusion.
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vOT 1o PURPOSE OF A RHOME-VOID A B INITLO.

SMITH v. BRANDES.

As the entry of Brandes was made for the purpose of securing the land for the use of
one Rodolph, and not for the purpose of a home, his claim was invalid ab iitio.

If in a contest for abandonment the charge is not proved, but the evidence shows an
illegal inception, the entry will be canceled.

Secretary Teller to Conmissioner McFarland, September 19, 1883.

SIR: I have considered thecase of HenryYB. Smith v.WilliamBrandes,

involving the homestead entry of Brandes for the S. 4 of the NE. 4 and

the N. 4 of the SE. of Sec. 26, T. 12 N., R. 4 W., Marysville, Cal., on

defendant's appeal from your decision of July 29, 1882, holding his entry
for cancellation.

The township plat was filed in the local office July 1, 1880, and

Brandes made his homestead entry July 13, 1880, alleging settlement

November 11, 1876. -

The contest was initiated by Smith, December 11, 1881, who filed an

affidavit alleging " that the said William Brandes has wholly abandoned

said tract, and changed his residence therefrom, and that he never has

resided on said lands, as provided by law, to entitle him to claim the

land; that said abandonment has been for a longer period than six

months since making his said entry, and prior to the date herein; that

said tract is not settled upon and cultivated by said Brandes, as required

by law." Whereuplon the local office issued a citation to Brandes,

December 23, I SSi, directing him to appear " and furnish testimony con-
cerning said alleged abandonment."

By a stipullation of counsel, entered into at the beginning of the hear-
ing, it was agreed that the plaintiff's affidavit should be so amended as
to include only the six months next preceding the initiation of the con-
test.

It appears from the evidence that for several years prior to Brandes's
entry of the land it had been used by one Rodolph, in connection with
other lands, as a sheep range; that Rodolph had erected thereon a cabin
and barn anud inclosed a few acres; that Brandes is a "herder," anc
has be. n in Rodolph's employ for five or six years, and in the course of
his employment has moved about from place to place whenever it was
necessary to procure a new range for his flock, being frequently on this

tract for short periods of time prior to his entry of the same. It also

appears that in March, 1880, Brandes claimed a different tract, and

posted a notice of his possessory right thereon. He testifies that he

purchased the iprovements on the tract in question from Rodolph,

that he paid one dollar therefor two days before he filed; that he "paid

cash and got a writin4." And again he states. that the consideration

for the improvements was permission for Rodolph to graze his sheep on

the land. It appears that provisions to the amount of four dollars per
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week were furnished to Brandes by Rodolph, for which he claims to have
settled two days before the hearing.

From the evidence introduced by the contestant it appears that
Brandes was generally only present on the claim when in charge of
Rodolph's sheep, but it does not appear that he was absent therefrom
six months at any one time since the date of entry.

The contestant, Smith, settled on the land in March, 1880, built a
house, and moved into it in May. He alleges that owing to the miscar-
riage of a letter he failed to learn of the filing of the township plat in
time to make his entry within three months after the plat was filed.

From a careful examination of the testimony of Brandes it is apparent
that his entry was in frand of the homestead laws, being made for the
purpose of securing the land for the use of Rodolph, and not for the
purpose of a home; hence his claim was invalid ab initio. While it is
true that he may have maintained a nominal residence on the land, if
such residence was in the interest of another it can avail nothing as
against the Government. In contests of this nature the Government is
necessarily a party, acting on the information of the contestant, and
whenever such a state of facts is developed as establishes conclusively
that an attempt is being made to acquire title to public land in fraud
of the existing laws, this Department, in the exercise of its supervisory
powers, has always maintained the right of the Government to take
such summary action as may be necessary to protect its interests. In
the affidavit filed by the contestant, on which the citation was issued,
sufficient was charged to warrant an inquiry on the part of the Govern-
ment as to the character of the homestead entry, and such information
having come within the knowledge of the Government, a subsequent
stipulation between the contestant and homestead claimant limiting the
investigation to a period of six months next prior to the initiation of
the contest will not operate to deprive the Government of the full value
of the information and the results to which it may lead.

Your decision is therefore affirmed.

SUMMARY ACTION-CONTEST.

CONDON . ARNOLD.

Where a party makes an entry in fraud of the homestead laws, a contest may be
ordered at any time to defeat such fraud and protect the interests of the Govern-
ment.

Secretary Teller to Commissioner McFarland, November 17, 1883.

SIR: I have considered the case of Mahala Condon v. Isaac Arnold,
involving the adjoining farm homestead entry made by Arnold for the
S. of the NW. 1 of Sec. 36, T. 24 N., R. 33 W., Springfield, Mo., on
Arnold's appeal from your decision of November 23, 1882, holding for
cancellation said entry.
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April 7, 1882, Arnold made his entry for the land above described,
and May 25, 1882, Mrs. Condon filed an affidavit for contest, alleging

that Arnold owned 160 acres of land adjoining the tract entered, at the
time of making the said entry.

On the hearing, the facts as developed by the evidence showed that
Arnold, prior to April 4, 1882, was the owner of and resided upon the
NE. of Sec. 35, T. 24, R. 33, the said quarter section lying contiguous
to the land included within his ajoining homestead entry, and that on
the date last mentioned Arnold made a bond for the W. of the land
last described, to one Rogers, in consideration of $400, conditioned
upon the payment of said sum within three years to the said Arnold,
that then Arnold would execute to Rogers a deed for the land. It was
stipulated, however, in the said bond, that until the payment of said
sum Arnold was to retain fll possession and control of the land.

It also appears that, at the time Arnold made his entry, Mrs. Condon
had commenced the erection of a dwelling-house upon the land in con-
test, with a view to entering the same under the homestead laws, but
was prevented from so doing by the prior entry of Arnold.

It is alleged by the attorney for Mr. Arnold that the local office had
no authority under the law or the Rules of Practice to order a hearing
on the question raised by Mrs. Condon's affidavit.

The entry as made by Arnold was in fraud of the homestead law.
Section 22-9 of the Revised Statutes provides that " every person own-
ing and residing on land may, under the provisions of this section,
enter other land lying contiguous to his land, which shall not, with the
land so already owned and occupied, exceed in the aggregate one hun-
dred and sixty acres."

The execu Lion of the bond to Rogers conditioned upon the contingency
named therein, with the possession and control of the land reserved to
Arnold, did not operate to deprive the said Arnold of the legal owner-
ship of said land; hence at the time of his entry he was not competent
under the law to make the same, for the reason that he "already owned
and occupied" 160 acres.

Under the law, your office and this Department are charged with the
execution of the laws relative to the distribution of the public land
among competent applicants, and this Department has always main-
tained the right to take such summary action as may be required to pro-
tect the interests of the Government, whenever such a state of facts is
shown as establishes conclusively that an attempt is being made to ac-
quire title to public land in fraud of the existing laws. (Smith v.
Brandes, 10 Copp's L. O., p. 209.)

I am of the opinion that, while the law makes no express provision for
contests of this character, nevertheless the Department being advised
as to the facts in the case, and the entry appearing fraudulent, it should
be canceled.

Yonr decision is accordingly affirmed.
4531 L o-7
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20. HEIRS OF DECEASED HOMESTEADER.

ALIEN HEIRS-ACT JUNE 15, 180.

To whom the rights of a deceased homesteader descend. Alien heirs may purchase
under the act of June 15, 1880.

Acting Commissioner Harrison to register and receiver, Taylor's Falls,
ilfinn., May 21, 1883.

GENTLEMEN: I am in receipt of your letter of May 5,1883, as follows:
In case of a man dying, and at the time holding a homestead, can an

alien heir or heirs enter his homestead land under the act of June 15,
1880 An entry-man has died here, and his relations reside in Canada.

Before any heirs can legally be permitted to purchase the land em-
braced in the entry of a decased homestead party, it must be shown that
the entryman left no widow. This fact being established, the rights of
infant children, under section 2292, Rev. Stat., must iiext be protected.
If it be shown that neither widow nor infant children survive the entry-
man, then the rights of other heirs may be considered, and they may
be permitted to acquire title in any of the methods prescribe(l by law.
In the event that they elect to purchase the land, as provided by second
section of act of June, 1880, it is immaterial whether they Ie citizens
or aliens. There is nothing in the statutes prohibiting aliens from l)ur-
chasing lands subject to private entry, and the effect of the second sec-
tion of act of June 15, 1880, is to render lands affected by it subject to
private entry by the persons entitled to the benefit of its provisions.

CASH -ENTRY, ACT JUNE 15, 1880.-SEGREGATION CONTESTANT.

WHITNEY V. MAXWELL.

While a homestead entry remains uncanceled, another entry of any kind cannot be
allowed. A contestant acquires no right to the land until the entry is canceled.
The cash entry in question by the heirs is allowed to stand.

Secretary Teller to Commissioner McFarland, June 13, 1883.

Sit: I have considered the appeal of James M. Whitney from your
decision of July 3, 1882, approving the purchase by the heirs of George
H. Maxwell, deceased, under the act of June 15, 1880, of the N. of
the NE. 1 and the SW i of the NE. 4 of Sec. 25, and the SE. of the
SE. of Sec. 24, T. 6, R. 3, Deadwood, Dak., and also the appeal of
Hiram Mahoney from the same decision, involving the same lands,
holding his entry for cancellation.

It appears that George I. Maxwell made soldier's homestead entry
of the tracts March 20, 1879, and died January 1, 1881; that Whitney
commenced a contest against this entry January 27, 1882, alleging Max-
well's death and abandonment of the tracts, and that on March 6th fol-
lowing, on the day assigned for, but before, the hearing, David B. Max-
well, in behalf of himself and the other heirs at law of George H. Max-
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well (who left neither widow nor children), applied to purchase the
tracts under the second section of the act of June 15, 1880. The pro-
ceedings in contest were thereupon suspended by agreement of parties
to enable the local officers to take your instructions in the matter. On
July 3 following you authorized the heirs' purchase of the tracts, and
on August 26 they made cash entry therefor. Whitney and Mahoney
appealed from your decision, and no further proceedings have been had
in the contest.

n February 7 1882, Mahoney was permitted to make homestead en-
try of the tracts, subject to Maxwell's entry and to Whitney's contest.
This entry was clearly erroneous. A homestead entry is a segregation
and an appropriation of the land covered by it, and while it remains
uncancelled the land is not subject to further entry. Mahoney's entry,
made during the existence of Maxwell's entry, was illegal, and I affirm
your decision holding it for cancellation.

The only question is, therefore, between Whitney and the heirs of
George H. Maxwell, and the former has no right by virtue of his con-
test, which is his only claim. The case of Goirman v. Ford (Copp,
April, 1881), and subsequent decisions of this Department, are to the
effect that a contestant acquires no right under the act of May 14, 1880,
or other law, prior to cancellation of the entry he contests, and that
the entryman may purchase at any time prior to cancellation of his
entry under the act of June 15, 1880. His entry remaining intact on
the records, George H. Maxwell, if living, might have purchased at the
date of application therefor by his heirs, and this right descends to
them upon his death under section 2291 of the Revised Statutes.

I affirm your decision approving the cash entry of the heirs.

FINAL CERTIFIC.4TE-FEME SOLE.

CoRA E. HARPER.

In this case the title in which to issue final certificate should be " Cora E. Harper,
orphan child of Reuben S. Harper, deceased," with a right as feme sole to another
homestead in her own person.

Commissioner McFarland to register and receiver, Fargo, Dak., June 22,
1883.

GENTLEMEN: I am in receipt of your letter of September 14, 1882,
in which you transmit for instructions from this office " final proof " of-
fered by Cora E. Harper, on homestead entry 9172, made October 13,
1881, NE. 1 6, 135, 55, by Amanda J. Harcourt, guardian of Cora E.
Harper, minor orphan child of Reuben S. Harper, deceased. (Section
2307, Rev. Stat.)

From evidence submitted, it appears that this homestead entry 9172
was initiated by one person and perfected by another, though the claim
in esse remains.
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Record evidence (from War Department) shows that Reuben S. Bar-
per performed about four years of military service during the war of
the rebellion. Amanida J. Harcoart, the mother of (ora E. Ilarper,
minor orphan child, &c., did, as guardian, make homestead entry, seek-
ing to utilize aforesaid military service of her deceased husband afore-
said, in behalf of his child, she (arcourt) having lost the usus fructus
of said military service by reason of another marriage.

She testified in her petition to the probate court (seeking letters of
guardianship) that Cora E. Harper was nineteen years of age August
25, 1880.

Cora E. Harper testifies (form 4369) that she was twenty-one years
of age on 25th August, 1882; and it also appears hat previous to at-
taining her majority, to wit, August 8, 1882, she initiated and kept ip
actual residence on the land in question.

"H House 12 by 14 feet, lumber, and well, and 27 acres broken (crop
of 8 acres)" constitute the improvements as shown; "value, $275.00.'7

The " proof " is still deficient in two instances, viz: It was made Sep-
tember 12, 1882, before Charles D. Austin, clerk district court, Ransom
County, Dakota, who neglected to certify to the absence of the judge
(Act March 3, 1877), and the register failed to certify as to the posting
of blished notice, &c. You will cause these omissions to be properly
supplied.

This done, the case resolves itself into a question as to proper title
in which to issue final certificate and receipt. Of this I would decide
that "Cora E. Harper, orphan child of Reuben S. Harper, deceased,"
would meet the case.

For it accurately sets forth the basis upon which patent should issue
and embodies the fact that Cora E. Harper, in the status of afeme sole,
is possessed of a homestead right in her own person, apparently not yet
utilized.

Upon payment of final commissions, and supplying deficiencies cited
above, you will issue final certificate and receipt, with a reference thereon
to this letter " C " by date.

ENTRYMAN UNNATURALIZE-FINAL PROOF.

MINOR CHILD OF ATWADUS SUCKFfLL.

Final proof by the minor child of a deceased entryman who was innaturalized at date
of death.

Acting Commissioner Harrison to A. B. Hays, Oullman, Ala., August 18,
*1883.

SIR: Referring to yours of the 8th instant, asking whether the minor
child of Amadus Suckftill, who made homestead entry No. 7324, April
18, 1877, for the N. .- SW. J of Sec. 24, 9 S. 3 W., can make final proof
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in support of said entry (the settler died July , 1879 not having ob-
tained a certificate of naturalization, but having filed his declaration of
intention to become a citizen), I have to say, that if the cultivation was
continued after the settler's death by the minor cild, either in person
or by proxy, final proof may be made by the child (she being nineteen
years of age, by your statement), or by her guardian, upon filing there-
with satisfactory evidence that she took the oaths prescribed by law as
required by section 2168, Rev. Stat.

For further information you are respectfully referred to the local
offices.

FINAL PROOF.

MINOR C11ILD-GUARDIAN.

If child becomes of age prior to time of making final proof the final affidavit must be
made by the beneficiary.

Commissioner McFarland to J. F. Folsom, Grand Rapids, Nebr., Febarary
18, 1884.

SIR: In reply to your letter of the 4th instant, referred to this office
by the honorable Secretary of the Interior, I have to advise you that
where a guardian makes a homestead entry for the minor orphan child
of a deceased soldier, and said child becomes of age prior to time of
making final proof, the final affidavit must be made by the beneficiary,
as the guardianship ceases when the child becomes of age. In such an
event the child would not have to establish residence on the land, but
would be responsible for keeping up the improvements and cultivation
from the date of becoming of age.

21. INSANE CLAIMANT.

GUARDIAN-FINAL PROOF, ACT OF JUNE , 1880.

SUSA N E. FINDLEY.

Proceedings suggested to protect the interests of a homestead claimant who has been
sent to an insane asylum.

Commissioner McFarland to John G. Winston, sr., Meltonsville, Ala., Yo-
vember 30, 1883.

SIR: I am in receipt of yours of the 19th instant, stating that Susan
E. Findley, who made homestead entry No. 10307, at Huntsville, Ala.,
January 29, 880, for the E. NE. , NW. SE. , and SW. NE. of
See. 7, 7 S., 5 E., has been sent to the insane asylum, and asking how
you, as her next friend, must proceed in order to save harmless her
homestead, &c.
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In reply I have to state that under the provisions of the act of June
8, 1880, the duly appointed guardian or trustee of a homestead settler
who has become insane prior to making final proof can, after the expi-
ration of five years from date of entry, make the required proof and
payment for the benefit of the insane party, without reference to the
requirements of the law as to residence and cultivation during the ex-
istence of the insanity, provided, however, the settler complied in good
faith with the homestead law up to the time the disability began.

Should the insane party become sane at any time prior to the expira-
tion of five years from date of entry she will be required to resume her
residence on and cultivation of the land.

It would be advisable for the guardian or trustee to file in the local
office proof of his authority to act, together with his address, in order
that he may be notified of any attach that might be made upon the
entry.

ADVERSE CLAIM-WIFE OF INSANE SETTLER.

EBEN BUGBEE.

A homestead entryman found upon his land the family of an insane settler. Not-
withstanding there was no adverse claim of record, he was allowed to make
another homestead entry elsewhere without prejudice, and the wife of the insane
settler was permitted to enter the land in her own name.

Commissioner McFarland to register and receiver, Fargo, Dak., Janu-
ary 11, 1884.

GENTLEMEN: I am in receipt of your letter of October 25, 1883, trans-
mitting-

The application of EbenBugbee, for cancellation of his homestead entry
No. 12685, April 27,1883, SW. i 20, 130,62, and restoration of his home-
stead right.

You further state-

After examining the case carefully, we are of opinion that this is one
of those cases which should receive the relief asked for, not only on
account of the hardship it would entail, but also upon the merits of the
case itself.

What you base your opinion on does not appear from the case as pre-
sented by your office, or by the duly corroborated affidavit of the said
Eben Bugbee, submitted. For although it is alleged (in the affidavit)
by Claimant Bugbee that " when he came to said tract with a view to
commencing his settlement and improvements thereon (on or about the
6th day of May, 1883) he discovered that one Townley Brown bad prior
to the date of his (this deponent's) homestead entry madle settlement
on said tract, to wit, on April 12, 1883 (as this deponent is informed and
verily believes); that the said Townley Brown had, on or about said 6th
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day of May, 1883, a habitable dwelling and about five acres of break-
ing on said tract, and was residing in said house; " yet it does not ap-
pear from our tract book that any prior adverse claim has been made
of record.

The letter of Eben Bugbee, dated December , 1883, addressed to
Hon. Horace Austin, Fargo, Dak., is before me, and becomes an acci-
dent of the case.

It affords apparently reliable information, and throws considerable
light upon the alleged facts, and as from its annotations it appears to
have been returned to the writer (and by him submitted to this office)
by you, uncontradicted as to its statements, it is presumed that the
writer fairly presents his case therein.

Mr. Bugbee states in said letter:
And on visiting said tract found it occupied by one Townley Brown,

who had made improvements thereon, according to my best knowledge
and belief. I then advised with Mr. Skuse, who said my right would be
restored. After hesitating as to the best course to l)ursue I was shown
letter from you to McCarty & Geer, of Ellendale, Dickey County, Da-
kota, who assumed to act tor Mrs. Townley Brown, after succeeding her
insane husband on the above-named quarter, he, Townley Brown, being
but a short time prior removed to Kalamazoo, Mich., Insane Asylum, by
the county commissioners, the substance of which was, if it could be
shown by two creditable affidavits, that myself, Bugbee, relinquished in
the interest of peace, harmony, and good will, and for no valuable con-
sideration. I apprehend she, Mrs. T. Brown, will have no trouble in
making final proof.

(Signed,) HORACE AUSTIN.
Mr. Bugbee refers, as to the facts alleged, to a physician, to the county

commissioner of Dickey County, and to sundry citizens, and I see no
reason to doubt the accuracy of his statement (in his letter), as well as
the allegations of his affidavit.

In view of all the foregoing 1 will recognize the plea that Eben Bug-
bee has made a homestead entry subject to the prior rights of an actual
settler, and I have this day canceled homestead entry No. 12685, as
without prejudice. You will so advise Mr. Bugbee, and instruct him at
the same time that the matter of "with credit for fee and commissions
already paid," will be subject to instructions as laid down in circular M,
December 1, 1883.

You will at the same time notify the so-called Mrs. Townley Brown,
that since her husband is in a state of "civil death," she will be allowed
thirty days (from date of notice, within which to make entry for the
SW. , 20,130, 62, as an actual settler, and in her own name and right
as head of a family.

For it will be observed that as Townley Brown has not initiated a
claim which was of record prior to his being delared insane, his case
does not come within the provisions of the act of June 8,1880. [Vide cir-
cular July 17, 1880.)
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22. JOINT CASH ENTRY.

SEVERAL ENTRIES EMBRACING SAME TRACT.

STONE v. BANEGAS AND HOLLORAN.

A part of the township, includin, the tract iij dispute, was surveyed and the plat
thereof filed inilocal office in 1857. The remhiLiler of the township was surveyed
in 1881, and the plat of the whole was filed (ill local office) July 8, 1S1. Each
of the entries was made within three months froni that date, and was, therefore,
within the required time under the third section of t he act of May 14, 180, and the
three conflict as to the tract in question. Stone and Banegas allowed to make
joint cash entry.

Secretary Teller to-Commissioner McFarland, December 28,1883.

SIR: I have considered the ease of Mathias Stone, jr., . Manuel Bane-
gas and William olloran, involving the SE. o the NE. of See. 33;
T. 11 S., R. 2 E., Los Angeles, Cal., on appeal by Banegas and Hollo-
ran from your decision of February 28,1883, holding their entries as to
the tract in dispute for cancellation and awarding it to Stone.

Stone made homestead entry of the tract (with others) September 7,
1881, alleging settlement in April, 1873; Banegas made a like entry for
the tract (with others) July 25, 1881, alleging settlement in 1863, and
Hollorau made a like entry for the tract (with others) September 2S,
1881, alleging settlement in June, 1878.

A part of he township, including the tract in dispute, was surveyed
and the plat thereof was filed in your office in 1857. The remainder of
the township was surveyed in 1881, and the plat of the whole was filed
in the local office July 8, 1881. Each of the entries was made within
three months from that date, and was, therefore, within the required
time under the third section of the act of May 14, 1880, and the three
conflict as to the tract in question. Neither party resides upon it, but
Stone and Banegas had improvements upon it before the filing of the
plat. Banegas undoubtedly settled before Stone, but whether the tract
in question was within his claim prior to the settlement of Stone is a
disputed question, which the testimony does not conclusively settle.
Hence you differ from the local officers in this respect, they awarding
the tract to Banegas. There is also unsatisfactory testimony as to cer-
tain alleged arrangements between them respecting their dividing line,
and also as to whether certain private surveys of the claims clearly
show the tract to belong to either.

In view of the doubts as to the legal rights of Stone and Banegas, I
adopt my ruling of October 1, 1883, in the case of Barton v. Stover (be-
tween a pre-emptor and a homestead entryman), which held that the
spirit of section 2274 of the Revised Statutes had in view the settle-
ment rather than the nature of the claim" and that its provisions would
embrace a homestead settlement, although its terms had reference to
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a pre-emption settlement only, and hence that in such case a joint entry
might be awarded. This view is enforced by the provisions of the act
of May 14, 1880, which extends to persons claiming under the home-
stead law the same rights in respect to the date of their settlement as
are allowed to pre-emption settlers.

I therefore award to Stone and Banegas a joint cash entry of the
tract in dispute, directing that if either fails to unite therein within
ninety days from notice hereof, the tract be awarded to the other; and
as Holloran had no improvements on tie tract his entry as to it will be
canceled.

Your decision is modified accordingly.

23. LAND OFFICERS.

SISTEB OF RECEIVER-ENTRY VALID.

LIVINGSTON v. PAGE.

A homestead entry by a sister of the receiver is not objectionable on that account alone.

Commissioner McFarland to register and receiver, Mitchell, Dak., June 21,
1883.

GENTLEMEN: I have considered the case of James F. Livingston v.
Cynthia B. Page, involving homestead entry No. 20471, made June 16,
1882, for the NE. of Sec. 13, T. 102, R. 63, Mitchell series.

Hearing ordered by this office February 24th last, the complaint alleg-
ing illegality of the entry because of the intimate and confidential re-
lations existing between claimant and Hiram Barber, jr., receiver; also
abandonment.

Notice of contest issued March 15, and parties cited to appear before
W. L. Warren, probate judge of Davison County, Dakota, April 19, 1883.

The evidence discloses (and it is not denied) that Cynthia B. Page is
a sister of the receiver, but this fact is the only allegation in the con-
plaint touching the validity of the entry that is supported by the evi-
dence. This fact, of itself, is not sufficient to invalidate the entry. Nor
does it appear from the evidence that claimant is a member of the re-
ceiver's family, or that she is an employd of your office; therefore, follow-
ing my decision in the case of Charles L. Cronk v. Paul E. Page, Mitchell,
Dak., the contest is dismissed.

Notify the parties in interest and allow the usual time for appeal.
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REGISFER?- INTCEPTION J IGHT-RESIG-VA4TION-FILAL 1-ROOF.

F. H. MERRILL.

Merrill filed desert-land declatory staterent in 1881, was appointed register of a land
office in 1882, resigned in 1883. and, after his resignation was accepted, but whilst
still performing the duties of the office, applied Ibr permission to relinquish part
of said land and enter it as homestead. Application-denied.

Secretary Teller to Commissioner J11cFarlatnd., April 24, 1884.

SIR: I have considered the ease presented by the appeal of Mr. F.
H. Merrill from your decision of November 20, 1883.

It appears that Mr. Merrill July 5, 1881, filed his desert-land declara-
tory statement for 640 acres in Sees. 4 and 5, T. 29 N., R. 13 E., Susan-
ville, Cal., under the act of Match 3,1875 (18 Stat. 495), providing for
the sale of desert lands in Lassen County, California.

In 1882 Mr. Merrill was appointed register of the local office at Susa -
ville. October 30, 1883, he made application to your office for permis-
sion to file a relinquishment for 160 acres of said land, and make home-
stead entry therefor. le assigned as reasons for such application that
his resignation as register had been accepted; that he had expended a
large sum in the purchase of certain improvements situated on said
tract; that he feared he would be unable to secure title under the desert-
land act because of his inability to procure the water necessary or the
reclamation of the land; that if the application was granted he would
be enabled to save his improvements, which he otherwise was in dan-
ger of losing. He also asked whether, if allowed to make the desired
homestead entry, he would be credited thereon with the period of his
occupancy of the land under the existing filing, such credit being de-
sired with a view to making final proof as provided in section 2305 of
the Revised Statutes.
- You held that until his successor was appointed he could not be
allowed to make the desired transmutation, and that if he did make the
homestead entry at that time, his right would not relate back to cover
the period of his occupancy under the desert land claim, because it did
not appear that he ever established his residence on the land.

Section 452 of the Revised Statutes provides that-
The officers, clerks, and eployvs i the General Land Office are pro-

hibited from directly or indirectly purchasing or becoming interested
in the purchase of any of the public land.

In the act of April 25, 1812 (2 Stat., 716), under which the General
Land Office was established, the prohibition now included in the section
as above quoted was substantially formulated in section 10 thereof; and
the act of July 4, 1836 (5 Stat., 107), for the reorganization of the Land
Office, contained in section 14 the substance of the same provision.

In the case of the State of Nebraska v. Dorrington (Copp's L. L., 1882,
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p. 647) this Department held that the rule of your office prohibiting
registers and receivers and their clerks from making entries of the pub-
lic lands, although not perhaps based on positive statutory provisions,
was a wise and just rule, based upon principles of sound public policy,
and one that your office was authorized to prescribe. In the same de-
cisiou instructions were given for your office to promulgate, by official
circular, this construction of the law, such instructions being to the
effect that the persons named above would not under any circumstances
be permitted to make arny entry of public lands at the office over which
they have control, or in which they are employed.

The above decision was made August 3,1876, and August 23au official
circular was issued by your office in accordance with said decision and
instructions.

Under the law and its interpretation as set forth in the foregoing,
should the application of Mr. Merrill be allowed ?

By the filing of his declaratory statement he acquired the right to
purchase at $1.25 per acre 640 acres of the public land-such right being,
however, conditioned upon his reclamation of the land. This inceptive
right existed in him at the time he assumed his official duties. There
is nothing in the desert-land act by which his official position would
render him incompetent to make his final proof and payment. No resi-
dence is required under that act, and residence on land held under suCli
claim would in no manner strengthen a claim for title under said law.
But under the homestead law residence is an essential element, and lie
now seeks to convert his former right into one that substitutes residence
for cash payment, and to avoid the requirement as to residence by avail-
ing himself of the right conferred upon soldiers in section 2305 of the
Revised Statutes to have their period of service deducted from the term
of residence required under the homestead law, if to such period of serv-
ice he is permitted to add the time he has occupied the land.

It his application was granted, what would be his position ?
I concur in your conclusion that in the consideration of this a'pplica-

tion the acceptance of the resignation of the register cannot affect his
position under the law, so long as he continues to discharge the duties
of his office.

Section 2287 of the Revised Statutes provides that
Any bona fide settler under the homestead or pre-emption laws of the

United States, who has filed the proper application to enter not to ex-
ceed one quarter section of the public lands in any district land office,
and who has been subsequently appointed a register or receiver, may
perfect the title to the land under the pre-emption laws by furnishing
the proofs and making the payments required by law to the satisfaction
of the Commissioner of the General Land Office.

Under this section he could not malke final proof even as a pre-
emp:tor, while exercising the duties of his office, beause his right to so
do lies upon a bona fide settlement under the homestead or pre-emption
law, and the rop~er initiation of a laim under said laIwR es riort the
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official appointment. If it be held that under section 452 he is not pro-
hibited, while holding the office, from perfecting a right acquired before
his appointment, such conclusions would not warrant the allowance of
the proposed transmutation by which his rights would be placed on a
different basis and enlarged. For many reasons it has seemed neces-
sary to exclude all entries of this nature, and from the history of the
law and the rule based thereon, the policy of Congress and the Depart-
ment would seem to be well settled.

Your decision rejecting Mr. Merrill's application is therefore affirmed.
In the present status of the case, the right of the applicant to receive
the benefit of the period of his occupancy under his present claim, in
the event that he at some future period effects the homestead entry,
cannot be properly considered.

ENTR YAN APPOINTED BECEJVER-ENTRY ILLEGAL.

CARLAND . MCELRATH.

As the evidence shows that McElrath failedtoestablishresidenceon thelaud prior to
his appointment as receiver, and that he has since failed to comply with the re-
quirements of secs. 2287 and 2305, Rev. Stats., his entry is ordered canceled, not-
withstanding withdrawal of contest.

Secretary Teller to Commtssioner jlefcarland, November 21, 1883.

SIR: I have considered the case of Willis W. Carland v. Thomson
P. McElrath, involving the NE. 1 of Sec. 26, T. 8 N., R. 47 E., M. M.,
Miles City (formerly Helena) district, Montana, on appeal by Carland
from your decision of December 8, 1882, dismissing his contest.

It appears that McElrath filed soldier's declaratory statement No. 56
(in the Helena office) August 9, 1880, for the tract. Subsequently a
new land district was established in said Territory, embracing the tract
in question, with the local office at Miles City. McElrath having been
appointed the receiver thereof entered upon his official duties October
9, 1880. And in order to comply with the law (section 2309, Rev. Stat.)
requiring him to make his actual entry and commence his settlement
upon and improvement of the land within the time (six months) pre-
scribed by section 2304 of the Revised Statutes, he accordingly made
homestead entry No. 25 of the tract January 6, 1881.

Under date of December 22 ensuing Carland initiated contest against
the same, filing an affidavit alleging, in addition to the stereotyped
allegation of abandonment-

That said entry was not made in good faith, but for speculative pur-
poses; that claimant McElrath has abandoned his rights to said land
by voluntary relinquishment; and that he has attempted to transfer
and sell the same for a valuable consideration.

The parties having been duly cited to appear at the hearing to be held
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at the local office January 23, 1882, accordingly appeared, and upon the
testimony thus adcuced the register and receiver rendered dissenting
opinions; the register deciding against, and the receiver in favor of
McElrath.

By your decision you held, to wit:

I am of the opinion that defendant might perfect his entry as he did
under the circumstances, and it would not be a violation of the statute
or render his entry invalid, as it is not an act prohibited by the statute.
(See Rev. Stat., p. 76., sec. 452.)

During the time from October 9, 1880, while McElrath was receiver
of the land office at Miles City, to the 20th (lay of August, 1881, he was
obliged to reside at Miles City, and the law by which he was bound as
such receiver does not contemplate his residence anywhere hut at the
place where his duties as such receiver are to be performed; mean-
while the law is .in abeyance as to his residence on his entry, and if he
went on to his land in due time after he was relieved of the duties of his
said office the law will have been complied with.

But I have not so learned the law, nor do I concur in such view of
the case.

It should be observed that section 452 of the Revised Statutes, cited
by you as applicable to the premises, has no relevancy whatsoever, inas-
much as it should be construed as inpari nateria with, or at least as a
concomitant prohibitive statu-ory provision with sections 243 and 244
of the Revised Statutes, which have their basis in and are in further-
ence of the old law as embodied in the eighth section of the act of 2d
September, 1789 (1 Stat., 65). Hence the question whether or not de-
fendant's manner of perfecting his entry was in violation or rather con-
travention of said section 452 is immaterial and impertinent to the
issue. But I cannot concur with you in the reasons stated by your de-
cision as a basis for such action, because they are in contravention of
another implied statutory prohibition which unquestionably governs
this case and fixes McElrath's status in the premises, to wit, section
2287 of the Revised Statutes. It provides that-

Any bona fide settler under the homestead or pre-emption laws of the
United States, who has filed the proper application to enter not to exceed
one quarter section of the public lands in any district land office, and
who has been subsequently appointed a register or receiver, may er-

fect the title to the land under the pre-emptioa laws by furnishing the proofs
and making the payments required by law, to the satisfaction of the Com-
missioner of the General Land Office.

Thus it appears in the light of the law cited that it was not compe-
tent for McElrath to make said homestead entry inasmuch as such pro-
cedure was not permissible in any case, the statute prescribing a dif-
ferent method ot acquiring title where the applicant is eligible. But
McElrath cannot be so regarded, for even in the light of his own testi-
mony it nowhere appears that he had done a single act in the premises
prior to his official appointaient evidencing or tending to evince a bona
fide intent to comply with legal requirements in point of settlement



1to DECISIONS RELATING TO THE PUBLIC LANDS.

upon and improvement of the land; while there is abundant and con-
vincing evidence showing contrariwise.

In the case of Benson v. Western Pacific Railroad Company (1 Copp,
37), it was held by this Department that where a bona fide settler had
established a residence upon his claim, and was subsequently appointed
to an office the duties whereof necessitated his absence from his claim,
such absence would not work a forfeiture of his rights, but in the case
of Harris v. Radeliffe (10 Copp, 209) I held that-

I would regard it as highly impolitic, as well as illegal, to extend the
rule beyond cases where an actual residence has been established before
the intervention of an adverse right. A rule which sanctions the con-
structive performance or a duty, upon which rights are dependent by
force of positive law, may be properly employed to save rights acquired
by a partial performance or such duty, but not to confer rights upon one
who has made no effort to perform it.

In the light of the evidence there can be no doubt that McElrath
had failed o establish a residence upon the land prior to his appoint-
ment as receiver, nor is there a doubt that he has since failed to comply
with legal requirements as prescribed by sections 2287 and 2305 of the
Revised Statutes as intimated aforesaid. Indeed, a preponderance of
testimony shows that up to September 25, 1881, he had not established
his resi(lence upon the land, and that his entire family have resided in
Miles City, about two miles and a half distant. And although it ap-
pears that since the appeal was taken from your decision Carland has
withdrawn the same, and also his contest, so that no adverse rights
appear to have intervened, the register having certified, under date of
August 13 last, that "there are no adverse claims of recor(d;" and
although it appears that McElrath filed notice of his intention to make
final proof August 2 last (which notice the register duly published pur-
suant to the provisions of the act of March 3, 1879, 20 Stat., 472), and
that he accordingly submitted suich proof August 13, I am nevertheless
of the opinion that there appear to be no equities to justify any other
action in the premises than the cancellation of his entry; for not only
was the same made while he was receiver, but it was allowed in contra-
vention f an implied statutory provision prohibiting such entry.
Moreover, it appears that the basis of the same, to wit, his declaratory
statement, was neither filed by himself nor by his duly authorized at-
torney in fact, as required by your office regulations. Granting the
correctness of your statement that the record shows that AlcElrath
applied to file a soldiers declaratoy statement at the Helena office in
May, 1880, it should also he observed that the records of this Depart-
ment disclose that he was appointed to the office of receiver May 28,
1880, and as hereinbefore stated he filed his soldier's declaratory state-
ment August 9, 180, and made his homestead entry January 6, 1881,
after he hd been appointed, and while he was acting as receiver. If
such procedure were held to be permissible it would be in contraven-
tion of the spirit and reason, and also of the very letter of the statute,
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for that unquestionably presupposes that the applieat on to enter had
been filed prior to such appointment of one " who has been subse-
quently appointed a * receiver." Upon stch state of facts I can-
not refer his entry to the Board of Equitable Adjudication.

Your decision is accordingly reversed.

24. LOSS OF CROPS.

ACT OF JUNE 4, 1880-PROOF.

ARNOLD V. COFFEY.

It is competent for a party contesting a homestead entry to show that the entryman,
who claimed the benefit of the act of June 4,1880, on account of the loss of his
crop, did not in fact meet with sch loss.

Secretary Teller to Commissioner McFarland, December 27, 1883.

SIR: I have considered the case of Charles C. Arnold v. Thomas J.
Coffey, involving the SE. of Sec. 1, R. 3, T. 25 W., Bloomington, Nebr.,
on appeal by Arnold from your decision of August 10, 1882, dismissing
his contest.

It appears that Coffey made homestead entry No. 8,412 for said tract
on March 31, 1880, and in May following partially put up a cabin ad
broke some ground. On July 2, 1880, he gave notice to the local offi-
cers that he had planted acres of corn in the spring, which had failed
because of continued drought, and that he desired to take advantage of
the benefits of the act of June 4,1880 (21 Stat., 543). Said act allowed
himl if the statement of fact in his notice were true, to remain absent
until October 1, 1881; hence he could not be said to have abandoned
the land for six months prior to March 1, 1882. The affidavit of contest
alleging abandonment was filed on February 27, 1832, or before the
expiration of said six months. You held that a contest will not lie
under these circumstances, which is in accordance with my decision in
Griffin v. March (10 Land Owner, 67).

But the contestant urges that he has shown that the said act does not
apply to this case, beca se Coffey never in fact planted a crop. This is
true only in a negative sense, and I am not satisfied with the proof.
But as Coffey is shown to have remained away from the land after Octo-
ber 1 1881, and to (late of the hearing, namely, May 1, 1882, and to
have made no defense of his lailm, I am of opinion that Arnold should
be allowed to show that in tact Coffey never met with a loss or filure
of crops from unavoidable causes" in the year 1880, and so obtain his
preference right of entry. You will please order a rehearing for that
purpose.

Your decision is modified accordingly
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25. MARRIED WOMAN.

BEYISED STATUTES, SECTION 2289.

RACHEL M. McKEE.

A married woman is not authorized by section 2289 of the Revised Statutes to make
homestead entry.

Secretary Teller to Commiv9sioner McFarland, June 20, 1883.

SIR: I have considered the application of Rachel M. McKee, dated
September 112 1882, to make homestcad entry for the NE. i of the NE.
41 of Sec. 32, T. 1 S., R. 66 W., Denver, Col., land district, on appeal
from your decision of the 7th of December last rejecting the applica-
tion on the ground that she is a married woman.

Her attorney, Daniel Witter, esq., has filed an argument with me, to
show that section 2289 of the Revised Statutes has not at any time
heretofore been properly construed by this Department.

I have carefully considered the questions raised in the case, in con-
nection with the arguments of counsel and our decision; and I am
compelled to reach the conclusion that the view expressed by you con-
tains the proper construction of section 2289. This view is in accord-
ance with the practice of the.Department since the enactment of the
homestead law, and I see no reason whatever for setting it aside.

Your decision is affirmed.

CANCELLATION-HUSBAND PERMITTED TO MAKE ENTRY.

MARTHA 0. MlURRAY.

A homestead entry made by a married woman for the alleged purpose of protecting
the family property and securing a home is canceled, but the husband, if quali-
fied, is permitted to make entry and date settlement from the time he went upon
the land with his family.

Commissioner McFarland to register and receiver, Montgomery, Ala., No-
vember 12, 1883.

GENTLE-HEN: I am in receipt of yours of August 17, 1883, trans-
mitting final proof by Daniel Murray, widower of Martha 0. Murray,
deceased, in support of the latter's homestead entry No. 7,018, April 8,
1876, N.4 NW. 1, Sec. 12, 9 N., 13 E.

It seems that at date of entry Martha 0. Murray was the wife of the
aforesaid Daniel Murray, a fact which the latter does not attempt to
disguise; but swears that both he and his wife thought an entry in the
name of either was legitimate, &c. That their sole object was to pro-
vide a house for the nmother and helpless children free and independent
of the personal liabilities of the father.
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The evidence shows that he, with his wife and five children, inade
settlement on the land April 1, 1875, more than one year anterior to
entry, and has continued to reside upon and cultivate the land ever since,
and has valuable improvements thereon.

Although the intent of the homestead law would in the case at bar
have been realized by the applicant, yet the manner of procedure varies
from that prescribed by law, which variance is fatal to the existing
entry, rendering it illegal; therefore, I have this day canceled the afore-
said entry.

You will note the cancellation on your records, and advise the appli-
cant that if he is qualified he will be allowed to enter said tract; and
if there should be public land contiguous thereto, he may include suffi-
cient thereof in his entry to aggregate 160 acres.

In view of the claimant's prior settlement, and the fact that the entry
was made for the purpose of protecting their home and improvements,
their interests being identical, Murray will be entitled under act May
14, 1880, to have his right relate back to date of settlement made before
the inception of his wife's entry.

You will so inform him; also, that the fee and commissions paid on
the canceled entry may be refunded upon the proper application there-
for.

26. MINOR ENTRYMAN.

CANCE LLATION-RELIEF.

W. T. BOSTWICK.

The ninor's entry, which was made before his majority, is canceled. but he is allowed
to make another entry of the land with credit for settlement from the date he
became 21 years of agc.

Commissioner iiFcfcrrland to register and receiver, Gainesville, Fla., Janu-
ary 19, 1883.

GENTLEMEN: Referring to your letter of the 1th of March last,
inclosing petition, proof, and other papers in the case of W. T. Bost-
wick, homestead entry No. 1,729, Gainesville series, I have to state that
it appears by the evidence submitted and your report that the home-
stead party was not of the age of twenty-one years at the date of mak-
ing his homestead entry, to-wit, July 7, 1875; that he was under the
impression that he was entitled to make the entry as the head of a
family, he alleging that at that time, and up to the present time, he has
supported his mother and two younger children, and did not find out
that his entry was illegal until he applied to make final proof in Decem-
ber, 1881. Mr. Bostwick further shows that he has strictly complied
with the requirements of the homestead law as to residence upon and
cultivation of his entry from the date thereof, never having beenabsent

4531 L 0-8
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therefrom ten days at any one time, and that he became of age twenty-
one years) on the 19th day of February, 1877.

Mr. Bostwick now desires relief, so as to be enabled to secure title
to the land upon which his improvements and house are situated; but
as his entry is illegal from its inception it will necessarily have to be
canceled; therefore, said entry No. 1,729 is hereby canceled, and in view
of the good faith shown by Bostwick in the case, you will allow him to
re-enter the land, with credit of money paid on thecanceled entry, after
which, as he is entitled to credit for residence upon the land, under act
of May 14, 1880, you will inform him that he may make final proof upon
the new entry from the date he became twenty-one years of age to the
present time, which will cover the period of five years required by law.

I return herewith the application and affidavit of Mr. Bostwick for a
new entry, and you will inform him of the action taken in his case, no-
ting the cancellation on your records.

SOLDIER'S ORPHAN-ENTRY BY & UARDI.AN-BENEFICIARY.

Commissioner McFarland to E. J. Records, 430 lValnut street, Philadel-
_phi , October 4, 1883.

SIR: In reply to your letter of the 27th ultimo, I have to advise you
that the patent in a homestead entry made by a guardian for the ben-
efit of the minor orphan child of a deceased soldier must issue to the
beneficiary, whether he or she is of age at date thereof or not.

27. PATENTED LANDS.

ACT JUNE Ie, 1880-RE-ENYTRY.

TioRP WILLIAMS ET AL.

Lands entered and patented under the general homestead law are not the subject of
purchase by the ame parties under the act of Jene 15, 1880.

Acting Secretary Joslyn to Commissioner McFarlan d, M1arch 19, 1884.

Sin: I have considered the appeal of Thorp Williams, Paul Brothers,
and Alfred Billingslea from your decision of May 18, 1883 (10 L. O., 92),
declining to allow them to purchase certain lands in the Montgomery,
Alabama, land district.

It appears that said lands were entered by said parties under the
homestead laws in 1870, and that patents therefor issued to them on
April 9, 1878. In April and May, 1883, they severally applied to make
cash entry, with tender of fees, &c., for the same tracts, under section
2 of the act of June 15, 1880 (21 Statutes, 237), which was refused bv
the local officers, and, on appeal, by your office. Their counsel states
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that their reason for applying for the benefits of said act is that they
are. informed that bills in chancery have been filed in the United States
court at Huntsville to vacate said patents, ad that, to save the ex-
pense and trouble of answers and defense, they ask relief tnder said
act. Their argument is that it has been repeatedly ruled by the Land
Department (cases cited) that the said act was intended to relieve
against all disqualifications, irregularity, or raud in attempting to pro-
cture title under the homestead law, upon the single condition that the
entry was made prior to its passage; that it declares that persons so
entering, who cannot acquire a good title under the homestead law, " ay
entitle themselves to said lands by paying the Government price there-
for;" that it does not describe such persons as those who have not
obtained patent, but expressly as those who have "entered" lands, and
that therefore the act is to have the liberal construction which all reme-
dial acts require.

I have considered the aforesaid argument attentively, but am unable
to concur in the conclusions sought to be drawn from it. To my min(
it is clear that the act of June 15, 1880, in so far as the question of a-
quiring title is concerned, had in contemplation one state of facts alone,
namely, that patent had not yet issued for the lands so entered. It
refers in terms only to land e wtered," 'which in all other laws relating
to the public domain means land to which persons are seeking to ac-
quire title, and not that to which they have already acquired title.
Land which has been entered and patented is no longer entered land;
the entry, by which the inceptive right to the soil is acquired, has merged
in the patent; the land is no longer the land of the United States, over
whose disposition the Land Department has jurisdiction; the patent
itself, in so far as the Land Department is concerned, is to be deemed
to have passed the legal title of the United States, if it is regular, and
can be inquired into only by the courts. All acts of Congress referring
to public lands are to be executed by this Department in conformity
with these principles and judicial rulings, and therefore this act, which
authorizes the patenting of certain lands to those who have entered
them prior to its passage, must be construed as applying only to those
lands for which patent has not yet issued.

In this case the appellants in effect declare that they are not satis-
fied with the title to the land which they have acquired under the home-
stead law, and request that the Land Department give them title under
another law. To do so that Department must have jurisdiction over
the title after patent, which, under settled rulings, it has not. In
Moore v. Robbins (96 U. S., 530) the court say that when it has been
decided by the officers of that Department that a "party has, by pur-
chase, pre-emption, or by any other recognized mode, established a
right to receive from the Government a title to any part of the public
domain," "and the patent, issued under the seal of the United States
and signed by the President, is delivered to and accepted by the party,
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the title of the Government passes with this delivery. With the title
passes away all authority or control of the executive department over
the land, nd over the title which it has conveyed." So long, therefore,
as the land herein involved is in its existing condition, i. e., patented
land, this Department has no authority or control over it, and ence
cannot sell it or patent it to any one. It was decided in 1878 by the
proper officers that the appellants here were entitled under the home-
stead law to the tracts entered by and afterwards patented to them;
that decision stands until annulled by judicial proceedings, and it is an
absurdity to suppose that, prior to such annulment, the Department
can decide that the parties are entitled under the act of June 15, 10.

Your decision is affirmed.

SCRIP LOCATION-JURISD1CTfLY.

WILLIs F. STREET.

When patent has issued for a tract of land, the Land Department has no further
jurisdiction over it, and cannot allow another to enter it.

Secretary Teller to Commissioner McFarland, Decemiber 28, 1883.

SIRS I have considered the appeal of Willis F. Street, from your de-
cision of May 19, 1883, dismissing his appeal from the decision of the
local officers, which rejected his application to enter certain tracts in
the Saint Cloud, Minnesota, land district, because they were covered
by Chippewa Half-breed scrip, No. 173 C., in the name of Sophia A.
Lambert, located November 12, 1864.

The appeal claims that this scrip issued without authority of law,
and that its location is consequently void.

Your decision, that as patent has issued upon this scrip location its
regularity cannot now be questioned by your office, and that you have
no further jurisdiction in the matter so long as the patent is outstand-
ing, conforms to those of this Department and of the Supreme Court in
like cases, and is affirmed.



DECISIONS RELATING TO THE PUBLIC LANDS. 117

/
28. PREFERENCE RIGHTS.

CONTEST-RELINQ UISFIEYT-RE-ENVTRY-CA NCELLAdTION.

NELSON V. MCLEOD.

A homesteader, whose entry was about to be contested, relinquished and made a tim.
ber-culture entry of the land; the contestant, having settled upon the land prior
to relinquishment, is entitled to make a homestead entry, and the timber-culture
entry is held for cancellation, with credit for fees or repayment if desired.

Acting ommnissioner Harrison to register and receiver, Benson, Minn.,
June 5, 1883.

GENTLEMEN: I am in receipt of our letter of May 23, 1883, trans-
mitting papers relating to the appeal of Augustinus F. Nelson from your
decision rejecting his application to enter the NE. i 32, 110, 46, under
homestead law.

The facts in the case, as shown by the papers, are that John McLeod
made homestead entry No. 11,295 June 10, 1882, for the land described;
that on March 15, 1883, Augustinus F. Nelson executed an affidavit
of contest against said entry, which was transmitted to your office in
due time, and the application to contest was rejected for the reason
that the affidavit was not corroborated by two witnesses, as required.
On April 3, 1883, McLeod appeared at your office and relinquished his
homestead entry, and made timber-culture entry No 2,106 for said tract.
On or about April 10, 1883, Nelson filed in your office his perfected affi-
davit of contest, which was returned to him with the information that
the homestead entry had been relinquished and the timber culture entry
made. On May 2, 1883, Nelson appeared at your office and applied to.
enter the land as a homestead, and you rejected his application for the
reason that the tract was covered by the timber-culture entry of Mc-
Leod. From this decision Nelson appeals. Accompanying the papers
relating to Nelson's rejected application to enter the land is an affidavit
by him, corroborated by one witness, alleging that he was residing upon
said land above described, with his family; that he had made and now
possesses valuable improvements thereon," and that be had resided
upon and improved said tract long prior to April 3, 1883, the date of
the timber-culture entry No. 2,106, and it is presumed that this affivadit
accompanied the homestead application when iled in your office. The
allegations of Nelson's affidavit of contest and the affidavit last referred
to that he had made actual settlement and improvement upon the land
prior to April 3, 1883, and that McLeod had never resided upon or im-
proved the same, are corroborated by other testimony. McLeod's ac-
tion in relinquishing his homestead entry and entering the land under
timber-culture law after an attempt to initiate a contest against said
entry, indicates a doubt on his part of his ability to show compliance
with legal requirements or to defend his entry aga;nst the attack about
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to be made, and in a measure may be accepted as corroborating the alle-
gations of illegality and abandonment.

An affidavit is on file in this office, received with a letter from Nelson,
dated May15, 1888, signed by Nelson and corroborated by five witnesses,
in which it is alleged that McLeod " never built a house on said land,
never dug a well thereon, never broke a furrow on said land, and never
lived on the land for a single lay, nor did he make any improvements
-whatever on said land," and that Nelson "settled on said land about the
1st day of January, 1883, and has plowed said tract [10 acres], and put
the same into crops."

From the evidence before this office I am of opinion that the tract
described was uncultivated and unimproved land at the date of Nelson's
settlement thereon, and that his right as a settler under third section
act of May 14, 1880, accrued instanter upon the cancellation of the home-
stead entry of McLeod-No. 11,295-at 9 o'clock a. m. April 3, 1883, as
shown by your indorsement upon his relinquishment transmitted to this
office with your letter of April 9, 1883, and thwat he was entitled to make
homestead entry for the land within the time prescribed by said act.
The timber-culture entry No. 2,106 is therefore held to be subject to
Nelson's preference right to enter the land.

Had the act of May 14, 1880, never been adopted, Nelson's rights would
still be superior to any which McLeod could acquire by virtue of his tim-
ber-culture entry made subsequent to Nelson's actual settlement upon
and improvement of the land.* In the case of Shadduck v. Horner
(Copp's L. O., vol. 6, p. 113), the honorable Secretary of the Interior
held that "under a proper and correct construction of the 'act to en-
courage the growth of timber on western prairies,' it must be held that

'the entry contemplated in the statute should be made upon vacant un-
improved land; not upon cultivated land covered by the valuable im-
provements of another, and in the possession of another."

McLeod will therefore be allowed sixty days in which to show cause
why his timber-culture entry No. 2,106 should not be canceled and the
homestead entry of Nelson allowed, and should he fail to take action in
the matter within that time, the action above indicated will be had.
Upon the cancellation of the timber-culture cntry 2,106 the party will be
entitled to make a new entry of the same class, with credit for the fee and
commissions already paid, or he may apply for the repayment of the
sum so paid, and thereafter make a new entry the same as if the canceled
entry had not been made. MLeod may appeal from this ruling to the
honorable Secretary of the Interior within the time above mentioned.

Inform all parties in interest respecting the contents of this letter.
G. W. Baillet, esq., of Gary, Dak., is attorney for Nelson. At the expi-
ration of the sixty days mentioned report action in the premises.
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CONTEST-FRAUD ULINT INCEPTION-R. S. 2297.

BIsnop V. PORTER.

Where a party believes that as a settler he had a better right to the tract than the
entryman, he should initiate contest by filing his application to enter within the
period prescribed by law, and not by allegations of fraudulent entry.

Secretary Teller to Conmmissioner Ml1cFarland, November 14, 1883.

SIR: I have considered the case of Thurlow Bishop v. John H. Porter,
involving the L. g of the NE. i of Sec. 32, and the W. of the NW. '
of Sec. 33, T. 22 S., R. 30 B., Gainesville, Fla., on appeal by Porter
from your decision of October 23, 1882, holding his entry No. 8,751 for
cancellation.

The record shows that Bishop has not made an application to enter,
and that he contests Porter's entry on the ground of a fraudulent incep-
tion. Your decision holls that " the intention of each of the parties to
appropriate the land by bona fide entry under the homestead law is evi-
dent from their acts," and in this I eoncur. Consequently there was not
fraud, though there was irregularity, in Porter's entry. Said decision
proceeds to argue that the irregularity may not be cured (as it might
be if the question were between the Government and Porter alone), for
the reason that Bishop had acquired all interest in the tract by settle-
ment and improvement; and it concludes by giving him the preference
right of entry under the act of May 14, 1880.

The evidence in this case, except so far as above recited, need not be
discussed. It is sufficient to point out that Bishop has not shown that
Porter has forfeited his entry, and consequently he can obtain no pref-
erence right under the act of May 14, 1880, which contemplates a con-
test under section 2297 Revised Statutes. The contest is therefore dis-
missed.

If Bishop believed that as a settler he had a better right to the tract
than Porter, the proper method of initiating contest was by his filing
an application to enter within the period prescribed by law. Without
such an application the Land Department cannot consider the respect.
ive rights of parties based on priority of settlement or claim.

Your decision is therefore reversed.
Motion for reconsideration dismissed July 15, 1834.
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29. PRESUMPTION OF DEATH.

CONTEST-TiME O ABSENCE-PROOF.

DODD V. GAMBLE,

In the absence of positive proof, there is no presumption of the death of a party
until after the expiration of seven years.

Secretary Teller to Commissioner iIcEarland. December 28, 1883.

SIR: I have considered the case of W. C. Dodd v. Reason Gamble,
involving homestead entry No. 11,492, made by Gamble July 7, 1874,
under the provisions of the act of June 8, 1872, covering the SE. i of
Sec. 29, T. 7, R. 3, Concordia, Kans., on appeal by Dodd from your de-
cision of February 14, 1881, (dismissing the contest.

The records of the War Department show that Gamble served two
years nine months and twenty-one days as a volunteer in the United
States service, during the late war.

On July 7, 1877, Samuel P. Gamble, the father of the entryman,
offered final proof, claiming that the latter died on or about March. 17
1876, leaving neither widow nor children, and that, as heir of the de-
ceased entryman, he is entitled to the benefits granted by the soldier's
homestead act of June 8, 1872.

On December 4, 1877, your office declined to issue final certificate, for
the reason that the act of June 8,1872, applied to no other persons than
the widow and minor children of the deceased soldier.

A contest hearing was ordered on the ground of abandonment, and
held June 6, 1878, at which it was shown that Reason Gamble built a
dug-out, broke and cultivated 10 or 15 acres of land to corn during 1874,
and resided thereon until February or March, 1876; becoming discour.
aged by the continual devastation of the crops by grasshoppers, he, with
his brother, left Kansas, ostensibly for Dakota. During June, 1876,
information was received in an indirect manner that Reason had been
killed near Deadwood, Dak.

A decision was rendered by your office July 16, 1879, adjudging the
entry forfeited, by reason of abandonment of the land by the entryman
for more than six months.

On a review of the proceedings it was decided by y-our office that a
rehearing should be granted, for the reason that the entryman was en-
titled by law to an absence from the land during the period of alleged
abandonment. At the rehearing, held February 14, 1880, the proof
offered was directed towards determining the question of the alleged
decease of the entryman. No direct evidence of death was presented.
One witness stated that during the summer of 1876, in Deadwood, Dak,
lie met one of the parties that accompanied the entryman, wbo informed
him that Reason Gamble had been shot and killed by soldiers while
atteml)ting to escape from their custody. Anotherwitness testifies that
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he saw a letter, written by Reason's brother, in which it was stated that
Reason had died from the effects of a gunshot Wound; while a tird
witness states that he was in Deadwood, Dak., during March, SS,
when two men were brought in on a charge of horse-stealing; that a
chance acquaintance of witness told him they were the Gamble boys,
whom the informant knew in Kansas. Excepting the testimony of this
last witness, nothing appears to show that Reason has been seen or
heard of alive since the alleged date of decease.

It is the general belief of the people living in the vicinity of the claim
that the entryman is dead; but when all the circumstances surrounding
the affair are considered, it appears that sufficient doubt is raised to
preclude a reasonable presumption of death; which doctrine cannot be
applied, in the absence of positive proof, until seven years after the dis-
appearance of Reason.

It appears that the father of the entryman, Samuel P. Gamble, on
learning of the alleged decease of Reason, immediately entered into
possession of the land, and has continually resided thereon since, culti-
vating and improving it from year to year, as the representative of the
entryman.

The allegation by Dodd of abandonment, having no foundation in
fact, drops out of the question, and as a consequence he cannot be con-
sidered a party.

Your decision dismissing the contest is affirmed.

30. PREVIOUS CONTEST.

SEITTLEMENT-IMPRO VEMENTS-PREFERE.NCE RIGHTS.

MASSINGILL V. HAWKINS.

An adverse decision based on the standing of a party or interpleader in a previous
contest should, as a rule, not affect a case based upon matters arising subsequently
to such decisions. Rights since accrued should he adjudicated without reference
to the prior decisions.

Commissioner McFarland to register and receiver, Dardanelle, Ark., July
28, 1883.

GENTLEMEN: I have considered the case of Newton Massingill v.
William Hawkins, involving the latter's additional homestead entry No.
10,325, made under the act of March 3, 1879, upon the SE. i SE. l 29,
10 N., 27 W.

The case is before me on appeal by the plaintiff from your decision
adverse to him.

It appears that the land in question was formerly embraced in the
homestead entry No. 14,350, of Sallie Rodgers, which was cancele on
relinquishment by my decision of July 21, 1882. By my said decision
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the case of said Hawkins v. Sallie Rodgers, wherein said Massingill ap-
peared as interpleader, was also dismissed, and you were instructed to
advise the parties in interest that the land would be subject to entry
by the first legal applicant.

On August 1, 182, Hawkins applied to make entry, and you allowed
hin to do so, as above. The day following Massingill applied to file a
pre-emption declaratory statement on the land, but his application was
rejected because of the appropriation of the land by Hawkins's entry.
It seems that at the same time you canceled Hawkins's entry on the
belief that you had erred in permitting the same before the expiration
of the sixty days allowed the parties within which to appeal from my
said decision in the previous case. But afterward, namely, on August
22, you appear to have rectified your error by reinstating said entry.
No appeal having been filed in the former case,-that case was closed by
this office October 18, 1882.

On October 17,1882, the case at bar was initiated by Massingill, and
his cause of action seems to be grounded on the same claim as was his
interplea in the former contest, namely, that he is entitled to the pref-
erence right of filing upon the land because of his prior settlement and
improvements thereon.

But you hold that as this question was decided by my decision of
July 24, 1882, in the former case alluded to, it is res judicata, and there-
fore cannot be further inquired into or discussed. Upon this view your
decision is based.

I do not, however, concur in your conclusions. My decision, adverse
to Massingill, in the former case was based on the ground that he
gained nothing by virtue of the improvements made by him on the land
while it was embraced in an uncanceled entry.

It had reference solely to his standing at the time his claim for con-
sideration was presented. Matters subsequent thereto were dehors the
record, and could not be, as they were not, inquired into or brought in
issue.

If Massingill can therefore establish that he has rights that have since

accrued, there is every reason why he should be allowed to do so.
It is his right, and Hawkins's special plea in bar of res judicata cannot

interpose to estop him from exercising it; for that plea, to my mind, is.
untenable under the state of facts as now presented.

With this view of the matter I have examined the record of contest.
I find therefrom that Massingill was in possession of and had improve-
ments on the land at the (late (July 24,1882) of cancellation of Rodgers's
entry, and that he has ever since continued in possession thereof as
claimed by him. This is conclusively proved-in fact, is admitted by
Hawkins.

In the case of McCluskey v. Thomason (10 Coup, 4), which was anal-
bgous to this, the testimony showed that McCluskey was resident on
the land November 5, 1880, the date of cancellation of Neel's entry, in-
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tending to claim it under the homestead laws. It was held by the Depart-
ment that prior to that cancellation the tract was under appropriation;
but upon that event McCluskey had. the same rights a re-emptor
would have had under the pre-emption laws, and he was authorized to
enter vithin three months from the time it became subject to further
appropriation (see also case of Murphy v. Taft, 9 Copp, 213).

Your decision is therefore reversed, and Massingill will be allowed to'
make pre-emption filing on the land, as applied for.

Should he make such filing, which he is required to do within thirty
days from notice hereof, the entry of Hawkins will stand subject to his
rights thereunder. Or, if desired by Hawkins, his entry will be can-
celled and he allowed to make a new one, with credit for fee and com-
missions already paid.

Duly advise the parties in interest of this decision, allow sixty days
for appeal therefrom, and, at the proper time, report action taken.

Affirmed by Secretary Teller, January 30, 1884.

31. PRIVATE ENTRY.

AFFIDAVIT BEFORE COUNTY CLERK-PRIORITY.

PLAISANCE v. BRADLEY.

Homestead entry was made subsequent to private entry. But homestead entryman's
affidavit before county clerk that he had made settlement upon the land prior to
date of private entry should give him preference. Private eutryman is permitted
to show cause why his private entry should not be canceled.

Secretary Teller to Commissioner McFarland, January 30, 1S84.

SIR: I have considered the appeal of H. P. Plaisance from your de-
cision of 7th of June, 1883, holding for cancellation his homestead entry
No. 6,638, made July 5, 1882, for the W. 4 of NW. 11, 7 S., 9 W., New
Orleans district, Louisiana, for conflict with private cash entry No.
5,695, by N. B. Bradley, made July 1, 1882, covering this with other
tracts.

The affidavit of Plaisance was made June 10, 1882, before the clerk
of Calcasieu Parish (or county), and the entry papers were transmitted
to the district office in compliance with section 2294 of the Revised
Statutes. The affidavit alleges that he was residing on the land, and
had a bona fide settlement and improvement thereon, commenced on the
25th of May previous, and consisting of a house, well, fencing, &c.

The law allowing a party in such case to go before the clerk of his
county to make the oath was undoubtedly intended to provide a means
for prompt protection of his claim from appropriation by parties having
no present interest, who might anticipate him in reaching the district
office while he might be attempting in good faith to make his entry.
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He therefore soald not be defeated by a stranger, whose application
at the district office is made at a date subsequent to his application and
oath filed with the county clerk, as by such a practice his home would
be given to another, notwithstanding his compliance with the law which
was passed especially for his benefit, and he would be no better off than
one to whom its provisions had no application.

As the papers were before you, showing the priority of Plaisance by
the date of his affidavit, it was error to hold his entry for cancellation;
but the entry of Bradley should have been suspended, and he should
have been called upon to show cause, if any he can allege, why his cash
entry should not be canceled for conflict with the prior right of the
settler.

I reverse your decision.

32. PURCHASE.

TWO ENTRIES-GOOD FAITH-ACT JUNE 15, 1880.

McNEFF V. NEWMAN.

A party made one homestead entry under general homestead laws, and thereafter
made second homestead entry of other land under act of June 8, 1872, believing
that he was entitled to both; notwithstanding irregularity of second entry, he
may purchase the land covered thereby under act of June 15, 1880, if same was
subject to entry and there is no adverse claim.

Secretary Teller to Commissioner McFarlandi July 17, 1883.

SiR: I have considered the case of Chas. McNeff v. Chas. Newman;
involving lot 2 the SE. 1 of the NW. ", lot 3 of the SW. 4, and the
N. I of the SE. 1, Sec. 25, T. 11, R. 3 W., Marysville, Cal., on appeal by
Hiram L. Parker from your decision of November 29, 1881, allowing
Newman to purchase the tracts under the act of June 15, 1880.

Newman made homestead entry of the tracts August 13, 1878, and
McNeff commenced contest against him for abandonment thereof in Au-
gust, 1880. Pending consideration of that case, Newman applied in
April, 1881, to purchase the tracts under the act of June 15, 1880, and,
pending that application, Parker applied to enter them under the home-
stead laws, alleging that Newman's entry was void ab nitio, because
of a former entry in 1874, whereby he exhausted his homestead right.
Parker appealed from the local officers' refusal to allow his application,
and you ordered a hearing respecting Newman's good faith as to his
second entry.

It does not appear that IcNeff had any interest in or claim to the
tracts, except as a contestant of Newman's entry, and under the act of
May 14, 1880, he had no preference or other right until he procured can-
cellation of that entry, which lie had not done. Notwithstanding this,
he sold and conveyed to Parlier whatever right he had, and Parker
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thenceforth continued to prosecute in the name of McNeff the proceed-
ings against Newman.

You find from the testimony that Newman acted in good faith, and
without intent to defraud the Government in his second entry, which
lie made under the belief that he had the right to one entry under the
general homestead laws, and another under the aet of June 8, 1872
(section 2304, Rev. Stat.), by reason of his services in the Navy of the
United States during the late rebellion.

It is not necessary to consider herein whether or not Newman's sec-
ond entrr was an appropriation of the tracts, so that while it remained
of record they were not subject to further entry, nor whether Newman
had exhausted his homestead right by his entry in 1874, nor whether
Parker could continue the proceedings against Newman in the name of
MeNeff after the latter had abandoned them, and had the right of ap-
peal from any decision in the matter, because the first and real question
is, whether or not Newman had the right to purchase the tracts under
the act of June 15, 1880, and this seems settled by the construction of
that act as held in the case of fanagl (Copp, June, 1882) and other
cases, that, notwithstanding irregularity in the entry, the etryman
may purchase if the land was subject to entry, and there is no adverse
claimant, both of which conditions are favorable to Newman.

Your decision is affirmed.

CONTES r-A BAND ONMENT-IATIFRPLEADER.

TIOm:IAS V. MCCLURE AND YEATES.

The defendant is held not entitled to purchase utnder the act of June 15, 1880, as
such purchase i intended solely to benefit the interpleader, and would result in
defeating the superior equities of the plaintiff.

Commnissioner McFarland to register and receiver, Dardanellc, Ark., Au-
gust 30, 1883.

GENTLEMEN: I have considered the case of B. T. Thomas v. David
McClure, defendant, and John C. Yeates, interpleader, involving Mc-
Clure's homestead entry No. 13,828, made June 1, 1879, ol the S. I N.
W. See. 1, T. 2 N., R. 23 W., on appeal by the interpleafler from your
decison in favor of the plaintiff.

The contest was instituted May 17, 1882, on the ground of abandon-
ment. On June 1 following, the defendant, McClure, presented an
application to purchase the land above described under the act of June
15, 1880, but no receiver having then qualified in the place of the late
receiver, Thomas Boles, such application was rejected by you.

On June 28, 1882, the day set for hearing of the case, the plaintiff,
Thomas, filed a supplemental or amended affidavit of contest, alleging
further, and among other things, that he had purchased the land from
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the defendant, and was in actual possession of the same, whereupon a
continuance was granted to Angust 4 following. On said latter date
the interpleader, Yeates, appeared and filed an interplea, and asked to
be Blade a party defendant to the contest, on the ground that he was
the legal owner, and also in possession of the land. His motion was
granted; and the respective parties being present with their coun-
sel, and waiving all irregularities of procedure, the case was taken up
and heard.

The testimony shows that the defendant never made any improve-
ments on the land, but abandoned the same in December, 1879, or Jan-
uary, 1880, and moved to Moutgomery County, Arkansas, distant some
25 miles from the tract in controversy, where he has ever since resided.
It further appears that the plaintiff has been residing upon and improv-
ing said land ever since the defendants abandonment thereof, intending
in good faith to make it his home. In February, 1880, he built a house
on the land, and has since made considerable improvements thereon.
There is also evidence showing that just prior to his abandonment of
said land defendant sold his interest in the same to plaintiff for the sum
of $7, and transferred his duplicate receipt to the interpleader, who had
paid on his behalf the sum of $2 as part of the purchase-money, with
the understanding that sueh receipt was to be turned over to the plaintiff
on his reimbursing the interpleader for said sum. On this point, how-
ever, it may be stated that the interpleader denies that the receipt
was held by him for the purpose alleged. On the contrary, his version
of the matter is, that the receipt was purchased by himself from the
defendant, with the view of saving that portion of his improvements
which he states he believes a resurvey will show lies upon the tract in
dispute.
` The interpleader, it seems, owns and occupies under his homestead
entry No. 8,957 (F. C. No. 2,608), made May 4, 1874, the NW. of the
SE. 41 E. of the SW. , and NW. of the SW. 1, 1, 2 N., 23 W., which
adjoins the tract in controversy. He admits, however, that he offered
to sell the receipt to the plaintiff, but, such offer having been declined,
he concluded to get the land himself. But he denies, as submitted in
evidence, though not conclusively proved by the plaintiff, that one of
plaintiff's witnesses offered to pay him the alleged balance due on the
receipt. The. interpleader also acknowledges, as further charged by
the plaintiff, that lie procured the defendant to go to the land office
and make application to purchase the land under the act of June 15,
1880, and that ie furnished the defendant $100 two or three days before
he (said defendant) presented himself at your office for such purpose.
He further admits that he expected to get a deed to the land from the
defendant after the purchase had been consuininated, and also paid him
$8 in addition as an inducement. It appears in evidence that such
deed was actually executed by the defendant about the time the appli-
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cation to purchase was made. No testimony was offered by the defend-
ant, and he appears to have been singularly silent.

The receipt about which there is so much contention accompanies the
defendant's application to purchase.

On inspection it appears never to have been relinquished or trans-
ferred by the defendant. The purchase or possession of it by the
plaintiff or the interpleader would, therefore, have availed nothing to
either. It is only touched upon so largely in may consideration of the
case because of the exceptional character of the point involved, which
renders it necessary to take in collateral issues in order to shoxv as
clearly as possible the respective equities of the contending parties.

From the foregoing, the real question at issue would seem to be, is
the defendant entitled to purchase the land under the act of June 15,
1880, when it is admitted and proved that such purchase is intended
solely for the benefit of the interpleader, and will, if allowed, result in
the defeat of the superior equities of the plaintiff? I do not think the
defendant is, under the circumstances, so entitled.

Rule 14 of office circular, issued October 9, 1880, under the act of
June 15, 1880, provides that " where the duplicate receipt has been lost
or destroyed, and the application to urchase is made by the original
homestead party, the applicant must make oath that he has not trans-
ferred, nor attempted to transfer, his homestead right under said entry,
nor assigned his right to receive the repayment of the fees, commis-
sions, and excess payments paid Ihereon." It is clear that this rule was
intended to prevent the purchase by the homestead claimant after lie
had transferred his interest in his entry, or attempted to trausfer the
same. Such transfer being usually made upon the duplicate receipt.,
the absence of the receipt would raise a strong presumption that a
transfer had been made. Hence to rebut this presumption an oath as
to non-alienation was deemed necessai-y, and accordingly the above-
mentioned rule was promulgated.

'The substance of the rule is that a homestead party cannot be per-
mitted to purchase the land after he has sold his rights to another. A
transfer of the duplicate receipt is not, however, the only evidence of
such sale. The sale may be otherwise established, and when established
is sufficient to bar a purchase by the homestead party of land to which
lie no longer has any equitable claim, even if he does still hold posses-
sion of the duplicate receipt.

In the present case, the duplicate receipt does not show a transfer by
the defendant. But the fact that he had disposed of his entire interest
in the land both by deed and otherwise is proven. To allow the pur-
chase by a homestead party under such circumstances would be a vio-
lation of the spirit and purpose of the rule referred to, and would place
this office in the position of aiding the consummation of a scheme to
deprive the occupant of his improvements placed upon the land under
color of right, obtained through actual transfer of possession from the
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homestead party. It is reasonably clear in this case that the applica-
tion to purchase is not bona fide on the part of the defendant, but is in
reality made in the interest of the interpleader, who has no standing in
the case.

The application to purchase is therefore rejected, and the aforesaid
entry No. 13,828 is held for cancellation. You will so advise all the
parties in interest, allow the usual time for appeal, and, at the expira-
tion thereof, make prompt report regarding action taken.

CASff ENTRY-EXECUTIOY OF AFFIDA FIT.

RICHARD MARTIN.

The affidavit required by the second section, act of June 15, 1880, may be made out-
side the land district before any qualified officer having a sea].

Commissioner lI3cFafland to reqister and receiver, Wa Keeney, Kansas,
November 2, 1883.

GENTLEMEN: I am in receipt of your letter of September 15, 1883,
transmitting the application of Richard Martin who made original
homestead entrv No. 967, for the NW. of Sec. 27 in T. 17 S., R. 20 W.,
March 4, 1878, to purchase said tract of land under the provisions of
the second section of the act of Congress approved June 15, 1880.

The application in question was presented at your office on the 25th
day of July, 1883, and rejected bv you for the reason that the affidavits
presented in support of said application were not sworn to before an
officer authorized by law to administer oaths in this class of cases, said
affidavits having been executed before a notary public who resides and
keeps his office outside of the limits of the Wa Keeney land district.

Mr. Martin appeals from your action, and submits an affidavit, duly
subscribed and sworn to, from which it appears that owing to sickness
in his family, the great distance which he now resides from your office
and the Wa Keeney land district, and his financial circumstances, he is
unable to appear, either at your office or within the land district afore-
said, to make the required affidavit.

The affidavit required by the regulations issued under the act of June
15, 1880, may be made before any qualified officer having a seal, pro-
vided the party seeking to avail himself of the benefits of said act
proves satisfactorily (as in this case) that he cannot make the affidavit
before the local officers or before the judge, or, in his absence, before the
clerk of any court of record for the county in which the land is situated,
as required by the prescribed rule.

As there is no other question regarding Mr. Martin's right to pur-
chase the land in question under the provisions of said act, his applica-
tion, herewith returned, may be granted, anrd you will so advise him.
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33. QUARTER-SECTION.

Q UANTITY-APPROXIMA TION-INT2ENTION OF CONGRESS.

BENJAMIN C. WILKINS.

A "quarter-section" of public land is, under the homestead laws, 160 acres. In
fractional sections, an entry must approximate 160 acres as nearly as practica-
ble.

Secretary Teller to Commissioner McFarland, April 1, 1884.

SIR: I have considered the appeal of Benjamin C. Wilkins from your
decision of October 15, 1883, holding for cancellation his homestead
entry of December 5, 1882, upon the NE. of Sec. 2, T. 112, RI. 67,
Huron, Dak.

It appears that this quarter-section is subdivided into lot 1, contain-
ing 77.34 acres; lot 2, containing 77.14 acres, and the S. , containing
80 acres-the whole aggregating 234.48 acres, and that Wilkins aid
$93.10 for the excess of 74.48 acres above 160 acres. You suspended
his entry August 9, 1883, on account of the excess, allowing him sixty
days within which to elect which contiguous tracts he would retain so
as to approximate is entry to 160 acres; otherwise, to have his entry
canceled. He declined to relinquish any portion of the land, and you
held his entry for cancellation.

The decisions of this Department upon the question whether one may
enter as a homestead a technical quarter-section of public land, although
it embraces a much larger quantity than 161) acres, or whether he is re-
stricted to (approximately) 160 acres, have not been uniform-the case
of Aanrud, decided by my predecessor August 23, 1880 (Copp. October,
.880), holding that be might enter such quarter-section, and my decision

of September 17, 1883, in the case of Sayles. that his entry must be made
to approximate 160 acres.

What Congress intended in respect to the quantity of land allowable
in a homestead entry may be gleaned from its legislation. ebruary 1,
1859, a bill passed the House of Representatives " to secure homesteads
to actual settlers on the public domain." It provided for the entry of
"tone quarter-seetion of vacant and unappropriated public lands or a
quantity equal thereto to be located in a body in conformity with the
legal subdivisions." No action was taken thereon at that session of the
Senate.

March 12, 1860, a bill vith the same title passed the House, author-
izing one qualified under its provisions "to enter, free of cost, oneU hun-
dred and sixty acres of unappropriated public lands." The Senate Pub-
lic Land Committee reported a substitute for the bill granting home-
steads to actual settlers at 25 cents per acre (but not including pre-
emptors then occupying public lands), which passed that body. The
House refusing to concur in the amendment, a protracted conference

4531 L O-9
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between committees of the two houses ensued, which resulted i the
acceptance by the House committee of the Senate substitute, and with
slight amendmeiits it passed both houses. It provided (section 1) for tle
entry of " one quarter-section of vacant and unappropriated public lnds,
or any less quantity, to be located in one body, in conformity with the
legal subdivisions of the public lands, after the same shall have been
surveyed" upon named conditions, one of which was that te applicant
for the benefit of the act "is actually settled on the quarter-section, or
other subdivision not exceeding a quarter-section, proposed to be entered."
Provided, that the act should not be construed Ito embrace or in any
way include any quarter-section orfractionalquarter-section of land upon
which any pre-emption right has been acquired prior to the passage of
this act." Section 2 provided "that no individual shall be permitted to
enter more than one quarter-section orfractional quarter section, and that
in a compact body," and section 3," that no claim of pre-emption shall
be allowed for more than one hundred and sixty acres, or one quartcr-
section, of land," and that any claimant under the pre-emption laws may
take less than 160 acres by legal subdivisions.

June 23, 1860, President Buchanan returned the bill with his veto,
saying, " This bill gives to the persons named in the bill the privilege
of appropriating to himself one hundred and sixty acres of Government
land" upon the conditions named, and that although foreigners were
welcome to our shores it is not " expedient to proclaim to all the nations
of the earth that whoever shall arrive in this country from a foreign
shore and declare his intention to become a citizen shall receive a farm
of one hundred and sixty acres at a cost of 25 or 30 cents per acre, if he
will only reside on it and cultivate it." The veto was sustained, and
the bill did not pass the Senate.

In 1861 another bill with like title passed the House providing that
any person with the required qualifications " be entitled to enter, free of
cost, one hundred and sixty acres of unappropriated public lands." It
passed the Senate with slight amendment, was approved by. President
Lincoln May 20, 1862, and is, substantially, he law now in force, of
which section 2289 (Rev. Stat.) authorizes one to enter " oe quarter -see-
tion or a less quantity of unappropriated public lands," " subject to pre
emption, at $1.25 per acre; or 80 acres or less of such unappropriated
lands at $2.50 per acre, to be located in a body, in conformity to the
legal subdivisions of the public lands, and after the same have been
surveyed. And any person owning and residing on land may, under
the provisions of this section, enter other land lying contiguous to his
land, which shallnot, with the land so already owned and occnpied, ex-
ceed in the aggregate one hundred and sixty acres." Section 2298 pro-
vides that " No person shall be permitted to acquire title to more than
one quarter-section under the provisions of this chapter." Section 2304,
that the person therein named shall upon compliance with the provis-
ions of this chapter be entitled to a patent for " not exiceeding one hun-
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dred and sixty acres or one quarter section." See ion 2306, that any per-
son entitled to enter a homestead under section 2304, who may have
entered a quantity of land less than one hundred and sixty acres; shall be
entitled to enter so much wore land as, when added to the quantity
previously entered, shall not exceed one huadred and sixty acres; see-
tion 2313, that certain Indians therein named shall be permitted to en-
ter "not exceeding one hundred and sixty acres, or one quarter-section,"
and section 2315, that the persons therein named may enter "not ex-
ceedirg one hundred and sixty acres."

It seems clear to me from this review that Congress and the President
used the terms " quarter-section and "160 acres " iterchangeablyand
as meaning the same quantity of land, and that his resulted from the
fact that a quarter-section under the Government system of public sur-
veys embraces or is intended to embrace just 160 acres, although from
inaccuracies in adjusting meridians, ad other exceptional reasons, it
sometimes differs front that amount; and that the purpose was to give
settlers under the law 160 acres, and no more. When, therefore, by
reason of the surveys, an entry for this precise amount is impracticable,
it must, as nearly as possible, approximate it.

The same conclusion is reached from a consideration of the pre-emp-
tion law. The act of April 24, 1820 (3 Stat., 566), provided that the
public land when offered at public sale should be offered in half-quarter
sections, and when offered at private sale might be purchased in entire,
half, quarter, or half-quarter sections; and that when fractional sections
containing one hundred and sixty acres or upwards should as nearly as
practicable be subdivided into half-quarter sections, but that fractional
sections containing less than one hundred and sixty acres should be sold
entire.

The act of May 29, 1830 (4 Stat., 420), authorized any settler in occu-
pation of and who cultivated any portion of the public land in 1829, to
enter " by legal subdivisions any number of acres, not more than one
hundred and sixty, or a quarter-section."

The act of June 1, 1840 (5 Stat., 382), authorized a settler who resided
on one quarter-section but cultivated laud on another, to elect to enter
either, " so as not to exceed one quarter-section in all."

The act of September 4, 1841 (5 Stat., 453), authorized any qualified
person to enter, " by legal subdivisions any number of act-es not exceed-
iug 160, or a quarter-section of land," and these words are carried into
section 2259 of the Revised Statutes, and restrict a pre-emnption entry to
that quantity.

Section 2274 provides " That in no case shall the amount patented
under this section exceed one hundred and sixty acres; section 2279,
"That no person shall have the right of pre-emption to more than one
hundred and sixty acres along the line of railroads within the limits
granted by any act of Congress"; section 2283, that the Osage lands in
the State of Kansas shall be subject to disposal to actual settlers " in
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quantities not exceeding one hundred and si.xty acres, or one quarter-section
to each 1'; and section 2287, that any bona fide settler under the home.
stead or pre-emption laws who has filed the roper application to enter
" not to exceed one quarter-section of the public lands, but who has sub-
sequently been appointed a register or receiver, may perfect the title
under the pre-emption law." And as section 2259 limits a pre-emption
entry to '- one hundred and sixty acres or a quarter-section of land," I
think the term *' one quarter-section," as used in section 2287, must have
the same signification and mean "one hundred and sixty acres or a quar-
ter-seetion2'

It thus appears that, substantially, the same words are used in limi-
tation of land to be entered under both the pre-emption and the home-
stead laws, and I cannot doubt that the terms " quarter-section " and
"160 acres" are used synonymously in each to mean 160 acres; and this
is in harmony with the general policy of the Government under other
laws. It is, lowever, claimed by the appeal in the present case that the
true interpretation of the homestead law will allow a homestead entry
for a technical quarter-section, no matter how much land it embraces,
as held in this Department's decision of the case of Aanrud, and that my
decision in the case of Sayles, which restricted such an entry to (ap-
proximately) 160 acres, was inadvertently made and is erroneous

Aanrud entered two lots aggregating 191.91 acres, and paid for the
31.91 acres in excess of 160 acres. You suspended his entry because
the area was greater than that allowed by law, allowing him to elect to
have canceled by legal subdivisions the excess. But on appeal your
decision was reversed, on the ground that the two lots embraced a
technical quarter-section, which Aanrud was entitled to enter.

In the case of Sayles, the quarter-section was divided into two lots
an(l the S. j of the NE. i-aggregating 230.15 acres-and he applied to
enter undt-r the homestead law all the land embraced in the quarter-
section. My decision held that his "entry can be readily made to ap-
proximate 160 acres, and that it should not be allowed for the amount
applied for," notwithstanding the separate tracts embraced a technical
quarter-section only. This ruling was followed by my subsequent de-
cision of February 13, 1S84, in the case of Goslee, and I am satisfied,
from this further consideration of the law, it was correct.

In the present case Wilkins would, by relinquishment of one of the
lots embraced i his entry, have 157.34 acres left, which approximates
the quantity to which he is entitled under the law. He declines to re-
linquish any portion of his entry, and you have accordingly adjudged
that the whole shall be canceled. I affirm your decision with this modi-
fication, viz, that he be allowed still sixty days from notice in which
he may yet so relinquish, in default of which his entry will be canceled.
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34. RELINQIUISIIMENT.

PURCHASER-PUBLIC-LAND ETRY-RIGHTS AGAINST THE UNITED
STA TE S.

ANDREW KORBE.

The purchaser of the relinquishment of a public-land entry gains no rights against the
United States from the mere fact of such purchase, ad the question of duplicate
sales or of the payment or non-payment of the purchase money is not material to
the determination of he case.

Commissioner McFarland to the register and receiver, Wa Keeney, Kansas,
J'une 30, 1883.

GENTLEMEN: I have considered the appeal of Andrew Korbe from'
your decision of May 5, 1881, rejecting his application to contest tim-
ber-culture entry No. 91, made by Samuel P. Kipple, July 14, 1876, for
the NW. . See. 32, 14 S., 17 W.

It appears that Kipple died May 2S, 1879, and that on June 28, 1880,
his widow, as administratrix, executed a relinquishnient to the United
States of said entry before John G. Tracy, probate judge of Ellis County,
Kansas.

On November 16, 1880, Edwin F. Wood presented at your office what
purported to be a copy of said relinquishment, certified to by the pro-
bate judge, and he applied at the same time to enter the land under the
timber-culture laws.

You rejected the relinquishmeut and application on the ground that
the probate judge did not state that the original relinquishment was on
file in his office, and because a copy of a relinquishmentis not sufficient
to cause a cancellation of the entry.

Wood appealed from this decision, alleging that he purchased the
relinquishment from Mrs. Kipple, the relinquishment and purchase
money ($50) being deposited with the probate judge; that the relin-
quishment and his application to enter the land were in the first instance
sent to the local land office by the probate judge, but were returned to
him for correction, and that Mrs. Kipple subsequently obtained posses-
sion of the relinquishment and sold the same to another party. The pro-
bate judge made affidavit to the same effect. His receipt, dated June
23, 1880, for the $50 paid by Wood was also transmitted. An affidavit
irom Mrs. Kipple dated September 187 1880, accompanied the papers,
in which she stated that the receiver's (luplicate receipt for entry No.
91 had been delivered to one Charles Miller, and had been lost or de-
stroyed.

By my letter of February 14, 1881, your action in rejebting the certi-
fied copy of the relinquishment and Wood's application to enter the
land, was so far modified as to permit him to furnish further evidence
"to settle the matter of heirship."

Supplemental testimony was forwarded, being the affidavits of Mrs.
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Kipple and Rasmus Rasmusson, respectively, setting forth the names
and ages of the minor heirs of Samuel P. Kipple, deceased. An order
of sale from the probate court, dated July 9, 1880, authorizing the dis-
posal of the interest of the estate of Samuel P. Kipple in timber cul-
ture entry No. 91, was also filed by Mr. Wood.

On May 17,1881, the entry was canceled by this office, as relinquished
on the papers submitted by Wood, and he was allowed to enter the
land, which lie did on May 24, 1881, per timber culture entry No. 3762.

On May 5, 1881, Aindremv Korbe filed an application to contest tim-
ber culture entry No. 91, UpOD the ground of the failure of Kipple or
his heirs to comply with the law, and the further allegation that the
entry had been relinquished and sold to him (Korbe) for the sum of
$100.

You rejected the application to contest, for the reason that an appli-
cation for the cancellation of the entry was then pending before this
office.

From this action Korbe appealed. He transmitted the duplicate re-
ceipt in entry No. 91, with the original relinquishment by Mrs. Kipple,
as administratrix, indorsed thereon. A certificate from the judge of
the probate court, dated June'20, 1880, showing that Mrs. Kipple was
the duly appointed administratrix of the estate of Samuel P. Kipple,
deceased, and a certified copy of letters of guardianship dated August
9, 1880, accompanied the papers in the case.

Korbe alleges that he purchased the relinquishment and improve-
ments from Mrs. Kipple "on or before the 9th day of July, 1880," pay-
ing her therefor the sum of $100.

There is no doubt that Mrs. Kipple sold to Wood her relinquishment
of timber-culture entry No. 91 for the sum of $50, the money being left
in the hands of the probate judge to be delivered to her upon the can
cellation of the entry.

When the papers were returned for correction she attempted to aban-
don her contract with Wood, and sold the relinquishment to Korbe for
$100 through the Charles Miller previously mentioned.

The purchaser of a relinquishment of a piublic land entry gains no
rights against the United States from the mere fact of such purchase,
and the question of duplicate sales or of the payment or non-payment
of price has no legal bearing in the determination of a case.

Wood presented 'evidence of a relinquishment and therefore of the
abandonment of Kipple's entry, whereupon that entry was canceled,
and his own entry of the land was allowed.

While the matter of the cancellation of Kipple's entry was pendillg
before this office on Wood's application, Korbe applied to contest. His
application was properly rejected by you on account of the pendiig
proceedings.

Kipple's entry having been canceled, the land became subject to e n-
try, and Wood was permitted to enter it. His entry is now intact u1po
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the records, but is liable to contest for any failure of his own to comply
with the aw.

Your action is affirmed, and Korbe's appeal is dismissed.
You will notify the parties of this decision, allowing the usual time

for an appeal to the Hon. Secretary of the Interior.

VOL UNTARY-MIS1?EPBESENTAXTION-TENANT.

FICKER V. MURPHY.

A relinquishment, to have full force and effect, mast have been knowingly and vol-
untarily made. Murphy's relinquishment was obtained through misrepresenta-
tion and deceit, and his signature is without attestation.

Where a party goes upon public land as the tenant of an absent person who has not
made entry of the land, such tenant may, as in this case, make entry in his own
name.

Secretary Teller to Commissioner 31cFarland, January 12, 1884.

SiR: I have considered the case of John Ficker v. Michael Murphy,
on appeal from your decision of Septemb6er 11 last, adverse to the first
named.

The tract involved is the W. J of the NW. i of Sec. 17, T. 5 N., ER. 1X
W., Little Rock, Ark., and is claimed as a homestead by both parties
to this contest. The leading facts, as they appear from the evidence
in the case, are as follows:

O:i the 21st of October, 1879, Murphy made homestead entry for the
tract described. On the 21st of December, 1879, Ficker filed his affi-
davit of contest, charging in substance that Murphy's entry was made
in fraud of his (Ficker's) right to make homestead entry for the same
tract. A hearing was had January 28, 1SS0, the testimony at which,
though conflicting on some points, tends to show that Ficker had pur-
chased the improvements on the tracts of one Jos. R. Janney, who at
the date of said sale and purchase had a homestead entry of record
covering said tract. Janney relinquished, and his entry was canceled

September 27, 1879.
After the purchase from Janney and the filing of the latter's relin-

quishment Ficker left the State and went to Kentucky, where he was
at the date of cancellation of Janney's entry, and also at the date (Oc-
tober 21, 1879) of Murphy's entry. During his absence Murphy went
upon the land as Ficker's tenant, pursuant to negotiations with one
Hempstager, acting as agent for Ficker. Afterwards, discovering that
the land was not owned by Ficker; that it was public land subject to
homestead entry; that there was danger of its being entered by some
other person, a stranger to him and to any arrangement which lie had
made as tenant, and that thereby he might be ousted from his tenancy
and occupancy, Murphy made his homestead entry of October 21, 1879..
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it w-ill be oberved that nearly a mouth elapsed between the date of
Janney's relinquishment and that of Murphy's entry. In other words,
the tract was subject to homestead entry for that length of time pre-
vious to Murphy's entry. On Ficker's return from Kentucky, which
was subsequent to Murphy's entry, the latter refused to give possession
of the land.

On the foregoing facts, elicited at the hearin g, the local officers were
divided in opinion, the register holding that Murphy's entry should be
canceled and the receiver dissenting. In view of the disagreement,
the case was referred to your office for decision.

Pending action in your office, a paper purporting to be a relinquish-
ment by Murphy of his entry was filed in the local office, which there-
upon canceled said entry and permitted Ficker to make his homestead
entry for the same tract. M'durphy's relinquishment bore date Decemuber
20, 1879, and appears to have been filed by Pieker (who had purchased
it) November 10, 1881, the same day on which he made his entry for the
tract in question.

Subsequently, in January, 1882, Murphy filed an affidavit repudiat-
ing the relinquishment purporting to he his, averring that if it had been
signed by him his signature was obtained throngh m isrepresentation
and fraud, practiced by his attorney, P. H. Prince, and asking a hearing.
Prince, on the other hand, alleged that Murphy had executed the relin-
quishment voluntarily, and with full knowledge of its purport and char-
acter; that it was held by him as security for his fee, and that, failing
to get the fee agreed upon, he finally, wisih full notice to Murphy, sold
said relinquishment fr $200, one hundred of which he offered to Mur-
phy, who after consideration declined to accept the same.

In view of these conflicting allegations relative to the relinquishment,
your office ordered another hearing, which was had in March, 1883, and
which resulted in another division of opinion between the register and
the receiver, the former finding that Murphy signed and acknowledged
the relinquishment knowing its full force and effect when filed, and the
latter holding the opposite view.

On the 4th of May, 1883, the record of the hearing together with the'
differing reports and opinions, were transmitted to your office for action.

You, on September 11, 1883, decided as to the question involved in
the original contest of Ficker v. Murphy, on which the hearing of De-
cember 21, 879, was had; that Murphy's homestead entry was valid,
thus in effect dismissing the charge of Ficker that said entry had been
made in fraud of his right to homestead the tract in question; aid,
with reference to the relinquishmeht, which was the subject of inquiry
at the hearing of March, 1883, you find that it was obtained from Mur-
phy through misrepresentation and decait, and that it is of no valid force
and effect.

I do not think the relinquishment can, in the light of all the facts
and circumstances, properly be regarded as valid and binding on Mur-
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phy. At the solicitation of Prince, his attorney, who wanted " a little
security for his fee," Murphy signed what proved to be in form a re-
linquishment. That he was ignorant of the true import and possible
effect of such instrument, and that he was purposely kept in ignorance
by Prince, is, I think, quite apparent. His signature to the relinquish-
ment is without attestation, and the acknowledgment was before
Prince as notary public, circumstances in temselves suspicious. Be-
sides, at the very date of the execution of the so-called relinquishment
he was defending his entry and his home in the land office and in the
court and is still so defending them. He has also continuously resided
on the tract since his entry. A relinquishment to have full force and
effect as such must have been knowingly and voluntarily made. That
under consideration does not meet either of these requirements, and is
not in fact a legal or valid relinquishment. In this view the cancella-
tion of Murphy's entry and the allowance of that of Ficker was errone-
ous action on the part of the local office. Treating Murphy's entry,
then, as if it were intact upon the record, the question remains, should
it be canceled as in fraud of the rights of Ficker, whose tenant upon
the fract entered he was at the (late of his entry? I think not.

From his testimony it appears that at the date of renting and going
upon the land and for some months thereafter he supposed that the
land belonged to Ficker; ad Hempstager, Ficker's agent, of whom he
rented, so informed him. In course of time he learned from neighbors
that the land belonged to the United States; that the law had not
been complied with under a former entry, and that e might make
complaint and have said entry canceled. These statements are not
controverted, and show that although he was Ficker's tenant, it was no
part of the arrangement that he was to hold, or attempt to hold, the
land as a homestead for him. e had bad no negotiations with Picker
in person, and did not know his intentions. Ficker had gone to Ken-
tucky, where his family was, before Murphy became his tenant through
negotiations with Hempstager, as agent, and at the date of the entry
in question bad been absent nearly if not quite one year. Murphy diil
not know that he would return, or, if he should, that it was his inten-
tion to enter the land. His entry, therefore, did not show bad faith
with Ficker, nor was it in fraud of his rights. Upon a careful consid-
eration of all the facts and circumstances as presented by the record
in the case I am satisfied that the superior equities are with Murphy,
and that the conclusions reached by you are correct.

Your decision holding Murphy's entry No. 11,077 for reinstatement,
and Ficker's entry No. 12,868 for cancellation, is affirmed.
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PREP0NDE.RANCE OF TESTIMONY-dCQUIESCENCE-AGENT.

ORVIS v. BANKS.

Where a relinquishment was executed by the entryman's father as agent, and left
with him for subsequent filing, but was not filed until after the entryman's death;
held, that the agency terminated at death, and the law cast the homestead right
on the widow, who was entitled to the land, unless she actually or constructively
ratified the relinquishment.

Secretary Teller to Comnmissioner ],lFarland, February 1, 1884.

SIR: I have considered the case of Frances J. Orvis v. Heman Banks,
involving the E. J of the SW. I of Sec. 21, T. 2, R. 4, Concordia district,
Kansas, on appeal by Banks from your decision of January 24, 1883,
canceling his entry so far as it relates to the tract in question, and re-
instating that of Francis M. Goodvin, the former husband of Mrs Orvis.

Goodvin made homestead entry No. 12,824, July 15, 1876, for the
tract, which was canceled pursuant to your letter of March 17, 1877, a
relinquishment of the same having been transmitted by the district
land office per letter of March 2, 1877.

Banks filed declaratory statement No. 7,779 for the tract, and also the
E. J of the NW. i of the same section Marell 29, 1877, alleging settle-
ment March 28, 1877. On October 10, 1879, be changed his filing to
homestead entry No. 15,520, which included the lands covered by the.
pre-emption filing.

Mrs. Orvis made application June 21, 1880, to have the decedent's
entry reinstated, on the ground that the relinquishment was unauthor-
ized and illegal.
- Your office ordered an investigation of the charge, on which it was
shown that the decedent and his family occupied the land in question
as their home from the date of entry. In the early part of October,
1876, they went to Nebraska, ostensibly on a visit, and while there he
died, February 5, 1877. On her return to Kansas, some months after-
wards, she claims to have discovered that John Goodvin, the father of
decedent, had filed in the district office a relinquishment of the entry,
and disposed of the improvements connected therewith. She herself
remarried, at what date is not shown, and lives with her husband at
Concordia, having never since resided upon or attempted to exercise
any control over the land.

The receiver's receipt contains a relinquishment, by indorsement,
dated September 18, 1876, to which is subscribed the decedent's name,
with those of John and Lafayette Goodvin as witnesses.

The preponderance of testimony indicates that the relinquishment
was authorized by decedent, and was drawn up and signed in his pres-
ence, his name being actually written for him by his father, John Good-
via. But it appears that it was not filed in the district land office until
after his decease.
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It also appears that the decedent deposited the receipt so indorsed
with the father, as custodian, with a request that he take care of the
same, but whether he was requested to deliver it to the district laud
officers does not appear, and is not material. The father occupied the
position of an agent in the transaction, either for the custody of the
paper or for its delivery, and his authority to perform any acts as uch
agent ceased on the demise of the son.

I do not mean to say that a deed filly executed at the request of the
grantee, and ready for delivery, if coming into the possession of the
said grantee without collusion or fraud even after the death of the
grantor, may not, when placed of record i good faith, become effect-
ive to pass the title. But here was no such request on the part of the
United States, and no knowledge that the relinquishment was intended.
At date of execution the settler was still pon the land. His widow
swears that the trip to Nebraska was made only as a visit, and that
their return was only prevented by his death, which occurred within
less than six, months after their leaving the homestead; and it is con-
ceded that some, if not the greater portion, of their household effects
were left in their abode. On the contrary, one or two witnesses swear
that, on his way to Nebraska, Goodvin declared his intention never to
return to the land. The testimony, in my judgment, indicates, when
taken in connection, an uncertain purpose on the part of the entryman.
lie evidently intended to leave such formal notice of relinquishment on
the back of the receipt placed in his father's hands as to permit it to,
be filed if he should, after reaching Nebraska, finally conclude to en-
tirely abandon; while, by keeping p)ussession of the papers as well as
the land, through his fathers agency, he might return and resume his
residence. The relinquishment not having been made effective by
delivery prior to his death, could be, if brought to the notice of the
Government, treated merely as evidence tending to show abandonment,
but not conclusive thereof, if it should he shown that he still remained
upon the land and continued to comply in fact with the requirements
of law.

Hence I conclude, as before stated, that the relation of father to the
son was one of agency merely, and that he had no further right to con-
trol the homestead after the death of the latter.

As the law casts the estate upon the widow, any subsequent relin-
quishment must be shown to have been done by her authority and in
her behalf, or to have been ratified by her afterwards.

But this ratification may be inferred from the facts and circum-
stances of the case, and from her acts in connection therewith. Fromt
the date of her receiving information of the condition of the claim and
of the disposal of the homestead and property thereon, she is affected
with such notice as to make it incumbent upon her to so proceed that
a stranger or a third party shall not be injured or 'materially preju-
diced by any act or laches of her own.
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Mrs. Orvis alleges poverty as a reason for not instituting this pro
ceeding at the time when she learned of the relinquishment. If such
was the case, it was her duty to notify the dist it land officers of the
fact, and set forth her grievances, which notice would have evidenced
her intention o identify herself as a claimant to the land.

The Government was ignorant of the fact that the relinquishment
was filed after the entryman's decease, or even of the fact of his death.
Nor was Banks aware, so far as the testimony discloses, of the dfect
in the relinquishment. He was not informed that it had not been
properly filed.

No demand was made upon him by Mrs. Goodvin (now Orvis) for the
possession of the homestead, nor pon John Goodvin, her father-in-
law. She made no attempt to take possession, nor has she ever visited
the land nor sent an agent upon it, nor attempted to fulfill a single re-
quirement of the homestead law with respect to it since her husband's
death.

It is further shown by her own testimony that she simply asked John
Goodvin for an account, not for restitution of the land and goods. Her
present complaint was brought upon an alleged failure to account for
the proceeds, as a reason why she was, as she asserts, compelled to ask
that the entire action be set aside as originally unauthorized.

If she had so intended at the first to deny the sufficiency of the re-
linquishment, instead of ratifying the same, and resorting to John
Goodvin as the agent to account for the proceeds, it devolved on her,
as the party in interest, to assert her claim at the earliest possible mo-
ment, when she learned of the relinquishment. It appears that her
father engaged an attorney to protect her interest; but she seems to
have preferred to remain inactive, until some three years after Banks
had settled on the tract, during which time she permitted him to pro-
ceed with his improvements to the extent in value of about $1,000, with-
out opposition; and now at this late day she suddenly concluded to as-
sert her interest in the land, the original improvements upon which are
valued by the sworn testimony at not exceeding $59 to $100. This she
can not be permitted to do. Her silence during such a long period,
with full knowledge of the facts, warrants the conclusion that her ap-
parant acquiescence amounted to a ratification of the relinquishment.

Your decision is reversed. The entry of Banks will be permitted to
stand.
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VOL UNTARY-GRASSHOPPER A VAGES-SECOATD ENTRY-PBEFERENAGE
RIGHT.

DAvis v. MCNEEL.

A homestead claimant whorelinquishedhis homestead in Kansas on account of grass-
hopper ravages exhausted his right of homestead, and can not make a second en-
try in another State.

A preferred right was acquired under acts of Marcb3, 1879, and May 14, 1880, by virtue
of the possessory right to the quarter-section acquired prior to its survey and prior
to any superior claia to the tract, notwithstanding under the homestead law of
1862 he could claim but ighty acres.

Secretary Teller to Commissioner McFarland, April 2, 18840

SIR: I have considered the case of James Davis v. Philetus W. and
William J. McNeel, involvinglots 10, 11, and 12 in See. 10, T. 22 S., R.
8 W., Roseburg, Oreg., on appeal by the MeNeel's from your decision
of October 18, 1883, awarding said tracts to Davis.

The official plats were filed in the local office on November 24. 1881.
Philetus W. MeNeel made homestead entry No. 3,727 on December 1,

1881, for lots 2, 9, 10, and 11, alleging settlement in February, 1876.
William J. McNeel made homestead entry No. 3,730 on December 5,

1881, for lots 3, 4, , and 12, alleging settlement, April 2, 1880.
James Davis made homestead entry No. 3,749 on December 19, 1881,

for lots 8,l, 11, and 12, alleging settlement, October 26, 1877.
At the hearing it was developed that William J. MeNeel had form-",

erly homesteaded land in Kansas, which, because of the ravages of
grasshoppers, as lie sa-s, he had voluntarily reliniquished. I concur in
your opinion that he had exhausted his homestead right, and that his
present entry should therefore be canceled.

Philetus W. McNeel was one of the earliest settlers in this section,
and was entitled to enter 160 acres of land. He originally settled upon
and improved the tracts now k;nown as lots 2 and 9, whilst those now
known as lots 10 and 11 were in the possession of other parties. It is
unnecessary for me to enter into a detailed statement of the several
transfers of the latter two lots, or to trace the adverse claims of the
parties to them to their respective sources. Suffice it to say that I con-
cur in the opinion of your own and of the local office, that when Davis
first laid claim and acquired a possessory right to lots 10 and 11, Mfc-
Neel was claiming tracts otherthan these as part of his quarter section;
and that, therefore, the right of Davis to them was superior to that
subsequeiitly acquired by McNeel. Let it be true that at date of Davis's
said acquisition of possessory right he was entitled to claim but 80
acres of double-minimnum land un(ler the homestead law; nevertheless
his status is not changed, for he was not then holding the land under
the homestead or any other statntory law. Whilst holding a bare pos-
sessory right to the quarter-section, prior to its survey, and prior to
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any superior claim to it, the acts of March 3, 1879, and of May 14,
1S80, were passed, vesting in him at once fll power to enter all the
land which he was then holding, with credit for time from date of actual
settlement. Consequently Davis's claim to these two lots is to be pre-
ferred to that of McNeel, and his entry should be allowed.

Your decision is affirmed.

EVIDENCE-BAD FAITH-ABSENCE AND NEGLECT.

AMLEY V. SANDO.

The testimony indicates bad faith, and a mere pretense of settlement. No cultivation
is shown, and absence for nine months is proved. Evidence tending to prove
that defendant had relinquished her claim shows the motive and purpose of her
long absence from and neglect of the land.

Acting Secretary Joslyn to ognmissioner McFarland, April 7, 1884.

Srn: I have considered the case of Peter T. Amley v. Sarah L. Sando,
involving the latter's homestead entry, No. 8100 (Watertown series),
for the SW. of Sec. 5, T. 121, R. 63, Aberdeen, Dak., on appeal by
Amley from your decision of October 13, 1883, dismissing his contest.

Mrs. Sando, who is a widow, made homestead entry June 19, 1882.
Shortly afterwards she, with some relatives, drove to the land for the
purpose of having some breaking done. Breaking to te value of $10
was done for her by one Kelley, and they all remained on the land over
night. About the same time she bargained with Kelley for a " granary"
(which did not belong to him, but which was on his land), and which
she expected to move upon her land and use for a dwelling-house when
she established her residence there. She then went away from the
land, and, without making other improvements, remained away, resid-
ing at various places, until March, 1883. Meanwhile, in December, 1882,
and more than six, months after her entry, this contest was initiated.
In the latter part of April, 1883, the granary " was moved upon her
land by Kelley, and in the following March she began living in it.

At the hearing Mrs. Sando testified as follows:
The reason I did not come upon it before the six months was out was

because I had no money, sickness, could get no team to take me out.
I tried my best to come. It was cold, so it was impossible for me to
live in a cold house the way my health was. More than one told me it
was not necessary for me to go on the land until spring, and I thought
I would not be particular.

From this statement, and from a careful examination of all the testi-
mony I am of opinion that Mrs. Sando has not furnished a satisfactory
excuse for her failure to establish a residence on the land for more than
nine months after entry. On the whole, the testimony shows her to
have been in ordinary health during said period. There is not an ele-
ment of good faith apparent in her proceedings but the breaking; and
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that, not followed by residence, cultivation, or any other improvement,
wears the look of a mere pretense. Further, there is evidence tending
to prove that she had relinquished her claim to the land, and this is of
value in showing the motive and purpose of her long absence from and
neglect of it.

I think that the contestant sustained his allegations, and that Mrs.
Sando's entry should be canceled.

Your decision is therefore reversed,
Motion for review denied by Secretary Teller, May 1, 1884.

35. RESIDENCE.

ATTEMPTED SALE-BAD F.4ITH-ADJOTNIATG TRACT.

GUYTON V. PRINCE.

An attempted sale of the land embraced in a homestead entry is not snffieut ground
for cancellation, but raises a presumption of bad faith.

Residence on an adjoining tract and cultivation of the land embraced in a homestead
entry is not compliance with the homestead law.

Commissioner McFarland to register and receiver, Little Roc7, Ark., Feb-
ruary 20, 1883.

(TENTLEEN: I have considered the case of Columbus G. Guytou .
Simeon Prince, involving homestead entry No. 10,025, for the SW.J of
Sec. 28, T. 8 N., R. 16 W. on appeal by the plaintiff from your decision
dismissing the contest.

This entry was made August 8, 1879, contest initiated October 2,
and hearing held November 3, 1882-the charge being abandonment.
Both parties were present at the trial with their respective witnesses,
and adduced testimony pro and con.

The evidence shows that at date of entry the defendant was residing
upon a tract of land adjoining that ebraced in his entry, which he had
purchased from the Little Rock and Fort Smith Railroad Company;
that there are two cabins on the homestead land, both of which were
built prior to date of entry, one by a Mrs. Reid and the other by the
defendant, also a stable, smoke-house, and other out-buildings; that
since date of entry the defendant has been cultivating and improving
the homestead land in connection with the railroad land, both of which
are inclosed as one piece or parcel; and that, with the exception of a few
sojourns of one or two weeks' duration in the cabins on the homestead
tract, when he " only carried withl hint onto the homestead tract such
articles as he needed for the time being," the defendant has continu-
ously resided since date of entry upon his railroad land. And accord-
ing to his own testimony, he (lid not return to the homestead tmct
prior to date of initiation of contest, but had returned to it thereafter,
however.
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Several of the witnesses for plaintiff testify that the defendant has
attempted to sell the land embraced in his entry. One of them, J T.
Young, gives evidence that the defendant told him that he had bar-
gained to sell it to a Mr. K. May; another, Martin Nord, that "the
defendant told witness that he would give him $20 if he would sell the
tract to some one of the German immigrants, and that at anothertime
he told witness that he had as much as sold it to Joe Kelley." The
plaintiff also testifies that the defendant cffered to sell the land to him,
"about two months and a half ago, for $300." On the other hand, the
defendant denies flatly that he has ever offered the land in controversy
for sale.

The preponderance of testimrony on this point, however, would seem
to be on the side of the plaintiff. But the attempted sale-and I must
hold the same as proved-would not per se, in itself, warrant the cancel-
lation of the defendants entry, although raising as it does a strong pre-
sumption of bad faith on the part of the defendant. It can only have
weight as tending, in connection with the other facts, to impeach his
bonafides in the premises.

There is no question in my mind but that the defendant has satisfac-
torily complied with the provisions of the law in the matter of cultiva-
tion. The evidence which discloses that there are between 7 and 11
acres cleared and in cultivation is conclusive of this; nor is such com-
pliance denied by the plaintiff.

The point remaining to be considered, therefore, and the only one, in
fact, that would appear to be in issue, is the alleged failure of defendant
to establish residence upon the land embraced in his entry within six
months after date thereof; and to thereafter continue such residence
without interruption.

That the evidence adduced at the trial of the ease clearly proves the
defendant's failure in this respect I tink there can be no doubt, and
the question therefore arises, Is such failure one that may be remedied
or overlooked where it is in evidence that during the whole period since
date of entry, nearly three years, the homestead claimant has continued
to cultivate and improve the land included in his entry in a substantial
manner, but lived in a house situated on adjoining land, which is owned
by himself, and which he had inclosed, cultivated, and improved as one
body of land in connection with his homestead tract?

I must decide in the negative. The provisions of the homestead law
are stated in plain and unequivocal terms. They make residence on the
homestead tract a vital prerequisite or condition-precedent to entitle the
homestead claimant to a patent.

The homestead law insists on settlement or residence and cultivation
for a period of five years. (John Wineland, Copp, vol. 4, p. 103.)

A homestead claimant who remains on the land over night once or
twice in six months fails to establish the residence contemplated by the
homestead law; and where it is shown that such failure to comply with
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the provisions of the law was not the result of ignorance or of uncon-
trollable circumstances the entry should be canceled. (Byrne v. Catlin,
Copp, vol. 5, p. 146.)

That the defendant in the case at bar was not ignorant of the law,
but, on the contrary, fully alive as to its plain requirement in the matter
of inhabitancy, is manifest from his efforts to keep up a show of resi-
dence on the land embraced in his entry by going upon the same now
and then and remaining over night for a short time.

I therefore reverse your decision and hold the entry for cancellation.
You will advise the parties in interest of this decision. Allow sixty
days for appeal therefrom, and at the proper time report action taken.

FAILURE OF-GOOD FAITH-ACT MXARCH 3, 1881.

MCLEOUD v. WEADE.

Notwithstanding the homestead entryman failed to make personal residence within
the required six months, his entry is allowed to stand, in view of his good faith
and the law of March 3, 1881.

Secretary Teller to Commissioner McFarland, April 30, 1883.

SIR: I have considered the case of Milo H. McLeoud v. Calvin A.
Weade, involving the latter's homestead entry, made July 14, 1880,
upon lots 1, 2, and 3 of Sec. 2, T. 124, R. 48, Benson, Minn., on appeal
by Weade from your decision of April 10, 1882, holding his entry for
cancellation.

This contest was initiated March 24, 1881, about eight months from
the date of entry, upon allegations that Weade failed to reside upon
the land, as required by law, and had abandoned the tract.

The testimony shows that in November following his entry Weade
purchased Iumber for his house, which was transported by a railroad to
the station nearest to the land in December, and that he employed a
carpenter to build and complete the house prior to Jannry 1, 1881, that
he might then occupy it. The house was framed, but by reason of cold
weather and deep snow it became practically impossible to do any out-
door work for many weeks thereafter, it being the most severe winter
in that vicinity for many years. As soon as the weather reasonably
permitted the house was completed, and Weade moved into it April 28,
and, with his family, has since continuously occupied it. He dug a well
and plowed ground for a garden prior to the contest.

The Revised Statutes require a homestead entryman to commence
residence upon his land within sixmonths from the date of entry. This
Weade did not do-his six months expiring January 14, 1881-and,
under a strict enforcement of that law, his entry became forfeited. But
the act of March 3, 1881, amends the former law, " by adding thereto 2
the proviso that where climatic reasons prevent residence within six

4531 L 0-10
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months the Commissioner of the General Land Office may allow the
settler twelve months for that purpose.

There appears no reason to doubt the good faith of Weade, or of his
purpose to retain, and not abandon, the tract; and his residence, com-
menced within about eight mouths from the date of his entry, under the
facts, should beallowedasacompliance with the requirements of the law.

I reverse your decision, and allow the entry of Weade to stand.

TWO ENTRIES-NO RESIDENCE BY PROXY.

BABEE v. GILmmORE.

Residence on a homestead must be in person, and cannot be by proxy, even by a
member of the entryman's family.

Two entries of the same tract may be allowed, subject to an adjustment of the legal
and equitable rights of the two parties.

Acting Commissioner Harrison to register and receiver, untsville, Ala.,

May 22, 1882.

GENTLE1rE;N: I have carefully considered the contest of Robert Bar-
bee v. John S. Gilmore, involving their legal and equitable rights, re-
spectively, to the S. i SE. i of Sec. 20, and N. J NE. of Sec. 29, 2 S.,
4 W.

The records show that Barbee entered said land as a homestead Sep-
tember 24, 1881, and executed the preliminary affidavit before the regis-
ter. October 18, 1881, said Gilmore filed an affidavit, duly corrobo-
rated, setting forth that he had improvements on said land, and was
residing thereon with his family, and intended to enter the same as
soon as the abandoned entry of one Hussey became canceled (August
27, 1881), but was prevented from so doing by reason of the extreme
illness of his wife, which resulted in her death September 17, 1881.
Upon the above showing this office directed you to allow Gilmore to
make an entry for the same land under act of May 14, 1880, and their
legal and equitable rights to be adjusted thereafter (ide office letter
January 18, 1882).

At the solicitation of the parties a hearing was held September 27
and 28, 1882, Gilmore alleging that he resided upon and had valuable
improvements on the land'in controversy at thedate of Barbee's entry;
Barbee denying the allegation, thus producing an issue. The evidence
shows that Gilmore commenced to build a house on said land in May
or June, 1881, which was completed the following August, into which
he moved one Lucy Honeycut (not a member of his family), with in-
structions to look after the place and prepare the house for his wife on
her return from Tennessee. It further appears that Gilmore's daughter
lived in said house with said Lucy Honeycut about three weeks, during
which time Gilmore supplied them both with necessaries. In the mean
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time Gilmore-himself resided at the parsonage of the Colored Baptist
Church, some 2 miles distant, over which he seems to have been the
presiding spirit. In the early part of September,1881, his wife returned
from Tennessee, and was'taken to the parsonage, where she died on the
17th of the same month.

It is shown conclusively that up to September 27, 1882, Gilmore had
failed to establish a residence in person on the land; that he labored on
the land through the day, but continued his residence at the aforesaid
parsonage, which had been his home for several years. Section 2291
Rev. Stat. requires personal residence upon the land; residence by
proxy is not sufficient to satisfy its terms; and as Gilmore had sufficient
time to establish his residence, after his wife's death, upon the land, I
am of the opinion that he has forfeited his rights under the act of May
14, 1880. Therefore, in view of the premises, I have decided to hold
Gilmore's entry No. 12,581 for cancellation, subject to appeal within
sixty days from notice.

You will notify all parties in interest of the contents of this letter,
and at the proper time advise this office of any action that may be taken.

OFFICIAL RESIDENCE-ACTUAL SETTLEMENT.

HARRIS V. RADCLIFFE.

An actual residence and settlement must first be established, before an official com-
pelled to live at a distance from the land embraced in his homestead entry can
be allowed to make final proof.

Secretary Teller to Commissioner MeFarland, September 18, 1883.

SIR: I have considered the case of John Harris v. W. H. Radcliffe,
involving the W. i of the NW. , and the W. J of the SW. i of Sec. 32,
T. 39 N., R. 24 W., Marquette, Mich., on appeal by Harris from your
decision of August 18, 1882.

It appears that Radcliffe, who had served in the late war for more
than four years, made homestead entry No. 341, for said tracts, on June
5, 1872; that in the fall of 1872 he went pon the land, selected a site
for a house, and afterwards sent out men who built a. shanty on it; that
he was elected sheriff of Delta County in November, 1872, and accepted
the office, sending out some one in the spring of 1873 to clear a small
patch and plant it with potatoes, and that he held the office of sheriff
and lived in the town of Escanaba until his death, December 26, 1873;
that neither he nor his family ever established a residence on the land,
and that it has not been further cultivated by or for them; thatthe en-
try was reported for cancellation after due notice to Radcliffe's widow,
who remarried, and is now Mrs. Mary A. DeMarsh, but that she failed
to furnish her final proofs within the time named; that John Harris,
advised of the notice of cancellation, went upon the land in August,
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1879, and has resided there and improved it since; that on September
8, 1880, Mrs. DeMarsh filed notice of her intention to make final proof,
and that on January 22, 1881, said Harris made application to contest
the entry. The local officers found that the entry should be canceled,
and their ruling was reversed by your decision aforesaid.

It is proper to state that, in her final proofs, Mrs. DeMarsh swore to
a residence on the land by herself for several years, beginning in 1873;
but she failed to appear in person at the trial, her witnesses failed to
corroborate her in this particular, and the testimony to the contrary is
abundant and convincing.

Your decision holds that-

A1t the time the said W. H. Radcliffe entered the land he had six
months to make settlement; as he was elected sheriff and entered upon
the duties of said office before the six months expired, and was obliged
to reside at the county seat, he was exonerated from residing on his
entry by the ruling of this office, even though it should appear that his
widow did not reside thereon the full length of time, as testified to by
her.

I cannot approve this rule, for the reason that it nullifies the statute.
Under it, any officer of a town, county, State, or of the United States,
might enter land, build an uninhabitable shanty, procure an agent to
perform some trifling cultivation for the required period, and obtain
patent without residing on it for a day, and without any intention of
obtaining the " home" which it is the object of the homestead law to pro-
vide. In Benson v. W. P. Railroad Company (1 Land Owner, 37) it
was held that where a bona fide settler had established a residence on
the land, and was afterwards called away by official duty which required
his presence at the county seat, such absence would not work forfeiture
of his rights; but I would regard it as highly impolitic, as well as ille-
gal, to extend the rule beyond cases where an actual residence has been
established before the intervention of an adverse right. A rule which
sanctions the constructive performance of a duty upon which rights are
dependent by force of positive law may be properly employed to save
rights acquired by a partial performance of such duty, but not to confer
rights upon one who has made no effort to perform it.

In my opinion, on the evidence before me, Radcliffe did not establish
a legal residence on the land, and as such residence for one year suc-
ceeding the commencement of improvement is expressly required by the
statute (section 2305, Rev. Stat.), and since adverse rights have inter-
vened, his entry should be canceled. There appear to be no equities
warranting any other disposition of the case.

Your decision is accordingly reversed.
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GOOD FAITH-DROUGHT-FAILUBBE-POVERTY.

CLARK v. LAWSON.

Poverty excuses non-continuous residence. Drought excuses non-cultivation, pro-
vided good faith is manifested by the homestead claimant.

Secretary Teller to Commissioner McFarland.

SIR: I have considered the case of Joel Clark v. James Lawson, in-
volving soldier's homestead entry No. 3,083, on the SW. i of See. 34, T.
8 N., R. 68 W., Denver, Colo., on appeal by Clark from your decision
of April 25, 1882, dismissing the contest.

It appears that Lawson went upon the tract in March, 1878, built a
house and made other improvements the same year, and broke and
planted an acre or two in the spring of 1879; that the crop failed to
come to maturity for want of rain and for want of facilities for irriga-
tion; that, pending the construction of an irrigating ditch in the vicin-
ity of the tract, which was to be completed in 1882, no other crop was
planted; and that he, being a poor man, with a family, was compelled
to earn a living elsewhere by daily labor, residing most of the time with
a sister, but returning from time to time to continue the improvement;
that his house was burned in the fall of 1880, and that he purchased
another and was on the land in the spring of 1881, rebuilding and other-
wise improving, when the notice of contest was issued and served on him.
Said notice alleged abandonment for the six preceding months, and
failure to settle and cultivate as required by law.

The above recital of evidence elicited at the trial shows that the alle-
gation of abandonment was not proved.

As to failure to reside on the land continuously, it has been held that
continuous residence is not required where the entry is in good faith and
the circumstancesjustify the absences (Edwards v. Sexon, 9 Land Owner,
72). Lawson's poverty and large family point him out as the very man
for whose benefit the homestead laws were devised; there does not ap-
pear to be want of good faith, and it is a settled rule that poverty justi-
fies temporary absences for the purpose of obtaining the means wherewith
to improve a homestead.

In regard to the alleged failure to cultivate, it is clear that the benefi-
cent homestead law should not be so construed as to work forfeiture
because of a failure to cultivate, resulting from causes beyond the claim-
ant's control. The persisting drought is the act of God, and excuses the
failure. Drought is as much the enemy of a settler as a hostile adverse
claimant or a band of marauding Indians; and as these have been held
to excuse an enforced absence, so should that be held to excuse it when
there is no evidence of an intention to abandon. Much of the land in
the far West is susceptible of a high degree of cultivation when proper
irrigating facilities are furnished; and when these are wanting, when
a faithful effort to cultivate has been made and failed of success only
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because of a lack of water, when it is clear that no other settler could
do more with the land until water is supplied, it is eminently just that
the first bona fide claimant, maintaining his improvements, should be
allowed to retain the land until irrigation is possible. By the enforce.
ment of such a rule the adverse claimant loses nothing, the United States
are not damnified, and the homestead law becomes what it was intended
to be, the protector, and not the oppressor, of the honest settler.

Your decision is accordingly affirmed.

SETTLEMENT BEFORE SURVEY-JOINT CASH ENTRY-R. S., 2274.

MILLER V. STOVER.

Where homestead claimants settled before survey on the same forty-acre tract, See.
2274, Rev. Stat., applies, and joint cash entry may be made of such tract

Secretary Teller to Commissioner McFarland, October 1, 1883.

SIR: I have considered the case of S. B. Miller v. Cyrus Stover, in-
volving the NE. I of the NE. 1 of Sec. 11, T. 3 N., R. 7 E., Deadwood,
Dak., on appeal by Stover from your decision of July 31, 1882, award-
ing the tract to Miller.

It appears that Miller settled on unsurveyed land in 1877 and Stover
in 1879. At the time of the latter's settlement it was understood be-
tween the two that their possessions weie mutually bounded by a cer-
tain line, sufficiently marked, running in a northerly and southerly
direction, and that Stover's land lay to the west and Miller's to the east
of said line. There was much testimony given at the hearing in rela-
tion to the location of the boundary line and to subsequent changes
in it made by the parties; but said testimony is of no moment in this
adjudication. The only fact to be considered is that when the official
survey was made, in the fall of 1880, it was found that the boundary
line agreed upon divided irregularly the tract in controversy, and that
both had settled upon and improved different parts of the same 40-acre
subdivision. Miller was in no sense a trespasser on Stover's land, for
he acquired his original right by purchase through Stover, and with
the latter's full knowledge and consent.

September 27, 1881, the plat of survey was filed in the local office; on
the next day Stover made homestead entry No. 319, and six days after-
wards Miller made homestead entry No. 326. Both claim under the act
of May 14, 1880, but it is to be observed that the inceptive rights to
their respective tracts were acquired prior to the passage of said act.

In the case of Burton v. Stover, this day decided, I held, in relation
to section 2274, Rev. Stat., that the equity of the statute extends to all
bona fide settlement claims initiated prior to survey, where a boundary
line has been made by them. Said decision is applicable to the case at
bar, and you are therefore directed to notify the parties that they may
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make joint cash entry of the tract in controversy; and if either fails to
agree to such entry within a reasonable time, say ninety days, the land
will be awarded to the other as part of his homestead.

Your decision is modified accordingly.

ABANDONMENT-SIX MONYTHS-COMPUTATION OF.

BENNETT . BAXLEY.

The homestead entryman has six months, exclusive of the day of entry, within which
to begin residence.

Acting Secretary Joslyn to Commissioner McFarland, January, 22, 1884.

SIR: I have considered the case of L. 0. E. Bennett v. William A.
Baxley, involving the NE. of Sec. 32, T. 10, R. 11, Natchitoches, La.,
on appeal by Bennett from your decision of April 18, 1883, dismissing
the contest.

It appears that Baxley filed an affidavit, as required by section 2290
of the Revised Statutes, for homestead entry of the tract in question,
November 20, 1880, and that May 21, 1881, Bennett initiated a contest
against him for abandonment under section 2297 of the Revised Stat-
utes, which provides that if at any time after the filing of the affidavit,
and before expiration of the five years mentioned in section 2291,
it is proved to the satisfaction of the register of the land office that
the person who filed such affidavit " has actually changed his residence
or abandoned the land for more than six months at any time * *

the land so entered shall revert to the Government?'
Under the express provisions of this section, as well as under the ordi-

nary construction of statutes in respect to the computation of the time
within which an act is to be performed, the day of the filing of Baxley's
affidavit must e excluded, as if he were required to commence resi- .
dence on the tract within six months from and fter such filing. The
six months within which he was required to commence residence on the
tract would therefore commence November 21, 1880, and expire May
21, 1881, and ie had the whole of the latter day for that purpose. But
the land does not revert to the Government, and there are no aches
on the part of the entryman in this respect until after his abandonment
"for more than six months." Clearly, then, this contest, brought on May
21, was premature, and was initiated at a date when Baxley could-if
he bad not previously done so-commence residence on the tract and be
within the statutory requirement.

I affirm your decision.
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IYTENTIOŽT-POYERTY-COMPCLSOlY ABSENCE.

PLUGERT V. EPEY.

The evidence shows that Empey did not go upon the land with the intention of mak-
ing it his home.

His plea of poverty is disregarded in view of purchases and building a hotel else-
-where.

Unless facts are presented that amount to compulsory absence, actual residence is re-
quired ubder the homestead laws.

Secretary Teller to Commissioner McFarland, March 18, 1884.

Siu: I have considered the case of Ernest Plugert v. William J.
Empey, involving the NW. I of Sec. 28, T. 30 N., R. 11 E.,Wausau,Wis.,
on appeal by Plugert from your decision of June 30, 1883, dismissing
his contest for failure to prove its allegations.

The allegations are that Empey changed his residence and abandoned
said land, covered by his soldier's homestead entry No. 3,369, or more
than six months next preceding the initiation of contest, February 1,
1883. The evidence in the case, including the testimony of the defend-
ant himself, shows that, after entering the land in October, 1880, he
had a house built in April, 1881, a cellar and well dug, several acres of
timber cleared, and some vegetables planted, and that in the same
month he established a residence there with his family; that in the fol-
lowing June he followed the line of a railroad then building in the
vicinity, and kept a boarding house for the railroad eployes until
September, during which time his family remained on the homestead;
that he then went some 20 miles away to Summit Lake, removing his
family with him, where they have since remained, keeping a hotel, of
which his wife is th e efficient manager; that by his permission one Pen.
nings lived on his homestead from October, 1881, to March, 1882, and
that he was succeeded by one Friedrich, who was succeeded by one
Butler, who was succeeded by one Noble, who was in possession at date
of the hearing, March, 1883; and that, with the exception of planting
the first crop of vegetables, he has at no time cultivated the land.
These facts unquestionably sustain the allegations of the contestant.

But the entrywayi shows that once or twice, during each six months
after removing his family, he returned to the land and remained for a
night in the house; as he puts it hiinself, he ";went down and staid over
night in order to keep my (his) claim good." It was settled in Byrne
v. Catlin (5 L. 0., 146), that one cannot maintain a residence on a home-
stead "by going thereto and remaining over night once or twice in six
months," and that ruling has not since been rescinded.

The entryman also shows that in the fall of 1882 his wife and boy
returned to the land and lived in the house with Noble, with the ex-
ception of several brief returns to the hotel, for some six weeks. He
swears that she went down in order to place her by at school. It is



]DECISIONS RELATING TO THE PUBLIC LANDS. 153

very clear that she did not go there in order to re-establish a home, for
she left at the end of the six weeks, and has not returned. I am of
opinion that, as the entryman expected to prove up his claim in Feb-
ruary, 1883, he sent his wife to the homestead, as he had himself gone
there before, in order to make a pretense of living on it, and that there
was no bona fides in his attempted residence from September, 1881, to
March, 1883. In this opinion I am supported by the opinion of the
local officers, who, after hearing all the testimony, say, " In this case
there can be no reasonable claim that the homestead settler has com-
plied with the law as to residence."

Is there any ground upon which this entry can be sustained 7 Empey
alleges that he is a disabled soldier, pensioned at $6 for an injured right
arm; that he could not work the land himself, and knew that he could
not when he went on it; that he exhausted his money in putting up his
house, and was compelled to leave temporarily for the purpose of earn-
ing a living for his family, but he furnishes no evidence in support of
these allegations. While the homestead act favors the soldier in various
ways, it nevertheless requires him to comply with the law as to resi-
dence and cultivation; the rulings to that effect are uniform, and I am
constrained to regard the law in this respect as settled. As an execu-
tive officer I have no discretion in such cases, unless a valid excunse for
the absence is furnished-such an excuse as will supply facts that
amount to a compulsory absence. The excuse is poverty-a good ex-
cuse, as it has frequently been held, where it is an honest one; but I
regret to say that I cannot allow it here, for Empey admits that at the
time he removed his family to Summit Lake he built a hotel at a cost
of a thousand dollars. He was also able to pay one of his tenants for
doing work for him, and to pay for the boarding of his son whilst going
to school. These facts prove that it was not poverty that induced him
and his family to abandon the land.

On the whole, I am convinced that Empey never settled on the land
with a view to acquiring a home there. e went there expecting to
keep a hotel for the railroad employvs, and to follow the road as it pro-
gressed in the prosecution of this business, which has evidently been
fairly lucrative in his case. He doubtless intended to acquire title to
this tract under a pretense of a homestead settlement; but there is no
evidence of bona, fides in the claim, and his entry should therefore be
canceled.

Your decision is reversed.
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GOOD FAITH-OFFICIAL DECISIONS-NOTICE.

GEORGE W. SHEPPARD.

Notwithstanding good faith may be shown, establishment of residence is required
on homesteaded land. If a party was guided by an erroneous Land Office decis-
ion, still in force, in not establishing residence, be is protected.

That be had knowledge of such decision is a matter of fact, to be proved and not to
be presumed.

Acting Secretary Joslyn to om missioner McFarland, March 19, 1884.

SIR.: I have considered the appeal of George W. Sheppard from your
decisions of December 1, 1882, and April 12, 1883, rejecting the proofs
tendered on his homestead entry No. 3,101. covering the SE. 1 of Sec.
23, T. 2, R. 16 W., Bloomington, Nebr., on the ground that they showed
his failure to establish a residence on the land.

It appears that the entry was made September 14, 1875, and that the
reason Sheppard has never resided on the land (which he swears he
fully intended to do when he made his entry), was that in March, 1876,
he was appointed deputy clerk, and in January, 1877, clerk of Franklin
County, holding the latter office until January, 1880, and that he was
obliged by the duties of the office to remain continuously at the county-
seat. It is shown that he built a house on the land in 1875, and has
cultivated some 75 acres of it regularly. In everything, except the
matter of residence, his proofs show good faith. Nevertheless, I concur
in your judgment that, on those proofs, he is not entitled to a patent
for the land; his case in respect of his failure to establish a residence,
differs in no wise from that of Harris v. Radcliffe, recently decided.
(10 Copp, 209.)

But he sets up that, in not establishing a residence, he was guided
by the decision of your office of July 10, 1876, in the case of Solomon
Males, in the same land district, wherein you held that a postmaster,
who had cultivated and improved his homestead, but never resided on
it because of his official duties, had complied with the law. One ex-
tract from that decision, which he quotes, is as follows:

His claim is considered a good one, therefore, and as the proof is sat-
isfactory in all other respects, save that of settlement, you are hereby
authorized to issue final papers upon payment of the legal commissions.

The same ruliag appears to have obtained in your office until Au-
gust18, 1882, for it wasa similar decision of thatdate which wasoverruled
in Harris v. Radelifie; wherefore I infer that your aforesaid decision
had not been modified or rescinded, in the Bloomington district, prior
to your action in the case now before me.

There is no doubt in my mind that said decision was a solemn expo-
sition of the law, in respect of the residence of public officials on their
homesteads, for settlers in that land district, on which they had a right
to rely, and by which they might properly guide their conduct.
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If a decision has been made upon mature deliberation, the presump-
tion is in favor of its correctness; and the community have a right to
regard it as a just declaration and exposition of the law, and regulate
their actions and contracts by it. (1 Kent Com., 476.)

If Sheppard had notice of said decision, he is protected by it; for,
though erroneous, it is a settled rule that the rights of claimants are not
to be prejudliced by the errors or misconduct of officers of the Land
Department. Since he had a right to rely on its decision, and did
so, that Department is bound to save him harmless, and, therefore, to
issue its certificate without proof of the residence which he was thereby
induced not to make or maintain.

In so ruling, however, I do not go to the extent to which courts of
law are accustomed to go, namely, of assuming that a claimant had
notice of such a decision. The decisions of the superior branches of the
Land Department are not so public or so widely disseminated as those
of the courts, and I think that no presumption of notice attaches to
them.

Whether they served as a guide in any particular case should be,
therefore, a question of fact, to be proved in the ordinary manner
to the satisfaction of your office or of this Department. In this case.
where the decision relied on was not rendered for ten months after the
date of the entry, it is properthat Sheppard shouldprove when, or about
when, he had notice of it, that his failure to reside on the land after
such notice should be overlooked, but that he should now make up the
legal term of residence required o him prior to such notice, before
making final proof.

Your decision is modified accordingly.

A BSENCE EXC USED-CONTEST DIS YISSED.

FOLEY V. BRASC1.

When the entryman's absences were caused by sickness and poverty, and in no in-
stance exceeded four months, and where there was good faith shown in the mat-
ter of cultivation and improvement, the entry is allowed to stand.

Secretary Teller to Commissioner Mciarland, March 26, 1884.

SiR: I have considered the case of Morris Foley v. John Brasch as
presented by the appeal of Foley from your decision of September 5,
1883, dismissing his contest against the homestead entry of Brasch for
lots 1, 2, and 3 of See. 31, and lot 4 of See. 20, T. 6, It. 4, Deadwood,
Dak.

March 20, 1879, Brasch made his entry for the land above described,
and March 8, 1882, Foley filed a affidavit for contest, alleging that
a Brasch has wholly abandoned said tract, and changed his residence
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therefrom for more than six mouths since making said entry, and next
prior to the date herein."

The evidence shows that Brasch has spent a considerable portion of
his time in pursuits not connected with the business of cultivating or
improving his claim, and at such times was absent therefrom-the long-
est period of absence shown being that of about four months just prior
to the bringing of the contest. It appears, however, that in the sum-
mer following his entry Brasch established a residence on the land, and
remained there until November; that he has shown good faith in the
matters of cultivation and improvements through each successive sea-
son, and at the time the contest was brought had improvements of the
value of $1,200 on the land. He accounts for his last absence, on which
the contest was grounded, by showing that he was called away by the
sickness of a sister, and that during such time he left a man in pos-
session of his claim. He also states that owing to his want of means
he has found it necessary to engage in work away from his claim dur-
ing the winter months in order to obtain money for the proper improve-
ment of the land.

Your decision is affirmed, and the contest is dismissed.

ABANDONMENT-I.TENTION-C IULTIV ATION.

EGBERT V. PAINE.

Notwithstanding non-residence, the homestead entry is allowed to stand, owing to
.good faith and cultivation shown by the claimant.

Secretary Teller to Commissioner HcFarland, April 1, 1884.

SIR: I have considered the case of Curtis Egbert v. Samuel S. Paine
on appeal by Egbert from your decision of September 12, 1883, dismiss-
ing the contest.

The record before me shows that Paine made a homestead declara-
tory statement for the NW. - of Sec. 26, T. 143, R. 50, Fargo, Dak., on
February 18, 1880, and on August 12, 1880, made soldier's homestead
entry No. 6,784 for the tract.

On March 24, 1881, Egbert filed an affidavit of contest alleging that
Paine had changed his residence from and abandoned the land for more
than six months since the date of entry.

The testimony adduced at the hearing shows that during the summer
of 1879 Paine erected a cabin on the land and broke about 20 acres of the
soil; in 1880 15 acres additional were broken, and put in crop. During
August, 1880, the family, with their furniture, moved from theirjyome
in Fargo, Dak., to the claim and occupied the cabin; but by reason of
the ill theorf his wife and his inability to procure medical treatment

\/ in the vicinity, he was obliged to send her with their children to Fargo,
distant about 20 miles. Paine appears to have occupied the cabin
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subsequently to that event, and attended to the various duties pertain-
ing to the care of a homestead elaim. During January, 1881, it is shown
that he repaired and improved the cabin, and that it then contained
furniture and housekeeping utensils, supplied by him, necessary for
the comfortable occupancy of a settler.

While the testimony shows that Paine has not made a strictly Con- V
tinuous residence, still, in view of the good faith displayed by him in
a constant improvement of the tract prior to and since the date of his
entry, and of his evident intent to maintain his residence thereon, not-
withstanding the illness of his wife, which necessitated his absence at
intervals I am inclined to the belief that he has suhstantially complied
with the law.

Your decision is affirmed for the reasons herein stated.

TEMPORARY ABSENCE-INTENTIO---GOOD FAITH-CONSTRUCTIVE RES
IDENCE.

SANDELL . DAVENPORT.

Where a claimant temporarily leaves his land for the purpose of earning an honest
livelihood, coupled with a bnafide intention of complying with the law, such
absence is accounted a constructive residence and compliance with legal require-
ments.

Secretary Teller to Commissioner McFarland, April 10, 1884.

SIR: I have considered the case of Neils Peter Sandell v. William E[.
Davenport, involving the SE. of Sec. 17, T. 126, R. 62, Aberdeen (for-
merly Watertown) district, Dakota, on appeal by Davenport from your
decision of September 14, 1883, holding his homestead entry of the
tract for cancellation.

It appears that Davenport made homestead entry No. 6,961 (Water-
town series) of the tract March 31, 1882. October 2, 1882, Davenport
having filed notice of his intention to commute his entry November 10
ensuing, the usual publication was had and the requisite proof made
accordingly. But meanwhile, to wit, October 28, Sandell had initi-
ated contest against said entry, alleging in his affidavit that "the said
William H. Davenport has wholly abandoned said tract * * *

for more than six months."
February 21, 1883, citation issued summoning the parties "to appear

before John II. Perry, notary public in and for D. T., at this office on
the 24th day of March, 1883." Both parties accordingly appeared with
their attorneys and witnesses, and upon the testimony thus adduced
the register and receiver recommended that the contest be dismissed
and the entry permitted to remain intact. From such action contestant
appealed, and you sustained the same by your aforesaid decision hold-
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ing Davenport's entry for cancellation. Wherefore he appeals there-
from.

By your decision you held that from a preponderance of the testimony
"the residence of the claimant seems to be quite poor, being at the most
a mere visit to the land, remaining but a day in each visit."

You seem to have discovered a discrepancy between his proof made
November 10, 1882, when he commuted his entry, and the material alle-
gations of his testimony given at the hearing; he having sworn upon
the former occasion that his residence had become continuous, while
upon the latter he swore that " he had visited the tract at least once a
week, except two or three times."

I have not so read the record. His commutation proof establishes
the fact that he initiated settlement and residence upon the land March
14, 1882, by erecting a shanty thereon, subsequently digging a well and
breaking about 32 acres, of which he cultivated about an acre and a
half during the first season following his entry.

It is true Davenport himself admits that he was obliged to leave his
claim frequently in quest of work, both by the job and by the day, as a
means of livelihood; but I fail to discover from the record that he has
in any wise evidenced his bad faith in the premises; but, contrariwise,
good faith, for during such temporary absences he had one George
Lawrence upon the land in his employ, whom he had hired to break and
cultivate the tract so long as he could afford to pay him therefor.

I think contestant has failed to verify his allegations, and that his
charge that neither Davenport nor any member of his family had " re-
sided on or in any way improved said tract of land " is offset by claim-
ant's own uncontroverted testimony, to wit: " At the time I slept there
I used hay for a bed and took my bedding with me. * * I am a
single man. I was married when I took the claim. My wife's health
was poor at the time. I have no children. My wife intended to come
as soon as she got better. She died the 20th of July, at Luther, Mich.
I have about 32 acres of breaking, a well between 18 and 20 feet deep.
I hired the breaking done. Geo. Lawrence did it for me."

The testimony both of contestant and his witnesses tends to show
mainly how much they did not know about the material facts in the
case. It is chiefly valuable to claimant Davenport, and this by reason
of its purely negative character, which if it were transposed and taken
postively would redound rather to his credit or good faith than to his
discredit. For instance, contestant's brother, Charles Sandell (one of
his witnesses), when subjected to the crucial test of cross-examination,
answered the only question asked him in this wise: "I did not think 
that Mr. Davenport had gone away and left his claim." The record
discovers the fact, although contained in a parenthesis-to wit, "(ob-
jected to by contestant)"-that contestant objected to such an ingenu-
ous disclosure by one of his material witnesses, notwithstanding his
allegations of abandonment.
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The question of bona fide residence is equally one of intention as of
fact. There is no question touching his commencing his residence with-
in the prescribed period, and I take it that if the temporary absences
in question are-as I think they have been-satisfactorily accounted
for, then his residence has been constructively if not actually sufficient.
The Department has repeatedly held-and it invariably holds-that
where a claimant leaves his claim for the purpose of earning an honest
livelihood, coupled with the bona fide intent to maintain his residence
upon and cultivate and improve his claim, such absence is accounted a
constructive residence upon the same, and compliance with legal re-
quirements. Having found from the record that Davenport has evi-
denced his good faith in the premises, and has shown such compliance
with said requirements, I therefore approve the register and receiver's
recommendations, and accordingly reverse your decision.

BUSINESS MEN-OCCASIONAL VISITS-SUBERFUGE.

CAMPBELL V. MOORE.

Persons living and doing business in cities and towns cannot secure title to public
lands by occasional visits to their claims. The visits in this case aggregate little
more than one month of actual residence in seven months from date of homestead
entry-the entry having been made in October and the proving up in May fol-
lowing, with settlement a short time prior to entry.

Commissioner McFarland to register and receiver, :hiron, Dak., April
16, 1884.

GENTLEMEN: I have considered the case of Robert S. Campbell v.
Richard T. Moore, on appeal by Campbell, involving homestead entry
No. 339, NE. J, 25, 112, 61,~made October 14, 1882.

It appears that on May 12, 1883, Campbell filed an affidavit of con-
test against tis entry, alleging abandonment, though the' affidavit does
not appear with the case, as it sholid. On the same day, having learned
of Moore's intention to make proof on May 14, 1883, he filed a protest
against said proof being received. On June 2,1883, a hearing was had
upon said protest, and on July 12, 1883, you dismissed the protest.
Moore claims to have made settlement on the land a short time prior to
entry. At the time of making this entry he was carrying on the busi-
ness of sewing-machine agent, and had a warehouse for that purpose
in Euron, and his wife conducted a millinery establishment, bbth liv-
ing in the store. He never removed from that home in Huron to the
land in controversy, but occupied the same as a home until the day of
hearing.

The improvements he put upon the land are very meager. He built
a board shanty upon the land in September, 1882, and afterwards had a
few acres of breaking done, using the sod to erect a small house. This
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land, thus broken, was never cultivated, except some potatoes and seed
were sown about the time or after the contest was instituted.

It was he custom of Moore to go to the claim on Sundays and return
to Huron on Monday morning to attend to business; sometimes he
would remain from Saturday evening till Monday morning.

This is clearly a case in which the claimant has undertaken to pro-
cure a title to Government land under the homestead law with the least
possible residence. Moorecannotputforwardthepleaof poverty. Both
he and his wife were carrying on business in Huron. He had a team
and wagon, and also kept some kind of a lodging-house, the same in
which he carried on his business, at an annual rental of more than $400.
ilis circumstances were far better than the majority of men who make
homestead entries. His mere occasional visits to the land to remain
overnight during eight months is not such a residence as is required
by the law, and his reasons for not making a continuous residence is
but a subterfuge to avoid the law.

This office recognizes the fact that an uninterrupted residence by Mr.
Moore during the fall and winter of 1882 could have been of no advan-
tage to himself, and perhaps but little to the claim. He was as well
aware of this when he made the entry as I am. His want of good faith
is evidenced by his attempting to prove up in the early spring on visits
to the land which, in the aggregate, would amount to but little more
than a mouth. The most charitable construction to be put upon the
matter is that he attempted to follow the example set by others, who
have a very loose idea of the nature of an oath or the requirements of
the law.

This office will not permit any one to thus withhold land from actual
settlement by bonafide seekers of homes. There is no question that if
the proof of others who have proved up in your district, especially those
living and doing business i cities and towns, had been submitted to
the same test as Moore's, their entries would have been in danger of
being canceled.

Considering all the facts, the appeal is sustained and the entry held
for cancellation.

So advise the parties.



DECISIONS RELATING TO THE PUBLICLANDS. 161

LEGAL -OFFICIAL-PERSO-VAL-SETTLEMENT-CULTIATIO.

HUMBLE V. MCMUTRTRIE.

Personal residence may be in a different place from legal residence. An official is not
supposed to spend every minute, day, or week at the place of his official business,
and may properly leave it for a time and establish a good residence on the public
domain. A settler establishes a residence the instant he goes on the land for the
purpose of establishing it, though circumstances may prevent his maintaining
the residence.

Secretary Teller to Commissioner McFarland, April 21,1884.

SIR: I have considered the case of John W. Humble v. Ephraim
McMurtrie, involving the latter's homestead entry, No. 3791, made
November 29, 1881, on the SE. j of Sec. 8, T. 163, R. 55, Grand Forks
Dak., on appeal by McMurtrie from your decision of September 29,
1883, holding said entry for cancellation.

The affidavit of contest filed October 13, 1882, alleges that " the said
McMurtrie has failed to ever establish a residence on said land as re-
quired by law, and that the said tract is not settled upon and cultivated
by said party as required by law." There were no witnesses on the
part of the contestee. For the contestant David Best testified that
MeMurtrie was on the land when he built his house, but that he thought
he was afterwards away from it more than he was on it, and that he
could not swear positively that he or some member of his family did
not reside there continuously. Charles Dalzell testified that when Me-
Murtrie built his house he slept there one night, when he was summoned
away on business; that he frequently saw smoke coming from the house
for a night or two, and thinks McMurtrie or some member of his family
was in the habit of coming down from Pembina and staying from Satur-
day to Monday; that at one time McMNurtrie was there with his wife
and family for three days. Both witnesses testify that prior to contest
McMurtrie built a good house on the land and broke and planted five
acres, and that others hired from him the right to cultivate some 50
acres of it.

This testimony wholly fails to show that McMurtrie did not lawfully
settle, establish a residence on, or cultivate the land. It, therefore,
does not sustain the allegations in the affidavit of contest. As to the
settlement and cultivation, there can be no question. As to residence,
a settler legally establishes a residence the instant he goes on the land
for the purpose of establishing`it; that- he IS ki d th et instat oI
s ortly afterwards forcibly dispossessed, or ballei yy uri7ibifh-s
ness does not affect the questioe. her e o =
something more than lHumble has shown against a man who went on the
land to build his house, remained there until required by an unexpected
cause to depart, built a good house, and had 50 acres cultivated to
crop, in order to convict him of failure to establish his residence. All
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this is evidence that when he went on the land he intended to make
it his home and to estat lish his residence there.

Your decision, however, holds that as "it is shown that McMurtrie
was collector of customs of the district of Minnesota at the time he

ma t, and as Sec. 2596, Rev. Stat. of the United States, pro-
vides that such officer 'shall reside at Pembina,' it is presumed that his
residence could not be on the land embraced in his entry." While this
is true as to the personal residence to which the statute refers, it is
erroneous as to a legal residence, which most officials of the United
States maintain apart from their p al residence. The statute-is
not to he construed as requiring a person to spend every minute, day,
or week of his official life at Pembina; hence he may in good faith
leave his official business for the purpose of establishing his home, his
legat residence on a tract of land, whereon he roetpael
famil ad toremnain with them from time to time. Therefore it does not
necessarily follow from the statute cited that Mcurtrie did not estab-
lish a legal residence on his homestead, and, as that was the contest
charge, the entry should not be canceled.

Your decision is reversed.

NECESSARY ABSENCE-BONA RIDES CONSIDERED.

HOLZ V. FOX.

The entry should be allowed to stand in the case of a homestead claimant, who, hav-
ing established a residence on a tract, went into service, the absence being nec-
essary to obtain alivelihood.

Secretary Teller to Commissioner McFarland, April 22, 1884.

SIn: I have considered the case of Fred. Elolz v. Jennie Fox, involv-
ing the latter's homestead entry No. 2732 for the NE. j of Sec. 27, T. 159,
R. 54, Grand Forks, Dak., on appeal by Fox from your decision of Au-
gust 20, 1883, holding the entry for cancellation.

Said entry was made June 15, 1881, and affidavit of contest filed
March 23, 1882, alleging failure to establish a residence, change of resi-
dence for six months prior to date of affidavit, and abandonment.. At
the hearing it was shown that Miss Fox, who is an orphan, built her
house about November 1, 1881, broke an acre and a half, dug a well, be-
gan to reside in the house November 27, 1881, and remained for two days
and a night, when she went out to service (obliged to do so, it appears, in
order to earn money with which to improve her homestead), returning
on April 16, 1882, remaining six weeks on the land, planting a small
crop, and then going out again into service.

1 am of opinion that, in view of all the circumstances, Miss Fox estab-
lished a bona fide residence on the land. This being so decided the
plaintiff has failed to prove his case; for it is clear that he showed nei-



DECISIONS RELATING TO THE PUBLIC LANDS. 163

ther abandonment nor change of residence for six months. I concur
with the local officers in their opinion that the contest should have been
dismissed, and therefore reverse your decision.

COM.ENCEMENT-TECHNICLITIES-SPEC ULATIVE ENTRY.

LUNDE v. EDWARDS.

Homestead entry allowed to stand, notwithstanding the claimant failed to commence
residence on the laud prior to the initiation of contest, for the reason that the
severe winter prevented his completing his house.

The Land Department will not lend its power to the accomplishment of an effort to
defeat an honest settler's rights, on mere speculative and technical grounds.

Secretary Teller to Commissioner McFarland, June 4, 1884.

SIR: I have considered the case of Tollef H. Lundev. Andrew W. Ed-
wards, on appeal by Edwards from your decision of September 14, 1883,
holding for cancellation, on the ground of abandonment, his homestead
entry, No. 4408, made October 11, 1881, for SE. i of 8, 158, 56, Grand
Forks, Dak.

Contest was instituted September 25, 1882, and hearing had January
24, 1883. The register and receiver decided against the contestant.
You reversed their decision on the ground of technical failure on the
part of Edwards to actually commence residence on the land prior to
initiation of contest, although he had in April and May, 1882, broken
several acres of ground which he cultivated to crop during the season,
and had partially erected a house on a good foundation laid early in
May, but which he had not completed prior to the filing of the affidavit
of Lunde.

He explains this by showing that the winter was too severe to allow
hint to build or improve; that in April he visited the land, and found it
overflowed and too cold and wet to cultivate; that in May it was still
unfit that the nearest lumber was 30 miles away; that he failed to ob-
tain teams for hauling until after harvest; that he put in the crops by
hiring, and had his foundation laid, corner posts and otherposts erected
and partially covered with tarred paper, which, however, proved insuffi-
cient to withstand the winds, and render the structure habitable; that
he toon his family to the neighborhood, but could not occupy the house;
that he was engaged as a stationed minister of the gospel during the
summer, but finally reached his place and completed a habitable abode.

It is clear to my mind that here was no abandonment in fact. The
law recognizes climatic reasons for failure to begin residence within six
months; and it is notorious that such reasons exist in the northwest
during winter. Early in spring Edwards was on the ground asserting
his claim, and had until October 11, 1882, to establish his residence.
He was proceeding to that end long prior to contest, and contestant was
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aware of his efforts and improvements. Nevertheless Lunde did not
await the twelve months, but proceeded to attack the entry for aban-
donment in advance of the statutory period, xvell knowing that no inten-
tion to desert the premises existed, and relying purely on the technical

'Ire for the success of his contest.
This Department will not lend its power to the accomplishment of an

effort to defeat an honest settler and deprive him of his labor and im-
provements on mere speculative and technical grounds. It is not as-
serted nor pretended that Lunde had a particle of interest in the land,
or even desires it for his own settlement. He is a saloon-keeper, resid-
ing in a town, without a family, and not likely to have such urgent
need of a home as to entitle him to the privilege of appropriating that
of a settler whose good faith has been sufficiently manifested by his
efforts, although not fully complying with all the demands of the law.

I reverse your decision, and affirm that of the register and receiver.

36. RIGHT OF PURCHASE.

FINAL JUDGMENT-ACT OF JUNE 15, 1880-WHEN BARRED-NEGLECT
OF PUBLIC OFFICER.

POMEROY v. WRIGHT.

When the contestant has obtained jdgment in his favor by the local officers, or on
appeal, which becomes final, his right of entry attaches at the date said judgment
became final, and, if duly exercised, bars a purchase upon application filed after-
ward. If the contest is finally decided adversely to the contestant his right of
entry never did attach.

The contestant obtained jdgment against the entryman on July 16, 1881, and under
Rule of Practice 47 judgment became final August 16, 1881, while the cancella-
tion was not made until February 7, 1882. Here, by reason of the delay of the
Government, six months were allowed to elapse, after the rights of the respect-
ive parties were finally determined, before the judgment was carried into execu-
tion; during all of which period, and until the last day thereof, no offer to pur-
chase was made by the entryman. There is no rule of law that can be invoked
which justifies the Government in thus depriving a person of a legal right by
such delay; on the contrary, the law, as enunciated by the Supreme Court, ex-
pressly forbids it.

Secretary Teller to Commissioner McFarland, December 17, 1883.

SIR: I have considered the appeal of Charles W. Wright from your
decision of May 5, 1882, rejecting his application to purchase, under
the act of June 15, 1880, the land embraced in his homstead entry, No.
3829, namely, the NE. i of Sec 12, T. 116, R. 56, Watertown, Dak.

It appears from the record that Wright made said entry October 25,
1879, and that it was supended by your letter of July 24, 1880, for the
reason that the affidavit did not conform to section 2294, Revised Stat-
utes. The entry was also contested for abandonment by one P. A.
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Pomeroy, decided adversely to Wright by the local officers on July 16,
1881, and said decision sustained by your letter of January 27, 1882.
From this decision he did not take an appeal, but thereafter applied
for a rehearing, and, it being granted, he failed to appear at the trial.
Pomeroy made due' application as a successful contestant, namely,
within thirty days after cancellation, to enter the land for homestead
purposes under the act of May 14, 1880.

It appears further that your said letter directing cancellation of
Wright's entry was received at the local office on February 7, 1882, at
9 o'clock a. in., and that the cancellation was made on the local records
at 9.45 a. m. of that day. On the same day at 9 o'clock a. m. Wright
-was at the local office, and at or about 9.15 a. m. made his application
to purchase. Said application was rejected by the local officers for the
reason that the entry had been canceled prior to its receipt, and on ap-
peal the rejection was sustained by your decision aforesaid.

Counsel in their appeal assign for error in said decision, first, that
Wright was not deprived of his right of purchase by the cancellation
of his homestead entry, as ruled in the case of J. W. Miller (9 Land
Owner, 57). Said case was one where the question was between the
Government and settler only, and in the subsequent case of G. S.
Bishop (9 Land Owner, 95), it was held that when adverse rights at-
tached prior to application, under the act June 15, 1880, the right of
purchase was barred.

Counsel assign for error, second, that the record shows an applica-
tion by Wright to purchase prior to the cancellation at 9.45 a. m. on
February 7, 1882, and this raises the important question in the case.
Your decision holds that " cancellation takes effect on the receipt of the
letter of cancellation at the district office," and that in the case at bar
it took effect at 9 a. m, on said (lay, and before the application to pur-
chase was made. I do not think a decision founded on either of the
above propositions would satisfactorily dispose of this class of cases.
The first makes the rights of the parties dependent on a mere form,
namely, the clerical act of cancellation, while both ignore the rights of
the contestant in the premises. The act of June 15, 1880, gives the en-
tryman a right of purchase, and the act of May 14, 1880, gives the suc-
cessful contestant a right of entry. These statutes are independent of
and do not conflict with each other, for it is clear that by the later act
Congress did not intend to interfere with any rights acquired under the
earlier. The proviso to the act of June 15, 1880, reserving the rights
or claims of subsequent homestead entrymen, was, in my judgment. not
necessary to effect this result; like the proviso in the act of March 3,
1863, the intention of Congress is sufficiently clear without it. (. L.
& G. R. R. Co. v. U. S., 92 U. S., 733.) In adjusting adverse claims
under these two laws, therefore, the fundamental rule is that the home-
stead entryman, or his transferee, has the right of purchase only until
the time when the contestant's right of entry attaches.
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Now, the act of May 14, 1880, gives the contestant a right of entry for
thirty days from date of the notice of the cancellation which he has
procured. It thus fixes the time after which his right of entry ceases,
but it does not fix the time at which his right of entry attaches.
Hence this latter right must be determined by a consideration of other
statutes and of the general principles of law applicable to the case.
Section 2297 invests thelocal officers with power to hear and determine
charges of abandonment and change of residence, and if they find ad-
versely to the claimant it declares that " then and in that event the
land shall revert to the Government." But other statutes give the con-
testee the right to continue his defense until judgment by the court of
highest resort, while the rules of practice make the judgment final
when no appeal has been taken within a fixed period. As the act of
June 15, 1880, is remedial, a liberal construction of it will extend the
time of purchase to the limit of the time of defense. Indeed, the con*,
testant has not " procured the cancellation" until the contestee has ex-
hausted his right of defense. On the contrary, le has procured the can-
cellation when there is no longer a right of appeal. Upon adverse
judgment, therefore, it follows that the original claimant loses his right
to the land when such judgment is final; the judgment itself deter-
mines his right, while the cancellation is a mere formal method of exe-
cuting it, ad takes effect by relation as of the date of the judgment, so
far as the entryman's rights are concerned.

From the foregoing it follows that if the rights are lost and acquired
by a contest they are equally lost or acquired by the judgment of the
local officers, or on appeal. Now, the successful contestant does acquire
a right of entry by his contest, under the act of May 14, 1880, and con-
sequently he acquires it by the jdgment, whose result is published to
the world at some subsequent date by the formal cancellation. The
law does not limit his right to the date of the cancellation; it makses
it dependent upon the success of the contest. Hence he does all the
law requires him to do, in order to acquire the right of entry, when
he has successfully maintained the charges, and his right would date
from the final judgment were the cancellation never formally made;
for " it is a well established principle that where an individual in the
prosecution of a right does everything which the law requires him to
do, and he fails to attain his right by the misconduct or neglect of a
public officer, the law will protect him." (Lytle v. Arkansas, 9 Howard,
:1t.) Consistently with this it is held, under the act of May 14, 1880,
in the case of John Powers (8 Land Owner, 178), where " the contestant
had done what he could to procure the cancellation," that "if it was
cancelled in pursuance of his action he was within the descriptive terms
of the statute and entitled to its benefits." It would be a perversion
of legal principles to construe the act referred to as giving a contestant
right of entry only when he had "procured the cancellation" in fact,
for that might never be made, and the law would thus become a nullity.
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Its manifest intention is to accord the right when the contestant pro-
cures the judgment, which makes it the duty of the officers of the Land
Department to cancel the entry, for he is not empowered to make the
cancellation himself. For similar reasons it was held in Railroad Com-
pany v. Smith (9 Wallace, 95), where it was said to be the duty of the
Secretary of the Interior to ascertain and make out lists of certain
swamp lands, that " the right of the State did not depend on his action,
but on the act of Congress; " and the same rule is applied to the rights
of a railroad company in VanWyck v. Knevals. (106 U. S., 367.)

The rule thus deduced by a construction of the statute, namely, that
the successful contestant's right of entry attaches at the date of and
by force of the adverse judgment, subject to defeat only by reversal on
appeal, is in harmony with another settled rule relating to the disposal
of the public lands. Where persons must acquire right to land by the
performance of some act, the maxim qui prior est empore,potior estjure,
applies; or, as stated in Shepley v. Cowan (91 U. S., 330), " the party
who takes the initiatory step in such cases, if followed up to patent, is
deemed to have acquired the better right as against others to the prem-
ises. The patent which is afterward issued relates back to the initia-
tory act, and cuts off all intervening claimants." Now, the two acts of
Congress relied on by the parties to this cause provide two different
things as initiatory acts to the acquirement of a right of entry: one is
an application to purchase, the other is a successful prosecution of a
contest. Whichever person completes his initiatory act first acquires
the superior right; and consequently if the contestant procures judg-
ment before the entryman offers to purchase, the right to purchase is
barred. If a right to patent is acquired by doing all that the law re-
quires the contestant to do, afortiori his right to have the cancellation
made is acquired by the same act, and the cancellation, like the patent,
relates back to its date and cuts off intervening claims. So, where a
pre-emptor has complied with the prerequisites of the statute he is not
only " entitled to patent," but " he is entitled to certificate of entry."
(Frisbiev.Whitney, 9 Wallace, 194.) As remarked in Shepley v. Cowan,
in relation to two acts of Congress under which adverse rights were
claimed, " the two modes of acquiring title to land from the United
States were not in conflict with each other. Both were to have full
operation, that one controlling in a particular case under which the
first initiatory step was had."

Again, in Houston v. Coyle (10 Land Owner, 224), the analogy be-
tween the right of a contestant and a common informer was pointed
out. Such analogy may be further illustrated by the fact that the right
to a moiety of the penalty, which the informer at common law acquired
by his suit, could not be divested even by a pardon of the offender:

The right so attaches in the first informer that the King, who before
action brought may grant a pardon, which shall be a bar to all the
world, cannot after suit commenced remit anything but his own part of
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the penalty. For, by commencing the suit, the informer has made the
popular action his own private action, and it is not in the power of the
Crown, or of anything but Parliament, to release the informer's inter-
est. (2 Black. Com., 437.)

The same principle must apply in the case of a contestant, under the
act of May 14, 1880, whose right, however, by force of the statute at-
taches at date of the judgment, and not at initiation of the contest.

Nor is there any onflict between the rule laid down here and the
established rule of the Land Department, referred to by counsel for
Wright and in your decision aforesaid, that cancellation takes effect by
a formal act at the local office. That rule is made for a different pur-
pose, and is founded on another law, or construction of law, which re-
serves all land covered by an entry, and declares it not to be " public
land;" when the entry is canceled in fact, the reservation is removed
and the land is restored to the public domain. The two rules, being
founded on different statutes and designed to accomplish different ends,
do not and cannot conflict. The former fixes the time when the right
of entry by a successful contestant attaches in law, and the latter the
time when entry may actually be made. It is well settled that a per-
son may have a right of entry prior to the actual cancellation of an
existing entry, as where land occupied by a settler is afterward entered
by another person. Such a settler has also a right to the cancellatiou
of the entry of record, because he has a right to enter the land for
himself by performance of the initial act required by the law. And
here again the rule laid down in this decision is in harmony with pre-
existing rulings of the Land Department.

The decision in the case of Gohrman v. Ford (8 Land Owner, 6), which
has become a leading case on this subject, was based on a different
state of facts from those in the case at bar. There the offer to purchase
was made before the hearing, anti the only question was whether the
contestant had completed the initial act required by the law at date of
the offer to purchase. It was held that he had not, but the reason was
based on the rule that he could not actually make entry until after can-
cellation, without consideration of the question whether he could ac-
quire a legal right to enter by a judgment; consequently that decision
and this do not properly conflict. In the case of Whitney v. Maxwell
(10 Land Owner, 104), the facts were substantially the same, and it was
decided on the authority of Gohrmau v. Ford. In Bykerk v. Oldem-aver
(10 Land Owner, 122), it was held that the ight of purchase is not
barred by an adverse decision of your office overruling the local office,
though application is filed after said decision. But it is to be observed
that none of these cases are overruled by the present case, for in none
of them had judgment actually become final. In the first-named case
it is expressly said that whenever the entryman "4 tenders to the Go--
ernment its price for the land, and the rights of no other person are
affected thereby, he should be permitted to purchase." This is sound
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doctrine, and the only remaining point to be determined is when such
rights are affected by a purchase, which has not heretofore been fully
considered. This case decides that when the contestant has obtained
judgment in his favor, by the local officers, or on appeal, which becomes
final, his right of entry attaches at date said judgment became final,
and, if duly exercised, bars a purchase upon application filed after-
ward. If the contest i finally decided adversely to the contestant
his right of entry never did attach.

This case also very clearly illustrates the injustice of a rule making
the contestant's right of entry dependent on formal cancellation, and
emphasizes the necessity of the rule herein laid down. The contestant
obtained judgment against the entryman July 16,1881, and under Rule
of Practice 47 judgment became final on August 16, 1881, while the
cancellation was not made until Febrnary 7, 1882. Here, by reason of
the delay of the Government, six months were allowed to elapse after
the rights of the respective parties were finally determined before the
judgment was carried into execution, during all of which period, and
until the last day thereof, no offer to purchase was made by the entry-
man. There is no rule of law that can be invoked which justifies the
Government in thus depriving a person of a legal right by such delay;
on the contrary, as above shown, the law as enunciated by the Supreme
Court expressly forbids it.

Upon these grounds your decision is affirmed.

37. SECOND ENTRY.

ENTRIES-WIDOW AS LEGAL REPRESENTATIVE.

A widow as the legal representative of her deceased husband may continue to culti-
vate his homestead, and at the same time make an entry in her own name.

Commissioner McFarland to P. M. Heaton, Huron, Dakt., May 24, 1883.

SIR: In reply to your inquiry of the 27th of March last, you are ad-
vised that the widow of a " homesteader " who died before completing
his title to the land, but who up to the date of his death complied fully
with the homestead law, would not, while continuing the cultivation of
said homestead claim as the representative of her deceased husband,
be debarred from exercising her own rights under the homestead acts
(see Copp's Land Laws, Vol. I, page 442, case Adelphine Hedensky,
decision honorable Secretary of the Interior, dated August 25, 1875),
although it may appear somewhat extraordinary that one party can
carry two homesteads at the same time, there is no escape from this
conclusion, in the light of the decision above quoted; for no residence
being required in completing the husband's entry there is nothing to
prevent the widow from fulfilling the legal requirements in both entries.
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FAILURE OF RESIDENCE AND SETTLEMENT EXPLAINED.

FRANCIS M. FOSTER.

A settler who made homestead entry of the wrong tract by mistake, and who failed
to reside on and cultivate either tract by reason of the sickness of his wife, is
allowed to amend his entry so as to embrace the tract originally selected, provided
that no adverse right has meanwhile attached to it.

Secretary Teller to Commissioner 11cFarland, September 18, 1883.

SIR: I have considered the appeal of Francis MA. Foster from your
decision of November 23, 1882, rejecting his application to make another
entry in lieu of his homestead entry, No. 16364, made May 5, 1881, of
the NW. - of See. 29, T. 4 S., R. 2 W., Concordia district, Kansas.

It appears that the entry was canceled October 17, 1882, for relin-
quishment, pending a contest initiated against the same by one Edgar
McKie, September 13 preceding, upon the ground of abandonment.

Foster bases his application upon the ground that the aforesaid tract
is not the one he intended to enter, and which he supposed until Sep-
tember 1, 1881, had been described in his original application. He fails,
however, to describe the tract he intended to enter.

It transpires through his own affidavit, and those of two other affi-
ants corroborating the same, that he was pecluded from complying
with legal requirements in point of residence and cultivation of the
tract described in his entry by reason of the sickness of his wife on or
about September 5, 1881, in Concordia, Kans.; that " on the 13th (lay
of September, 1881, one Edgar McEKie commenced a contest against me
on said land for such failure to reside on the same, &c., *** and
that by reason of said contest I am about to lose the benefit of my home
stead right. all of which is from no fault on my part," &c.

You held that under the rulings of the Department the only relief
that could have been granted Foster would have been to allow him to
amend his entry so as to embrace the tract he intended to enter; "but
as a condition precedent it would have been incumbent upon him to
show compliance with the law as to residence and cultivation of the
tract originally selected."

As I said under date of April 2, 1883, in the case of Neubert v. Mid-
dendorf (10 Copp, 34), " such amendment is recognized by the practice
of the Department to obtain the correction of a misdescription in the
original papers growing out of accident or mistake, clerical or other.
wise, when the settlement of the party is bona fide upon a particular
tract, and he is in danger of losing his actual home and improvements."

Under date of July 27 last, in the e parte case of Thomas Hammill,
I said that "if the privilege of such amendment be recognized in the
presence of an adverse right or interest, I think its recognition in ee
parte cases-where no such right exists-the more reasonable and
just."
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Although Foster is in no danger of losing his actual home and im-
provements, he has wholly failed to comply with legal requirements;
he has nevertheless satisfactorily explained the cause of such failure.
And as this is matter to be considered solely between the Government
and him, I deem it to be but reasonable and just, and resting clearly
within the scope of my discretion, to recognize a right expressly con-
ferred by law, but of which he would otherwise be deprived by purely
fortuitous circumstances. I am aware that section 2298 of the Revised
Statutes provides that " no person shall be permitted to acquire title
to more than one quarter-section under the provisions of this chapter;"
but it should be observed that as he has not so acquired title, his case
does not come within the intendment of such prohibition.

I am, therefore, of the opinion that in the event of his designating
exactly the tract he intended to enter he should be permitted to make
entry of the same upon payment of the usual fees, provided, of course,
no adverse right or interest has accrued meantime to preclude such
entry; in which event it would be competent for him to enter another
tract instead.

Your decision is accordingly reversed.

CHARACTER OF LAND-RELINQUISHMENT.

SILAS HALSEY.

By reason of the altitude and lack of moisture the land in this homestead entry will
not produce crops. A relinquishment and second entry are permitted.

Secretary Teller to Commissioner McFarland, November 6, 1883.

SIR: I have considered the appeal of Silas Halsey from your decision
of September 28, 1882, refusing to allow him to amend his homestead
entry, No. 4364, covering the E. of the NE. i and the E. of the SE.
i of Sec. 13, T. 21 S., R. 28 W., Lared, Kans.

It appears from the record that he made said entry on January 28,
1879; that he broke 10 acres in the spring of 1880 and planted it to
corn, which crop proved a failure; that he sowed 10 acres to wheat in
the fall of 1880, which also entirely failed; that he replanted 10 acres
to corn and millet in the spring of 1881, which, as in the former cases,
entirely withered away and perished for want of moisture; that he
liberally planted with potatoes and various other vegetables, all ot
which failed to grow; and that he took the land in good faith, and in
good faith continuously resided on and tried to cultivate it; but that
he found by experience, what he could not ascertain without it, that by
reason of the great altitude and the limited rainfall it is impossible to
cultivate it successfully. Wherefore he asks permission to amend his
entry so as to embrace land which is susceptible of cultivation.
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I observe that your office allowed new entries in the cases of L. P.
Skarstad, A. 0. Rolstad, and Benedict Levin (9 Land Owner, 58), where
the soil was unfit or the water too scarce for cultivation. In those cases
there appears to have been no negligence or lack of good faith, and in
the case now before me the facts warrant a similar conclusion.

Wherefore I am of opinion that Halsey should be allowed to relin-
quish his present entry, without prejudice to his right to make another.

Your decision is accordingly reversed.

38. SETTLEMENT.

CHARACTER OF LANDS-PRIOR SETTLEMENT-BrGHfT OF ENTRY.

MARTIN . HENDERSON.

Where a settler goes upon land afterwards sought to be entered under the act of June
3, 1879, such settlement followed by a homestead entry precludes a timber entry,
and questions as o the relative value of the land for agricultural purposes or for
timber are not to be considered.

Acting Commissioner Harrison to register and receiver, Stockton, al.,
July 16, 1883.

GENTLEMEN: It appears from our records that Eli Henderson made
homestead entry No. 3695, September 15, 1882, SE. { SW. , Sec. 2, 10
S., 24 B., alleging settlement July 29, 1882.

I am in receipt of your letter of March 1, 1883, transmitting testi-
mony in the case of John A. Martin v. Eli Henderson, involving the
land above described.

It appears that Martin filed a sworn statement, August 14, 1882, cov-
ering the E. J SW. -1 Sec. 2, and E. i NE. J Sec. 11, 10 S., 24 E., and
on the 23d of November, 1882, a hearing was had to determine the
character of the land embraced in Henderson's entry.

You decided that the land in contest was more valuable for agricult-
ural purposes than for timber, and awarded it to Henderson.

An appeal is filed from your decision.
In reply I have to state that the fact that Henderson settled upon the

land in July, 1882, as alleged by him, is not disputed, and under the
act of May 14. 1880, his right under the homestead law relates back to
date of settlement. Hence at the date Martin presented his proof and
applied to make cash entry of the land under the act of June 3, 1878,
the land in contest was embraced in a homestead entry, the right of the
claimant antedating the sworn statement filed by Martin. It was not,
therefore, subject to entry under said act, and, without considering the
testimony as to the character of the land, the application of Martin is
rejected so far as it relates to the SE. i SW. Sec. 2, 10- S., 24 B.
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You will advise the parties in interest of this decision, allow the usual
time for appeal, and in due time make the proper report to this office.

Affirmed by Secretary Teller, February 13, 1884.

CONTESTS-FAIL E7RE OF SETTLEMENT.

COOK V. SLATTERY.

Work done on the land in question by a party who is hired by a corporation to dig a
ditch thereon cannot be claimed as an act of settlement.

Acting Secretary Joslyn to Commissioner McFarland, August 20, 1883.

SIR: I have considered the case of Samuel R. Cook v. William Slat-
tery, involving the SE. I of Sec. 2, T. 24 S., R. 34 W., Larned, Kans., on
appeal from your decision of August 7, 1882, adverse to Cook. The
record in the case presents the following facts:

Slattery made homestead entry for the tract described, on the 16th
of April, 1881, alleging settlement April 9, 1881. Said entry was made
after the passage of the act of May 14, 1880 (2 [ Stat., 140), and the
right relates back to the date of settlement. On the 16th of April (the
same day on which Slattery made entry), Cook applied to enter the
same tract, and alleged settlement April 10, 1881. His application
was rejected by the local office. for the reason that, when presented,
the application of Slattery showing a prior right had been received and
made a matter of record. It was not only first presented, but it a]-
leged the earlier settlement. From this decision appeal was taken
to your office, and in connection therewith appellant, Cook, filed his
affidavit, corroborated by two witnesses, setting forth that he had,
under a misconception of the law, erred i fixing the date of his settle-
ment as of April 10, 1881, and that as a matter of fact he made settle-
ment April 7, 1881.

Your office on the 26th of July, 1881, ordered a hearing to determine
the facts, and on the 19th of April, 1882, the register and receiver trans-
mitted to you the testimony taken at the hearing had, pursuant to your
order.

Upon an examination of the testimony you speak of the case as a
doubtful one, but say that you find no good reason for disturbing the
decision of the local office dismissing the contest, and you affirm the
same.

The evidence adduced at the hearing furnishes the following facts,
which are made the basis by Cook for the change of his allegation as to
date of settlement.

On the 7th, 8th, and 9th of April, 1881, and for a few days following,
an irrigating ditch was in progress of construction near the land in
question, a branch of it crossing said land, This ditch was built by a
stock company.
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Cook was employed by and worked for said company, with his team,
on the branch ditch traversing the tract in dispute. He began work
April 7, and worked until and including the 12th, excepting the 10th,
which was Sunday. On that day he moved his house on to the tract
claimed, and in his application to enter he, therefore, gave the 0th as
date of settlement. He now claims that his first act of settlement was
on the 7th, because, though employed by the irrigation-ditch company,
he worked on that portion of the ditch which traversed the land in ques-
tion, and in so doing had in view the improvement of said tract, intend-
ing to claim the same as a homestead.

The evidence shows that he was employed by the company, and that
in settling for his services three ways were open to him: 1st, to receive
all his pay in cash; 2d, to receive half cash and half in water; or, 3d,
to take company stock. It appears there has not yet been a settlement
between him and the company.

Upon a careful consideration of all the facts, I am of the opinion that
Cook's first act of settlement within the meaning of the law was on the
10th of April, 1881.

The work done on the ditch, while it may have been beneficial to the
tract in dispute, in common with other tracts in the vicinity, was work
done by the company; and whatever Cook did was labor for which he
was to receive from the company a stipulated price.

While he saw in the building of the ditch an accruing benefit to the
land, and may by such fact have been influenced in selecting as a home-
stead the particular tract in question, and so may, while at work for
the company, have intended to enter the tract, yet such work can in no
proper sense be regarded as settlement, whether viewed from the stand-
point of the act itself or of the intention at the time of the act.

He did not so regard it at the time, nor when he afterwards, on
April 16, he applied to enter; but, finding his application rejected by
reason of an adverse claim presented by another, who alleged settlement
one dav earlier than the date named in his application, be afterwards
changed his allegation so as to antedate the other party in the matter
of settlement.

His work on the ditch in the employ of the company was no more an
act of settlement than would work on a railroad passing through a
given tract be an act of settlement on such tract. The value of the
land in either case might be enhanced, but if so it is by the act of the
company, and whatever the employ6 does is done for the company. I
find nothing in the showing which would justify the conclusion that
Cook performed any act of settlement on the tract in question prior to
April 10, 1881.

Your decision dismissing the contest is affirmed.
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ACTS OF AGENTS.-RIGHTS ACQUIRED BY.

McLEAN v. FOSTER.

No one can acquire a settlement right to public land by virtue of plowing or other
acts performed by an agent.

Acting Secretary Joslyn to Commissioner McFarland, April 7, 1884.

SIR: I have considered the case of James McLean v. Margaret J.
Foster, involving the W. of the NE. 1 of Sec. 3, T. 156, R. 54, Grand
Forks, Dak., on appeal by McLean from your decision of August 25,

1883, awarding the tract to Foster.
It appears from the record that this land was surveyed in the spring

or summer of 1880, but that the plats were not filed until May 12, 1881.
About the time of the survey the Foster family, father, mother, brother,
and sister, made arrangements to apply for this whole section and part
of another. On several parts of it they made individualsettlement and
residence, but not on the NE. . On that tract in May, 1880, Fos-
ter's brother. at her request he testifies, plowed a few acres of ground
and hauled some logs for a future house. She was not on the land at
the time, but was then and continually afterward living in the town of
Grand Forks. In the early part of April, 1881, McLean went upon the
section and began to build a house on the NE. of the NE. 4. While
so building, Miss Foster's brother began to build her house on the W. 4
of the NE. , and was notified by McLean of his claim to the entire
quarter; nevertheless he continued to build, and Miss Foster took per-
sonal possession of the house on May 5,1881. Both parties appear to
have complied with the law since.

Whatever right McLean has to this land he acquired on the day he
settled ; and there is no doubt that he is entitled to the entire 4uarter,
unless Miss Foster then had a superior right to it. At said date she had
no right to it whatever against the United States or against him, for she
had not made a legal settlement, nor even taken possession of the land.
No one can acquire a settlement right to public land by virtue of an-
other's acts, and the plowing or other work done for her by her brother
was inefficacious for any purpose. This is the settled rule. And, in-
deed, if she had actually settled in person in May, 1880, her failure to
follow it up by establishing a residence would have divested her of all
right acquired by the settlement.. In my judgment Miss Foster has
neither a legal nor an equitable claim to the tract in question, and her
entry should be canceled.

Your decision is reversed.
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39. TRANSFEREE.

PURCHASE-ACT OF JUNE 15, 1880-BOUNDS GOVERN QUANTITY.

GUNNING v. HEERON.

Where a homestead entryman attempted to transfer part of his land prior to June
15, 1880, the transferee may be allowed to purchase his part when the entryman
applies to purchase under the act June 15, 1880. Where there is a discrepancy
in a deed the metes and bounds must govern rather than the quantity named.

Secretary Teller to Commissioner lfcFarland, May 9, 1884.

SIR: I have considered the case of W. D. Gunning v. William Heron,
involving the SW. i of the SW, of Sec. 11, T. 21 S., R. 29 E., Gaines-
ville Fla., on appeal by the last named from your decision of October
26, 1883 (10 opp, 273).

The contest and the appeal grew out of the following facts: Heron,
on the 8th of February, 1876, made homestead entry for the SW. 1 of
Sec. 11, above mentioned, having previously made settlement and es-
tablished his residence thereon. On the 8th of August,1879, he signed,
at Waltham, Mass., an agreement in language as follows: "I hereby
agree to transfer for value received a tract of land of 10 acres (ten acres)
in the town of Altamont, Fla., to W. D. and Mary Gunning."

On the 13th of February, 1880, he executed at Altamont, Orange
County, Florida, a formal instrument (called on its back a bond for a
deed), giving and agreeing to convey by warranty deed to William D,
Gunning for valuable consideration, as soon as he shall get title from
the United States, the SW. of the SW. of Sec. 11, T. 21 S., R. 29 E,
containing ten acres more or less, the same being a part of said Heron's
homestead entry. In June, 1882, Heron, notwithstanding the above-
mentioned bond and agreement, attempted to sell and transfer by war-
ranty deed the S. of the SW. of the SW. of Sec. 21 to one George
McSween, and in connection with this transaction the attempt was
made to dispossess Gunning by force.

Gunning subsequently instituted contest against Heron's entire entry
alleging that it was void on the ground that at the date of its initia-
tion he (Heron) was not a citizen of the United States, and had not
declared his intention to become such.

A hearing was had in July, 1883, which quite clearly established
the following facts: (1) That Heron at the date of his entry was not a
citizen of the United States, and had not declared his intention to be-
come such, though he had for years voted in this country, under the
impression that because a minor at the date of his immigration no for-
mal act or declation of his was necessary to secure citizenship; and
(2) that said Heron intended to sell, and did agree to convey to Gun-
ning, a certain amount of land from the southwest corner of his home-
stead, in consideration for which attempted transfer Gunning paid $280,
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and entered into possession in November, 1879. What that certain
amount was has become one of the subjects for consideration, in con-
nection with the pending controversy. Before a decision on the con-
test was reached by the local office, Heron applied to purchase, under
the act of June 15, 1880, the tract covered by his homestead entry.

Thereupon the contest was dismissed; the application to purchase
was allowed, and final certificate issued to Heron for the entire quarter
section. To this contestant objected, and the case came before you for
consideration and action. You held that while it was established that
Heron had not declared his intention to become a citizen, the entry be-
ing regular and in due form in other respects, he was entitled to the
benefits of the act of June, 1880, and could purchase thereunder. At
the date of his purchase he had been admitted to full citizenship.

You further held, however, that having attempted to transfer a por-
tion of the tract covered by his entry he could be allowed to purchase
only so much thereof as he had not attempted to sell and transfer, the
law giving the attempted transferee the right to purchase from the
Government the portion covered by his purchase from the entryman.

In this conclusion I think you are correct. Section 2 of the act of
1880 provides-

That persons who have heretofore under any of the homestead
laws entered lands properly subject to such entry, or persons to whom
the right of those having so entered for homesteads may have been attempted
to be transferred by bona fide instrument in writing, may entitle them-
selves to said lands by paying the Government price therefor, &c.

Clearly this gives to the entryman the right to purchase, provided he
has not attempted to sell; but if he has by written instrument attempted
to transfer the land, the transferee and not the entryman is entitled to
purchase, unless there be mutual arrangement to the contrary. In this
case there was an attempted transfer, and the bona tides thereunder is
shown not only by written instrument but by payment and livery of
seisin, the transferee having soon after the transaction entered into
possession and made improvements to the value of several thousand
dollars.

Reference has been made to an attempted sale on the part of Heron
by warranty deed to one MeSween of the same land previously sold by
him to Gunning. This cannot affect Gunning's rights, because, (1) at
the date of sale Gunning was in possession, which fact was notice to
McSween of an existing right in some one other than Heron; and (2)
said sale to McSween was not until June, 1882, and therefore could not
be made effective by the act of June 15, 1880, that act having relation
only to past transactions.

The only remaining question is that relative to the amount of land
which Gunning is entitled to purchase of the Government.

You have decided that he is entitled to purchase the SW. of the
SW. of See. 21-about 40 acres-holding that the words 'containing

4531 L 0-12
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ten acres more or less," which appear in the bond, do not constitute a
limitation on his right to purchase the entire quarter-quarter-section, in
accordance with the description " SW. of SW. J."

This view is in accordance with the well-established rule of law ap-
plicable to instruments of conveyance, to wit, that where. there is a dis-
crepancy or apparent inconsistency between the description by metes
and bounds, and the amount named as included therein, the former must
govern.

Though there are facts in the case which give rise to some doubt as
to whether the intention of the parties was the conveyance of one-quar-
ter of one-quarter of a section (40 acres more or less), or of one- quarter of
one-quarter of one-quarter of a section (10 acres more or less), I think
the Department in deciding the question must be governed by the de-
scription in the bond-" SW. i of SW. 1."

It must therefore be held that Gunning has the right under the act
of June 15, 1880, to purchase the tract so described. Sould it turn out
that the intention of the parties was different, and that it does not ac-
cord with the conclusion reached, the matter may be arranged by mutual
agreement or by resort to a court of equity, after the issue of patent.

Your decision holding Heron's entry for cancellation to the extent of
the conflict with the rights of Gunning, and allowing the latter to pur-
chase the SW. I of SW. 4, already described, is affirmed.

40. UNLAWVUL INCLOSUTRE.

FE.YClNG PUBLIC LAND-EJEC1TMENT-SETTLER.

NICKALS V. BIRD.

It is illegal to fence a large Tract of public land and attempt to exclude settlers there-
flom.

An entry will not be suspended because of the judgment granted by a local State
court ejecting a party who as settled uron unlawfully inclosed public land.

Commissioner HkFarland to register and receiver, Eureka, lNev., April
26, 1884.

GENTLEMEN: I am in receipt of your letter of the 13th of last Feb-
ruary, with the final proof of Thompson J. Bird, in support of his home-
stead entry, made March 23, 1880, for SW. , Sec. 17, 20 N., 52 E.,
with protest of William W. Nickals against the same.

After Bird had given his testimony on final proof, attorney for Nick-
als attempted to cross-examine him, but Bird refused to answer; Bird's
witnesses were cross-examined. ickals paced no witnesses on the
stand. Bad faith on the part of Bird was not shown.

Nickals filed record evidence, showing that, upon his complaint, the
sixth judicial district court in and for the county of Eureka, Nevada,
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ordered and adjudged June 29, 1883, that he be placed in possession of
the said tract; and it appears that Bird was ousted from the premises
under said judgment. This fact and the fact that the land was within
the nclosure of Nickals when entry was made are made the grounds
of the protest.

It was decided by letter from this office dated March 31, 1881, that
the land was subject to entry notwithstanding the nclosure of Nickals,
and the latter having subsequently attacked the entry, on the ground of
abandonment, I decided, on January 13, 1882 (Copp, v. 8, p. 176), that
the charge had not been sustained, and my decision was affirmed on
appeal.

Nickals had no status as a pre-emption or homestead claimant for
the land in question. His inclosure embraced about 1,000 acres of the
public domain when the entry of Bird was made. The attempt to
exclude settlers therefrom was unlawful. This Department is clothed
by Congress with power to enforce and carry into execution the laws
un(lr which the public domain may be appropriated. It has, asabove
tated, decided that Bird was entitled to take up the land under the

liomstead law, and the said judgment throws no new light upon the
status thereof, and hence the entry will not be suspended because of the
protest.

The period of time since entry and period of claimant's service in the
U. S. Army during the war of the rebellion aggregate more than five
years.

You are authorized to issue the final papers in the case upon pay-
ment of the legal commissions, and you will so inform claimant and
protestant.

41. WIDOW OF DECEASED SOLDIER.

TEIW OFENLISTkENT-COMPUTATION-ENTRtY-ABIAGE O WIDOW.

ELIZABETH PORTER.

The entire term of enlistment, without reference to when the war of the rebellion
closed, governs in computing the time in soldiers' homestead entries. After asol-
dier's widow makes a homestead entry, as such, she may marry without losing the
credit of her first husband's term of enlistment.

Secretary Schurz to Commissioner Williamson, April 30, 1880.

SIR: I have received your letter of January 31, 1880, in relation to
the case of Elizabeth Porter, widow of Henry Porter, who made home-
stead entry No. 80, October 14, 1873, at Los Angeles, Cal., under the act
of June 8, 1872, for the NE. i of Sec. 24, T. 1 S., R. 14 W., S. B. M., and
final proof January 11, 1876, claiming credit for her husband's military
service during the war of the rebellion.
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When the case was before me in June last, the record of service of
Henry Porter showed that he enlisted for the term of five years, and
was killed in action at Pumpkin Vine Creek, Georgia, May 30, 1864. In
the view I then took of the last clause of section 2307, Revised Statutes,
I held that Mrs. Porter was entitled to the full term of his service, except
that she should be required to live one year upon the tract.

The information furnished you by the Adjutant-General shows that
Mr. Porter's term of service was three instead of five years.

You state in your letter:

This office in computing the time of service is governed by the dates
of the President's proclamations of April 15,1861, calling out themilitia,
and August 20, 1866, declaring the war at an end.

From this I understand that, no matter what the term of service for
which the soldier enlisted, if killed, the time of credit was fixed by the
President's proclamation of August 20, 1866. In other words, he could
not have (credit for any time since that date.

I do not think that this is the correct interpretation of the statute.
After reciting what persons are entitled, it reads as follows:

But if such person die during the term of enlistment, the whole term
of his enlistment shall be deducted from the time heretofore required to
perfect the title.

The words "w whole term," as used in said section, in my opinion, show
that Congress intended that credit should be given for whatever time
the soldier ad enlisted, if he was killed, and that this time is not to
be abridged by the fact that the war closed before the expiration of his
enlistment.

You further indicate that no credit can be given to Mrs. Porter after
she married Brown. In this I think you also erred. If she was still
residing upon the laud, her marriage did not affect her right as a home-
stead claimant.

You reported this case for such action as I might deem proper. In
returning it, you are instructed to allow to Mrs. Porter credit for the
full term of three years for which her husband enlisted, and, also, for
the time she actually resided upon the land before or after her marriage,
as is shown by the proof.
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III.-INDIAN LANDS.

1. RANSAS TRUST AND DIMINISHED RESERVE LANDS.

SETTLEM'Ei7T-1IESIDENTCE-IMPRO VEAJENT.

GEoUGE McFALL.

The fourth section of the act of March 16, 1880, allowing entries on these lands withoat
actual residence, has reference only to tracts on the boundaries, contiguous to other
lands on which the parties were then actually residing, under title, who had cul-
tivated and made improvements on their adjoining claims prior thereto.

None of these conditions existing in MeFall's case, the decision disallowing his entry
is not modified.

Commissioner McFarland to register and receiver, Topeka, Kans., June
30, 1883.

GENTLEMEN: I am in receipt of your letter of June 4th instant, in

reply to letter C from this office of May 26th ultimo, 'holding for can-

cellation entry No. 1175-Kansas trust and diminished reserve lands

series, under section 2, act of July 5, 1876, made April 22, 1882, by

George McFall for the W. A of lot 2 of the NW. 1 of Sec. 6, T. 16 S.,

B. 11 E., the E. of lots 1 and 2, of the NE. t, and the NE. 4 of

the SE. of Sec. 1, T. 16 S., R. 10 E., receipt No. 2664 for first install-

ment of purchase money.

Under date of May 14th ultimo, you called attention to the fact that

the E. of Lot 2 of the NE. of Sec. 1, T. 16 S., R. 10 E., was sold
April 15, 1882, to Martin L. Stinson per entry No. 1173, same series,

for lot 2 of the NE. 4, and lot 2 of the NW. 4 of Sec. 1, T. 16 S., R. 10

E., and stated that you had inadvertently allowed McFall's entry, and

you therefore asked that the same be canceled as to the tract in con-

flict with Stinson's entry.
As stated in the letter from this office of May 26th ultimo, it was

found upon examination of McFall's proof of settlement right that he
had never resided upon the land, but claimed to own and reside upon
the four center 40-acre tracts of Sec. 1., T. 16 S., R. 10 E., and to have
used the land embraced in his entry for pasture and grazing purposes,
the only improvements thereon being a fence around 40 or 50 acres of
grass land, which he purchased in February, 1882, and upon which he
placed a value of about $100. The four 40-acre tracts referred to, to-
wit, the W. A of lot 1 of the NE. , the E. A of lot 1 of the NW. 4, the
NW. 4 of the SE. 4 and the NE. 4 of the SW. 4 of Sec. 1, &c., were
entered December 13, 1880, by Francis M. Brown under the first section
of the act of March 16, 1880, per entry No. 83, Kansas trust land
series, receipts Nos. 106, 370, and 404, certificate No. 112, dated Febru.
ary 20, 1882. It was also stated in the said letter that-

The act of July 5, 1876, under which McFall made his entry, provides
that these lands shall be disposed of to actual settlers only, and as he
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does not appear to be a settler in any sense of the word as contemplated
by the said act, his entire entry is therefore held for cancellation, with
sixty days for appeal, &c.

In your letter of June 4 instant you write as follows: "We would
respectfully call your attention to section 4 of act of March 16, 18S0.
We may have erred in not noting on the face of the receipt the fact
that this entry as well as all the adjoining entries that have heretofore
been made on these lands were made under the section authorizing such
entries, but as the blanks were printed as under act of July 5, 1876,
and as act of March 16, 1880, seems to be amendatory or supplemental
to said act of July 5, 1876, we did not deem it necessary to so note on
the papers," and you make the following quotation from my decision of
March 2 1883, in the contested case of Weare v. Streit:

There is no positive provision of law against second entries of these
lands, nor do the instructions of June 9, 1879, expressly forbid them,
even where the tracts desired are not contiguous.

You also state that prior to the receipt of the said decision you re-
jected all applications for second entries, but that since that time you
have allowed parties who have paid the full amount of purchase money
due on their original entries to make second entries of adjoining lands,
and you request that if your theory is correct with reference to McFall's
entry, the decision of this office in his case be so far modified as to admit
of his holding the claim except as to the tract in conflict with Stinson's
entry. You further state that the lands remaining unsold in the reser-
vation are rough and unsuitable for cultivation, and you feel that as
liberal a construction as possible should be givei to the two acts, so
that they may be taken ip for grazing purposes, in tracts not exceeding
160 acres, by the owners of land contiguous thereto.

The act of March 16, 1880, was passed especially with a view of afford-
ing relief to certain actual settlers on the trust-lands, or their heirs,
legal representatives, or assigns, being in possession thereof at the date
of the act, to whom certain described tracts had been awarded under
the act of May 8,1872, and provisions for the entry of which were made
by the first section of the act of JIune 23, 1874, and again by the first
section of the act of July 5, 1876, but who had failed to enter and ay-
either in full or in part-for their lands so awarded as above provided.
The relief thus afforded was of a pecuniary character, mainly giving
these parties the benefit of the reduction in the price of their lands as
made bythe re-appraisal thereof in 1877 under the act of July 5, 1877.
The second section of the act extended the same relief to actual settlers
on both the trust and diminished reserve lands who had initiated entries
under tho second section of the act of June 23,1874, but who had failed
to complete the payment therefor. There was but a very limited number,
however, of this class of settlers.

The fourth section of the act, to which you invite particular attention,
provides as follows:

Actual settlement on any of said lands shall be regarded as sufficient
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in all cases where the claimant actually resides on contiguous land to
which he holds the legal title, and has heretofore cultivated and made
valuable improvements on his adjoining claim, in good faith, for the pur-
pose of a home for himself; provided said claimant shall in all other
respects comply with the law and the regulations issued thereunder by
the General Land Office.

It is held by this office that this provision of law, allowing entries of
these lands without actual residence thereon, has reference only to tracts
on the boundaries of the Kansas Indian lands, contiguous to other lands
on which parties were actually residing, and to which they held the
legal title at the date of the passage of the act, and who had cultivated and
made valuable improvements on their adjoining claims in good faith
prior tereto.

None of these conditions appear to have existed in McFall's case.
The tracts of land covered by his entry are not on the boundary of the
said Indian lands, and those which he claims to own are not other lands,
but are a part of the Kansas trust lands, and even if he had purchased
Brown's interest therein, and was residing thereon at the date of his
own entry, he did not at that time hold the legal title thereto, as no
patent had issued in the case, and it is clearly evident that he neither
resided upon nor held legal title thereto on the 16th of March, 1880;
also, that he had not cultivated and made valuable improvements on
his adjoining claim prior to that date, as required by the section quoted.

I therefore decline to modify my decision in case of MceFall's entry, of
which you will immediately advise him as heretofore instructed, and you
will be governed accordingly in case of all applications for " adjoining
entries," as you term them, of these lands under the said section.

With regard to " second entries," I have to state that my decision of
March 29,. 1883, in the contested case to which you allude-Weare v.
Streit-was made to meet the peculiarities of that particular case, and
although the brief extract which you have culled therefrom, taken apart
from the context, might appear to be somewhat general in its applica-
tion, it was not so intended, and, of course, has no relevancy whatever
to the case of McFall neither is your statement-that you rejected all
applications for second entries prior to the receipt of the said decision-
applicable to his entry, which was made nearly a year before you re-
ceived the decision, and it is not a second entry. Streit had made an
entry of 40 acres in the northeast corner of a certain section, under the
second section of the act of June 23, 1874, and paid one installment (one-
fourth) of the purchase money, amounting to $73.25. By reason, how-
ever, of various complications which had arisen from the suspension of
his entry under a ruling of this office, but which was afterwards recon-
sidered, he desired to relinquish his claim and forfeit the money paid
thereon, and then take another 40-acre tract in the southeast corner of
the same section, which, with the two intervening 40-acre tracts, he had
originally intended to enter in conjunction with that already entered,
as soon as he had paid for the same, but which he was subsequently pre-
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vented from doing by reason of the existing complications referred to;
and this office held that no injustice would be done either to the Gov-
ernment or to the Indians or to any individual settler in allowing him to
do so, notwithstanding the fact that the tract he desired to enter was
not contiguous to the one originally entered. He was entitled under the
law to enter 160 acres. The tract originally entered and the one he de-
sired to enter would make but 80 acres, while he would actually hold
and acquire title to only 40 acres. The other 40 acres, upon the cancel-
lation of his entry, would revert to the Government, to be disposed of for
the benefit of the Indians, and the money which he had paid would remain
to their credit. I do not see, however, that anything either in the law or
my decision (taken as a whole) can possibly be construed as intending
to allow a party who has already entered and holds 160 acres of these
lands to make another entry thereof. On the contrary, parties in enter-
ing are restricted to 160 acres in each case.

With respect to your statement that the lands remaining undisposed
of in the reservation are rough and unsuitable for cultivation, and your
opinion that the acts providing for their sale should be given a con-
struction of sufficient liberality to admit of their being taken for grazing
purposes without actual residence thereon, I have to state that it is not
within the jurisdiction of the Department to either extend or limit the
actual provisions of law. Our province is simply to execute the law as
enacted by the legislative power. If the condition of these lands is as
represented, and parties interested in their disposal feel that the law
therefor is unjust in any of its requirements, their proper recourse lies
in an appeal to Congress, which alone has the power to afford relief.

ACTUAL SETTLEMENT-INTENTION TO REMAIN.

SEACORD v. TALBERT.

The act of July 5,1876, under which the parties claim, holds these lands subject to
entry only by actual settlers.

Driving stakes for the purpose of indicating a site for a house, at a time when Seacord
believed that the right to the land was in one Adams, with whom he was negoti-
ating for its purchase, did not effect a legal settlement, which he could only do
by again going on the land ainio manendi.

Talbert found the land unoccupied, unsettled, and had no notice of anything which
could affect his rights, which he is therefore allowed to perfect.

Secretary Teller to Commissioner McFarland, September 24, 1883.

SIR: I have considered the case of James M. Seacord v. Thomas
Talbert, involving the NE. i of the NW. i, the NW. i of the NE. ,
and lots 1 and 4 of the NE. of See. 22, T. 16 S., R. 9 E., Kansas trust
and diminished-reserve lands, Topeka district, on appeal by Talbert
from your decision of September 11, 1882, awarding the land to Sea-
cord.
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It appears that one Adams had made claim to the land in controversy,
and had done some breaking, and partially dug a cellar on it in 1878;
but he had discontinued the improvements, never lived on the land,
and informed Seacord that he would give up his claim if Seacord would
buy the improvements. Seacord at this time was living in another
county, where he made a contract to remove a preacher's family to the
northern part of the State, and, while engaged in fulfilling the con-
tract, he passed i the vicinity of the land on March 18, 1879, and on
that day went upon it in company with Adams, and drove four stakes
at the place where he proposed to pt a house. He then went away
from the land, and made arrangements with Adams to purchase the
said improvements, and also a house which Adams owned, and which
was on another tract of land. It does not appear that these improve-
ments and this house were then and there purchased. Next day Sea-
cord, with his own family, went north in continuation of his business
of removing the preacher's family, and was absent until April 28, 1879.

It also appears that while Adams was still claiming this land, namely,
about November 1, 1878, he contracted with one Hollenbeck to place
the aforesaid house on it, anl that in pursuance of the contract then
made, and without further instructions from Adams, he placed the house
on the land on March 22, 1879.

It appears further that on March 28, 1879, Thomas Talbert, who was
traveling with his family in search of vacant land on which to settle,
heard of this tract, went there and saw it, and on the next day settled
on it with his family. He had notice of the old breaking, of the par-
tially dug cellar, of a house in two parts, empty and not set on a founda-
tion, and of the fact that no one had ever lived on the land; and he
also heard that Adams laid claim to the tract and was going to sell his
improvements. It is not clear whether it was then or two days after-
ward that he was informed of Seacord's claim. He built a house, and
has made various improvements since, and has continuously resided on
the land; and there is no doubt that he went there in good faith, be-
lieving there was no bona fide prior settlement on it.

On April 28, 1879, Seacord returned to the land, repaired and set up
the house within a few rods of Talbert's house on the same subdivision,
and soon moved into it. He has made some improvements, and has
had his residence there since. He filed his affidavit of contest on No-
vember 4. 1879.

These parties claim under the act of July 5, 1876 (19 Stat., 74), section 2
of which provides that these lands "4 shall be subject to entry * 

only by actual settlers," and their applications to enter have been filed
since the initiation of the contest. In considering their respective rights,
it is clear, in the first place, that Adams (lid not make a bona fide set-
tlement on this tract, such as would have avoided either party's subse-
quent settlement. He made a pretense of settling there, for the pur-
pose of holding it if he ever concluded to settle actually, but had long
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before abandoned his improvements, and was endeavoring to negotiate
their sale. Nevertheless when Seacord made what he is pleased to call
a settlement, namely, by driving four stakes into the ground, he be-
liered thatthe right to theland was in Adams, andhe did not drive those
stakes as an act of ownership, or as an assertion of a claim, but by Adams's
license, and for the purpose of denoting the sot where he intended to
place a house if he effected the proposed purchase of the improvements-
Consequently his temporary presence there on March 18, 1879, and the
act of driving the stakes did not amount to a legal settlement, and such
a settlement he could only effect by again going ol the land animo,
manendi.

He claims that the subsequent purchase of the improvements. and the
removal of the house to the land, were in continuation of his settlement.
But this position is untenable. His purchase, even if it was made after-
ward on the same day, which is not shown, could have given him but
the same right to the land which his vendor had, and that has been
shown to have been unsubstantial and invalid. And since the house
was not placed on the land by him or for him, he could not acquire a
settlement by virtue of it.

When Talbert came upon the land six days afterward he had no
notice of anything which could affect his rights; he found it unoccu-
pied, unsettled, and without an adverse claim to it; and his actual set-
tlement there the next day gave him a valid and good right to the land,
which he should now be allowed to perfect.

Your decision is accordingly reversed.

ACTS OF JULY 5, 1876, AND MARCH 16, 1880-RESIDEATCE AND CULTIVA-
TION.

BUCHANAN V. MINTON.

S.ction 4 of the act of March 16, 1880, points out bona fide residents, making homes
on the public lands, as the persons whom Congress desired to benefit by the act;
and by clear implication it requires actual residence on and improvement of all
lands, except those contiguous to a claim on which the settler has made his home.

Where a settler has properly initiated a claim to a tract, of which he has retained
possession, though he has failed to do the things requisite to give him title to it,
another settler, on adjacent land, cannot by a mere verbal claim, or without at-
Ilempting to reduce the tract to possession, acquire any right to it.

Secretary Teller to Commissioner McFarland, September 25, 1883.

Si.: I have considered the case of Wallace C. Buchanan v. James
Alinton, involving the SW. of the NE. , and the SE. of the
NW. I of Sec. 28, T. 16 S., B. 9 W., Kansas trust and diminished-reserve
lands, Topeka district, on appeal by Buchanan from your decision of
September 12, 1882, awarding the land to Minton.

It appears that Buchanan also claims the SW. 1 of the NW. of
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See. 27, and the SE. I of the NE. 1 of See. 28, in said township; and
that Minton also claims the W. J of the SE. 4 of said See. 28. In May,
1878, there being no adverse claimant, Buchanan went on the land and
broke a few furrows in the SE. of the NW. i of Sec. 28, and dug a
well in the SW. i of the NW. 4 of Sec. 27, and thus properly initiated
a claim to these tracts and to the tract in contest, which lies between
them. In 1878 and 1879 he cut hay on the land in contest, and
in the latter year built a shanty on the SE. 4 of the NW. of Sec.
28, but he has never resided on any part of the land. In March, 1879,
Minton bought of one McMillan the latter's claim to the W. I of the
SE. of Sec. 28, and established his residence thereon, and he has since
resided there and cultivated it. In April, 1879, having noticed that
Buchanan claimed it, he went up and examined the land in contest, and,
finding no improvements there, told several of his neighbors that he
(Minton) laid claim to it; but he has not resided on, improved, or oth-
erwise settled on it. The hearing was had in February, 1880. On March
11, 1881, Buchanan applied to purchase the tracts covered by his claim,
and on April 30, 1881, Minton did the same, the applications conflicting
as aforesaid.

Your decision holds that residence is essential to a bona fide settle-
ment on these lands, and I concur in that part of it. It is the proof
of the settlement which the statute contemplates, when it provides for
entry only by actual settlers " (act of July 5, 1876; 19 Stat., 74), and
no entry should be allowed without it. Instructions of August 15,
1874 (Copp's Land Laws, 713), providing regulations under the act of
June 23, 1874 (18 Stat,, 272), which authorized entry " by actual set-
tlers," required testimony to residence and improvements as proof of av-
tual settlement and such has been the practice since. Similar regula-
tions obtain in respect to settlement on the Osage Indian lands (Mor-
gan v. Craig, 3 Reporter, 234), the language of the statute relating to
them being substantially the same. Were there any doubts about the
matter, the Kansas diminished-reserve act of March 16, 1880 (21 Stat.,
68), amending the act of July 5, 1876, would set them at rest. Section
4 provides that "actual settlement on any of said lands shall be re-
garded as sufficient in all cases where the claimant actually resides on
contiguous land to which he holds the legal title, and has heretofore
cultivated and made valuable improvements on his adjoining claim, in
good faith, for the purpose of a home for himself." This provision
points out bona fide residents, making a home on the public lands, as the
persons whom Congress desired to benefit by the act, and by clear im-
plication it requires actual residence on and improvement of all lands
except those contiguous to a claim on which the settler has made his
home.

I am therefore of the opinion, on the evidence before me, that Bu-
chanan is not entitled to entry until he shows such bona fide residence
and cultivation.
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I cannot concur in that part of your decision which holds that Min -
ton is entitled to purchase the land in controversy. The evidence
shows that his settlement was on the W. of the SE. 1 only, and the in-
itial act of settlement had relation to that tract, and to that alone. A
month afterward he conceived the idea of claiming the land in contro-
versy, and did so by notice to his neighbors; but he never performed an
act of settlement on it, or included it within any marks of boundary,
or exercised ownership over any part of it, and his claim " to it was as
unsubstantial as the breath that gave it utterance. Buchanan had
properly initiated a claim to the tract, and the evidence shows that,
though not entiled to entry, be had continued to exercise dominion over
it, and to retain actual pedis possessio; and from this he could not be
ousted by any mere verbal declaration of a claim by a person who
chanced to covet the tract.

Your decision is accordingly reversed.
Motion for a re-hearing denied June 3, 1884.

SETTLEMENT A PERSONAL ACT.

iNIGHT v. HAucKE .

Settlement is a personal act, and can date only from the time the party went upon
the land. The purchase of a prior settler's improvement does not transfer the
vendor's date of settlement.

Secretary Teller to Commissioner McFarland, November 17, 1883.

SIR: I have considered the case of' Artemis Knight v. August
Haucke, involving the right to purchase under the act of July 5, 1876
(19 Stat., 74), the W. j of NE. j of Sec. 32, T. 16, R. 9 E., Kansas trust
and diminished-reserve lands, Topeka, Kans., on appeal by Knight
from your decision of January 29, 1883, awarding the right to Haucke.

The act authorizes purchase of these lands by bona fide settlers
thereon.

It appears that the Indian title having been extinguished in Septem.
ber, 1873, and the Indians being in the act of removal from these lands
the agent of the Government placed one Martin in possession of the
agency buildings and lands for the purpose of protection, until they
could be legally disposed of. The tract in question is part thereof.
Martin immediately asserted a claim to it, and it is alleged, through an
arrangement with the agent (which could have no legal effect), was to
have a preference right thereto, in consideration of his care of the prop-
erty, whenever it was offered for sale or disposal. He at once occupied
the agency buildings and land, and asserted his claim upon the books
of a local association established to show the claims of its members,
and continued in possession of the buildings and annually cultivated a
portion of the land-but residing on a tract not here in dispute-until
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December 22, 1876, when he sold whatever right he had to the land
and improvements thereon to Knight. Knight immediately placed
his son in possession of his purchase, and subsequently, in April, 1877,
with the remaining members of his family, personally entered thereon,
and has since cultivated portions of the land in dispute, but has re-
sided at the agency building (on land not in dispute) and has made
valuable improvements.

It is claimed in behalf of Knight that Martin was a bona fide settler
whose rights were assignable, and hence that his (Knight's) rights
commence from the date of Martin's alleged settlement in 1873. 'I do
not concur in this view. Under this, as under the pre-emption law, set-
tlement is a personal act, and one cannot acquire rights granted a
settler until he is personally connected with the land by performing
those acts which constitute actual settlement; and to this end neither
his ownership of the improvements nor his possession by means of the
residence, cultivation, or improvement of the land by an agent, nor any
claim he may assert to the land, can have any legal effect. His right
must rest upon his personal and actual settlement only. The term
" bona fide settler" has acquired this meaning through a long series of
legislative enactments and judicial and Department decisions, and it
must therefore be held that Congress so intended it in the act of 1876.

It is not here necessary to consider whether or not Martin was a bona
fide settler from 1873 to the date of his sale in 1876, because even if he
were his rights absolutely terminated at the latter date, and he could
not transfer his claim so that Knight could appropriate to his own ben-
efit anything other than the transferred property. Rights are conferred
by statute, and I am not aware of any which grants them to a settler
before his settlement. Those of Knight cannot, therefore, commence
prior to December 22, 1876; and the case must, in harmony with the
general legislation and decisions upon like questions, rest upon the
priority of settlement as between the parties.

I have examined the testimony, and concur in your statement that at
the date of Knight's purchase Haucke had been actually resident on
the NE. I of the section as claimed by him, with valuable improvements
and cultivation for more than a year. He must, accordingly, be held
the prior settler, and entitled to purchase the tract in dispute.

I affirm your decision.
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2. OTTAWA AND CHIPPEWA, IN MICHIGAN.

NOT SUBJECT TO ENTRY WITE VALENTINE SCRIP-SALE AT PUBLIC
OFFERING.

WHITE AND MALLETT.

The lands described can only be disposed of at public offering at minimum price of
$2.50 per acre.

Secretary Teller to Commissioner McFarland, October 8, 1883.

SIR: I have examined the case of the application of White and Mal-
lett to enter with Valentine scrip E. No. 139, and E. No. 140, the E. 
of the NW. i of Sec. 25, T. 17 N., R. 16 W., Reed City, Mich., on ap-
peal from your decision of July 17, 1882, rejecting the application.

The lands in question lie within the limits of certain tracts of land
withdrawn from sale, for the benefit of the Ottawa and Chippewa In-
dians, under the treaty of July 31, 1855 (11 Stat., 621), and are lands
mainly valuable for the pine timber thereon.

The treaty provided that within five years the persons (Indians)
named in lists to be prepared might make selections of tracts of the
lands so reserved, and patents under certain restrictions were to be
issued for the lands so selected, and further provided that the lands
which shall not have been appropriated or selected within five years
should remain the property of the United States, and thereafter, for
the further term of five years, be subject to entry by Indians only in
the usual manner and at the same rate per acre as other adjacent public
lands, and the lands so purchased by the Indians might be sold with.
out restriction, and certificates and patents were to issue therefor as in
ordinary cases. 'And all lands remaining unappropriated by or unsold
to the Indians after the expiration of the last-mentioned term, may be
sold or disposed of by the United States as in the case of all other pub-
lic lands."

Further legislation affecting these lands is as follows:
Act of June 10, 1872 (17 Stat., 381), provided that the unoccupied

lands should be open to homestead entry by Indians only for the period
of six months from the passage of the act, and immediately after the
expiration of said six months the Secretary of the Interior was directed
to restore the remaining lands to market, and after such restoration
they were to be subject to the general laws relating to the disposition
of the ublic lands, provided that none of the lands were to be taken
under any grant of lands for public works or improvements, or by any
railroad company.

Act of March 3, 1875 (18 Stat., 516), amended the act of 1872, and
provided that, after the allowance of further selections and entries, the
lands not disposed of and not valuable mainly for pine timber should
be subject to homestead entry for one year; and thereafter the lands
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remaining undisposed of should be offered for sale at a price not less
than $2.50 per acre.

May 23, 1876 (19 Stat., 55), the act of 1872 was further amended, and
such amendment provided that, " the remainder of said lands not dis-
posed of, and not valuable mainly for pine timber, shall be subjected
to entry under the homestead laws."

I am not prepare(l to agree with the opinion expressed by you that
urther legislation is necessary in order to dispose of such lands as are

valuable mainly for pine timber. I do not see how the amendment of 1876
ean be construed to repeal that part of the act of 1875 providing for
offering the lands. The amendment of 1876 extended the homestead
privilege to all lands not disposed of and not valuable mainly for pine
timber. The act of 1875 had limited the entry of homesteads to one
year, and had provided that all lands thereafter undisposed of, whether
valuable mainly for pine timber or not, should be offered for sale at the
minimnn price of $2.50 per acre. The effect of the act of 1876 was to
remove these restrictions, and allow homestead entries withoutlimit as
to tine, to be made upon all lands undisposed of and not valuable
mainly for pine timber. In other respects it left in force the amend-
ment of 1875.

The record does not show whether, under the act of 1872. the remain-
ing lands were restored to market in the manner therein provided.
However that fact may be, under the act of 1875 the lands then remain-
ing could no longer e disposed of under the general laws relating to
the disposition of the public lands. Their disposition under that act
and under the act of 1876 was limited to homestead entry and to sale as
therein provided. Under existing legislation these lands can be dis-
posed of in no other way. They are not therefore subject to entry with
Valentine scrip.

I affirm your decision.

3. WINNEBAGO hOMESTEADS.

ACTS OF MARCH 3, 1875, AND JANUARY 18, 1881.

NA-WA-JO-JOP-QUA-KAJI AND JO-JE-GAH.

Entries and selections by the Winnebago Indians are not the subject of contest, in
their present status at least. Contests dismissed and entries permitted.

Secretary Teller to Commissioner McFarland, November 21, 1883.

SIR: I have before me for examination the case of the homstead en-
try, No. 2103, of Joje-gah, a Winnebago Indian, for lot 2, the SE. 1 of
the SW. of Sec. 18, T. 27 N., Y. 10 E., Wansan, Wis., made August
7, 1875, and other entries similarly situated.

Jo-je-gah's said entry, and also that of Na-wa-io-iop-qua-kah, No. 2105,
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made same date for lot 1 on same section, were contested by Gustave
Baranowsky for abandonment.

By your letter of September 29, 1883, addressed to the register and
receiver, you affirmed the decision of those officers, and held the entries
so contested for cancellation.

By your letter of July 6, 1882, also addressed to the register and re-
ceiver, you held for cancellation a large number of other entries made
by Winnebago Indians; but it being made to appear to you that the
Indians claiming the entries had not been duly notified of the contests,
by your letter of December 12, following, you directed the canceled en-
tries to be reinstated and the contests dismissed, reserving, however,
to the contestants the right " to initiate contests de novo against said
entries." Such contests being renewed, cancellation was again ordered
by your letter of September 29 last, as already recited, proper notice
in the last contests having been given to the Commissioner of Indian
Affairs and the agent appointed by him to look after the interests of
the Indian claimants.

Said Commissioner of Indian Affairs having intervened in behalf of
said claimants, November 6, instant, I directed you to suspend all pro-
ceedings in the matter, and to transmit to me all papers relating to the
subject, which I have now attentively examined.

Said entries were made under the provisions of section 15 of the act
of March 3, 1875 (18 Stat., 420), extending to Indians properly qualified
the benefits of the homestead laws, upon due proof of the abandonment
of tribal relations.

January 18, 1881, Congress passed an act (21 Stat., 315), entitled "An
act for the relief of the Winnebago Indians in Wisconsin, and to aid
them to obtain subsistence by agriculturalpursuits, and to promote their
civilization." It recited that a large number of said Winnebago Indians
had selected and settled in good faith upon homestead claims under
section 15 aforesaid, and that all of said Indians had "signified their
desire and purpose to abandon their tribal relations and adopt the habits
and customs of civilized people, and avail themselves of the benefits of
the aforesaid act, but in many instances are unable to do so on account
of their extreme poverty."

This Department was directed to cause a census of said Winnebago
Indians to be taken in two lists, one to include all of the tribe residing
upon or drawing annuities at the tribal reservation in Nebraska, and
the other to embrace all of said tribe residing in the State of Wisconsin
Upon completion of the census of the Winnebago Indians in Wisconsin
the Secretary of the Interior was authorized and directed to expend for
their benefit the proportion of the tribal annuities due to and set apart
for said Indians under the act of June 25, 1864, of the appropriations
for said tribe for the fiscal year 1874 to 1880 inclusive, amounting to
$ 90,689, 93, and also a certain proportion of a further sum of $41,012.74
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then in the Treasury to the credit of said tribe. Said act contained the
further provision following, viz:

And all of the said sums shall be paid pro rata to those persons whose
names appear upon the census-roll of the Winnebagoes of Wisconsin,
heads of families being permitted to receive the full amount to which
all the members of the family are entitled: Provided, That before any
person shall be entitled to the benefits accruing under this act, it shall
be made to appear that the person claiming its benefits, or the head of
the family to which such person belongs, has taken up a homestead in
accordance with the said act of March third, eighteen hundred and
seventy-five. or that, being unable to fully comply with the said act by
reason of poverty, he or she has made a selection of land as a home-
stead, with a bona fide intention to comply with said act, and that the
money applied for will be used to enter the land so selected, and for the
improvement of the same.

The last section of the act provided that the titles acquired by said
Winnebagoes of Wisconsin to the lands theretofore or thereafter en-
tered by them under the said act of March 3, 1875, should not be
subject to alienation or ncumbrance, either voluntarily or by judgment
or decree of any court, nor subject to taxation of any character for the
period of twenty years from date of patents, and that said section
should be inserted in every patent issued under that act or the act of
1875.

The act of 1881, therefore, as we have seen, recognized the fact that
a large number of said Winnebago Indians in Wisconsin had selected
and settled in good faith upon lands under the act of 1875, with the de-
sire and purpose to abandon their tribal relations and adopt the habits
and customs of civilized people and avail themselves of the benefit of
said act, but that they were unable to carry out such desire " on account
of their extremepoverty.'1 To enable them toovercomethis obstacle,a rea-
sonable appropriation of money was made and a census. ordered that
the money might be properly distributed; but such distribution was
strictly limited to those persons who had taken up a homestead under
said act of 1875, or such as had made a selection of land as a homestead
intending to comply with the act, and the money applied for was to be
used to enter the land so selected, and for the improvement of the same.

The plain object and purpose of the act of 1881 was to place sufficient
funds in the hands of such members of said tribe in Wisconsin as in
good faith desired to comply with the terms of the homestead laws, the
benefits of which were tendered: to them by the act of 1875. This act
for the relief of such persons was passed nearly six years after the act
of 1875, to enable such persons to complete homestead entries, many of
which had existed for nearly that number of years, and which the act
itself declares they could not obtain the benefit of " on account of their
extreme poverty."

If these entries are now to be canceled for the reasons assigned the
beneficial object of the act, as expressed in the title of the bill and car-
ried into the provisions of the statute, would be defeated.

4531 L o-13
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I am advised that the necessary census, the taking of which was de-
layed for the want of funds, was not completed until October of the
present year. The Indians, therefore, without any fault on their part,
have not had any of the means recognized by the act to be absolutely
necessary for them to secure those homes which in good faith they at-
tempted to procure under the act of 1875, but were not able because of
their poverty.

I am entirely satisfied that the relief act of 1881 had the effect to ex-
tend the'time within which the homesteads could be entered and com-
pleted, for a period long enough, at least, to enable such Indians to use
to advantage the money appropriated in making entries, in erecting
dwellings, in cultivating and improving the lands so entered and se-
lected.

The selections and entries that come within the terms of the act of
1881 are not, therefore, at least in their present status, the subject of
contest.

In the case of Jo-je-gah's entry it appears, from evidence submitted
to me, that he selected it in good faith, but because of old age and pov-
erty was unable to improve it, and surrendered his claim to his son-in-
law, David Big-Hawk, who has lived upon the land for upwards of two
years, and improved the same as far as his means would permit. Ba-
ronowsky's contest should be dismissed, and if Jo-je-gah desires to re-
linquish, Big-Hawk, who has tendered the fees and made application to
enter the land, should be permitted to do so.

The facts in the several cases in which cancellation was ordered by
you are not given in the papers submitted, but contests should be dis-
missed and entries permitted to be made and completed in accordance
with the construction of said acts and the principles herein set forth.

IV.-INSTRUCTIONS.

1. ALIENS--REQIJISITES FOR ENTRY BY.

HOMESTEAD AND TIMBER CULTURE.

Applicants, alien born, required to furnish record proof of declarations of intention
to become citizens of the United States.

Commissioner McFarland to register and receiver, Huron, Dak., June 12,
1883.

GENTLEMEN: You are advised that hereafter parties desiring to enter
Government lands under the homestead or timber-culture laws, who are
alien born, and state in their affidavits that they have declared their
intention to become. citizens of the United States, will be required
to furnish record proof of the same, to accompany their application and
affidavit, as this office is caused a great deal of delay and correspond-
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ence in cases where parties in their original affidavits swear that they
have declared their intentions, and when making final proof rfail to
furnish evidence of same.

CONDITIONS TO BE OBSERVED.

Commissioner McFarland to register and receiver, Watertown, Dak., Jan-
ary 31, 1884.

GENTLEMEN: Referring to your letter of the 10th instant, requesting
instructions with regard to what conditions are requisite to qualify aliens
to make entry of lands under the homestead laws, you state that your
office has adopted four rules, viz:

1. When an alien has declared his intentions, &c.
2. As the equivalent of the above when his father had done so, and

died during his minority.
3. When he came to this country before he was eighteen, and remained

until two years after his majority.
4. When he served in the Union Army or Navy, &c.
In answer, I have to state that aliens are qualified to make entry

under the homestead laws upon the following conditions:
1. Where they have declared their intentions to become citizens of

the United States, under section 2165, ReV. Stat.
2. That it is equivalent to a declaration by the widow or minor chil-

dren where the father makes his declaration of intention, and dies be-
fore having taken out his fll papers. The case cited by you in 10 Copp,
p. 19 (the Jackson case), is recognized in this office.

3. When an alien comes to this country during his minority, and re-
mains until after he reaches his majority, he must file his declaration
under section 2165, or comply with the requirements of section 2167 be-
fore being qualified to make entry. (See Secretary's decision in case of
Hutchinson v. Donaldson, Copp, vol. 9, p. 150.)

4. An honorable discharge from the United States armies, either the
regular or volunteer forces, is equivalent to a declara.-on of intention.

If the above rules are enforced they can work no injustice to any
alien applicant, and will at the same time conform strictly to the letter
and spirit of the naturalization and homestead laws, in the simplest
way, and all complications which have heretofore arisen from a miscon-
struction of these laws will be avoided.

Except where plain and unequivocal statutory exception is made, you
should require of all foreign-born applicants duly certified copies of
their declarations of intention to become citizens, as a conditionprecedent
to making an entry.
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2. DEPOSITS AS SECURITY FOR COSTS.

REASONABLE SUM-EXTRA ORDINVARY EXPENSES.

BELL AND BARRETT.

Contestants should only be obliged to deposit a reasonable sum as security for the
costs of transcribing testimony. Extraordinary expenses, not called for by the

nature of the case, must be paid by the party in whose interest they are incurred.

Commissioner McFarland to register and. receiver, Las ruces, N. Hexv.,
March 26, 1884.

GENTLEMEN: I am in receipt of a letter from Messrs. Bell and Bar-
rett, of Silver City, N. Mex., inclosing a copy of their letter to you of the
25th ultimo, and your reply, dated the 29th ultimo, in reference to the
matter of the discretion of local officers to exclude irrelevant or frivolous
testimony in contest cases.

They refer to instances in which respondents, "in order to crush out
contestants," subpoina a very large number of witnesses (some forty or
fifty in a case specially mentioned), " not for the purpose of shedding
ligft on the controversy," but to so augment the costs that contestants
cannot proceed.

Your attention is called to the decision of the honorable Secretary of
the Interior of September 21, 1883 (Copp's IL. O., v. 10, p. 223; Brain-
ard's Precedents, for October, 1883, p. 321; The Reporter, for October,
1883, p. 243).

The rule laid down in the case cited is deemed sufficient for your
guidance and the guidance of officers authorized to take testimony in
contest cases:

When it is clear that the line of cross-examination, or the testimony
offered, is intended to vex or delay, or cause unnecessary expense to
the contestant, the local officers may, and they should, peremptorily
end it.

On the other hand, the ruling is designed to protect the contestant,
but not to shut out testimony; and, therefore, when the local officers
have exercised their discretion by barring testimony on the ground
above stated, the contestee should be allowed to proceed upon paying
the additional expense himself.

Officers taking testimony in contest cases should be governed by the
foregoing rules, and contestants should only be required to deposit a
reasonable sum as security for the costs of transcribing testimony.
They should not be required to deposit for an extraordinary number of
witnesses, nor for taking irrelevant testimony, or testimony that is
merely cumulative. The customary costs in ordinary cases may be
taken as a general guide in determining the amount of deposit to be
required. Extraordinary expenses, not called for by the nature of the
case, must be paid by the party in whose interest the same are incurred.
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3. DESCRIPTION OF LANDS.

How lands embraced in certificates and receipts should be described.

Acting Commissioner Harrison to register and receiver, Duluth, Minn.,
August 6, 1883.

GENTLEMEN: Your attention is called to circular letter C, dated
March 16, 1880, and letter C of June 29, 1881,* respecting description
of lands embraced in certificates and receipts issued by you. It is ob-
served that you fail to comply with the instructions therein contained,
and I have to request a compliance in future.

You will please write the descriptions in full, and restrict entries to
such number of subdivisions as can be easily written in the blank spaces
left in the forms for that purpose, without interlining or doubling the lines.
Where tracts in several sections are embraced in one entry the descrip-
tions should appear in the numerical order of the sections; but entries
should not cover more than 640 acres each, and should, when practica-
ble, be confined to one township and range.

A failure to adhere to the practice above indicated in the past has
led to many errors and great inconvenience to entrymen, as well as to
your office and this.

Commissioner Williamson to registers and receivers U. S. land offices,
March 16, 1880.

It is found in examining the returns from some of the district offices that descrip-
tions of tracts are often imperfectly written, as, for instance, "W., NE., Nf., See."

You are instructed to exercise great care in the preparation of certificates and re-
ceipts, to write the descriptions in full with clearness and accuracy, so that they will
read as follows: The West half of the Northwest quarter, and the Northeast quarter
of the Northwest quarter of Section 12, Township 4 South, Range 3 West, Sixth Prin-
cipal Meridian, Kansas.

4. EXAMINATION OF RECORDS.

ADOLPH MUNTER.

The proper examination and use of the plats and public records in the local land
offices by the public are not prohibited by law, and should not be denied upon
grounds of public policy, except where such examination or use will interfere
unnecessarily with the dispatch of the public business.

Secretary Teller to Commissioner McFarland, May 29, 1884.

Sin: Referring to your report of October 8, 1883, I inclose the papers
connected with the application of A. Munter for a modification of your

* You are instructed to mention in all classes of entry papers issued by you the
meridian governing the survey of land described; state whether the township is north
or south from base line, and whether the range is east or west from meridian.

Example: Northeast quarter of Section 10; Township 101 North, Range 11 West, 5th
Principal Meridian.
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instructions of August 20 and September 3, 1883, to the Montgomery,
Ala., office, forbidding the privilege of examining the plats and records
and of taking such copies as may be desired, subject to the rule that
the public business shall not be interrupted nor unreasonably im-
peded.

I am of the opinion that a proper examination and use of the public
records in the district office are not prohibited by law, and should not
be denied upon grounds of public policy, except in cases coming clearly
within the well-recognized rules requiring for certain purposes the ex-
clusion of the public or of individuals in specific cases and for specific
reasons.

Section 2395 of the Revised Statutes prescribes that a copy of each
township plat "shall be kept open at the surveyor-general's office for
public information, and other copies shall be sent to the places of the
sale and to the General Land Office." It would be invidious, and in
the nature of legislation for this department to attempt to define, limit,
or specify the particular mode of examination to be followed by the
public in obtaining the information here granted as a matter of well-
recognized right. And if the township plats are to be thus kept open
there can be no propriety in closing the other records relating to the
survey and disposal, those records being the source from which the
best and most specific as well as the greater part of the general infor-
mation must necessarily be sought.

I do not regard the provisions of law requiring the land officers to
give information and copies of records when requested, and allowing a
fee for such service, as intended in any manner to exclude the public,
or individuals interested in any tract of land, or public record relating
to the same, from free access to the information sought, subject only to
the needs of the public service, which require that such access shall
not interfere unnecessarily with the dispatch of the public business.

5. FEES OF LOCAL OFFICERS.

HITCHCOCK BROTHERS.

The local officers cannot demand a fee for answering a verbal or written inquiry as
to the status of a certain tract.

Commissioner McFarland to register and receiver, Mitchell, Dak., April
25, 18 4.

GENTLEMEN: Inclosed I hand you copy of letter dated November
23, 1883, addressed to this office by Hitchcock Brothers, of Mitchell,
Dak. It is alleged that a member of said firm, with telegram in hand,
applied at your office verbally, as to the status of a certain tract of land.
The desired information was refused, as appears from indorsement on
telegram, " because applicant refused to pay 25 cents."
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You are informed that you have no authority to demand or receive
pay for such information. It is your duty under the law to answer all
verbal or written inquiries touching the status of any tract of land.

The act of March 3, 1883, only authorizes a charge to be made for
plats or diagrams when applied for and furnished. You are not author-
ized, in response to a verbal or written request as to the condition or
status of a tract of land or entry, to respond by furnishing a diagram
and demanding pay.

The plat must be specifically applied for before you are authorized
to demand pay therefor. You are directed to acknowledge the receipt
hereof, and promptly report the practice prevailing in your office touch-
ing the matters herein referred to.

The telegram referred to with indorsement thereon is herewith in-
closed for your inspection. Return same with your letter acknowledg.
ing receipt hereof.

6. FINAL PROOF.

DUTY OF LOCAL OFFICERS.

Commissioner McFarland to district land officers, September 17, 1883.

GENTLEMEN: By circular letter of October 21, 1878 (Copp's L. O.,
vol. 5, p. 118, and Copp's Land laws, vol. 2, p. 1450); you were in-
structed-

To carefully examine homestead proof in each case, and if you find
it correct in all respects as required by law and instructions you will
write "approved" on the same and subscribe your names underneath.
If anything be wanting to perfect the proof, call for supplemental affi-
davits and have the want supplied before transmitting the same to this
office.'

In view of the fact that many cases of imperfect and incomplete proof
are sentto this office " for instructions," I deem it proper to ask your strict
observance of the following additional instructions, which will govern
all cases of final proof in homestead, timber-culture, desert-land, and
timber-land, entries:

You will be careful to give the testimony and affidavit in each case
critical examination, and if you find defects, omissions, or want of full-
ness of detail, call on the claimant to supply the deficiency, informing
him that if he fails to do this within thirty days from receipt of notice
his proof will be rejected, subject to the right of appeal to this office.

Hereafter you will send to this office no final proof without your
44approval" of the same, except on appeal.

You must assume the initial responsibility of deciflin whether the
requirements of law and official instructions have been fully met. You
will record your approval on the back of the testimony and not on the
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final certificate. In each finual certificate at least one of the christian
names of the claimant should be written in full.

You will take care that no more land shall be incl uded in a private
cash entry than can be described by subdivisions in the ordinary form
of cash certificate and patent, and the subdivisions should be confined
to one section whenever practicable-this to lessen the chances for con-
fusion and error in posting.

You are instructed to be careful to promptly post all entries and
locations in the appropriate places in your tract-books; without such
posting the tract-books have no value and confusion follows.

Complaints are made that itis often difficult to procure the publisher's
affidavit of publication of intention to make final proof. To cure this
difficulty registers should refuse to pay the cost of publication until
the r quired affidavit is furnished.

In 'the matter of excess payments you will in no ease require p
ent where the amount is less than one dollar.
In briefing your letters and returns to this office you will leave a blank

space of one and one half inches at the upper end of the fold in order
that there may be room for the number and date-stamp of this office.
Your briefing should briefly state the character of the contents, as to
whether they relate to a homestead, pre-emption, timber-culture, or
other class of entry by number and name. The lower third of the fold
should be left blank.

Approved by Secretary Teller, September 19, 1883.

IN DAKOTA-OFFICERS AUTHORIZED TO TAKE.

The clerks of district courts in Dakota are authorized to take final affidavits in home-
stead and pre-emption cases.

Secretary Teller to Commissioner McFarland, March 31, 1884.

SIR: I have examined your letter of January 15, 1884, to the register
and receiver at Sioux Falls, Dak., relative to the authority of certain
clerks of district courts to take final affidavits in homestead and pre-
emption cases, you having, by your letter to me of the 18th ultimo
called my attention to the matter and asked my consideration and views
on the question involved.

The Territory is divided into three judicial districts. Each district
must, therefore, embrace several counties. The judges of the districts
are authorized by the laws of the Territory (section 1 of chapter 14 of
the Code) to appoint a clerk of the district court in each of the coun-
ties of their respective districts.

You have decided that such clerks are not authorized, except in those
counties in which courts are held, to take final affidavits in homestead
cases under the act of Congress of March 3, 1877 (19 Stat., 403), nor in
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pre-emption and commuted homestead cases under the act of June 9,
1880 (21 Stat., 169). It appears that the practice of making proofs be-
fore the class of officers mentioned has been very extensive, and that
until your decision the local land officers universally accepted such
proofs, and your office issued patents thereon. Your decision, therefore,
very naturally created alarm among settlers in the Territory, and called
out correspondence and inquiry which resulted in your letter of the 9th
ultibo to the register and receiver at Huron, Dak., modifying and ex-
plaining your former decision, so that it shall not be understood or re-
garded as retroactive in its effect and operation.

Upon a full consideration of the question presented I am led to a dif-
ferent conclusion from that reached by you. In my opinion the clerks
authorized by section 1 of chapter 14 of the codified laws of Dakota are
officers before whom proofs may properly be made as provided by the
act of Congress of March 3, 1877 (19 Stat., 403), and the act of June 9'
1880 (21 Stat., 169).

The Territorial law above cited provides that any clerk whose ap-
pointment is authorized thereby "shall procure and keep a seal of the
court for that county, and when courts are appointed therein shall per-
form all duties pertaining to that office, and shall keep his office at the
county seat of his county." %

As already indicated, your decision holds that, within the meaning of
the language quoted, the clerks appointed in the several counties of a
judicial district have no authority to take affidavits in pre-emption
and commuted homestead cases, nor to take final proofs in homestead
cases unless clothed with full powers as clerks of district courts by the
appointment of such courts in their respective counties.

I do not so interpret the statute. As soon as a clerk is appointed he
becomes, by the terms of the law, " a clerk of the district court," and as
such I take it he is clothed with some authority and has some duties to
perform. He is required to " procure and keep a seal of the court" for
the county in which he has his office.

Wherefore a seal if it cannot be used ¶ I do not think it is the intent
of the law to intrust a seal to one who has no authority to use it. But
the law not only intrusts the keeping of the seal to the clerk in each
county, it requires him to procure and keep it at the county seat. Ob-
viously this is because some official duties are imposed upon a clerk
immediately upon appointment and qualification, and the seal is to
authenticate those official acts, some of which may be the taking of
proofs of the character herein alluded to.

The appointment of a clerk in any county makes the appointee an
officer of the court from which he receives his appointment, and he is
required to procure and keep a seal because le is an officer of the court.
This is equally true whether the appointment be in and for a county in
which a court holds its sessions or otherwise. It is not to be presumed
that the law con emplates or requires a vain thing.
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The Territorial statute (cited supra) does not say what the clerk shall
not do, as your decision seems to argue.

The language of the law-" and when courts are appointed therein
shall perform all duties pertaining to that office "-is not exclusive nor
prohibitory, but is just the contrary. It clearly implies that a clerk of
a district court has, as soon as appointed, certain duties to perform by
virtue of his office, and then specifically says, that when a court is ap-
pointed in his county he shall perform all the duties of such office.

That is, it simply adds to the duties already imposed the additional
duty of doing whatever may be necessary for a clerk to do as custodian
of the records necessary to be kept in connection with the trial of cases
iI court.

If there were any doubt as to the general authority of clerks of dis-
trict courts to administer oaths within their respective counties, that
doubt is removed by chapter 20 of the code of the Territory, which au-
thorizes such clerks to administer oaths within their respective counties.
This authority is not postponed to the sitting of the court in the county,
but vests immediately upon appointment and qualification.

Again, in support of your view that final proof in homestead cases
cannot be made before the clerk of a district court in any county in
which the court does not hold its sessions, you cite the provision of the
act of Congress of March 3, 1877 (19 Stat., 403), that final proof " may
be made before the judge, or in his absence, before the clerk of any
court, &.

You argue that a judge cannot be deemed to be absent from a place
where he holds no court. I do not regard this view as justified by either
the language or the reason of the law. The clerks in the several coun-
ties in which no district court is holden are as much clerks of the court
under which they hold their appointments as if that court held its sit-
tings in their respective counties, for the law (section 1 of chapter 14,
Dakota Code) denominates each of them " a clerk of the district court,"
and, as I have said, requires them to procure and keep a seal, and au-
thorizes them to act in their official capacity.

Being officers of the court, every official act is an act under and by the
authority of the court, whether the judge be present or not.. The judge
may at any time appoint courts to be holden in any county in his dis-
trict.

Until such appointment in any particular county, the judge is offi-
cially and in fact absent, and is represented by the clerk of the district
court in that county. Every official act performed by said clerk is an
act done in absence of the judge. Final proof made before such clerk
is, therefore, in my opinion, clearly legal within the meaning of the act
of Congress of March 3, 1877.

In addition to what has been said, I may add that I am unoffieially
informed that the question as to the authority of clerks of the class
herein discussed has been before the district courts in Dakota, having
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been raised by a motion to quash indictments based upon affidavits
made before such clerks, and that the motion to quash was overruled
by the district judge, whose decision was sustained by the supreme court
of the Territory.

In accordance with the views herein expressed, your decision of Jan-
uary 15, 1884, is reversed, and you will recognize as legal and valid
proofs of the character referred to.

7. NOTICE OF CONTEST.

CONTESTED CASES-CONTINUANCE

The Rules of Practice imperatively require personal service when that can be ob-
tained, and authorize notice to be given by puilication alone only when personal
service cannot be had.

Where there has been default in the matter of service or notice, but both parties ap-
pear at day of trial, the defendant may waive the informality, and does so if he
proceeds to trial. But he is entitled to his full period of notice, and may demand
a continuance if he has not had it.

Commissioner McFarland to register and receiver, Niobrara, Nebr., July 2,
1883.

GENTLEMEN: I am in receipt of register's letter of the 20th ultimo,
inquiring whether continuances can be granted in contest cases where
notice by publication failed to be given through inadvertence, and also
what would be the effect of a failure to give notice by publication in
cases where both parties appear at the appointed time.

You are advised that the Rules of Practice imperatively require per-
sonal service when that can be obtained, and authorize notice to be
given by publication alone only when personal service cannot be had.

Where personal service has been made notice by publication is not
required, and a postponment in order to make publication is unneces-
sary. But when service has not been obtained, or notice has not been
published, as the case may be, the hearing may be continued, upon
proper application and affidavit setting forth the facts, for the purpose
of making service or giving notice by publication, as circumstances may
require. Where there has been default in the matter of service or no-
tice, but both parties appear at day of trial, the defendant may waive
the informality, and does so if he proceeds to trial. But he is entitled
to his full period of notice, and may demand a continuance if he has not
had it.
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8. PLACE FOR TAKING TESTIMONY.

LOCAL OFFICERS.

Without specific instructions from the Land Department, neither the register nor the
receiver can legally take testimony or preside at the taking thereof in any place
other than where the office of such register or receiver is located.

Acting Commissioner Harrison to register and receiver, Valentine, Nebr.,
March 4, 1884.

GENTLEMIEN: This office is in receipt of a communication, dated the
25th ultimo, from Frank D. Hobbs, esq., inspector, &c., in which he in-
closes copy of a letter of February 5, 1884, addressed by him to the re-
ceiver of your office, and the reply of the receiver thereto dated on the
8th of the same month. From the tenor of the letter above referred to
of the 5th ultimo, it appears that the inspector had been informed that
the receiver had heard contest cases at places other than at the local
office and that his expenses, as well as those of a clerk or clerks, were
paid to and from Valentine by parties interested in the contests. The
inspector stated in said letter that if such was the fact he concluded
that the receiver had acted in ignorance of the regulat-ons requiring
bearings before local officers to be held at the local office, and closed his
letter by asking the receiver for the facts in the premises.

The receiver, in his reply of the 8th ultimo, states that such reports
are base fabrications and without foundation in truth; that the nearest
approximation to such a thing was in the case of the final proof of one
Amos Harris, wherein, after taking testimony one day, the parties and
their attorneys insisted that some of their witnesses would not come to
Valentine, and that hence the testimony of such witnesses should be
taken at Ainsworth; that an agreement or stipulation was then drawn
up by said parties that said testimony might be so taken, whereupon
he-the receiver-consented and took the same for the accommodation
of the parties, and in order to ascertain all the facts possible for the
Government; that in such proceedings he had no thought of doing
wrong; that his expenses were paid by himself and not by the parties
in interest; that the clerk's hotel bill at Ainsworth was paid (but by
whom paid he does not state). The receiver states that such are all the
facts, and that in the future he will " read up the rules" and follow them
strictly; that every attempt made for the accommodation of parties has
been made the basis for fabrications and giving trouble, and that had
he thought for a moment that he was in error in going to Ainsworth, he
never should have done so.

The inspector, in submitting the matter, speaks very highly of the
receiver, and is of the opinion that his action in taking testimony as
aforesaid was occasioned more by unfamiliarity with the rules and rega-
lations of this office, laid down for guidance of the local officers, than
otherwise, and that hence he was led into error inadvertently.
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From the foregoing, I am of the same opinion, and in disposing of
the matter I have to state, that, without specific instructions from this
office or the Department, neither the register nor the receiver can
legally take testimony, or preside at the taking thereof, in any place
other than the place wherein the office to which such register or re-
ceiver is attached is located, which, in the present instance, is Valen-
tine, Nebr.

If the practice were permitted allowing local officers, or either of them,
to take testimony elsewhere, it would doubtless give ground for ill-feeling
on the part of those who the law provides may take testimony, in numer-
ous cases, and be looked upon as an intrusion into their jurisdiction and
perhaps give cause for numerous and serious complaints.

Your attention is called to circular letter M, dated March 23, 1883,
copy herewith, in relation to fees, and also called to instructions issued
by this office January 29, 1884, to the register and receiver at Huron,
Dlak. (Copp's IL. O., vol. 10, p. 355), wherein the subject of illegal fees
is fully discussed.

You will, therefore, be governed in accordance with the foregoing,
and it is hoped that the act of taking testimony elsewhere than at Val-
entine will not be repeated.

9. RATES OF ADVERTISING.

Commissioner McFarland to registers United States land offices, January,
1884.

It having come to the knowledge of this office that excessive charges
are made by the proprietors of newspapers in certain States and Terri-
tories, for the publication of notices of intention to make final proof
under act of March 3, 1879, you are directed hereafter, in designating
papers in which such notices shall be published, to designate only such
reputable papers of general circulation nearest the land applied for,
the rates of which do not exceed the rates established by State or Ter-
ritorial laws for the publication of legal notices.

Approved by Secretary Teller, January 30, 1884.

10. FAILURE TO A PPEAL IN TIME.

Commissioner McFarland to registers and receivers United States land
offices, uly 23, 1883.

GENTLEMEN: Great delay in adjudicating cases frequently arises
from the neglect of local officers in not promptly reporting, at the expi-
ration of the time allowed, whether or not appeals have been filed from
decisions of this office. The same is true in cases of amendments.
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Hereafter, at the expiration of the time allowed for appeal you will
at once report whether or not an appeal has been filed; and in cases
where amendments are authorized by this office, not more than sixty
days should be allowed for that purpose, and if the amendment is not
perfected by that time you will report the fact, returning the appli-
cation.

V.-MILITARY RESERVATION.

ABANDO.NED-ENTRYNON-RESIDE.YE.

MCCAULEY v. NORDIC.

Homestead entry allowed within an abandoned military eserx ation, notwithstand-
ing the party never actually resided on his claim.

Secretary Teller to Comnmissioner McFarland, April 17, 1884.

SIR: I have considered the case of David McCauley v. Barney Nor-
dick, as presented by Mr. McCauley's appeal from your decision of
November 21, 1883, holding intact Mr. Nordick's homestead entry for
the S. I of the NW. , the NE. ± of the NW. , and the NW. 4 of the
SW. i of Sec. 2, T. 134 N., R. 48 W., Fergus Falls, Minn.

It appears that Mr. Nordick made his entry October 24, 1882, alleg-
ing settlement June 15, 1881, and that Mr. McCauley applied October
27 1882, to enter the SW. i of Sec. 2, alleging settlement April 15,
1871. The local office refused the application of Mr. McCauley because
it embraced the NW. of the SW. 4 of See. 2, which was covered by
the prior entry made by Mr. Nordick, and a hearing was had to deter-
mine the rights of the parties.

The land covered by the above entry and application lies within the
old Fort Abercrombie military reservation, which was opened for set-
tlement by the act of Congress approved July 15, 1882 (22 Stat., 168).
This act abolished the reservation and authorized the Secretary of the
Interior-

To have the lands embraced therein made subject to town site, home-
stead entry, and sale, the same as other public lands: Provided, That
the rights of all actual settlers entitled to the benefits of the home-
stead laws of the United States, who now occupy in good faith any
portion of the land embraced within said reservation, shall date from
the day of their actual settlement thereon; and in perfecting their ti-
tles thereto, under the homestead laws, the time such settlers have oc-
cupied and improved their said lands shall be allowed.

The testimony shows that McCauley in 1871 broke a few acres of
land on his present claim, and that from such time forward he each
year continued to break and cultivate said claim, so that in 1882 he
" cropped " 42 acres and broke 29 acres more. In 1879 he built a house
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on said land, at a cost of about $200. But from the evidence it appears
that he has never actually resided upon his claim.

Mr. Nordick settled on his claim February 23, 1881, and has since
resided there, his improvements being worth about $600.

It should be observed that Mr. McCauley's claim comprises a
technical quarter-section lying in compact form, and that from the
evidence it would appear he had cultivated a portion of the forty in
dispute since 1879, his claim thereto being notorious at the time of
Nordick's settlement.

On this state of facts, should Mr. McCauley's entry be admitted?
The special privileges conferred by the act opening this land for dis-

position do not in -terms rest upon any requirement of residence, but
are extended to " actual settlers" who " now occupy in good faith "
any part of such lands. he long-continued period of uninterrupted
occupancy and possession on the part of Mr. McCauley, accompanied
with cultivation and permanent improvements, would preclude any
imputation of a want of good faith in his occupancy. Mr. Nordick
made his settlement with full notice of the claim and occupancy of
Mr. McCauley, and, under the law that must govern this case, his at-
tempted appropriation cannot be permitted to defeat the prior occu-
pancy of Mr. McCauley.

Your decision is therefore reversed. The entry of Mr. McCauley is
allowed, and Mr. Nordick's entry, in so far as it conflicts with the entry
of Mr. McCauley, will be canceled.

VI.-PRACTICE.

1. A FIDAVITS.

JURISDICTION.-REV. STAT., 2294.

ASHEY D. STEPHENSON.

Where there is more than one court of original jurisdiction in a county, the clerk of
each court is authorized to take preliminary homestead affidavits under Section
2294, Revised Statntes.

Secretary Teller to Commissioner icarland, March 6, 1884.

SIR: I have considered the appeal of Ashley D. Stephenson from
your decision of October 11, 1883, rejecting his application to enter
under the homestead law the NE. I of Sec. 30, T. 2 N., R. 11 E., Mont-
gomery, Ala.

You assign as a reason for the rejection the fact that the preliminary
affidavit was made before the clerk of the county court, and hold that
in order to meet the requirement of section 2294 of the Revised Stat-
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utes said affidavits should have been made before the clerk of the cir-
cuit court.

Section 2294 provides that under certain circumstances it may be
lawful for a homestead applicant " to make the affidavit required by law
before the clerk of the court for the county in which the applicant is an
actual resident."

This language would at first glance seem to point to a particular court;
but, if so, how is it to be determined what particular. cotirt is meant I

I think the statute is broader in its application.
In almost all, if not all, the States there are in and for each county

more than one court, each having its own peculiar duties and jurisdic-
tion, and all having authority to administer oaths.

In Alabama, from which this case comes, there are in each CouDty
several courts.

The circuit eourt is one. Its jurisdiction extends over several counties,
and it is required to sit in each county within its circuit at least twice
in each year. It has a clerk in each county, whose office is at the court-
house, or within one mile thereof, in his county.

The court of probate is another, and the county court a third, in each
county.

Of the two last named the judge of probate is by the law of the State
ex officio clerk.

Each of these courts is, within its sphere and jurisdiction, " the court
for the county," and a court having original jurisdiction.

It therefore follows that the clerk of each is " the clerk of the court
for the county."

Section 2294 of the Revised Statutes (containing the language quoted)
not specifying what or whether any particular court, to the exclusion
of every other court, is contemplated, the clerk of which may take affi-
davits of the class named herein, it must, I think, be concluded that its
requirements on this point are met when a preliminary affidavit has
been made before the clerk of either of the courts mentioned- The law
(section 2294) is permissive and beneficial, its purpose being to facilitate
the bona fide settlement of the public lands. It should, therefore, be
construed liberally, and so as not to hamper or embarrass applicants
whom it is intended to benefit.

In this case the affidavit was made before the clerk of the county
court, the judge of probate being ex officio such officer.

In my opinion it is valid under the law, and the application should
be allowed.

Your decision is reversed.
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IN DAROTA-PROBATE JUDGES.

GEORGE BRYANT.

The affidavit required of applicants under section 2294,Rev. Stat., may be madebefore
probate judges in Dakota when acting in a clerical capacity.

Secretary Teller to Commissioner McFarland, April 10, 1884.

SIR: I have considered the appehl of Oeorge Bryant, probate judge
for Day County, Dakota, from your letter to him dated September 4,
1883, wherein you expressed the opinion that the affidavit required of
applicants under the provisions of section 2294, Rev. Stat., cannot be
made before a probate judge.

Although the Department does not ordinarily recognize the right of
appeal, or consider a case wherein no appeal lay-as in this case, from
a mere expression of opinion contained in a letter addressed to the ap-
pellant-I nevertheless deem it expedient to take cognizance of the ap-
peal in question, in view of the exigency for a decision construing the
statute cited, involving, as you advise me, a question of considerable
public interest.

You base your opinion upon the very letter of the statute itself, which
you construe literally, stating as reason therefor that ordinarily the affi.
davit required of the homestead applicant under section 2290 can only
be made before the register or receiver, but that, under certain specified
circumstances, section 2294 provides that " it may be lawful for him to
make the affidavit required by law before the clerk of the court for the
county in which the applicant is an actual resident."

The language cited would at first seem to be restrictive in its scope,
from the fact that the clerk of a particular court is designated before
whom alone said affidavit can be made.

I think, however, its intendment is broader and susceptible of a more
liberal construction. Section 1907, Rev. Stat. of the United States, pro-
videsthat "thejudicialpowerin * * Dakota * * 4 shallbe
vested in a supreme court, district courts, probate courts, and in justices
of the peace."

Section 32, chapter 4, of the Code of Civil Procedure declares that
"the probate courts and courts of justices of the peace possess only
such jurisdiction as is conferred on them by the organic laws and the
statutes of this Territory."

Section 89, chapter 21, of the Revised Code of Dakota besides pre-
scribing the mode of procedure, and conferring generally upon the
probate courts in each organized county the ordinary limited jurisdic-
tion of such tribunals, also provides that " they shall be courts of record,
and shall have a seal, and the judge thereof shall also be clerk of the
said court." (See also section 2, chapter 1, of the Probate Code, touch-
ing the jurisdiction of probate courts.)

Section 6 of same chapter provides that " a judge of the probate
4531 t o-14
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court, as contradistiuguished from the probate court, may exercise out
of court all the powers conferred upon him as judge." And by chapter
20, touching the " administration of oaths," probate judges are desig-
Dated (inter alia) among the officers who are authorized to administer
oaths.

Thus it appears that each of the probatej udges in Dakota is, by virtue of
the Territorial law, e offcio clerk of his own court; and as it is competent
for him to exercise out of court all the functions conferred upon him by
law as a judge, independently of those pwers of limited jurisdiction
specially conferred upon him as a judge of probate, I am of the opinion
that he comes within the intendmentof or answers the calls of the stat-
ute when he takes such aforesaid affidavits in his clerical capacity, as
being to all intents and for all the purposes of the statute " the clerk of
the court for the county in which the applicant actually resides."

Section 2294 of the Revised Statutes [containing the language just
quoted] not specifying what or whether any particular court, to the
exclusion of every other court, is contemplated, the clerk of which may
take affidavits of the class named herein, it must, I think, be concluded
that its requirements on this point are met when a preliminary affidavit
has been made before the clerk of either of the courts mentioned. The
law (section 2294) is permissive and beneficial, its purpose being to facili-
tate the bona fide settlement of the public lands. It should, therefore,
be construed liberally, and so as not to hamper or embarrass applicants
whom it is intended to benefit." (Ashley D. Stephenson, ecx parte,
wherein I rendered decision the 6th ultimo.)

Following these precedents, you will instruct the several registers
and receivers to accept all such affidavits in question as may have been
or which may hereafter be taken before judges of probate when acting
in their clerical capacity (but not otherwise), as I think the same isper-
missible under and in furtherance of the intendment of the statute, to
wit, to obviate the necessity of such applicants making long and often
tedious journeys to the proper local office.

2. AMENDMENT.

RULE 4-CONTEST-AFFIDAVIT.

COOK . NILSON.

Where apartyseekingto contest an entry files his uncorroborated affidavithe should be
allowed time to amend by filing corroborative affidavits, subject to any interven-
ing adverse claim.

Secretary Teller to Commissioner McFarland, November 13, 1883.

SiR: I have considered the appeal of Milton B. Cook from your de-
cision of October 25, 1882, in which you refuse to entertain his affidavit
of contest, on the ground that he failed to file corroborative affidavits in
support of his allegations, as required by rule 4 of the Rules of Prac-
tice.
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It appears that Carl Nilson made homestead entry No. 3553, Novem-
ber 29, 1879, covering lots 2, 3, and 4 of Sec. 19, T. 35, . 3, Olympia
district, Washington Territory.

William Smith filed an affidavit of contest September 5, 1882, alleg-
ing abandonment of the tract by Nilson, which was returned to Smith
as " being informal" by the district land officers, who allowed him thirty
days to amend.

On September 22, 1882, Cook also presented an affidavit of contest,
alleging abandonment of the land by Nilson, which was held by the
district officers subject to the presentation of a formal application by
Smith within the prescribed time.

On September 23, 1882, the amended affidavit of Smith was received
at the district office, and Cook was notified that his contest affidavit
was rejected.

Cook appealed from the ruling of the district officers, and you dis-
missed both cases, on the ground that neither Smith nor Cook had com-
plied with the requirements of rule No. 4.

Ill the case of Houston v. Coyle (10 Copp's L. O., 224) it was held
that, in consideration of being placed in possession of certain informa-
tion and the payment of certain expenses, the Government holds the
land in reserve, for the purpose of allowing the person that furnished
the information and paid the expenses an opportunity to enter the land.

To secure an assurance of good faith on the part of the contestant
a rule requiring his allegations to be corroborated by the affidavits of
other persons has been prescribed by the Department.

Smith furnished sufficient information to give him a primafacie stand-
ing, and had deposited with the district officers the amount required as
a deposit to initiate proceedings; to deprive him of an opportunity to
complete his case, on the ground of a mere technicality, would prove
an act of injustice.

Smith should be allowed to amend by filing corroborative affidavits
subject to any intervening adverse claimant.

Your decision is modified.

3. APPEAL.

IMPROPEB DISMISSAL-CERTIORARI.

JAMES MAHOOD.

Failure to appeal because of temporary closing of the local office should not injure
the rights of a claimant who appeals after the time therefor expired. Certiorari
not necessary.

Secretary Teller to Commissioner McFarland, May 19, 1884.

SiR: In the matter of the motion for certiorari by James Mahood, on
the ground tat.you improperly dismissed his contest against Water-



212 DECISIONS RELATING TO THE PUBLIC ANDS.

town (now Aberdeen) homestead entry, No. 5,995, for the SW. L of
Sec. 34, T. 122, R. 63, Dakota, and refused to allow an appeal, for the
reason that it was not filed within sixty days, it appears frorm the pa:
pers before me that your records now-show that the receiver of the lo-
cal office informed Mahood that he could not file his appeal whilst the
office was temporarily closed, and that this was the cause of the delay.
If this be so, certioiari is not necessary, and you are directed to allow
the appeal. If it be not so, neither appeal nor certiorari should be
allowed, and you will please inform Mr. Mahood that his motion is dis-
missed. 4 * *

4. ATTORNEY.

NOTARY PUBLIC-DAKOTA TERRITORY-WREN DISQUALIFIED.

TEAUGH V. ERNST.

A notary public disqualified for administering oaths in certain cases is thereby dis-
qualified under the United States law. Attorneys of record in cases cannot as
notaries public administer oaths in those cases. They cannot act officially and
professionally at the same time.

Commissioner MceFarland to register and receiver, RHuron, Dak., Septem-
ber 7, 1883.

GENTLEMEN: I have received your letter of the 23d ultimo, trans-
mitting the appeal of A. M. Traugh fron your action rejecting his ap-
plication to contest the timber-culture entry of Jacob L. Ernst, No. 9,831,
made August 17, 1882, for the SE. 1, 1, 109, 67.

Traugh presented contest affidavit, accompanied with an application
to enter the land, on August 18, 18S3. Another contest against the
same entry was filed at the same time by Hugh McLeod. The register
decided the applicationx simultaneous, whereupon attorneys for McLeod
moved to dismiss Traugh's contest on the ground that the affidavit of
contest was insufficient, "it being sworn to before the attorney of con-
testant, he. not being an official authorized to take oaths where the land
is located."

The register held in his decision-
That the office could not recognize the authority of a notary public

to administer oaths to a timber-culture affidavit when such notary is an
attorney for the contestant. The code of Dakota regulates the admin-
istering of oaths when the notary is likewise an attorney, and especially
cuts off the authority of such hotary when the circumstances are as in-
dicated, to wit, when he is an attorney of the claimant.

You accordingly rejected Traugh's contest, and from that rejection
Traugh, by his attorneys, Messrs. Huntington Brothers and A. G. Har
ris, takes an appeal, filing specification of errors and argument.

The notary before whom Traugh's affidavit of contest was made was
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Mr. Charles H. Huntington, a member of the firm of Huntington Broth-
ers, attorneys in the case.

The timber-culture act provides that the affidavit of applicant to en-
ter may be made before * any "officer authorized to admin-
ister oaths in the district where the land is situated."

Rule 3 of the Rules of Practice of this office provides that in contest
cases an affidavit must be filed by the contestant with the register and
receiver, flly setting forth the grounds of contest. Rule 4 provides
for corroborating affidavits in cases therein mentioned. No officer is
specifically designated as a proper officer before whom these affidavits
should be made. They may be made before any officer authorized to
administer oaths in the district where the land is situated.

Whether an officer is qualified to administer oaths or not is to be as-
certained by the law, whether State, Territorial, or national, as the case
may be, under which his authority is claimed to be derived.

Section 1778 of the Revised Statutes of the United States provides
that notaries public may administer oaths in all cases in which, under
the laws of the United States, justices of the peace of any State or Ter-
ritory may do so.

The qualification of justices of the peace and of notaries public to ad-
minister oaths generally comes from local law, and not from Federal
authority. Theyare authorized under certain laws of the United States
to administer particular oaths by virtue of their general qualification
under State or Territorial laws..

Where, as in the timber-culture laws, the Federal statute provides
that a affidavit'may be made before any officer authorized to admin-
ister oaths, such affidavits may be made before any State or Territorial
officer who is so authorized by the laws of the State or Territory. If
he is not so authorized, he cannot take such affidavit. If there are any
restrictions upon the exercise of his official functions under local law,
those restrictions render his official acts under the laws of the United
States without authority in any case to which such restrictions are ap-
plicable.

Section 468 of the civil code of Dakota provides that affidavits may
be made before any person authorized to take depositions.

Section 473 provides that the officer before whom depositions are
taken "must not be a relative or attorney of either party, or otherwise
interested in the event of the action or proceeding."

A notary public, or other officer holding office under the laws of Da-
kota, is not therefore authorized by those laws to take affidavits or
depositions in any case in which he is employed as an attorney, or in
which he is otherwise interested, or if he is a relative of either party.

Not being authorized under the laws of Dakota to administer oaths
in any such case, he is not qualified under the laws of the United States
to administer such oaths.

But if the Territorial code did not prohibit attorneys from taking affi-
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davits in cases in which they are interested, they could not be allowed
to do so in the practice of this office. The reason of the law is the rea-
son of the rule, and the rule has heretofore been established in respect
to clerks of courts, and is equally applicable to other officers. An officer
who is also an attorney at law or in fact cannot act officially and pro-
fessionally at the same time. His official acts must be free from personal
interest or they cannot be recognized as entitled to due faith and
credit.

Attorneys of record in cases before the courts are regarded as dis-
qualified from administering oaths in such cases, and attorneys in cases
before this office must likewise be so regarded.

Your decision is approved, and the appeal dismissed.

DISBARRED-NOTARY PUBLIC.

An attorney disbarred from practice is not prevented thereby from performing his
duties as a notary public.

Commissioner McFarland to I. B. Vaughn, Pembina, Dak., October 1,
1883.

SIR: In reply to your letter of the 22d ultimo, I have to advise you
that an attorney disbarred from practice before this and district land
offices is not thereby prevented from exercising the duties of notary
public, and such fact of itself does not in any way affect affidavits taken
before him as such notary.

POWER OF ATTORNEY-DISBARRED-SUBSTITUTION.

13ERRY AND EMERY.

A power of attorney given to an attorney while disbarred may be used after his re-
instatenent. Such attorney cannot substitute another attorney unless his
power contains a provision to that effect or the substitution is ratified by the
principal.

The oath required by circular instructions of December 15, 1882, must accompany a
soldier's filing.

Secretary Teller to Commissioner McEarland, April 12, 1884.

SIR: I have considered the appeals of George Berry and Horatio G.
Emery from your decision of April 19, 1883, rejecting their respective'
applications (through an agent) to file soldiers' declaratory statements
upon certain tracts in the Ruron, Dak., land district.

It appears that January 31, 1883, the parties, respectively, appointed
James L. Ayers, of Huron, Dak., their agent to file for them soldiers'
declaratory statements upon the tracts in question. You rejected the
applications made under these powers of attorney, for the reason that
Ayers was disbarred from practice as an attorney before the Land D~e-
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partment December 22, 1882, and was not reinstated until April 13,
1883, and that the powers to Ayers, executed pending his disbarment,
could not be recognized.

Perhaps, in view of Ayers's reinstatement because of doubt of the truth
of the allegations upon which he was disbarred, this objection might be
overlooked were there not other fatal ones.

It appears that by a power of attorney dated February 14, 1883,
Ayers substituted for himself and appointed one Crofoot to act as the
agent of Berry and Emery in the matter of these homesteads. There
was no power of substitution in either of the powers from Berry and
Emery to himself, and Ayres was therefore without authority to substi-
tute Crofoot. Under section 2309 of the Revised Statutes a soldier's
declaratory statement may be filed "as well by an agent as in person."
But in this as in other cases an agent cannot appoint a sub-agent unless
expressly authorized so to do. In such case the sub-agent appointed
without authority becomes only the agent of the agent, and not the
agent of the principal, unless his appointment is ratified and confirmed
by the principal, of which there is no evidence in this case. The sub-
stitution of Crofoot is therefore without force, and his acts cannot be
recognized.

Besides, under your circular of December 15, 1882, the agent in this
class of cases is required to file his own oath that he has no interest,
either present or prospective. direct or indirect, in the claim; that the
same is filed for the sole benefit of the soldier, and that no arrangement
has been made whereby the agent has been empowered at any future
time to sell or relinquish such claim, either as agent or by filing an
original relinquishment of the claimant. This oath has not been filed
either by Ayres or Crofoot in either of these cases. For these reasons
I affirm your decision and dismiss the appeals.

The cases of Berry and Emery are distinct cases and have no relation
to each other, but you transmit them as one. In order that each case
may have its appropriate record status, and thus avoid confusion of
names, dates, and rulings upon the docket of this Department, you
have been heretofore requested to direct that each separate case be
transmitted by itself, and I again call your attention thereto.

5. CERTIOPARI.

SHOWING NE CESSRBY.

WILLIAm FULLER.

The applicant for a certiorari must invariably make a prima facie showing of matter
for supervision and requiring departmental intervention.

Secretary Teller to Commisioner JfcFarland, October 3, 1883.

SmR: I have considered the application of William Fuller (filed in the
local office, Grand Forks, Dak., the 18th ultimo, by J. G. Hamilton,
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his attorney) for a certiorari under Rule 83 of Practice, in re McQuinn
v. Fuller, involving timber-culture entry No. 392 of the NW. -1 of Sec.
.33, T. 160, R. 52, Grand Forks, Dak.

The paper is duly verified, but does not state what action, if any, has
been had in the premises, nor is there filed a copy of any ruling, order,
or decision at any time made by you therein, as a basis for specifications
of error on the part of the applicant.

It should be observed that the applicant for a certiorari must invari-
ably make a prima facie showing of matter subject to supervision, and
requiring departmental intervention to prevent such undue haste in the
issuance of patents or otherwise under your decisions as might jeopard
the rights of parties litigant.

The matter subject to supervision must be so presented that a reason-
able presumption is raised in the eye of the law that there has been
such error or oversight, or at least there must be such showing in the
application as will convince the Department that a proper administra-
tion of the public business requires its intervention, in order to prevent
undue haste, or possibly injury to important and valuable interests.
(Wight v. St. Bernard M. Co., 9 Copp, 9.)

But from applicant's own meager showing it appears that he has
no legal status before this Department, and this by reason of his failure
to appeal from some decision of yours, which, ipso facto, is a finality.

The application is not within the rule, and is accordingly denied.

6. CONTEST.

SECOND-FIRST UNADJUDrcTTED.

SNAVELY v. FLICK. I

A second contest cannot be initiated against an entry until the first contest has been
finally adjudicated, except where such first contest is illegal in its inception.

Commissioner MlcFarland to register and receiver, bCook, Nebr., October
25, 1883.

GENTLEMEN: For informality in the manner of service of notice, and
other errors appearing in the record, this office, under date of July 21,
1883, dismissed the case of Rufus M. Snavely v. John Flick, involving
homestead entry No. 1,332, made June 21, 1879, upon the N. I NW. -I,
SE. i NW. H, and NE. SW. , 21, 2 N., 30 W., and allowed the plain-
tiff sixty days within which to appeal from its said action.

I am now in receipt of your letter of the 3d instant, from which it
appears that on September 24, 1883, Morillo A. Spaulding applie to
contest said entry, but his application was rejected on the ground that
the prior case of Snavely v. Flick was still pending and undecided-
the sixty days allowed Snavely within which to appeal not having then
expired. It further appears that on October 1, 1883, the contestant,
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Suavely, appeared at your office and filed waiver of right of appeal,
whereupon Daniel A. Clements applied to contest said entry.

You ask for instructions on the following points:
First. Was the entry subject to Spaulding's contest ?
Second. If not, did the waiver by Snavely, of his right of appeal,

render the entry subject to contest by the next legal applicant 
In reply to your questions I have to state that it was held by this

office, in the case of Schneider v. Bradley (9 Copp, 64), that, " as a con-
dition precedent to the right of initiation of a second contest against
the same entry, the former case must have been finally adjudicated;.
and this state of a case is not reached until determination of the ques-
tion of appeal, either by waiver, by failure, or by prosecution to a final
decision." (Vide also ruling of the Department in Van Ostrand v.
Lange, 9 Copp, 7.)

It is true that it was held by the Department in the case of Bivins v.
Shelly (10 Copp, 212), that a pending contest is no bar to the initiation
of another contest against the same entry; but it will be observed that
this is so only, " who re the first contest is not supported by law "-is
illegal in its inception.

A contest that was properly instituted, but dismissed from some de-
fect or informality subsequently arising in the proceedings, would not
therefore come within the purview of said ruling.

You will, therefore, be governed accordingly in the disposition of the
cases referred to in your letter. i * *

STRANGER TO THE RECORD-AFFIDAVIT-AMENDMENT.

MAY V. HAM.

The motion of a stranger to the record in case of contest should not be accepted.
Where there are two witnesses to the affidavit initiating contest, one of whom is an

attorney in the case, the contest should not be dismissed, as one witness is
enough.

Informalities in affidavit of contest can only be taken advantage of on the day setfor
hearing, and then only by a party to the record; if not thus taken advantage of,
the informalities are considered waived. If objection is made, the affidavit may
be amended, or the motion allowed.

Commiissioner McFarland to register and receiver, Huron, Dak., October
31, 1883.

GENTLEMEN: I am in receipt of your letter of the 12th instant, trans-
mitting the appeal of Theron R. May, from your action rejecting his
contest against timber-culture No. 5,462, by Albert C. Ham, for SE. 4
17, 112, 63, made September 10, 1880.

The facts are as follows: May filed said contest January 8, 1883,
alleging as follows: "That the said Albert C. Ham has wholly aban-
doned said tract, for more than one year since making said entry," &c.;
this you accepted, and ordered hearing thereon for October 9, 1883.
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On September 11, 1883, upon a motion by John Carroll, a stranger
to the record, you dismissed May's contest, and made thereon the fol-
lowing annotation, viz:

Within contest dismissed; affidavit of contest does not setup grounds
sufficient for a cause of action; allegations not specific in this; the
party does not set up wherein the claimant has not complied with the tree
claim law, and for the reason that one of the witnesses to affidavit of
contest is an attorney in the case.

From this action May appeals.
On reviewing the case, I think the appeal well taken, as you have

been repeatedly instructed not to accept a motion from a stranger to
the record, also the fact that one of the witnesses to the affidavit of
contest is an attorney in the case does not invalidate the game, as one
witness is sufficient.

When a contest is by you accepted and hearing thereon ordered, any
informality in the affidavit of contest can only be taken advantage of
on the day set for hearing, and then only by a party to the record.

Your proper course should therefore have been to await the day set
for hearing, and if the defendant failed to take advantage of the infor-
mality, such informality should have been considered waived (see Gould
v. Weisbecker, C. L. O., vol. 9, p. 151); but should the defendant take
advantage of the same, and make a motion to dismiss thereon, your
proper course should be, either to grant the motion or allow the con-
testant to amend his affidavit so far as to make the allegations specific.
(See Austin v. Rice, C. . O., vol. 9 , p. 151.)

As the day set for hearing is now passed, and as the contestant seems
to be acting in good faith, you will allow him to amend the charges
and proceed thereon.

Inclosed find the affidavit of contest by May, and proceed as above
directed.

WITHDRAWAL OF CONTESTANT-DEPOSIT FOR EXPENSES-SECOND CON-
TEST.

A motion for withdrawal of contest, whether verbal or written, at or before the day
of trial is only an interlocutory proceeding, and will be decided on the day of
the trial.

Money deposited to meet the expenses of a contest should not be refunded until the
contest is finally determined; only the balance unexpended should then be re-
turned.

A second contest cannot be initiated until the first one is properly ended.

Acting Commissioner Harrison to register and receiver, Niobrara, Nebr.,
November 20, 1883.

GENTLEMEN: I am in receipt of the receiver's letter of the 26th
ultimo, making inquiry whether or not where a contest is regularly in-
stituted and withdrawn by the contestant prior to the day fixed for
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hearing, the local officers are warranted in allowing another contest to
be instituted against the same tract by any other party between the day
of such withdrawal and the day of hearing; also is the receiver author-
ized to return the money deposited to defray expenses of contest at the
time of such withdrawal of contest, or on day of hearing? The case of
De Laney v. Bowers, reported in Copp's L. O., vol. 10, p. 67, appears to
answer the first inquiry in the negative. In that case it was held that,
'-when a contest has been regularly instituted, and the contestant
withdraws at or before the day fixed for trial, he will be regarded as
in default, and the case will proceed and be decided accordingly";
in other words, that a motion for withdrawal of contest, verbal or writ-
ten, whether it or before the day set for trial, is only an interlocutory
proceeding, and "the case will proceed and be decided accordingly,"
that is, on the day of trial. Under this view of your inquiry, and well-
established rules of common-law practice, in the absence of any law es-
tablishing a different rule, it would be manifestly improper to allow
another contest to be instituted upon a tract before a prior one, legally
instituted, was disposed of. The foregoing seems also to answer the
second inquiry as well, for the reason that receivers are not authorized
to return money deposited to defray expenses of contest until the con-
test is withdrawn or other final action taken-decided-on the day of
trial, and then only the unexpended balance. Any other course of pro-
cedure is liable to confuse, to be misunderstood, and often vexatious.

-R ULE NO. 1 OF PR.?CTICE-CHANGE OF ENTRY-IRREG ULAR HEARING.

JOHNSON v. BURKE.

Practice rule allows the initiation of contests against alleged abandoned or forfeited
homestead or timber-culture entries by any person, whether in interest or not,
but in all other cases (including pre-emptions) only by a party in interest.

In view of the irregular hearing in this case the contestant acquired no rights and
the timber-culture entry, made after relinquishment of a pre-emption claim by
the contestee, is allowed to stand.

Secretary Teller to Commissioner M11cFarland, November 22, 1883.

SIR: I have considered the case of John Johnson v. Dominick J.
Burke, involving the NW. of Sec. 25, T. 124, R. 46, Benson, Minn., on
appeal by Johnson from your decision of October 30, 18827 dismissing
the contest.

It appears that January 29, 1881, Burke filed pre-emption declaratory
statement for the tract, and that October 4 following Johnson filed an
affidavit of contest against him, alleging his abandonment and change
of residence from the tract, and his failure to settle on and cultivate it
as required by law.

Practice rule 1 allows the initiation of contests against alleged aban-
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doned or forfeited homestead or timber- culture entries by any person,
whether in interest or not; but in all other easeq (including pre-emp-
tions) only by a party in interest. Whei Johnson initiated this contest
he was a stranger to the record and without interest. His contest was,
therefore, irregularly brought and irregularly allowed by the local offi-
cers, and could acquire no validity except by consent of Burke, which
does not appear.

Besides, as it does not appear that notice of the contest was served
on Burke, and he never waived the want thereof, the subsequent pro.
ceedings were wholly without effect.

It appears also that upon January 4, 1882, the day assigned for the
hearing, Johnson moved for a continuance, which was refused, and the
case was dismissed, whereupon Burke filed a relinquishment of his pre-
emption claim and made timber-culture entry of the tract. Upon Jan-
uary 6 Johnson applied to enter the tract under the homestead law,
which was refused by reason of Burke's entry.

The appeal raises sundry questions growing out of the last mentioned
facts. Had the contest been a regular and valid proceeding, Johnson
would have acquired a preference right to enter the tract upon Burke's
relinquishment, filed pending the contest under the act of May 14, 1880
(Johnson v. Halvorson, Copp, July, 1881), but it being irregular and in-
valid, and Johnson having acquired no right thereby, Burke had the
right to relinquish his filing as he pleased, without reference to any
question or right growing out of the contest, and thereafter to make his
timber-culture entry. This was an appropriation of the tract, and John-
son's subsequent application was properly rejected.

Your decision is affirmed.

STR XAGER TO RECORD.

HANSON V. Howe.

It is contrary to the law and practice to permit the dismissal of a contest regularly
initiated merely on the motion of a stranger to the record, without notice to the
contestant, and prior to hearing.

Secretary Teller to Commissioner cP'arland, April 24, 1884.

SiR: I have considered the case of Nels B. Hanson v. John K. Howe,
as presented by the appeal of George M. Mills from your decision of
September 21, 1883, overruling his motion to dismiss the contest initi-
ated by Hanson against Howe's timber-culture entry No. 4,662 (Sioux
Falls series) for the SE. of Sec. 15, T. 112, R. 60, Huron, Dak.

Howe made his entry June 7, 1880, and some time in August, 1883,
Hanson began contest, alleging in his affidavit " that the said John K.
Howe has wholly abandoned said tract for more than one year since
making said entry and next prior to the date herein; that the said
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tract is not cultivated by said party as required by law; that he has
failed to break five acres upon said tract."

August 13, 1883, thek local office issued notice for publication, directed
to Howe, and fixing the day for hearing on October 8, 1883.

August 29, 1883, the attorney of George M. Mills, who desired to con-
test Howe's entry, appeared at the local office, and, so far as the record
shows, without notice to Hanson, moved the dismissal of Hanson's con-
test, on the ground of the indefinite nature of the allegations made in
his affidavit of contest. The motion was sustained and Hanson ap-
pealed.

You held that the contest should not have been dismissed for the de-
fect existing in the affidavit, that Hanson should have been permitted
to amend, and directed the local office I o allow Hanson to proceed with
his contest. Mills appealed.

In all respects, save the one above noted, Hanson appears to have fully
come within the law and the rules regulating the initiation of timber cult-
ure contests. In pursuance of your decision he furnished, on October
8, 1883, evidence showing that Howe had failed to comply wl ith the law in
the matter of breaking, cultivating, and planting, and the local office, on
such showing, recommended the cancellation of Howe's entry. Howe
made default, and no appeal was taken on his behalf from the decision
of the local office.

Hanson's affidavit had been accepted and notice issued thereon. It
was broad enough in its allegations to sustain a charge respecting
Howe's failure to comply with the law, hence, under the circumstances,
amendment was not necessary. The only person entitled to complain of
a want of particularity in the affidavit was Howe, but he made default.
If Howe on the day of hearing had appeared and objected to proceed-
ing under the information in its original form, and his objection had
been held good, the right of amendment would have been accorded to
Hanson. If Hanson in his amended pleading set forth new matter, it
might have furnished proper grounds for a continuance. This being
true, it follows that Mills had no right to be heard at any stage of the
proceedings. To permit the dismissal of a contest regularly initiated,
on the motion of a stranger to the record, without notice to the contest-
ant, and prior to the day of hearing, would be to adopt a rule contrary
to all procedure in courts of law, that would lead to great confusion in
the practice before your office and this Department, and effectually de-
prive the original contestant of his day in court.

With the modification indicated your decision is affirmed.
On the receipt of the papers herewith returned, transmitted with

your letter of February 25, 1884, you will take such action on the evi-
dence submitted by Hanson as to you seems proper.
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7. EXAMINATION OF RECORD.

An attorney or other person who has not entered an appearance in a contest case, or
who has no direct interest therein, not permitted to inspect papers in such case.

Cornmissioner McFarland to register and receiver, Huron, Dak., September
28, 1883.

GENTLEMEN: In response to the register's letter, dated Washington,
D. C., September 21,1883, asking to be advised whether an attorney or
other person who has not entered an appearance in a contest case, or
who has no direct interest therein, can have the privilege of inspecting
papers in such cases, I have to state that such persons cannot have such
privilege, and that you have the authority to refuse to recognize them
under these circumstances.

8. FEES.

OLD CONTESTS-NEW LAND OFFICES.

Decisions-relating to contests involving land transferred to a new office should, when
received at the old office, be promptly forwarded to the new. The fees for issu-
ing notices in such cases belong to the new register.

Commissioner McFarland to register and receiver, North Platte, Nebr.,
October 24, 1883.

GENTLEMEN: It occasionally happens where a new district land
office has been established, embracing land that was formerly included
in the district of some other office, that the decisions of this office, in-
volving cases covering land situate in the new district, are inadvertently
mailed to the old or former office.

In such cases it is the duty of the local officers to forward such de-
cisions immediately to the new office, and promptly notify this office of
such fact.

The foregoing is promulgated because of a letter, dated the 13th in-
stant, of which I am in receipt, from the register of the lately established
district land office at Valentine, Nebr., wherein he states that on the
opening of that office some fifteen contests were transferred there from
your office, but that the notice of cancellation by this office of the en-
tries involved therein having erroneously been sent to your office, the
register thereat claims that the fee for notice to the parties of cancella-
tion belongs to him.

But the register of your office is not so entitled, for it is not within
his jurisdiction, but that of the register of the new office at Valentine,
to issue such notice.

Therefore, in like cases hereafter arising, you will be governed ac-
cordingly.
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OF WITNESSES.

WEARS v. COBB.

Witnesses to a land office contest are not summoned, nor is a subpoena issued.
The question of paying fees- to witnesses is one that does not concern the local
officers.

Acting Commissioner Harrison to register and receiver, Natchitoches, La.,
November 23, 1883.

GENTLEMEN: I am in receipt of the receiver's letter of the 18th
ultimo, in which he refers to the case of D. B. Weaks v. J. B. Cobb, in-
volving homestead entry No. 2,196, and states that defendant had two
witnesses, who appeared at your office on the day of trial, who did not
testify, but who nevertheless claimed pay for attendance under sum-
mons from the contestant. e asks whether the contestant is required
under the rules to pay said witnesses their fees. e also asks to be
informed whether or not the fees of the witness on both sides are
incident to a contest, and required to be paid by the contestant.

In reply, I have to inform you that in cases before local offices the
witnesses are not summoned; there is no such thing as a subpoena for
witnesses in such cases. The parties are notified to appear with their
witnesses. The appearance of the witness is voluntary.

This office does not assume to decide, as between the party and his
witnesses, whether or not there is any obligation to pay witness fees.

Rule 59 of the Rules of Practice, prescribes what costs, and what costs
only, can be charged to the parties, and witness fees are not included
therein.
* Your attention is invited to said rule, and I am of the opinion that
the questions propounded by the receiver are ones over which you need
not give yourself any anxiety.

9. FINAL PROOF.

B. S. 2294-ALABAMA-CIRCUIT COURT.

The court referred to in section 2294 Rev. Stat., is in Alabama the circuit court. Un-
der act of March 3, 1877, certain proof may be taken before the judge or clerk of
any court of record.

Commnissioner .rcFarland to Mr. B. Mf. Stevensjudge of probate, Elba, Ala.

SIR: I am in receipt of yours of the 27th and 30th ultimo, petitioning
for reconsideration of my decision of August 20, 1883, holding that " the
clerk of the court" named in section 2294 Rev. Stat. refers to the clerk
of the circuit court, and not of the county court.

In reply I have to state that this office has always held that the stat-
ute alludes to the court having original jurisdiction, &c. By the code
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of Alabama the county court has original jurisdiction-concurrent with
the circuit and city courts-of misdemeanors; and the circuit court has
original jurisdiction of all felonies and misdemeanors, and of such actions
and suits at law as are not cognizable before a justice; thus clearly es-
tablishing the fact that the latter court is, in your State, paramount to
the former, and is " the court "; therefore I cannot see any valid reason
for changing my opinion.

Under the act of March 3, 1877, which is amendatory to section 2291
Rev. Stat., final proof may be made before the judge of the court of
probate, it being regarded as a court of record and under act of June
9, 1880, amendatory to section 2262 Rev. Stat., the final affidavit in pre-
emption and homestead entries may be made before the clerk of the
county court or of any court of record.

PROBATE JUDGES.

What proofs and papers in land entries may be executed before judges of probate
conrts.

Commissioner XcFarlawd to J. B. Eaton, LDevils ake, Dak., February
15, 1884.

SIR: In reply to your letter of the 4th instant, relative to the author-
ity of probate judges in Dakota to take final proofs in homestead and
pre-emption cases, I have to state that as probate courts are courts of
record, the judge of probate is authorized, in his capacity as "4judge2'
to take affidavits in final homestead cases, and that probate judges
acting as clerks of their own courts are authorized, as such clerks, to
take final affidavits in pre-emption and commuted homestead cases.
They have, however, no authority to take such affidavits in either case
at any other place than the county seat at which the court is holden.

10. HEARINGS.

RULE 5-CONTESTS.

OoRNO v. GJERB:ERG.

Rule 5 applies to hearings in contests between homestead claimants and between
homestead and pre-emption claimants also.

Commissioner McFarland to register and receiver, Crookston, Minn., July
11, 1883.

GENTLE MEN: On May 9, 1883, Owen Corno made homestead entry
No. 8,762 for NE. 7, 151, 43, his affidavit showing him to be a duly
qualified entryman.

On May 31,1883, Johan 0. Gjerberg made homestead entry No. 8,877
for said land, alleging in his affidavit that he had " settled upon and
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improved said land on the 7th day of May, 1883," and claiming the
benefit of said settlement and improvement. The land is of the unof-
fered class.

On June 12, 1883, Corno executed an affidavit of contest against
Gjerberg's entry, alleging-

That the said Johan 0. Gjerberg had not settled upon and improved
said tract on the 7th day of May, 1833. That all the work he had ever
done on the land above described was to assist in cutting a. road across
one corner of said land in 1882, in the summer, and that said entry was
made in fraud of the rights of this affiant, who had made homestead
entry No. 8,762 for said land on the 9th day of May, 1883.

This affidavit was filed in your office June 21, 1883, and is corrobo-
rated by two witnesses.

With your letter of June 22, 1883, the affidavit of contest was trans-
mitted to this office, and you say:

As we are in doubt whether Rule 5 of Rules of Practice covers this
case, we forward for instructions.

By the second paragraph of the Rule 5, referred to, registers and
receivers are authorized to order hearings in " contests between home-
stead and pre-emption claimants." The language of the rule is such,
that a question respecting its meaning might well arise, viz: whether it
is intended that the district officers may order hearings in contests be-
tween homestead claimants and homestead and pre-emption claimants,
or whether their authority is by it restricted to ordering hearings in
contests between homestead and pre-emption claimants only. For your
information and guidance in future, I will state that this office construes
the rule to apply to hearings in contests between homestead claimants,
also between homestead and pre-emption claimants. This case, coming
therefore within the rule, is returned herewith for your action.

PREPARED TESTIMONY-CROSS-EXAMINATION.

DE MOTT v. DAY.

A hearing may be had on testimony prepared by plaintiff's attorney in his office, if
accepted by defendant's attorney, with privilege of cross-examination.

Acting Commissioner Harrison to register and receiver, Bloomington,
Nebr., December 20, 1883.

GENTLEMEN: I have considered the case of Edwin De Mott v. Al-
mira M. Day, involving the latter's homestead entry No. 9,438, made
October 19, 1881, upon the E. NE. 33, and W. NW. 4 34, 2 N., 22
W., on appeal from your decision dismissing the case.

It appears that when the case was called for trial the plaintiff's attor-
ney submitted the written testimony prepared by him at his office, of
plaintiff and his witnesses, with a proposition to permit the defendant

4531 L 0- 15
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to cross-examine the said witnesses; that the proposition was agreed
to by defendant, but, notwithstanding, you rejected such testimony;
whereupon, the plaintiff failing to introduce any other evidence, you
dismissed the contest. on motion of defendant; and it is from said
action that the plaintiff appeals to this office.

Your decision was based on the ground that when both parties appear
for trial, as was the case in the present instance, the examination must
be made orally in the presence of the register and receiver, and that
the testimony must be written down by one or the other of said officers.

Such is the regular course of procedure, but there is no objection to
parties stipulating to waive oral examination before the local officers
and submitting an agreed statement of facts or testimony taken in the
manner and with the reservation hereinbefore mentioned.

Hence, I think the evidence offered by plaintiff's attorney should have
been received by you, on agreement of defendant to accept the proposi-
tion of the former to cross-examine.

The case is therefore remanded for further trial, and you are instructed
to allow the introduction of the evidence proffered by the plaintiff's at-
torney, with privilege of cross-examination by defendant of plaintiff and
his witnesses, as agreed upon by the parties.

At the proper time report action taken.

HO UR OF DAY-ADJOURNMENT.

CROsS v. BOwmAN.

Where the local officers ail to fix the hour of day to which a hearing is adjourned,
the parties have the entire day in which to appear.

Commissioner McFarland to register and receiver, Oberlin, Kans., January
3, 1884.

GENTLEMEN: I have considered the case of John HI. Cross v. Charles
H. Bowman, involving the latter's timber-culture entry, No. 2,234, made
August 29, 1878, upon the SW. , 28, 2, 29. The case is before me on
appeal by the plaintiff from your decision dismissing the contest.

The contest, it appears, was instituted April 28, and the trial set for
July 26, 1883, at 10 o'clock. When the case was called on the latter
date both parties appeared by attorney. The attorney for defendant
moved a dismissal of the contest on the ground that, when instituting
contest, plaintiff failed to file application to enter, as required by section
3 of the act of June 14,1878 (Bundy v. Livingston, 9 Copp, 173).
Whereupon plaintiff produced evidence showing that application to
enter under the timber-culture law had been filed by him, as required
by said act. You therefore overruled defendant's motion, and upon
agreement of counsel continued the case to September 24, 1883. At
50 minutes past 11 o'clock, a. m., on that day the attorney for defend-
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ant appeared and filed a motion to dismiss because the plaintiff was in
default.

This motion you granted.
At 1 o'clock the same day plaintiff appeared, by his attorney, and de-

clared himself ready for trial. On October 16, 1883, an appeal was filed
by him from your decision dismissing the contest; and in support of his
appeal he makes the point that as no time was fixed when the case was
to be called on September 24, 1883, he was not restricted to any partic-
ular hour on that day in which to enter an appearance.

On the other band it is urged by defendant that in the absence of any
fixed time the case stood for trial at the same hour set for the calling of
the case on the day of adjournment, viz, at 10 o'clock a. m.

The Rules of Practice prescribe that notice of the time and place of
hearing shall be given. This rule applies as well to adjourned as to
original hearings, and the practice in the one case should be the same
as in the other. In neither case should rights of parties be prejudiced
by the adoption of strict technical rules outside the Rules of Practice,
nor beyond a reasonable discretion within those rules.

As you did not fix the hour to which the hearing was adjourned in
this. case, and as the plaintiff actually appeared, as before stated, it is
my opinion that you erred in dismissing the contest under the circum-
stances.

Your decision is accordingly reversed, and the case remanded for
hearing upon its merits.

11. NOTICE.

OF CONTEST-TO HEIRS.

DENNY v. TAYLOR'S HEIRS.

The notice of contest in this case should have been served upon the several heirs, and
not upon the administrator only. Notice served upon one of the heirs is not suffi-
cient.

Commissioner McFarland to Curtis & Burdett, Washington, D. C., July
31, 1883.

GENTLEMEN: Your letter of April 14 last was duly received, asking
in behalf of Francis M. Denny, for whom you appear as attorneys, a
review of my decision of October 30, 1882, dismissing the case of said
Francis M. Denny v. the Heirs or Devisees of Ralph Taylor, deceased,
involving homestead entry No. 1,492, made by said Taylor May 31, 1879,
upon the N. SW. SW. NW. 2, 4 N., 19 W., Duluth, Minn.
My said decision was based on the ground that the notice of contest
was defective, in that it was served upon the administrator instead of
upon the heirs or legal representatives of the deceased homestead claim-
ant.
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Your request for review is made on the claim that Denny is a poor
man and unable to undergo the expense necessary to meet the require-
ments of my said decision; that he has taken up his residence and
placed valuable improvements on the land; that due notice was served
upon George Taylor, who, besides being the administrator, is also a
brother and an heir of the deceased homesteader; and that no one is
contesting the right of Denny to make entry.

While recognizing the hardship which, under the circumstances pre-
sented by you, will necessarily be entailed upon your client, by compel-
ling him to bring a contest de novo in accordance with the requirements
of said decision, I see no possible escape from such a proceeding.

I arrive at this view after a careful consideration. which convinces
me that to hold that notice to one of the heirs is sufficient to put all
the others on their guard, as claimed by you, would be unwarrantable
as well as unjust to those heirs who, as a matter of fact, were not actu-
ally notified. Although notice to them was but constructive, they would
nevertheless be estopped from denying receipt thereof, should they
apply to be heard on that plea after the case had been tried and decided
against them. It would be error, therefore, to conclude the rights of
such heirs on the ground that the action of the administrator and heir,
George Taylor, in allowing the case to go by default after due notice,
was the joint act of all the heirs.

For these reasons I must decline to modify my said decision.

SIGNING OF.

HAHN V. SPENCER.

The notice of contest must be signed by one or both of the local officers. It cannot
be signed by a clerk.

Commissioner McFarland to register and receiver, Larned, Kans., August
1, 1883.

GENTLEMEN: Your letter of the 24th ultimo was duly received, trans-
mitting the appeal of the plaintiff in the case of William H. Hahn v.
Ichabod R. Spencer, involving homestead entry No. 6587, made Sep-
tember 30, 1881, upon the NE. 1 6, 24, 33.

It seems that on the day set for hearing the defendant made special
appearance and moved the dismissal of the case, on the ground that the
notice of contest was not legally issued, in that neither the register nor
the receiver signed or authorized the same.

The said notice appears to have been prepared by a clerk of your
office, and signed by him as follows: C. A. Morris, Register, S."

You submit separate and disagreeing decisions.
The register holds the uotice to be sufficient; the receiver that it is

not, and it is from the decision of the latter that the plaintiff appeals.
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Rule 9 (No. 2) of Practice prescribes in positive terms that "it must be
signed by the register and receiver, or by one of them."

I must, therefore, affirm the decision of the receiver in recommending
the dismissal of the case; and you will so advise the parties in interest,
allowing the usual privilege of appeal.

PUBLICATION-BEGISTERED LETTER-THIRTY DAYS.

BUTTERFIELD AND PHELPS.

The instructions of August 13,1883, are not retroactive. Copies of published no-
tices must be mailed to last known address at least thirty days in advance of a
hearing.

Commissioner MeFarland to register and receiver, Fargo, Dakota, Janu-
ary 15, 1884.

GENTLEMEN: I am in receipt, by reference from the Department of
Justice, of a letter addressed to the Honorable AttorDey-General on
December 20, 1883,- by Messers Butterfield and Phelps, of Montrose,
Dak., relative to the matter of mailing by registered letter a copy of
the published notice in contested cases to the last known address of
each person to be notified.

The writers refer to Rule 14 of Practice requiring such mailing, and
to the letter of this office of August 13, 1883, addressed to you (opp's
L. 0., vol. 10, p. 189), in which you are instructed that the rule requir-
ing at least thirty days' notice of hearing, would be deemed applicable
to such registered letters, and they inquire whether the latter ruling
should be deemed to have a retroactive effect, stating, that under the
construction of Rule 14, which had previously prevailed in the practice,
at district land offices, registered letters had been mailed two weeks in
advance of hearings instead of thirty days.

You are advised that the instructions of August 13, 1883, take effect
only from the receipt thereof at the local office. Rule 14 of Practice
does not specify the time when a registered letter shall be mailed. It
appears to have been inferentially held that the two weeks before hear-
ing, during which notice under Rule 14 is to be posted on the land, is
the time required for a registered letter to be mailed in advance of
hearings. This construction was reasonable, and the mailing of let-
ters in accordance therewith was a sufficient compliance with the rule
prior to the promulgation of different instructions.

You are moreover advised that when notice is given by publication,
it is the publication that constitutes legal notice, not the registered let-
ter. The latter is the transmittal of a copy of the legal notice, and is a
requirement adopted to secure actual as well as constructive notice in
cases of publication. This requirement must be observed for the reason
upon which it is founded, and the rule that such copies shall be mailed
at least thirty days in advance of hearings will be strictly adhered to.
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PUBLICATION-POSTING.

EMMERT V. KILPATRICK.

When and how notice by publication should be given.

Acting Commissioner Harrison to register and receiver, Hailey, Idaho,
February 7, 1884;

GENTLEMEN: Referring to register's letter of the 25th ultimo in rela-
tion to the hearing ordered in the contested case of Sarah L. Emmert
v. William H. Kilpatrick, involving desert-land entry No. 189, Boise
City series, the register states that the whereabouts of Kilpatrick can-
not be found, and asks if you shall perfect service of notice on him by
publication.

You are advised that the Rules of Practice prescribe what is to be
done in such cases. See Rules 9 to 16 inclusive. You have nothing to
do with ascertaining the whereabouts of the party to be notified. That
is the duty of the contestant. You issue the notice as provided in Rule
9. The contestant must serve it. If he can make personal service, he
must do so. If he cannot get personal service, and makes an affidavit
to that effect, and you are satisfied that personal service cannot be had,
you can authorize the contestant to give notice by publication. The
contestant is to furnish the required evidence of publication, and he
must also post a copy of the notice on the land, as required by Rule 14,
and the fact of such posting should be proven by proper affidavit.

If you do not know any address to which a copy of the notice can be
mailed by registered letter, as provided by rule 14, you cannot, of course,
mail such letter. In that case you should so state in your report upon
the hearing.

INSANE CLAIMANT.

MILLETT V. BaowN.

Notice of contest cannot be served personally, nor on the superintendent of an insane
asylum where the insane claimant is confined.

Acting Commissioner Harrison to register and receiver, Yankton., Dak.,
February 7, 1884.

GENTLEMEN: Your letter of January 26, 1884, is received, transmit-
ting the appeal of William Millett from your decision dismissing his
contest v. James F. Brown, ivolving timber-culture entry, number
4,085, Yankton series, March 11, 1880, for NE. i SE. of 17, 96, 48.

It appears that the defendant, Brown, was, at the time of initiation of
the contest, an inmate of the insane asylum at YanktoD, and service
was made upon the superintendent of said asylum by delivering to him
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a copy of the notice of contest, who refused to recognize the same as au-
thorized, or to allow personal service upon the defendant, Brown, who
bad at the time no duly appointed guardian or committee of his person
or property.

Your decision is affirmed. The superintendent of the asylum was the
mere custodian, for the time being, of the person of the defendant, with-
out any authority whatever to act for him, so far as is shown.

As to how Millett may make proper service of notice of contest is not
for this office to advise under the circumstances, but to approve or dis-
approve of your action.

Notify the party hereof, and of his right of appeal.

12. TAKING TESTIMONY.

PLACE-RULE No. 35-DISCRETION OF LOCAL OFFICERS.

There is nothing obligatory in the rule. Resters and receivers must exercise their
discretion in permitting testimony in contested cases to be taken elsewhere than
at the local land office.

Oomnmissioner MicFarland to register and receiver, Watertown, Dak., June
11, 1883.

GENTLEMEN: In reply to your letter of the th instant, relative to
the proper construction of amended Rule 35 of Practice, you are in-
formed that paragraph 1 is to be read as if there was a comma after
the word " cases," in the first line.

The rule contemplates that testimony in contested cases, as well as
in hearings ordered by the Commissioner, may be taken before United
States commissioner, &c., near the land, when it shall be so ordered.
There is nothing obligatory in the rule. Registers and receivers must
exercise their discretion in permitting testimony in contested cases to
be taken elsewhere than-at the local land office, being governed in every
instance by the circumstances of the case.

Preferably, testimony should be taken by the district land officers,
and this should be the course pursued whenever it can be done without
involving too much inconvenience and expense to the parties.

The purpose of the amendment to Rule 35 was to provide a different
method when great distance, or other good cause, renders the alterna-
tive course advisable.
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7EXA T10 US COSS-EXA MINA TIO

FOSTER v. BREEN.

Vexatious and irrelevant cross-examination and testimony, intended solely to create
expense, should be stopped by the local officers, unless the party introdocing it is
willing to pay for the expense of taking it.

Secretary Teller to Commissioner K7Mcrland, September 21, 1883.

SIR: I have considered the case of Roseland L. Foster v. Jeremiah
Breen, involving homestead entry No. 16,185, for the N. of the NE. i

the SW. I of the NE. , and the NW. 1 of the SE. 4 of Sec. 14, T. 8 S.,
R. 3 W., Concordia, Kans., on appeal by Foster from your decision of
October 14, 1882, dismissing the contest for want of due proof.

It appears by the record that at a certain point in the hearing the con-
testant protested against the line of cross-examination pursued by coun-
sel for contestee, as being intended solely to create expense and delay,
and asked that the local officers assess the expense of taking it upon
the contestee. This motion was overruled under Rule 41 of the Rules
of Practice, and on appeal your office sustained the decision.

In their appeal counsel very pertinently remark that a rule of practice
should not be permitted to override the law, which forfeits the home-
stead upon satisfactory proof of abandonment; and that the law is over-
ridden when the introduction of irrelevant testimony, whose sole pur-
pose is to harass the contestant and create expenses beyond his means,
is required by a rule which imposes no limitation as to the kind of testi-
mony, and leaves no discretion with the local officers to bar it. These
are self-evident truths; but it is plain that the Rules of Practice do not
contemplate the introduction of testimony for such a purpose, or for any
other than a legitimate purpose. They are devised for the purpose of
obtaining testimony according to the rules of law, and Rule 41 merely
reserves for consideration by your office testimony as to the admissi-
bility of which there may be reasonable doubt. When it is clear that
the line of cross-examination or the testimony offered is intended to vex
or delay or cause unnecessary expense to the contestant, the local offi-
cers may, and they should, peremptorily end it. In Mc(arter v. Dunn
(4 Land Owner, 76), Mr. Secretary Schurz says:

The defendant is entitled to a reasonable and proper cross-examina-
tion of a contestant's witnesses. The local officers should exercise a
sound discretion in each case, and should they become satisfied that
the cross-examination is for the purpose of creating expense and delay,
and not to promote the ends of justice bytascertaining the facts, the same
should be limited.

The wisdom of this ruling is apparent, and it is applicable to existing
cases; for the Rules of Practice are made in aid of the law, and not to
defeat it.

On the other hand, the ruling is designed to protect the contestant,
but not to shut out testimony; and, therefore, when the local officers
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have exercised their discretion by barring testimony on the grounds
above stated, the contestee should be allowed to proceed upon paying
the additional expense himself.

In the case at bar, I think contestee's counsel conducted the cross-
examinations in a manner to cause unnecessary expense and delay; but,
for the purpose of this adjudication, it does not appear that the con-
testant's interests are injured by it. e alleges that his means were

L exhausted by the expense of the trial at the point where it ended, and
that he desired to introduce two other witnesses, particularizing the
facts to which they would testify. If these witnesses were to testify,
as it is alleged they will, to Breen's statements to them that he had sold
his homestead right and abandoned the land, in my opinion it would
not aid contestant's cause. For it is to be observed that his case, as to
the alleged change of residence by contestee, depends on testimony to
facts which occurred after the initiation of contest, and which should
have been excluded; and, as to the sale of the homestead right, it is
admitted by contestant that said sale was not perfected; consequently
claimant's entry could not be affected by any of this testimony. In fact,
it is quite clear that Breen's refusal to complete the sale was the cause
of this contest; for the offer to sell was made to Foster, and had Breen
accepted the payment which Foster swears he tendered, and which was
not accepted, there would have been no contest.

I concur in your opinion that Foster failed to prove the alleged aban-
donment and sale, and affirm your decision.

BEFORE NOTARY PUBLIC-CONTNliANC.

ERIcKSEN V. WAY.

When a continuance is granted by a notary public, it should not extend beyond the
time set at the local office for examination of testimony.

Commissioner McFarland to register and receiver, Grand Forks, Dak.,
November 23, 1883.

GENTLE-MEN: I am in receipt of your letter of July 23 last, trans-
mitting the record of contest in the case of Edward R. Ericksen v.
Thomas Way, involving the latter's homestead entry No. 5,786, SE. ,
19, 149, 58, dated June 19, 1883.

Upon examination thereof, it appears that in ordering a hearing the
parties were summoned to appear before Mills Church, a notary public,
at Larimore, Dak., on May 8, 1883, under amended Practice Rule 35, to
respond and furnish testimony concerning the case.

On the (lay set for hearing before said notary, the contestant, Erick-
sen, was sick and unable to appear in person, but he appeared by his
attorney, S. R. Barnett, and asked that the hearing be continued until
May 21, 1883, which continuance was granted by said notary.
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There is nothing to show that any time was set for a hearing at the
local office to examine the testimony, in accordance with paragraph 4
of Practice, Rule 35, as amended, or whether or not the continuance
granted extended beyond that time, if such a time was set.

When a continuance is granted by a notary public, care should be
taken that it does not extend beyond the time set at the local office for
examination of testimony, and enough time should elapse between the
termination of the continuance and the day set for hearing at the local
office, to allow the testimony to be transmitted there to.

* * *l # * # *

CBOSS-EXAMINATION-SO UND DISCBETION.

How far redirect and recross examination of witnesses in contest cases may be car-
ried. The local officers must exercise a sound discretion.

Acting Commissioner Harrison to register and receiver, Bailey, Idaho,
March 4, 1884.

GENTLEMEN: Your letter of the 24th of December last was duly re-
ceived, asking whether it is proper to allow an attorney after introduc-
ing a witness in a contest case and examining him, and the witness has
been cross-examined, to go on to a redirect, and then after a recross to
a further redirect examination of the witness, and so on without end,
or whether you are empowered to enforce the rules laid down by Green-
leaf as to the order of examining witnesses.

The examination of a witness should be conducted as much as possi-
sible in accordance with the established rules of evidence.

While I do not deem it expedient to lay down any fixed rule as to how
far the examination may be protracted beyond the redirect and recross
examination, you are nevertheless authorized t impress. upon the at-
torneys the necessity, in order to avoid prolixity and delay, of so con-
ducting the examination that all the facts within the witness's knowledge
upon the issue raised may be drawn from him on his examination-in-
chief and cross-examination.

And where you have reason to believe from the nature of the exami-
nation that such a course is not being pursued, you may personally
direct the examination, under the authority delegated to you by Prac-
tice Rule 36.

A rule similar to that enunciated in McCarter v. Dunn (5 Copp, 21)
should be applied. In said case it was held that the local officers
should exercise a sound discretion in each case, and should they become
satisfied that the cross-examination is for the purpose of causing delay,
and not to promote the ends of justice by ascertaining the facts, the
same should be limited.
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BEFORE OFFICER OTHER THAN LOCAL LAND OFFICERS.

Proceedings under rule 35, as amended.

Commissioner McFarland to C. R. Glover, United States Court Commis-
sioner, Long Pine, Nebr., March 22, 1884.

SIR: In reply to the inquiries contained in your letter of January 28
last, I would state as follows:

First. That under Pratice Rule No. 35, as amended by official circular
of January 3,1883, it is incumbent upon the local officers where the tes-
timony in a contest case is taken before an officer other than themselves,
to insert in the notice of contest the day set for hearihg at the local
office, as well as the date of taking testimony before some other officer.
Second, it is not necessary, under said rule as amended, for the contest-
ant to file interrogatories as in cases where depositions are taken under
Rules 23 to 28, inclusive; but the officer designated to take testimony
will be governed by the rules applicable to trials before the register and
receiver (see Rules 36 to 42, inclusive), and may therefore personally
direct the examination of witnesses when necessary to draw from the
witnesses all the facts within their knowledge pertinent to the issue
raised, and reduce the questions and answers to writing. Such officer
has also the authority to allow cross-examination in the absence of
cross-interrogatories, which are not, under said rule, required to be filed.

Under the foregoing views the printed notice of contest submitted in
your letter would be defective.

VII.-SOLDIERS' ADDITIONAL HOMESTEAD.

INADVERTENT JSSUE-NON-ASSIGNABLE-PURCHASER.

1. CERTIFICATE.

WILLIAM FRENCH.

Where a certificate issues improperly, inadvertently stating that a certain party is
entitled to make an additional homestead entry when he is not so entitled, the
entry made thereunder should be canceled. As the right to make a homestead
entry is a personal right, the assignment of such certificate cannot be recognized.
A purchaser takes it subject to any defects, and cannot be treated as " an inno-
cent purchaser."

Acting Secretary Joslyn to Commissioner McFarland, August 30, 1883.

SIR: I have considered the case presented on appeal from your de-
cision of September 12, 1882, cancelling the additional homestead entry
made in the name of William French, for the W. of the SE. i, and the
SW. i of the NE. A of See. 17, T. 16 N., R. 1 B., H. M., Humboldt, Cal.

It appears that your office, March 8, 1878, issued a certificate to Wil-
liam French, showing that he was entitled to make an additional home-
stead entry not exceeding 120 acres, and it also appears that such right
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was based on military service performed in the "Missouri Home Guard"
by the said French.

July 5,1878, application to enter the above-described land was granted
by the local office, and final certificate No. 204 issued, which was can-
celed by your order of September 12, 1882, on the ground that mem-
bers of the " Missouri Home Guard" are not entitled to the benefits of
section 2306 of the Revised Statutes.

Counsel for the present holder of the certified right of French alleges
that the issuance of the certificate by your office was conclusive; that
the cancellation of the entry, without any new facts, and without a re-
hearing, or notice to the party in interest, was error, and that the pres-
ent owner of the scrip purchased the same for a valuable consideration,
after the seal and certificate of your office had been attached to the
same, without notice of any defect, and is therefore entitled to protec-
tion as an innocent purchaser.

It will be observed that the assignment of error is based oh the as-
sumption that the soldier's right to make an additional homestead entry
is assignable, and that the rules which govern paper of a negotiable
character are applicable in this case; but this theory is without foun-
dation in law.

The right to make entries of this character was conferred by the act
of June 8, 1 4217 Stat., 333), which provided in section 1:

That every private soldier and officer, who has served in the Army of
the United States during the recent rebellion for ninety days, or more,
and who was honorably discharged, and has remained loyal to the Gov-
ernment * * shall, on compliance with the provisions of an act
entitled "s An act to secure homesteads to actual settlers on the public
domain," and the acts amendatory thereof, as hereinafter modified, be
entitled to enter upon and receive patents for a quantity of public lands
(not mineral) not exceeding 60 acres.

SEc. 2. That any person entitled under the provisions of the forego-
ing section to enter a homestead, who may have heretofore entered,
under the homestead laws, a quantity of land less than 160 acres, shall
be permitted to enter under the provisions of this act, so much land

t contiguous to the tract embraced in the first entry as, when added to
th-qu~anity previously entered, shall not exceed 160 acres.

The section last quoted was amended March 3, 1873 (17 Stat., 605),
so as to read as follows:

Any person entitled under the provisions of the foregoing section to
enter a homestead, who may- have heretofore entered under the home-
stead laws a quantity of land less than 160 acres, shall be permitted to4 enter so much land as, when added to the quantity previously entered,
shall not exceed 160 acres.

It will thus be seen that the right was a personal right, founded upon
military service, and granted to soldiers who had, in part, exercised
their rights under the general homestead laws. By nothing in the act
itself, the amendment thereto, or subsequent legislation, has this en-
larged privilege of the soldier been made assignable. This Depart-
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ment held, May 17, 1876 (Copp's L. L., 1882, p. 486), that such right was
not assignable, that the application should be made in person, and that
in all cases the applicant should be required to make oath that he has
not made, or agreed to make, any sale, transfer, pledge, or other dispo-
sition of his right to make the entry on the land which he applies to
enter. This decision was modified March 10, 1877, so as "to allow en-
tries to be made by the agents or attorneys of the party originally en-
titled to the entry, but only af:er the claim has been presented to you
and certified as valid, and that the party is entitled to the amount of
land claimed under such instructions and regulations as you may pre-
scribe." (Copp's L. L., 1882, p. 478.) By reason of the applicant being
excused from personal attendance at the district office, these claims
found their way legitimately into the hands of attorneys and agents,
but many of them were in effect assi ned by means of two powers of
attorney, one to locate and one to sell and were thus treated as prop-
erly subject t6sileand transfer under cover of an assumed agency; but
this action did not change the fact that the soldier's right was not
assignable. The whole transaction in your office, from the application
for a certificate to the issuance of a patent, was in the name of the
soldier, and if, by treating non-assignable rights as assignable, other
parties became thus possessed of the soldier's right; they took it sub-
ject to any defect that would have defeated the claim in the hands of
the soldier.

In this case your office, through inadvertence, certified that French
was entited to enter 120 acres of land, but, inasmuch as the military
service upon which such right depended had been performed in a State
organization, and French had never been mustered into or discharged
from the service of the United States, such certificate was absolutely
void and conferred no right on him or any purchaser thereof. In the
hands of French the certificate was worthless, and it was equally so
in the possession of any one substituting himself for French. The trans-
fer of a right that never existed could oerate to create an obliga-
tion on the part of the Government where no authority for the transfer
had been created by law.

Respecting notice to the party in interest, it appears that your office
took up this case in the regular course of business, and having concluded
that the entry should be canceled, you informed the register and
receiver of your conclusion. This action of your office is, however, sub-
ject to appeal, and the party in interest has availed himself of his right,
the case being now regularly before this Department on appeal. The
Tight of the party affected by your decision to have a full hearing has
in no manner been abridged, all the facts necessary to a consideration of
the case being fully before this Department.

Your decision is therefore affirmed. The papers accompanying yours
of November 23, 1883, are herewith returned, to be retained on file, as in
other cases, instead of being returned to the claimant, as indicated in
your decision.
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UNLAWFUL HOMESTEAD CERTIFICATE-PURCHASE UNDER ACT JJAE
15, 1880.

WILLIANV FRENCH (REVIEW.)

The purchaser of the unlawful homestead certificate in this case is allowed to pur-
chase the entered land under the act of June 15, 1880

Secretary Teller to Commissioner McFarland, October 1, 1883.

SIR: In the case of the additional homestead entry made in the name
of William French for the W. of the SE. . and the SW. of the NE.
iof Sec. 17, T. 16 N., R. 1 E., H. M., Humboldt, Cal., canceled by the
decision of this Department August 30, 1883, a motion has been tiled on
behalf of the present holder of the certified right of said French to
have said entry reinstated and referred for confirmation to the Board
of Equitable Adjudication.

I am of the opinion that the motion should be denied, for the reason
that the case does not come within the class where substantial compli-
ance with the law can be shown.

William French was a member of the " Missouri Home Guard," and
as such was not entitled to the benefits of section 2306 of the Revised
Statutes. A additional homestead entry made by him was illegal at
its inception, because the service upon which the right to make such
entry was based was not in the army of the United States.

The motion is therefore overruled. The second section of the act of
June 15, 1880 (21 Stat., 237), provides-

That persons who have heretofore under any of the homestead laws
entered lanas properly subject to such entry, or persons to whom the
right of those having so entered for homesteads may have been at
tempted to be transfTrred byjbona fde instrument in writing may enti-
theiei es to said lands by payiugthe ioveirienfprice therefor,
and in no case less than one dollar and twenty-five cents per acre, and
the amount heretofore paid the Government upon said lands shall be
taken as part payment of said price.

The present holder of the right of William French, upon showing his
possession of said right by bona fide instrument in writing, will be en.
titled, under the provisions of the foregoing law, to purchase said lands,
and you will so inform his attorney, together with the disposition of
the motion referred to herein. Herewithyou will find the said motion for
reinstatement, which you will please place on file with the papers in the
case.
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INAD VERTENT USE OF ENTRY.

SAMUEL SMITH.

The inadvertent use of the same original entry in a certificate subsequently issued
should not be held to invalidate a location upon a primnafacie valid certificate.

Secretary Teller to Commissioner McFarland, May 14, 1884.

SIR: I have considered the case presented on appeal from your decision
of July 20,1883, holding for cancellation the additional homestead entry,
final No. 74, made in the name of Samuel Smith, for the S. j of the NE.
4 of See. 28, T. 22 ., R. 65 W., Cheyenne, Wyo.

The entry above described was made April 27, 1882, but you held it
illegal, because the soldier "had previously, August 22,1879, exhausted
his rights under the law by making additional homestead entry for the
E. of the NE. 1 of See. 12, T. 136, R. 47, Fergus Falls, Minn."

From the papers transmitted with this case the following facts ap-
pear:

June 1, 1878, your office issued a certificate showing that Samuel
Smith, " who made original homestead entry, No. 1,617, at New Orleans,
La.," was entitled to an additional homestead entry, not exceeding 79.15
acres. This certificate was issued upon an alleged service in Company
F, Ninety-sixth United States Colored Infantry, the records in the War
Department showing that Samuel Smith (1st and 2d) were enrolled in
said organization July 27, 1863, and served therein until January 29,
1866, when they were mustered out. A certified copy of a certificate
of discharge identifies the applicant as "Samuel Smith 1st."

January 14, 1879, your office issued another certificate showing that
Samuel Smith " ho made original homestead entry No. 1,617, at New
Orleans, La.," was entitled to make an additional homestead entry, not
exceeding 79.15 acres. The service alleged in this instance was Com-
pany B, Twenty-ninth United States Colored Infantry, and the records
in the War Department showed that said Smith served in said organi-
zation from September 28, 1864, to September 30, 1865. Under this
certificate the location at Fergus Falls was made.

It thus appears that original homestead entry No. 1,617 of the New
Orleans series was twice used as a basis for determining additional
homestead rights, but that the "Samuel Smith" whose application was
presented at Cheyenne is not the " Samuel Smith" who made the entry
at Fergus Falls.

There is nothing to show but that the certificate of June 1, 1878, was
in all respects properly issued and correctly represented the right of
"Samuel Smith" to make an additional homestead entry, and I see no
reason why the inadvertent use of the same original entry, in a certifi-
cate subsequently issued, should be held to.invalidate a location based
upon a primafacie valid certificate.

Your decision is, therefore, reversed, and the additional homestead
entry, final No. 74, is approved.
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2. LOCATION BY AGENT.

LAMON SHAFFER.

CERTIFICATE OF RIGHT-CIRCULAR, FEBRUARY 13, 1883.

Commissioner McFarland to register and receiver, Boise City, Idaho, Oc-
tober 10, 1883.

GENTLEMEN: I am in receipt by reference from W. C. Hill, esq., of
this city, of a letter from A. Whitehead, Boise City, Idaho, in which it
is stated that you refused to allow him to locate the certificate of right
issued by this office April 25, 1883, in name of Lamon Shaffer, to make
a soldier's additional homestead entry, for the reason that Mr. Shaffer
did not appear in person at your office, and in reference thereto have
to state that the certificate in question is one of the cases referred to
in paragraph 4 on page 2 of circular of February 13, 1883, which were
pending prior to the issuance of said circular, hence the location should
have been allowed.

You will permit the location-by agent-of any certificate of right to
make an additional homestead entry (no matter what date it bears),
issued by this office, as a number of claims are still pending which may
be certified to and located by agent or attorney.

3. SUSPICION OF FORGERY.

HERE SUSPICION-OFFICIAL CERTIFICATE.

JOHN T. SMITH.

The rights of a party who is entitled to make a soldier's additional homestead entry
should not be impaired by a mere suspicion of forgery of his signature, without
proof or allegation to that effect.

Secretary Teller to Commissioner McFarland, June 20,1884.

SIR: With public lands abstract No. 183, of suspended entries, sub-
mitted by you on the 14th instant for consideration and action by the
Board of Equitable Adjudication, was the following soldier's additional
homestead entry: Case No. 20, San Francisco, Cal., F. C., No. 1,442, by
John T. Smith.

The above case was submitted because you held, in letter of October
8 last to the local officers, that the papers on which the entry is based
"are of doubtful execution," and the signatures do not agree, &c.

I fail to discover anything in the nature of proof tending to impeach
either the integrity of the entryman or the official or witnesses before
whom the affidavits were made. The papers throughout appear to be
in regular form and no specific charges of irregularity are preferred. No
person has appeared claiming that there has been either personation of
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the soldier or forgery of his signature, and a mere suspicion of so grave
a charge, growing out of a comparison of signatures on pay-rolls of the
army, ought not to be allowed to acquire the force of presumption with-
out express proof; and especially in the absence of even a general allega-
tion. As, therefore, the official certificate of the General Land Office
that the party was entitled to make an additional entry has not been
assailed, there is no bar to your adjustuient of the entry, and the papers
are herewith returned for such action.

4. WIDOW'S RIGHT.

ATTORNEY-CHILDREN-DEATH OF WIDOW.

JOHN C. RULAND'S CHILDREN.

The attorney for the widow of a deceased soldier does not succeed to the right of be-
ing recognized as attorney for the children, in case of the death or marriage of
the widow, especially if the guardian of the children has constituted another per-
son his agent.

As certificate was not issued during the widow's life, her right was absolutely extin-
guished by death, notwithstanding any power of attorney she may have given,
coupled with an interest or otherwise.

Secretary Teller to Commissioner McFarland, March 14, 1884.

SIn: I inclose herewith a motion filed February 2 ultimo, by H. N.
Copp, in behalf of D. ET. Talbot, attorney, for a review of my decision of
21st January, 1884, directing you to recognize 0. N. Tindall, and deliver
to him a proper certificate of the right of the minor orphan children of
John C. Ruland, deceased, to enter 80 acres of land as additional to
his original homestead entry No. 677, made July 3, 1863, at Winnebago
City, Minn., said right having accrued in such children under section
2307 of the Revised Statutes.

The claim is made that said Talbot having some years since, and in
her lifetime, presented an application for certification in behalf of Mary
A. Ruland, widow of said deceased soldier, and she having died without
having obtained it, he, her attorney, by reason of having so filed and
proved her claim, is entitled to have custody and control of the certifi-
cate now due to the children. In other words, the position is assumed
that the attornev of the widow succeeds to the right of being recognized
as attorney for the children, on whom the law casts the right in the
event of the death or marriage of the widow; and this, even though the
proper guardian of such children has, by due appointment and power of
attorney, constituted another person his agent to represent the right of
his wards.

It is not necessary to state the reasons which negative such conclu-
sion. There is absolutely nothing in the whole range of authorities to
support it. Even where the right descends to heirs, the power of at.

4531 L o- 16
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torney granted by an individual is revoked by his death, and so much
the more when the persons succeeding to the right take not as heirs,
and not from the widow, but by appointment of the statute, as donees
of the Government, as children of the soldier to whose right they are
substituted when there is no widow, or in the event of her death or mar-
riage.

It was accordingly stated in my decision that " the widow having died
before the claim was approved by your office, it can not now be recog-
nized." That is, her claim, being a right for her life only, or until her
marriage, ceased at her death, and was extinguished absolutely.

The right of the children is entirely independent of that of the widow
or that of the deceased soldier. True, it can only come into exercise
when they can no longer interpose theirs, and may be defeated by such
interposition, but only when such preceding right has been lawfully
exercised.

This Department is therefore to deal only with the claim before
it, and recognize only such attorney for its prosecution as may be
designated by the real claimant; and in this view I se no error in
the decision already rendered in this case. The motion for review is
denied. * * *

5. WITHDRAWN FROM MARKET.

ISOLATED TRACTS-PUBLIC NOTICE OF SALE.

MURRAY B. PATTON.

The tracts in uestion were withdrawn from entry, for the purpose of a sale under
Sec. 2455, Revised Statues, at the time the homestead entry was made. Said
entry should be canceled.

Secretary Teller to Commissioner McFarland, March 25, 1884.

SIR: I have considered the case presented by the appeal of Mr. A.
A. Thomas from your decision of September 5, 1883, holding for cancel-
lation the soldier's additional homestead entry, made in the name of
Murray B. Patton, for lot 8 in Sec. 20, and lot 5 in See. 29, T. 11, R. 19
B., Menasha, Wis.

It appears that on the application of Mr. W. 0. White, this land,
being an island in Cedar Lake, Washington County, was surveyed, and
that the plat showing such survey was filed in the local office June 5,
1883.

June 1, 1883, you addressed a letter to the local office respecting the
application of Mr. White to have this land surveyed and brought into
market under section 2455 of the Revised Statutes, in which you said:

You will inform him [Mr. White] that he will be required to file in
your office an affidavit showing that the lands herein described are un-
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improved and unoccupied by any person other than himself having a
color of title, and alleging his willingness to pay all expenses of adver-
tising and offering the same, with the understanding that he secures no
preference right to purchase the land by such proceeding, but that it
will be sold at public outcry to the highest bidder for cash.

June 18, 1883, Mr. White having filed the affidavit required in your
letter of June 1, and deposited the requisite amount of money to defray
the expense of advertising and sale, the local office prepared the proper
notice of sale, and sent the same to the press for publication.

June 20,1683, the application to make the additional homestead entry
heretofore described was presented to the local office and allowed, and
the notice of the sale, issued for publication but not yet published, was
withdrawn.

Section 2455 of the Revised Statutes provides that:

It may be lawful for the Commissioner of the General Land Office to
order into market, after due notice, without the formality and expense
of a proclamation of the President, all lands of the second class [claims
rejected by the Board of Adjudication], though heretofore unproclaimed
and unoffered, and such other isolated or disconnected tracts or parcels
of unoffered lands which, in his judgment, it would be proper to expose
to sale in like manner. But public notice of at least thirty days shall
be given by the land officers of the district in which such lands maybe
situated, pursuant to the directions of the Commissioner. (Sec. 5, Act
of August 3, 1846, 9 Stat., 51.)

It will be observed that by this statute specific authority is conferred
upon you in the matter of ordering into.market isolated traets of land.
Before such tracts can be thus ordered into market, or taken under the
pre-emption or homestead laws, a survey of the same is required; and
it appears that it was upon the application of Mr. White the survey
was made in this case. One of the conditions upon which such a survey
is ordered is the payment by the applicant of the expense attending
the survey.

Having procured the survey in the manner required by the law, and
deposited the money necessary to defray the expense of advertising and
offering the land, Mr. White secured to himself the right to appear at
the time when the land, pursuant to notice, was offered for sale, and
bid for the same. He did not acquire any preference right to buy the
land, but was entitled to have it offered at public sale. To this end he
invested his money. By your letter of June 1, ordering the land into
market, Mr. White was informed that if he filed the required oath, and
guaranteed the expense of the sale, he would have an opportunity, in
common with the public, to purchase the land at public sale. He
accepted the conditions thus imposed, but the allowance of the home-
stead entry rendered inoperative all his properly directed efforts to
bring the land to a public sale.

In Shepley v.. Cowan (91 U. S., 330) it was said that " whenever, in
the disposition of the public lands, any action is required to be taken
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by an officer of the Land Department, all proceedings tending to defeat
such action are impliedly inhibited."

I concur in your conclusion that at the time the homestead entry was
made the tracts were withdrawn for the purposes of the sale, and that
such entry should be canceled.

Your decision is therefore affirmed.

VIII. SOLDIERS' ORPHANS.

MINOR CHILDREN-UGUARDIAN.

Proceedings required in making homestead entries in behalf of minor orphan children
of deceased soldiers.

Commissioner McFarland to W. A. Sickler, Esq., Valley Centre, Cal.,
April 9, 1884.

SIR: I am in receipt of your letter of the 13th ultimo, in which you
ask several questions relating to homestead entries made for the bene-
fit of the minor orphan children of a deceased soldier, and in reply
have to state as follows:

The same forms are used as in other homestead cases, the application
being signed by the guardian for the benefit of the children, who must
be named. The guardian must appear at the local land office and
make the required affidavit, unless he, or some one of the minor chil-
dren, is actually residing on the land applied for, in which event it
may be made before the clerk of the court for the county in which the
land is situated. In case the minor child or children should become of
age before final proof is made, they are not required to establish resi-
dence on the land. None but the widow or minor orphan children
can derive any benefit of a deceased soldier's service in the Army in
making an original homestead entry.

IX.-TIMBER CULTURE.

I. ACTS OF PUBLIC OFFICERS.

OFFICIAL EBROR-PRIOR RIGHTS.

STEPHEN S. GIBSON.

The timber-eulture entry of Gibson is allowed to stand, as the error in the case was
the Government's, and no prior rights are now involved.

Acting Secretary Joslyn to Commissioner McFarland, March 31, 1884.

SiR: I have considered the appeal of Stephen S. Gibson from your
decision of August 16, 1883, canceling his timber-culture entry, number
2,573, on the NW. i of Sec. 8, T. 9, It. 23 W., North Platte, Nebr.

It appears that the tract was covered by the timber-culture entry of
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one Lantz, against whom one Hildebrand began contest on May 3, 1882.
Hildebrand, however, failed to file an application to enter with his affi-
davit of contest, and his offer, in February, 1883, to cure said defect,
pending the consideration on appeal of the evidence adduced at the
hearing, was denied by the local officers. The said contest was dis-
missed by the local officers on March 5, 1883, without instructions from
your office, and while the case was still pending in your office, and Hil-
debrand was advised of his right to enter a new contest, under Bartlett
v. Dudley (9 L. (., 215). On March , 1883, antz's relinquishment
was filed, and thereafter on the same day Gibson made his entry. On
March 15 Hilldebrand made offer to enter and contest, which was re-
jected by the local officers because Lantz's entry had been canceled.
On March 20, 1883, your office dismissed Hildebrand's contest on the
same ground as that on which the local officers had already dismissed
it; on August 16 you canceled Gibson's entry as aforesaid, because
Lantz's contested entry was pending before your office when he made
it; and on September 15 you sustained the action of the local officers
in rejecting Hildebrand's application to enter, because it was made
while Gibson's entry was on file. Hildebrand is out of the case by fail-
ure to appeal.

It seems to me that there is some inconsistency in these last-men-
tioned rulings. You declared Hildebrand's contest to be void, but can-
celed Gibson's entry because it was on file; again, you thus declared
Gibson's entry to be void, but rejected Hildebrand's subsequent applica-
tion to enter because it was on file.

When Gibson applied to enter the record was clear, and his entry was
allowed. That the clearing of the record and allowance of his entry
by the local officers, pending consideration of a contest concerning the
land in your office, is held to be erroneous, should not be permitted
to affect his interests, now that Hildebrand has abandoned the case.
The error was the Government's, and not Gibson's; and since there are
no prior rights involved, and the question is, therefore, between him
and the Government, his entry should be reinstated.

Your decision is therefore reversed.

OFFER TO ENTER-ERRONEO US AD VICE.

MEILIKE V. YOUNG.

Where at the time of commencing a contest to cancel a timber-culture entry, the con-.
testant tendered his application to homestead the land, and was advised that
such application was not required, and the contestant relied on such advice,
although it was erroneous, his contest will not be dismissed as illegal.

Secretary Teller to Commissioner McFarland, April 10, 1884.

SIR: I have considered the appeal of Frederick Meilke from your de-
cision of April 26, 1883, dismissing his contest against the timber-culture
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entry of George W. Young upon the NW. I of Sec. 23, T. 101, R. 51,
Mitchell, Dak., because of his failure to apply to enter the tract when
initiating his contest.

Young entered this tract November 6, 1877, and Meilke filed his affi-
davit of contest September 15,1881, due notice of which was given; but
Young failed to appear at the hearing. The proofs showed his aban-
donment of the tract since August 1, 1878, and that he had not in any
respect complied with the law. It also appears that in the spring of
1881 Meilke, finding the tract abandoned, entered thereon, erected a
house, granary, barn, and broke 15 acres. It also appears, from his
own affidavit (corroborated), that when commencing his contest he tend-
ered to the clerk of the local office, at the counter thereof, an applica-
tion to enter the tract under the homestead law, but was advised that
such application was not required, and his papers were returned to him
and afterwards destroyed. May 2, 1883, he filed another homestead
application and affidavit for the tract, and asked that they take effect
from the date thereof, and that the entry of Young be canceled.

In the absence of any report from the local officers or counter-proof
to the contrary, it must be held, under the affidavits, that Meilke ap-
plied to enter the tract when initiating his contest, and the refusal of
the clerk to accept the application can not prejudice his rights. There
does not appear to be an adverse claimant to the tract other than Young,
whose abandonment, so far as the record shows, still continues.

I modify your decision and direct that the entry of Young be can-
celed, and that the application of Meilke to enter the tract under the
homestead laws be allowed, to take effect as of September 15, 1881, when
he first applied therefor.

RECONSIDERATION-OFFICERS' NEGLECT.

POSTLE V. STRICKLER.

A timber-culture contestant's rights should not be prejudiced by his failure to file
motion for reconsideration of decision until five months after the required time,
where the excuse for such failure is the neglect of The local officers to complete
the record of the case by including therewith his application to enter.

Secretary Teller to Commissioner McFarland, April 29, 1884.

SIR: On August 7, 1882, you considered the case of Martin Postle v.
'Jacob Strickler, involving the latter's timber-culture entry made June
18, 1877, upon the NW. i of Sec. 24, T. 20, R. 1 W., Grand Island, Nebr.,
and held the entry for cancellation for Strickler's failure to comply with
the requirements of the law; but on appeal by Strickler I dismissed
the contest June 25, 1883, because it did not appear that Postle applied
to enter the tract when initiating his contest, as required by the rulings
of this Department. A motion was thereafter (February 13, 1884) filed
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for reconsideration of my decision upon the ground that Postle did ill
fact make such application at the required time. My decision was based
upon the record as then presented, but which, as now appears, was defi-
cient in the respect named. If Postle complied with this requirement
he should lose no right by reason of a defective record for which he was
not responsible, if he has also complied with the rules in respect to the
time of filing his motion for reconsideration, or offers reasonable excuse
for his non-compliance therewith. Practice Rule 77 requires a motion
for reconsideration of the Secretary's decision to be filed within thirty
days from notice thereof. Postle was notified of this decision July 17,
1883. He should therefore have filed his motion on or before August
17 following, but did not until February 13, 1884, or about five months
after the required time. It appears, however, that immediately after
notification of my decision he instituted and continued search at the
local office for said application. It was not found, nor was there any
note or memorandum of it on the records. He then filed his present
motion, accompanied by affidavits tending to show that he duly filed
the application, whereupon, February 19 last, I ordered a report from
the local officers as to the facts, and on March 3 following they transmit
the application to you, stating that it had been mislaid by the former
officers of their office, and had been only then found.

As it now appears that Postle complied with the law in the respect
named and used reasonable diligence to discover the lost paper, with-
out laches on his part, the neglect of the local officers, and his failure
to file his motion at the proper time, should not prejudice his rights.
The motion for reconsideration is, therefore, granted, and the case will
be considered on its merits.

Strickler made entry of the tract June 18, 1877, and Postle commenced
his contest December 28, 1881, alleging Strickler's failure to comply
with the law. The trial was February 16, 1882. You, as also the local
officers, report the facts in detail, and you both reach the conclusion
that Postle's allegations are sustained, and recommend cancellation of
the entry. I have examined the testimony, and, concurring in your
opinion, affirm your decision.

FAILURE TO FILE-OFFICIAL MISINFORAATIOK.

Buriows v. FARNSWORTH.

An entryman should lose no rights, where, through the misinformation of the local
officers, he failed to file his application to enter in time. In cases of doubt, ad-
ditional proof may be called for and the statement of the local officer requested.

Secretary Teller to Commissioner McFarland, May 20, 1884.

Sm: I have considered the appeal of Michael Landergan from your
decision of June 12, 1883, denying his motion for dismissal of the con-
test of Frederick G. Burrows v. Anson Farnsworth, involving the
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latter's timber-culture entry of May 11, 1881, upon the NW. i of Sec.
35, T. 154, R. 55, Grand Forks, Dak., and also rejecting his own appli-
cation to contest the same entry.

It appears that Burrows commenced his contest against Farnsworth
without applying-so far as appears from the records-to enter the
tract. A hearing was held thereon and all papers were transmitted for
your consideration in December, 1882. Pending the case Lander-
gai moved a dismissal of Burrows' contest, because he did not apply
to enter the tract with his affidavit of contest, and filed an affidavit of
contest against Farnsworth with an application to enter the tract, but
you rejected the same, because a second contest cannot be allowed
until adverse determination of a prior contest against the same entry.

It has been held that when a contest was irregular, and not sup-
ported by law, and, for that reason, subject to dismissal, as Burrows'
clearly was, it would not prevent a second contest against the same
entry, but that the second should be held subject to final disposition of
the first (Bivins i'. Shelly, Copp, October, 1883, and other cases to the
like effect). Under these rulings I think Landergan's application
should not have been dismissed, but held to await disposal of Burrows'
contest.

But Burrows alleges, under oath, that when he applied to contest
Farnsworth's entry he also offered to file an application to enter the
tract, but was advised by the local officers that this was nnecessary,
and that his right to enter it would be good for thirty days after can-
cellation of Farnsworth's entry without such application, and that, relying
upon this advice, he did not apply to enter it. If his statement be true,
I think his offer should be held as an actual tender of such application,
and that he should lose no right from the misinformation of the local offi-
cers. But his statement is not corroborated, and is therefore insufficient
to base any action upon. To the end, however, that the facts may ap-
pear, you will call upon him for corroborative proof of his statement, and
also upon the local officers for whatever may appear upon their records
or be within their personal knowledge relative thereto; and should it
satisfactorily appear to you that his statement is true, you will allow
him to enter the tract under the proofs already submitted. If, however,
his statement is not in your opinion sustained, his contest will remain
dismissed, and you will permit the contest of Landergan to proceed.,

Your decision is modified in accordance herewith.
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2. AFFIDAVIT.

OF CONTEST.-TIME FOR MAKING.

STEW AT nT V. CA R.

In timber-culture cases the affidavit of contest m nst be made after the year has expired
The difference of one day is material.

Secretary Teller to Commissioner McFarland, April 11, 1884.

SIR: I have considered the case of James M. Stewart v. William H.
Carr, as presented by Stewart's appeal from your decision of July 7,
1883, dismissing his contest against the timber-culture entry of Carr for
the E. of the SW. and lots 3 and 4 of See. 18, T. 21 N., R. 38 E.,
Willamette Meridian, Colfax, Wash.

It appears that Carr made his entry for the land described April 26j
1882, and that April 27,1883, Stewart filed in the local office an affidavit
for contest, dated April 26, 1883, alleging non-compliance with the law.
May 14, 1883, the local office denied Stewart the right of contest for the
reason "that the ull period of one year after the date of entry had not
expired at the date when the affidavit was sworn to by James M. Stew-
art."

Under the timber-culture law contests are provided for whenever the
original claimant fails to comply with any of the requirements of the
law, in which event the contestant is required to give " such notice to
the original claimant as shall be prescribed by the rules established by
the Commissioner of the General Land Office." (20 Stat., 113.)

As a basis for the issuance of the notice thus contemplated your office
has properly required the contestant to file an affidavit setting forth
specifically the grounds upon which it is proposed to contest the exist-
ing entry. It was alleged in the affidavit filed by Stewart, that "C arr
has wholly failed to break 5 acres of said land during the first year since
the date of his said entry, or any part thereof."

Now, by the terms of the statute Carr was entitled to a full year in
which to do the said breaking, and this year had not elapsed when
Stewart made his affidavit (Tripp v. Stewart, Copp's L. L., 1882, p. 707),
hence on its face the affidavit did not justify the issuance of notice, be-
cause Carr might be able on the hearing to show that although he had
not, at the time the affidavit was executed, complied with the law, he
subsequently thereto, and prior to the expiration of the year, did the
necessary breaking.

As the affidavit is the information upon which the issues are made up
it should make out a primafacie case against entry; and although pre-
sumptively true when made, if antedated there can be no knowing
whether the allegations are true when filed until after the contest.

The reception of antedated papers in one case, although the uncov-
ered period may be brief, would lead to confusion in the practice and to
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unnecessary litigation, as there could be no rule fixing the time when
such papers might be sworn to before filed.

After his appeal from the decision of the local office Stewart filed an
affidavit showing that he made his affidavit for contest late on the day
of the 26th, and that after its execution it was under all the ircum-
stances an impossibility for Carr to have done the breaking within the
year, and that such affidavit was made with the knowledge that Carr
had left the country'

As Stewart filed an application to enter the land with his original affi-
davit ofcontest he should be permitted a hearing on filing a new affida-
vit, such right relating back to April 27, 1883, to the exclusion of any
intervening applications to contest Carr's entry.

With this modification your decision is affirmed.

3. ALIENS.

UNQUALIFIED E3RYMAX-BECOMING ITIZEN-SCOND ENTRY.

JACOB H. UILRICi.

An alien made a timber-culture entry which was canceled for non-compliance with
law. Having become a citizen, he is allowed to make a second timber-culture
entry, with credit for fee and commissions paid on his canceled entry.

Commissioner McFarland to register and receiver, Niobrara, Nebr., Octo-
ler 18. 1883.

GENTLEMEN: In further reply to your letter of September 27, 1882,
transmitting the application of Jacob . Ulrich to enter the SW.
i 23, 33, 3 W., under the provisions of the timber-culture act of June
14, 1878, without payment of fee or commissions, I have to state that it
is shown by the records of this office that the party made timber-cult-
ure entry No. 197, for the above-described land November 26, 1875;
that contest was instituted against Ulrich by Arthur L. Blunt, and the
entry was canceled August 3, 1882, for failure to comply with the re-
quirements of the law as to planting and cultivation of timber, the hon-
orable Secretary of the Interior having affirmed the decision of this
office of September 1, 1881, adjudging the entry forfeited.

The application to make a second timber-culture entry is accompanied
by a relinquishment from Blunt of any right he may have acquired, by
reason of his contest, to the land in question, and is based on the fact
that Ulrich was not qualified to make the entry, No. 197, at the time of
initiating the same. It appears that the party came to this country
when a minor, and was not aware until some time in September or
October, 1881, that it was necessary for him to become naturalized to
entitle him to the benefits of the homestead and timber-culture laws;
he thereupon appeared before the district court of Knox County, Ne-
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braska, October 18, 1881, declared his intention, and was on the same
day admitted to citizenship.

The timber-culture act of March 13, 1874, restricts persons who are
not citizens of the United States, or who have not declared their inten-
tion to become such, from making entry thereunder. Ulrich's entry,
No. 197, was therefore illegal, and he acquired no rights thereunder, and
consequently it is no bar to his making a second and legal entry. (See
decision of the honorable Secretary of the Interior, dated May 1, 1879,
Copp's Land Owner, Vol. 6, p. 45, in the case of Root v. Smith.)

Under these circumstances you will allow the application, herewith
inclosed, giving the party credit for fee and commissions paid on his
canceled entry, referring to this letter as your authority for so doing.

DECLARATION OF INTENTI ON-ABSENCE FROM UNITED STATES.

MCMURTRIE . WRIGHT.

An alien may declare his intention to become a citizen of the United States, make a
timber-culture entry, and be absent from the United States thereafter for two
years or more without forfeiting his entry, provided he returns and the timber-
culture law is complied with.

Secretary Teller to Commissioner McFarland, March 27, 1884.

SIR: I have considered the case of E. McMurtrie v. Jesse H. Wright,
involving the NE. of See. 14, T. 162, R1. 53 (Fargo series), Grand Forks,
Dak., on appeal by the first named, from your decision of October 2,
1883, dismissing his contest.

Said contest is based upon the charge that the entry was fraudulently
made.

There is no dispute as to the facts, which appear as follows:
Wright made timber-culture entry for the tract in question August

19, 1879.
Being a native of Canada, he on the 8th of August, 1879, declared

his intention of becoming a citizen of the United States. Three days
after making his timber-culture entry he returned to Canada, and con-
tinued to reside for a time upon land the title to which he was trying to
acquire under the land laws of the Dominion, and which he did ac-
quire January 4, 1882.

January 10, 1882, he returned to and has since been a resident of the
United States.

Contestant admits that he (Wright) has, since making his timber-cult-
ure entry, complied with the requirements of the law in the matter of
improvement and cultivation, but claims that his returning to Canada
and there remaining for nearly two and a half years after having de-
clared his intention to become a citizen of the United States, was evi-
dence of want of good faith, and was a fraud upon the timber-culture
laws.
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I agree with you in the conclusion that Wright was not, by reason of
his declaration of intention to become a citizen of this country, pre-
cluded from going out of the country. I know of no law forbidding his
doing just what he did, nor do I see in his acts any evidence of mala
fides.

His declaration did not make him a citizen of the United States; he
can be made such only after a residence of five years in the country.
His absence for any length of time followed by his return to and domi-
cile in this country does not impugn his declaration, nor can such ab-
sence of itself be regarded as evidence of bad faith.

It does, however, postpone the date when he can become a natural-
ized citizen.

The law does not require continuous residence immediately following
declaration of intention. If it did, then an immigrant having made such
declaration could not return to his country to adjust and close his busi-
ness there, or to protect any rights which he might have, and which it
appears this applicant did have. But it does provide that "No alien
shall be admitted to become a citizen who has not for the continued term
of five years next preceding his admission resided within the United
States." (Section 2170, ev. Stat.) This becomes a matter of proof
when application to be admitted is made.

In making his preliminary or first declaration, an alien does not
renoutce allegiance to the country from which hecomes; he only an-
nounces his intention so to do, and to become a citizen of the United
States. Until duly admitted by the proper court, he, though having
declared his intention, is not a citizen of the United States. The late
Lord Chief Justice of England, discussing nationality and the effect of
naturalization, in the view of other nations than his own says on this
point:

Domicile residence preliminary to naturalization, declaration of in-
tention with renunciation of former allegiance or rights, will not suffice
to give the character of citizen or subject of the country of adoption,
which can be acquired only by the act of naturalizationitself. (Morse
on Citizenship, p. 85.)

The timber-culture law itself clearly recognizes the principle above
enunciated, for it extends its provisions to any person, the head of a
family ortwenty-one yearsof age, who " is a citizen of the United States,
or who shall have filed his intention to become such,' &c. This amounts
to a legislative declaration that an alien is not constituted a citizen by
making the formal declaration of his intention to renounce foreign alle-
giance and become a citizen.

Applying what has been said to the facts in this case, we find that
the entry was made after declaration of intention duly made to citizen-
ship; that the law has been complied with in the matter of improve-
ment and cultivation; that, though the applicant was for a time out of
the country subsequently to his declaration of intention and to his tim-
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ber-culture entry, neither such absence nor the cause thereof in any way
vitiates his entry or interferes with the rights conferred thereby, his
acts furnishing no proof and raising no presumption of bad faith on his
part, either under the land laws or the naturalization law. On the other
hand, good faith is evinced not only by the oath of intention followed
by improvements and cultivation of the tract entered, but by the appli-
cant's return to this country after a temporary absence rendererd nec-
essary in order to protect and preserve his interests abroad, and by his
settlement here as a denizen, and, as he avers, a prospective citizen of
the United States.

Finding no violation of law in the temporary absence from the coun-
try under the circumstances mentioned, and this being the only ground
of objection to the entry, I affirn your decision dismissing the contest.

4. AMENDMENT.

LAND COVERED-EQUITIES.

SAMUEL M. L CE.

As other entries cover the land included by the proposed amendment of entry, the ap
plication for aendment is denied; but in view of the equities involved, the
original timber-culture entry is cancelled and a new one is permitted, with credit
for existing payments.

Commissioner McFarland to register and receiver, North Platte, Nebr.,
June 11, 1883.

GENTLEMEN: Referring to your letter of November 23, 1882, trans
mitting the application of Samuel M. Luce, who made timber-culture
entry No. 2177, June 2, 1882, for the NW. 9, 16, 21 W., to amend the
same so as to embrace in lieu thereof the NW. 4 Sec. 8, same township
and range, and my letter of March 2, 1883, instructing you to call upon
Robison J. Powell, who made timber culture entry No. 2244, July 17,
1882, for the NE. 4 8, 1,21, and George W. Huffman, who made home
stead entry No. 3246, October 2, 1882, for the NW. same section, to
show cause, if any existed, why Luce should not be allowed to amend
his entry in accordance with his application, and their entries be can-
celed without predjudice to their right to make new ones, I have to state
that I am now in receipt of your letter of March 19, 1883, inclosing
affidavits by Powell and Huffman protesting against the cancellation
*of their entries, Huffman showing improvements on his homestead to
the value of more than $10, and Powell being also an actual settler in
the section.

Under the timber-culture law the claimant is allowed a year within'
which to make improvements, and when a party finds a tract vacant
and subject to entry, as shown by the records of the local land office,
and places his entry thereon, it would seem to be a hardship to allow
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another to step in subsequently and amend his entry to cover said tract
(no improvements having been made) on the plea that he intended to
have entered it originally.

The year not having expired and no improvements having been made
by Luce to show to subsequent claimants that the land was entered, I
think it would be neither just nor equitable to disturb the entries subse-
quently made. On the other hand the tract described in Luce's entry
papers, in consequence of a mistake in description, is not the one which
he contemplated in making the entry. To hold him to this entry only
would be in effect to deny him the benefit which the law intended to con.
ter, as it is shown that the tract described in his entry papers "is com-
posed entirely of sand hills, and is worthless for agriculture, grazing, or
cultivation of timber."

The party's application to amend his entry is rejected on account of
the adverse claim which has attached to the tract to which he desires to
amend, and for the further reason that a timber-culture entry has been
made in the section. But in accordance with the decision of this office
dated July 28, 1881, in th3 case of Herbert H. Moody, Niobrara district,
I am of opinion that it is competent for this office to cancel Mr. Luce's
entry in view of the equitable principles involved, and permit him to
make a new one with credit for existing payments.

Notify him that such action will be taken should he so desire, and
that he will be allowed thirty days within which to signify his intentions
in the matter, at the expiration of which time you will report the result.

APPBOPRIATED TRACT-SECOND ENTRY.

E[ERDERT H. MOODY.

A party who applies to amend his timber-culture entry cannot be allowed to embrace
a tract entered by another timber-culture claimant who had no notice of the prior
party's intention to claim the laud. The first party may be allowed to take some
other tract, or have the money paid as fees and commissions refunded.

Commissioner McFarland to register and receiver, Niobrara, Nebr., Jk'y
28, 1883.

GENTLEMEN: Under date of November 8, 1881, this office returned to
you timber-culture application No. 1743, made by Herbert H. Moody,
for the SE. 23, 34, 15 W., for amendment to the SW.4, section 32,
same township and range, provided no prior adverse right existed to
the SW. i 32, said party having applied to amend August 30,1880.

By your letter of May 16 last you returned the application without
amendment, together with an affidavit by Moody, stating that an ad-
verse right has attached, and asking to be allowed to make a new entry.

Moody's entry was made May 7, 1880, and July 9, following, William
E. Pearson made timber-culture entry No. 2042 upon the same tract.
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It will be seen, therefore, that at date when Moody applied to amend
the land was covered by Pearson's entry. Moody's application to amend
was based upon the fact that he intended to enter, and supposed he was
entering, the SW. 32, and that an error was made in describing the
land.

iHis reasons for requesting it were regarded satisfactory by this office.
but the adverse claim of Pearson having been made prior to date of the
requestforamendmentcoml)licates the matter somewhat. Had Moody's
claim been initiated under the homestead or pre-emption laws then his
settlement and improvements upon the land would have been notice to
Pearson that the tract was not vacant, and, consequently, notice to him.
of the rights which in that case would have attached thereto. But under
the timber-culture law the claimant has a year within which to make
improvements; and where a party finds a tract vacant and subject to
entry as shown from the records of the local office, and places his entry
thereon, it would seem to be a hardship to allow another to step in sub-
sequently and amend his entry to cover said tract (no improvements
having been made), on the plea that he intended to have entered it
originally. The year not having expired, and no improvements having
been made by Moody to show to a subsequent claimant that the land
was entered, I think it would be neither just nor equitable to disturb
Pearson's entry by allowing Moody to amend thereto. On the other
hand, the tract described in Moody's entry papers, in consequence of a
mistake in description, is not the one which he contemplated in making
the entry. With regard thereto there was no mutual understanding, no
agreement of minds between him and the local officers representing the
United States in the transaction. The tract with reference to acquiring
which he acted in paying the fee and commissions, and engaging to ful-
fill the legal requirements, and which was the consideration moving him
thereto, is lost to him in consequence of the entry of Pearson, which has
since intervened. To hold him to this entry only would be in effect to
deny him the benefits which the law intended to confer.

I think, under the circumstances, that it is competent for this office,
in view of the equitable principles involved, to cancel his entry and per.
mit him to make a new one according to his request. His entry is, there-
fore, hereby canceled, and you will so note upon your records. Advise
Moody of the action taken, and that he will be allowed to make a new
entry with application of existing payments to his credit, upon any vacant
public land subject to such entry; or, should he prefer, the amount paid
as fee and commissions upon the canceled entry will be refunded to him,
upon proper application therefor, through your office, as provided by
the second section of the act of June 16, 1880.
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LIMITATION-ONE ENTRY IN A SECTION.

RICHARD GRIFFITHS.

In view of the fact that the prior timber- culture entry in the section is illegal, and
can never be patented, Griffiths' timber-culture entry is allowed to stand.

Secretary Teller to Commissioner McFarland, anuary 18,1884.

SIR: I have considered the case presented by the appeal of Richard
Griffiths from your decision of April 4, 1883, holding for cancellation
his timber-culture entry, made October 20, 1882, for the W. of the
SE. j, and the E. of the SW. i of Sec. 34, T. 6, R. 20 W., Blooming-
ton, Nebr.

It appears that at the time Griffiths' entry was allowed there existed
a prior timber-culture entry on said section, made by one George Bar-
roweliff, December 1, 1881, for the NE. , for which reason you held
Griffiths' entry for cancellation.

The records of your office show that Daniel E. Wilson made timber-
culture entry November 18, 1878, for the NE. ± of this section, and that
by permission, granted him in a letter from your office dated September
6, 1879, he amended his entry, and made it for the NW. of the same
section. That December 1, 1881, Wilson's entry was canceled for relin-
quishment, and on the same day Barroweliff made his timber-culture
entry for the NE. of said section. That December 18, 1882, you held
said Barroweliff's entry for cancellation, because it conflicted with final
certificate No. 348, issued under the act of May 27, 1878, to homestead
claimant, J. S. Hoyt, September 20, 1882, for said tract. That January
27,1883, Barroweliff made application for permission to amend his en-
try, and make it for the NW. I of said section. That March 23, 1882,
one W. S. Thomas made homestead entry for said NW. . That Bar-
roweliff's application for permission to amend is now pending in your
office.

The timber-culture act of June 14, 1878 (20 Stat., 113), contains the
following proviso: "That not more than one-quarter of any section
shall be thus granted."

By this limitation patent but for one- quarter, in any one section, can
issue under the timber-culture law. The effect of such limitation is to
restrict accordingly the number of timber-culture entries that may be
made in one section, and your office has for this reason very properly
refused to permit more than one such entry to exist in a section.

Although Barroweliff's entry for the NE. existed prior to Griffiths'
entry, it becomes apparent from the record that no patent can ever issue
to said Barroweliff under his original entry, and that so far as his appli-
cation to amend is concerned it cannot be held to exclude the interven-
ing rights of others.

I am of the opinion, therefore, that Griffiths' entry should not be dis-
turbed.

Your decision is reversed.
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5. AMICABILE AGREEMENT.

PRIOR RIGHT-TWAIVER-TE&CHTNICAL VIOLATION.

AYERS v. BUELL AND CONNALLY.

A prior right by virtue of a contest may be waived in part by an amicable agreement.
Such agreement should be respected where it settles a controversy like the one in
this case, and should not be overthrown because of a technical violation of a rule
of practice.

Secretary Teller to Commissioner ilc~arland, February 21, 1884.

SIR: I have considered the case of James L. Ayers v. Alexander T.
Buell and Henry Connally, involving the SW. 1 of Sec. 5, Tp. 110, R.
61, Huron, Dak., on appeal by Ayers from your decision of July 6, 1883,
awarding the whole tract to Buell.

Connally made timber culture entry No. 1789, July 22, 1879, for said
tract. Buell entered contest September 29, 1881, against said entry,
alleging failure to break five acres, as required by law. The time of
trial was fixed for November 4, 1881, at which time Buell submitted
proofs, upon which the register and receiver declared the entry forfeited.
August 12, 1882, a relinquishment by Connally dated July 10, 1880, was
filed, and thereupon the entry was canceled at the local office.

On the 14th day of August, 1882, Ayers obtained an abstract from
the local office, received by mail, which showed the tract in question to
be free from entry or other adverse claim; and -thereupon, on the same
day, he entered upon the land. made settlement, and commenced im-
provements. Buell soon after came and informed him that he had a
contest on the tract. Ayers replied that he had relied upon the infor-
mation given by the abstract, but if he had no right to the land he
would abandon it. A day or two afterward they made an amicable
agreement to divide the land in controversy between them. Pursuant
to that agreement, on the sixteenth (lay of said August, Ayers filed de-
claratory statement No. 19170 for the east half of the tract, and Buell
made timber-culture entry No. 9862 for the remainder. Ayers thereupon
continued his possession and improvements; and has ever since resided
with his family pon the land. His improvements, consisting of build-
ings and other permanent betterments, are valued at $1,000.

December 1, following, you directed Ayers' filing and Buell's entry to
be canceled, because made in violation of Rule 53, which provides that
upon a termination of a contest the local officers shall take no further
action affecting the disposal of the land until directed by the Commis-
sioner. The proceedings in Buell's contest having been transmitted to
your office, you, on December 29, same year, directed the contest to be
dismissed, because the record did not show that he applied to enter the
tract at the time he initiated the contest. You further ordered Con-

4531 L 17
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nally's entry to be re-instated. January 6th thereafter, Ayers initiated
contest against the entry so reinstated.

January 30th thereafter, Buell applied to you for a review of your
decision of December 29th, alleging as cause that he in fact did apply
to enter at the time he initiated his contest, but that the register re-
fused to receive his application and informed him it was not necessary;
that his right of priority as a contestant would be preserved without it.
You granted the rehearing, and March 16 last, reinstated his contest,
and directed that of Ayers to be dismissed; but reserved your decision
upon the whole case until a future time. June 6, last, you heard the
case upon oral argument and briefs submitted, and awarded the whole
tract to Buell, by reason of his contest and the relinquishment, which
you held to inure to his benefit, and directed Connally's entry to be can-
celed. (10 Land Owner, 122.)

I do not consider it necessary to review the numerous questions raised
by the record and the arguments of counsel. Conceding that Buell
had the prior right to the whole tract by virtue of his contest initiated
against Connally's entry, it was a right which he could waive, and this
he did as to a part of the tract by his amicable agreement with Ayers.
Undoubtedly this agreement would have been carried out in good faith
but for the cancellation of the filing and entry of the parties by direc-
tion of your office, and the reinstatement of Connally's entry. During
the several months which elapsed before this was done the parties seem
to have acquiesced in the agreement, and lived upon and improved the
land in accordance therewith. It was not until the filing and entry
were canceled and Connally's entry restored that each seems to have
felt himself compelled to resort to some action to secure his claim to
the land.

Buell made the agreement with Ayers with full knowledge of his
riblts under his contest, and it would be manifestly unjust to allow
him by his violation to obtain Ayers' improvements, made, at least in
part, under its sanction, with the knowledge and acquiescence of Buell,
and before he manifested any intention of repudiating it by claiming
the whole tract under his contest with Connally.

I do not undertake in this case to discuss the propriety of the action
of the local officers in canceling Connally's entry and permitting the
filing and entry of Ayres and Buell without direction from you, but
refer you to Hoyt v. Sullivan (10 Copp. 258), as having a bearing upon
that subject. Even if such action was wrong you should have re-
spected the agreement of the parties, which settled the controversy,
and not have overthrown it because of a technical violation of the rules
of your office. Such rules are made to aid in the just and equitable
disposition of the public lands by the Government to its citizens, and
should not be held to hinder and delay such disposition. Strict adhe-
rence to the rule under the facts in this case was unnecessary, and has
been a fruitful source of litigation and expense to the parties.
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The filing of Ayers and the entry of Buell made in consummation of
their agreement should be restored. The reinstated entry of Connally
should of course be canceled.

For the reasons stated I reverse your decision.
Reaffirmed by Secretary Teller, April 17, 1884.

6. APPLICATION TO CONTEST.

CAUTION-COLLUSION-DUTY OF LOCAL OFFICERS.

BROWN v. BROWN AND MosEs v. BROWN.

Caution is suggested against collusive contests by relatives or others. The applica-
tion of Moses to contest is suspended until the result in Brown v. Brown can be
determined; when, if the defendant is successful, Moses may proceed to contest.
Local officers should examine carefully and point out errors in applications te
contest and allow amendments thereto.

Acting Secretary Joslyn to Commissioner M6Farland, March 15, 1883.

SIR: I have considered the appeal of Sylvester H. Brown from. your
decision of July 21, 1883, affirming the action of the local officers at
Larned, Kans., in denying his right to contest the timber-culture entry
of John B. Brown.

John B. Brown's entry was made June 7, 1880, and on December 22,
1882, one Annie M. Moses initiated contest against it, alleging failure
to cultivate in 1880, and failure to plant in 1881 and 1882. On the day
appointed for a hearing, March -1, 1883, Brown's attorney moved to dis-
iniss the contest for failure to set up a proper cause of action, and the
motion was granted. This action was proper, for the entryman was not
required to cultivate in 1880, and his first year for planting did not ex-
pire until June 7, 1883.

Prior to said dismissal the appellant, Sylvester H. Brown, filed an
application and affidavit of contest, and shortly after the dismissal
said Annie M. Moses filed a second affidavit of contest. The local 'offi-
cers decided that these applications to contest were simultaneous, and
that the two parties should bid for the preference right to contest.
Brown did not bid. but Moses did, and was accorded the right of contest.
In this the local officers erred. The first affidavit of contest filed by
Moses was void on its face, and was, therefore, no bar to the initiation
of Brown's contest (Bivins v. Shelley, 10 L. 0., 212), which should be
reinstated as of the date that it was filed.

Your decision is therefore reversed.
I direct your attention to the fact that it is a Brown who contests

Brown's entry, and that the same attorney appears for both Browns.
These Browns are perhaps relatives, and it is not an uncommon practice
for delinquent entrymen to forestall a bona fide contest by a collusive
one, in which it is never intended to produce sufficient evidence to procure
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the entry's cancellation. I am not satisfied that such is the case here,
else I would take summary action upon it. But in view of its possi-
bility, I think it proper to protect the interests of the Government in
this instance. You will, therefore, please notify the local officers that
the second affidavit of contest filed by Annie E. Moses shall remain on
file, with the right to her to amend it, until the final determination of
the contest between Brown and Brown, and you will also notify her of
her right to amend it. If Brown v. Brown is decided in favor of the
defendant, then Annie M. Moses may have the preference right of con-
test against him.

You will also please notify the local officers that Congress has in
various ways invited and encouraged persons to inform against those
who are endeavoring to acquire title to the public land fraudulently or
illegally, as the only adequate means of protecting the United States;
and that it is their duty to further this policy by examining carefully
any application to contest a claim, pointing out its defects to the ap-
plicant, and allowing him to amend it at once.

Mrs. Moses granted a rehearing by Acting Secretary Joslyn, August
2, 1884, on a showing of collusion in said contests.

T. ATTORNEY.

FILLING DATE IN BLJNK IMMATERIAL.

DUMAS v. COOK.

The filling in of a date in a blank form by an attorney, as described, is immaterial,
and does not affect the validity of the affidavit.

Secretary Teller to Commissioner McFarland, January 28, 1884.

SIR: I have considered the appeal of Peter Dumas from your de-
cision of April 27, 1883, dismissing his contest against timber-culture
entry No. 2421 of Charles W. Cook (for the SE. - of te NE. J, the E. i
of the SE. 1, and the SW. i of the SE. i of See. 22, T. 9 S., R. 6 W.,
Concordia, Kans.), on the ground that the affidavit of contest, as sworn
to by Dumas, failed to specify the date of said timber-culture entry, and
that the omission was supplied by his attorney at the time of filing it.

In all other respects the affidavit of contest anl the accompanying
application to enter are regular. The omission of the date of entry,
namely, August 19, 1881, occurred by a failure to fill up a blank in a
printed form, but said date appeared correctly below, in that part of
the affidavit alleging a failure to break said land "between the 19th
day of August, 1881, and the 19th day of August, 1882."I Since the alle-
gation of nion compliance fixed te dates of the beginning and ending of
a year, and since it was within the official knowledge of the local officers
that the first-named date corresponded with the date of entry, it is my
judgment that the said omission was not a material defect, that the date
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might properly be inserted by the attorney, and that the local officers
were justified in allowing the contest.

Your decision is therefore reversed.

MATEBIAL ALTERATION BY-NOT ALLOWED.

ANDREW C. MILNE.

A timber-culture application cannot be altered or amended by an attorney to include
a different tract.

Secretary Teller to Commissioner McFarland, February 20, 1884.

SiR: I have examined the case presented by the appeal of Andrew
C. Milne from your decision of May 10, 1883, denying his right to make
timber-culture entry for the SE. of Sec. 15, T. 127, R. 64, Aberdeen,
Dak.

It appears that Peter Bertrang made timber-culture entry for the land
described May 28, 1881; that said Bertrang executed a relinquishment
of said entry, which was filed in the local office by Milne's attorney Au-
gust 26, 1882, and the entry thereupon canceled. At the same time
that Bertrang's relinquishment was filed, or immediately thereafter,
AMilne7s attorney offered the timber-culture application of Milne for the
corresponding tract in range 63, but as the plat of T. 127, R. 63, had not
been filed in the local office, the application was rejected. The local
officers also refused to allow the said attorney to so change the descrip-
tion of the land covered by the application as to make it correspond
with Bertrang's relinquished entry.

August 28, 1882, Joseph Witherspoon entered the tract as a timber-
culture claim.

September 25, 1882, Witherspoon's entry was canceled for relinquish-
ment, and A. J. Davis made timber-culture entry for the same tract.
The latter entry remains intact upon the record.

After the allowance of Davis's entry, Milne perfected an appeal from
the ruling of the local officers.

It does not appear that Milne ever offered to file at the local office an
amended application, after the refusal of such office to permit his attor-
ney to make the desired alteration in the original application.

The rejected application made by Milne is not with the papers in the
case, and from an indorsement made on the notice of appeal by the regis-
ter and receiver it would appear that such document had been in the
possession of Milne's attorney, but said attorney and Milne disclaim all
knowledge of its whereabouts.

The local office properly refused to allow the attorney to' alter the de.
scription of the land in the application. Under the law the application
is accompanied with an affidavit made by the applicant, setting forth,
among other things, "that the sectiQn of land specified in my said ap-
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plication is composed exclusively of prairie lands, or other lands devoid
of timber," and an alteration permitted on the part of any one but the
applicant in the description of the "land specified" would make such
oath absolutely meaningless.

Your decision is therefore affirmed.

8. BREAKING.

DEFAULT CURED-GOOD FAITH.

FITCH V. CLARK.

If a timber-culture claimant is not in default as to the whole amount of breaking re-
quired at the time affidavit of contest is filed, the entry should not be declared
forfeited.

Secretary Teller to Commissioner McFarland, 7June 13, 1883.

SiR: I have considered the case of W. R. Fitch v. Hugh G. Clark,
involving timber-culture entry No. 892, covering the NW. i of See. 20,
T. 20, R. 11 E., Neligh, Nebr., on appeal from your decision of July 5,
1882, adjudging the entry forfeited.

The entry was made May 17, 1880. The affidavit of contest was tiled
January 14, 1882, and alleged that-

H. G. Clar k failed to break, or cause to be broken, 5 acres of the tract
claimed during the first year after the entry thereof, viz, between the
17th day of May, 1880, and the 18th day of May, 1881.

The proofs show that the land is low and wet in character, and was
overflowed in the spring and early summer of the years 1880 and 1881;
that the defendant made arrangement for breaking 5 acres during the
spring of 1880, but that after May 23 there was no time during what
is known as the breaking season (which is stated to be from about Juna
1 to August 1) in which it coul(l have been done, owing to the wet con-
dition of the land. It appears, however, that the work might have been
done in September or October. In 1881, the ground was too wet for
breaking until about August 1, when the defendant caused to be broken
what was supposed to be 10 acres, but upon actual measurement it
proves to be 9 acres. The good faith of the defendant is shown, and
at the time of filing the affidavit of contest, the amount of land required
by law had been broken, although 5 acres thereof were not broken
within the first year. There was still left to the defendant the remlin-
der of the second year within which he could break the half acre fid
by measurement to be short. (Cornell v. Chilton, 9 Copp, 174.)

At the time of the contest and of your decision, it was supposed that
the statute absolutely required that 5 acres should be broken ding
the first year; but this Department held, in Galloway v. Winston (o
Copp L. O., 98), that if the entryman was not in default as to the whole
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amount required to be broken at the time of filing the affidavit of con-
test, the forfeiture of the entry would not be declared; in other words,
that if the default had been cured before any other rights had inter-
vened the entry would be preserved.

This construction, since that decision, has been followed by this De-
partment, (Ewing v. Ricard, 9 Copp L. O., 174). I therefore reverse
your decision, and direct that the defendant's entry be allowed to stand.

DEFA ULT EXCUSED-GOOD FAITH.

BOULWARE . STT.

Since the failure to break was due to au error of judgmreut, and not to bad faith, and
since the entrymnan had began to cure said failure before initiation of contest, the
contest is dismissed.

Secretary Teller to Oommissioner McFarland, November 15, 1883.

SiR: I have considered the case of John B. Boulware v. George M.
Scott, involving lots 3 and 4, and the E. of the SW. j of Sec. 31, T. 12
S., R. 27 E., Oxford, Idaho, on appeal by Scott from your decision of
November 13, 1882, holding his timber-culture entry No. T5 for cancel-
lation.

The affidavit of contest alleges failure to break the required 5 acres
within the first year.

The record shows that Scott made said entry on April 12, 1881, hav-
ing paid quite a sum of money for the possessory right of the prior set-
tler; that the land which he intended to plant was in such a condition
that it required grubbing before the required breaking could be done,
and that on account of the very early spring of 1881 such breaking was
postponed until the spring of 1882; that meanwhile Scott constructed
an irrigating ditch, provided posts for his fences, made arrangements
for trees, and otherwise showed his intention to make a permanent im-
provemenb of the land, and to plant it; that in March and April, 1882,
he made contracts with persons to break the land with oxen, the spring
being so late and the ground so frozen as to prevent his breaking with
his own team of horses; that these contractors failed him altogether,
and it was not until the latter part of April, 1882, that he began to
break, shortly afterwards, and as soon as the condition of the ground
permitted, completing the breaking Qf the first 5 acres; and that he had
begun the breaking and had 2 acres broken before the initiation of con-
test.

It is evident that, whatever error of judgment there may have been,
there is no bad faith in this case, and that the cause of Scott's failure
to break the required acreage at the intended time during the first year
was the unusual lateness of the spring-the ant of God-which excuses
the failure. If therefore the question were between him and the Gov-
ernment alone, under a uniform line of decisions his prompt effort to
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break the land at the earliest date possible, though shortly after the
expiration of the first year, would be a substantial and sufficient com-
pliance with the law. Now, the fact is that he had actually begun the
breaking prior to the initiation of the contest, and I think that it would
be unjust to hold that a third person might intervene at this juncture
and defeat his entry.

The contest is therefore dismissed, and your said decision reversed.

OBJECT-OVERTURNING SOIL.

BLUM 7. PETSCH.

The object to be attained during the first year by a timber-culture claimant, is a
thorough overturning of the soil, not in spots, but continuously throughout the
prescribed area. It is immaterial whether this object be accomplished by plow-
ing or otherwise.

Acting Secretary Joslyn to Commissioner McFarland, March 24, 1884.

SIR: I have considered the case of Simon Blum v. Adolph Petsch,
on appeal by Blum from your decision of September 6, 1883, dismissing
the contest.

Petsch made timber-culture entry No. 203, November 23, 1881. cov-
ering the S. of the SE. i and the S. of the SW. 1 of Sec. 26, T. 1,
E. 7, Los Angeles, Cal.

On November 24, 1882, Blum filed an affidavit of contest, alleging
the failure by Petsch to comply with the requirements of the timber-
culture law during the first year.

At the hearing, December 29, 1882, it transpired that during the irst
year Petsch cleared 10 acres of the land from grease-wood and sage-
brush, the roots of which were dug out with "grubbing hoes;" no
further breaking was attempted, for the reason that the soil within the
10 acres was considered by him to be sufficiently broken within the
meaning of the law.

The law requires the party making a timber-culture entry of a quar-
ter-section of land to break or plow 5 acres thereof the first year.
The object to be attained is a thorough overturning of the soil, not in
spots, bat continuously throughout the prescribed area, thereby loosen-
ing and rendering it possible to properly cultivate a crop to the full ex-
tent of the 5 acres; whether this object is secured by means of a
plow or otherwise is immaterial.

The testimony shows that but a small portion of the land is fit for
planting timber in a body, and that portion is so stony as to render
plowing impracticable.

It appears that Petsch is a man of more than ordinary intelligence,
an old resident of the locality, and has been interested in adjoining
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land for a long time, so that he could not have been ignorant of the
character of the tract in question at the date of entry.

The law does not exact impossibilities from the settler; but in the
event that he enters a tract of land under the provisions of the timber-
culture law. with knowledge that it is unadapted for the purpose of
tree-culture, he will be held to a strict compliance with its requirements.

His remark, that the land is so prepared that it is ready for sowing,
and if it don't produce a crop without plowing it could not produce a
crop with plowing," clearly indicates an utter indifference as to whether
the soil is in a fit condition for crop or not. This view is corroborated
by his subsequent actions. On January 2, 183-during the second
year-no other breaking of the soil having been done than the grub-
bing out of the sage-brush and grease-wood roots, the 10 acres referred
to were sowed to barley, and a cultivator run over the ground for the
purpose of covering the seed.

I do not perceive that Petsch has complied with the requirements of
the law in any respect, and must therefore reverse your decision.

The entry of Petsch will be canceled.

9. CHANGE OF ENTRY.

CONTEST-RELINQISHifENT-NEW ENTR Y--EVIDENCE--IMPBO VEMEYTS.

MCCALL v. MOLNAR.

While a contest is pending, the timober-culture entryman may file a relinquishment,
and, if qualified, make homestead of the same land. But such homestead entry
is subject to the contestant's rights.

When a relinquishment is filed as the result of a contest, no further evidence in the
contestant's behalf is needed, for the entry no longer exists, and the record is
cleared.

Where a timber-cullture entryman, in anticipation of failure to comply with the law,
erects a house and cultivates the land, he cannot be allowed a homestead entry
on the land in the face of a contestant.

In absence of any provision in the local law or in the rules of practice, forbidding
the attorney in a case from acting as a notary public in the preparation of an
affidavit for his client, there is no reason for declaring a contest illegal because
based upon such affidavit. Testimony in a case should not be taken before a
notary public who is the attorney of record.

Secretary Teller to Commissioner iiioFarland June 27, 1884.

Sin: I have considered the case of William McCall v. George Mol-
nar, as presented by the appeal of said Molnar from your decision of
December 27, 1883, allowing McCall to make timber-culture entry for
the AV. of the NW. and W. of the SW. of Sec. 32, T. 7 N., R.
65 W., Denver, Colo.

June 19, 1879, Moluar made timber-culture entry for this tract.
August 13, 1883, McCall began a contest against Molnar's entry, al-
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leging non-compliance with the law, and at the same time filed his
apprlication to enter. Notice of contest issued fixing September 28,
1883, for the day of hearing, and personal service thereof was made
August 29, 1883.

September 1, 1883, Molnar filed a relinquishment of his timber-cult-
ure-entry, and immediately tendered his application to enter said land
under the homestead law. The local office, acting upon said relinquish-
ment, canceled Moinar's timber-culture entry, and allowed said Molnar
to make the desired homestead entry.

September 17, 1883, McCall applied to enter said tract as a success-
ful contestant, but his application was rejected on account of the prior
homestead entry of Molnar. McCall appealed.

At the time when Ilolnar made his homestead entry, he filed his
own affidavit, duly corroborated, to the effect that he had built a house
on the land, and made some other improvements thereon, alleging that
he intended in so doing to claim the land under the homestead law in
the event that he was unable to comply with the timnber-culture law.
In his affidavit, accompanying his application to enter, dated Septem-
ber 1, 1883, he alleges settlement " prior to June 18, 1883," and in his
application claims the benefit of the act of May 14, 1880.

On behalf of Molnar it is said that the relinquishment could not inure
to the benefit of the contestant, except after a hearing and judgment
thereon pursuant to notice; that the improvements and settlement of
Molnar precluded timber-culture entry for the land; and that McCall's
contest was void, because the affidavit of contest was executed before
one of his attorneys, acting in the official capacity of notary public.

Now, it is well settled that when a relinquishment is filed, it takes
effect at once, so far as relieving the land covered thereby from the ex-
isting entry is concerned (Whitford v.Kenton, 1 Brainard's Legal Prec.,
415; Glaze v. Bogardus, 2 id., 53), and that land covered by the entry
of a timber-culture claimant in default is open to the entry of the first
legal applicant. With this right of entry goes the right of contest, in
order to clear the record of the existing entry. Hence, where a legal
contest against such an entry is pending, and a relinquishment is filed,
the suit of the contestant is successfully terminated if such relinquish-
ment be filed as the result of the contest. No further evidence is re-
quired in aid of the contest, for the contestant entry has ceased to ex-
ist, and the record is clear.

By express provision of the first section of the act of May 14, 1880
(21 Stat., 140), where land covered by a pre-emption, homestead, or
timber-culture claim is relinquished, the land thus relinquished be-
comes open to settlement and entry without any further action n the
part of your office.

In this case, when the relinquishment was filed, the application of
McCall to enter the land was pending, and took effect instantly as a
legal application for public land.
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The local office properly enough allowed Molnar to make homestead
entry for the land after filing his relinquishment, but such entry was
subject to the assertion of McCall's superior right as a successful con-
testant.

Molnar will not be permitted to assert any right as a homestead
claimant which he attempted to initiate while holding the land under
the appropriation of the timber-culture entry. While that entry ex-
isted, the land was not public land, and he could only, during such
time, acquire further rights to the land by complying with the timber-
culture law.

The third exception to your decision does not seem to be well taken.
In the absence of any provision in the local law or in the rules of

practice adopted by the Department, forbidding the attorney from act-
ing as a notary public in the preparation of an affidavit for his client, I
see no reason for declaring a contest illegal, because based upon an
affidavit of contest thus executed. In the case of Sweeten v. Steven-
son (2 Brainard's Legal Prec., p. 42), where not only the affidavit of
contest, but the testimony in the case, was taken before the attorney of
contestant, I held that such action would not be recognized by ths De-
partment, but it was not intended in said decision to formulate a rule
that would render inoperative contests already begun under a different
practice.

Your decision is affirmed. Midoluar's entry will be canceled, and Mc-
Call allowed to enter for said land.

10. CHARACTER OF LAND.

RULE FOR DETERMINING-PRO VISION OF NATURE.

BLEINKNER v. SLOGGY.

The question as to whether land is devoid of timber should not be determined by the
exact number of trees growing thereon, but rather by ascertaining whether nat-
ure has provided what in time will become an adequate supply for the wants of
the people likely to reside on the section in question.

Secretary Teller to Commissioner McFarland, July 18, 1883.

SIR: I have considered the case of Herman Blenkner v. Peter Sloggy,
involving timber-culture entry No. 603 of the NW. of Sec. 7, T. 137,
R. 47, Crookston, Minn., o appeal by Sloggy from your decision of
July 5, 1882, holding said entry for cancellation.

The allegation of the contestant is-
That there is a tract of timber o the said section of land, to wit,

about 8 acres of natural growth on said section; that said Sloggy has
planted on said land about S acres of poplar slips; that no other timber
is planted by said Sloggy, to fill the requiremeuts of the law, on said
tract.
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No evidence has been offered by the contestant in support of the al-
legation that claimant had failed to comply with the requirements of
the law in the matter of planting; so the only question for deterinina-
tion is, whether the land in controversy comes properly within that class
of lands defined as *' devoid of timber." Although it does not appear
from the record that the contest was instituted under the provisions of
section 3 of the act of June 14, 1878, yet, on the information of the con-
testant, a question has been raised between the Government and the
claimant which should be settled.

From the preponderance of the evidence, it would appear that there
were on this section about five hundred trees of natural growth, vary-
ing in diameter from 6 inches to 2 feet or more, and consisting of ash,
oak, elm, and some underbrush; that this growth of timber is confined
to a tract from 5 to 8 acres in extent, situated in a bend of South Buffalo
Creek, in the extreme corner of the southwest quarter, and partially,if
not wholly, subject to overflow; and that the remainder of the section,
including the part entered by Sloggy, is prairie.

The general character of the surrounding country, outside of this
section, should not be taken into consideration; but it is eminently
proper that the situation of this natural growth of timber and its rela-
tion to the section should be considered, as well as the actual amount
and character of the timber itself.

It was held by your predecessor, and I think properly, in Osmund-
son v. Norby (2 Copp, 645),.that where the growth of timber is confined
to fixed limits, and is inadequate to the demands of the people that
usually reside upon one section, with no prospect that the timber will
spread to meet said demands, such tract is subject to entry under the
timber culture laws; and this case seems to fall within the rule as thus
laid down. The question as to whether land is devoid of timber, as
within the intent and meaning of the timber-culture laws, should not
be determined by the exact number of trees growing thereon, but rather
by ascertaining whether nature has provided what, in time, will become
an adequate supply for the wants of the people likely to reside on that
section; and the circumstances surrounding each case of this character
should be carefully scrutinized.

I am of the opinion that such a tract of land as this was properly
subject to entry under the timber-culture laws, and your action holding
the entry for cancellation is therefore reversed.
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ENTRIES-YA CANT UNIMPROVED LAND.

BENDER V. VOSS.

Timber-culture entries should be made pon vacant unimproved land, not upon
cultivated land covered by the valuable improvements of another and in the
possession of another.

Acting Secretary Joslyn to Commissioner McFarland, July 19, 1883.

SIR: I have considered the case of Jeremiah C. Bender v. Frederick
Voss, involving the NE. I of Sec. 32, T. 20 N., R. 4 W., Salina, Kans.,
on appeal by Bender from your decision of Jly 25, 1882, holding his
entry for can-ellation.

The material facts are as follows: On November 4, 1873, one Fred-
erick- Leibrandt made timber-culture entry No. 158 on said tract, which
he relinquished May 9, 1876, and which was canceled at the local office
August 5, 1876. On the day of said cancellation, Frederick Voss, the
appellee, filed homestead entry No. 17786, covering said tract, the ap-
plication being dated and the affidavit executed July 27, 1876, the
register and receiver accepting them under a custom then obtaining
at the local offices (Circular, Copp's Land Owner, February, 1878, p.
167). But your office had ruled, July 29, 1876 (Mary C. Hill, letter C
to register and receiver, Salina, Kans.), that the " affidavit must bear a
date subsequent to the time the land is open to entry at the local office; 
and thereby invalidated Voss's entry; whereupon, on August 8, 1876,
he offered to file a supplementary application and affidavit, which the
register and receiver rejected on the ground that the tract was already
covered by his original entry. Said rejection your office affirmed on
appeal, and also held for cancellation homestead entry No. 17786, and,
no appeal being taken, it was canceled June 19, 1879.

On the day of said cancellation, one Jacob Deffner made timber-cult.
ure entry No. 2618 for said tract, and his relinquishment was filed
July 23, 1880, on which day Jeremiah C. Bender, the appellant, filed
timber-culture entry No. 2877, which is now of record at the local office.

On April 9. 1881, Voss asked " that a hearing may be ordered to de-
termine his rights and equities to said tract, and that said Bender's tim-
ber-culture entry thereon be canceled, and that this affiant's homestead
entry be reinstated." On hearing, the register and receiver decided
adversely to Voss, and on appeal your office decided, July 25, 1882, in
his favor, from which Bender now appeals.

I concur in your decision for the reasons about to be stated-a num-
ber of the roints raised during the consideration of the case below re-
maining undiscussed, because they are not necessary, in my judgment,
to its adjudication.

In the entry of Jeremiah C. Bender there are several defects which
might perhaps be cured, but the following defect is incurable, namely,
that the entry violated a decision of this Department (Shadduck v.
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Horner, Copp's Land Owner, October, 1819, p. 113) that timber-culture
entries " should be made upon vacant, unimproved land, not upon cul-
tivated land covered by the valuable improvements of another and in
the possession of another'--the record showing that the tract in ques-
tion was then in the possession and occupancy of Voss, and that it had
been cultivated and improved annually for the preceding four years.
You are therefore directed to cancel said entry.

The original homestead entry of Voss is thus restored to its status on
August, 8, 1876, when he offered for filing his supplementary affidavit
and application. The register and receiver should have received said
papers in lieu of and as curing the defects in those filed August 5, 1876,
according to the decision of this Department June 11, 1875 (Flanagan v.
Mulligan, Wichita office, unreported), and December 22, 1877 (Hiran
Campbell, supra). Voss's rights were not, however, affected by the re-
jection of the supplementary papers (Duffy v. N. P. R- R. Co., Copp's
L. O., July, 1876, p. 51), the offer to file which made his original entry
valid.

You are accordingly directed to reinstate Voss's entry.

LAND NOT SUBJECT-PRAIRIE, 4-c., DEFINED.

SELLtAN V. REDDING.

Land whereon there was once naturally growing forty acres of timber, which has
been cut off, is not "devoid of timber."

Secretary Teller to Commissioner McFarland, Alovember 12, 1883.

SIR: I have considered the case of Anthony Sellman v. Thomas Red-
ding, involving the SW. of Sec. 25, T. 10 S., R. 6 W., Concordia,
Kans., on the defendant's appeal from your decision of May 1 1882,
holding said tract not subject to entry under the timber-culture laws.

It appears that Redding, on the 21st of Decemnber, 1880, filed an ap-
plication to enter said tract under the act of June 14, 1878, as a timber-
culture claim, and that the application was rejected by the local office
on the ground that said tract was at that time reserved as saline land.
From this decision Redding appealed. On April 28, 1881, your office
affirmed the action of the local office in rejecting the application; but
the south half of the above-described section having been held by you
to be agricultural land in the case of McClain v. The United States, the
tract in question was declared subject to the entry of the first legal ap-
plicant, and May 5. 1881, Redding renewed his application, which was
rejected on the insufficiency of the affidavit as to the non-timber char-
acter of the said tract, and Redding appealed. Pending this appeal,
May 20, 1881, Anthony Sellman filed an application to enter said tract
as a homestead, and his application was rejected on the ground that
Redding's appeal was yet pending. Sellman appealed from the action
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of the local office, and July 19, 1881, you affirmed the rejection of Sell-
man's application, and your decision was affirmed by this Department on
Sellman's appeal, March 7, 1882. But Seliman in his application having
alleged that the tract was not subject to entry under the timber culture
laws, you, on July 19, 1881, ordered an investigation as to the true char-
acter of the tract in controversy. As the result of such investigation
the local office held, October 20, 1881, that the tract was not subject to
entry under the timber-culture laws; and May 1, 1882, you affirmed
this decision, and the case is now under consideration on Redding's ap-
peal from your decision of the last named date.

The evidence establishes conclusively that about ten or twelve years
ago there was a body of timber of natural growth, extending along the
banks of two creeks that cross this section, of at least 40 acres in ex-
tent, the greater part of which has since been removed by the settlers
in the vicinity, and that at the time of the hearing there were growing
on the section only about 375 trees, from 6 inches in diameter upwards,
and of no present value except for fire-wood. It was in evidence that
"' hundreds of loads of timber" had been hauled away, and one witness
testified to cutting 400 white-ash fence-posts from this section; fron
which it would appear that the condition of the land at the time the ap-
plication to enter the same was filed was the result of the denuding
process resorted to by the first settlers.

Under the act the entryman is required to make oath at the time of
his application " that the section of land specified in my said applica.
tion is composed exclusively of prairie lands, or other lands devoid of
timber" (20 Stat.; 113). I am of the opinion that the phrase "other
lands" should be taken as meaning lands similar to those described as
"' prairie lands." Primarily the word " prairie" in its commonly accepted
meaning is used to describe land actually devoid of timber. Bat there
are other lands also naturally destitute of trees which could not be
properly described as " prairie," and hence these were included in the
phrase " other lands devoid of timber." " Where particular words are
followed bY general ones, the latter are to e held as applying to per-
sons and things of the same kind with those which precede" (Potter's
Dwarris, 236). The phrase " other person or persons" is construed to
mean persons of the same description as those before enumerated (Ibid.,
292). The object of the act was to promote tree culture in those por-
tions of the country where nature had failed to provide a supply com-
mensurate to the needs of the people who would likely reside there;
and if such a supply existed at the time when the lands were thrown
open to settlement, they were clearly not within the intent of the act.
If the tract at any time was not subject to entry on account of the nat-
ural growth of timber on that section, the act of removing the timber
would not bring the land under the operation of the timber-culture
laws. It is to be presumed that, left to itself, the section would again
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produce timber without artificial cultivation. (B. F. Griffin's case,
Copp's L. L., 1882, p. 642; Nicholas Noel et al., Ibid., 673.)

I am of the opinion that the tract in question was not subject to
entry under the timber-culture laws, and that the entry was properly
refused.

Your decision is therefore affirmed.
The papers accompanying your letter of October 20, 1882, are here-

with returned. The record and evidence in the case of Burritt C.
McClelland v. Anthony Sellman, now pending before you on the ap-
peal of the latter from the decision of the register and receiver, holding
his homestead entr3 of this tract for cancellation, are also returned for
your action.

Motion for rehearing denied February 13, 1884.

TREES DEFICIEATT INQ UALITY-NOT TIMBER LAND.

MATTERN V. PARPET.

If trees at maturity become deficient in quality, so as to render them unserviceable
for the purposes for which timber trees are ordinarily used, the land upon which
they grow cannot properly be designated timber land.

Secretary Teller to Commissioner McFarland, Xovember 26, 1883.

SIR: I have considered the case of William Mattern v. Michael Par-
pet, involving timber-culture entry No. 5, made by Parpet March 8,
1880, covering the E. I of the NW. i and the NW. of the NW. 1 of
Sec. 30, T. 40, R. 5, Del Norte district, Colorado, on appeal by Parpet
from your decision of December 4, 1882, holdin g his entry for cancella-
tion on the ground that the land was not devoid of timber at the date
of etry.

The tract is situated in a section which lies in the mountains on a
bailk of the Rio Grande River, and is somewhat cut into by sloughs
which contain water. Around these sloughs and along the river bank
was an indigenous growth of cottonwood trees from 350 to 450 in num-
ber, ran ing in diameter from 3 to 14 inches. This part of the land ex-
tends back from the river about 250 yards and consists of coarse gravel,
the balance of the tract being entirely devoid of trees. It appears that,
by reason of the poor quality of the land, which did not afford sufficient
nourishment, the trees became rotten at the heart, and were compara-
tively useless by the time they became large enough for use as timber.

It is shown that there is no other species of trees growing on this sec-
tion, and that the cottonwoods thereon are all of the same quality.
The dryness of the atmosphere prevents a natural growth of timber on
land such as is situated in this section, except along the edges of run-
ning streams. It is only by constant irrigation that a successful growth
of vegetation of any kind can be attained.
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The object of the timber-culture act is to promote the growth and cult-
ure of timber. While many of the trees growing on this tract were of
the size of timber trees, still if at maturity they become deficient in qual-
ity, so as to render them unserviceable for the purposes for which tim-
ber trees are ordinarily used, the land on which they grow cannot prop-
erly be designated timber land.

I am of the opinion that the land in question was subject to entryun-
der the timber-culture law.

This ruling affects the tract in question, and is not intended to be of
general application.

Your decision is reversed.

DEVOID OF TIMBER.

WHEELON V. TALBOT.

The evidence in this case shows that the timber trees growing upon the land are either
dead or dying, and valueless for timber purposes.

Secretary Teller to Commissioner McFarland, January 14, 1884.

SIR: 1 have examined the case of John M. Wheelon v. Ralph S. Talbot,
involving the timber-culture entry of Talbot for the N. J of the SW. i,
the SW. i of the NW. , and lot 3 of sec. 14, T. 6 N., R. 44 E., Miles City,
Mont., on Talbot's appeal from your decision of April 23,1883, holding
his entry for cancellation.

The record shows that Talbot made his entry November 15,1880, and
that the contest was begun December 22,1881.

The affidavit upon which the contest was founded set forth that-

On various portions of said tract and section 14 there exists valuable
timber, now growing, and being of the kinds designated by the Com-
missioner of the General Land Office as fit for timber trees; that said
tract is not naturally devoid of timber, nor is it composed exclusively of
prairie land, &c.

From the evidence submitted by the contestant it would appear that
there were growing on this section about two hundred cottonwood trees,
averaging from one to three feet in diameter. Both parties agree that
the timber is confined to a point of land on the north side of the section,
inclosed between two "sloughs" and the banks of a small stream that
enters said section at about the center of the south line thereof and
makes its exit near the northeast corner of the section. On the part of
the claimant it is fairly shown that the trees on this section are utterly
valueless for timber purposes; that the greater portion of them are either
dead or dying, and that many are rotten in the top.

In Blenkner v. Sloggy (10 Copp's L. O., 171) it was held that the ques-
tion as to whether land was devoid of timber, as within the intent and
meaning of the timber-culture law, should not be determined by the
exact number of trees thereon, but rather by ascertaining whether na-

4531 L o-18
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ture has provided what in time will become an adequate supply for the
wants of the people likely to reside on that section. In Mattern 17. Parpet
(10 C. L. O., 299) this Department held that when trees at maturity be-
come so deficient in quality as to render them unserviceable for the pur-
poses for which timber trees are ordinarily used, the land on which they
grow cannot properly be designated as timber land.

Applying the rule governingthe two cases cited to the facts in this case,
it becomes apparent that the tract in question was properly subject to
entry under the timber-culture law.

Your decision is therefore reversed.

SCATTERING TREES-DEVOID OF TIMBER.

BENJAMIN LooMis ET AL.

The affidavits filed by the applicants, as well as the official plats, show but a scanty
growth of timber on the section; entry is allowed without further investigation.

Secretary Teller to Commissioner McFarland, January 28, 1884.

SIR: I have considered the appeals of Benjamin Loomis, Robert W.
Miller, and Hugh E. Williams from your decision of April 19, 883,
denying their respective applications to make timber-culture entries of
the SW. I of Sec. 4, T. OS., R. 13W., the W. J of NE. and W. of
SE. of Sec. 21, T. 8 S., R. 14 W., and the S. of NW. 4,and S. of
NE. 4 of Sec. 6, T. 6 S., R. 17 W., Kirwin district, Kansas.

It appears that Loomis' application was presented at the local office
January 27, 1883, but the register rejected the same because the town-
ship plat showed timber in aid section, and the claimant's affidavit
admitted thefact. Miller's and Williams's applications werepresumably
presented and rejected January 31 and February 5, 1883, respectively,
when the fees in each case appear to have been tendered and rejected,
although there is no note of rejection indorsed upon either application.

You sustained such action for the reasons stated by the register and
receiver therefor.

The affidavits accompanying the applications in question are accord-
ing to the stereotyped form prescribed by your office regulations, ex-
cepting a certain interpolation in each; in that of Loomis, to wit.
"There is only 100 growing trees thereon, ranging in size from small
bushes to trees 2 feet in diameter, only 3 of the latter size, and only 23
of the same exceeding 10 inches in diameter"; in Miller's affidavit: "Ex-
cept an area of about one-half acre sparsely covered with about 15 trees
scattered over same, only 10 of same exceedingfour inches in diameter,
and none of them exceeding a foot in diameter"; and Williams's affida-
vit: "Except 20 cottonwood trees."

The records of your office seem to corroborate such "admissions," for
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they show a very sparse growth of timber-simply a clump or thicket,
such as is frequently found throughout the prairie region-along the
banks or edge of a drain or branch 20 links wide, running SE. through
said Secs. 4 and 21; while through See. 6 " a small drain with scattering
timber passes * * * near the NW. coiner; all the balance of the
section is prairie."

Now, it has been repeatedly held by your office and this Department
that where a scattering growth of timber trees exists solely along the
margin of a stream running through a section, such a section should
be regarded as devoid of timber, within the contemplation of the stat-
ute, and therefore subject to such entry. (See Linden v. Gray, 3 Copp,
181, and Turner v. Moulton, decided by Department April 4, 1883.)

In the light of the foregoing record showing, and in view of the
apparent good faith of these applicants, their applications will be ad-
mitted-as they should have been in the first instance-and ample
opportunity should be accorded them to submit proof in support of their
allegations touching the character-of the respective sections in which
their several claims are situated. Hereafter, in such a case, you will see
to it that the alleged record-showing reported by local officers as a
basis for their action be verified or otherwise by a scrutiny of your own
office records, whereby the necessity of examination of the same by this
Department may be obviated.

Your decision is accordingly reversed, and the cases submitted by
your letter of July 20, 1883, are hereby remanded for such procedure
as indicated herein.

11. CONTESTS.

INTERPLEA.DBR-PBE- EMP TION FILING-SETTLEMENT.

R. H. TRTJSDLE.

Case of Hale . Cook. The timber-culture entry of Trusdle is allowed, subject to the
pre-emption filing of Watson, &c.

Secretary Teller to Commissioner McFarland, .ay 28, 1883.

SIR: I have considered the appeal of R. H. Trusdle from your decis-
ion of September 19, 1881, rejecting his application to interplead in
the case of Jonathan 0. Hale v. Lafayette Cook, involving the latter's
timber-culture entry made October 3, 1878, upon the W. i of the NE. ,
and the E. of the NW. of Sec. 27, T. 5, R. 16, Kirwin, Kans., and to
contest said entry.

Hale initiated his contest against Cook March 2, 1881, notice of
which was returnable June 2. Trusdle filed his application May 13,
and on May 16 Hale filed an amended affidavit to the effect that his
contest was in behalf and for the use of his daughter, Abbie A. Hale.
Trusdle's application was properly rejected because, not applying to
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enter the tract, he had no right to contest Cook's entry. (Bundy v. Liv-
ingston, Copp, December, 1882.)

The contest of Hale against Cook was also unauthorized because he
did not apply to enter the tract when initiating the contest, and also
because he had exhausted his right of further entry by entries under
both the homestead and timber-culture laws which were then intact,
and it would be a vain proceeding to permit a contest with a view to
an entry which could not be allowed.

On June 21, 1881, Byron C. Davis filed Cook's relinquishment of his
right to the tract, and it thereby became again public land, subject to
the first legal applicant; and Davis applied on the same day to enter
it under the timber-culture law, but did not tender the fees therefor as
required by the act of June 14, 1878. He consequently acquired no
right.

On October 10, 1881, Trusdle applied to enter the tract in due form
under the timber-culture law, tendering the fees therefor, but his ap-
plication was rejected under your decision of September 19, 1881, be-
cause the thirty days' preference right, within which you allowed Hale
to enter it, had not expired. Even had Hale had such preference right,
Trusdle's application should have been allowed subject thereto (Shan-
ley v. Moran, March 12,1883). But Hale having no preference or other
right (for the reason stated), and there being no valid claim to the tract,
Trusdle's application should have been allowed.

Afterwards, November 9, Lafayette Wands (filing the relinquish-
ments of Hale and Abbie A. Hale) applied to enter the tract under the
timber-culture law, which application was rejected, because of Trusdles
rejected application of October 10, upon which his appeal was pending,
and also because of his subsequent application of November 9, made
prior to Wands's application on the same day; and on November 12 J.
J. Watson applied to file a declaratory statement for the tract, alleging
settlement October 3, 1881, which application was rejected because of
the pending appeals from rejection of both Trusdle's and Wands's appli-
cation.

I modify your decision and direct the allowance of Trusdle's applica-
tion of October 10, 1881, and also the filing of Watson whose right will
depend upon his actual settlement, October 3, 1881, which was prior to
Trusdle's application of October 10, and will be determined by his proofs
at the proper time.
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QUALIFIED PARTY-CONTEST OF TWO ENTRIES.

MILTON F. BLOSS.

Where a qualified party desires to make both a homestead and a timber-culture entry,
he may commence contest against two timber culture-entries.

Commissionor McFarland to register and receiver, Mitchell, Dak., June 13,
1883.

GENTLEMEN: By my letter C of April 28, 1883, you were directed to
advise Milton F. Bloss that he would be allowed thirty days within
which to elect as to which of the following contests he desired to prose-
cute to a final determination, viz, his contest against timber-culture
entry 1,470 (Springfield series), Henry Hundemer, NW. i 7, 102, 61, and
the one against timber-culture entry 1,472 (Springfield series), SW. i

6, 102,61, Wm. Hundemer.
Both these contests were initiated January 11, 1883, and the above-

mentioned action was taken pursuant to the rule laid down in my in-
structions under date of December 22, 1882 (see Copp, vol. 9, p. 186),
which was to the effect that no person should be allowed to contest
more than one homestead and one timber-culture entry at the same
time.

I am now in receipt of the register's letter of the 22d ultimo, trans-
mitting one from Bloss in which he states that he contested the above-
mentioned entries in good faith for his own use and benefit, and not for
the purpose of speculation, and intended, in case said entries were
canceled, to enter one tract as a homestead and the other as a timber-
culture claim, having filed proper applications at the time he initiated
the contests.

The purpose of the instructions of December 22, 1882, was to prevent
speculative contests, by restricting the number of contests which one
person could carry on at the same time to his qualifications for making
entry of the land. As one person cannot make two timber-culture
nor two homestead entries, it was held that he could not institute two
contests in either case to avail himself of the provisions of the third
section of the act of June 14, 1878, or the second section of the act of
May 14, 1880.

But where a party is qualified to make both a timber-culture and a
homestead entry, and desires to do so, if successful in his contests, it
is immaterial whether the entries he contests are both of the same
character or not.

It appearing that Mr. Bloss desires to make a timber-culture entry and
a homestead entry, respectively, of the lands embraced in the timber-
culture entries contested by him, he will be permitted to prosecute the
contests against both entries, and my letter of April 28, 1883, is mod-
ified accordingly.

The testimony in both of Bloss's contests is therefore herewith re-
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turned, and when your decisions are rendered and indorsed upon the
cases, you will, at the proper time, forward the complete records to this
office.

Give notice hereof to all parties in interest.

RELINQUISHMENT-ACTION OF LOCAL OFFICERS-PRACTICE.

WHITMORE v. TUFTS.

Relinquishment having been made to the Government, and having come to the hands
of the local officers, it was, perhaps, their duty to enter it on the record, and thus
open the land to entry by the first legal applicant and save the expense of a con-
test; but from an excess of fairness it was returned with Tufts application, and
was an act of which he cannot complain.

The case as stated does not bring it within Rules of Practice No. 66 et seq. f

Acting Secretary Joslyn to Oommissioner McFarland, June 27, 1883.

SiR: I have examined the case of Frank E. Whitmore v. Eben T.
Tufts, involving timber-culture entry No. 2,962, dated December 24,
1879, for the NE 1 of Sec. 4, T. 7, R. 16 V., Bloomington, Nebr., on ap-
peal from your decision of April 22, 1882, dismissing the contest and
allowing John J. Tufts time to complete an entry.

Tufts made the entry and Whitmore contested it for non-compliance
with the statute.

You state that "no evidence was submitted by the defendant," and
that the evidence on the part of contestant showed " beyond question a
total failure to comply with the requirements of the law; " and that after
due notice of the decision of the local office in favor of the contestant
no appeal was taken.

The record fully sustains this statement; but you further say that
"gross irregularity is suggested in this cause, inasmuch as Rules 66 to 69,
inclusive, do not appear to have been complied with."

The facts upon which this conclusion is reached by you are as fol-
lows:

September 24, 1881, John J. Tufts procured from the defendant (his
father) a relinquishment of his said entry, and in October following
went before the county clerk of the county where the land was situ-
ated and there made affidavit and application to enter the land.
This application, with the relinquishment and $14 for fee and com-
missions, were sent hy said clerk to the local office. Upon an ex-
amination there it was found that there was an excess of land be-
yond a quarter-section, and this excess appeared upon the face of
the application; and for this reason the amount of money sent was
not sufficient to pay for the entry. The papers were therefore returned
to the clerk, with a statement that the amount of money remitted was
insufficient. Nothing further was done to complete the application.
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About a month afterwards Whitmore, acting without any knowledge
that such relinquishment had been made or the entry by John J. Tufts at-
tempted, initiated the contest, produced witnesses at the trial, and
obtained the decision of the local officers that the entry of the defendant
should be canceled. The defendant was present at the trial, but, as be-
fore stated, did not appeal. Although the defendant bad held his entry
upon the land for nearly two years, he had done nothing after making
his entry to comply with the law. He fixally relinquished the entry
to enable his son to make another. Whitmore, in good faith and at
considerable expense, had proved the total failure of the defendant to
comply with the law, and obtained the order that his entry should be
canceled.

The gross irregularity for which you decide to dismiss the contest
consisted in the fact that "No notes of any character were made on
Tufts' application showing rejection of same, or cause of rejection, or
advising him of his right of appeal."

It is clear from the facts recited that the local office did not regard
the return of the application to the county clerk, with the statement
that the amount of money was insufficient, as a final rejection of the
application and such a final determination of the claim to enter as be-
came appealable. The evident object of the return was to inform the
party that the amount of money accompanying the application was not
sufficient, and thus enable him to furnish the deficiency and complete
his entry. If the papers had been returned with the necessary amount
of money at any time before Whitmore began his contest or other rights
had intervened, is there any doubt that the local officers would have
received it and completed the entry? If they would have done so, then
it was not such a final rejection of the claim to enter as became appeal-
able. No issue was made upon the question of the sufficiency of the
moley. It was affirmed by the local officer that the amount was
insufficient; but that was not and is not now denied by Tufts. Tufts
only complains that because of his absence he was not informed of the
call made through the county clerk for more money until after the con-
test was begun by Whitmore. He chose, however, to do the business
through the county clerk, who became his agent, and it was not the
fault of the local office or Whitmore that the deficiency was not made
up or Tufts informed that it was required. The local office promptly
informed the county clerk, and after the lapse of a month, nothing being
heard in the mean time from Tufts or the county clerk, Whitmore in-
itiated his contest.

The case, briefly stated, presents this proposition: A party goes to
the local office with an application to enter a piece of land. He hands
to the officer his application, with an amount of motley. The officer ex-
amines the paper and the money, and finding the amount insufficient,
passes the papers and money back to the applicant and informs him
that there is not sufficient money to make the entry and explains why.
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The applicant does not claim that the money is sufficient, makes no
issue, says he supposed it was sufficient when he came with it, retains
the papers an money, and leaves the office. Would that be such a
final determination of the claim to enter as required the register and
receiver to make "notes" upon the application and "promptly advise
the party in interest of their action and of his right of appeal to the
Commissioner," and enter "upon their records a memorandum of the
transaction," and then allow the aggrieved "party thirty days firom the
receipt of notice in which to file his appeal in the local land office"
under Rule 66 et seq. ?

I think not. Tufts does not claim that the local office decided
wrongly in holding that the money was insufficient. e is not an "ag-
grieved party," under Rule 67, in the sense of such a final determina-
tion of his claim to enter as required the register and receiver to make
the record entries and give the notice of the right to appeal and allow
thirty days to file an appeal in the local office. Such practice would
unnecessarily tie. up the land and encumber the business in the local
land offices.

The relinquishment having been ade to the Government, and
having come to the hands of the local officers, it was perhaps their
duty to enter it of record, and thus open the land to entry by the first
legal applicant and save the expense of a contest, but from an excess
of fairness it was returned with Tufts' application, and was an act of
which he cannot complain.

Your decision dismissing the contest and allowing John J. Tufts to
enter is reversed; and Whitmore should be allowed to enter the land
under the act of May 14, 1880.

ACT OF 1878-ACCRUED RIGHTS.

ETTER v. NOBLE.

Acts done or omissions by the timber culture claimant since date of initiating con-
test have no bearing on contestant's rights.

If a contest was not initiated against a timber-culture entry made under the act of
1874 until after the passage of the act of 1878, the claimant's rights under the
latter act accrued and his compliance with law must be judged by the act of 1878.

Acting Secretary Joslyn to Commissioner MJFariand, July 31, 1883.

SIm: I have considered the case of John F. Etter v. James A. Noble,
involving timber-culture entry No. 702, of July 27, 1874, for the SW. 
of Sec. 8, T. 20 S., R. 3 W., Salina, Kans., on appeal by Etter from your
decision of July 13, 1882, dismissing the contest on the ground that
cause of forfeiture had not been shown.

Contest was initiated March 2, 1880, and any rights acquired by the
contestant accrued on that date, if at all; consequently consideration
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of the mass of testimony respecting delinquencies subsequent to that
date is unnecessary for the preservation of contestant's rights.

The evidence shows that some 40 acres were broken by the claimant
in 1874, cultivated in 1875, partially planted and cultivated in 1876,
partially replanted and cultivated in 1877, and cultivated in 1878 and
1879, so that in the spring of 1880 there were some 7,000 trees on about
30 acres of the tract, as admitted by the contestant, and many more
than that number as sworn to by the defendant and his witnesses.
Among them weeds had sprung up abundantly in 1879, but it is in evi-
dence that the season was exceptional in this regard, that there had
been considerable cultivation, though probably inadequate, and that, on
the whole, the trees were thrifty and the tract in as good condition as
any similar claim in the county. The year ending July 27, 1880, had
not yet expired.

I concur in your opinion that Noble's claim was not subject to for-
feiture for violation of any of the provisions of the act of June 14, 1878.

The principal point made by appellant's counsel, however, is that his
failure to comply with the requirements of the act of 1874 was the issue
in the case, and that as such failure, in respect of the number of acres
planted, is shown by the appellee's own admissions, it should work a
forfeiture of his claim. There is no question but that the act of June 14,
1878, was intended to relieve claimants under earlier acts in certain
particulars, and that they became entitled to its benefits from date of
its approval (Gahan v. Garrett, 9 Copp's L. O., 63). Had Etter's eon-
test been initiated prior to said approval his adverse rights would have
at once attached, and there would be force in his plea that, as against
him, Noble could not legally claim said benefits (Lee v. Moran, 8 Copp's
L. O., 181). But the affidavit of contest was not filed until Noble's
rights under the act of 1878 had accrued, and, among others, his right
under section 7 to make final proof, by showing but 10 acres under cul-
tivation after June 14, 1878, and 6,750 living and thrifty trees. It is
clear that on said date he had more than the required number of acres
and trees under cultivation, and hence he was entitled, upon perform-
ance of the condition subsequent, of cultivation and protection, to his
patent. But to declare his entry forfeited for delinquencies that oc-
curred prior to June 14, 1878, is to prevent his making such proof, to
destroy said title, and to nullify the statute. To this result the logic of
counsel's position inevitably leads, and it is therefore untenable.

Your decision is affirmed.



282 DECISIONS RELATING TO THE PUBLIC LANDS.

ILLEGAL CONTEST-SECOND CONTEST-RELINQUISHMENT.

BivrNs v. SHELLY.

Where the first contest against a timber-culture entry is not supported by law, an-
other contest by another party may be initiated against the same entry notwith-
standing the first contest is pending.

A relinquishment after contest has closed can have no effect.

Acting Secretary Joslyn to Commissioner McFarland, August 31, 1883.

SIR: I have considered the case of Burton Bivins v. Terry Shelly,
involving timber-culture entry No. 514, covering the NE. 4 of Sec. 5,
T. 151, R. 44, Crookston district, Minnesota, on appeal by Bivins from
your decision of May 13, 1883, dismissing contest.

It appears that Shelly made timber-culture entry of the tract in
question May 23, 1878, and that one William H. Foote filed an affidavit
of contest July 1, 1880. and was allowed to proceed to contest. On
appeal, this Department dismissed the case July 18, 1883, on the ground
that, as Foote did not file an application to enter the land at the date
of initiation of ontest, he could not dispute the claim of Shelly.
(Bartlett v. Dudley, Copp's L. O., February, 1883.)

Bivins filed application and contest was initiated against Shelly
January 9, 1883, and on the day appointed for the trial he appeared
and gave proof to the effect that Shelly had not complied with the
requirements of the law relating to timber-culture entries, to which
Shelly made no defense. The district officers held the entry forfeited
and he took no appeal. You decided that Bivins should not have been
allowed to make contest, on the ground that Foote had previously con-
tested the entry of Shelly, which contest was still pending.

The right of Bivins to make application to e nter the land is statutory.
Section 3 of the act of June 14, 1878 (20 Stat., 113), provides:

That if at any time after the filing of said affidavit and prior to the
issuing of the patent for said land the claimant shall fail to comply
with any of the requirements of this act, then and in that event such
land shall be subject to entry under the homestead laws or by some
other person nuder the provisions of this act: Provided, That the party
making claim to said land, either as a homestead settler or under this
act, shall give, at the time of filing his application, such notice to the
original claimant as shall be prescribed by the rules established by the
Commissioner of the General Land Office, and the rights of the parties
shall be determined as in other contested cases.

Any regulation in contravention of such right must be held inop-
erative. (Original Company, &., v. Winthrop Mining Company, 60
Caifornia, 631.)

The contest of Foote, not being supported by the law, was without
jurisdiction, and cannot defeat the legal application of Bivins.

The fact that Shelly filed a relinquishment of his entry August 9,
1883, does not affect the status of this case, for the reason that such act
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-was performed subsequently to the closing of the case before the local
officers. (John Powers, Copp's L. O., February, 1882.)

The entry of Shelly will be canceled, and Bivins will be permitted
to in ake entry of the tract in question.

BULES OF PRACTICE-STATUTORY RIGhT-BELINQUISHMENT.

HOYT . SULLIVAN.

No rule formulated for the administration of the law will be permitted in its opera-
tion to defeat a statutory Tight.

At the moment the originaltimber-culture claimant fails to complywith the law, the
right of another legal applicant to enter the land under the homestead or timber-
culture law is complete.

While upon relinquishment of a timber-culture entry the land is subject to entry by
a qualified party, such right may be subject to the right of another party who
has iuly contested and procured the cancellation of entry. A relinquishinent
may be shown to be an independent transaction, and not evidence in the contest-
ant's favor, in which case the land will be open to the first legal applicant.

Secretary Teller to Commissioner McParland, October 25, 1883.

SiR: I have considered the case of Melvin A. Hoyt v. B. H. Sullivan,
involving timber-culture entry for the SE. I of See. 3, T. 103 N., R. 64
W. Mitchell, Dak., on Hoyt's appeal from your decision of June 13,
1883, canceling his entry for said land.

It appears that Luther B. Sanborn entered the above described tract
under the timber-culture laws October 28, 1880, and that October 2S,
1881, Sullivan initiated a contest against said entry on the ground of
abandonment.

December 9, 1881, a hearing was had, and Sullivan introduced evi-
dence showing that Sanborn up to the date of the bearing had in no
manner cultivated, broken, or improved said tract. Sanborn did not
appear at the hearing. The finding of the local office is apparently in-
dorsed on the back of the contest affidavit in the following terms: "De-
clared forfeited and an appeal notice issuedll; but the indorsement bears
no date or signature.

March 10,1882, the local office, on motion of one C. S. Rowe, claiming
to be Sanborn's attorney, dismissed Sullivan's contest without notice to
the said Sullivan, and allowed the said Rowe to initiate a contest against
Sanborn's entry in his own name. The only record that appears of the
action of the district officer dismissing Sullivan's contest is found in-
dorsed on his contest affidavit as follows: "On re-examination of the
evidence this case is dismissed, March 10, 1882. Wm. Letcher, Rg.

April 26, 1882, Sullivan filed in the local office a notice of appeal
from the decision of March 10, 1882, alleging it to have been made with-
out notice to him or his attorney.

March 16, 1882, Sullivan began a second contest against Sanborn's
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entry, but this contest was dismissed on the completion of Rowe's con-
test before the local office.

Pending Sullivan's appeal from the decision of the local office dis-
missing his first contest, November 17, 1882, Sanborn filed a relinquish-
ment of his timber-culture entry, Rowe withdrew his contest, and Mel-
vin A. Hoyt made timber-culture entry for the same land.

November 22, 1882, Sullivan applied to enter the land, but the appli-
cation was rejected on the ground that the land was embraced within
Hoyt's entry, and from this decision Sullivan appealed.

January 25, 1883, your office took action on Sullivan's first appeal,
and dismissed his contest on the ground that it was prematurely initi-
ated.

April 21, 1883, you decided that as neither Sullivan nor Rowe ap-
peared to have filed application to enter the land at the time of initiat-
ing their contests, neither of them gained anything thereby; and you
allowed Hoyt's entry to stand subject to Sullivan's right to show that
he did apply to enter the land at the initation of his contest.

June 13, 1883, on review, you modified your decision of April 21, 1883,
and canceled Hoyt's entry "because erroneously allowed, in conflict
with Rule 53," and held the land open to the first legal applicant.
From this decision Hoyt appeals.

Rule 53 of the Rules of Practice prescribed by your office and this
Department provides, that after the papers in an appeal have been sent
up by the local office, such office will thereafter take no further action
affecting the disposal of the land in contest until instructed bythe
Commtissioner. The reason for the adoption of this rule is obvious. In
the absence of such a provision, a multiplicity of suits would frequently
arise involving practically the same question, and thuslncumber and
obscure the record to no good purpose.

ut no rule formulated for the administration of the law will be per-
t | mitted in its operation to defeat a statutory right. Section 3 of the act

of June 14, 1878 (20 Stat., 113), provides-
That if at any time after the filing of said affidavit, and prior to the

issuing of the patent for said land, the claimant shall fail to comply
with any of the requirements of this act, then and in that event such
land shall be subject to entry under the homestead laws, or by some
other person under the provisions of this act: Provided, that the party
making claim to said land, either as a homestead settler or under this
act, shall give, at the time of filing his application, such notice to the
original claimant as shall be prescribed by the rules established by the
Commissioner of the General Land Office; and the rights of the parties
shall be determined as in other contested cases.

From the foregoing it will be seen that the right to enter the land un-
der the homestead or timber-culture laws is complete by express provis-
ion of the statute, in any legal applicant, at the moment when the orig-
inal claimant shall fail to comply with any of the requirements of the
act. It will also be observed that the right to contest a timber-culture
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claim is limited to an appplicant for the land; hence any attempt to
initiate a contest, without having made application to enter, confers no
legal standing upon the contestant, under section 3 of the act referred
to above (Bundy v. Livingston, 9 Copp's L. 0., 173), norjnrisdiction upon
the local office to entertain such contest.

The act of May 14,1880 (21 Stat., 140), provides-
That when apre-emption, homestead, or timber-culture claimant shall

file a written relinquishment of his claim in the local land office the
land covered by such claim shall be held as open to settlement and
entry without further action on the part of the Commissioner of the
General Land Office.

Section 2. In all cases where any person has contested, paid the land
office fees, and procured the cancellation of any pre-emption, homestead,
or timber-culture entry, he shall be notified by the register of the land
office of the district in which the land is situated of such cancellation,
and shall be allowed thirty days from date of such notice to enter said
lands.

Now, under the first of these provisions, the land is, upon relinquish-
ment, open to the entry of the first legal applicant as a statutory right.
But, under the second, that right may be subject to that of another
who has contested, paid the office fees, and procured the cancellation.
This, however, in case of relinquishment, can only be so where the
relinquishment is actually or constructively the result of the contest,
and so made to inure to the benefit of the contestant after cancellation.
And, generally, where the contest has been properly brought, a relin-
quishnent has been construed as evidence in aid of he suit and not
allowed to bar the preference right. But this is presumptive merely,
and if it be conclusively shown that it was an entirely independent
transaction, and not evidence of prior abandonment, it will not so inure
to aid the original contestant. And if the contest is not properly
brought, and is for that reason dismissed, no cancellation can result
from it and no preference right attaches to it. Upon relinquishment
after such contest, and in no wise connected with it, the land is open to
entry as in other cases, under section 1 of the act.

At the time that Hoyt applied to enter the land it was open to such
entry. The original claimant, Sanborn, having forfeited his rights and
relinquished his entry, the local office properly allowed Hoyt's applica-
tion, subject to outstanding rights of other parties. The illegal contest
of Sullivan, then pending, could not deprive Hoyt of his statutory right X

to enter the land nor operate to remove the land from a proper disposi-
tion by the district officers. (Bivins v. Shelley, 10 Copp's L. 0., 212.)
The allowance of Hoyt's entry was not in contravention of any right
acquired by Sullivan, but subject to the same, if any existed, and you
subsequently properly decided that Sullivan's contest was without
foundation.

Your decision canceling Hoyt's entry is therefore reversed, and said
entry, as allowed by the local land office, held intact.
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PROCEEDINYGS-IRREG ULARI TY-PJOCED UR E.

O'DEA v. O'DEA.

The defect of notice by publication, before affidavit is made that personal service
cannot be had, is not necessarily fatal to the contest itself. The proceedings so
far as irregular may be set aside and resumed in a proper manner from the point
of departure from the requirements of practice.

Commissioner McFarland to register and receiver, Mitchell, Dak., November
3, 1883.

GENTLE:MEN: I am in receipt of a letter from Messrs. Brtterficld-&
Phelps, of Montrose, Dak., attorneys for contestant in the case of O'Dea
v. O'Dea, involving timber-culture entry No. 1,314, of the E. of the
NW. and the W. 4 of the NE. of Sec. 12, T. 102, R. 53, in which case
contest was dismissed by my letter, C, of the 8th ultimo, for the reason
that Rule 12 of Practice had not been complied with. Messrs. Butter-
field & Phelps state that the affidavit required by said rule was filed
with the evidence in the case, and they ask a re-examination of the
papers with a view to the ascertainment of that fact.

It is true that the required affidavit was made, and that the same was
sufficient in form, but it was not wade and filed before publication of
notice, as reqaired by the rules. Such affidavit is the basis for publi-
cation, and it was so held in ilewlet v. Darby (9 Copp's Land Owner,
p. 230).

The defect of notice by publication, before affidavit is made that
personal service cannot be had, is not, however, necessarily fatal to the
contest itself. The proceedings so far as irregular may be set aside
and be resumed in a proper manner from the point of departure from
the requirements of practice.

My action dismissing O'Dea's contest is accordingly reversed, the
contest reinstated, and the case remanded to you for rehearing after due
notice.

Advise Messrs. Butterfield & Phelps of this action.

ILLEGAL CONTEST-LEGAL CONTEST.

WILSON v. FRENCH.

It should be observed that a contest having been declared to be invalid, it would
neither be competent nor consistent to take cognizance of a record in a case that
constructively never existed.

Secretary Teller to Commissioner McFarland, November 3, 1883.

SIR: I have considered the case of John W. Wilson v. Aaron J.
French, involving the SE. 1 of Sec. 26, T. 111, R. 62, Huron (formerly
Springfield) district, Dakota, on appeal by Wilson from your decision
of April 5, 1883.
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It appears that French made timber-culture entry No. 2,245 (Spring-
field series) of the tract March 12, 1880. April 19, 1881, one William
T. Love initiated contest against the entry, but failed to file an appli-
cation to enter the land. Citation, however, duly issued and service
was had by publication; whereupon the register and receiver decided
in favor of contestant, and no appeal having been taken from such
decision they certified the ntry for cancellation to your office. Pend-
ing consideration of the same, Wilson applied at the local office to
contest said entry and to enter the land;, but the register and re-
ceiver rejected such application upon the ground that the case of Love
v.-French was pendente lite. Wilson having a)pealed from such action,
your office rendered the decision in question sustaining the local officers
and- dismissing Love's contest. Pending such procedure, however
(Wilson having appealed from your decision April 9,1883), the register
allowed one Henry M. Jenett to contest the entry May 1, 1883.

Under date of July 27th ensuing, you advised the register and re-
ceiver that such allowance was erroneous, from which action Jenett
appealed.

It should be observed, however, that Love having failed to file an
application to enter the land with his affidavit of contest, such contest
was initiated without legal authority, and must be regarded as though
it had never been initiated. Hence it was competent for Wilson to
initiate contest as he did, and he must be regarded as the first legal
contestant. Your action, therefore, dismissing Love's contest was cor-
rect, but so much thereof as sustained the register and receiver's action in
rejecting Wilson's application to contest French's entry was erroneous.
(See Bivins v. Shelly, 10 Copp, 212.)

But Wilson having complied literally with the prerequisite statutory
requirement in filing his application to enter with his affidavit of con-
test, it was not competent therefore for Jenett nor anyone else to con-
test said entry pending Wilson's contest. I accordingly approve your
action of July 27, 1883, advising the register and receiver that the allow-
ance of Jenett's contest was erroneous, and his appeal is therefore dis-
missed.

It is urged by Wilson's attorney that French's dereliction in the pre-
mises having been evidenced by the record in the contest of Love v.
French, it would be a supererogation "to require a new advertisement
and trial." But it should be observed that Love's contest having been
declared to be nil, it would neither be competent nor consistent to take
cognizance of a record in a ca-se that constructively never existed. The
proper procedure therefore is by a remittitur, whereby the ease should
be tried de novo.
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INSUFFICIENT NOTICE-REQ IJREMENT.

VAUGHN V. KNUDSON.

Owing to insufficient notice and absence of application to enter by contestant, the
contest in this case is dismissed.

Secretary Teller to Commissioner McFarland, November 8, 1883.

SIR: I have considered the case of William Vaughn v. Knud Knud-
son, involving the latter's timber-culture entry of July 31, 1880, upon
the SW. i of Sec. 19, T. 154, B. 48, Crookston, Minn., on appeal by
Knudson from your decision of November 28, 1882, holding his entry
for cancellation.

This contest was initiated March 17,1882, Vaughu alleging that Knud-
son " has not broken five acres of said land, and further that he does
not know where said Knudson is, or may be, found." Notice by publi-
cation was commenced March 23, assigning April 27 as the day for
hearing. Personal service was also made upon Knudson April 4; but
as thirty days did not intervene between this date and the date of hear-
ing as required by the rules, it was not a legal notice, and Knudson
was not bound thereby.

The notice of publication was also insufficient. This notice cannot be
given except upon affidavit of the contestant that personal service can-
not be made upon the contestee. Vaughn's affidavit that "he does not
know where said Knudson is, or may be found" may be true, and yet,
by reasonable diligence and inquiry, he might have known. In fact, he
did know April 4, and he also testified to Knudson's place of residence
at the hearing. It does not appear why he might not have known such
residence at the date of his affidavit as well as at the other dates had he
made proper inquiry. An affidavit stating want of knowledge in this
respect is insufficient unless it also states the reason for such ignorance,
in order that the local officers may judge whether it is a suitable case
for notice by publication. Any other rle opens the door for fraudu-
lent practices, and for hearings without due notice to the party whose
rights are involved.

Knudson did not appear at the hearing. The notices by publication
and by personal service were both insufficient, and his rights cannot be
impaired by a defective notice which he has not waived.

Besides, when initiating the contest Vaughn did not apply to enter
the tract, as required under the ruling in Bundy v. Livingston (Copp,
December, 1882), for which reason his contest was unauthorized.

Your decision is modified, and the contest dsimissed.
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APPLICATION OF CONTESTANT-WEE THEE BESTRICTED TO LAND IX

CONTBO VERSY.

Discussion of the question how far entry by a contestant is to be restricted to the land
in contest.

Commissioner McFarland to register ad receiver, Grand Island, Nebr.,
November 30, 1883.

GENTLEMEN: I am in receipt of the register's letter of the 30th ultimo,
making inquiry whether or not a successful timber-culture or homestead
contestant is restricted in making his entry to the tract described in
the entry contested. In reply I have to state that the rule in regard to.
timber-culture contestants being required, as an act precedent or sim-
ultaneous to instituting contest, to file an application to enter the tract
to be contested, as announced by the honorable Acting Secretary of the,
Interior, in the case of Bundy v. Livingston, reported in Copp's L. 0., vol.
9, p. 173, it would appear, from a fair interpretation of the language
employed in said case, that a contestant of a prior timber-culture entry
is restricted in making or perfecting his entry to the tract described in
the entry contested, unless it embraces a less area than the maximum of
a timber-culture entry, when it does not appear that he would be barred
from applying to enter, and entering land not previously legally taken,
and contiguous to the entry contested, enough to complete the maxi-
mum of 160 acres in a compact body; in the case cited it was held
" this statute" (act June 14, 1878, section 3) " restricts a contest against
a prior timber-culture entry to one woo seeks to enter it under the home-
stead or timber-culture laws." Under a recent decision of the honor-
able Secretary of the Interior, in the case of Bailey v. Olson, not yet
reported, it is held tat in instituting a contest against a prior home-
stead entry no obligation is imposed upon the contestant at the incep-
tion of contest analogous to that in timber-culture contest for the reason
that "the preference right allowed is to be exercised by making entry
within thirty days from notice of cancellation, and not by a preliminary
application;" hence it would appear that in such contests the contest-
ant is not restricted to the tract described in the prior homestead entry
contested, but may elect to take so much of it as he wishes, and of other
contiguous land, not legally taken, to complete 160 acres in a compact
body. It is held in the case last cited that a successful contestant of a
homestead entry "may take or refuse to take the land at his pleasure,"
as under section 2297, Rev. Stat., the land reverts to the Government,
and his preference right is a privilege which he may avail himself of or
not, as he wishes; but to discourage so far as can be done what might
result in vexatious and oppressive contests for speculation and gain,
vigilance should be exercised for the protection of bona fide settlers. I
prefer not to give opinions in general, but this may indicate my views
at present.

4531 L 0-19



290 DECISIONS RELATING TO -THE PUBLIC LANDS.

ISTsUPFICIfE NTEXCuESE OF CONTESTANT FOR NOT FILING APPLICATIOINT
FOR ENTRY.

FLEENER v. FREELAND.

Where a timber-culture contestant merely informs the local officers of his willingness
to file an application to enter with his application to contest, but does not offer
the application for filing, their erroneous advice that it is unnecessary does not
excuse his failure to file it.

Secretary Teller to Commissioner McFarland, December 7, 1883.

SIR: I have considered the case of John W. Fleener v. Freeman Free-
land, involving timber-culture entry No. 1,385, made by Freeland, Au-
gust 6, 1877, covering the NW. 4 of See. 13, T. 21, R. 16, Grand Island,
Nebr., on appeal by Freeland from your decision of October 19, 1882,
in which you hold his entry for cancellation.

Fleener failed to file an application to enter the land at the date of
initiation of contest, therefore he could not dispute the claim of Freeland
(Bartlett v. Dudley, 9 Copp's L. O., 215). Fleener is not debarred, how-
ever, from initiating a new contest, after making application to enter
the land, subject to any intervening right.

On February 10, 1883, Freeland filed a motion, in which he asked that
the contest be dismissed, on the ground that Fleener had failed to file
the required application.

In answer to which, Fleener filed an affidavit, stating therein that
at the time of initiating contest he informed the register of the land
office that he had come prepared an(t desired to file an application to
enter the land, but that such officer informed him that there was no
need for it, as he would be entitled to a period of thirty days in which
to -file such document after the contest was decided.

The allegation of Fleene. that he followed the advice of the register
cannot be accepted as an excuse for his on-compliance with the law.
If the officer refused to accept the application which he says he desired
to file, he should have availed himself of his right to appeal.

Your decision is modified.

ENTRY ON LAND NOT DEFOID OF TIMBER-PREFERENXCE RIGHT.

BusE v. ROBERT.

There is no anthority of law for contests against timber culture entries that have been
made on land not devoid of timber. But if the Land Department has accepted
such contest for its own benefit. and if upon the proofs furnished at the expense
of the contestant the entry is canceled, the contestant is entitled to a preference
right of entry.

Secretary Teller to Commissioner McIFarland, Decemer 14, 1883.

SIR: I have considered the case of Martin Buse v. Joseph Robert,
involving the SE. 4 of Sec. , T. 151, R. 44, Crookston district, Minne-
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sota, on appeal by Buse from your decision of January 9,1883, in which
you held that Robert is entitled to the preference right of entry under
section 2 of the act of May 14, 1880.

John Sutter made timber-culture entry No. 1,907 for the tract March
28, 1881.

Robert made affidavit of contest November 10, 1882, alleging that at
the date of Sutter's entry the land contained large quantities of growing
timber.

On the transmission of the affidavit by the district officers, you de-
cided. November 24, 1882, that, as Robert had hailed to file with his con-
test affidavit an application to enter the land, he could not be granted
a contest.

You revoke this decision by letter of December 6, 1882, and instructed
the district officers to retransmit the papers i the case for further ac-
tion. This letter reached the local officers December 12, 18S2. On the
previous day, Sutter relinquished his entry, when Buse immediately
filed declaratory statement No. 7,454, for the land, alleging settlement
December 11, 1882.

There appears to be no provision in the timber-culture act which in
terms warrants the permission of a contest where the character of the
land in question is involved.

Section of the act provides that the Commissioner of the General
Land Office is required to issue such rules and regulations as will best
carry its provisions into effect.

The intent of the act is to encourage the growth of timber, and the
efforts of those intrusted with the execution of its provisions must be
so directed as to secure the most beneficial results.

The form of affidavit set forth in section 2 of the act requires the party
applying to enter the laud to state whether the land is devoid of timber.

If the land is not devoid of timber within the meaning of the act, at
the date of the application to enter, the entry must be disallowed, and
if it has been mistakenly admitted it must be canceled.

No one can claim the right to contest except whet e that right is given
by statute. The Land Department is not bound to entertain a contest
except in cases where it is so given, but if it has accepted such contest
for its own benefit (as in this case, for the purpose of ascertaining the
true character of the land), and if upon the proofs furnished at the ex-
pense of the contestant the entry has been declared invalid and can-
celed, then the contestant is entitled to a preference ight under the
act of May 14, 1880.

It appears that Robert furnished the requisite, information and paid
the fees, but before the time when proof was required Sutter relin-
quished his entry. As in the case of Johnson v. Halvorson (8 Copp's
L. O., 50), this relinquishment is held as an admission of the charges
made by Robert.

Your decision is affirmed. The declaratory statement of Buse will be
allowed to stand, subject to the right of entry in Robert.
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APPLlCATION-QUALIFICA TIO-X-AFFIDA VIT.

SCOTT v. LIEDHE.

The application of contestant, unaccompanied by affidavit showing his qualifications
for entry, is insufficient to render contest legal.

Secretary Teller to Commissioner AlfeFrland, December 31, 1883.

Sip: I have considered the case of W. T. Scott v. Fred. W. Liedke,
involviiig the latter's timber-culture entry of March 16, 1874, upon the
NE. J of Sec. 2, T. 12, R. 2, Lincoln, Nebr., on appeal by Scott from your
decision of February 20, 1883, dismissing the contest.

This contest was initiated June 8, 1882, upon allegations that Liedke
had abandoned the tract, and had also failed to comply with the law in
respect to the planting and cultivation of trees.

It appears that Liedke abandoned his family in October, 1880; that
in November, 1881, his ife was divorced from him for 'extreme
cruelty, violent emper, vicious habits, and of threatening to kill;" that
the "custody, care, education, and control" of her children were con-
fided to her exclusively, and that in August, 1882, she was appointed
their guardian. She defends the present proceeding in that capacity
and as the head of a family.

Your elaborate review of the testimony shows that there are over 100
acres of the tract under proper cultivation, 35 of which have been
planted to trees, the injuries to which, if not now in a healthy condition,
are the result of drought, hail-storms, and fire; that there is a good
frame house on the tract, with other valuable improvements, and that
there has been no want of good faith in respect to compliance with the
law.

There are other reasons why your decision must be sustained. The
third section of the act of June 14, 1878, restricts a contest against a
timber-culture entry to one who applies to enter the tract at the date of
initiating it. (Bundy v. Livingston, Oopp, December, 1882.) The second
section, prescribing who may make an entry, and how it may be made,
provides that a person applying for its benefits must file an affidavit
that he is the head of a family, or twenty-one years of age, and is a cit-
izen of the United States or has declared his intention to become one;
that his filing and entry are made for the cultivation of timber, and for
his own exclusive benefit; that it is made in good faith, and not for the
purpose of speculation, or directly or indirectly for the use and bene-
fit of any other person or persons; that he intends to hold and cultivate
the land, and to fully comply with the provisions of the act, and that
he has not heretofore made an entry under the act or the acts of which
it is amendatory.

Scott has filed an application to enter the land under the provisions
of this act, but no affidavit. It does not, therefore, appear that he is
qualified to make the entry, or that he intends to comply with the re-
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quirements of the law, or that his rights are not already exhausted.
His application is wholly incomplete and of no more legal significance
than if he had made none, and is consequently ineffectual for the pur-
pose of an entry. Having, therefore, failed to make a legal application
to enter the tract at the date of initiating his contest, it must be dis-
missed under the ruling cited.

Your decision is affirmed.

PBE-EMPTOR-ATTEMPTED COXTEST-PREFERENCE RIGHT.

BUTTERY V. SPROUT.

Where a pre-emptor seeks to contest a timber-culture entry, such attempted contest
confers no preference right, and is no bar toa subsequent contest properly initiated
by a homestead or tiinber-culture applicant.

Secretary Teller to Comm issioner 111cFarland, January 4, 1884.

SIR: I have considered the appeal of George Buttery from your de-
cision of February 15, 1883, dismissing his contest against Charles H.
Sprout's timber-culture entry No. 3,342 (Fargo series) of the NW. I of
Sec. 26, T. 151, R. 53, Grand Forks, Dak.

It appears that Sprout made said entry September 29, 1879; that
Buttery initiated contest against the same December 13, 1882, filing an
affidavit alleging Sprout's failure to comply with legal requirements,
and an application to pre-empt the land, alleging as a reason for making
such application that he had exhausted his homestead and timber-cult-
ure rights.

January 18, 1883, John Jeorgus presented an affidavit of contest
against said entry, but the register and receiver rejected the same be-
cause Buttery's contest was pending. Jeorgus thereupon appealed, and
your office sustained his appeal, holding that-

The third section of the act of June 14, 1878, clearly restricts contests
brought thereunder to parties claiming and qualified to enterland under
the homestead law or said act, and Mr. Buttery, not being so qualified,
was not a legal contestant, and his case should not bar that of Georgus
(Jeorgus), who appeals to possess all the necessary qualifications of a
contestant.

Section 3 in question provides-
That if at any time after the filing of said affidavit the claimant shall

fail to comply with any of the requirements of this act, then and in that
event such land shall be subject to entry under the homestead laws, or
by some other person under the provisions of this act. (20 Stat., 113.)

It is true that the identical question presented by this appeal was con-
sidered by my predecessor, Mr. Secretary Schurz, in the case of Tewks-
bury et al. v. MePeck (4 Copp, 54), wherein he said, touching the third
section of the act of March 13, 1874 (18 Stat., 21), which contains sub-
stantially the same provisions as the act of 1878:
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The obvious purpose of this section is to provide for the cancella, ion
of all entries where the claimant fails to omply with the law, and to
give the person who successfully contests an entry a preference right to
enter the land under the timber-culture or homestead laws. There is
nothing in the act above cited which in express terms prohibits pe-
emption filings on this class of lands, and the question is, has Con gress,
by granting a preference right of entry to those who expose an abuse
of law, tereby, by implication, repealed the pre-emption laws and ex-
cluded these lands from pre-eml)tion entry * * *. There are no ex-
press words of repeal in the act under consideration, and the two laws
are not antagonistic, iconsistent, or rep)ugnant to one another. I amn,
therefore, of opinion that this lass of lands may be entered under the
pre-emption laws, although the preference right is always with the howe-
stead or timber-culture clainiant who successfully contests the formereentry.

It should be observed that while it was unquestionably competent for
Congress to repeal the pre-emption laws, pro tanto or otherwise, I concur
with my predecessor in the opinion that no such repeal was either ex-
pressed or implied. But the question of repeal is impertinent to the
issue in this case. It is simply a question involving the construction of
the express language of a special statute, the manifest intendment
whereof is to subject certain entries thereunder to contest by a certain
class of contestants, upon whom the preference right of entry is con-
ferred. 'Such view is sustained by the doctrine of the well-known maxim,
"e xpressio unius est exclusio alterius," which is especially applicable to
the interpretation of a statute.

Where, for example, certain spr -dc things are taxed, or subjected to
any charge, it seems probable than it was intended to exclude everything
else, even of a similar nature-X f ortiori, all things different in genus
and description from those wh. .hare enumerated. So it is agreed that
nines in general are not ratable to the poor within the stat. 43 Eliz., c.
2, and that the mention in that statute of coal mines is not by way of
example, but in exclusion of all other mines. (Broom's Legal Maxims,
7th edition, 1). 665.)

I doubt not, therefore, that Congress intended the third section of the
act of 1878 to restrict the right of contest thereunder to certain pecies
of claimants expressly named, to wit, homestead and timber culture
claimants, and to them only upon the condition precedent that they file
an application to enter the land themselves.

The contrary view could only be sustained upon the assumption that
said act conferred, by implication, other rights and privileges than
those conferred by the pe-emption law itself, which prescribes a pre-
vious settlement upon the tract as a condition precedent to the right
to file a declaratory statement therefor. Compliance with such pre-
requisite requirement would be manifestly impracticable in te light of
the well-known doctrine that a valid entry of land segregates the same
from the public domain, so that such land is no again subject to any
other claim under the same or any other law until such entry be can-
celed in the manner prescribed by law. (Wilcox v. Jackson, 13 Peters,
516; and Witlierspoon v. Duncan, 4 Wallace, 218.)
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This doctrine was recog'nised by the Department in the aforesaid case
of Tewksbury et al. v. MePeck; for iL should be observed that there the
timber-culture entry of Omer Morehouse had been canceled for abau-
donment April 28, 1876, at Tewksbury's instance; and McPeck (lid not'
file his declaratory statement (for the lan(i which had been thus zlbmu-

donedl until May 15 ensuing, nor did he allege settlement until 1"Y' 1_.
And as no adverse right had intervened meantime, my predecessor held
aright that said land was subject to his filing. But in the case at bar
it should be observed that Sprout's entry had not been canceled when
Buttery initiated contest and applied to file for the premises. It was
not competent, therefore, for him to initiate contest as he did. Such
contest was initiated without authority of law, and must be regarded as
nil. Hence it was competent for Jeorgus to initiate contest as he did,
and he must be regarded as the first legal contestant. (See my decision
rendered November 3 last in the case of Wilson v. French.)

I accordingly affirm your decision for the reasons herein stated.

APPLICATIYON TO CONTEST-FRA UD-PREFERENCE RIGHT.

WHEELAN . TAYLOR.

A contest on other grounds or by a different party should not be allowed while an ap-
plication to contest is pending.

Secretary Teller to Commissioner McFarland, January 10, 1884.

SIR: I have considered the appeal of James N. Wheelan from your
decision of May 12, 1883, rejecting his application to contest the timber-
culture entry of Henry M. Taylor, upon the SW. 1 of Sec. 4, T. 1, R.
26 E., Bozeman, Mont. You also transmit, for onsideration with the
application by Wheelan, the respective applications of John R. King,
Harry H. Hollidge, and Henry W. Foster to contest the same entry of
Taylor, each of which was rejected by the local officers.

Itappears that Taylormade his entry April 28,1882, and that Wheelan.
alleging Taylor's non-compliance with the law in respect to the first year's
work, applied, April 28,1883, to contest the entry. The local officers re-
jected the application for the reason that, at the date thereof, the first
year following Taylor's entry had not expired. On appeal you affirmed
the same, and he further appeals to this Department. I think your tle-
cision was correct. In computation of the first year following an entry,
the day of entry should be excluded. Taylor had therefore the whole
day of April 28, 1883, within which to perform that year's work, and a
contest could not be initiated against him prior to the 29th. This con-
test was, therefore, prematurely brought, and I affirm your decision in
that respect.

It also appears that on rejection of tis application by the local offi-
cers, Wheelan forthwith appealed therefrom, pending which, and on
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the ame day, he filed another application to contest Taylor's entry,
alleging that it was made in behalf of other persons, and therefore sub-
ject to forfeiture as fraudulent under the law. A hearing was ordered
on this complaint, which, after due publication of notice, was held Jne
16 following. There was no appearance in behalf of Taylor. The tes-
ti-mony howed that he died in January, 1883, without having in any
respect complied with the law, and that no one in his behalf had there-
after complied with it. Theallegations of fraud were also satisfactorily
sustained.

It is vell settled that a contest against a timber-culture entry cannot
be initiated pending a prior contest. The first must be a(ljudicated to
final decision before a second is allowable; and in this respect it is
immaterial whether the second is commenced by the same party upon
different allegations from those alleged in his first, or whether it is com-
menced by another person. One is equally a new contest with the
other. It follows that Wheelan's second contest, pendingD his first (or
which is to the same effect, his application to contest), was erroneously
allowed and must be dismissed, as also for the same reason the appli-
cations of King, -lollidge, and Foster, made respectively April 30, 18S3,
pending the first application of Wheelan; and you are directed accord-
ingly.

Although the testimony in the case was submitted on Wheelan's
second contest, which was invalid for the reason stated, and terefore
strictly of no legal effect, yet, in view 4 Taylor's death and his non-
coml)!iance with the law to the date thereof; and of the on-appearance
of any one at the hearing on his behalf after due notice, and of the fraud
in his entry, which satisfactorily appears, I direct that his entry be
canceled, and that thereafter the tract in question be subject to the first
legal applicant.

FAILURE TO FILE-NEW CONTEST-DATE OF RIGHT.

FERGUS V. GRAY.

Notwithstanding contestant did not file his application to enter the land until after
the hearing, he is allowed to proceed with a new contest, dating his right from
the time he filed his application to enter, subject to any intervening adverse
rights.

Secretary Teller to Commissioner-McFarland, February 5, 1884.

SIR: I have examined the case of James Fergus v. Rist A. Gray, as
presented by the appeal of Fergus from your decision of May 17, 188D,
dismissing the contest in stituted by him against the timber- culture entry
of Gray for the SW. 4 of See. 26, T. 141, R. 62, Fargo, Dak.

It appears that the record does not show that Fergus made applica-
tion to enter the land under the homestead or timber-culture law at the
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time he initiated the contest, and that you therefore dismissed the con-
test, following the rule in Bundy's case ( Copp's L. 0., 17.).

You state that after the earing, before the local office had been
closed, and the papers forwarded to you, the contestant transmitted his
application to enter said land, with a view to curing te defect in his
contest.

The right to contest a timber-culture entry is confined to an applicant
for the land, and in the absence of such application there is nojuris-
diction in the local office to entertain such contest, hence your action
dismissing the contest was proper. Hoyt v. Sullivan (10 Copp's L. O.,
258).

But as it has been held that a statutory right exists in the first legal
applicant to enter land embraced within a timber-culture entry the
moment that the claimant fails to coml)ly with the law (Hoyt v. Sul-
livan), also that a pending illegal contest is no bar to the initiation of
a second (Bivins v. Shelley, 10 Copp's L. O., 212), and that where con-
tests are dismissed under the rule in the Bundy case the contestant
may begin a new contest, filing therewith his application to enter the
land (Bartlett v. Dudley, 9 Copp's L. 0., 215), I see o reason why
Fergus should not now proceed with such new contest, dating his right
to initiate the same from the time when he filed application to enter the
land, subject to any rights that may have intervened prior thereto.
Your decision is therefore modified. The privilege of proceeding with
the contest against Gray's entry is accorded to Fergus, as above indi-
cated.

ILLEGAL CONTEST-STATUTORY RIGHT OF THIRD PEISON.

HERRIMAN v. HEr1ziIMAN.

The pendency of an illegal contest is no bar to the statutory right of a third person
to make entry and institute a. proper contest on the failure of the former entry-
man to comply with the law, especially in this case, where the dismissal of the
illegal contest was requested by the contestant himself.

Secretary Teller to Comnmissioner Mllc~arland, Febrvary 7, 1884.

SIR: I have examined the case presented by the appeal of Albert
Herriman from your decision of March 24, 1883, rejecting his applica-
tion to contest timber-culture entrv No. 3,450, Fargo series, of Elbridge
Herriman for the SE. I- of See. 24, T. 152, R. 54, Grand Forks, Dak.

It appears that William D. Reily initiated a contest against the
above-described entry January 5, 1S82, alleging failure to comply with
the law, but that Reily did not make application to enter the land em-
braced within said entry, under the homestead or timber-culture law,
at the time of beginning his contest.

March 21, 1882, was the day fixed for the hearing before the local
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office, at which time Reily appeared with his witnesses, and made proof
under his allegation of Herriman's non-compliance with the law.

April 12, 1882, the local office found that the proof warranted the
cancellation of the said entry, and so recommended. Herriman ap-
pealed.

July 18, 1882, the local office transmitted the papers in said contest
to your office.

January 3, 1883, Reily's attorney appeared at the local office and
authorized the dismissal of the pending contest, and at the same time
filed an affidavit of contest against the aforesaid entry on behalf of Al
bert Herriman, together with an application of said Albert Herritnan to
enter the land under the timber-culture law.

March 7, 1883, you instructed the district officers that where contest-
ants had failed to apply to enter the land at the time of initiating con-
test, sueh contests were illegal, and no bar to the initiation of subse-
quent legal contests; but that the right of the local office to allow
such second contests did not apply, except in cases where the illegal
contest was still pending before said local office.

March 9, 1883, you dismissed Reily's contest on account of his not hav-
ing filed an application to enter the land at the time he began his contest.

March 24, 1883, you held that the action of the local office in permit-
ting Albert ilerriman to initiate proceedings while Reily's contest was
pending in your office was erroneous, and dismissed Albert Herriman's
contest for that reason.

The pendency of Reily's illegal contest in your office, at the time
Albert Herriman filed his application to enter the land and contest El-
bridge Herriman's entry, was no bar to the statutory right existing in
said Albert Herriman to make such entry and institute such proceed-
ings, or the failure of the former entryman to comply with the law.
(Bivins v. Shelly, 10 Copp's L. O., 212; Hoyt v. Sullivan, 10 Copp's L.
O., 259.)

Apart from the right Herriman possessed in himself to enter the land
and begin a contest, independent of any action on the part of Beily, it
is to be observed that the formal authorization of the dismissal of the
contest by Reily was a complete disposition of the pending contest, and
left the field open for the institution of proceedings by the first legal
applicant for the land.

Your decision is therefore reversed, and Albert Herriman will be per-
mitted to proceed with the contest initiated by him.
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LOST PAPERS-LA CHES EX CUSED-IMPRO VEEATTS.

ANDERSON V. SLATER, AND AASLAND V. SLATEDi.

Aasiimd's contest papers were lost in the local land office. Notwithstanding the lapse
of five years, he is allowed to enter the laud in view of his iT)proveents and

of the evidence of Slater's abandonment. Te recent contest of Anderson is dis-
missed.

Secretary Teller to Commissioner llfeFarland, 1Mfarch 7, 1884.

SIR: I have considered the appeal of Andrew 0. Anderson from your
decision of July 16, 1883, dismissing his contest against the timber-cult-
ure entry of Thomas 0. Slater, made May 3, 1877, upon the SE. i of
See. 6, T. 144, R. 4, Fargo, Dak., and allowing Ole Larson Aasland to
prosecute a contest against said entry.

It appears that Aasland commenced a contest June 28, 1878, against
Slater's entry, alleging his failure to comply with the law and his aban-
donment of the tract, and that August 28 following was assigned as the
day of hearing. There is no record of the testimony or of any proceed-
ings upon that or upon any subsequent day before the local office. The
case was not transmitted to your office, nor did you take any action
therein until June 16, 1883, under the following facts:

I January, 18S3, Anderson commenced a contest against Slater's
entry, alleging his failure to comply with the law, and notice issued for
a hearing thereon March 1 following. Aasland thereupon called at-
tention to his own undetermined contest, claiming a right to enter the
tract, and on transmission of his Hpplication to you, you ruled June 16
that as Aasland had taken no action in the matter for five years, s he
had slept upon his rights," and that his contest must be treated as a
nullity and that of Anderson's proceed. Aasland then filed his own
and sundry affidavits, as follows: Each of the law-firm of Lowell, Skuse
& Keeney severally testify that they instituted a contest in behalf of
Aaslaud against Slater June 28, 1878; that after several adjournments
the case was called and testimony was submitted by Aasland October
10, 1878-Slater not appearing; the said firm kept a docket of all con-
tests commenced by them in the Fargo land office, and that the follow.
ing is a true copy of that of Aasland:

UJ. S. Land Office, Fargo, Dak., June 28, 1878; Ole Larson Ansland
v. Thomas 0. Slater; on SE. 1 of Sec. 6, T. 144, I. 49 W.; Slater's entry
made May 3, 1877. This date we filed complaint alleging abandonment
for failure to comply with the law. Tine set for trial Auguist 2S, 1Shi:
Chambers' fees paid (meaning E. B. Chambers, formerly editor of the
Fargo Times, for printing notice of contest). August 28 adjourned to
September 28, 10 a. m.; adjourned until October 10, 1878; case called
and testimony taken.

Two other affiants state that they were present at the Fargo land
offlee October 10. 1878. and testified as witnesses in behalf of Aasland.
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to the effect that Slater had wholly abandoned the land, nor had he
broken any portion thereof or made any improvements thereon.

Another states that he was present at the land office Julne 2, 1878,
when Aasland commenced his contest.

Another states that he has within the last two months with a clerk in
the office examined the files and records of the office, making a thorough
search for the testimony taken in this contest, and found nothing rela-
tive to the case except the following in an old contest docket:

Ole Larson Aasland against Thomas 0. Slater. Notices issued June
28, 1878; for trial October 10, 1878, 10 a. in.; tract in contest SE. -of
Sec. 6, T. 144, R. 49, claimed by defendant uudcr timber-culture, No.
209; alleg'ed non-compliance with timber-culture law; fees and appli-
cation tendered; Lowell, Skuse & Keeney, attorneys.

Another states that he has examined the contest docket of the land
office, and found the memorandum above set forth; but made no search
for the testimony, because advised by the clerk that he had made
thorough search therefor and could not find it.

Aasland states (under oath) that he commenced his contest against
Slater June 28, 1878, applying at the same time to enter the tract under
the timber-culture laws and paying fees; that the contest was tried
and testimony submitted by him October 10 following at the Fargo
office-himself and two others testifying to the effect that Slater had
failed to comply with the requirements of the timber-culture law and
had abandoned the tract, Slater not appearing; that Lowell, Skuse &
Keeney were his attorneys and conducted the case; that the record of
testimony has been lost, and cannot be found after diligent search; and
he asks that Anderson's contest against Slater be dismissed, and that
he be secured in the rights acquired by his own.

The register at Fargo, under date of March 14, 1883, stating that
Aasland's contest antedates his own appointment to office, and that
- the matter is complicated by the loss of the papers," asks you for in-
struction "looking to the straightening the matter ; and under date of
July 5, 1883, referring to your letter of June 16 preceding, says:

From the case as it now appears it seems that the contestant Aasland
has not "slept upon his rights" so soundly as this office appears to
have done. He evidently did all that was necessary to do. and having
complied with the requirements of the law, he should not be prejudiced
because some of the papers were lost in this office. From the evidence
in the second contest (Anderson v. Slater), which we have held in abey-
arce subject to this case, we find that Ole Larson Aasland has now
valuable improvements on the tract i question-80 acres in wheat and
15 acres breaking.

On these statements you reconsidered, July 16, 1883, your ruling of
June 16, dismissed Andersons contest, and required Aasland to com-
ienee de novo his contest against Slater.

I concur with vou in the opinion that Anderson's contest should be
dismissed, but I cannot doubt that Aasland's contest was properly com-
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menced and conducted, and that he acquired a right to enter the tract.
As there were no laches on his part, and the facts and presumptions
seem to establish the regularity of his proceedings, he should not be
put to the expense and delay of another contest by reason of loss of the
papers through the laches of the local office, especially as Slater appears
tully to have abandoned the tract to the present time, not objecting to
cancellation of his own or to another entry thereof. The fact that his
(Aasland's) claim has remained undetermined for five years-through
no fault on his part-cannot prejudice his rights.

I modify your decision, and direct that Slater's entry be canceled,
and that Aasland be llowed to enter the tract.

BREAKING-A ILEGA TION OF XOI- COMPLLANGE.

WORTHINGTON V. WATSON.

If eighteen months have elapsed from date of entry, it is not sufficient to allege
non-compliance with the law during the first year, but it must be alleged that
the proper amount of breaking was not done the first year, nor up to the time the
affidavit was executed. or the contest cannot be allowed.

Seeretargj Teller to Commissioner McFarlaucd, April 23, 1884.

SIR: I have considered the appeal of Thomas J. Worthington from
your decision of July 31, 1883, dismissing his contest against timber-
culture entry No. 3,985, made by Charles L. Watson, May 14, 1881, cov-
ering the SE. 1 of 8ec. 33, T. 118,1l. 65, Watertown, Dak.

Worthington made affidavit all ging that Watson failed to break five
acres of the tract in question during the first year; an indorsement on
this application of Worhington to enter, accompanying the contest affi-
davit, indicates that the proceedings were initiated in the local office
December 15, 1882.

From the papers before me it appears that no day was set for hear-
ing, and that nothing was done towards facilitating the progress of the
proceedings until Ma.i, 1883, when a party, alleging himself to be the
heir of the entryman, filed affidavits with the local officers suggesting
the decease a' Watson. On this showing Worthington was cited to
appear within five days atod show cause why the contest should not be
dismissed.

On June 11, 1883, the local officers dismissed the contest, on the
ground that as the contestant was dead it should be directed against
his heirs.

I deem it unnecessary to further advert to the question of regularity
of the action by the local officers i dismissing contest on the ground
stated, but shall consider a feature in the proceedings, which should
have been entertained by them at the outset.

Worthington, in his affidavit of contest, does not allege non-com-
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plianee with the law by Watson up to the date of initiating contest.
The first year of Watson's entry ended May 14, 1882; from thence until
the initiation of contest a period of seven months elapsed.

Watson or his representatives may have cured the laches, if any there
were, prior to the initiation of contest. In accepting the affidavit and
application and admitting the entry, the Governnent assumes that the
party will be faithful tohis trust. It will not presume that he has failed
to comply with the requirements of the law in the absence of a specific
charge to that effect. In the case of Galloway v. Winston (9 C. L. O.,
98), it was held by this Department that-

If before contest and the intervention of an adverse claim, the party
has cured te deficiency in the first year's work by putting the land in
the required condition so that at the date of initiation of contest it is in
the same condition it would have been had the work of the first year
been duly performed, his entry will be saved from forfeiture.

Following the doctrine laid down in that case, it is clearly apparent
that as the Government presumes that the entryinan is acting in good
faith in his attempts to secure the required growth of timber, he should
not be obliged to appear and defend his interests in the absence of a
specific allegation of continuous failure to comply with the requirements
of the law up to the date of initiation of contest.

The question involved is one of forfeiture, and if the contesting party
is successful the law allows him to have the preference right of entry of
the land in contest as a reward for his endeavors. But the Government
will not permit the entryman to be disturbed unless a sufficient basis
for contest be established.

Worthington having failed to establish facts sufficient to warrant a
contest, the proceedings are dismissed.

Your decision is affirmed for the reasons herein stated.

ILLEGALITY IN INCEPTION OF ENTRY.

CAROLINE HALVORSON.

A contest before the local officers may be instituted against a timber-culture entry
for illegality in its inception, without awaiting instructions from the Commis-
sioner.

Secretary Teller to Commissioner _McFarland, April 29, 1884.

SIR: I have considered the appeal of Caroline Halvorson from your
decision of July 1, 1883, in the matter of the timber-culture entry of
Halvor Olsen, made March 24,1882, upon the S. i of the NE. I, and the
S. I of the SE. 4 of Sec. 18, T. 152, R. 43, Crookston, Minn.

It appears that one Allen instituted a contest against Olsen's entry
April 15, 1882, alleging that the tract was not devoid of timber, and
not therefore subject to such entry. Olsen appeared specially upon the
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day assigned for hearing, and moved dismissal of the contest fr the
reason that the local officers were not authorized to order such a contest
without instructions from your office, and hence, in the absence of such
instructions, theywere without jurisdiction in the premises. The motion
was overruled. Olsen appealed therefrom, and the hearing was con-
tinned. Upon the assigned day Allen submitted testimony i proof of
his allegation (Olsen not appearing), in view of which the local officers
recommended that the entry be canceled.

Your decision of March 12, 1883, upon Olsen's appeal, held that the
local officers erroneously overruled his motion for dismissal of the con-
test, because a contest like that in question cannot be instituted except
by direction of your office; and you also held that, as it appeared from
the testimony already filed that the tract in question was not devoid of
timber and the former hearing was unauthorized, a new hearing should
be had, with a view to ascertain the character of the land and the
validity of Olsen's entry; and to this end you advised the local officers
that Allen might file a new affidavit and institute a new contest. In
accordance with this suggestion, he filed a new affidavit March 27,1883,
at 3 o'clock5- p. m., alleging only that the land was not devoid of timber,
and applied to enter it; and a hearing thereon was ordered for May 8
following. On the same March 27, at 10 o'clock a. in., Caroline Hal-
vorson filed an affidavit of contest against Olsen's entry, alleging his
failure to comply with the law, and applied to enter the tract under the
homestead law; and a bearing was ordered thereon for May 7, subject
to the rights of Allen. On May 4, Halvorson filed Olsen's relinquish-
ment of the tract, whereupon the local officers asked you for instruc-
tions, and you held, July 11, that as Allen took prompt and proper
measures to secure cancellation of Olsen's entry, as sgestedl in your
letter of March 12, his rights were superior to those of Halvorson, and
that Olsen's relinquishment, although filed by Halvorson, could not
debar Allen from his preference right to enter the tract.

I think your ruling that a contest cannot be instituted against a
timber-culture entry for illegality in its inception, except under instrac-
tions from your office, erroneous.

The mode of initiating contests and hearings thereon is regulated by
Practice Rules 1, 5, 6, and 7. Rule 1 authorizes contests by any per-
son against "alleged abandoned homestead entries," or against "al-
leged abandoned or forfeited timber-culture entries." Rule 5 provides
that registers and receivers may order hearings in " contests to clear
the record of abandoned or forfeited timber-culture entries " in cases
4 wherein entry has not been perfected anl no certificate has been is-
sued as a basis for patent: " Rule 6, that, " In case of an entry or loca-
tion of record on which final certificate has been issued, the hearing will
be ordered only by direction of the Commissioner of the General Lanet
Office," and Rule 7, that applications for hearings under Rule 6 must
be transmitted by the register and receiver with special report and rec-
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ommendation to the Commissioner for his determination and instruc-
tions. I

A homestead or a timber-culture entry is an appropriation of the
tract upon the record, and so continues until the entryman, bv aban-
donnent or by some act of negligence or illegality, forfeits his rights,
when the entry may be canceled. Undoubtedly the local officers may,
without instructions from your office, allow a contest upon allegations
of abandonment of a homestead entry, and the worl " forfeiture," as
applied to a timber-culture entry, has no such distinctive meaning as
will exclude them from exercise of the same athority. A timber-cult-
ure entryman may abandon the land, or he may forfeit the entry and
his rights. In either case, upon allegations to that effect, I think the
local officers may, under the rules, order a contest and hearing; and
this opinion is confirmed by the provision of Rules 6 and 7, that in cases
where final certificate has been issued, the hearing will only be allowed
by direction of the Commissioner after special report and recommenda-
tion from the local officers. This limitation, upon the powers of the
register and receiver, in cases where final certificate has issued, would
seem to admit their power in cases where such certificate has not is-
sued, and may include cases where allegation is made that the tract was
not originally subject to the existing entry.

I think that Allen's original contest, brought without direction from
your office, was authorized by the rules. If so, having been admitted
to such contest by the register and receiver, paid the expenses and ob-
tained judgment, your dismissal of the contest was error; your finding
upon the evidence to the effect that the land was not devoid of timber
should have the effect of final judgment; the subsequent requirement
of new proceedings by way of contest was unauthorized; and Allen
should have his notice of cancellation and preference right of entry as
a homestead under the act of May 14, 1880.

Your decision is accordingly modified.

ENTRY EXTINGUISHED-OPERATION OF LAW.

ALBERT G HARRIS.

The entry had been extinguished by operation of lawv, so that when the would-be
contestant applied there was no fundation for a contest.

Secretary Teller to Commissioner McFarland, May 29, 1884.

SIR: I have considered the apeal of Albert G. Harris from your
decision of September 6, 1883, rejecting his application to contest a
I imber-culture entry.

The recor(l as presented shows that Urania Adams made timber-
culture entry No. 1,620, June 17, 1879, covering the SW. 4 of Sec. 12, T.

11 6.(1. IUnronl. Daly
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On January 16, 1882, one Beckett initiated contest against such entry;
an ex parte hearing was had March 21, 1882, when the entry was de-
clared forfeited by the local officers.

Relinquishment of the Adams entry was filed in the local office
August 23, 1882.

A suggestion of irregularity in the transaction having been made to
your office, an investigation was obtained, the result of which indicated
that Beckett had secured possession of the relinquishment from Miss
Adams on or soon after the date of her entry for the purpose of specu-
lation; and, in order to hold the tract free from entry until he could
make a satisfactory disposition of the relinquishment, he had entered
contest.

On December 6, 1882, your office directed that no further action be
taken by the local officers towards a disposal of the land until advised,
and that the entry of Adams should be reinstated upon the records
pending further investigation.

On September 6, 1883, after a review of all the proceedings, you dis-
missed the Beckett contest, on the ground that it was fraudulent, and
decided that as the Adams entry had been relinquished in due form it
should be canceled and the tract held open to entry; and rejected the
application of Harris to contest the Adams entry on the ground that,
when presented, July 12, 1883, the Beckett contest was pending and
undetermined.

Section 1 of the act of May 14, 1880 21 Stat., 140), provides:
That when a * * * timber-culture claimant shall file a written

relinquishment of his claim in the local land office, the land covered by
such claim shall be held as open to settlement and entry without further
action on the part of the Commissioner of the General Land Office.

The Adams entry has been extinguished by operation of law, so that
when Harris applied there was no foundation for a contest.

Your decision is affirmed for the reasons herein set forth.

12. CU-LTIVATION.

COMPLIANCE WITH LA W-PRoSPEOTIVE INABILITY.

REYNOLDS V. SAMPSON.

Cultivation by hoeing and permitting a growth of grass or weeds around young trees,
when it will insure their protection and growth better than the ordinary pro-
tection by plowing, &e., is deemed a compliance with the timber-culture law.

Prospective inability of a timber-culture claimant to prove up gives no rights to a
contestant.

Acting Secretary Joslyn to Commissioner McFarland, August 7, 1883.

SIn: I have considered the case of R. Reynolds Is. Bernhard Sampson,
involving timber-culture entry No. 45, of August 4, 1874, covering the

4531. L o-20
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NE. 1 of Sec. 2, T. 149, 1R. 47, Crookton, Minn., on appeal by Samp-
son from your decision of July 12, 1882, holding said entry for cancel-
lation.

According to your decision, "the testimony preponderates to show
that during the first three years of the entry, expiring August 4, 1877,
defendant had broken and planted to trees, &c., somewhere about 32
acres oil the northeast quarter of his claim; that in the year 1878, or
during the fourth year of the entry, nothing was done to the trees save
replanting, in places where the trees had died, and hoeing them; that
grass and a growth of rank weeds were allowed to grow up between
rows, and in the spring of 1879, May or June, it would seem from the
testimony, such weeds being in a very dry condition, it is testified that
an incendiary set the same on fire, and that said fire resulted in the de-
struction of a considerable portion of the trees;" and that "after the
fire and prior to September 11, 1879, the date contest was initiated, all
that defendant did on the land was-to plow, in another portion of his
claim, what be called 10 acres, to which he states he intended to remove
trees and sprouts that grew up after the fire." And your conclusio is
that " the evidence shows gross negligence on the part of the defendant
in the matter of cultivation during the summers of 1878 and 1879, and
embracing the fifth year of the entry."

This recital of facts is substantially correct, but there are others which
I think are material to a proper adjudication. It is shown that, by
r ason of unusual rains in 1877 and 1878, much of the land planted was
flooded and the trees thereby killed; and defendant's statement that he
designed removing the sprouts, &c., to the 10 acres broken in 1879 is
corroborated. It is also shown that the hoeing around the trees and
the failure to remove the grass and weeds between them was done ad-
visedly, and that it was the proper method of cultivation in a region
where the cold winters arc apt to kill the young trees unless protected
by the snow caught and held by the surrounding grass and weeds.

Your decision is based on " the rulings of the Department in the case
of Lee v. Moran (7 opp's L. O., 39)," where " it is held that the require-
ments of the act of June 14, 1878, must be strictly carried out." There
is no evidence, in my judgment, showing that prior to 1878 there was
any failure in respect of preparation of the soil, planting, replanting, or
cultivation; in fact, contestant's witnesses were unacquainted with the
land prior to 1878 or 1879, and testimony shows that in the fall of 1878
the trees were abundant and thriving. As to the cultivation in 1878, I
am of opinion, on the evidence, that defendant complied with the re-
quirements of the law. The case cited uses the following language:

The intention of the act is expressed in its title; it is to encourage
the growth of timber on the Western prairies. and this intention should
be kept in view in determining whether or not a claimant has failed to
comply with the requirements of the act.

This is undoubtedly the true rule. It may be best to "cultivate to
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crop," or to plow up surrounding weeds and grass, in some latitudes;
but as it is shown that this is not the best method in the region where
the land in contest lies, that it should be cultivated "otherwise" than
to crop, and that defendant eployed the best method to protect the
young trees and secure their growth, it is clear that he is within both
the letter and the spirit of the law.

In regard to the cultivation, &c., in 1879, it is established that there
was no lack of good faith on defendant's part, and this is the important
fact to be kept in view in considering his acts (Curtis v. Griffes, 9 Copp's
L. 0., 172). He should not be held responsible for the results of the in-
cendiarism, nor for the destruction caused by the floods; and there is
no evidence tending to show that the proposed transplantation, from
the burned and flooded land, was not the wisest thing for him to do in
the emergency. I therefore think that it is not shown that he failed to
comply with the law in 1879.

Contestant's counsel argues that at the expiration of thirteen years
from date of his timber- culture entry it will be impossible for the claim-
ant to show that he had 10 acres of trees under cultivation for eight
years. Whether this be so or not is immaterial to the adjudication of
this case, since the claimant's prospective status before your office can
confer no rights on the contestant.

For the aforesaid reasons your decision is reversed.

FAILU RE-CANCELLA TION-PRF3BENCE RIGHT.

SATTERLEE V. DIBBLE.

As failure to cultivate during the seventh and eighth years is shown, the timber-cul-
ture entry is ordered canceled. As no application to enter was filed, the contest-
ant is allowed a preference right of entry under the act of May 14, 1880.

Acting Secretary Joslyn to Commissioner McFarland, M1archl 15, 1884.

SIR: I have considered the case of R. W. Satterlee v. C. F. Dibble,
involving the NE. + of Sec. IS, T. 6, R. 15, Kirwin, Kans., on appeal by
Satterlee from your decision of March 15, 1883, dismissing his contest
for failure to prove non-compliance.

Dibble made timber-culture entry No. 17S on said tract, on April 18,
1874, and the affidavit of contest alleges failure to cultivate during the
sixth and seventh years, and failure to plant in a proper manner at any
time since entry. At the hearing in April, 1882, it was shown that there
were on the land four rows of thrifty young trees, about four hundred
and fifty in number; that is to say, at the end of the eighth year of his
possession of the land there was about one-quarter of the number of
trees required. The contestant affirms that this fact is prima facie proof
of his allegations; the defendant puts in a plea of drought, but fails to
support it by testimony.
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It is admitted by the defendant that two contests against his'claim
have been heretofore brought, with his consent, by a brother and a sis-
ter; there is another now on file, instituted by one G. R. Dibble, prob-
ably a relative. It is suggested by the contestant that these contests
were collusively brought for the purpose of covering up the defendant's
delinquencies, and the facts certainly lend color to such a presumption.
It would be extraordinary, it seems to me, that the four rows of trees
would continue to grow and thrive where they were originally planted,
whilst every tree on the eleven or more acres adjoining, which are alleged
to have been properly planted and cultivated yearly, have died on ac-
count of drought. I think the prima facie case against him a strong one,
and that it is made stronger by his failure to offer a witness in support
of his assertions. e holds that as to everything prior to 1879 your
preceding decisions have affirmed his compliance with the law, but in
this he errs; the dismissal of the contests amounted only to a verdict
of not proven"l-a necessary consequence if they were collusively
brought-and that question is again put in issue by the affidavit of con-
testant now before me.

As to the allegation of failure to cultivate during the sixth and seventh
years, it is proved by four witnesses, and by them it is also shown that
what planting the defendant did was done poorly and carelessly. To
this he replies that he planted 11 acres of cuttings in both years, none
of which have lived; that in 1879 they took root and grew well; that he
cultivated them once, and that they died from drought; and that in 1880
they died from drought before he cultivated them. He offers no evi-
dence in support of these assertions. He admits that on the largest
part of 40 acres adjoining, he raised crops of corn during said years, and
that the four rows of trees before referred to continued to thrive, though
without cultivation. The contestant's witnesses testify that the 11 acres
which he swears he planted each year were never cultivated; that weeds,
grass, sunflowers, and fox-tails covered them luxuriantly, and would
have killed the cuttings even if they had been planted properly; and
that on adjoining farms hundreds of young trees were planted during
-those years, which lived and throve because they were properly planted
and cultivated.

My judgment is that the evidence shows Mr. Dibble to have been
grossly and inexcusably negligent in complying with the law, and that
his entry should be canceled.

Satterlee, who failed to file with his affidavit an application to enter,
may have the preference right under the act of May 14, 1880 (Buse v.
Robert, 10 IL. O., 328).

Your decision is reversed.
Motion for rehearing denied by Secretary Teller July 15, 1884.
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PREPEARATION OF LANVD-CONDITION OF TREES-ADITIONATL TIME.

BENJAMIN F. LAIKE.

The preparation of the land and planting of trees are acts of cultivation, and the
time actually so employed should be computed as part of the eight years required
in timber-culture cases.

If at the expiration of eight years from date of entry the timber growing upon a
claim is not in a fit condition to meet the requirements of the law, the claimant
may be allowed five years additional time in order to attain the required results,
as in this case, notwithstanding the party bad 22,600 trees upon his claim.

Commissioner HcFarland to register and receiver, Bloomington, ebr.,
April 25, 1884.

(IENTLE MEN: I have received your letter of January 24, 1884, trans-
mitting the application of Benjamin F. Lake, who made timber-culture
entry No. 911, May 19, 1875, for the NW. 1 7, 3, 16 W., and final proof
thereon June 2, 1883, as per certificate No. 109, for a reconsideration of
ny decision of November 1, 1883, rejecting the proof for the reason that

"' the size of the trees is not sufficient to warrant this office in approv-
ing the case for patent."

In his application Lake swears that the trees are of the natural height
of trees planted on similar ground; also that the ash, box-elder, and
catalpa are not " high-growing " trees, especially the ash and catalpa,
which attain only one-fifth the size of the cottonwood trees.

It appears from the proof submitted in this case that during the
months of March and April, 1877, the party planted 10I acres with cot-
tonwood, "scions and cuttings," having previously (in March, 1876)
broken the ground, and having replowed and harrowed the same just
before planting. In March and April, 1878, he plowed and harrowed
10 acres of ground, and planted box-elder and cottonwood scions and
cuttings thereon, and also "filled in the vacancies in the 104 acres
planted the spring before," so that the trees and cuttings stood 12 feet
apart each way. In March, April, and May, 1879, the 104 acres planted
in 1877 were cultivated, and " soft maple, box-elder scions and seeds,
and catalpa and ash seeds" were planted between the rows so as to
make the trees 4 feet apart each way, to conform to the requirements
of the act of June 14, 1878; he has since continued to " fill up with cot-
tonwood cuttings and ash scions during the fall and spring months of
each year," and now has 8,160 trees growing on said land, consisting of
6,300 box-elder, 1,100 cottonwood, 360 white ash, 350 catalpa, and 50
soft maple, diameter about 1i inches, average height 6 feet, in addi-
tion to which the party claims to have 14,500 ash trees from one to two
years old.

Under the act of June 14, 1878, it is required of the entryman to prove
at the expiration of eight years from date of entry, or at any time within
five years thereafter, that he has planted and for not less than eight
years cultivated and protected the required number of trees, and that



310 DECISIONS RELATING TO THE PUBLIC LANDS.

he has, at time of making roof. not less than 675 living and thrifty
trees to each of 10 acres, or a total of 6,750 trees, before he is entitled
to receive a patent for the land.

In the instructions issued by this office February 1, 1882. which were
approved by the Secretary of the Interior, it is held that-

The preparation of the land and the planting of trees are acts of cul-
tivation, and the time authorized to be so employed and actually so em-
ployed is to be computed as a part of the eight years required by the
statute.

It follows, therefore, that one-half, or 3,875 trees, must actually have
been growing for five years, and the remaining half for four years, to
conform to the above requirements.

In the case now under consideration, the first planting was done in
the spring of 177, or six ears before making proof; but it is also
shown that some of these trees failed to grow, and that the party has from
year to year replanted, in order to keep the number of growing trees
up to the requirements of law; and while the party's good faith in the
premises is not questioned, in the absence of positive proof to the con-
trary, the size of the trees at present on the land is considered as evi-
dence that they have not been growing for a sufficient length of time;
and it is not necessary for this office to prove that these trees have not
been growing for five years, but it is for the entryman to show satis
factorily that the requirements of the law have been fully complied with.

The object of the law, as expressed by its title, is the growth of tim-
ber; and it is clearly the duty of this office to see that the law is con-
plied with, and that the trees are of such size before approving the
entry for patent as to render their permanent growth, without further
cultivation or protection, reasonably certain, which certainly is not the
case when the trees are of the dimensions stated in the proof now be-
fore me.

It is claimed that the box-elder, ash, and catalpa are trees of slow
growth, and that this accounts for the average size of the timber being
so low in this case; but from the Report on Forestry issued by the Agri-
cultural Department for the year 177, I find that in Iowa the catalpa
has attained a sufficient size in five years to be used for small posts for
wire feinces ;. that the box-elder, of which Lake has over 6,000, is of rapid
growth, attaining a diameter of 6 inches in seven years; also that the
ash, although of slower growth than either of the other varieties, would,
under ordinary circumstances, attain a size fully equal to that stated to
be the average in this case.

While under the act of June 14,1878, final proof may be made at the
expiration of eight years from date of entry, provided the required
amount of timber of a suitable size and age is then growing on the land,
yet the entryman is allowed five years additional, in case the desired
result is not sooner attained; and I am of opinion that this additional
time was granted to cover such cases as the one under consideration,
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where, through no fault of the entryman, he was unable to show a satis-
factory growth of timber at the expiration of eight years from date of
entry. I therefore decline to modify the requirements of my letter of
November 1, 1883, and you will so inform Mr. Lake.

13. DESERTED WIFE.

HEAD OF FAMILY-BEILI7QUISHMENT-PREFERRNG RIGHT.

GLAZE . BoGARDUS.

A deserted wife is the head of a family within the meaning of the law, and entitled
to make a timber-culture entry.

When an entry is relinquished after a contest to cancel it is commenced, the relinquish-
ment inures to the benefit of the contestant, who has the preference right of entry
by law.

Acting Secretary Joslyn to Commissioner McFarland, March 31, 1884.

SIR: I have considered the case of Joseph Glaze v. Ella R. Bogardus,
as presented by the appeal of Mrs. Bogardus from your decision of Sep-
tember 13, 1883, holding for cancellation her timber-culture entry for
the N. j of the NW. I and the W. j of the NE. I of Sec. 12, T. 10 N.,
B. 14 W., Grand Island, Nebr.

The records show that Rebecca Jane Glaze made homestead entry for
the land described August 28, 1879. That Mrs. Bogardus, October 28,
1881, began a contest against said entry, alleging abandonment, and
that the hearing therein occurred December 7, 1881. At this hearing
counsel for the defendant filed a motion attacking the service of the
notice in the case, which was sustained and the contest dismissed. No
appeal was taken from this action of the local office.

Shortly after the dismissal of the contest, and on the same day, De-
cember 7, Mrs. Bogardus filed a new affidavit for contest, and notice
was issued thereon fixing the day for hearing on January 18, 1882.

December 23,1881, the relinquishment of Rebecca Jane Glaze was filed
in the local office and her homestead entry canceled.

January 18, 1882, the day set for the hearing, there was no appear-
ance for the defendant; and the local office, holding that the relinquish-
ment was in aid of the pending contest, and that no further proof was
required, decided the same in the contestant's favor, who thereupon
made timber-culture entry for said land.

December 23, 1881, counsel for Joseph Glaze filed in the local office
an affidavit setting forth that after the dismissal of the first contest,
and at the time Mrs. Bogardus was preparing the papers for the second
contest, December 7, and before said contest was perfected, the relin-
quishment of said Rebecca Jane Glaze, together with the application of
Joseph Glaze to make timber-culture entry, accompanied by the legal
fees, were filed in the local office. That on the day following said papers
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were returned by the local office, the application of Josepli Glaze being
rejected for the reason " that a contest was initiated by Ella R. Bogardus
against entry of Rebecca Jane Glaze before relinquishment of Glaze
was presented to us with this application, said contestant aving ac-
quired inceptive right." Also alleging that the affidavit for contest,
filed December 7, by Mrs. Bogarduis, was not corroborated, as required
by IRule 4 of the Rules of Practice; that Mrs. Bogardus was a married
woman, and that if she sought to make entry as a deserted wife, evi-
denee could be furnished that she had not been so deserted.

On this affidavit a hearing was asked for the purpose of determining
the rights of the parties herein. The local office refused to order a hear-
ing, but on appeal you ordered a hearing May 14, 1882.

As the result of this hearing you found that the affidavit of contest
filed by Mrs. Bogardus was not corrborated as required by the Rules of
Practice; that she was a married woman at the time of the initiation of
her contest, and that her entry should be canceled, because it was ille-
gal and void at inception.

In Houston v. Coyle (3 Reporter, 242) this Department held that it
was by notice to the settler that the local office acquired jurisdiction,
and not by virtue of any affidavits on which such citation issued. Hence,
it follows that the point raised as to the want of a corroborating affi-
davit is not well taken as affecting the validity of the contest.

The right to make a timber-culture entry is conferred upon "any per-
son who is the head of a family, or who has arrived at the age of twenty-
one years, and is a citizen of the United States, or who shall have filed
his declaration of intention to become such." (20 Stat., 113.)

In Wakeman v. Bradley (Copp's L. L., 1882, p. 530) a deserted wife
was held to be the " head of the family," and as such competent to make
a valid pre-emption settlement, although the marriage relation existed
at the time the said settlement was made. Again, it was said in the
case of Sarah Hazelrigg (Copp's L. L., 286) that a married woman who
has minor children and has been abandoned without cause by her hus-
band, and is left to support and maintain herself and children, is the
" head of a family" within the meaning of the pre-emption law, and as
such is entitled to pre-empt in her own name. The right of a deserted
wife as the " head of a family" to enter land under the homestead law
has also been fully recognized (Bray v. Colby, 10 Copp's L. O., 360).

The legal ri ght, then, of Mrs. Bogardus to make an entry under the
land laws is settled, if it appears that she was in fact at the time of
making such entry a deserted wife.

By reference to the application filed by her it will be seen that she
alleged herself to be "the deserted wife of James H. Bogardus." On
the trial she testified that for three years prior thereto she had been en-
tirely dependent upon her own resources for a support for herself and
three children, and in this she was fully corroborated by her father's
testimony. It also appears, by a duly authenticated copy of a decree
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rendered by the district court of Buffalo County, Nebraska, at the May
term for 1882, that Mrs. Bogardus was then divorced from her husband
and the custody of the children awarded to her.

The only evidence submitted t show that she was not a "deserted
wife" was in substance made up of neighborhood rumor and hearsay
testimony, going to show that she was in fault as to the cause of the
separation, and that she had been visited by her husband during the
alleged period of desertion. But no witness pretended to swear that
she had in any manner been assisted by her husband in the maintenance
of herself and children during that time.

I am of the opinion that her corroborated testimony, supported as it is
by the presumption raised in its favor by the decree of divorce, fairly
entitles her to be regarded as the " head of a family," and hence quali-
fied under the law as such to make a timber-culture entry.

From the foregoing it will appear that Mrs. Bogardus, on December
7, instituted a legal contest against the entry of Rebecca Jane Glaze,
and that at such time Mrs. Bogardus was qualified in her own right to
make a timber-culture entry. With this state of facts existing, the
relinquishment of Rebecca Jane Glaze was presented to the local office,
together with the application of Joseph Glaze. The local office held the
papers for advisement, but finally, without taking action on the relin-
quishment, rejected the application, and returned the same, together
with the relinquishment.

This was error. The moment the relinquishment was filed it operated
to extinguish all the prior existing rights of the party executing the
same, and it was the duty of the local office to accordingly cancel the
entry at once, and afterwards determine to whose benefit such relin-
quishment might inure. (Whitford v. Kenton, 3 Reporter, 365.) In
this case the cancellation could but be regarded as fairly the result of
the contest, and that therefore, under the second section of the act of
Mav 14, 1880 (21 Stat., 140), the preference right of entry accrued to
Mrs. Bogardus from December 7, the time when the relinquishment
was first filed.

Your decision is reversed: The timber-culture entry of Mrs. Bogar-
(is is held intact, with the right accorded to her of dating the same at
any time within thirty days next following December 7, 1881.

14. ENTRY BY OFFICER OR CLERK.
INSTP UCTIONS.

Commissioner McFarland to register and receiver, Fargo, Dak., August
28, 1883.

GENTLEMEN: I am in receipt of the receiver's letter of July 7, 1883,
in which the following question is submitted to this office:

Is it admissible for a register or receiver or special agent or clerk to
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mike a timber-culture entry in a district other than the one i which
he is located?

I reply that I think such entry, excepting as to special agents, is ad-
missible. The officer or clerk making such entry should state in his
affidavit the particular position he holds, that the entry may be intelli-
gently dealt with.

COMPLIANCE WITH LAWS-ENTRY ALLOWED.

GRANDY v. BEDELL.

As the evidence shows a substantial compliance with the timber-culture laws, in view
of the unfavorable weather, the entry is allowed to stand, notwithstanding the
party was a clerk in the local land office at date of making entry.

Secretary Teller to Commissioner McFarland, October 30, 1883..

SIR: I have considered the case of Noah E. Grandy v. Gilbert Bedell,
involving the timber-culture entry made by Bedell for the NE. of Sec.
34, T. 22 S., R. IS W.. Larned, Kans., on appeal from your decision of
May 23, 18829, dismissing the contest.

The contestant alleges that-

The said Gilbert Bedell has wholly abandoned said tract and failed
to do the break-ing, and to plant the timber thereon as required by law
since making said entry, and that said tract is not cultivated by said
party as required by law.

The plaintiff's attorney alleges as an additional reason why said entry
should be canceled that the claimant at the time of making the entry
was a receiver's clerk in the district land office at Lared, Kans.

From a careful review of all the evidence in this case, I am of the
opinion that the defendant in all respects had substantially complied
with the requirements of the law up to the time when the contest was
instituted. The unfavorable character of the weather seems to furnish
a sufficient reason for the failure of the first planting, and the diligence
manifested by the defendant to remedy this failure is evidence of his
good faith. This Department has held that the good faith of the tim-
ber-culture claimant may be taken into account, and if he shows on
final proof that he has, for the requisite period, cultivated an area of
not less than one-sixteenth of the amount entered, and that the requisite
number of trees are living and growing thereon, it is a substantial com-
pliance with the law. (Curtis v. Griffes, 9 Copp's L. O., p. 172; Rey-
nolds v. Sampson, 10 Copp's L. O., p. 170.)

At the time of making the entry the claimant was a receiver's clerk
in the local office at Larned, and the question of his competency to
make such entry having been brought to the attention of the Depart-
ment cannot be ignored.

Section 452 Rev. Stat. provides that-
The officers, clerks, and employes of the General Land Office are pro-
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hibited from directly or indirectly purchasing or becoming interested
in the purchase of any of the public land, and any person who violates
this section shall forthwith be removed from office.

It will be observed that the section quoted, and this is the only statu-
tory provision bearing on the subject, does not xtend to clerks in the
district offices, but by its terms is confined to those employed in the
General Land Office. Your office has, however, by rule, extended the
operation of this statute so as to include clerks in the local offices; and
this Department held in the case of the State of Nebraska v. Dorring-
ton (Copp's L. L. 1882, p. 647), the defendant being at the time of mak-
ing his timber-culture entry a clerk in a local land office, that such fact
was sufficient ground for the cancellation of the entry.

But in the case now under consideration the entry was allowed Novem-
ber 8, 1875, and since that time the claimant has apparently in good
faith observed the requirements of the timber-culture law so far as
within his power. At the time of the contest the claimant was not an
employ6 of the district office. Taking these facts into consideration,
and the further one that he was not by express provision of law incom-
petent to make the entry, I am of the opinion that it should be per-
mitted to stand. Under the existing regulations of your office the entry
should not have been allowed in the first instance, but inasmuch as it
was, to insist on its cancellation after so many years' compliance with
the law would seem to be giving undue importance to the rule forbid-
ding such entry.

Your decision is therefore affirmed.

15. EXCESS OF QUANTITY.

ENTRY HELD FOR CANCELLATION AS TO EXCESS.

MORDECAI R. BULLOCK.

Commissioner McFarland to register and receiver, Wichita, Hans. October
1, 1883.

GENTLEEN: I am in receipt of the receiver's letter of August 18,
1883, relative to timber-culture entry No. 376, made May 26, 1874, by
Mordecai R. Bullock, under the act of March 13, 1874, for lots 1 and 2,
and S. i of NE. i of Sec. 3, T. 26 S., R. 8 W., containing 262.35 acres.

The receiver states that Bullock has presented his final proof which
appears to be regular and shows that he has 67 acres of timber, con-
taining 16,080 living thriftytrees. He also states thatyou " areinstructed
to allow such entries where the excess exceeds $1, and does not ex-
ceed 20 acres," and to collect the cash price per acre for such excess,"
but that your records do not show that Bullock ever paid for any excess
of area, and you therefore ask for instructions.

I1 the case of homestead entry No. 1748, made at Huron, Dak., by
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H. P. Sayles, for a quarter section of laud containing 230.15 acres, the
honorable Secretary of the Interior, under date of September 17 instant,
decided as follows:

A quarter section generally contains just 160 acres, but sometimes
unavoidable inaccuracies occur in adjusting meridians and making sur-
veys; the effect of which is that what is technically called a quarter
section may contain sometimes more, sometimes less than 160 acres. The
law, on the assumption of absolute accuracy in surveys, plainly intends
to make 160 acres the maximum amount of land to be entered by any
one person.

Where, for the reason state 1, however, an excess is found, your office
has a rule of practice, which I think a good one, of including and allow-
ing the excess above 160 acres, where it amounts to less than the defi-
ciency would be should a subdivision be excluded from the entry, the
object being to approximate as nearly as possible.the 160 acres.

In the present instance lot 1 contains 91.14 acres, lot 2 91.21 acres,
and the S. of the NE. , 80 acres. The combined area of the two lots
is 182.35 acres, making an excess of 22.35 acres; that of lot 1 and the
S. i of the NE. i is 171.14 acres, and of lot 2 and S. A of the NE. -is 171.21
acres, an excess of 11.14 and 11.21 acres, respectively. Forty acres of
the S. t of the quarter section added to lot 1 would make 131.14 acres,
and to lot 2, 131.21 acres, leaving a deficiency of 28.86 and 28.79 acres,
respectively. Adding either 40-acre tract to the two lots combined
would make 222.3I5, an excess of 62.35 acres.

It will thus be seen that Bullock's entry can be made to approximate
160 acres, and it is therefore held for cancellation as to either the S. i
of the NE. i or one of the lots (the excess in area to be paid for in cash
in accordance with instruction contained in letter C from this office of
March 26, 1880), or one of the lots and the adjoining 40 acres, as he may
elect, and according to the location of his timber.

Advise him of this decision, and at the expiration of thirty days re-
port his action.

16. FRAUDULENT ENTRY.

STATUTORY RIGHT-INNOCENT PARTY-RELINQUISHMENT-CANCELL4-
TION.

JOSEPH HURD.

The theory that a certain entry was fraudulent at inception, cannot operate to defeat
the statutory right of another to enter the land, who was not a party to such
fraud.

An entry should be canceled instanter upon the filing of a relinquishment, without
regard to preference right. (See circular of January 12, 1883, 9 Copp, 194.)

Secretary Teller to Commissioner McFarland, Jne 4, 1884.

SIR: I have considered the case presented by the appeal of Joseph
Hurd, from your decision rejecting his application to make timber-cult-
nre entry for the NW. i of Sec. 9, T. 119 N., R. 65 W., Huron, Dak.
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September 12, 1881, Nicholas Haas entered the tract above described
under the timber-calture law.

December 1, 1882, lurd filed an affidavit of contest, alleging non-
compliance with the law on the part of Haas, and at the same time
applied to enter the land. The record fails to show any action by the
local office on this application and affidavit, except that on the applica-
tion there appears the indorsement " Rejected." When it was rejected,
or why, is not stated.

January 18, 1883, urd formally withdrew and dismissed his contest,
filed a relinquishment, duly executed by Haas, and dated March 29,
1882, and again applied to enter the land. The local office denied the
application and refused to act upon the relinquishment, for the reason
"that the date of the execution of the same gives ground for the doubt
that it was so executed for the purpose of barter and sale;" and Jan-
nary 19, 1883, transmitted the relinquishment to your office for in-
structions.

February 6, 1883, you returned lurd's application, directing the
local office to reject the same, and held the entry of Haas for cancella-
tion, on the ground that it was fraudulent from its inception, as ap-
peared from the date of the relinquishment.

Acting on your instructions, the local office rejected Hurd's applica-
tion, and Hurd appealed from such action on the ground that " it was
contrary to, and in express violation of, the, act of Congress passed
May 14, 1880." The date of this appeal does not appear from any
filing marks, but it must have been about April 7, 1883, as the papers
bear such date.

Accompanying the said appeal were two affidavits, showing that at
the time Hurd began his original contest he was unaware that Haas
had executed a relinquishment, and after the initiation of the contest,
he bought such relinquishment, for the reason that he desired to avoid
the trouble and expense of a contest.

April 12, 1883, Hurd filed a new application to enter the land, and
with it the written waiver of Haas of all his rights to show why his en-
try should not be canceled, and requesting that such cancellation be at
once made.

This application was rejected by the local office, as appears from the
following ndorsement:

HURON, D. T., April 14, 1883.
Rejected-ordered canceled by the Commissioner.

G. B. ARMSTRONG, Reg'r.

From this rejection Hurd again appealed.
June 2, 1883, your office, acting on the case as presented by Hurd's

application of April 12, rejected said application, canceled Haas' entry
for fraud, and held the land open to the entry of the first legal appli-
cant.
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June 9, 1883, the local office allowed Edwin G. Wheeler to make tim-
ber-culture entry for said land.

June 11, 1883, you dismissed the appeal first taken by urd.
No appearance is made on behalf of Wheeler.
Your decision in this case rests upon the proposition that a relinquish-

ment should not be received, and the entry canceled, when such relin-
quishment, from its date, gives room for the suspicion that the original
entry was made for speculative purposes.

From the statement of facts it appears that over one year had elapsed
from the date of Haas' entry when Hurd filed his affidavit of contest
and application to enter. The ground of contest was the failure of Hans
to break the 5 acres required by the timber-culture law.

Now, under the provisions of said law (20 Stat., 113), as soon as Haas
failed in any respect to comply with the requirements thereof, the land
covered by his entry became, by such default, subject to the entry of
any other legal applicant.

Hurd filed an application to enter, basing the same on the alleged
default of Haas, and, while the question as to such allegation was pend-
ing before the local office, he presented the relinquishment of Haas and
renewed his application.

The relinquishment established the fact that Haas has no longer any
legal claim to the land, and should have been received as conclusive
evidence that Hurd was entitled to complete his entry, the only obsta-
cle thereto being the subsisting entry of Haas.

It, therefore, will be observed, if the theory that the entry of Haas
was fraudulent at inception is accepted, such conclusion could not op-
erate to defeat the statutory right of another to enter the land, who was
not a party to such fraud.

In the circular of instructions issued March 20, 1883 (10 Copp's L.
0., 37), under the head of Relinquishments,"7 it was said, referring to
the first section of the act of May 14, 1880 (21 Stat., 140), " This act
refers to bona fide relinquishments of bona fide entries. An entryfraud-
ulent in its inception is not an entry capable of being relinquished. It
is an entry to be canceled upon a proper showing of the facts and cir-
cumstances of the case, whereupon the land will become subject to proper
entry by the first legal applicant."

I am of the opinion that sai(l act will not bear such a construction,
and my decisions in the cases of Whitford v. Kenton (1 Brainard's
Legal Precedents, 415), and Glaze v. Bogardus, (2 id., 3), wherein
I held that it was the duty of the local office to cancel the entry in-
stanter upon the filing of a relinquishment, in effect left out of con-
sideration any question as to the motive that prompted the original
entry. Hence, in the general circular of instructions issued March
1, 1884, the propositions laid down in the circular above referred to
were not repeated, but all questions as to rights attendant upon the
filing of relinquishments were left for determination under the terms
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of the law itself, in connection with other statutes in par! materia there-
with.

Your decision is reversed. The entry of Hurd will be allowed, and
that of Wheeler canceled.

17. OFFER TO FILE.

APPLICATION EQUIVALENT TO FILING-PREFERENCE BIGHT-IRREGU-
LARITY OF APPEAL.

PIERCE . BENSON.

In a timber-culture contest, an offer to file an application to enter is equivalent to
filing. The contestant, having proved his allegations, is entitled to a preference
right of entry.

Notwithstanding informality of appeal, the contest is sustained, and entry canceled.

Secretary Teller to Commissioner McFarland, April 21, 1884.

SI: I have considered the case of Levi Pierce v. Herman M. Benson,
involving the SW. i of Sec. 9, T. 118, R. 52, Huron, Dak., on appeal by
Pierce from your decisions of August 14 and November 16,1883, and
February 19,1884, dismissing his contest and closing the case.

It appears that Pierce filed affidavit of contest against Benson
timber-culture entry, and proved his allegations at the hearing. Ben-
son did not appear, and his whereabouts was then and is now unknown.
You dismissed the contest because there was no application to enter
the land. Pierce replies proof that he offered to file an application at
the hearing, but did not file it because informed by the local officers
that it was unnecessary. The answer is good. If he had filed an ap-
plicatiou then, it would have cured the defect, and his offer to file it
was equivalent to a filing. On the other band, as lie was allowed to
contest without filing an application, and as he has proved his allega-
tions, he is entitled to a preferred right of entry. Further, it appears
that on March 6, 1883, he made a new application to contest and enter,
and, if the former had been prina fadie void, it should have been re-
ceived. This application having been made, and the informality as to
service of notice of appeal appearing to have been caused by Benson's
absence in parts unknown, I think that the contest should be sustained
and the entry canceled.

Your decision is therefore reversed.
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18. PLACE OF OFFICIAL BUSINESS.

PRIVATE RESIDENCE UNWARRANTED.

CLEWELL AND MARSH.

A check on a bank in payment of fees is not money. The transaction of official bus-
iness at a private residence or other place than that designated is unwarranted
by law.

Secretary Teller to Commissioner McFarland. March 4, 1884.

SIR: I have considered the appeals of Tilghman H. Clewell and John
M. Marsh, involving a tract of land situated in the Helena, Montana,
district, from your decision of August 1, 1883; rejecting the timber-
culture application of Clewell, and holding for cancellation homestead
entry No. 2102, made by Marsh May 24,1883.

It appears that it was the custom of that offlee to receive applications
and permit entries of land to be made at any hour of the day or even-
ing.

On May 24, 1883, at about 7 o'clock p. m., during the absence of the dis-
trict officers, the clerk received from Clewell a timber- culture application
for entry of lots 2, 3, and of Sec. 4, T. 24, R. 5, accompanied by a
check, which was tendered in payment of the required fees.

During the same day, at about 5 o'clock p. in., Marsh visited the re-
ceiver at his residence, which was situated some distance from the office,
and presented an application to enter the SW. of the NE. and lots
2, 3, 4 of Sec. 4 T. 24, and the SW. of the SWI of Sec. 33, T. 25, R.
5, with the fees, which that officer accepted.

On returning to the office a few hours later the receiver discovered
the application of Clewell, which was rejected and that of Marsh ad-
mitted for entry.

The timber-culture law provides that upon filing the requisite appli-
cation and affidavit, and on payment of a certain sum of money, the
applicant shall thereupon be permitted to enter the land specified. The
district officers are not required to inquire concerning the solvency of
the presenter of a check, or of the depository of his funds. The law
is clear and unmistakable in its recital of the requirements to be per-
formed by the applicant; if he elects to proceed in a manner contrary
to its provisions he must expect to abide by the consequences.

The presentation by Marsh of the application and fees to, and ac-
ceptance by, the officer, at a place other than that designated for the
transaction of official business, was an action wholly unwarranted by
law, and under other circumstances would tend to deprive the applicant
of the privileges sought.

Your decision is modified. The entry of Clewell will be canceled.
In view of the fact that the entry of Marsh was allowed to be made

it will be permitted to stand.
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19. PREFERENCE RIGHT.

FIRST LEGAL APPLICANT.

ALONZO PHILLIPS.

Notwithstanding timber-culture entry by the first party was refused under the Sec.
retary's and Commissioner's instructions, and entry by another party was after-
wards allowed, such entry is cancelled and the first party is permitted to make his
desired entry.

Secretary Teller to Commissioner McFarland, June 12, 1883.

SIR: I have considered the appeal of Alonzo Phillips from your de-
cision of March 11, 1882, dismissing his appeal from the rejection by the
local officers of his application to make a timber-culture entry on the S.
3 of the SE. and the S. J of the SW. i of Sec. 26, T. 1 S., R.8 W., Los
Angeles, Cal.

The tracts were formerly embraced in the homestead entry of one
Fitzpatrick, which was canceled upon proof submitted by one Timmons.
Timmons was notified, January 20, 1882, of his preference right to enter
the tracts under the act of May 14, 1880; and the local officers report
that Phillips, on applying to enter the tract, January 26, 1882, was in.
formed of the rights of Timmons, and, because thereof, they rejected his
application. They also state that be thereupon laid his application and
affidavits (all signed, but the latter not sworn to), on their table and
left the office, not tendering money for their fees and commissions.

Phillips files affidavits to the effect that he presented his application
and affidavits upon the day named, tendering his oath to the affidavits
and also $20 in gold for fees and commissions, and that the officers ad-
mitted that (as was the fact) Timmons had previously notified them
verbally that he did not intend to avail himself of his preference right.
Afterward, January 28, Timmons appeared at the local office with
Charles F. Warren, and made formal waiver of his right, whereupon
Warren was permitted to enter the tracts.

The refusal of the local officers to accept Phillips's application was in
accordance with the strict reading of my predecessor's subsequent de-
cision of March 13, 1882, in the case of William Ebmen (Copp, May,
1882), which held that during the thirty days allowed Ehmen-the suc-
cessful contestant-within which he might enter the tract, " the land
was in a state of reservation, subject only to his entry."

This expression was broader, I think, than my predecessor intended
to state his ruling, or than a proper construction of the act of May 14,
1880, seems to me to warrant. Land in this condition is, undoubtedly,
in a state of reservation to the extent that the contestant cannot be de-
prived of his preference right if he applies to enter it within the re-
quired time; and during this time no one else can enter it to his exclu-
sion. The ruling in Ehmen's case, thus construed as respects a reser-
vation of the land, and as I think my predecessor intended, is in harmony

4531 L 0-21
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with my decision of March 12, 1883, in the case of Shanley v. Moran
(The Reporter, May, 1883), which held that during the thirty days of
p reference right allowed a contestant the tract may be entered by an-
other subject to the right of the contestant. Under the ruling, this ap-
plication of Phillips should have been allowed-if regularly made-
subject to the right of Timmons; and after Timmons's waiver of his right
entry should have been permitted to Phillips as the first legal applicant.
The only apparent defect in his application is that his affidavits are un-
sworn. But if, as he alleges, he tendered his oath thereto when pre-
senting them, it was the duty of the ocal officers or one of them to have
administered the oath, and he should lose nothing from their laches or
refusal to do so; and if, as he also alleges, he tendered the fees and
commissions for his entry, his right would seem superior to that of War-
ren. But whether he did or did not follow all the details of a complete
application after being told by the district officers that his entry could
not be received, need not be considered as material to the allowance of
his right. He had been refused, and has followed it by proper appeal.
His entry should be admitted, and upon the allowance of the same that
of Warren must be canceled. Your decision is reversed.

20. QUANTITY ALLOWED TO BE ENTERED.

FRACTONAL QUARTER SECTION.

C. A. RICE.

One hundred and sixty acres may be embraced in a timber-culture entry, notwith-
standing the section in question is fractional and contains only 342 acres.

Commissioner 1IcFarland to register and receiver, Susanville, Cal., May
16, 1883.

GENTLEMEN: I am in receipt of your letter of the 4th instant, from
which it appears that C. A. Rice has applied to make timber-culture
entry of 160 acres in Sec. 2, T. 45 N., R. 17 E., and as the entry, if allowed,
would embrace more than one quarter of the section which is fractional,
containing 341.93 acres, the register is in doubt as to whether it should
be allowed.

In reply I have to state that notwithstanding the proviso to section
1 of the timber-culture act of June 14, 1878, to the effect that not more
than one-quarter of any section shall be granted thereunder, this office
holds that a qualified person has the right to make a timber-culture en-
try of 160 acres of vacant land in any section devoid of timber, even
though said section may contain a less area than 640 acres.

You will so advise the claimant and allow him to make the entry de-
sired, if free from objection in any other respect.
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21. RELINQUISHMENT.

PREFERRED RIGHT-NOTICE

EUGENE Q. POWLISON.

During the thirty days' preferred right of entry, an entry by a third person was al-
loved; in view of the relinquishment of said right by the contestant, the entry is
allowed to stand.

Secretary Teller to Commissioner McFarland, September 20, 1883.

SKR: I have considered the appeal of Eugene Q. (not 0.) Powlison
from your decision of January 23, 1883, holding for cancellation his tim.-
ber-culture entry No. 6241 of the SW. I of Sec. 4, T. 142, R. 53, Fargo
district, Dakota.

It appears that the tract was formerly covered by timber-culture en-
try No. 2957 in the name of one John E. Bergrem, which one William
P. Burdick contested and procured the cancellation of, but that by rea-
son of the register and receiver's having inadvertently notified one J. W.
Burnham (who was merely a witness in the case), he had received no
notice of the cancellation until April, 1882, when, upon inquiring at the
local office, he was informed thereof, and that Powlison had entered the
tract November 1.7, 1881; whereupon Burdick asked that the entry be
canceled and he be allowed to enter the tract as a preferred claimant under
the provisions of the second section of the act of May 14, 1880 (21 Stat.,
140.)

Burdick having procured the cancellation of Bergrem's entry, was un-
questionably entitled to notice of the same by virtue of the express pro-
vision therefor contained in the said second section; provided, of course,
he had paid the "land office fees," which is presumable; for that is a
condition precedent to the operation of such provision, and it nowhere
appears that he had not so paid. I would therefore affirm your decis-
ion, had Burdick not filed a relinquishment of his rights in the premises,
which was (lone subsequently to your decision; but having done so, the
land is ipso facto open to settlement and entry, and this, by virtue of
the provisions of the first section of the act cited, without any further
action on your part. No reasons appearing to the contrary, I do not
see why it is not competent for Powlison to enter the tract. For the
reasons stated your decision holding his entry for cancellation is accord-
ingly reversed.
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DATE 0' FILING.-DATE OF CANCELLATON.-FIRST LEGAL APPLICA-
TION.

Svim v. MoGREW.

The relinquishment of a timber-eulture entry, held for examination and declared
valid, relates back to date of filing, and an application to enter presented e-
tween the date of filing the relinquishment and the date of canceling the entry
should be received as the first legal application.

Commissioner McFarland to register and receiver, Fargo, Dak., Novcmber
24, 1883.

GENTLEMEN: In a letter dated November 10, 1883, Messrs. Thomp-
son & Krogh, of Fargo, Dak., state that on May 24, 1883, the relin-
quishment of Edward A. Hepburn (timber-culture entry 7305, Septem-
ber 2, 1882, SW. i, 32, 143, 50) was filed in your office, together with an
application of Joseph Sim, and $14 was also tendered for fee and com-
missions on Sim's application to make a timber-culture entry on same
tract.

Reference is also made to your letter of September 3,1883, now before
me, explaining the case, and Messrs. Thompson & Krogh claim as at-
torneys for Sim that as he was the first legal applicant for said tract,
after the relinquishment of Hepburn was declared valid by this office,
that his case comes " under the head of Instructions, Circular January
12, 1883, Copp's Land Owner, p. 223, October 15, 1883."

It appears from your letter of September 3, 1883, that Hepburn's re-
linquishment, made under act of May 4,1880, was submitted by you to
this office, "for the reason that the relinquishment of Hepburn was made
within one year from date of entry."1

You further state that you, " on the 27th of August, 1883, allowed one
Charles E. McGrew to enter the land per timber-culture application and
affidavit No. 8777, without reference to the papers and money of Sim, on
file in the safe, or to his rights, if any he has, by virtue of those papers."

By my letter P of August 21, 1883, the relinquishment of Hepburn
was returned to you for cancellation; " no evidence of speculation or bad
faith on the part of Hepburn was apparent."

And by your letter of August 27, 1883, transmitting sundry timber-
culture relinquishments made under act of May 14, 1880, that of Hep-
burn appears as "filed and canceled by relinquishment, August 25,
1883, 10 a. m."

You go on to state in your letter of September 23, 1883:
To-day Messrs. Thompson & Krogh have called up the case, presented

another relinquishment executed by Hepburn (more than one year hav-
ing now expired since he made entry), supposing of course that the
first one had not been acted upon; With this second relinquishment
they presented the timber-culture application and affidavit of a party
other than Sin for the land. These papers were handed back to them
by the clerk in charge, with the notice that the entry of Hepburn had
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been canceled, and that of McGrew allowed. They then fell back upon
the application of Sim, and called our attention to the fact that the
same was on file in this office.

Whatever deductions may be made from this last recorded action of
Sim's attorneys, it is clear that his rights should not be denied him,
and his application to make a timber-culture entry should be allowed.

In the case of an application transmitted with a relinquishment,
which after consideration by this office you are directed to accept, the
application should also be accepted as the first legal application; for,
though the cancellation dates subsequent to the filing of the relinquish-
ment and the application, yet, it having been determined that the relin-
quishment is valid. by virtue of the act of May 14, 1880 (which contem-
plates a valid entry), the land became subject to disposal at the date of
filing it, and the right of the applicant relates back. (ee Instructions,
Copp, Vov. X, p. 223.)

You will, therefore, receive the timber-culture application of Joseph
Sim for the SW. 4, 32, 143, 50, which you will number of current series,
with a reference thereon to this letter C by date.

You will also cite Charles E. McGrew, timber-culture entry 8777,
August 27, 1883, SW. , 32, 143, 50, to appear and show cause why his
entry be not canceled for illegality, and if he so elects, he may relin-
quish his entry for cancellation without prejudice, with credit for fee
and commissions already paid.

Of this, you will in due time report action taken by McGrew.
Acquaint, with the contents of this letter, the parties in interest.

IMPROPERLY OBdIATED-MENTAL RELPLESSiVESS.

DUNCAN v. CAMPBELL.

A relinquishment obtained while the claimant was in a drunken stupor, and objected
to afterwards, cannot be considered a voluntary act.

Secretary Teller to Commissioner McFarland January 8, 1884.

SIR: I have considered the case of Oliver P. Duncan v. L. M. Camp-
bell, as presented by Campbell's appeal from your decision of July 14,
1883, holding for cancellation the said Campbell's timber-culture entry
for the SW. i of Sec. 34, T. O, R.8 W., Lincoln, Nebr., and reinstating
Duncan's timber-culture entry for said tract.

From the record it appears that C. J. Davis filed declaratory state-
ment for this tract June 3, 1873, canceled April 15, 1882; that Caspar
J. Davis made timber-culture entry therefor March 9, 1874, canceled
for voluntary relinquishment October 9, 18,8; that Oliver P. Duncan
made timber cul~ure entry therefor October 23, 1878, canceled for vol-
untary relinquishment October 10, 1881; that samuel M. Campbell made
timber-culture entry therefor October 10, 1881.

March 17, 1882, the local office transmitted the affidavit of Oliver P.
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Duncan, in which it was alleged that he bad duly complied with the
requirements of the law in the matter of his timber-culture claim; that
" he never, in fact, relinquished his said entry, or intended so to do, and
whatsoever may appear thus to be was obtained by fraud and urrep-
titiously, and without consideration," and asked that a hearing be al-
lowed with a view to the cancellation of Campbell's entry and the rein-
statement of his own.

By your letter of May 3, 1882, a hearing was ordered for the purpose
of ascertaining the faces in the premises, and the local office designated
June 20, 1882, as the day for such hearing.

From a careful review of the evidence submitted, I fully concur in
your conclusion that Duncan was "mentally helpless 2 when he signed
the said relinquishment.-

It appears that Duncan was in the habit of indulging in what some
of the witnesses denominated as '' periodical drunks, that on Septem-
ber 8, 1881, he was confined to his bed as the result of such a debauch,
and while in a druken stupor, being sufficiently revived by the adminis-
tration of liquor, he sat up in bed and signed said relinquishment, and
at the same time executed a deed of his homestead to a daughter, who
it seems returned the same to her father upon his recovery.

C. J. Davis is a stepson of Dunean, and a former claimant for this
land, as appears from the record, and at his solicitation the relinquish-
ment was obtained. L. M. Campbell is a friend and fellow-employ4 of
Davis, who admits that he made the entry on the suggestion of Davis.
It appears that Campbell has never seen the land covered by his entry,
and that since said entry Davis has exercised control over the land.

I am of the opinion that the relinquishment was fraudulently obtained
by Davis, in order that he might regain control of the land, and that no
equities appear of sufficient gravity to warrant any conclusion favorable
to Campbell's entry.

Your decision is therefore affirmed. Mr. Campbell's entry is canceled
and Mr. Duncan's reinstated.

TRANSPORTATION BY MAIL.-CONSIDERATION TO BE ACCORDED.

WILLIAM C. YOUNG.

Where a relinquishmen t was received by mail, but the letter tansmitting it was not
opened by the local officers for some time afterwards, the relinquishment is to be
regarded as filed at the moment of the receipt of the letter containing it.

Acting Secretary Joslyn to Commissioner McFarland, March 28, 1884.

SIR: I have considered the appeal of William C. Young fiom your
decision of July 11, 1883, dismissing his contest against timber-culture
entry No. 2248, made April 22, 1879, by Parley Round, covering the
SW. i of Sec. 24, T. 17, R. 15, Grand Island, Nebr.
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From the papers presented it appears that on April 3, 1883. Young
was allowed to file an affidavit of contest, together with an application
to enter the land, for failure by Round to comply with the requirements
of the timber-culture law. Shortly afterwards, on examining the mail
received on that-day, one of the letters was discovered to contain the
relinquishment by Round of the entry, which had been executed before
the clerk of a court of competent jurisdiction on March 28, 1883; where-
upon the local officers canceled the entry and allowed one Hiddleson to
make timber-culture entry No. 4522 of the tract. Hiddleson, it ap-
pears, obtained the relinquishment, and purchased the improvements of
Round.

An indorsement on the receiver's receipt, over the signature of the
register, shows that the relinquishment was received at the district
office on April 3, 1883, at 9 o'clock a. m.

There is nothing to indicate the hour of the day when Young filed his
contest proceedings; but it appears that on the opening of the office
in the morning le received information concerning the status of the
Round entry; he then departed and obtained the services of an attor-
ney in making the contest affidavit, which was then filed. The reg-
ister reports that, at the time when Young came to the office, the mail
had not been opened. Whether the officer refers to Young's first ap-
pearance or return is immaterial, since it is evident the relinquishment
was in the office prior to the filing of the contest affidavit.

The applicant, under the timber-culture law, is not required to present
his application to enter the land in person; and if he has recourse to
the mail for the purpose of presenting to the local officers the instru-
ment of his intention, he is entitled to the same consideration as if per-
sonally present.

The relinquishment having been received prior to the application to
contest, the latter proceeding cannot be permitted to stand, for the
simple reason that there was no cause for action when the contest affi-
davit was offered.

Your decision is affirmed.

22. SECOND ENTRY.

COMPLIANCE WITH LAW RENDERED IMPOSSIBLE.

FREDERICK C. ZIMMERMAN.

As a Texas cattle trail was established across the land during the first year after
entry, which the entryman could Dot prevent, and which destroyed it f. r timber-
culture purposes, the rights of relinquishm. nt without prejudice and of new entry
are granted.

Secretary Teller to Commissioner MilcFarland, May 10, 1883.

SIR: I have considered the appeal of Frederick C. Zimmerman from
your decision of November 17, 1P82, denying his aplication to make
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another entry in lieu of his timber-culture entry No. 1397, of the NW.
i of Sec. 20, T. 26 S., R. 25 W., Larned district, Kansas, which he asks
may be canceled with remission of fees.

It appears that he made said entry December 29, 1877; that he made
the application in question October 10, 1882, basing the same upon the
following state of facts, as set forth by him under oath: That in the
spring of 1878, just after he had broken 10 acres of his claim, what is
known as the Texas cattle trail" was established across the same,
whereby large herds of cattle are herded upon and driven over his
land, thus preventing him from further cultivating and planting in com-
pliance with legal requirements; that he is not endeavoring to evade
such requirements, but that he has done everything possible under the
circumstances to comply therewith.

Although the law doubtless contemplates that under ordinary circum-
stances no one shall be permitted to make more than one entry, I am
of opinion that under the peculiar circumstances of this case, it being a
matter solely between the Government and this petitioner, the general
rule ought to be relaxed to the extent of canceling his entry without
prejudice, and permitting him to make another. You will accordingly
permit him to make such entry upon the usual terms and conditions.
The application for remission of fees cannot be allowed.

Your decision is therefore reversed.

23. SIZE OF TREES.

FIXAL PROOF-REQ MIBEMENTS OF LAW.

JoHN SHOTTEN.

It is not only the number, but the size of the trees, that meets the requirements of
the timber-culture law of June 14, 1878.

Commissioner IcFarland to on. S. R. Peters M. ., gouse of Represen-
tatives, May 31, 1884.

Sim: I am in receipt by your reference of a letter (herewith returned)
from John Shotten, dated Kenilworth, Kans., 17th inst. He contends
that this office has no right to decide as to the size of the trees required
on a timber-culture claim, in order to insure the acceptance of final
proof as basis for final entry, and that it should be sufficient if the re-
quisite number of trees are growing.

In reference thereto, I have the honor to state that this office has
made no rule prescribing the size of trees required on a completed claim,
but I have felt it my duty to see that the requirements of the timber-
culture act of June 14, 1878, as to the number and age of trees necessary
on a claim, are fully met and set forth in proof.

Said act allows final proof to be made at the expiration of eight years
from date of entry, and requires that the trees on one half of the area
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planted shall have been cultivated and protected for a period of five
years, and the trees on the other half for four years, before final proof
can be accepted. At such ages, if the trees have been well cared for,
it is believed they will have reached such size as will reasonably insure
their maturity without further protection.

But it sometimes happens that the first plantings are destroyed by
drought or other unavoidable cause, and this causes one or more years'
delay in gettiDg the trees started on the road to permanent growth. In
such cases the trees cannot reach the necessary four and five years'
growth within eight years from date of entry. In order to meet such
delays in planting, and to secure the necessary ages of the trees, the
laws extends the time five years from the expiration of eight years
within which to present the required proofs of the cultivation and pro-
tection of the timber planted.

The object and intent of the law is to encourage the growth of per-
manent timber, and I deem it a public duty to insist that the require-
ments of the law shall be fully satisfied before transferring the Govern-
ment's title to land embraced in such entries.

24. SPECULATIVE PURPOSES.

CULTIVA,TION-GOOD FAITH-SALE OF LAND.

ELOCK V. BUSTED.

Rusted entered in 1876, but claimed the benefits of the act of 1878. This act enlarged
the provisions of the act of 1874, but is not inconsistent therewith in respect to affi-
davit required, to the effect that the entry is made for the cultivation of timber,
for his own exclusive use and benefit, in good faith for himself, and not for the
purpose of speculation.

The evidence shows the law not to have been complied with in this respect, as Husted
had bargained and sold or agreed to sell the entire tract to another, who was to
cultivate the land for a time for a part of the proceeds of the agricultural crop.
Held, That the entry should be canceled, as not having been made with a view
to appropriate the land to his ow:' use, but for speculative purposes.

Secretary Teller to Commissioner McFarland, March 5, 1884.

SIR: I have considered the case of George W. Klock v. A. W. Busted,
involving the latter's timber-culture entry made April 5, 1876, upon the
SW. of Sec. 20, T. 96, R. 42 W., Des Moines, Iowa, on appeal by
Klock from your decision of April 16, 188 , holding the entry intact.

Klock initiated this contest August 28, 1882, alleging Husted's failure
to comply with the law i respect to planting and cultivating trees,
and also that he had bargained and sold the tract to one Hutchinson.
The local officers (ot considering the testimony as to the alleged sale)
recommended cancellation of the entry because of usted's failure to
comply with the law in the other matters named. Your decision found
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that Klock, upon whom was the burden of proof, had not sufficiently
established such failure, and that the matter of the sale should be left
to Rusted's final proof.

This entry was made under the act of March 13, 1874, which requires
one applying for its benefit to make affidavit that his entry is made
"for the cultivation of timber." As the purpose of the act was "to
encourage the growth of timber" this object is a continuing obligation
upon an entryman, which he cannot avoid by diverting the land to pur-
poses otherwise lawful; and whenever afterwards-notwithstanding
the validity of the entry-he uses it as trading capital, or for specula-
tive or any purpose inconsistent with such object, he holds it in viola-
tion of law and it becomes subject to forfeiture.

iusted claims the benefits of the act of June 14, 1878 (amendatory
of that of 1874), which authorizes completion of an entry made under
the act of 1874, under its provisions. This act enlarges the affidavit
named in the latter act, and requires the applicant to swear that his
filing and entry are made for the cultivation of timber; that his entry
is for his own exclusive use and benefit; that he has made his ap-
plication in good faith and not for the purpose of speculation, or
directly or indirectly for the use or benefit of any other person or per-
sons whomsoever, and that he intends to hold and cultivate the
land and to fully comply with the provisions of the act. The require-
ments of these affidavits are not inharmonious. The latter are only
more specific than the former; and when the entryman fails to observe
those of the act of 1878, he shows that his entry is not " for the cultiva-
tion of timber" as required by both acts.

Neither of the acts contains, in terms, the provision of the pre-emp-
tion law that one claiming under that law shall not make any agree-
ment or contract by which the title he may acquire shall inure to the
benefit of any person except himself, but the tenor and spirit of both
are to that effect; and as a timber-culture entry is not assignable, when-
ever it appears that the entryman has sold the land or holds it for an-
other, or does any act manifesting a purpose to evade the law and not
to meet the duties imposed upon him, to wit, honestly and in good faith
to devote the land to the cultivation of timber as the law requires, he
is no longer a legal or an equitable beneficiary of the Government, be-
cause he violates the conditions upon which his entry was allowed, and
under which only it can be maintained.

It appears from the testimony at the hearing in October, 1882, that
in the spring of 1877 Rusted planted 10 acres of the tract to trees. In
October of that year he executed a bond to one Hlutchinson, by which
he agreed to sell and convey the tract to Hutchinson for $1,250, as soon
as he should acquire title thereto. At the same time Hutchinson, by
another instrument in writing, agreed to deliver to Rusted one-half of
all the grain which should be raised on the land in 1878, and each suc-
cessive year thereafter, until the $1,250 and interest thereon should be
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fully paid, at the market pce of grain, and agreeing also to sow 140
acres of the tract (it having been all broken and under cultivation) to
wheat in 1878, and thereafter at least 100 acres. He also agreed to
plant 10 acres of the tract to trees in 1878, and 10 acres in each suc-
ceeding year, until 30 acres were so planted; and it was mutually agreed
that if Hutchinson failed to cultivate the wheat as provided, Husted
might re-enter, and do what was necessary towards securing the crop.
Rusted thereupon delivered possession of the land to Hutchiuson, and
Hutchinson paid to Rusted (under the arrangement) $120.50 in Decem-
ber, 1878, and $100 in December, 1879, and he also planted about three
hundred trees in 1848, all of which appear to have died, and about the
same number in 1879, which shared the same fate; but neither he nor
any one cultivated those planted by Rusted in 1877, or those planted
by himself in 1878 and 1879. There is, however, testimony tending to
show that many of the trees were destroyed by a hail storm in 1881.
It will be noticed that none of the work upon the land after October,
1877, was performed by the entryman Husted, or by Hutchinson, in be-
half of Husted. but was all done by 11 utchinson in his own behalf after
he had possession of the land. In fact, Husted appears to have turned
over to Hutchinson his entire interest in the land, excepting his right
of re-entry, upon Hutchinson's failure to meet his obligations under their
agreement; otherwise it was an absolute sale of (or an agreement to
sell) all his rights under his entry, so far as he could effect a transaction
of that nature. e did nothing nor caused anything to be done in his
own behalf during the years 1878, 1879, 1880, or 1881, relative to the
planting and cultivating of trees, but left that whole matter to Hutch-
inson to be performed by him in his own (utchin son's) behalf. But in
1882, after Hutchinson had discontinued his money payments and failed
to plant and cultivate trees, and differences had arisen between them,
and their agreements had been apparently abandoned, and for pre-
tended compliance with the law he caused some tree slips to be placed
in rows on the land and plowed furrows over them; but it does not ap-
pear that this was a successful enterprise, and it cannot condone his
failure-for four years or more to meet the requirements of the law.

On these facts I am of the opinion that Rusted abandoned the land
from the fall of 1877 to the spring of 1882, with intent during that time
to convey it to Hutchinson-for whose use and benefit he held his en-
try-upon his acquisition of title; that the entry was held for speculat-
ive purposes and the cultivation of grain. and not for the cultivation
of timber. This was wholly inconsistent with the policy and intent of
the timber-culture law; and I modify your decision, and, as recommended
by the local officers, direct cancellation of the entry.

Motion for reconsideration denied April 15, 1884.
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X.-TIMBER AND STONE ACT.

1. MARRIED WOMEN.

A married woman cannot make entry under the act of June 3, 178, where the effect
would be to allow the head of the family to make two entries.

Commissioner McFarland to register and receiver, Oregon Otty, Oreg., Jan-
uary 12, 1883.

GENTLEMEN: In reply to your letter of the 20th ultimo, in which
you ask if married women will be allowed to purchase timber land un-
der the act of June 3, 1878, you are advised that while it is possible
that the statute is broad enough to admit of such a construction, still
in view of the restriction of the act to one entry by any person, and
the general policy of the laws confining entries of public lands to heads
of families and persons over the age of twenty-one years, I am of the
opinion that it would not be in consonance with the intention of the
act to allow entries in such manner that one person could control two
entries instead of the one to which he is restricted by law.

I prefer, however, not to decide absolutely that a married woman
cannot make an entry under the timber-land act, unless an actual case
should come before me on appeal from your decision.

2. MINOR.

LUTHER MANN.

Timber-land entry by a minor under act of June 3,1878, is not allowed.

Commissioner 131cFarland to register and receiver, Olympia, Wash., Janu.
ary 12, 1883.

GENTLEMEN: Referring to my decision of September 22, 1882, in the
matter of the appeal from your action refusing to allow Luther Mann,
who was a minor, to make a timber-land entry under the act of June 3,
1878, in which your action was overruled, and Mann was allowed to
perfect his entry, you are advised that this action was not intended to
establish a rule authorizing you to allow minors to purchase land under
said act, and you are instructed to reject all such applications, and ad-
vise the applicant of his right to appeal.

3. NON-CONTIGUOUS TRACTS.

Tracts comprising an entry under the act of June 3, 1878, need not be contiguous.

Commissioner McFarland to register and receiver, Shasta, Cal., November
25, 1882.

GENTLE-MEN: Referring to your letter of the. 31st ultimo, I have to
state that it is the practice of this office to allow entries under the tim-
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ber-land act of June 3, 1878, to embrace non-contiguous tracts, as in
ordinary cash entries, there being nothing in the wording of the stat-
ute to indicate that it was intended to restrict such entries to contig-
uous tracts.

4. PRELIMINARY AFFIDAVIT.

BELINQ ULSHMENT-PRFFERENCE RIGHTS.

SMITH V. MARTIN.

The filing of a preliminary affidavit under the timber and stone act of June 3, 1878,
does not appropriate the land involved so as to prevent a homestead entry sub-
ject to the rights of the timber claimants.

A relinquishment under the above circumstances by the timber claimant prior to the
bearing can give no preference right to a third party.

Acting Secretary Joslyn to Commissioner McFarland, August 13, 1883.

SIR: I have considered the appeal of Oscar Smith from your decision
of June 30, 1882, holding that J. A. Martin was entitled to enter as a
homestead the S. of the SE. and the S. of the SW. J of See. 2, T.
16 N., R. 1 E., Marysville district, California, subject to the rights of
Aaron Pugh.

It appears that February 4, 1882, Aaron Pugh filed an affidavit in
the local office of his intention to enter the land above described as a
timber claim, under the act of June 3, 1878 (20 Stat., 89); pending pub-
lication of the required notice, Martin filed an affidavit alleging that
the land was not timber land within the meaning of the law; citations
were issued and a hearing held April 26 and 27, 1882. On the first day
of the hearing, Martin made a formal application to enter the land as a
homestead. The local office held, after the investigation, that the land
-was in fact agricultural, and not subject to entry under the provisions
of the act of June 3, 1878, and " recommended that the homestead ap-
plicant be allowed to enter the land." From this decision there was no
appeal; but June 7, 1882, Pugh filed a relinquishment of his claim, and
Oscar Smith made an application to enter the land as a homestead on
the same day.

The register and receiver, June 14, 1882, forwarded to your office the
record and evidence in the matter of Pugh's application to make tim-
ber-claim entry, together with the homestead applications of Martin
and Smith, and submitted the case for your instructions.

June 30, 1882, you informed the local office that the application of
Martin should have been allowed at the time of its presentation, sub-
ject to any rights Pugh might establish on the hearing; and from this
decision Smith appeals.

The filing of a preliminary affidavit, as required in the act of June 3,
1878, did not operate as a complete segregation of the tract from the
mass of public lands, and Pugh acquired no rights on filing such affi-
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davit, unless he should fully show, on the day fixed by the expiration
of the sixty days of publication, that the land was more valuable for
the timber growing thereon than for agricultural or other purposes,
and until such time as that fact was established, the land was subject
to entry by the first legal applicant, under the homestead or pre-emp-
tion laws, subject only to the rights of the said timber claiman.. as es-
tablished on the hearing.

If the filing of the affidavit constituted no appropriation of the land,
it follows that a relinquishment made by Pugh conferred no preference
rights on the party obtaining the same.

Your decision is therefore affirmed, and inasmuch as the land has
been determined to be not subject to entry as a timber claim, and as
Martin was the first legal applicant therefor, he should be allowed to
enter the same as a homestead.

XI.-TIMBER LANDS.

PREFERRED CLAIMANT-BONA FIDES-CARACTR OF LAND-BURDEN
OF PROOF.

HUGHES V. TIPTON.

A timber-land entryinan is a preferred claimant against everybody except a prior
claimant and the United States. An adverse claim can be initiated only prior to
the date of the timber application, and should be filed during the period of pub-
lication.

A person who initiates his claim subsequently to the timber application is a preferred
claimant if the United States does not pass its title to the first applicant.

Any party may at any time allege illegality in respect of the qualifications or proceed-
ings of the applicant, the bona fides of his application, or the character of the
land.

The act of June 3, 1878, does not contemplate entries exclusively on land which is
wholly unfit for cultivation after the timber has been removed, but upon land
which is unfit for ordinary agricultural purposes.

The burden of proving the character of the land sought to be entered is upon the
timber applicant.

Secretary Teller to Comnissioner McFarland, February 23, 1884.

SIR: I have considered the case of Minor B. Hughes v. William C.
Tipton, involving lots 1, 2, 3, and 4 of Sec. 8, T. 26 S., R. 3 W., Roseburg,
Oreg., on appeal by Tipton from your decision of June 23, 1883, holding
that said tracts are not subject to his entry as timber land.

It appears that Tipton made application for said lots, and for the N1.
i of the NE. 4 of said section, on October 17, 1882, under the timber-
land act of June 3, 1878 (20 Stat., 89). On December 1, 1882, Hughes
made homestead entry No. 3982 for the SE. 4 of the NE. 4, and lots 3,
4, 5, and 6, of said section. Hearing was had in January, 1883, on
Hughes's denial of the alleged character of the land, and objection to
the issue of patent.
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In the case of Smith v. Martin (10 Land Owner, 198), it was held by
this Department that the timber application does not reserve the land
against settlement or homestead entry, and that such settlement or
entry is subject to the prior rights of the timber applicant if he fur-
nishes the evidence required by section 3 of said act. But said case is
not to be extended beyond this ruling, nor to be construed as deciding
that a subsequent settler or entryman has rights superior to those of
the timber applicant. It is to be observed that sections 2 and 3 of said
act are carefully drawn, and are so closely analogous to similar provis-
ions in the pre-emption and mining laws, that under settled decisions
of the Land Department there should be no difficulty in construing
them, in so far at least as they apply to the facts in the case now before
me. Section 2 provides for an oath similar, and with similar penalties
for false swearing, to that prescribed in section 2262, Rev. Stat., and in
general it may be said that the applicant, having taken said oath, and
furnished the proofs required by section 3 to the satisfaction of the local
officers, is as fully entitled to enter the land as a pre-empter who has
takentheoath and furnishedtleprofs required of him. Hencethe timber
application initiates a valid claim to the land, in the same manner as does
the pre-emption declaratory statement; and the applicant under it, in
like manner as the pre-emptor, has a preferred right against everybody
but a prior claimant and the United States. This is the full force and
effect of the provision in section 1 of said act, which declares that
4 nothing herein contained shall defeat or impair any bona fide claim

under any law of the United States ;" said clause could not be inter-
preted as regarding as bona fide an adverse claim made after patent,
and, if so, a claim made subsequently to the timber application is not
contemplated; for it is a rule that the patent relates back to the date
of the initial act, so as to cut off intervening claimants.

The language of section 3, referring to an "adverse claim " and a
"valid claim," is therefore to be understood as referring to a claim to
the land initiated prior to the date of the timber application. By a
prior claim, founded on settlement or entry, the claimant obtains the
right of or to possession, and a subsequent timber application cannot
impair or defeat it. The analogy of this section, in respect of both terms
and requirements, to section 2325, Rev. Stat., relating to mineral appli-
cations and adverse claims, is striking, and supports the proposition
that the adverse claim is one based on an alleged prior possessory right.
Hence this section contemplates the filing of an adverse claim during
the period of publication, which shall prevent the entry until after in-
quiry into the question of priority of right to the tract. But if said
claim on its face shows that it was initiated subsequently to the timber
application, it cannot delay the entry, if the applicant duly furnishes
the required proofs. A person who initiates his claim subsequently to
the timber application gains no right against the applicant or the United
States, though he has a preferred right to the land against all the world
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besides; the position he occupies is simply this-that if the United
States does not pass its title to the applicant, he has the next best
claim to the land.

The proviso to the third section contemplates a protest after entry
against the issue of patent, and is similar in terms and purpose to the
proviso to section 2325, Rev. Stat. The protestant, to be heard, must
allege a " valid claim," under which the lands are " held by him," and
the issue at the hearing is on the question of priority of right.

Whilst the statute thus provides for a contest by a party in interest,
it does not prohibit the appearance at any time of a party not in inter-
est as amicus ourice, who alleges illegality in respect of the qualifica-
tions or proceedings of the applicant, the bona fides of his application,
or the character of the land. Of such character must the claim of
Hughes, in the case at bar, be regarded; for, since his entry was made
subsequently to Tipton's timber application, it gave him no standing
as an adverse claimant; but, as his allegation is that the land is fitted
for cultivation, it raises the question of the legality of Tipton's appli-
cation, which is the only issue in the case. (Jones v. Finley, 10 L. O.,
365.)

In Spithill v. Gowen (10 Land Owner, 73) it was held by this Depart-
ment that the act under consideration contemplated the sale as timber
land of such tracts only as had " soil unfit for ordinary agricultural pur-
poses, when cleared of timber." To this ruling I adhere; and I may re-
mark, in addition to what was said in that case, that the settlement
laws unquestionably authorize agricultural claims to land covered by
timber, and that this act recognizes them in several instances. For ex-
ample, "nothing herein shall authorize the sale of the improvements of
any bona fide settler," and the claimant must prove that " the land is
unoccupied and without improvements ;" the existence of a valid settle-
ment or improvement is therefore fatal to the timber claim, notwith-
standing the land may be non-agricultural. The act evidently discrim-
inates in favor of a bona fide settler, irrespective of the question of the
character of the land. Section 4 of the act also provides that "nothing
herein contained shall prevent any agriculturist from clearing his land
or preparing his farm for tillage," and it has all the force of a declaration
by Congress that timbered lands are subject to agricultural settlement.
Hence the character of the soil at date of entry, apart from the char-
acter and value of the trees then covering it, is the true test of its status
as agricultural land.

In ruling on Tipton's application, you have held, I observe, that en-
tries under the act of June 3, 1878, " can only be made for land which
is wholly unfit for cultivation, after the timber has been removed," and
you base the ruling on the case last mentioned. This ruling carries that
case beyond its letter and spirit, which go no further than to hold that
the soil must be " unfit for ordinary agricultural purposes," in order to
subject it to sale as timberland. Such is the correct standard, undoubt-
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edly, and the only one which could be properly adopted in view of the
law, which institutes a comparison of values by force of the descriptive
terms, "valuable chiefly for timber, but unfit for cultivation." A similar
comparison is made in the mining law between the value of agricultural
and mineral land, and its application is not at all difficult in the admin-
istration of either law. For instance, if a timber application should
cover timbered land whose soil was so thin or so poor, or whose surface
was so precipitous, rocky, or broken, as to unfit it for raising crops in
the ordinary manner and quantity, it would be valuable chiefly for tim-
ber. Or again, if scattered here and there were patches of arable land,
but so that they aggregated a less quantity than those parts unfit for
cultivation, the tract would be valuable chiefly for timber. But if all or
nearly all of a 40-acre tract were arable land, it should be segregated
from the quantity applied for, provided there were a settler desirous of
taking it. The burden of proof must be on the timber applicant where
the issue is on the character of the land; for this law is an exception to
the general settlement laws, and the person claiming its benefits must
show that his case comes within the exception.

Under the aforesaid rules, the testimony concerning the character of
the land covered by Tipton's application is now to be tested. There
appears to be no evidence concerning the N. of the NE , and the
question is as to the character of lots 1, 2, 3, and 4. Much of the testi-
moDy concerns the character and marketable value of the timber on
said lots, and is therefore irrelevant. Upon the whole, I reach the coii-
clusion that the major part of lots 3 and 4 is agricultural land, as the
local officers decided, and that the major part of lots 1 and 2 is rocky,
hilly, unfit for cultivation, and chiefly valuable for timber. Conse-
quently Tipton's application should be canceled as to lots 3 and 4.

It is shown by the testimony that Hughes had not settled on the
land covered by his homestead, and counsel argue that the award of lots
3 and 4 should not be made to him, for the reason that he has not a
valid claim. There is no award by this decision to Hughes, who is
heard as amicus curice only, and his homestead claim must be adjudi-
cated on its own merits, when he comes to prove up or to defend his
rights in a contest.

Your decision is modified accordingly.

XII.-UNSURVEYED LANDS.

SETTLERS' RIGHTS-FILING OF PLATS-"JUMPING" OF CLAIMS.

Commissioner McFarland to Messrs. Tice & XLjon, Columbia, Dak., Sep-
tember 29, 1883.

GENTLEMEN: I am in receipt of your letter of the 19th instant, rela-
tive to the rights of settlers on unsurveyed lands. You state that num-
bers of bona fide settlers are upon lands which have been surveyed in the

4531 L o-22
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field, but that the plats of survey will not be filed in local office before
next February; that such settlers have expended all their means in im-
provements, and are compelled to leave their claims this coming winter
or starve. You ask if there is any way in which their claims can be
protected from being "jumped" during their absence.

In reply, I have to advise you that settlers on unsurveyed lands are
allowed three months from filing of plat of survey in the local land office
within which to put their homestead or pre-emption claims of record,
and their rights will relate back to date of settlement. If, during the
temporary absence of such settler (provided his claim is made of record
within the proper time, and no abandonment is shown), another party
settles on theland, the claim of the first settler would be considered as
the prior one, and if good faith is shown would be protected. This
office, however, cannot undertake to prevent the "jumping" of any
claim.

XIII.-VALENTINE SCRIP.

JOHN FARSON.

Application to locate this scrip on a certain tract in Chicago rejected for reasons
given in previous decisions.

Secretary Teller to Commissioner McFarland, June 8, 1883.

SiR: I have examined the matter of the application of John Farson
to locate Valentine scrip, 210 E., on the addition to fractional Sec. 15,
T. 39 N., IR. 14 E., 3d P. M., in the city of Chicago, Ill., containing 11.61
acres, as surveyed by Edward Talcott, in 1836, on appeal from your de-
cision of April 19, 1882, rejecting the application.

The township was surveyed in 1821 (approved 1822), and said frac-
tional Sec. 15 was then surveyed and platted-Lake Michigan being its
eastern boundary.

Under the grant to the State of Illinois, by act of March 2, 1827 (4

Stat., 234), to aid " i opening a canal to unite the waters of the Illinois
River with those of Lake Michigan," said section was approved to said
State by President Jackson, May 21, 1830.

The land in question is part of a sand bar lying opposite to Secs.
10 and 15, which appears from the record to have been formed after
the survey of 1821, and probably after the transfer of said fractional
Sec. 15, to the State. The status of this sand bar in respect to its
being public land of the United States has been repeatedly considered
in your office and by this Department.

Commissioner Whitcomb, in a letter to the register and receiver, of
April 4, 1838, referring to the Talcott survey of this bar, says:

This office has no official knowledge of the existence of any such pub-
lic land, and has never authorized any survey of the same, it being as
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represented an accretion or sand bar formed since the original survey
in 1821.

Commissioner Wilson, in a letter dated June 12, 1868, says:
The survey of the accumulated sand in front of said fractional Sees.

10 niu( 15, being addition to the lands originally surveyed in 1822, and
consequently inures to Fort Dearborn Reservation in Sec. 10, and the
State of Illinois under canal grant in See. 15.

In 1875, George F Blanchard applied to locate this same 11.61 acres
with the same kind of scrip (Valentine scrip, No. 31, E). The location
was rejected by your office February 12, 1878.

The Commissioner in his decision says that " the land was not public
land, and that the Talcott survey was unauthorized and not binding
ulponI the Government." He further held that the first survey (1821)
(lescribed fractional "section 15 as bounded on the east by the lake;
and there being no evidence showing that such was not the fact so far
as relates to section 15, it must be accepted as a fact, and whatever
accretions have been made to said section passed to the State with the
section under the grant for canal purposes in 127."

Britton, Gray & Drummond applied to locate Valentine scrip 159,
E., on that part of the sand bar lying opposite Sec. 10. On appeal
to this Department, my predecessor, Secretary Schurz, in his decision
of the case (February 28, 1879) found that there had been a gradual
accretion of land from the lake to the southwest fractional quarter of
Sec. 10, between the years 1821 and 1836." He rejected the application
to locate for the following reasons, viz:

1. The tract applied for is not public land of the United States.
2. Valentine scrip is not locatable on this class of lands.
In the case of Merrifield v. Illinois Central Railroad, decided by me

January 22 last, the same piece of land was involved as in the case
above cited. I considered fully the question of the legality of the Tal-
cott survey, and held that it was unauthorized and invalid. I further
held, upon the merits, that said tract was not " unoccupied and unap-
propriated public land of the United States," and approved of the de-
cision of Secretary Schlrz to that effect in the Valentine Scrip case.

From the cases which I have already referred to, and the opinions
which have prevailed respecting the character of this land from the
time of Commissioner Whitcomb's letter in 1838 to the present, it would
sect that it ought to be understood by this time that the tract in ques-
tion, including that part of it which lies opposite to Sec. 10, is not pub-
lic land of the United States, and therefore not the subject of any scrip
location whatever.

Your decision rejecting the application to locate in this case is af.
firmed.
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1. Donations.
2. Missionary Occupancy.

I.-ARIZONA.

PRIVATE CLAIMS.

CLAIM UNDER ACT OF FEBRUARY 5, 1875.

SAMUEL H. DRACHMAN.

Claims under above act to be initiated by filing same with register and receiver;
then to be submitted to General Land Office on the question of twenty years' oc-

cupancy; if decided adversely to claimant the land will be open to pre-emption

or homestead; the occupant, at date of act, though having settled within less
than twenty years, to have prior right.

Register and receiver should act jointly in cases under said act.

Commissioner McFarland to register and receiver, Tucson, Ariz., July 23,
1883.

GENTLEMEN .' I am in receipt of the letter of the receiver of Octo-

ber 19. 1882, transmitting the affidavit of Samuel H. Drachman, rel-
340
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ative to his claim No. 1, under the act of February 5, 1875 (18 Stat.,
p. 305), and recommending that the claimant be permitted to make pay-
ment in cash for the land claimed under said act.

In considering said recommendation I have to state that said act pro-
vides that claimants thereunder shall file their claims with the register
and receiver of the United States Land Office for the district in which
the land claimed is situated. This Mr. Drachman has done. His case
should now be brought before this office upon the question of occupancy
for twenty years prior to February 5, 1875, in the manner pointed out
by said act. If this question of occupancy should be finally decided
adversely to said Drachman claim, then the land covered thereby will
be open to settlement under the provisions of the pre-emption or home-
stead laws of the United States; the occupant of the land in question
at the date of said act of February 5, 1875, who had settled thereon
within a period less than said twenty years to have a prior right to
homestead the same.

As this case is not yet before this office upon the question of twenty
years' occupancy as contemplated by said act, and consequently no final
decision upon that question has yet been rendered, it follows that the
receiver's recommendation that the claimant be allowed to purchase the
land claimed by him at this stage of the proceedings is premature, be-
ing sustained neither by the law, nor the facts in the case.

The law contemplates that your action in regard to the claims herein
referred to should be joint, and therefore it is expected that you will
hereafter abstain from making separate recommendations or suggestions
in regard thereto.

PROOFS-ACT OF FEB UABRY 5, 1875.

SOLOMON WARNER.

Proof of occupancy should be definite; facts should be required to be proved, and not
conclusions of witnesses accepted.

Where proof is not definite and sufficient, register and receiver should summon wit-
nesses and examine them orally, on interrogatories, as per instructions herein
given.

Commissioner McFarland to register and receiver, Tucson, Ariz., July
31, 1883.

GENTLEYMEN: I have examined the papers submitted with your sep-
arate reports in the case of Solomon Warner, who claims lots 11 and 19
in Sec. 14, T. 14 S., R. 13 B., Pima County, Arizona, under special act of
Congress, approved February 5, 1875, entitled "An act to grant title to
certain lands in the Territory of Arizona" (18 Stat., p. 305).

These papers have been forwarded here for the purpose of obtaining
a patent for said tracts of land by reason of twenty years' occupancy or
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possession of said lots prior to February 5, 1875, by said Warner, or
those under whom he claims.

The claimant has introduced as proof in this case, to sustain his title
to said lot No. 11, an instrument in writing, dated July 1, 1849, signed
by Jose Capistran.

This instrument purports to sell to Jesus Castro lands which were
granted him (Capistran) by the supreme government; but does not in
any other manner indicate what lands were sold, nor is a grant of any
land to Capistran found among the papers in this case.

On the 23d day of November. 1874, Jesus Castro and wife by deed
conveyed to Dolores Waltemath a tract of land which is so described
as to identify the same (as to some of its boundaries) as said lot No. I1,
and on the 14th day of December, 1875, this same tract of land was
by deed conveyed by Dolores Waltemath and husband to Solomon
Warner.

The claimant has also introduced as proof in this case, to sustain his
title to said lot No. 19, a deed dated June 7, 1875, from Tomas Elias
an(l wife to Samuel Hughes, and a deed for the same land dated July
7, 1875, from Samuel Hughes and wife to Solomon Warner.

The proofs accompanying these several deeds are the affidavits of
different parties. The matters sworn to by these afflants are general
in their character, being in substance that said Warner and those
under whom he claims have occupied said lands for upwards of twenty
years prior to February 5, 1875.

This oceupaney or possession should, in ny judgment, be shown in
a more definite manner. Facts should be proved, and not the couclu-
sious of the witnesses testified to.

The joining of these two distinct claims in one action is another em-
barrassing feature in their adjudication by this office.

Said act of February 5, 1875, authorizes you to summon witnesses, ad-
minister oaths, and take testimony.

This provision of law seems to impose upon you the duty of summon-
ing witnesses in these cses, and interrogating them, under oath, in
regard to the matters involved.

When the instructions of November 26, 1877, under said act of 1875,
were issued, the United States land office was at Florence, a long dis
tance from the lands in question, and, consequently, for the convenience
ot those claiming thereunder, it was then considered proper to accept
proof in the form of an affidavit: but as said lands are now near to your
office, and as the affidavits accompanying the proofs in these cases are
not deemed sufficiently definite upon those points which are considered
material, I hereby modify said instructions, by instructing you to here-
after examine witnesses orally, under oath, and reduce the questions
propounded and answers given to writing in all eases where the wit-
nesses are within the jurisdiction of your office.

In order to enable you to adjudicate said clainmsseparately and in ae-
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cordance with said instructions as herein modified, I return herewith
said deeds and the proofs attached thereto, that you may reopen each
case and fix a day when you will, at the office of the register, take testi-
mony relative to the questions to be adjudicated.

After giving the interested parties due notice of the action taken by
you pursuant to the modified instructions, you will thereafter be gov-
erned in your official action thereon by the provisions of said act of
February 5, 1875, and the rules of practice now in force.

In the examination of witnesses as herein indicated you will first es-
tablish their competency to testify by having them testify as to their age,
occupation, place of residence from February 5, 1855, to February 5,
1875; and particularly as to their knowledge of the land involved, and
how such knowledge was acquired.

In framing the questions to be asked of each witness the act of 1875,
and the instructions issued by this office, pursuant thereto, will be your
guide.

Each question should be so worded as to confine, as nearly as possi-
ble, the witness to those things within his own knowledge.

You will make a report in each case when you forward here the tes-
timony taken.

ACT OF FEBRUARY 5. 1675-LANDS RESERVED.

WILLIAM A. MCDERMOTT.

The offer of McDermott to file declaratory statement was properly ejected. The
land being claimed by Hughes and others, under said act of 1875, no claim can be
initiated thereon while said former claims remain unadjudicated.

Commissioner McFarland to register and receiver, Tucson, Ariz., January
14, 1884.

GENTLEMEN: I am i receipt of your letter of the 20th ultimo trans-
mitting papers on appeal from your action refusing to allow William A.
McDermott to file a declaratory statement under the provisions of the
pre-emption act of September 4, 1841, covering the E. * of NE. I of Sec.
3, and W. J of NW. 1 of See. 2, T. 14 S., R. 1 E., in the district of lands
subject to sale at your office.

It appears by said papers that you base your refusal to allow said
filings upon the grounds that the tracts of land covered by said declara-
tory statement are reserved by virtue of the provisions of the act of
February 5, 1875 (18 Stat., p. 305), by reason of certain claims having
been iled pursuant thereto, which have not yet been finally adjudicated
and settled, and consequently cannot be now disposed of under said act
of 1841.

It is shown by evidence on file here that claims under said act of 1875
were filed February 3, 1876 (covering nearly all the land in question),.
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by Samuel Hughes, Frentino Cota, Leonardo Romero, Juan Jose Ortiz,
and Francisco Romero.

These claims have not yet been adjudicated and their validity'deter-
mined.

Said act of 1875, where the title of the claimant is found to be valid,
as therein provided, relinquishes the title of the United Stateseto the
land claimed and makes a grant of the same to such claimant. 

In view of this legislation no claim can be initiated to the land in
question, under said act of 1841, while the claims of Hughes and others
are in their present condition.

Your action in rejecting said filing is therefore sustained and you will
so notify Mr. McDermott, and at the same time advise him of his right
of appeal from this ruling to the honorable Secretary of the Interior.

II.-CALIFORNIA.

1. PRIVATE CLAIMS.

MOTION FOR REHEARING.

RANCio EL SOBRANTE.

The matters presented not bringing the case within the rules under which rehearings
are granted, and no groand being discovered which upon the prin ciples applicable
to new trials would justify opening the case, motion denied.

The merits of the decision having been argued at length by counsel, are also consid-
ered, and ii) reason found for dissent from the conclusions reached therein.

Secretary Teller to Commissioner McFarland, April 4, 1883.

SIR: The decision in this case upon its merits was rendered by my
predecessor on appeal from your office February 23, 1882.

A petition for a rehearing on behalf of said rancho was made and
filed on the 17th day of April thereafter.

April 28, 1882, a motion to dismiss the motion for a rehearing was
made by counsel for contestants and a printed brief filed.

On the 7th day of March, 1883, an oral argument was made before
me in behalf of the petition for a rehearing.

I have considered such argument and the brief submitted therewith.
The case presented does not bring it within the rules upon which re-
hearings are generally granted, nor do I think that any ground is dis-
closed that, under the rules and the well-established principles relating
to new trials, would justify me in opening the case and directing a
rehearing.

Counsel for the petition, in his oral argument and brief submitted at
that time, dwelt at length upon the merits of my predecessor's decision.
I have considered said argument and brief in that respect also, and
have taken occasion to examine the briefs and papers laid before my
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predecessor at the time of his said decision, and see no reason to dis-
sent from the general conclusions and result reached by him.

The motion for a rehearing is denied.

APPLICATION TO REOPEN CASE, ETC.

RANCHO LAS VIRGENES.

Where the application raises the same question formerly considered, all parties in-
terested having had full opportunity to be heard and produce testimony, and no
new matter of law or fact is presented, all having been fully investigated, the
case must be held definitely settled and reopening denied.

Secretary Teller to Commissioner McFarland, JTuly 2, 1883.

SIn: You transmitted, under date of the 22d instant, for my consid-
eration, the protest of D. M. Vejar and others, claiming to be owners or
to have interests in the Rancho Las Virgenes, in Los Angeles County,
California, against the approval of the survey of said rancho as di-
rected by Secretary Kirkwood's decision of June 10, 1881, and asking
for permission to introduce further evidence in the case. They allege
that, in their opinion, the testimony taken at the hearing in Decewiber,
1880, as to the location of the point of beginning of the juridical pos-
session of said rancho was either misunderstood by the interpreter or
improperly interpreted by him, and that it differently located said point
from the location found by my predeeessor's decision.

The facts respecting this rancho and the several surveys thereof are
minutely detailed in your several reports thereon to this Department.
it appears that a survey of the rancho was made in 1875, which was
not adopted, and another was made in 1876, both by United States
Deputy Surveyor Goldsworthy. The second survey was published and
not objected to. and was approved by the surveyor-general in 1877,
and returned to your office for appropriate action. In July, 1878, it
was set aside by Secretary Schurz, chiefly for its supposed erroneous
location of " Cruz (le Tapia," the place of beginning of the juridical pos-
session of the original grant of Las Virgenes, and he directed a new
survey in accordance with the specific boundaries set forth in the act of
juridical possession, commencing at the place referred to as " Cruz de
Tapia." In December, 1879, the surveyor-general returned to your
office, with his approval, the plat of said new survey and the field-notes
thereof, made by United States Deputy Surveyor Minto. Subsequently
certain descendants of the confirmee of the lands intended to be em-
braced in the rancho filed a protest against said survey, representing
that it excluded therefrom their settlements and improvements in that
it located " Cruz de Tapia" at a different point from where it in fact
was, and thereupon, October 22, 1880, Secretary Schurz directed an in-
vestigation to be made by the surveyor-general to ascertain its correct
location. June 10, 1881, Secretary Kirkwood, in view of the testimony
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submitted at said investigation and of all the papers in the case, and
concurring in the conclusions reached by you, as stated in your letter
of Mat 13th preceding, located "Cruz de Tapia at a named point, and
directed that the Minto survey be set aside and that a new one be made
in accordance with his findings. The survey was made accordingly.
Subsequently one Miguel Leonis and others moved for a reopening of
the case, which, May 8, 1882, upon consideration of all the facts, de-
nied, holding that no sufficient reasons were presented for any modifi-
cation of the instructions upon which the survey was based, or for the
survey.

The chief question in all these proceedings involved the correct loca-
tion of " Cruz de Tapia," the place of beginning of the juridical pos-
session of the original grant of Las Virgenes, and this review of the
case shows the earnest efforts of your office and of this Department in
that respect, and with what caution conclusions have been reached.

The present proceeding again raises the same question. All thepar-
ties in interest have heretofore had full ol)portunity to submit their
views with such testimony as they saw fit. No new matter of law or

of fact is presented. The protest and petition set forth the views of the
petitioners only, and the facts they allege are not under oath. As all

these matters have been heretofore fully investigated and considered,

and as I find nothing in the case to justify its reopening, it must be held

definitely settled by the former action of this Department. The protest

is therefore dismissed; the petition is denied.

ON MOTION FOR RBVIEW OF DECISION BY SECRETARY SCHUBZ,
MARCH 3, 1881.

PUEBLO LANDS OF SAN FRANCISCO.

The right to the Pueblo title and possession rests in the city of San Francisco by
judicial confirmation.

The description of the land confirmed being "so much of the extreme upper portion
ofthepeninsula, above ordinaryhigh-watermark, as willcontainanarea
of 4 square leagues; said tract being bounded north and east by the Bay of San
Francisco, on the west by the Pacific Ocean," &c.. the line intended must be taken
to be the line of ordinary high-water mark of the bay and the ocean proper, cross-
ing the mouths of creeks and estuaries and including the same and the shores
thereof, although lying below the line of ordinary high tide.

The decision of Secretary Schurz, making the " Red Line Map " the basis of the sur-
vey directed thereby, did not require it to be inflexibly adhered to, but required
the tide line of the bay to be followed and not that of the banks of estuaries and
streams.

Compliance with former decision directed.

Secretary Teller to Commissioner IfeFarland, July 12, 1883.

SIR: I have considered a motion for review of the decision rendered by

Mr. Secretary Schurz, March 3, 1881, in the matter of the survey of the



DECISIONS RELATING TO THE PUBLIC LANDS. 347

Pueblo lands of San Francisco, setting aside, as to the particulars
named, what is known as the Stratton survey, executed in 1867, and di-
recting a new survey of the line of high-water mark on the Bay of San
Francisco, taking as a basis what is designated as the "Red Line of-
the original shore, as delineated by authority of an act of the legislature
of California, approved Maich 26, 1851.

The motion for review was duly presented under the permission of
the Department i April, 1881, with a request that the matter of argu-
ment be left open for the consideration of whatever questions might
arise in the further progress of the case, and was formally renewed in
September, 1882, by counsel for the parties interested in the approval
of the Stratton survey, and after full oral and written argument the
whole case has been regularly submitted for my decision.

Having complete jurisdiction of the case, as shown by the authorities
cited on page 4 of the former decision-also Maguire v. Tyler (. Bi., 195,
and 8 Wall., 650), Van Reynegan v. Bolton (95 U. S., 33), Snyder v.
Sickles (98 U. S., 203), and other cases-I propose to give such direc-
tion in the matter as will lead to an intelligent execution of the survey,
at the same time limiting the expression of my views to the exact points
presented by the pending application.

The right to the Pueblo title and possession rests in the city of San
Francisco, by judicial confirmation, sanctioned and ratified by legisla-
tive grant. (Trenouth v. City and County of San Francisco, 100 U. S..
251.) The case just cited contains not only a clear and concise state-
ment of this particular grant, but of the Mexican custom and law in
which such title originated. The acts of Congress referred to are those
of July 1, 1864 (13 Stat., 333), and March 8,1866 (14 Stat., 4), the latter
of which released all claims of the United States upon certain trusts,
and by direct reference to the decree of the circuit court of the United
States rendered May 18,1865, which specified the boundary calls of the
grant.

The descriptive language of the decree is this:

The land of which confirmation is made is a tract situated within the
county of San Francisco, and embracing so much of the extreme upper
portion of the peninsula above ordinary high-water mark (as the same
existed at the date of the conquest of the country, namely, the 7th of
July, A. D. 1846), on which the city of San Francisco is situated, as will
contain an area of four square leagues; said tract being bounded on the
north and east by the Bay of San Francisco, on the west by the Pacific
Ocean, and on the south by a due east-and-west line drawn so as to in-
clude the area aforesaid.

All material questions relating to this boundary are, as I understand
the case, now settled, except the single inquiry whether or not in run-
ning along the line of ordinary high-water mark of the ocean, and es-
pecially of the bay, the main shore or coast line of such body of water,
identified by its larger description, shall be followed, cutting across
the mouths of streams, estuaries, and creeks which, intersecting thebody
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of the peninsula, find their entrance into the said ocean or bay; or
whether such estuaries as also fall below high tide shall be segregated
by following up the tide line on one side and down on the other, so as
to map them, as it were, as a part of the sea, and to measure only the
land surface thus articulated and segregated, to obtain the area called
for by the grant.

My predecessor held that the former was intended by the decree and
expressed its true construction. The applicants for review adhere to
and insist upon the latter interpretation.

Mission Creek, so called, running into Mission Bay, an interior part
or portion of the Bay of San Francisco, presents the principal locality
of the controversy; although several other streams are also affected by
the tidal flow, and strips of land along their banks are, or were in 1846,
submerged by the ordinary high tides. All these lands are now re-
claimed, and covered by the streets, blocks, and buildings of the city.
It is sufficient for this case to fix the meaning of the decree as to Nis-
sion Creek; for, if that be excluded as a boundary, all the other streams
and lesser channels will, by the same rule, fall within the exclusion.

It is broadly contended that the controlling words of the decree are
those first occurring, viz, " embracing so much * * above ordi-
nary high water mark * * * as will contain an area of four square
leagues; " that this is descriptive of the lands with reference to every
part and parcel of the same wherever situated, and draws to itself every
subsequent mention of boundary, so as to compel us to treat all the
waters below high tide in any part of the peninsula as forming " arms
of the sea," which must be considered as a part of the sea named for
boundary, and " meandered" out for quantity, in obtaining the area
which governs the location of the south line of the grant. Others con-
cede that possibly the fact of navigability of the estuary may have some
bearing, but claiim that if the stream was navigable it necessarily formed
a part of the bay called for, and its high-tide line must be taken in sur-
veying out the land.

To my mind both these views are extreme, and at variance with the
intent and language of the decree. These first words of description are
of the land as " a tract," a " portion of the peninsula " referred to as a
whole, by reference to its situation " above ordinary high water" of the
surrounding ocean and bay; description of the land as such "penin-
sula," and only intended to set out the location and situs of the grant,
lying there as a portion of country within well-known natural water
boundaries and rising above their ordinary lines of high tide. This
peninsula was confirmed as a tract granted for municipal purposes, for
the uses of a prospective and growing city, which at date of confirma-
tion had already achieved more than its early promise. Manifestly,
such a grant must take whatever is inland with respect to the bodies of
water surrounding it-whatever might or should attach to its muni-
cipal uses-and, if traversed by a water course, everything not strictly



DECISIONS RELATING TO THE PUBLIC LANDS. 349

belonging to the public easement, to the jus publicum as recognized by
the law of nations, would naturally fall within the municipal right. To
change or limit this natural and persuasive presumption of intent,
words of clear and unmistakable import must be used; not words which
may reasonably find full interpretation in the opposite view.

Now, when we look at the calls for boundary there is no ambiguity,
no doubtful phraseology: Said tract being bounded on the north and
east by the Bay of San Francisco, on the west by the Pacific Ocean."
The "tract " bounds upon the " bay " and oeean," not upon estuaries,
creeks, and streams intersecting such tract, eveu though they be navi-
gable, and technically termed " arms of the sea."

I have examined the fll list of authorities cited and brought to my
attention at the argument and subsequently, and have no question to
raise respecting them in a case to which they apply. Those on which
great stress is laid are Hunt's Law of Boundaries, 16, 17; 8th Alabama,
1 to 24; 16 Peters, 251, 266, 267; 6 Cowan, 518, 540; 2 Wallace, 590;
94 U. S., 324. In all these cases the arm of the sea, or the stream itself,
was -the given boundary, and the only thing decided was that the title
reached only to high-water mark; all beyond that resting in the rights
of riparian proprietorship, subject to the public easement.

But, as before stated, this is another case. Here the boundary is not
the stream, but the bay; consequently the "ordinary high-water mark"
must be the high-water mark of the shore as pertaining to the sea, and
not the high-water mark of the bank as pertaining to a river or stream.
So that, although Mission Creek is alleged to have been as well a tidal
inflow as an outlet for the inland waters, it nevertheless falls within
banks instead of resting upon shores, and must be considered an in-
land water for all purposes, being far within the rule laid down in
United States v. Grush (5 Mason, 290), and clearly covered by the late
case of United States v. Steam Vessels (No. 141, October term, 1882).

To the foregoing may be added the rule long since established by the
United States Coast Survey, as communicated by the Superintendent
under date of 8th ultimo, in response to my request for information on
the subject. I subjoin his letter:

U. S. COAST AND GEODETIC SURVEY OFFICE,
Washington, June 8, 1883.

Snm: In further illustration of the statement made by this office under
date of June 5, i answer to your letter dated May 31. 1883, concerning
the practice of this office in defining the inner boundaries or outlines of
bays when the same are interrupted by the months of estuaries, rivers,
or creeks, I submit the following additional statement:

This office has long since had occasion to adopt definite rules in that
respect for the purpose of making estimates for projected work and
giving account of work done.

The rule adopted is to draw the line between high-water mark of the
nearest points of land on each side of the interruption in continuation
of the general outline.

Thus, making use of familiar illustrations on the Atlantic coast, the
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general coast line is measured from Point Judith to Montauk Point;
from Conev Island to Sandy Hook; from Cape May to Cape Henlopen;
from Cape Charles to Cape Henry. On the Pacific coast from, Point
ILobos to Point Bonita (San Francisco entrance)" &c.

Descending to smaller features: In Long Island Sound the limits of the
sound are defined by measuring across the mouth of the Thames River
from high-water at Eastern Point to Quinipeag Rocks; aross the mouth
of the Connecticut River from high-water mark at Griswold's Point
(Lyme) to Lynde's Point (Saybrook); in Delaware Bay, across Mahon's
River between the opposite points of marshes. By the same rule we
define the limits of Mission Bay, near San Francisco, by drawing the
line across Mission Creek over the projecting points of marsh on each
side.

It appears needless to multiply illustrations, and I trust that I have
succeeded in setting forth the rule and practice of this office.

Very respectfully, yours,
J. . HILGARD,

Superintendent.
Hon. HENRY M. TELLER,

Secretary of the Interior, Washington, D. C.

From the foregoing it will be seen that although no suggestion was
made to him as to localities, the inquiry being in the most general terms,
the superintendent has instanced this very case as illustrative of the
accepted rule. It can hardly be claimed, therefore. that a call for San
Francisco Bay, being a larger description than Mission Bay, will de-
mand the inclusion of an estuary of the latter which by the ordinary
rules of boundary has been excluded from other designation than that
of a mere creek flowing into the lesser bay, but actually considered as
forming no portion of such bay designated as a distinctive body of
water.

Let it be supposed for further illustration that instead of penetrating
the peninsula for a short distance, Mission Creek had held by the same
course and width, within its own banks, entirely across the land and
connected as a channel with the Pacific Ocean on the west. Would it
in such case be claimed that this channel formed, as an arm of the sea,
one of the boundary calls of the decree? Manifestly, ot; but the
line of the shore would be followed around the peninsula, cutting both
mouths, in continuation of the general course of the high-water bound-
ary of the entire tract. And if this be so, it must follow that the lesser
incident of au intersecting channel, within such banks on the one
side cannot operate to require its notice as a boundary, and an exclu-
sion of its area from the quantity of the giant.

I am aware that I have extended the consideration of this point to
an unusual length; but in view of its importance and of the time and
labor expended in its discussion, as well as of the misapprehension which
it seems to me must exist in the minds of counsel who have appeared
in support of the Stratton survey, I have thus sought to set at rest the
conflieting theories concerning it. To me it is plain that the confirma-
tion extends to the high-water mark of the shore of the bay, leaving
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entirely out of the intention of the decree ay reference whatever to
the inland channels of. the streams intersecting the granted peninsula;
that the adjudication of the boundary goes to the settlement of the
rights of the city, not only by relation as of the date of filing of the pe-
tition with the Board of Land Commissioners, but that it goes to " the
title of the claimant as it existed upon the acquisition of the country"
(Beard v. Federy, 3 Wall., 478). This adjudication necessarily post-
pones the State, even in the exercise of her tide-water sovereignty, to
the rights of these claimants under the city; and but for the public
character of the works made by or under State authority to improve
the public easements and water front of the city, which works have
also been cooperated in by the city herself, the title might probably be
held to extend through riparian proprietorship to the present line and
shores of the bay.

But, fortunately, there is no need to extend this question to that limit.
Theone thing for this Department is to find such shore line of high water
as it existed in 1846. To this end my predecessor directed that the
"Red Line Map" be made the basis of the survey. I do not regard this
as commanding an inflexible adherence to such map, but construe it as
ititending to require that the former shore of the bay be followed, and
not the banks of estuaries and streams. If at any point the red line
traverses the land above the tide line, manifestly the tide line must be
the boundary. So, also, where the line may chance to lie beyond the
shore oat in the water of the bay, the tide line must still govern. But fol-
lowing such tide line in its general course along the shore as it then x-
iste(l, it must cross the mouths of these estuaries, including Mission
Creek, at the points where the banks of the stream came down to the
bay, though such banks may have been composed of marsh lands and
were subject to tidal overflow as banks of the streams.

It is objected that this creek was from 140 to 270 feet in width, and
navigable. So, many streams arc miles in width navigable, and below
high tide for many miles fiom their mouths; but they are not excluded
from the area of tracts of land bounded by the shores of the superior
bodies of water into which they flow at various angles. My predeces-
sor intended simply to direct that Mission Creek be not made an ex-
ception to this general rule.

It is alleged that the same was declared navigable by act of the State
legislature March 31, 1854. I am unable to perceive in this fact any
support for the theory that it was regarded as a part of the bay. The
language of the statute is that " the creek known as Mission Creek in
the county of San Francisco, from its mouth as far as the tide flows,
shall be declared a navigable stream." It is designated as a creek, de-
scribed as within the county, referred to as having a mouth, and de-
clared to be a stream. By sections 2 and 3 of the same act it is again
identified as a creek.

This statute in itself shows the opinion of the State legislature to
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have been according to the actual fact; not that this creek formed a
part of the Bay of San Francisco, and a boundary of the peninsula, but
that it was an inland stream within the body of the county and the
court of sessions was expressly authorized by the act to license bridges
and ferries across such stream, provided navigation should not be
thereby impeded. Had this been deemed a ody of water instead of a
stream, its mouth would have been denominated an entrance, and all
the descriptive terms would have corresponded to the proper appella-
tion of a bay, gulf, or sound, as the case might be. I cannot conceive
how a claimant under the State can set up a construction so plainly at
variance with what was obviously the legislative understanding in de-
fining this water as a stream, known as a creek, and made subject to
bridging and ferriage, with a saving only of the easement attaching to
other navigable streams.

I might here dismiss this review, without alluding to the partial ex-
ecution of the order of my predecessor; to the liberties taken with his
instructions by the late surveyor-general; and to the repeated efforts
of various parties to force the Department to an acquiescence in the sub-
sequent proceedings had and reported. I have only to say that I do
not look with favor upon an attempt to carry into effect by inference
and evasive construction the execution of a survey so manifestly at
variance with both the letter and spirit of the directions of the former
head of this Department.

It is said that great interests are involved, calling for intervention or
such recognition as to incline me to listen to appeals of various prop-
erty owners under title granted by the State of California. I am not
unaffected by proper considerations, where large and material interests
must suffer from official action, yet being but the minister of the law,
cannot yield my convictions of duty to favor such interests, however or
in whomsoever vested. But here are opposing interests, each clamor-
ing for interposition. I can but execute the decree of the authorities
confirming the grant, construing whatever of doubt It may present ac-
cording to my best individual and official judgment.

If the claimants under the State have a valid title, it is the duty of
the Department to recognize that fact, no matter how great the injury
to those holding under the Pueblo title. The latter have occupied
and improved the lands in controversy by the erection of fine and val-
uable buildings. They have become the homes of a large number of
persons of small means, who acquired their title through the Pueblo
title, and who for years lived in ignorance of any adverse claims. The
claimants under the State rely. upon their naked legal rights, and de-
mand their recognition by the Department, without reference to the
hardships such recognition will cause to those bona fide purchasers un-
der the Pueblo title. As before stated, it is my duty to recognize the
legal rights of the State claimants if clearly established; but it is also
my duty to require sufficient and convincing proofs of such rights be-
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fore rendering a decision that will disturb titles, and deprive the occu-
pants of their lands, their homes, and their places of business. This
Department can and ought to take cognizance of the fact that long be-
fore the claimants had made a pretense of ownership the occupants
w ere claiming the lands under the Pueblo title, and by their money ex-
pended in improving them the same became valuable, and their acqui-
sition desirable to claimants.

For a nominal sum they now hope to acquire property worth millions
of dollars, rendered thus valuable by the money and labor of those
whom they now seek to despoil.

Before lending my aid to enforce naked legal rights of this character
the proofs must be made exceedingly clear and conclusive. But, for-
tunately, in this case I have no difficulty in determining that the claim
of the parties holding under the State is Dot only without legal right,
but subversive of equity and justice; and I cannot permit myself, with
the authority of the Department committed to my charge, to assist a
claim based upon such considerations in overthrowing the settled rights
of the community, appropriating their property and their very homes
in the manner which would result from a modification of the decision
already made.

On the other hand, if the parties holding the State title have made
improvements under such title they are not without their remedy, in-
asmuch as the city is but the trustee of such occupants, who may at a
nominal figure secure a title from the city authorities to the premises
so occupied.

Leaving in force the decision of August 2, 1882, as to the eastern
boundary of the Presidio military reservation, a review of which was
declined October 26, 1882, I also direct a substantial adherence to my
predecessor's decision of March 3, 1881, a review of which is sought by
the present application, which motion for review is according overruled.
In executing the survey the suggestions herein expressed will be car-
ried into effect.

APPLICATtON FOR SPECIAL FINDING OF FACTS.

PUEBLO LANDS OF SAN FRA-NCISCO.

Requests of applicants for findings replied to seriatim. (See Replies.)
Suggestion to Commissioner to advise surveyor-general that he is expected and di-

rected to make the survey in accordance with the decisions relating thereto
within twenty days from receipt of order, and without delay return it for ap-
proval.

Secretary Teller to Commissioner McFarland, October 18, 1883.

On the 3d day of March, 1881, the then Secretary of the Interior, after
a careful examination of the law and facts, decided the case relating to
the matter of the survey of the pueblo lands of San Francisco, and di-

4531 L o-23
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rected a survey of said lands to be made, takling as the basis for such
survey what is designated as the " red-line map" of the original shore,
as determined by authority of an act of the legislature of California,
approved March 26, 1851.

In the month of April following a motion for review was presented,
with the permission of the Department, by the parties who contend for
the Stratton survey.

After a very careful examination of the law and facts in this case, on
the 12th of July last, I adhered to the views expressed by my prede-
cessor in his opinion of March 3, 1881. Just before the signing of my
decision of July 12, 1883, the counsel for the claimants under the State
applied to have certain facts found, for the purpose, as they declared, of
enabling them to maintain their cause in the courts. In my decision of
July 12 I endeavored to state explicitly on what ground 1 understood
my predecessor had rested his decision, and to express my adherence
to the same views. Since such decision the claimants under State title
insist that the findings of fact in the several decisions in the case
are not sufficiently explicit to enable the ourt to determine what are
the facts on which these decisions are bsed, and again renew their
request for special finding. On the 14th of August last the Assistant
Secretary, acting in my stead, directed a stay of proceedings until other-
wise directed. This was for he purpose of allowing time to consider
the request of the parties for special findings. Such request for special
finding included-

First. We ask that the decree of the court of the 18th of May, 1865,
by which the pueblo lands were confirmed to the city of San Francisco
shall be fully found and set forth.

This was lone, as will be seen from an examination of the decisions.
Second. We wish the fact to appear that the red-line map existed be-

fore the red line was drawn upon it and before the act of the legislature
was passed in 1851, which brought the red line into existence.

That the red-line map, so called, did exist before the red line was
drawn on it was doubtless proved by the testimony.

The act of March 26, 1851, referred in terms to an existing survey
and a " map or plat of the same now {then] on record in the office of
recorder of the county. (ittell, sec. 4227.)

Third. We wish the fact to appear that the red line was made as in-
dicating the front and inner boundaries of the beach and water lots,
leased by the State to the city of San Francisco for ninety-nine years,
and was not made for the purpose of marking the line of ordinary high
water.

As the red line was not adopted as the actual line of survey by my
predecessor, but was required to be taken as the " basis of a survey," and
as in my order I distinctly directed the surveyortgeneral to make his
survey on the basis of the red line, and not by it, using it only as the
means of determining the shore line at high-water mark and indicating
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the general line of the shore at the time the red line was put un the
map, I am of the opinion that the second and third requests are im-
material, and I decline to find on them further than I have already
done, except to say that as the red line marked both the inner and the
outer boundary of the water lots claimed by the State and leased to
the city, the fact would seem to be that all parts of it stood alike in re-
lation to the State title as a boundary, and its inner portions were as
controlling and material touching the State claim as the outer bound-
aries of the said lots on the newly adopted shore line. The boundaries
were continuous, and were described by a single line extending around
the tract at various angles, by reference to an already completed sur-
vey and map, so far as elated to the blocks and streets, and running
as to other portions by ship's channel and the line of high water mark.
It was a statutory boundary, all the courses and distances of which
were prescribed by the act, and extended from the point of begiling,
at the intersection of the line of Simmons street and the southern
boundary line of the city, to the intersection of the described lines of
Jefferson and Larkin streets and " to the natural high-water mark" on
the western boundary line of the city. The course is then fixed by de-
scription "thence along the line of said high-water mark to its point of
intersection with the southern boundary line of said city," being the
identical inner line which I am asked to find "was not made for the
purpose of marking the line of ordinary high water."

In view of this law of the State I am not required to find as a fact
what was its purpose, that being a matter to be judicially determined
from the language of the act itself. I could not, therefore, find as re-
quested, even if the question became material to the decision of the case
before me.

Fourth. That what is known as the red line drawn upon what is
known as the red-line map was not the result of any survey, but was
simply traced by Eddy without making actual survey.

This is not at all material to the question at issue, and I decline to
find specially on that point.

Fifth. That to follow the red line marked b this Williamn M. Eddy
will carry the line of the survey, made in execution of the said decree
of the 18th of May, 1865, at certain places [designating them] out into
the deep sea, and at other places over high lands and rocky hills.

There is some proof to sustain this request, but it is not at all ma-
terial, inasmuch as the red line is not to be followed by the survey in
all respects, but only to be taken as the basis of such survey; and I
therefore refuse to find further on that point than I have done.

Sixth. That on the 7th of July, 1846, Mission Creek was at its mouth
275 feet wide. with an average width of 140 feet; that it extended up a
mile and a quarter from the mouth or the place where the red line
crosses it; that throughout its entire length the daily tide regularly
ebbed and flowed; that the same was navigated by sloops and small
schooners and other craft; and that said creek was not an outlet for
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fresh water, except the surface drainage of the adjacent hills, during
the rainy season; that it was declared a navigable stream March 31,
1851, by an act of the legislature of the State of California, and that its
depth, at low tide, at the mouth where the red line crosses it was three
(3) feet and at high tide about nine (9).

It was conceded by the decision that Mission Creek was as well a
tidal inflow as an outlet for the inland waters, and it was recited that it
was of a certain claimed width and navigable; also, that it had been by
act of the State legislature declared a navigable stream. I decline to
find further as to the exact amount of outflowing water or the exact dis-
tance from its mouth to which the tide reached. The whole decision
sets out my deliberate judgment that notwithstanding the admitted
facts it was not in law excluded from the grant.

Seventh. That all this land described in the last paragraph as Mis-
sion Creek was covered by the daily tides of the sea or bay.

Whether the waters of the bay at any time covered over all the lands
now claimed by the State is a matter of some doubt; but it is undoubt-
edly true that when the creek was swollen by rains the tide did increase
the volume of the water in said creek and overflow the banks thereof
to some extent, but I am not satisfied that it did to the extent claimed
by the counsel for claimants. But whether the tide did so flow or not
over the lands claimed under the State title is immaterial in the con-
sideration of this case, as Mission Creek does not, and never did, con-
stitute any portion of the bay of San Francisco, the boundary of the
pueblo on the north and east, and a survey will not be correctly made
that follows the windings and meanderings of said creek so as to ex-
clude from the pueblo the lands in said creek.

Eighth. That this land so within Mission Creek is excluded from the
lands of the State and given to the pueblo lands of the city by the de-
cision in this case.

This has been fully answered in the answer to the sixth request.
Ninth. Find, as a matter of fact, from the testimony, that other por-

tions of the disputed lands which, by the decision in this case, are
given to the city as pueblo lands, were below that part of the shore of
the bay to which the waves ordinarily reached when the tide is at its
highest, and in this finding designate the portions of the shore which
were in July, 1846, so covered by the ordinary reach of the waves when
the tide is at its highest.

1 do not find as a fact the' statement made in this request. None of
the lands included in the pueblo by the decision of March, 1881, or
July 12, 1883, are below " ordinary high-water mark of the bay of San
Francisco, which is the boundary on the north and east.

Tenth. Find the fact that on the - day of-, 1.867, Stratton
made the survey known as the Stratton survey, and designate in this
finding of fact where the line as established by Stratton falls, finding
also the history of that survey, as to its return to the Land Office, &c.;
and that it was confirmed according to the facts disclosed by the record.

Eleventh. Find the fact that the surveyor-general, Wagner, on the
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day of -, 1881, made a return to the Land Office, with his
approval, a survey of this line, and find where, as a matter of fact, that
line falls upon the earth's surface, and trace its position with Stratton's
lines and with the line you approve in this case.

The action of Stratton and Wagner is immaterial in the consideration
of this case, unless such action had been approved by the Department,
and I decline to find as requested in the tenth and eleventh requests.

Twelfth. Find as a fact that this survey is one which is to be made
and executed under the act of Congress of July 1, 1864. Thirteenth
Statutes, 332.

This is admitted, and the decisions already made assume as matter
of law that such is the requirement of the statutes.

Thirteenth. Find as matters of fact all the steps that were taken in
this case, taking an appeal to the Secretary in regard to the boundary
of the Pueblo lands, and also what acts on the part of the city of San
Francisco were done in resistance or dismissal of the appeal.

An answer admitting the foregoing to be true is not the finding of
facts material to the determination of the cause, but the recital of what
the files ought to show, if true; and such finding would not be higher
evidence than the files of the Department; and it is immaterial what
the city of San Francisco has done in relation to such appeal. I there-
fore refuse to find as to that.

The counsel representing the claimants under State title contend that
these findings are necessary to enable them to go into court and fully
protect the interests of their clients. Counsel appear to have lost sight
of the fact that my decision was based on a motion to vacate the order
made by my predecessor on the 3d day of March, 1881. I declined to
accede to the request, and left the original action as it stood, and as the
surveyor-general's survey must be approved by me before it becomes
final, and as there had been some difficulty heretofore in having this
survey promptly made according to the direction of my predecessor, I

A took occasion to give my views somewhat fully by way of direction to
the Land Office. I find no difficulty in determining what my predecessor
did direct, and the survey could readily have been made, in accordance
therewith. I have, both in my decision of July 12 and in this, en-
deavored to make it clear what my views are on this question, and just
how the survey should be made, and suggest that you inform the sur-
veyor-general that he is expected to make the surveys in accordance
therewith, and that he be directed to make such survey within twenty
days after he receives this order, and that he without delay return the
survey for approval.
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CONSMT UCTION-DESCRIPTION-LOCALITY-EXTENT.

PUBLIC LANDS OF SAN JSt.

Construction of decree of confirmation as to description of boundary.
Examination of facts relating to locality and extent of portion of claim in question.

Commissioner McFarland to surveyor-general, San Francisco, December
12, 1883.

SiR: I have examined and considered the case in the matter of the
survey of the pueblo lands of the city of San Jos6, in which, by my
direction, in accordance with instruction from the Department, investi-
gation was had before your office, and reported, with the testimany
taken therein, by U.S. Surveyor-General Wagner, underdate of May2(6,
1882, the case pending being upon the survey made by U. S. Deputy
Surveyor Thompson in July, 1866, and U. S. Deputy Surveyor Hermann
in October, 1879, approved by Surveyor-General Wagner April 2, 1881,
and returned to this office with his letter of that date.

The correctness of the survey is contested in reference to a triangular
piece of land lying on the western limits of the pueblo, bounded on the
northwest by the patented rancho Los Coches, south by the patented
rancho San Juan Bautista, and east by the Guadaloupe River, and
containing some 250 acres, which is included in the survey, but is
claimed to be public land of the United States by parties seeking an
interest therein; the contest being between the city of San Jose, claim-
ing said parcel as rightfully a part of the pueblo lands, and the United
States, objecting to the survey in respect to said triangular parcel. The
remainder of the location, as made by the survey, is uncontested.

The following is the description of the, western boundary line of the
pueblo lands, in the decree of the United States district court confirm-
ing the same to the city:

Commencing at the embarcadero, where the preceding line termi-
nated, the description proceeds:

Thence up the river Guadalupe to its source, and thence running
with a line corresponding with the course of said river, as near as may
be, and which is nearly from southeast to northwest, and having refer-
ence to monuments of stone formerly placed on this line, the last of
which, and the termination of this line, was placed on the apex of a lit-
tle hill which is at the foot of a mountain called Parage de los Capitan-
cillos, including part of the oak grove now or formerly at this place,
and including all of the willow grove now or formerly at the source of
said river.

By the decree reference is directed to be had, in making the survey-

to the survey and map of the boundaries of said pueblo made by
the commissioners Castro, Gulnac, and Salvio Pacheo in March, 1838,
and to the survey of Joseph Arguello, under date of 24th day of July,
1801, signed also by Friar Martin de Landata and Jos6 Miguel Osuna,
and to the documents and depositions in the cause, as to the ancient
bondaries of said pueblo of San Jose.
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And the confirmation is made subject to sundry reservations and de-
ductions, among which is the rancho Juan Bautista, which lies con-
tiguous to the source of the Guadalupe River, and a portion ot which
is included within the surveyed boundaries of the pueblo lands.

It is objected to the survey on the part of the United States that it
departs from the described line, in that it includes the triangular piece
of land aforesaid lying west of the Guadalupe River; while in behalf
of the city of San Jos6 it is asserted that said parcel belongs to the city
by virtue of the closing clause of the description, it being, as alleged,
the site of part of the willow grove at the source of the river referred
to in the decree and intended to be included in the confirmation.

The questions presented for decision are, first, as to the construction
of the description in the decree; and second, as to the identification of
the location of the willow grove referred to by the decree.

It is strenuously and forcibly contended by counsel on the part of the
United States, in effect, that the words " including part of the oak grove
now or formerly at this place" (the termination of the described line),
"and including all of the willow grove now or formerly at the source
of said river," are but an addition to the designation of the line de-
scribed; the same as if saying, this designated line, along the river to
its source and continuing on the course of the river, as near as may be,
to the apex of the little hill, includes part of the oak grove at the place
of its termination, and all of the willow grove at the source of the river.

Iu opposition to this view it is apparent that the clause referred to
added nothing to the force or distinctive delineation of the line as de-
scribed. Running first along the river to its source and then by the
same course to the apex of the little hill, and being thus definitely
marked by prominent, permanent, natural objects, the addition was
valueless as a feature of description, as regards either certainty or dur-
ability, the groves mentioned being indefinite as land marks, and liable
to almost certain change and probable obliteration, while the river and
the hill possessed absolute definiteness, and, in nature, the permanence
of the earth itself.

To admit of the construction contended for, it must appear that the
willow grove at the source of the river was wholly on the east side of
the line described; and this leads to the inquiry as to the locality and
extent of the grove indicated by the description.

The testimony taken on the investigation mentioned is voluminous,
that of the witnesses examined orally covering over four hundred pages,
and there being besides a large number of exhibits. That which relates
to the source of the river and the location. character, and extent of the
willow grove is in some degree conflicting, owing, robl)ably, chiefly to
difference in the times to which the statements of witnesses relate and
intermediate changes that have occurred.

I have carefully read the testimony, but do not deem it necessary to
quote from it in detail. The important parts bearing upon the ques-
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tions in issue are very fully referred to in the briefs of the respective
counsel. In my judgment the weight of evidence establishes the fol-
lowing facts:

That the source of the Guadalupe River indicated in the description
was formed by the flow of a number of springs rising and uniting in a
piece of marshy ground some 50 or 60 chains south from the southeast
corner of the triangular tract in question, which is called in the testi-
mony the Bird place; there being other springs below, some of them
on the Bird tract, which contribute to the water-supply of the river,
these all being regarded by some of the witnesses as the source of the
river.

That there were, at and about the source of the river first above indi-
cated, growing willows, constituting a thicket or wood, called in the de-
scription a grove, which extended down the river, particularly on the
west bank, along and below the Bird place, and across it to the Los
Gatos Creek, substantially covering the triangular parcel, and reaching
beyond its limits in several directions and known as "El Sausal," or The
Willows. Along the Guadalupe on the north part, where the land was
not too marshy, it was thick and dense undergrowth, intersperse(d with
trees, willows predominating; along the Los Gatos the willows were
smaller and apparently of more recent origin, but with evidence, il
stumps remaining, from which much of the newer willows had sprouted,
of an earlier and larger growth.

That the prevailing character of the tract in question was that of low
wet land, subject to overflow, such as in that locality naturally pro-
duces willows; some of it marsh or swamp, with slightly higher land
towards the Los Gatos, and occasional natural openings where the
ground was too marshy to admit of any natural growth except swamp
grass, tles, and like productions, and possibly some, or one, on drier
land, where Bird first made his settlement (though it is not clear that
this opening was not the result of clearing the land, which was in prog-
ress from the commencement of Bird's occupancy), but none of these
openings of sufficient extent to break the continuity of the woods or
grove.

There is some evidence that the place called "El Abra," which is
alleged to have been a natural opening, and situated mainly on the
Narvaez or San Juan Bautista tract, extended north partly across the
Bird tract and separated the willows on the Guadalupe from those on
the Los Gatos, on the southern part of the last named tract, leaving
the grove in the shape of a Y, the point being north of Bird's house;
but there is also testimony that the willows extended from the Los
Gatos across to the Guadalupe, south of Bird's house, without break or
opening.

There is evidence that a break in the willows existed, separating those
around the source of the river (the marshy place above mentioned)
from those below, including those on the Bird place, the thicket at the
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source of the river being distinct frvom that known as the Sausal of San
Jose; but there is also a large amount of testimony that the willows
extended from some distance above the place designated as the source
of the river down around that locality and along the west bank, sub-
stantially covering the Bird tract as above described, without break or
opening sufficient to destroy the continuity of the willow growth.

Survey of the pueblo lands of San Jos6 was made by United States
Deputy Surveyor George H. Thompson in July, 1866. That survey in-
cluded the triangular parcel now in question. On April 9, 1868, the
surveyor-general was directed by this office to amend that survey so as
to exclude from its limits and area three small parcels of land consid-
ered to lie outside of the boundaries as confirmed. In executing that
direction United States Deputy Surveyor Hermann, with the approval
of the surveyor-general, excluded the aforesaid triangular parcel (which
was not one of the three indicated by the direction), on the theory that
it was also excluded by the confirmation.

On a careful re-examination of the case in this office it was held that
the language of the decree of confirmation was plain and unambiguous;
and while making the Guadalupe River from a given point to its source
a boundary, it further provided for including all the willow grove at its
source; that therefore the river boundary must yield sufficiently to in-
clude that portion of said grove lying west of it at that point; it being
also considered that this was in accordance with the decision of this
office of April 9, 1868; and thereupon the Hlermann survey was directed
to be amended so as to include the tract now in question. This was
done by the present Thompson and Hermann survey, and afterwards
the investigation before mentioned was had.

Upon the testimony returned and herein summarized, and with ref-
erence also to the documents referred to in the decree of confirmation,
I am unable to find reason to differ from the former conclusions of this
office: and hold that the land in question was a part of the willow grove
at the source of the Guadalupe River; that it was included in the con-
firmation to the mayor and common council of the city of San Jose, and
that the survey under consideration should be approved.

You will notify the parties in interest, or the attorneys representing
them, residing in California, of this decision; and advise this office of
the date and manner of giving such notice.

PUEBLO LANDS O SAN JOSIE.

Examination of facts and proceedings. and affirmance of Commissioner's decision.

Secretary Teller to osnsnissioner McFarland, May 13, 1884.

SIR: I have considered the appeals by the United States and by
Alexander H. Moore from your decision of J)ecember 12, 1883, approv-
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ing the survey of the pueblo lands of the city of San Jose, Cal., made
by United States Deputy Surveyor Thompson i July, 1866.

This survey includes a tract called the " Bird tract," because pur-
chased by one Bird from the city authorities of San Jose as part of the
pueblo lands. Bird's title passed into the hands of the Odd Fellows'
Bank of San Francisco, and William A. Meloy is authorized by the
Attorney-General to prosecute this appeal, as special counsel i behalf
of the United States.

It appears also that in January, 1879, Moore filed Valentine scrip on
the tract in question, claiming it to be public land. He appealed to
this Department from your office decision of July 3, 1880, directing an
amendment of the Hermann survey of the tract (below mentioned),
which excluded the tract therefrom. But, December 16, 1880, Secre-
tary Schurz dismissed his appeal for want of interest, under the rule
laid down in the case of the Corte Madera del Presidio private land
claim (Copp, July, 1879), and this ruling was reaffirmed by my imme-
diate predecessor June 13, 1881, on Moore's further appeal from an-
other decision of your office. For like reasons Moore's present appeal
is dismissed, and the case will be considered as between the United
States and the city of San Jos6 only

The claim of this pueblo was confirmed by the Board of United
States Land Commissioners in February, 1856, and by United States
district court in November, 1859. Appeal from this court to the Su-
preme Court having failed for want of prosecution, the latter court di-
rected execution of the decree of the district court.

The survey of the pueblo lands, made by United States Deputy
Thompson in July, 1866, in supposed conformity with the decree, in-
cludes the tract in question. It was duly published, without objection,
and approved by the surveyor-general, but is now contested in respect
to a triangular parcel of the land embracing about two hundred and fifty
acres upon the western limits of the pueblo and bounded (as you describe
it) on the northwest by the patented Rancho Los Coches, south by the
patented rancho San Juan Bautista, and east by the Guadalupe River.
The decree confirming the land to the city of San Jos6, after commenc-
ing the boundary at the embarcadero, where the preceding line termi-
nated, describes it as follows:

Thence up the river Guadalupe to its source, and thence running with
a liue corresponding with the course of said river, as near as may be,
and which is nearly from southeast to northwest, and having reference
to monuments of stone formerly placed on this line, the last of which,
and the termination of this line, was placed on the apex of a little hill,
which is at the foot of a mountain called " Parage de los Capitancilos,"
including part of the oak grove now or formerly at this place, and in-
cluding all the willow grove now or formerly at the source of said river.

The decree also directs reference, in making the survey, to the sur-
vey and map of the boundaries of said pueblo, made by Commissioner
Castro and another in March, 1838, and to the survey of Arguello July
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21, 1801, signed also by Friar Martin de Landata and another, and to
the documents and depositions in the cause, as to the ancient bounda-
ries of said pueblo; and the confirmation is made subject to sundry res-
ervations and deductions, among which is the rancho San Juan Bautis-
ta, which lies contiguous to the source of the Guadalupe River, and a
portion of which is included within the surveyed boundaries of the
pueblo lands.

This Thompson survey was approved by the Commissioner of your of-
fice, April 9, 1868, except that he ordered an amendment to exclude
three specified tracts, which he thought outside the confirmed bounda-
ries, neither of which was the triangular tract now in questiom. No
action appears to have been taken on this instruction until October,
1879, when Deputy Surveyor Hermann undertook compliance therewith,
and in so doing excluded from his survey not onl the specified tracts
but also the triangular tract; whereupon, July 3, 1880, your office, ex-
pressing the opinion that the decree was clear and unambiguous, and
provided for inclusion within the survey of all the willow grove at the
source of the Guadalupe River, and that the river must sufficiently
yield so as to include that portion of the willow grove lying west of it
at that point, and that such was the construction placed upon-the de-
cree by the decision of April 9, 1868, which, in the absence of appeal,
had become final, and hence that the triangular tract was improperly
excluded from this (ermann's) survey, directed its amendment so as to
include the same. Like instructions were given December 20,1880, with
the further direction thatif the survey conformed in other respects with
the instructions of April 9, 1868, it be approved by the surveyor-general
and that the usual return be made as the basis for patent.

Sundry proceedings followed, resulting in an order from Secretary
Schurz, June 17, 1881, for your re-examination of the whole matter of the
survey and the location of the willow grove or triangular tract. You
thereupon ordered an investigation, which was held in May, 1882, and
your present decision is founded upon the facts thus elicited.

The United States objects that the survey includes the triangular
tract, while the city of San Jose claims that it is within the decree of
confirmation, and is properly included in the survey.

Your decision sustains the claim of the city and approves the survey.
I do not deem it necessary here to discuss the facts in detail, so clearly

and fully stated in your decision, or the reasons upon which your decis-
ion is based, because from the former actions and rulings of your office,
and from my examination of the testimony, and the several exhibits
and papers in the case, and from a careful consideration of the argu-
ments in the case-both oral and in writing-I concur in your conclu-
sions, and a further statement would be reiteration only. I therefore
affirm your decision.
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SU? J Y-P TENT-CONFIRMATIO-N-JURISD TCTION.

PETER SHERREBACC CLAIM.

The act of March 3, 1851, made ample provision for the survey and patenting of pri
vate land claims; but the right to demand survey only inheres in cases of final
confirmation.

The district court having vacated its decree of confirmation and no final decree hav-
ing been obtained, no action can be taken by the Department without ignoring
the order of the court setting aside the confirmatien and granting a new trial.

There is no such affirmative showing in the records of the court as would, of necessity,
imply a want of jurisdiction, and, in the absence of such showing, jurisdiction
must be presumed.

Secretary Teller to Commissioner McFarland, February 19, 1884.

SIR: I have examined the case presented by the appeal from our
decision of April 18, 1883, in which you refused to order a survey of
the Peter Sherreback claim.

It appears that the application for the confirmation of this claim,
which is situated in the pueblo of San Francisco, Cal.. made to the Board
of Land Commissioners, was denied; that on appeal from this decision
to the United States district court for the northern district of California,
before Hon. Ogden Hoffman, judge of said court, title was confirmed to
the claimant for 800 varas square by decree of December 5, 1859; that
in the same court, Hon. M. Hall McAllister, United States circuit judge,
presiding, an order was made, June 2, 1860, upon the application of the
attorney for the United States, setting aside and vacating the decree of
confirmation, and granting a new hearing, at which either party was at
liberty to present further proof; that a motion to reinstate the vacated
decree was overruled in said court by Judge Hoffman August 28, 1860;
that on June 20 and July 14 and 30, 1862, orders were made in said court
extending the time for taking evidence in said case. The order of July
14 was made on the motion of claimants counsel, but it does not appear
from the minutes of the record furnished on whose motion the other
orders were made.

There is nothing in the case to show that any evidence was furnished
by either party to the record, or that any new hearing was had in pur-
suance of the order made June 2, 1860.

Thus the matter stood until October 21, 1882, when application was
made to the United States surveyor-general for the State of California
for a survey of the claim under the decree of December 5, 1859, alleging
that the order setting aside said decree was void. This application for
survey was referred to your office, and having been denied by you,
comes now on appeal to this Department.

It is alleged in support of the application that the order setting aside
the decree of confirmation was not made by the judge of said court, nor
by a circuit judge lawfully holding court in said district court, and was
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granted upon a petition filed after the close of the term at which said
decree was rendered, " and the court had no jurisdiction of said cause,"
and that patent should issue under section 2447 of the Revised Stat-
utes.

If the application was granted, patent could not issue under the
statute relied upon by the claimants, as said section 2447 only provides
for the issuance of a patent where a claim to land has been confirmed by
law, '' and in which no provision is made by the confirmatory statute for
the issue of a patent."

The act of March 3, 1851 (9 Stat., 631), provides that-

For all claims finally confirmed by the said commissioners, or by the
said district or Supreme Court, a patent shall issue to the claimant
upon his presenting to the General Land Office an authentic certificate
of such confirmatit n, and a plat or survey of the said land, duly certi-
fied and approved by the surveyor-general of California, whose duty it
shall be to cause all private claims which shall be finally confirmed to
be accurately surveyed, and to furnish plats of the same.

It will be seen from the statute last-quoted that ample provision for
the survey and issuance of patent in case of private claims is made by
law, but that the right to demand such survey only inheres in the claim-
ant from the time when a final decree of confirmation is obtained.

In this case no such final decree was obtained, and no action can be
taken by the Department under the proceedings had before the Board
of Commissioners and in the district court, unless the order setting aside
the decree of confirmation and granting a new trial is ignored.

The claimant, having failed in the court to obtain an order reinstat-
ing the decree of confirmation and vacating the order setting the same
aside, abandons the right allowed by the court to proceed with the
proofs, and after a lapse of twenty years applies for a privilege which in
effect calls upon the Department to grant a right denied by the court.

The general rule that the judgment of a court cannot be attacked in
a collateral proceeding would seem to effectually dispose of the argu-
ment adduced on behalf of the application. It is proper to add, how-
ever, that there is no sugh affirmative showing in the record of the court
proceedings as would of necessity imply a want of jurisdiction; and in
the absence of such showing the jurisdiction of the court must be con-
elusively presumed.

Your decision is therefore affirmed.
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OFFICIAL S UR YEY-BO UNDARIES-MES URBEAEENTS-Q CANTITP .

RANCRo BUENA VISTA.

Survey of a private claim, approved by the surveyor-general, becomes the official
survey, and must be proceeded on in determining the location.

Permanent measurements and natural objects named as boundaries control mention
of courses, distances, and quantity.

Where confirmation of a private land claim was "to the extent of one-half of a square
league of land, a little more or less * * bounded and described as follows," the
boundaries designated will control the location.

Commissioner McFarland to surveyor-general, San Francisco, May 27,
1884.

SIR: Upon examination of the case, in the matter of the survey of
the California private land claim, Rancho Buena Vista, Jesus Machado
confirmee, it appears that an Indian named Felipe, a native of the
Mission San Luis Rey, now in San Diego County, petitioned the Mex-
ican governor, Pio Pico. on the 14th of April, 1845, for the grant of a
piece of land which he had had in possession since 1836, estimated as of
half a league in length and the same in breadth.

The petition was referred to the administration of the mission, which
made a report favoring the grant, and on the 17th of June, 1845, an
informal grant was made by the governor for the land asked for, and
after its approval by the committee on vacant lands of the assembly, a
formal grant was issued to the petitioner, dated July 8, 1845, for "the
mentioned l and"-" of the extent of half a square league," not describing
it by boundaries, but directing juridical possession to be given.

This proceeding took place on the 4th of August, 1845. The measure-
ment was commenced " at one of the boundaries of the garden of the
Indian Felipe," at the northwest corner of the tract measured; from
thence they measured east 2,500 varas "' to the boundary of Don Lo-
renzo Soto; then in a south course 2,500 varas. ending " at a small peak,
where stand two rocks joined together "; thence on a course west, 2,500
varas, " to a small red hill"; thence north 2,500 varas, " which ended
upon a hill where there stands a large rock."

The claim was presented to the Board of Land Commissioners, in the
name of Jesus Machado, claiming as purchaser of the Mexican title, on
the 24th of February, 1853,-and was confirmed by the Board, May 16,
1853, by the boundaries designated in the act of juridical possession.

On appeal from the decree of the Board to the United States district
court for the southern district of California, the court, on the 1st day of
February, 1856, delivered its opinion affirming said decree; but neg-
lected to enter and sign a decree of affirmance. Appeal, however, was
taken from the district to the Supreme Court of the United States, and
was afterwards dismissed by direction of the Attorney-General of the
United States; and upon such dismissal, on the 24th of February, 1857,
a decree was made by said district court, rendering the confirmation
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final, and allowing the claimant to proceed thereon as upon a final
decree.

Afterwards, the jurisdiction, records, and pending matters of the dis-
trict court for said southern district, having been by law transferred to
the United States district court for the district of California, said last-
mentioned court, on the 14th of April, 1879, made and entered a decree,
as of the 1st day of February 1856, affirming in all things the decree of
the Board of Land Commissioners, and confirming to the claimant the
tract in question.

" To the extent of one half of a square league of land, a little more or
less, being the same land which is situated in the county of San Diego
known by the name of Buena Vista, and bounded and described as
follows:

" Commencing at the northwest corner of the garden of the Indian
Felipe and running east two thousand and five hundred varas to the
boundary line of Lorenzo Soto; thence running south two thousand
five hundred varas to a small peak, where stand two rocks joined to-
gether; thence running west two thousand five hundred varas to a
small red hill; thence running north two thousand five hundred varas
to the place of beginning, on a bill where there is a rock; containing in
all one-half of a square league. Reference for further description to be
had to the original grant and to the translation of the original record
of juridical possession."

A survey of the confirmed claim was made by United States Deputy
Surveyor J. C. Hays, in September, 1858. It locates the tract by rect-
angular lines; the side lines being 165 chains in length and varying
19J degrees from a north and south line, and the end lines 134.49 chains
in length, with corresponding variation from an east and west line, giv-
ing an area of 2 ,2 1 9 TO O acres, 1- of an acre less than half a league.

This survey was approved by Surveyor-General Manderville, October
19, 1858, and thus became the official survey of the claim; but it seems
to have been mislaid and not recognized as such until the attention of
this office was called to it by Surveyor-General Wagner, in a letter of
December 29, 1881. In the mean time a survey had been made by United
States Deputy Surveyor Max Strobel in September, 1868; and another
by United States Deputy Surveyor Goldsworthy in 1875, made in con-
nection with the subdivision of the township. The Strobel survey was
made under direction of Surveyor-General Day, and was approved by
him March 25, 1870.

June 3, 1882, this office directed the surveyor-general to transmit for
inspection a tracing of the Hays survey; and it being found on exami-
nation to have been approved by Surveyor-General Mandeville, as above,
you were instructed by letter of this office of April 9, 1883, to publish
the Hays survey as required by the act of July 1, 1864 (13 Stat.. 332),
and thereupon to make the usual return to this office. Your letter of
April 29 ultimo and accompanying papers show compliance with this
instruction, and bring the Hays survey before me for examination.

Neither the plat nor the descriptive notes of Hays's survey identify
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any of the boundaries named in the decree of confirmation, except the
" small red hill," a mound on the top of which he makes his southwest
corner. The surveys and examinations ubsequently made show that,
taking the location of this corner as being correctly made and described,
his survey would not be greatly inaccurate.

He has, however, connected his survey with the township line between
ranges 3 and 4 west, which appears to have been the only line of the
public surveys which then intersected the tract surveyed, but, as shown
by the subsequent surveys, the connection as made is grossly erroneous,
inasmuch as.it throws the platted tract more than a mile too far east
upon the plats of the public surveys.

The survey of Strobel does not identify the boundaries designated in
the confirmation, except that at the northwest corner, the description
of which in his field notes corresponds with that in the confirmation,
namely, " on a hill where there is a rock"-"big rock," the field notes
have it.

It is stated in one of your two letters of April 29 ultimo that a survey
of the Buena Vista Rancho was made by United States Deputy Sur-
veyor William Minto in 1882. This survey has not been returned nor
before reported to this office, and it does not appear under what cir-
cumstances it was executed; but the sketch which you forward shows
it to correspond, nearly, as to the southwest corner with that of Hays
(his erroneous connection with the public surveys being corrected, as
shown on said sketch), and, as to the northwest corner, with that corner
as located by Strobel. The north and south lines differ somewhat in
measurement with those of Hays and Strobel, but give, apparently,
about the same area, and correspond in outline more nearly with the
survey, of Goldsworthy.

Permanent monuments and natural objects named as boundaries in
ordinary conveyances control mention of courses, distances, and quan-
tity (Greenleaf's Ev., Vol. 1, p. 301, note 2, quoting 19 Johns, 449), and
this rule applies to confirmations like that in question, unless the inten-
tion to limit the quantity within the boundaries is clearly shown.

The claim in the present case was confirmed by the boundaries set
forth in the decree, being the same designated in the act of juridical
possession, and was for the land included within said boundaries. The
clause following the specification of boundaries-" containing in all one-
half of a square league of land "-is clearly an estimate merely, and not
intended as a limitation of quantity within the boundaries. The meas-
urements m tioned are only the estimated distances between the bound-
aries forming the corners of the tract. This is manifest from the dec-
laration in the confirmatory clause of the decree, "that the said claim
be, and the same is hereby, confirmed to the extent of one-half of a square
league of land, a little more or less, * * * bounded and described as
follows."

The Hays survey is rejected for the erroneous connections in its plat
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and descriptivenotes,and forthe furtherreason that it identifies and con-
forms to but one of the boundary calls-that which is made the south-
west corner-and a new survey is hereby directed to be made to conform
to the described boundaries as nearly as practicable. It should adopt
the northwest corner as located by Strobel, " on a hill where is a big
rock ".; the southwest corner, as described by Hays and located by
Minto, on top of a red hill; and it would seem that the southeast corner,
" a small peak, where stand two rocks joined together," might be found
and identified by the description thereof given.

The northeast corner boundary, as described in the juridical posses-
sion and confirmation, " the boundary line of Lorenzo Soto," may not,
at present, be definitely ascertainable from monuments or marks upon
the ground. The grant of Los Vallecitos de San Marcos, which was
confirmed to Soto for two square leagues, had larger exterior bound-
aries; but the boundary on the west was not definitely described. By
the final location of the two leagues tract within the exterior boundaries
its nearest point to the Rancho Buena Vista, as surveyed, is some 2A-
miles south from the northeast corner, and about three-fourths of a mile
southeast from the southeast corner. The northwest corner of the tract
of Buena Vista in question being ascertained, the northeast corner, in
the absence of original landmarks or monuments, can be at least ap-
proximately established by measuring from said northwest corner, upon
the proper course, the prescribed distance.

It is important, as you suggest, that the public surveys should be
properly corrected with the lines of the private claim; but the location
of the latter must first be finally determined.

You are therefore instructed to cause a plat of said Rancho Buena
Vista to be compiled, or, if necessary, a new survey of the same made
upon the ground, conforming the lines thereof to the northwest and
southwest corners above indicated; the southeast corner to be ascer-
tained and located from the description given, " a small peak where are
two rocks joined together," as nearly as practicable, and the north-
east corner, in the absence of original marks or monuments from which
its location can be identified, to be determined by measurement, on the
proper course, from the northwest corner, a distance equivalent to the
2,500 varas specified in the confirmation.

If the survey of Deputy Minto was made under authority of your
office and with the requisite formalities and details, and conforms sub-
stantially to the conditions herein prescribed, it may be taken or fol-
lowed in preparing the survey here directed.

You will please give notice to the parties interested, or their attor-
neys, of this decision, informing them also of their right of appeal, and
advise this office of te date and manner of service of said notice; and,
if appeal be not taken within the time allowed by the rules, prepare and
forward the survey herein directed to this office as soon as practicable.
If found correct you will be authorized to contract for connecting the
lines of the public surveys therewith.

4531 L o-24
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RANCHio BUENA VISTA.

Further instructions as to location of corners. Survey to be made to conform to the
boundaries designated in the decree of confirmation.

Commissioner McFarland to surveyor-general, San Francisco, July 1, 1884.

SIR: In reply to the request contained in your letter of the 13th in-
stant for further instructions in the matter of the survey of the Rancho
Buena Vista, I have to say: That, referring to my decision of May 27,
last, you will see that it was therein held that the claim was confirmed
by the boundaries set forth in the decree, being the same described in
the act of juridical possession, and that the survey must be made to con-
form to said boundaries as nearly as practicable. This was the para-
mount direction. The accompanying suggestions were merely intended
to aid in identifying and determining the location of the boundaries;
and as to the survey of Deputy Minto, that it might be taken or fol-
lowed for the purpose of lessening the labor and facilitating the prep-
aration of the new survey, in so far as it conformed to the boundaries
prescribed.

It appeared upon the examination of the case that the surveys of
Hays and Minto agreed very nearly as to the southwest corner bound-
ary, describing it as "on the top of a red hill"; "a small red hill"
being the boundary prescribed in the confirmation. It also appeared
from the field-notes of Strobel's survey that he located his northwest
corner " on a bill where is a big rock," the confirmation designating the
boundary as " on a hill where there is a rock." The diagram of Minto's
survey also agreed substantially with that of Strobel as to the location
of the northwest corner.

It now appears from Minto's field-notes and the "Diagram R," both
transmitted with your letter of the 13th iltimo aforesaid, that Strobel's
description of the nosthwest corner, as located by him, was erroneous;
that instead of being "on a hill where is a big rock," it is 20 chains
southwesterly from that point. The adoption, therefore, of Strobel's
corner as the northwest corner of the survey to be made was not cor-
rect, owing to the fale premises upon which it was predicated; and
the direction as to the location of said corner is accordingly modified.

Referring to Diagram R aforesaid, it would seem from the descrip-
tions thereon that the northwest corner should be located at the point
marked " El" the southwest corner at " B," the northeast corner prob-
ably at "F" (the probability being strengthened by the statement ac-
companying, that within the angle formed by the corner so located "is
land once cultivated by the Indian Felipo," and the additional accom-
panying statement that Strobel found here "a mound of rocks known
for many years as a corner of Buena Vista Raneho"), and the southeast
possibly at " C." The descriptionof the latter point-" top of hill, big
rocll-does not well correspond with that of the confirmation, " a small



DECISIONS RELATING TO THE PUBLIC LANDS. 371t

peak where stand two rocks joined together," though, from the general
features of the survey, located near where the true corner should be
looked for.

My decision of May 27 last aforesaid is modified as above as to the
northwest corner. The statements on Diagram R as to the northwest

corner obviate the necessity of resorting to measurement, as suggested

in said decision, to ascertain the location of said corner, and thereby

the points " D" and " G" of said diagram are eliminated from consid-

eration.
In executing the survey you will be governed by the boundaries des-

ignated in the decree of confirmation, adopting the suggestions herein

as far as they are found to correctly indicate the corner boundaries on

the ground. Notify the parties in interest of said decision as herein

modified, and make return as directed in said decision.

2. COST OF SURVEY.

ACT OF JULY 31, 1876-COST OF SURVEY.

RANCHO SANTIAGO DE SANTA ANA.

The only provision of law relating to payment by claimants for surveys of private
land claims is found in the act of July 31, 1876. Only the proper costs of survey
and platting are chargeable.

Acting Commissioner Earrison to surveyor-general, San Francisco, March
10, 1884.

SiR: I have received your letter of February 25 ultimo, with modi-
fied bill of costs in the matter of the survey of the Rancho Santiago de

Santa Ana, and have considered your explanation of the several items
charged therein, which items are as follows:

No. 1, January 7, 1879, to Willi am Min to, for explanation . $54 50
No. 2, October 13, 1879, to Los Angeles Weekly Journal, advertising 9 75
No. 3, October 13, 1879, to Los Angeles Herald, advertising -12 00
No. 4, October 21, 1879, to Santa Ana Herald, advertising -5 00
No. 5, October 23, 1879, to J. A. Forbes, expenses in conducting examina-

tions -54 75
No. 6, October 25, 1879, to S. C. Houghton, reporter's fees in examination . 201 60
No. 7, July 12, 1881, to William Minto, for examination . 221 50
No. 8, October 3, 1883, to original calculation and platting . 200 00
No. 9, October 3, 1883, to duplicate - 50 00
No. 10, October 3, 1883, to descriptive notes 50 00
No. 11, October 3, 1883, to Wm. Minto, for survey 430 50

1,289 60
The following is a brief history of the proceedings in the case during

the time embraced in said bill, as far as relates to the question of the
costs required to be paid by the claimants:
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The plat' field-notes, &c., of the survey of the claim, executed by
IUnited States Deputy Surveyor Hancock, were returned to this office
by the surveyor-general under date of January 4, 1879, and the matter
of location was pending here for consideration and decision: Britton
and Gray, esqs., representing the grant claimants, and Hon. Montgomery
Blair the conflicting Rancho Las Bolsas.

On examination of the case it was found that the location of certain
of the boundaries was so imperfectly indicated that an examination on
the ground, the taking of testimony, and a further report were neces-
sary to the due execution of the law relating to the survey and location
of private claims in California.

Notice to the parties and investigation by the surveyor-general were
accordingly directed by my letter of July 3, 1880, under the first sec-
tion of the act of July 1, 1864 (13 -tat., 332). This was done upon my
own motion, from the necessity of the case, for the purpose expressed.
The attorneys for the claimants did not move in it.

My action was sustained by the Department against the motion of
Mr. Blair praying the Department to interpose its supervisory authority
and arrest the proceeding.

The investigation was had, testimony taken, and an examination made
upon the ground by United States Deputy Surveyor Minto, under di-
rection of the surveyor-general; and the testimony, exhibits, and re.
port of the deputy returned to this office by the surveyor-general as the
result of the investigation directed as aforesaid.

Upon the case as then presented and the briefs and arguments of the
counsel thereupon my decision was made directing a new survey of
the claim. This decision was affirmed on appeal by the honorable Sec-
retary of the Interior. His decision was communicated to the surveyor-
general, ad in due time the new survey was made and returned in
accordance therewith, was duly approved, and patent prepared for
issue thereon.

The claimants are required to pay the costs of said survey before pat-
ent can be issued to them, but object to the items in said bill Nos. 1 to
7, inclusive, as not being legally chargeable against them in the prem-
ises.

IThe law applicable to the case is found in the act of July 31, 1876
(19 Stat., 121), which requires-

Thatan accurate account shall be kept by each surveyor-general of the
cost of surveying and platting every private land claim, to be reported
to the General Land Offlce, with the map of such claim; and that a
patent shall not issue, nor shall any copy of such survey be furnished,
for any such private claim until the cost of survey and platting shall
have been paid into the Treasury of the United States by the party or
parties in interest, or by any other party.

This, I believe, is the only provision of law applicable to the subject,
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and I am not aware of any usage or practice having reference to private
claims in any way supplementing the statute.

The language of the act is unequivocal and does not admit of con-
straction, and, if parties can be required to pay expenses beyond the
cost of survey and platting, it must be by some implication br for some
reason outside of the language and purport of the act.

The first item in the bill of costs, No. 1, $54.50, for examination by
Deputy Surveyor Minto, was incurred by direction of Surveyor-General
Wagner to aid him in forming his opinion and reporting satisfactorily
upon the Hancock survey. That survey was made in 1857, long before
any law was passed requiring parties to private claims to pay the costs
of survey. I do not see that it has any relation to the making of the
present survey, or the costs thereof.

The items Nos. 2 to 7, inclusive, all relate to the investigation pre-
ceding the present survey. Notice was published, a substitute to act
for the surveyor-general was appointed, a reporter employed, and an
examination directed by the surveyor-general as a part of the investiga-
tion made on the ground by Deputy Surveyor Minto. All this expense
was certainly no part of the " cost of survey and platting " of the survey
to be therea fer made if a new or modified survey should be ordered.
And suppose, as the result of the investigation, that the Hancock sur-
vey had been approved, what would have been the status of these
charges as regards the obligation of the claimants to pay them 

The investigation, as to its probable effect upon the decision, having
resulted favorably for the claimants, it might seem equitable and just,

'as between them and the Government, which has no interest in the case,
that they should pay the expense; but their legal obligation is no greater
than it would have been if the result had been unfavorable to them.

There are many expenses attending the adjudication, confirmation,
and location of private claims of this character, all being for the ben-
efit of the claimants, which the Government rightfully pays by reason
of its treaty obligations to recognize and protect the rights of individ-
uals in such claims. To fultill its obligations, do justice to interested
parties, and at the same time protect its own interests in the public
domain, it was necessary to provide for ascertaining and determining
the validity, locality, and extent of alleged claims, the payment of the
necessary expenses of the proceedings being incidental to the discharge
of the obligation.

The Government has, therefore, without questioning, paid all these
expenses; and it has been only since the act of May 30, 1862 (12 Stat.,
409; Rev. Stat., 2400), repealed March 3, 1875 (18 Stat., 384), and sub-
stantially re-enacted by the statute of July 31, 1876, aforesaid, that
Congress has required the party in interest, after his claim has been
determin6ct and located, to pay the cost of marking it upon the ground
and preparing the plat of survey, to be made the record evidence of the
extent of his right.
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I am clearly of opinion that the requirement for payment of expenses
cannot be extended beyond the terms of the statute referred to, and in
the present case that the patent should be delivered to the proper party
on payment of the items Nos. 8, 9, 10, and 11 in the bill of costs afore-
said, amounting to $730.50, and you are hereby instructed accordingly.

III.-COLORADO.

1. PRACTICE.

APPEAL-TIME-NOTICE-INTEBLOCUTORY AND FINAL ORDER.

MRS. LEANN S. KNG v. THOMAS LEITENSDORFER.

Where notice of decision is served by the General Land Office on the attorneys resi-
dent in Washington, and also by the local office on party residing at a distance,
or on the attorney residing in vicinity of the party, time for appeal will com-
mence to run from date of latter service.

When the decision adjudicates and finally disposes of the question presented, though
not determining the case in which it is raised, it does not come within the rule
applicable to matters merely interlocutory and resting in discretion, and is sobject
to appeal.

Commissioner MaFarland to register and receiver, Pueblo, Colo., Norember
16, 1883.

GENTLEMEN: Under date of June 27, 1883, my decision was com-
municated to you from this office, denying the motion by Wells, Smith
& Macon, esqs., of Denver, Colo., and Britton & Gray, esqs., of this city,
in behalf of Mrs. Leann S. King, to be substituted in place of Thomas
Leitensdorfer (a derivative claimant under the Vigil and St. Vrain
grant) and allowed in his stead to prosecute the appeal taken by him
to this office from the decision of the register and receiver rejecting his
claim; and you were instructed to notify the parties in interest, or their
attorneys residing in Colorado, of said decision, and inform them of
their right to appeal under the rules.

On the same day notice of said decision was given f om this office by
mail to Britton & Gray, esqs., and R. H. Bradford, esq., the attorneys
resident here of Mrs. King and Leitensdorfer, respectively.

On the 6th of July, 1883, as I am advised by you, a copy of my de-
cision aforesaid was mailed by you to Wells, Smith & Macon, esqs., the
Colorado attorneys of Mrs. King.

On the 31st of August, 1883, notice of appeal from said decision, and
specification of errors, bearing date August 29, was received by this
office from Messrs. Britton & Gray for Mrs.. King, with admission of
service of copy thereof on Mr. Bradford, attorney for Leitensdorfer,
dated August 30.

On September 29, 1883, a motion was filed in this office by Mr. Brad-
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ford (with admission of service thereof by Messrs. Britton & Gray) to
dismiss said appeal on the grounds following:

1st. The appeal was not filed in time.
2d. The order of the Commissioner appealed from is interlocutory,

concerning matter resting in his discretion; and hence may be excepted
to, not appealed from.

On the 3d of October, ultimo, Messrs. Britton & Gray filed an answer
to said motion, and on the 9th ultimo Mr. Bradford filed a reply thereto.

I have carefully considered the case, and the matters presented by
the counsel for and against the motion, and conclude-

First, that as regards the time of filing, the appeal maybe sustained;
though counting from the time of giving notice to the resident attor-
neys, from this office, it was four days too late. But reckoning from
the date of giving notice by you to the attorneys of the moving party
residing in Colorado, the filing was several days within the time allowed
by the rules.

The question, therefore, is as to which notice should be regarded as
fixing the limit within which the appeal should have been made.

By the letter of the rles applicable generally to attorneys, notice to
one attorney is notice to all on the same side of the case and to the
parties represented by them. But the object of the notice and the allow-
ance of time, as relating to appeals under the rules applicable thereto,
being to give parties opportunity to ascertain the particulars of decis-
ions, to consult counsel, and determine upon their course of action in
the premises, a reasonable liberality would seem to be proper and de-
sirable. Such has been the view heretofore taken by this office.

The case of Moore, cited by the counsel for the appellant from 7
Copp's L. O., 188, is not entirely i point, for the reason that it does
not appear that earlier notice than that given to the party from the
local land office had been given to the attorney of the party resident
here. The point, however, is decided that as affecting the additional
time allowed, where notice is given from the local office, itis immaterial
whether the appeal be returned through the same channel or not.

The exercise of a reasonable liberality in the application of the rules
limiting the right of appeal is also recognized.

The case of Roach v. Myers & Cole (Land Decisions, July, 1881, to
June, 1883, p. 471) comes much nearer the case under consideration.

Notice of the decision of this office was given to the resident counsel
June 27, 1881, under which the time to appeal expired August 26. Ap-
peal was filed by the resident attorneys here September 1, but the local
officers were instructed by the closing paragraph of the decision, as in
this case, to notify the parties in interest, and it was held that-

When notice of decision is given by the local officers, ten days addi-
tional to the time allowed by Rule 86 are allowed for the transmission of
notice and return of the appeal through the mails, thus allowing the
party seventy days from date of their notice within which to file his
appeal.
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The decision proceeded:

There may be some question as to when, i case of notice being given
both to a party's attorney resident in this city and to himself through
the local offlce, the time commences to run, whether from date of notice
to himself or to his attorney. In such a case I am of opinion that the
rules should be liberally construed that the party in interest may have
every opportunity to secure his right of appeal; and consequently that
the time allowed for that purpose should be computed as commencing
to run from the date of service of notice upon the party himself.

The motion to dismiss the appeal was accordingly overruled.
In the present case the notice from the local office was served on the

Colorado attorneys of the party, and not on the party herself, and in
that it differs from the case above. The reason of that decision, how-
ever, holds good in this case. The object of the notice being to give the
party effectual notice would certainly be better accomplished by notice
to her attorneys in her vicinity than to her counsel a thousand miles
distant. A fairly liberal construction will therefore adopt the notice to
the former as determining the limit of the time for appeal rather than
the earlier notice given for the information of the attorneys resident
here.

But the moving counsel, through his firm, has furnished a precedent
still nearer in point. In the case of John W. Lowe and others, heirs,
&c., notice of a decision of this office of April 27, 1883, was given from
this office, by mail, to Drummond & Bradford, esqs., the resident at-
torneys of one of the parties, on the 28th of April. The time for appeal
under that notice expired June 28.

With the decision the usual instruction was given to the surveyor-
general at Tallahassee, Fla.. to notify the parties in interest or their at-
torneys thereof; and notice was given by him to the attorneys of both
parties May .

Messrs. Drummond & Bradford appealed from the decision, their
notice of appeal bearing date July 4, six days after the time to appleal,
under the notice given to them here, had expired; and as indicating
clearly that they availed themselves of the time afforded by the later
notice, they sent their appeal to the office of the surveyor-general at
Tallahassee, whence it was transmitted to this office and received and
filed here July 30.

The appeal was allowed and in due course transmitted to the Depart-
ment for decision.

The first ground of motion is held not well taken.
Second, the cases cited by the moving counsel hold that when an

order is interlocutory, and matter resting in discretion, appeal will not
lie.

The decision in the ease cited by the counsel opposing holds, in effect,
that where the decree disposes of the matter in question, though not
conclusive of the case, it is subject to appeal.
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There is no doubt about the rule; the question is as to its applica-
tion to the decision in the present case.

The status of the Leitensdorfer claim, to which the decision appealed
from has relation, is fully set forth in said decision. It is seen thereby
that there is really no case involving said claim before this office; at
least none in which it can take any affirmative action.

The effect of the President's order, made upon the opinion of the
Attorney-General that appeal from the decision of the register and re-
ceiver rejecting Leitensdorfer's claim did not lie to this office, was and
has continuously been so held to suspend proceedings here in the case.

The application decided against was by Mrs. King, aparty dehors the
record, against Leiteusdorfer, a party to te record, to oust him from the
case, and to be permitted to take his place. The counsel now moving
to dismiss, facetiously but not inappropriately, calls the proceeding "a
knot on the trunk of the case," &c. It is certainly a side, or, more
properly, an outside issue; not between parties to the case.

An interlocutory decision would seem to be one relating to, or having
some bearing upon, the issue between the parties to the case. The de-
cision in question has no such relation or bearing. The issue in the
case involves the validity of the Leitensdorfer claim. The decision ap-
pealed from simply denies the motion of Mrs. King to be substituted
in place of Leitensdorfer as prosecutor of the claim.

The denial of Mrs. King's motion, besides being in an issue outside
of that between the parties to the case, was a determination of her
claim as presented. It was no less final because of the intimation
given that in a possibly future different state of the case it might be
again presented. A renewal must in any event be equivalent to a new
application, not dependent upon suggestions contained in the former
decision.

I cannot see that the matter submitted for my decision rested in dis-
cretion more than in any case where judgment is invoked regarding the
claimed and contested rights of parties, upon facts presented, and the
law applicable to the same.

The second ground of motion is overruled, and the motion to dismiss
the appeal denied.

The motion papers will be forwarded with the appeal to the Depart-
mnent.

Affirmed by Secretary, Sept. 15, 1884.
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2. PRIVATE CLAIMS.

MOTION FO SUBSTITUTION.

MRs. LEANN S. KNG v. THOMAS LEiTENSDORFEE.

Motion by Mrs. King to be substituted in place of Leitensdorfer in his appeal from
decision of register and receiver rejecting his claim to land under the Vigil and
St. Vrain grants; she having, by judgment and sale under execution in her
favor against him, become the purchaser, as alleged, of the land claimed.

To recognize the right of substitution in such case would inaugurate a practice in-
convenient at best; successive demands therefore might be made, in each of
which modes of transfer and title of parties must e adjudicated, matters be-
longing properly to the courts.

The ownership of the whole interest claimed cannot be determined from the proofs
presented.

The judgment under which the interest in question is claimed to have passed to the
mover is pending on writ of error in the higher court; its reversal would divest
her of such interest.

The object of the motion is to strengthen the position of the mover as claimant and
aid her in demands upon the settlers on the land claimed; but if her judgment
should be reversed or Leitensdorfer's claim finally rejected, they would lose what-
ever they had paid in compromises.

The order of the President, referred to, is still in force, and under it the General Land
Ofce has no jurisdiction of the appeal in question which was abrogated by it;
and to assume to set aside a party to the record and substitute another woul be
manifestly unwarranted.

Motion denied.

Commissioner McFarland to register and receiver, Pueblo, Colo., June
27, 1883.

GENTLEMEN: On the 24th of February last an application under date
of February 9 last was filed in this office by Wells, Smith & Macon,
esqs., of Denver, Colo., and Britton & Gray, esqs., of this city, in be-
half of Mrs. Leann S. King, administratrix of John Q. A. King, deceased,
relating to the claim of Thomas Leitensdorfer, under the Vigil and
St. Vrai grant in Colorado, in which they ask that Mrs. King be
substituted in place of Leitensdorfer in the a ppeal taken by him to this
office from the decision of the register and receiver rejecting his claim,
and that she be allowed from henceforth to control the proceedings
therein, or else to appear and prosecute the same and control the pro-
ceedings, in his name, as the appellant; she having, as claimed, by
judgment in the district court of the second judicial district of Colo-
rado for the county of Arapahoe, against Leitensdorfer and one John
Hallum, and sale under execution thereon, acquired all the interest of
Leitensdorfer in the land forming the subject of his claim.

Before proceeding in the matter of said application I required the
resident attorneys of Mrs. King to give notice of their motion to R. H.
Bradford, esq., the resident attorney of Leitensdorfer of record as such
attorney in the matter of his claim. Notice was accordingly given,
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pursuant to which Mr. Bradford appeared, and the motion was argued
orally before me on the 19th of June, instant.

In support of the motion a certified copy of the judgment roll of the
Colorado court and of the sheriff's deed lo Mrs. King are produced,the
same having been filed with her application. They show that the land
was, in form, sold and conveyed to Mrs. King in entirety. The attor-
neys of Mrs. King also produce and file, on the argument, certified cop-
ies of depositions of Mrs. Josephine Farnsworth and John Hallum,
taken in the suit of Leitensdorfer against Craig et al., in the circuit
court of the United States, and a certificate of the clerk of the supreme
court of Colorado that no appeal is pending in said county, in any suit
by Leann S. King . Thomas Leitensdorfer; but said certificate also
shows that a writ of error has been sued out of said supreme court in
favor of Leitensdorfer against Mrs. King to review the judgment of
the district court for Arapahoe County.

The introdutction of said deposition appears to be to show that the
whole interest in the land was in Leitensdorfer and Hallum and passed
to Mrs. King by the sheriff's deed. The certificate aforesaid shows
that up to March 17,1883, no steps were taken to review said judgment
nor by the plaintiff in error to bring the writ of error to a hearing ; that
the April term of the supreme court of Colorado adjourned on the 18th
day of May last, and that the next regular term thereof is appointed to
be held on the first Tuesday of December next; from which it may be
inferred that some months at least must elapse before said writ of error
can be brought to a decision.

On the part of Leitensdorfer a deed is produced from John flallum.
to Mrs. Farnsworth, bearing date before the issuing of the attachment
in the suit of Mrs. King v. Leitensdorfer and lallum, which purports
to convey an undivided twelfth part in the Leitensdorfer claim, without
condition or reservation. The deed also ecites that one-half of the
Leitensdorfer location had been, before then, conveyed by the party of
the first to the party of the second part, and that the deed then given
equalized the interest of each in said location. Also a printed copy of
Abstract of record and assignment of errors in the case of Leann S.
King, defendant in error, v. Thomas Leitensdorfer, plaintiff in error.

It is objected on the part of Mrs. King that under the 102d Rule of
]Practice, Leitensdorfer has no right to intervene and appear on the
motion, he not having first disclosed on oath the nature of his interest.

In addition to the matters thus presented, it is proper to refer to the
status of the case of Leitensdorfer as it appears in the record, so far as
it has necessary connection with the questions to be determined.

Several of the derivative claimants under Vigil and St. Vrain, Lei-
tensdorfer being one, appealed from the decisions of the register and re-
ceiver upon their claims. This office entertained the appeal against
objection by Craig, one of said claimants, and on appeal to the Depart-
ment its decision was sustained.
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Craig then made application to the President, who, upon the opinion
of the Attorney- General that the decisions of the register and receiver
in those cases were final, directed that evilence of title, upon the award
to Craig, should be issued to him, notwithstanding the appeal there-
from, which was accordingly done. This being regarded as an authori-
tative denial of the jurisdiction of this office and the Department over
said appeals, no action has since been taken by either in regard to them.

Afterwards, in a suit by Leitensdorfer against Craig, to set aside the
award to the latter, the United States circuit court for the district of
Colorado, held, in opposition to the opinion of theAttorney-General, that
the decisions of the register and receiver upon the derivative claims
aforesaid were subject to appeal to this office. The decree in which this
decision is embraced has been taken on appeal to the Supreme Court of
the United States, and is pending undecided.

Having fully considered the matters presented, I come to the follow-
ing conclusion:

First. That Rule 102 does not apply to the case under consideration,
at least to Leitensdorfer's side of it. He does not appear as an inter-
venor, but is an original party to the record in the matter of his claim.
This motion is merely a proceeding in the same matter, in which he ap-
pears under notice from the attorneys of Mrs. King. The requirement
that his attorney should have notice was i recognition of his character
as party to the record and consequent right to appear and defend his
interest against which the motion is directed. Mrs. King might with
greater propriety be regarded as an intervenor.

Second. To direct substitution of parties in cases like the present
would inaugurate a practice inconvenient at its best. and one likely to
affect injuriously the interest of litigants. If Mrs. King may be sub-
stituted as party to the record, so might her vendees and a succession
of vendees to any extent. It would require this office to adjudicate in
each case the question of title and the validity of transfers, whether by
voluntary or compulsory conveyance; a matter belonging properly to
the courts, and as to which it may well be doubted whether this office
has any authority of law to act.

Third. The ownership of the Litensdorfer claim cannot be deter-
mined from the evidence produced. In form, Mrs. King was the pur-
chaser of the whole interest. But, in the deposition of Mrs. Farns-
worth, introduced on the part of the motion, in which she deposed that
she held nine-sixteenths of the claim in trust for Leitensdorfer, she also
deposed that Hallum conveyed a small interest therein to John F. Dar-
by, which interest she bought in her own right and then held in her
own right; and the deed introduced on the part of Leitensdorfer shows
conveyance by Hallum to Mrs. Farnsworth, without reserve or condi-
tion, after the date of said deposition, of an undivided twelfth interest
in the claim. It therefore appears that. under the judgment, if it shall
be maintained, Mrs. King does not hold the entire interest.
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Fourth. But, if the judgment should be reversed on the writ of error
pending in the supreme court of Colorado, Mrs. King would be di-
vested of whatever right she derived under the sheriff's sale and deed;
and the interest would remain in the former holders as if the judgment
had never been rendered. The rule of law in such cases being that
"the party in whose favor a judgment was rendered must, on its re-
versal, make restitution of all things in his control which he has ac-
quired thereby. If lands have been set off to plaintiff under execution,
or if he has purchased real or personal estate, the defendant, on the
reversal of the judgment, becomes entitled to such real and personal
property," &c. (Freemnan on Execution, sec. 347).

Fifth. The object of the present motion is to strengthen the position
of Mrs. King as claimant and owner, and thereby aid her in demands
upon the settlers on the land covered by the claim and in negotiating
sales and compromises with them. One argument in support of the
motion to show the necessity of granting it. has been that it may be
long before the legal status of the claim and the right of parties re-
garding it are determined. The moving party is anxious to realize
upon the land claimed as soon as possible, without waiting the event-
ual determination of the rights of the parties. But if either the judg-
ment of Mrs. King in the State court or the decree in favor of Leitens-
dorfer in the United States court should be reversed, the settlers would
be losers of whatever they had paid. I am not inclined to facilitate
such a result.

Finally, the order of the President is still in force. This office has
no jurisdiction to act in reference to the appeals which were abrogated
by it; and to assume at this stage of the case under consideration to
set aside the party to the record and substitute another in his place
would be manifestly unwarranted.

For the reasons here stated, the motion is denied; without, however,
passing upon the merits, which would be considered should it be re-
newed after the rights of the parties and the legal status of the case as
regards the appeal have been judicially determined.

You will notify the parties in interest, or their attorneys, residing in
Colorado, of this decision, and inform them of their right to appeal
under the rules. The attorneys resident here will be notified from this
office.
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RELINQ UISfMENT.-UANDIVIDED INTEREST.

EDWARD WHITEFORD-APPLICATION TO FILE PRE-EMPTION ON

REJECTED DERIVATIVE CLAIM UNDER VIGIL AND ST. VRAIN

GRANT.

Whiteford sought to make entry on part of section 14, T. 33 S., E. 64 W., as being part
of claim of Alfred Bent, on relinquishment of interest by Bent's heirs by Thomp-
son, their guardian, and purchaser of their right on sale under judicial proceed-
ings.

Before the register and receiver the claim of Alfred Bent was represented by a dia-
gram showing the sections and parts of sections constituting the location thereof,
which did not nclude said section 14.

In the proceedings for the sale of the interest of the heirs of Bent it is described as an
undivided one thirty-sixth part of the Vigil and St. Vrain grant.

If the claim is regarded as definite and located as claimed before the register and re-
ceiver, section 14 not being included, the relinquishment of Thompson would be
without effect; and if unlocated and undivided, as represented in the proceedings
under which he claims, the relinquishment of a one thirty-sixth part would have
but slightly greater validity.

For the general reasons set forth, and those specially applicable to the case, the re-
linqnishment should not be accepted as ground for allowing the entry proposed.

Commissioner JlcFarland to register and receiver, Pueblo, olo., January
22, 1884.

GENTLEMEN: Referring to the register's letter to this office of No-
vember 6, 1883, and accompanying papers, it appears thereby that Ed-
ward Whiteford made application at your office to file pre-emption de-
claratory statement, dated October 30, 1883, on the N. SE. 4 and N.
A- SW. I, Sec. 14, T. 33 S., R. (4 W., and tendered the fees therefor, and
presented certain papers having relation to the rejected derivative
claim of the heirs of Alfred Bent, under the Vigil and St. Vrain grant,
including a relinquishment by George W. Thompson, the alleged owner
of said claim, to the United States,-of the land above mentioned, de-
scribing it therein as " being a portion of said derivative claim."

The register's letter being apparently submitted for instructions in
the premises, I have to say: that though relinquishments by the claim-
ants have been accepted as sufficient to justify the allowance of entries
upon lands included within some of; said rejected claims, further con-
sideration of the subject has led me to doubt the utility and propriety
of continuing to permit entries upon such relinquishments.

Said rejected claims have at present no legal standing. The order of
the President founded pon the opinion of the Attorney-General, that
the decision of the register and receiver by which said claims were re-
jected were final, is still in force; and though it has been held to the
contrary by the United States circuit court, which would leave the ap-
peals taken from the decision of the register and receiver to this office
open for consideration, the decree of the circuit court has been super-
seded by apreal to the United States Supreme Court, and is pending
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therein undecided. If the decree of the circuit court shall be reversed,
or if affirmed and the appeals from the decisions of the register and re-
ceiver on appeal here affirmed, the claimants will be left without right
or title, and their relinquishments without force or value.

But it may be said, in view of the possibilities here suggested, that
in the happening of either of those contingencies, the land will be, and
be held to have been all along the property of the United States, and
the acceptance of relinquishments as authorizing entries, though the
parties relinquishing haveno title, can do no harm. It might, however,
and undoubtedly would, by ostensibly recognizing their claim of own-
ership, enable the claimants, through the anxieties of settlers, to dis-
pose of their alleged titles for valuable considerations, to the loss of
the settlers paying the same; a result I do not feel willing to promote.
1 think the interests of the public and of individual citizens will be best
promoted by leaving the lands subject to these claims to the reservation
prescribed by law, until they shall be. finally adjudicated and their lo-
cality and extent determined.

In case the decree of the circuit court shall be affirmed, the whole
matter of said derivative claims may be opened for readjudication upon
the suspended but pending appeals from the decisions of the register
and receiver, or otherwise. It is, therefore, impossible to judge at this
time what may be the final location of the claims that may be allowed,
or of the validity and effect of relinquishments made in the present state
of the case.

This general view of the subject is applicable alike to all of the re-
jected claims; and in some respects to all of the derivative claims un-

der Vigil and St. Vrain.
In the case of the heirs of Alfred Bent, it appears by the record that

the claim was presented to the register and receiver as being for one-
eighteenth part interest in the Vigil and St. Vrain grant; and said in-
terest was claimed to have become severed and located, in part, at
least, upon certain specified subdivisions of the public surveys, one of
which was said Sec. 14, of T. 33 S., I. 64 W. of the sixth principal me-
ridian, by the settlement, improvement, and occupancy by said Alfred
Bent of the land forming said subdivisions.

The testimony, however, shows that the claimants filed a iiagram
before the register and receiver (which was made Exhibit No. ), and
claimed by it the following as their location: " The E. A of Sec. 22, E.
A Sec. 32, E. A Sec. 29, and all of Secs. 23, 24, 25, 26, 27, 28, 33, 34, 35,
and 36, all in T. 33 S., R. 64 W. of the sixth principal meridian, in Las
Animas County, Colorado Territory"; and in their apeal from the
register and receiver they describe their claim as consisting of the same
whole sections and the W. of Sees. 22, 32, and 29, instead of the E '
of those sections as platted on the diagram, probably by mistake of the
draftsman.

The location as shown by the diagram and claimed in the appeal
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seems to modify and, in effect, to amend the claim as originally pre.
sented in the petition to the register and receiver. It does not include
said setion 14 upon which 31A. Wliiteford steks to make entry; and makes
other changes in the land specified as claimed.

The register and receiver in their decision rejecting the claim treat it
as undivided and unlocated, and make this one ground of its rejection.

Accompanying the register's letter aforesaid are certified proceed-
ings in the district court, third judicial district, Colorado, showing
petition by said George W. Thompson as guardian for the three heirs
of Alfred Bent, who are represented as minors, for authority to sell
their interest in the Vigil and St. Vrain grant, which is described by
the boundaries designated in the original grant; an order of the court
granting the authority asked for; sale of the interest of the heirs to
William A. Burnett, and conveyance to him of the same; order of the
court approving the sale, and deed from Burnett to said George W.
Thompson of the interest aforesaid.

In these proceedings the interest of the heirs of Alfred Bent in the
grant to Vigil and St. Vrain is described as an undivided one thirty-
sixth part thereof (instead of one-eighteenth as set forth in the original
petition to the register and receiver), and a specific location of said in-
terest (as shown by the diagram referred to and claimed in the appeal
from the register and receiver) is not mentioned or alluded to.

If the claim is to be regarded as defined and located, as claimed be-
fore the register and receiver and in the appeal, said section 14 is not
included in it, and Mr. Thompson's relinquishment (even if relinquish-
ments were to be accepted in such cases) would therefore be without
effect; and if unlocated and undivided, as represented in the proceed-
ing under which Mr. Thompson claims the ownership, the relinquish-
ment of a one-thirty-sixth interest would have but slightly greater
validity.

For the general reasons set forth herein, as well as for those specially
applicable to the case under consideration, the relinquishment of Mr.
Thompson should not be accepted as ground for allowing the filing
applied for by Mr. Whiteford, and you will be governed accordingly in
your action relating thereto.

You will give notice to the parties interested of this decision and of
their right of appeal, and advise this office of the receipt hereof, and
of the date and manner of giving such notice.
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APPLICATION TO FILE PE-EMPTION WITHIN LIMITS OF LEITENS-
DORFEM CLAIM UNDER VIGIL AND ST. VRAIN GRANT.

MANUEL ABRITA.

Since the United States circuit court has decreed adversely to the opinion of the At-
torney-General holding the rejection of Leitensdorfer's claim by the register and
receiver not appealable, (upon which opinion the President's order was issued, by
which the appeal from the register and receiver was sspended), and since the
decree of the circuit court is pending on appeal in the United States Supreme
Court, the claim of Leitensdorfer has not been finally determined, and the land
was not subject to entry.

Commissioner Ilie-Farland to register and receiver, Pueblo, (olo., April
16, 1884.

GENTLE:MEN: I have considered the matter of the appeal of Manuel
Abrita from the decision of your office rejecting his application to file a
pre-emption claim on the E. of SW. 4 of Sec. 7, T. 33 S., R. 63 W.,
transmitted to this office with the register's letter of March 5 ultimo,
accompanied by the declaratory statement of the appellant, dated Feb-
ruary 18, 1884, with the certificate of the register indorsed thereon, cer-
tifying that the same had been presented to him February 19, 1884, and
the fee for filing thereof tendered, but that said application was rejected
for the reason that the land in question was included within the limits
of the claim of Thomas Leitensdorfer.

The claim referred to is one of the derivative claims, under the Vigil
and St. Vraiu grant, which were rejected by the register and receiver
upon their examination of said claims, from which decisions of rejection
appeals were taken to this office. Action was, however, suspended
upon said appeals by an order of the President, founded upon an opin-
ion of the Attorney-General, that the decisions of the register and
receiver in those cases were final. But subsequently a decision of the
United States circuit court was made in the case of ILeitensdorfer v.
Craig et al., which would leave said appeals in force and open for adju-
dication; said decision, however, has been taken on appeal to the
Supreme Court of the United States, and the appeal therefrom is now
pending. If the decree of the circuit court shall be ffirmed, the appeal
from the decisions aforesaid of the register and receiver now suspended
will be open for examination and decision here and by the Department.

It will be seen from the foregoing statement that the claim of Leit-
ensdorfer has not been finally determined, and as the land offered for
is included within the limits of said claim, it was not at the date of
the appellant's application subject to entry or disposal. The decision
appealed from is therefore affirmed.

You will give notice of this decision to the party interested, and in-
form him of his right of appeal, and advise this office of the date and
mianner of giving such notice.

4531 L O-2>5
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IV.-FLORIDA.

DELIVERY OF PA TENT-COXTEST-APPEAL.

HEIRS OF JOHN Lowr-

Th delivery of patent having been subject of contest before the surveyor-general, on
rendering his decision be should have withheld patent during the ime allowed
[or appeal; but thereby no serions injury has resulted to any party having
rights in the premises.

Delivery of patent by the Unit'ed States is not essential. Title by sch patent is
title by record. No misdirection of the title is alleged. A certified copy from
the record is evidence equally with the original.

As the showing of right in the parties appealing can only be made in the judicial
tribunals, this department will not interfere with the possession of the patent by
the parties to whom it was delivered.

Secretary Teller to Commissioner MeFarland, February 29, 1884.

SIR: I have considered the case presented by the appeal of Miessrs.
Drummond & Bradford from your decision of April 27, 8 3, refusing
to direct the United States surveyor-general of Florida to demand the

return of the patent issued upon the claim of John Lowe, deceased, for
6,000 and 0.000 acres of land in Florida, and delivered to C. R. King,

as attorney for the heirs of John Lowe.
It appears that title to these lands was confirmed to John W. Lowe,

one of the heirs, "on behalf of himself and the other heirs and legal

representatives of said deceased," by the decree of the snperior court

for the district of East Florida, July 16 1840, and that said decree was

affirmed by the Supreme Court of the United States at the January

term, 1812.
Patent was issued June 30, 1882, to " John W. Lowe, and the other

heirs and legal representatives of John Lowe, deceased, their heirs and

assigns and July 7, 1882, the said patent was transmitted by your

office to the United States surveyor-general of Florida "for delivery to

the person legally entitled to its custody." July 26, 1882, the surveyor-

general delivered said patent to C. R. King, of Lake City, Fla., as the

accredited attorney of part of said heirs.
The claimant, John Lowe, died in 1825, and letters of administration

were issued June 3, 1881.
It is urged by Messrs. )rummond & Bradford, counsel for said ad-

ministrator and part of the heirs, that the patent should have been

delivered to said administrator. or his attorney, as the person legally
entitled to the custody of the same; that the delivery of the patent to

the said C. R. King, before his right to receive the same could be tested
by appeal to your office and this Department, was in violation of the

rules of practice governing such matters; and that the surveyor-gen-

eral should be instructed to recover said patent and deliver it to the
administrator.
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From an examination of the case it appears that two parties were
organized among the heirs for the prpose of securing the evidence of
their ancestor's title to these lands, Mr. C. It. King representing one of
such parties, and Messrs Drummoud & Bradford the remainder of the
heirs and the administrator.

When the surveyor-general received the patent and your instructions
relative to its delivery he did not deteimine to wIjoen such instrument
shculd be delivered until after a showing had been made by both the
parties claiming its custody; but when he d(id come to a conclusion in the
matter, he at once delivered the patent.

No misdirection of the title is alleged as resulting from the issuance
of the patent. The only question presented is, whether the Department
will Dow take the desired action looking towat d a recovery of the patent
from the party having its custody, for the purpose of placing it in the
hands of the other party.

You very properly found that, a hearing having been had before the
surveyor-general to settle the question at issue, he should, after having
reached a conclusion, have allowed time for appeal as provided in Rule
44 of the rules of practice, and uluring such time should have held the-
patent in his possession; but while this is so, no serious injury has re-
sulted to any party having rights iunder the instrument.

In United States v. Schurz (102 U. S., 378) it was held that "title by
patent from the United States is title by record, and the delivery of the
instrument to the patentee is not, as in a conveyance by a private per-
son, essential to pass the title." A certified copy of such record is by
law made evidence equally with the original document. It was an open
question which of the opposing parties claiming to represent the title
was entitled to the delivery. If either obtained wrongful possession he
might be compelled by action to surrender it to the proper grantee.
Even had the question come before me I might have erred, being as
liable to do so as the surveyor-general. Certainty could only have been
reached by requiring the parties to stipulate or to interplead for posses-
sion, and this Department would probably (or at least possibly) have
awaited such suit. Nothing less than suit upon demand for the return

r of the instrument would now be effectual for its recovery, and such suit
could be maintained only upon allegation and proof that the present
holder has no right to its custody, which I have not decided, and which
the surveyor-general has by his decision negatived.

As the showing of right in the parties now appealing can only in the
present condition of the matter be successfully made in the judicial
tribunals, and can best be made by direct action between the parties
without intervention here, your decision is affirmed and the appeal dis-
missed.
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V.-LOUISIANA.

1. DELIVERY OF PATENT.

- DELIVERY OF PTENT-EYS7TR CTIONS.

JAMnES AND DENNIS QUINNILTY.

In case of contest for delivery of patent, register and receiver to malie and notify
parties of decision, allowing usual time for appeal, etc.

Acfing Commissioner Harrison to register and receiver Natckitoches, La.,
October 5, 1883.

GENTLEMEN: I am in receipt of your letter of the 7th ultimo, rela-
tive to delivery of the patent in the name of James and Dennis Queinnilty,
for 5,876.74 acres, issued July 9 1883, and transmitted to you on the
19th of the same month.

Henry Safford, esq., is the attorney of record who prosecuted the case
before this office and the Department. He also filed affidavits showing
the extent of his interest in the claim, &c.

Mr. William H. Boult, it appears, seeks the custody of the patent
upon the ground that he is the owner of eleven -twefths of said claim
under a tax sale.

You express the opinion that it is not clear that Mr. Boult ownsthat
amount of said claim through his tax title; and you request a decision
by this office " as to who is the party legally entitled to the patent."

I return herewith the papers transmitted, with the direction that you
make a formal decision in the case from the evidence before you, of
which you will notify all parties in interest and allow the usual time
for an appeal.

In case all parties acquiesce, or no appeal is taken within the time
allowed by the Rules of Practice, you will deliver the patent accord-
ingly.

If an appeal is taken within the prescribed time, you will transmit
the case in due course of business, and hold the patent subject to the
final action of this office or the Department in the matter.
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A. STONER.

Persons claiming delivery of patents should be requiredto furnish unbroken chain of
title, showing to whom the lands inure; and, if agents or representatives, to con-
nect themselves with patentees.

Patents should be delivered, 1st, to person to whom issued; 2d, to party claiming
under original grantee and showing right by unbroken chain of title; and, 3d,
to party presenting duly executed power of attorney from person entitled to
delivery us above.

Acting Commissioner Harrison to register and receiver, lew Orleans, La.,
June 4, 1884.

GENTLEMEN: I am in receipt of your letter of the 21st ultimo, in re-
gard to the delivery of certain paten ts for Louisiana private land claims
or donations to A. Stoner, esq., of Stony Point, La., as attorney for
present parties in interest.

I transmit herewith a copy of a affidavit executed by Mr. Stoner
December 31, 1879, and deposited here, setting forth that he is the law-
ful agent of the parties claiming the tracts of land for which patents
were desired, and application duly made therefor by Mr. Stoner through
your office.

This was considered sufficient, coming from a reputable attorney, to
call the cases up for action, and they have been adjudicated from time
to time, and the patents sent to you for delivery to the persons " legally
entitled to their custody."

I have to advise you that, as a matter of ordinary precaution, per-
sons setting up claims to the custody of patents when the same are
ready for delivery should be required to furnish unbroken chains of
title, showing to whom the lands involved inure; and, if agents or rep.
resentatives, to connect themselves with the patentees by the usual
methods in a satisfactory manner.

You should invariably deliver private land claim patents transmitted
to you from this office to one of the three following parties, preference
being given in the order named, viz:

First. The party in whose favor the patent is issued (taking his re-
ceipt therefor).

Second. The party claiming under the original grantee or confirmee,
as shown by al unbroken chain of title; a properly certified abstract
of title to be filed by you for future reference.

Third. The party who shall file in your office a duly executed power
of attorney from the patentee or his legal representatives, authorizing
such attorney to receive the patent applied for.

No deviation from these rules should be made by you in the future
in the delivery of patents of the character referred to, unless you re-
ceive specific instructions from this office to depart therefrom.

Where two or more parties assert their claims to the custody of the
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same patent (as not infrequently occurs, especially before surveyor;-
general), a formal decision i the premises should be rendered by you,
and the usual time for an appeal to this office allowed; after which the
conduct of the case will be governed by the rules of practice in vogue.

2. FORM1 OF PATENT.

PARISH CHURCH, PARISH OF ASCENSION.

The confirmatory act must govern in the issue of the patent, and the modification
suggested cannot be made.

Commissioner McFarland to surveyor-general, New Orleans, La., Jun6
20, 1884.

SIR: The register of the United States land office at New Orleans,
La., under date of September 13, 1883, transmitted to this office a plat
of survey of the claim entered under No. 391 of the old board of com-
missioners for the eastern district of New Orleans Territory, with an
affidavit of the parish priest, and a letter from Edward lickey, of New
Orleans.

Mr. Hickey, in his letter, has taken exceptions to your style of desig-
nating the confirmees in the plat of survey, and desires that the same
be amended by substituting the word " people " for the word " inhab-
itants."

This claim was presented to the board of land commissioners for the
eastern district of Orleans by Isidore Blanchard, for the parish church
of the parish of Ascension, claiming a tract of land, which had been
used as a glebe for many years.

It was confirmed by a special act of Congress, approved March 3,
1857 (11 Stat., p. 5l7), entitled "An act for the relief of the inhabitants
of the parish of Ascension, State of Louisiana."

The confirmatory act must govern this office in the issue of the patent,
and I must decline to suggest any amendment of the plat of survey;
and the patent, when issued, will be "to the inhabitants of the parish of
Ascension, to and for the uses and purposes for which the same has been
heretofore held and used," with the stipulation contained in the proviso
to said act. This will protect the interests of all persons.

You will please give Mr. Rickey notice of this decision, and allow him
the usual time, as provided by the rules of practice, for appeal to the
honorable Secretary of the Interior. If at the expiration of the time for
appeal no appeal is taken you will report the matter to this office, antl
the case will be further considered.
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3. PRACTICE-APPEAL.

MOTION TO DISMISS APPEAL.

JAMES AND DENNIS QUINNILTY.

Where the intention to appeal is clearly expressed in a paper filed in time, which
contains a statement of grounds of appeal and declaration that in due time
argument will be filed, &c., it should be regarded as sufficient notice of appeal.

Commissioner MeFarland to register and receiver, NatceitocIles, La., iMfay
1, 1884.

GENTLEXEN: In the matter of the claim of James and Dennis Quin.
nilty, in which you were instructed to deliver the patent to the party
le-ally entitled thereto, the delivery was contested before you by Henry
Safford, A. H. Boult, and the heirs of E. L. lyams, the latter appear-
ing by E. E. Buckner and Watkins & Scarborough, their attorneys.

You rendered your decision in the case, as presented, October 26,
1883, awarding the possession of the atent to Mr. Safford; upon
which decision Mr. Boult and the Hyarns heirs petitioned for a rehear-
ing, the said heirs presenting certain documentary evidence in support
of their claim.

The petition for rehearing was opposed by Mr. Safford, who also pro-
duced documentary evidence on his part.

December 4, 1883, you rendered a decision reversing that of October
26, 1883, and deciding to hold the patent until the proper judicial tri-
bunal decides as to who is the owner of the land and entitled to the
patent.

December 31, 1883, Mr. Safford presented to and filed with you a
paper in the following terms:

NATCHITOCHES, December 28, 1883.
REGISTER AND RECEIVER U. S. L. 0.,

Natchitoches, La.:
GENTLEIJEN: I desire to appeal to the honorable Commissioner of

the General Land Office from your action in the matter of the contest
respecting the delivery of the patent to Sec. 37, T. 11, R. 10, 5,876.74
acres, in this district, hnown as the private land claim of James and
Dennis Quinnilty, as announced in your note of 4th instant, on the
ground-

That said action is contrary to the law and the evidence; is, indeed,
no decision, bt a mere announcement of refusal to decide.

In due time [ shall prepare a statement and argument in the case,
which I will forward to the Commissioner through your office.

I should sooner have acted but for absence, and, since my return,
sickness.

Respectfully, your obedient servant,
HENRY SAFFORD,

For Self, Saffiord & Sampayrac, Heirs of David Vawter et al.
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Under date of January 23, 1884, Mr. Safford presented to you f paper
addressed to this office, with the following caption:

In the matter of au appeal taken by me, 28th ultimo, from the action
of the register and receiver in the matter of the contest for he deliv-
ery of the patent issued Jul 9 1883, to Sec. 37, T. 11, R. 10, 5,8741.74
acres, and known as the claim of James and Dennis Quinnilty.

With the register's letter of February 12, 1884, this paper and the
several papers and documents forming the record in the case were
transmitted to this office in the usual manner of transmitting a case on
appeal.

Following this, February 18, 1884, the register forwarded from your
office a motion by Messrs. Bluckner, Watkins, and Scarborough, for the
heirs of E. L. ilyams, to dismiss said appeal, on the ground stated-that
it was not taken within the thirty days allowed by Rule 44 of the Rules
of Practice; the movers, it seems, regarding the paper filed by Mr. Saf-
ford, dated December 28, 1883, as merely a notification of his intention
to appeal. With said motion was also forwarded a *tatem eut signed by
the register, certifying that said paper, dated December 28, 1883, and
the brief above mentioned, dated January 23, 1884, were the only
papers filed by Mr. Safford relating to an appeal, and that the paper of
December 28 was understood by him, the register, to be merely a noti-
fication of intention to appeal.

The question presented by this statement of the case is upon the mo-
tion to dismiss the appeal from your decision upon the rehearing, on the
ground aforesaid, namely, that no appeal was taken in time.

The decision wvas rendered, and Mr. Safford had notice thereof De-
cember 4, 1883. EBis brief, presented to you to be forwarded to this
office, was not intended, and does not purport, to be an appeal.

If an appeal was tken it was by the paper dated December 28, and
filed with you December 31, 1883, which was within the time allowed
by the rules. This paper the movers to dismiss characterize as only
a notice of intention to appeal, and the register certifies that he so un-
derstood it. In this I think they were equally in error.

There was no necessity for filing notice of intention to appeal. No
such proceeding is required or known in the practice. The paper filed
is not a notice of intention; indeed, says nothing about intention. The
language says:
' I desire to appeal * * * from your action, * * * on the

ground, &c. In due time I will prepare a statement and argument in
the case, which I will forward to the Commissioner through your office.

Among the synonyms of the verb desire are ask, beg, request, solicit,
&c. If the language had been " I ask to appeal," " I beg, or beg leave,
to appeal," it would hardly have been taken as anything else than the
assertion and exercise of the rights of appeal; and the expression used
being equivalent to either of the above, less direct, to be sure, but
more courteous and deferential to the officials addressed than " I ap-
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peal," but in substance the same, especially taken in connection with
the statement of the grounds of appeal, or "points of exception," as re-
quired by the rule, and the further statement that in due time al
argument in the case would be presented, to be forwarded to tis office,
the paper in question should, I think, have been regarded as an appeal
from the decision to which it refers.

I therefore hold that the appeal was well taken, and deny the motion
for dismissal.

You will give notice of this decision to the parties interested, and in-
form them of their right of appeal, and advise this office of the date and
manner of giving said notice.

4. PTRIVATE CLAIMS.

RIO HONDO PRIVATE CLAIM-STATE SELECTION.

WILLIAM V. SMITH.

State swamp selections found to be within the limits of the private claim, having
been approved subject to all valid objections, the State took no land by the ap-
proval that was not found to be free from the private claim on its final adjudi-
cation.

Cominissioner McFarland to register and receiner, Neu Orleans, La., June

6, 1883.

GENTLEME:N: The Rio IEondo claim of William V. Smith, No. 278,
third class, in the report of the register and receiver of the southwest-
ern land district, Louisiana, dated at Opelousas, November 1, 1824 (Am.
State Papers, Green's ed., vo. 4, pp. 74 and 78), was confirmed by the
act of Congress approved May 24, 1828 (6 Stat., p. 382).

Upon an examination of our files and records, the certificate sbowing
the joint location of the aforesaid claim by a former register and re-
ceiver is not found.

Now comes A. J. Perkins, by his attorney, J. L. Bradford, esq., of New
Orleans, La., claiming, as the legal representative of the confirmee, lots
1, 2, 3, 4, and 5 of Sec. 36; lots 7, 8, 9, 10, and 1, Sec. 35, in T. 9 S.,
R. 9 W.; lots 1, 2, and 3, Sec. 1, and lots and 8 of Sec. 2, in T. 10 S.,
R. 9 W., southwestern district of Louisiana, as the lands embraced in
said claim, containing, according to the official surveys, 21.22 acres in
excess of the confirmation. The party i interest, through his said
attorney, has surrendered the east half of lot one of said section 36, T.
9 S., R. 9 W., thus reducing the area of the lands claimed to 632.76
acres, or .24 acres less than the amount confirmed.

Six of the subdivisions mentioned, viz, lots 1, 2, and 3, See. 36; lot 15,
Sec. 35; and lots I and 8, See. 2, were selected by the State as swamup
and overflowed lands under the act of March 2,1849, and the selections
were approved by the Secretary of the Interior May 5,1852.
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Upon the old jacket inclosing the survey of the Smith claim, executed
by Thomas Bilbo, United States deputy surveyor, in the year 1837, and
on file in the case, is indorsed, " Rio Rondo claim, No. 278, Win. Smith,
located 13th December, 1852; final certificate issued same day." This
indorsement is in the plain and familiar handwriting seen upon papers
relating to other Rio Hondo claims contiguous ad in the vicinity of
the Smith claim, which were located the same month and year, and was
evidently made by the same person; and I have no doubt that sch a
location of the claim in question as was contemplated by law was
made.

The State selections herein referred to were approved subject to all
valid objections; and, consequently, the State took nothing by said
approval unless, alter the final adjuadication of the claim under consid-
eration, it should be found that some of these selections were not re-
quired to satisfy said confirmation. See decision of this office dated
January 25, 1881, in the case of the Rio Rondo claim, No. 252, of Demp-
sey sles.

You will notify all parties in interest, including the commissioner of
State lands, Louisiana, of the purport of this decision, and thereafter be
governed by the Rules of Practice now in force in case of a appeal.

In case an appeal is not taken within the time allowed, you will so
report; and also transmit here a joint certificate of relocation, to com-
plete the record in this case, similar in orm to the certificate of reloca-
tion issued in the Isles case.

In transmitting the relocation certificate you will forward it through
the United States surveyor-general, Louisiana, that he may prepare
and transmit here a plat and descriptive notes of said claim in accord-
ance with the relocation certificate, showing the lands as now claimed,
using care to exclude the east half of said Sec. 36, T. 9 S., R. 9 W., south-
western district, Louisiana, which has been surrendered.

PRINCIPLE OF RES JUDICA TA4 PPLIED.

HEIRs OF ANToNIo GRASS.

Where a claim was for 3,000 arpents, and held to have been confirmed for 1,280 acres
only, and application for satisfaction of balance by issue of certificates of loca-
tion rejected by surveyor-general, appeal taken therefrom and withdrawn ; on
subsequent application to General Land Office for issuance of certificates, claim
held res judicata by decision of surveyor-general, and application denied.

Acting Secretary Joslyn to Commissioner McFarland, October 17, 1883.

SIR: I have considered the appeal of E. R. Mason, esq., as attorney
for the heirs of Antonio Grass, deceased, from your decision of October
19, 1880, rejecting their application for the issuance of certificates of
location, or indemnity scrip, under the third section of the act of Con-
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gress approved June 2, 1858 (11 Stat., 294), for the unsatisfied portion
of the Louisiana private donation claim of said Grass.

It appears that the claim of Grass was for 3,u0 arpents of land situ-
ate in Baton Rouge, La., which his heirs claim was confirmed to him bry
the act of May 8, 1822 (3 Stat., 707). After a elaborate review of the
several acts of Congress in respect to such claims, and of the facts in
the V ase, you held (affirming the opinion of the surveyor-general of
Louisiana) that the claim was confirmed for 1,280 acres only, and that,
it having been satisfied to that extent, the heirs have no further claim
upon the Government. Without reference to this question, the case
must be disposed of upon another ground.

It appears that an application for certificates upon this same laim
was made to the surveyor-general of Louisiana i July, 1872, and by
him rejected February 12, 1877. Thereupon J. L. Bradford, esq., attor-
ney for the heirs, appealed fom said ruling, but subsequently (August
10) addressed the surveyor-general, stating that, "in preparing an ar-
gument upon my appeal, I am convinced that you are right, and that the
United States have not yet recognized the title for a greater quantity 7
than 1,280 acres, and " I now beg leave thus to withdraw my apeal."
The same was accordingly dismissed by your office August 31 follow-
ing. This withdrawal left in force the ruling of the surveyor-general,
which thereby became final. The claim must therefore be held resjadi-
cata, and the present application be, for that reason, denied.

I make this technical ruling with less hesitation from the fact that,
in addition to the withdrawal of Mr. Bradford, a well-knowu practi-
tioner before this Department, W. C. Hill, esq., and I. D. Brainard,
esq., respectable attorneys of this city, who vere retained for the claim-
ants, have, in turn, after examination of the papers in the case, also

r withdrawn from it, thus inducing the belief that it is without merit.
I affirm your rejection of the claim.

APPEARANCE OF PARTIES-SURVEY OF CLAIM.

HEIRS OF BERNARD GENOIS.

When the character in which parties in interest appear is meagerly described, and
their appearance recognized, the regularity not being apparent, on objection
thereto, amendment will be allowed, the only probable result of dismissal being
their application de novo.

The location by survey is to be governed by the facts shown as to boundaries, which
are set forth and considered, and amendments of survey directed.

Commissioner McFarland to surveyor-general, New Orleans, La., Yovem-
ber 12, 1883.

SIR: In the matter of the claim of the heirs of Bernard Genois, now
before me, it appears by the files and record in the case that under date
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of May 5, 1882, E. R. Mason, esq., as attorney for the heirs of Genois,
applied to your predecessor in office for an official survey of the claim
confirmed to their ancestor by act of Congress, as the same was re-
ported in the American State Papers.

Said application was communicated to this office with your predeces-
sor's letter of May 17, 1882, and under date of May 29, 1882, your office
was instructed to make the survey.

June 20, 1882, M. D. Brainard, esq., of this city, as attorney for the
New Orleans, Spanish Fort and Lake Railroad Company, filed in this
office objections to the execution of the survey, and asked that the
order therefor be revoked, which, in consideration of the matters urged
in said objections, was done, by letter to your office of July , 1882.

Uder date of July 20, 1882, Mr. Mason replied to the objections
aforesaid ad renewed his application for survey of the claim; and
upon re-examination of the case, and especially in view of the confirm-
ation of the claim, it appeared that the claimants were entitled to a
survey thereof. The order of July 6 was accordingly revoked, and
your office was instructed to make the survey applied for " according
to the confirmation, as nearly as possible," &c.

Under said instructions a survey of the claim was made by W. D.
Duke, deputy surveyor, and approved by Surveyor-General Gla, Janu-
ary 23, 1883.

The survey having been returned to this office, on the 19th of March,
1883, Mr. Brainard, in behalf of the New Orleans and Northeastern
Railroad Company, filed in this office an application, with sundry docu-
ments and maps, asking to have said survey rejected:

First. Because the application for this survey was not made in good
faith or on behalf of any one having an interest in the Geuois claim.

Second. Because the field work of the survey of this claim by Dep-
uty Surveyor Duke was not correctly executed, and the Genois claim
is not located in conformity with the calls of the concession.

Third. Because the survey executed by Deputy Surveyor Duke lo-
cates the Genois claim in pa t upon lands held by the New Orleans
and Northeastern Railroad Company under a fee-simple title derived
from the United States more than fifty years ago, and is, therefore,
clearly illegal, to the extent of said conflict.

The first above objection, as far as relates to the form of appearance,
is well taken, Mr. Mason having appeared and made the application
for survey, in behalf of "the heirs of Bernard Genois," it being shown
by a deed introduced by the contestants, and also by the affidavit of
Estelle Genois, one of the parties represented, that Bernard Genois,
the confirmee, conveyed the claim to his son Jean Baptiste Genois, and
that it now belongs to the three daughters of the latter, Estelle, Ca-
milla, and Celestine Genois, who hold as his heirs (not as the heirs of
Bernard Genois), and as grantees of their brother, Joseph, jr., and, it is
presumed, also as heirs of their brother Bernard (as they claim to be
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the owners in entirety and it is stated in said affidavit that they are the
only surviving heirs of Jean Baptiste Genois).

The application was therefore irregular; but the irregularity not then
appearing, it was reclgnized and the survey ordered; and the only
probable result to be gained by now setting aside the present proceed-
ings would be an application for a survey de novo. The confirmed
claim is entitled to le, located by survey without especial regard to the
application, and its proper location cannot be regarded as cause of com-
plaint. The patent will issue in the name of te onflniee, and can
only result to the benefit of' whoever may be legally entitled to the land
confirmed. The attorney for the claimant will therefore be allowed to
amend his proceeding so as to correctly represent the true character in
which his clients claim the land.

The second and third objections put in issue the correctness of the
survey made by Duke, alleging that the claim, as located thereby,
wrongfully conflicts with the right of the New Orleans and Northeastern
Railroad Company by including land held by it under title long since
derived from the United States.

The land in question is in T. 12 S., R. 11 E., and situated near the
south shore of Lake Pontchartrain on the left (west) bank of the Bayou
Saint John, which empties into the lake. It is north of and adjacent
to the city of New Orleans, and appears to be within the jurisdiction of
the city government.

The claim of Bernard Genois was favorably reported by the register
of the eastern district of Louisiana, January 6, 1821; was included in a
list of claims communicated to Congress by the Secretary of the Treas-
ury, January 1, 1823, and confirmed by act of Congress of February 2S,
1823 (3 Stat., 727).

The register's report of the claim is as follows:
No. 7. Bernard Genois claims in virtue of a grant made to a person

under whom he claims by the Baron (le Carondelet, dated the 29th
November, 1793, a tract of land situated in the county of Orleans, ad-
joining Fort Saint John, having two arpents in front with forty arpents
in depth, as appears more fully by the igurative plan annexed.

The claimant produced the original grant, as stated in his notice,
made to Felicite D)estrehan, a free woman of color, by the Baron de
Carondelet, and also written evidence of his title, under her, by pur-
chase. I am therefore of opinion that his claim ought to be confirmed.
(Am. State Papers, Gales & Seaton's ed., vol. 3, p. 579, R. No. 7.)

The figurative plan" mentioned in the report is not in the record of
the case before me; at least, no plan is identified as that referred to by
the register.

The land now claimed by the New Orleans and Northeastern Rail-
road Company is a part of the former Fort Saint John military reserva-
tion, which was not a reserve by act of Congress, or Executive order,
but having been he]d by the former Governments, and at the time of
the transfer of title and jurisdiction to the United States occupied for
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military purposes, it did not result to the public domain, but to special
governmental use, and was taken possession of and for a time occupied
by the military authorities of the United States.

Under the act of Congress of March 3, 1819 (3 Stat., 520), authorizing
the Secretary of War to sell and convey such military sites belonging
to the United States as had or should become useless for military pur-
poses, Secretary Cass, on the 31st of August, 1831, sold and conveyed
to Harvey Elkins, his heirs and assigns, the following-described tract:

Beg-inning on the west side of the Bayou Saint John at a point where
the northern boundary line of the Genois tract strikes it, and running
thence with he said northern boundary line of said (Genois's land west
until it intersects the low-water mark of Lake Pontchartrain, thence in
an easterly direction along the lake shore, with the line of low-water
mark, until it strikes the packets (pickets?) on the west side of Bayou
Saint John, thence p and with the west bank of the bayou to the begin-
nine-, containing thirty-seven arpents, more or less.

It is seen by reference to the report of the register, which is made the
basis of the confirmation of the Bernard Genois claim, and to the deed
from the Secretary of War to Harvey Elkins, both ibove set forth, that
said claim is described as " adjoining Fort Saint John," and that the
land sold to Elkins was bounded on the south by "4 the northern bound-
ary line of Genois' land." It is therefore impossible that the two tracts,
properly located by their described boundaries, should conflict with
each other. The all-important point, then, to be ascertained and deter-
mined is the true location of the interboundary line-a matter rendered
somewhat difficult by the entire absence in the descriptions of reference
to any natural or permanent landmarks.

Several surveys illustrative, or partially so, of the tracts in question
hai e from time to time been made, and are present in the files of the
case; one said to have been by the surveyor Lafon in 1805; another
by the same in 1808; one by Bringier in 1830; one by Celles in 1865;
one introduced by the contestants of Duke's survey, made by the sur.
veyor Grandjeau, subscribed by him February 14, 1883, and accom-
panied by his affidavit of same date, and others.

In 1871 and 1872 United States Deputy Surveyor Slakowski, under
instructions from the surveyor-general, surveyed the private claims in
the township. The claims which come under consideration here are
represented on the plat compiled from Deputy Sulakowski's field notes,
as section 112, designated as claimed by Alexander Milne; section 114,
by J. B. Genois; section 190, by Tamboury and Millandon; and 191,
" claimed by Genois" (neither the Christian name nor initials being
given). The claim of Bernard Genois f 2 arpents front by 40 arpents
in depth is not represented on the township plat. The land consti-
tuting it appears to be embraced in section 112 of that plat, claimed
by Alexander Milne and marked aL 0. B. 17."

This claim, 0. B. 17, is included in the report of the old Board of
Commissioners for the eastern district of Orleans Territory, which was
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communicated to Congress by the Secretary of the Treasury January 9,
1812. with recommendation for its confirmation,and described in the
report as "situated on the Bayou Saint John, on the left side thereof,
* * * containing 17 arpents, 29 toises in front" (one toise short of
18 arpents) "by 40 arpents in depth; bounded on the upper side"
(south) " by land of widow Durocher, and on the lower" (north) " by
]and of Peter Palao." (Am. State Papers, Gales & Seaton's ed., vol. 2,
p. 301, No. 17.)

It appears by the report here referred to hat 15 arpents 29 toises
front of the land constituting the Milne claim was conceded by the
French Government to Bartholomew Roberts in 1766, and 2 arpents
front thereof by the Spanish Government to Jo/hn B. Blaise, 20 April,
1771, section 112, as represented on the plat of Sulakowski's survey,
measures, by the scale of said plat, a small fraction less than 20 arpents
front; an excess of 2 arpents front over the quantity recommended for
confirmation to Milne, and the exact quantity called for by the confirnia-
tion to Bernard Genois. These 2 arpents undoubtedly constitute the
Bernard Genois claim.

The claim of J. B. Genois has a front of 120 feet on Bayou Saint John
and a depth of 3 arpents. It was favorably reported by the register
atnd receiver of the southeastern district of Louisiana September 5, 1833,
sent to Congress by the Secretary of the Treasury January 31, 1834, and
confirmed by the act of March 3,1835 (4 Stats., 780). It is described in
the report of the register and receiver as " part of a tract of an(l origi-
nally granted by the Spanish Government in due form to Blaise alias
B(Ilegar on the 20th day of Aplil, 1771,"

It is represented on the Slakowski map as section 114, and located
thereon between the Bernard Genois, 2 arpenits and the Fort Saint John
tract, which, as above shown, bounded each other. It could not, there-
fore, be properly located between them.

It is shown by the report of the old Board of Commissioners in the
case of the Milne claim, above quoted, and by the pilat of the Lafon
survey of 1805, which appears to be a survey of the last-nentioned
claim, that the Blaise or Bellegar tract, of which the J. B. Genois claim
(as shown by the register's and receivet's report thereof) was a part,
was the lower (northern) 2 arpents of the 17 arpents and 29 toises con-
stituting the Alexander Milie claim.

The same is also shown by the deed of Juan Torregrosa and Emelia
Blaisse, his wife, March 10, 1804, to Jose Monson, and by a deed from
Alonson March 15, 1823, of the same tract, to Charles and Joseph Gencis.
The land conveyed is described in the first aove-mentione(d deed, as
follows:

A piece of land situated on San Juan Bayon, consisting of one hun-
dred and twenty feet front and tree arpents deep * * adjoining
on one side the land of Felicite Destreian, a free mulatto Woman, and
on the other, our own land, which , the second with the larger portion,
inherited from Juan Beautiste Blaisse, my deceased father.
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Referring to the report of the register upon the laim of Bernard
Genois, it is seen that the claim originated in a grant to Felicite Des-
trehan. It was sold by Destrehan to Pedro Palao, as appears by the
minutes of Lafon's survey of 1808, and lies next below (north) of the
Blaise 2 arpents of the Milne tract, as shown by the plat of the Lafon
survey of 1805.

The Blaise tract lying above (south) of the Bernard Genois claim, the
J. B. Genois claim being a part of the former; could not lie on the north
side of the latter, as Sulakowski has located it. That location is un-
doubtedly erroneous. It should be on the south instead of the north
side, and taken out of the north two arpents of the Milne claim (the
Blaise tract), instead of off the Fort Saint John tract. It is so repre-
sented on the survey of Grandjean above mentioned.

A compromise deed is in the case, by which. Joseph Genois, jr., and
Beinard Genois (by his attorney) conveyed to the New Orleans Canal
Navigation Company the front, on Bayou Saint John, of both the Ber-
nard Genois and the J. B. Genois claims, the description in which con-
flicts with the above in making the two arpeuts the cpper and the 120
feet the lower parcel; but this was clearly a mistake in the draft of the
deed, as the sketch or plat annexed thereto, which is relerred to in, and
made part of, the instrument, shows the reverse, the larger parcel being
located below (north) and the smaller above (south of it) on the bayou.

Section 190 of Sulaowski's survey, designated thereon as "claimed
by Tamboury and Millandon," represents part of the land conveyed to
Harvey Elkihs by the Secretary of War on the sale of the Fort Saint
John tract.

Section 191 of Sulakowski's survey,designated as "claimed by Genois,
no confirmation found 2.27 acres," is placed by said survey between sec-
tions 114 and 190. There is no confirmation, recommendation, report,
nor entry found to warrant its recognition; certaily nothing to justify
the position given it on the township plat.

In his survey of the Bernard Genois claim. now to be considered,
Deputy Surveyor Duke commenced upon the basis of the Celles sarvey
of 1865, represented to him by ex-City Surveyor NAT. i Bell to be cor-
rect, but (as he says in his minutes), " after making good progress with
the survey," he " was informed that a prior survey could be found if
sought for, and having been ma(le in 1805."

He, thereupon, "after making diligent and careful research, came
across a survey of Lafon made i the year 1808," and coneluding "that
Celles' survey was vague," and "that Lafon had precedene," &c., he
commenced his work anew, professedly following Lafon, with the result
of locating the lines of the claim, as shown by the sketch accompanying
his field-notes, about three-fourths of a chain at the southwest corner,
an(l about a chain and one-third at the front, farther north than their
location by Celles.

It is alleged by the contestants of Duke's survey that thongli claim-
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ing to follow Lafon he has not done so, inasmuch as in measuring the
front width he made his starting point on the north side of Bayou Noir,
while Lafon measured from the south side.

In the Lafon survey of 1.805, he unquestionably measured the front
of the two arpents which constituted the Blaise portion of the Milne
tract from the south side of the Bayou Noir, the north line of the two
arpents thus ascertained constituting the south line of the Bernard
Genois claim, the claim, however, not being included in that survey;
but Duke ostensibly followed the Lafon survey of 1808, which gives no
measurement, either on the plat or in the minutes, from Bayou Noir.

Duke in his survey first ran a line " commencing at the springing on
east angle of the segmental redoubt" told fort) southerly along the
Bayou Saint John, by various courses and distances, crossing Bayou
Noir, "' to the orth end of the slip or ways of a shipyard"; and after
ascertaining the course of the Bayou Noir, returned to the point of
beginning at "the east angle of the redoubt," from which he ran on a
course S. 79JO E. 26 links to the Bayou Saint John, and from a post on
said line 5 links from the bayou run S. 30 E. 4.12 chains to a post set,
as stated i his minutes, " for the boundary or dividing line of the Fort
Saint John and Bernard Genois property-being the correct starting
point and northeast corner of his claim."

This post is the controlling point in the Duke survey, and he appar-
ently makes it so arbitrarily. There is no satisfactory reason given for
stopping his measurement at that particular place and making it a
corner of the claim. The Lafon survey of 1808, which he professedly
follows, gives no figures showing distances, either on the plat or in the
minutes, upon which the measurement from the east angle of the old
redoubt to the post thus made the controlling corner can be predicated.

The Lafon survey of 1805 shows neither the Genois claim nor the
fort tract. It makes the southeast corner of the lower 2 arpents of the
Milne claim (the north line of which would be the south line of the
Bernard Genois claim) on the south side of the Bayou Noir; but even
if that point was correctly located in its day, the uncertainty of its pre-
cise location and the changes alleged to have since taken place in the
width of the bayou, &c., destroy its value as a point to control the bound-
aries of the Genois claim.

Before commencing his survey Deputy Surveyor Duke, according to
his minutes, " made a careful examination of the Fort Saint John and
its surroundings with the inhabitants" (whose names, thirty and up-
ward, he appends), and after interviewing Mr. Robert Gage, " the most
intelligent in the neighborhood," took his deposition, which he also
annexed to his minutes; and upon the information thus obtained he
proceeded to make his first survey, corresponding with that of Celles.

The plat of the fort property made by Brignier, State surveyor-gen-
eral, in 1830, bounds the tract on the south by a " ditch," separating it
from the Bernard Genois claim.

4531 L o-26
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The Celles survey, made in 1865, which was also a survey of the fort
property, bounds it on the south by a line on the south side of a ditch
or bayou.

The sketch or plat annexed to the deed of compromise between Joseph,
jr., and Bernard Genois (sons of Bernard Genois), and the New Orleans
Canal and Navigation Company, dated May 27, 1853, shows the Geuois
2 arpents bounded on the north by Millandon's Canal.

Robert Gage, United States light-house keeper at the mouth of Bayou
Saint John, who was interviewed by Duke and ertified by him in his
minutes as being "the most intelligent in the neighborhood," in his
affidavit before mentioned deposed to an old ditch some 300 or 400
feet south from the fort, which was afterwards dredged out in the man-
ner described, and to fence posts standing on the south bank of the
north branch of Horse Shoe Bayou, at the confluence of the Bayou
Saint John, and constituting a portion of the fence established by Mil-
landon, and that the fence so established was the boundary between
Elkins (to'whom the fort property was sold) and Genois.

The Surveyor Grandjean, who seems to have had the capacity and
every opportunity to know the situation, in his affidavit introduced by
the contestants says, on page 6:

At various times in 1872, 1873,1874, and 1875,I surveyed in and around
Spanish Fort property, and remember well a certain ditch 5 to 6 feet
wide on the north side of an old picket fence which was considered by
all as the southern limit of the fort. To the best of my recollection the
south edge of that ditch is identical with the south edge of the canal
dug in 1874 and 1875 by the New Orleans Canal and Navigation Com-
pany, with their own dredge boat, partly for account of the C. S. C. P.
& L. R. R., and partly for account of the city of New Orleans. The lo-
cation of the above-mentioned fence is now south of the north branch of
the canal built for the accommodation of pleasure boats and termed by
Duke "Horse Shoe Bayou."

On the 1plat accompanying Grandjean's affidavit, however, in laying
off from the south side of the Bayou Noir, the two lower arpents of the
Milne tract and the two arpents of the Genois claim, one-half or more of
the width of the north branch of the Horse Shoe Bayou is included in the
latter claim. The point at which this line from Bayou Noir terminates
he makes, by the measurement of Bringier, as shown on his sketch, 269
French feet (equal to 4.35 chains United States measure) from the first
angle in the east wall of the old fort, counting from the segmental re-
doubt, and measured on a line perpendicular to the southern limit of
the fort property, and finds by measurement on the ground that it falls
24 feet 4 inches within the north branch of the canal.

I am satisfied from the several items of evidence here referred to.
upon full examination of the case, that this is as near the correct bound-
ary as can now be determined. The Millandon Canal was much nar-
rower than the present Horse Shoe Bayou. It was at the south limit
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of the fort tract, and the boundary indicated by the fence established
by Millandon was on its south side.

The New Orleans Canal and Navigation Company, for the purpose
of constructing a canal called the Horse Shoe Bayou, purchased the
front of the Genois claim, and dredged out the Millandon Canal on the
adjoining property; but in enlarging the same it is obvious that the
company would make extension upon its own land, purchased expressly
for the purpose. The result was that the line between the two tracts
fell within the enlarged canal, substantially as shown on the pla of
Grandjean above referred to.

The survey made by United States Deputy Surveyor Duke is, there-
fore, not approved, and is directed to be amended so as to fix the
boundary line of the Genois claim on the north, to coincide with the
south side of the Millandon ditch or canal, and the line of the old fence
thereon, as above indicated, and as near as the same can be ascertained;
the course the same as by the present survey; the south line to be run
parallel with and at 2 arpents distance from the same.

You will notify the parties, or their attorneys, residing in Louisiana,
of this decision, advising this office of the time and manner of giving
such notice; and if appeal be not taken within the time allowed by the
rules, proceed as soon as practicable to amend the survey as above
directed.

5. STCCESSION PROCEEDINGS.

SUCCESSION PROCEEDINGS-REQUISITES.

DAVID DEVOR

Claimant died about 1856; succession opened in 1872; and without proof as to heirs,
former proceedings, or want of them, sale of claim was ordered.

On application by purchaser at such sale for satisfaction by issue of certificates of lo-
cation-held, that the proofs and proceedings were insufficient to warrant sale and
effect transfer of title, and application denied.

Secretary Teller to Comnmnissioner McFarland, October 31, 1883.

SIR: I have considered the appeal of J. F. Ellis, esq., from your action
of October 4,1882, approving that of the surveyor general of Louisiana,
declining to issue certificates of location pursuant to the provisions of
the act of June 2, 1858 (11 Stat., 294), in satisfaction of the claim of Da-
vid Devor, deceased.

It appears that such claim is designated as No. 142 of class 3 in the
report of the register and receiver at Opelousas, La., dated December
30, 1815. to wit:

David Devor claims 800 superficial arpens of land, viz,20 arpens front
by 40 deep, situated on Bayou Bushley, parish of Catahoula; aimed
under a requette by the claimant, approved the 19th September, 1802,



401 DECISIONS RELATING TO THE PUBLIC LANDS.

by V. Layssard, then commandant. The requette accompanies the no
tice. (See Duff Green's edition American State Papers, Vol. 3, p. 162.)

Said claim was confirmed by the act of February 5,1825 (4 Stat., 81).
It further appears that Devor, the confirmee, resided in Catahoula

Parish, Louisiana, where he died some time about the year 1856, it is
alleged.

The petition of C. J. Boatner, district attorney pro tempore, of said
parish and State, respectively. represents that David Devor departed
this life in said parish many years since, leaving some property con-
sisting of an old deferred private unlocated land claim against the United
States; * * * that said propertyshould be inventoried appraised,
and sold according to law, arid that petitioner is entitled under the civil
code to the administration of [said estate, the same] being less than $500
in value. Wherefore, he prays that he be ordered to take charge of said
estate, that a commission issue to T. 0. Findley, recorder, to make an
inventory of said estate; and that the property inventoried be sold ac
cording to law to pay debts; and that an attorney be appointed to rep-
resent the absent heirs of said estate, if any there be; and that a com-
mission [issue] to petitioner to sell according to law the property be-
longing to said estate.

D. J. WEDGE,
Attorney.

The order of the parish judge is as follows:

This petition considered, it is ordered that C. J. Boatner, parish
attorney. take charge of said estate and administer the same according
to law; that a commission issue to T. 0. Findley, recorder, to make an
inventory and appraisement of the property thereof, assisted by experts
by him appointed; that R. G. Smith, esq., is hereby appointed to repre-
sent the absent heirs of said estate. It is further ordered that after
legal delays and advertisement, that the property appertaining to said
estate be sold for the purpose of paying debts and settling the same;
the property to be sold for cash, provided it brings its appraised value;
if not, to be immediately reoffered and sold on twelve months' credit for
what it will bring; and that a commission issue to C. J. Boatner, ad-
ministrator, to sell said property this 21st day of September, 1872.

H. B. TALIAFERRO,
Parish Judge.

Service of petition and citation waived, and I accept the appointment
of attorney for absent heirs this 21st day of September, 1872.

R. G. SMITH,
Attorney for Absent Heirs.

The proces verbal touching the succession sale shows that the claim
in question was sold (pursuant to the terms of a posted advertisement,
there being no newspaper in the parish) at the court-house door at pub-
lic sale October 4. 1872, to J. F. Ellis for $40 cash.

The record fails to disclose the exact date of Devor's decease, whether
he left heirs, what disposition, if any, was made of his estate, or whether
he left an estate exceeding $500 in value, which was duly inventoried
according to law at the time of his death; that the heirs have renounced
the succession; that appraisers were appointed or the assets appraised,
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except the bald statement of the administrator that $40 was equal to
the appraised value of said property.

The sale was made under date of October 4, 1872, and the vendee
applied January 17, 1882, to the surveyor-general of Louisiana for scrip
in satisfaction of the claim as aforesaid, but he declined to issue the
same, and you approved his action. Under the laws of Louisiana, suc-
cession is opened by death or the usual presumption thereof arising
from prolonged absence; and succession inures to the heir, who is called
to the inheritance by law, by testementary institution or otherwise.
There are three species of heirs corresponding with the different kinds
of succession, to wit, testamantary or instituted heirs, legal heirs, or
heirs of the blood, and irregular heirs, and such heirs are entitled to
the succession according to their respective legal status.

Under the rulings of the Department, the purchaser of a confirmed
claim becomes, ipso facto, the legal representative of the confirmee,
and as such is entitled to the scrip issued in satisfaction of the same.

It was held, however, by this Department, February 98, 1880, in the
case of Joshua Garrett (7 Copp, 55), to wit It is, I think, a reasona-
ble presumption, that in the case of' death succession was acquired by
the party entitled thereto, and that the estate was duly administered.
If so, it should be satisfactorily shown by what authority succession is
reopened. If the estate was not administered that fact should be
made to appear; also the facts in relation to heirs or the absence of
heirs. It will be observed that the petition before recited, upon which
the order of sale was based, is silent upon all these points.

Joshua Garrett may have sold his claim in his life-time, or it may
have descended to his heir, or it may have been appraised with his as-
sets many years ago and sold, or the estate may have been duly admin-
istered and the claim in question against the United States excluded
from the assets by the party authorized by law to administer the estate;
if the latter, it should be shown by what authority the estate seeks
to revive the claim in question.

The Government should ot only be satisfied that the proceedings
relating to the sale of the assets are in all respects regular, but that
the assets were subject to sale, and to this end the applicant should
show all the facts relating to the death of the confirinee, the facts rela-
tive to heirs, the facts relative to the administration of the estate; and,
if formerly administered, by whom and by what authority the succes-
sion is reopened; and it not administered, by what authority succes-
ions is opened many years after the death of the confirmee; also that
the claim was a legal one at the time of his death, and was so regarded
by his epresentatives. If there are no heirs that lact should be shown.

The petition states that administration is necessary to pay debts. If
there were debts which ought to have been paid, and no administration
of the estate was had at the time of Garrett's death, then it may have
been lawful for a creditor of the estate to file the petition; but if there
were no debts nor heirs I know of no reason why the Government
should be called upon to satisfy this large claim, although confirmed to
a person who has procured administration of the estate and bid in the
claim, paying therefor just enough to pay the expenses of administrat
tion.

The title to this claim, if title it can be called, seems to have been
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obtained in the manner above indicated; and, if so, certificates should
not issue in satisfaction thereof, for by so doing the fraud on the United
States and on the heirs, if any such there be, would be consummated.

* * # * * * *

The Department does not propose to question the validity of the title
to property obtained by means of a succession sale, but it has a right
to be satisfied that said property or claim against the Government was
properly subject to sale and sold upon a proper application.

Although the record in this case is not quite so meager perhaps as
that may have been in the case cited, the former nevertheless discovers
the same patent material defects that are indicated in the foregoing
citation from the latter case.

I see no reason, therefore, to justify a departure from such precedent,
and your action is accordingly approved.

VI.-NEW MEXICO.

1. DONATIONS.

Q UILIFICA TIONSS-SETTLEMENT-CAN rCELLATION.

LOVETO VIGIL.

Settlement May 1, 1876. Proof that claimant never ma~de improvements, and had
not attained the age to entitle him to donation.

The claim having been invalid in its inception is held for cancellation.

Commissioner McFarland to register and receiver, Santa F, N. Mex.,
April 13, 1883.

GENTLEMEN: I have considered the donation claim of Loveto Vigil,
certificate No. 254, issued September 12, 1881, upon notification No.
382, filed in your office on the same day and date, for the NE. Sec.
31, T. 19 N., R. 32 E.

Vigil states in his notification that he took possession of and settled
upon the land May 1, 1876.

In the final papers both the party and his witnesses swear that the
residence and cultivation required by law commenced on the last-men-
tioned date, and continued until September 10, 1881.

Before you, on March 27, 1882, Pedro L. Pinard executed affidavits
as preliminary to contesting this claim, and preferring charges seriously
affecting the good faith of the donee.

Pinard swears (and his statements are corroborated by Mateo LIujan)
that Vigil " never made any improvements of any kind or name what-
ever on the land claimed; that he had not attained the necessary
age to entitle him to a donation, &c.

Whatever the real facts may be upon these points, a hearing as re-
quested is not needed to clear the record in this case.
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Settlement and cultivation were not begun within the legal period,
according to the honorable Secretary's decision of November 93, 18Si, in
the case of " Juan Rafael Garcia."

The land is within the limits of the Atlantic and Pacific Railroad, but
any discussion of the claim of the railroad is unnecessary in this con-
nection.

The donation claim being invalid in its inception, is hereby held for
cancellation; and you will so notify the party in interest, allowing him
the usual time within which to appeal from this decision, after which
you will report, in due course of business, what action, if any, has been
taken in the premises.

INVJLID SETTLEMENT-CANCELLATION.

FERNANDO QUINTANA.

The settlement not having been initiated within the time required by law, is invalid,
and claim held for cancellation.

Commissioner McFarland to register and receiver, Santa Pa, Y. Mex.,
April 20, 1883.

GENTLEMEN: On October 16 last, you transmitted the application of
Fernando Quintana for amendment in description of his donation claim
No. 252, notification No. 111, for the SE. J, NW. J, SW. NE. 4, and
lots 2 and 3 Sec. 10, T. 13 N., of R. 24 E.

The party furnishes two supplemental affidavits, the statements in
which are corroborated by the testimony of witnesses; by which it ap-
pears that his improvements are actually upon the SE. 4 See. 30, 14
N., 24 E., as ascertained by a private survey; that the erroneous de-
scription of the land was the fault of the district land officers, &c.

All the proof furnished shows that settlement and cultivation were
begun by the settler on January 12, 1877, and continued until July 14,
1881.

The claim, therefore, is invalid because it was not initiated within the
time required by law.; and it is hereby held for cancellation, with the
right of appeal within the usual time; at the expiration of which you
will report what action, if any, has been-taken by the party in interest.

The office tract book shows the SE. i Sec. 30, 14 N., 24 E., to be va-
cant public land, so far as the regular returns have been received here
and posted.

You may therefore advise Mr. Quintana, that when his donation claim
is canceled, he may apply to enter the same land under either the
pre-emption or homestead laws, if he possesses the legal qualifications
so to do.
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INIALID SETTLEMENT-RE-ENTRY ALLOWED.

JOHN HARRISON.

Under Department decisionof November 23, 1882, in case of Juan Rafael Garcia,
claimant cannot perfect his claim, settlement having begun in 182; notifica-
tion to be canceled.

If claimant has made bona fide improvements on the land he should have opportunity
to make pre-emption or homestead entry thereof. .

Commissioner McFarland to register and receiver, Santa Pg, New fex.,
April 23, 1883.

GENTLEMEN: I am in receipt of your letter of September 4 last,
inclosing a notification (not numbered) filed in your office on the same
date by John Harrison, as initiatory of a donation claim under the act of
July 22, 1854.

The party claims the NE. Sec. 24, T. 10 N., of R. 13 E., and alleges
"settlement made February 3, 1882."

Under the Department decision of November 23 last, in the case of
"Juan Rafael Garcia." Harrison cannot of course perfect a donation
founded upon settlement begun in the- year 1882; and you will there-
fore cancel the notification ( herewith returned) and any record thereof
which has been made on your tract or plat books.

You will also advise the party of the action taken; and if he has
bona fide improvements on the land described, an opportunity should
be afforded him to enter the same under either the pre-emption or home-
stead laws, if no valid objection to such a course appears when he ap-
plies to make entry.

SETTLEMENT-BONA FIDES-CANCELLATION.

MANUEL CASADAS.

Whatever the bona fides as to occupancy may be, the settlement not having been
commenced on or before January 1, 1838, is invalid, and claim held for cancella-
tion.

Commissioner McFarland to register and receiver, Santa PI, . Hex.,
May 8, 1883.

GENTLEMEN: I have considered the donation claim of Manuel Casa-
das, final certificate No. 39, issued at your office April 8, 1878, upon
notification No. 109, for the NW. Sec. 9, T. 4 N., of R. 24 E.

All the papers in the case show that Casadas commenced settlement
and cultivation on the land described March 1, 1872, and continued the
same for five years.

It appears that Theodoro Casadas y Bruabides filed homestead appli-
cation No. 228 on August 20, 1876, for the same land. His final proof
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was l)erfected September 8, 1882, and final certificate No. 772 was issued
in the case October 12, 1882.

Whatever the facts may be as to the bona fide occupancy of the land
by these parties, the donation claim of Manuel Casadas is invalid upon
the face of the papers, for the reason that settlement and cultivation
were not begun on or before January 1, 1858.

The claim is therefore hereby held for cancellation, with the right of
appeal within the usual period.

You will so notify the party, and at the proper time report what ac-
tion, if any, has been taken in the premises.

CANCELLATION-BE-ENTRY.

RICHARD P. STRONG.

Homestead entry allowed to donation claimant after cancellation of his donation
claim as invalid for want of commencement of settlement within the time required
by law.

Commissioner McFarland to register and receiver, Santa Fe, N. Mex.,
June 16, 1883.

GENTLEMEN: The donation claim of Richard P. Strong, certificate
No. 269, notification No. 388, was held for cancellation, per office letter
dated April 3 last, for the reason that settlement and cultivation upon
the land claimed were not commenced within the time required by
law.

By letter IC,' of this date, I have allowed the settler to apply to
enter the tracts involved (N. , SW. i, and lots 3 and 4, Sec. 34, T. 23
N., R. 18 E.), under the provisions of the homestead laws.

Therefore, and in accordance with the settler's request, the donation
claim No. 269 has been canceled upon our files and records, and you
will make proper annotations upon your records, advising Mr. Strong
of the full action taken in his case.

ACTUAL AND CLAIMED RESIDENCE.

JAMES M. GIDDINGS.

Where settlement by donation claimant is satisfactorily shown to have commenced
in 1e53, though only claimed from 1863, the notification may be amended.

Commissioner McFarland to register and receiver, Santa Fe, N. Mew.,
June 18, 1883.

GENTLEMEN: I have examined the donation claim of James M. Gid-
dings, final certificate No. 61, issued at your office April 16, 1878, upon
notification No. 19, for the NE. NW. {, W. NE. , and NW.
SE. 1, Sec. 31, T. 8 N.. of R. 22 E.
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This is, no doubt, a meritorious case, as it appeals by the settler's
affidavit of the 7th ultimo, and the statements of persons known to this
office, that the party removed to what is now the Territory of New
Mexico, in the year 1835. He is now in the seventy-third year of his
age, and states that he begun settlement on the land described May 10,
1853, and has maintained the same as his legal residence ever since,
when not driven away by the Apaches and other hostiles.

The notification in this case will suffice, although residence is only
claimed from April 1, 1863, which Mr. Giddings supposed was sufficient
under the law; but you will supply him on receipt of this with a form
of "settler's affidavit" (No. 2), and two of the latest forms of " proof,"
in order that the regular papers in this claim may be perfected, as far
as possible, and thereafter submitted to the honorable Secretary of the
Interior for consideration.

REINQ UISk MEAT-RESIDENCE-BE-ENTRY.

PEDRO LJuCRO Y JABATO.

Claimant having made relinquishment of donation claim and applied to enter it
under homestead law, the claim is canceled.

In cases of bona fide residence by donation claimants, they should.have opportunity
to save their improvements.

Commissioner McFarland to register, and receiver, Santa F, N. Mew.,
July 5, 1883.

GENTLEMEN: I am in receipt of your letter of the 18th ultimo,
inclosing duplicate donation certificate No. 320, issued at your office
January 23, 1882, upon notification No. 442, to Pedro JIucero y Labato,
fortheS.4NE.JandN.4SE.J, See. 2, T. 8N., R. 21E.

Upon said duplicate the settler has executed a relinquishment of all
his right and title in the donation claim, and requests to be permitted
to enter the same land under the homestead laws.

The claim has therefore this day been canceled upon the files and
records of this office, and you will make proper annotations upon your
records, advising the party of the action taken.

Labato's request to make a homestead entry will be made the subject
of a further communication.

In cases of this character, where donation claims are canceled upon
voluntary relinquishment, you will permit no person to initiate a claim
of any sort to the tracts involved until you have been advised by this
office whether the requests of donees to re-enter such lands under the
homestead or pre-emption laws have been favorably considered.

Where there have been bona fide residence and cultivation by dona-
tion settlers they should have an opportunity to save their improve-
ments, if it is found that they have not exhausted their rights under
other public-land laws.
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C4NCELLAXTION-BE-ENTRY.

NELQUINDOS FHER.

Though the claimant may have the necessary qualifications as donee, as to age, resi-
dence in Territory, &e., and have completed four years' residence and made valua-
ble improvements on the land, settlement, not having been commenced within
the time required by law, is invalid.

But if qualified as an entryman, and not having exhausted his rights as such, he may
be allowed to apply to re-enter, under homestead or pre-emption laws, after can-
cellation of his donation claim.

Commissioner McFarland to register and receiver, Santa F6, N. Mex.,
December 12, 1883.

DECEMBER 12, 1883.
GENTLEMEN: I am in receipt of your letter of October 5 last, inclos-

ing sworn statements by J. M. Reynolds and others relative to the do-
nation claim in the name of Nelquindos (or Melquindos) Fisher, notifi-
cation No. 191, upon which certificate No. 83 was issued at your office
on March 30, 1880, for the W. 4 SE. , and E. J SW. J, Sec. 25, T. 31
N., R. 27 E.

It appears from the proof furnished bythe settler and his witnesses
that he took possession of the described land February 1, 1875, and re-
sided upon and cultivated the same continuously from that date until
March 30, 1880, and "that the improvements on his claim consist of
four houses, stable, corral, chicken-house, and 40 acres of cultivated
land, and ditch for irrigating one-half mile long."

The claim is, however, invalid under the Department decision of No-
vember 23, 18S2, in the analogous case of Juan Rafael Garcia (as resi-
dence and cultivation were not begun on or before January 1, 1 58),
and it is therefore hereby held for cancellation, subject to the right of
appeal from this decision to the honorable Secretary of the Interior,
within the usual time.

You will so notify Mr. Fisher, and be governed thereafter by the
rules of practice in force.

The donee has not voluntarily relinquished his claim to the land de-
scribed, and the proof furnished shows that he was born in Taos County,
New Mexico, in the year 1828; that he was a resident there prior to the
1st day of January, 1853, and was " above the age of 21 years on the
22d day of July, 1854." Also, that he completed four years' residence
upon and cultivation of said land.

If, therefore, -he possesses the legal qualifications of an entryman,
and has not exhausted his rights, he must be allowed to apply to re-enter
saI'l land under the provisions of the pre-emption or homestead laws
after his donation claim has been actually canceled and cleared from the
record.

It is alleged by J. M. Reynolds and others that Fisher was not quali-
fiel to initiate a donation claim, because he is not at this time more
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than forty years of age. Furthermore, tat he has abandoned the land
in question.

Upon such ex parte statements I cannot deny to Mr. Fisher privileges
which have been accorded to other donation claimants whose entries
have been set aside under the Department decision of November 2,
1882.

If, on account of alleged total abandonment of the land, fraud in initi-
ating the claim, or false testimony by the settler and his witnesses, any
person desires to contest Fisher's preference right to re-enter the land,
to show, in fact, that he has no equities in the case, or possessory rights
which should be protected under the Department decision referred to,
a regular hearing should be had in the matter before you, with due
notice to all concerned, after the donation claim No. 83 as been can-
celed; and you will so notify the parties who executed said affidavits,
viz, James M. Reynolds and John Hendelong, of Capulin, and Michael
Devoy of Catalpa, Colfax County, New Mexico.

SETTLEkENT-HOMESTEAD-PRE-EMPTIO.

ROMAN A. BACA.

The settler has made pre-emption and homestead entries on tracts adjoining his dona-
tion claim, and, as represented, improved the whole.

The pre-emption entry having been patented, and the homestead suspended for con-
flict with the A. & P. Railroad grant, the claimant has exhausted his pre-emption
and homestead rights, unless his homestead entry should fail.

The donation claim is also within the railroad limits and is invalid, settlement not
having been made within the time required by law, and is held for cancellation.

Acting Commissioner arrison to register and receiver, Santa 1e, N.
Mex., May 5, 1884.

GENTLEMEN: The donation claim of Roman A. Baca, notification No.
28, upon which certificate No. 2 was issued at your office February 3,
1875, embraces the SW. SE. and SE. 4 SW. , Sec. 3, T. 13 N., R.
8 W.; 80 acres.

By office decision dated December 10, 1875, the claim was held for
cancellation, for the reason that the proof of continuous residence upon
the identical laud described was unsatisfactory. The settler appealed
from said decision, but subsequently withdrew his appeal, and there
the case seems to have rested.

The settler has also made a preemption entry and a homestead entry
upon contiguous tracts; which lands, in connection with those claimed
as a donation, "constitute one farm, on all of which he claims to have
valuable improvements, and every acre of the three entries under culti-
vation," as reported to this office by Register Davis, under date of
August 31, 1880.
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The pre-emption entry has been patented (Santa F6 cash, No. 164)
and the homestead entry is suspended on account of its being within
the limits of the Atlantic and Pacific Railroad grant.

The donation claim is clearly invalid in its inception, and must be
cleared from the record. The proof by Baca and his witnesses shows
that settlement and cultivation were not begun until November 1 1863,
instead of on or before January 1, 1858, which is the latest date upon
which settlement could legally commence under the Department decis-
ion of November 23, 1882, in the case of Juan Rafael Garcia.

The claim is therefore again held for cancellation for the reason last
stated, and with the usual rights of appeal, and you will so notify Mr.
Baca.

He has exhausted his homestead and pre-emption rights (unless his
homestead entry should fail), and the land embraced in the donation is
within the limits of the Atlantic and Pacific Railroad.

After the donation is canceled, therefore, if the settler conceives that
there is any method by which he can legally acquire the land and save
his improvements, under any law relating to the public domain, or
through concurrent action of the railroad company and this office, he
should submit his proposition in the matter before any further adverse
right intervenes.

At the proper time you will report what action, if any, has been taken
in the premises.

2. PRACTICE-APPEAL.

SURVEYOR-GENERAL'S REPORT-APPEAL-RBHEARING.

TowN OF ALBUQUERQUE.

Appeal does not lie from report of surveyor-general for New Mexico, to Congress, upon
a private land claim.

The appeal is ineffective for want of notice to the opposite party.
The grounds alleged for rehearing do not sustain the motion for rehearing.
The motion for rehearing is informal and invalid for want of notice to the opposing

party, and of the affidavits required by Rule 78.
Appeal from report and from decision denying rehearing dismissed.

Commissioner McFarland to surveyor-general, Santa Fe, N. Hex., July
10, 1883.

SIR: In the matter of the private land claim of the town of Albu-
querque, in New Mexico, No. 130, now before me, the following proceed-
ings are shown by the record to have been had:

On the 25th of July, 1881, Breeden & Hazeldine, esq's, of Albuquerque,
attorneys in behalf of Ambrosio Armijo and nine others, named and
designated as " president and,' commissioners," and (as expressed in
their application) " divers other parties, not here named, as property-
owners at this time in the town of Albuquerque and its vicinity," filed
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their petition before you, under the eighth section of the act of Congress
of July 22, 1854 (10 Stat., 308), praying that the claim, consisting of 4
square Spanish leagues, having for its center the flag-staff and adobe
monument in the middle of the plaza, or public square, in the town of
Albuquerque, might be investigated by you and recommended to Con-
gress for confirmation.

Under (late of September 5, 1882, you made report of your examina-
tion of the case, setting forth the testimony produced, with your opinion
holding the claim to be valid and recommending its confirmation by
Congress to the inhabitants of the town.

Afterwards (the date of filing not shown) De Witt Stearns and Thomas
G. Douglas, claiming to be honorably discharged soldiers of the United
States, presented their petition to you, stating that they had filed their
declarations with the register at Santa F of their intention to enter,
under the homestead laws, two specified sections (being part of the
lands embraced within the limits of the private claim), which declara-
tions, they say, were rejected by the register for the reason that the
Commissioner of the General Land Office had withdrawal the land from
entry pending the adjudication of the private claim.

They state in objection to your report" in substance:
That the hearing in the case of the private claim was ex parte, only

the petitioners tberein'being represented.
That there are facts relating to the private claim, in addition to those

introduced, which should be brought before you, to wit:
That all, or nearly all, of the two quarter-sections which they sought

to enter are situated above the acequias, aid have never been used for
cultivation or grazing, being sand-hills not productive of anything, and,
up to within two years, regarded as of no value.

That about two years before, when there was a prospect that said
land would soon have a value, several persons who are among the
petitioners for the private claim who had never before claimed beyond
the acequias went upon the sand-hills, staked off the ground, and
claimed to hold it by virtue of assignments under the Spanish grant.

That there never was a grant from Spain to the town of Albuquerque
of the dimensions and location set forth, as is made manifest by apply-
ing the laws of Spain relied upon by the petitioners for the private
claim, for the reason that it would conflict with other towns or settle-
ments situated less than five leagues away, and therefore within the pro-
hibition contained in law VI of Spain, cited by the original petitioners;
and they specify the town of Pajarita and other settlements and grants
as being within the prescribed distance.

That, as shown by the exhibits accompanying the original petition,
the lands in and about Albuquerque were held by Spanish grants from
the Crown to individuals in severalty, and that, by the Spanish law,
lands granted in severalty, when once abandoned, reverted to the
Crown.
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That the claimants to those lands in the original petition hold by
titles showing the proper metes and bounds and such as the present laws
recognize and the courts are competent to protect.

That the two quarter-sections referred to were at the date of the
treaty of Guadalupe-Hidalgo unoccupied and abandoned, and became
the propertyof the United States and ought to be subject tothe petition-
ers' entry.

That the prayer of the original petition is indefinite, asking for title
to an indefinite number of persons, and if granted will only complicate
the titles to all the lands in the tract.

And thereupon they ask that the case be reopened and reheard be-
fore you, and that it may be decided by you to disallow the petition of
the original petitioners on the ground that they are sufficiently pro-
tected in their vested rights by the present laws; and that you recom-
mend to this office and to Congress that the two quarter-sections re-
ferred to are part of the public domain and subject to the claim and
entry sought to be made by them.

On the 15th of Depember, 1882, you rendered your decision reviewing
the several allegations and arguments advanced, and denying the prayer
of the petition.

And under date of December 18, 1882, Messers. Stearns and )ouglas
presented to you a petition in which they "pray an appeal" to this
office f. om your opinion and recommendation upon the original petition
in the case of the private claim, and also from your decision rejecting
their application for a rehearing.

A transcript of the record in triplicate, embracing the foregoing pro-
ceedings, was transmitted by you to this office with your letter of Feb-
ruary 28,1883.

Under date of March 12, 1883, John J. Johnson, esq., of this city, as
attorney for Stearns and Douglas, filed in this office additional objec-
tions " against the opinion and report of the surveyor-general " which
have relation, as above purports, to your decision upon the private
claim.

One of said objections only, your " denying them" (the objectors) " the
right to prove that said lands were uncultivated and uninhabited," has
reference to your decision denying their petition for a rehearing.

Two principal matters are thus presented for consideration-the ap-
peal from your conclusion and recommendation approving the private
claim, and the appeal from your decision denying a rehearing.

First. The eighth section of the act of July 22, 1854, which authorizes
and directs the proceedings before the surveyor-general in cases of land
claims in New Mexico under grants from Spain or Mexico, makes it his
duty, " under such instructions as may be given by the Secretary of the
Interior, to ascertain the origin, nature, character, and extent of all
claims to lands, under the laws, usages, and customs of Spain and
Mexico H * A. He shall make a full report on all such claims as



416 DECISIONS RELATING TO THE PUBLIC LANDS.

originated before the cession of the territory to the United States
* *, with his decision as to the validity or invalidity of each of the

same * 4 *, which report shall be laid before Congress for such
action thereon as may be just and proper," &c.

I am not aware that an appeal from the report of the surveyor-gen-
eral in any of the numerous cases reported under this act has ever be-
fore been attempted. A direct decision of this office or the Department
as to the right of appeal cannot therefore be referred to; but the lan-
guage of the statute is plain, and precludes the idea of such an appeal.
The surveyor-general is required to ascertain the particulars indicated
and make a full report thereof, which report is the matter to be laid
before Congress for such action thereon as may be just and proper.
Congress has called for no other action or expression from any one,
and has reserved to itself the final decision upon the claim as reported.
By prescribing specifically that the basis of its action shall be the re-
port of the surveyor-general, it has negatived the supposition that such
report can be subject to revision, modification, or rejection by any
power or authority short of its own. It has authorized no intermediate
tribunal or agent to act in the premises.

The proceeding for appeal is not accompanied by proof of service on
the opposite party, as required by the rules.

Second. The rules provide that rehearings " will be allowed in accord.
ance with legal principles applicable to motions for new trials at law."
I have considered the matter alleged as grounds for a rehearing, and am
of opinion that they do not, as regards the substance of the application,
bring the case within the rules.

The surveyor-general is not required by the statute nor the instruc-
tions of the honorable Secretary of the Interior to give notice of the
examination of private claims under foreign grants before him; and, as
appears from the records, these examinations in his office have been
uniformly ex parte. The same was the practice as to claims of like
character before the Land Commission in California, as far as related to
adverse claims and outside parties. The commission there, as well as
the surveyor-general in New Mexico, was required to decide upon the
validity of the claims presented; but in neither case has that require
ment been held to authorize the adjudication of contests between con-
flicting claims; consequently the giving of notice to outside parties was
not necessary. The issue in both cases is between the grant claimants
and the United States. In cases before the Californit commission the
United States was represented by a special agent appointed for the
purpose. In the New Mexico cases the Government appears to have
been represented solely by the surveyor-general.

The land sought to be entered by the objectors is shown by the plat
annexed to their petition for rehearing to be within the claimed limits
of the private claim. The facts alleged (that the two quarter-sections
referred to have never been used for cultivation or grazing, &c.; that
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about two years before several persons among the petitioners of the
private claim, who had never before claimed beyond the acequias, went
upon the same, staked off the ground, and claimed to hold it by virtue
of assignments under the Spanish grant, and that said two quarter-sec-
tions were at the late of the treaty of acquisition unoccupied and aban-
doned), would therefore, if prove(l, be immaterial and inadmissible. It
May, in case of confirmation of the claim, be competent ev\idence towards
determining the correct location.

The proof of the existence of other towns or settlements within tIie
alleged five leagues limitation, and the claim that therefore there was
no grant to Albuquerque of the dimensions and locality claimed, would
raise a question in the case not within your province to determine.

The surveyor-general is by the statute required to report upon the
origin, &c., of claims presented, with his oinion as to their validity
(which has been practically determined to relate to their regularity and
genuineness), not to hear and determine contests between conflicting
grants. It often occurs that there are overlapping grants, each regular
and " valid" upon its face. In such cases, the duty of the surveyor-
general is to report upon each by itself, and according to its character,
in his judgment, for genuineness; and such has been the practice. The
questions of priority and superiority of title are not passed upon by
officers of the Executive Department, but are left to the proper judicial
tribunals. This testimony would therefore be inadmissible if a rehear-
ing should be ordered.

The inference drawn from what is claimed to be shown by the ex-
hibits introduced before you by the grant claimants could only be em-
ployed by way of argument, to show that under alleged provisions of
Spanish law such a grant as you have reported could not have been
made, the lands in question being held by individuals in severalty,
subject to abandonment, &c.

The lands under town or community grants, portions of them at least,
are set off to individuals and held in severalty, and are subject to trans-
fer, abandonment, and in case of abandonment to be regranted. The
exhibits referred to were part of the testimony in the case as p-resented,
and doubtless received due consideration. There is no allegation that
-they did not.

The prayer of the claimant's petition does not give shape to the con-
firmation, if confirmation be made. That is within the control of Con-
gress. A rehearing would have no effect upon the prayer of the peti-
tion.

But, aside from matter of substance, the objectors did not comply with
the rules as regards form and practice.

Rule 71 provides that-
The proceedings in hearings and contests before surveyors general

shall, as to notices, depositions, and other matters, be goveriwd, as
nearly as may be, by the rules rescribed for proceedings before regis-
ters and receivers, nless otherwise provided by law.

4531 L O- ..
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Rule 76 provides that-
Motions for rehearings before registers and receivers * w * will

be allowed in accordance with legal principles applicable to motions for
new trials at law after due notice to the opposingj party.

The petition of the claimants is subscribed by their attorneys, whose
residence is stated; but no notice is shown to have been given them.

Rule 78 requires that-
Motions for rehearings and reviews must be accompaqied by an affidavit

of the party or his attorney that the motion is made in good faith and
not for the purpose of delay.

No affidavit containing the declaration required by the rule, or its
equivalent, accompanies the petition for rehearing or is found in the
case.

I shall not at this time consider whether the objectors have aquireG
a standing in regard to the land in question, which entitles them to
appear in this case, since their appeals from the register's rejection of
their declarations are pending undecided. It is possible that the pro-
ceedings taken would give them preference rights in case the private
claim should be rejected by Congress, or, if confirmed, the land should
be found to be not embraced within it.

The conclusions reached are:
First. That appeal does not lie to this office from your report on the

private claim.
Second. That the appeal taken therefrom is ineffective for want of

notice to the opposite party.
Third. That'the grounds alleged for rehearing do not sustain the

motion for rehearing.
Fourth. That the motion for rehearing is informal and invalid for

want of notice to the opposing party, and of the affidavit required by
Rule 78.

Fifth. That both appeals be dismissed.
The transcript in the case, with the objections, argument, and accom-

panying papers filed in this office by Mr. Johnson, and a copy of this
decision, will be transmitted to Congress in due course.

You will give notice to Messrs. De Witt Stearns and Thomas G.
Douglas of this decision, and that I shall suspend action on the case at
issue for twenty days from the service of such notice to enable them to
apply to the honorable Secretary of the Interior for an order, in accord-
ance with Rules 83 and 84, and advise this office of the date of the serv-
ice of such notice. The attorney of the parties, resident here, will be
notified from this office.
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UNDER BULES OF PRACTICE 83,84.

TOWN OF ALBUQUERQUE.

When appeal has been denied by the Commissioner, application to the Department
for an order, under Rules 83 and 84, that the record in the matter be sent up, will
be denied in the absence of facts set forth justifying the exercise of the super-
visory power.

Secretary Teller to Commissioner McFarland, July 17, 1883.

I transmit herewith an application of John J. Johnson, esq., praying
for an order upon you to send up the records and papers in the matter
of the appeal of De Witt Stearns and Mr. Douglass, who applied to
enter tracts in Sec. 20, T. 10 N., R. 3 E. of the New Mexico principal
meridian, under Section 2304 of the Revised Statutes.

Upon examination of the petition I fail to find any facts that would
justify the exercise of supervisory power by me, and therefore decline
to interfere. The motion is denied.

3. PRELIMINARY SURVEY.

PRBLIMINARY SUR VEY-CORECTION.

FELIPE TEFOYA.

Preliminary survey not to be taken as authoritative location of claim; final location
is left to Land Department to be made in conformity with confirmation, and
cannot be made until after confirmation.

(Commissioner McFarland to surveyor-general, Santa f, N. Hex., Sep-
tember 19, 1883.

SIR: In reply to your letter of August 3 ultimo, relating to the sur-
vey of the Felipe Tefoya claim, No. 99, in which you recommend that
the present survey thereof be disapproved, and a corrected survey di-
rected to be made to conform to the area granted, I have to say that
the claim is before Congress awaiting its action; that the survey is
merely preliminary. and is not to be taken as a final or authoritative
location of the claim; that it has not been the custom of Congress to
confirm claims of this character according to the preliminary surveys
thereof, but to leave their final location to the Laud Department to be
made to conform to the act of confirmation; that the location of the
claim cannot be properly made until after confirmation, if it shall be
confirmed, and if not confirmed the correction of the survey recom-
mended would be a loss of labor and expense. For these reasons I de-
cline to give the direction suggested.

A copy of your letter will be transmitted to Congress for its informa-
tion when acting upon the claim.
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4. PRIVATE CLAIMS.

UR FEY DIRECTED BY DEPARTMENT.

CHILILI TowN GRANT.

The survey of the public land and of private land claims is within the jurisdiction
of the General Land Office.

Where the Department has given direction for the survey of a private claim, on return
of the survey it rests with the Commissioner to decide whether it conforms to the
direction.

Secretary Teller to Commissioner Xc~arland, December 4, 1883.

SIR: On July 22, 1881, you submitted to this Department a statement
in the matter of the survey of the hilili Town Grant, in Bernalillo
County, New Mexico, confirmed by the act of December 22, 1858 (11
Stat., 374), and asked instructions thereon.

In reply my predecessor, July 28 following, directed the survey of
said grant theretofore made by Deputy Surveyors Sawyer and McElroy
to be set aside, and that the granted lands be located by a new survey,
with certain named boundaries, which was made by Deputy Surveyor
Mailand.

On objection by the grant claimants to this new survey, in that it
does not conform to my predecessor's directions, and does not include
certain land which should have been included, you transmitted to me,
under date of the 22d ultimo, the papers in the case, and without de-
ciding any question, but suggesting an opinion that the Mailand survey
does conform to my predecessor's directions, ask of this Department
whether it shall be approved or further amendment be directed.

The survey of the public land and of private land claims is within
your jurisdiction under the general laws, and the act of December 22,
1858, specially imposes upon you consideration of the claim in question.
I am unwilling, therefore, to assume your duties, and act upon this
claim or its survey, except upon appeal from your decision in due course
of proceeding, or under my general supervisory powers. There is no
appeal before me, and I find no present reason for exercising such power.
Whether or not the survey in question conforms to my predecessor's
directions is a matter for your determination, and I return the papers
for such action as you may see fit to give the case.
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CONFLICT-BOUNDARY.

ALEXANDER VALLE GRANT.

The claim having been recommended and confirmed as " in the vicinity and beyond
the limits " of the pueblo, the survey thereof must be amended so as not to conflict
with the patented pueblo.

Aeting Commissioner Harrison to surveyor-general, Santa F6, N. Hex.,
Mtaq 14, 1884.

SIR: In the matter of the survey of the Alexander Valle grant, in
San Miguel County (New Mexico private land claim No. 18), an exami-
nation of the record shows the following facts:

The grant was petitioned for by Juan de Dios Pena for himself and
in the name of Francisco Ortiz (second), and Juan de Aguilar. i the
petition the tract solicited is described as " situate in the vicinity of the
Pecos pueblo, to the west beyond the limits of the pueblo," but giving
no description by boundaries. I

After the customary references and reports, one of which references
was to the " Protector of the Indians," the governor, Maynes, made the
following order, dated June 30, 1815:

The first alcalde, Don Martias Ortiz, being acquainted with the order
of the establishment, will comply with the petition, who will measure
the pieces (snertes) of tillable land, limiting the grants solely to the
land they plough and plant, with the obligation that they shall inclose
the same to prevent the recovery of damages, because the grounds must
be common and public pastures for the Indians and citizens that have
a right therein.

The alcalde, in compliance with the direction, certifies that having
measured the entire league of the Indians, commencing at the cross of
the cemetery, up the river, on the residue he gave possession to the
grantees, &c.

Then follow sundry conveyances, bringing the title as claimed down
to Alexander Valle, the claimant.

The petition to the surveyor-general, for confirmation under the act
of July 22,1854 (10 Stat., 307), describes the tract claimed as being
known as the rancho of Alexander Valle (formerly Pino's), of the cafion
of the Pecos River, and bounded and described as follows:

Commencing at the point of rocks to the south of the tract where the
principal house stands; thence in a direct line to the north, passing
along the foot of the " Cuchillas" to an island above the Lisbon Spring,
and from thence running a straight line to the east until it reaches the
chain of the "Cuchillas," and from thence following the line of the
same to the south until it terminates at the point of rocks, the place of
beginning.

On the examination before the surveyor-general no testimony was
taken having relation to the boundaries.

In his decision recommending the claim for confirmation, Surveyor-
General Pelham refers to its origin and limits in the following terms:
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On the 28th day of March, 1815, Juan de Dios Pefla for himself and
in the name of Francisco Ortiz, jr., and Juan de Agnilar, petitioned
Acting Governor Maynez for a tract of land situate in the vicinity and
beyond the limits of the pueblo of Pecos, in what is now San Miguel
County, with the boundaries, in said petition mentioned.

The claim was confirmed by the act of June 21, 1860 (12 Stat., 71),
"as recommended," without specification of boundaries or quantity.

The survey of the confirmed claim, now under consideration, was ex-
ecuted by United States Deputy Surveyors Sawyer and McBroom in
May, 1876; was approved by you November 10, 1876, and returned to
this office with your letter of November 11, 1876.

The plat does not show the connection of the surveyed tract with the
township surveys, nor with the survey of the puello of Pecos. But the
plat of the public surveys, T. 16 N., IR. 12 B., New Mexico Principal
Meridian, approved by you September 30, 1882, shows that the Alex-
ander Valle tract as surveyed conflicts to a small extent with the pat-
ented survey of the pueblo, its south boundary line being located some
8 to 10 chains within the line of the pueblo.

By reference to the foregoing, it will be seen that every description
ot the tract which mentions it in connection with the pueblo places it
outside of the pueblo. The petitioners for the grant asked for a tract
in the vicinity, but beyond the limits of the pueblo; the alcalde in giv-
ing the possession first measured the league of the Indians, and on the
residue gave the possession. Surveyor-General Pelham, in recommend-
ing the claim for confirmation, describes it as in the vicinity, but beyond
the limits of the pueblo, following in that respect the original petition.
The confirmation was in accordance with the recommendation.

The pueblo of Pecos was recognized under the Spanish rule by a
grant to the Indian village of that name, by Don Domingo Jironza
Petros de Cruzate, governor and captaini-general, September 25, 1689,
more than a century before the date under which the Alexander Valle
grant is claimed. It was confirmed by the act of December 22, 1858
(11 Stat., 374), located by the survey hereinbefore referred to, and pat-
ented to the pueblo November 1, 1864.

There is no ground upon which the conflict of the survey under con-
sideration with the pueblo patent can be maintained. You are there-
fore instructed to amend the Sawyer and MeBroom survey of the Alex-
ander Valle grant so as to conform its south boundary to the north
patented line of the pueblo. The remaining lines seem to conform to
the description given by the claimant in his petition to the surveyor-
general for confirmation, and there is nothing that suggests their in-
correctness.

You will give notice of this decision to all parties interested, inform-
ing them also of their right of appeal, and advise this office of the time
and manner of service of such notice; and if appeal be not taken within
the time allowed by the rules, amend the survey as above directed and
make return thereof to this office as soon as practicable.
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COINSTRUCTION AS TO BOUNDARY-DIRECTION FOR COMPLETION 0!
SUIRVEY.

LAS VEGAS TOWN GRANT.

Oommissioner McFarland to surveyor-general, Santa Fe NV. Mvex., May 27,
1884.

SIR: Your letters of 10th and 13th, referring to my instruction of the
5th instant, relating to the completion of the survey of the Las Vegas
grant, have been received and considered.

Regarding the western boundary and the conflict of the grant, as sur-
veyed, with the preliminary survey of the unconfirmed San Miguel del
Bado grant, by reference to the decision of this office of May 31, 1878,
approving the Pelham and Clements survey of Las Vegas, with certain
amendments then directed, to conform it to the lines of Tecolate and
the Ortiz grant. it will be seen that though the San Miguel del Bado
had not then been surveyed, the boundary between it and Las Vegas
was to some extent considered and passed upon.

The grant of San Miguel del Bado was made in 1794, the boundaries
being "on the east the Cuesta, with the little hills of Bernal,' and "on
the north the Rio de la Vaca, from the place called the Rancheria to
the Agua Caliente."

The grant to the town of Tecolate, which lies east of San Miguel and
is bounded north and east by Las Vegas, was made in 1824. Its west-
ern boundary is "the caion of Tres Hermanos.7

Las Vegas was granted in 1835, bounded on the north by the river
Sapello and on the west by the boundary of the grant to San Miguel del
Bado. The survey makes the northwest corner at tte point as described
in the field notes, " near the source of the Sapellol'-in fact, where the
Rio Sapello issues from the mountains-and the west boundary, as also
described in the field notes, a line " south along the base of the mount-
ain." The plat of the survey shows the continuation of this line along
the base of the mountain, south, until it intersects the north line of Teco-
late at the northwest corner of the latter grant.

The western boundary of Tecolate, the cailon de Tres Hermanos, which
has been followed by the several surveys made of that grant, is repre-
sented as running from the northwest corner southeasterly, and turning
more easterly at a point nearly north of' the Bernal hill.

The preliminary survey of the San Miguel grant makes the south half
of the eastern boundary a line governed by the two points, the Bern-al
hill and the town La Cuesta, being a northeasterly and southwesterly
line extending between the two points named, and southerly from La
Cuesta, in the same direction, to the southeast corner; and for the north
half of said boundary a line due north from the Bernal hill, thus caus-
ing the grant to largely conflict with both Tecolate and Las Vegas.

(If the line from Bernal hill, one.of the boundary points taken, should
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run due north, should it not from La Cuesta, the other boundary point,
run due south?)

The north boundary of San Miguel being the Rio de la Vaca, from
the place called the Rancheria to the Agua Caliente, these two points would
seem to be the northwest and northeast corners of the grant. They are
not named as points in the boundary, or as governing the boundary, in
a way that it might extend in either direction, more or less beyond
them, but are made the termin. The boundary is to extend from one
to the other.

Raneberia is made the northwest corner of the preliminary survey,
but the Agua Caliente is represented at about midway the north line,
which is extended east to intersect the line run north from the Bernal
bill. A line from the Bernal hill northwesterly to the Agna Caliente
will correspond very nearly with the course of the cauon de Tres Her-
manos, the western boundary of Tecolate, and relieve the three grants
from conflict.

The grant to Tecolate was subsequent to that to San Miguel; but it
is only reasonable to presume that the granting authority had knowl-
edge of the matter with which it was dealing, and di'd not act in it in
such manner as to produce a conflict between the two grants, and defeat,
to a large extent, the purpose intended.

The San Miguel survey is not before me for affirmative action.
Whether it correctly locates the claim or not cannot be definitely de-
termined until after its confirmation by Congress, if it shall be con-
firmed. Conforming the eastern boundary to the western boundary of
Tecolate, or locating it bya line governed by LaCuestaand the Bernal
hills and extended northerly, will relieve the Las Vegas grant from the
conflict shown by the San Miguel preliminary survey.

If the question were an open one, I should be inclined, as between
Las Vegas and San Miguel, to extend the former to the west, rather
than to restrict it within the present limits, on account of the prelimi-
nary survey of the latter. As it is presented, I shall adhere to the
decision of this office of May 31, 1881, aforesaid. The boundary ap-
proved by that decision has not been objected to by the claimants of
either grant, and must be regarded as established.

You are, therefore, instructed, at as early a day as practicable, to
conform the Pelham and Clements survey of Las Vegas to the northern
and eastern boundaries of Tecolate, as located by the resarvey thereof by
Deputies McBroom and Taylor, in December, 1881, and the south line
to the northern line of the patented Ortiz grant, as heretofore direc'ed;
and to take such measures as may be necessary to correct and close the
remaining lines of the survey as located by Pelham and Clements.

You will give notice of this decision to the parties interested, inform-
ing them of their right of appeal, and advise this office of the date and
manner of service of such notice; and if appeal be not taken within the
time allowed by the rules, execute the instructions herein given, and
make the usual return of the corrected survey to this office.
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BO UNDAJIES-LNTERFEREANCE.

OJO DEL ESPIRITU SANTO.

Where a river and a point of table land are named as the western bondary of a grant,
the point of table land forming the sout hwest corner, and the river, after a north-
east and northwest course, running east for 4 miles, when it makes a short turn
northeasterly at a point nearly due north from said point of table land, the line
should be run north from the point of table laud to the turn in the river afore-
said, and not northwesterly to the river.

Especially as the latter course produces a conflict with a senior, though nnconfirmed,
grant, June 14, 1884.

Commissioner 31cFarland to the surreyor-general, Sant F6, N; Mexe.

SIR: I have examined the survey Ojo Spiritu Santo grant, made by
United States Deputy Surveyors Sawyer and McBroom in June and
July, 1876, approved by you November 10, 1876, and returned to this
office with your letter of November 11, 1876.

The tract of land which this survey was intended to locate was granted
by Don Alberto Mainez, governor of the Province of New Mexico, May
24, 1815, to Luis Maria Cabeza de laca ind his fifteen children, upon
his petition therefor, in which the boundaries are described as follows:

On the east the summit of the lJemez Mountain, on the west the
Puerco River and the point of the Prieto table land, on the north the
table land commonly called "La Veutana," on the south the caoion of
La Querencia and the boundary of the farm of Don Antonio Armento.

The grant and the act of juridical possession refer to the petition for
description of boundaries. The report of the surveyor-general, in which
he recommends the claim for confirmation, describes the, land claimed
by the same boundaries. It was confirmed by Congress by the act of
March 3, 1869, as claim No. 44 (15 Stat., 342).

The survey i question appears from the plat and field notes to con-
form substantially to the above description (except, I think, in one par-
ticular, hereafter mentioned), making the south foot of the table land
of La Ventana the governing point of the north boundary, the summit
of the Jemez Mountain and a line south fromn its south terminal point
the boundary on the east, and on the south a line from the canion of the
Querencia west to the point of the Prieto table land. These lines fol-
low the description adopted in the title papers and seem to be correctly
located.

The western boundary, as will be seen by reference to the description,
is "the Puerco River and the point qf the Prieto table land."

The survey makes the point of the Prieto the southwest corner, which
is doubtless correct; but from thence for the west line runs northwest-
erly, reaching the Paereo River at a point where its-course is something
west of north, from which it turns to nearly due, east, continuing on
that course about 3- miles, when it makes a short turn northeasterly,
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and follows that general direction by various courses to the northwest
corner of the tract; the bend last mentioned at the end of the 3 miles
east course being almost due north from the point or the Prieto table
laud at the southwest corner of the tract.

The courses run from the southwest corner to the point at the end of
the east course above described, occasion the conflict with the senior
unconfirmed grant of Ignacio Chaves and others, as shown on the plat of
the preliminary survey thereof, approved by you May 31, 1879, and re-
turne(l to this office with your letter of June 7, 1879.

Without regard however, to this fact ofinterference, in myjtldgment
the tract should not be extended west of the point of the Prieto, but
the line should be run from thence north to the Puerco at the point
where it turns from the east course nrtheasterly as above described,
and I direct the survey to be amended in that particular.

There are also interferences with the survey in luestion, as follows:
On the east to a small extent by the grant of San Isidro; on the west,
also to a small extent, by the Joaquin estas grant. and to its whole
extent by the grant to the pueblos of Jemez. Zia. anti Santa Ana whzcic
covers the whole of the Ojo Espiritu Santo as surveyed.

These three grants are severally senior to that of the Ojo Espiritu
Santo. The San Isidro has been confirmed and surveyed, bat the sue -
vey not finally approved; the others are helre Congress awaiting action
on the applications for confirmation. Prelinitary surveys have, how-
ever, been made which show the interferenrses referred to. If these two
grants shall be confirmed and the three finally located in accordanee
with the present survey, or otherwise, so that the iterferences are not
obviated, the matters in conflict will remain to be thereafter ajusted.
In locating conflicting claims of this character, the officers of this
Department cannot etermine questions of title, but lust follow the
granted and confirmed boundaries, leavin matters of interference to
be adjusted by mutual arrangement of the parties interested, or by adju-
dication between them in the proper courts (Raneho Santa Ana, Sec'y's
Decision, April 14, 1883; Rancho Elitre Napa, 6I Gopp's L. O., 37; Miller
v. Dale, 92 U. S., 477).

You will please give notice to the parties interested of this decision,
informing them also of their right of appeal, and advise this office of the
date and manner of service of such notice; and if appeal be not taken
within the time allowed by the rules, as soon as practicable execute the
amendment to the survey herein directed, and make return thereof to
this office in due course.
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VII.-OREGN.

DONATIONS-ABANDONALEAT.

JOHN P. BLALOCK.

Where the donation claimant made improvements, but did not actually reside upon
the land improved; afterwards removed to another part of the State, and the im-
provemeints were sold by his direction; the decision of the local officers holding
the claim abandoned affirmed.

Acting Commissioner Harrison to register and receiver, Oregon City, Oreg.,
August 13, 1883.

GENTLEMEN: I am in receipt of your letter of the 26th of March last,
transmitting here the testimony taken at your office, pursuant to in-
structions from this office of December 19, 1882, in the matter of the
abandonment by John P. Blalock of his claim to 320 acres of land as a
donation in Sec. 15, T. O S., R. 1 E., Oregon, notification No. 5726, under
the act of Congress of September 27, 1850, and supplemental legislation,
Stats. 9, p. 496.

It appears from the whole record in this case, as it now exists, that
the claimant made, or caused to be made, some improvements on the
SE. of the NE. i of said Sec. 15, being a portion of the land claimed
as aforesaid. The proof furnished by Blalock shows that his residence
and cultivation on said land commenced on the 25th of January, 1855,
and was continued until the 2nd of February following.

It also appears by evidence now on file in this case that Blalock
never resided upon the land in question, but, on the contrary, had his
residence at the house of one of his neighbors during the whole perlod
he was improving and cultivating said donation, and up to the thne he
took up his residence in another part of the State; and that thereafter,
and pursuant to Blalock's direction in 1856, or 1857, said improvements
were sold. After this sale other parties claimed the land covered by
said donation, and the records of this office show that the greater por-
tion of the same has been patented to these claimants.

The lands herein referred to which have been patented to other claim-
ants include those upon which Blalock placed his improvements.

In view of the foregoing, your decision in this case holding that the
acts of the donee have been such as to constitute an abandonment of
said claim, and to have worked a forfeiture of his rights thereto, is
affirmed, and the claim of said Blalock to the land covered by his noti-
fication No. 5726, in Sec. 15, T. 10 S., R. 1 E., Oregon, has this day been
canceled upon the records of this office, and you will note the cancella-
tion upon your records and acknowledge the receipt of this communica-
tion.
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ERROR IN CERTIFICATE-AMENDMENT OF PATENT.

WILLIAM BLAND.

Where a tract forming part of donation claim was omitted from certificate, and patent
erroneously issued thereon, an amended patent may issue covering the whole
claim, the erroneous patent not having been surrendered; and this notwith-
standing the objection that the omitted tract had been disposed of by the State
as school lands.

Acting Commissioner Harrison to register and receiver, Oregon City, Oreg.,
June 24, 1884.

GENTLEMEN: Public surveys were extended over T. 2 S., R. 1 E.,
Oregon, and the plats thereof approved June 30, 1852.

William Bland claimed 640 acres in said township as a donation,
under act of September 27, 1850 (9 Stats., p. 496), and supplemental
legislation, covering, as per his notification No. 729, filed August 20,
1852, parts of Sees. 26, 35, and 36.

On July 31, 1862, your office issued certificate No. 1256 for said dona-
tion, describing the land claimed as being parts of Sees. 26 and 35,
omitting the tract claimed in Sec. 36.

Upon this certificate patent was issued February 20, 1866, and was
delivered February1,1867. In May, 1868, Bland applied for an amended
patent to include the lands covered by his notice in Sec. 36; to which
application the governor of Oregon objects, on the ground that these
lands have passed to the State as school lands and have been disposed
of as such.

The outstanding patent has not been surrendered, nor is it necessary,
in m jdgment, that it should be, as an amended patent, when issued,
would cover the land already patented and contiguous lands claimed
ifn Sec. 36.

I do not find among the papers any relinquishment or evidence of
abandonment by Bland of the tracts claimed by him in said Sec. 36,
and I therefore conclude that a clerical error was made in the certiti-
cate, which error was carried into the outstanding patent, and should
be corrected by the issue of a l)atent which shall include all the lands
for which notice was filed as aforesaid, among which are lots 1, 2, 3,
and 4, and the SW. I NW. i and the NW. I SW. J of said Sec. 36,
claimed by the State of Oregon as school lands.

You will notify the governor of the State of Oregon of this ruling,
and advise him of his right of appeal therefrom, fully informing him of
the time allowed by the rules of practice now in force within which to
take such appeal.

After the time for appeal has expired you will make the usual return
to this office.
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VIII.-SCRIP CASES.

REPA YMENT-SCRIP LOCATIONV-ASSIGVMENT BY FRAUD ULENT
HOLDER.

ANTONIO VACA.

Where entry has been made by scrip assigned by a fraudulent holder, repayment of
purchase money vill be refused, even though the assignee entryman was ignorant
of the fraud.

Besides, the law requires the applicant for repayment to relinquish the land, which
is not done in tbis case except upon named conditions.

,Secretarg Teller to Commissioner McFarland, December 27, 1883.

SiR: I have considered the application of Albert S. Foster for repay-
ment of purchase money under the act of June 16, 1880 (21 Stat., 287).

The facts relative to the subject-matter hereof are set forth in your
letters of April 5 and May 8 to this Department, and in my letter of
June 13, 1882, to the President (House of Representatives Ex. Doe.
212, first session Forty-sevenith Congress), from which it appears that
the private Louisiana land claim of Antonio Vaca, deceased, was con-
firmed by the act of February 28, 1893 (3 Stat., 72), for 2,708 acres, and
that, not having been surveyed nor located, the surveyor-general of
Louisiana, August 18, 1877, issued and transmitted to your office nine-
teen certificates of location in satisfaction of the claim, under the act of
June 2, 1858 (11 Stat., 294); that, on recommendation of your office,
Secretary Schurz, November 19. 1877, authenticated the certificates,
and they were transmitted to the surveyor-general of Louisiana for de-
livery to the person entitled thereto, and that he delivered them to one
Hawford, whose claim thereto was without right, or, as expressed in
their letter of October 26, 1882, to your office, by Messrs. Dillaye &
Mason, attorneys for A. I. Sands and J. Ledyard Hodge, supposed to
be the rightful owners of said scrip, " the whole proceeding on which
Hawford's title was based was extrajudicial, fraudulent, and void."

The certificate of location in question (No. 364 C) authorized "An-
tonio Vaca or his legal representatives" to locate 160 acres upon any
public land of the United States subject to sale at private entry, in part
satisfaction of Vaca's claim, and it appears from an indorsement thereon
that, November 27,1877, Hawford assigned and transferred the same to
Albert S. Foster, who located it July 7, 1879, upon lot 2 of the NW. i

and the N. of lot 1 of NW. of See. 18, T. 24 N., R. 1 W., in the
Marysville, Cal., laud district. Foster now applies for repayment of
his purchase money, under the second section of the act of June 16,
1880, upon the ground that this Department has ruled that neither
Hawford nor his assignee had or has any legal claim to the land.

It is not necessary here to consider whether money may be refunded
under this act upon an erroneous scrip location, because the applica-
tion of Foster must be decided on other grounds. To grant it would
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be to recognize the validity of Hawford's claim, which has been already
held fraudulent, and to regard as valid in the hands of an assignee a
claim which is invalid in the hands of the original party; and I am
unwilling to assume that an invalid claim imposed upon your office as
valid has such standing as entitles it to consideration under the act of
June 16, which authorizes repayment where an entry "has been erro-
neously allowed and cannot be confirmed." I do not think this act can
properly embrace an entry which was not merely erroneous but was
founded in fraud, even though the assignee entryman be ignorant of
the fraud, and especially in a case where the assignee is not the "legal
representative" of the confirmee.

Besides, the act requires that upon application for repayment of pur-
chase money the applicant shall relinquish the land. Foster does not
do this, except upon certain named conditions. Tis Department will
not act upon a conditional relinquishmeut,.nor except upon full compli-
ance by the applicant with the requirements of the act.

For these reasons I concur in your recommenation, and reject the
application.

It is understood that Congress failed to act in this matter at its last
session, as recommended by my letter of June 13, 1882, because of want
of time merely, and not because of hostility to the claim of the alleged
rightful owners of the scrip. Should they see fit to further press the
same at its present session, they will have my continued recommendation
to that effect.

CEBTIFICATES OF LOCATION-SSIGNMENT.

MARK L. ELKINS, JR.

Assignment of certificate in blank not sufficient to transfer same to party claiming.
Where doubt exists as to spelling of name of transferee, proof as to same and identity

of party required.

Acting Commissioner Harrison to register, Fargo, Dak., August 14, 1883.

SIR: Certificates of location Q 5 and Q 6, isssued by this office
March 15, 1878, in satisfaction of the private land claim of Mark L.
Elkins, jr., under act of June 22, 1860, and supplemental legislation,
and located by Peter Verne or Veren on the SW. i of Sec. 20, T. 141
N., R. 49 W., Dakota Territory, are held suspended upon the records
of this office for the reason that the certificates have never been as-
signed to the party in whose name the locations appear to have been
made.

It appears by reference to the instruments indorsed on the backs of
said certificates that under date of March 19, 1878, Albert C. Janin, as
the attorney in fact of said comfirmee, executed assignments in blank,
and the said certificates are herewith returned in order that the party
in interest may have an opportunity to perfect said assignments. You
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will also require the party to furnish an affidavit showing the true or-
thography of his name, and that the party who made said locations is
the identical person to whom said certificates were assigned.

CEBTIFICATE OF LOCA TION-MISNOMER OF ASSIG(NEE.

CHARLES H. BEATTIE.

Certificate to Charles H. Beattie; assignment to Charles H. Peattie; proof as to cor-
reet spelling of name and identity of party required.

Acting Commissioner Harrison to register, Fargo, Dak., Autgust 14, 1883.

Sin: Upon an examination of the papers in pre-emption entry for W. W
of SE. i Sec. 20, T. 141, R. 51, Dakota Territory, paid for with certificate
of location R 309, act of June 22, 1860, ald supplemental legislation, I
find that the certificate of entry issued in name of Charles H. Beattie,
and application is signed by same person, but the certificate was as-
signed to Charles H. Peattie.

The case is therefore held suspended, and you will call upon the party
to furnish an affidavit showing the true orthography of his name, and
that he is the identical person who made said entry and to whom said
certificate was assigned, upon the receipt of which you will transmit the
same to this office.

MERGEBR-BES JUDICA TA-INDEMNITY.

CHILDREN OF PAUL Toups.

The claim of the Toups children and that of St. Ainand were merged in Lanfear by
act of August 18, 1856. The survey, approval, confirmation, and patenting of
the Toups claim comprehend a location and satisfaction thereof by the United
States.

The case appears to be es judicata, and the parties estopped both by conduct and
the record from receiving indemnity scrip under the general scrip act of Jane 2,
1858.

Scrip cannot issue in the Toups claim upon the first confirmation by the " old board,";
and where it is judicially determined that Lanfear and his successors have the
best title to a parcel of the land in controversy, the property vests in them under
the confirmatory act and patent; bt where the rights of other claimants are
found to be superior, the patent becomes inoperative, and no confirmation to Lan-
fear under the act of 1856 attaches.

Acting Commissioner Harrison to survelqor-general, New Orleans, La.,
October 5, 1883.

SIR: On July 13, 1882, your predecessor prepared and transmitted
to this office, for authentication, twenty-one certificates of location, num-
bered 433 A to 433 U, aggregating 1,141.34 acres, under the provisions
of the third section of the act approved June 2, 1858 (11 Stat., p. 294).
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in part satisfiiction of the private claim of " the cildreii of Paul Toups,"
originally confirmed as No. 74 by the old board of commissioners for the
eastern district of Orleans Territory. (See Am. State Papers, Green's
ed.,vol. 2, p. 324.)

There was a conflicting private claim in the name of Daspit St. A and
entered as No. 529 in the report of larper and Lorrain, dated November
20, 1816 (State Papers, 3, 225), and confirmed y the act of Congress
approved May 11, 1820. (3 Stat., 573.)

These claims were merged in Ambrose Lanfe,r by the special act of
Congress approved August 18, 1856. (11 Stat., 473.)

The lands were patented to Lanfear, August 7, t876, under said con-
firmation, and a survey made by United States Deputy Surveyor Mau-
rice Hank6, and approved by Surveyor-General KMCullolh, May 5, 1855.

The conflict between the Toups and St. Amand laims was decided
by the district officers at New Orleans, March 13, 1876, in accordance
with the sixth section of the act of March 3, 1831. (4 Stat., 492.)

It being held that the children of Paul Toups had a prior confirma-
tion, scrip was issued October 24, 1879, and delivered to the heirs of
Lanfear, to the extent to which the St. Amand claim had been reduced
by said adjustment of the interference, viz, 1,610.45 acres.

This action was taken with the concurrence of the Department.
The heirs of Lanfear now make application for scrip in satisfaction

of that portion of the Toups claim northeast of the Bayou Crocodile,
embracing Sees. 120, T. 13 S., and 37, T. 14 S. of R. 20 E., late southeast-
ern land district, Louisiana.

The location of the Tonps claim to cover the above-described sections
led to a heated controversy between Ambrose Lanfear and numerous
-actual settlers on said lauds, who alleged that the just limits of the
Toups claim should not extend further in a northeasterly direction than
the Bayou Crocodile, separating Secs. 37 and 39, 14 S., 20 E.

The questions involved were contested in the State courts, and finially
determined by the United States Spreme CouTt in the case of "Lan-
feair v. Hunley,"' December term, 1866. (Sec 4 Wallace, 201.)

The claims of various settlers on said lands have since been adjusted
(or are in course of adjudication by this office) upon the basis of the de-
cision in Hunley's pre-emption case.

Lanfear's heirs were informed, through their attorney, per office let
ter ("C") dated November 21, 1881, of the condition of the settlers'
claims, and that "it is believed that when all the claims valid under
the provisions of the act of August 18, 1856, shall have been finally ad-
justed only a few scattering lots of small area will remain."

The aforesaid heirs have filed, with the incomplete scrip, a relinquish-
mnent of all their " right, title, and interest in and to all and every part
of said Sec. 120 in T. 13 S., R. 20 E., and Sec. 37 in T. 14 S., R. 20 E., con-
tailing 1,141.34 acres, as aforesaid, declaring that the sole and only
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consideration for this relinquishment is the indemnity to be issued or
granted to us by the United States," &c.

To issue scrip in satisfaction of any small parcels of land which upon
final settlement of the settlers' claims might possibly accrue to Lanfear's
heirs, under their patent of August 7, 1876, would be premature, and
the legality of a relinquishment or yielding of a superior title in favor
of subsequent and conflicting confirmations and locations, provided the
parties in interest can obtain compensation in scrip was adversely ruled
upon April 12, 1873, in the case of Budolphus Ducros. (Copp's and
Owner, vol. 1, p. 38.)

In addition to these objections, under existing decisions scrip cannot
be issued upon the confirmation by the old board of commissioners of the
Toups claim; and after a careful examination of the record in the case
of " anfear v. Hunley," and the confirmation of 1856, I am satisfied
that the present parties in interest are barred from receiving the scrip
now applied for by the general laws of estoppel.

Lanfear during his lifetime, and those in privity with him by suc-
cessive relationship to the same rights of property, seem to be estopped
by conduct.

Having evidently a good title to whatever rights in said lands were
vested in St. Amand and Toups through the original confirmations,
Lanfear might have relied upon the laws in force providing for the issu-
ance of patents, and action by the proper courts, if necessary, to-place
him in possession of the realty embraced in each of said claims, consid-
ered separately; but he elected to seek absolute security through new
legislation, and succeeded in having said claims merged in conformity
with their alleged exterior limits, and the same having been surveyed,
approved, confirmed, and patented to him by the United States inplace,
a bar is created to the seeking of indemnity under shadow of a subse-
quent act of Congress of a general and equitable character.

The patent of 1876, upon an approved survey, seems also to have
comprehended a location and satisfaction of the Toups claim in its en-
tirety by the United States, under the principles enunciated in the
Rudolphus Ducros case and that of John Dejan. (See Land Office Re-
port for the year 1880, p. 192.)

But, aside from this view, the case appears to be resjudicata, and the
parties estopped by the record, such as arises from the adjudication of a
competent court.

In the causes of Lanfear against various actual settlers upon the land
in dispute, the district court (third judicial district, parish of Saint
Charles, Louisiana) thoroughly investigated questions of fact, and de-
termined the true locus of the Bayou Crocodile, one of the calls in the
grant made to Paul Toups by the Baron de Carondelet.

The judgment of the lower court sets forth, amongst other things,
that the old confirmations by Congress set up by Lanfear "allowed no
more to the children of Paul Toups and to Daspit St. Amand than

4531 L 0-28
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had been granted by Baron de Caroudelet"; that "this confirmation
[by the special act of August 18, 1856] only recognizes the grant of the
Spanish Government, but gives no more land to the grantees ; that
"1 the two confirmations of 1812 and 1820, upon which plaintiff bases his
present claim, are but one and the same grant, as appears clearly from
the description of said grant "; that, " upon the whole, after a careful
examination of this case, we have been forced to the conclusion that
the plaintiff, as successor of Pail Toups and of Daspit St. Amand,
has no title to the land making part of the Coteaux de France, situate
north of Bayou Crocodile," &c.

On the 23d January, 1860, the supreme court of Louisiana affirmed
the judgment of the district court.

The case was brought before the United States Supreme Court under
the twenty-fiftb section of the judiciary act of 1789 and in the opinion
by Mr. Justice Swayne it is set forth that the court was not warranted
in reviewing an adjudication upon a mere question of boundary; that
the supreme court of Louisiana construed correctly the several acts of
Congress relating to the subject of the controversy; that full effect is
given to the title, and the error, if any were committed, was in locating the
Toups claim upon the land and fixing its boundaries; that the special
act of 1856, " considered in its entirety, confirmed to the plaintiff what-
ever he was entitled to by virtue of the original grant, conceding that
to have been valid. It neither enlarges nor diminishes what the grant
gave him. It extinguishes all claim on the part of the United States
to the land covered by the surveys; but as regards all adverse claim-
ants, it determines nothing and concludes no one," &c.

The said act of 1856, and the patent issued thereunder, vested as
good a title as the Government was able to give, in Lanfear and his suc-
cessors, to the lands included in the St. Amand and Toups claims as
located pro tanto, subject, as set forth, to the rights of third persons;
but the prorisos to said act are fatal to the demand for indemnity based
upon that confiration.

Where it is jdicially determined that Lanfear and his successors
have the best title to a parcel of land northeast of Bayou Crocodile, as
surveyed by Hank6, the property vests in them under the confirmatory
act and patent; but where the rights of some other claimants to such a
tract are found to be superior, the patent, of course, becomes inopera-
tive, and no confirmation to Lanfear by the act of 1856 attaches.

In any view of the case I am satisfied that this demand for indemnity
under te act of June 2, 1858, cannot be sustained; and the scrip is
therefore hereby held for cancellation, and you will so advise the par-
ties in interest, allowing the usual timefor an appeal from this decision;
after which you will be governed by the rules of practice in force, and,
at the proper time report what action, if any, has been taken in the
case.
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IX.-WASHINGTON TERRITORY.

1. DONATIONS.

SBTTLEMENT-R ESIDENCE-RIGHT TO P URCHASE-ALIE NA TION-ABAN-
DONMENT.

ELDRIDGE V. VARNER.

The donation act of July 17, 1854, does not permit a donee to make payment in lieu
of residence, under act of September 27, 1850, after residence of one year, unless
survey of the land is made before the expiration of four years from date of settle-
ment.

Nor can the donee sell the land claimed until he has fully completed his title thereto,
without forfeiting and abandoning his claim to the same.

Acting Commissioner Harrison to register and receiver, Olympia, Wash.,
May 26, 1883.

GENTLEMEN: I have had under consideration the full record in the
case of the donation claim of Daniel Varner, notification No. 741, for
160 acres of land in T. 19 N., of R. 5 E., Washington Territory, which
claim was initiated under the provisions of the act of Congress ap-
proved September 27, 1850 (9 Stats., p. 496), and supplemental legis-
lation.

The record before me includes amongst its principal papers the afore-
said notification, with proofs attached; the testimony taken before you
on November 16 and 17, 1881, in the matter of this claim, contested by
Frederick E. Eldridge; your opinion of January 7, 1882, upon the mat-
ters in controversy; the appeal of Eldridge therefrom, and the motion
of Varner to dismiss said appeal.

The donee's first affidavit, filed April 2, 1855, with his notification,
shows that lie was born in Ohio some time in the year 1833; arrived in
Washington Territory September 12, 1853; settled as a single man upon
the land described in his notification on October 15,1854, and continued
thereafter to reside upon and cultivate the same until March 21, 1855.

In support of his statement as to residence, &c., affidavits by Jesse
Varner and Charles H. Bitting were filed. Two other witnesses were
also produced, who executed affidavits at your office, Henry Whitesell
and Thomas ieadley.

Whitesell's affidavit, executed December 13, 1858, shows that Var-
ner's residence upon the land in question commenced on the 15th day of
October, 1853, and continued until the 13th day of December, 1858,
except when it was dangerous for the donee to remain there on account
of Indian hostilities.

Headley swears that Varner's settlement commenced October 15,1854,
and contin ued until December 14, 1858, with the same exception stated
by Whitesell.

On June 8,1861, Whitesell executed a new affidavit, amendatory of his
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original deposition, making the date of Varner's settlement October
15, 1854, instead of October 15, 1853.

The official plat of survey of T. 19 N., R. 5 E., on file in this office,
was approved August 27, 1873; and the township plat, showing the sur-
vey of this donation claim, was also approved in the year 1873.

After survey, Varner filed the joint affidavit of Whitesell and Head-
ley, aforesaid, which was executed September 19, 1874.

These affidavits date Varner's settlement on the lands claimed as
commencing on the 15th day of October, 1854, and to have continued
thereafter until "about the first day of October, 1855, when on account
of danger from Indian hostilities it was unsafe for said Daniel Varner
to reside upon said claim, and from about the 1st day of October, 1855,
to the 1st day of November, 1858, it was not safe for said Daniel Var-
ner to reside upon or cultivate said tract of land on account of the dan-
gers from hostile indians." The italics are mine.

It is well to call attention to the fact in passing that the exact date
of Varner's birth is not shown; and if he began settlement in the year
1853, or if he was born later than October 15, 1833, he was not legally
qualified to initiate this claim upon any of the evidence adduced.

The proofs referred to remained i this condition until a hearing was
ordered by you in the year 1881.

Prior to said hearing the contestant, Eldridge, addressed a communi-
cation to the honorable Secretary of the Interior, dated April 12, 1881
(but transmitted the letter by mail to this office), in which he stated
that Varner, in the year 1861, sold, and by deed conveyed, said dona-
tion to one Gunson; that he (Eldridge) was now living upon and im-
proving said tract of land; and that he had been " to the land office in
Olympia and wanted to file upon it," but his application to enter the
land was refused.

In view of'his statements, this office advised Eldridge on May 5, 1881,
that if he desired to contest said claim he should apply to the district
land officers at Olympia, who would instruct him how to proceed.

It now appears that the contestant filed with you, on July 28, 1881,
his own affidavit, uncorroborated by the affidavit of any other person,
and that upon this showing you, on the 4th day of October following,
ordered a hearing to take place at your office on the 16th day of the
succeeding November. On the day appointed for this hearing Varner
and Eldridge appeared in person and by attorney. Varner entered his
appearance in the first instance for the purpose of making a motion to
have the proceedings initiated by Eldridge dismissed, which motion
you overruled; after which Varner entered his appearance generally,
cross-examined Eldridge's witnesses, and introduced and examined his
own witnesses.

You having found, under date of January 7,1882, upon the testimony
adduced at said hearing, that Varner had so complied with the law as
to establish his right to perfect his claim thereto, and that the proceed-
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ings instituted by Eldridge ought to be dismissed, an appeal was taken
therefrom to this office by Eldridge.

On the 18th of November, 1882, the register forwarded here the motion
papers of Varner to dismiss the appeal and all other proceedings insti-
tuted by Eldridge in this case, for the following reasons:

1. Eldridge had no interest in the land; hence he was incompetent to
institute a contest. (Rule 2.)

2. The entry being of record, there must be some showing besides the
affidavit of contestant before hearing can be ordered. (Rule 4.)

3. The register and receiver have no power to order hearing on case
disclosed by record. (Rule 5. Expressio unius est exclusio alterius.)

I am of the opinion that the points made by Varner as to the irregu-
larities of the proceedings had in this case before you are well taken;
and that the order made as aforesaid, appointing a day for a hearing,
and all proceedings had pursuant thereto, ought to be set aside for the
reasons appearing in the record; therefore, the order made by you, upon
the showing made by Eldridge, appointing a day for a hearing, and all
the proceedings had before you subsequent thereto in this case, are
hereby set aside and vacated; and the contest of Eldridge and his appeal
from the ruling made by you are dismissed.

There is, however, one paper in this case which (although it falls with
the other evidence in the matter of said contest) is, in my judgment, a
very important link in the history of Varner's laim to said land as a
donation, and is entirely disconnected from the acts of ldridge rela-
tive thereto. This paper is a certified copy of the deed of Varner con-
veying the land in question for a consideration expressed therein of
$1,000 to Gunson, which deed was executed by Varner on the 12th day
of June, in the year 1861, and made a matter of record in Pierce County,
Washington Territory (the county where the land involved is situated),
as appears by the certificate of the county auditor attached to the in-
strument.

By the act of July 17, 1854 (10 Stat., p. 305), it is provided by the first
section that a donee may, after one year's residence and cultivation on
his claim, be permitted, after survey, to make payment therefor at the
rate of $1.25 per acre.

The second section of this last-mentioned act repeals the third proviso
to the fourth section of said act of 1850, and provides "that no sale
shall be deemed valid unless the vendor shall have resided four years
upon the land" claimed.

Varner's right to a grant of the land in question could not be per-
fected and completed until he had performed all the conditions imposed
by law (Hall v. Russell, 11 Otto, p. 503); that is, had, among other
things, resided upon and cultivated his donation for four consecutive
years from the date of his settlement, or had resided upon and culti-
vated said tract the statutory period, and made payment as directed,
such payment to be in lieu of the further occupation required by the
donation act.
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Assuming that Varner has deposited the requisite sum of money with
the receiver to pay for said land, as stated in your decision in said con-
test, and that it will be paid as the law directs, if it is finally found that
he can be permitted to make such payment, and also assuming that he
can, if given an opportunity in all other respects, perfect his proofs,
then, upon the facts as they appear in the case, and according to the
law applicable thereto, shall Varner be permitted, at this late day, to
perfect his right to a grant of said land by paying therefor in cash ?

I am of the opinion that Varner cannot now be permitted to make
such payment.

I admit that Varner's acts in relation to this land, if he had not
abandoned before, and could pay therefor at any time after actual sur-
vey by simply perfecting his proofs as to one year's residence, &c.,
make the question of his right to purchase a very close one.

The original donation act of 1850 provided but one wayby which a
duly qualified donee could acquire a grant of land thereunder, and
that was by residence on and cultivation of the land claimed for four
consecutive years after the date of settlement. Under this act of 1850,
Varner having settled in October, 1854, his residence and cultivation
would have been completed in October, 1858. The law under consid-
eration does not allow a claim to land to be initiated after December 1,
1855, and consequently these donation acts did not require any residence
on or cultivation of the land claimed after December 1, 1859. The pro-
visions of the act of 1853 as amended by the act of 1854 do not, in my
judgment, by allowing a cash payment in lieu of a portion of said four
year's residence, extend the time in which to perfect a grant, but made
the cash payment subject to the same limitation as to time as was
placed upon that for which it was in lieu of.

This construction of said acts only grants the privilege of ceasing oc-
cupation of the land claimed, and to make a cash payment therefor, to
those whose donations were surveyed while residence and cultivation
were incomplete, and was not intended to apply to those whose claims
were not surveyed until after the period of residence and cultivation
required had expired.

Varner does not come within the class entitled to this privilege, as
his claim was not surveyed until 1873.

Again, in any aspect in which this case maybe viewed as to the law,
I am of the opinion that Varner's acts constitute an abandonment by
him of his claim to said land.

If it were held that the permission to pay for the land after survey
was intended to extend the time beyond four years after the date of
settlement within which to acquire a vested right or grant to the soil,
then, according to the views of the Supreme Court in the case above
quoted, Varner could not acquire anything but a possessory right to said
land until he had made such payment; hence it follows that his sale or
attempted sale of said land to Gunson (if the transaction is not entitled
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to any greater dignity) is sufficient to show his intention to dispossess
himself of his incomplete title, and, so far as it was in his power to do
so, to transfer whatever rights under the law he had acquired at that
time to the purchaser, and was an abandonment of whatever claim he
had initiated to the land in question, and a forfeiture of his right to
thereafter perfect his claim thereto by payment in cash therefor.

Whether Varner could cease residence on, and occupation of, his dona-
tion, and not make payment therefor in cash, and not abandon it, with-
out giving some notice within the period of four years from the date
of his settlement that he claimed the privilege or permission given by
law to make such payment, I do not deem it necessary to discuss.

Upon the facts as they are made to appear in this case, and with the
views above expressed of the law applicable thereto. I decide that Varner
has abandoned his claim to the land described in his notification No.
741, as a settler under said act of September 27, 1850, and supplemental
legislation, and has forfeited his rights, and cannot now be permitted to
purchase said land at the rate fixed by law, and thus perfect title thereto
under said acts.

The claim is, therefore, hereby held for cancellation, subject to the
Rules of Practice now in force in case of an appeal.

You will notify all parties in interest of the purport of this decision,
and report in due course of business any further action taken in the
premises.

DECEASED ALIEN CLAIMANT-PATENT.

HEIRS OF JAMES Tucxin.

The alien donation claimant, having declared his intention to become a citizen, died
before completing his naturalization, his possessory right descended to his heirs,
and patent properly issu. d to them.

Application by purchasers at administrator's sale to cancel patent to heirs and for
issue of patent to them denied.

Commissioner McFarland to register and receiver, Olympia, Wash., August
1, 1883.

GENTLEMEN: On the 2d of September last the register transmitted
here a patent, dated June 9, 1876, issued in favor of the heirs at law of
James Tucker, deceased.

This patent is for lands claimed by Tucker during his lifetime as a
donation under the act of Congress approved September 27, 1850 (9
Stat., p, 496), and supplemental legislation.

These lands are a part of Sec. 23, 24, 25, and 26, in T. 29 N., R. 2 W.,
Washington Territory, and are surveyed and designated as claim No.
40.

This patent has been forwarded here for the purpose of having it
canceled and a new patent issued in lieu thereof in favor of James
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Tucker, uI)on the application of Seabury L. and Levi Mastick. The
Masticks claim title to said lands as purchasers by virtue of mesne con-
veyances, based upon an administrator's sale.

The fourth section of said act of September 27, 1830, provides:
That no alien shall be entitled to a patent to land granted by this

act until he shall produce to the surveyor-general of Oregon record evi-
dence that his naturalization as a citizen of the United States has heen
completed; but if any alien, having made his declaration of intention
to become a citizen of the United States after the passage of this act,
shall die before his naturalization shall be completed, the possessory
right acquired by him bunder the provisions of this act shall descend to
his heirs at law, or pass to his devisees, to whom, as the case may be,
the patent shall issue.

The proof in this case shows that James Tucker was an alien; had
declared his intention to become a citizen of the United States; died
intestate, without having completed his naturalization as the law di-
rects; and, consequently, while the facts remain in this condition this
office cannot grant the relief asked, and therefore declines to cancel
said patent, and refuses to issue a new patent in favor of said James
Tucker.

Said patent is herewith returned subject to former instructions as to
its delivery.

YOTICEFO0RFBTUBE-EXEPTIO.

NORTHERN PACIFIC RAILROAD COMPANY V. PEONFE.

Provisions of law relating to notifications by donation claimants considered.
Peone settled on unsurveyed land, survey of which was made August 12 and filed in

local office October 7, 1880. He gave the required notice March 16, 1881. The
railroad company made definite location October 4, 1880. Held,

That the act of June 25, 1864, exempted from forfeiture for failure to give notice, ab-
solutely, all donation claims, otherwise regular, until the time limited by law
for giving notice (in case of Peone, three months after survey), during which
time his claim was in reserve, and therefore excepted from the grant to the
railroad company upon general principles and by the express provisions of the
granting act of July 2, 1864.

Secretary Teller to Commissioner McFarland, September 19, 1883.

SIR: I have considered the case of the Northern Pacific Railroad
Company v. Baptiste Peone, involving See. 13, T. 26 N., R. 43 E., Col-
fax, Wash., on appeal by the railroad company from your decision of
June 6, 1882, adverse to their claim.

Peone's claim is made under section 4 of the Oregon donation act of
1850 and supplementary legislation. The amending act of 1853 required
him to file notice of his claim with the proper officer prior to December
1, 1853 (which limitation the act of 1854 extended to December 1 1855),
upon penalty of a forfeiture of all rights as donee in the event of fail-
ure to so file; and the act of 1864 remitted this penalty in all cases ex-
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cept those where "adverse rights intervene before the filing of the
required notification." Peone settled on an unsurveyed tract between
1848 and 1853, and the public surveys embracing it were approved Au-
gust 12, 1880, and filed in the local office October 7, 1880. Some five
months afterwards, namely, on March 16, 1881, he filed the first and
only notice of his claim with the local officers, and at the same time
submitted his final proofs, which show him to be entitled to patent, pro-
vided no adverse rights have intervened. The railroad company con-
tend that such adverse rights did intervene by the withdrawal of Feb-
ruary 21, 1872, for their benefit, and by the definite location of their
line October 4, 1880; that for this reason the act of 1864 did not emit
the penalty in this particular case; and that title to the tract in ques-
tion, which is within the limits of the land grant, has vested in them.

A determination of the rights of the parties will require consideration
of the several provisions of law relating to the said notice.

By section 4, act of September 27, 1850 (9 Stat., 496), there was
granted to a married settler on the public lands in Oregon Territory,
resident therein on or before December 1, 1850, the section of land em-
bracing the tract actually occupied and cultivated by him for four con-
secutive years, without limitation as to the date when such settlement
or occupation and cultivation should commence (see also section 12),
the grant taking effect upon his conforming to the provisions of the act
(Hall v. Russell, 101 U. S., 503). Section 5 granted certain lands, on
similar conditions, to certain settlers coming of age or emigrating to
the Territory between December 1, 1850, and December 1, 1853, which
limitation was extended to December 1, 1855, by section 5, act of Feb-
ruary 14, 1853. Section 6 provided that-

Within three months after the survey has been made, or where the
survey has been made before the settlement, then within three months
from the commencement of such settlement, each of said settlers shall
notify the surveyor-general of the precise tract or tracts claimed by
them respectively under this law.

So the law stood for some three years prior to or during which Peone's
settlement was made, he having resided in the Territory before Decem-
ber 1, 1850, and being otherwise qualified.

By section 6, act of February 14, 1853 (10 Stat., 158), it was provided
that-

Every person entitled to the benefit of the fourth section of the act
of which this is amendatory, who was resident in said Territory on or
prior to the 1st of December, 1850, shall be and hereby is required to
file with the surveyor-general of said Territory, in advance of the time
when the public surveys shall be extended over the particular land
claimed by him, where those surveys shall not have been made previous
to the date of this act, a notice in writing, setting forth his claim to the
benefits of said section, and citing all required particulars in reference
to such settlement claim; and all persons failing to give such notice on
or prior to the 1st of December, 1853, shall be thereafter debarred from
ever receiving any benefit under said fourth section. And all persons
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who, on the 1st December, 1853, shall have settled on surveyed lands
in said Territory, in virtue of ihe provisions of the fifth section of the
act of which this is amendatory, who shall fail to give notice in writing
of such settlement, specifying the paiticulars thereof, to the surveyor-
general of said Territory, on or prior to the 1st of April, 1855, shall be
thereafter debarred from ever receiving the benefits of said fifth sec-
tion.

First. It is to be observed of this section that its latter part applies
only to settlers under section 5, act of 1850, and to such of said settlers
as had occupied surveyed lands." Whereas by the former act they
were required to give notice of their claims " within three months after
such settlement," by the latter act the time was extended to April 1,
1855, after which their rights were to be forfeited. This appears to
amount to a legislative declaration that the rights of settlers were not to
be forfeited by a failure to give the notice required by'the act of 1850.

Second. The latter part of said section applies only to settlers who
had become of age or emigrated to the Territory between December 1,
1850, and December 1, 1853; consequently it does not apply to those
who may have emigrated and settled between December 1, 1853, and
December 1, 1855, to which time the privileges of section 5, act of 1850,
were extended by section 5, act of 1853, for their benefit. Therefore
such settlers on surveyed land were still required to give notice of their
claims within three months after settlement., and those on unsurveyed
land within three months after survey.

Third. The former part of said section evidently applies only to set-
tlers under section 4, act of 1850 (those resident in the Territory prior
to December 1,1850), who might locate on unsurveyed land; wherefore,
as to those who might locate on surveyed land, the requirement of a
notice within three months after settlement remained in force.

Fourth. Residents in the Territory prior to December 1, 1850, who
might locate on land still unsurveyed, were required to file notice of
their claims prior to its survey, and on failure to file such notice prior
to December 1, 1853, were to forfeit their rights. The former of these
requirements is necessarily limited by the latter, and the obvious mean-
ing of the provision is that, whether the survey were made before or
after said date, such settlers must file notice of their claims on or before
December 1, 1853, and that they could receive no benefits under the
donation act if they filed notice after December 1, 1853.

Fifth. Since no notice after December 1, 1853, could benefit such set-
tlers, it follows that no future notice by them was contemplated; where-
fore the requirement of notice within three months after survey, pro-
vided for in section 6, act of 1850, was not contemplated. The earlier
and the later provisions are irreconcilably antagonistic, and hence the
earlier provision was repealed. From and after February 14, 1853, the
only provision in force concerning notice by claimants on unsurveyed
land, under said fourth section, required the notice to be filed on or be-
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fore December 1, 1853; for the earlier law did not revive at the expira-
tion of the time limited in the latter (Sedgwick on Construction, 107).

Section 3, act July 17, 1854 (10 Stat., 305), extends pre-emption priv-
ileges under the act of 1841 to surveyed and unsurveyed lands in Oregon
and Washington Territories, and requires notice of pre-emption claims
on unsurveyed lands to be filed with the proper officer' within six
months after the survey of such lands is made and returned; '

And all persons claiming donations under this act, or the acts of which
it is amendatory, shall in like manner give notice to the surveyor-gen-
eral, or other duly authorized officer, of the particular lands claimed as
such donations within thirty days after being requested to do so by said
officer; and failing such notice in either case, the claimant or claimants
shall forfeit all right and claim thereto: Provided, however, That the
time limited in the sixth section of the act of 1853, in which claimants
under the act of 1850 are required to give notice of their claims, shall
be, and is hereby, extended to the 1st of December, 1855, except in
cases where the surveyor-general shall request them so to do, as above
provided.

The proviso to this section evidently extends to December 1, 1855,
the time of filing notice by the two classes above referred to, namely,
those on surveyed land, before limited to April 1, 1855, and those on
unsurveyed land, before limited to December 1, 1853. And the section
requires the filing of notice by all claimants under the donation acts
within thirty days after request by the proper officer upon pain of for-
feiture of all right and claim thereafter. Thus the law stood until 1864.

On June 25, 1864, an amending act was passed (13 Stat., 184), which
rovides " that in all cases under the act of Congress approved Sep-

tember 27, 1850, entitled '-An act," &c., and the several acts amendatory
and supplemental thereto, in which the actual settlement may be shown
to be bona fide, and the claim in all respects to be fully within the require-
ients of existing laws, except as to the failure of the party to file notice

within the time fixed by statute, such failure shall not work forfeiture
when no adverse rights intervene before the filing of the required noti-
fication by the claimant."

While the language of this act is somewhat obscure, its purpose is
quite clear. It was intended to place donation claimants upon the same
footing as claimants under the pre-emption laws; that is, to give them
a preferred right to the land upon which they had settled until the time
fixed for filing their notices, and afterwards to extend such preferred
right to the time at which they actually filed the required notices, pro-
vided no adverse rights intervened after the time fixed by law. In
other words, a notice is required, and the date of filing it is fixed; but
a failure to file it by the time fixed does not forfeit the right of any
claimant, and it is only barred by an adverse right intervening between
the required and the actual time of filing. This is the construction
given by the Supreme Court in Johnson v. Towsley (13 Wall., 72) to
section 5, act March 3, 1843, which declares a forfeiture of the pre-empt-
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or's right to the land on failure to file notice within the required period.
But in the case of the donation acts legislative action was important,
because donations are not simply preferred rights of purchase, to be
acquired by settlement and improvement, but actual grants of land,
which, as above remarked, take effect only upon the settler's compli-
ance with all the conditions attached to them. One of these conditions
is the filing of a notice of his claim, which, it has been said by the Su-
preme Court in Hall v. Russell, is a condition precedent (this, however,
without reference to the effect of the requirement of a fixed time of
filing), and a failure to file as required might imperil the donee's claim
in the event of settlement by another qualified person on the same tract
before the fixed time of filing. The act of 1864 removes all difficulties
of this kind, and absolutely reserves the land to the claimant until the
time fixed for filing, and thus harmonizes the donation and pre-emption
laws in this respect.

With regard to the forfeitures already incurred under the acts of 1853
and 1851, the act of 1864 unquestionably remitted the penalty. And,
though the language is not clear, I am of opinion that it also removed
the limitation of time expressed in those acts, and restored the provis-
ions of section 6, act of 1850. It is a maxim that " a thing which is
-within the intention of the makers of a statute is as much within the
statute as if it were within the letter," and it is evident that in this act
Congress regarded a future filing of the required notice as essential in
all donation claims, because it provided that such a filing after the time
fixed should be regarded as a compliance with the law. If the limita-
tions of the acts of 1853 and 1854 are regarded as still in force, then,
as no notice after December 1, 1855, was required by them, the act of
1864 does not operate on that class of claimants as to notice after sur-
vey; they are not required to give notice at all; no adverse rights can
intervene after said date, and they are thus distinguished from all other
classes. There appears to be no reason why they should be accorded
this. preference, and, in fact, the acts of 1853 and 1854, by shortening
the time of filing, rather indicate the purpose of Congress to discrimi-
nate against them. Wherefore the object of the act of 1864 may be
reasonably regarded as a restoration of their privileges under the act
of 1850, and as placing them upon the same footing as other classes of
donation claimants.

Applying these conclusions to the facts of the case at bar, it appears
that Baptiste Peone failed to file the required notice on or before December
1, 1855, but that any forfeiture thereby incurred was remitted, and his
claim was absolutely reserved to him until three months after survey,
and thereafter conditionally reserved until he filed the required notice.
It appears also that he did not file within three months after survey,
but as no adverse right intervened between date of survey and the
date of actual filing, March 16, 1881, such failure did not work a for-
feiture. And since his claim was reserved until three months after sur-
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vey, it follows that it was excepted from the grant of lands to the rail-
road company taking effect by definite location October 4, 1880, not
only upon general principles, but by the express provisions of the
granting act-section 3, act July 2, 1861. (13 Stat., 367.)

Your decision is accordingly affirmed.

ABANDONMENT-HEARING.

JACOB B. LEACH.

When abandonment is alleged against the donation claimant, and affidavits are filed
to obtain a hearing in his behalf on the question of abandonment, but it appear-
ing by the record and the admission of the claimant that he has failed to comply
with the requirements of the donation act, and thereby to acquire right to the
land claimed, hearing will be denied and the claim canceled.

Commissioner McFarland to register and receiver, Olympia, Wash., Sep-
tember 2, 1883.

GENTLEMEN: I am in receipt of the register's letter of the 9th ultio,
inclosing Joseph C. Kincaid and C. C. Newhard's affidavits, with other
papers, relating to the alleged abandonment of the land claimed by
Jacob B. Leach, as a donation under act of Congress approved Septem-
ber 27, 1850 (9 Stats., p. 496); and supplemental legislation, notification
1467, surveyed as claim No. 45, covering parts of Sees. 26 and 27, T. 20
N., B. 4 E., W. T.

These affidavits are forwarded here for the purpose of obtaining an
order from this office for a hearing before you, to determine whether the
claim of Leach to the land in question has been abandoned, as alleged.

I find by an examination of the donation papers of said Leach, on file
here, that he filed a notification which was numbered 1467, claiming 160
acres of land as a single man, under the aforesaid acts of Congress; and
that the land thus claimed was subsequently surveyed as claim No. 45,
covering parts of SecK. 26 and 27 in T. 20 N., R. 4 E., W. T.

Leach's settlement on said land is shown by the donee's own affidavit
and the other proof in the case to have commenced July 5, 1855, and to
have continued until July 5,1859, excepting a period of forty-one months,
from about the 1st of November, 1855, to the 5th of July, 1859, when,
on account of Indian hostilities, it was unsafe for him to remain upon
his claim.

The claimant, Jacob B. Leach, having admitted his non-compliance
with any of the conditions of the said act of September 27, 1850, and
supplemental legislation, so as to acquire a grant of the land in ques-
tion and establish his right to a patent therefor, you are instructed
not to allow a hearing in this case upon the allegations made by said
affiants.
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I am satisfied from the admissions of the donee, Jacob B. Leach, and
from all the facts as they appear in proof relative to this claim to said
land as a donation, that he has not established his right to a patent
therefor under any of the provisions of said acts; and therefore his claim
thereunder to the land described in his notification No. 1467, surveyed
as claim No. 45, covering parts of Sees. 26 and 27. T. 20 N., R. 4 E., W.
T., has this day been canceled upon the records of this office, and you
will note the cancellation upon your records.

I have also to instruct you not to allow any entry to be made of any
portion of the land covered by the claim hereby canceled until after the
lines of the public surveys have been extended over the same, and a
plat of such extension filed in your office by the surveyor-general, pur-
suant to instruction from this office.

Please acknowledge the receipt of this communication.

NOTICE OF SETTLEMENT-PROOF OF SETTLEMENT.

E. SEYMOUR HANFORD.

The party claiming donation having failed to comply both with the 6th section of the
act of September 27, 1850, by-not giving the notice within the time therein re-
quiTed, and with the 7th section by not making the proof of settlement pre-
scribed therein, his claim is held for cancellation.

Commissioner IcFarland to register and receiver, Olympia, Wash., October
24, 1883.

GENTLEMEN: It appears by the records and files of this office that
E. Seymour Hanford filed notice April 23, 1855, on unsurveyed land,
which was numbered 1,092, claiming 160 acres as a donation under the
act of Congress of September 27, 1850 (9 Stats., p. 496), and supple-
mental legislation, describing his claim as follows:

Beginning at an ash tree 10 inches in diameter, standing on the south
line and distant 15.50 chains west of the southeast corner of Edward
Hanford's claim; thence east 40 chains to a cedar 18 inches in diameter;
thence south 40 chains; thence west 40 chains; thence north 40 chains
to the place of beginning.

The settler shows by his own affidavit that he arrived in the territory
October 14, 1852; was born in Ohio in the year 1824, and was a single
man. The respective affidavits of Edward Hanford and Lemuel J.
Holgate show that said donee settled upon the land which he claimed
under said notification, No. 1,092, March 11, 1854, and continued to re-
side thereon, and to cultivate the same from that date until April 19,
1855.

All of these affidavits were executed on the 19th of April, 1855. No
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further proof has been furnished or action taken by said donee to per-
fect his claim to said donation.

The public surveys were extended over T. 24 N. of R. 4 E., Washing-
ton Territory, and the plat thereof approved February 3, 1862.

If the donation claim of E. Seymour Hanford, notification No. 1,092,
herein referred to, is bounded in part by the donation claim of Edward
Hanford in said T. 24 N. of R. 4 E., its survey would include a part of
lot 2, the whole of lot 1, the SE. i of the NE. , a part of the SW. of
the NE. , and a small strip off of the north part of the SE. j of Sec.
16, and a part of the W. j of the NW. , and a small strip off of the
north part of the NW. of the SW. 1 of Sec. 15. All of these lands
have been patented to other claimants, except lot 2 and the SW. 1 of
the NE. - of Sec. 16.

It now appears by the papers on file here that you have refused to
allow Albert A. Manning to purchase the SW. L of the NE. and lot 2
of said Sec. 16, for the reason that a portion of said land is embraced
in the donation claim of E. Seymour Hanford, notification No. 1,092.

The 6th section of said act of September 27, 1850, required all donees
who had settled on land as a donation under the preceding section,
which was at the date of their settlement unsurveyed, to give notice
within three months after survey of the precise tracts claimed by them,
while the7th section of this act required this donee within twelve months
after survey to make proof of the commencement of his settlement and
cultivation on the tracts claimed by him, specifying the date of such
settlement.

Neither of these requirements of the law have been complied with by
said E. Seymour Hanford; and consequently his claim to a donation
under said notice No. 1,092 so far as it affects any lands in sections 15
and 16 i said T. 24 N., R. 4 E., is held for cancellation.

You will notify all parties in interest of this rling, and thereafter be
goverened by the rules of practice now in force in case of an appeal;
but if appeal is not taken you will, at the proper time, so report to this
office.
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SETTLEMENT-IRESIDEWCE-SALE-C OMMUTA TION-A/3AND ONMEXT.

ELDRIDGE V. VARNER.

Acts of September 27, 1850, February 14, 1853, and July 17, 1854, relating to Oregon
donation claims. considered and appied.

The law s amended, while shortening the period of residence, prior to commutation,
and recognizing the right to sell the located laud, did not extend both the right
to commute and the rig]; to sell to the same persou. Only those who had resided
four years upon their claims could make a valid sale.

Where the settler is driven from the land by hostile Indians, if be would have the
time of his compelled absence computed in his favor, he must return o the land
when the cause of his absence ceases: if be fails to do so, and to thus manifest
his bonafide intention, it would he construed as an abandonment of the claim.

Good faith is as fully required in respect to the right to purchase as in regard to resi
deuce.

When Varner made sale in 1861, he had nothing but the possessoryright. By failure
to return after his enforced absence, the time had passed when he could complete
his title by residence, and his conveyance can only be regarded as further evi-
dence of intention to abandon his possessory right.

Acting Secretary Joslyn to Commissioner McFarland, March 21, 1884.

SIB: I have considered the case of F. C. Eldridge v. Daniel Varner,
as presented by Varner's appeal from your decision of May 26, 1883,
holding for cancellation his donation claim, notification No. 741, for 160
acres of land in T. 19 N., R. 5 E., Olympia, Wash.

July 28, 1881, Eldridge filed an affidavit in the local office, setting
forth that Varner had abandoned the land, for that he had not resided
thereon, or cultivated the same, since October, 1855, and that he did
not complete one year's residence thereon, so as to entitle him to pur-
chase under the donation act, but that he, in 1861, sold his right to said
land. Eldridge further alleged that he had settled upon the land and
desired to enter the same as a homestead.

On this affidavit the local office ordered a hearing, fixing the date
thereof on November 16, 1881. From the evidence adduced the register

and receiver held that Varner had so far complied with the law as to
entitle him to perfect his claim to the land. Eldridge appealed.

It is urged by Varner's counsel that there was no jurisdiction in the
local office to entertain the contest, on the bare allegation of contestant,
it not appearing of record that said contestant had any interest in the
land.

You held that the points made as to the irregularities of the proceed-
ings were well taken, that the action of the local office based upon con-
testant's affidavit should be vacated and set aside, and the appeal of
Eldridige dismissed.

Although you concluded that the contest was illegally instituted and
hence should be dismissed, you also found from evidence " entirely dis-
connected from the acts of Eldridge" that Varner had abandoned his
claim, forfeited his rights, and cannot now be permitted to perfect his
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title under the donation acts by purchasing the land at one dollar and
twenty-five cents per acre.

Varner's first affidavit was filed April 2, 1855, with his notification,
and shows that he arrived in Washington Territory September 12, 1853;
that he settled as a single man upon the land described in his notifica-
tion October 15, 1854, and continued to reside upon and cultivate the
same until March 21, 1855. This affidavit was duly corroborated. De-
cember 13, 1858, Varner made final proof, showing residence and culti-
vation from date of settlement up to the time of making such proof,
"excepting when on account of Indian hostilities it was unsafe to re-
main on said claim."

The township plat showing the survey of this claim was approved in
1873.

The final proof not being satisfactory, additional evidence was filed,
dated September 17, 1874, showing that from about the 1st of October,
1855, to the 1st day of November, 1858, it was unsafe for Varner to re-
main on his claim.

On this proof the case rested until the contest of Eldridge was begun.
At the contest Varner furnished further evidence to the effect that

he resided upon his claim from October 15, 1854, to November 1, 1855.
November 18, 1881, Varner deposited with the local office he requi-

site amount for the purchase of the land under the act, and applied to
make such purchase.

With the papers in the case is a duly authenticated copy of a deed
from Varner to one Gunson, wherein it appears that for a consideration
of 1,000 Varner did, July 12, 1861, sell and convey to Gunson the
premises now in question. This deed was recorded in the county where
the land is situated. Varner does not deny the execution of the deed,
bat alleges that Gunson never took possession thereunder.

It is not claimed on behalf of Varner that he has, at any time subse-
quent to November 1, 1855, lived upon the land embraced within his
claim.

By the fifth section of the act of September 27, 1850 (9 Stat., 496),
there was granted to qualified persons settling in the Territory of Ore-
gon, between December 1, 1850, and December 1, 1853, 160 acres of land,
upon certain conditions expressed in said act. One condition named
was a settlement upon the tract claimed, followed by four consecutive
years of residence and cultivation.

The seventh section of said act provides-
That within twelve months after the surveys have been made, or,

where the survey has been made before the settlement, then within
twelve months from the time the settlement was commenced, each per-
son claiming a donation right under this act shall prove to the satisfac-
tion of the surveyor-general, or of such other officer as may be appointed
by law for that purpose, that the settlement and cultivation required
by this act had been comrnenced, specifying the time of the commence-
ment; and at any time after the expiration of four years from the date

4531 L o-29
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of such settlement, * * shall prove in like manner by two disin-
terested witnesses the fact of continued residence and cultivation required
by the fourth section of this act.

A proviso in the fourth section declares-
That all future contracts by any person or persons entitled to the

benefit of this act, for the sale of the land to which he or they may be
entitled under this act, before he or they have received a patent there-
for, shall be void.

In the twelfth section provision is made that all persons claiming
lands under said act shall first make affidavit " that they have made no
sale or transfer, or any arrangement or agreement for any sale, transfer,
or alienation of the same, or by which the said land shall inure to the
benefi of any other person."

The law then as expressed in the act of September 27, 1850, contem-
plated a settlement followed up by four years' consecutive residence as
the consideration moving from the donee to the Government by which
title was to be secured under said act, provided checks against specula-
tive entries, and declared a sale before patent absolutely void.

The act of February 14, 1853 (10 Stat. 158), amending the act of
September 27, 1830, extended the provisions of that act to December
1, 1855, and provided-

That all persons who have located, or may hereafter locate lands in
the Territory of Oregon * * and of which survey shall have been
made, or may be hereafter had, in lieu of the term of continued occupa-
tion after settlement, as provided by said act, shall be permitted, after
occupation for two years of the land so claimed, to pay into the hands
of the surveyor-general of said Territory at the rate of one dollar and
twenty-five cents per acre for the lands so claimed, located and sur-
veyed as aforesaid.

This amendment permitted a commutation of time into money where
the settlement had been followed by two years of residence, and the
survey of the lands had been made, but left the checks upon specula-
tive entries unmodified.

By the act of July 17, 1854 (10 Stat., 305), the original donation act
was further amended as follows:

That the period of occupancy required of settlers before they can
purchase the lands claimed by them under the provisions of the first
section of the act of February 14, 1853, above mentioned, shall be, and
the same is hereby, reduced to one year.

By this act the proviso to the fourth section of the original act, de.
claring all sales, before patent, void, was repealed, with the following:
qualification:

That no sale shall be deemed valid unless the vendor shall have re-
sided four years upon the land.

The law, as thus amended, while shortening the period of residence
prior to commutation, and recognizing the right of the settler to sell
his located land, did not extend both the right to commute and the
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right to sell to the same person, for only those who had resided four
years upon their claims could make a valid sale.

It will be observed that Varner, up to the time this contest was ini-
tiated, acted apparently on the assumption that his residence was, under
the circumstances, in compliance with the law requiring four years'
continuous residence, and that he based his claim to the land on such
residence.

It was held, however, by this Department, in the case of Reuben A.
Finnell (Copp's L. IL., 1882, p. 1368). where the settlement was made
in September, 1853, and the settler was driven therefrom in October,
1855, by hostile Indians, that if the settler would have the time when
he was compelled to be absent from his claim computed in his favor, he
must return to the land when the cause of absence ceased to exist, and
that if lie did not thus manifest his ona fide intention of complying
with the law, such failure would be construed as an abandonment of
the claim, on account of which it would be accordingly canceled.
Hence Varners claim, falling within the foregoing rule, would have to
be canceled, unless his application to purchase gives him a better stand-
ing before the Department.

But, as may be readily seen from the statutory provisions respecting
the right to purchase, such provisions were not enacted for the purpose
of enabling the settler to acquire title by that method, because he had
failed to secure it by residence. Good faith is as fully required in the
one instance as in the other.

In Hall v. Russell (101 U. S., 503), arising under this donation law, it
was held that the title to the soil did not vest in the settler before the
conditions had been fully performed. (See also the case of Juan Ra-
fael Garcia, 9 Copp's L. 0., 203.) Hence at the time when Varner exe-
cuted the deed, in 1861, he had nothing but the possessory right to the
land. The time bad passed by when he could by residence perfect his
title, and by his failure to return to the land at the earliest practicable op-
portunity he had lost the right to have the term of enforced absence coni-
puted in his favor, which had been accorded by the Department in such
cases, and the execution of the deed can only be looked upon as further
evidence of his intention to abandon his possessory right to the land.

Your decision is therefore affirmed, and Varner's notification is can-
celed.
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V. MISSIONARY OCCIUPANCY.

EXTENT OF CLAIM.

CATHOLIC MISSION, VANCOUVER, WASH.

The area to which the mission can claim title depends upon the extent of its occu-
pancy August 14, 1848 (act of that date), as held by the honorable Acting Secre-
tary of the Interior, March 11, 1872.

The occupabcy having only included the church and the land on which it stood, the
survey representing that area is approved.

Acting ommissioner Harrison to surveyor-general, Olympia, Wash.,
August 4, 1883.

SIR: With your letter of the 24th of July, 1873, you forwarded here
the objections made by A. M. A. Blanchet, bishop of Nesqually, as the
representative of the Roman Catholic Church, against the correctness
of the survey of what is known as the Catholic Mission claim of Saint
James, at Vancouver, Wash.

Messrs. Curtis & Burdett, of this city, as attorneys for said mission,
filed in this office, with their letter of the 28th ultimo, certain papers, for
the purpose of showing that said survey ought not to be adopted as the
proper survey of said mission. &

A copy of Messrs. Curtis & Burdett's letter and inclosures are here-
with transmitted.

Ths survey herein referred to is that made of said mission claim in
pursuance of the decision of March 11, 1872, of the honorable Acting
Secretary of the Interior.

In said decision upon the rights of the mission aforesaid the honor-
able Acting Secretary of the Interior held that on the 14th day of August,
1848-

The Mission of Saint James was in actual possession of a small piece
of land, upon which had been erected a church, in which the priests there
stationed held religious worship; [that] the mission at that date had
never asserted any claim whatever, had no inclosure, and was therefore
only in occupancy of the land covered by the church edifice and such
land as was appendant to it; [that] this it occupied as a missionary sta-
tion among the Indians; [that] the society to which said mission belongs
has, therefore, a vested title, under the act of 1S48, to the land upon
which the church edifice stands, and as much appurtenant thereto as at
the date of the passage of the act was within the nclosure or used for
church purposes; [and that a religious society took, under the act of
August 4, 1848] only the land actually occupied as a mission, and which
was with reasonable clearness set forth by specific boundaries, together
with all improvements thereon, the amount in no case to exceed 640
acres.

On the whole [continues the decision], I am satisfied that on the 14th
day of Angust, 1848, there was existing a missionary station, within the
meaning of the act, at Vancouver, known as the Mission of Saint James,
and that such mission then occupied a small tract of land, which had
been improved by the erection of a church.
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On the 9th of May, 1872, this office transmitted to L. P. Beach, then
United States surveyor-general for Washington Territory, a copy of the
above decision, and directed him to take immediate steps to make a
survey of the aforesaid mission; and with letter of July 31, 1872, that
officer returned to this office a survey of the claim, in which letter he
stated that from the facts elicited-

It appeared that the mission, on the 14th day of August, 1848, had
been granted permission from the Hudson Bay Company to erect a small
church for religious and mission purposes outside of the stockade, on
the public commons; that there was no nclosure, other than the church,
erected by any party at that time, by which the premises intended to be
granted or donated to the mission could be designated; [and] that the
land subsequently inclosed and now occupied by the mission, which the
plat of the survey herewith inclosed will represent,. has never been in
the immediate possession of or occupied by any other parties, so far as
I am able to ascertain. I have therefore caused the survey to be made
within the bounds of and in accordance with such prescribed limits as
appear to have been continuously occupied by the mission, and which
appear most definitely to conform to the decision of the honorable Sec-
retary ot the Interior.

Both that part of this survey including lands which, according to the
report of the surveyor-general, were not occupied by the mission until
after the 14th of August, 1848, as well as that smaller tract designated
thereon by red lines, which included the church and appurtenances, and
which, according to said report, were understood to represent the land
occupied by the mission on the 14th of August, 1848, were examined,
and on the 10th day of March, 1873, the surveyor-general was directed
to prepare and transmit to this office a plat and the field notes of said
smaller tract, if, as supposed by this office, such tract had been found
by him to be the only land inclosed by the mission at the date of said
act; but if he found in his investigation of the matter that a larger area
was thus inclosed, then he was directed to make a survey thereof, and
return the same to the General Land Office at the earliest practicable
moment. With letter of April 21, 1873, the surveyor-general made a
return of the survey and plat of the smaller tract, showing that it was
surveyed by Levi Farnsworth on the 10th of July, 1872, at the time the
larger survey was made, and that it included the only land found by him
to have been inclosed by the mission authorities at the date of the pas-
sage of the act of 1848; whereupon, by office letter of May 19,1873, you
were advised of the receipt and examination of said survey and field
notes, and that, as said survey included all the lands occupied by the
mission on the 14th of August, 1848, it was, in the opinion of this office,
in strict conformity with the limits of the claim as set forth in the de-
cision dated March 11, 1872, by the honorable Acting Secretary of the In-
terior. Said survey, however, was not formally approved by this office,
but the letter of May 19 directed you to notify the parties in interest of
the contents of said letter, and allow thirty days from such notice within
which to file objections to said survey, at the expiration of which time
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you were also directed to transmit to the General Land Office all the
papers in the case, together with your opinion thereon.

Your report, dated July 24, made in obedience to said letter of May
19), 1873, is now before me. By it and the accompanying papers it ap-
pears that on the 4th of June, 1873, you furnished the Right Rev. A.
Blanchet, bishop of Nesqually, with a copy of the plat and field-notes
of the survey of the Saint James Mission claim made by United States
Deputy Surveyor Levi Farnsworth on the 10th of July, 1872, and noti-
fied him that all parties desiring to file objections to the survey would
be allowed thirty days within which to " ile such papers and protests"
as might " by them be deemed wise and proper"t; and it also appears
that no papers were filed in response to this notice except a protest by
Bishop Blanchet, wherein, after objecting to the correctness of the de-
cision dated March 11, 1872, in this case, by the honorable Acting Sec-
retary of the Interior, he protests against the survey made of the Saint
James Mission on the 10th day of July, 1872-

Because, even if the decision of the Secretary of the Interior was cor-
rect in his construction of the law whereby missionary stations should
be limited to the land occupied by them, nevertheless the small parcel
of land now surveyed and given to the Saint James Mission is greatly
less than that occupied by it on the 14th day of August, 1848, and the
said survey and diagram do not include more than a fractional part of
what was actually occupied and to which it is entitled even under the
decision of the Secretary of the Interior; [and, further] because the sur-
veyor-general of Washington Territory did not regard his [Blanchet's]
legal notification filed in his [the surveyor-general'sj office, nor did said
surveyor-general have the legal right to determine exparte how much
ground was occupied by the mission on the 14th of August, 1848.

The greater part of the above letter is composed of protests against
the decision of March 11, 1872, by the honorable Acting Secretary of
the Interior, over which decision this office has no control, further than
to be assured that its requirements are strictly complied with.

Bishop Blanchet, as an officer of the Roman Catholic Church, and
representing the mission claimants at Vancouver, Wash., procured
the consent of the Hudson Bay Company to have established on lands
in the company's possession a building to be used by said bishop and
those under his harge as a church.

Pursuant to this permission said company thereafter built a church
and ielded to said missionary claimants exclusive control thereof; and,
according to the testimony of this same bishop taken before the United
States surveyor-general in 1860, this building, or church, and the land
upon which it stood, constituted the extent of the missionary occupancy
on the 14th lay of August, 1848. Other witnesses whose testimony
was taken before said surveyor-general in 1866 corroborate ishop
Blanchet as to the extent of occupancy by the mission claimants
August 14, 1848.

Bishop Blanchet being a representative man, acting for and in behalf
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of the Catholic Church in establishing and maintaining said Mission of
Saint James, cognizant, by virtue of his position and his agency, of all
that appertained to, belonged, or was within the control or occupancy
of this mission at said date of August 14, 1848, his evidence, in my
judgment, was and is binding upon the mission claimants, and fixes the
extent of the mission occupancy as it existed at the date of said act of
1848.

I therefore decide that, upon the whole record in the case as it now
exists, the survey executed July 10, 1872, by Levi Farnsworth, United
States deputy surveyor, which was reported here with your predeces-
sor's letter of April 21, 1873, covering an area of -I4%1465406 of an acre, being
a part of Sec. 27 in T. 2 N., R. 1 E., Washington Territory, is a sub-
stantial compliance with the Department decision of, March 11, 1872,
and said survey is hereby approved and adopted by this office as the
final and official survey of the grant in question, and in your official ac-
tion thereon in the future you will so regard it.

You will notify all parties in interest of the purport of this decision,
and thereafter be governed by the Rules of Practice now in force in
case of an appeal.

If appeal is not taken within the time allowed by said rules, you will
thereafter proceed to carry this decision into effect by constructing, in
triplicate, a plat of said mission survey, showing its connection with
other private and public surveys in said Sec. 27, T. 2 N., R. 1 B.,
Washington Territory, one of which you will retain for your files, for-
ward one to this, and the other to the local office at Vancouver.
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I.-APPLICATION.

ARSENAL ISLAND-GOVERANMENT OPEBATIONS.

ROBERT CARRICK.

Application for survey of Arsenal Island denied, on account of the drifting character
of the island, and also of the operations of the government, not yet completed,
in fixing and making permanent the river channel.

Secretary Teller to Commissioner McFarland, May 16, 1884.

SiR: You transmitted to me October 13, 1883, the application of
Robert Carrick, of Saint Louis, Mo., for the survey of an island in the
Mississippi River called " Arsenal Island," stated to be located in Secs.
3, 9, and 10, T. 44, R. 7, Missouri, opposite the city of Saint Louis, and
which when surveyed from the State of Illinois is located in Saint Clair
County, Illinois, in T. 2 N., R. 10 W., opposite what is commonly known
as Common Fields of Prairie du Pont and Second Sub-division of Ca-
hokia Commons. The applicant also asks that when surveyed the
island may be brought into market for disposal according to the laws
of Congress and the regulations of the General Laud Office relative to
the disposal of lands embraced in fragmentary surveys. Affidavits ac-
companying the application state that this island contains about 230
acres; that the width of the channel on either side between the island
and the main shore is from 1,500 to 2,000 feet; that the depth thereof at
ordinary stages of the water is about 10 feet above high-water mark, not
subject to overflow, and that the land is fit for agricultural purposes;
that the configuration of either shore has not materially changed since
the original survey of the water front on the mainland and there are
no existing improvements on the island.

Notice that the application would be made appears to have been
served upon the governors of the States of Missouri and Illinois,

456
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upon the mayor of the city of Saint Louis, and upon sundry proprietors
of land on either side of the Mississippi River opposite the island,
claiming or supposed to claim riparian rights thereto. After argument
by the respective counsel for Carrick and the city of Saint Louis, you
reached the conclusion that title to the island as it now exists is in the
city of Saint Louis, and, while rejecting the application, submit it for
my examination and instructions.

There has been no hearing in the case and the facts are informally
presented by sundry ex parte affi'avits, by the protests of the riparian
owners against the survey, and by the report of Major Ernst to the War
Department, under date of January 11, 1884.

It appears from the latter that Arsenal Island is a low alluvial island
lying near the middle of the Mississippi River, subject to overflow at
high-water mark, and its banks subject to erosion at all stages; that it
was under water part of the years 1875, 1876,1877, 1881, 1882, and 1883,
but not submerged at all in 1872, 1874, and 1879, and but a few days in
1873, 1878, and 1880; that the main channel of the river was west of
the island in 1821, and still west of it in 1830, with a fair inference that
it had been so for a number of years; east of it in 1838, with a fair in-
ference that it had been so since about 1835; west of it in 1839, east of
it in 1844, still east of it in 1853, and from 1861 to 1865; west of it from
1866 to 1873; east of it from 1874 to 1878, and west of it from 1879 to
1884. Whether, therefore, this island is now within the State of Illi-
nois or within the State of Missouri, does not, under these facts, clearly
appear.

Arsenal Island (then called Quarantine Island) appears to have been
first surveyed as a whole in 1853, and to have contained 404.65 acres.
It was again surveyed in 1863 and found to contain but 119.57 acres.

Under the acts of Congress of June 13, 1862, and May 26, 1824, the
surveyor-general of the State of Missouri, under the direction of the
Commissioner of the General Land Office, February 10, 1863, assigned
and set apart a portion of the island designated as survey No. 411 of
Saint Louis lands, containing 109.92 acres, to the board of Saint Louis
public schools, and August 25, 1864, the Commissioner allotted to the
schools, under a selection made by the State's agent, the remaining part
of the island containing 9.65 acres, and the selection was approved by
this Departmert September 8 following. February 8, 1866, the school
board sold and conveyed to the city of Saint Louis " the whole and every
part of said island." Under the said acts and under that of August 3,
1854 (10 Stat., 316, now Sec. 2449, Rev. Stat.), hich makes such ap-
proval equivalent to a patent, the title of the United States to the isl-
and and all its rights thereto was divested and vested in the public
schools and their grantees. The right of the city of Saint Louis to the
original island is not disputed by the applicant, but he claims-and the
fact so appears-that it has shifted downwards, and that as its head is
washed away under the ordinary currents of the river and otherwise,
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its foot is enlarged and that there has been a continual growth at the
down-stream end. Major Ernst states that the up-stream end moved
southward about 1,700 feet between 1837 and 1863, and that since 1863
it has moved farther southward about 4,800 feet-the rate of motion
since that date being about 240 feet per year or 8 inches per day.

The applicant claims that this new formation is public land of the
United States and subject to disposal as such; the city of Saint Louis,
that it is accretion merely to the original island and belongs to the city;
and the owners of land upon either side of the river, that they have ripa-
rian rights thereto. There appear also to be undetermined jurisdic-
tional questions as to this formation between the States of Illinois and
Missouri, and it is understood that actions commenced by citizens of

the State of Illinois are now pending in the proper courts touching its
status. Without expressing any opinion upon the respective rights of
these several claimants to this new formation, I-do not think you would
be justified in ordering its survey, because under the facts presented it
is not fast land, but a mere drift or float of sand and other material
carried by the waters of the river from one point and deposited tempo-
rarily upon another, the process of erosion and accretion being con-
stantly at work. As above stated, the original island embraced 404
acres in 1853, reduced in 1863 to 119 acres, and from 1837 to t863 its up-
stream end moved southward about 1,700 feet, or about one-third of a
mile, and since the latter date it has been, and now is, moving in the
same direction at the rate of 8 inches per day, so that even during the
time of a survey what would be a monument and boundary to-day might
require change to-morrow. The new formation, if surveyed and disposed
of as public land, would thus very soon present the same questions
which are now presented respecting the original island. Hence, so long
as the same causes continue to operate and make this formation a mere
moving mass of alluvial deposits from one end to the other, repeated
day by day, it would seem useless to establish corners and monuments
subject to immediate obliteration. Such a formation has not, in my
judgment, the fixed and permanent characteristics which make it a solid
part of the earth's surface, capable of supporting title under the laws
relating to the public lands.

It is also brought to my attention that the War Department, under
the authority of Congressional appropriation acts for the improvement
of the channel of the Mississippi River, a matter of great public mo-
ment, is engaged in operations tending to fix this drift and secure per-
manency and stability in the channel affected thereby. This is a Gov-
ernment work and should not, in my judgment, be hampered nor inter-
fered with by this Department.

Until, therefore, the ultimate purpose of Congress in this respect is
known, and until this formation from natural or artificial causes ceases
to retain its drifting and uncertain character, and becomes what is
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termed "fast" or " anchored" land, it should not be surveyed as public
land.

Concurring with you in the rejection of the application, I return the
papers transmitted with your letter of October 13, 1883.

II.-APPROVAL.

CONFLICT WITH PATENTED PRIFATE CLAII.

G. A. HEINLEN.

The issue of patent finally settles all question of boundary, though a later survey
may cast doubts upon the correctness of the original survey.

Secretary Teller to Commissioner McFarland, December 10, 1883.

SIR: I have considered the case presented by the appeal of G-. A.
Heinlen from your decision of November 25, 1882, refusing to approve
certain surveys made by United States Deputy Surveyor Thomas
Creighton, under his contract and instructions No. 221, in T. 18 and 19
S., R. 19 and 20 E., M. D. M., (alifornia.

It appears that said Heinlen purchased from the State of California
Sec. 36, T.18 S., 11. 19 E., based upon a segregation survey made by the
county surveyor of Fresno county, and that said tract, as shown by the
survey of Deputy Creighton, conflicts with the patented limits of the
Rancho Laguna de Tache. The conflict consists in the difference of
location of the southeast corner of the rancho, and the difference in
meanders and identification of the channel of King's River which forms
the southeastern boundary of said rancho.

The records in your office show that said rancho was surveyed in
1864, by Deputy B. T. J. Dewoody, that said survey was approved by
your office March 1, 1866, and that patent issued for said rancho as
thus surveyed March 6, 1866.

All questions affecting the correct location of the boundaries of said
rancho were finally settled, so far as any adjudication of such matters
by this Department is concerned, when patent was issued therefore,
and you very properly held, that while the survey made by Deputy
Creighton throws great doubt upon the accuracy of the survey as made
by Deputy Dewoody, the said rancho having been patented, the integ-
rity of the lines as patented must be maintained until otherwise ordered
by a court of competent jurisdiction.

Your decision is therefore affirmed.
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III-INDIAN RESERVATIONS.

KLAMATH RIVER, CALIFORNIA.

JOHN MCCARTHY.

The land must be regarded as reserved until the selections for the Indians are all
made. The question of restoring the remainder to the public domain will then
be considered.

Secretary Teller to Commissioner McFarland, December 14, 1883.

SIR: I have considered the appeal of John McCarthy from your de-
cision o March 8, 1883, sustaining the action of the local officers at
Humboldt, Cal., in suspending McCarthy's pre-emption filing of lots 3
and 4, and the S. of the NW. , in Sec. 3, T. 13 N., R. 1 E., H. M.,
for the reason that said tracts fall within the Klamath River Indian
Reservation.

The appeal raises the question of fact, namely, whether said reserva-
tion, which was created by Executive order of November 1, 1855, has
been regarded as a reservation since passage of the act of April 8, 1864
(13 Stat., 39), which limited the ndian reservations in California to
four. It is sufficient for me to say that it has been so regarded, and
that various allotments within its limits have recently been made. In
my letter of March 26, 1883, to the Commissioner of Indian Affairs, I
stated that when the selections within said reservations were all made,
I would consider the question of restoring the remainder of the lands
to the public domain.

Your decision is affirmed.
Herewith are returned the papers accompanying your letter of May

92 1883.

IV.-LEGAL SUBDIVISIONS.

LOTS-SMALL FRACTIONAL PARCELS.

HILE'IAN AND LEVISH.

Lots made by attaching-smnall and presumably unsalable tracts to adjoining subdivis-
ions are legal subdivisions of the public lands.

Secretary Teller to Commissioner McFarland, January 28, 1884.

SIR: I have considered the application of Louis W. Crofoot, attorney
in fact for Samuel S. Hileman and William F. Clevish, to have proceed-
ings instituted by the United States to set aside the patents issued to
Charles E. Simmons for lots 1 and 2 of Sec. 5, T. 110 N., R.79 W., Fifth
P. M. Dakota, so far as they cover any portions of the NW. and the
SE. i of said section.
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It appears that said section is made fractional by the Missouri River
and that said lots, which are bounded by the river on one side, thougl4/// 6 
they contain but 38.80 and 38.10 acres respectively and lie chiefly within 2 ___

the NE. of the section, include a small portion of the NW. i and
SE. respectively. It appears further that they were entered by Sim-
mons with Valentine scrip in 1881, and patented to him on August 10,
1882. Subsequently to said entry the additional homestead entries,
numbers 4,287 and 2,386, of Hileman and Clerish were allowed for
those portions of said lots ying. within the NW. 4 and the SE. 1 under
a mistake as to the facts, the local officers erroneously supposing that
said lots did not include said portions. Thereafter said error was dis-
covered, and said additional homestead entries were by your office held
for cancellation on September 15, 1883, for conflict with said Valentine
scrip locations.

As a reason for instituting the judicial proceedings aforesaid, Mr.
Crofoot urges that the act of April 5, 1872 (17 Stat., 649), creating the
Valentine scrip, provided that it should issue "in legal subdivisions"
and be located on "tracts not less than the subdivisions provided fB
in the United States land laws"* that these subdivisions are fully de-
scribed in section 2,396 Rev. Stat., which provides that the quarter-
section corners marked in' the surveys "shall be established as the
proper corners of the subdivisions which they were intended to desig-
nat" and that the quarter-section boundary lines in fractional town-
ships "shall be ascertained by running from the established corners
due north and south or east and west lines, as the case may be, to the
water-course," &c.; that the ordinary north and east quarter-section
corners of the NE. 4 of said Sec. 5 were duly marked by the surveyor-
general, and hence north and south and east and west lines drawn from
them indicate the legal quarter-section, a subdivision of which might
lawfully be located with Valentine scrip. but that said lots and 2 -of
said section include more land than a subdivision of said quarter-sec- G4o
tion, each lot in fact including land in two distinct quarter-sections;
and hence that said lots are not legal subdivisions, and the scrip entries
are void as to those portious of said lots lying without the legal bound-
ary lines of said NE. J.

To this the answer is, that for more than forty years the practice has
been to survey tracts of land situated as the NE. J of the section herein
involved is situated in the manner that the quarter-section has been
surveyed, namely so that small and presumably unsalable tracts shall
not be segregated froma~djoining subdivisions; that this practice has
been uniformly sanctioned by the heads of the Treasury and Interior
Pnppartentsand of the Department of Justice, and it is founded on
provisions in the acts of and April 5 1832 now incorpo-
rated in section 2367 Rev. Stat., which applies the provisions of section
2396 Rev. Stat., above cited, to the subdivision of fractional sections
only, " as nearly as maybe practicable;" that this practice had the sane-
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tion of the Supreme Court in the case of Gazzam v. Lessee of Phillips
et al. (20 How., 372), where two lots were formed of parts of three
quarter-sections, as in the case now before me; and that therefore the
lots so surveyed in this case are the smallest leal subdivisions of the
NE. i of Sec. 5 aforesaid, and were subject to location with Valentine
scrip.

Wherefore the said application is denied.

V.-PAYMENT FOR SURVEYS.

CHANGE OF SO UBCE OF PAYMENT.

Where the appropriation is not sufficient to pay for the surveys contracted for, special
deposits may be allowed in cases expressly authorized by the Commissioner of the
General Land Office.

Secretary Teller to Commissioner McFarland, March 10, 1883.

SnR: I am in receipt of your report of 17th ultimo, respecting the ap-
plication of settlers in certain townships in California to pay for the
survey of the same by special deposit, the amount of appropriations in
the hands of the surveyor-general not being sufficient to complete the
surveys under the contract already made with Deputy John D. Hall,
contract No. 287, dated November 18 and approved November 27, 1882.

In view of the facts, I see no objection to the use of such deposit when
made, in adjusting the payment on the contract, and you are at liberty
to instruct the surveyor-general accordingly.

Referring to the suggestion made by you, to the effect that an au-
thorization of such change would, if adopted as a rule, render it impos-
sible for you to be at all times in possession of accurate information as
to the condition of the appropriations applicable to the survey of public
lands, I have to remark, that if such change is only made when author-
ized specially in each case by your office, no difficulty need arise; and
further, that no more uncertainty will be likely to ensue than is now
attendant upon the making of a contract in the first instance based
upon a deposit by settlers, where the surveyor-general proceeds to au-
thorize and provide for the deposit, and enters into contract thereon
before submitting the same for your approval.

The papers are returned.
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REPAYMENT-PRIVATE CLAIM.

PIERRE DOLET.

The act of July 31, 1876, requiring payment for surveys of private claims before pat-
ent can issue, contains no provision limiting its application. Te former con-
struction as to its intent should be accepted as correct, and decision denying re-
payment is affirmed.

Objections that the survey was unnecessary and to the cost thereof cannot, in the
absence of evidence or allegation of fraud, be considered, and the action of the
officers charged with determining the necessity for and supervising the survey,
reviewed; it being presumed that they have properly discharged their duty.

Certificates that may be issued on deposit for cost of survey cannot be used in pay-
ment for lands entered under the homestead and pre-emption laws.

Acting Secretary Joslyn to Commissioner McFarland, August 6, 1883.

SIR: I have considered the questions raised by Henry Safford, attor-
ney for the heirs of Pierre Dolet, on appeal from your decision of
November 23, 1882, denying the right of repayment of the costs of a
survey of the private land claim of the said heirs.

It appears that suit was instituted in the United States district court
for the district of Louisiana, May 13, 1874, by he heirs of Pierre Dolet,
for the confirmation of a Spanish land grant, under the provisions of
the act of June 22, 1860, "for the final adjustment of private land
claims in the States of Florida, Louisiana, and Missouri," as the same
was revived and extended by the act of June 10, 1872, and judgment
was rendered in said court for the said heirs. On appeal to the United
States Supreme Court the judgment of the lower court was affirmed
October 28, 1879, and the title to the said heirs to over 17,000 acres of
land was confirmed. In the opinion of your predecessor, a survey in the
field was necessary, " as the bounds of the claim as established cut the
legal subdivisions very generally," and the confirmees were called upon
to deposit in advance the amount required for such survey, but being
unable to comply with such requirement, the survey was made at the
expense of the Government, and the confirmees required to reimburse
the Government prior to the issuance of patent or scrip. The money
called for as such reimbursement was furnished by the confirmees,
under protest, and has since been paid into the Treasury of the United
States.

The attorney for the heirs alleges that the demand for the payment
of these costs was illegal; that there was no necessity for the survey in
the field; that certain items in the account rendered for the survey
were illegal and excessive; and that if the demand for such payment
was legal the certificates of deposit could be used in paying for lands
entered under the homestead and pre-emption laws.

If the law governing the class of cases to which this belongs requires
all costs for the survey of private land claims to be paid before the
issuance of patent or scrip, it is not within the province of this Depart-
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ment, as an executive branch. of the Government, to inquire whether
such law does or does not impose an additional burden upon the con-
firmees, but rather to take such action as is prescribed by the law in
ascertaining the boundaries of the claim, preparatory to issuing the
patent or scrip.

The act of July 31, 1876, provided, among other things-

That an accurate account shall be kept by each surveyor-general of
the cost of surveying and platting every private land claim, to be re-
ported to the General Land Office with the map of such claim; and that
a patent shall not issue, nor shall any copy of any such survey be fur-
nished for any such private claim, until the cost of survey and platting
shall have been paid into the Treasury of the United States by the par-
ties in interest in said grant, or by any other party. (U. S. Stat., vol.
19, p. 121.)

Bat it is urged by the attorney for the appellants, that this act can-
not be held as furnishing a permanent rule for the survey of all private
claims subsequently to the passage thereof, for the reason that it formed
a part of an act entitled "An act making appropriations for sundry civil
expenses of the Government for the fiscal year ending June 30, 1877,
and for other purposes," and occurred immediately in connection with
an appropriation of $25,000 for the survey of private land claims.

This act included a further provision, immediately following the por-
tion quoted above, as follows:

That before any land granted to any railroad company by the United
States shall be conveyed to such company, or any persons entitled
thereto under any of the acts, incorporating or relating to said com-
pany, unless such company is exempted by law from the payment of
such cost, there shall be paid into the Treasury of the United States
the cost of surveying, selecting, and conveying the same by the said
company or persons in interest.

And it was held in the case of the Southern Pacific Railroad Company
(Copp's L. L., 1882, p. 749) that Congress intended that this provision
should be made general and apply to all roads falling within its terms,
not restricting its application merely to the expenditure of the appro-
priation for that year. In response to an inquiry from your office, it was
held by this Department April 2, 1879, that the act established a gen-
eral rule, which must govern this Department until changed by Con-
gress (Ibid., 1272).

Inasmuch as this act contains nothing in its provisions limiting or
restricting its application, I am of the opinion that the former construc-
tion of this Department as to the intent of the act should be accepted
as correct and this being the law at the time of demand made for
survey and patent, and for delivery of scrip, such patent or scrip could
not issue except in accordance with its provisions.

So far as the appeal raises the question of the necessity for the sur-
vey, and the alleged excessive charges made therefor, it would be man.
ifestly improper for this Department, in the absence of any evidence
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or allegation of fraud, to review the action of your office, or of the sur-
veyor-general; the presumption being that the officers to whom the
Government has intrusted the duty of determining when the necessity
for a survey exists, and of supervising such survey, have properly dis-
charged their duties.

It is further manifest that whatever foundation may have existed for
an allegation involving the propriety of making the survey, the manner
in which it was made or the charges for making the same, such ques-
tion should have been presented and determined prior to the payment
of the costs, for at that time this Department was in a position to
afford relief to the confirmees, if any wrong had been done, but at the
present no such remedy exists. No appeal having been prosecuted at
that time, this ground of the allegation must be considered as having
been waived by the payment, and the purely legal question alone saved
by the protest.

The reimbursement required by you' can in no way be construed as
such a deposit as is contemplated in sections 2401, 2402, and 2403 of the
United States Revised Statutes, and the amendnent of March 3, 1879,
and cannot entitle the maker thereof to use the certificates he may re-
ceive therefor in payment for lands entered under the homestead or
pre-emption laws, for the reason that one is a refunding of money al-
ready expended in the survey of a private land claim, and the other is
a deposit to secure the survey of a township.

Your decision is therefore affirmed.

- VI.-PRIVATE LAND CLAIMS.

ALLEGED ERROR-PATEATED SURVEY.

RANCHO CASMALIA.

The evidence does not justify any interference with the original survey as patented.
Commissioner's decision rejecting Von Schmidt's resurvey affirmed.

Secretary Teller to Commissioner McFarland, October 17, 1883.

SIR.: I have examined the matter of the survey relating to Rancho
Casmalia, Antonio Olivera, confirmee, on appeal from your decision of
September 30, 1882, rejecting the survey of A. W. Von Schmidt, United
States deputy surveyor.

The questions involved relate to the location of the northern and
eastern boundary lines of Casmalia.

The grant owners ask for a relocation of those lines, and a location
thereof different from those described in the patent-or at least differ-
ent from those located under the patent.

Two surveys of Casmalia were made by Deputy Surveyor Terrell in
1860. The second (being approved) was carried into patent in 1863.

4531 L -30
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The northern boundary of the survey, as patented, had its beginning
at a rocky point on the seashore called Cerrito Del Medio, at a point
marked "C. No. 1," from thence running N. 750, E. 188 chains, to a live-
oak tree marked "'(C. and B. T., No. 2,' and continuing on the same
course 18 chains farther (206 chains in all) to a post marked "1C. No.
92,

The eastern line ran from said station No. 2, S. 500, E. 395.55 chains
to an old post in the entrance of the Canada Verde, marked "T. S. No.
57" and "C. No. 3."

Subsequently to the patent, Surveyors Harris and Von Schmidt,
under authority given by your predecessor, made partial surveys of the
rancho.

The application of he owners of Casmalia is to change the north-
eastern and southeastern corners so as to correspond with the Von
Schmidt survey.

It will be observed that under the patented survey the live oak in the
north line 18 chains from station "C. No. 2" is reached by a course
from the point of beginning N. 750 B., and the corner is reached by a
measurement of 206 chains. As now claimed, the live oak would be
reached by a line N. 630 15' E., and the corner at a distance of 200.26
chains. This would have the effect, as stated by you, to place the
corner ' C. No. 2 " about P6 of a mile northeasterly from the corner as
patented, and the relocation as requested would also have the effect to
place the southeastern corner, C. No. 3," about - of a mile noith-
easterly from that corner as patented.

It is alleged that the amount of land involved in the readjustment
asked for is about 400 acres.

Rancho Guadalupe, which is contiguous to Cagmalia on the north,
was carried to patent on a modified survey of Guadalupe made in 1876.
The second course of that survey coincides with the first course of the
Casmalia, running in a reversed direction from said "C. No.2" S. 750
W. to the seashore at "C . No. 1.',

You state that the southeastern corner, as located by Von Schmidt, is
about a quarter of a mile within the patented limits of Rancho Todos
Santos; that the result of the changes claimed would be to place the
eastern boundary line a quarter of a mile or more outside of the pat-
ented line, including lands settled upon as public lands, and to include
also within Rancho Casmalia a parcel of the patented Rancho Guada-
lupe and of Todos Santos. Upon examination I reach the same result.

I am unable to discover any error in the survey of Rancho Casmalia
as patented.

If, as claimed, the public surveys have been extended upon the lands
of Casmalia as patented, and settlements have been made thereon, or
if there is a conflict between the patented lines of Casmalia and the
adjoining patented ranchos, the owners of Casmalia must seek a remedy
in the courts.
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Twenty years have elapsed since that rancho was patented and the
lines of the final survey regarded as settled. Contiguous ranchos have
been patented, and abutting public lands disposed of and settled upon
the lines of such final survey. If this Department had any power to
now readjust such lines, nothing but the most satisfactory proof of error
or fraud would justify any interference therewith.

After a somewhat careful examination I am unable to find that there
has been any error in such final survey or location of the lines as pat-
ented.

I affirm your decision rejecting the Von Schmidt survey.

SUBVEY PATENTED-ERROR ALLEGED

RANCHo HEDIONDA.

No evidence of error of survey of the east boundary line appears. If there did, no
change could now be made bythe Government, the lands having been disposed of.

Commissioner McFarland to Messrs. Drummond & Bradford, Washington,
D. C., November 22, 1883.

GENTLIEMEN: I have received your letter dated the 15th instant,
entering your appearance as attorney for John Kelly, owner of Rancho
Aqua Redionda, California, and asking that an examination of the east
line of said rancho in the field be ordered by this office with a view of
determining whether Deputy Wheeler correctly closed the lines of public
surveys upon said rancho boundary. You also state reasons why, in
your opinion, doubt exists as to the correctness of Wheeler's survey.

In reply I have to state that after a critical examination in this office
of the field notes of survey of said rancho and of the lines of public
surveys closing thereon, there is no indication whatever that corner No.
5 of the rancho is where complainant alleges; on the contrary, all the
notes tend to show that said corner is where Wheeler's notes place it,
and that it is impossible that said. corner is where affiants allege it to
be. But whether there be any error or not in said survey or reported
location of corners, the lands have been disposed of by Government ac-
cording to the approved survey; hence I hold that I have no right under
existing laws to make any further surveys or corrections of the surveys
once made and approved.

The application for examination of the survey in the field is therefore
hereby denied.
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VII,-RECONSIDERATION.

ARSENAL ISLAND-GOVERNMENT OPERATIONS.

ROBERT CARRICK.

The allegations upon which reconsideration is moved being ex pare and in conflict
with the evidence furnished by the War Department, reconsideration would not
be granted without the fullest investigation, all parties to be heard, nor so long
as the Government is carrying on its work, and while it is uncertain to what
extent the island may be required for public use.

Acting Secretary Jostyn to Comimissioner McFarland, August 7, 1884.

SIR: On May 16 last this Department affirmed your decision reject-
ing the application of Robert Carrick for survey of Arsenal Island,
opposite the city of Saint Louis, in the Mississippi River, holding that
so long as the island retained its drifting character, and until it becomes
what is termed "fast" or "anchored" island, and until also the ultimate
purpose of Congress-now engaged, through the War Department, in
operations tending to fix this drift and secure permanency in the channel
affected thereby-is known, this Department should take no action
tending to hamper or interfere with the said operations, and hence that
the island should not be now surveved as public land.

A motion has been filed for reconsideration of this decision, upon the
ground that the facts upon which it was based-so far as respected the
character of the island-were erroneous. These facts were taken chiefly
from an official report of Major Ernst of the Engineer Corps, under
date of Januaryll last, to whom the subject-matterwas speciallyreferred
by the War Department, and seemed, therefore, entitled to special con-
sideration. With the present motion are filed the affidavits of two civil
engineers and surveyors of Saint Louis, stating their personal knowl-
edge of the present and (for several years) past condition and character
of this island, and that it has now become fixed and permanent land;
and to this extent their statements conflict with those of Major Ernst.
But whatever may prove to be the actual facts, this Department would
not order a survey of land of the commercial value and importance of
Arsenal Island upon mere ex parte and contradictory affidavits and
statements, nor without the fullest investigation at which all parties in
interest might be heard, nor especially at the solicitation of private
persons, so long as the General Government is carrying on its work,
and while it is uncertain to what extent the island may be required for
public purposes.

Finding no reason for modification of the Department's decision of
May 1.6, the motion for reconsideration is overruled.
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VIII.-RESURVEY.

NO EVIDENCE OF EBB OR.

J. F. ENNETjSE.

The township survey hazving been amended, on application of Henneuse, so as to
show the true lines, by which he gets the full quantity to which he is entitled,
and no evidence of error appearing, decision declining to order a resurvey
arrmed.

Secretary Teller to Commissioner McFarland, April 24, 1884.

SIR: I have considered the appeal of J. F. eDneuse from your de-
cision of June 7,1883, declining to order a resurvey of lands in T. 10 S.,
R. 2 W., San Francisco, Cal.

During 1882 Hlenneuse, who is represented as the patentee of the S.
W. - of Sec. 30, in that township, made application to the surveyor-
general of California to have the plat of the township amended so
as to show the public lands in Sec. 31. On attempting to construct the
amended plat, that officer discovered that such action was impossible
on account of the discrepancies found to exist between the different
surveys. Whereupon your office directed that a deputy surveyor be
sent into the field, with instructions to correct the defects.

Your letter of June 7, 1883, shows that a survey was made as per
your directions, and that the survey and amendments transmitted by
the surveyor-general of California were accepted by your office. The
ground on which Ifenneuse rests his appeal is, that the resurvey does
not establish what he contends is the true boundary line of the private
land claims, which join on the southern part of Sec. 31.

The alleged reason for his dissatisfaction appears to be that on estab-
lishing the true line it was discovered that a small strip of land to the
south, which he had occupied as a part of the SW. J of Sec. 30, was
situated in Sec. 31. The tract covered by the description under which
he holds contains by the new plat 160.64 acres of land. The resurvey
was the result of his request to have the boundary lines definitely as-
certained. The work appears to have been carefully and accurately
done, and has received your approval. The appellant has also received
the full quantity of a quarter section under his patent, and is not in-
jured by the adjustment of the lines of subdivision.

Your decision is affirmed.
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IX.-SCHOOL SELECTION.

fANNER OF SURVEY-IYDENLYITY.

Where one system of surveys closes upon another, and the last range of townsl ips
are only about half the regular width, as they couldn not be surveyed differently,
they have been accepted as surveyed according to law.

The question of State indemnity for school section lands wanting in such oases re-
served.

Commissioner McFarland to register, Humboldt, Cal., November 10, 1883.

SIR: I have received your letter dated the 26th ultimo, transmitting
a State indemnity election, and appeal by Hon. James T. Stratton in
behalf of the State of California, from your action in rejecting the same.

You also ask for a ruling as to the right of the State to indemnity in
townships surveyed in the manner that T. 14 N., R. 8 E., M. D. M., was,
and call my attention to decision of Ron. Secretary Schurz, dated April
14, 1879, in case of surveys by Deputy J. R. Glover.

In reply, I have to say that I do not consider that said decision ap-
plies to cases where one system of surveys is being closed upon another
from west to east, and the last range of townships to the east is found to
be only about half the regular width, as in the case under consideration,
and as has been the case in many other township surveys where the
work from Mount Diablo base and meridian has been closed upon the
S. B. meridian, or where the work east of Humboldt meridian has been
closed upon the Mount Diablo system of surveys, as has been in range 8,
cast of Humboldt meridian, referred to by you.

In view of the system of surveys provided for by the instructions to
surveyors-general, based on the law, and carried on now for many years,
so far as said fractional townships are concerned, they could not be sur-
veyed in any other manner than they were, hence they have been ac-
cepted by this office as surveyed in conformity to law and instructions.

The case referred to by you as decided by Secretary Schurz was an
entirely different one, being one in which the surveys were progressing
from east to west, west of Mount Diablo meridian.

You will be advised in another communication more particularly in
reference to the treatment of State indemnity selections.

X.-SWAMP LANDS.

STATE SEGREG ATION-AMENDMENT.

Amendment to plat showing State swamp segregation (the State survey not being
according to rectangular system) is disapproved.

Commissioner McFarland io surveyor-general, San Francisco, July 12,1882.

SiR: I am in receipt of your letter dated the 20th ultimo, inclosing
copy of letter addressed to you by the State surveyor-general of Cali-
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fornia, and at his request transmitting a diagram showing amendments
made to lots 1 and 6 of Sec. 7, T. 13 S., R. 2 E., M. D. M., California, ac-
cording to State segregation survey No. 10, made August 9,1860. You
also transmit two certified copies of said State survey, to one of which is
attached the application of the person for whom the survey was made.

The application of the State in this case to have the said segregation
survey approved is made in order that lot of Sec. 7, surveyed in 1867,
as dry land, may be listed to the State and patented as swamp and
overflowed, and in your certificate approving the amended diagram you
state that it is in strict "conformity with the decision of the Department
of the Interior, dated December 21, 1877, and the segregation of swamp
and overflowed land made by the State of California prior to July 23,
1866, which segregation conforms to the system of. surveys adopted by
the United States."

In reply, I have to say that an examination of said State survey shows
that it was not made in accordance with the system of surveys adopted
by the United States, and your amended diagram is therefore disap-
proved, and the designations of lots as swamp and overflowed must stand
as represented on plat of said township approved March 30, 1880, and
August 28, 1872.

AMENDMENT ALLOWED.

Commissioner's decision of July 12, 1882, modified. Plat should be amended to show
the lot claimed by State as swamp-the greater part of the 40 acres having been
returned as swamp.

The lands in the rest of the proposed amendment havingbeen already patented to the
State, no further amendment is necessary.

Secretary Teller to Commissioner McFarland, November 2, 1883.

SIR: I have considered the case presented by the appeal of the State
surveyor-general of California from your decision of July 12, 1882, dis-
approving the amended diagram forwarded to you by the United States
surveyor-general of California, showing amendments made to lots 1 and
6 in Sec. 7, T. 13 S., B. 2 E., M. D. M., California, according to State
segregation survey No. 10 made August 9, 1860.

On the segregation map of T. 13, approved August 28, 1872, the NE.i
of the NE. 3 of See. 7 is divided into dry land lot 1, containing 15.69
acres, and swamp land lot 7, containing 24.31 acres, and lot 6, being a
part of the NW. i of the NE. of said section, and 10.62 acres in area
appears as swamp land.

If the amendment to the segregation map is made strictly in accord-
ance with the State survey, referred to above, lot 1 will appear as
swamp land, and a new lot designated as No. 11 will be carved out of
lot 6; bt the real object of the desired amendment is to secure the des-
ignation ef lot 1 as swamp land, for, by the records of your office, that
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part of lot 6 which would be included in lot 11 appears to have been
patented to the State as swamp land February 8, 1873.

The Southern Pacific Railroad Company of California, by its attor-
ney, resists the application of the amendment of the segregation map,
and claims said lot 1 as part of an odd section enuring to said com-
pany by the act of July 27, 1866 14 Stat., 292). You disapproved the
amended diagram for the reason that-

An examination of said State survey shows that it was not made in
accordance with the system of surveys adopted by the United States.

By the act of September 28, 1850, entitled "An act to enable the
State of Arkansas and other States to reclaim the swamp lands within
their limits (9 Stat., 519), the whole of those swamp and overflowed
lands, made unfit thereby for cultivation," which were unsold at the
date of the passage of the act, were granted to the State of California.

Section 3 of said act provides-
That in making out a list and plats of the land aforesaid, all legal

subdivisions the greater part of which is wet and unfit for cultivation
shall be included in said list and plats; but when the greater part of a
subdivision is not of that character, the whole of it shall be excluded
therefrom.

The act from which the foregoing quotation is made is a present
grant, vesting in the State, from the day of its date, the title to all the
swamp and overflowed lands within the State that were then not sold,
and requiring nothing but the determination of boundaries to make it
complete. (Wall et al. v. The State of California, Copp's L. L., 1882, p.
1848; Railroad Company v. Smith, 9 Wall., p. 95.)

In order that there should be no difficulty in determining the bound-
aries of the granted laud, Congress, in section 3 of the act, defined
with precision the lands which should be taken by the State under the
grant as "swamp and overflowed lands," to wit: "All legal subdivis-
ions the greater part of which is wet and unfit for cultivation." When
the character of the greater part of a legal subdivision has been ascer-
tained by properly constituted authority, the character of the whole of
that subdivision is determined, and the question as to whether title to
such tract will or will not pass under the grant is settled by virtue of
the statute itself.

In this case it appears that the segregation surveys, made both by the
Government and the State, agree so far as the character of " the
greater part " of the NE. I of the NE. I of Sec. 7 is concerned, but the
approved segregation map of that township shows lot 1, which only
contains 15.69 acres, as dry land, and the remainder of the 40 as swamp
land, and in this particular I think the said map should be amended.

The remainder of the amendment, asked to be made under the desig-
nation of lot 11, includes 3.95 acres already patented to the State as
hereinbefore stated, and the title thereto having passed to the State as
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swamp land, no further act on the part of the Government, as affecting
the legal status of said tract, is required under the grant.

The whole of the NE. i of the NE. 4 of Sec. 7 passed to the State
under the grant when the character of the greater part of such subdi-
vision was determined to be swampy; hence the segregation map of
that township should designate lot 1 as swamp land, on account of the
character of the greater part of the legal subdivision of which it is a
portion.

Your decision is accordingly modified as indicated in the foregoing.
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I.-ABANDOiMENT.

NORTHERN PACIFIC RAILJoAD v. HEss.

A valid pre-emption claim had excepted a tract from the withdrawal on general

route; when the settler afterwards abandoned it, though on erroneous advice

and information by the local officers, the land became public, and pssed to the
company by definite location of the road.

Secretary Teller to Commissioner McFarland, September 21, 1883.

SIR: I have considered the case of the Northern Pacific Railroad
Company v. Theodore Hess, involving the S. I of the SW. i of Sec. 21,
T. 18 N., R. 18 B., Yakima, Wash., on appeal by the company from your
decision of September 29, 1881, holding that the tract was excepted
from their grant.

It appears that Hess, being qualified, settled on said tract March 7,
1873, and on March 31, 1873, filed declaratory statement No. 491, cov-
ering this and the adjoining tract, namely, the N. t of the NW. i of
Sec. 28; that on November 12, 1873, he applied to make proof and pay-
ment, which he was not permitted to do for want of his naturalization
papers; and that, having procured the necessary proofs, he twice after-
wards applied to make proof and payment, and was informed by the
local officers that the tract had been withdrawn for the benefit of the
railroad company, and that therefore he could not acquire it under the
pre-emption laws. It appears further that, acting on this information,
he homesteaded the tract in the even section on July 21, 1874, applied
to the railroad company to purchase the tract in controversy in August,
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1874, and built a house on the former tract in December, 1874, where
he has since resided. In June, 1881, he proved up his homestead claim,
and at the same time applied to amend it so as to cover the tract in
controversy; bt to this the railroad company object on the ground that
the land was withdrawn for their benefit on general route August 15,
1873, and again on amended location July 18, 1879.

I concur in your opinion that on August 15, 1873, Hess had a valid
claim to the tract, which the withdrawal of that date could not defeat,
but I find myself unable to agree with your conclusion from the evi-
dence that he has continued to assert a claim to the land. The land
grant to the company (sec. 3, act of July 2, 1864) embraced all lands
to which the United States had full title, not reserved, &c., "and free
from pre-emption, or other claims or rights, at the time the line of said
road is definitely fixed." Hence if the tractin controversy was actually
abandoned, though upon erroneous information as to the fact of with-'
drawal in 1873, it passed to the United States, was included in the
withdrawal of 1879, and passed to the company at date of definite loca-
tion. The railroad company assert the abandonment, and Hess denies
it; but there is not sufficient evidence before me on which to determine
the truth of the matter, and it is suggested that a hearing be had before
final disposition of the case.

Your decision is modified accordingly.

II.-CERTIFICATION.

REVERSIOYARY RIGHTS-ACT OF JUNE 3,1856.

ALABAMA RAILROAD LANDS.

The State is entitled to have certification of the lands in question for purposes of
identification, leaving all questions of reversionary right to the action of Con-
gress.

Secretary Teller to Commissioner llcFarland, November 23, 1883.

SIR: I have considered and heard oral argument upon a request of
the governor of Alabama for a review and modification of my decision
of December 21, 1882 (9 Copp., 200), in the matter of the application for
certification of lands granted to the State by act of June 3, 1856 (I Stat.,
17), for what is now the Alabama and Chattanooga Railroad, with other
roads Damed therein, which grant as to the road in question was re-
vived by act of April 10, 1869 (16 Stat., 45).

These lands lie within the intersecting lines of the above-named
completed road and the Tennessee and Coosa, uncompleted, and the
legislature of the State, since the date of my decision, has, by certain
acts approved respectively February 20, and February 21, 1883, made
disposal of the same for the benefit of the completed road.
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By said decision it was held that the granting act of 1856 operated
as a limitation upon the power of the State to dispose of the granted
lands except as the several roads should be constructed; and as by the
second proviso it was declared " that the lands hereby granted for and
on account of said roads, severally, shall be exclusively applied in the
construction of that road for and on account of which such lands are
hereby granted, and shall be disposed of only as the work progresses,
and the same shall be applied to no other purpose whatsoever," it was
held that such a tenancy in common was created in trust in favor of all
the several intersecting roads, as to deprive the State of any power
to confer the grant upon one, or to dispose of it for the benefit of one
to the exclusion of the others; and that the only power of disposal
brought into exercise by the completion of one road was the power to
make distribution for quantity to the extent of the lands earned by the
completed road, leaving the residue, either as an undivided share or
segregated by act of partition, for future disposal in favor of any inter-
secting road, as the same should be completed.

It is now urged by counsel that this construction of the proviso is not
necessary to effect the purposes of the limitation; that there are, in re-
ality, two descriptions of lands which may be brought into classification
for the purposes of adjustment under the grant, viz:

1. Lands lying within the limits of each several road outside the in-
tersecting lines, title to which as to one can have no relation whatever
as to another; and which, not being within the reach of the other,
should not, by any act of the State, be set over for the benefit of any
other than the road to which they properly attach under the grant.

2. Lands lying within the intersecting limits, which it is and must be
within the province of the State to apportion in such manner as to
secure proper connections and adjustments; and the equitable bestow-
ment of which, subject to judicial or legislative control, is purely a mat-
ter of State concern, which it was not, and should not be, the intention
of Congress to limit or restrain.

I am not prepared to say that this position is untenable, considering
the fact that title passed to the State by the granting act upon definite
location of the first road located, and that whatever of right accrued
to subsequently located intersecting roads must be enjoyed under equi-
table rules and principles, subject to the general scope and limitations
of the granting act; considering, also, that if a common tenancy in
interest was acquired by any cestui que trust in said lands, the State
must have power, in order to make any partition in severalty, to exer-
cise some prerogative of disposal over the whole, embracing each and
every parcel, and so, in effect, encroach, to that extent at least, upon
the limitation of the proviso, if it in reality held back such power to
await the completion of all the roads; and considering further the prin-
ciple that a limitation in a proviso in restriction of a general grant takes
nothing out of the grant except the special matter contained in the ex-
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ception, I am constrained to the view that the words of exception may
find sufficient scope and effect in relation to the lands lying outside the
intersection, along the several roads, and that the power to adjust in-
side such intersecting limits may exist in the State, notwithstanding
the restrictions of the proviso.

If this be so, the power being granted, and the contingency of the
completion of one road having brought it into exercise, it remains in the
State for all purposes of the act, and the manner of its exercise is, of
course, no longer a question for this Department.

I therefore conclude that she is entitled to have certification of the
lands for the purposes of identification, leaving all questions of rever-
sionary right to be declared upon by Congress, should any action be
determined upon by that body affecting the matter.

You are accordingly instructed to proceed with the adjustment of the
grant upon the foregoing suggestions.

III.-DEFINITE LOCATION.

UENTRAL PACIFIC (SuTCESSOR TO WESTERN PACIFIC) COMPANY.

The grant by terms in presenti was made July 1, 1862. The land office refused to ap-
prove the selection of the tract for the reason that the land was included at date
of the act within the exterior limits of the San Lorenzo Rancho.

The court ordered a resurvey of this rancho in 1863. The claim aas finally eonfirmed
October 31, 1864, and did not include this land. Therefore at the date of the
preliminary withdrawal, January 31, 1865, the tracts were public land.

It is held that, as the land was public land at the latter date and at date of definite
location, it inured to the railroad grant.

Secretary Teller to Commissioner McFarland, March 14, 1883.

SIR: I have considered the appeal of the Central Pacific Railroad
Company, successor of the Western Pacific Railroad Company, from
your decision of June 22, 1882, refusing to issue a patent for lots 1 and
2ofthe N. oftheNE.* of Sec. 25, T. 3 S., R. 2 W., M. D. M.,San
Francisco district, California, and holding for cancellation, selection list
No. 19, so far as it embraces said land.

The land for which a patent is asked lies within the limits of the
grant of July 1, 1862, to the Central Pacific Railroad Company, and the
lands thus granted were withdrawn for the benefit of said company
January 31, 1865.

The Central Pacific Company assigned to the Western Pacific Com-
pany the right to construct that portion of the road lying between San
Jose and Sacramento, and Congress ratified the assignment March 3,
1865 (13 Stat., 504), confirming to the said Western Pacific Company
all the benefits and privileges of prior legislation, subject to all the con-
ditions thereof.
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It appears that the line of road was definitely located opposite this
land, between February 25 and April 1, 1868; and September 17, 1878,
the Central Pacific Company, successor to, by consolidation with the
Western Pacific Company, selected said land, but a patent therefor
was refused, for the reason that the land was included within the exte-
rior limits of the San Lorenzo Rancho, at the time the original grant of
lands was made, July, 1, 1862.

The title to the San Lorenzo Rancho was confirmed to Guillermo Cas-
tro, by a decree of the United States district court for the northern dis-
trict of California, July 6, 855, and a survey of the rancho was made
by John La Croze, under instructions from the United States surveyor
general, which was returned into court November, 1859, and this sur-
vey included the land now in controversy. November 11, 1863. a new
survey was ordered, but this order was vacated October 10, 1864, and a
decree rendered fixing and defining the western boundary of the Ran-
cho, and ordering a further survey, which was made by J. S. Stratton,
approved by the surveyor-general October 17, 1864, and affirmed on
appeal under the act of July 1, 1864, by the United States circuit court
for the tenth circuit northern district of California, October 31, 1864,
and a patent was issued February 14, 1865. The Stratton survey, as
approved and confirmed by the final decree, did not include this tract
of land.

From this statement of facts it will be seen that the tract in question,
at the time when the original grant of lands was made, was included
within the San Lorenzo Rancho by the La Croze survey, but that prior
to the withdrawal of the lands, and prior to the definite location of the
road, the said tract had been finally segregated from the Rancho by the
approval and confirmation of the Stratton survey.

The attorney for the company alleges "that the grant in this locality
was in truth and in fact by the act of March 3, 1865," and "that the
grant was of public land not reserved at the time the line of said road
is definitely fixed."

The act of July 1, 1862 (12 Stat., 489), entitled " An act to aid in the
construction of a railroad and telegraph line from the Missouri River
to the Pacific Ocean,"7 &c., after providing for the incorporation of the
Union Pacific Railroad Company, and the right of way for said road,
contains the following grant:

SEC. 3. And be it further enacted, That there be and is hereby granted
to the said company for the purpose of aiding in the construction of said
railroad and telegraph line * * * every alternate section of public
land designated by odd numbers, to the amount of five alternate sec-
tions per mile on each side of said railroad, on the line thereof, and
within the limits of ten miles on each side of said road not sold, reserved,
or otherwise disposed of by the United States, and to which a pre-emp-
tion or homestead claim may not have attached at the time the line of
said road is definitely fixed.
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Section 9 of said act provides as follows:
The Central Pacific Railroad Company of California, a corporation

existing under the laws of the State of Californi a, are hereby authorized
to construct a railroad and telegraph line from the Pacific coast at or
near San Francisco or the navigable waters of the Sacramento River to
the eastern boundary of California, upon the same terms and conditions
in all respects as are contained in this act for the construction of said
railroad and telegraph line first mentioned, and to meet and connect
with the first mentioned railroad and telegraph line on the eastern
boundary of California.

From the sections quoted it would appear that the grant to the Cen-
tral Pacific Company was made specific in its terms, and complete in all
particulars, requiring no further legislation to define the relation of the
company to the said grant, and that if the company proceeded to con-
struct the said road and telegraph line, and completed the same as con-
templated in said act, the said company would be fully entitled to receive
the lands so granted. But the company thereafter assigned to the West-
ern Pacific Railroad Company the right to construct that portion of the
line lying between San Jos6 and Sacramento; and March 3, 1865, Con-
gress ratified the assignment in the following terms:

That the assignment made by the Central Pacific Railroad Company.
of California to the Western Pacific Railroad Company of said State,
of the right to construct all that portion of said railroad and telegraph
line, from the city of San Jos6 to the city of Sacramento, is hereby
ratified and confirmed to the said Western Pacific Railroad Company,
with all the privileges and benefits of the several acts of Congress re-
lating thereto, and subject to all the conditions thereof. (13 Stat., 504.)

It appears that the Central Pacific Company is the successor by con-
solidation of the Central Pacific Company and Western Pacific Com-
pany, under the statutes of California, on June 23, 1870, and it is now
urged by the attorney for the Central Pacific, that the grant of lands
under which this tract is claimed should be held as of March 3, 1865;
but this position I do not think is tenable. The act of March 3, 1865,
was simply one of ratification, by which the Western Pacific Company
received the benefits previously granted to the Central Pacific, taking
such benefits subject to all the conditions originally imposed on the
grantee named in the act of July l, 1862. In order to ascertain what is
confirmed to the Western Pacific by the act of March 3, 1865, it is
necessary to examine the act of July 1, 1862, and the subsequent act
of July 2, 1864, for no express benefits are conferred or conditions
named in the act of ratification; hence it is difficult to see in what
manner the rights of the Central Pacific have been enlarged by the
assignment and the legislation with reference thereto. (. K. & T. Ry.
Co. v. K. P. Ry. Co., 97U. S., 491.)

An examination of the record in this case discloses the fact that the
tract in question, although sub judice at the time of the grant, had been
finally segregated from the San Lorenzo Rancho before the withdrawal
of the lands, as provided in said grant, and before the line of said Toad
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was definitely located; and that by this segregation, the said tract
became public land within the meaning of the granting act, it being
not sold, reserved, or otherwise disposed of by the United States, and
no pre-emption or homestead claim having attached at the time the
line of said road was definitely fixed. While it is true that the grant
was in presenti, it is also true that it specified the lands to be included
therein as " public lands," and carefully defined what was meant by that
term as used in the grant, and named a time when such definition of
the term should apply, that time being when "the line of said road is
definitely fixed." An absolute grant of land was made, but inasmuch
as it was then impossible to know where the line of road would be
finally located, so it was impossible to specify the particular tracts to
be included within the grant; hence a time was named when the grant
should be perfected, and at that time all "public land " as defined by
the act, within certain fixed limits, was to pass to the grantee. The
land in the case of Newhall v. Sanger (2 Otto, 761), was not in the
same condition as in the case now under consideration, but was within
the exterior limits of the false Mexican claim, when the road was lo-
cated, and the required maps were made, the claim then being in liti-
gation and the land sub judiee. In Ryan v. Railroad Company (9 Otto,
382), attention is directed to the obvious implication in the opinion de-
livered in the case of Newhall v. Sanger, that if the lands had been
disembarrassed at the date of the grant, or their withdrawal from sale,
they would have passed to the company.

In the case of Perkins v. Central Pacific Railroad Company (9 Copp's
L. O., 201), the land was held to be excepted from the grant to the rail-
road company; but the decision went upon the ground that at the time
the line of road was definitely located, there was a valid pre-emption
claim existing against the tract in question, and hence is not in conflict
with the conclusion reached in the case.

I am of the opinion that the land in question was public land within
the intent of the act of July 1, 1862, at the time when said grant took
effect by the definite location of the roamd, and that a patent should issue
therefor.

Your decision is therefore reversed.
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RESSEMAN v. SAINT PAUL, MINNEAPOLIS AND MANITOBA RAILW&A
COMPANY.

Under the rule in Van Wyck v. Knevals, it is held, that the line of the Saint Vincent
extension of this company's road became definitely fixed and the company's right
to land in its limits attached December 19, 1871, when the map of definite loca-
tion of said line filed in the Department was accepted by the Secretary of the
Interior, and not at the date of survey in the field, as formerly held.

Commissioner McFarland to register and receiver, Saint Cloud, inn.,
October 27. 1883.

GENTLEMEN: By act of Congress approved March 3, 1857 (Stat. 11,
p. 195), certain lands were granted to the then Territory of Minne-
sota to aid in the construction of proposed railroad lines in said Terri-
tory, consisting of "every alternate section of land, designated by odd
numbers, for six sections in width on each side of each of said roads,"
with the privilege of selecting lands in lien of tracts lost in place, as
mentioned in the act, in alternate sections within 15 miles on each side
of said roads.. The time for the completion of the roads was fixed at ten
years from the date of the act.

By act of March 3, 1865 (Stat. 13, p. 526), the act above mentioned
was so amended as to grant ten sections per mile, instead of six, to
each of the roads, with rights of indemnity within 20 miles of the lines
of road, and the time for completion of the roads was extended to eight
years from the date of the act.

The laws referred to apply to the Saint Paul and Pacific (now Saint
Paul, Minneapolis and Manitoba) Railroad and its branches, known as
Brainerd Branch and Saint Vincent Extension.

By act of March 3, 1871, the Saint Paul and Pacific Railroad Com-
pany was permitted to change the routes of its branch lines from those
proposed by the original act of 1857, " with the same proportional grant
of lands to be taken in the same manner along said altered lines as is
provided for the present lines by existing laws," subject to all the con-
ditions imposed by the former acts, and the additional condition that all
lands along the abandoned lines should be released. (Stat. 16, p. 588.)

In pursuance of this act the company proceeded to locate and con-
struct the Saint Vincent extension line, no location having been pre-
viously made, and the entire line was located by survey in the field be-
tween May 18 and September 21, 1871. The right of the company has
heretofore been held to have attached to lands along this line from date
of survey in the field. In view of the fact, however, that the Supreme
Court of the United States held, in the case of Van Wyck v. Knevals
(Otto 16, p. 360), that-

The route must be considered as "definitely fixed "d when it has ceased
to be subject to change at the volition of the company. Until the map
is filed with the Secretary of the Interior, the company is at liberty to
adopt such a route as it may deem best, after an examination of the

4531 L 0- 31
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ground has disclosed the feasibility and advantages of different lines
But when a route is adopted by the company and a map designating it
is fled with the Secretary of the Interior and accepted by that officer,
the oute is established; it is, in the language of the act, "1definitely
fixed," and cannot be the subject of future change, so as to affect the
grant, except upon legislative consent.

And the language of the act of March 3, 1865, amendatory of the act
of March 3, 1857, under which the Saint Paul and Pacific Railway Corn
pany received its grant, being identical-so far as relates to definite
location-with that of July 23, 1866 (Stat. 14, p.2 10), considered by the
court, it must be held that the existing rule is erroneous, and that the
right of the Saint Paul and Pacific Railway Company attached to the
lands within the limits of the grant for its Saint Vincent extension line
on December 19, 1871, which is the date, as shown by the records of
this office and the Department, when the Hon. Secretary of the Interior
accepted the map filed by the company designating the route of the
extension line.

You will, therefore, be governed in accordance with this rule in con-
sidering matters under this grant in future. The withdrawal of lands
for the extension line was made by office letter of February 6, 1872, and
became effective in respect to lands in your district upon receipt of said
letter at your office February 12, 1872.

January 18, 1876, John Ressemann was permitted to make homestead
entry No. 9410, for the SE. I NW. and NE. SW. , 3, 123, 31, the
land being within the 10-mile or granted limits of the Saint Vincent
Extension. The line of the road was completed to Nlelrose (a point
beyond the land described) November 29, 1872, within the time pre-
scribed by act of March 3, 1865.

On January 27, 1881, Ressemann's entry was held for cancellation by
this office because of conflict wita the right of the railroad company,
the records of this office showing that the tracts embraced therein were
vacant, unappropriated public land at the date of the act of March 3,
1871.

It having been established to the satisfaction of this office that Resse-
mann had settled upon the land in good faith and had valuable im-
provements thereon, Messrs. Curtis, Earle and Burdett, attorneys in
this city for the railroad company, were requested by letter of May 2,
1881, to relinquish the land in favor of Ressemann, with the privilege
of selecting other tracts in lieu thereof, as provided by act of June 22,
x87X. It appears that no response was made to this request, and on
October 27, 1881, the attorneys were asked whether the company would
comply with the same.

With a letter dated November 8, 1881, the attorneys transmitted to
this office a relinquishment of the land by the company, conditioned
upon the right of the company to select other tracts in lieu thereof.

By letter F of November 21, 1881, you were advised that Ressemans
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entry would be allowed to remain intact, and subject; to his ability to
make satisfactory final proof.

February 10, 1882, the entryman submitted final proof, showing fall
compliance with the requirements of the homestead law, and final cer-
ifieate and receipt No. 5059 were that day issued in his name and duly

transmitted with the final proof to this office.
The relinquishinent of the land by the railroad company is therefore

accepted, subject to the conditions therein expressed, and the home-
stead entry No. 9110, final No. 5059, is this day approved for patenting.

The attorneys of the railroad company will be advised by this office
of the action in the premises, and you are instructed to inform other
parties in interest respecting the same.

CATIRAHAR v. IOWA FALLS AND SIOUX CITY RAILROAD COMPANY. Y

Under the rule announced iu Van Wyck v. Knevals it isheldthattheline oftheroad ASfi

became definitely fixed, and the right of the State and the company attached i

October 13, 1856, when the map of definite location filed in the Department was
accepted by the Secretary of the Interior, and not on the date of survey in the
field, as heretofore held.

The tract in question was vacant public land at the date the grant took effect, and

it is not now subject to appropriation under the laws of the United States.

Conmissioner lliciarland to register and receiver, Des Moines, Iowa,
December 3, 1883.

GENTLEMEN: I have considered the appeal of John Carrahar from

your decision rejecting his application to enter under the timber-culture
law the NE. 4 NE. 41, 1, 89, 46 W.

The tract is within the six-mile or primary limits of the grant to the
State by act of May 15,1856 (11 Stat., 9), for the Dubuque and Pacific,
now Iowa Falls and Sioux City Railroad. The right of the road under
said grant has heretofore been held to have attached from date of sur-
vey in the field. The line of the road opposite the tract now in question
was surveyed Jl

The United States Supreme Court, however, in the case Van Wyck v.
Knevals (16 Otto, 360), held that the right of the State of Kansas, under
a similar railroad grant, attached when the route of the road was defi-
nitely fixed, beyond the power of change by the railroad company, so
as to affect the grant, and that this was not done until the route had
been adopted by the company, and a map designating it had been filed
With and accepted by the Secretary of the Interior.

The Dubuqueand Pacific Railroad Company filed in this Department
a map showing the definite location of its road on October 11, and the
same was accepted by letter of Octoher 13 1856 Said map has since
been used as a basis for the adjustment of the grant, and the right of
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the State and the company will accordingly, hereafter, be held to have
attached along the entire road October 13, 1856.

The records show that the tract in dispute was selected as swamp
February 21, 1859, and that the claim of the State under said selection
was finally rejected on February 26, 1878. It was also selected nder
the railroad grant, but was not included in the lists approved to the
State, because of conflict with the swamp claim.

The tract is also within the ten-mile limits of the grant to the State
by act of May 12, 1864 (13 Stat., 72) for the Sioux City and Saint
Paul Railroad Company, but said company's claim was rejected Octo-
ber 2, 1879, and it took no appeal.

As shown by the facts above recited, the tract was vacant public
land at the date the grant for the Dubuque and Pacific Railroad Com-
pany took effect, October 13, 1856, and it passed thereunder. It is not
subject to appropriation under the laws of the United States. and the
application of Carrahar is therefore rejected, subject to appeal within
sixty days. You will so advise him. The attorney for the railroad
company will be advised by this office.

THE SOUTH AND NORTH ALABAMA RAILROAD COMPANY.

The granting act provides that the rights of the companies to the lands shall attach
" when the lines or routes of said roads are definitely fixed", bat does not pro-
vide for the filing of a map of definite location.

Held, 1, that the lines of the roads are to be regarded as definitely fixed on the
dates that the maps of definite location were filed in the Land Department, and
not on tke dates that they were fixed on the surface of the earth; 2, that this
company is not entitled under the act of June 22, 1874, to indemity for lands upon
which the entries or filings of settlers were allowed prior to the filing of said
maps.

Secretary Teller to Commissioner McFarland, December 4, 1883.

SIR: I have considered the case presented by the appeal of the South
and North Alabama Railroad Company from your decision of July 15,
1882. rejecting a list of selections aggregating 5,160 acres filed by said
company March 7, 1882, and claimed under the act of June 22, 1874.

A grant of lands to aid in the construction of certain railroads was
made by Congress June 3, 1856 (11 Stat., 17), to the State of Alabama,
in the following terms:

That there be, and is hereby, granted to the State of Alabama * * *

every alternate section of land, designated by odd numbers, for six sec-
tions in width on each side of said roads. But in case it shall appear
that the United States have, when the lines or routes of said roads are
definitely fixed, sold any sections or any parts thereof, granted as afore-
said, or that the right of pre-emption has attached to the same, then it
shall be lawful for any agent oragents to be appointed by thegovernorof
said State to select, subject to the approval Of the Secretary of the In-
terior, from the lands of the United States, nearest to the tiers of sec-
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tions above specified, so much land, in alternate sections or parts of
sections, as shall be equal to such lands as the United States have sold
or otherwise appropriated, or to which the rights of pre-emption have
attached as aforesaid: Provided, further, That the lands hereby granted,
for and on account of said roads, severally, shall be exclusively applied
in the construction of that road, for and on account of which such lands
are hereby granted, and shall be disposed of only as the work pro-
gresses, and the same shall be applied to no other purpose whatsoever.

Among the roads named as beneficiaries under the foregoing act was
one designated as the "Central Railroad, from Montgomery to some
point on the Alabama and Tennessee State line in the direction to Nash-
ville, Tennessee; " and March 3, 1857, Congress, by amendment to the
original act (11 Stat., 200), substituted for the language used therein
Io describe the beneficiary, " the Tennessee and Alabama Central Rail-
road."

The act of June 3, 1856, contained a provision that, if any of the roads
were not completed within ten years, the lands remaining unsold should
revert to the United States; but Congress, March 3, 1871, passed an
act reviving and renewing the original act for the use and benefit of the
South and North Alabama Railroad Company, subject to all the condi-
tions and restrictions of the said original act.

By act of June 22, 1874 (18 Stat., 194), Congress provided:
That in the adjustment of all railroad land grants, whether made

directly to any railroad company, or to any State for railroad purposes,
if any of the lands granted be found in the possession of an actual settler
whose entry or filing has been allowed under the pre-emption or home-
stead laws of the United States subsequent to the time at which, by
the decision of the Land Office, the right of said road was declared to
have attached to sch lands, the grantees, upon a proper relinquish-
ment of the lands so entered or filed for, shall be entitled to select an
equal quantity of other lands in lieu thereof from any of the public
lands, not mineral, and within the limits of the grant, not otherwise
appropriated at the date of selection, to which they shall receive title
the same as though originally granted.

Under the act last quoted the selections now under consideration
were made by the South and North Alabama Railroad Company.

It will be observed that by the terms of the original grant indemnity
was provided in cases where it appeared that lands included within the
grant had been disposed of by the Government prior to the time when
the line of the road was definitely fixed ;" and that by the act last
quoted indemnity was furnished the company for granted lands that
had been entered under the pre-emption or homestead laws after the
rights of the road had attached, in consideration of a relinquishment
by the company of the lands so entered.

You rejected the list of selections made by the company because you
found that the right of the said South and North Alabama Railroad had
not attached to the lands for which indemnity was asked, prior to the
allowance of the entries for said land.

The attorney for the company alleges in substance that you erred in
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not deciding that the right of the road attached to the odd-numbered
sections in the six-mile limits on the date of the definite location of the
road on the surface of the earth as shown by the map of definite loca-
tion, filed in the General Land Office July 26, 1871.

An examination of the list of selections shows that all the entries for
which indemnity is claimed were allowed prior to the date when the
map of definite location referred to above was filed. But it is strongly
urged on behalf of the company that for the purpose of ascertaining
when the right of the road attached, the filing of said map should not
be accepted as conclusive; that such fact should rather be determined
by an inquiry as to the time when the line of road was definitely located
upon the surface of the earth. With this object in view, affidavits of
the chief engineer of the road have been submitted, with other evidence
of a similar character, to establish the fact that the line of said road
was definitely located from station to station, as shown on said map, at
various dates prior to the filing of said map, and that the road was
definitely located on the ground as early as the year 1863.

The map heretofore referred to bears on its face a certificate signed
by the president and chief engineer of the South and North Alabama
Railroad Company, as follows:

It is hereby certified that, in pursuance of the act of the legislative
assembly of the State of Alabama, approved February 8, 1856 (8), en-
titled an act to vest in the Tennessee and Alabama Central Railroad
Company certain lands granted by Congress in trust to the State of
Alabama to aid in the construction of the Tennessee and Alabama Cen-
tral Railroad, this map shows in connection with the public surveys the
actually surveyed line of route of the South and North Alabama Rail-
road, for said railroad company, as successors of the Tennessee and Ala-
bama Central Railroad Company, from Montgomery to Decatur as defi-
nitely fixed, in compliance with the act of Congress approved June 3,
1856, and renewed March 3, 1871, and in pursuance of the resolution of
the board of directors of said railroad company, passed May 7, 1860,
and January 22, 1861, and May 30, 1871, and that the dates of the field
work thereof are truly indicated along the line from station to station
upon this map.

Now the grant of lands in this case was made to the Tennessee and
Alabama Central Railroad; and that road, May 30, 1866, filed in the
General Land Office a map showing the definite location of said road
from Decatur on the north to Montevallo-now Calera-on the south;
and said map bears on its margin a certificate signed by the president
and secretary of the company, in the following language:

By a resolution of the! board of directors at a meeting held at their
office on the 22d day of May, 1866, the line as located by John T. Mil-
ner, chief engineer, and designated on the accompanying map, was
adopted as the final location of the Tennessee and Alabama Central
Railroad. Athens, Alabama, May 22, 1866.

You concluded. after an examination of the two maps, and the evi-
dence borne on the face of said maps as to the action of said Tennessee
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and Alabama Central and its successor, the South and North Alabama
Railroad, that the line of road belonging to the same was definitely
fixed between Decatur and Calera, May 22, 1866, and between Calera
and Montgomery, May 30, 1871. But it is urged by the company that,
as the lands in question lie opposite that portion of the road last desig-
nated, the map of 1866 is not to be considered, as the evidence submit-
ted with the map of 1871 shows said portion of the road located as
early as 1863. I see no reason, however, why the official action of the
company in 1866 should now be ignored and the whole question as to
the final location of the road in its present entirety be left to the map
of 1871 and explanatory parol testimony.

The map of 1866 shows, according to the solemn declaration of the of-
ficers of the road at that time, that the line of the Tennessee and Ala-
bama Central Railroad was finally located on the route shown thereon,
in accordance with a resolution adopted by the board of directors of
said company, May 22, 1866; but as said map does not show any loca-
tion of the road south of Calera, the conclusion is irresistible that the
line between Calera and Montgomery had not been adopted by said
company as late as May 22, 1866, and that the adoption of the resolution
of May 30, 1871, by the South and North Alabama Railroad Company,
after the passage of the reviving act, which declared the final location
of the road from Decatur to Montgomery, is the best evidence of the
time when the route was definitely fixed between Calera and Montgom-
ery, so far as the acts of the two companies are concerned prior to the
fling of said maps.

When did the rights of the road attach to the lands embraced within
the grantl

The grant was in presenti, only requiring a definite location of the
line of road to give it precision, and thus carry by its terms the granted
lands; hence the inquiry as to the time when the right of the road at-
tached can only be answered by ascertaining when the line of said
road was definitely fixed.

It is immaterial whether a map of definite location is required by the
express terms of the act, for the act can take effect upon no land until
such time as the line of road may be so fixed as to bring into operation
the force of the grant upon the lands lying within the specified limits;
and for the purpose of showing the line thus definitely fixed a map
must be prepared setting forth the actual survey of such line s finally
adopted by the company.

By the act of March 6, 1820 (3 Stat., 545), Congress provided for the
admission of Missouri into the Union, and, among other regulations,
enacted-

That four entire sections of land be, and the same are hereby, granted
to said State for the purpose of fixing the seat of Government thereon,
which said sections shall, under direction of the legislature of said
State, be located as near as may be in one body, at any time, in such
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townships and ranges as the legislature aforesaid may select, on any of
the public lands of the United States.

In Lessieir . Price (12 Howard, 59), the operation of said act was
considered, and the court held-following Rutherford v. Greene's heirs
(2 Wheaton, 196)-that the grant to the State of Missouri was a pres-
ent grant, and the selection made by the State, and notice of such loca-
tion to the surveyor general, an(d the register of the district where the
land lay, gave precision to the title and attached it to the land selected.

In Van Wyck v. Kinevals (106 U. S., 360), the court said:
The route must be considered as definitely fixed when it has ceased

to be the subject of change at the volition of the company. Until the
map is filed with the Secretary of the Interior the company is at liberty
to adopt such a route as it may deem best, after an examination of the
ground has disclosed the feasibility and advantages of diffe-rent lines.
But when a route is adopted by the company, and a map designating
it is filed with the Secretary of the Interior and accepted by that officer,
the route is established; it is, in the language of the act, "definitely
fixed," and cannot be the subject of future change, so as to affect the
grant, except upon legislative consent.

It will be observed that in the opinion of the highest judicial au-
thority, where some act is necessary on the part of the grantee to give
precision to a grant, such grant is held to take effect from the time
when notice of the performance of such act is brought home to the
grantor, and not before.

I am of the opinion that the grant in this case took effect on the lands
lying between Decatur and Calera on May 30, 1866, and on the lands
lying between Calera and Montgomery on July 26, 1871-the dates re-
spectively when the said maps of definite location were filed.

With the modification indicated, your decision, therefore, rejecting
said list of selections, is affirmed.

WOOLF V. CENTRAL PACIFIC RAILROAD COMPANY.

Under the rule in Van Wyck v. Knevals, it is held that the right of said company to
land within its limits attached October 20,1868, the date when its map of definite
location filed in the Department was accepted by tht, Secretary of the Interior,
instead of at the date of adoption and certification of said map by the officers of
the company, as formerly held.

Acting Commissioner Harrison to register and receiver, Salt Lake Cit~y,
Utah, December 15, 1883.

GENTLEMEN: I have considered final homestead entry No. 1,499,
dated April 8, 1881 (original No. 2,379, October 8, 1875), in the name of
Absalom Woolf, covering the S. - NE. and SE. i NW. l and lot 2,
Sec. 7, T. 12 N., R. 1 E.

The tracts in question are within the twenty-mile (granted) limits of
the grant to the Central Pacific Railroad Company (act of July 1, 1862, 12
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Stat., p. 489, and July 2, 1864, 13 Stat., p. 356), the right of which has
been heretofore held to have attached upon the adoption and certifica-
tion of the map of definite location by the officers of the company, July
18, 1868, but under the decision of the Supreme Court of the United
States, in the case of Van Wyck v. Knevals, it is now held that the
company's right attached when the route had ceased to be subject to
change at the volition of the company, which was upon the receipt and
approval of map of definite location by the honorable Secretary of the
Interior, October 20, 1868, and your action will hereafter be governed
accordingly in cases involving lands within the limits of the grant to
the company named. The records of this office show that one Seuel
Lamb filed declaratory statement No. 1,426, June 8, 1869, alleging set-
tlement October 1, 1863, on the NE. of the section specified, and that
the SE. , NW. , and lot 2 of said section was covered by declaratory
statement No. 1,437, filed by one William Gibson June 8, 1869, alleg-
ing settlement November 26,1862, which was relinquished May 10, 1872;
also, that the S. NE. i and SE. , NW. 4 was covered by declaratory
statement No. 3,298, in the name of Homer Brown, filed June 3, and
alleging settlement March 3, 1872.

It will be necessary in this case to order a hearing for the purpose of
ascertaining the true status of the land at the date of attachment of
the company's right, October 20, 1868.

Let your inquiries be directed to the personal qualifications, date of
settlement, duration of residence, and nature and extent of improve-
ments of the parties claiming the land at said date.

Give due notice to all parties in interest of the time and place of said
hearing, and at its conclusion transmit the testimony taken thereat, to-
gether with your joint opinion thereon, to this office.

The resident attorney of the railroad company will be notified hereof
by this office.

IV.-FORFEITURE.

CENTRAL PACIFIC RAILROAD COMPANY, SUCCESSOR TO CALIFOR-
NIA AND OREGON RAILROAD COMPANY.

Though this road has not been completed within the time prescribed by law, and
though the granting act provides for a forfeiture of the unpatented lands on fail-
ure to so complete it, it is held that, as Congress has failed to declare the for-
feiture. patents must issue for the granted lands as they are earned by the con-
struction and acceptance of portions of the road.

Secretary Teller to Commissioner McFarland, May 26, 1883.

SIR: In June 1880, the Central Pacific Railroad Company, successor
to the California and Oregon Railroad Company, made application to the
local office at Marysville, Cal., to select in list No. 11, the S. 4 of Sec.
11, all of Sees. 13 and 23, the E. of Sec. 15, the N. and the SW. 4of Sec.
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25, and the E. of Sec.27, T. 16 N., R. 1 E., under the grant of July25, 1S66
(14 Stat., 239), and the amendatory act of June 25, 1868 (15 Stat., S0).

These lands lie opposite the completed section of said road.
The local officers denied the application upon the ground that the sur-

veys were not then completed.
The surveys having been completed, the company applied to your

office October 10, 1881, asking that you direct the local officers to accept
the fees and certify the list. You, by letter of December 15, 1881, re-
fused the request, for the reason that the company had not completed
its road within the time limited by the granting act and the act amend-
atory thereof.

March 1, 1882, you denied an application for a reconsideration of your
said decision, and the company thereupon brought appeal to this De-
partment.

The original act required the whole of said road to be completed " on
or before the 1st day of July, 1875." The amendatory act extended the
time for completing the whole road to July 1, 1880.

The road opposite the lands in question was definitely located Sep-
tember 13, 1867, and the granted lands were ordered to be withdrawn
November 25, same year.

The first 77.6 miles were reported to the President as completed Jan-
uary 3, 1871, and the same having been accepted by him he ordered
patents to be issued to the company for lands due on account of such
construction.

The road has not been completed, and the time fixed by the acts for
its completion, as before recited, expired July 1, 1880.

A large amount of land had been patented to said company on account
of such construction before the time had expired for the completion of
the whole road, and the land now in question would probably have been
patented in like manner but for the want of the necessary Government
surveys.

Section 4 of the act provides that-

If it shall appear that twenty consecutive miles of railroad and tele-
graph shall have been completed and equipped in all respects as re-
quied y this act * * patents shall issue * * for the
lands hereinbefore granted, to the extent of and coterminous with the
completed section.

Section 8 provides that in case the company shall not complete the
road within the time mentioned, the "act shall become null and void
and all lands not conveyed by patent to said company or companies. as
the case may be, at the date of any such failure, shall revert to the
United States."

It is because of this supposed prohibition that you decline to issue
the patents for which application is now made.

This leads me to an examination of the decisions bearing upon the
question.
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In the case of Schulenberg v. Harriman (21 Wall., 44), the land grant
to the State of Wisconsin, to aid in the construction of railroads within
that State, was und-r consideration. The forfeiture clause in that grant
was:

If said road is not completed within ten years no further sales shall
be made and the lands unsold shall revert to the IUnited States.

That grant, like the one under consideration, was a present grant,
and it was held that the lause cited was a condition subsequent, the
non-performance of which no one but the grantor could take advantage
of, and that if the condition be not enforced by legislative or judicial
action " the power to sell continues as before its breach, limited only by
the objects of the grant and the manner of sale prescribed in the act."

This doctrine has not been departed from, but was reaffirmed in Van
Wyck v. Knevals (106 U. S., 360), decided at the last term of the Su-
preme Court. The forfeiture clause there under consideration was:

That if said road is not completed within ten years from the date of
the acceptance of the grant hereinbefore made, the lands remaining un-
patented shall revert to the United States.

The court cite with approval the case of Shulenberg v. Harriman
(supra), and say:

If the whole of the proposed road has not been completed any forfeit-
ure thereon can be asserted only by the grantor, the United Staces,
through judicial proceedings or through the action of Congress.

In the grant now under consideration, the additional words, not
usually found in the forfeiture clause of railroad grants, are that the
*act shall be null and void."

It will be found upon examination that the use of these words adds
nothing to the legal effect of the forfeiture clause. The necessity of
legislative or judicial action still remains in order to declare the for-
feiture.

In Schulenberg v. Harriman it was held that the provision " that all
lands remaining unsold after ten years shall revert to the United States
if the road is not then completed," is no more than a provision that the
grant shall be void if a condition subsequent be not performed.

The grant under consideration in that case had been made to the
State of Wisconsin to aid in the construction of railroads in that State.
No part of the particular road for which the grant was claimed had
been constructed, and the time within which It was to be built had
long since expired. The court held that when the grant on condition
proceeded from the Government it bound the Government like any
other grantor; that if the Government does not see fit to enforce the
forfeiture "the title remains unimpaired in the grantee * * as
completely as it existed on the day when the title by location of the
route of the road acquired precision and became attached to the adjoin-
ing alternate sections."

This case was decided by the Supreme Court of the United States
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more than eight years ago, and since then has been the law of all the
State and Federal courts. The attention of Congress has been repeat-
edly called to the effect of the decision, but no action has been taken
by that body, and it must be presumed that Congress intends that the
land grant companies shall have the benefit of the decision.

At all events these decisions bind the Land Department, and rule
and control its action, leaving it in this respect without discretion or
power.

In the case under consideration there seems to be no course left
except to issue patents for the granted lands as earned by the construc-
tion and acceptance of a portion of the road in the manner specified in
the act, although the entire road has not been completed within the
time named in the act.

I therefore reverse your decision and direct that patents be issued for
the lands in question.

V.-HOIXESTEADS.

PA TENT-CERTIFICA TION.

THE SOUTHERN MINNESOTA RAILWAY EXTENSION COMPANY

V. KEUFNER.

A patent is not necessary for the purpose of vesting title in the company ; but title
vests by virtue of the grant and the act of certification of the land to the State
for the use of the company.

The title having thus passed, the land in question, which is in the granted limits,
was not subject to the homestead entry.

Secretary Teller to Commissioner IfcFarland, October 22, 1883.

SIR: I have considered the case of the Southern Minnesota Railway
Extension Company v. Augustine Kiifner, involving title to the NW. i
of Sec. 17, T. 104, R. 24, Worthington, Minn., on appeal by said com-
pany from your decision of March 31, 1883, permitting Kiffner to make
homestead entry of said tract.

The land described is within the ten mile or primary limits of the grant
by the act of July 4, 1866 (14 Stat., 87), making an additional grant of
lands to said State to aid in the construction of railroads therein. The
grant was accepted by the State February 25, 1867, at which time it
became effective.

May 24, 1864, J. H. Hovey made homestead entry 1,773, of the tract
in question, which remained intact until March 27, 1872. when it was
canceled.

The following facts appear from the final homestead proofs tendered
and submitted with the record, viz:

Kiifner settled upon the land in October, 1867, and since then has re-
sided upon and cultivated the same. His improvements thereon are
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valued at $700. In June, 1872, he applied to enter the land as a home-
stead, and paid $18 for fees and commissions. The local officers in-
formed him that they would send him a receipt as soon as Hovey's en
try was canceled. Some months after paying such fees, not receiving
the receipt, he wrote to your office, and in reply was informed that the
land had been awarded to said company.

March 6, 1876, the tract was certified to the State of Minnesota for
the benefit of the railroad above named.

You hold that the certification was erroneous, because Hovey's entry
excepted the land from the operation of the grant, and that since the
land must be conveyed by patent it is still under the control of the
Land Department; and direct that Kiifiier be allowed to make complete
final homestead proofs.

The case thus presents for my consideration two important questions:
First. Was a patent necessary for the purpose of vesting title, or did

the title by virtue of the grant and the act of certification pass to the
State for the use of said company?

Second. The land having been awarded to the company and certified
to the State in 1876, should your office, upon the facts disclosed by the
record, now proceed to make another adjudication and disposition of
the land?

The language of the grant before cited is that o a resentrant:
" That there be, and is hereby, granted to the State of Minnesota."

The general rule undoubtedly is, that title to the public lands of the
United States shall pass only by patent.

Probably the most marked exception to that rule is that of a Con- -
gressional grant in presenti.

In Wilcox v. Jackson (Pet 56), the court say:
We think it unnecessary to go into a detailed examination of the

various acts of Congress for the purpose of showing what we consider
to be true in regard to the public lands, that, with the exception of a
few cases, nothing but a patent passes a. perfect and consummate title.

Oe cass of cases to bexetd is where anact of Congress grants
sdWa sometmedonlln wor0 present rant.

When the language imports a present grant itkil ettled that
the title passes by the act and attaches to the grant, and such title
becomes complete and perfect when precision and identity are given to
the particular tract by selection or location of the land. (Rutherford
v. Greene Heirs, 2 Wheaton, 195; Schulenberg v. Harriman, 21 Wall.,
44; Missouri, &c., Railway Company v. Kansas, &c., Railway Company,
97 U. S., 491.)

Although the grant is a present one, it is undoubtedly competent for
Congress to put a limitation upon the title, and direct at what time and
in what manner it should vest.

It becomes necessary, therefore, to examine the acts relating to the
grant in question, for the purpose of ascertaining whether there are any
provisions restraining the operation of the words of present grant.
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Section 4 of the act of July 4, 1866, provides-

That the lands hereby granted shall be disposed of by said State
for the purposes aforesaid only, and in manner following, namely:
When the governor of said State shall certify to the Secretary of the
Interior that an' section of 10 consecutive miles of road is completed,
in a good, substantial, and workmanlike manner, as a first-class rail-
road, then the Secretary of the Interior shall issue to the State patents
for all the lands in alternate sections, or parts of sections, designated
by odd numbers, situated within 20 miles of the road so completed and
lying conterminous to said completed section of 10 miles, and not ex-
ceeding one hundred sections, for the benefit of the road having con-
pleted the 10 consecutive miles as aforesaid. * * * When the
governor of said State shall certify that another section of 10 consecu-
tive miles shall have been completed as aforesaid, then the Secretary
of the Interior shall issue patents to said State in like manner for a like
number; and when certificates of the completion of additional sections
of 10 consecutive miles of said roads are from time to time made as
aforesaid, additional sections of lands shall be patented as aforesaid,
until said roads are completed, when the whole of the lands hereby
granted shall be patented to the State for the uses aforesaid, and none
other: Provided, That if said roads are not completed within ten years
from the acceptance of this grant, the said lands hereby granted, and
not patented, shall revert to the United States.

I do not mean to be understood as expressing the opinion that the
title would not, in any instance, pass by a Congressional grant inpre-
senti, although the act might provide for the issuing of patents. Such
a provision, which would have the effect to place in the hands of the
grantee evidence by patent of tithe, would not necessarily be inconsistent
with the intention of Congress to pass the title by the act itself.

On the 13th day of July, 1866, Congress passed a further " act relat-
ing to lands granted to the State of Minnesota to aid in constructing
railroads" (14 Stat., 97). Section 3 of that act provides-

That all lands heretofore granted to the Territory and State of Minne-
sota to aid in the construction of railroads, shall be certified to said
State by the Secretary of the Interior, from time to tim el Ier any
of said roads shall be definitely located, and shall be disposed of by said
State in the manner and upon the conditions provided in the particular
act granting the same, as modified by the provisions of this act.

Section 5 provides-
That so much of any act as conflicts with the provisions of this act

is hereby repealed.
This act contains no provisions relating to the issuing of patents for

the granted lands, but provides that the Secretary of the Interior shall
certify to the State the lands granted. The former act contained no
provisions for certifying the lands to the States.

When it is remembered that the certification of lands by the Secre-
tary of the Interior to the grantee has long been recognized as a mode
of conveyance, and that such certificates have been regarded and treated
a's asifficient conveyance and transfer of title (a fact which was well
known to Congress), it can hardly be doubted that it was the intention
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of that body to substitute that mode of transfer in place of conveyance
by"patent as provided in the act of July 4.

In the case of the land grants to the State of Minnesota for the benefit
of the railroads, both parties have for many years treated the certifica-
tion of the lands to the State as conveyng the title; and acting upon
the becliefthat such act conveyed the title, the lands have been gen-
erally disposed of, and are now in the hands of innocent purchasers.

Section 3 of the act of July 13, before cited, clearly gave to the State
the right to dispose of the lands when certified to the State by the Sec-
retary of the Interior. They were indeed to be "disposed of by said
State in the manner and upon the conditions provided in the particular
act granting the same;" but the power to dispose of them upon such
conditions after being certified to the State was clearly recognized by
the act. The lands were to be certified from time to time, whenever
any of the roads were definitely located; but there was no condition
like that of first receiving patents imposed upon the power of the State
to convey after the lands were so certified. And no such conditions
ean be imported into the statute.

So much of any act as was in conflict with the act of July 13 was
thereby repealed. When, therefore, that act provided for the well recog-
nized mode of conveyance of railroad lands by certification, it repealed
the provision in the act of July 4, to the effect that the Secretary should
issue patents to the State for the granted lands. Since it was unneces-
sary that the lands should be both certified and patented, the modepro-
vided by the latter act was sufficient to convey the title to the State.

Prior to the act of March 3, 1865 (13 Stat., 526), the power of disposal
as to lands granted to Minnesota, as in other. States, was governed
by the specific provisions of March 3, 1857 (1.1 Stat., 195), and similan

Cthe various granting acts. This was that, upon completion of specific
sections of road, a quantity of land, within certain prescribed limits,
"m may be sold." This was the law of the railroad system of grants, and
certification was the uniform mode of identification.

By the act of March 3, 1865, that system as to Minnesota was
changed, and the new method of disposal was declared to be by the re-
ceipt of patents from the Secretary of the Interior; nothing whatever
being provided, as to sale of lands by the State. The act of July 4,
1866, was expressed in nearly identical terms as to this disposal.

But this new enactment manifestly was no law for disposal by the
State, and only operated to complete the evidence of title in the State,
and identify the lands by the issue of patent. It involved itself within
itself, and gave no direction whatever as to the manner of disposal.

The act of July 13, 1866, on the contrary, did provide for a power in
the State to be exercised by the State, and not by the Secretary of the
Interior; and this power was expressly recognized to take effect after
definite location and identification of the lands, not by patent, but b
certification; and the language used, namely, "the quantity author-
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ized to be sold," indicates that it was the identical customary mode
recognized in the original acts of 1857, shorn and released from the
restrictions of the provisions of the acts relating to patents. In both
provisos to section 3 the disposal is clearly designated as a sale of
lands-not the receipt of patents therefor.

And in section 4 the limitation is extended to a further restriction to
the effect that granted lands in place should not be so disposed of; that
is, "sold," until completion of the conterminons portions of the road.V The act of August 3, 1854 (10 Stat., 346; section 2449, Rev. Stat.),
provided-

That in all cases where lands have been. or shall hereafter be, granted
by any law of Congress to any one of the States or Territories, and
where said law does not convey the fee-simple title of such lands or re-
quire patents to be issued therefor, the lists of such lands which have
been, or may hereafter be certified by the Commissioner of the General
Land Office under the seal of said office, either as originals, or copies
of the originals or records, shall be regarded as conveying the fee sim-
ple of all the lands embraced in such lists that are of the character bob:
templated by such act of Congress and intended to be granted thereby.

Such was the general law applicable to grants to States of the char-
acter of the grant under consideration when, July 13, 1866, Congress
amended the act relating to lands granted to the State of Minnesota, in
the manner before stated, leaving out of the amendment the provision
for patents, and providing only for certifying the lands. When we
apply to such amendment, as we must, the general law existing at the

8 time applicable thereto, we find that such general law and the Xnd-
ment are in complete hairmony, and taken together they make the title
perfect by the mode of certifying the lands.
-l As bearing upon such of the questions discussed, I refer to a few

K 7is authorities in the Federal courts by which it will, I think, be seen that
the view I have taken of the case under consideration is sustained. In
Hedrick . Hughes there had been a selection of land for the State of

q. Missouri, in place of part of section 16 which had been disposed of.
The selection had been entered upon the books of the register of the
land office. It was held that wuch eection and entryvested the title
of the substituted land in the State. Upon this point the court said:

Yolent was necessary for the substituted lots any more than for
the sixteenth section itself, had that been undisposed of. The things to
be done in order to vest title in the State were certain acts of the r-
ter and receiver. The essential thing was te s~echonof the lancn.$(15 Wall., 129.) IJ 

The act of February 17, 1815 (3 Stat., 211), for the relief of certain in-
habitants of Missouri who had suffered by earthquakes, provided that
the person or persons whose lands had been materially injured by earth-
quakes might make a location on the public lands of a like amount not
exceeding 160 acres. Notwithstanding the act provided for the issuing
of patents on certificates, it was held that the title became complete
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when the location was made and a plat and certificate of survey of the
land selected was filed and recorded in the recorder's office. (Lessieur
v. Price, 12 How.,,59.)

In Drury v. Hollenbeck, eighth circuit, Jdge Dillon, in construing
the act of May 15, 1856 (11 Stat., 9), making a grant to Iowa to aid in
the construction of railroads in that State, held that:

The tract i question was within the teams of the act of 1856, and
when it was selected and the selection anroved and cetified by the
Commissioner of the General Land Office the title became erfect in
the State. a&,. -m.

The lands having been thus conveyed, all control of the Executive
Department over the title thereafter ceased. (Moore v. Robbins, 6 Otto,
530.)

Upon the second proposition presented by this case I deem it only
necessary to say that, it having been determined and adjudged by the
Department, as long ago as 1876, that the land in question passed to
the State by virtue of the grant, and it having been so certified, the
Department cannot now proceedato make another adjudication and dis-
position of the land, even if the naked title did not pass by the act of
certification.

It is not claimed that there was any mistake or fraud in certifying
said land to the State. Such certification was in accordance with the
decisions and rulings then prevailing in your office and this Depart-
ment. Cases so adjudicated cannot be reopened and another disposi-
tion be made of the lands because a different rule may be found to pre-
vail at a subsequent time. (Thomas v. Saint Joseph and Denver City
Railroad Company, 4 C. L. O., 119; Perkins v. Central Pacific Railroad
Company, 9 lb., 201.) The lands havingbeen certified to the State, such
certification was evidence that the State was etitled to patents it
patents were necessary in order to convey the title. In such case it
would clearly be the duty of this Department to issue the patents, and
when issued they would by relation take effect as of the date of the
certification and cut off all intervening claims. (Shepley v. Cowan, I
Otto, 330.)

0 The ight to a patent once vested is treated by the Government,
V f when Bealing with the pju1ic1Zf s e£aleant a atent issued.ViWhen, in fact, the patent does issue, it relates Mzk torthe Den-

the right of the patentee, §.Lj a&AMay be necessary, to cut off in-
tervening claimants. (Stark v. Starrs, Vfl4T r-,h781-

For the reasons stated I reverse your decision permitting a home-
stead entry to be made for the land in question, and if the entry has
been made under your decision, direct it to be canceled.

4531 L o-32
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TIZTLE-CERTIFICAT0X.

SAINT PAUL AND Sioux CITY RAILROAD COMPANY V. JOHNSON.

The land, which is within the indemnity limits, has been certified under the grant,
anid the case is ruled by the decision in the case of the Southern MinDesota Ex-
tension Company v. Augustine Kiifner.

Secretary Teller to Commissioner McFarland, October 27, 1883.

SIR: I have considered the case of the Saint Paul and Sioux City
Railroad Company v. George W. Johnson, involving the homestead
entry No. 1,238, for the NE. I of Sec. 5, T. 105, R. 27, Worthington,
Minn., on appeal by said company from your decision of larch 23,1883,
reinstating Johnson's homestead entry for the purpose of issuing patent
thereon.

Said homestead entry was made December 8, 1863. It was canceled
upon the records of your offlice March 26, 1866, because at (late of entry
the land was withdrawn and reserved for the benefit of said company,
whose road was definitely located opposite said tract i June, 1857.
Johnson having died, his widow, in March, 1869, was allowed by the
local officers to make final proof, there being no record on the local office
tract books of the cancellation of the entry by your office, although the
register and receiver, successors of the officers who allowed final proof,
report that the letter of your office ordering the cancellation is on file
in the local office, and bears the indorsement following, viz: -Johnson
notified at Mapleton, May 12."

The land is within the fifteen-mile indemnity limits of the road afore-
said. and was selected August 1, 1871, and certified to the State for the
benefit of said road March 7, 1872.

The facts recited show that the case is ruled by my decision of the
22d instant in the case of the Southern Minnesota Extension Company
v. Augustine Kufner.

I therefore reverse your decision, and direct said entry, if it has been
reinstated under your decision, to be canceled.
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EFFECT OF FORMER RULING.

MEREDITH V. THE ATLANTIC AND PACIFIC RAILROAD COMPANY.

Meredith applied in 1879 under the pre-emption law for land within the granted
limits, and under rulings then obtaining his application was finally rejected;
said rulings having been changed, he applied in 1883 under the homestead law
for the same land, alleging no new facts, however.

Held, That as between him and the railroad company the question of right
to the land is res adjudicate.

Commissioner McFarland to register and receiver, Los Angeles, Cal.,
November 8, 1883.

GENTiEMEN: I have examined the case of Charles T. Meredith v.
The Atlantic and Pacific Railroad Company, involving the SW. 1 of
Sec. 33, 5 N. 22 W., S. B. M., California.

The land in question is within the 20-mile limits of the grant of July
27. 1806, to the said company, the right of which attached August 15,
1871.

The lands in the odd-numbered sections were withdrawn for the ben.
efit of said company December 10, 1874. The township plat of survey
was filed in the district office June 28, 1878.

May 23, 1883, Charles T. Meredith made application at the said office
to make homestead entry for the said land. is application was re-
jected by the register and receiver on the ground that the land was
within the limits of the withdrawal for the Atlantic and Pacific Railroad
Company.

Meredith appealed to this office, and in support thereof filed his own
affidavit, and the affidavits of John H. Ayers and W. S. McKee, who
swear that the land applied for by Meredith was occupied in the fall of
1870 by one Theodore Lopez, a citizen of the United States. and a quali-
fied pre-emptor; that said Lopez claimed the land as a pre-emption
right, and continued to reside upon and claim the same until about May
1, 1873, when he sold his claim to one Antonio Ortega, a citizen of the
United States and a qualified pre-emptor, who resided thereon until
May, 1874, when he sold to one Thomas J. Newby, a citizen of the
L nited States and a qaalitied pre-emptor; that Newby claimed the same
as a pre-emption right, and continued in possession of the same until
Jane,. 1876, when he sold to Charles T. Meredith, the present claimant.

It appears from the records of this office that Charles T. Meredith
made application February 14, 1879, to make pre-emption filing for this
same tract of land, alleging that he made settlement thereon i the
month of June, 1876.

The register and receiver rejected his application, for the reason that
the lan(l was reserved for the Atlantic and Pacific Railroad Company.
Meredith appealed to this office, alleging as grounds therefor that, the
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said railroad company having failed to construct any portion of its road
in the State of California within the time prescribed, the withdrawal of
lands for its benefit was void; and on the further ground that the
land applied for was occupied at the date of said withdrawal by Thomas
J. Newby, a qualified pre-emptor; and in support of the latter allega-
tion he fSled his own affidavit, and the affidavits of James Ayers and
Thomas Clark, who swore substantially to the same statement.

August 13, 1880, Meredith's application was considered by this office,
and rejected on the ground that the occupation of the land by Thomas
J. Newby prior to survey did not give Meredith any claim prior to his
settlement; that whatever rights Newby acquired were personal, and
when he abandoned the land he abandoned those rights.

Meredith did not appeal from the said decision; and the same was
declared to be flnal May 24, 1881, and the case was closed.

It thus appears that the question as between Meredith and the rail-
road company is rev adjudicata.

Ill his present applica'ion Meredith alleges Do facts that were not
alleged and passed upon under his first application. The state of facts
material to the issue are the same now as they were then.

The fact that the present application is made under te homestead
law raises no new question as to priority of right between Meredith and
the railroad company; it raises no question which was not settled by the
decision upon his first application, and although the ruling of the De-
partment has since changed, cases decided under the former ruling are
not to be reopened.

See case of Perkins (Copp, vol. 9, p. 201).
Meredith's application is accordingly rejected, subject to appeal

within sixty days. You will so advise him.

ACT OF APRIL 21, 1876.

ALABAMA AND CHATTANOOGA RAILROAD COMPANY V. UPTAIN.

Where entry is made after expiration of time for completion of road and before exten-
sion of time it can be confirmed under the act of April 21, 1876.

Acting Secretary Joslyn to Commissioner McFarland, April 21, 1884.

SiR: I have examined the case of the Alabama-and Chattanooga
Railroad Company v. Francis M. Uptain, involving the S. of the
NE. i, and the NE. i of the NE. i of Sec. 19, and the NW. 1 of frac-
tional part of the NW. of fractional X (lot A) of fractional Sec. 20, T.
10 S., R. 5 E., Huntsville, Ala., on appeal by said company from your
adverse decision of February 19, 883.

Said Uptain made homestead entry No. 2303 (final certificate No. 183)
for said tracts October 7, 1868, and final proof June 29, 1874. He had
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the proper qualifications to make the entry and has duly complied with
the homestead law.

The tracts in contest lie within the conflicting limits of the Coosa and
Tennessee and the Wills Valley portion of said Alabama and Chatta-
nooga Railroad. (Act of June 3, 1856, 11 Stat. 17.)

The said Wills Valley portion not having been completed within the
time prescribed by the granting act, the grant, by act of April 10, 1869
(16 Stat., 45), was "revived and renewed," and the time for completion
extended for a period of three years.

No portion of the Coosa and Tennessee Railroad has ever been com-
pleted.

You state that it does not appear from the records of your office that
any part of the tracts in question "has been certified or selected for
either of said roads." The company in its appeal asserts that the tracts
in controversy were selected by the agent of the State for said company
April 11, 1881, and such selection since that time has been on file in
your office. The selection, if made at that time, would, I think, be im-
material, in view of a disposition of the case under the act hereafter
cited.

Uptain's entry having been made after the expiration of the time for
the completion of the road, and before said extension, you hold that
the entry should be approved for patent, under the 3d section of the
act of April 21, 1876 (19 Stat., 35).

I am of the opinion that said entry was confirmed by said section,
and affirm your decision.

SUBSISTING ENTRY-GRANfT-WITHDRAWAL.

OLSON V. TE SAINT PAUL. MINNEAPOLIS AND MANITOBA RAIL-
WAY COMPANY, THE HASTINGS AND DAKOTA RAILROAD COMPANY
AND LARSEN.

Larsen's pre-emption application having been rejected by the Department his case is
resjudicata, and he cannot be permitted to make homestead entry under a new
application based on a change of ruling.

The land in question having been covered by a homestead entry subsisting at the
date of the grant for the first, and the withdrawal for the last named company,
was excepted from the railroad grants, and Olson's application to enter the same
is allowed.

Commissioner McFarland to register and receiver, Benson, .31inn., April
28, 18S4.

GENTLEMEN: With your letter of June 24, 1878, you transmitted to
this office the applications of Simon Olson and Peter Larsen to file pre-
emption declaratory statements respectively for the S. J NE. J and the
N. i NE. 1 1, 117, 29, with your decisions rejecting the same indorsed
thereon, and appeals by the parties from said decisions.
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The rejections were based on the ground that the land applied for is
in the 0-mile or granted limits of the Saint Paul and Pacific (now
Saint Paul, Minneapolis anI Manitoba) Railroad under act of March .-,

1865 (13 Stat., 526), and in the 20-mile (indemnity) limits of the grant
in aid of the Hastings and Dakota Railroad Company under act of
July 4, 1866 (14 Stat., 87), and that the land was not subject to pre-
emption settlement and entry.

The records of this office disclose the fact that the land in question
was in the 15-mile (indemnity) limits of the grant in aid of the con-
struction of the Saint Paul and Pacific Railroad, under act of March 3,
1857 (11 Stat., 195); that te grant to said company under that act was
adjusted along the main line, as far west as range 38, in 1863, the lauds
to which the company was entitled being certified to it, and those Lot
needed to satisfy the grant were restored to market by public offering
under proclamation No. 700, dated April iS, 1864, the offering having
been made September 5, 1864.

On November 18, 1864, the NE. i 1, 11, 29, which was embraced in
the offering, was entered as a homestead by William R. Cosgrove, at
that time a single man in the military service of the United States, per
homestead entry No. 1110, and said entry remained intact upon the
records until September 30,1872, when it was canceled by this office be-
cause of failure to make final proof within the period prescribed by law.

The appeal of Larsen was considered by this office September 4,1879,
and it was 'then held, in accordance with the decision of the Secretary
of the Interior in the case of Kniskern v. Hastings and Dakota Railway
Company (Copp's Land Owner, vol. 6, p. 50), that the Cosgrove entry
was void ab injtio, and therefore did not except the land embraced from
the grant, although subsisting at date of grant. The land was awarded
to the Saint Paul and Pacific Company subject to appeal by the Has-
tings and Dakota Company and Larsen. Both parties appealed, and on
April 20, 1881, the honorable Secretary affirmed the decision of this
office, a copy of his decision having been forwarded to you with letter
" F " of April 26, 1881, and the case was closed.

By decision of February 12, 1883, the Secretary of the Interior re-
versed the decision in the Kniskern case (see Julia D. Graham r. H. &
D. R. R., Copp's Land Owner, vol. 9, p. 236), and held that an entry
subsisting at the date of grant excepts the land embraced from the op-
eration of the grant.

The Saint Paul, Minneapolis and Manitoba Railway Company se-
lected the NE. 1, 117, 29, September 18, 1880.

April 5, 1883, Simon Olson executed an affidavit before the clerk of
the court for McLeod County, Minnesota (under section 2294, Rev. Stat.),
which was forwarded to your office with his application for a homestead
entry of S. I NE. I, NE. , NE. 4, and NW. , NE. 4, 1, 117, 29, alleg-
ing settlement on the land January 1, 1877, and continuous residence
thereon since that time.
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On May 31, 18S3, the application was rejected, your decision, indorse
thereon, being as follows:

The within application of Simon Olson, to make homestead entry oh
the S. I NE. , NE. 1 NE. , and lot 1, of Sec. 1, 7, 29, is hereby re-
fused under Rule 53, Rules of Practice. Simon Olson applied June 14,
1878, to file declaratory statement on S. 7 NE. 1, and Peter Larseu ap-
plied June 14, 1878, to file declaratory statement on N. I NE. , of said
section. Being refused, they appealed to the honorable Commissioner,
and said appeals are now before the General Land Office awaiting action.
For these reasons the within application is refused. You will be allowed
thirty days in which to appeal from this decision.

Olson appealed from said decision June 2, 1883, on the following
grounds: " That as to the S. of the NE. of Sec 1, T. 117, R. 29,
he is the identical person who applied to file said declaratory state-
ment and made said appeal; and that he hereby dismisses and with-
draws said application and appeal, and now applies to enter said an(1,
together with the NE. -of NE. , and lot (NW. j of NE. ) of said
section as a homestead; that Peter Larsen never settled upon or imi-
proved any portion of said land as required by law, and asks that a
hearing be ordered to ascertain the respective rights of this appellant
and said Larsen; and that the testimony at .said hearing be taken be-
lore the clerk of the district court at his office in Glencove, Minn., Oil
account of great distance from the land office; and that due notice of
the time and place of taking said testimony e given to the parties in
interest," and the papers were transmitted with your letter of June 14,
1883.

August 27, 1883, A. G. Heylmun, of this city, attorney for Olson,
called the attention of this office to this and several other similar cases
and asked that the same might be examined " with a view of final ad-
judication, either upon the legal question involved, or by hearing to
determine the facts."

November 2, 1883, Peter Larsen executed an affidavit before the
judge of the probate court for McLeod County, Minnesota, which was
forwarded to your office with his application for a homestead entry for
N. I NE. ,1, 117, 29, alleging settlement on the land in May, 1876.
This application was rejected by you December 18, 1883, by your decis-
ion, as follows:

The within application of Peter Larsen to make homestead entry for
the N. NE. Sec. 1, 117, 29, is hereby refused for the reason that Simon
Olson applied to make homestead entry for the S. I NE. , the NE. 
NE. 4£ and lot 1, being the NE. fractional quarter of 1, 117, 29, on May
31, 1883. Being refused by this office, he appealed, and said appeal is
now before the honorable commissioner of the General Land Office
awaiting action. Thirty days will be allowed within which to appeal
from this decision.

Larsen filed his appeal January 11, 1884, and alleged in an affidavit
accompanying the same that he began improvements on the tract ap-
plied for in May, 1876, and had continued to improve the sane ever
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since; that Olson had never resided upon or improved the N. V NE 1,
his claim. being for the S. i NE. A, and that he and Olson had jointly
constructed a division fence between their respective fields. W. K.
Mendeuhall , of this city, Larsen's attorney, in his specification of error
and argument asks:

First. That the claim of the two railroad companies to said land may
be rejected. Second. That a hearing may be ordered between Larsen
and Olson as to the better right to said N. NE. 4.

Your decision rejecting Olson's homestead application on the grounds
stated was erroneous, inasmuch as the pre-emption application of Lar-
sen had been disposed of by the Secretary's decision of April 20, 1831;
and had not such been the case it would not have been a bar to the ad-
mission of Olson's entry any more than would have been his filing had
it been admitted at the time of application. Olson's own application
for a pre-emption filing could not operate to defeat his homestead appli-
cation, because the filing of the latter was a virtual waiver of claim
nuder an( a withdrawal of the former; and had his filing been admitted
at (late of application to make the same he would have been entitled at
the date of filin his homestead application to transmute the filing under
act of May 27, 1878, to a homestead entry. The fact that the land had
been selected by the railroad company is not mentioned in your decision,
and seems not to have been considered by you, although sufficient in
itself to preclude the admission of Olson's entry while intact upon the
official records.

The reason stated by you for the rejection of Larsen's homestead ap-
plication is sufficient to justify your action, and your decision is there-
fore affirmed. The remarks contained in the preceding paragraph re-
specting the railroad selection operating as a bar to the admission of
Olson's homestead application apply with equal force against the appli-
cation of Larsen, and other reasons exist why Larsen's homestead entry
should not be admitted, not mentioned, and presumably not observed by
you. First, the homestead affidavit filed by Larsen was executed be-
fore the judge of probate for McLeod County, Minnesota, and there is no
legal authority for the execution ofsuch affidavit before such officer. Sec-
tion 2294 Revised Statutes provides that the affidavit required by sec-
tion 2290 may, under circumstances mentioned, be made "before theclerk
of the court for the county in which the applicant is an actual resident."
This has been construed, and is held, by this office to mean the clerk of
the district court. Second, the matter between Larsen and the railroad
companies was adjudicated in the consideration of his pre-emption ap-
plication, and the decision of the honorable Secretary dated April 20,
1881, was conclusive as to him. His case is precisely like that of Charles
T. Meredith (Los Angeles, Cal.), treated in my letter "F " of November
8, 1883, and I quote from that letter, as applicable to Larsen's case, the
following: "It thus appears that the question as between Meredith and
the railroad company is rs adjudicaeta. In the present application
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Meredith alleges no facts that were not alleged and passed upon under
his first application. The state of facts material to the issue are the
same now as they were then. The fact that the present application is
made under the homestead law raises no new question as to prioriiy
of right between Meredith and the railroad company; it raises no
question -which was not settled by the decision upon his first ap-
plication; and although the ruling of the Department has since chaDged,
cases decided under the former ruling are not to be reopened. (See
case of Perkins, Copp, vol. 9, p. 201.)" In view of all the facts it is
obviously unnecessary to authorize a hearing to determine the priority
of right to the N. 0 NE. , as between Larsen and Olson, because Larsen
could not take the laud as against the railroad company, even though
his settlement upon te same may have been prior to that of Olson.
The principle laid down by the Supreme Court in Atherton v. Fowler ((I
Otto, 513), invoked by Larsens attorney, is not npplicable as against
the admission of Olson's entry, because, since the rouilgation of the
Secretary's decision of April 20, 1881, Larsen has remained upon the
land, if at all, without shadow of claim, and must be considered a mere
trespasser, as far as the United States is concerned. Larsen may ap-
peal in sixty days.

In considering Olson's claim as against the railroad companies, the
rule established by the Graham decision (hereinbefore citecd) is applica
ble, and it must be held that the entry of Cosgrove, No. 1110, existing
at date of grant to the Saint Paul and Pacific Company, and at (late of
withdrawal for the Hastings and Dakota Company, excepted the land
from the grant for the one and the withdrawal for the other, and upon
the cancellation of said entry the land became subject to entry or selec-
tion by the first legal applicant.

Being excepted from the grant to the Saint Paul and Pacific Company
the land was not subject to selection by that company. The selection
of the tract made by said company September, 18, 1880, is therefore this
day held for rejection subject to the right of the company to appeal
within sixty days.

The Hastings and Dakota Company has not selected the land, and it
was legally subject to pre-emption and homestead entry at the date of
Olson's alleged settlement. The facts respecting Olson's residence upol
the land are very satisfactorily established, and his right to the same is
therefore held to be superior to that of the railroad company last men-
tioned, slbject to the right of the company to appeal within sixty days.

Should this decision become final, Olson will be allowed to enter the
land in controversy.

The attorneys in this city for the several companies and parties men-
tioned will be advised by this office respecting this decision, and you
are directed to advise all other parties in interest of the same, and at
the proper time report proceedings to this office.
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SUBSISTING ENVTRY-INDEMNITY LIMITS.

PREST v. THE NORTHERN PACIFIC RAILROAD COXPANY.

A homestead entry existing upon S tract within the indemnity limits at date of with-
drawal is such an appropriation of land as excludes it from the withdrawal, and
it is subject to appropriation by the first legal applicant.

Secretary Teller to COinnissioner MllcF arland, Mlay 23, 1884.

SIR: I have considered the case of Jasper H. Prest, cash entry No.
1,908, of lots 8, 9, 1 and 11, Sec. 5, and lots 3, 4, and 9, of Sec. 7, T. 9
N., R. W., Vancouver, Wash., o appeal by the Northern Pacific
Railroad Company from your decision of December 19, 1881, holding
Prest's entry for approval for patent.

The land is within the indemnity limits of the Northern Pacific Rail-
road Company. Withdrawal of lands within such limits was made for
the benefit of such company September 13, 1873.

The land covered by said entry was embraced in homestead entry
No. 1,648, by James O'Leary, made March 22, 1872, and canceled April
3, 1879.

Prest, the cash entryman, fred deelaraory statement No. 480, July
28, 1879, alleging settlement May 14, 1879.

The question presented is whether O'Leary's homestead entry, exist-
ing at the time of the withdrawal, was such a appropriation of the
land as excluded it from the operation of the withdrawal, and from the
indemnity grant, to such an extent as would authorize the awarding of
it to the first legal applicant.

This question was expressly decided by my predecessor in the ease of
Baughman . Oregon Central Wagon-road Company (Copp's P. L. IL.,
vol. 2, p. 860).

It is claimed by the Northern Pacific Company that said decision was
not well considered and should not be followed.

Lands within indemnity limits are not granted lands. The Compary
as to those lands does not claim to acquire title until actual selection.
In this case there has been no selection The claim of the company is
that when homestead entry No. 1,648 was canceled the tract fell within
the terms of the withdrawal of 1873, and should not again be the sub-
ject of entTy, but should be held to await the exercise Of the " floating
right" of the company to select it in lieu of lands assumed to be lost
in place.

Notwithstanding the withdrawal, your office retained jurisdiction of
tracts covered by entries and pre-emptions at the time the withdrawal
was made, and upon compliance with law would carry such entries and
pre-emptions to patent. Does your office lose jurisdiction of those
tracts by reason of cancellation, subsequent to withdrawal 1 If this
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be so, I call attention in passing to the fact that they could not be
awarded to successful contestants under the act of May 14, 1880.

What does a withdrawal withdraw? I think it will be found, both
ipon principle and authority, that when made in geueral terms it only
withdraws from market public lands lying within the limits of the with-
drawal. That lan(s covered by homestead entries are not l)ublie lands
is well settled by the decisions of the Department and of the courts.
(Graham v. Hastings and Dakot.a Railroad Company, 9 Copp, 236;
opinion Attorney-General MacVeagh, July 15,1881.) Thewords'pub-
lie lands' are habitually used in our legislation to describe such as are
subject to sale or disposal under general laws." (Newlhall v. Sanger, 92
U. S , 761.) Lands then held under homestead entries would not be
public lands, and would not fall within the prohibition of the with-
drawal.

It is claimed, however, that if the homestead entry is canceled subse-
quently to withdrawal, the tract then falls within the ban of the with-
drawal. This effect can only be reached by construing the order to be
an order not only in presenti but infuturo. Such a construction would
be more comprehensive than that generally given to a Congressional
grant or a legislative withdrawal following the filing of a map of defi-
nite location.

It was held in Thomas v. Railroad (3 C. L. O., 197), that a grant to a
railroad company would not take lands otherwise appropriated by reason
of homestead entries existing at date of grant or of definite location,
although subsequently canceled.

In the matter of the Montgomery and Pensacola Railroad (I Lester,
532), Secretary Thompson said: "I think the instructions respecting
the withdrawal of the lands from market should be construed as not
embracing any lands excepting those clearly within them (i. e., within
the meaning and effect of the act). In reference to the grant to Wis-
consin he also said (1 Lester, 539): "Strictly construed, those orders
(of withdrawal) reached only to lands that were in market at the date of
withbdraw~al."

In Railroad v. Fisher (9 Copp L. O., 80) I said:
There can be no doubt that, by the withdrawal, the grant took effect

upon such odd umbered sections of public lands within the specified
limits as were not excluded from its operation.

In Trepp v. Northern Pacific, Company (8 C. L. O., 181) Secretary
Kirkwood said:

Now if there was a pre-emption claim (not since abandoned) attach-
ing to the land at the date of withdrawal, it excluded the land from the
withdrawal and from the grant.

And in the Perkins case I held that the fact of subsequent abandon-
ment was immaterial.

These are instances of construction put upon withdrawals within
granted limits.. If any distinction is to be made it seems to me that



508 DECISIONS RLATING TO THE PUBLIC LANDS.

the withdrawal of lands within indemnity limits should he more strictly
construed against the grantee than a withdrawal within granted limits.
The first is not ordered by the act. It is made in the sound discretion
of the Department. Under the scheme of the granting act to the
Northern Pacific Company which designates indemnity limits, and un-

der the provision in the act that lands in lieu of those lost in place shall
be selected " under the direction of the Secretary of the Interior," it
has come to be regarded as the duty of the Secretary to withdraw from
other disposition a sufficient quantity of lands within indemnity limits
to make good those lost in granted limits.

If the selection of indemnity lauds is to be made under the direction
of the Secretary of the Interior, all that can be demanded of him by
the railroad company is that he shall not allov the lands within the in-
deinnity limits to be appropriated to such an extent that the railroad
company cannot receive the full amount granted to it. To protect the
railroad company the Secretary may be required to withdraw all the
lands within the indemnity limits, or a part only. He may be required
to allow (if the railroad company's grant is one of quantity) the com-
lMny to select all of the lands within the indemnity limits or he may
be required to allow only a small portion of the lands to be selected. It
is discretionary with him as to what lands he will allow the company 1 o
select. It is not by this intended that the Secretary can arbitrarily and
without good cause refuse to affirm the selection made by the company,
for this discretion must be the exercise of judgment on the part of the
Secretary. He ought not to allow the company to select lands on which
settlers have made improvements under the supposition that they would
not be required to make good the amount granted to the company, un-
less it is necessary to do so in order to give the company its full amount
of land granted to it. If then the selection is uInder the direction and
control of the Secretary, the withdrawal must be; and if at any time
the Secretary is of the opinion that he has withdrawn more land than
will be needed from which the elections are to be made, he may modify
such withdrawal, or may revoke the order of withdrawal.

Congress, by the act and the joint resolution of 1870, provided with
liberality for the selection of lieu lands by establishing broad indemnity
limits. The Secretary of the Interior, with the opportunity thus afforded,
and being clothed with ample power by the act to direct the selections,
ought so to direct them as to protect occupants who have acted in good
faith, so far as it can be done consistently with law and due regard to
the rights of the company guaranteed by the act.

In my letter of May 17 last, I declined to withdraw from settlement
any portion of the odd sections of land lying in the second indemnity
limits within the Territories, upon the ground that there did not seem
to be any present necessity for such action in order to protect the com-
pany in its rights to lieu lands.

In this state of the case, while so many lands within indemnity limits
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remain unoccupied and unappropriated, I ought not to construe the or-
ders of withdrawal already made, unless sound rules of construction
leave me no alternative, with such strictness and severity as to take
valuable improvements from settlers who have acted in good faith, and
give them to the company.

The records of your office and of this Department sow that many
tracts, covered by entries at the time of withdrawals, and subsequently
canceled, are occupie(l by settlers who have made or purchased valu-
able improvements under the belief that such entries excepted the tracts
from the withdrawals.

The Bauglman decision (upra) made by my predecessor in 1881 fully
justifies this belief and the action of the settlers in going upon and
claiming such lands.

The delay of the company in locating and constructing its road may
have been unavoidable, but if by reason of such delay the adjustment
of its land grant has been deferred, and the indemnity lands to some
extent overflowed by the tide of emigration, resulting in entries and
improvements upon lands which otherwise might have been secured to
the grantee, the consequences should fall upon the company, and not
upon settlers.

It is urged by the company that the decision in Ryan v. Central Pa-
cific Railroad (99 U. S., 382) controls the case at bar in favor of the
company.

The tract involved in that case was within indemnity limits, and at
the date of the grant was within the boundaries of the Mexican (Diaz)
grant. This grant was declared invalid by the Supreme Court larch
3: 1873. The decision in tat case does not show when the withdrawal
of the land was made within the indemnity limits; but I find upon an
examination of the records of your office that such withdrawal was
made October 19, 1867, and notice thereof reached the local offiee No-
veunber 25 following. Notwithstanding the fact that this withdrawal
had been made and was existing at the time the Mexican claim was re-
jected, the court declared that "at the time of the selection (October
30, 1874) the premises were public land," that " it was as much public
land as any other part of the inational domain.' No other claim had
intervened at the time of such selection. Ryan made his application
to enter long after the selection. The company's right to the land was
put upon the ground that it was not longer sub judice; that it was dis-
embarrassed of the Mexican claim; was public land within indemnity
limits, and therefore subject to the right of selection. Although the
withdrawal remained in terms, does it not follow by necessary impli-
cation that Ryan's claim to the tract would have been confirmed if his
entry had been made prior to the selection y the company It must
follow from the single fact that the land " was as much public land as
any other part of the national domain."

In te Ryan case the case of Newhall v. Sanger is distinguished and
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explained. The distinction made is that when, in the latter case, the
company's right attached, the tract in controversy was sub judice, being
within the exterior limits of a Mexican claim; and that, " as the prem-
ises in controversy were not public lands, either at the date of the
grant or of their withdrawal, it follows that they did not pass to the
railroad company." In the latter case the lands were within the granted
limits. In the Ryan case the land was in indemnity limits, and when
the withdrawal was made the tract was sub judice, but when the com-
pany asserted its right of selection the tract had become " disembar-
rassed " of the Mexican claim. The court said, " the railroad company
had not and conld not have any claim to it until specially selected."
The company selected it long before Ryan applied for it, and it was
awarded to the company.

In the case at bar, when the withdrawal was made the title to the
land in question was embarrassed by O'Leary's homestead entry; when
it became disembarrassed of that claim, and before the company made
or attempted to make any selection of the tract, viz, in May, 1879,
Prest settled upon the land, and in July following made his declaratory
statement therefor.

The principle laid dowin in Newhall v. Sanger, as explained and ap-
plied in Ryan v. Railroad, I think sustains the present holding.

I affirm your decision.

ENLARGED GANT-APPOPRIATED LAYDS.

SAINT PAUL, MINNEAPOLIS AND MANITOBA RAILWAY COIPANY V.

STACY.

The act of March 3, 1865, enlarging the giant of lands for this company did not take
effect as of the date of the original grant of 1857, so as to embrace lands which
at the date of the later grant were lawfully appropriated.

Secretary Teller to Commissioner XcFarland, June 16, 1884.

SIR: I have considered the case of the Saint Paul, Minneapolis and
Manitoba Railway v. John Stacy, involving the SW. i of the SW. i of
See. 7, T. 116, R. 30, and the NW. I of the NW. j of Sec. 24, T. 116, R.
29, Benson, Minn., on appeal by said company from your decision of
February 23, 1883.

The land in said section 7 is within the 20-miles (indemnity) limits of
the grant to said railroad, the withdrawal for the benefit of which be-
came effective July 20, 1865.

The land in question was formerly embraced in homestead entry No.
928, made August 12, 1864, by Carl Strivert, which was on February
28, 1872, canceled for abandonment. August 2, 1877, said John Stacy
made homestead entry No. 7699 of the land.

This statement of fact shows that the case is ruled by my decision of
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the 23d ultimo, in the case of the Northern Pacific Company v. Jasper
H. Prest.

The act of 1857, granting lands to the Territory of Minesota to aid
in the construction of certain railroads, is amended by the act of March
3, 1865, enlarging the grant. It is claimed on behalf of the company
that this enlargement must be treated as if originally made, and " the
right of the company to select and locate indemnity lands within the
enlarged limits of twenty miles must be considered as taking effect as
of the date of the act of 1857."

It will be observed, however, that Strivert's entry was upon the tract
in question at the time the amended act was passed, and thereby the
land was segregated and appropriated. The amended act was made
subject to any and all limitations contained in the act of 1857 "and sub-
sequent acts." The former act reserved all lands sold by the United
States before the line of the road was definitely fixed and those to which
the right of pre-emption had attached. The homestead law was a "sub-
sequent act." If the position taken by the company were conceded it
could not destroy the effect of Strivert's entry existing at the time the
grant was enlarged.

The case of the Missouri, &c., v. Kansas Pacific Railway Company
(97 U. S., 491), cited by the company, while holding that the enlarged
grant took effect by relation as of the date of the former grant, also
holds that the enlarged grant would be subject to all reservations by
way of pre-emption, homestead, or other lawful claims, and would so
take effect by relation as against the United States only.

I affirm your decision.

VI.-INDEMNITY LANDS.

POWEB OF EXECUTIE- ITffD1AWALS.

NORTHERN PACIFIC RAILROAD COMPANY.

The power of this Department to withdraw lands within the granted limits, for the
benefit of the grant, is well settled, and b- parity of reasoning the authority to
withdraw lands in the indemnity lnilo mu t follow.

As to indemnity lands, the law gives at date of definite location, not title, but a right
to acquire title by selection, based on the deficiency ascertained in the granted
limits.

It was clearly the intention of the legislature that, within the indemnity limits fixed
by the Northern Pacific acts, the company should have the opportunity to take
lands, acre for acre, for all those lost in place.

The Secretary of the Interior is, however, empowered with full control, supervision,
and discretion in regard to withdrawals and selections of indemnity lands, which
he is to exercise for the benefit of the public, as well as for that of the railroad
company.

- In the case of this road, existing withdrawals hould be maintained; but at present
it is not deemed necessary to withdraw in the Territories the lands within the
second indemnity limits, established by the Joint Resolution of May 31, 1370.
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Seeretary Teller to Commissioner McFarland, May 17, 1883.

SIn: Your letter of January 22, 1883, after reviewing at length the
practice which has prevailed in your office and in this Department in
reference to the withdrawal of lands within the indemnity limits of rail-
road grants, submits the following question, viz:

Whether I shall direct the local officers to withdraw from entry and
settlement the odd sections within the indemnity limits of the Northern
Pacific Railroad, or whether I shall only mark the outer lines of said
indemnity limits beyond which the railroad company cannot go, and
hold the lands in such limits open to the first legal applicant 

You state-
That it has been the uniform practice, as to all grants having in-

demnity provisions, including that of the Northern Pacific Railroad, to
withdraw from entry and sale the indemnity as well as the granted
lands. It has been the rule, where the maps showing the definite loca-
tion of a road have been presented to the Department, to refer the same
to this office without comment or for appropriate action * , and
the withdrawals have followed as a matter of conrse, and without specific
authority from the Department."

In some instances cited by you, relating to railroad grants other than
that of the Northern Pacific, explicit instructions have been given by
this Department to your office to cause to be withdrawn lands lying

within indemnity limits.
You refer to certain " recent decisions rendered by the Department,"

and seem to be of the opinion that in view of those decisions the prac-
tice of withdrawals within indemnity limits cannot be continued and
the terms thereof be "1 made identical with those heretofore made and
now in force." In support of this view the cases referred to by you are
Blodgett v. The California and Oregon Railroad Company (Copp's L. O.,
6, p. 37), decided by my predecessor, Secretary Schurz, in 1879; South-
ern Patific Railroad Company v. Rosenbur , decided Angust 1S, 1882 ,
and Southern Pacific Railroad Company v. AlcCarty, decided October
31,1882, by this Department.

The first case-that of Blodgett-goes only to the extent of holding
that the pre-emption claim, although initiated by settlement made after
the witbdrawal, might be permitted to remain subject to the right of
selection by the company. It says: " Should the tract in question not
be required in satisfaction of land lost in place, I see no reason why the
claim of Blodgett may not be perfected, upon showing a fil compliance
with the law; this, however, cannot be done while the grant to the
company remains unadjusted."

The case of Rosenburg v. The Southern Pacific Railroad Company is
not an authority upon the question, since in that case it appeared that
the settlement was prior to the withdrawal, and it was held that Rosen-
Om'7s " re-emption claim was valid and subsisting at the date upon
'A lich the company's right attached."

The case of McCarty v. The Southern Pacific Railroad Company was
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based upon the effect of the joint resolution of June 28, 1870 (16 Stat.,
382), authorizing the company to construct its road on the line of a
certain map filed in this Department January 3, 1867, and directing an
adjustment of the land grant accordingly, but which in express terms
saved and reserved " all the rights of actual settlers."

I therefore regard the questions submitted by you as fully open for
the consideration of this Department.

Since the writing of your letter the Northern Pacific Company has
filed a brief upon the questions submitted by you and been granted a
hearing upon such questions.

The act (13 Stat., 365, section 3) grants to the Northern Pacific Rail-
road Company-

every alternate section of public land not mineral, designated by odd
numbers, to the amount of twenty alternate sections per mile, on each,
side of said railroad line as said company may adopt, through the
Territories of the United States, and ten alternate sections of land per
mile on each side of said railroad whenever it passes through any State,
"to which" the United States have lull title, not reserved, sold, granted,
or otherwise appropriated, and free from pre-emption, or other claims
or rights, at the time the line of said oad is definitely fixed, and a plat
thereof filed in the office of the Commissioner of the General Land
Office; and whenever, prior to said time, any of said sections or parts
of sections shall have been granted, sold, reserved, occupied by home-
siead settlers, or pre-empted, or otherwise disposed of, other lands shall
be selected by said company in lieu thereof, under the diection. of the
Secretary of the Interior, in alternate sections, and designated by odd
nlumbers, not more than ten miles beyond the limits of said alternate
sections.

The joint resolution of Alay 31, 1870 (16 Stat., 37S), provides that-
In the event of there not beino in any State or Territory in which said

main line or branch may be located at the time of the final location
thereof the amount of lands per mile granted by Congress to said coni-
pany within the limits prescribed by its charter, then said company
shail be entitled, under the direction of the Secretary of the Interior, to
receive so many sections of land belonging to the United States and
designated by odd numbers in such State or Territory, within ten miles
on each side of said road, beyond the limits prescribed in said charter,
as will make up such deficiency on said main line or branch, except
mineral and other lands, as excepted iii the charter of said company of
1864, to the amount of the lands that have been granted, sold, reserved,
occupied by homestead settlers, preempted, or otherwise disposed of
subsequent to the passage of the act of July 2, 1861.

I am advised by your letter that in the case of the Northern Pacific
Railroad withdrawals of lands within the indemnity limits have followed
the filing of the maps of definite location to the full extent of buth acts
within the States, but within the Territories only to the extent provided
in the first act. Neither act contains any express provisions for the
withdrawal of lands within the indemnity limits.

In many instances acts making grants in aid of the construction
of railroads provide for an executive withdrawal of the lands within

4531 L o-33
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the granted limits. Tlse acts do not, however, generally provide for
an executive withdrawal of lands within the indemnity limits, and where
such a provision exists it is found in general terms, which declare that
it shall be the " duty of the Secretary to withdraw from market the
lands embraced within the provisions" of the act. (13 Stat., 526; 14
Stat., S.)

The grant to the Northern Pacific does not provide, either specifically
or in general terms, for an executive withdrawal of lands wit hin either
granted or indemnity limits.

The power of the executive department of the Goveri ment, how-
ever, to withdraw lands for the benefit of the grant, within the g anted
limits, without any direction expressed in the act, is now too well set-
tled to be questioned. (8 Atty Gen'l Opin., 244; Wolcott v. Des Moines,
5 Wall., 81; Wolsey v. Chapman, 101 U. S., 755.)

Such power had been recognized by Congress (10 Stat., 269), and had
been exercised by the Land Department fbr a long time before the
Northern Pacific act was passed, and must have been well understood
by Congress at the time of the passage of that act.

This Department has held that it had such authority in the case of
the Northern Pacific grant. (Copp's P. L. L., 377.)

The object of the withdrawal is to prevent private appropriation of
the granted lands, which would defeat the object of the grant. (5
Wall., 688, upra.) By parity of reasoning, the authority to withdraw
lands within the indemnity limits must follow. Such authority has
been repeatedly exercised by the Land Department in reference to the
Northern Pacific and other indemnity lands.

It is claimed by the company that the acts already cited, making and
\ ldefiling this grant, operate as an absolute exclusion of the right of

entry or other disposal in both granted and indemnity limits from the
moment of the fixing of the route of definite location by the filing of
the map of such line and its acceptance by this Department. If this
be so, there is manifestly no discretion vested in me as the executive
officer of the law to do more than to decide when such location has
been made, and direct the cancellation of all entries from the date of
such location, while the matter of preparing the notices and limits of
the legislative withdrawal is in progress, and hold all the lands from
that date absolutely subject to the right of selection by the company.

That this is true of the granted lands, "inplace," is now settled law
-as construed by the judicial tribunals, te latest decision being that of
Van Wyck v. Knevals (106 U. S., 360). As to lands there can be
no question of the duty of this Department to give timely notice of the
date and extent of this appropriation by prompt withdrawal, not alone
for the protection of the company, butfor the protection of the settlers,
who can no longer acquire them.,

Respecting the indemnity belt, it is to be observed that the object of
the law is to give within its entire limit just what has been lost in place,
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by other appropriation within the granted limits to the amount of lands
intended to be granted, and no more. If by reason of such appropria-
tion after the date of the act and prior to definite location the whole of
the first belt shall be exhausted, in that event resort may be had to the
second belt, linder the act of 1870, to supply that particular loss, and no
more.

w, with respect to the definite location, the law makes absolute
Cgrant, with precision from that date as to particular lands, because

those lands are immediately identified as a whole-being the alternate
sections on each side of said road. The circumstances or status of each
tract-whether "vacant" or " appropriated"-can then be ascertained.
When ascertained it either falls within the grant as of its date or fails
t pass on account of such exception as the law declares.

As to the indemnity the law gives at date of definite location, not
title but a ight to acquire title by selection-based on the deficiency
ascertained as above. And the provision of 70 rests on a possibility
that at date of definite location there may be in some State or Terri.
tory a want of sufficient lands in the limits fixed in 1864, on account of
subsequent disposals, to make the full original grant; and allows the
deficiency thus caused to be supplied beyond the original limits.

This might seem like a legislative reservation of the first limit or in-
demnity belt from the date of definite location. But the acts place the
whole subject "under the direction of the Secretary of he Interior."
The power to direct a proceeding necessarily implies not mere oversight
in minor details, but control, supervision, discretion; and in such a
matter as the selection and setting apart of public lands for any pur-
pose, out of a body of public lands, where the use of the word "select"
implies that there is something lelt after selection and where other right
to acquire the lands already exists, it must, I think, be held that the
power resides in this Department to adjudge wht n, in what manner, and
to what extent, the statute requires the exercise of such control and di-
rection as to give to the public, as well as the particular grantee, all the
rights and privileges granted by law.

While this is so, and while there perhaps may be cases in which a
common right of selection with the general public and with settlers
would be amply sufficient to enable a company acting with promptness
to secure its full grant, thus dispensing with any withdrawal whatever,
I am convinced that the persuasive force of the acts passed for the
Northern Pacific require such withdrawal to be made as will place be-
yond reasonable doubt any possibility of a miscarriage of their evident
intent with respect to its lands.

The intention of the legislature, as manifest in these land grant acts,
must in good faith he carried out by the Land Department. At the
same time the rights and interests of settlers must be regarded and the
policy of the country in respect to speedy settlement of public lands
not unnecessarily restricted.
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I cannot shut my eyes to the fact that vast areas of lands-public Lit
for the right of selection-lying within indemnity limits, are barred to
settlement, and that the area of arable lands open to settlement is not
great when compared with the increasing demand and is rapidly dimin-
ishing.

It becomes the somewhat difficult duty of your office and this Depart-
ment to administer the laws relating to these grants and the public lands,
and to the rights of settlers, in such manner as to preserve, as far as
possible, the rights and interests of all parties.

It was clearly the intention of the legislature that, within the indlem-
nity limits fixed by the Northern Pacific acts, the company should have
the opportunity to take lands, acre for acre, for all those lost in place,

A considerable portion of the road has already been built; the re-
mainder is in rapid progress of construction, nd the entire road will
probably be completed at an early day. The work of ascertaining what
lands in place have been lost to the company ought to go forward as
rapidly as possible, and the company be enjoined to make selections in
lieu of such lost lands without delay.

If the company neglects to make its selection and takes advantage of
the withdrawals heretofore made, or that may he made hereafter, to
withhold lands within the indemnity limit from the operation of the
settlement laws, not actually needed to make good losses they have
sustained, it will be the duty of the Department to revoke such order of
withdrawal.

In reply to your suggestion whether " the withdrawals hi the in-
deinity limits of this grant are to stand so far as made," I have to ay
that I am of the opinion that such withdrawals should, at least for the
present, be maintained.

I am further of the opinion that, upon filing maps of approved definite
location, withdrawals of lands within the indemnity limits should be
made by you to the extent of the first indemnity limits. Such action
will be in accordance with the practice heretofore pursued by your
office in reference to withdrawals under the grant in question.

I must decline to comply with the request of the company to cause
withdrawal of the lands within the second indemnity limits in the Ter-
ritories. The nearest of these lands are 50 miles and the farthest 0
miles distant from the line of the road. As I am at present advised, I
do not think it probable that the company will ever be obliged to resort
to those limits for selection of lieu lands. But, if such should be the
case, there will doubtless be a sufficient quantity of land left within such
limits to enable the company to secure the full amount of its grant.

It will be borne in mind the Northern Pacific Company claim that its
land grant, being a grant of quantity, "to the amount of twenty alter:
nate sections per mile on each side," is entitled to lands within the
indemnity limits in place of all lands disposed of or to which pre-
emption and homestead rights bad attached, as well before the passage
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of the act as between its date and the time of filing the map of definite
location.

This question is not presented by your letter, and I do not deem it
necessary now to decide it. If, however, the construction claimed by
the company were conceded, I think the indemnity limits withdrawn as
indicated herein will afford ample protection to the grant.

I1DEMNITY LA NDS- WITD R.A V4L,

CIRCULAR.

DEPARTMENT OF TE INTERIOR,
GENERAL LAND OFFICE,

Washington, D. C., S1ay 22, 1883.
REGISTERS AND RECEIVERS:

GENTLEMEN: It appeals that under certain decisions of this office
and the Department a practice has grown up at several district land
offices of admitting pre-emption claims or homestead entries for land in
sections withdrawn for indemnity under grants to aid in the construc-
tion of railroads, to remain of record awaiting the final adjustment of
the grant, when, if the land is not needed in satisfaetion thereof, such
entries or claims may be perfected.

Under date 17th instant, the honorable Secretary of the Interior de-
cided that he had authority to order withdrawals of land within the in
demnity limits of the grant to the Northern Pacific Railroad Company
under. the act of Congress approved July 2, 1864 (13 Stat., 365), and
the joint resolution of May 31, 1870 (16 Stat., 378) and that the with-
drawals for that purpose should be maintained, at least for the present.

In view of the probability that a large proportion of the land in the
indemnity limits will be required to satisfy the several grants in which
indemuity is provided, it is evident that a continuance of the practice of
allowing entries of such lands will result in detriment rather than benefit
to settlers, many of whom would find that the lands entered by them
were needed to make up the losses within the granted limits. In such
an event the settler must either purchase the land at the price fixed by
the company or lose his improvements and the benefits of his labor.

In the decision cited, the Secretary says:
The intention of the legislature, as manifest in these land grant acts,

must in good faith be carried out by the Laud Department. At the same
time the rights and interests of settlers must be regarded, and the policy
of the country in respect to speedy settlement of the public lands not
unnecessarily estricted.

I cannot shut my eyes to the fact that vast areas of lands (public but
for the right of selection), lying within indemnity limits, are barred to
settlement, and that the area of arable lands open to settlement is not
great when compared with the increasing demand, and is rapidly di-
minishing.
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It becomes the somewhat difficult duty of your office and this Depart-
ment to administer the laws relating to these grants and the public
lands, and to the rights of settlers, in such manner as to preserve, as
far as possible, the rights and interests of all parties.

It was clearly the intention of the legislature that within the indem-
nity limits fixed by the Northern Pacific acts, the company should have
the opportunity to take lands, acre for acre, for all those lost i place.

* * * * * * *

The work of ascertaining what lands in place have been lost to the
company ought go forward as rpidly as possible, and the company be
enjoined to make selections in lieu of such lost lands without delay.

If the company neglects to make its selections, and takes advantage
of the withdrawals heretofore made, or that may be made hereafter, to
withhold lands within the indemnity limi from the operation of the
settlement laws, not actually needed to make good losses they have sus-
tained, it will be the duty of the Department to revoke such order of
withdrawal.

The advantage to settlers in awaiting the adjustment of the claims of
the railroad companies for indem and the restoration to uncondi-
tional entry of the lands withdrawn but not needed for that purpose,
over the practice of admitting entries al holding them to await the
result of the adjustment of the grants, by which settlers are kept in
doubt for an indefinite period, with ultimate loss to many, is too plain
for further remark.

The Secretary's decision being applicable to all withdrawals for indem-
nity purposes under railroad grants, you are directed to refuse applica-
tions for lands thus withdrawn, except where the applicant alleges
settlement prior to the date of receipt of the order of withdrawal at the
local office.

Very respectfully,
L. HARRISON,

Acting Commissioner.

DEPARTMENT OF TE INTERIOR,

May 26, 1883.

Approved:
H. M. TELLER,

Secretary.
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VII.-INDIAN RESERVATIONS.

SETTLEMENFS-I WITHDRA TFAL.

BROWN ET AL. V. NORTHERN PACIFIC RAILROAD COMPANY.

No rights were acquired by settlements made wbile the land was in the Idian res-
ervation, and upon the extinguishment of the Idian title the withdrawal for
the grant became effective and prevented the acquisition of any rights by settle-
ment on odd-numbered sections.

Acting Commissioner Rarrison to register and receiver, Miles City, Mfont.,
August 16, 18S3.

GENTLEMEN: Under date September 30, 1882, the register trans-
mittcd, for instructions, certain Sioux half-breed scrip, with applica-
tions to locate the same, iled in the local office at Helena, and traiis-
ferred to your office when it was opened, stating that he was unable to
adjust the locations to conform to the public surveys, which have nowv
been extended over the land, and the following cases have been con
sidered:

Nos. 592 1) and 592 E, 160 acres each, issued to Ellen Brown, filed
August 6, SS0, by & orge B. Wright, attorney in fact.

Nos. 323 D and 323 E, C0 acres each, issued to Rosean Bruguier, filed
August 7, 1880, by Benjamin S. Bull, attorney in fact.

No. 310 D, 160 acres, issued to Sophia Huot, filed August 7, 1880, by
W. W. Hale, attorney i fact.

The lands to which title is sought to be acquired through the location
of said scrip are portions of Sees. 13, 24, 25, and 26, T. 16 N., R. 55 E.,
and 18 and 19, T. 16 N., B. 56 E.

Said townships are within the limits of the grant to the Northern
Pacific Railroad Company by the act of July 2, 1864. (13 Stat., 365.)

A map showing the general route of said company's road was filed in
this office February 21, 1872. A withdrawal from sale or entry of the
odd-numbered sections, both surveyed and unsurveyed, for 40 miles on
each side of the line of route shown on said map was ordered by letter
from this office dated April 22, 1872, which reached the local office, then
at Helena, May 6. A map showing the definite location of the line of
said road through said townships was received in this office October 25,
1880, with a letter from George Gray, esq., general counsel of the com-
pany, to the Secretary of the Interior, dated 21st same month. The
limits of the withdrawal have not been adjusted to said definitely located
line, which through said townships is substantially the same as the line
of general route.

If the land in the odd-numbered sections was withdrawn by the order
of 1872, it was not subject to location at the date of filing of the appli-
cations under consideration.

At the date of the grant to the railroad company, said lands were
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within that portion of the Indian country recognized and acknowledged
as the territory of the Arickarees, Gros Ventre, and Mandan Indians
in the treaty concluled at Foit Laramie September 17,1851. ( evision
of Indian Treaties, p. 1048.) Said treaty was never ratified, but Con-
gress made appropriations in accordance with its provisions.

Under date April 2, 1870, the Commissioner of Indian Affairs sub-
mitted to the Secretary of the Interior a statement relative to the mat-
ter, and recommended that an Executive order be invoked setting apart
a reservation for said Indians, as proposed, and such order was issued
on the 12th same month. (See report of Commissioner Indian Affairs
for 1882, pp. 260-262.)

The reservation thus established-known a3 Fort Berthold Reserve-
embraced an estimated area of 8,330,000 acres (about 4,000,000 in Mon-
tana and the remainder in Dakota), and included the land in question.

By an Executive order dated July 13, 1880 (Id., 262), the boundaries
of said reservation were changed, and that portion in Montana, and the
greater part of that in Dakota, restored to the public domain.

A number of townships in the area thus restored have been surveyed
and others are under contract. The plats of T. 1 6 N., R. 55 and 56 were
filed in our office June 12, 1882.

The second section of said act of 1864 (sura) provides that the United
States shall extinguish, as rapidly as may be consistent with public
policy and the welfare of said Indians, the Indian titles to all lands
falling under the operation of said act, and acquired in the donation to
the road named.

The grant to the company by the third section of said act is of-

Every alternate section of public land, not minerai, designated by
odd numbers, to the amount of twenty alternate sections per mile, on
each side of said railroad line, as said company may adopt, through the
Territories of the United States, * * * and whenever on the line
thereof, the United States have full title, not reserved, sold, granted.
or otherwise appropriated, and free home pre-emption, or other claims
or rights, at the time the line of said road is definitely fixed and a plat
thereof filed in the office of the Commissioner of the General Land
Office. * * *1

My attention has been called to a letter of the honorable Secretary
of the Interior, dated November 1, 1881, in reply to a communication
from Geo. Gray, esq., general counsel for the Northern Pacific Railroad
Company, claiming that under its grant said company had a right to
take from the Crow Indian Reservation, adjacent to the line of its road,
material for the construction thereof, and asking permission to take
such material, with the consent of the Indians, to whom the company
was willing to make satisfactory compensation for the same. This res-
ervation is a part of the territory recognized as that of the Crow Indi-
ans by the treaty of 1851, herein referred to. It was established by a
treaty concluded May 7, 1868, which was formally ratified and pro-
claimed August 12, 1868. (Revision of Indian Treaties, p. 237.) Mr.
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Gray's application was denied by the Department upon the ground
that the laud was not public land at the date of the grant to the rail-
road company, being then occupied by said Indians, who did not ac-
quire title by the treaty of 1868, the effct of which was simply to con-
firm title already existing.

The question before me is not whether the tracts herein described
were public lands at the date of the grant, but were they such at the
date of filing of the map of definite location of the road, and not within
the exceptions specified in section 3 of the granting act.

As herein shown, the Executive order, which extinguished the Indian
right of occurancy, antedated the filing of said map.

No rights were acquired by settlement while the land was in the res-
ervation, and upon the issue of said Executive order the withdrawal of
1872 became effective and prevented the acquisition of any such rights.
(Hoagland v. N. P. R. R. Co., 5 Copp's L. O., 107)

So far, therefore, as the applications under consideration apply to
lands in the odd-numbered sections the sme are held for rejection sub-
ject to appeal within sixty days.

From the plat of the private survey of the claim of Ellen Brown it
appears that the claim is intended to cover a tract of laud twenty chains
in width extending along the right bank of the Yellowstone River for a
distance sufficient to make 320 acres, but in attempting to show sai(l
claim in connection with the lines of public survey, it is found that fol-
lowing the courses and distances given the greater part of the claim
falls in the river. The other claims herein mentioned border on the
Brown claim and their boundaries are governed by the surveys thereof,
so that until the description of said claim is corrected uo part of these
claims can be adjusted. Stich correction requires a new srvey, which
will be allowed provided the boundaries of said claimi were originally
so marked that they can now be found and ientified.

After such correction, it the parties so elect, said claims will be ad
justed as to the even-numbered sections, and hearings will be ordered
to determine their rights as against claimants nder the l)re-emption
and homestead laws and under another scrip location, whose claims for
a part of said even-numbered sections appear of record,

If the parties do not desire to have their claims adjusted to the even-
numbered sections, they may relinquish the same, and have the scrip
returned.

The odd-numbered sections herein described are included in the list
of lands selected for the railroad company filed in your office on June
23d last, received in this office on 23d ultimo.

Notify the scril)pees of this decision. The railroad company will be
notified through its resident attorney by letter from this office.
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VIII.-NEW MEXICO DONATION.

ACT OF JULY 22, 1854-VOID ENTRY.

ATLANTIC AND PACIFIC RA LRoA.D ComANY.

A donation claim void on its face does not except the land from the grant to the
company.

Secretary Teller to Commissioner McFarland, December 3,1883.

SIR: have considered the appeal of the Atlantic and Pacific Rail-
road Company from your decision of August 16, 1882, holding that a
certain donation claim to the SE. i of the NW. 1 of See. 17, T. 7 N.,
R. 22 E., Santa F6, N. Mex., excepted said tract from the grant to saitl
company.

The records of your ofce show that one Francisca Rael filed donation
notification No. 20 for the NE. j of said section on July 29, 1870; that
he relinquished the same ou December 6. 1870-doubtless because of a
misdescription of the tract on which he had actually settled-and filed
notification No. 25 on December 7, 187*0, for the ract first mentioned.
In both said notifications he alleged settlement on March 8, 1863, and
claimed under the donation act of July 22, 1854 (10 Stat., 308). He re-
linquished the tract herein involved on February 21, 1874. Subse-
quently a homestead entry on it was allowed; but this has been dis-
posed of, and does not enter into the case at bar.

The land is within the limits of the grant to the Atlantic and Pacific
Railroad Company, the right to which attached March 12, 1872.

In the case of Juan Rafael Garcia (9 Land Owner, 203) I held that
the said donation act required that settlement and cultivation should
be commenced on or before January 1, 1858. It is manifest, therefore,
that Rael's claim, alleging settlement on March 8,1863, was void on its
face, andl did not except the land from the grant to said company.
(Thomas v. Saint Joseph and Denver Railroad, 3 Land Owner, 197;
Graham v. Hastings and Dakota Railroad, 9 Land Owner, 236).

Your above decision is therefore reversed.
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I=.-PRACTICE.

PARTY-1EMIXTITUJ-RELIEF.

Thoy's HEIRS V. SOUTHERN PACIFIC RAILROAD CoDiPANY.

The defeated party in a case before the Secretary of the Iterior oil appeal is a party
to it until it is closed by execution of the decree. He has the right to call atten-
tion to the manner in which the Secretary's decision is executed by the Commis-
sioner.

After a case has been decided by the Secretary, and a particular relief granted, the
Commissioner cannot grant any relief or direct any action he may think the party
would have been entitled to pou the record, had be applied for it.

Secretary Teller to Commissioner HcFlarland, June 21, 1883.

SIn: I have examined the proceedings had by your office in the case
of the heirs of Daniel Troy v. Southern Pacific Railroad Company, sub-
sequent to my decision therein, referred to in your letter of the 25th
ultimo.

On the 28th day of February, 1881, the heirs aforesaid made appli-
cation to purchase the land involved, under section 2 of the act of June
15, 1880. The defendant, the railroad company, resisted the applica-
tion, claiminig the land by virtue of its grant. The local officers re Feted
the application, but on appeal you granted it; and your decision in that
respect was affirmed, on appeal to this Department, by decision of Feb-
ruary last, and the application to purchase under the provisions of
said act was directed to be allowed.

You state that on February 14, 1883, you transmitted a copy of my
decision to the local office (Visalia, Cal.), and directed that said heirs
be allowed to purchase said land under the act aforesaid; that the next.
day the attorney for said heirs filed an application in your office to have
the tract in question patented to Daniel Troy(deceased), under his home-
stead entry; and that on March 12, after a consideratiQu of the facts,
you revoked your letter of February 14, and instructed the register and
receiver to issue supplemental final certificate, in the name of Daniel
Troy, to cover the land in question; that final certificate was accord-
ingly issued April 11, and approved for patent April 23; and that by
letter of the latter date the attorney for said railroad company requested
your office to recall your said letter of March 12, and to require said
heirs to purchase the land under the act of June 15, 1880, aforesaid.

You further state that on May 9 you advised the attorney for said
railroad company that the claim of the company to said land having
been concluded by the decision of this Department, the question of the
subsequent disposition of the land as between the heirs and the Gov-
ernment was one with which the company had nothing to do.

The attorney for the company having addressed a letter to this De-
partment, proceedings have been stayed by my direction until the ques-
tions thus raised could be determined.
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it i claimed that the company has now no standing in the case, and
that the action and motion on the part of the company should be dis-
missed.

The right of the company to be heard as to the execution of the final
decision is evidently misapprehended by your office, and by the counsel
for the heirs.

When the record is returned to your-office from this Department, with
its decision, and direction for the execution of such decision, it is in the
nature of a remittitur in the law courts. Can there be any doubt about
the right of a party, though defeated in the appellate tribunal, to see
that the decree of that tribunal is executed as therein directed? And
if the tribunal to which the record is remitted should attempt to exe-
cute the decree in a manner different from that ordered, or to substi-
tute another remedy in place of it, would there be any doubt about the
right of such party to move the superior tribunal to correct the pro-
posed wrong execution of its decree?

The decisions of the appellate tribunal are of no avail unless they
are to be executed as made. If the opposite party is not permitted to
move in such tribunal, there is no one that would have that right; for
all others would be strangers to the record. It would often happen that
the defeated party would suffer from a wrong execution of the decree.

In the present case it may make no difference to the company whether
the laud in controversy passes to the heirs by virtue of a purchase or
under an entry made by Daniel Troy in his lifetime. In another case
the rights of the company, in respect to its land grant or the right
to indemnity for the land lost by the particular decision, might be af-
fected.

A party, although the judgment is against him, has a standing in
the case and a right to be heard, until it is finally closed by an execu-
tion of the decree.

I must, therefore, decline to dismiss these proceedings, upon the
ground that the defendant has no standing in the case.

From what has already been said it may be inferred that the prac-
tice of your office in this case cannot be approved.

The application was to purchase the land under the relief act already
cited. The party making it was represented by able counsel, and pre-
sumed to know the relief desired and to which the party was entitled.
The case was considered upon no other ground, and upon the record
furnished by your office, your decision was affirmed, and it was ad-
judged that the party was entitled to purchase under the act aforesaid.

You now direct upon the same record that the register and receiver
issue a final certificate in the name of Daniel Troy, deceased, on his
homestead entry made in 1867. That was not the remedy applied for,
nor was it considered by you or this Department; and the defendant
had not been heard upon that question. The record in this case may
disclose sufficient, facts to authorize the action now proposed by you;
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but after a ease has been heard and decided, and a particular relief
granted, your office is not at liberty to grant any relief or direct any
action which you may think the party would have been entitled to upon
the record if he had applied for it.

Such practice as is now proposed would lead to great confusion and
uncertainty. This Department could not know whether the action di-
rected by its decision was carried out, or some other action or remedy
sulbstituted in its place, xcept by instituting inquiry in your office. In
this case the Department was not asked to modify its decision, and was
in no way advised of te proposed change, until its attention was called
to it by counsel for the defendant.

Your decision that the applicant had te right to purchase the land
in question under said act, affirmed by we February 6 last, should be
carried into effect; and your letter of March 12, directing final cer-
tificate to issue under the homestead entry of Daniel Troy, and all pro-
ceedings subsequent, should be revoked.

X.-PREELIPTION.

PUBLIC SALEs-ACT OP SEPTEMBER 4, 1841,

CENTRAL PACIFIC RAILROAD COMPANY V. OR.

As the pre-emption right upon which Orr bases his right was extinguished on the day
of public sale described, the land becamec public land and passed to the company
under its grant.

Secretary Teller to Commissioner MclFParland, September 21, 1883.

SIR: I have considered the case of the Central Pacific Railroad Com-
pany v. Michael Orr, involving the W. I of the SE. 1, and S. of SW.
i of See. 5, T. 12 N., R. 8 E., M. D. M., Sacramento district, California,
on appeal by the company fr your decision of April 28, 1882.

The tract is within the limits of the grant by act of July 1, 1862 (12
Stat., 489), to the company, the right whereof attached June 1, 1863,
and the withdrawal for which was made September 13, 1862.

It appears that one W. B. Wilson filed declaratory statement No. 421,
for the tract, June 15, 1856, alleging settlement July 1, 1852.

Under date of January 25, 1877, Orr applied at the local office to make
homestead entry of the tract, basing his right upon Wilson's filing, &c.

At Orr's instance citation duly issued the same day to the company
to appear at the local office March 6 ensting. Hearing was accordingly
had, whereat both parties appeared. Under date of June 29, 1878
(the record fails to discover the cause of such delay in the rendition of
their decision), the register and receiver finally found from the evidence
in favor of the company. From such action Orr appealed, but by rea-
son of the contradictory character of certain material testimony, you
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were unable to determine as to the validity of Wilson's claim at the date
the company's right attached, to wit, June 1, 1863. Wherefore you ad-
vised the register and receiver February 24, 1882, to inform appellant
that he would be allowed to explain the patent discrepancy of statement
in the testimony of one of his material witnesses, after due notice to
the company.

This Orr accordingly did, so far as lay in his power, the company's
attorney, T. B. McFarland (who was the register at the time the register
and receiver decided in the company's favor, as aforesaid), objecting to
the admissibility of such testimony at that stage of the proceeding,
after the case had been submitted and forwarded on appeal to your
office. But, notwithstanding such demurrer, you rendered your decision
in question, holding that while the testimony "is not so clear as could
be desired," it establishes the fact that Wilson had a valid subsisting
claim to the tract at the date of the definite location of the road, June
1, 1863, which, under the terms of the statute (12 Stat., 492), excepted
the tract from the operation of the grant.

Without discussing the minutice of the several points of exception
specifically raised upon appeal by the company's counsel, touching
Wilson's personal qualifications and Orr's, it will suffice to state that
your own records discover the fact that the premises were proclaimed
for sale under date of June 30, 1858, but that they were not offered by
reason of their alleged mineral character. Such being the case, Wil-
son should have made proof and payment forthwith, pursuant to the
express provisions of the original pre-emption act, to wit, the act of
September 4, 1841 ( Stal., 457), the fourteenth section whereof pro-
vides-

That this act shall not delay the sale of any of the public lands of
the United States beyond the time which has been, or may be, appointed
by the proclamation of the President; nor shall the provisions of this
act be available to any person or persons who shall tail to make proof
and payment, and file the affidavit required before the day appointed
for the commencement of the sales as aforesaid.

The record fails to discover that Wilson complied with such require-
ment. Hence it must be assumed that he failed to do so, and that the
provisions of the act cited were not available to him. Thus it appears
that the particular claim upon which Orr bases his claim having fallen,
Orr's must fall likewise.

I am therefore of opinion that at the date of the definite location,
June 8,1863, there was, so far as the record discloses, no valid subsist-
ing claim to the tract in question, whereby the same was excepted from
the operation of the grant.

Your decision is accordingly reversed.
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XI.-RELINQUISHMENTS.

A CT OF JUNE 22, 1874-LAND IN LIEU.

HASTINGS AND DAKOTA RAILROAD COMFANY.

The company has not selected the land, neither has it shown that its grant cannot be
satisfied without the same. If it will select the land, and it shall appear that it
is needed to satisfy the grant, the claim thereto will lie adjudicatedl, and, if
allowed, the land may be relinquished under the act of June 22, 1874, in favor of
the settler, and other land taken in lieu thereof.

Commissioner McFarland to Register and Receiver, June 22, 1883.

GENTLEMEN: I am in receipt of your letter of March 12, 1883, trans-
mitting a relinquishment by the Hastings and Dakota Railroad Com-
pany of the following-described tracts:

N. A of NW. iv SW. i of NW. j, and lot 1 of Sec. 5,112, 34, contain-
ing 19-1-7- acres, in favor of Moses J. Griffin, homestead entry No. 6472.
Redwood Falls series * * * also, N, J NW. , See. 29,114, 36, 80
acres, in favor of John Beckendorf, entry number 1,369.

In making said relinquishment, the company claims in lieu of the
tracts relinquished in Griffin's favor, the SW. of SE. J of Sec. 22,120,
39, and lots 3 and 4 of Sec. 8, 120, 44; and also claims in lieu of the
tracts relinquished in Beckendorf's avor the E. of SE. of Sec. 18,
121, 40.

The records of this office show that on March 26, 1880, Griffin was
advised that he might relinquish the lanI embraced in his entr, and
make a new entry, or that his entry (6,472) might remain intact upon the
records, subject to the right of the company to select the land (em-
braced in said entry) if it was needed to satisfy the grant. The com-
pany through its resident attorneys was advised that if it should relin-
quish the land embraced in Griffin's entry, under the act of June 22,
1874, Griffin's entry might be perfected and the company given indem-
nity therefor. The land entered by Griffin is within the 20-mile idem-
nity limits of the grant for the road named. It was reserved at date
of Griffin's entry in order that the company might, if found necessary,
select it to help satisfy any deficiency occasioned by losses in the granted
limits. The company has never selected the land for that or any pur-
pose. Neither has the company hown that its grant cannot be sat-
isfied without said land. The right of the company has not in any
seuse attached to said land. If indemnity was now given the company
for said land, the indemnity would not represent any loss in the primary
limits of the grant. I cannot, therefore, accept the relinquishment by
the company of the tracts embraced in Griffin's entry, and to that ex-
tent the decision of my predecessor-made in error-is reversed. If,
however, the company will regularly select the N. , NW. 1, SW. i
NW. *, and lot 1, of Sec. 5, 112, 34, and if it shall appear that they
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are needed to satisfy its grant, its claim thereto will be adju(icated,
and if allowed, the company may then relinquish the land and receive
indemnity therefor, under the act of Jne 22, 1874. Pending such ac-
tion the land in even-numbered sections, named by the company, to wit,
SW. of SE. j of Sec. 22, 120, 39, and lots 3 and 4 of Sec. 8, 120, 44,
will be reserved from entry. It will be observed that the act of June-
22, 1874, was passed for the relief of actual settlers "' whose entry or
filing has been allowed under the pre-emption or homestead laws of the
United States subsequent to the time at which by the decision of the
Land Office the right of said road was declared to have attached to said
lands." * * For many yearspriorto the decision by the Supreme
Court of the United States in the case of Michael Ryan rs. The Central
Pacific Railroad Company, it was the rule of the Land Department that
the grant to a railroad company took effect upon lands within the in-
(lemnity limits at the same time it did upon lands in the granted limits.

Said rule obtained until April 7, 1879, when the Secretary of the In-
terior announced (in the Blodgett case) the rule established by the
Ryan decision made during October term, 1878. It is clear, therefore,
that the act of June 22,1874, can be applied to the relief of Griffin, pro-
vided that sch application does not " enlarge or extend 1" the grant for
the Hastings and Dakota Railroad, to avoid which the company must
proceed in the manner heretofore directed, and if the company's right
to the land (claimed by Griffin) is established, said right will e held
to relate hack-so far as the act of June 22, 1874, is concerned-to the
date of the granting act of July 4, 1866. The case of John Becizendorf,
who on March 12, 1883, was allowed to make a timber-culture entry of
the N. W of NW. of Sec. 29, 114, 30, differs from that of Griffin in that
the land is within the granted limits of the road, and the entry made
by him (Beckendorf) is not of the class For which the act of Jtne 22,
1874, provides relie. e is not an " actual settler" on the lan(l whose
entry or filing has been allowed under the re-emption or hontestead
laws"; consequently the relinquishment in his favor made by the Hast-
iugs and Dakota Railroad Comiipany is rejected. The N. jofW oT1of Sec.
29, 114, 3, was selected on January 12, 1874, by said company. On
December 6, 1881, in the case of the Company v. Charles Beckenlorf,
the land was awarded to the company, and -on should not, therefo ie,
have ermitted the entry before submitting the application to this
office.

The N. i of NW. j of Sec. 29, 114, 3, was entered on Aug ust 4, 1865,
by George W. Whitehurst, and on June 5, 1807, said entry was canceled.
Whitehurst's entry, under the rule established in the case of Julia D.
Graham, decided February 12, 1883, must be held to have excepted the
land from the operation of the grant (of July 4, 1806) to the Hastings
alid Dakota Railroad Company.

The entry of John Beckiendorf will accordingly be permitted to remain
intact upon the records. of this office, sulljoct to appeal by said company,
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which has not acquired title to the land under the award of December
6, 1881.

Notify Griffin and Beckendorf; the company will be notified by this
office.

DEFINITi LOCATION.- WITHDRA WAL.

MONAGLE V. NORTHERN PACIFIC RAILROAD COMPANY.

Where an entry subsisting at the date of filing of the map of general route was can-
celed for voluntary relinquishment, prior to the definite location of the road, the
tracts covered thereby became public land and were subject to the withdrawal
for indemnity purposes.

Commissioner McFarland to register and receiver, Walla Walla, Wash&.,
September 14, 1883.

GENTLEMEN: I have considered the appeal of Dennis Monagle from
your decision of April 24, 1883, rejecting his application of same date
to enter under the homestead laws the S. * of NE. I, N. J of SE. I- Sec.
9, T. 10 N., R. 39 E., W. M. The lands in question are within the limits
of the grant of July 2, 1864 (13 Stat., 365), to the Northern Pacific
Railroad Company. The withdrawal of the odd-numbered sections,
based upon the filing of the map of general route, took effect August
13, 1870. They also fall within the 50-mile or indemnity limits of the
withdrawal on definite location of the road, notice of which was received
at the local office November 30, 1880.

The records of this office show that on March 22,1869, John A. Starms
made homestead entry, No. 956, of said tracts, which was canceled for
voluntary relinquishment January 2, 1872.

The cancellation of said entry prior to the date of the definite location
of the road served to restore the tracts to the public domain, and being
within indemnity limits they became subject to the withdrawal. (See
Perkins v. Central Pacific Railroad Company, 9 Copp, L. O., p. 200.)

Your decision in rejecting said application is affirmed.
You will so notify Mr. Monagle, allowing sixty days for appeal.
The railroad, company will be advised by this office.

4531 L o-34
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SELECTION OF LIEU LANDS.

RITCHMAN ET AL. V. NORTHERN PACIFIC RAILROAD COMPANY.

The right of the company attached to the tracts relinquished upon definite location,
and having constructed its road opposite the same it is in a position to demand
patent therefor, were it not for its relinquishments in favor of settlers under the
act of June 22, 1874.

The relin qo ishments were asked for by the Commissioner and were executed, and the
selection of other lands made by the company in good faith.

Said selection was a valid claim subsisting at the date of plaintiffs' applications,
which claim has since been perfected by construction of the road.

Commis-sioner llcFarland to register and receiver, Helena, Mont., October
22, 1883.

GENTLEMEN: I have considered the appeal of Isaac Hitchman, Hlen
rietta Reid, and Sarah E. Brown, by their attorney, Massena Bullard,
from your rejection of their applications to make additional homestead
entries or tracts in T. 9 N., R. 10 W., transmitted with the register's
letter of the 14th April last.

The application in behalf of Hitchman is for SE. 4 of NW. 4 and N. 4
of SW. 4, Sec. 14.

That for Reid is for SW. 4 of SW. 1, Sec. 14, and N. i of NE. , Sec.
22, and for Brown for S. v of NE. , Sec. 22.

Said applications were filed in your office March 8, 1883, and rejected
by you for the reason that the tracts described therein were selected by
the agent of the Northern Pacific Railroad Company November 4,1882,
under the act of June 22, 1874, in lieu of tracts relinquished in favor of
actual settlers, and were not subject to entry.

The records show that the SE. of NW. 4 and N. of SW. 1 Sec. 14
were selected by the agent of the railroad company, as above stated, in
lieu of NE. of SW. and S. of SW. Sec. 21, T. 5 N., R. W W., re-
linquished in favor of Charles Rivers, who made pre emption cash entry
No. 730 of the same February 23, 1880.

The SW. of SW. Sec. 14, and N. 4 of NE. i Sec. 22, were selected
in lieu of SE. 4 of SE. Sec. 15, T. l2 ., R. 5 W., relinquished in favor
of Samuel F. Ralston, who made homestead entry No. 754, covering the
same, April 10, 1872, and the E. of SE. Sec. 19, T. 13 N., R. It W.,
relinquished in favor or John W. Blair, who made pre-emption cash
entry No. 558 of same September 29, 1875.

The S. of NE. I Sec. 22 was selected in lieu of the S. of SW.i
Sec. 29, T. 11 N., R. 3 W., relinquished in favor of James R. Johnson,
who made homestead entry No. 763, covering the same, April 15, 1872.

The foregoing relinquishments were all accepted by this office.
Maps showing the line of said railroad as definitely located were filed

in this office June 6, 1882, and the tracts relinquished fall within the
40-mile (granted) limits of said definitely located line.
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The road has been constructed, and that portion opposite T. 11 N., B.
3 W., and 12 W., R. 5 W., was accepted by the President September 7,
1883. That portion opposite T. 5 N., R. 10 W., and 13 N., R. 11 W.,
was accepted on the 4th instant.

At the (late when the list of lieu selections was filed in your office
there were no claims to the tracts described therein subsisting on the
records.

As grounds for appeal, counsel of the applicants asserts that the
company had not completed its road opposite the lands applied for, and
had not at the date of said applications so far complied with law or
with the terms of its grant as to entitle it to any claims to said land.

It is true that the road had not been completed at that time. It had
been definitely located, however, and was in rapid process of construc-
tioll, and has since been completed opposite said lands.

The right of the company to the tracts relinquished attached upon
definite location, and but for such relinquishment it is now in a position
to demand patent for the same. Te relinquishments were asked for
by this office for the relief of settlers whose claims could not have been
perfected otherwise.

The relinquishments and the selection of lien lands were made in
good faith. In my opinion said selection was a valid claim subsisting
at the date of the applications before me, which, now that the lands
have been earned, has been perfected, and your action in rejecting said
application is affirmed, subject to appeal within sixty days.

Advise the applicants accordingly. The railroad company will be
advised through its resident attorney by letter of even date.

PENINSULAR RAILROAD COMPANY V. CARLTON AND STEELE.

Status of the lands claimed by this railroad company. Lands having been once
relinquished by the company cannot be again claimed by it.

Secretary Teller to Commissioner McFarland, November 14, 1883.

SIR: I have considered the appeal of the Peninsular Railroad Com-
pany, said to be successor and assignee of the Atlantic, Gulf and West
India Transit Company, from your decision of August 15, 1882, holding
for patent the homestead entry of MeKeen Carlton, made May 29,
1873, for the NE. of the SE. J of Sec. 1, T. 11 S., R. 22 E., Gaines-
ville, Fla, upon which final proof was made January 30, 1879, final
certificate No. 1905, and also holding for patent the homestead entry
of Archy Steele, made October 25, 1875, for the SE. i of the NE. ,
and the NE. of the SE. i of Sec. 5, T. 13 S., B. 22 E., in the same
land district, upon which final proof was made December 4, 1880, final
certificate No. 2128.
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The tracts named lie within the 6-mile limits of the Tampa Bay por-
tion of the Atlantic, Gulf and West India Transit Company, and your
decision holds that the rights of the company did not attach until
March 16, 1881, when withdrawal of lands was made for the benefit of
the company, under Secretary Schurz's instructions of January 28, 1881,.
and hence that the entries being of prior date to the withdrawal must
be sustained. The company claims that its rights attached upon the
filing of the plat of survey in your office in 1860.

The act of May 17,1856 (11 Stat., 15), granted to the State of Florida
to aid in the construction of certain railroads in that State-of which
that herein named is or is supposed to be one-every alternate odd
section of land for 6 miles in width on each side of each of said roads
and branches. And in case the United States had, when the lines or
routes of said roads and branch are definitely located, sold any of the
granted land, or the rights of pre-emption head attached to the same,
the State might select, subject to the approval of the Secretary of the
Interior, so much land in alternate sections or parts of sections as
should be equal to the lands so sold or otherwise appropriated, or to
which the rights of pre-emption had attached; and if either of the
roads named should not be completed within ten years, no furtLer sale
of land should be made by the State, and the lands unsold should re-
vert to the United States.

The facts involved in this and other like cases are fully set forth in
the papers and exhibits accompanying my letter of January 12. 1883,
in answer to the resolution of the Senate of December 27, 1882, asking
information relative, among other things, to contested homestead entries
in the State of Florida. It appears therefrom that a withdrawal of
lands on the line of the road in question was ordered by your office
on September 6, 1856, which was so modified September 12 following
as to permit pre-emption settlement and entries until the line of road
should be definitely located. On April 25, 1857, the local officers of
the land district were instructed not further to permit any such filngs
or entries. This inhibition continued in force for some years, but was
subsequently disregarded in consequence of the failure of the company
to locate its line, and the expiration of the period within which the
road should have been constructed under the grant. In 1875, the
Atlantic, Gulf and West India Transit Company applied to file, as a
map of definite location, a map purporting to be a copy of a map of
definite location prepared in 1860. It appears that the original of this
map was sent to your office in 1860, but was not accepted by reason of
the non-signature of the governor of the State of Florida thereto; and
it being lost or mislaid, a copy thereof was offered in December, 1875.
But April 29, 1876, Secretary Chandler refused to accept it, because
the act of definitely locating the road could only be performed by or
under authority of the St.ate within a reasonable time after the date of
the grant-which did not appear-and, in all cases, before expiration
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of the time for completing the road. From the date of that decision to
the withdrawal in 1881, the od-numbered sections within the limits of
the grant were treated as public lands, and settlements and entries
were allowed thereon, and a large number have been held for patent
by your office, but await action on the company's appeal.

On November 10, 1879, you submitted to Secretary Schurz the com-
pany's application for review of Secretary Chandler's decision, claim-
ing that material facts which went to show the authority of the com-
pany to locate the line and file the map, were not before him-much of
the matter being newly discovered-which if presented and considered
would have led him to a different conclusion. In his ruling of January
28, 1881, Secretary Schurz held that the correspondence of the map of
1860 with the copy filed was sufficiently shown, and that there was no
doubt that the line exhibited by the copy was surveyed and marked as
the definite location of the road; that it was recognized as such by
the officers of the company and the State authorities, and having the
approval of the Governor of the State, the only question was whether or
not the lands could be legally certified to the State, in view of the lim-
itation of the time contained in the granting act; and holding that this
question was settled by the case of Schulenberg v. Harriman (21 Wal:
lace, 44) in favor of the company, he transmitted the map for your
files, and directed the necessary withdrawal of lands. He also said-

Your attention is also particularly invited to the formal waiver of the
company in favor of actual settlers prior to December 13, 1875, and you
are instructed to make respectful request for a like waiver covering
the time since that date, and up to the time when formal notice of the
withdrawal can be communicated to the district land office.

On March 16, 1881, you advised the company of Secretary Schurz's
decision and request, and April twenty-first following again addressed
it, stating that as questions relating to the company's -lands were al-
ready arising, asked that your office be advised at once what course
the company intended to pursue as to the relinquishment referred to
by Secretary Schurz. Replying under date of April 26 to your two let-
ters, the president of the company requested rom you a list of the ac-
tual settlers, the particular tract occupied by each, and when the entry
was made, and said-

You may rely upon it that the company will do what is equitable in
respect to bona fide settlers, and upon receiving the information above
asked, it will at once submit for your consideration what appears to it
consistent withjustice applied in a liberal spirit.

You replied, May 10, that the company having previously made a
waiver of like effect, covering a period from the date of the grant up to
December 13, 1875, if the one now asked for is made, proper credit
would be given the company in every case in which they are entitled to
indemnity under the act of June 22, 1874, and therefore no question of
" loss " was involved in the relinquishment asked for, which you hoped
would be made at an early day.
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On June 25, 1881, the president of the company advised you that,
having previously decided to relinquish in favor of actual settlers prior
to December 13, 1875, and to accept substitute lands-that 941 home-
stead entries had been made on lands between Waldo and Tampa Bay,
628 of which were since December 13, 1875, it had now decided, in con-
sideration of all the circumstances "to extend the relinquishment or
waiver, heretofore made, to all actual bona fide settlers who made im-
provements prior to March 16, 1881. * * * The Department can ac-
cordingly apply this waiver or relinquishment in its action upon the
cases of all such actual settlers who shall have entitled themselves to
patents. In making this relinquishment the company reserves the right
to select under the act of June 22, 1874, equal quantities of other lan(l
in lieu of tracts embraced in such entries as may be relieved hereby,"
and under date of September 28, 1881, the company filed separate re-
linquishments covering 161 entries, comprising 15,589.21 acres in odd
sections, within said six miles, and in January 1881, and in March and
April, 1882, selected other lands in lieu of relinquished tracts, aggregat-
ing 49,801.95 acres. These selections appear not yet to have been acted
upon by your office, and the right of the company has not been deter-
mined.

The relinquishment of April 1, 1876, was as follows: "Resolved, That
this company hereby waives all claim to so much of the land on each
side of their line of road between Waldo and Tampa Bay to which this
company is entitled by law, as may be found by the General Land De-
partment at Washington to be occupied by settlers who may be entitled
to equitable relief up to December 13, 1875, saving and reserving to
this company any and all rights of indemnity vested in the company
under existing laws."

Neither question as to the time when the company's map was legally
and in fact filed, nor as to the date of withdrawal of lands for its bene-
fit, nor as to the company's right to indemnity for hlnds relinquished,
is involved in the present cases. Those questions are not raised by the
appeals, and the present entrymen are not interested therein, but the
only one is whether the tracts have been relinquished by the company;
and this I cannot doubt. These relinquishments, made under full
knowledge of the law and the facts, are absolute and unconditional.
That they are coupled with a reservation of the company's right to in-
demnity cannot affect their validity. Indemnity undoubtedly follows
relinquishments under the act of June 22, 1874; but these are separate
and distinct questions, each to be determined under the law. I concur
with Secretary Schurz in the opinion that the company made a " formal
waiver " of lands in favor of actual settlers prior to December 13,1875,
and with your opinion to the same effect. This waiver embraces the
lands covered by the entries in question; and there being no other
claimant to the tracts, they must be sustained.

Your decision is affirmed for the reasons stated.
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WITHDRAWAL- WAUyER.

ATLANTIC, GuLF AND WEST INDIA TRANSIT RAILROAD COMPANY

V. MARTIN.

June 25, 1881, the company filed a formal extension of the relinquishment or waiver
theretofore made in favor of actual bonafide settlers who had made improvements
prior to March 16, 1881-the date when the withdrawal was ordered.

The waiver embraces the land covered by the entry; the settler comes within the
terms of the relinquishment. Entry sustained.

Secretary Teller to Commissioner McFarland, November 14, 1883.

SIR: I have examined the case of the Atlantic, Gulf and West India
Transit Company v. Charles Martin, involving the SE. 1 of the NW. j
of Sec. 29, T. 10 S., R. 23 E., Gainesville, Fla., on appeal by said com-
pany from your decision of July 12, 1882, holding said Martin's cash en-
try for approval.

The tract in question lies between the 6-mile limits of said company's
railroad, between Waldo and Tampa Bay.

The facts relating to the filing of the map of the route of said road on
December 14, 1860, which was lost or destroyed, the filing of a duplicate,
and the respective decisions of my predecessors, Secretaries Chandler
and Schurz, and other facts connected therewith, are fully set forth in
my decision of this day in the nearly parallel cases of the entries of
McKeen Carlton and Archy Steele.

The order of withdrawal was made on March 16, 1881, and notice
thereof received at the local office March 26, following.

June 25, 1881, the company filed a formal extension of the relinquish-
ment or waiver theretofore made in favor of actual bona fide settlers who
had made improvements prior to March 16, 1881-the date when the
withdrawal was ordered.

The waiver embraces the land covered by the entry, the settler comes
within the terms of the relinquishment, and there is no other claimant
to the tract.

You state in your decision that-

Mr. Martin's entry having been initiated under the provisions of the
homestead laws prior to March 26, 1881, his said cash entry, under act
of June 15, 1880, made after that time, was properly allowed, and the
company will not be entitled to indemnity under the act of June 22,
1874.

The question whether the company will be entitled to indemnity for
the traet aforesaid is not now before me. It will be proper to consider
that question when the company makes application, under the act of
Jne 22, 1874, for land in lieu of said tract.

It is clear that the tract is within the terms of the relinquishment,
and it is unnecessary now to consider whether without such relinquish-
ment the entry could have been maintained under the act of June 15,
1880, as stated by you.

For the reasons stated, I affirm your decision allowing the entry.
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DEFINITE OCATION-FILING MAP OF ROUTE.

TALBERT . THE NORTHERN PACIFIc RAILROAD COMPANY ET AL.

Where an entry existed at date of filing map of general route, which was, after such
filing and before definite location of the road, canceled for voluntary relinquish-
ment, the land covered thereby becomes public land, is not to be hold to await the
definite location of the road, but is open to the first le-al applicant.

Secretary Teller to Commissioner MeFarland, March 10, 1884.

SIR: I have considered the case of John A. Talbert v. The Oregon
and California and the Northern Pacific Railroad Companies and John
Fitzgibbons, involving the NW. I of the SW. and lot 1 of Sec. 3, and
lot 1 of Sec. 10, T. 2 ., R. 2. E., Oregon City, Oreg., on appeal from
your decision of June 16, 1880, rejecting the application of Mr. Fitzgib-
bons and the claim made by the Oregon and California Company, and
holding Talbert's filing for cancellation so far as it relates to the said
NW. i of the SW. , but permitting him to hold lot I in Sec. 10 and
lot 1 in Sec. 3.

You did not, however, at the time of your decision, award to the
Northern Pacific said NW. I of SW. , because the line of its road was
not then definitely fixed.

Talbert appeals from so much of your decision adverse to him as relates
to said NW. I of SW. , and the Northern Pacific Company from that
part of your decision adverse to said company which relates to said lot
1 in Sec. 3.

Map of general route of the said Northern Pacific Company was filed
August 13, 1870, and withdrawal followed. June 3, 1863, one Noble N.
Matlock made homestead entry No. 94, of said lot 1, Sec. 3, and lot I,
Sec. 10, and, as the papers show, probably intended to include said NW.
; of SW. 1. No correction, however, was made, and the old entry was
canceled for voluntary relinquishment December 16, 1867. May 4,
1868, Thomas J. Matlock made homestead entry No. 1,046 for all of said
tracts. This entry was also canceled January 5, 1872, for voluntary
relinquishment.

April 2, 1872, said John A. Talbert filed declaratory statement No.
2,633 for all of said tracts, alleging settlement March 30 of same year.
He made some improvements and bought others previously made by
Matlock. He or his family occupied the land continuously, with the
exception of a few months, from the date of his filing to the time he made
his proof. The Oregon and California Company and John Fitzgibbons
not having appealed from your decision, no recitation of facts is neces-
sary to show the claims made by them.

The land grant to the Northern Pacific Company was made July 2,
1864. As we have seen, said lot 1 in Sec. 3, claimed by said company,
was at the date of the act granting lands thereto covered by the exist-
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ing homestead entry of Noble N. Matlock. The same lot was, however,
embraced in homestead entry No. 1046, subsequently made by Thomas
J. Matlock, which also included said NW. of SW. . The last-named
entry had a valid existence at the time of filing the map of general
route. The disposition of lot 1 aforesaid will therefore follow that of
the said NW. 1 of SW. , if I shall reach the conclusion that the last-
named tract should be awarded to Talbert.

Such a conclusion would make it unnecessary at this time to consider
the question as to the status of a tract of land covered by a homestead
entry at the date of the grant, and canceled before filing map of gen-
eral route.

As to the said NW. 4 of SW. 1, you hold Talbert's filing for cancella-
tion, but state that, "as the Northern Pacific Railroad is not definitely
located, no award of the land will be made at this time."

For this tract a valid homestead entry was made May 4, 1868, and
remained until January 5, 1872. At the time this entry was made no
map of general route affecting this land had been filed, and no with-
drawal made. It was clearly the intent of the act that, notwithstand-
ing the fact of the grant, homestead entries and pre-emption filings
could be made, and the settlement of the country continue unobstructed
until the general route was fixed by the company, and the grant, as in-
dicated by the lines of such route, protected by withdrawal. Until that
-was (lone it could not be known where on the face of that region of the
country, then an almost unbroken wilderness, the zone of the grant
would be marked out. This homestead entry having been made while
the country remained in that condition, it was not disturbed by the
grant, and was found to have a valid existence at the time of filing the
map of general route, and of the withdrawal thereunder.

When, therefore, at a time subsequent to the filing of the map of
general route, this homestead entry was relinquished, what was the
status of the land? Did it become public, and subject to Talbert's pre-
emption, or did it in some manner inure or attach to the grant, so that,
as held by your office, no award could be made of it until the line of the
road was definitely fixed ?

The sixth section of the granting act provides for a survey, after the
general route is fixed, of all lands within its limits, and then declares
that the "odd sections of land hereby granted shall not be liable to sale,
or entry, or pre-emption, before or after they are surveyed, except by
said company, as provided in this act." That is, after the general route
was fixed, the odd sectionsembraced within its limits, whether surveyed
or unsurveyed, were to be no longer subject to sale, entry, or pre-emp-
tion. The grant, although in terms in prwasenti, acquired Io precision
until the general route wAs fixed. It might be located anywhere within
the United States north of the forty-fifth degree of latitude, with ter-
minal points on Lake Superior and Puget Sound.

The sixth section prohibited any sale, entry, or pre-emption after the
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general route was fixed; and the third section declared what lands the
company should have, viz, those to which "the United States have
fall title, not reserved, sold, granted, or otherwise appropriated, and
free from pre-emption or other claims or rights at the time the line of
said road is definitely fixed and a plat filed."

In Thomas v. Railroad (upra), decided by this Department in 1877,
it was held that a homestead entry existing at the time of filing the
map of definite location was an appropriation of the land; and although
subsequently canceled for abandonment, the lands were excluded from
the grant.

In the case of Trepp v. The Northern Pacific R. R. (2 Copp's P. L. L.,
908), decided by my predecessor in 1881, it was held that-

If there was a pre-emption claim (not since abandoned) attaching to
the land in question at the date of the withdrawal (upon filing map of
general route), it excluded the land from the withdrawal, and from the
grant, as effectually as if the map of definite location had been filed and
accepted at the same time as and instead of the map of general route.

If, as held in the Thomas case, abandonment subsequent to definite
location was immaterial, then it is immaterial if subsequent to location
of general route; otherwise the doctrine in the Trepp case (that the ex-
istence of the pre-emption claim at the time of the general route loca-
tion "excluded the land from the withdrawal and from the grant as
effectually as if the map of definite location has been filed and accepted
at the same time as and instead of the map of general route") is not
correct.

The Trepp decision was made upon recalling a decision adverse to
Trepp, and seems to have been well considered. It simply recites the
fact that the pre-emption claim existing at the time of filing the map of
general route had not been since abandoned. It was not, therefore,
necessary to consider what would have been the legal result if it had
been abandoned. But from the principle laid down in the case, I think
it must follow that abandonment would have been immaterial.

The recitation of that fact may have been thought to be necessary
because it had been held in Gates v. Railroad (5 Copp's L. O., 150) that
a pre-emption claim existing and capable of being perfected at the date
of the grant, if subsequently abandoned, did not except the land from
the grant.

This case was, however, overruled in my decision in the case of Per-
kins v. The Central Pacific Railroad Company (9 0. L. O., 201).

It is well settled that if Matlock's entry No. 2,633, made May 4, 1868,
and existing at the time of filing the map of general route, August 13,
1870, had not been cancelled for voluntary relinquishment, the land
would have been excepted from the grant, because such entry was a
legal appropriation of the land. a

That proposition being established, does it notfollow thatsubsequent
cancellation because of relinquishment is just as immaterial in the case
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where the land is excepted from the grant because of being otherwise
legally appropriated at the time of filing the map of general route as,
where it is legally appropriated at the date of the grant, or on filing
map of definite location, and then subsequently abandoned e

The point, in each instance, upon which the question turns, is the
fact that a legal appropriation of the land existed at the time of the
happening of the particular event.

When the line of road was definitely fixed the grant would relate
back, and take the lands reserved by filing the map of general route,
so far as the line of definite location corresponded with the line of gen-
eral route. But I see no reason why the grant should by relation take
lands which were not reserved because of being otherwise appropriated
at the time the general route was fixed.

The existence of the valid homestead entry at the time of filing the
map of general route excluded the land from the operation of the with-
drawal which took place upon filing such map; and being so excluded,
it did not upon subsequent abandonment fall to the grant, but was sub-
ject to be awarded to the first legal applicant.

You refer to the case of Fleetwood v. The Northern Pacific Company,
decided by your office February 14, 1877, to the effect that a claim initi-
ated by settlement prior to withdrawal " must be carried beyond the
date of definite location to defeat the operation of the grant"; and.
you state that it was based upon the opinion of March 22, 1873, of the
assistant attorney-general. That opinion, however, related only to en-
tries made after the filing and approval of the map of general route, and
is not an authority upon the question under consideration.

In the later case, however, of James Conley v. The Northern Pacific
Railroad Company et al., and several other cases now before me, you
bold that a homestead entry made after the date of the grant, and ex-
istent at the time of the withdrawal under the map of general route, ex-
cepted the land from the grant.

It is not necessary in this case to consider what would be the effect of
the provisions of the third section of the granting act in case the land,
without regard to its previous condition, was found, at the time the lo-
cation of the road was definitely fixed, to be "free from pre-emption or
other claims or rights," and to which the United States might then " have
full title, not sold, granted, or otherwise appropriated

The precise question presented by the present case is as to the dispo-
sition which should be made of a tract of land covered by a valid home-
stead entry at the time the general route was fixed-whether it shall be
awarded to the first legal applicant, before such definite location, or
withheld from settlement to await such definite location.

I am of the opinion that the land in such a case should be awarded
to the first legal applicant.

Any other construction would fall with severity upon settlers who
have occupied and made valuable improvements upon lands of the char-
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acter under consideration, acting upon the belief that they were ex-
cepted from the railroad grant-a belief not without support found, as I
think, in the decisions of this Department. On the other hand, this
construction entails no special hardship upon the company, which takes
lands within the indemnity limits in lieu of those lost in place.

I reverse your decision so far as it relates to said NW. i of the SW.
i, and award said tract to Talbert; and I affirm your decision awarding
to him said lots 1 and 1, for the reasons aforesaid.

BEFORE SELECTION-ACT OF JUNE 22, 1874.

HASTINGS AND DAKOTA RAILROAD COMPANY . BAILEY.

A relinquishment of a specified tract, properly executed by the grantee, must be filed
before, or concurrently with, a selection in lieu thereof under the act of June
22 1874.

Secretary Teller to Commissioner McFarland, April 25, 1884..

SIR: I have examined the case of the Hastings and )akota Railroad
Company v. Andrew J. Bailey, involving lots 1, 2, 3, and 4 of Sec. 26
north of Minnesota River, T. 121, R. 46, Benson, Minn., on appeal by
said company from your adverse decision of March 12, 1883.

It appears from the affidavit of Bailey, made December 19, 1882, and
filed in the case, that said lots contain about 172 acres; that he moved
thereon with his family in the summer 1878, built a good frame house 20
by 20, with L's, walled up a cellar thereunder, built granaries, stables, and
barns, has a curbed well, 50 acres of land under cultivation, has planted
five hundred forest and shade trees, and has set out in small fruits about
one acre; also, that he has resided continuously on said land, with his
family, ever since he moved thereon in 1878; that he has never had the
benefit of the homestead law, and that he moved on said land and made
the improvements in good faith.

In September, 1879, he applied to make homestead entry of said lots,
but his claim was rejected at the local office because said company had
applied for said lands under the act of June 22, 1874. Bailey took no
appeal from such action of the local office.

Your office took action because of Bailey's affidavit aforesaid, which
was received by this Department and duly referred to you. You found
that the company selected the lands in question June 19, 1879, in lieu
of the S. of the NW. J and the E. J of the SW. of Sec. 23, T. 113,
R. 35, entered as a homestead entry, No. 3,180, August 9, 1866, by An-
drew Hunter, to whom final certificate No. 1 was issued at Redwood
Falls July 22, 1872. You further found that the land was within the
ten-mile limits of the grant for said railroad, which grant became effect-
ive March 7, 1867, and that since the Hunter entry was then valid and
subsisting, it excepted the lands in that entry from the grant, and there-
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fore the company had no claim for indemnity therefor; and accordingly
you rejected its claim to the lands in question, and directed that Bailey's
application to enter the same should be permitted.

Counsel for the company except to your decision, alleging error in
that you hold that the "company was not entitled to select said tracts
under act of June 25, 1874."

The ground of the appeal stated in the argument is "that the land
in Sec. 23, 113, 35 was absolutely withdrawn for said railroad grant in
July, 1866, prior to Hunter's entry thereof in August, 1866." This fact
does not appear in your letter nor in the record transmitted, but I find
upon examination that such was the case.

It does not appear that said company has ever made any relinquish-
ment of the land in Sec. 23, in place of which the selection is sought;
The act of June 22, 1874, provides that in certain cases in the adjust-
ment of railroad grants "the grantees, upon a pioper relinquishment
of the lands so entered or filed for, shall be entitled to select an equal
quantity of other lands in lieu thereof, from any of the public lands
not mineral, within the limits of the grant not otherwise appropriated
at the date of selection, to which they shall receive title the same as
though originally granted."

The Land Department, under said act, cannot approve of a selection
except upon a proper relinquishment of the lands" in lieu of which
the selection is made. This is clearly provided for in the act, and it
means the execution by competent authority of some proper written
release of such lands-such a release as may be made a matter of record.

While it is true hat the approved selection (or at least the title which
the act provides for making to the company of the lieu land) would
forever estop the company from asserting title to the land in place of
which the selection was made, there are, however, many reasons for re-
quiring the execution and delivery of the "proper relinquishment"
clearly provided for in the act.

The company asks that a selection of lieu land made without a relin-
quishment of the land claimed to be granted should be maintained
against an application to enter. The making of the relinquishment
under the act under consideration is a condition precedent to a recog-
nition of the selection by your office; at least, the making of such re-
linquishment should be an act concurrent with that which you are
asked to perform. But the Department is now requested to act in ad-
vance of a relinquishment, thus reversing the evident intention of the
act.

For these reasons the selection should be rejected, and Bailey's appli-
cation to enter be allowed.

The right of the company to make a selection is asserted because the
Hunter entry was allowed in the face of an existing withdrawal. That
withdrawal was made before the grant was conferred upon the com-
pany by the act of the legislatureeof Minnesota; and when, by that act,
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the grant to the company became effective, the Hunter entry stood
against the tract.

Upon this state of the case I do not undertake now to decide whether
the company would have the right to make any selection for the tract
so included in Hunter's entry upon the tender of a proper relinquish-
ment of such tract.

Your decision, for the reasons before stated, is affirmed.

BEFORE SELECTION.

DUBUQUE AND SIOUX CITY RAILROAD COMPANY.

Act of June 22, 1874. The land relinquished by the company is within the indemnity
limits of its grant, but has not been selected. Held:

That as its right in said limits does not attach until selection, it had no claim to re
linquish, and its selection in lien thereof was properly rejected.

Acting Secretary Joslyn to Commissioner McFarland, April 28, 1884.

SIR: I have considered the case presented by the appeal of the Du
b;ique and Sioux City Railroad Company from your decision of May 28,
1883, rejecting such company's selection of the W. i of the SW. I of
See. 12, T. 90, R. 47, Des Moines, Iowa.

The selection described was made as part satisfaction for the SW. i

of Sec. 33, T. 88, R. 31 W., relinquished under the act of June 22, 1874
(18 Stat., 194). The tract relinquished is within the indemnity limits
of the grant made to the State of Iowa for the benefit of the company
by the act of May 15, 1856 (11 Stat., 9), and was withdrawn for the
purposes of the grant in 1856.

You state that the records show that said relinquished tract was lo-
cated March 1, 1869, with agricultural college scrip, 1914, Ohio, register
and receiver's No. 122, by A. M. Dawley, and that patent issued on
said location September 1, 1869. This tract was not selected by the
company as lieu land.

The act of June 22, 1874, provides-
That in the adjustment of all railroad land grants, * * $ if any

of the lands granted be found in the possession of an actual settler
whose entry of filing has been allowed under the pre-emption or home-
stead laws of the United States, subsequent to the time at which, by
the decision of the Land Office, the right of said road was declared to
have attached to such lands, the grantees, upon a proper relinquish-
ment of the lands so entered or filed for, shall be entitled to select an
equal quantity of other lands in lieu thereof from any of the public
lands, not mineral, and within the limits of the grant, not otherwise ap-
propriated at the date of selection, to which they shall receive title the
same as though originally granted.

The right of the conpany to specific tracts within the indemnity
limits did not attach prior to selection (Ryan v. Railroad Company, 99
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U. S., 382). Hence, under the act of June 22, 1874, the company had
no claim to relinquish as against said tract, and you therefore properly
rejected the selection made in lieu thereof.

Your decision is affirmed.

XII.-RIGHT OF WAY.

TRANSFER OF BIUHT-FILING MAPS.

NORTHERN PACIFIC, FERGUS AND BLACK HILLS RAILROAD COM-

PAXY.

Where a railroad company, which has filed maps and secured a right of way through
the public lands, has transferred its rights to another company, no approval of
the maps of the same line filed by the latter company is necessary.

Secretary Teller to Commissioner MffcFarland, December 18, 1883.

SiB: On the 17th of September last you transmitted for my examina-
tion and action a map, showing the line of route of the Northern Pacific,
Fergus and Black Hills Railroad Company's road from a point in the
center of the channel of the Bois des Sioux River, on the boundary line
between Minnesota and Dakota, in Sec. 9, T. 132 N., R. 47 W., to a
point in See. 11, T. 132 N., R. 57 W., Dakota, a distance of 39.25 miles.
The map was submitted by the company for approval under the pro-
visions of the right-of-way act of March 3, 1875 (18 Stat., 482). In your
letter reporting upon the matter you stated that the line of road, as pre-
sented by the map, does not pass through any Government reservation
of any kind; but you found that for a distance of about 35 miles the
line is upon the previously located line of the Saint Paul, Minneapolis
and Manitoba Railway Company, as represented upon a map which was
approved by this Department December 23, 1881, under the act of 1875,
and you express the opinion that, in view of the identity of the two
lines and of the practice in similar cases, the map under consideration
should not be approved.

UpoD an examination of your report of September 17, , on the 18th
of the same month, directed you to notify the Saint Paul, Minneapolis
and Manitoba Company of the conflict in routes, and to request infor-
mation whether any objections existed on the part of said company to
the approval of the map under consideration.

I am now in receipt of your letter of October 11, in which you state
that, as a result of inquiry made as directed, you have a letter from R.
B. Galuslia, solicitor for the Saint Paul, Minneapolis and Manitoba
Railway Company, setting forth that the line fom Wahpeton, Dali.,
west, partly constructed by the company last mentioned, has been tranls-
ferred to the Northern Pacific, Fergus and Black Hills Railroad, and
consequently no objections are raised to the map in question.

You now recommend the approval of said map. In the light of the
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above information, I see no necessity for the action asked by the com-
pany and recommended by you. The transfer of the line of road, as
mentioned, naturally and necessarily carried with it whatever right of
way had attached to said line As already stated, it had the right of
way, duly approved under the act of 1875. This, therefore, passed by
the transfer, and nothing would be added by the approval of the map
presented by the Northern Pacific, Fergus and Black Hills Railroad
Company.

XIII.-SWAXP LANDS.

DRY BED OF LAKE.

CEDAR RAPIDS AND MISSOURI RIVER RAILROAD COMPANY v. RAGAN
ET AL.

On the authority of State of Indiana v. Milk (11 Bissell, 197), the bed of a lake, at
date of swamp grant unsurveyed and covered by non-navigable water, which has
since receded, is awarded to the State as swamp land, notwithstanding no selec-
tion thereof has been made by the State under the swamp act.

Secretary Teter to Commissioner Mlcarland, May 16, 1884.

SIR: I have considered the case of The Cedar Rapids and Missouri
River Railroad Company v. William Ragan et al., involving title to cer-
tain lots lying in Secs. 28, 29, 32, and 33, T. 83 N., R. 5 E., Iowa, on ap.
peal from your decision admitting the applications of Ragan and Tiede-
mann to enter, and rejecting the claims of said railroad company and
of the county of Clinton as grantee of said State.

These lots constitute the bed of what was known as " Goose Lake,'"
in said Clinton County, as shown by survey of the township made in
1837.

At that time the parts of the sections above named lying adjacent to
said lake were surveyed, the margin of the lake being meandered, and
the lands and lake lying within the margin excluded from the survey.

In 1875. the waters having receded, an application was made for a
survey of the land forming such bed. Survey was made, and the plat
approved by your office March 21, 1876.

This laud, as subdivided, forms lots 4 and 5 in Sec. 28, lots 5, 6, and
7 in Sec. 29, lot 3 in Sec. 32, and lot 3 in Sec. 33, and containing in the
aggregate 301.55 acres.

On the 30th day of March, 1876, the said railroad company, by its
agent, William Ragan, made application to select all of said lands for
said company. On the same day, but after making such application
for the company, and after taking an appeal because of the rejection of
such application, said William agan applied to enter as a homestead
for himself lots 4 and 5, Sec. 28, and lot 7, Sec. 29, containing 154.60
acres. He was at this time a duly appointed agent of said company,
and as such had authority to make such selection.
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April 13, 1879, Claus Tiedeman made application to enter as a home-
stead lot 3, Sec. 32, and lot 3, Sec. 33, containing in both lots 68.10
acres.

June 13, 1878, the county of Clinton also made claim to all of said
land under the swamp land act of September 28, 1850, as grantee under
the act of the legislature of Iowa, approved January 13, 1853, which
granted to the several counties the swamp lands situated in such coun-
ties.

Charles A. Corning offered to buy the land, but he did not appeal
from the rejection of his offer. E. W. Templeman, who applied by said
Ragan as attorney to enter lots 5 and 6, See. 29, as an additional home-
stead, gave notice, April 10, 1882, of the withdrawal of his claim.

A large amount of testimony has been taken to show the condition of
the water constituting the lake at different perio s. This testimony
proves that at the time the swamp grant act of September 28, 1850, was
passed, the bed of the lake within the meandered lines was mainly
covered with shallow water. It was entirely dry in 1842, and again in
1849. One of the witnesses, who lives near the lake, and who knew it
before 1850, and has known it well ever since, describes the condition
of the bed when he first knew it as " overflowed, flooded, marshy ground."
The water which formed the lake was all, or nearly all, surface water,
flowing from the watershed of the surrounding country. In 1864 the
county of Clinton constructed extensive ditches, which had the effect
to drain a greater portion of the lake. Since that time during dry
seasons the bed of the lake has been entirely dry; at other seasons
about one-third of the bed is covered with water. Only a few acres of
the bed have at any time been dry enough to plow or cultivate. A por-
tion of the land not covered by water has been useful for pasture, and
other portions have grown up to reeds and flags.

The act of September 28, 1850, granted to the States " the whole of
those swamp and overflowed lands made unfit thereby for cultivation,7"
to enable such States " to construct the necessary levees and drains to
reclaim the swamp and overflowed lands therein."

In the case of State of Indiana v. Milk (7th U. S. circuit9 11 Bissell,
197), decided in April, 1882, since your said decision, Gresham, justice,
speaking of the passage and intent of the swamp-granting act, says:

There were at this time in many of the States swamp and overflowed
public lands, which were of no value to the Government for any pur-
pose, present or prospective, unless drained. It has never been the
policy of the Government to reclaim such lands with a view to their
sale. They were unfit for cultivation and useless for habitation. The
drainage of these sections would promote settlement by rendering them
more healthful, and no s stem of drainage could be successful that did
not embrace the lakes and ponds. Here, then, was a grant by the Gov-
ernment of the United States to a number of the States of lands of des-
ignated classes to secure ojects of public interest. In interpreting
such a grant, no rigid rules of construction should be allowed to defeat
the plain object and purpose of the parties.

4531 L 0-35
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The lands in controversy in that suit constituted the bed of Beaver
Lake, Indiana. That "lake, at the time of the grant by the United
States and long prior thereto, was a shallow, non-navigable fresh-water
pond, containing 14,000 acres of land, with no outlet, 40 feet above the
Kankakee River, and between four and five miles from it."

All the lands surrounding the lake were surveyed by the United
States in 1835, but the lake was never surveyed nor the bed offered for
sale. A meander line was run by the surveyors around the lake, which
line and the lake are represented on the Government surveys and plats.

The State drained the lake by constructing a ditch from it to the
Kankakee River. The court held that the State vi acquired title to the
bed of the lake under the swamp-land grant," and that " by accepting
the grant the State assumed the duty and obligation of draining the
lands acquired by it, including Beaver Lake."

Under the authority of that well-considered decision, and under the
proofs showing the situation and condition of said Goose Lake at the
time the swamp-grant act was passed, there can be no doubt that the
title to its bed passed to the State.

Some stress has been laid upon the fact that at the time selections of
swamp lands were made in Clinton County in 1853 these lands were
not included in the list. Such omission cannot, however, have the effect
to release the title of the State, which passed to her by the in prcsmenti
grant of 1850.

The application of said railroad company to select and the several
applications to enter said land will be rejected. The claim of said
Clinton County, as grantee of the State of Iowa, will be allowed.

I reverse your decision for the reasons stated.

XIV.-TIMBER CULTURE.

WITHIN PRIVATE CLAIM-APPLICATION- HEIRS OR LEGAL EPRE-
SENTA TI YES.

SOUTHERN PACIFIC RAILROAD COMPANY, BRANCH LINE, v. STURM.

The tract in question having been within the claimed limits of an unadjusted private
grant at date of definite location of the railroad, was subject to the timber-cul-
ture application of Sturm. As he tendered the fees and. commissions, his heirs
or legal representatives are entitled to make entry in view of his subsequent
death, notwithstanding his said application was rejected by the local officers.

Secretary Teller to Commissioner McFarland, January 21, 1884.

SIR: I have considered the case of the Southern Pacific Railroad
Company, Branch Line, v. T. Jefferson Sturm, involving the SE. of
Sec. 5, T. 1 S., R. 8 W., S. B. M., Los Angeles district, California, on
appeal by the company from your decision of March 21, 1883.

The tract is within 20 miles or granted limits of the grant by act of
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March 3, 1871 (16 Stat., 579), to the company, the right whereof at-
tachecl (upon filing the map of designated route in your office) April
3 ensuing, and the withdrawal for which was made May 10 ensuing.

The tract was also formerly within the exterior or claimed limits of
the Rancho San Jose, as surveyed by U. S. Deputy Surveyor Thomp-
son in August, 1868, but was subsequently excluded therefrom by Rey-
nolds' survey thereof in the year 1874 (made pursuant to departmental
decision of September 20, 1872), which was approved and patented
January 20, 1875, to Henry Dalton e al.

The township plat was filed in the local office March 13, 1876.
It appears that Sturm applied at the said office December 10, 1881,

to make timber culture entry of the tract; but the register and receiver
rejected his application upon the ground that the tract was within the
company's withdrawal. Whereupon he appealed from their action, al-
leging that the tract was within said rancho at the date the company's
right attached, and therefore excepted from the operation of the grant.

January 3, 1882, one Lyman Ayer also applied at the local office to
make timber-culture entry of the tract; but the register and receiver
rejected his application, whereupon he appealed to your office.

By letter dated February 3, 1883, Mrs. Sturm advised your office that
her husband (the defendant) had died January 23 preceding.

Under authority of the United States Supreme Court's decision in the
case of Newhall v. Sanger (92 U. S., 761), you held that the tract was
excepted fom the operation of the railroad grant; that the register and
receiver properly rejected Ayer's application, because Sturm's had not
been disposed of by your office; but that no benefit can inure to his
widow by virtue of his application, his right to make entry having died
with him, and she not having made application herself since his decease.

I do not concur with you, however, in such view; for it should be
observed that the last proviso to the third section of the act of June
14, 1878 (20 Stat., 113), expressly provides that if at the expiration of
the alternative limitation of time prescribed for the issuance of patent,
the entryman or entrywoman, " or, if he or she be dead, his or her heirs
or legal representatives, shall prove by two credible witnesses that he or
sbe or they have planted," &c. And under the California laws govern-
ing descent and distribution of decedents' estates, and those defining
the rights of husband and wife, the wife is a tenant-in-common with
her husband in all property acquired by either during coverture, and
she is also an heir, entitled as such to inherit share and share alike with
their children, if any.

But it may be urged that the proviso contemplates an entry under
the enacting clause of the statute, inasmuch as the said limitation of
eight or thirteen years, at the expiration whereof patent may issue, is
fixed " from the date of such entry."

Although Sturm did not actually make an entry of the tract, he
nevertheless applied in good faith so to do and tendered the requisite
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fees. as is evidenced by the register and receiver's note of rejection in
dorsed upon his application. And just as there is no difference in prin-
ciple between a case where the filing was recorded and one where the
filing was offered and rejected, neither is their any difference in such a
case as this, so far as the applicant's rights are concerned, for they in-
ure to the benefit of the heirs. That the tract was subject to his entry
cannot, in the light of the aforesaid state of facts, be questioned. His
right to enter the tract was not prejudiced by the register and receiv-
er's denial of his application. See Duffy v. Northern Pacific Railroad
Company (2 Copp, 51), and Shepley et al. v. Cowan et al. (91 U. S., 330).

But inasmuch as he was prevented by death from perfecting his ap-
plication, entry will be allowed in proper form in the name of his heirs,
provided the same is made within ninety days from receipt of notice
hereof.

Barring the foregoing modification, I affirm your decision touching
the company's rights, and Ayer's, for the reasons stated by me in the
analogous case of the Atlantic and Pacific Railroad Company v. Fisher
(9 Copp, 80).

XV.-WITHDRAWALS.

DANERI v. TEXAS AND PACIFIC RAILWAY COXPANY.

The rancho claim having been finally rejected in the year 1865, the tract in ques-
tion was not excepted from the operation of the railroad grant, and the
temporary suspension pending the consideration of application to purchase
the tract, embracing the one in question, did not affect the railroad withdrawal,
since which date the lands thus withdrawn have been in a state of reservation
and not, therefore, subject to disposal under the pre-emption or other laws. This
may be a case of hardship for the settler, but unfortunately the executive has no
option in the matter.

Secretary Teller to Commissioner Mcfarland, May 22, 1883.

SiR: I have considered the case of Emanuelle Daneri v. The Texas
and Pacific Railway Company, involving the N. 3 of the SW. 4, and
SW. of NE. J, and the NW. of SE. -L of Sec. 19, T. 18 S., R. 1 W.,
S. B. M., Los Angeles district, California, on appeal by Daneri from
your predecessor's decision of February 5, 1881, rejecting his applica-
tion to file a pre-emption declaratory statement for said tract.

The record shows that the tract in question is within the limits of the
withdrawal under the act of March 3, 1871 (16 Stat., 573), granting
lands to said company, which was made October 15, 1871, upon a pre-
liminary line not as yet definitely located. The said tract was also
within the limits of the supposed Rancho Millijo or La Punta, which
was finally rejected by the United States district court of California,
September 20, 1855, no appeal having been taken to the United States
Supreme Court.
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By decision of Acting Secretary Cowen, rendered under date of Oc-
tober 28,1873, the application of Guadaloupe E. de Arguello to purchase
the land formerly supposed to have been embraced within the limits of
said rancho, under the provisions of the seventh section of the act of
July 23, 1866 (14 Stat., 218), was rejected. Pending this action the
lands embraced in Mrs. Arguello's claim were suspended from sale by
your office October 29, 1872.

The records of your office show that the township plat, embracing the
tract in question, was filed in the local office October 28, 1879.

On December 26, 1879, Daneri made application at said office to file a
declaratory statement for such tract, alleging settlement thereon Jan-
uary 29, 1879, but the register and receiver refused the same on the
ground that said tract was embraced in the withdrawal for the railroad.
From this action Daneri appealed, basing his appeal upon the ground
that the tract in question was suspended from said withdrawal by rea-
son of the pendency of the Millijo grant claim, and that upon its rejec-
tion said tract reverted to the United States.

I am of the opinion, however, that the rancho claim having been
finally rejected in the year 1855, as aforesaid, the tract in question was
not excepted from the operation of the railroad grant, and that the
temporary suspension pending the consideration of Mrs. Arguello's ap-
plication to purchase the tract, embracing the one in question, did not
affect the railroad withdrawal, since which date the lands thus with-
drawn have been in a state of reservation, and not, therefore, subject
to disposal under the pre-emption or other laws.

This may be a case of hardship for the settler, but unfortunately the
executive has no option in the matter. The Supreme Court in Schulen-
berg v. Harriman (21 Wall., 44), having laid down the rule that there
could be no effective executive declaration of forfeiture, even upon con-
dition broken, the grant to the company must be held intact until the
legislative or judicial branch declares the grant to be inoperative be-
cause of failure to construct within the time prescribed.

The attention of Congress has been called by some of my predeces-
sors, as well as by myself, to the fact that large tracts of public lands
are reserved for the benefit of certain railroad companies under the
provisions of acts of Congress donating lands to States and corpora-
tions, and that many of these companies-including the Texas and
Pacific-have not complied with the law which provides for the comple-
tion of their roads within a specified time. No action having been
taken by Congress, I can but accept its failure to act as an expression
of the legislative will that the decisions of the courts and the opinions
of attorneys-general bearing upon the points involved shall be my
guide in administering the law. This being the case, I do not find any
sufficient reason for refusing to affirm your decision, and it is accord-
ingly affirmed.
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BURDEN OF PROOF-PRE-EMPTION FILING.

FREEMAN v. TEXAS AND PACIFIC RAILWAY COMPANY.

The burden of proof rests upon a party applying to make a pre-emption filing for laud
within the limits of a withdrawal for a railroad grant covered by pre-emption
filings at the date of the grant and of the withdrawal to show affirmatively that
at said dates a valid subsisting adverse right had attached to the premises, and
a hearing should be ordered that he may have an opportunity to establish the
validity of such filings. In the event of such a showing he would be entitled to
enter the land in question.

Acting Secretary Joslyn to Commissioner McFarland, June 28, 188:3.

SIR: I have considered the case of Webster Freeman v. the Texas
and Pacific Railway Company, involving the NW. i of the NE. i, and
the N. i of the NW. of Sec. 29, T. 18 S., R.2 W., S. B. M., Los Angeles
district, California, on appeal from your predecessor's decision of Feb-
ruary. 3, 1881, rejecting Freemau's application to file pre-emption declar-
atory statement for said tract.

The record shows said tract to be within the limits of the withdrawal
under the act of March 3,1871 (16 Stat., 573), granting lands to aid
company; such withdrawal having been made October 15, 1871, upon a
preliminary route not yet definitely located.

The tract was also within the limits of the supposed Rancho Millijo
or La Punta, which was finally rejected by the United States district
court of California, September 20, 1855, no appeal having been taken to
the United States Supreme Court. One Guadaloupe E. de Arguello
having made application to purchase the lands embraced within the
limits of the said rancho under the seventh section of the act of July 23,
1866 (14 Stat.! 218), your office temporarily suspended the tract in ques-
tion rom sale October 29, 1872, Pending the consideration by this De-
partment of such application, which Acting Secretary Cowan rejected
October 28, 1873.

On the 4th day of October, 1879, Freeman applied at the local office
to file a declaratory statement for the tract, but the register and receiver
rejected such application because the land was within the railroad with-
drawal aforesaid.

It appears from the records of your office that one Charles F. Fran-
cisco filed declaratory statement No. 137, March 30, 1870, for the NE. i
of said Sec. 29, alleging settlement December 1, 1869; that one William
H. Storm filed declaratory statement No. 136, April 5, 1870, for the W.
t of the NE. 1 of Sec. 29, and the SW. 1 of the SE. i of Sec. 20, alleging
settlement August 1, 1869; that one Rollin C. Anderson filed declara-
tory statement No. 134, April 4, 1870, for the NW. J of Sec. 29, alleging
settlement March 26, 1869; and that one S. S. Nichols filed declaratory
statement No. 88, March 3, 1870, for the N. J of the NW. of Sec. 29,
alleging settlement April 15, 1869.

Barring the memoranda filed in the case touching said filings, I would
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be justified in affirming your decision, but as such paper advises me of
the condition of the record I deem it expedient to take cognizance of
the same.

Although it thus appears that the premises in question were covered
by pre-emption filings both at the date of the grant and of the with-
drawal thereunder, the record fails to discover that these pre emptors
possessed the prerequisite personal qualifications or that they had made
such settlement as would operate to withhold the land from the opera-
tion of the railroad grant. The burden of proof rests upon Freeman to
show affirmatively that at said dates a valid subsisting adverse right
had attached to the premises. Such a state of facts cannot be pre-
sumed.

You will therefore direct that a hearing be ordered to the end that he
may be accorded an opportunity to establish the validity of said filings.
In the event of such showing, he would be entitled to the tract in ques-
tion.

NORTHERN PACIFIC RAILROAD COMPANY V. PESSEY.

In 1873 a withdrawal was made for the benefit of the railroad company's branch line
in Washington Territory, on a map of general rotate; in 1879 a second withdrawal
was made on a map of an amended line of said branch.

Pressey settled in 1878, prior to the survey of the land.
Held, that he acquired no right as against the railroad company to the land found

upon survey to be part of an odd-numbered section, the same having been con-
tinuously withdrawn since 13; and that he was charged with notice of the
withdrawal of the odd-numbered sections at the date of his settlement.

Secretary Teller to Commissioner McFarland, October 2, 1883.

SIR: I have considered the case of the Northern Pacific Railroad
Company v. George W. Pressey, involving the S. 4 of the SE. 4 of Sec.
14, the SW. of the SW. i of See. 13, and the NW. 1 of the NW. of
Sec. 24, T. 16 N., R. 16 E., Yakima, Washington Territory, on appeal
as to the tract in the odd section by the said company from your decision
of June 13, 1882, adverse to said company, and permitting Pressey to
make homestead entry of the tract in the odd as well as the even sec-
tions.

The proofs show that Pressey settled upon the land May 21, 1878,
and made improvements which are worth some $500. At the time of
making such settlement the lands were unsurveyed, and until after the
survey Pressey did not seem to be aware that any part of his settle-
ment was upon an odd section; and it was evidently not his intention
to make a settlement on an odd section.

He made his application to make homestead entry January 31, 1882.
The register and receiver rejected the application as to the tract in the
odd section because it was within the limits of the withdrawal for said
company, made August 15, 1873. The map of general route upon which
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such withdrawal was made was filed with the Secretary of the Interior
August l5, 1873, and order of withdrawal thereunder was made Novem-
ber 1, 1873, notice of which was received at the local office on November
17, 1873. Since then the tract in the odd section has been continuously
withdrawn.

November 18, 1876, the company applied to amend said (branch) line
and filed a new map. Secretary Chandler approved the nended map,
but on motion to reconsider the matter was referred to the Commissioner
for a report, which was made January 17, 1877. October 15 following
Secretary Schurz reviewed the whole subject and declined to disturb
the action of his predecessor. Action was again suspended by direction
of the Assistant Attorney-General.

In 1879 the company filed still another map showing a route quite
different from that represented by the map of 1876. The route designated
by the last map-that of 1879-was from 25 to 50 miles south of the
original line, and greatly shortened that line, forming, as stated by
Commissioner Williamson in his letter of May 21, 1879, "with the ex-
ception of a few miles a new location."

June 11, 1879, Secretary Schurz returned the last map approved, and
directed the withdrawal of the lands along the new line, calling atten-
tion to the fact that said company had relinquished, by letter of its
attorney dated June 9, 1870, all claim to lands withdrawn under the
original map. The terms of such relinquishment were as follows:

All claim and interest to any and all lands heretofore withdrawn for
its branch line in the Territories of Idaho and Washington, except so
far as the same may be within the limits prescribed by the charter and
amendments, applicable to the amended line of general route of the
branch in Washington Territory, according to the map thereof presented
on the 13th ultimo.

Secretary Schurz further provided, in approving such amended line,
that "the rights of settlers upon the lands indluded within the limits of
the withdrawal to be made under this amended route, must be protected
if settlement and entries be made before receipt of notice of withdrawal
at the local office."

It is evident that the restoration of lands withdrawn in 1873, made
by Secretary Schurz in 1879, was not broader than the company's relin-
quishment, and that the lands which were common to both maps were
not restored.

Upon a full review of all the facts in this respect, you reach the fol-
lowing conclusion, viz: "The lands embraced in the former withdrawal
and not embraced in the new withdrawal were restored September 1,
1879. This tract, of course, was not restored." There was no with-
drawal under the map of 1876.

The register and receiver rejected the application in this case for the
reason that the tract in the odd section " falls within the limits of the
withdrawal made for the Northern Pacific Railroad Company, of August
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15, 1873." You reverse the decision of the register and receiver, and
approve of the application upon the ground that " the route of 1873 was
entirely abandoned by the company."

I am unable to reach this conclusion, and think it is not supported by
the record. The lands were relinquished except so far as they were
common to both maps and both withdrawals. The old route was aban-
doned except so far as it was embraced in the new.

The settlement and application to enter were made long after the
notice of the withdrawal which followed the map of 1873 was received
at the local office. When the settlement was made Pressey was charged
with actual notice that the odd sections were withdrawn for the benefit
of the grant; and when he applied to enter his application was refused
for that reason.

In Wolsey v. Chapman (101 U. S., 768), it was held, citing Riley v.
Wells, that the withdrawal of "lands from private entry * * * was
sufficient to defeat a settlement for the purpose of pre-emption while the
order was in force, notwithstanding it was afterwards found that the
law, by reason of which this action was taken, did not contemplate such
a withdrawal."

The settlement by Pressey upon the odd section was clearly in viola-
tion of the order of withdawal, and he could acquire no rights or equi-
ties under such a settlement. If it had been a fact that the route of
1873 was entirely abandoned, or the land in question had been found out-
side of the route of 1879, then the withdrawal would have been a ques-
tion between the settler and the Government, and the Government could
have waived the violation of its order and awarded the land to the settler.
But the withdrawal of 1873 was for the benefit of the grant: and so far
as the lands were common to both the withdrawal of 1873 and 1879,
they have never been released; hence, as stated by you, "this tract
was not restored " in the restoration of landsto the public domain which
followed the filing of the map of 1879.

It was Pressey's misfortune that his settlement was made in part
upon an odd section, but it is not in the power of this Department to
relieve him from the consequences of his mistake.

I reverse your decision, and affirm the action of the local office reject-
ing the application as to the tract in the odd section.
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TRIAL LIYES-ENTRIES IN GOOD FAITH.

HAYES V. PARIKER ET AL.

There can be but one legislative withdrawal under a map of general route.
Where, therefore, several trial lines, treated as such by the company, have been made

before the general ronte is finally fixed and determined, withdrawals made under
such trial lines will be regarded as executive withdrawals.

Entries made in good faith upon odd sections before notice of withdrawal under such
trial lines was received at the local office, will be maintained, and lands covered
by such entries held to be excepted from the grant.

Secretary Teller to Commissioner McFarland, October 2, 1883.

SIR: I have considered the case of Daniel Hayes v. Hollon Parker
and the Northern Pacific Railroad Company, involving the SE. 1 and
the E. i of the SW. i of See. 2, and the N. j of the NE. 1 and the SE.
4of the NE. of Sec. 11, T. 7 N., R. 3 E., in the Walla Walla land dis-
trict, Washington, on appeal by Parker from your decision of August
5, 1880, holding his private cash entry, No. 1,480, of said tracts for can-
cellation.

The tracts are within the limits of the grant of July 2, 1864 (13 Stat,
365), to said company.

On August 13, 1870, said company filed a map of general route, in-
cluding within its limits the lands in question.

The lands along that portion of this general route lying west of the
Columbia River were, on September 20, 1870, ordered to be withdrawn;
but as to lands lying east of that river no order was made until No-
vember 21, 1870. Notice of the order made at that date was received
at the local office December 8 following. The tracts now in conten-
tion lie east of said river. Until tlc e receipt of the notice (December 8,
1870), the local officers continued to dispose of the lands in both odd
and even sections situate east of the river.

Entry of Parker aforesaid was made October 26, 1870, at the rate of
$1.25 per acre.

Your office inadvertently erred in finding that Parker's entry was
made subsequently to the time when notice of the withdrawal was re-
ceived at the local office. The error arose from overlooking the fact
that the withdrawal received at the local office October 17, 1870, was
confined to lands lying west of the Columbia River.

Many entries were made between the time of filing said map (August
13, 1870) and the time of the receipt of the order of withdrawal at the
local offices, the validity of which is depending generally upon the re-
sult of the present case.

Under date of February 16, 1872, said company transmitted to this
Department "a map of the preliminary line of said road of this com-
pany from the Red River of the North to the Columbia at the mouth of
the Walla Walla River," and requested "that the lands pertaining to
said route may be withdrawn from settlement and sale." This map
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was transmitted to your office by Secretary Delano February 21, same
year, " for appropriate action," and subsequently a withdrawal of lands
based thereon was ordered.

The preliminary line presented by this map shows a great departure
from the line of 1870. The point where the line in the last map enters
the eastern boundary of the territory is about 108 miles north of that
at which the former line entered. The lines westward from such east-
ern boundary, however, converged, so that at the Columbia River they
are substantially the same.

The tracts in question lying not far east of that river are within the
limits of and covered by both maps.

It is claimed by counsel for Parker that the preliminary line estab-
lished by the map of 1872 was in legal effect an abandonment of the
former line, and operated to release the lands from any right or claim
which the company may have acquired by filing the map of 1870.

This case and those kindred to it relate to entries made after the first
map of general route was filed, and before notice of the filing was in
fact received at the local office. The persons who made these entries
are innocent parties, having acted in entire good faith, and their entries
were allowed by the local officers, who were alike ignorant of he fact
that a map had been filed.

It is well settled that the filing of the map of general route under
section 6 of the act in question operates as a legislative withdrawal of
the lands within its limits; and if the general route as marked out upon
the diagram of August 13, 1870, had been regarded and treated by the
company as the real, permanent, and fixed general route of the road, it
would probably not have been within the power of this Department to
afford any relief to parties making entries before actual notice of the
withdrawal.

The line of 1870, however, as respects the section of country in which
the ands in controversy are located, was not in fact the general route
of said road. It was at most a trial line; and a very large portion of'
the country included in it was not included in the general route of the
road as finally fixed. The map of 1872 was substantially a new loca-
tion of that part of the road. The act in question provides for but one
line of general route and one of definite location. It is certainly a very
grave question whether legislative withdrawal operates under any pre-
liminary map other than the one which the company finally determines
shall be the settled and fixed general route of the road. If legislative
withdrawals operate upon preliminary lines not finally fixed as lines of
general route, then we have in this instance a legislative withdrawal of
a section of the country almost entirely different from that which was
finally included in the lines of the general route.

And a further question is presented, whether lands withdrawn by
legislative will can be restored to the public domain by executive action.

While recognizing the fact that a legislative withdrawal takes effect
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upon filing map of general route, this Department has exercised exec-
utive control in respect to territory included in preliminary maps other
than the maps of general route as finally fixed. My predecessor, Sec-
retary Schurz, in permitting an amended line of general route on the
Northern Pacific road, limited the withdrawal in the following terms.
viz:

The rights of settlers upon lands included within the limits of the
withdrawal to be made under this amended route must be protected,
if settlement and entries be made before the receipt of notice of with-
drawal at local offices. (Land Office Report, 1879, p. 111.)

And it is the general practice, iii permitting an amendment in the
line of general route, to direct that the lands included in the first and
not in the second map shall be restored to the public domain, and that
the lands included in the new line be withdrawn from sale and settle-
ment. Until the general route is finally determined and fixed, the lands
included in the first preliminary map have, I think, been regarded and
treated as subject to executive control as respects the withdrawal.

If it be held, as I have indicated, that when the general route is finally
fixed the legislative withdrawal takes effect, and prior to that time the
lands are within the control of the Executive Department, then the
questions presented by this case are readily solved.

The character of the country was such that the company could not
readily fix a final line of general route, and in sevral instances, as in
the present, the first preliminary line was little more than an experi-
mental or trial line. The company did not regard itself as bound by
such first line, or at least did not wish to be so regarded by the Depart-
ment, and might properly have considered it a hardship to have been
held to the first location. This Department, recognizing the difficulty
of fixing in the first instance a permanent line even of general route,
has in this respect shown great liberality in every instance, I think,
when requested, permitting a change and adjusting the withdrawal ac-
cordingly. Such trial lines, not having been held to be binding upon the
company, ought not to be held to bind persons who in good faith made
entries and settlements before notice of withdrawals under such lines
was in fact received.

Since it has proved that the map of August 13, 18T0, did not in fact
fix and determine the general route of said road, and the general route
as to that part of the country wvas not finally determined and fixed until
the filing of the map of February, 1872, I am of the opinion that the
withdrawal under the former map can not be held to take effect as to
persons who in good faith were permitted to make entries, in other re-
spects valid, upon the lands, until notice of the withdrawal was received
at the local office.

The remaining question is between Parker and Hayes. Hayes applied
March 15, 1879, to make pre-emption filing for tracts embraced in Par-
ker's said entry; and May 29,1880, he also applied to make timber-
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culture entry for part of tract embraced in Parker's entry, and part in
the cash entry of one T. P. Denny, made November 1,, 1870. These ap-
plications were rejected by the local officers because they were so em-
braced. I approve of this action of the local officers, and reverse your
decision allowing Hayes's pre-emption filing. I also reverse your de-
cision holding Parker's cash entry for cancellation, because the tracts
in the odd section were " reserved for railroad purposes," and because
those in the even sections " were rated at $2.50 per acre.2

TAYLOR V. SOUTHERN MINNESOTA RAILWAY EXTENSION COMPANY.

Mrs. Taylor had no valid claim to the land, for the reason that it had been withdrawn
for the benefit of said company both at the time of the settlement made by her
husband and of that made by herself.

The Department does not interfere with the settler; if he chooses to remain on the
land he must do so with the knowledge that the Department cannot help him, and
he is at the mercy of the railroad company should the company select the land
under the grant.

Secretary Teller to Commissioner _MoFarland, November 5, 1883.

SIR.: I have considered the matter of the location of military bounty
land warrant No. 113,210, register and receiver No. 11,347, made June
19, 1875, by Valina Taylor on the N. i of the SE. &, and the E. i of the
SW. of Sec. 7, T. 109, R. 45, Tracy, Minn., on appeal from your de-
cision of June 25, 1881, holding said location for cancellation.

The land is within the 20-mile indemnity limits of the grant to the
Southern Minnesota Railway Extension Company, the withdrawal for
which became effective September 10, 1866.

William Taylor filed declaratory statement No. 21,977 for said land
May 24, 1872, alleging settlement May 22, 1869.

June 19, 1875, Valina Taylor located the warrant aforesaid, basing
her claim on declaratory statement No. 21,977, and at the same time sub-
mitted pre-emption proof.

Because of a discrepancy in the description of the land, new proof
under order of your office was made April 30, 1881. From this proof
it is shown that Mrs. Taylor was a qualified pre-emptor; that she had
resided on the lands about twelve years, and had made improvements
thereon. The proofs did not show that said William Taylor was dead,
or that Valina Taylor was his heir or " one of his heirs." Since your
decision, however, proof has been filed showing the death of said Will-
iam Taylor and that Valina Taylor was his widow.

You hold, however, that Mrs. Taylor had no valid claim to the land,
for the reason that it had been withdrawn for the benefit of said com-
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pany both at the time of the settlement made by her husband and of
that made by herself.

I see no escape from this conclusion. Taylor settled upon the land
before it was surveyed, and, as the proof indicates, undoubtedly settled
upon an odd section by mistake. From the consequences of such mis-
take this Department cannot afford relief.

Counsel for the claimant requests that the filing be permitted to
stand subject to the right of the company to select the lands, in case
they are required to satisfy the grant.

I have had occasion before to express my disapproval of such a prac-
tice, a practice which if permitted would be productive of irreparable
injury to settlers. Such a permission is an approval of settlement
upon lands which this Department cannot convey to the settlers in case
they are selected by the company. It encourages a belief that the
lands will not be required to satisfy the grant. A quasi indorsement
of such a belief and such a practice by this Department could but result
in thousands of settlers being ultimately expelled from their settle-
ments with the loss of valuable improvements.

To prevent such pernicious consequences I directed some time ago
that instructions should be issued to all land offices, ordering the local
officers to refuse all such applications, and pursuant to that direction
you, with my approval, issued the circular of May 22 last.

The Department does not interfere with the settler. If he chooses to
remain on the land, he must do so with the knowledge that the Depart-
ment cannot help him, and that he is at the mercy of the railroad com
pany should the company select the land under the grant.

For these reasons I must refuse the application now made by counsel
in behalf of the claimant.

Under the facts in this case, I affirm your decision holding the loca-
tion for cancellation.

ACT OF APRIL 21, 1876-CONDITIONAL OCCIJPANCY.

Fox V. THE SOUTHERN PAcIFIc RAILROAD COMPANY.

The joint resolution of June 28,1870, affords plaintiff no relief, as he was not an
actual settler on the land at that date.

As there was no valid claim existing on the land at the date when it was withdrawn,
and it has not been re-entered under decisions and rulings of the Land Deparment,
he is not entitled to the benefits of the second section of the act of April 21, 1876.

Permission for Fox to remain on the land with a view to making entry for the same,
in the event that it should not be required in the final adjustment of the grant,
refused.

Secretary Teller to Commissioner McFa~rland, November 12, 1883.

SI: I have considered the case of Edward T. Fox v. The Southern
Pacific Railroad Company, ivolving lots 5, 6, 11, and 12 of Sec. 17, T.
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8 S., R. 8 E., M. D. M., California, on plaintiff's appeal from your decis-
ion of November 12, 1881, rejecting his application to make pre-emption
filing for said land.

These lots are within the indemnity limits of the grant to the said
company, and were withdrawn for the benefit of the same May 7, 1867.

It is alleged by the plaintiff that in the summer of 1869 George A.
Ester settled on this land and remained in occupation thereof until
August 10, 1874. at which time he sold his possessory right to plaintiff,
who has since that date resided on said land and cultivated the same
continuously.

March 7, 1881, the township plat was filed, and May 19, 1881, Fox
applied to file his declaratory statement for the land in question, but
his application was rejected by the local office for the following reason:

The records of this office show said land to be a portion of an odd sec-
tion, and within the limits of withdrawal for the Southern Pacific Rail-
road Company.

The plaintiff's attorney alleges among other grounds of exception:
1. That the right of the company to said land did not attach until the

passage of the joint resolution of June 28, 1870.
2. That plaintiff should be allowed to file his declaratory statement

under the second section of the act of April 21, 1876.
The joint resolution of June 28, 1870 (16 Stat., 382), authorized the

Southern Pacific Railroad Company to construct its road on the route
indicated by the map filed in this Department January 3, 1867, "ex-
pressly saving and reserving all the rights of actual settlers."

It was held by this Department in the case of Tome v. Southern Pa-
cific Railroad Company (Copp's Land Laws, 1882, 758), that although a
grant of lands was made to the company by the act of July 27, 1866, the
lands upon which it would operate were not identified until the date of
the passage of the joint resolution, and that the rights of all persons
who were at that date actual settlers were thereby saved. In the case
of the Southern Pacific Railroad Company v. McCarthy (Copp's Land
Owner, Vol. 9, p. 176), this Department also held that where the land
is within the indemnity limits the right to indemnity is only a float, and
attaches to no specific tract until actual selection, and, following the
rule laid down in Tome's case, decided that an actual settler, after the
withdrawal of the land and prior to the passage of the joint resolution,
should be protected.

The case now under consideration does not, however, come within the
provisions of said joint resolution, for Fox did not settle on the land
until August 10, 1874, and he cannot avail himself of the rights ac-
quired by Ester's earlier settlement. Pre-emption rights are not the
subject of sale or transfer, such disposition of the same being expressly
inhibited by law. (Rev. Stat., section 2262.) See also Myers v. Croft
(13 Wallace, 291), and Quinby v. Conlan (104 U. S., 420). The right
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of Fox to preempt the land in question must depend on his own act of
settlement, which is a pre-requisite to pre-emption, his pre-emption
rights being in no manner enlarged by the settlement and occupation
of Ester. This being true, the joint resolution affords him no relief, as
he was not "an actual settler" at the date of the passage of the same.

The second section of the act of April 21, 1876, provides:
That when at the time of such withdrawal as aforesaid, valid pre-

emption or homestead claims existed upon any lands within the limits
of any such grants which afterwards were abandoned, and, under the
decisions and ruliigs of the Land Department, were re-entered by pre-
emption or homestead claimants who have complied with the laws gov-
erniing pre-emption or homestead entries, and shall make the proper
proofs required under such laws, such entries shall be deemed valid,
and patents shall issue therefor to the person entitled thereto. (19
Stat., 35.)

It will be observed that by the provisions of the section above quoted
three distinct conditions must be shown to exist before the pre-emptor
or homestead claimant can perfect a title thereunder.

1. There must have been a valid existing claim on the land at the date
of the withdrawal for the railroad company.

2. The land must have been re-entered under decisions and rulings of
the Land Department.

3. The claimant must show in his final proof a full compliance with
the law.

As there was no valid claim existing on this land at the date when
withdrawn, and said land has not been re-entered under decisions and
rulings of the Land Department, Fox is not entitled to the benefits of
said section.

The permission accorded to Fox, in your decision, to remain on the
land with a view to making entry for the same, in the event that it
should not be required in the final adjustment of the grant, is not ap-
proved. The land not being subject to entry while the grant remains
unsatisfied, a consideration of the interests of the public as well as the
rights of the company precludes the Department from any act looking
toward a disposition of the land until such time as it may become public
land. As bearing upon this subject your attention is directed to my
letter of instructions dated May 17, 1883.

With the modification indicated, your decision is affirmed.
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DEFIATITE LOCATION-CONTI1N[UIN-V WITEDRA WAL-ELINQ UISHMENTS
-INDEMNITY.

ATLANTIC, GULF AND WEST INDIA TRANSIT RAILROAD COMPANY.

The map of 1860 as filed, taken in connection with actual surveys in the field, was
valid and sufficient to fix and locate definitely the line of the road and to bring
home to the Interior Department notice of such location. A legislative with-
drawal followed the filing of that map.

Such results were not destroyed or annulled by the voluntary delivery of the map by
the General Land Office for the purpose of procuring thereto the governor's cer-
tificate.

The order of withdrawal made in 1856 and reaffirmed in 1857 because of its prior
modification was existent at the time of the withdrawal ordered upon filing the
duplicate map in 1881.

Relinquishments became necessary to protect settlers who bad made entries and
settlements in violation of the withdrawal. The compaiiy is entitled to indem-
nity. Final action is delayed until further direction, in view of pending Con-
gressional legislation.

Secretary Teller to Commissioner McFarland, January 30, 1884.

SIR: I have considered your letter of December 4, 1883, sbmitting
for my action three lists (numbered 1, 2, and 3, indorsed as filed in the
local office January 18, March 29, and April 14, 18S2) of selections made
by the Atlantic, Gulf and West India Transit Railroad Company, of
lands in even-numbered sections, under the act of Congress approved
June 22, L874 (18 Stat., 194), in lieu of lands in odd-numbered sections
within the limits of the grant to Florida for railroad purposes by act
of May 17, 1856 (11 Stat., 15).

You state that the tracts selected are within the limits of said grant
by the withdrawal for said company's railroad, as fixed by letter of your
office of March 16, 1881, and accompanying diagram received at the
local office the 26th of same month; and that the lists show the lands
in odd-numbered sections within same limits covered by settlements and
entries made before the withdrawal aforesaid, in lieu of which the
tracts in the even-numbered sections are claimed under the act of 1874
aforesaid.

The act of May 17, 1856, aforesaid, granting to the State of Florida
(inter alia), to aid in the construction of a railroad "from Amelia Island,
on the Atlantic, to the waters of Tampa Bay, with a branch to Cedar
Key, on the Gulf of Mexico, * * every alternate section of land
designated by odd numbers for six sections in width on each side of said
road and branch," togetber witb indemnity for lands lost to the grant
within said limits! to be taken from alternate sections within 15 miles,
i. e. between 6 and 15 miles from the said lines, as they should be defi-
nitely fixed. Since the grant did not designate either "even" or "odd''
sections within the indemnity limits as those which were to be selected,
an election was made by the company to take the odd-numbered sec-
tions.

4531 L o- 36
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The selections in the lists now presented are upon even-numbered
sections; but the act of June 22, 1874, aforesaid, under which these
selections are made, provides that the railroad company, "n1pon a
proper relinquishment of the lands so entered or filed for, shall be en-
titled to select an equal quantity of other lands in lieu thereof, from any
of the public lands not mineral and within the limits of the grant not
othervise appi opriated at the date of the selection."

Before the line of the road was definitely fixed, in anticipation of the
probable limits of the grant, a withdrawal of the lands from sale and
settlement was ordered, September 6, 1856, along both branch and main
line; but six days afterwards this order was modified so as to permit
pr-emptions until the line of the road should be definitely located. On
April 25, 1857, however, the local officers were directed by telegraph
not to permit any further pre-emption filings or entries on. said lands.
Such instruction was adhered to for some years, but, you state, was
subsequently " oerlooked or ignored, and many entries have been ad-
mitted."

This company was formerly known as the Florida Railroad Company,
and by act of the Florida legislature, made in anticipation of the grant,
said company became the beneficiary of the grant. In 1872 the name
of the company was changed to the Atlantic, Gulf and West India
Transit Conpany. The route of the road from Amelia Island to Cedar
Key was definitely located in 1857, and the road was constructed in
1S60, such construction being that of all of the branch line, and that
part of the main line from Fernandiuna to Waldo.

On the 14th day of December, 1860, M. L. Smith, chief engineer of
said Florida Railroad Company, filed in your office a map of the defi-
nite location of said road from Waldo (the junction of the Cedar Key
branch) to Tampa Bay. When said map was filed, the route of the
road covered thereby had been actualL] surveyed and located in the
field, and said map was filed in good faith as evidence before this De-
partment of the definite location of said road. This map remained on
file until the 22d day of January, 1861, when it was delivered to said
Smith for the purpose of procuring and attaching thereto the certificate
of the -overnor of Florida as evidence that it was filed by authority of
the State. This map was never returned to your office, and it is con-
ceded that it was lost or destroyed. Secession ensued, and during the
war, and the unsettled condition of affairs which followed in the South-
ern States, no action seems to have been taken looking to the construc-
tion of said road.

On the 6th day of October, 1870, your office, in a letter addressed to
Hon. A. N. Zevely (who had made inquiry as to the status of the grant),
stated that as to the line from Waldo to Tampa Bay, it was held that
by reason of failure to complete the road within the time named in the
granting act "it would require enactment by Congress to make the
grant effective."
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October 10, 1875, Mr. Yulee made a similar inquiryerespecting the
status of the grant; and in reply your office, by letter of October 22,
1875, referring to the opinion expressed in the letter of October 6, 1870,
aforesaid, stated that " since the announcement of the view of this office
as above quoted, the question involved has been considered by the
Supreme Court of the United States (Schulenber- v. Harriman, 21
Wallace, 44), and the conclusion reached that acts of Congress con-
taining provisions and restrictions such as found in the act approved
May 7, 1853, impart a present grant to the extent of passing over to
the State the legal title to the odd sections designated. * * * It
seeMs, therefore, now to be settled that the view of the office as an-
nounced i its letter of October 6, 1S70, was erroneous."

On the th day of December, 1875, the acting president of said com-
pany presented for filing at your office a map of the definite location of
said road over the same route, purporting to be a duplicate of the l. st
map. At the same time said president of the road asked to have
reserved from entry the odd sections within the grant, if such action
had not already been taken. The map and papers not being satisfactory
to your office, they were returned for (among other things) a sworn
statement to be made by the engineer and president of the company,
to be attached to the map, explaining the loss of the field-notes of
survey, and affirming that said map was a true and accurate transcript
of the map of original survey filed in your office Deember 14, 1860,
and "an explanation, by official statement under oath, of the non-pro-
duction of the original map filed on Decembcr 14, 1860, and rejected
by the Comnissioner's letter of December 28 160, for want of the
governor's certificate."

On the 3d day of April, 176, Mr. Yuee returned the map, mended
as required, and transmitted the papers called for. This map was
transmitted from your office to this Department April 20 following.
Secretary Chandler, in a decision rendered on the 29th of the same
month, declined to receive or approve said map, and directed that it
be returned to the president of the road "with the information that
this Department cannot permit the conpany, after so great a delay, to
file a map designating the route of its road." In this decision no ref-
erence is made to the fact that said route had been surveyed and defi-
nitely fixed, nor to the fling of the map in 1860; and it appears that
the facts relating to such acts were not presented to the Secretary. He
states in his decision that twenty years have elapsed since the passage
of the act making the grant, and that " the important act of definitely
locating the road * * should be done within a reasonable time
after the date of the grant, and in all cases before the expiration of the
time fixed for completing the road." Te purport of the decision was
that no act having been done to give precision to the grant, it must
be regarded, after the lapse of so long a period, as having been aban-
doned.
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On the 0thU day of November, 1879, your office submitted to this
Department an application on behalf of said company for a review of
the decision of Secretary Chandler aforesaid; and in a decision ren-
dered on such review, January 28, 1881, by Secretary Schurz, the sur-
vey, definite location of the route, and filing of the map of 1860 were
fully considered. The decision states:

The application for review is made upon the ground that material
facts which go to show the authority of the company to locate the line
and file the map were not before my predecessor, and which, had the
same been presented and considered, would, in the judgment of the ap-
plicant, have contributed to a different conclusion, much of the matter
being newly discovered, and not within the reach of the company at the
date of the original application.

The opinion then considers the question whether the granted lands
could be certified to the State, in view of the limitation in the granting
act that if the road " is not completed within ten years no further sales
shall be made, and the lands unsold shall revert to the United States";
and it was held under the authority of Schulenberg v. Harriman that
the proviso was a condition subsequent, and that " no reversion could
take place by mere operation of law."

The duplicate map thus presented was approved, and your office was
directed to make " the necessary withdrawals of lands to protect the
rights of the company and secure the proper adjustment of the grant
upon the line designated."

At the time the duplicate map and papers were transmitted to your
office by Mr. Yulee, president of the company, April 3, 1876, as before
recited, he also transmitted a waiver or release by said company in the
following terms, to wit:

At a meeting of the board of directors of the Atlantic, Gulf and
West India Transit Company, convened on the 1st day of April, 1875,
the following resolution was unanimously adopted:

Resoltved, That this company hereby waives all claim to so much of
the lands on each side of their line of road between Waldo and-Tampa
Bay, to which this company is entitled by law, as may be found by the
General Land Department at Washington to be occupied by settlers who
may be entitled to equitable relief up to December 13, 1875, saving and
reserving to this company any and all rights of indemnity vested if
the company under existing laws.

Secretary Schurz, in his decision of January 28, 1881, before cited,
calls the attention of your office to such waiver, and requests a further
waiver in the following terms, to wit:

Your attention is also particularly invited to the formal waiver of the
company in favor of actual settlers prior to December 13, 1875, and you
are instructed to make respectful request for a like waiver covering the
time since that date, and up to the time when formal notice of the with-
drawal can be communicated to the district land office.

In response to the request made under that instruction, said presi-
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dent, on the 05th day of June of the same year, transmitted to your
office the further waiver of said company, as follows:

In due considration of all the circumstances, the company has de-
cided to extend the relinquishment or waiver heretofore made to all act-
ual bonafide settlers who made improvements prior to the 16th day of
March, 1881, upon which date your instructions were issued to the local
land officers. The Department can accordingly apply this waiver or re-
linquishment in its action upon the cases of all actual settlers who shall
have entitled themselves to patents. In making this relinquishment
the company reserves the right to select, under the act of June 23,
1874, equal quantities of other land in lieu of tracts embraced in such
entries as may be relieved hereby.

This somewhat prolonged history of said land grant, and of the ac-
tion of the road and of the Land Department in relation thereto, I have
found necessary in order to present clearly the questions which I am
now called upon to decide.

It will be observed that the company, under the act of June 22, 1874,
asks for the lands included in the three lists before me, in lieu of the
lands lying within granted limits relinquished by action of the company,
as before recited.

The act aforesaid provides:
That in the adjustment of all railroad land grants, whether made di-

rectly to any railroad company or to any State for railroad purposes, if
any of the lands granted be found to be in the possession of an actual
settler, whose entry or filing has been allowed under the pre-emption or
homestead laws of the United States subsequent to the time at which,
by the decision of the land office, the right of said road was declared
to have attached to such lands, the grantees, upon a proper relinquish-
ment of the lands so entered or filed for, shall be entitled to select an
equal quantity of other lands, in lieu thereof, from any of the public
lands not mineral.

Secretary Schurz approved the duplicate map by his decision of Jan-
uary 28, 1881, and the order of withdrawal directed in the same decision
was made March 16, 1881, and reached the local office the 26th day of
same month.

The entries for which indemnity is claimed were made before the
filing of the duplicate map approved by that decision, and before the
withdrawal aforesaid. It is obvious, therefore, that the claim cannot
be allowed unless the right of the company had attached to that part
of the grant within which the entries were made prior to the filing of
the last-named map.

The claim for indemnity must therefore depend upon one of two ques-
tions, viz:

First. Whether the line of the road had been definitely fixed at the
time of filing the map of 1860, and sufficient notice thereof given to the
Land Department by filing the map in your office December 14, 1860.

Second. Whether the withdrawal of 1856 was extant at the time the
entries were made in such manner as to render a relinquishment by the
company necessary and proper to be made.
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It is abundantly proved (and, indeed, is not questioned) that the line
of the road had been actually surveyed and definitely fixed upon the
ground at the time such map was filed. it will be remembered that the
map we are now considering was filed in your office December 14,1860,
and remained on file until January 22, 1861, when it was delivered to the
engineer of the company for the purpose of procuring the certificate
of the governor of Florida as evidence that it was filed under authority
of the State. The company was the beneficiary of tie grant by act of
the State, passed, as before stated, in anticipation of the grant being
made by te United States. There is no question that the map was a
perfect diagram of the route of the road as definitely fixed by actual
surveys. Upon this point Secretary Schurz says, in his decision before
cited:

The exact correspondence with the map of 1860 of the duplicate plat
now filed appears to have been sufficiently shown, and there remains
no doubt that the line exhibited was surveyed and marked as the defi-
nite location of the road, that it was recognized as such by the officers
of the company and the State authorities, and that the map was filed
in the same manner as the surveys of previous portions of the line had
been filed in the office of the secretary of state of Florida.

There was no imperfection in the map itself. It was not rejected be-
cause of any infirmity in the diagram of route, but was sent out of the
Department for the purpose of having the governor's certificate attached.
It was on file more than a month without objection. Its examination
gave to the office undoubted information of the exact location of the
route of the road. The office desired only to be further informed that
it was filed by authority of the State. The practice of your office
probably required such proof, and I do not desire to question the pro-
priety of the rule. Upon this point Secretary Schurz says, in his de-
cision:

The return of the map for the governor's certificate in 1860 appears to
have been an act of due caution on the part of your office to place be-
yond question the fact of State authorization; but I do not understand
that the approval of the governor was the only means by which such
authority might be established, or that it was essential to the validity
of the survey fixing the line upon the face of the ground of which the
plat filed was intended to be made the proper notification and evidence
for the Department.

Since the granting act does not provide for the filing of a map, the
rules relating to its authenticity and governing its reception must de-
pend upon a judicious practice in your office. While the certificate of
the governor was proper, it formed no part of the map, and was not
essential to its validity as a diagram of route. As the map was complete
in itself in that it designated and fixed the definite location of the road,
it should not have been taken from the files; and if the authority of the
State was desired, the company should have been called upon for proof
that the State authorized the filing of the map. As said by Secretary
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Schurz, the approval of the governor by a certificate attached was not
the only means by which such authority might be provided.

Upon this point I call your attention to the case of Gilbert v.
McGregor and Missouri River Railroad Company (9 Copp., 134), de-
cided by this Department June 11, 1878. The act in that case, which
made a grant to Iowa to aid in the construction of a railroad in that
State, provided:

That as soon as the governor of said State of Iowa shall file, or cause
to be filed, with the Secretary of the Interior, maps designating the
routes of said road, then it shall be the duty of the Secretary of the
Interior to withdraw from market the lands embraced within the pro-
visions of this act.

A map of general route, certified by the president and chief engineer
of the company, was filed in your office, but no map was filed or certi-
fied by the governor, or other evidence that it was filed by authority of
the State. The decision holds that "1 the filing of this map was to des-
ignate the lands to which the company would be entitled under the
granting act. This was obtained by the map filed by the officers of the
company, for it concluded the company, and notified the government
and all persons interested of the required designation"; and that " the
omission of the governor to file a map designating the route of said
road was matter of form rather than essence."

Under this authority it is difficult to see how the mapin the present
case, which was made and duly certified by the officers of the company,
and filed by its chief engineer, can be held to be invalid because the
practice of your office, without statutory direction, required, as a mat-
ter of " due caution," that there should be the governor's certificate
attached. The train of evils which has followed the taking of the map
from the files does not flow from the act of the company, but from an
unnecessary if not unauthorized act n the part of the office-done,
however, with no improper motive.

The decision of my predecessor of January 28, 1881, does not in
exact terms hold that the filing of the map of 1860 was valid, but it
will be seen from citations already made from it that no other conclu-
sion can be reached from the decision. The instruction contained in it,
directing your office to request of the company further relinquishment
of all entries made within granted limits to date of formal withdrawal
ordered by the decision, has no meaning if the filing of the map of 1860
was not valid.

If the filing of that map was invalid, there was no ground for re-
questing and making relinquishments, unless the relinquishments were
based upon the executive withdrawal before referred to, made Sep-
tember 6, modified September 12, 1856, and reinstated so as to prohibit
entries April 25, 1857. That withdrawal is not, however, even referred
to in the decision, and the map of 1860 is almost the only subject of
consideration.
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In this connection, and as having a bearing of some importance upon
the sbject, I refer briefly to the second question before stated, relating
to the withdrawal of 1856 aforesaid. That order of withdrawal was
never vacated; but your letter states that the "reservation " made
thereby was " overlooked or ignored, and many entries have been ad-
mitted."

I need not cite authority to show that such an executive withdrawal
of land within the probable limits of the grant was entirely valid, and
had the effect to reserve from entry and sale all public lands within the
limits of the withdrawal; and I hardly need say that a valid withdrawal
once made by this Department cannot be gotten rid of by " overlook-
ing or ignoring " it, or admitting entries at the local offices in violation
of it. If expedient that it should be no longer maintained, it should be
vacated by the authority that made it. The order of withdrawal made
by Secretary Schurz upon filing the duplicate map is not inconsistent
with the idea of the withdrawal of 1856 being still extant, because the
last-named withdrawal of lands wa within the probable limits of the
graDt, and the new one conformed the withdrawal to limits defined by
the map; nor was such withdrawal, especially when taken in connec-
tion with the request for relinquishment, inconsistent with the idea of
a legislative withdrawal under the map of 1860, because no notice of
such withdrawal conforming to the limits of that map had ever been
given.

From the foregoing considerations I derive the following conclusions:
First. That the map of 1860, as filed, taken in connection with actual

surveys in the field, was valid and sufficient to fix and locate definitely
the line of the road, and to bring home to this Department notice of
such location.

Second. That a legislative withdrawal followed the filing of that map
(Van Wyck v. Knevals, 106 U. S., 360).

Third. That such results were not destroyed or annulled by the vol-
untary delivery of the map by your office for the purpose of procuring
thereto the governor's certificate.

Fourth. That the order of withdrawal made in 1856, and reaffirned
in 1857 because of its prior modification, was existent at the time of the
withdrawal ordered upon filing the duplicate map in 1881.

Fifth. That in order to protect the settlers who had in good faith
made entries and settlements, relinquishments became necessary, be-
cause such entries were in violation of the executive withdrawal of
1856-'57. and of the legislative withdrawal which followed the filing of
the map of 1860.

Sixth. The relinquishments come within the provisions of the act of
June 22, 1874, and the company is therefore entitled to lands in lien of
those "found in the possession of actual settlers" at the time of reliu'-
quishment.

The relinquishments were made by the company upon the solicitation
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of this Department, evidently upon the belief that they were necessary.
I am of the opinion that the title of the settlers would not be complete
without them. A great number of entries have been made, and the
titles upon which the entrymen rely ought not to be involved in doubt
and uncertainty.

You will at the proper time cause the lists to be examined in the
usual manner, with a view to the correction of all errors and the elimi-
nation of conflicts, and to ascertain that the lands have been earned
by the construction of portions of the road contiguous to the lands se-
lected. After such examination you will submit them in regular form
for my approval. In view, however, of the fact that the time has ex-
pired within which the railroad in question was to have been completed,
and that legislation is pending in the present session of Congress relat-
ing thereto, you will take no action in the matter until further direction.

PRIOR ENTRY-PRIOR RiIGHT-RELINQUISHMENT.

THE NORTHERN PACIFIC RAILROAD COMPANY V. PARKER AND

HOPKINS.

The withdrawal for the main line of the Northern Pacific Railroad took effect August
13, 1870. Parker made homestead entry the same day. is entry was canceled
in 1875 for voluntary relinquishment. The withdrawal for the branch line of
said road took effect July 19, 1879. Held-

That as Parker entered the same day the withdrawal of 1870 took effect, his entry
must be regarded as the superior right.

That the existence of such entry excluded the land covered thereby from the with
drawal of 1b70.

That upon the cancellation of Parkers entry in 1875 the land covered thereby passed
to the United States, and was included in the withdrawal of 18.

Secretary Teller to Commissioner JMeFarland, April 15, 1884.

SIR: I have considered the case of the Northern Pacific Railroad
Company v. John G. Parker and Robert M. Hopkins, involving lots 1
and 2 and E. of the NW. of Sec. 31, T. 21 N., R. 5 E., Olympia,
Wash., on appeal by said company from your adverse decision of
August 1, 1883, and by Parker from that of October 29, and also that
of August 1, 1883, adverse to him.

Parker made homestead entry No. 1,126 of said tracts August 13, 1870,
and filed his relinquishment thereof July 11, 1873. His entry was can-
celed July 22, 1875.

Said tracts are within the granted limits of the grant of July 2, 1864,
to said company, withdrawal of which took effect on filing map of gen-
eral route August 13,1870. They are also within the limits of the with-
drawal for the amended location of the general route, which took effect
July 19, 1879, and you state were not restored by the order restoring
the lands along the main line made September 1, 1879.
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Parker's entry was made the same day that the right of the company
attached; and in such case the entry must be regarded as the superior
right. (Saint Paul, Minnesota and Manitoba R. R. Co. v. Gjuve, 9 C.
L. O., 119.)

The existence of Parker's homestead entry at the time of filing the
map of general route excluded the tracts from the withdrawal of 1870.
(Talbert v. Northern Pacific R. R. Co., 2 Brainerd's Legal Precedents,
p. 32.)

Parker admits that he abandoned the lands in question and has not
resided thereon since he relinquished, July 11, 1873. He applied to
purchase said tracts July 9, 1883, under the act of July 15, 1880.

Hopkins applied to enter the same tracts as a homestead April 2,
1883.

You reject the application of Parker because of the adverse claim of
Hopkins. You find that, "so far as the record discloses, at date of
Hepkins's application the lands applied for were public lands, and had
been since July 22, 1875," the time when his entry was canceled; and
therefore you approve of Hopkins's application to enter.

It is claimed that Parker filed the relinquishment because of the erro-
neous ruling of the local officers.

Upon the facts related the case falls within my decision in the case
of said Company v. Hess (10 C. L. O., 260), wherein I held that-

If the tract in controversy was actually abandoned, though upon
erroneous information as to the fact of withdrawal in 1873, it passed to
the United States and was included in the withdrawal of 1879.

Upon the ground that the tracts in question were embraced in the
withdrawal of 1879, I reverse your decision, and affirm that of the reg-
ister and receiver, rejecting the application of Parker and Hopkins.
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AGBEED STATEMENT-HEIRS-OSAGE LANDS.

TYLER v. DUNCAN ET AL.

An agreed statement of facts precludes a contradiction or variation of such statement.

Secretary Teller to Commissioner M1cFarland, October 10, 1883.

I have considered the case of Salena Tyler v. George Duncan et al.,
involving the SW. of Sec. 27, T. 29 S., R. 1. W., Wichita district,
Kansas, on appeal from your decision of July 15, 1882, holding Dun-
can's filing for cancellation.

It appears that Duncan filed declaratory statement No. 14,589 forthe
tract October 30, 1877, alleging settlement the same day; that the tract
was subsequently involved in a contest between Duncan and one Jaha-
len Tyler et al., wherein the register and receiver awarded the land to
Duncan upon his showing full compliance with legal requirements to
the date of his application to enter the same; that although the defend-
ants were duly notified of such decision they failed to appeal; and that
your office accordingly declared the same to be final December 3, 1881,
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and closed the case. Duncan having been assassinated upon his claim
on or about January 22, 1880, Salena Tyler initiated contest against his
filing January 19, 1881, alleging in her affidavit that decedent's heirs
had abandoned his claim, and that as personal service could not be had
upon all of them, notice should be given to such heirs by publication.
Suich notice was accordingly given, as also personal service where the
same could be had, whereby all parties in interest were cited to appear
at the local office February 28, 1881. This is a case stated, wherein the
agreement between the parties litigant discovers the following state of
facts, to wit: That the heirs have neither lived upon nor cultivated the
tract in question; that John Duncan, one of decedent's brothers, by and
with the consent of his father, Cornelius Duncan, removed decedent's
improvements from the land soon after his decease; that Cornelius Dun-
can had theretofore resided and did then reside in New Jersey; and
that Salena Tyler is a qualified pre-emptor, and has actually resided
upon and improved the land.

It further appears that she filed declaratory statement No. 21,692 for
the tract January 6, 1882, alleging settlement October 25, 1880. (Her
attorney alleges, however, upon appeal, that she applied to file January
22, 1881, but that the register and receiver rejected such application).

You held Duncan's filing for cancellation upon the ground that as
George Duncan was a single man, his father, Cornelius Duncan, upon
his son's decease, became his sole heir by operation of law, and there-
fore the only person who under the law could have preserved decedent's
right and finally completed his entry; that it having been nowhere
shown that Cornelius Duncan is dead, it is not competent for any other
relatives of decedent to assert a claim in the premises, as only in the
event of his demise would it be competent for them to so claim; that
instead of his complying with legal requirements he permitted his son
John to remove all of the improvements from the land, which act must
be regarded as an abandonment of his right thereto.

The question to be determined, therefore, is whether such removal
should be so regarded.

If it were not for said agreed statement of facts, it would be compe-
tent for the heirs to verify their allegations touching duress (per ninas),
by reason whereof their lives, limbs, and property would seem to have
been placed in jeopardy by the Tyler family, through whose instru-
mentality Duncan was murdered, as the heirs allege. But they having
agreed to such a state of facts, are thereby estopped from denying the
truth of said statement thereof, and precluded from setting up or alleg-
ing anything contrariwise.

Furthermore, it should be observed that it appears from the pub-
lished notice of contest that Duncan's declaratory statement was an
" Osage filing "; i. e., the tract in question forms a part of the Osage
Indian trust or diminished reserve lands in the State of Kansas. Hence
this case would seem to come within the purview of the first section of
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the act of May 28, 1880 (21 Stat., 143), by virtue whereof it would have
been competent for these heirs, or rather it behooved them, to make
proof of and payment for their claim within the sixty days prescribed
by the act; and this notwithstanding their failure to comply with legal
requirements in point of settlement and improvement.

But the record fails to discover that they have availed themselves of
the statutory remedy prescribed by the act cited. I therefore concur
with you in the opinion that their entire claim, if any, in the premises,
should be adjudged forfeited.

Your decision is accordingly affirmed.

VOL UNTAB Y-EXHA USTS BTGHT.

CYRUS W. LOHR.

Where a pre-emptor voluntarily abandons his claim, in the face of an adverse claim
which he could successfully contest, he thereby exhausts his pre-emption rights

Secretary Teller to Commissioner IcFarland, December 6, 1883.

SIR: I have considered the appeal of Cyrus W. Lohr from your de-
cision of March 31, 1883, rejecting his application for restoration of his
pre-emption rights. Lohr filed declaratory statement for the SE. of
Sec. 11, T. 123, R. 61, Aberdeen, Dak., August 17, alleging settlement
August 15, 1881. Charles W. Sheldon made homestead entry for the
tract January 9, 1882, which entry was relinquished and canceled July
12, 1882, when one Robinson made homestead entry of the tract.

The proofs show that Lohr settled as alleged, made improvements and
resided on the land until October 10, 1881, when he went to the State
of Michigan for the purpose of bringing his family and effects to Dakota.
He was detained in Michigan until the middle of March, 1882, by sick-
ness in his family and a serious accident to his son. Upon his return
at the latter date he found Sheldon in possession of the land under his
homestead entry, with additional improvements thereon. Instead of
contesting his rights as against Sheldon he abandoned the land, but
February 27, 1883, nearly one year after his abandonment, asked leave
to enter it, or, otherwise, that he be permitted to make another filing.

I concur with you in the opinion that had Lohr contested his rights
instead of abandoning the land, the facts, as they appear in his affida-
vits, would have shown his continued right to the land, but that is
voluntary abandonment thereof exhausts his pre-emption rights.

Your decision is affirmed.
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II.-AGENTS.

SETTLEMEN4T BY-INEFFECTIVE.

MCLEAN v. FOSTER.

No one can acquire a settlement right to public land by virtue of plowing or other
acts performed by an agent.

Acting Secretary Joslyn to Commissioner McFarland, April 7, 1884.

I have considered the case of James McLean v. Margaret J. Foster,
involving the W. I of the NE. 1 of Sec. 3, T. 156, B. 54, Grand Forks,
Dak., on appeal by McLean from your decision of August 25, 18832
awarding the tract to Foster.

It appears from the record that this land was surveyed in the spring
or summer of 1880, but that the plats were not filed until May 12,1881.
About the time of the survey the Foster family-father, mother, brother
and sister-made arrangements to apply for this whole section and
part of another. On several parts of it they made individual settle-
ment and residence, but not on the NE. 1. On that tract, in May, 1880,
Foster's brother, at her request, he testifies, plowed a few acres of
ground, and hauled some logs for a future house. She was not on'the
land at the time, but was then and continually afterward living in the
town of Grand Forks. In the early part of April, 1881, McLean went
upon the section and began to build a house on the NE. J of the NE. i.
While so building, Miss Foster's brother began to build her house on
the west half of the NE. , and was notified by McLean of his claim to
the entire quarter; nevertheless, he continued to build, and Miss Fos-
ter took personal possession of the house on May 5, 1881. Both par-
ties appear to have complied with the law since.

Whatever right McLean has to this land he acquired on the day he
settled; and there is no doubt that he is entitled to the entire quarter,
unless Miss Foster then had a superior right to it. At said date she
had no right to it whatever against the United States or against him;
for she had not made a legal settlement, nor even taken possession of
the land. No one can acquire a settlement right to public land by vir-
tue of another's acts, and the plowing or other work done for her by
her brother was inefficacious for any purpose. This is the settled rule.
And, indeed, if she had actually settled in person in May, 1880, her
failure to follow it up by establishing a residence would have divested
her of all right acquired by the settlement. In my judgment Miss Foster
has neither a legal nor an equitable claim to the tract in question, and
her entry should be canceled.

Your decision is reversed.
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III.-AMENDMENT.

MIkSTAKE-DILGENCE.

SEDERQUIST V. AYERS.

Where a party homesteads one tract of land by mistake and settles on another tract,
but does not apply to amend the entry, so as to properly describe the tract set-
tled on, until after a valid adverse right has intervened, such amendment will
not be allowed, and the homestead claimant cannot invoke the retroactive pro-
visions of the act of May 14, 1880, in order to acquire priority over the adverse
claimant.

Acting Secretary Joslyn to Commissioner McFarland, August 28, 1883.

I have considered the case of J. W. Sederquist v. D. C. Ayers, in-
volving the S. of the NE. 4 and the S. J of the NW. J of Sec. 26, T. 7,
R. 16 W., Bloomington, Nebr., on appeal by Ayers from your decision
of July 24, 1882, holding his entry for cancellation.

It appears that on September 4, 1879, Ayers made homestead entry
No. 7,496, for the NE. of See. 20, in said township, and that about the
15th of the same month he went to make settlement upon it, but finding
the land which he intended to enter to be in Sec. 21, and already ap-
propriated, and not being pleased with the land in See. 20, he moved
upon the tract in contest in Sec. 26, without any notice to the local office,
or effort to rectify the mistake, built a house there, in which he has
since resided with his family, and broke a couple of acres in its vicinity.
It appears further that Sederquist went to the local office and was of-
ficially informed that said tract was not covered by an entry; that
on January 21, 1880, he filed declaratory statement No. 5,893 for it, al-
leging settlement on the 20th of the same month: that he at once be-
gan to erect a house and was promptly notified by Ayers that he claimed
the land as a homestead, and that he nevertheless persisted in improv-
ing it, has resided there since, and has a house, stable, and 18 acres
nnder cultivation. On October 30, 1880, Ayers filed au affidavit in
which he alleged that he had settled on the tract in Sec. 26 by mistake,
believing it to be in Sec. 20, and the land which he had originally se-
lected, and asked to have his entry amended to cover it; your office
allowed the amendment April 2, 1881, and it was made at the local of-
fice September 30,1881. He swears now that he applied to an attorney
as early as October, 1879, with the view of effecting the amendment, but
of this desire it appears that neither your office nor the Land Office had
knowledge.

At that time Ayers' settlement on the tract in contest could innre to
his benefit only by force of Sec. 2273, Rev. Stat., and since a preferred
right is therein made dependent upon the prior settler's conforming to
the other provisions of law, and since he did not conform to the said
provisions, he acquired no right by the settlement. He might have ef-
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fected an amendment of his original entry by the exercise of due dili-
gence, but he failed to exercise it. Consequently Sederquist's settle-
ment was valid (Belk v. Meagher, 104 U. S., 279), and Ayers' notice to
him of a prior claim was of no legal effect, because Ayers himself hav-
ing failed to initiate his homestead settlement as the law provided that
he should initiate it, was without a valid claim and was a mere tres-
passer on the public land. His good faith in settling, which is insisted.
upon, coul(l avail him only when accompanied by a compliance with
other provisions of the law and a due application to enter, otherwise a
person might actually settle on a tract of the public domain, and with-
out acquiring a title himself, prevent all others from acquiring title to it.

Granting the retroactive effect of the act of May 14, 1880, which
counsel claim in his behalf, it cannot apply to a case where a valid ad-
verse interest had attached prior to its passage; and the amended entry
which was permitted. by your office, being founded on a misrepresenta-
tion of the facts, is void for the same reason, and should be canceled.

Your decision is accordingly affirmed.

GoYN . MAHONEy.

INTER vEN7ING RI GHT-Q UALIFIOATION.

An amendment of a filing upon one tract cannot be allowed to embrace a different
tract, so as to defeat an entry made in good faith upon the latter tract, subse-
quently to the original filing, bat prior to amendment.

Goyne "removed from his own land," as the sale of said land did not take effect until
delivery of the deed, which was subsequent to date of his filing.

Secretary Teller to Commissioner McFarland, March 11, 1884.

I have considered the case of Noah Goyne v. Stephen Mahoney, in-
volving the NE. of See. 34, T. 152, R. 55, Grand Forks, Dak., on ap-
peal by Mahoney from your decision of July 17, 1883, holding his entry
for cancellation.

It appears that Goyne filed declaratory statement for the NE. t of
Sec. 24, in this township, August 8, alleging settlement March 1, 1881.
He applied May 9,1882, to amend his filing to embrace the NE. i of Sec.
34, alleging that his settlement was on this section, and that his filing
on Sec. 24 was through mistake; and June 9 following you allowed the
amendment.

Mahoney made homestead entry of the tract on Sec. 34, August 6,
1881.

The township plat was filed May 11, 1881.
Mahoney applied to make proof July 12, 1882, to which Goyne ob-

jected, alleging his own prior settlement; and Goyne applied to make
proof August 15, 1882, to which Mahoney objected, alleging his own
entry, and that Goyne removed from his other land in Dakota to settle
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on that in dispute, and hence was not a qualified pre-emptor, and that
also, if Goyne ever made settlement on Sec. 34, he forfeited his rights
by failure to file thereon within the limited period, or until after his
own (Mahoney's) right had attached. The hearing on the two applica-
tions was in October following. The testimony shows that Goyne set-
tled on Section 34 as alleged, and has valuable improvements, and has
continuously resided thereon; that Mahoney has also valuable im-
provements on the land (but less than those of Goyne), and has con-
tinuously resided thereon since January following his entry. Each has
sufficiently complied with the law under which his claim was made to
entitle him to the land in the absence of the other; but it should be
awarded to Goyne as the first settler (if a qualified pre-emptor), had he
originally filed upon the tract in dispute, or had his amendment been
allowed prior to an intervening adverse claim. But when Mahoney
made his entry, the tract was unappropriated on the records, and he does
not appear to have known of Goyne's settlement until December fol-
lowing, when he took lumber to the tract for erection of his house.
Then first ascertaining that fact, he returned to the land office for infor-
mation as to the status of the tract, and learning that it was vacant, pro-
ceeded with his improvements and residence.

Your decision presents the question whether an amendment of a filing
upon one tract can be allowed to embrace a different tract so as to de-
feat an entry made in good faith upon the latter tract subsequently to
the original filing, but prior to the amendment, the land at the date of
the entry being vacant public land on the record, and the entryman
ignorant of the prior settlement at the date of his entry. Undoubtedly
such an amendment is allowable as between the party and the Govern-
ment merely; but I know of no principle or decision which will authorize
it to oust an intervening adverse right made in good faith, and in this
case Goyne had no better right to an amendment which would give him
precedence over Mahoney's entry than he would have to make an orig-
inal filing on land covered by the same entry, except subject thereto.
The tract being unappropriated public land, was subject to the first
legal applicant. This was Mahoney, and so long as he complies with
the law his rights must be respected. It is immaterial that the im-
provements of Goyne are more valuable than those of Mahoney, or that
his original filing was not upon the tract he settled upon, but by mis-
take on anobher. It is sufficient that the mistake was through his own
laches. In such case he whose negligence causes the mistake, though
innocently and against his own interests, must suffer the loss, and not
he who has acted in compliance with the law and is not guilty of negli-
gence or wrong.

That amendments of filings and entries can only be allowed subject
to intervening adverse rights, counsel for Mahoney cite the rulings in
1st Lester, pp. 391, 397, 401, 402, and 5th Copp, 148. (See also case of
Burkett. Copp, March, 1882; Milam v. Favrow, Ib., September, 1881;

4531 L o-37
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French v. Tatro, lb., January, 1877; Dillon v. Burke, lb., June, 1S8,;
case of Wilson, Ib., November, 1874; Ward il. Ernst, Brainard's Pr<-
'cedents, January, 1884; and Richard Griffith, Copp, February, 1884)

In support of your decision upon the question of amendments, you
refer to the cases of University of California v. Block (Copp, November,
1874), and Newcomb (lb., February, 1876). In the former, Block having
filed for 160 acres, without alleging any error or mistake in his filing,
made an amended declaratory statement abandoning 80 acres of the
land embraced in his original filing claimed by another settler, and took
40 acres to which he was advised there was no valid claim, but which
appears to have been claimed by the University under a State selection
prior to the amendment. His claim to the 40 acres was rejected by the
Acting Secretary, upon the ground that his amendment was invalid as
against the State's selection, thus in effect ruling that an amendment
cannot be allowed to defeat an existing adverse claim. In the course
of his decision he said, "no subsequent amendment, except for error or
mistake, can operate to defeat a right previously initiated." As the
case raised no question of error or mistake in Block's original filing, I
cannot consider it as authority for your ruling, but as obiter dictum
merely, especially as he did not in terms rule that such an amendment,
even for error or mistake, could be allowed to defeat an adverse claim.

In the case of Newcomb, Secretary Chandler held that a pre-emptor,
who has misdescribed the land embracing his residence and improve-
ments, may amend his filing to cover his settlement, unless by his laches
or negligence he has barred his right in favor of an adverse claimant.
This ruling does not support your decision, but rejects the amendment
of Goyne in so far as it defeats Mahoney's entry.

Mahoney also alleges that Goyne did not file his declaratory state-
ment on the tract in Sec. 34 within the time required by law, but that
claiming settlement March 1, 1881, and the land not having been pro-
claimed for sale he should have filed upon it within three months from
the filing of the township plat, which was on May 11, 1881, or prior to
August 11, 1881, where, as he made no record claim to it until he applied
to amend his filing May 9, 1882, after Mahoney had been for several
months resident upon and improving the tract. Under sections 2265
and 2266 of the Revised Statutes, one failing to file a declaratory state-
ment within three months from the filing of the plat under a prior set-
tlement, forfeits his right in favor of the next settler who complies with
the law. Had Goyne filed after expiration of said three months, but
prior to the adverse claim of Mahoney, his filing would be sustained
under the ruling in Johnson v. Towsley; but Mahoney's entry made
long prior to the application to amend, and when the tract was vacant
and unappropriated, must take precedence, and Goyne cannot, under
the statutes referred to, defeat his rights and deprive him of his im-
provements by reason of his own laches or mistakes.

Mahoney further claims that Goyne is not a qualified pre-emptor,
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under section 2260 of the Revised Statutes, because he removed from
his other land in Dakota to settle on that in dispute.

It appears that Goyne entered a tract in Dakota under the homestead
laws, and nde final proof thereon February 6,1881. He conveyed the
tract to one Fox, who conveyed it to Goyne's wife. The testimony as
to the actual date and delivery of Goyne's deed to Fox, although wholly
submitted by Goyne, satisfies me that it did not become operative until
long after he settled on Sec. 34, under his pre-emption filing, and hence
that he was owner of the homestead land at the date of such settlement
and removed therefrom to the land in dispute. There was an arrange-
ment between Goyne and Fox (his brother-in-law), by which Goyne was
to convey the land to Fox and Fox was to reconvey it to Goyne's wife.
Govne states his object was to satisfy and discharge his indebtedness
to his wife for $2,00, the consideration named in each deed. But,
seemingly inconsistent with this, are his further statements that Fox
paid him $2,000 in money for te land; that his wife paid Fox the same
amount for it (thus making it a money transaction, purely); and that
his wife paid him $2,000 in money for it. Mrs. Goyne did not testify.
Goyne, his attorney, and Fox, state that the transaction took place
about February 1, 1881; the attorney that it was not later than Febru-
ary 3, when Goyne signed and acknowledged the deed; that the dates
of the deed and the acknowledgment were left in lank for insertion,
when Mrs. Goyne should sign and acknowled ge it, which she did within
a week later; that he retained the deed in his own possession for de-
livery to Fox, when Fox delivered to him a deed of the same land to
Mrs. Goyne, and that this was not done, and Goyne's deed delivered to
Fox, until July or August following, when the dates were inserted.
That the actual dates of the deed and its acknowiedgrnent, and its de-
livery to Fox, were on August 6, would seem to appear from the fact
that the countv records show such date, thus corroborating the attor-
ney's statement in this respect; and that it was not a completed trans-
action between either of the parties prior to February 3 would also seem
to appear from the fact that Goyne had not then made his final home-
stead proof, and was without title to the tract, and also that his deed
was made subject to a mortgage which was not executed until Febru-
ary 16.

Aside from the suspicion, under the facts, that these conveyances
were for the purpose of enabling Goyne to evade the provisions of sec-
tion 2260 of the Revised Statutes, which forbade removal from his home-
stead land to settle on the pre-emption land, I am of the opinion that
Goyne's deed to Fox did not take effect until its delivery to the latter
in August, 1881. and hence that he was owner of the homestead land
at the date of his settlement on the pre-emption land, and not qualified
to settle on the latter tract in March preceding.

In view of these several matters, I reverse your decision, direct can-
cellation of Goyne's filing, and allow the entry of Mahoney to stand.
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IV.-APPEAL.

CONTEST-NOTICE-INTERLOCUTORY MATTER.

MANDERFIELD ND O'CONNOR V. McKiNSEY.

This hearing was not the initiation of a contest within the contemplation of the act
of June 3,1878 (20 Stat., 91), and no further publication was necessary, as that
had already been done pursuant to the provisions of the act of March 3, 1879
(Ibid., 472).

Appeal does not lie from an order interlocutory, upon matter resting clearly in dis-
cretion.

Secretary Teller to Commissioner McFarland, uly 13, 1883.

SiR: I have considered the case of Anton Manderfield and A. H.
O'Connor v. ET. C. McEKinsey, involving as between McKinsey and
O'Connor the W. and NE. 1 of the SW. I of Sec. 32, and as between
McKinsey and Manderfield the SE. of SW. of Sec 32, T. 1 N., R. 26
E., Bozeman district, Montana, on appeal by McKinsey from your de-
cision of February 10, 1883.

MeKinsey filed declaratory statement No. 240, for the SW. 4 of Sec.
32, April 27, alleging settlement March 1, 1881.

O'Connor made homestead entry No. 319, December 9, 188t, of the
W. 4 and the NE. of the SW. of Sec. 32.

Manderfield made additional homestead entry No. 317, December 6,
1881, of the SE. 4 of SW. 1 of Sec. 32 and lot 1 of See. 4, T. 1 S., R.
26 E.

May 16, 1882, McKinsey published notice of his intention to make
final proof June 21 ensuing, before the clerk of the court at Canyon.
He accordingly appeared with his witnesses and submitted such proof;
whereupon O'Connor appeared in his own behalf and in Manderfield's
and filed an affidavit protesting against the admission of said proof and
alleging non-compliance with legal requirements on the part of McKiu-
sey. Such protest was also filed at the local office and a hearing asked
for. The parties were accordingly duly cited to appear before the reg-
ister and receiver August 21 ensuing. MKinsey appeared and moved
to dismiss "1 the contest," on the following grounds:

1. That the case had already been tried and concluded.
2. That the notice was not printed in a newspaper, as prescribed by

the act of June 3, 1878.
3. That the contest was brought jointly by the contestants.
The register and receiver overruled the motion upon the first and

third grounds, but sustained it upon the second ground, and dismissed
the case accordingly. The reasons stated for such action were, that the
sufficiency of the proof had not been decided by them when the motion
was made; and that thejoining " of the contestants" in the notice was
merely pro forma and could not operate to preclude a severance of the
cases at the hearing.
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You sustained the local officers in their action as to the first and third
grounds, but overruled such action upon the second ground, returning
the case and instructing them to proceed with the hearing. It was not
competent for said officers to dismiss the case, such action being in con-
travention of Rules 41 and 42 of Practice.

It should be observed that the publication of McKinsey's notice to
prove up operated as a citation to all parties in interest to appear at
the time and place fixed therefor and test the validity of his claim. It
was competent for said parties to so appear, as by so doing they were
simply acting in accordance with the terms of such notice. This hear-
ing was not the initiation of a contest within the contemplation of the
aet of June 3, 1878 (20 Stat., 91), and no further publication was neces-
sary, as that had already been done pursuant to the provisions of the
act of March 3, 1879 (Ibid., 472).

This appeal was taken from your decision, or order for a hearing.
Such order was interlocutory and matter resting clearly within your
discretion, from which no appeal lay. It is therefore dismissed.

V.-CONTESTS.

ACT OF MAY 14, 1880-PREFERRED RIGHT.

FIELD V. BLACK.

A contest against a pre-emption filing is not recognized, and no preferred right is con-
ferred by the act of May 14, 1880, for procuring the cancellation of a filing.

Acting Secretary Joslyn to Commissioner ]JfeFarland, August 21, 1883.

I have considered the case of Golson S. Field v. Henry Black, involv-
ing the SE. of Sec. 26, T. 11 N., R. 39 E., Walla Walla, Wash., on
appeal by Field from your decision of May 10, 882.

It appears by the record that said tract has been covered by the de-
claratory statement, No. 3,503, of one T. W. Whetstone, and that,' on
application by said Field, your office held such filing for cancellation on
January 21, 1882, subject to the usual right of appeal. It also appears
that Black procured Whetstone's relinquishment of his filing, and on
February 13, 1882, made homestead entry No. 2,303 for the tract; and
that on February 17, 1882, said Field applied to make a timber-culture
entry for it, and-his application was rejected by the local officers. The
rejection is now affirmed by your office, on the ground that Field had
no preferred right of entry by virtue of his application for the cancella-
tion of Whetstone's filing, and that at date of his timber-culture appli-
cation the tract was reserved by the homestead entry aforesaid.

In my judgment your decision is correct. That the filing of a declara-
tory statement, which is " a declaration of one's intention to claim a tract
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of land," confers a mere preferred right of pre-emption against third per-
sons, and confers no rights against the United States, and that, there-
fore, land covered by such a filing is public laud, and open to either
settlement or entry by any qualified person, subject only to the right of
the pre-emptor, is thoroughly settled by the decisions of the courts and
of this Department. The timber-culture law permitted Field to male
entry upon "any of the public lands of the United States," and his
right of entry on the tract in contest was not postponed by any law or
ruling to the date of cancellation of the filing, or of expiration of the
period allowed for appeal from your decision. By entering at the date
of filing his application for the cancellation, he would have thereby ac-
quired a preferred right to the land; and, since his own lches have de-
prived him of said right, he has now no ground of appeal.

Black's privileges were coextensive with those of Field, and the ex-
clusion of one of them by the other was a simple question of superior
diligence, which the former settled by making his entry first. The fact
that he procured Whetstone's relinquishment prior to entering has' no
relevancy to the issue, for the relinquishment was not a prerequisite to
his entry; and therefore counsel's argument, founded on the mode and
motive of his entry, can have no weight in the adjudication.

Counsel, however, urged that, as Field had contested the Whetstone
filing and paid the office fees, his entry was preferred by section 2 of
the act of May 14, 1880 (21 Stat., 140). The record fails to show said
contest and payment, but conceding them, if they were made by reason
of his ignorance of the law, he thereby acquired no rights. Does the
section cited accord him the preference claimed? It gives a preferred
right to the land to a person who " has contested, paid the land office
fees, and procured the cancellation of any pre-emption, homestead, or
timber-culture entry," and as Field did not contest an "entry," but a
mere "filing" of a declaratory statement, his case does not come within
the letter of the act. Does it come within its spirit On the theory
that the act is remedial, its correct construction is to arise from a con-
sideration of the old law, the mischief, and the remedy," and when
these are well understood, as in the present instance, there can be no
doubt of the correctness of the conclusion. Under the old law an entry
of any kind absolutely reserved the land. No one could acquire a right
to land so appropriated, and hence no one could acquire a preferred
right to it, by contesting the entry, otherwise than by statute; the
mischief was the deprivation of the Government for a time of the bene-
fits of a knowledge of forfeited entries, because persons were dis-
couraged from giving the information by reason of the lack of such an
inducement; and the obvious remedy was the reward of the successful
contestant by a preferred right to the land. Such a remedy the section
cited provides by its letter, in the case of a contested " entry," and its
spirit, viewed with extremest liberality, cannot be made to cover the



DECISIONS RELATING TO THE PUBLIC LANDS. 583

case of a contested "filing," where there was no mischief, as shown
above, and where consequently there was no need of a remedy.

I concur in your opinion that section 2 of the act of May 14, 1880,
gives a preferred right to a person instituting contest only when its issue
is the restoration of the land to settlement by the cancellation of an
entry, and your decision is accordingly affirmed.

TO CLEAR RECORD-NOT ALLOWABLE.

NICHOLS V. BENOIT.

Contests between pre-emptors to clear the record should not be permitted unless in
exceptional cases.

Secretary Teller to Commissioner McFarland, anuary 21, 1884.

I have considered the case of Stephen Nichols v. Pierre Benoit, in-
volving the NE. i of the SW. i of Sec. 9, T. 3, R. 7, Deadwood, Dak.,
on appeal from your decisions of July 15 and September 5, 1882, and
March 31, 1883.

The township plat was filed September 27, 1881.
Nichols filed declaratory statement September 30, 1881, alleging set-

tlement July 7, 1877, and Benoit filed declaratory statement October 1,
1881, alleging settlement April 1, 1877. Benoit was cited December 9,
1881 (under the affidavit of Nichols), to respond and furnish testimony
January 12 following, relative to his declaratory statement, that the
record might be cleared of his (Benoit's) adverse claim. Ile thereupon
retained one McKenna as his attorney, to whom he paid $25, agreeing
to pay him the further sum of $50 upon determination of the suit, and
took to Deadwood, upon the day preceding that assigned for the trial,
four witnesses with whom he conferred with McEKenna. He also con-
ferred with him upon the morning of the 12th; but when the case was
ready for hearing McKenna did not appear, and could not, after diligent
search, be found. The local officers thereupon proceeded with the trial-
Benoit not defending-and upon the testimony submitted awarded the
land to Nichols. Benoit 'then employed another attorney, and applied
for a rehearing, upon the ground of collusion between McEKenna and
Nichols. Upon the local officers' request for instructions, you affirmed
their decision, and overruled the motion for rehearing, upon the ground
that the charge of collusion was not sufficiently established; bt you
also held that if additional corroborative proof touching the charge
should be filed, the motion would be further considered. Benoit filed
further affidavits, in view of which the local officers ordered the rehear-
ing. On the day assigned Benoit again appeared with his witnesses
and his new attorney. Nichols protested against the hearing and ap-
pealed from the decision which ordered it. March 31, 1883, you ruled
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that the appeal was well taken, because the conditions upon which the
rehearing might be granted had not been satisfactorily complied with,
and dismissed the case, leaving the land under award to Nichols.

Both of the parties appear to have settled prior to the filing of the
plat, and to have valuable improvements upon the same subdivision-
their respective declaratory statements also embracing other tracts.
Undoubtedly a party duly notified in a regular contest loses his rights
on failure to appear and defend them. But it is not strange that an
ignorant man, little acquainted with the English language, as Benoit is
shown to be, and unaccustomed to legal proceedings, should, when de-
serted by his attorney upon the hour of trial, whether collusively or
otherwise, have failed to protect them by due appearance before the
proper tribunal. This much, however, is evident, that there has been
no trial upon the merits of the case, and that Benoit has endeavored in
good faith to secure his rights to the land in dispute. Although the
affidavits do not conclusively show the alleged collusion, they are suffi-
cient to raise a suspicion of their truth, and Benoit should have fur-
ther opportunity to offer proof touching the same, as also of his prior-
ity of settlement, and more especially so as, in my judgment, the con-
test was erroneously allowed. In the case of Hanson v. Berry (Copp,
March 1, 1882), my predecessor held that where two homestead entries
had been allowed subject to a prior pre-emption claim, it was improper
to allow a contest on the application of the pre-emptor to clear the rec-
ord of the homestead entries, but that his rights should have awaited
consideration when he made his final proofs. I see no reason why the
same ruling should not apply to a case between two pre-emptors; be-
cause, notwithstanding an award to one of the parties under a contest,
he must still make the final proof required by statute, which the other
party may oppose, and final decision must rest thereon, regardless of
that offered at the contest. It would therefore seem useless to encum-
ber the records with vain proceedings, which also involve the expendi-
ture of time and money which the parties are usually unable to bear.
As a pre-emptor may at any time offer his final proof upon due adver-
tisement, and obtain his title whenever his good faith and compliance
with the law are manifest, the better practice would be not to permit
contests between pre-emptors to "clear the record" (unless in excep-
tional cases), but that they await their final proofs, which open all ques-
tions touching the rights of the party applying to offer them. I there-
fore modify your decision, and dismiss the proceedings in contest, leav-
ing the rights of the parties for consideration when either offers his
final proof.
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VI.-ENTRY.

JOINT PEE-EMPTION AND HOMESTEAD.

BURTON V. STOVER.

Where two parties settled on a forty-acre tract of land before survey, agreeing upon
a boundary line between them, and after survey one claimed it under the pre-
emption law, and the other claimed it under the homestead law, a joint entry
may be allowed.

Secretary Teller to Commissioner McFarland, October , 1883.

I have examined the case of W. C. Burton v. Cyrus Stover, in-
volving the SE. of the NE. of Sec. 11, T. 3 N., R. 7 E., B. . Al.,
Deadwood, Dak., on appeal by Burton from your decision of August
12, 1882, awarding the land to Stover.

It appears that the township plat was filed September 27, 1881. On.
the same day Burton filed his declaratory statement No. 1325, for the
NE. ± of the SW. l, the N. i of the SE. , and the SE. i of the NE. i
of said section, alleging settlement in October, 1879; and on the next
day Stover made homestead entryNo. 219, for the NE. * of said section,
alleging settlement in July, 1877. At date of the Government survey,
Stover had one to ten acres of breaking on the tract in contest, and
Burton had on it houses, &c., estimated at from $500 to $1,200. Your
decision is founded on the alleged fact that Burton settled within the
claimed lines of Stover, after due notice; but, after careful examination
of the evidence taken at the hearing, I find myself unable to concur in
this judgment.

In the first place, the testimony of McIntyre, Blood, and other wit-
nesses relative to an alleged pre-emption claim by Burton covering an
additional 40 acr& s, on which he now has a timber-culture entry, must
be excluded as irrelevant to the issue, and as failing to show any want
of bonafides on his part in making his present claim. It is in evidence
that said tract was included in a prior claim by one Shoemaker, of 160
acres, lying west of the tract in contest, which was purchased by Bur-
ton in 1879. One hundred and forty acres of it are now included in
Burton's filing, and Valentine, Stover's own witness, swears that he
settled on the remaining 40 acres in January, 1880, and then removed
from it, because, " Mr. Burton, after I had been there two or three days,
came and told me I was on his timber-culture." It thus appears that
before the official survey, and probably before there was any dispute
between the parties to the record, Burton had intended to make a tim-
ber-culture and not a pre-emption entry on said 40 acres; and there is
no direct evidence showing that he ever had any other intention in re-
gard to it.

Again, all the testimony concerniD the several compromises offered
and discussed between the parties must be excluded, because there is
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in it no admission by Burton of Stover's right to the land covered by
his improvements, and it only goes to show that both parties were will-
ing to avoid expense and contention.

Further, the testimony of Valentine, jr., and others to the effect that,
long after Burton's settlement and improvements, he pointed out a
stake which he said was the corner of Stover's claim, and which in-
eluded said improvements, must be excluded, because it only goes to
show that after the dispute between the parties began Burton admit-
ted that Stover claimed the land on which he (Burton) had settled; it
does not show that at date of his settlement there was any such claim
or admission.

The controversy between the parties originated in the following man-
ner. When Stover settled in 1879, the southern boundary of his home-
stead was a line known as " Stover's and Miller's south line," which
was duly staked and recognized until September, 1879, at least. Sto-
ver alleges that in said month and prior to Burton's settlement, be
made a new south boundary line running to a stake which is very close
to the southeast corner of the tract in contest, as subsequently estab-
lished by the official survey. The southeast corner of the Stover and
Miller line was some 300 feet north of the official southeast corner, and
on the land between the Stover and Miller line and the GoN ernment
line Burton made his settlement and improvements. Whether Stover
established this new line before Burton's settlement, and whether Bur-
ton had notice of it, are the questions to be determined by the evidence.
If the new line was so established, and if Burton had notice of it, Sto-
ver is entitled to the tract in contest, for his claim would extend sub-
stantially to the lines of the official survey. If Stover did not so estab-
lish the new line, or if Burton did not have notice of it, then Stover is
not entitled to the tract.

.Now, the only direct testimony concerning the new line is a positive
denial of Stover's allegation that he established it in September, 1879.
It is shown that Miller, whose claim joins Stover's on the east, being
doubtful about his own boundaries, ran a line from the meridian in Sep-
tember, 179, that he found his southwestern corner very close to where
the official corner was afterwards established, and that the stake sub-
sequently claimed by Stover as the corner of his new line was then
driven. Stover was present, and Miller swears positively that he then
disclaimed the new line by declaring his belief that it was erroneous,
and that the old line was correct. This testimony Stover, when on the
stand, did not deny; and he produced no witness to show that then, or
prior to Burton's settlement in October, 1879, he laid claim to the land
bounded by a line from this new corner. This adverse testimony, and
his failure to produce any direct testimony contradicting it, is fatal to
his case, unless the circumstantial evidence in his favor is unusually
strong.

The circumstantial evidence on this point, and the only evidence con-
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cerning notice to Burton, appears in the testimony of one Vener. Vener
swears that he was riding along the public road in October, 1879, on a
day not stated, and overheard Stover tell Burton that he must move his
foundation and logs from the land where they then were, and to the
south of said road, which appears to have followed the present quarter-
section line at that point. How far Vener was from the parties does
not appear, but he states that they were in loud and presumably ex-
cited conversation, and it appears that he could not distinctly hear the
words uttered, for he checked his horse in order to catch them. Op-
posed to this is the testimony of the aforesaid Miller, who swears that
he helped Burton to haul his logs and to build his house, was present
during all working hours, and heard no such conversation; but that,
on the contrary, Storer was present at times and perfectly friendly to
Burton. On this evidence I do not think the fact of notice prior to
Burton's settlement is proved, for the facts are at least doubtful, and,
as it is clearly shown that Stover for years did not claim the land where
Burton placed his house, and that Burton was advised of the position
of the old claim line, the burden was on Stover to show the new claim
line and the notice affirmatively, which he has not done.

Further, an intentional intrusion by Burton upon Stover's land is
strongly rebutted by the circumstances attending his settlement. It is

stated by him, and admitted by Storer, that prior to settling he went
to Stover and offered to buy his claim, and, failing in that, requested
Stover to point out his own boundaries. What boundaries were then
pointed out is of course in dispute, but it is evident that Burton's ob-
ject in seeking the boundaries was that he might settle without and not
within them. It is, therefore, very hard to believe that he deliberately
crossed those boundaries the next day, in violation of his manifest prior
good faith.

And, finally, it is proved that before Burton settled he and Stover
ran a new line from what is called the "ox-bow corner," and near to the
old Stover and Miller line, between their claims. Miller swears dis-
tinctly and circumstantially to this fact; Stover admits that he was
there, assisting; and Bartlett, one of his own witnesses, swore on cross-
examination that he saw them running it. On this line Burton after-
wards set his north fence; just beyond it was run a new public highway,
and on the north side of the highway Stover built his fence. On this
evidence there is no doubt in my mind that Stover did not, in October,
1879, claim the land on which Burton settled, and consequently that he
has no right to it now as a prior settler.

The question remaining concerns the proper disposition of the tract
in controversy. It is the smallest legal subdivision, and hence cannot
be divided between them; and yet, as at date of Burton's settlement
Stover undoubtedly laid claim to the larger part of it, and as Burton
recognized his prior rights, the facts strongly point to equitable claimt,
by Stover to the land bounded by the ox-bow line. It is also in vi-
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dence that Burton has, from the beginning of the contention, stated
that if after survey their improvements were found to be on this 40
acres, the law would allow them to make joint entry and subsequent
division; and this seems to be the proper basis for deciding the contro-
versy. In Warren v. Van Brunt (19 Wallace, 646), where the question
was between two pre-emptors who had improved the same 40 acres prior
to survey, the court conceded their right to apply for a joint entry.
Here we have a pre-emption and a homestead claimant, it is true; but
I think the case comes within the spirit of section 2274, Rev. Stat.,
which has in view the settlement rather than the nature of the claim
when it provides for the joint entry.

You are directed, therefore, to give the parties notice of their right
to make a joint cash entry of the tract in contest, and, failing consent
to this by either party within a reasonable time, say ninety days, the
said tract is hereby awarded to the other.

Your decision is modified accordingly.

EXCESS OF QUANTITY-SETTLEMENT BY ALIEN.

HART V. G1UIRAS.

In case of unsurveyed lands, where a party notifies a subsequent settler to keep his
stock away from the land covered by the prior party's improvements, it is suffi-
cient notice that he claims the subdivision upon which his improvements may
appear to be when survey is made, notwithstanding his improvements are after-
wards found on five forty-acre tracts.

It is not the claim, but the facts in such a case, that must be considered.
An alien can claim nothing by a settlement prior to his declaration to become a

citizen.

Secretary Teller to Commissioner MceFarland, December 27, 1883.

I have considered the case of George A. Hart v. Ramon Guiras, involv-

ing the NE. 1 of the SW. i of Sec. 31, T. 11 S., R. 2 B., Los Angeles,
Cal., on appeal by Hart from your decision of February 14, 1883, hold-
ing his filing for cancellation as to said tract.

It appears from the record that Hart settled on 160 acres of land in

1.8767 and within a few months thereafter had a well, corral, and apiary
wholly, and an orchard and vineyard partially, on the tract in contest,
where they have since remained; that his house was built, or believed

to be built, on the SW. i of the SW. , or about the center of the land
which he now claims; and that he cultivated more than 160 acres, there

being no survey lines to guide him, and has plowed and cropped the

S. J of the SW. i of Sec. 34, the SE. I of the SE. i of Sec. 33, and for a

short distance upon the SW. i of the SE. 1 of See. 33. It also appears
that Guiras settled on the land in dispute in 1879, and has a cabin and
some cultivation thereon. Township plat was filed July 8, 1881. Guiras
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made homestead entry No. 799 for the tract in contest on July 28, 18S1,
and Hart filed declaratory statement No. 2071 on October 3, 1881, for the
SE. -1 of the SE. 1 of Sec. 33, the S. A of the SW. 1 of Sec. 34, and the
tract in contest.

It is evident that whatever rights Guiras acquired by virtue of his
entry (he acquired none by his settlement, for he was an alien until
date of his entry) were subject to the prior rights acquired by virtue of
Hart's settlement on the disputed 40, if he made such settlement.
Whether he made settlement is the controverted point. Hart and
his wife allege that he did make it, and swear that they personally
notified Guiras of their claim at his first appearance. Guiras denies
this, but admits that Hart ordered him to keep his stock away from the
land covered by his impr ovements. In myjudgment, this was a sufficient
notice that Hart claimed the subdivision upon which his improvements
should appear to be when survey was made. Guiras introduces testi-
mony tending to show that, after date of the survey, Hart made verbal
claim to a tract a mile long, that is to say, the S. of the SE. 1 of Sec.
33 and the S. of the SW. -1 of Sec. 34, and did not then claim the tract
in controversy. To this the reply is, in the language of the Supreme
Court: " It is not important for us to know what the claims of the par-
ties have been; we must look to the facts as they actually existed."
(Warren v. Van Brunt, 19 Wall., 653.) The facts are that Hart had in
1876, and has ever since had, valuable and permanent improvements on
the said tract; and hence when the plat of survey was filed he was en-
titled to claim it under the pre-emption law. Since he filed a declara-
tory statement covering it within the legal period, he should be allowed
to prove up, and the homestead entry should be canceled.

Some confusion has been introduced into the discussion of this case
by the fact that Hart has been for some years using a part of a fifth
40, as aforesaid, which is explained by the absence of the lines of
survey. The legal effect of said use will best appear by supposing that
this contest concerned said tract, namely, the SW. of the SE. of Sec.
33. The contestee would then be able to show that Hart had valuable
and permanent improvements on the NE. of the SW. of Sec. 33;
that he had regularly cultivated three other 40's, making the 160
acres to which he was entitled, and that it was only by accident that
he had passed over the west line of his settlement and upon the fifth
40. There is, therefore, no doubt that Hart could not maintain a claim
to the last-named 40; and, if so, then his accidental use of it cannot be
urged as a reason for defeating his right to the tract in contest.

Your decision is therefore reversed.
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WJTHIV LIMITS OF NEW MEXICO PIVATE LAND CLAIM.

RAFAEL CHACON ET AL.

Private claim of Leitensdorfer having been rejected by register and receivEr, and
appeal taken to General Land Office and entertained, decision of register and
receiver held final, and patent to Craig, contestant of Leitensdorfer, issued by
order of President, on opinion of Attorney-General; patent to Craig set aside for
fraud by United States circuit court, and decision of register and receiver held
not final, but appealable; appeal from decree of circuit court to United States
Supreme Court taken and pending. Held-

That the order of the President is still in force, and the claim of Leitensdorfer there-
fore stands finally rejected, and entries in question should be allowed.

Secretary Teller to Commissioner McFarland, June 18, 1884.

CASE OF RAFAEL CHACON-STATEMENT.

Mr. Rafael Chacon, June 29, 1883, offered to file pre-emption declara-
tory statement on W. J SW. - Sec. 7 and NW. NW. Sec. 18, T. 33
S., R. 63 W., 6th P. M., Colorado, and tendered fees.

The register refused the filing, for the reason that the land was in-
cluded in the claim of Thomas Leitensdorfer, one of the derivative
claimants under the Vigil and Saint Vrain grant, his office having
been directed to allow no filings or entries upon lands embraced in said
claim.

Appeal WF taken by Mr. Chacon to General Land Office from said
refusal, July 6, 1883.

A relinquishment by John Hallum, Josephine Farnsworth, and
Thomas Leitensdorfer of all interests in the land in question to the
United States, dated November 6, 1881, accompanies the case.

CASE OF JESUS M A. GARCIA-STATEMENT.

March 18, 1882, Jesus Ma. Garcia made application to enter, under
homestead laws, the S. J NE. 4 Sec. 7 and SW. 4 NW. 4 Sec. 8, T. 33
S., R. 63 W., 6th P. M.

Final proof having been made, final certificate was issued March 22,
1882, and afterwards case " suspended for conflict with Leitensdorfer
claim."

CASE OF RICHARD DE PALMA-STATEMENT.

With the papers in the Chacon case is a letter from Rev. Father
Gubitosi to the register at Pueblo, and letter from the register inclos-
ing it to General Land Office, from which it appears that a relinquish-
ment from Leitensdorfer and others had been given for the S. A and
NE. i SW. i Sec. 8, T. 33 S., R. 03 W.; that said relinquishment was
forwarded to said office January 16, 1882, and the reverend father begs
to be informed of the cause of delay "in letting Richard de Palma to
make his application for patent."

The whole of sections 7, 8, and 18, in which are the several subdivis-
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ions in question in the above cases, are included in the Leitensdorfer claim,
as is shown by the plats filed with the register and receiver designating
the land claimed.

But it is suggested that they are not within the exterior limits of the
grant to Vigil and Saint Vrain, and therefore not reserved from entry.
It is therefore necessary to examine as to the boundaries of said grant.

Vigil and Saint Vrain petitioned for " the land embraced within the
iRuerfano, Pisipa, and Gucharas Rivers, to their junction with the Ar-
kansas and Animas."

The grant merely directed the possession referred to by the petition-
ers to be given, which was done by Jos6 Miguel Sanchez, justice of the
peace. who designated the boundaries of the land granted, as follows:

Commencing on the line (north of the lands of Beaubien and Miran-
dla), at I league east of the Animas River, a mound was erected; thence
following a direct line to the Arkansas River, 1 league below the junc-
tion of the Animas and the Arkansas, the second mound was erected
on the banks of said Arkansas River; and following up the Arkansas
to 1. league below the junction of the San Carlos River, the third mound
was erected; thence fllowing in a direct line to the south until it
reaches the foot of the first mountain, 2 leagues west of the Fluerfano
River, the fourth mound was erected; and continuing in a direct line
to the top of the mountain to the source of the aforementioned Huer-
fano, the fifth mound was erected; and following the summit o f said
mountain in an easterly direction until it intersects the line of the lands
of Miranda and Beaubien, the sixth mound was erected; from thence
following he dividing line of the lands of Miranda and Beaubien in an
easterly direction, I came to the first mound which was erected. Clos-
ing here the boundaries of the grant, &c.

A diagram or sketch of the Vigil and Saint Vrain grant, understood
to have been made by Mr. Dallas, chief of the surveying division of the
General Land Office, in 1872, is found in that division. As the south
line of the grant is located opon That clitigram, T. 33 S., R. 63 W., in
which the subdivisions in question are situated, is not included within
the exterior limits of the grant.

But it will be seen by the description in the act of juridical posses-
sion given above that the south boundary of Vigil and Saint Vrain is
the north line of Beaubien and Miranda; and connecting that line, as
located on the official map of New Mexico in this office, with the east
boundary on Mr. Dallas's sketch, the whole of T. 33 aforesaid is included
within said limits.

The Beaubien and Miranda grant was not officially located until May
19, 1879. The survey, which was finally approved and patented, was
made in September and October, 1877, and approved by the surveyor-
general and returned to this office December 20, 1878. At the time,
therefore, when Mr. Dallas made his sketch, he had nothing to guide
him as to the true location of the southern boundary, and indicated it
by an arbitrary line, which does not conform to the boundary as offi-
cially determined.
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It being settled that these lands are within the exterior boundaries
of said grant, the next question to be considered is the effect of the
relinquishments referred to.

It had been the uniform practice of the General Land Office to accept
relinquishments until the ownership of the Leitensdorfer claim became
complicated, and for that reason, in a decision dated June 27, 1883, to
the register and receiver at Pueblo, Colo., which is pending on appeal in
the Department, the practice was discontinued. From the evidence
produced it was held in said decision that-

In form Mrs. King was the purchaser of the whole interest; but in
the deposition of Mrs. Farnsworth, introduced on the part of the motion,
in which she deposed that she held nine-sixteenths of the claim in trust
for Leitensdorfer, she also deposed that Halluin conveyed a small in-
terest therein to John F. Darby, which interest she bought in her own
right, and then held in her own right; and the deed introduced on the part
of Leitensdorfer shows conveyance by Hallum to Mrs. Farnsworth,
without reserve or condition, after the date of said deposition, of an
undivided twelfth interest in the claim.

If the action of the General Land Office is to control, these relin-
quishments will not be accepted.

From the foregoing it would thus appear that these cases can only be
passed upon the theory that the Leitensdorfer claim stands finally re-
jected so far as executive action goes.

What are the facts in this respect?
Several of the derivative claimants under Vigil and Saint Vrain,

Leitensdorfer being one, appealed from the decision of the register and
receiver upon their claims. The General Land Office entertained the
appeal against objection by Craig, one of said claimants, and on appeal
to the Department its decision was sustained.

Craig then made application to the President, who, upon the opinion
of the Attorney-General that the decisions of the register and receiver
in those cases were final, directed that evidence of title, upon the award
to Craig, should be issued to him, notwithstanding the appeal there-
from, which was accordingly done. This being regarded as an authori-
tative denial of the jurisdiction of the Land Office and the Department
over said appeals, no action has since been taken by either in regard to
them.

Afterward, in a suit by Leitensdorfer against Craig to set aside the
award to the latter, the United States circuit court for the district of
Colorado held, in opposition to the opinion of the Attorney-General,
that the decisions of the register and receiver upon the derivative claims
aforesaid were subject to appeal to this Department. The decree in
which this decision is embraced has been taken on appeal to the
Supreme Court of the United States, and is pendmg, undecided. The
order of the President is still in force, and the claim of Leitensdorfer,
therefore, stands finally rejected.

The Leitensdorfer claim was rejected by the register and receiver.
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Appeals were taken to the Department, and the Attorney-General
determined that the finding of the register and ieceiver was final, and
by order of the President this was held to be the law of the Depart-
ment. This appears to conclude the Department as it now stands, and
the tracts outside of the limits of lands allowed by the register and
receiver ought to be treated as public lands. You will therefore allow
entry and issue patents in accordance with this view of the case, and
the parties herein named should be allowed to file and make final
proof.

The opinion herein expressed shall only be considered as applying to
the three cases under consideration, so far as the Leitensdorfer claim
may have a bearing upon them. All similar cases will be considered
upon their own merits.

VII.-FINAL PRooF.

INTERVENING AD VERSE RIGHT.

Lu-NNEY V. DAIRNELL.

A pre-emptor who fails to make final proof within the time prescribed by law loses
his right to do so after a valid adverse timber-culture claim intervenes.

Acting Secretary Joslya to Commissioner MFogarland, July 25, 1883.

I have considered the appeal of William Darnell from your decision
of June 3, 1882, in the case of Luney v. Darnell, canceling his timber-
culture entry, No. 1385, Grand Forks district, Dakota.

It appears that Lunney filed declaratory statement No. 3988, May 4,
1879, alleging settlement on the tract in question April 6, 1879, and gave
notice, January 30, 1882, that he would make final proof April 8, 1882.
Darnell made final entry January 13, 1882.

Iunney having failed to make final proof within the period required
by law, and an adverse right having intervened and been properly as-
serted, lost his right to complete the entry. (Johnson v. Towsley, 13
Wallace, p. 90.)

I refer you to the case of Molyneux v. Young (C. L. O., Oct., 1880),
which decides the points involved herein.

Your decision is reversed.
4531 L o-38
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AOTICE-SECOND COVTEST.NOT ALLOJWED-DECISIOY I.N TRO Yv. SOUTH
ERN PACIFIC RAILROAD COMPANY CONSTRUED.

MOORE V. HORNER.

Although a pre-emptor's notice of final proof is an invitation to all persons, with or
without interest, to object to the entry, it cannot operate to renew a controversy
settled by formal decision of the Land Department. The decision in the Troy
case held only that a defeated party might so far follow it as to se that lie ruling
of the Interior Department was ent;oroed by the Comnissioner of the General
Land Office, and executed as ordered, and not otherwise. It did nuot athorize a
new hearing on matters once determined.

Secretary Teller to Commissioner RMcFarland, December 10, 1883.

On February 6, 1883, on appeal by Horer, I affirmed our decision
of October 15, 1881, in the case of Robert S. Moore v. John W. Hioruer,
involving the SE. of the SE. of See. 10, T. 49, Pi. 4 E., Lake City,
Colo., and awarded the tract to Moore, subject to his shoWing oM-
pliauce with the pre-emption law o his final proof. Tis decision in-
volved the merits of the controversy between the parties ad settled
the litigated questions. Moore then gave notice of his intenition to make
final proof on May I following, which lie dil, and on the samne (lay
Borner filed a protest against allowance of Moore's entry upon sub.
stantially the same grounds involved in the decided contest; and asked
a hearing thereon. The local officers refused to entertain either the pro-
test or the motion for hearing, on the ground that my decision of Feb-
ruary 6 determined the controversy in favor of Moore, and that Horner
had no rights as a contestant. Hormer appealed from this ruling, and
onl Jnly 3 following you affirined teir decision, but August 10 reversed
it, holding that under my ruling of June 21, 1883, in the case of Troy v.
Southern Pacific Railroad Company (Copp, July, 1883), Horber had a
rigiht to be heard on the question or Moor's conipliance with the law,
to coss-examine his witnesses, and to introduce couiter-proof; i other
words, that he might reopen the litigation and try his case a second
time. Moore appealed therefrom. You rejected his appeal, and he
applied for a certification of the papers to this Department, under
practice rules 83 and 84, which was granted.

My decision of February 6 found, after fall consideration of the testi-
mony, that Moore was a settler on the land involved and entitled to
entry thereof, subject to his final proof, and that Elorner's subsequent
location of Valentine scrip on the same tract was not authorized by the
act of April 5, 1872. (17 Stat., 619.) The rights of the parties were
thereby determined, and Horner became a stranger to the case, without
the rights of a contestant, and with no greater legal interest than that.
of any other person; and although a pre-emptor's notice of final proof
is an invitation to all persons, whether with or without interest, to ob-
ject to the entry, it cannot operate to renew a controversy settled by
formal decision of this Department, nor is such the fair construction of
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the ruling in the case of Troy. That case held only that a defeated.
party might so far follow it as to see that the ruling of this Department
was enforced by the Commissioner of the General Land Office and exe-
cuted as ordered, and not otherwise, but it did not authorize a new
hearing upon matters once determined.

I am of the opinion that after my decision against Horner, and he
becamea stranger to the record, he was without the right of appeal from
the decision of the local officers refusing to entertain his protest and
to grant him a hearing on matters once determined, and that the ap-
peal being thus improperly allowed, your decision thereon and any
subsequent proceeding based thereon were without legal effect.

The case is also resjudicata under the general doctrine that a decision
by a competent tribunal reaches not only the points upon which de-
cision was actually required under the issue between the parties, but
any point which properly belonged to the issue which the parties might
by reasonable diligence have litigated. Said ChiefJustice Shaw (Greene
v. Greene, 2 Gray, 361), " where the same matter has been actually
tried, or so in issue that it might have been tried, it is not again ad-
missible." (See also Gould v. R. R. Co., 1 Otto, 526; U. S. v. Flint, 4
Sawyer, 42; and U. S. v. Throckmorton, 8 Otto, 61).

The merits of the controversy between these parties having been once
considered and adjudicated, and Moore having made satisfactory final
proof, the case cannot be reopened under Horner's protest and applica-
tion for further hearing, but Moore must be allowed to enter the tract
in dispute.

_iNSJUCTIONS-AD VESE CLAIMS.

Action to be taken by parties seeking to make proof on pre-emption clains, where
there are adverse claims of record.

Commissioner McFarland to register and receiver, Olympia, Wash., Decem-
ber 22, 1883.

GENTLEMEN: In your letter of the 5th instant you ask to be in-
structed upon the following point, to wit: Where a pre-emptor or home-
steader presents his notice of intention to make final proof upon his
claim, and an examination of the records discloses the fact that there
exists upon the same tract an uncanceled homestead entry or declara-
tory statement, is it necessary for the party thus seeking to make final
proof to give other notice to such adverse claimant than the ordinary
notice of his intention to make final proof; or, should such pre-emptor
or homesteader be required to clear the record of any adverse claim by
procuring the relinquishment of same, or by filing contest affidavit, &cl

In reply I have to state that the form of action will depend entirely
upon the record status of the respective claims.



596 DECISIONS RELATING TO THE PUBLIC LANDS.

If the record shows that the party applying to make proof has priority
in the matter of the inception of his claim, his method of procedure is
regulated by the act of March 3,1879, and the instructions thereunder.
(See General Circular, October 1, 1830.)

A prior adverse claimant of record is not bound to take notice of the
application of another party to make proof. The time within which he
is required to make proof is fixed by law, and the only action of an ad-
verse claimant of which he is bound to take notice is one impeaching
the merits of his claim-his good faith in compliance with the require-
ments of the law; and said action is regulated by the act of June 3,
1878, and the rles of practice in relation to contests. (See Rules of
Practice, pp. 1, 2.)

NOTICE-HEARING-RIGHT OF ADVERSE PARTY.

HOUGE v. TREMAIN.

Publication of notice of intention to make proof is invitation to all persons, whether
with or without interest, to appear and contest entry.

Commissioner McFarland to register and receiver, Mitchell, Da7k., January
15, 1884.

GENTLE MEN: The records of this office show that Matilda 0. Rouge
filed declaratory statement No. 15,659 October 24, settlement October
20, 1881, for the NE. X Sec. 33, 105, 58; that she made cash entry No.
7,234 for said tract May 29, 1882.

William D. Tremain made homestead entry No. 18,771 March 30,
18S2, embracing the same land. April 24, 1882, Rouge filed notice of
her intention to offer proof and paymen t May 29 following, which notice
was published the usual period, and specially cited Tremain to appear
at the time and place mentioned therein, and show cause why her entry
should not be allowed and his homestead entry canceled for conflict
with the declaratory statement. Tremain appeared, and requested in
writing the privilege of cross-examining Rouge and her witnesses, which
request you denied. From your action Tremain appealed. It has been
repeatedly held by the Department that " a pre-emptor's notice of final
proof is an invitation to all persons, whether with or'without interest,
to object to the entry. (Manderfield and O'Connor v. McKinsey; The
Reporter, August, 1883, 225; Moore v. Horner, decided December 10,
1883.)

It was competent, therefore, for Tremain to make his objection either
by cross-examining Houge and her witnesses, or by introducing counter-
proof, or both. Nor was it proper for you to allow Rouge's entry under
the circumstances of this case.

Tremain's appeal is sustained; and you will appoint a time and place
for a hearing, with notice to both parties. Transmit the testimony
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taken, with your joint opinion thereon. ouge's entry is suspended,
awaiting the final determination of the case.

Under date of August 6, 1883, Edward Devy, esq., of Mitchell, Dak.,
inquired why patent does not issue on Houge's entry. Please inform
him of the contents of this letter as the reason.

GOOD FAITH-DECISION IN ATHERTON v. FOWLER.

DICKSON V. SCHLATER.

Notwithstanding failure to properly apply for the land involved, the Supreme Court
decision in Atherton v. Fowler is held to protect Dickson's rights.

Acting Secretary Joslyn to Commissioner M11cwarland, ilarch 19, 1884.

I have considered the case of J. R. Dickson v. Gervais Schlater, in-
volving lot 1 of Sec. 7, and lots 1 nd 2 of Sec. 8, T. 26 S.. R. 37 E.,
Gainesville, Fla., on appeal from your decision of November 8, 1883,
adverse to the latter.

Dickson, on the 15th of March, 1883, presented his pre-emption de-
claratory statement for the tracts described, alleging settlement January
1, 1883.

On January 6, 1883, one Enoch Bolles bad filed homestead applica-
tion for the same tracts. The local offce rejected Dielkson's lpre-emption
filing, for the reason that it was not made within the statutory period
of thirty days after settlement, and because at the date of filing there
existed an adverse claim to the land. The adverse claim (which was
Bolles's homestead entry) was canceled for relinquishment April 23,
1883, and on the same day Gervais Schlater, the appellant, made home-
stea(l entry for the land. Subsequently Dickson filed in the local office
an affidavit setting oth th that he settled on the tract in question in July,
1881; that he has erected a dwelling-house and made other valuable
improvements, such as clearing ground and planting orange trees and
pine-apple plants; that he has resided on said tract ever since his set-
tlement in 1881; that he made application to enter under the home-
stead laws, tendering fees, but was refused, on the ground that the land
was not then subject to homestead or pre-emption; that as soon as he
ascertained that it was subject to entry he applied to file his declaratory
statement, believing that as an actual settler his claim would relate
back so as to take effect when the land became subject to entry, which
was December 14, 1882.

He also claims that whatever of objection there may have been to his
filing because of Bolles's homestead application having been filed be-
fore he presented his declaratory statement, such objection was removed
by the cancellation of Bolles's entry, and his declaratory statement
should then have been recognized.

He further avers that his claim has beeit recognized by the local
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authorities to the extent of exacting taxes on his improvements, which
taxes he has paid. His petition, containing the foregoing averments,
which are fully corroborated, and praying that he be allowed to sub-
stantiate his claim and secure the land which he has selected and occu-
pied as his home, was by the register and receiver forwarded to your
office, with their joint opinion that relief should be granted the peti-
tioner.

You considered the case not as on appeal, the petition not having
been filed within the time prescribed by the rules of practice relative
to appeals, but as one involving rights which were entitled to attention
and consideratiou, even though tardily asserted. Upon a full exami-
nation of the' case yon find that the petitioner had a home and valuable
improvements upon the land long before any adverse claim attached,
and that his good faith was in a measure evinced by his homestead ap-
plication, which could not be accepted ecause presented before the
tracts were subject to entry; and in view of all the facts and circum-
stances, including the good faith of the petitioner on the one hand and
the apparent want of good faith of the homestead applicant on the
other, you conclude that Dickson's filing should be allowed as of the
date of presentation, and you have given directions accordingly. It is
from this finding and conclusion that the appeal is brought.

Upon a careful consideration of the case in all its phases, I am con-
vinced that your decision is correct and your action proper. Under the
rule laid down by the Supreme Court in the case of Atherton v. Fowler
(96 U. S., 513) Dickson undoubtedly had the superior right to the land
by reason of his settlement, continued occupancy, and improvements.
Your decision is affirmed.

VIII.-FORFEITURE.

FRAUD-PA YEIVT BY SCRIP-REPAYMENT.

R. F. PETTIGREW ET AL.

Where a pre-emDtor swears falsely, and his entry is canceled because of fraud, the
Supreme Court scrip used in payment of his claim is forfeited, and cannot be re-
turned even to innocent vendees of the claimant.

Commissioner McFarland to Drummond & Bradford, Washington, D. C.,
August 8, 1883.

I have considered the application filed by you, as attorneys for R. F.
Pettigrew and Thos. N. Brown, for return of Supreme Court scrip,
Nos. 154 and 155, located March 19, 1880, by Charles Curtis, upon the
NE. i Sec. 28, T. 111, R. 56, Dakota. Said locations were canceled by
this office February 10, 1883, on the ground that the pre-emptor's affi-
davits and testimony were false and fraudulent.
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See. 2262 Revised Statutes provides in substance that if any person
making oath, as therein provided, swears falsely in the premises, he
shall forfeit the money which he may have l)aid for such land, and all
right and title to the same.

You insist that said scrip cannot be declared forfeited under said sec-
tion, as the same is not money within the meaning thereof.

Said scrip was issued by this office pursuant to the decrees of the Su-
preme Court, where it has been adjudged that the United States has
sold as public lands or otherwise appropriated lands covered by grants
to individuals; and, by act of January 28, 1879 (29 Stat., 274), is re-
quired to " be received from actual settlers only, in payment of pre-
emption claims or in commutation of homestead claims in the same
manner and to the same extent as is now authorized by law in cases of
military bounty land warrants."

Section 2277 Revised Statutes provides that "all warrants for mili-
tary bounty lands which are issued under any law of the United States
shall be received in payment of pre-eniption rights at the rate of $1.'5
per acre for the quantity of land therein specified, but where the land
is rated at $1.25 per acre, and does not exceed the area specified in the
warrant, it must be taken in full satisfaction thereof."

I am inclined to the opinion that for the purpose of making payment
for a pre-emption or commuted homestead claim, such scrip is money
within the meaning of Sec. 2262. The language used in the act is,
" shall be received in payment * * at the rate of $1.25 per acre."

Under the pre emption law, land might be entered upon the payment
of a price. (Sec. 2259, Rev. Stat.)

Price without further explanatory words means money.
Money has been defined to mean a legal tender, so made by law.
This scrip was made receivable in payment for lands in pre-enmption

cases at the price of $1.25 per acre; it possessed all the attributes of a
legal tender for this purpose. It was the price of the land.

It would seem, therefore, that whenever a given thing is by law made
receivable in payment for lands t a stated price, the consideration is
the equivalent of money within the meaning of the statute, and that if
the entry is fraudulent the consideration is forfeited. It is certain that
the reason of the law is as strong in one case as i the other.

You also urge that Pettigrew and Brown are innocent purchasers,
"and as such were undoubtedly exempt from either a forfeiture of the
land or the scrip."

In this you err. The doctrine of " bona (Ide purchaser " does not ap-
ply to one who purchases of a pre-emptor before patent issues. The
rule "' caveat emptor " is particularly applicable; and if the entries are
fraudulent or void, the purchasers acquire nothing.

They take no better title than their vendors have, and this Depart-
ment has full authority to cancel their entries for inva'idity or fraud.
They purchase only an equity, and must abide the disposition made of
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the cases by this Department. (Whittaker ex rel. v. Southern Pacific
PR. R., Copp, 1882, v. 2, p. 924, and authorities there cited.)

The application is denied, subject to appeal within the usual time,
Affirmed by Secretary, May 9, 1884.

IX.-MARRIED WOMAN.

DIVORCE-REMA RIlA GE.

UNDERWOOD V. EvEs.

The marriage of the defendant to the man from whom she had previously been di-
vorced is held to be valid under the Dakota ode. As a married woman she
cannot enter the land in question.

Secretary Teller to Commissioner MlcFarland, November 5, 1883.

I have examined the case of Solomon S. Underwood v. Clara Eves,
involving the SW. i of Sec. 5, T. 122 N., R. 46 W., Benson, Minn., on
appeal from your decision of September I8, 1882, awarding the land to
Underwood.

The tract wasformerly covered by homestead entry No. ,437. which
was contested by Underwood January 16, 1880, relinquishment made
anl filed, and by reason thereof entry canceled May 31, 1880, and noted
Oil records of local office June 9, same year.

Unde wood filed declaratory statement No. 7,538, for the tract, June
17, alleging settlemenit June 1, 1880; and Clara Eves filed declaratory
statement No. 7,539, June 19, alleging settlement June 9, 1880.

September 14, 1881, both parties, pursuant to notice, appeared and
gave testialony, from which I find the following facts:

Underwood made claim as contestant under the act of May 14, 1880.
He settled upon the land June 16, 1880. He built a good frame house,
24 feet square, worth about $300, and moved into it, with his wife and
clildren, July 9, 1880. July 31 he went to Long Lake to harvest some
crops he had there. He took his family, but left his household goods in the
house. He returned August 21, with his wife, but they left again, Au-
gust 23, to stack the grain at Long Lake. They returned to the claim
September 14 or 15, and Underwood put up some twenty tons of hay
for the winter. October 6 he went to Long Lake to do thrashing. His
wife accompanied him at this time, because she feared to remain at the
house in the absence of her husband on account of violent language
and threats affecting her, made by Frank Eves, husband () of said
Clara Eves. The family again returned to the claim about the 15th of
October, at which time they found that the house had been broken open
and the greater part of the furniture and household goods removed.
Underwood and family again went to Long Lake to complete the thrashing.
While so absent said Frank Eves, on October 24, moved his famly into
Underwood's house on the claim, and on the 26th day of November,
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1880, moved the house on the section line between Sees. 5 and 8, leaving
one-half of it standing upon the laud in question and continued to
occupy it, with said Clara Eves. Underwood (lid not cultivate the land
or do any breaking except for the purpose ot a fire guard.

Clara ERes is about thirty years of age. She was married to Frank
Eves some five years before this contest. By such marriage there was
one child. About three years after the marriage, and the fall before
she iled for the land in question, she obtained a divorce in the State
of Minnesota. A copy of the decree is attached to the testimony as an
exhibit, but does not state the ground of the divorce. No defense was
interposed. Immediately upon its being granted, Clara, accordingto
her own testimony, hired out to Franki, and the domestic relation changed
from that of husband and wife to that of master and servant; and they,
with their child, which had been decreed to te mother, continued to
occupy the same domicile. O the 10th day of June, 1881, Frank and
Clara, being within a convenient distance of Dakota Territory, went
there and executed a brief written agreement, whicl they made oath to
before a notary public, reciting "that they are of sufficient age and
capable of contracting marriage, and that ihey will have each other
for husband and wife, for better and worse, and nothing but death shall
part them." They then resumed the relation of husband and wife until
the wife, as she claims, was advised by a lawyer that the contract of
marriage made in Dakota was not valid, because it was made before a
notary public; and thereupon they again assumed the relation of master
and servant. At the time of making the marriage contract in Dakota
Clara had been indicted in Minnesota " for cohabiting with Frank Eves
as his wife without a marriage.>' During the whole period of these dif-
ferent phases of the domestic conditions there seems to have existed the
most friendly relation between the parties, and both the testimony and
the record made by the register and receiver, during the somewhat pro.
tracted trial in this case, show that she was most subservient to the
wishes of her husband and employer.

She claims that she is unmarried and the head of a family, and there-
fore a qualified pre-emptor, because of the invalidity of the Dakota
contract.

The civil code of Dakota provides that marriage may be solemnized
before a justice of the supreme court, judge of probate court, justice of
peace, a mayor, minister or priest of any denomination; but solemniza-
tion is not necessary to the validity of a marriage contract. Section
34 of Part III declares that " arriage is a personal relation arising
out of a civil contract, to which the consent of parties capable of mak-
ing it is necessary. Consent alone will not constitute marriage; it
must be followed by a solemnization or by a mutual assumption of mar-
ital rights, duties, or obligations." And section 35 provides that "con-
sent to, and subsequent consummation of, marriage may be manifested
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in any form, and may be proved under the same general rules of evidence
as facts in other cases."

In this case consent is sufficiently manifest by the instrument exe-
cuted before the notary public, andi the consummation abundantly
proved, if, indeed, under the circumstances any direct proof upon that
question were necessary. Without considering the question whether
the remarriage was valid at common law, as found by you, I think it
was valid under the Dakota code.

The evidence discloses that Frank Eves was attempting to obtain in
his own right more land than he was entitled to under the settlement
laws; and although there is no direct proof upon the subject, the whole
case leads to an almost irresistible conclusion that the divorce was a
part of the scheme to obtain more land by means of his wife. The re-
marriage in Dakota is strongly sugg-estive that it constituted the best
defenseto the pending indictment in Minesota.

The residence of Clara Eves upon the tract in question was not in
good faith. She made a pretense of occupying a shanty situate on the
land near her husband's claim, bt she had no stove or means of cook-
ing there, and for seven months of the colder season following her
alleged settlement she lived in the house with Frank Eves, where all
the time between the marriages she was acting in the capacity of a
servant. After the udeivood house was moved so that it stood partly
upon the land claimed by each, it bec ame the residence of both. When
Frank was obliged torelinqtisli his homnesta( claimi, btecause of having
made another in Wisconsin, Clara entered it as a homestead in her own
right, which act was inconsistent with the good faith of her residence
upon the land in contention, which she was attempting to hold at the
same time.

I am of the opinion that Clara Eves is not a qualified pre-emptor,
and that her residence upon the land was not sufficient nor in good
faith.

The register and receiver were of the opinion that Underwood's resi-
dence upon the land was not sufficient to justify awarding the land to
him. His good faith is, however, shown by initiating the contest, upon
the successful result of which he claimed the riglt to file, by building
a valuable house, and by establishing and making repeated attempts
to maintain his residence. The necessity of his temporary absence to
secure his crops at Long Lake is not disputed. Frank Eves is proved
to be a violent man, and his threats, and acts connectel with them, al-
though resulting in no personal violence, were sufficient to intimidate
Underwood and his family, and to afford a reasonable excuse for not
following up the residence which he had established in good faith and
made a reasonable effort to maintain. I therefore concur with you in
awarding the land to him, upon future compliance with law, and affirm
your decision.
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X.-MILITARY RESERVATION.

RELINQ UISHMENT-DISPOSAL OF LJIND-ENTRIES-ACTS OF CONGRESS.

FORT BROOkE, FLORIDA.

The land released fromi reservation is, by at of August 18, 1856, placed i control of
General Land Office for disposal.

Manner of disposal modified by act of July 2, 1834 (R. S., 2364); minimum price to
be affixed, &c.; and act of August 3, 1846 (R. S., 2455), empowering and requir-
ing the Commissioner to order the land into market to be appraised and sold, &C.

It is not subject to entry.

Cowmissioner UcFarland to register and receiver, Gainesville, Fla., De-
cember 17, 1883.

GENTLEMEN: The several applications to your office to make entries
upon the land lately constituting the Fort Brooke military reservation
at Tampa, Fla., bring the status of said land, under the laws appliuable
to the case, before me for consideration.

The reservation mentioned was originally established by Executive
order of December 10, i830, covering an area of 16 miles square, and
after various modifications and reductions the remainder, as it then
stood, containing 148.11 acres, was duly relinquished i writing by the
Secretary of War to the Secretary of the Interior, January 4, 183, u-
der the act of August 18, 1856, and on the 17th of March, 1883, a sub-
division plat of the relinquished tract vas sent to your address, with
my letter of that date, as follows:

Herewith inclosed I transmit for the files of your office an approved
diagram of the subdivision into lots of the late Fort Brooke military
reservation in Florida, in Sees. 18 and 19, T. 29S., R. 19 E.,and Sec. 24,
T. 29 S., R. 18 E., relintuished by the Secretary of War to this Depart-
ment in writing under date of January 4, 1883.

The plat referred to was received at your office, as appears by your
acknowledgment, at 4.45 o'clock pi m., March 22, 1883.

On the 2d of April, 1883, I instructed you by telegram to allow no
entries upon any land within Fort Brooke military reservation.

The following is the clause of the act of August 18, 1856 (11 Stat., 87),
above referred to, which relates to the subject under consideration:

That all public lands heretofore reserved for military purposes in the
State of Florida, which said lands, in the opinion of the Secretary of
War, are no longer useful or desired for such purposes, or so much
thereof as said Secretary may designate, shall be, and are liereby, placed
under the control of the General Land Office, to be disposed of at sold
in the same manner and under the same regulations as other public
lands of the United States: Provided, That said lands shall not be so
placed under the control of said General Land Office until said opinion
of the Secretary of War, giving his consent, communicated to the Sec-
retary of the Interior in writing, shall be filed and recorded.

The Gth section of the act of June 12, 1858 (11 Stat., 336), which re-
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pealed " all existing laws or parts of laws which authorize the sale of
military sites which are or may become useless for military purposes,"
contained the following exception:

Providedfurther, That the provisions of the act of August eighteenth,
eighteen hundred and fifty-six, relative to certain reservations in the
State of Florida, shall continue in force.

The act of August 18, 1856, then excepted from this repealing section,
not being a general law, but limited to the State of Florida, and so
* local" in its character, was excepted from the general repealing clause
of the Revised Statutes (Rev. Stat., 5596), and remains in force.

It is shown by sections 2257, 2238, and 2389 that lands constituting
Government reservations are not subject to pre-emption nor to location
as homesteads; and by the laws applicable to such lands they are re-
garded as a distinct class of the public lands after their relinqiiismenit
from reservation, and are so treated in proceedings for their disposal.
The reason for this distinction is apparent. In most cases the reserva-
tions are in situations where towns and settlements grow up around
them, greatly increasing their value over that of common agricultural
land, the latter being the class of land intended to be opened to pre-emp-
tion and homestead settlement.

By the act of March 3, 1819 (3 Stat., 520), the military sites belonging
to the United States, which had been found, or which might become,
useless for military purposes, were to be sold by the Secretary of War.
The act of August 18, 1856, aforesaid, succeeded, relating to the military
reserves in Florida, and was followed by the act of June 12, 1S58, re-
pealing all laws providing for the sale of military sites, except that of
1856 aforesaid.

From the passage of the last-named act most of the Government res-
ervations found to be unnecessary for public use have been relinquished
by special acts of Congress, and in a great majority of the cases the ap-
praisal and sale of the land have been directed; and in every case where
it was intended to open the land to entry it has been plainly so expressed
in the terms of the act. (See 12 Stat., 70, section 3; 15 lb., 123; 16 Ib., 275,
430; 171b., 335; 18lb., 85, 201; 19 lb., 94, 132, 406; 20 Ib., 276; 21 lb., 69,
172, 198, 325.) The act of August 28, 1856, however, remained in force,
as shown above, and authorized relinquishments in Florida, in the man-
ner in which it has been made of the land in question.

By said act the land relinquished is "placed in the control of the Gen-
eral Land Office to be disposed of and sold in the same manner and
under the same regulations as other public lands of the United States."
Whether it was intended to make it snbject to entry, other than by cash
sale, is not now the question (though that, considering the special char-
acter of the land and the uniform dealing of Congress with lands simi-
larly situated, may admit of doubt); the " control" to be exercised by
the head of this office is, undoubtedly, to require and see that the land
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be disposed of according to the laws applicable to the case at the time
of the relinquishment and the powers conferred for that purpose.

By the act of Jly 2, 1864 (13 Stat., 374), which is carried into the
Revised Statutes, section 2364, it is provided that-

Whenever any reservation of public lands is brought into market the
Commissioner of the General Land Office shall affix a minimum price,
not less than one dollar and twenty-five cents per aere, below which
such lands shall not be disposed of.

Statutes are to be construed andi applied according to their intent,
and that is to be determined, if possible, from the language employed.
(Sedgwick on Construction, 194, et seq.) Words could not be made to
convey meaning plainer than those which compose this brief section.
The provision is gene al and without exception. The lands of " any res-
ervation," when "brought into m are made subject to it. Being
thus comprehensive it must include the land lately composiug the Fort
Brooke reservation, and when brought into market govern the manner
of its disposal; and to that extent it modifies the former law.

The public lands were originally brought into market by proclama
tion of the President, issued for Ihat purpose; but by section 5 of the
act of August 3, 1846 (9 Stat., 51, and Revised Statutes 2455), it is pro.
vided that-

It may be lawful for the Commissioner of the General Laud Office to
order into market, after due notice, without he formality and expense
of a proclamation of the President, all lands of the t.vcond class. though
heretofore nuproclaimed and unoffered, red sch other isolated r dis-
connecti d tracts or parcels of nofferd lands which in his judgi, ent it
would be proper to cxpose to sale in like manner. But public notice ot
at least thirty days shall be given lay the land officers of the district in
which such lands may be situated, pursuant to the directions of the
Commissioner.

This statute is peculiarly applicable to the case of the land in ques.
tion, it being an isolated or disconnected tract of only 148.11 acres, but >X
lying contiguous to the town of Tampa, being of greatly enhanced value
as compared with the mass of the pulpic land, and therefore, i my
judgment, proper and required to be exposed to sale in the manner
therein prescribed.

It will thus be seen, if I am right in the conclusions formed, that at
the time of the relirqnishmneut the land relinquished was subject to the
three acts quoted above: the law of August 18, 1856, which placed it
in my official control for disposal; the law of July 2, 1864 (Rev. Stat.,
2364), modilying that of 1856 as to the manner of disposal, and requir-
ing me, whenever the laud should be brought into market, to fix a
minimum price, below which it cannot be sold; and the law of August
3, 1846, which empowers me, and thereby makes it my duty (it being in
my judgment poper and necessary in view of the public interest in-
volved to do so), to order the land in question into market, that it may
be appraised and sold as the law contemplates and requires. I there-



606 DECISIONS RELATING TO THE PUBLIC LANDS.

fore hold that the land in question has not been and is not subject to
entry, but to disposal as above set forth.

You will notify the parties in interest, or their attorneys residing in
Florida, of this decision, and of their right of appeal, and advise this
office at once of the date and manner of giving such notice.

ENTRIES HELD FOR CANCELLATION.

SAME.

Commissioner McFarland to register and receiver, Gainesville, Fla., Janu-
ary 22, 1884.

GENTLEMEN: Referring to my decision of the 17th ultimo, in the
matter of the status of the lands embraced in the Fort Brooke military
reservation, Tampa, Fla., in which it was held that they could not be
'disposed of under the homestead or preemption aws or by srip loca-
tion, but must be sold at public auction, I have now to advise you that
the following claims of record for said lands are held for cancellation,
subject to appeal, viz:

Hom estead entry No. 11,627, made March 22, 1883, by Edmond S. Ca-
rew, for lot 16, Sec. 18, lots 12, 13, and 14, Sec. 19, T. 29 S., R. 19 E.,
and lots 8, 9, and 10, Sec. 24, T. 29 S,, R. 18 E.; declaratory statement
No. 564, filed by Clifford Herrick, March 26, 1883, for the above de-
scribed tracts, alleging settlement March 21, 1883; and declaratory
statement No. 69, fill d by Lewis Bell, March 30, 1883, for the above
described tracts, alleging settlement March 25, 1883.

You will advise the parties in interest of this action, and at the expi-
ration of the period allowed for appeal make the usual report.

REVIEW OF CASE-EFFECT OF FILING PLAT-ACTS APPLICABLE.

SAME.

In the absence of any instructions, filing of plat did not foreclose further action by
Commissioner under provisions of section 2364, Revised Statutes.

Entry and filings npon tracts in question were premature.

Secretary Teller to Commissioner McFarland, May 16, 1884.

The questions relating to the Fort Brooke military reservation at
Tampa, Fla., are presented to me by your letters of December 17 and
January 22 last and by the several appeals from your decisions con-
tained therein. (See 10 Copp, 319.)

This reservation, of an area of sixteen miles square, was first estab-
lished by Executive order of December 10, 1830. At the time the pres-
ent controversy arose it had been reduced to 148.11 acres, and that
amount only is the subject of this controversy.
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The 148.11 acres came within your control by the written relinquish-
ment of January 4, 1883, made by the Secretary of War to the Secre-
tary of the Iterior. On the 16th day of March following you approved
the survey of said land and made the ollowing certificate:

I hereby certify that the above diagram of Secs. 18 and 19, T. 29 S.,
I. 19 E., and Sec. 24, T. 29 S., R. 18 E., Floiida, show the lottilgs con-
sequent upon the restoration to the public domain of that portion of
that portion of the Fort Brooke military reservation relinquished by
the Secretary of War January 4, 1883.

On the next day you sent to the local office at Gainesville said sub-
division plat of said tract, accompanied by the following letter, viz:

Herewith inclosed I transmit, for the files of your office, an approved
diagram of the subdivision into lots of the late Fort Broole military
reservation in Florida, in Sees. 18 and 19, T. 29 S., R. 19 E., and Sec. 24,
T. 29 S., R. 18 E., relinquished by the Secretary of War to this Depart-
ment in writing under date of January 4, 1883.

The plat was received at the local office March 22, 1883, at 4.45 o'clock
p. in. On the same day Edmond S. Carew made homestead entry of
said land, which was reeeived and filed at 4.50 o'clock p. m.

On the 26th and 30th of the same month Clifford Herrick and Lewis
Bell, respectively, filed declaratory statement for said land.

April 2 following you instructed the local officers by telegram to allow
no entries upon said land. Subsequently, in the same month, several
parties applied to file on said tract, but their applications were rejected
because of your said instruction.

You then invited the several claimants to submit reasons why said
tract should not be disposed of at public sale. After considering the
reasons submitted, you rendered our said decisions of December 17,
1883, and January 22, 1884, to the effeot that the land was not subject
to entry, but that it was your duty to order it "into market, that it
may be appraised and sold as tho law contemplates and requires," and
directed the entry and filings to be canceled.

The several parties have appeared by respective counsel, taken ap-
peals from your decision, and filed briets thereon. The land i question
lies contiguous to the town of Tampa, and during the period of its res-
ervation has enhanced in value, and is now much more valuable than
public lands generally subject to filing and entry. It is claimed by
counsel for some of the claimants that, while you might have offered
the lands for sale in the first instance, your action in filing the plat
wa ithout any reservation or direction to withhold the lands opened them
to entry and pre-emption as other public lands, and now precludes your
ignoring the claims entered and filed in the local office against them.

A brief reference to the history of Florida military reservations will
enable'us the better to comprehend the subsequent legislation relating
to their disposition.

During the war with the Seminole Indians it became necessary to
establish military posts throughout the hostile country. In order to
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prevent evil-disposed persons from carrying on contraband traffic with
soldiers stationed at these posts, and for other purposes of occupation
and military operations, many reservations were made of the public
lands adjoining such posts. In some instances these reservations were
24 miles square and embraced several townships of land. A permanent
reservation of these lands for military purposes was not in contempla-
tion, and the restoration of the greater part of them to the public do-
main was undoubtedly expected to follow the cessation of hostilities.

The act of March 3, 1819 (3 Stat., 520), made the first provision for
the disposal of useless military reservations. It authorized the Secre-
tary of War, "under the direction of the President, to cause to be sold
such military sites, belonging to the United States, as may be found or
become useless for military purposes."

This statute only applied to the reservations existing at the time of
its enactment. It had no application to reservations subsequently nade.
(U. S. v. Railroad Bridge Co., 6 McLean, 517.)

It was provided by a clause in the appropriation bill for the civil ex-
penses of the Government, approved August 18, 1856 (11 Stat., 87):

That all public lands heretofore reserved for military purposes ill the
State of Florida, which said lands in the opinion of the Secretary of
War are no longer useful or desired for such urposes, or so much
thereof as said Secretary may designate, shall be and are hereby placed
under control of the General Land Office, to be disposed of and sold in
the same manner and under the same regulations as other public lands
of the United States: Provided, That said lands shall not be so placed
under control of said General Land Office, until said opinion of the Sec-
retarv of War, giving his consent, communicated to the Secretary of
the Interior in writing, shall be filed and recorded.

By section 6 of the act of June 12,1858 (11 Stat., 332), making appro-
priations for the support of the Army, it was rovided:

That all the existing laws or parts of laws which authorize the sale of
military sites, which are or may become useless for military purposes,
be, and the same are hereby, repealed, and said lands shall not be sub-
ject to sale or pre-emption under any of the laws of the United States:
Providedfurther, That the provisions of the act of August 18, 1865, rel-
ative to certain reservations in the State of Florida, shall continue in
fbrce.

The act of July 2, 1864 (13 Stat., 374), section 2364 of the Revised
Statutes, is as follows, viz:

Whenever any reservation of public lands is brought into market, the
Commissioner of the General Land office shall fix a minimum rice not
less than one dollar and twenty-five cents pet acre, below which such
lands shall not be disposed of.

Section 5 of the act of August 3, 1846 (9 Stat., 51), section 2455 of the
Revised Statutes, provides that " It may be lawful for the O'm-m-18soner
of the General Land Office to order into market after due notice, with-
out the formality of a proclamation of the President," such isolated or
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di-,eonnected tracts or parcels of unoffered lauds, which, in his judg-
meat, it would be proper to expose to sale in like manner. But public
notice of at least thirty days shall be given by the land officers of the
district in which such lands may be situated, pursuant to the directions
of the Commissioner."

The repealing section 5596 of the Revised Statutes contains the fol-
lowing proviso:

Provided, That the incorporation into said revision of any general and
permanent provision, taken from an act making alpropriations, or from
an act containing other provisions of a private, local, or temporary char-
acter, shall not repeal, or in any way affect, any appropriation or any
provision of a private, local or temporary character, contained in any of
said acts, but the same shall remain in force.

From a review of these various enactments affecting the sale of use-
less military reservations, I think it is evident that the act of August
18, 1856, relating to the sale of military reservations in Florida, has not
been repealed, but is still in force.

I am further of opinion that section 2364 of the Revised Statutes is
not inconsistent with said act of August 18, 1856, and that, as it is a
general statute, without restriction, it applies to the disposition and
sale of reservations in Florida as elsewhere.

The act of 1856 provides that such lands shall "be disposed of and
sold in the same manner and under the same regulations as other pub-
lic lands," and section 2364 provides that " whenever any reservation
of public lands is brought into market," the Commissioner " shall fix a
minimum price, not less than $1.25 per acre, below which such lands
shall not be disposed of."

But, if this construction be conceded, it is contended on the part of
these claimants that your action in filing the plat, without instructions
to withhold the lands from entry, restored them absolutely to the pub-
lic domain and authorized the initiation of said claims, and that you
cannot now reject them and dispose of the lands in any other manner.

I do not agree with this view of the case. You sent the plat to the
local office to be filed, but you neither instructed the officers to open
the lands for settlement nor to withhold them. Perhaps you might
have disregarded the provisions of section 2364 (considering them only
as directory), and instructed the local officers to receive entries and fil-
ings for the tracts. In the absence of any instructions, I do not think
the filing of the plat of itself foreclosed any further action on your part
and precluded you from applying to the lands the provisions of that
section intrusted to your office.

The act of 1856 and section 2364 must be read together. Together
they make the general law for the disposition by you of these Florida
military reservations, and claimants are charged with notice of the
whole law upon the subject.

4531 L o-39
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In Shepley v. Cowan (91 C. S., 330) it was held that-
Whenever in the disposition of the public lands ay action is re-

quired to be taken by an officer of the land department, all proceedings
tending to defeat such action are impliedly inhibited. The allowance
of selections by States, or of pre-emptions by individuals of lands
which might be included within grants to others, might interfere, and,
in many instances, would interfere, with the accomplishment of the
purposes of the Government.

I think the entry and filings upon these tracts were premature.
It is probably true, as asserted by these claimants, that in the course

of the reduction of the Fort Brooke reservation from 16 square miles
to the present dimension, entries and filings ha\ e been allowed and
have gone to patent. What instructions were given or the particular
manner in which this was done does not appear, nor is it important.
Such action could not render obsolete the provisions of section 2364,
nor prevent their exercise in the present case. The 148.11 acres that
only remain of this reservation may rightly be regarded as an "isolated
or disconnected" tract under section 2455, before recited, Nibich might
properly be ordered by you "into market after due notice" and ex-
posed to sale. By reason of its long reservation and the settlement of
the surrounding country and the building of a town near by the tract
in question has become valuable, and these numerous claimants and all
others ought to have an equal opportunity of purchase.

The theory of the appraisal before sale of these lands is that time
enhances their value by increase o population surrounding them, as
the fort or post on the frontier or in the West is usually the nucleus of
it settlement which grows into a town or city. (The Pblic Domain,
249.)

Speaking of lands generally which have been in a state of reserva-
tion, Attorney-General Butler says:

One of the most important points to be observed in the execution of
the law is the securing to all persons a fair and equal opportunity to
become purchasers of the public lauds * *, and to allow them
to be entered by any particular individual before public notice has
been given that they are subject to private entry would in most cases
give to such individual a preference over the rest of the community.
(3 Ops., 274.)

I affirm your said decisions.
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XI.-NATURALIZATION.

W. S. JACKSON.

The daughter of an alien who, after filing his declaration of intention to become a
citizen, died before taking out final papers, is deemed a citizen upon taking the
prescribed oath. Before doing so she may initiate a lre-emption claim.

Commissioner McFarland to W. S. Jackson, Streator, Ill., March 22, 1883.

Relative to the right of a party, who has made a pre-emption entry,
claiming the right of citizenship through the naturalization of her father
while she was a minor, but who now finds that her father declared his
intention to become a citizen, and died without taking out his naturali-
zation papers, I have to state that section 2168 Rev. Stat. of the United
States provides that when any alien, who has declared his intention to
become a citizen, dies before he is actually naturalized, the widow and
children of such alien shall be considered as citizens of the United
States, and shall be entitled to all rights and privileges as such upon
taking the oaths prescribed by law.

Under this statute, the declaration of the deceased husband and
father becomes in law the declaration of the widow and children, thus
supplementing the statutes that make the citizenship of the husband
or father the citizenship of the wife or children.

In the latter case (Sec. 2172 Rev. Stat.) it is provided that the chil-
dren shall be deemed citizens if they were under twenty-one years of age
at the time of the naturalization of their parents.

In section 2168 the word " children " is used in its natural sense, and
is not qualified by reference to minority.

In this case the period of residence of the widow and children is im-
material, nor is any distinction made between minor children and
adults. (Hon. (. P. Daly, Ch. J., N. Y. C. C. P. i Am. Cyclopedia,
ed. 1881, v. 12, p. 164.)

I construe the words in section 2168, " upon taking the oaths pre-
scribed by law," to refer to the final oaths required upon admission to
citizenship.

The pre-emption laws provide that entries of the public lands may be
made by persons who are citizens of the United States or have "filed
a declaration of intention to become such."

In the case submitted by you, therefore, the declaration of intention
by the father being in law the declaration of the daughter, she is legally
qualified to exercise the right of pre-emption.
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BAUGHN . BUSSARD.

Secretary Teller to Commissioner McFarland, November 24, 1883.

Bussard is an alien born, and was under the age of twenty-one years
when he arrived in this country with his father, also alien born. The
latter has declared his intention to become a citizen of the United
States, but has not been naturalized. The son has not, therefore, ac-
quired the right of citizenship through his father under section 2172 of
the Revised Statutes, which limits such right to the children of persons
who have been naturalized. The mere filing of a declaration to become
a citizen is insufficient for that purpose. Nor has the son, the defend-
ant, filed a declaration to become a citizen under section 2167, although
he is above the age of twenty-one years, and has resided within the
United States a sfficiently long time to authorize such declaration.
He is, therefore, till an alien, and was not qualified to make entry of
the tract, and the same must be canceled.

Your decision is affirmed.

XII.-PRACTIOE.

APPBAL TO COMMISSIONER.

BENNETT V. FRMAN.

Under rule 91 of the Rules of Practice in land cases, a copy of notice of appeal and
specifications of error and argument is not required to be served on the opposite
party when the appeal is taken to the Commissioner from the decision of the
regirer and Teceiver.

Secretary Teller to Commissioner Mcarland, May 24, 1883.

You transmitted to me on August 8 last, in pursuance of my letter of
the 2d of same month, under Rule of Practice 83, the papers in the case
of Frank A. Bennett v. James C. Furman, involving certain lands in
See. 24, T. 8, R. 42 E., La Grande, Oreg.

It appears that Furman filed declaratory statement March 11, alleg-
ing settlement March 9, 1881, and that Bennett filed declaratory state-
ment Mareh 18, alleging settlement March 8, 1881. After due publica-
tion of notice, Furman offered his proof and payment on September 14,
1881, which were rejected, because on the preceding day Bennett filed
an affidavit of contest and protest against allowance of Furman's entry
of the tract. In view of the testimony submitted at the bearing, the
local officers recommended (November 4, 1881) that the contest be dis-
missed, and that Furman's entry be allowed.

Bennett filed an appeal therefrom, on December 3 following, and on
Decemher 26 Furman moved to dismiss the appeal, because copies of
the notice of appeal, specifications of error, and argument were not
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served on him. On April 13, 1882, you granted the motion, holding
that such service was required by Rule of Practice 93.

This was erroneous. Rule 93 requires service of such papers only in
appeals from your decisions to this Department, and no rule requires
their service on appeal from the local officers to you. (Lynch v. Merri-
field, Copp, December, 1882.)

You will, therefore, reinstate the case on Bennett's appeal, and con-
sider the case on its merits; and in view of the long delay in its dispo-
sition, you will give it early attention.

IN LOCAL OFICE.

WALIER V. SEWELL.

A clerk de facto in the office of the register, with the register's knowledge and sane-
tion, is competent to receive applications and give them legal effect.

Secretary Teller to Commissioner McFarland, July 10, 1883.

I have considered the case of Thomas B. Walker v. William Sewell,
involving the NW. *t of the SE. j of Sec. 26, T. N., i. 2 W., Salt Lake
City, Utah, on appeal by Walker from your decision of April 17, 1882,
holding his cash entry for he tract for cancellation, and allowing the
homestead entry of Sewell to remain intict.

It appears that Joseph Sewell made homestead entry of the W. j of
the SE. of the section in March, 1869, and that Walker filed declara
tory statement for the E. j of the SE. I in November, 1869, alleging
settlement the same day, and that in order to secure an aendment of
his filing to embrace the whole SE. A, he instituted a contest against
Sewell for abandonment, which resulted in the cancellation of Sewell's
entry, February 13, 1871.

William Sewell made homestead entry of said W. of SE. * March
14, 1871, and in June following a trial was had between Walker and
William Sewell to determine their respective rights. In April, 1872,
your office decided that Walker had not esided upon nor improved
said W. 1, as required by law, nor made formal application to amend
his filing to embrace that tract, but that the tract was sllject to the
first legal applicant. Without appealing from this decision, Walker
was (erroneously) allowed, June 24, 1872, to make pre-emption cash
entry for the NW. I of the SE. j. In 1S74, and also in 1876, he applied for
a rehearing of the case to enable him to show that he was the first legal
applicant for the tract after cancellation of Joseph Sewell's entry.
These were refused by your office, but June 12, 1877, Secretary Schurz
ordered a hearing for that purpose, and under the testimony your office
decided, in May, 1879, that Walker was such applicant, and held Sew-
ell's entry for cancellation. Sewell then applied for another hearing,
upon the ground that your decision was based chiefly upon testimony
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that Walker's application to amend was made before one John M. Moore,
who, although he received and filed the application, was not authorized
to act in the Tnatter. This hearing was held in November, 1879, to as-
certain the facts. The local officers rendered opposite opinions, and
you decided, April 17, 1882, that Sew ell's allegation was sustained, and
allowed his entry to remain intact subject to his final proof. I think
this was erroneous.

The question submitted is whether or not Moore was a clerk defacto
in the office of the register, and as such, competent to receive Walker's
application to amend his filing, and thus give it legal effect, as if made
to the register in person.

At the date of the transaction one Maxwell was register of the local
office, one Overton was receiver, and Moore was postmaster at Salt
Lake City, having also a privrate office in the same building with that
of the register, and acting as agent or attorney for settlers in preparing
and presenting their applications and other papers. He testifies that
he was also a clerk in the office of the register at various times from
1869 to 1874, in the absence of the register as well as in his presence,
and attended to the various business of that office, and that in the ab-
sence of Maxwell he accepted Walker's application, which was the first
legal application for the tract.

Walker testifies that he was at this office on several different occa.
sions in 1869,1870, and 1871, relative to his claim and to his contest
against Sewell; that Maxwell and Moore were usually there present;
that when he applied to contest Sewell's entry, Maxwell told him to
"go to Moore, my clerk," about the matter; that Moore acted as the
clerk in taking testimony in that contest; that when he applied to
amend his filing in March, 1881 (prior to the date of Sewell's entry),
Maxwell was absent, but Moore was present and told him he was attend-
ing to the business of the office, and prepared his application.

Other witnesses testify that Moore acted in other cases as a regular
clerk in the office-no other clerk or person being present.

Maxwell testifies that he was absent from his office on leave from
February 15 to April 3, 1871 (which included the date of the transac-
tion in question), and that one Hoffman was his regularly-appointed
and sworn clerk, under the usual regulations of your office, and that
during such absence Moore was not his clerk, either defacto or dejure.
But on cross-examination he says that Moore had general supervision
of all his business when absent at the time named, and was left in
charge of the office, and that he sanctioned his doings; that he left
with him (Moore) various certificates signed by him (Maxwell) in blank,
which Moore may have filled and delivered to the proper parties; that
both prior and subsequent to the late of Walker's application Moore
was a clerk in his office, but without appointment by your office, and
that he assisted him (Maxwell) in preparing papers, making entries
and returns to your office, and registering claims, as well when he was



DECISIONS RELATING TO THE PUBLIC LANDS. 615

absent as when he M as present; that he was familiar with all the rou-
tine of the office, and the reason he was not left in charge of the office
during the named absence was because he was postmaster, and they
both thought official trouble might result from. such an arrangement.

Overton, the receiver (whose office was some distance frotm that of
Maxwell's), testifies that he had no knowledge that Moore was an
employed clerk in Maxwell's office during the time named-the Govern-
mnent having made no appropriation for such purpose-but that he fre
quently prepared papers for persons doing business at MaxwelLs office;
that so far as he knew, Sewell was the first legal applicant for the tract,
and that at the time in question Hoffman was in Maxwell's office, pre-
paring papers for settlers and abstracts of title to land throughout the
Territory, it being understood that he and Moore were copartners iu
that business.

Sewell testifies that when he made his entry, Hoffman was in charge
of Maxwell's office, but that he made his affidavits before Overton, to
whom he paid his money and with wvhom he left his papers.

The testimony satisfies me that Moore was a clerk de facto in the office
of the register at the (late of Walker's application, and that his acts as
such, as respects third persons, have equal validity as though he was
a clerk dejure.

A like question was discussed in the enuse of The Dean Richmond
Mine v. The Bronkow iine, decided by this Department August 18,
1882 (L. O., Vol. 9. p. 114), in which the general doctrine was held well
settled that the acts of an officer de facto are valid in so far as they af-
fect the rights of the public or of third persons, it being founded in
necessity anl upon principles of public policy; hat if he is a mere in-
truder or usurper, third persons are bound to take notice of that fact,
and can acquire no rights fromn his acts, but if he is in possession of the
office, under color of right or authority, lie may exercise its functions;
reference being made in that case to the opinion of Attorney-General
Black, who said (9 Op., 432), " I am of opinion that if Mr. Hooper was
the acting secretary of the Territory (Utah), though he was not regu-
larly appointed, a public obligation ceate(l by debts which would have
been binding on the Government, if made by a regular secretary, can-
not lawfully or justly be repudiated on the mere ground that his title
to the office was defective. The acts of a officer de Jacto are always
held to be good where the public or third parties are concerned. The
legality of his appointment can never be inquired into except upon quo
w'arranto, or some other proceeding to oust him, or else in a suit brought
or defended by himself, which brings the very question whether he was
an officer de jure directly in issue. * * * The irregularity of Mr.
Hoopers appointment (by the governor of the Territory instead of by
the President) ought not to be set up by the accounting department as
a plea for refusing paymet"2 (of certain disbursements Hooper had
made).
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The present case is clearly within this doctrine. Moore was not an
usurper or intruder in Maxwell'soffice. le had conducted itsbusiness
both in Maxwell's presence and absence, with the latter's unquestioned
sanction. The' appointment of Hoffman was nominal and not intended
to supersede M1loore, who was the real and acting clerk. The public
had a rig ht to infer his authority in the conduct of the office, and espe-
cially had Walker, from all his transactions relative to his claim.

I reverse your decision and permit amendment of Walker's filing,
holding Sewell's entry subject thereto.

XIIII-QUALIFICATION.

FRA UD-A TTOR1YEY.

WARE V. BISHOP.

While it is competent forthe Interior Department to take cognizance of fraud wherever
the same is evidenced by the records as affecting the title to-public land, it is not
its province to adjust difficulties between parties to a case involving such land, or
between them and their attorneys, nor to inquire into the conduct of such attor-
neys towards their clients.

Where a party bas paid for laud, though no deed has passed, he is the owner of such
land, and cannot remove therefrom to become a pre-emptor of public land.

Secretary Teller to Commissioner McFarland, November 2, 1883.

I have considered the case of H. E. Ware v. W. U. Bishop, involving
the NE. I Sec. , T. 8 N., R. 0 W., Bloomington district, Nebraska, on
appeal by Ware from your office decision of July 7, 1882, in favor of
Bishop.

It appears that Bishop made timber-culture entry No. 1035 of the
tract February 7. 1876; that one Frank M. Frink initiated contest
against the same, which resulted in its cancellation July 7, 1880, he hav-
ing filed Bishop's relinquishment in support of his allegations. On or
about July 16, Ware applied at the local office to make a timber-culture
entry of the tract, but the register and receiver rejected such application
upon the ground that Frink had a thirty days' preference right by virtue
of the provisions of the act of May 14, 1880 (21 Stat. 140). From such
action Ware appealed, but your office sustained the same. August 2,
1880, Frink made timber-culture entry No. 3196 of the tract. On or
about January 31, 1881, the register and receiver forwarded to your of-
fice an affidavit of Ft ink (executed January 21, 1881), wherein he alleged
that he had been induced to make said entry by and in behalf of Bishop,
who resided upon and claimed the premises; that he executed the af
fidavit without knowing its contents, and asked that the entry be can-
celed and he be allowed to make another in lieu thereof. Your office
denied such request May 11, 1881. Under date of June 23 ensuing,
Bishop filed in the local office declaratory statement No. 6399 for the



DECISIONS RELATING TO THE PUBLIC LANDS. 611

tract, alleging settlement March 15 preceding-. He also filed Frink's
relinquishment of his timber claim (which had been executed November
15, 1880), whereupon his entry was canceled. Ware made timber-cult-
ure entry No. 32S8 of the tract the same day, and on August 6 ensuing
lhe initiated contest against Bishop's claim, alleging fraud and collusion
between Bishop and Frink and between Frink's and his own attorney,
and that Bishop was not a qualified l)re-emnptor. Citation accordingly
duly issued and hearing was had. The testimony was directed to the
points specifically raised by contestant's allegations. The register and
receiver agreed that the same were not substantiated, and that Bishop,
who was residing upon the land at the date of the cancellation of Frink's
entry, had the better right to the same. Your office decision in question
sustains such view of the case.

With respect to the question of fraud and collusion, it should be ob-
served that while it is coin petent for this Department to take cognizance
of fraud wherever the same is evidenced by the records as affecting the
title to public land, it is not the province of the Department to adjust
difficulties between parties to a case involving such land, or between
them and their attorneys, nor. to inquire into the conduct of such attor-
neys toward their clients. Although there is a suspicion of fraud as
suggested by plaintiff's counsel, such question is neverthelessimmaterial
at this stage of the proceedings; because it was concocted during the ex-
istence of Frink's entry prior to the date of Bishop's pre-emption filing,
by virtue whereof he asserts his claim in the premises independently of
any right he might otherwise have acquired to the same.

The only question, therefore, remaining to be considered is that raised
by contestam's allegations touching Bishop's personal qualifications as a
pre-emptor. He testified that in the year 1873 he entered into a con-
tract with the IJnion Pacific Railroad Company to purchase the NE. 
of Sec. 13, T. 8, R. 10, Adams County, Nlebraslia; that pursnant to the
terms of such contract lie took possession of the land, in(. paid the par-
chase-money therefor in annual installments, having paid the last one
about February 6, 1881, forwhicl he held the coinil)any's r eceipt; butthat
he had received no deed for the land from the company, although he
had become entitled to one by virtue of said contract when he made his
last payment; and that he removed fom said land to that in question.
He testified further, however, that he settled upon the same November
29, 1880, and that he had nothing to do with te allegation of settlement
as of March 15, S81, contained in his declaratory statement.

Thus it appears that Bishop virtually owned the land from whence he
removed to the tract in question Mlarch 15, 1881. But in ordertoavoid
the dilemma in which he places himself by his a(lnission he endeavored
to negative the inevitable effect thereof by interposing a plea of confes-
sion and avoidance (absque hoc); and in order to give color to such
plea, he denies the allegation in his declaratory statement, antedating
his settlement to November 29, 1880, at which date he had not made
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his last payment for his claim on the railroad land. But in endeavoring
to evade one horn of such dilemma, he unwittingly impales himself upon
the other; in other words, in order to avoid the statutory inhibition of
quitting or abandoning his residence "1 on his own land to reside on the
public lands in the same State or Territory" (see Sec. 2260, Rev. Stat.),
lie antedates his settlement anterior to February , 1881, when he made
his last payment, in order that he might say, with a semblance of truth,
that he did not remove from " his own land" to that in question. But
I regard this as a mere pretext, whereby he intended to cloak his con-
duct, which, if disclosed, would evidence his bad faith in the premises.

Your office decision is based upon the legal hypothesis that as no
deed had passed from the railroad company to Bishop, the land he had
contracted to purchase therefrom was not " his own land," and therefore
he does not fall within the category of persons who are prohibited by
the statute from acquiring title to the public lands under the pre-emption
law. I cannot concur in such view, for while it is true the legal title to
said land still reposed in the company at the date of Bishop's alleged
settlement upon the tract in question, and so far as the record discovers
it has not yet divested itself thereof, I do not think Congress intended
to restrict the prohibition in question to persons who hold the legal title
to such abandoned lands. Bishop, having admitted that he was the
owner of the land when he removed therefrom to settle upon the tract
in question, is estopped to deny such fact. and in the light of his own
testimony alone it is manifest that he comes within the intendment of
the prohibition.

So soon as he paid the purchase-money pursuant to the terms of said
contract, he was the constructive owner of the land and clearly entitled
to a deed therefor, which he could have obtained for the asking, or upoii
the company's refusing to deliver the same a bill for specifie perfornanee
would have lain in a court of equity, whereby he could have enforced
his undeniable right to he deed. In such case relief would have ob-
tained under the fundamental principle that equity will invariably con-
sider as done that which ought to be done. The contract was executed
so far as Bishop was concerned, inasmuch as he had performed his part
of the agreement.

It has been laid down, that, if a man has performed a valuable part
of an agreement, and is in no default for not performing the residue.
there (then) it is but reasonable that he should have a specific execution
of the other part of his contract. (Story's Equity Jurisprudence. 12th
ed., vol. 1, p. 766.)

I am therefore of opinion that the mere laches of Bishop in neglecting
to procure his deed from the company should in DO wise be permitted to
militate against Ware's rights in the premises, which I regard as para-
mount to Bishop's, whose filing should be canceled.

Your office decision is accordingly reversed.
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XIV.-RELINQUISHMENT.

CONTEST-APPLICATION.

THOMAs A. BONES.

Where a contest is ended by relinquishment, the land in question becomes public
land subject to entry by the first rightful applicant. An application to contest,
made after such relinquishment, should be dismissed.

8eretary Teller to Commissioner McFarland Mlarch 7, 1883. -

I have considered the appeal of Thomas A. Bones from your decision
of May 18, 1882, declining to recognize his application, filed March 23,
1882, to be allowed to contest the homestead entry of John W. Callen-
der, made September 3, 1880, upon NE. 2, 121, 56, Watertown dis-
trict, Dakota, No. 3721.

October 27, 1881, Edwin W. Small applied to contest said entry, al-
legiug abandonment, and hearing was set for the 19th December, and
was continued at request of both parties to April 1, 1S82.

On the 31st of March, Callender filed his relinquishment, and there-
npon the land became subject to disposal without further action, as
provided by act of May 14, 1880 (21 Stat., 140), and on the same (lay
one Andrew Smail filed his declaratory statement, No. 6856, allegin-
settlement on that date as a pre-emptor.

The application of Bones to contest, filed on the 23d of March, was
iidorsed, apparently in the handwriting of the register, as follows: "File
subject to present contest." Underneath this indorsement the receiver
noted over his own signature a formal rejection of the application, as
follows:

March 23, 1882-Rejected because of pending contest to be heard
on the 1st day of April, 1882, upon the same allegations contained in
the within affidavit.

No hearing was ordered. The first contest was closed on virtual con-
fession of abandonment by the filing of the relinquishment on the 31st
of March, and there was no longer any question as to Callender's home-
stead entry, and consequently there was no basis for further hearing.

The land, instead of reverting to the United States by virtue of a
declaration of forfeiture under Section 2297 of the Revised Stal utes,
became public land, as before recited, under the act of May 14, 1880.

It is manifest, therefore, that if a contest fully initiated and fixed for
a certain day was rendered unnecessary by the act of relinqnishment,
any application to contest, depending on the same facts and not yet
made effective by notice and summons, was so much the more removed
froin the necessity for inquiry, and was barred from any further notice.
It results, as of course, that no question as to the propriety of allowing
a second contest after the institution of one proceeding remains to be
answered here, as the cancellation upon the relinquishment left the
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land open, and any party who should obtain legal priority as a settler
after such cancellation would be permitted to enter in the manner re-
quired by law. If Bones was such settler, he was bound to present his
claim by filing an entyy within the legal period, subject to all prior
riohts, if any, of others who might also present their olaims.

The appeal is dismissed.

SECOND FILIA-- WAIVER.

THoMPsoN V. JACOBSON.

A party who puts up a board with notice of his claim thereon, and, taking advantage
of the fact that his brother thereafter filed a declaratory statement in his (the
claimant's) name, sells his claim for a consideration, may make another filing on
showing that the filing by his brother was without his consent, notvithstanding
his brother had erected a house for him on the land, wherein he lived for a short
time.

A party who, after filing a pre-emption declaratory siatement, relinquishes and makes
a homestead entry, waives his right under the filing, and if another party has in
the meantime filed a declaratory statement, the homestead party loses the land.

Acting Secretary Joslyn to Commissioner jMcFarland, June 28, 1883.

I have considered the case of 0'e Thompson V. Asle Jacobson, in-
volving the NW. of See. 1, T. 157, R. 54, Grand Forks, Dak., on ap-
jieal by Jacobson from your decision of February 28, 1882, holding her
entry for cancellation, and awarding the tract to Thompson.

Jacobson filed declaratory statement April 20, 1880, alleging settle-
ment July 17, 1879. She relinquished the tract May-14 following, and
made homestead entry for it on the 17th.

Thompson filed declaratory statement April 29, alleging settlement
April 27, 18S0, and on May 1, following, purchased from Jacobson what-
ever interest she hard in the land.

Jacobson's relinquishment was a waiver of her claim under her filing
of April 20, and thereupon Thompson's settlement and filing took effect,
free from any adverse claim; and she acquired no right under her home-
stead entry, because at the date thereof Thompson had a valid filing
upon the tract-unless, as claimed by Jacobson, he had already ex-
hausted his pre-emption right.

It appears that a filing was made by the brother of Thompson in the
latter's name, but without his solicitation or knowledge, and when he
was not in Dakota, upon another tract in the same land district, in
March, 1880, under an alleged settlement in December, 1879. The testi-
mony shows that Thompson was a visitor at his brother's house on land
near by in December, 1879, and then erected a board upon the tract
filed upon, stating thereon his-claim to it, and, without any other act
indicative of settlement, returned to his home in Iowa. The filing in
question was made during his absence. Upon his return to Dakota, he
again went to his brother's with his family, and thence to a house built
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by his rother without his request, on the land filed upon, where lie
remained a few days while looking for another tract upon which he
might file, and until he accepted the sum of $45, offered him by another
person to vacate the tract, which he did, and went upon the tract in
dispute. The testimony clearly shows that the iling y his brother in
his name was without his knowledge or consent, and his acceptance of
the sum named to vacate the tract cannot, I think, be construed into a
ratification of that filing. The erection of the oard, with a statement
of his claim, was not a act of settlement, but indicative merely of a
future intent to settle on and claim the tract. This does not satisfy the
requirement bf the pre emption law that actual settlement must precede
a filing in order to validity of the filing. As Thompson (even had he
elected so to do) could not caim this filing as vali I for want of prior
settlement, so, on the other hand, it cannot, by reason of its illegality,
operate to exhaust his pre-emption right and estop him from another
filing. The filing. was inoperative for all purposes.

CO.NTEST-REARING-R'EINSTATEMENT.

SCnMITT 'v. KNAUF.

Where a pre-emptor fails to assert his claim within the legal period, though his filing
is still uncanceled, it is error to order a hearing when an entry of the same land
is made thereafter.

Where the pre-emptor, after such hearing, iles a relinquishment, he cannot have his
rights reinstated on the ground that the adverse party has failed to pay money
due on account of such relinquishment.

Acting Secretary Joslyn to Commissioner ltcParland, August 15, 1883.

1 have considered the case of William H. Schmitt v. Henry Knauf,
involving the NE. of Sec. 1, T. 115, R. 35, Redwood Falls district,
Minnesota. on appeal by Knauf from your lecision of April S, 1882,
dismissing the contest.

Knauf filed declaratory statement No. 60, May 23, 1874, alleging
settlement May 22, 1874.

Schmitt made homestead entry No. 2975, March 8, 18S, on the same
tract, and filed notice of contest March 21, 1881, alleging abandonment
by KnaLf.

Kiiauf failed to make final proof within. the time prescribed by law,
but as the Government is averse to technical forfeiture, his filing was
permitted to stand in the absence of an adverse claim (Johnson v'.
Towsley, 13 Wall., 72).

Knanf still having omitted to make final proof, his right under his
filing was at an end when Schmitt made entry, consequently the local
officers erred in permitting a contest by the latter. Schmitt was in no
jeopardy. His entry was admitted under the regular practice, subject
to the assertion of any prior right of pre-emption, and unless Knauf
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appeared, upon due notice as required by law, to make final proof, the
entry of Schmitt would be entitled to pass to patent.

But the parties duly appeared; and, in the final proceedings, Knauf
executed to the United States a relinquishment of his claim, which was
placed on file and transmitted with the record. He now attempts to
reassert his claim on the ground of an alleged understanding that the
relinquishment was only intended to be filed on receipt by him of cer-
tain money considerations from Schmitt, and that he has never given
final authority to effect the purposes of the instrument. a

I think he cannot be further heard pon his sowing in this regard.
He also alleges excuse for his laches in failing to offer final proof and

payment on the ground of grasshopper ravages, and his right of absence
under the laws relating thereto.

His allegations in this respect fail to show a foundation for his claim
by proper notice, or that he ever left the land during the period allowed
by law; he therefore has no standing upon this ground. The other
reasons set up by him are without weight, and do not require consid-
eration.

Your decision is affirmed.

XV.-RESIDENCE.

PRO OF-AB ANLDONMENT.

R11iTTS MCCONLISS.

Whilst a pre-emption claim is pending, the claimant cannot make a homestead entry
without abandoning his pre-emption claim. He cannot reside on two tracts at
once.

Secretary Teller to Commissioner McFarland, April 12, 1883.

I have considered the appeal of Rufus McConliss from your decision
of May 17, 1882, rejecting his application to enter under the pre-emp-
tion law the SW. of Sec. 22, T. 12, R. 13 W., Salina, Kans.

It appears that McCouliss filed declaratory statement for this tract
July 21, alleging settlement July 18, 1881, and made the affidavit re-
quired by section 2262 of the Revised Statutes, and also his final proof,
April 1, 18-2, before a clerk of court. He was authorized to make his
final proof before such officer, but not his affidavit, the section requiring
that this be made before the register or receiver of the land office for
the district in which the land is located; and the local officers rejected
his proof because of the irregularity ad isufficiency of the affidavit.
Were this the only question, MCCoDliss would be permitted to perfect
his proof by a supplemental affidavit, in accordance with the require-
ment, there being no adverse claimant.

It appears, however, that on February 11, 1882, McConliss made a
homestead entry upon another tract in a different township from that
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in which his Lre-enlption claim was located, and that he had resided
on the homestead tract from the date of such entry, and was residing
thereon when he made his pre-emption proof; in other words, he was,
from February 11 to April 1, 1882, claiming lands under both the pre-
emption and homestead laws, each of which requires residence on the
respective tracts embraced thereby. He was not required to commence
residence on his homestead tract until within six months from the date
of his entry; but having done so immediately upon his entry, be must
be held to all the legal consequences which result therefrom. One
claiming a pre-emption right must reside on the tract to the date of his
entry, and residence on a homestead tract pending the pre emption
claim is in the nature of an abandonment of the latter. He cannot
reside on the two tracts at the same time.

Your decision is affirmed.

FURTHER PROOF-CONTINUOUS OCCUPANCY.

TUPPER V. SCHIWARZ.

In view of the good faith in settlement and improvement, the pre-emptor i allowed
the fulI period of thirtytthree months within which to furnish satisfactory proof of
residence.

Secretary Teller to Commissioncr llicFarland, February 2, 1884.

I have considered the case of Ellen S. Tupper v. Jacob Schwarz, in-
volving the SW. a of Sec. 2, T. 99, R.. 54, Yankton, Dak., on appeal by
Schwarz from your decision of April 14,1883, holding that although the
facts do not justify a present entry of the tract by Mrs. Tupper, you
are not sufficiently satisfied of her want of good faith, and therefore
allow her to make further proof of her compliance with the law within
the time required therefor, and that also the entry of Schwarz be held
subject thereto.

Tupper filed declaratory statement August 9 alleging settlement
June 25, 1880, and Schwarz made homestead entry December 3, 1880.
A trial was held May 24, 1882, upon Tupper's offer to make proof and
payment. The testimony shows that in June, 1880, she purchased a
few acres of breaking on the tract, and caused a few more to be broken,
amounting in all to about seven. She also caused a cellar for a house
to be dug, and in the month of August following, slept two or three
nights on the land under a wagon. In August, 1881, she erected a
house on the land, placed some furniture therein, and has frequently
since been upon the land; but the evidence fails satisfactorily to show
a continuous residence thereon, or that it has been her actual home.

Schwarz erected a house on the land in April. 1881, over her cellar, in
which house with his family he has since continuously resided. He has
also out-buildings, and has broken and cultivated about two acres;
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but in view of the fact that he entered the land with knowledge of Ler
improvements and appropriated them to his own use, and of the pos-
sibility that her former proofs in respect to residence are defective
merely, and may be cured and made satisfactory on further proof.
within thirty-three months from the date of her settlement, I affirm
your decision.

ABSEBXE-CONTINVO US CLAIM.

GOODNIGHT V. ANDERSON.

All absences which do not impeach a pe-emptor's good faith are permissible. He
who sleeps on his claim in a pen or in the open air, intending to erect a habita-
ble dwelling as soon as his means or occupation permits, maintains a satisfac-
tory residence.

In view of the evidence the land is awarded to Anderson.

Secretary Teller to Commissioner McFarland, March 31, 1884.

I have considered the case of Edward Goodnight v. C. C. Anderson,
involving the NW. I of Sec. 30, T. 3 N., R. 31 B., Le Grand, Oreg., on
appeal by Anderson from your decision of October 2,1883, rejecting his
final proofs and holding his filing for cancellation.

It appears from the record that Anderson, an unmarried man, settled
on the tract February 11, 1881, and filed his declaratory statement
No. 2929 on the 19th of the same month; that in the following May
he put up a little shanty or pen, without window or door, and but par-
tially roofed, in which, alone or with a brother, he slept for one or more
nights every few weeks until December, 1882; that he intended to
build a habitable house at the latter time, at the conclusion of certain
work in which he was engaged during the snumer; that he plowed half
an acre in the spring of 1882, had several more acres plowed fr hin,
which were sowed in wheat andl planted with vegetables and trees, and
rudely fenced a sall garden and that from time to time he hauled
lumber upon the land for the lpropose(l dwelling, the nearest timber be-
ing some forty miles away.

On November iS, 1882, Goodnight went upon the and, and filed his
declaratory statement for it on the 22d of the same mouth. He put utl
a small, cheap honse, with a window and door, but withorit a floor, slept
in it for two nights, dug a couple of "w wells," 3 to 5 feet deep, and about
December 10, as he says, started for Washington Territory to settle up
his business there, leaving in his shanty a bucket and sone pans and
nails.

Between the 1st and 15th of December, 1882, Andet son built a fairly
substantial and habitable dwelling, where he appears to have had his
home since, though being absent part of the following winter at school.
ilis residence on the land since December, 1882, to date of his offer to
make final proof, April 9, 1883, was not satisfactorily shown at the hear-
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ing; nor was it shown that he did not maintain a residence. He has
since cultivated the land somewhat, has allowed his father's sheep to
pasture on it, and their herder to live in the house for a portion of the
time.

On March 9,1883, Goodnight returned from Washington Territory,
went on the land with some household goods, was ordered away by An-
derson, and refused to go. Anderson then brought an action against
him for forcible entry and detainer, the jury found for the plaintiff, and
Goodnight was ejected by the officers in the latter part of the same
month. He has since resided on what he calls his " railroad claim."

You find that Anderson failed to build a habitable house, and in other
respects to comply with the law prior to Goodnight's settlement; and
your action is based on the case of Titus v. Bull (9 Copp, 117), wherein
it is said that " a pre-emptor who relinquishes his rights by failure of
constant assertion thereof on the land * * * cannot resume them
at his pleasure in the presence of an adverse claim." In that case Titus
had not cultivated the land, and had wholly abandoned it for seven
months, during which Bull's settlement and improvement were made,
which were continuously maintained afterwards. There was a reasona-
ble cultivation in this case; there is no evidence of abandonment what-
ever, and there is shown a continuous assertion of claim to the land;
for the language above quoted is not to be construed as meaning that
the settler must never absent himself from the land; and the uniform
rulings are to the effect that all absences which do not impeach his good
faith are permissible. A man who sleeps on his claim in a pen or in the
open air, intending to erect a habitable dwelling as soon as his means or
occupation permits, maintains a satisfactory residence. If he keeps a
little garden, plows and sows land, and hauls lumber from time to time
for the contemplated dwelling, he is continuously asserting his claim.
All these doings show good faith. In this case, while the evidence does
not satisfactorily show a reasonably-continuous residence, it certainly
does not show an abandonment; and it is to be observed that in this
contest Goodnight is resting on his superior right to the land, and must
therefore prove such abandonment or want of good faith to sustain his
own claim. He has not done this.

But again, what good faith did Goodnight show, and how did he con-
tinue to assert a claim to the land He made a pretence of digging a
well, put up " a little shanty," as he has termed it, slept in it two nights,
made no cultivation or other improvement, never established a residence
on the land, and in less than a mouth went off to Washington Territory,

-remaining away some three months. Thereby he may have made a good
settlement against the United States (if Anderson's abandonment be
admitted), but he did nothing to hold the land against third persons.
Had he duly established a residence and remained on the land, the case
would be different; but he took the chance of the acquisition of a better
right by some third person, when he left the land without doing these

4531 L o-40
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things. Supposing, then, that Anderson had forfeited his right to the
land as against Goodnight, his return to it during this period of aban-
donment, the erection and occupancy of a dwelling, and the subsequent
cultivation, gave him the superior right (Belk v. Meagher, 104 U.
S., 279).

I cannot but allow considerable weight to the judgment of the local
jury which heard the testimony upon his allegation of six months' resi-
dence, and which sustained his possessory claim. This and his final
proofs are in my opinion sufficient to entitle him to enter the land.

Your decision is therefore reversed.

XVI.-SELECTION.

IMPROPERLY MADE-EFFECT OF.

CHARLES DURFEE ET AL.

Secretary Teller to Commissioner McFarland, November 7, 1883.

The appeal, denying that the townships named are entitled to indem-
nity for reasons stated, further claims that the commissioners of Walla
Walla County were not authorized to make said selections, because the
act of March 3, 1853-the only act under which they had authority to
make them-limited their selections to cases in which Sections 16 and
36 were occupied by actual settlers prior to survey thereof; in which
case they are authorized to locate other lands in lieu of the land so oc-
cupied.

It is not necessary to consider this question, because the lands applied
for being in a state of reservation-whether rightly so or not-are not
subject to sale or disposal during its continuance. The applications to
enter tracts within said reservation were therefore properly rejected,
and your decision is affirmed.

UNCAYCELED-LAND IN RESER VATION.

AGNES N. L. EARLE.

Secretary Teller to Commissioner McFarland, November 9, 1883.

Your decision states that the selections in question are yet uncan-
celed and in force.

The appeal claims that the selections were improperly or illegally
made, and are without effect. It is nor here necessary to consider that
question, for the selections became an appropriation and reservation of
the tract, and so long as these continue the tracts are not subject to
other disposal.

The application of Earle having been made pending the reservation
wras properly rejected, and your decision is affirmed.



DECISIONS RELATING T THE PUBLIC LANDS 627

XVII.-SETTLEMENT.

CITIZENYSHIP-GOOD FAITH.

KELLY V. QUAST.

A filing and settlement before declaration of citizenship are of no legal effect. But
where no adverse claim intervenes prior to declaration of citizenship and subse-
quent settlement, the original filing should not be canceled.

Secretary Teller to ommissioner McFarland, October 9, 1883.

I have considered the case of E. A. Kelly v. Carl Quast, involving the
S. i of theSW. and the W. of the SE. of Sec. 20, T. 38, R. 5 W.,
Lewiston district, Idaho, on appeal by Quast from your decision of June
8, 1882, in which you deny his application to enter the tract in question,
and hold his filing for cancellation on the ground that his settlement
was made subsequent to filing.

Quast filed declaratory statement No. 993, March 26, 1879, alleging
settlement March 10,1879, and gave notice that he would make final proof
July 18, 1881. Kelly made homestead entry No. 777, November 17,
1880, on the same tract, and appeared on the day set for making final
proof, opened contest, and alleged that Quast had not improved the
land nor established a residence thereon, but sought to obtain it merely
for the purpose of speculation.

The evidence shows that Quast visited the land March 10, 1879; but
as he failed to declare his intention of citizenship until March 26, 1879,
any act of settlement which he might have performed prior to the lat-
ter date could not enure to his benefit. (Mc~urdiev. C. P. R. R. Co.,
Copp's L. 0., June, 1881.)

It does not appear that he went on the land again until about the
middle of April, 1879, at which time he proceeded with his work upon
the same, built his house during the following month, and improved the
land and resided thereon in good faith up to the time of contest.

The allegation that Quast held the land for the purpose of specula-
tion is not sustained by the evidence, and is therefore not entertained.

Quast failed to protect himself by making proper settlement prior to
filing; but in the absence of an intervening adverse claim, the Govern-
ment will not interpose any objection to his entry (Stanley v. Fairchild,
Copp's L. O., November, 1876).

Your decision is reversed. Quast will beallowed to make entry, and
upon receipt of his final payment the entry of Kelly will be canceled.
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. \REV. STAT. 2382-ACTUAL RESIDENCE.

S. SAMUEL M. Fo 2 t.

A party making an entry on one or two lots, under See ion 2382 Rev. Stat., must
actually reside upon one lot. "ctual settler" as found in said section held to

3 3 mean actual resident.

5/ 7 ' Commissioner McFarland to register and receiver, Le Grand, Oreg., Jann-
uary 2, 1884.

I am in receipt of your letter of the 3d instant, transmitting the affl-
/; davit of Samuel M. Frank, in which he states that he is not a resident

of lot 10, block 7, Baker City, Oreg., which lot is covered by his T. S.
cash entry 35, made February 20, 1873. July 29, 1874, said entry was

7350 suspended for the reason that the proof failed to show that claimant at
date of entry resided upon said lot. November 1 last you transmitted
Frank's affidavit, which indicated that he had for years resided upon
lot 4, block 2. It also appeared therein that claimant has erected two
warehouses and a stone cellar upon lot 10, block 7. The affidavit first
referred to shows that claimant has never resided upon the lot covered
by his entry.

Section 2382 Rev. Stat., under which said entry was made, provides
"that any actual settler upon any one lot, as above provided, and upon
any additional lot in which he may have substantial improvements shall
be entitled to prove up and purchase the same as a pre-emption, at such
minimum, at any time before the day fixed for the public sale." This
office has always instructed local officers to require parties making en-
tries of town lots under said section to show residence upon one lot so
entered and substantial improvements upon an additional lot, and the
rule requiring such proof has been strictly adhered to wherever the
question has been presented; but there has been no case considered
wherein the question arose since the decision in the case of Allman v.
Thulon (Copp's Land Laws, 690, 1875), on appeal to the honorable Sec-
retary of the Interior. In that case Assistant Attorney-General Smith
was of opinion that the word settler, as used in the land laws of the
United States, had a well-defined technical meaning, and " a person is
a settler who, intending to initiate a elaim unde any law of the United
States, for the disposition of the public domain, does some act connect-
ing himself with the particular tract claimed, said act being equivalent
to announcement of such his intention, and from which the public gen-
erally may have notice of his claim. Such act constitutes a settlement; "

* * * and recommended that the decision of this office be reversed,
his recommendation being based in part upon the construction placed
upon the term " settler," as used in sai(l section. The honorable Sec-
retary in his decision stated that " while not entirely clear in my own
mind as to the question of law involved in the case, I cannot perceive
sufficient grounds for reversing the decision of your office." In said
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case there were two questions of ]aw presented, one being the question
involved herein. After a careful consideration of the-last clause of sec-
tion 2382, I am unable to arrive at a conclusion in harmony with the
recommendation in Allman v. Thulon. Said clause is as follows:

Any actual settler upon any lot, as above provided, and upon any
additional lot i which he may have substantial improvements, shall be
entitled to prove up and purchase the same as a pre-emption.

The language may fairly be interpreted to mean that a party seeking D
to enter one lot must possess an to enable him to make such <

entry, superior to ta required to make an entry o an additional lot- -,,
for the placing of substantial improvements upon the latter is sufficient,
the term settler) whatever may be its meaning, having no reference >
thereto. T ~he cial alification in my opinion is actual residence, 
though the term settler is used. It is stated in the opinion referred to,
that from the moment a claimant"enters in person on land open to
such a claim, animo manendi, or rather with the intention of availing
himself of the provision of the act referred to, and does any act in
execution of that intention, he is a settler." Under the pre-emption
law a mere act of settlement, unless actual residence follows, cannot en-
title a party to make an entry. The settlement must develop into a res-
idence, and the same is required under the homestead law.

Although it is not prescribed in plain and indisputable language
that under section 2382 residence must be shown upon one lot, such
certainly was the intention of Congress. There can be no doubt that
the making of substantial improvement upon an additional lot as therein
provided must be as much a settlement as any act that could be per-
formed; and what more could an applicant do to constitute himself a
settler to entitle him to enter a single lot, unless it be to establish a
residence thereon; and the law certainly requires more of an applicant
in such case than when seeking to enter a second lot. The terms Ieset-
tlement" and "inhabits" are both used in section 225P in the order
given, and the language.clearly shows the distinction between the terms
actual sefter and resident, as contemplated[In e on law-
the one meaning the performance of some simlej cFftlooperate as no-
tice to the world that a tract is claimed the other meani an
actual residence or habitation must be established and follow the settl-
ment.

Itaisa well-settled rule that wherever settlement is required by a
claimant to the public land under any law regulating the disposal of
the public domain, a residence must follow at some period before entry;
and though the requirement as provided i express terms in the pre-
emption and homestead laws, and the word "residence" or inhabit
do not occur in the section refo opinion t
adnt tgon ouli py l residence should be required 
under said section, and so decide. Were it hld7otherwise, a party, not
a resident of a town, could, by building a fence upon one lot and an



630 DECISIONS RELATING TO THE PUBLIC LANDS.

outhouse upon another, make an entry for speculative purposes, and
thereby evade the evident object of the town-site law of July 1, 1864,
which was not only that the towns should be improved and built up,
but that the population should increase, the one being as essential to
the development of a town as the other.

Frank's entry is therefore held for cancellation, subject to appeal to
the honorable Secretary of the Interior under the rules.

INCLOSURE NECESSBY TO PB O TECT POSSESSION-TRESPASS-DECI0I ON
IN ATHERTON AND FOWLE-INTIMIDATION.

WARD V. GANN.

Two or more pre-emptors may settle on the same forty-acre tract, notwithstanding
notice of the first settler's claim thereto. Unless the forty-acre tract is inclosed,
such subsequent settlement is not a trespass under the Atherton-Fowler decision.
In this case it was not intimidation for a subsequent settler, a single man, to build
his house within a few feet of the house erected by a prior settler, a young un-
married woman.

Acting Secretary Joslyn to Commissioner McFarland, April 28, 1884.

I have considered the case of Marinda A. Ward v. Abraham Gann,
involving lots 3 and 4 in Sec. 4, and lots 1 and 2 in Sec. 5, T. 7 S., R. 18
E., Stockton, Cal., on appeal by Ward from your decision of October 18,
1883, awarding the land to Gann.

It appears that Miss Ward, who is a young colored woman, went with
her father upon the land on January 5, 1882, and made settlement by
having logs for a house placed on it, filing her declaratory statement,
No. 11281, two days after. The cabin was subsequently built, nailed
up, and left empty and unfurnished. Miss Ward did not establish her
residence on the land, but went into service at Merced, some 20 miles
distant, in order to earn, money to pay for it, as she testifies. On May
10, 1882, Gann went on the land, built him a house within 25 feet of Miss
Ward's house (both houses being built near a spring), took up his resi-
dence, filed his declaratory statement, No. 11519, in the following July,
and in March, 1883, gave notice of his intention to make final proof.
Miss Ward contested his right to the land, showing that she returned
to the land on March 16, 1882, for the purpose of taking up her resi-
dence, found Gann living in his house, was intimidated thereby, and
therefore did not take up her residence. It is shown that G-ann was
notified of Miss Ward's claim before be settled, and also that there was
no intimidation other than building his house within such close prox-
imity t her house.

Counsel for Miss Ward urge, under the ruling in Atherton v. Fowler
(96 U. S., 513), and in other cases in the Supreme Court following it,
"that Gann's entry and erection of a house upon the same forty-acre
tract upon which Miss Ward had her house was a trespass, and gave
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him no basis for any claim as a pre-emptor." Section 2273, Rev. Stat.,
contemplates settlement by two or more persons "upon the same tract
of land," and it seems clear that as a person may pre-empt a single sub-
division of a quarter-section, such a subdivision is "a tract of land"
within the meaning of the law. Hence the law authorizes a settlement
of two or more persons on such subdivision, and the said case merely
requires that it shall be peaceable, and " on lands not in the actual
possession of another." In the case at bar there was no inclosure by
Miss Ward, and her possession was therefore not distured by Gann's
entry.

The plea of intimidation is not sustained by the evidence, and there
is therefore no excuse for Miss Ward's failure to reside on the land.
Nor is there any excuse for her failure to offer proof and payment within
twelve months from date of her settlement. Hence Gann has the
superior right to the land, and your decision is affirmed.

XVIII.-TIMBER LANDS.

DEFINITION OF A CT JUNE 3, 1878.

SPITHILL V. GOWEN.

This act contemplates such timber lands as are found in broken, rugged, or mountain-
ous regions, where the soil, when the timber is cleared off, is unfit for cultivation,
and not lands, though heavily timbered, where the soil is susceptible of cultiva.
tion.

Secretary Teller to Commissioner McFarland, May 8, 1883.

Sax: I have considered the case of Alexander Spithill v. John D.
Gowen, involving the SW. i of See. 29, T. 31, R. 4 E., Olympia, Wash.,
on appeal by Gowen from your decision of March 25, lz582, holding his
filing for cancellation and allowing the entry of Spithill.

Gowen filed declaratory statement January 13, 1880, alleging settle-
ment December 24, 1879, and Spithill applied February 19, 1881, to
enter the tract under the act of June 3 1878 (20 Stat., 89).

This act provides (section 1) for the sale of lands "valuable chiefly
for timber, but unfit for cultivation," at the minimum price of $2.50 per
acre. * * * Provided, That nothing herein contained shall defeat
or impair any bona fide claim under any law of the United States, or
authorize the sale" of * * * 'the improVelents of any bona fide
settler." Section 2 requires an affidavit from the applicant that the
laud applied for is " uninhabited," and by section 3, publication of the
application to enter the land must be made for sixty (lays, after which
the applicant is required to furnish the local officers satisfactory evi.
dence "that the land is of the character contemplated in this act, un-
occupied, and without improvements" (except such as were made by or
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belong to the applicant), providing, also, that any person having a
valid claim to any portion of the land may object to issuance of patent
to the applicant, and that the merits of his objections be determined as
in other land cases.

Spithill was thus required to show that the land was uninhabited,
unoccupied, and unimproved (except by himself), and that it was chiefly
valuable for timber, and unfit for cultivation. Should it, however, ap-
pear that it is not subject to entry under the provisions of this act, con-
sideration of Gowen's pre-emption claim becomes immaterial in this
case. All timbered lands are unfit for cultivation in their natural con-
dition; but if they may be redeemed and made susceptible of cultiva-
tion by ordinary farming process, they are not, in my opinion, within
the purpose of this act, which was intended to embrace within its
provisions timbered tracts only in broken, rugged, or mountainous dis-
tricts, with soil unfit for ordinary agricultural purposes when cleared
of timber. A different construction of the act would subject to its
operation immense bodies of heavily timbered land, which need only
enterprise and labor for their conversion into fertile fields and flourish-
ing towns.

The testimony shows that the tract in question, with all the land in
that vicinity, is heavily timbered, but does not show that it is unfit for
cultivation when cleared of timber. On the contrary, it is shown that
neighboring lands of this same general character are cultivated with
fair success. A portion of that in question, variously estimated at
from 10 to 50 acres, consists of a swamp of rich soil, or 10 acres of
which is now fit for pasture and hay (the balance of which may be made
so by drainage), and a lake of 4 acres, while the remaining portion
is upon a level upland, heavily timbered, with a gravelly and somewhat
sandy soil slightly mixed with clay, which, under a large preponderance
of testimony, may be converted into farming lands and made fit for
cultivation. Such land is not, in my opinion, subject to entry under
this act, but must be appropriated under the pre-emption and other
laws for the disposition of the public lands.

I reverse your decision and dismiss the application of Spithill, leav-
ing the claim of Gowen for his final proof.
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LAND SUSCEPTIBLE OF CULTIVATION.

ROWLAND V. CLEMENS.

Notwithstanding there may be much and valuable timber on a tract, the same is not
subject to entry under the act of June 3, 1878, if the soil is a black loam and sus-
ceptible of ordinary cultivation, except in minor portions, where it is rocky or
steep.

Where a declaratory statement is on file, the land covered thereby is not subject to
entry under the timber-land act.

Secretary Teller to Commissioner McFarland, March 7, 1884.

I have considered the case of Robert Rowland v. John W. Clemens,
involving lot 2 and the SE. i of the NW. I in Sec. 30, T. 9 N., R. 5 W.,
W. M., Vancouver, Wash., on appeal by Clemens from your decision
of July 25, 1883, awarding the land to Rowland.

It appears that on September 8, 1882, Clemens made application to
enter lots 1 and 2 and the E. e of the NW. of said section, under the
timber-land act of June 3, 1878. On September 23, 1883, Rowland filed
declaratory statement No. 1154, alleging settlement on the same day
for the E. of the SW. , the SE. i of the NW. J, and lot 2 of said sec-
tiou. Rowland afterwards filed an affidavit alleging that the tracts
first above mentioned were valuable chiefly for agriculture; and on
that issue a hearing was bad on February 20, 1883. On the evidence
your said decision holds that said land is chiefly agricultural.

On a careful consideration of the testimony, I concur in your opinion.
There is much timber on the land, and it is doubtless quite valuable;
but nearly all the witnesses agree that the soil is a black loam and sus-
ceptible of ordinary cultivation, except in minor portions where it is
rocky or steep.

I observe that your decision concludes with the language, " I award
the land in contest to him " (Rowland). The issue in this case is not
the superior right of one of these parties, and there is therefore no
' contest," in any proper sense, between them. Rowland's affidavit pre-
sented one issue only, namely, the character of the land; on that the
evidence was taken, and on that the decision should be made. The
latter's pre-emption papers are not in the record, and the Land Depart-
ment is in no positionto judge of his right to the land. Furthermore,
the evidence shows that there was a pre-emption settlement on the land
prior to Rowland's filing, and although that settler testifies that he sold
his house to Rowland, it does not appear that he has abandoned the
land, or that he is in laches in respect to his claim. Rowland's claim
should therefore stand on its own merits, as customary, when he offers
to make final proof. (See Hughes v. Tipton, decided the 23d ultimo.)

I also direct your attention to the fact that the first pre-emptor, one
Ryan, distinctly testifies that he had duly filed his declaration, and was
in lawful possession of the first-named tracts at date of the timber
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application. If so, the local officers were in error in receiving the tim-
ber application, in so far as it covered said tracts. The act of June 3,
1878, is express in declaring that nothing in it " shall defeat or impair
any bona fide claim under any law of the United States," and to accept
a timber application for part of a tract already covered by a prima facie
valid pre-emption filing is to seriously impair it, by subjecting the pre-
emptor to the possible annoyance and expense of a contest concerning
priority of right. Had Rowland not made his appearance in this case,
such a result would actually have happened. I do not think that this
act gives equal privileges with a bona fide settler to a mere speculator
in timber. The former, by the tel ms of the pre-emption and homestead
laws, is authorized to settle or enter the lands, subject to the prior set-
tlement rights, but the latter is expressly precluded from jeopardizing
the settler's interests, if he has notice of them, which he does have when
a declaratory statement is on file. The act of June 3, 1878, is opposed
to the policy of the general settlement laws, though not repealing any
part of them, for it allows the mere speculator to appropriate land if he
is first in time; consequently it should have a striat construction, and
the timber applicant should never be allowed to cover land which the
records of the local office show is already legally occupied.

Your decision is modified accordingly.

XIX.-TOWN SITE.

IMBER CUL•TURE-INCORPOB.ATED LIMITS.

JAxZES M. DAYTON.

A timber-culture entry cannot be made on lands within the incorporated limits of a
city or town.

Acting Commissioner Harrison to register and recorder, Aberdeen, Dak.,
December 28, 1883.

I am in receipt of your letter of the 12th instant, transmitting the
rejected application of James M. Dayton to enter the SE. i 14, 123, 64,
under the act of June 14, 1878,. and the argument of his attorney in
support of the appeal.

Dayton presented his application November 12 last, upon which the
register indorsed the following: " This application is rejected on the
ground that the land is included within the incorporated limits of the
city of Aberdeen, Brown County, Dakota Territory." The act of June
14, 1878, prescribes in specific terms the qualifications of applicants
thereunder. It also describes the natural character of te land that
shall be subject to entry, but, unlike the pre-emption and homestead
laws, does not in express terms prohibit an entry of land included
within the limits of a city or town. While the law does not prohibit
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the entry of land so included, it must be construed in the light of the
general laws regulating the disposal of the public lands. Section 2258,
Rev. Stat., provides that the following classes of lands, unless otherwise
specially provided for by law, shall not be subject to the rights of pre-
emption, to wit, * * * " ands included within the limits of any
incorporated town, or selected as the site of a city or town." * *

And it is provided that such lands cannot be entered under the home-
stead law.

The inhibition of the section referred to effectually reserves the lands
referred to for a special reason and purpose, and, as is therein stated,
to render it subject to entry it must be specially provided for by law.
The timber-culture law contains no such provision, and-the absence of
any positive inhibition, such as occurs in the pre-emption and home-
stead laws, cannot be construed to allow an entry of such land there-
under.

Your action in rejecting said application is sustained.

XX.-TRANSUTATION.

PRE-EMPT10N TO HOMESTEAD-CONTEST-BURDEN OF PROOF.

SLATE V. DoRuR.

The right to transmute a pre-emption filing to a homestead entry depends upon the
validity of the pre-emption claim. A settlement is an appropriation of land, and
a subsequent homestead entry is subject to the settler's compliance with law.
The entry appropriates it against the world except the prior settler. The asser-
tion of the settler's claim initiates a contest. The burden and expense of proof is
upon the entryman. The settler's application to transmute must be received, and
the entryman given an opportunity to show cause why it should not be permit-
ted.

A pre-emption or homestead claim may be valid as to one part and invalid as to an-
other part of the land covered by it.

Secretary Teller to Commissioner McFarland, November 22, 1883.

I have considered the case of William Slate v. Madison Dorr, involv-
ing the SE. of Sec. 30, T. 16 S, R. 18 W., Wa Keeney, Kans., on ap-
peal by Slate from your decision of October 3, 1882, denying his appli-
cation to alter his preemption to a homestead claim, and declining to
change the status of the land, or the respective rights of the parties, as
determined by your decision of December 20, 1881.

It appears from the record that one Moon had a timber-culture entry
upon said tract, which was relinquished, and thereupon canceled April
147 1879, under a written agreement between Moon and Slate that the
latter would pre-empt it, and, after obtaining title, convey to the former
the east half of it. On July 7, 1879, Slate filed his declaratory statement,
No. 3825. alleging settlement April 14, 1879; and on July 8, 1880, Dorr
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covered it by homestead entry No. 5021. Contest thus arose, and your
first decision aforesaid held that Slate had a valid pre-emption right,
which, under California v. Alara ( Land Owner, 140), he could perfect
at final proof by showing a reconveyance or release of his claim by Moon,
or by eliminating from his application to enter that part of the tract
embraced in his contract with Moon. No appeal from this decision was
taken.

On June 24, 1882, Slate made application to change his filing to a
homestead entry, which your second decision aforesaid denies on the
ground that, "' as he has not in a proper manner shown either release or
elimination, my (your) decision must stand." I do not think that the
reason assigned is ground for denying the application. Your decision
of December 20, 1881, held that Slate's pre-emption right was barred
unless he could go to the local land office with clean hands at date of
his application for cash entry, and there it stopped; it had no bearing
upon the application to transmute, and therefore, if his right to convert
his pre-emption into a homestead claim is questioned, it must be ques-
tioned for other cause.

Now, section 2289, Rev. Stat., gives a qualified person a right to enter
as a homestead any land "upon which such person may have iled a
pre-emption claim," and there is nowhere expressed any qualification of
this right. It is true that Slate's right depends on the validity of the
pre-emption claim; but you have already held that his claim is valid, and
it follows that he has unqualified right of homestead entry. In 1871 it
was held by this Department, in Ross v. Sitnclair (Copp's Public Lands,
318), that " a person in possession of a valid pre-emption claim may at
any time commute it to a homestead, and in so doing his right will relate
back to the date of his settlement, to the exclusion of intervening adverse
claims to the land." In 1876 this case was approved in Watson v. Mo.
R., Ft. S. and G. R. R. (3 Land Owner, 7), where it is said, " This right
to change from a pre-emption filing to a homestead entry is incident to
and a part of the right given the pre-emptor at the time he initiates his
claim." The doctrine above eannunciated I approve, so far as it relates
to the right of entry in law.

The question then arises as to the effect of this doctrine upon such
cases as that at bar, where an entry is already of record. Whilst the
doctrine is sound that an entry is an appropriation of the lanl covered
by it, it cannot be held to be an appropriation of land already appro-
priated. Where there is a prior valid pre-emption claim to the tract,
the settlement is an appropriation of it, and the entry subsequently al-
lowed is subject to such claim; therefore the entry appropriates it
against the whole world except the prior settler, and as against him it
is null and void if he daly asserts his claim. The assertion of such
claim necessarily initiates a contest, and the rule is that the burden of
proof is on him who contests the claim first of record. In the case at
bar, whose was the fir.t of record Evidently Slate's, whose declara-
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tory statement placed on record the fact that he had settled on a certain
tract, and that in due time he intended to claim it under the pre-emp-
tion law.

Consequently, if Slate applied for cash entry, the burden and the ex-
pense of disproving his right to it rested on Dorr; and it follows that the
burden and expense of disproving his right to transmute to a homestead
entry is also on Dorr.

Wherefore, under such circumstances, the application to transmute
must be received, and the entryman given due notice by the local offi-
cers to show cause why the transmutation should not be permitted.
And, as your office held in Wolfe v. Struble (9 Land Owner, 148), "if
the validity of the pre-emptor's claim is not impeached (at the hearing),
the adverse homestead entry will be canceled and the transmutation
allowed."

In this case, however, there are in evidence certain facts which war-
rant an adjudication without resort to a further contest. They came
out at the original hearing between the parties, though your decisions
have failed to take notice of them. It is shown that, whilst Moon re-
linquished his timber-culture claim under the aforesaid contract with
Slate, he relinquished possession and occupancy of but the west half of
the land; that Slate settled on and improved the west half only, and
that it was not until July 7 1880, that Moon sold and transferred his
improvements and possessory rights to Dorr, who thereupon made his
homestead entry aforesaid.

Now, the contract between the two, being illegal, was of no force or
effect whatever in so far as the status of the land was concerned. Moon
was in possession of the east half by color of law, and therefore Slate's
settlement on the west half could give him no claim to the east half
(Banks v. Smith, 10 Land Owner, 226). Settlement is the sole basis of
the pre-emption right, and the right is not greater nor ess than the
settlement; hence Slate never initiated a valid claim to the east half of
the tract in contest. It is true that he filed a declaratory statement
covering it, but the law itself defines his declaratory statement to be a
declaration of "his intention to claim " the tract, and not as the claim
itself. Therefore, generally, a declaratory statement not based on a
settlement is void, and in this case it is void as respects the east half
of the tract. It has frequently been held by this Department that the
expression of an "intention" to claim certain land, unaccompanied by
any act marking it off or otherwise reducing it to possession, does not
reserve it against other settlers. (See Kessel v. Spielman, 10 Land
Owner, 6; and Buchanan v. Minton, 10 Land Owner, 281.) In Kelley v.
Wallace (14 Minn., 236), the court held that " the original settlement
must be followed by occupancy of the land as the home of the settler;"
whereas in this case it is shown that Slate not only never actually oc-
cupied it, but that he ran a line separating the east and west halves for
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the purpose of distinguishing the part occupied by himself from that
occupied and improved by Moon.

On the other hand, and upon the same principle, a homestead entry
of that part of a tract in the legal possession of a pre-emptor is void-
able, and must be canceled when the latter duly asserts his right to it.
Here there was a contract by Slate to convey the east half of the tract
in controversy to Moon, when title had been acquired under the pre-
emption law; but the subsequent acts of the parties, by dividing the
occupancy and settlement of the land, and so defeating Slate's title
to the east half, destroyed and obliterated the contract, leaving Moon
in possession of the east half, which he afterwards sold to Dorr. There
was therefore no illegality in the initiation of Slate's claim to the west
half, and nothing that could bar his right of cash entry or transmutation.
His filing should accordingly be canceled as to the east half of the tract
in controversy, and he should be allowed the option of purchase or
transmutation of the west half; whilst Dorr's entry should also be can.
celed as to the west half of said tract.

Your decision is accordingly reversed.

XXI.-UNLAWFUL INCLOSURES.

SETTLEMENT-TRESPASS-OCCUPATION.

MC:KITTRICK & ANDREWS.

The nclosure of large tracts of public land for grazing purposes is unlawful, and
a trespass. Persons desiring to become bona fide settlers may tear down the
fences surrounding such tracts.

Secretary Teller to Cotmissioner McFarland, Mearch 26, 1883.

You transmit under date of the 10th instant, for my consideration
and action, "a petition and resolution of citizens of Barbour County,
Kansas, relative to the unlawful inclosing of large tracts of vacant
Osage Indian lands in said county, amounting in all to about 200,000
acres," and also sundry affidavits corroborating the alleged facts, and
showing that, among others, one John McKittrick and one - An-
drews, his partner, have inclosed, for grazing purposesa tract of about
6,000 acres subject to pre-emption, situate wholly or in part in T. 31, R.
13 W., in said county, and by such inclosures and by threats and vio-
lence, have prevented bona fide settlement on the inclosed tract. You
also state that like inclosures are believed to exist in adjoining coun-
ties, and recommend that speedy action be taken for the relief of set-
tlers intending to locate on such inclosed lands, and that the fences be
removed.

I need not advise you that inclosures of the character described are
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unauthorized and illegal, or that settlement on such lands is limited to
160 acres, or that such mere occupation without settlement is trespass
only, and gives no right to the occupant, or that such occupation does
not legally exclude bona fide settlement by another. Such trespass on
the public land is equally offensive to law and to morals as if upon pri-
vate property, and lands not legally appropriated are vacant and sub-
ject to disposal to whomsoever legally applies for them. Until settle-
ment is made under the settlement laws there is no objection to the
grazing of cattle or cutting hay on Government land, provided such
unappropriated lands are left open to all alike. To allow a few
wealthy stockmen to fence these lands, and thus not only practically
withdraw them from the operation of the settlement laws, but deprive
men of small means of the advantage of acquiring a settlement will
not be allowed under any pretense whatever. Attempts, therefore, by
persons in illegal occupation of such tracts, to prevent their settlement
by fence or threats or violence will be discountenanced by this Depart-
ment, and should be by all good citizens.

It is immaterial that such inclosures are for stock-range purposes.
The law recognizes no such purpose. The grazier may as well equita-
bly claim any other as the landed property of the Government, but
neither is permissible. He may have only what is allowed all others.

The nclosure of McKittrick & Andrews is illegal, and against the
right of others, who desire to settle or graze their cattle on the inclosed
tracts. It gives them no exclusive right to such tracts, and they can-
not thereby, or by threats or violence, prevent entry thereon by others
who desire to graze the same land or to enter thereon for any purpose
within the law. This Department will therefore interpose no objection
to the destruction of their fences by persons desiring to make bona fide
settlements on such inclosed tracts, should McKittrick & Andrews en-
deavor to prevent the same by their fences or threats or violence, but
will rather lend its influence to their appropriate punishment under the
law for their trespass. You will therefore cause them (and all others
inclosing tracts of the public land .beyond that allowed by law) to be
notified by a circular letter that the Government will prosecute or
otherwise express its disapprobation of their trespass whenever, after
such notice, it shall appear that, by such inclosure, they prevent set-
tlement on the inclosed tracts by persons entitled thereto under the
law.
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CIRCULAR.

DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,

Washington, D. C., April 5, 1883.

Tao registers and receivers, United States land offices, and special agents.

You are instructed to circulate the following notice in your district:

NOTICE RELATIVE TO ITNLAWFUL INCLOSURES OF PUBLIC LANDS.

In view of the numerous complaints of the unlawful inclosures of pub-
lie lands for stock-range purposes, and consequent impediment to set-
tlements, all persons are hereby notified as follows:

The public lands are open to settlement and occupation only under
the public-land laws of the United States, and any unauthorized appro-
priation of the same is trespass.

Such trespass is equally offensive to law and morals as if upon private
property.

The fencing of large bodies of public land beyond that allowed by law
is illegal, and against the right of others who desire to settle or graze
their cattle on the inclosed tracts.

Until settlement is made there is no objection to grazing cattle or cut-
ting hay on Government land, provided the lands are left open to all
alike.

Graziers will not be allowed, on any pretext whatever, to fence the
public lands, and thus practically withdraw them from the operation of
the settlement laws.

This Department will interpose no objections to the destruction of
these fences by persons who desire to make bona fide settlement on the
inclosed tracts, but are prevented by the fences, or by threats, or vio-
lence from doing so.

The Government will take proper proceedings against persons unlaw-
fully inclosing tracts of public land- whenever, after this notice, it shall
appear that by such inclosures they prevent settlements on such lands
by others who are entitled to make settlement under the public-land
laws of the United States.

N. C. McFARLAND,
Commissioner.

DEPARTMENT OF THE INTERIOR,

April 5, 1883.
Approved:

H. M. TELLER,
Secretary.
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I.-DISPOSAL

ADJUDICATIOA-DE TERMINATION-ALIENATION.

A A NT V. STATE OF OREGON.

The term disposal means alienation of title.-A pre-emption filing may be received
for land claimed as swamp and overflowed.

,Secretary Teller to Commissioner ]IlcFarland, Jly 11, 1883.

I have examined the testimony, and concur with you in the opinion
that the tracts were not swamp and overflowed land, and did not
inure to the State under said act. It is claimed, however, that by rea-
son of the selection of February 7, 1872, which was prior to Arant's
settlement, Arant's filing must be rejected under Secretary Shurz's rul-
ing in the case of Crowly v. Oregon (Copp.. May, 1880), wherein he
held-construing the proviso to act of March 12, 1860that pending
consideration of the State's claim for land asserted to be swamp and
overflowed, and before final determination that the land was not of the
character contemplated by the act, it would be erroneous to permit pre-
emption entries of such land; in other words, that after the State has
claimed land under its grant, it cannot be disposed of under other gen-
eral laws for the disposition of the public land, until after such claim
has been adjudicated adversely to the State.

I concur in this ruling, but it is not, in my opinion, applicable to the
present case. A disposal of a tract of public land involves an adjudi-
cation-a determination of its status and condition and alienation. But
an application to file for a tract or even a fling is not a disposal, but a
step only to that end. It is only when a pre-emption entry is allowed,
with the consequent right to a patent, that the Government disposes of
ab tract of its land under that law. Disposal in this sense is equivalent
to sale and alienation, and such I think was the meaning of Secretary
Schurz in Crowly v. Oregon, and therefore he well held that Government
could not alienate its title so as to deprive the State of its asserted claim
in case such claim be finally held valid. I know no reason why Arant
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might not file for the tract, subject to the prior asserted claim of the
State, or why uj)on decision adverse to such claim his filing, if other-
wise regular, should not take effect.

I affirm your decision that the State has o claim to the tracts in
question, under its grant, because notof the character thereby contem-
plated, and that the claim of.Arant be allowed.

II.-ERRONEOUS CERTIFICATION.

NVEW TITLE-LAND DEPARTMENT.

STATE OF MINNESOTA.

Where lands have been erroneously certified to a State under one grant when they
should have been certified under another, the Land Department has authority,
upon reconveyance of the outstanding title, to make new titles under the proper
law.

Secretary Teller to Commissioner McFarland, March 11, 1884.

It appears from your letter of November 9, 1883, and accompanying
papers, that certain lands, amounting to 32,102 acres, were certified to
the State of Minnesota as part of the grant to said State under the act
of Congress approved May 5, 1864 (13 Stat., 64), to aid in the construc-
tion of the Lake Superior and Mississippi Railroad, and were so con-
veyed to said company by the State; whereas, in fact, they should have
been certified to the State as part of the State's swamp grant under
the act of March 12, 1860 (12 Stat., 3); that the Saint Paul and Duluth
Railroad Company is successor to the Lake Superior and Mississippi
Railroad Company, and as such is entitled to said swamp lands under
an act of the legislature of the State of Minnesota, approved March 8,
1861; that the State, by deed dated June 9, 1882, relinquished the said
lands to the United States, in order that the lands so erroneously cer-
tified may now be roperly certified to the State, so that they may be
regularly granted to the Saint Paul and Duluth Railroad Company as
part of the State's swamp grant under said act of March 8, 1861.

You state that the certification of the lands in question for railroad
purposes was clearly erroneous and should have been under the swamp
grant to the State, and you recommend that upon receipt of evidence
that the title conveyed by the State to the Lake Superior and Mihsis.
sippi Railroau Company, under the grant for railroad purposes, has
been reconveyed to the State (which appears to have been done by the
Saint Paul and Duluth Railroad Company's deed of January 13, 1882,
a copy of which, certified by the auditor of the State, has been filed in
this Department since the date of your letter), that you be authorized
to accept the same so far as the tracts therein described may, upon re-
examination of the field notes of survey in your office (which the State
accepted as the basis of adjustment of its swamp grant), be found to
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be swamp land within the meaning of the act of September 28, 1850,
and to issue patents for such lands under its swamp grant.

Concurring in your views under the facts stated, I approve of your
recommendation, and you will take action accordingly.

III.-ESTOPPEL.

STATE OF CALIFORNIA.

The State having claimed land under Section , act of 1866, and title having passed
to an individual, the State is estopped from claiming same land under Section 4 of
said act.

Seeretary Teller to Commissioner McFarland, December 21, 1883.

SIR: I have considered the appeal of the State of California from
your decision of January 15 last, denying her application for patent to
the S. of SE. of Sec. 11, T. 4 N., R. 5 E., M. D. M., Stockton dis-
triet. California.

The tract in question was involved in the case of State of California,
ex rel. Kile et al., v, Tubbs (6 Copp, 108), wherein this Department ren-
dered decision July 15, 1879, in favor of defendant, to whom patent
issued for the tract October 1,1879.

It appears that Kile preferred claim in the premises as the State's
grantee by virtue of purchase under the provisions of the first section
of the act of July 23, 1866 (14 Stat., 218), and it was held by my pred-
ecessor, Mr. Secretary Schurz, in the decision that-

A careful examination of the first section of the act convinces me
that it has no reference to swamp claims, its manifest office being to
confirm sale under selections made in part satisfaction of grants to the
State, requiring for such satisfaction the selections of lands from the
public domain by the authorities of such State duly appointed under
her laws br that duty.

The State now prefers claim under clauses 1 and 2 of th e fourth section
of said act of 1866, predicated upon certain alleged Government and
State segregations; maintaining that she is not estopped from so claim-
ing by reason of her previous assertion of claim under the first see-
tion, and that it is not competent for the Government to deny her
right to patent, inasimuch as it is required so to do by the express terms
of the act, which is mandatory, and this notwithstanding the fact that
patent has already issued to Tubbs.

Upon the state of facts thus disclosed, you held that the tract having
been so patented, iu accordance with said departmental decision, your
office had no authority in the premises.

Deeming it unnecessary to discuss the several points raised upon
appeal by the State's counsel touching the doctrine of estoppel, it will
suffice to say that I concur with you in such opinion, inasmuch as all



644 DECISIONS RELAFING TO THE PUBLIC LANDS.

jurisdiction of the Land Department over the title ceased when it
issued said patent. Moore v. Robbins (96 U. S., 530).

The appeal is therefore dismissed, and your decision is accordingly
affirmed.

IV.-INDEMNITY.

PROOFS TO BE FORWARDED.

Commissioner McFarland to Special Agent Bergqan, Jefferson City, Mo.,
October 15, 1883.

SIR: You are hereby instructed to notify the proper State authorities
that hereafter when the State has completed any portion of its indem-
nity proofs they must be turned over to you, when you will certify to
the same as heretofore directed and forward them to this office.

V.-LEGAL SUBDIVISIONS.

MIXED CHARACTER-SURFEVY.

STATE OF CALIFORNIA.

Where a legal subdivision contains swamp and overflowed land equal in area to more
than half of such subdivision, the entire tract passes to the State under the act
of September 28, 1850, and a survey segregating the swamp from the arable land
therein should not be approved.

Secretary Teller to Commissioner McFarland, November 2, 1883.

I have considered the case presented by the appeal of the State sur-
veyor-general of California from your decision of July 12, 1882, disap-
proving the amended diagram forwarded to you by the United States
surveyor-general of California, showing amendments made to lots 1 and
6 in Sec. 7, T. 13 S., R. 2 E., M. D. M., California, according to State
segregation survey No. 10, made August 9, 1861).

On the segregation map of T. 13, approved Augnst 28, 1872, the NE.
t of the NE. i of Sec. 7 is divided into dry land lot 1, containing 15.69
acres, and swamp land lot 7, containing 24.31 acres, and lot 6, being a
part of the NW. i of the NE. of said section, and 10.62 acres in area,
appears as swamp land.

If the amendment to the segregation map is made strictly in accord-
ance with the State survey, referred to above, lot 1 will appear as swamp
land, and a new lot, designated as No. 11, will be carved out of lot 6;
but the real object of the desired amendment is to secure the designa-
tion of lot 1 as swamp land; for, by the records of your office, that part
of lot 6, which would be included in lot 11, appears to have been pat-
ented to the State as swamp land February 8, 1873.
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The Southern Pacific Railroad Company of California, by its attorney,
resists the application of the amendment of the segregation map, and
claims said lot 1 as part of an odd section inuring to said company by
the act of July 27, 1866 (14 Stat., 292).

You disapproved the amended diagram for the reason that " an exami-
nation of said State survey shows that it was not made in accordance
with the system of surveys adopted by the United States."

By the act of September 28, 1850, entitled "An act to enable the
State of Arkansas and other States to reclaim the swamp lands within
their limits" (9 Stat., 519), " the whole of those swamp and overflowed
lands made unfit thereby for cultivation," which were unsold at the date
of the passage of the act, were granted to the State of California. Sec-
tion 3 of said act provides:

That in making out a list and plats of the land aforesaid, all legal
subdivisions, the greater part of which is wet and unfit for cultivation,
shall be included in said list and plats; but when the greater part of a
subdivision is not of that character, the whole of it shall be excluded
therefrom.

The act from which the foregoing quotation is made is a present
grant, vesting in the State, from the day of its date, the title to all the
swamp and overflowed lands within the State that were then not sold,
and requiring nothing but the determination of boundaries to make it
complete. Nall et al. v. The State of California (Copp's L. L., 1882, p.
1048) ; Railroad Company v. Smith (9 Wall., p. 95). In order that
there should be no difficulty in determining the boundaries of the
granted land, Congress, in section 3 of the act, defined with precision
the lands which should be taken by the State under the grant, as
" swamp and overflowed lands," to wit, all legal subdivisions the
greater part of which is wet and unfit for cultivation." When the char-
acter of the greater part of a legal subdivision has been ascertained,
by properly constituted authority, the character of the whole of that
subdivision is determined, and the question as to whether title to such
tract will or will not pass under the grant is settled by virtue of the
statute itself.

In this case it appears that the segregation surveys, made both by
the Government and the State,' agree so far as the character of "the
greater part" of the NE. i of the NE. i of Sec. 7 is concerned, but the
approved segregation map of that township shows lot 1, which only
contains 15.69 acres, as dry land, and the remainder of the 40 as swamp
land; and in this particular I think the said map should be amended.

The remainder of the amendment, asked to be made under the desig-
nation of lot 11, includes 3.95 acres already patented to the State as
hereinbefore stated; and the title thereto having passed to the State as
swamp land, no further act on the part of the Government, as affecting
the legal status of said tract, is required under the grant.

The whole of the NE. i of the NE. 4 of Sec 7. passed to the State
under the grant when the character of the greater part of such subdi-
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vision was determined to be swampy; hence the segregation map of
that township should designate lot 1 as swamp land, on account of the
character of the greater part of the legal subdivision of which it is a
portion. Your decision is accordingly modified as indicated in the
foregoing.

VI.-oD0I0UGH CLAIM.

STATE OF LOUISIANA V. CITY OF BALTIMOnE ET AL.

Status of certain tracts in T. 10 S., R. 5 E., Louisiana.

Secretary Teller to Commissioner Mfearland, November 21, 1883.

I have examined the case of The State of Louisiana v. The City of
Baltimore et al., involving certain selections of swamp lands in T. 10
S., R. 5 E., southeastern district, Louisiana, east of the Mississippi
River, reported to your office December 15, 1881, by the surveyor-gen-
eral of said State, on appeal from your decision of December 4, 1882,
holding the list of such selections for rejection.

The cities of Baltimore and New Orleans appear by counsel, claim-
ing to hold the lands as devisees, under the last will of John McDon-
ough, jr., in trust for the purpose of founding charity schools in those
cities for destitute orphan boys; and som1e other adverse parties ap-
pear by the same counsel.

By your letter E, of August 23, 1881, you directed the surveyor-gen-
eral to cause to be canceled so much of the subdivisional survey of
said township as lies south of the line of the old claimed limits of the
William Conway portion of the Houmas grant. and east of the claimed
line of John McDonough & Co., as surveyed by Deputy John Kap.
In your letter of December 4 last, from which appeal is taken, you
state that the list aforesaid is rejected "for so much of the same as
falls within the canceled portion of the subdivisional survey of said
township." Your letter gives no grounds for the decision therein con-
tained, but in your reply (January 15, 1883) to a letter addressed to
you by Mr. Mason, sub-agent for Louisiana, asking for such grounds,
you state that "it is held by this office that the claim of John Mc-
Donough & Co., which covers the tracts embraced in my decision of
the 4th ultimo, was confirmed by act of Congress approved May 11,
1820, and therefore the selections of swamp lanps made under act of
March 2, 1849, were invalid."

The city of Baltimore and heirs of Lobdell and of Slidell derive
title as follows, viz: About the year 1805, John McDonough, jr., and
Shepard Brown, partners, doing business as merchants at New Or-
leans, claimed to own 18 arpens 3 toises and 3 feet front, being part of
the old Delille Dupard grant of April 3, 1769, lying on the Mississippi
River, about 16 leagues above New Orleans.



DECISIONS RELATING TO THE PUBLIC LANDS. 647

The claim was duly presented to the board of commissioners, acting
under the act of Congress of March 2, 1805 (2 Stat., 324), and the acts
amendatory thereof. And again, under the act of February 27, 1813
(2 Stat., 807), the claim was filed before the register and receiver of
the eastern district of the State of Louisiana, with further evidence,
and claiming a front of 32 arpens, " with a depth extending as far as
Lake Maurepas."1

In the report of the register and receiver of November 20, 1816, com-
municated to the Senate, January 20, 1817, the claim is reported as fol-
lows:

First class-species the first.
John McDonough, Jr., & Co., claim a tract of land situated in the

county of Acadia, on the east shore of the Mississippi, 16 leagues
above New Orleans, containing 32 arpens front, with a depth extend-
ing as far as Lake Maurepas. This tract of land has formerly been
claimed before the Board of Commissioners, and the depth extending
beyond 40 acres rejected by them for want of evidence of title; but
the claimant has since produced a complete French title for the whole
quantity claimed, in favor of Delille Dupard (under whom he claims),
dated the 3d day of April, 1769. (American State Papers, Duff Green
Ed., vol. a, 223.)

The register and receiver in said report divide the claims into three
classes and three species, and precede the same with the following state-
ment, viz:

The following claims to lands are divided into three general classes:
First class comprehends such claims as stand confirmed by law.
Second class comprehends such claims as in the opinion of the regis-

ter and receiver ought to be confirmed.
Third class comprehends such claims as in their opinion cannot be

confirmed under existing laws.
First class comprehends the following species of claims:
1st. Claims founded on complete titles, granted by the French or

Spanish Governments.
The report upon the first species of class first closes as follows, vim:
All the preceding claims, being founded on complete titles, are in our

opinion confirmed by law.
Near the close of the whole report, under the head of " Remarks on

the preceding reports," page 233, they state as follows, viz:
In classing the claims, we thought it proper to subdivide those

classes into species; for, although we believe that all the claims reported
in the first and second classes are or ought to be confirmed under ex-
isting laws, yet those laws do not confirm them all to the same extent,
nor demand the same requisites equally in all to entitle claimants to
their lands. lence, for the sake of perspicuity, and to pursue as nearly
as possible the different kinds of claims pointed out by the various acts
of Congress, we have adopted the preceding arrangement of claims as
being in our judgment the best mode. * *

Those claims which are found under species first of the first class,
being founded on complete grants of former governments, we think are
good in themselves on general principles, and therefore require no con-
firmation by the Government of the United States to give them validity.

Section first of confirmatory act of May i1, 1820, entitled "An act
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supplementary to the several acts for the adjustment of land claims
in the State of Louisiana," is as follows, viz:

That the claims for lands within the eastern di trict of the State of
Louisiana, described by the register and receiver of the said district, in
their report to the Commissionier of the General Land Office. bearing
date the 20th day of November. 1816, and recommended in the said
report for confirmation, be, and the same are hereby, confirmed against
any claim on the part of the United States.

Under this section, it is stated in your letter of January 15 last, the
claim of John McDonough & Co. was confirmed, and the tracts in ques-
tion are covered by said claim as confirmed.

The State of Louisiana claims that the lands embraced in the selections
were not within the limits of the claim confirmed to McDonough & Co.

Although this Department has never passe(l directly upon the effect
of such a report of the register and receiver, and of the act of May 11,
1820, following the report as to the McDonough claim, yet it held sub.
stantially in the case of the claim of Rodolphus Ducros, decided March
2, 1874, by Secretary Delano, that said Ducros claith was confirmed by
the act cited. The Ducros claim, so far as it was affected by said report
and confirmnatory act, stood exactly as did the McDonough claim, it being
No. 484 in the same class and species as the McDonough claim.

In McDonough . Millaudon et al. (3 How., 693), involving the claim
under consideration, upon the question of title the court say:

The perfect title of McDonongh being clothed with the highest sane-
tion, and in full property, on the change of governments an assulmption
to confirm it would have been pregnant with suspicion that it required
confirmation by this Government, in addition to the general law of na-
tions and the treaty of' 1803, which secured in full property such titles.
That the grant stands recognized as complete and valid against the
United States, and any one claiming under them, by the proceedings
bad before the register and receiver, and by Congress, we have no doubt;
further than this, the Government has not acted on it.

It will e seen by a careful examination of the report of the register
and receiver, of the confirmatory act of 1820, and of the citations already
made, that the confirmation of the MeDonough claim, and of all those
that stood in the same class and species, was not after all so inuc a
confirmation of that claim as it was an affirmation of the statement con-
tained in the report, that they needed no confirmation, and this for the
reason that they were perfect and complete grants by the former Gov-
ernuent.

The register anal receiver, in the State Papers, as already cited, say:
Those claims * * * being founded on complete grants of former

Governments, we think are good in themselves on general principles,
and therefore require no confirmation by the Government of the United
States to give them validity.

The confirmatory act declares that the claims "recommended in the
said report for confirmation be, and the same are hereby, confirmed
against any claim on the part of the United States."
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In McDonough v. Millaudon (supra), the court, referring to the report
of the register and receiver, say:

Many incomplete titles were recommended forconfirmation, and con
firmed by Congress, but in these cases the former governments had
parted with the ult imate interest in the land, and the fee was transferred
to the United States by the treaty with the equity attached in the claim-
ant, which equity was clothed with the fee by the confirming act.

This opinion did not relate to the class and species in which the Mc-
Donough and Ducros claims are found. As to all the claims in that
class the register and receiver said: "All the preceding claims being
founded on complete titles are, in our opinion, confirmed by law." But
the opinion cited undoubtedly referred to the large number of cases in
species first of the second class, which had been occupied and cultivated
respectively for a period of from ten to ninety years. As to that class
of cases the register and receiver say: " All claims reported in the fore-
going species we are of opinion ought to be confirmed."

The equity as to that class of cases was in the occupants, and the fee
in the United States.

Congress by said section 1 of the act, following the recommendation
of the report, annexed the fee to the equity, and thus completed the
grant as to that species claimed.

As to the McDonough and other claims enumerated in that class and
species, the register and receiver were of the opinion that they were
grants completed tinder the former government, and it seems to me that
all that can be claimed for the confirmatory act as to those grants is
that it adopted the opinion of the register and receiver. The language
of theact, "confirmedagainstanyclaim on thepart of the United States,"
strictly construed, could perhaps be applied only to the class of cases
requiring affirmative action by the present government to complete the
title, and the language be regarded as addressed only to that class of
claims; but I am inclined to think that the construction which the act,
taken in connection with the report, ought to receive is, that Congress
acknowledged and recognized the grants which the register and receiver
reported and declared to be " founded on complete titles," so far as
there could be mnade against them " any claim on the part of the United
States." But I must not be understood as expressing the opinion that
such recognition or confirmation fixed the depth or extent of the grants
as set forth in the claims presented to the register and receiver.

With such recognition came the duty of survey, and segregation or
approval in some proper maner of surveys and plats made under the
former governments when properly presented for consideration.

I do not think it provident or proper in this case, as it is now pre
sented, to enter into the history or effect of the surveys which have been
made so far as they relate to this claim.

The record shows that this is not an affirmative proceeding for the
survey of the McDonough & Co. grant, or to define its limits as claimed
under the~ grant, or in the report of the register and receiver, or as it
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may have been established under te F. V. Potier or other plats alld
surveys. The only question presented is, whether the subdivisional
surveys extended over certain lands in said township 10 should be can-
celed and the list of swamp-land selections based thereon be rejected.

Whether the lands embraced in the subdivisional survey are within
the McDonough grant depends upon the depth of that grant. The
lands are not within the depth of 80 arpens, that being the depth
claimed when the claim was filed before the board of commissioners in
1806. They are within the depth of the claim, if such depth is extended
to Lake Maurepas, that being the depth stated in the claim as filed be-
fore the register and receiver under the act of 1813. As before stated,
the question of the limits of the claim is not directly before me. It is;
only before me incidentally, in that the selections are made upon lands
claimed by heirs and devisees under the McDonough grant.

Your letter is very brief, directing a cancellation of the survey and
rejection of the selections, without a recitation of facts involved in the
question of the extent of the grant. This question is, however, very
elaborately considered in the brief of counsel.

I am advised that there has never been a survey of the MeDonough
claim as an entirety by the United States surveyor-general, and until
that is done, or the question of the boundaries of the grant presented in
some other proper manner, it seems to me it cannot properly be consid
ered by this Department. Even if there was a valid survey and plat
tinder either of the former governments, which seems to be questioned,
such survey should at least be verified by the surveyor of the present
Government, and, the boundaries of the grant clearly defined, submit-
ted to your office.

The attempt to settle the question of the extent or depth failed i the
State courts, because, as is alleged, certain documentary evidence was
excluded in those courts.

The case (already cited) in the United States Supreme Court was dis-
missed for want otjurisdiction.

Although a large amount of documentary evidence is now presented
to me, which it is assumed would enable me to determine the boundaries,
and which has been procured at much labor and expense on the part of
the claimant, I do not think it would be proper, as the case stands, for
me to assume to decide the important question of the boundaries of the
grant. This evidence, including exhibits from 1 to 45 inclusive, was
not presented to your office nor considered by you, but is presented in
the first instance to me upon the appeal. Neither was the question
that0I am now asked to decide considered by you.

The question of the boundaries of the grant, as I have before stated,
ought properly to come to your office, and be the subject of your adju-
dication, before I can be expected to take cognizance of it.

I am asked to try the question in the first instance, on this new and
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important evidence, without examination or consideration by your office
or that of the surveyor-general of Louisiana.

Since, however, under the order to survey certain lands lying in the
Conway division of the iloumas grant, pursuant to the decision of this
Department of May 4, 1878, the survey was extended over the lands
now in question, I think in the present state of the case that survey
should be canceled, as ordered by you, and the list of swamp selections
rejected.

It is quite probable that, if the selections were to Temnin, irreparable
injury woufld be done to the value of these lands by their being despoiled
of the timber, alleged to be their chief value. As the case stands, they
should not be subject to that peril. I have no doubt but that the Mc-
Donough grant is an existing and valid one, made by the former gov-
ernment and recognized by the present; but the extent of it, for the
reasons stated, I ought not now to determine.

I am not, however, prepared to say that I acquiesce in the opinion
which you seem to express in your letter of January 15, 1883, to the
effect that the tracts in question were confirmed to McDonough & Co.
as part of their claim under the act of May 11, 1820. That depends
upon the extent of the grant. I do not undertake now to decide
whether the grant, as described in the claim presented to the register
and receiver (greatly extending the depth beyond that as presented to
the old Board), considered in connection with the report and the act of
May 11, was confirmed or acknowledged, so that no claim on the part.
of the United States " can be made against it to the whole extent of a
"depth extending as far as Lake Maurepas."

I affirm your decision for the reasons stated, and return the papers
submitted with your letter of April 24, 1883.

Mr. Bradford, counsel for the claimants of the grant, requests per-
mission to withdraw all or part of the documentary evidence put into
the case after your decision was made. Many of the documents are
originals, and properly belong elsewhere; and since they were not be-
fore you, and perhaps cannot be regarded as strictly in the case, think
the request should be granted, but that before surrendering such papers,
copies thereof should be taken by your office.

VII.-OVERFLOWED LANDS.

STATE OF OREGON.

Lands overflowed by the melting of snow, on which, when the water subsides, crops
of hay grow, are not overflowed lands in the meaning of the swamp-land act.

Secretary Teller to Commissioner McFarland, July 13, 1883.

SIR: I have considered the case of the State of Oregon v. Newton S.
Goodlow, involving the NE. 1 of the NW. and the N. i of the NE. :
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of Sec. 12, T. 41, R. 13 E., and the NW. i of the NW. I of Sec. 7, T.
41, R. 14 E., Lakeview, Oreg., on appeal by the State from your decis-
ion of April 19, 1882, rejecting its claim to the tracts.

Goodlow filed declaratory statement for the tracts July 28, alleging
settlement July 25, 1873, and made final proof and payment (cash entry
No. 54) August 2, 1875.

Upon affidavits filed in behalf of the State in December, 1876, al-
leging that the tracts were swamp and overflowed lands, and as such
inured to the State nder the act of March 12, 1860, a hearing was or-
dered to ascertain their character and the good faith of Goodlow.

I have examined the testimony. it is voluminous, conflicting, and
much of it irrelevant, but I concur with you in the opinion that its pre-
ponderance shows that the tracts are not swamp and overflowed land
within the meaning of the act of September 28, 1850, and did not, con-
consequently, inure to the State under its grant.

The tracts are situate in a valley, subject to annual overflow in the
late winter and early spring months, caused by rains and the melting
snow in neighboring mountains. This overflow subsides sometimes in
April, generally in May, and with scarcely an exception before June, so
that not only is the land in fit condition for plowing, and the cultiva-
tion of the ordinary crops of that country, but the overflow is of special
benefit to the hay crop, the production of which is a leading industry,
many of the people being engaged in stock-raising. Upon the subsid-
ence of the overflow the land continues arable until the following sea-
son, when the overflow recurs, except that in the interior the land is
frequently too dry for successful cultivation.

I affirm your decision rejecting the claim of the State to the tracts,
and as the testimony does not present sufficient facts to show Goodlow's
want of good faith or compliance with the law, his cash entry will be held
intact.

VIII.-RESURVEY.

LAND CERTIFIED-SUBSEQUENT SUBVEY.

STATE OF LOUISIANA.

Lands in this State found by survey to be swamp and overflowed, and certified to the
State as sch in 1852, cannot be claimed by the United States on a survey made
in 1880, describing them as not swamp and overflowed.

Secretary Teller to Commissioner McFarland, November 22, 1883.

I have considered the appeal of the State of Louisiana from your de-
cision of March 29, 1882, rejecting its claim to certain lands in that
State as swamp and overflowed lands.

The State of Louisiana is entitled to such lands under the act of
March 2, 1849 (9 Stat., 352), which has reference to that State only, and
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also under the general swamp act of September 28, 1850 (ib. 519). The
act of 1849 grants to the State " the whole" of the swamp and over-
flowed land therein (with certain named exceptions not material hereto),
and after their examination by the surveyor-general of the State and his
deputies, and their certification to the Secretary of the Treasury and
approval by him, vests the fee-simple to such lands in the State, so far
as they are not claimed or held by individuals. After compliance with
the requirements of the act, the State selected a list of such lands, aggre-
gating i20,014.13 acres, which, with exception of about 00 acres, were
certified to the State in 1852. Subsequently, pon the knowledge or
suspicion of your office that the survey upon which the approval and
certification were based was erroneously made, a new survey was or-
dered, and in 1879 and 1880 the surveyor-general transmitted to your
office a list of selections aggregating 286,506.53 acres, or nearly 34,000
acres less than were reported by the original survey. It also embraced
a few hundred acres not named in that survey; and nearly all the lands
embraced in the resurvey are included in the selections originally made,
title to which has been in the State for thirty years.

Your decision rejects the claim of the State to those tracts embraced
in the new survey which were not embraced in the old survey, under a
ruling of your office in June, 1864, to the effect that the State of Michi-
gan, claiming swamp lands under the act of 1850, was bound by its se-
lections made under an original survey, and not entitled to lands found
to be swamp and overflowed under a resurvey.

There is no imputation of fraud in either of the surveys in question,
nor anything in the case to show that one is more accurate than another.
The fact that they differed in respect to the character of certain tracts
is insufficient to discredit either, and the only question is, whether the
original survey is conclusive, as held in the Michigan case. Unques-
tionably, I think, title to the lands embraced in the former survey vested
in the State under the act of 1849, and the same is confirmed by the
act of March 3, 1857, which the Supreme Court says in Martin v. Marks
(7 Otto, 345) confirmed to the several States their selections of swamp
lands which had then been reported to your office, so far as the lands
were then vacant and unappropriated, and not interfered with by actual
settlement under existing laws, and that such selections could not be
set aside, nor title to any of the lands which they embraced-unless
they came within the exceptions mentioned in the act-be thereafter
conveyed by the United States to parties claiming adversely to the
swamp-land grant. Although, therefore, lands may have been approved
to the State of Louisiana under a survey originally erroneous (which
fact does not appear except from the subsequent survey), yet it having
been properly approved after compliance by the State with the act of
1849, and certified to the State-which was equivalent to patent-the
'United States became divested of its title, and has no further owner-
ship in, or control over, such lands. The title of the State to such
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lands must, therefore, remain undisturbed until set aside by due course
of law, even to the 34,000 acres which the resurvey finds to be not
swamp land. There has been no proceeding for this purpose, and the
right of the State must be admitted. The lands selected under the old
survey, being no longer public lands, were not subject to further survey,
and the resurvey could not affect their status. As the act of 1849
granted to the State "the whole" of the swamp lands in the State, I do
not think the right of the State could be limited by one survey if another
survey found additional swamp lands. If lands were in fact, in 1849,
of the character contemplated by the act, they cannot be withheld from
the State whenever (there being no other valid claim) such fact appears;
and to approve the ruling in the Michigan case would be to uphold an
office regulation rather than an express statute. The whole" of the
swamp lands in the State being granted to it, and title thereto vesting
in it, its rights cannot be abridged so long as there remain unselected
tracts not otherwise appropriated.

I am of opinion that the tracts found to be swamp by the resurvey,
additional to those so found by the original survey, should be listed
and patented to the State, and, therefore, reverse your decision.
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XI.-STATE OF KANSAS, 5 PER CENT. ACCOUNT.

I.-ABSTRACTS OF RECORDS.

Registers and receivers of other than consolidated officers are not allowed to furnish
abstracts from the records of their offices for the use of individuals and charge
therefor unless the information is in the form of plats or diagrams.

Parties in interest or their attorneys are to be permitted to examine the records under
proper rules, but will not be allowed to use the records to obtain information for
the purpose of selling the same.

Commissioner eli'arland to register and receiver, Las Cruces, Al. Hex.,
April 18, 1884.

GENTLEMEN: I at in receipt of the register's letter of the 28th ul-
timno, and in reply thereto have to state as follows:

The register inquires, " Should this office furnish abstracts from the
official records for the use of individuals? 7

You are authorized by law to furnish plats or diagrams showing the
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status of any township or part thereof, and to charge therefor at the
rates fixed by Circular M of this office, dated July 20, 1883.

Your office not being a consolidated office, you are not authorized to
furnish transcripts and charge therefor from the records thereof other
than lists of taxable lands, unless the information is given in the form
of plats or diagrams. Rule 49 of the Rules of Practice provides that
" all documents once received by the local officers must be kept on file
with the cases, and the date of filing must be noted thereon, and no
papers will be allowed under any circumstances to be removed from the
files or taken from the custody of the register and receiver, but access
to the same under proper rules, so as not to interfere with necessary
public business, will be permitted to the parties in interest or their at-
torneys under the supervision of those officers."

Rule 51 provides for retaining in the local office during the time al-
lowed for appeal, papers in contested cases, for the purpose of giving
all parties an opportunity to examine the record and prepare their ar-
guments.

The records of the local office are in charge of the register and re-
ceiver, and while it is right and proper for the officers to give all the in-
formation possible pertaining to the public lands, and parties in interest
or their attorneys under the above rules may take copies of papers and
documents filed with cases, under proper rules and supervision, yet there
is no law or regulation that makes it your duty to furnish such copies,
or to charge for making or certifying the same.

You are frther instructed not to allow parties to use the plats, tract
books, and other records of the office, for the purpose of selling informa-
tion obtained therefrom.

The instructions contained herein should be communicated to all par-
ties interested, especially to those named by you.

II.-CHANGE OF ENTRY.

JACOB ALTEHOLZ.

There having been a misdescription in the entry, and the tract Alteholz intended to
enter, and to which be makes application to change, having been patented to an-
other,the only relief that can be afforded will be a return of the purchase money
on application therefor.

Commissioner McFarland to Herman Wiesel, union, Mo., November 15,
1883.

SiR: In reply to your letter of 25th ultimo, in relation to Saint Louis
cash entry No. 17,969, made by Jacob Alteholz, you are informed that
the records of this office show that said Alteholz entered the N. j of lot
1 of NE. Sec. 19, T. 43, R. W., containing 40.04 acres, and that said
entry was canceled by letter to register and receiver, Saint Louis, dated
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ray 25, 1861, for the reason that no such subdivision as described was
shown on the plats, and he was allowed to apply for a change of entry
to the tract he intended to enter, if vacant.

On December 28, 1882, A. C. W iddicombe entered the N. of lot 1 of
NW. , Sec. 19, 48 N., I W., which was the tract Alteholz intended to
enter, and patent issued thereon. As a patent has issued in this case
to Widdicombe, this office has no jurisdiction in the matter.

The only relief this office can afford Mr. Alteholz is the return of the
purchase money paid by him on said entry, upon his making proper
application therefor.

WILLIAM H. PETERSON.

An entry having been canceled and change of entry authorized, but not perfected,
a party showing a bon a fide title to the land is entitled to have the canceled en-
try reinstated.

Commissioner KloFarland to register and receiver, Boonville, Mo., January
24, 1884.

GENTLEMEN: In reply to your letter of the 14th instant, relative to
Plattsburgh cash entry No. 16,890, for the W. of NE. and SE. of
SW. Sec. 29, T. 65, R. 31, made by William H. Peterson, July 16,
1855, I have to state that in November, 1855, Peterson applied to
change his entry to the S. of NW. Sec. 20, and SE. I of NE. Sec.
30, 65, 31, and on November 24, 1855, authority was given to the local
officers at Plattsburg to allow the party to change his entry to the
tracts which he had intended to enter. The change was never per-
fected, and in the mean time the tracts to which he applied to change
were entered by other parties.

The tracts embraced in said entry 16,890 appearing vacant on your
records, they were entered by T. B. laskins, August 25, 1876, per ad-
ditional homestead entry 10,166, T. C. 2,373, uder section 2306 Rev.
Stat.

The party, J. llindman, who now claims title under entry 16,890
through W. HI. Peterson, asserts his right to the land, and asks that
the entry may be reinstated and patented, as he had no knowledge or
information as to the status of the entry made by Peterson until within
the past year. A. C. Widdicombe, the present holder of the land under
homestead entry T. C. 2,373, now surrenders the patent issued on said
entry, together with a quit-claim deed to the United States, and requests
that the same be canceled, as the land in question was in actual occu-
pancy, possession, and improvement of one John Sanders. As the
grantee of Peterson appears to have been a bonafide purchaser, and
as the change of entry was never perfected as authorized, I see no
reason why entry 16,890 should not be reinstated, as nothing appears

4531 L O-42
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on the records against the tracts, except the homestead of T. B. Has-
kius.

I have, herefore, in compliance with the request of Widdicombe, can-
celed said homestead entry No. 10,166, T. C. 2,373, upon the records of
this office, together with the patent based upon said entry and the rec-
ord thereof, and you will note the cancellation of the same upon your
records. Plattsburg cash entry 16,890 is this day reinstated, and you
will so note upon your records, for which patent will issue in the due
course of business. Mr. Widdicombe's application for repayment of
fee and commissions will form the subject of a future letter.

11.-CHECKS OR DRAFTS.

Checks, postal orders, or drafts are not receivable in payment for public lands sold.

Commissioner McFarland to J. H. Patzi-i, captain and assistant surgeon,
U. S. A., Saint Augustine, Fla., August 7, 1883.

SIR: I have to acknowledge the receipt, by reference from the De-
partment, of your letter of the 18th ultimo, addressed to the honorable
Secretary of the Interior, and in reply have to state as follows:

Section 2356 Rev. Stat. provides that cash shall be paid for lands sold,
and the only exceptions to this are the provisions of law authorizing the
receipt of various kinds of scrip in lieu of cash. Section 2356 also
provides that purchasers of public lands at private entry shall, before
the entry is allowed, produce the receipt of the Treasurer of the United
States or receiver of public moneys that the land has been paid for; and
at public sales the lands must be paid for on the day of sale, or the pur-
chaser can acquire no title therefor under that sale.

Section 2366 authorized the receipt of gold coins of foreign countries
at the valuation fixed by the director of the mints for all payments on
account of public lands. Section 5182 Rev. Stat. authorized the re-
ceipt of National Bank notes in payment of public lands. Receivers of
public moneys aro authorized to cash the drafts issued to them as dis-
bursing agents by the Treasury Department on account of the expenses
of their offices, but no others.

Postal orders are not recognized as cash, and therefore receivers are
not authorized to accept them for lands sold, or for any other services,
connected with the disposition of public lands.

The same rule applies to checks; terefore, receivers of public moneys
are not authorized to accept checks of disbursing officers, that is, pay-
masters' checks, in payment of lands sold.
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IV.-DEPOSITS FOR PURCHASE OF PUBLIC LANDS.

Deposits should be made with the Treasurer and Assistant Treasurer of the United
Statts or the receiver of public moneys for the district where the land is situated,
to the credit of the United States, "on account of sales of public lands."

Commissioner McFarland to Calvin Perkins, esq., attorney at law, Mem-
phis, fenn., September 3, 1883.

SIR: I am in receipt, by reference from the Hon. J. R. Chalmers, of
your letter of the 26th ultimo, inquiring as to how you shall proceed in
the deposit of moneys at the sub-treasury in New York, the certificate
thereof to be used in the payment for lands purchased at private sale
at the land office in Jackson, Miss.

In reply I have to state that section 2356 of the Revised Statutes pro-
vides that before an entry of any tract can be made at private entry,
the purchaser at private sale must prod ace to the register a receipt
from the Treasurer of the United States, or from the receiver of public
moneys of the district, for the amount of the purchase money.

If vou desire to make a deposit under section 2356, it would be pref-
erable that the deposit be made with the Assistant Treasurer of the
IUnited States at New Orleans, La., instead of New York, as the former
is the depository with whom the receiver of public moneys at Jackson,
Miss., is directed, by instructions from the Treasury, to deposit the
public moneys coming into his possession. The deposit should be made
in your own name, to the credit of the Treasurer of the United States,
" on account of sales of public lands," without describing the tracts you
desire to enter. There is no law authorizing the repayment of any
moneys you may deposit in excess of the cost of the tracts purchased.
You are not required to submit to the Assistant Treasurer a list of
lands desired to be purchased, nor the certificate of the register that
the tracts are subject to private entry.

V.-FEES.

1. EXAMINING TESTIMONY ON FINAL PROOF.

No fees are authorized by law for examining and approving testimony taken before
a clerk of court in final proof in pre-emption cases.

Commissioner M21cFarland to .1. B. Pease, receiver, Watertown, Dalk., Sep-
tember 8, 1883.

SIR: In reply to your letter of 13th ultimo, I have to inform you that
there exists no provision of law authorizing you to charge and collect
any fees for examining and approving testimony in final proof in pre-
emption entries made before a clerk of the court. The only fees al
lowed for examining testimony reduced to writing not done by registers
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and receivers are those allowed under the act of Congress approved
March , 1877, which provides:

That the same fees shall be allowed for examining and approving
testimony given before the judge or clerk of a court in final homestead
cases, as are allowed by law for taking the same.

In future you will be governed by instructions contained in circular
of this office dated July 20, 1883.

2. INFORMATION.

No harge is to be made for information concerning a tract of land unless in the form
of a plat or diagram.

Registers are not to retain the fee of one dollar, for notice of cancellation of an entry,
authorized to be collected by them, unless a notice of the cancellation is act-
ually given.

Commissioner lleFarland to register and receiver, Huron, Dak., February
15, 1884.

GENTLEMEN: I have to acknowledge the receipt of the register's let-
ter of 26th ultimo, and in reply thereto have to state as follows:

Where an inquiry is made as to whether a tract of land is vacant or
not, no charge should be made for the information given; but when the
applicant desires a plat or diagram showing the status of the land, itis
proper that you should charge therefor at the rates authorized by the
circular of this office dated Jly 20, 1883.

The register further states that in cases of contests, where a hearing
has been ordered, anti the case withdrawn prior to the day set therefor,
he has held that the case was settled by default, and the work havingi
been done by the register, although Do cancellation takes place, the reg-
ister is entitled to the fee; this is an error.

The act of May 14, 1880, provides that the register shall receive a fee
of one dollar for giving notice of the cancellation of an entry, and the fee
is for that action alone, and for no other service connected with the case.
The other services rendered in connection with a contest are paid from
the fees deposited therefor, and should there be no entry canceled there
can be no fee for notice of cancellation, and the one dollar deposited for
this service should be returned to this party entitled to receive it.

3. JIOMESTEAD AND TIMBER-CIULTURE ENTRIES CAN-
CELED.

INSTRUCTIONS.

Commissioner McFarland to registers and receivers, December 1, 1883.

GENTLEMEN: The practice of allowing parties making a homestead
or timber-culture entry credit for the fee and commissions paid by them
on a canceled prior entry is discontinued.
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The fee and commissions paid on entries of the above-mentioned
character canceled for conflict, or because they have been erroneously
allowed and cannot be confirmed, will be repaid to the proper parties
upon their making application therefor, as provided in the second sec-
tion of the act of Congress, approved June 16, 1880, embodied in cir-
cular instructions of August 6, 1880.

Applications for the repayment of the above fees and commissions
must conform to the requirements of paragraphs 12, 13, and 14 of cir-
cular of August 6, 1880, but the affidavit required in the last paragraph
of number 14 will be dispensed with.

Approved.
H. M. TELLER.

Secretary.

4. INITIATION OF CONTEST.

No preliminary fee chargeable by register and receiver in such case.

Commissioner McFarland to Sanford Parker, esq., receiver, Niobrara,
Nebr., June 20, 1883.

SIR: In reply to your letter of the 4th instant, relating to fees in con-
test cases, you are informed that there are no preliminary fees of one dol-
lar each to the register and receiver on the initiation of a contest, but
local officers are to be governed by the fees provided for in Rules 54 to
65 of the Rules of Practice aproved December 20, 1880, copy here-
with.

5. PEATS AND DIAGRAMS.

The fees of registers and receivers for plats and diagrams as fixed by circular of
July 20, 1883, are not mandatory except as to the maximum rate. There is no
objection to their doing the work for as much less as they please.

Commissioner McFarland to register and receiver, Huron, Dak., Septem-
ber 19, 1883.

GENTLEMEN: I have to acknowledge the receipt of your letter of the
24th ultimo, and in reply thereto have to state as follows:

The fees allowed registers and receivers for preparing plats or dia-
grams under the act of March 3, 1883, as fixed by Circular M of July
20 last, are not mandatory, but the four classes were established in
order that there could be a fixed rate for the different classes, above
which limit you are not allowed to charge, but there is no objection to
your doing the work for as much less as you choose. If you think $1 is
too much to charge for a diagram like the sample inclosed by you, you
may furnish them for any amount you may see fit.
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6. RAILROAD SELECTIONS.

Rule for computing the fees allowed in such cases.

Commissioner M3cFarland to W. W. Spalding, R. P. M. and D. A., Dulutk,
Minn., July 12, 1883.

SIR: Referring to my letter of May 8, 1883, in relation to the fees on
railroad selections, you are advised as follows: Hereafter, in computing
the amount of fees on a list of railroad selections, you will divide the
total acreage by 160, the quotient will be the number of 160-acre selec-
tions, which, multiplied by $2, will give the amountof fees. Should
the quotient consist of a whole number, and a fraction you will for the
latter collect $1, if the fraction is 80 acres or more, and nothing if less
than 80 acres.

.. REDUCING TESTIMONY TO WRITING.

Registers and Receivers have no right to charge fees for reducing or examining testi-
mony, for the writing contained in the original entry papers, or for certificates
and receipts in final proofs.

Commissioner McFarland to register and receiver, Kirwin, Kans., June
20, 1883.

GENTLEMEN: I am in receipt of a letter from U. S. Search, esq., clerk
of the district court of Mitchell County, Kansas, inclosing a letter from
the register referring to the circular of this office relating to fees
for reducing testimony to writing, and giving his construction of the
same. In reply I have to inform you that the decision of the register
is erroneous.

Registers and receivers have no right to charge fees for reducing or
examining testimony, for the writing contained in the original entry
papers, or to make any charge for the certificates and receipts in final
proofs.

INSTRUCTIONS.

Commissioner McFarland to registers and receivers, July 20, 1883.

GENTLEMEN: Your attention is called to the following provisions of
law:

Registers and receivers are allowed, jointly, at the rate of 15 cents
per hundred words for testimony reduced by them to writing for claim-
ants in establishing pre-emption and homestead rights. (Section 2238,
subdivision 1, Rev. Stat.)

A like fee as provided in the preceding subdivision when such writ-
ing is done in the land office in establishing claims for mineral lands.
(Section 2238, subdivision 11, Rev. Stat.)
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Registers and receivers in California, Oregon, Washington, Nevada,
Colorado, Idaho, New Mexico, Arizona, Utah, Wyoming, and Montana,
are each entitled to collect and receive fifty per centum on fees and
commissions provided for in the first, third, and tenth subdivisions of
this section. (Section 2238, subdivision 12, Rev. Stat.)

The register and receiver shall be entitled to the same fees for ex-
amining and approving testimony given before the judge or clerk of a
court in final homestead cases as are now allowed by law for taking the
same. (Act of Congress approved March 3, 1877.)

This refers to the fees provided for in the tenth and twelfth sub-
divisions, section 2238, Rev. Stat., above mentioned. The amount of
these fees in every ease is to be ascertained by counting only the words
actually reduced to writing, and not the printed words.

The register for any consolidated land district, in addition to the
fees now allowed by law, shall be entitled to charge and receive for
making transcripts for individuals or furnishing any other record infor-
mation respecting public lands or land titles in his consolidated land
district such fees as are properly authorized by the tariff existing in
the local courts of his district; and the receiver shall receive his equal
share of such fees, and it shall be his duty to id the register in the
preparation of the transcript or giving the desired record information.
(Section 2239, Rev. Stat.)

Under the timber-lands act of June 3, 1878, the registers and receivers
in the States of California, Oregon, and Nevada, and in Washington
Territory, are entitled, jointly, at the rate of 22J cents per hundred
words for testimony reduced by them to writing for claimants.

Under the timber-culture act of June 14, registers and receivers are
entitled to the same fees for reducing testimony to writing in cases of
contest therein provided for as in other contested cases. This refers
to the fees provided for in the tenth and twelfth subdivisions, section
2238, Rev. Stat., above mentioned.

Receivers mnust report and account for all fees received under the
foregoing provisions of law up to and including the 3d day of March,
1883, and from and after that date the following act of Congress, ap-
proved March 3, 1883, is in force:

AN ACT in relation to certain fees allowed registers and receivers.

Be it enacted by the Senate and House of Representatives of the United
States of America in Congress assembled, That the fees allowed registers
and receivers for testimony reduced by them to writing for claimants
in establishing pre emption and homestead rights and mineral entries,
and in contested cases, shall not be considered or taken into account
in determining the maximum of compensation of said officers.

SEC. 2. That registers and receivers shall, upon application, furnish
plats or diagrams of townships in their respective districts showing
what lands are vacant and what lands are taken, and shall be allowed
to receive compensation therefor from the party obtaining said plats or
diagrams at such rates as may be prescribed by the Commissioner of
the General Land Office, and said officer shall, upon application by the
proper State or Territorial authorities, furnish, for the purpose of tax-
ation, a list of all lands sold in their respective districts, together with
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the names of the purchasers, and shall be allowed to receive compen-
sation for the same not to exceed ten cents per entry; and the sums
thus received for plats and lists shall not be considered or taken into
account in determining the maximum of compensation of said officers.

The provisions of the first section of the above act apply only to testi-
mony reduced to writing in establishing claims to mineral entries, final
proof in pre-emption and homestead cases, and testimony in contested
cases.

Receivers will report and account for fees received for reducing testi-
mony to writing in timber and stone land entries as heretofore. In
computing the fees for reducing testimony to writing the words actually
written by registers and receivers, or persons in their employ, only,
must be charged for at the rates allowed by paragraphs 10, 11, and 12,
of section 2238, Rev. Stat., and no charge is to be made for the printed
words. The words actually written must be counted and charged for,
and there can be no uniform fee of a specified sum applicable to every
case of the same class of entries; that is, registers and receivers cannot
fix the fee at one dollar or more for each pre-emption, final homestead,
or mineral entry.

Under the second section of the act of March 3, 1883, authorizing a
charge to be made for plats or diagrams, the fees for the same are hereby
fixed as follows:

For a diagram showing entries only ...... ........ $1 00
For a township plat showing entries, names ofclaim-

ants, and character of entry .................... 2 00
For a township plat showing entries, names of claim-

ants, character of entry, and number ------------ 3 00
For a township plat showing entries, names of claim-

ants, character of entry, number and date of filing
or entry, together with topography, etc .......... 4 00

The register and receiver shall be entitled to the same fees for ex-
amining and approving testimony given before the judge or clerk of a
court in final homestead cases as are now allowed by law for taking the
same. (Act of Congress approved March 3, 1877.)

This refers to the fees provided for in the tenth and twelfth subdivis-
ions, section 2238, Rev. Stat., above mentioned. The amount of these
fees in every case is to be ascertained by counting only the words act-
Dally reduced to writing, and not the printed words.

The provisions of section 2239, Rev. Stat., relating to transcripts of
records at consolidated land offices, are not repealed, and the fees therein
prescribed are to be reported and accounted for as heretofore, except
in so far as they relate to lists of lands sold, prepared for State or Terri-
torial authorities.

In no case are fees to be charged for examining and approving testi-
nony given before the judge or clerk of a court, except in final home-

stead cases.
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The attention of registers and receivers is called to section 2212, Rev.
Stat., which is as follows:

No register or receiver shall receive any compensation out of the
Treasury for past services who has charged or received illegal fees; and
on satisfactory proof that either of such officers has charged or received
fees or other rewards not authorized by law, he shall be forthwith re-
moved from office.

The circulars of this office dated May 24, 1879, and April 7, 1881, in
so far as they conflict with the provisions of the act of March 3, 1883,
are hereby modified.

You will be held to a strict compliance with the laws and regulations
relating to the matter of fees in all cases.

Registers of land offices have no right; officially, to receive any moneys
whatever except such as are paid to them by receivers as salary, fees,
and commissions, and the fee of $1 they are especially entitled to re-
ceive for giving notice of the cancellation of pre-emption, homestead,
and timber-culture entries, under the act of May 14, 1880.

All moneys received for services rendered by either registers or re-
ceivers, under the act of March 3, 1883, are to be paid to the receiver,
who will pay the register his portion thereof.

Should ny money be forwarded to the register, or paid to him, he
-will at once pay over the same to the receiver; and where parties ad-
dress the register as to the cost of any service required, he will refer the
matter to the receiver for answer, as the latter is the proper officer to
receive all fees.

Receivers will keep an account of the fees received for all services
rendered under the provisions of the act of March 3, 1883, which shall
be open to examination by the register at any time.

-The circular of this office dated March 23, 1883, and that dated May
9, 1883, relating to fees for reducing testimony to writing, is hereby
revoked.

Approved, July 21, 1883.
M. . JOSJYNW

Acting Secretary.

INSTRUCTIONS.

Charge of fees by register and receiver for testimony not reduced to writing by them
personally, or by their clerks, or (in final homestead cases) by the judge or clerk
of a court of record, is a palpable violation of law.

Commissioner McFarland to register and receiver, Huron, Dak., January
28, 1884.

GENTLEMEN: I am in receipt of your letter of the 28th ultimo, relative
to the payment of fees for reducing testimony to writing in homestead
and pre-emption final proofs, and the repayment of fees illegally collected.

Upon the first point you state as follows:
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In the matter of final proofs, we have held that if parties prefer to
have the attorneys do the writing and are willing to pay the attor-
neys the fees, we should not be deprived of the very advantages which
the statute confers upon the local officers when we are authorized to
make the final proofs at the office; hence we have, when proofs have
been made before this office, collected testimony (fees) at the rate of
15 cents per one hundred words. This is the construction of the law
and the practice which prevails in every land office in the south half of
this Territory.

The first section of the act of March 3, 1883 (22 Stat., 484), to which
general reference is made, does not authorize the collection of any fees
whatever. It provides that-

The fees allowed registers and receivers for testimony reduced by
them to writing for claimants in establishing preemption and homestead
rights and mineral entries, and in contested cases, shall not he consid-
ered or taken into account in determining the maximum of compensation
of said officers.

The fees which are not to be taken into account in determining the
maximum of compensation of registers and receivers are the fees " al-
lowed " to those officers. The fees that are "allowed " are fees allowed
by authority of law. No other fees are allowed. This section doesnot
"allow" any fees. The laws of Congress and the regulations of this
office and Department show what fees are allowed.

The exactions of any other fees is a misdemeanor, demanding dis-
missal from office and involving penalties of fine and imprisonment
(Sections 2242 and 5481, Rev. Stat.)

Section 2238 (subdivisions 10 and 11) allows registers and receivers
15 cents per hundred words for testimony reduced by themn to uriting for
claimants, in establishing pre-emption and homestead rights and mineral
claims.

The act of March 3, 1877 (19 Stat. 4113), allows registers and receivers
the same fee for examining and approving testimony taken before the
judge or clerk of a court of record in final homestead cases, as if such tes-
timony had been reduced to writing by registers and receivers them-
selves.

The foregoing statutes comprise all the law there is applicable to fees
of registers and receivers for reducing testimony to writing in the Ter-
ritory of Dakota and in similar States and Territories.

There is no warrant of law for the construction that you state is made
and generally followed in Dakota, that testimony fees are authorized to
be charged by registers and receivers in cases where the testimony is
reduced to writing by claimants' attorneys.

The law is plain and unambiguous. Any land-office charge for tes-
timony not reduced to writing by registers and receivers personally, or
by their clerks, or (in final homestead cases) by the judge or clerk of
a court of record, is a palpable violation of law.

It is also a violation of specific instructions communicatedin repeated
circulars and orders issued by this office.
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The fee-table which you are directed to keep posted in your office
informs both yourselves and the public what testimony fees you are
allowed to charge and what you are prohibited from charging, and the
prohibition against charging fees for reducing testimony to writing when
the writing is not done by yourselves or your employes (except in ex-
amining and approving testimony taken by the judgeor clerk of a court
in certain cases) is plain and imperative.

All moneys now in your hands or not heretofore covered into the
Treasury, received as testimony fees in cases where the testimony was
not written out by yourselves, or your employbs, or received from
clerks of courts, must, therefore, be returned to the parties entitled
thereto.

Who such parties are must be determined by yourselves, that being
a matter which concerns your own personal responsibility.

You ask, in case it is decided that you must yourselves reduce testi-
mony to writing in order to claim the fees, that authority may be given
you to direct all persons desiring to make final proof to come to the
land office and have the proofs written out there. You are informed
that I have no authority under the law to issue such instructions.

8. SWAMP SELECTIONS AND INDEMNITY SWAMP SELEEC-
TIONS.

STATE OF WISCONSIN.

As the fee of one dollar to the register and receiver, for the location of each 160 acres,
authorized by R. S. 2238, is required " to be paid by the State or corporation
mak'ng such location," and as, in the case of swamp selections, the location is not
made by the State but by the Secretary of the Interior, the fee is not chargeable.

Otherwise in case of swamp indemnity selections.

Secretary Teller to Commissioner McFarland, December 28, 1883.

SIR: I have considered the appeal, by the Secretary of State of the
State of Wisconsin, from your decision of February 8, 1883, which holds
that registers and receivers are each entitled to a fee of one dollar for
each selection of 160 acres of swamp land by a State, to be paid when
the lists of selections have been examined by them for approval, and
that said lists must not be approved and posted until said fees are
paid.

This decision is based on section 2238 of the Revised Statutes, which
reads as follows:

Registers and receivers, in addition to their salaries, shall be allowed
each the following fees and commissions, namely:

Seventh. In locations of lands by States and corporations under
grants from Congress for railroads and other purposes (except for agri-
cultural colleges), a fee of one dollar for each final location of 160 acres,
to be paid by the State or corporation making such location.
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First. It is to be observed of this section that it contemplates an act
done by the State, namely, locating the land under the grant. If, there-
fore, the State is required bylaw to locate swamp land, and does locate
it, one condition arises upon which the said fee is due and payable.
But there is no law requiring swamp lands to be located by the State.
The granting act of September 28, 1850, requires the Secretary of the
Interior to make out and transmit to the Governor of the State accurate
lists and plats of the swamp lands to which it is entitled, and to issue
patents therefor on his request. Consequently any act to be done, by
way of ascertaining or locating said lands, is to be done by the Land
Department, and the State is entirely passive in the matter. In French
v. Fyan (93 U. S., 169), the court say:

We are of opinion that this section devolved upon the Secretary, as
head of the Department which administered the affairs of the public
land, the duty, and conferrel on him the power of determining what
lands were of the description granted by that act, and made his office
the tribunal whose decision on that subject was to be controlling.

It follows that the State has neither duty nor power in the premises,
and that locations of swamp lands are not made " by States," as they
must be in order to come within the purview of section 2238 Rev. Stat.

Second. Itis tobe observed that, under said section, the payment to
be made by the State is a fee, which contemplates some service rendered
to or in behalf of the State by the register and receiver. This is plainly
set forth in the act of July 1, 1864 (13 Stat., 335), from which the
seventh subdivision of section 2238 is taken, and therein the fee is ex-
pressed to be " for their services therein," i. e., in " the location of lands
by States." In the appeal now before me the State of Wisconsin dis-
claims all request or receipt of said service. She says: "' The State has
not asked them to do anything, and they have done nothing for the
State." The regulations of your office sustain this disclaimer, and show
that any services they render in the premises are rendered to and in
behalf of the Land Department. After the Secretary has approved the
list of swamp lands made by your office, duplicate copies are made, of
which one is sent to the governor, and "the other list is transmitted to
the register and receiver of the land office in which the lands are situ-
ated, and they are requested to examine the same with the records of
their office, and report any conflicts found." (Regulations, April is,
1882.)

Their examination and approval, or disapproval, therefore, are for
the purpose of advising the Land Department, and for its benefit, and
are not made by way of service to the State; they are in aid of the se-
lection by the Secretary, which, as has been shown, is the only selection
or location authorized by law. Hence, there would appear to be no
more propriety in requiring the State to pay for said services than there
would be in requiring her to pay for their services in the multifarious
questions, in relation to swamp lands, that may be the subject of cor-
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respondence between the local officers and the Land Department. In
this matter they are the hands by which the Land Department executes
the law, and there are therefore no " fees" due theu, to be paid by the
State, under section 2238 Rev. Stat.

Third. It is to be observed of this section that the act done by the
State is described as a location, whilst the bill rendered by the local
office is for certain State selections. It is true that the swamp lands
certified to a State are usually termed "State selections," and i fact
the States do make a selection of them, based on the reports of their
own agents or of the Surveyor-General of the United States. The State
of Wisconsin elected to adopt the latter method. It is well settled,
however, that these acts of the States are done by request of and in aid
of the Secretary of the Interior, and, with the exception of the case of
the State of Louisiania, "at the expense of the United States" (Oregon
v. The United States, 7 Land Owner, 53). If so, it would seem that
these selections are not the locations contemplated by the statute un-
der consideration, because they are not made "by States," but by the
Land Department.

The said statute was under review by the Supreme Court in Hunne-
well v. Cass County (22 Wall., 464), in connection with a grant of lands
for railroad purposes, and they say of it, " these fees are to be paid on
all the lands located, which may fairly be construed to be all the lands
ascertained to belong to the company under the grant." The force of
this language is to be determined by a reference to the subject matter
under discussion. By the act of July 2, 1864, the Burlington and Mis-
souri River Railroad Company were required to pay " the cost of survey-
ing, selecting and conveying" the lands granted to them, and it was
said in argument that the costs of these "selections" were the fees to
be paid on "locations" under the act of July 1, 1864. The court below
had expiessly decided that " these fees are for location, not for selecting
the land"; and the Supreme Court points oat the difficulty in the way of
holding otherwise, say that it is "extremely uncertain" that these were
the costs of selecting, and finally do not decide the point raised. But
it had been shown in argument that "the process of locating railroad
grants" was, in the first instance, a selection by the company which ap-
peared on their original lists filed with the local officers, which were
next corrected and certified by these officers, and which were finally
approved by-the Commissioner and Secretary. It was with reference
to these facts, as may fairly be presumed, that the court used the lan-
guage above quoted; and it therefore means that the locations" re-
ferred to are the lands ascertained to belong to the company on their ap-
plication to the local officers. Here, then, is an act done by the company,
on application to the register and receiver, and a service performed by
them, for which fees may properly be due; and there appears to be no
reason to infer that the court intended to apply the statute to a case
where there is no such act, application, or service.
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At common law, a location is "the act of selecting and designating
lands which the person making the location i authorized by law to
select" (Bouvier). Manifestly the definition does not include the case
of swamp lands, for the States were not authorized by law to designate
or select such lands, and in fact never did designate or select them.

Fourth. If the fees are to be paid on selections of swamp lands, the
only manner of enforcing their payment by the Department is to with-
hold approval and patent until payment is made. This is substantially
your decision in the case at bar, as above cited. But here we are met
by the fact that the payment of the fees becomes a condition precedent
to the enjoyment of the grant, and that it is a condition precedent which
is prescribed by an act passed subsequently to the date of the granting
act. In Railroad Company v. Smith (9 Wall., 95), in referring to the act
of 1850, the Court say, " All the lands of that description (swamp land)
were granted, and they have remained so granted ever since," whilst
they have uniformly held that said act was a grant inpresenti, and vested
fall title in the States.' In Railroad Company v. Prescott (16 Wall., 603),
the Court upheld the power of Congress to attach such a condition to
the Pacific Railroad grants by subsequent legislation; but it was ex-
pressly on the ground that, as there had been no definite location of the
road, ' no right had been vested in any tracts of land" at date of the
subsequent legislation. I do not think that Congress could, nor do I
think that they intended to, attach any condition precedent to the
swamp land grant of 1850 by the act of July 2, 1864. A similar opinion
was expressed by Mr. Secretary Schurz in the State of Oregon v. The
United States (7 Land Owner, 53), in relation to the act of March 12, 1860.

Fifth. It is to be observed that Congress may be supposed to have
had the swamp land acts in view wheu enacting the statute now under
consideration, and if there is any provision in the former acts to which
the latter act refers in terms, a proper construction of it requires that
its operation shall be limited to that provision. An inspection of the
granting acts makes it clear that there is such provision. In the orig-
inal act of 1850 a location by the States was not required or authorized;
but in the amending act of March 2, 1855, it is provided that, "1 where
the lands have been located by warrant or scrip, the said State or States
shall be authorized to locate a quantity of like amount upon any of the
public lands subject to entry." It is plain, therefore, that the swamp
land act, as amended, provided for the selection of swamp lands by the
Secretary of the Interior, and for the location of indemnity lands by the
States. So it stood at date of the passage of the act of July 1, 1864;
and therefore am of opinion that said act required the payment of a
fee only on the location of indemnity lands by the States.

Sixth. It is to be observed that for some nineteen years, or since the
act of 1864, its provisions have never been held to apply to original
selections. This same question was presented to this 'Department by
the State of Wisconsin many years ago, and Mr. Secretary Browning
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reached the conclusion herein stated. In deciding the case he said,
though without stating his reasons, TThe swamp lands on which these
fees are claimed were original, not indemnity, selections; and I am of
opinion that the act of 1864 had no reference to such cases."2 (See opin-
ion of February 22, 1867.)

For these reasons your decision is reversed.

9. TRANSCRIPTS OF RECORDS.

The only record information for which laud offices (other than consolidated) are law-
fully entitled to charge, is for pilts or diagrams and for lists of taxable lands for
State or Territorial authorities.

Commissioner McFarland to register and receiver, Aberdeen, Dak., Septer.
ber 30, 1883.

GENTLEMEN: I have to acknowledge the receipt of the receiver's
letter of the 22d ultimo, inclosing a form of certificate requested to be
furnished by the Brown County Bank, showing the status of certain
lands situated in your district, and in reply thereto have to state as
follows:

Prior to the passage of the act of March 3, 1883, no authority of law
existed allowing registers and receivers of other than consolidated
officers to make any charge for transcripts of records or other record
information, and the act of March 3, 1883, above referred to only au-
thorizes charges to e made for lilats or diagrams and for lists of
taxable lands for State or Territorial authorities. As your office is not
a consolidated office, the only record information you are lawfully entitled
to charge for is that included in the two classes authorized y the act
of March 3, 1883.

You are not permitted to furnish or to allow any one else to procure
from your records the information desired by the Brown County Bank,
except it is in the form of a plat or diagram, showing what lands are
vacant and what lands are taken, your charge therefor not to exceed r
the rates prescribed by circular of this office dated July 20, 1883, copy
of which is herewith inclosed.

VI.-HOMESTEAD AND PRE-EMPTION PROOFS.

Duplicate copy of homestead and pre-emption proofs is not required, and charge there-
for is illegal.

Commissioner McFarland to register and receiver, Watertown, Dakc., April
7, 1884.

GENTLEMEN: I have been informed by H. R. Pease, esq., receiver at
Watertown, that you are in the habit of requiring settlers to have their
pre-emption and final homestead proofs made in duplicate, and that you
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charge and collect the same fees for examining and approving the du.
plicate copy as are charged on the original proof. This practice is ille-
gal and must be discontinued. All the law requires of parties making
final Droof is that it shall be full and correct, and when the entryman
has paid at the rate of fifteen cents per one hundred words for writing
done by you or by some one in your employ in pre emption and final
homestead cases, and fees at the same rate for examining and approv-
ing testimony in final homestead cases taken before a judge or clerk of
a court, as allowed by the act of March 3, 1877, it is all that is required
by law, and any other fees collected for such services are illegal and
the collection thereof must cease.

You will acknowledge the receipt of this letter.

VII.-LOCAL LAND OFFICERS.

1. SURRENDER OF OFFICE.

INSTRUCTIONS.

Commissioner McFarland to enry 0. Beatty, esq., B. P. M., Sacra
mento, Cal., August 13, 1883.

SIR.: In reply to your letter of the 24th ultimo, I have to direct that
you will surrender the office to your successor upon his exhibiting to
you his commission and not until then.

You will pay all the expenses of the office, including the compensa-
tion of yourself and the register, from the advance of $1,800, of which
you are advised by letter M4 of the 7th instant, up to and including the
day upon which your successor receipts to you for the public property,
depositing the balance to the credit of the Treasurer of the United States
on account of the appropriations from which said advance was made,
following strictly the instructions contained in marked paragraphs of the
inclosed circular of June 15, 1882. Under no circumstances will you
turn over to your successor any public moneys you may have in your pos-
session when you cease to act as receiver, but will deposit them in the
usual manner and as above indicated.

2. DEPOSITS WITH RECEIVER.

LIAND IN KANSAS.

As the money in question was merely deposited with the receiver, and has not been
accounted for nor covered into the Treasury, it is a case between the claimant
and the receiver.

Commissioner MoPFarland to L W. McNeal, Medicine Lodge, Kans., Sep-
tember 29, 1883.

SIR: In reply to your letter of the 20th instant in the matter of $51,
alleged to have been paid the receiver at Larned, Kans., on declaratory
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statement 1454, for S. j of SW. I Sec. 33, T. 31, and lot 3, and SE. of NW.
: See. 4, T. 32 S., R. 12 W., " Osage Indian lands," I have to state that
the money was only deposited with the receiver, that if the proof was
accepted by this office then the amount would be received as the first
payment on said land. The declaratory statement was canceled July 3,
1883. As the money has not been accounted for or covered into the
IUnited States Treasury, this office has no authority in the matter; it
is a case between Mr. Reed and the receiver at ILarned.

LADY BRYAN SILVER MINING COMPANY.

If money left on deposit with a former receiver is not accounted for or covered into
the Treasury, his successor in office is not chargeable, and it cannot be allowed
on the entry on account of which it was deposited.

Commissioner McFarland to register and receiver, Carson City, ev.,
January 25, 1884.

GENTLEMEN: Referring to office letter "N" of the 20th ultimo, ad-
dressed to you in the matter of the claim of the Lady Bryan Silver Min-
ing Company, and allowing in payment thereof the $230 left on deposit
April 11, 1868, with the then receiver, David L. Gregg, it was assumed
that the amount had either been accounted for or turned over to you.
I am in receipt of information that you refuse the entry and decline
to become responsible for the $230 deposited with a former receiver, as
he never turned the money over to you. Therefore, as the amount in
question has not been accounted for by the former receiver or covered
into the United States Treasury, or turned over to you, so much of the
instructions of the 20th ultimo is revoked, in allowing the $230 in pay.
ment on said entry.

The parties in interest in order to perfect their claim will have to pay
for the land embraced therein.

VIII.-MILITARY BOUNTY-LAND WARRANTS.

TRESSIE M. PIEPER.

Receipt of a military bounty land warrant in payment of a pre-emption entry isim.
proper. Such warrants are only receivable in the form of locations.

Manner of location by warrants set forth.

Commissioner McFarland to register and receiver, Santa MW, X. Mex.,
March 29, 1883.

GENTLEMEN: In your returns for the month of February, 1883, you
reported pre-emption entry register and receiver No. 688, in the name of
Tressie M. Pieper, the receiver transmitting military bounty-land war-

4531 L o-43
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rant No. 14,555, act of 1855, for 80 acres, which he notes in his abstract
thereof as having been received in payment therefor.

You are advised that said entry is improperly reported. Military
bounty-land warrants are receivable only in the form of locations.
Applications to locate must be made as in cash cases, but must be ac-
companied by a warrant, duly assigned, as the consideration for the land,
and by a tender of the location fee. A duplicate certificate of loca-
tion, under the act authorizing the issuance of the warrant, will then be
furnished the party, to be held until the patent is delivered. At the
close of the month an abstract of location showing the act under which
the warrant was issued will be prepared and transmitted to this office
together with the warrant and all the papers pertaining thereto. A

separate series of register and receiver 'numbers is required to be kept
and reported for locations under the several acts. * * *

IX.-IlECONVEYANCE BY UNITED STATES.

ESTELLA J. RICHARDSON.

The party, after issue of patent to her by the United States, inadvertently made and
placed on record a deed, formally conveying her title to the United States; the
deed was not accepted on the part of the United States, and the recording, hav-
ing been at her request and not at the request of the grantee, was a nullity,
amounting to a mere formal cloud upon her former estate. A indorsement by
the commissioner of the refusal to accept the deed, duly recorded, would show by
the record the non-delivery of the instrument. n a reissue of the patent, with
proper recitals of the facts, further assurance of title might be made.

Soretary Teller to Commissioner MeFarland, January 28, 1884.

SIR: I return herewith the papers submitted by your letter of 23d
instant, in the matter of the application ot Estella J. Richardson for
Congressional relief respecting her title to the NE. I of 12, 21, 2 E., Kan-
sas, she having inadvertently or mistakenly executed and procured to
be recorded a deed of the same to the United States, after the issue of
patent to her from the Government.

As you have not accepted this deed, of course no delivery has been
had, by which only title could pass, and the recording of the same at
her request and not by request of the grantee is a nullity, amounting
to a mere apparent cloud upon her former estate.

I see no necessity for legislative intervention in such case. It is
entirely competent for you to indorse upon the deed your refusal to
accept the same on behalf of the United States, which indorsement,
when duly recorded, will show by the record the non-delivery of the
instrument.

If further action be deemed essential, you are also competent to re-
assue the patent with recitals of the facts, and ouched in terms for
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further assurance of title from the United States, which will have the
effect to revest her with the proofs of her title and show the same in
her, notwithstanding the record of the previous ineffectual attempt to
convey back to the Government.

X.-REPAYENT.

1. DOUBLE MINIMUM EXCESS.

WILLIAM P. MACLAY.

The land in question is part of an even numbered section in the Bitter-Root Valley
above So-So Fork, and within the exterior limits of the grant for the Northern
Pacific Railroad Company.

Although the lands of which it is part are excluded from the grant because of their
character as au Indian reservation lying within the limits of the grant, they are
not within the reason of the relief intended by the act of June 16, 1880, and re-
payment of the double minimum excess is not recommended.

Secretary Teller to Commissioner McFarland, June 12, 1883.

SIR: I have considered the application of William P. Maclay, sub-
mitted by your letter of the 6th instant, for the repayment of the double
minimum excess paid on the entry of the N. i of the NE. and the N. 
of the NW. of Sec. 14, T. 11 N., R. 20 W., Helena, Mont., as per receipt'
No. 894, dated December 9, 1881.

The land for which the repayment of excess is sought lies within the
exterior limits of the grant to the Northern Pacific Railroad Company,
and also within the Bitter-Root Valley, lying above the So-So Fork.

In my decision of January 22 last, in the case of Phelps against said
company, I held that such lands did not, by reason of their character
as an Indian reservation, pass to said company tnder its said grant.

The act of June 5, 1872 (17 Stat., 226), to which you refer, provided
for the survey of lands in the Bitter-Root Valley above the So So Fork.
The lands were to be opened to settlement at $1.25 per acre, but were
excluded from settlement under the homestead and pre-emption laws.
An account was to be kept of the proceeds of the sales, and $50,000 of
such proceeds were to be used for the benefit of certain Indians. The
act expressly "Provided, That no more than fifteen townships of the
lands so surveyed shall be deemed to be subject to the provisions of this
act?'

Although the act seems to provide for the survey of all the lands in
the Valley, it is evident that only fifteen townships were to be sold at
the price of $1.25 per acre.

The land for which repayment of excess is asked is not a part of such
fifteen townships.

The act of June 16, 1880 (21 Stat., 287), "for the relief of certain set-
tlers on the puiblic lands,' provides (inter alia) that "in all cases where
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parties have paid double minimum price for land which has afterward
been found not to be within the limts of a railroad grant, the excess of
$1.25 per acre shall in like manner be repaid to the purchaser thereof,
or to his heirs or assigns."

The lands in the Bitter-Root Valley, although excluded from the grant
to the railroad company because of their character as an Indian reserva-
tion, are within the granted limits.

The land in question is part of an even section.
Section 6 of the act making the grant to the Northern Pacific Rail-

road Company provides that "the reserved alternate sections shall not
be sold by the Government at a price less than $2.50 per acre when
offered for sale."

It is true that the odd sections in the Bitter-Root Valley do not pass
to the company under its grant, ad in that sense the even sections are
not reserved; but the fact that the odd as well as the even sections are
reserved, all being within the geographical limits of the grant, ought
not to affect the price of the even sections. The financial part of the
scheme of making grants to aid in the construction of railroads, as af-
fecting the Government, was that the Government would lose nothing
by the donation; that the sale of the even sections at double minimum
would make the Government good for the odd sections donated, and
the proximity to the railroad of the even sections would make it an ob-
ject to the settlers to buy the even sections at the double minimum
price. It was the fact of the nearness of the road to the even sections
that enhanced their value, and not the fact that the company owned
the odd sections. Assuming for the purpose of illustration that the
Northern Pacific is entitled to indemnity for lands within reservations
existing at the time of the grant, then in cases like the present if the
even and the odd sections are sold at the single minimum the Govern-
ment suffers a financial loss.

I do not think that lands lying within the exterior limits of the grant,
but which do not pass with the grant because they form a part of a
reservation, are within the reason or intention of the relief intended by
the provision of the act of June 16, 1880, before cited.

It not unfrequently happens that the granted limits as fixed by the
map of general route are changed by filing the map of definite locations,
and lands included in the first limits are left outside of the grant as
definitely fixed. Such lands are sometimes purchased while within the
first limits, and being then subject to double minimum are paid for at
that price. When finally found to be outside of the grant, the reason
for such price fails, hence the necessity for the provision in the relief
act aforesaid for the restoration of the excess of $1.25 per acre.

I think the price at which all the lands in the Bitter-Root Valley not
affected by the act of 1872 aforesaid are Lo be sold when opened t set-
tlement should be fixed by you under section 2364 of the Revised Stat.
utes; and I see no reason why the price should not be fixed at the
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double minimum, as in the case of certain military reservations in Da-
kota, within the limits of the Northern Pacific grant mentioned in the
letter of your office of January 24, 1881, which was approved by Sec-
retary Schurz, in his letter of the next day addressed to your office. I
must decline to recommend the repayment asked for in this case.

CONSTRUCTION.

The act of March 3, 1883, which confirmed sales of lands inadvertently made after
the passage of the act of June 15, 1880, at $1.25 per acre without pblic offering
being silent as to repayment upon sales so made at $2.50 per acre, they are not
within the repayment provision of the statutes.

Acting Secretary Joslyn to Commissioner McFarland, June 28, 1883.

Siu: I am in receipt of your letter of 18th instant, in response to re-
quests of 14th and 24th ultimo, giving your views in favor of repayment
of $1.25 per acre upon private entry of public lands sold at $2.50 per
acre after the passage of the act of June 15, 1880 (21 Stat., 237), reduc-
ing to $1.25 per acre all lands raised to the double minimum price on
account of railroad grants, and put in market prior to January, 1861.

It appears that under a construction of the act holding the reduction
in price to become immediately effective, and authorizing the continued
disposal of the lands at private entry without public reofferiug at not less
than the reduced minimum, a circular was issued instructing the dis-
trict officers to permit such entries at 1.25 per acre. Many sales were
reported, but on the 10th October, 1881, this construction of the act
was set aside by regular instructions, on the authority of the decision
of the Supreme Court in Eldred v. Sexton (19 Wall., 189), and the act
was held to operate only as a withdrawal of the lands from private en-
try, and to authorize and require for its proper execution the usual fun-
damental proceedings of a public offering before such entries could be
admitted.

Many sales appear also to have been made at the original price of
$2.50 per acre; and it is to this class of entries that the present inquiry
applies.

Under the ruling finally adopted the private entries of both classes
were illegal. This Department, not willing to assume the responsibility
of covering its own misconstruction of the law by resort to the Board
of Equitable Adjudication, left it for Congress to say whether or not
confirmation should be made, or whether the entries should fail and. be
canceled, as in the similar case passed upon by the Supreme Court'

-That body confirmed the sales by act of March 3, 1883 (Laws, 526), as
follows:

That in all eases where lands reduced in price to $1.25 per acre
by the act of June 15, 1880, but which have not been offered at public
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sale at such reduced price, were inadvertently sold at private entry by
the officers of the Land Department between the date of the passage of
said act and the date of the receipt at the local offices of the instruc-
tions of the Commissioner of the General Land Office relative thereto, of
October 10, 1881, the entries so inadvertently permitted to be made by
innocent purchasers, and which are regular in all respects except as to
time of entry, shall be confirmed as of the dates of entry, respectively.

It is evident from the first portion of this act that only the entries
made at $1.25 per acre were specifically considered, and that no inti
mation had been made respecting sales at $2.50 per acre. The object
of the law was to give assurance of title to purchasers under sales er-
roneously allowed by misconstruction of the former statute. although by
so doing an advantage was given to these purchasers over subsequent
applicants, who will be compelled to await a public offering and the
risk of competition to acquire this class of lands. But as the error was
the fault of the Government, and there was nothing to indicate bad faith
on the part of purchasers, or that they would at such offering give more
for the lands, the entries were possessed of an equity which forbade
Congress to treat them as absolutely void and refuse confirmation.

Now, it so happens that entries at $2.50 per acre are within the sane
mischief, and eed the confirmation of the statute to allow them to be
patented, and the act is broad enough to include them. They are, at
least, within its spirit. But there was no misleading as to price. They
had not yet come into market at $1.25, and might, perhaps, at a pub-
lic sale, have brought much more than $2.50, and the parties taking
them willingly paid that amount. It was a declaration on their part
that to scure the lands they would bid at least so much.

In the case cited the court stated one reason for the rule requiring a
reoffering to be, "Ito obtain for the Government the benefit of competi-
tion in case the lands should be worth more than the price fixed by
Congress." It must be presumed that the purchasers were satisfied
with their own voluntary offer of the double minimum, and will avail
themselves of the confirmation to secure their patents upon the entries
as made.

In any event the act of confirmation is silent as to repayment. The
parties have also the same advantage heretofore pointed out of securing
title to these lands, without awaiting a public offering and the risk of
having to pay a still higher price. In the absence of a specific and
clear intent expressed in law to repay these alleged excesses, I must
decline to believe that they are within the repayment provisions of the
statutes.

I therefore return, without my approval, the cases of Charles H.
Chick, John J. Ward, David Sumsden, Henry Reynolds, and James
Hyslop, jr., submitted by your several letters of March. 22, March 30,
and April 14, 1883.
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HORATIO WEYMOUTH.

At the date of Weymouth's entry the land was within the 20-mile limits of the South-
ern Pacific Railroad Company, and the even-ninubered sections were $.50 per
acre. He therefore paid the regular price, and no repayment can be allowed.

Acting Commissioner Harrison to register and receiver, San Francisco,
Cal., November 20, 1883.

GENTLEMfEN: I am in receipt of an application from Horatio Wey-
mouth, Santa Cruz, Cal., for return of $1.25 per acre of the N. * of NW.
i, Sec. 32, T. 9 S., R. 1 W., said tract being a portion of San Francisco,
Cal., pre-emption cash entry No. 5003. I have to state that from an ex-
amination of his case I find that under date of May 9, 1873, the Secre-
tary of the Interior decided that the lands in the San Francisco district,
originally included in the withdrawal of June 30, 1865, for the benefit
of the Central Pacific Railroad Company, afterwards rejected from the
grant, but since embraced in the withdrawal for the Southern Pacific
Railroad Company, did not inure to the latter company under their
grant; that thd lands that are restored were all the vacant and undis-
posed of, and held to be withdrawn for the Southern Pacific Railroad
Company, south of the Western Pacific Railroad grant, and included in
the limits of the withdrawal for the Central Pacific Railroad Company;
that the odd-numbered sections should be subject to pre-emption and
homestead entry at $1.25 per acre, but the price of the even-numbered
sections within the 20-miles limit of the Southern Pacific Railroad Com-
pany would still remain at $2.50 per acre. At the date upon which
Weymouth alleges settlement, November 1, 1871, the land was within
the 20-mile limits of the Southern Pacific Railroad Company and the

-even-numbered sections were $2.50 per acre; therefore he paid the reg-
ular price, and there can be no refunding of any portion of the purchase
money.

Notify the party in interest, and that sixty days will be allowed for
appeal to the honorable Secretary.

ROBERT T. GIBBS.

Where, through an error of the local land officers, 2.5 0 land is sold at $1.25 per acre,
and the purchaser, when called upon, declines to pay the additional sum of
$1.25 per acre and applies for a return of the purchase money, repayment may
be granted, as this class of eases comes under the head of " entries erroneously
allowed ."

Secretary Teller to Commissioner McFarland, April 29, 1884.

SIR: I have considered the appeal of Robert T. Gibbs from your de-
cision of March 15, 1884, refusing either to issue a patent upon his
cash entry made October 1, 1880, for the SW. - of the NE. i, the W.
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of the SE. 1, and the SE. i of the SE. 1 of See. 6, T. 18 N., R. 14 W.,
Natchitoches, La., or to return his purchase money for the same.

The tracts are on an even section within the grant of March 3, 1871
(16 Stat., 579), to the New Orleans, Baton Rouge and Vicksburg Rail-
road Company, and were offered April 23, 1880, and are ated at $2.50
per acre. They were not reduced in price by the third section of the
act of June 15, 1880. which only reduces to $1.25 per acre those lands
which were raised to $2.50 per acre and put in market prior to January,
1861. The local officers sold the tract at $1.'5 per acre, receiving from
Gibbs $199.16 in full therefor, and issued to him a certificate that he
was entitled to a patent. September 13,1882, you required from him
an additional payment of $199.16 as the balance due the Government
at the legal price of the land. He declines to make such payment, and
asks that either patent issue to him on his present payment, or that
his purchase money be refunded to him. You refuse both.

The act of June 16, 1880, authorizes repayments in cases where an
"entry has been erroneously allowed and cannot be confirmed." Gibbs
paid the price demanded for these tracts by the authorized officers of
the Government, without fraud or misrepresentation on his part. Un-
doubtedly they erred in allowing the entry at $1.25 per acre. It seems
to me equally clear that an entry made in violation of law and there-
fore " erroneously allowed," cannot be legally " confirmed," and hence
that repayment to Gibbs of his purchase money is authorized by this
statute. laving purchased the tracts at the demanded price, which,
it appears, he would not have done at the larger price, I think both
law and equity demand that his petition be granted. I therefore re-
verse your decision, and allow repayment to him of his purchase money
with the fees and commissions paid on his entry, upon surrender of his
duplicate rceipt or upon proof of its loss, andI upon his affidavit that
he has not transferred or otherwise incumbered the title to the land7
and that said title has not become a matter of record, as required by
general circular of March 1, 1884.

ROBERT C. HITE.

The act of March 3, 1883, fixed the price of alternate sections of public land along
the line of railroads at $2.50 per acre (~ev. Stat., 2357), and the laws enacted
since have not reduced the price of such land.

The tract in question lies within the lateral limits of Southern Pacific Railroad Com-
pany, and decision denying repayment is affirmed.

Secretary Teller to Commissioner McFarland, May 20, 1884.

SIR: I have considered the appeal of Robert C. Hite from the decis-
ion of your office, dated April 23, 1881, in which his application for re-
payment of purchase money in excess of the minimum price of Govern-
ment land is denied.
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The papers in the case show that Hite filed a pre-emption declara-
tory statement on January 24, 1868, for lots 1 and 2 and the E of the
N. W. of Sec. 30, T. 9, R. 2, San Francisco, Cal., alleging settlement
August 14, 1867 (unoffered land), for which patent issued to him.

The tract lies within the limits of the withdrawal of January 30,
1865, for the Central Pacific Railroad, under the acts of 1862 and 1864.
It was subsequently held by this Department that so much of the lands
granted as were situated within the San Francisco district did not
enure to that company.. Prior to their restoration, however, the grant
to the Southern Pacific Railroad Company took effect, which embraced
within its limits the lands rejected from the grant to the Central Pacific
Railroad Company. This Department held that the act of 1866, through
which the Southern Pacific Railroad Company obtained its grant, ex-
cepted the lands situated within its limits, which had been withdrawn
for but also rejected from the grant to the Central Pacific Railroad
Company, and the odd-numbered sections were ordered to be sold as
public lands at the minimum price.

The act of March 3, 1853 (10 Stat., 244), fixed the price of alternate
reserved sections of public land along the lines of railroads at $2.50
per acre, and that provision is embodied in section 2357 of the Revised
Statutes. The laws enacted since the passage of that act have not
served to reduce the price of such land.

The tract in question lies within the lateral limits of the grant to the
Southern Pacific Railroad Company.

Your decision is affirmed.

2. ERRONEOTS SELECTIONS.

NORTH AND SOUTH ALABAMA RAILROAD COMPANY.

By the second section of the act of June 16, 1880, fees and commissions are to be re-
paid to the person making entry when for any reason it has been erroneously
made and cannot be confirmed.

By Rev. Stat. 5013, "person" includes i' corporation."I "Entry" signifies an appro-
priation of land. Selections are entries within the statute providing for repay-
ment of fees and commissions.

The selections in this case were erroneous. Commissioners decision is reversed and
repayment of fees directe 1.

Acting Secretary Joslyn to Commissioner McFarland, July 31, 1883.

SIR: I have considered the application of the North and South Ala-
bama Railroad Company for repayment of $82, being the amount of fees
on 6,527.06 acres selected by said company, on appeal from your decis-
ion of June 8, 1882, declining to recommend such repayment.

Said lands were selected August 14, 1879. The company claimed
such selections under the act of Congress approved June 22, 1874, as
indemnity for a like quantity of lands lost within the granted limits of
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said road. The local officers allowed the selections, and the fees afore-
said were paid upon such allowance.

You held, in your decision of July 5,1881, that the odd sections which
formed the basis of the selections were disposed of before the right of
the road attached by definite location, and that under the act aforesaid
the right to select even sections in lieu of odd sections was limited to
lands sold by the Government subsequently to the time the right of
the road attached, and, therefore, that the list selected must be can-
celed.

In your decision of June 8, 1882, you refuse repayment upon the ground
"that the laws authorizing repayment of fees and commissions and pur-
chase money do not provide for the return of fees which have been paid
for lands selected by railroads and other companies." I

Section 2 of the act of June 16, 1880 (21 Stat., 287), provides that-
Where from any cause the entry has been erroneously allowed and

cannot be confirmed, the Secretary shall cause to be repaid to the person
who made such entry, or to his heirs or qssigns, the fees and commis-
sions.

Section 5013 of the Revised Statutes provides that the word " per-
son shall also include corporation." The term " entry " is a general
term, signifying an appropriation of public land (Chotard et al. v. Pope
et al., 12 Wheaton, 586).

Selections are entries within the meaning of the statute providing for
the repayment of fees and commissions.

The facts show that these selections were erroneously allowed and
cannot be confirmed.

I reverse your decision, and direct that repayment be made.

3. FRAIUDULENT ENTRIES.

IsAAc FENGER.

The act of June 16, 1880, provides for repayment of fees and commissions only in cases
where entries have been canceled for conflict, or erroneously allowed and cannot
be confirmed.

In the present case the entry was not canceled for conflict, nor was it erroneously
allowed; but the party had already made one entry under the timber-culture
laws when he made the entry in question. Repayment is therefore declined.

Commissioner Mfc~arland to register and receiver, Watertown, Dac.,
September 12, 1883.

GENTLEMEN: In reply to your letter of the 1st instant, in the matter
of the application of Isaac Fenger for return of the fee and commissions
paid on timber-culture entry No. 8451, I have to inform you that the
act of 16th June, 1880, only provides for return of fees and commissions
in cases where homestead or timber-culture entries have been canceled
for conflict, or when from any cause the entry has been erroneously
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allowed and cannot be confirmed. Entry No. 8451 was not canceled for
conflict, nor was the same erroneously allowed, as you are not cognizant
of the fact that the party has already made one entry under the timber-
culture laws when he made said entry 8451.

I have therefore to decline to recommend repayment as asked for.

DAVID CRAVEN.

The applicant having removed from land he held by purchase to the tract upon which
he filed pre-emption declaratory statement, and in his final proof answered the
interrogatory, " Have you left or abandoned a residence upon land of your OWD 7"

etc., in the negative, and the entry having been canceled for the want of good
faith, and because the proofs were false, he has forfeited his right, and decision de-
nying repayment of purchase money is affirmed.

Secretary Teller to Commissioner McFarland, October 8, 1883.

SIR: I have considered the appeal of David Craven from your office
decision of OcLober 30, 1882, declining to recommend repayment of the
purchase money paid by him upon cash entry, No. 1587, of the SW. 
of Sec. 17, T. 13 N., R. 40 E., W. M., Walla Walla district, Washington
Territory.

It appears that Craven filed declaratory statement, No. 3710, for the
tract February 24, alleging settlement January 1, 1881. Under date
of October 8, ensuing, he made final proof and payment, whereupon
final certificate No. 1587 issued therefor.

Ithaving transpired through some source not diseovered by the record
that Craven had violated the second prohibitive exception to section
2260. Rev. Stat., your office, under date of January 7, 1882, called upon
the register and receiver for a report touching such matter. They ac-
cordingly forwarded to your office. per letter of February 7, ensuing,
certain affidavits (of Craven and others), wherein it is admitted that
Craven did remove from a certain tract of land situate in T. 10 N., said
Territory (containing 160 acres, which he had acquired by purchase in
the year 1878), to settle upon the tract described in his declaratory
statement. e states, however, that he was not aware that he had
thereby violated the law, and that he had " never had the benefit of
the pre-emption, homestead, or timber, culture laws."

Upon the foregoing state of facts your office canceled his entry March
20, 1882, but directed the register and receiver to advise him that he
would be allowed to enter said tract under the homestead law, if prop-
erly qualified; and that an application by him for the return of the pur-
chase-money would be considered. The register having accordingly
forwarded Craven's application in question, your office rejected the same
because " the entry of Craven was not erroneously allowed, for at date
of his entry it was not shown that he removed from land of his own to
that covered by his pre-emption claim, and therefore it was no fault on
the part of the Government in allowing the entry."
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It should be observed that Craven made his final proof before the
clerk of the district court of Columbia County. It appears from such
proof that question 10 is in the usual stereotyped form, to wit:

Have you left or abandoned a residence on land of your own in this
Territory to reside upon the land above described ?

Craven answered this categorical interrogatory categorically, No.77
And although he alleges in one of his numerous affidavits that " the
clerk did not ask second section of question 4 as it reads, but in this
wise: 'Did you leave or abandon any other claim to make this entry?"'
there is not a scintilla of evidence tending to prove such allegation.
It is true that section 2362 Rev. Stat. authorizes repayment bf purchase-
money upon satisfactory proof that any tract of land has been erro-
neously sold by the United States, so that from any cause the sale can-
not be confirmed," and that section 2 of the act of June 16, 1880 (21
Stat., 287), provides for repayment under substantially the same on-
ditions. It should be observed, however, that it was not shown that
the entry in question had been erroneously allowed, nor had the regu-
larity thereof been called in question until after the issuance of the
final certificate, when certain affidavits were filed touching Craven's
failure to comply in good faith with legal requirements. Such allega-
tions tend to show that the roofs upon which such certificate was
based were not made in good faith.

In such cases the Department has invariably held that if there was
no error on the part of the United States, or if the proof showed com-
pliance with legal requirements at the date of entry, and the entry had
been canceled because the proofs were false, the entry could not be
regarded as having been erroneously allowed, nor could repayment be
authorized. (John R. Boyce, 10 Copp., 25, and case of John Long-
necker, Ibid., 9.)

In the light of the evidence in the premises, and of the precedents
cited, I am of the opinion that Craven has forfeited his right, and that,
therefore, it would not be expedient to refund said purchase-money.

Your decision is accordingly affirmed.

RAFAEL CHAVES.

The party having made pre-emption entry and final proof, and afterward made
homestead entry on another tract, and, on report being called for as to whether
the pre-emptor and homesteader were the same person, having relinquished his
pre-emption entry and applied for return of purchase-money, said entry being
thereupon canceled, and it being evident from the evidence that said entry was
not made in good faith, repayment is not recommended.

Commissioner McFarland to register and receiver, Santa Be, N. Mex.,
October 10, 1883.

GENTLEMEN: Referring to your letter of August 6 last, in the mat-
ter of the application of Rafael Chaves for return of the purchase.
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money paid on pre-emption cash entry No. 177 of the N. j of NE. i,
Sec. 10, and N. of NW. , See. 11, T. 10 N, R. 10 W., you are advised
that the records of this office show that Chaves iled declaratory state-
ment October 4, 1873, alleging settlement January 25, 1870, and made
final proof December 3, 1875, per certificate No. 177, October 25, 1873.
Chaves also made homestead entry No. 189 for lots 4, 5, and 6, Sec. 3,
10 N, R. 10 W. T. 10 is within the granted limits of the withdrawal
for Atlantic and Pacific Railroad Company, May 18, 1872.

On June 16, 1876, the claimant was called upon to furnish a pre-emp.
tion affidavit, covering time up to date of certificate Chaves furnished
an affidavit made before a notary public, in which he stated that he
did reside constantly upon the said land from June 1, 1863, to Septem-
ber 21, 1881.

April 2, 1883, a report was called for to show whether Chaves was
the same party who made homestead entry No. 189, and in response
thereto Chaves relinquished his entry and applied for repayment of the
purchase-money. Said entry was canceled ol the 4th instant, oil the re-
linquishment of the party. At the date of Chaves' settlement there
were no adverse rights attached to the land in question. From the evi-
dence before me it is very evident that Chaves did not make said entry
in good faith. Had he complied with the law under which his entry
was made, the United States could have confirmed the same; it was
therefore not by fault of the Government that said entry was canceled,
and I have to decline to recommend the return of the purchase-money
asked for.

Notify the party in interest and sixty days are allowed for appeal.

C. A. LINSTROX.

The party having removed from his own land and made pre-emption cash entry in
same Territory, thereby not being a qualified pre-emptor, his entry was canceled.

On application for repayment of purchase-money, it appearing that he made proof,
which, if true, showed him a qualified pre-emptor, held that the entry was not
erroneously allowed, but fraudulently made, and that there is no law allowing re-
payment.

Secretary Teller to Commissioner McFarland, February 4, 1884.

SIR: I have considered the appeal of C. A. Linstrom from your de-
cision of June 14, 1883, declining repayment of the money paid by him
on his pre-emption cash entry No. 2512, Sioux Falls, Dak.

It appears that appellant had homesteaded a tract of land in Dakota,
in 1874, and that in 1875 he made settlement on and declaratory filing
for another tract in Dakota, and in 1878 made the cash entry aforesaid.
It was afterward discovered that he had removed "from his own land
to reside on the public lands in the same Territory," and, as he was not
a qualified pre-emptor under section 2260, Rev. Stat., his entry was can
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celed May 4, 1880. Thereupon he applied for the repayment, which
was refused on the ground that the act of June 16, 1880 (21 Stat., 287),
does not apply to his case, for the reason that, as he had failed to show
said removal in his final proofs, "it was no fault on the part of the
Government in allowing the entry," and it was therefore not errone-
ously allowed."

I have examined appellant's final proofs, and I find that, though he
himself did not swear to nonremoval, he did produce two witnesses
who swore that he " did not remove from his owli land within the Terri-
tory of Dakota." This was the evidence he offered of his right to pre-
empt the tract, and on it the entry was allowed. Had he not delib-
erately falsified the facts entry would not have been allowed. It was
not error to allow it on these proofs, for they were the proofs which the
law and the regulations required. Hence, this case does not fall within
the act of June 16, 1880. I know of no law authorizing the repayment
of purchase-money where the entry has been obtained by fraud.

Your decision is therefore affirmed.

JENS STOHL.

The Secretary of the Interior is authorized to grant repayment where public land
has been erroneously sold, or an entry erroneously allowed or canceled for con-
flict. Where the sale or entry might be confirmed except for defect or fraud in
the proofs, and there is no error on the part of the United States, he has no such
authority.

The entry of Stohl was cancelled for his own laches (having been held fraudulent).
Repayment is therefore not allowed.

Secretary Teller to (Jommissioner McFarland, February 11, 1884.

SIR: I have considered the appeal of Jens Stohl from your decision
of June 8, 1880, rejecting his application for repayment of purchase,
money paid on cash entry No. 1545 for the SE. 1 of Sec. 6, T. 15, R. 4,
Salt Lake City, Utah.

Stohl made homestead entry of the tract May 14, 1872, and commuted
the same to cash March 11, 1876. Upon allegations of fraud in his
proofs Secretary Schurz, June 19, 1877, ordered an investigation of the
facts, and in view of the testimony your office, September 15, 1879 (con-
curring with the local officers in the opinion that the allegations were
sustained), held the entry for cancellation, and in the absence of appeal
it was cancelled January 20, 1880.

The Secretary of the Interior is authorized to grant repayment in
cases where public land has been erroneously sold or an entry has been
erroneously allowed or cancelled for conflict, so that the sale or entry
cannot be confirmed (Section 2362, Rev. Stat., and act of June 16,1880).
Where the sale or entry might be confirmed except for defect or fraud
in the proofs of he entryman, and there is no error on the part of the
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United States, the Secretary has no such authority. As the case of Stohl
shows that his entry was canceled by reason of his own laches or fraud,
without fault by the Government, repayment of his purchase-money is
not allowable.

I affirm your decision.

4. BONUS FOR TIMBER-CULTURE ENTRIES.

CHARLES I. PRICE.

Price and another applied simultaneously to make timber-culture entry of the tract,
and it was awarded to Price as the highest bidder for the privilege of entry;
having availed himself of the same, and the entry being valid, there can be no re-
turn of the bonus paid therefor.

Commissioner McFarland to register and receiver, Huron, Daek., May 9,
1883.

GENTLEMEN: I am in receipt of your letter of 31st March last, inclos-
ing a petition from Charles M. Price, by his attorney, L. W. Crofoot,
relative to the return of the bonus charged him in making timber-cul-
ture entry No. 983. In reply I have to state that it appears from your
letter and the petition of Price that said Price and one David L. Stick
simultaneously filed applications to enter the SW. of Sec. 13, T. 113
N., R. 76 W., under the timber-culture law.

Under the rulings of this office, where parties simultaneously file ap-
plications for the same land under the timber-culture law, the tract
thus filed for shall be put up at auction by the register, and the party
who bids the highest price shall have the privilege of entering the
same.

In this case Price availed himself of this privilege, and he being the
highest bidder his application was accepted.

As this is a valid entry there can be no return of the bonus paid
thereon.

CYnUs A. GORGAS.

Where three applied to make timber-culture entry, and the preference was put up at
auction, on notice, through inadvertence, to only two, and bid in by one of those
notified, at $10.50; afterward, the omission of notice to the third applicant being
discovered, the sale was set aside and the right reoffered on full notice, and bid
off by the same party as before, at $148. On application for repayment of the
difference between the first and last bids the action of the local office is approved
and repayment is declined.

Commissioner McFarland to register and receiver, Huron, Dak., July 13,
1883.

GENTLEMEN: In further reply to your letter of 31st May last, in the
matter of the petition of Cyrus A. Gorgas to have returned to him a
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portion the money paid as a bonus for the privilege of entering the
SE. i Sec. 20, T. 115, R. 62, as a timber-culture entry, I have to state
that it appears from your report of the 28th ultimo that C. A. Gorgas,
G. W. Thomas, and one Pettes, were contestants to enter the above.
named tract as a timber-culture entry. When you advised Gorgas and
Thomas when said tract would be put up at auction you overlooked
the application of Pettes, and consequently did not advise him when
the sale would take place.

At the time appointed by you, the tract was auctioned off, and the
preference right to enter said tract was bid in by Gorgas, he being the
highest bidder, at $10.50. After the sale was closed, you then discovered
the application of Pettes, which had been put away with other papers,
and you immediately notified all the parties in interest that Pettes be-
ing one of the contestants, and his application was overlooked, that you
would have to declare the sale void in order to give Pettes an oppor-
tunity to bid as a contestant. All parties acquiesced in your proposition,
and you then again put the tract up to the highest bidder; again was
Gorgas the successful bidder, and it was bid in by him for $148. Gor-
gas now protests against your proceedings, and asks that the difference
between the first bid of $10.50 and the second bid of $148, viz, $137.50,
be refunded on the ground that the second time the tract was put up
the auction was illegal.

This office approves your action in the matter, and declines to grant
the request of the petitioner Gorgas. Notify all parties in interest, and
allow the usual time for appeal.

OZRA M. WOODWARD.

Where two parties applied for right to contest a timber-culture entry, and to make
entry of the tract; and one of the two, though protesting against the legal right
of the other to compete, bid in the preference Tight in controversy, paid the
amount bid, and then claimed to recover back the same, on the ground that his
competitor's offered entry was illegal, and all his own rights were saved by his
protest: Held, That the decision denying repayment should be affirmed.

Where one voluntarily pays money on a illegal claim, with full knowledge of the
facts and without compulsion, he cannot recover it back.

Secretary Teller to Commissioner JilcFarland, December 27,1883.

SIR: I have considered the appeal of Ozra M. Woodward from your
decision of May 1, 1883, refusing to approve his application to the regis-
ter and receiver at Huron, Dak., for the repayment to him of certain
moneys.

It appears that Woodward and one Lovell simultaneously made ap-
plications on March 10, 1883, to contest a timber-culture entry for fail-
ure to comply with the law during the first year, and to enter the land
for themselves, and that the local officers directed that they should bid
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for the preference right, under authority of the case of Theodore Kimm
(7 Land Owner, 181).

But Woodward protested against this, and demanded that his appli-
cation should be received, and Lovell's rejected, on the ground that the
latter's affidavit (bearing date of March 9, 1883, which was the last day
of the first year) showed on its face that it was executed prior to the
time that a right of contract could attach, and that the defect was fatal.
He was overruled by the local officers, and, still protesting, bid some
$55, which he paid to them, thus securing the preference right.

Now Woodward sets up that he saved all his rights by the protest,
and he claims the right to recover back the money so paid on the ground
that Lovell's entry was illegal as aforesaid. In support of his claim he
cites various authorities to sustain the proposition that a party in an
action who objects, and is overruled, may proceed in the cause without
waiving his objection. Such is the law without doubt, but it does not
apply here for the reason that Woodward did not proceed in his action;
to do so it would have been necessary for him to refuse to bid, and, if
his contest were dismissed, to appeal to your office; whereas he adopted
an entirely different method of settling the question, and paid over the
sum named in order to acquire the preferred right. There was no mis-
take of fact in the payment, upon which he can rely; there was no
compulsion in the payment, for he might have appealed; he voluntarily
paid the money to the local officers with fall knowledge of the facts.
It is immaterial whether their demand and enforcement of it was illegal
or not (and this point will not be discussed), for it is an established
rule of law that when one voluntarily pays money on an illegal claim,
with full knowledge of the facts, and without compulsion, he cannot
recover it back.

Your decision is affirmed.

CHARLES M. PRIE.

The money paid for the privilege of making timber-calture entry, though paid under
protest, was not a payment under compulsion and the protest did not save any
right of repayment.

Secretary Teller to Commissioner McFarland, March 7, 1884.

Sm: I have considered the appeal of Charles M. Price from your de-
cision of September 28, 1883, rejecting his claim for the repayment of
$80, paid by him as a bonus for the privilege of making timber-culture
entry for the SW. i of See. 13, T. 113 N., R. 76 W., Huron, Dak.

It appears that Price and one D. L. Stick made simultaneous appli-
cations to enter this tract, and that the register under the rules pre-
scribed in such cases put up at auction the privilege of making entry
for said tract, for which Price bid and paid $80 and was accordingly
permitted to make the desired entry.

4531 L 0-44



69J0 DECISIONS RELATING TO TE PUBLIC LANDS.

It is alleged by the attorney for Mr. Price that the register, " before
proceeding with the auction, made a statement that no bids of less than
$5 would be received, to which objection was made by the counsel for
the petitioner; " that although Mr. Price paid the amount bid, such pay-
ment was under protest; that the register erred in thus fixing the
amount of the bids; and that Price saved his right to demand repay-
ment by his protest.

This case is fully within the rule laid down in Woodward's case (10
Copp's L. O., p. 330) wherein it was held that payment under protest
for the preference right to contest a timber-culture entry was not pay-
ment under compulsion, and that the protest did not save any right to
repayment.

Your decision is therefore affirmed.

5. STATUTORY REQ1JIRETMUENTS.

TnoxEAS M. KILE.

Rile did not appear on the taking of the proof upon which his entry was canceled,
and did not appeal from the decision thereupon. There is no provision of law
found authorizing repayment of purchase-money in such a case, and decision de-
nying the same is affirmed.

Secretary Teller to Commissioner IcFarland, Hay 24, 1883.

SIR: I have considered the appeal of Thomas M. Rile, by his attorney,
J. J. Weisenburger, from your decision of May 8, 1882, declining to
recommend the return to him of the prchase-money paid on his pre-
emption cash entry, No. 1779, for the NW. 1 of Se' . 4, T. 16, R. 17 E.,
Sacramento, Cal.

Kile filed declaratory statement for the tract described June 3, 1874,
alleging settlement May 26, 1874, and made final proof and payment
November 18, 1876; subsequently a hearing was ordered, based upon
affidavits tending to impeach the bona fides of said Kile.

On the 21st of January, 1880, your office decided that the allegations
of bad faith were fully sustained by the evidence adduced at the hear-
ing, and held the entry for cancellation.

No appeal was taken from that decision, and in October, 1880, the
entry was canceled.

It appears that Rile failed to appear at the trial above mentioned,
although he had due notice. After thus allowing his case to go by de-
fault, without even an attempt to show his good faith, or to seek a rem-
edy by appeal, as legally provided, he now makes application for repay-
ment of his purchase-mioney on the ground that the evidence on which
the cancellation was based failed to show bad faith or failure to com-
ply with the requirements of the pre-emption law, and that said cancel-
lation was, therefore, erroneous. I find no provision of law authorizing
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the return of purchase-money in such a case. Section 2362 of the Re-
vised Statutes authorizes repayment upon satisfactory proof " that any
tract of land has been erroneously sold b the United States, so that
from any cause the sale cannot be confirmed;" and section 2 of the act
of June 1, 1880, provides for repayment " when from any cause the
entry has been erroneously allowed and cannot be confirmed."

The only obstacle in the way of confirmation of title to Kile was one
growing out of his own acts. The land was properly subject to his entry
at the date thereof, and the confirmation was prevented by proof of his
own laches and failure to comply with the requirements of the law, and
not through any error on the part of the Government. Mr. Kiles case
is clearly not within the provisions of the statutes authorizing repay-
ment of purchase-money, and your decision denying his application is
affirmed.

DESERT LAND ENTRY.

PERKINS RUSSELL.

Where the party filed declaration and paid first installment, and three years after
made application for repayment, alleging that the land could not be reclaimed
for the reason that he had been unable to secure the amount of water necessary,
whereupon his entry was canceled as relinquished: I

Held, That as the statute required the water to be conducted upon the land within
three years, and the party himself virtually alleged his failure to comply, the
entry not having been canceled for conflict nor because erroneously allowed, but
for failure to comply with legal requirements, it would be inexpedient to refund
purchase-money, and decision denying the same affirmed,

Secretary Teller to Commissioner McFarland, July 14, 1883.

SIR: I have considered the appeal of Perkins Russell from your de-
cision of November 12, 1881, rejecting his application for repayment of
the first installment (160) of the purchase-money on desert-land applica-
tion No. 3, for See. 22, T. 2 S., . 5 E., Bozeman district, Montana.

Russell filed his declaration of intention to reclaim the premises Oc-
tober 5, 1877, paying 25 cents per acre, pursuant to the provisions of
the first section of the act of March 3, 1877 (19 Stat., 377), known as the
desert-land act.

September 13, 1880, he made the application in question. Subse-
quently, October 27, ensuing, he filed his own and another person's
affidavit in support of his application. He alleges (inter alia) that
the said tract cannot be reclaimed for cultivation for the reasons: 1st,
that he has not been able to secure the amount of water necessary to
reclaim said land, as by the desert-land law required."

Upon your receipt of the register's and receiver's letter of October
28, 1880, transmitting said application, you treated the same as a re-
linquishment of ussells claim, and canceled " said entry November
52 1881.
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It was held by this Department under date of August 2, 1882, in the
case of Wallace v. Boyce (The Reporter, vol. 2, 130), that the intend-
ment of the desert-land act is-

To provide for the reclamation of such lands from their desert con-
dition to an agricultural state. Congress specified water as the means
to that end, but the mere conveying of water upon the land is not a
fulfillment of the law, unless in sufficient quantity to prepare such land
for cultivation. It would be imputing a vain intent to the statute to
interpret the same as requiring a mere occasional seepage of water upon
such land, which, in itself, would not materially change the oiginal
status of the same so far as agricultural purposes are concerned.

As shown by the decision cited, the statute itself expressly pro-
vides-

That the right to the use of water by the person so conducting the
same on or to any tract of desert land of 640 acres shall depend upon
bona fide prior appropriation, and that the water shall be so conducted
within the period of three years.

It will be observed that upwards of three years had elapsed from the
date of Russell's declaration to that of his affidavit wherein he virtually
alleges his failure to comply with statutory requirements. Hsis entry
was not canceled for conflict nor because it had been erroneously al-
lowed, but because of his failure to comply with legal requirements
(See case of James R. Boyce, The Reporter, vol. 2, p. 195.) 1 am there-
fore of opinion that it would be inexpedient to refund said purchase-
money. Your decision is accordingly affirmed.

6. VOLUNTARY ABANDONMENT.

WILLIAM E. CREABY.

The law authorizing repayment of purchase-money does not provide for return of
the same to parties who voluntarily abandon or relinquish their entries.

Commissioner McFarland to register and receiver, Tucson, Ariz., Jan-
uary 22, 1884.

GENTLEMEN: In the matter of the application of William E. Oreary
for repayment of the purchase-money paid on desert-land entry No.
240, I have to inform you that said entry was canceled by office letter
C, of the 17th instant, addressed to you, for the reason that the party
voluntarily relinquished the same. The law authorizing repayment of
purchase-money does not provide for return of the money to parties
who voluntarily abandon or relinquish their entries.

The entry in question was not canceled for conflict, nor was the same
erroneously allowed, but the error was on the part of the applicant.
Therefore, as this case does not come within the provisions of the stat-
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ute authorizing repayments, I have to decline to recommend the return
of the money paid on said entry No. 240.

See case of Jose Ygnaies Gonzales and F. Chavis, page 533 Decis-
ions of the Department.

Notify the party in interest sixty days will be allowed for appeal.

WILLIAM M. BERNARD.

Where one relinquishes a desert-land claim on the assumption that the land is in fact
agricultural, he is estopped by his prior proofs from denying its desert-land char-
acter, and is not entitled to repayment.

Serretary Teller to Commissioner JI'JFarland, January 31, 1884.

SIR: I have considered the appeal of William M. Bernard from your
office decision of May 28, 1883, declining to recommend the repayment of
$159.71 paid by him August 24, 1877, on account of the purchase-money
upon filing desert-land declaratory statement No. 56 for the N. , the
NE. t of SW. i, and the SE. i of Sec. 30, the N. j of SW. i, and the SW.
i of SW. of Sec. 29, T. 37 N., R. 6 E., M. D. M., Susanville district,
California.

It appears that he filed his declaration pursuant to the provisions of
the act of March 8, 1877 (19 Stat., 377), commonly called the desert-
land act, but his filing was canceled pursuant to your office letter of May
19 last, for relinquishment, he having executed the same March 27 pre-
ceding, and at the same time filed his application for repayment under
the provisions of the second section of the act of June 16, 1880 (21
Stat., 287). Said section provides for the repayment of purchase-money
" in all cases where homestead or timber culture or desert-land entries
of public lands have heretofore [been] or shall hereafter be canceled for
conflict, or where from any cause, the entry has been erroneously al-
lowed and cannot be confirmed."

The " entry " was not canceled for conflict but for relinquishment, nor
is it shown that it was " erroneously allowed."

Appellant maintains, however, that repayment should be made, bas-
ing his application therefor upon the bald assumption that the land is
not desert land but agricultural land. And this notwithstanding the
substantial fact discovered by the record that he submitted, in the first
instance as a preliminary to the filing of his declaration, satisfactory
proof showing that the land therein described is desert land within the
meaning of the act. Having performed this prerequisite act he is
estopped to deny the desert character of the land, and it is not, therefore,
competent for him to attempt to prove contrariwise. SeecasesofJerome
Madden et al. (7 Copp, 151) and James R. Boyce (10 Id., 25.) Finding
no basis for repayment, I therefore deny the application therefor.

Your decision s accordingly affirmed.
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WILLIS E. CREARY.

Entry wasmade under the desert-land law and afterwards relinquished; application
was made for return of purchase-money on the ground that the party was misled
by incorrect surveys as to the location and character of the land, and alleging the
responsibility of the government therefor; bat the proof offered by him showed
that the surveys referred to were those of a private company or corporation.

The law providing for repayment in desert-land entries makes it a prerequisite that
the entry has been " erroneously allowed," clearly referring to an act of the gov-
ernment; but the evidence shows that it committed no error, its plats being cor-
rect, the land desert-land, and the entry without conflict.

As the responsibility for the mistake rests solely with the applicant and the survey
made by the company referred to, and in no degree with the government, direc-
tion for repayment must be declined.

Secretary Teller to Commissioner McFarland, June 19, 1884.

SiR: Under date of March 5, 1884, William E. Creary addressed me
by letter, referring to an application by him for repayment of purchase
money ($160.25) paid by him on desert-land entry No. 240, Tucson,
Ariz. In that letter he claims that in making the entry he was led into
error by incorrect charts and surveys, and, therefore, that the Govern-
ment is responsible for the error, and lie is entitled to repayment under
the provisions of section 2, act of June 1, 1880. This letter being in
the nature of an appeal from your action of January 21 last, declining
to recommend repayment, was referred to you for report. On the 20th
of March you reported that the letter presented nothing which would
warrant a reconsideration of your decision of January 21.

In acting upon the case on the 28th of March I said that although the
statement of applicant that lie was misled by errorsin the plats is not under
oath, and is met by your opinion that said plats are not defective, he should
be allowed an opportunity to furnish evidence insupport of his averment.
You notified him of that decision, and in response he has furnished two
affidavits in addition to his own, setting forth that he was misled by an
erroneous survey of the Gila Bend Canal, being led to believe that the
land covered by his entry was adjacent to aid canal and could be irri-
gated therefrom; but that a later survey of Gila Bend Canal makes it
evident that the section filed on is not adjacent to said canal and can.
not be irrigated and reclaimed from its water.

These affidavits do not support applicant's allegation that the Gov-
ernment is responsible for his error. They show, as you suggest, that an
erroneous surveN by the Gila Bend Canal Company, and not any mis-
take in Government survey, led applicant and others to purchase par-
ticular lands.

Had the mistake resulted from any erroneous action on the part of
the Government, then clearly the act of June 16, 1880, would afford the
reliet desired.

On the facts as they appear, however, while there seems to be an
equity in favor of applicant, I am unable to find in the law anything
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which would authorize repayment as asked. The language of so much
of the act cited as is invoked in this case is as follows: " In all cases
where * * * desert-land entries * * * haveheretoforeorshall
hereafter be canceled for conflict, or where, from any cause. the entry
has been erroneously allowed, and cannot be confirmed, the Secretary
of the Interior shall cause to be repaid to the person who made the
entry, or to his heirs or assigns, the fees and commissions, amount of
purchase-money," &c. This law makes it a prerequisite that "the entry
has been erroneously allowed," a condition which does not appear in
the case under consideration. The words " erroneously allowed" clearly
refer to an act of the Government. The evidence shows that it com-
mitted no error, its plats being correct, the land being desert land and
the entry without conflict. The responsibility for mistake rests solely
with applicant and with the survey made by the Gila Bend Canal Com-
pany, and in no degree, directly or indirectly, so far as the evidence
shows, with the Government. I must therefore decline, for want of
authority, to direct repayment as asked.

XI.-STATE OF KANSAS.

FIVE PER CENT. ACCOUNT.

The view originally taken, and under which all State fund accounts based upon the
compacts of admission into the Union have been adjusted, is that the amount
due to the State is the fixed per centum of proceeds of lands sold for cash.

Congress did not engage not to dispose of lands in any other manner, and might
otherwise dispose of them without violation of the compact.

Fees received in connection with the various dispositions of public lands are costs
and not price, and form no part of the consideration upon which disposal is made.

No ground is perceived for departure from the views and practice which have hitherto
prevailed, or for readjustment of the 5 per centum account of the State.

Commissioner McFarland to S. J. Crawford, esq., Washington, D. C., July
1883.

SiR: I am in receipt of your letter of the 6th instant, applying on
behalf of the State of Kansas for a readjustment of the 5 per cent.
account of said State.

You refer to the act of admission into the Union, which provides for
the payment to the State for certain purposes of 5 per centum of the net
proceeds of sales of public lands within the State, and you suggest that
fees derived from homestead entries, homestead and pre-emption filings,
timber-culture entries, warrant and scrip locations, and State and rail-
road selections, and fees for reducing testimony to writing, are " pro-
ceeds of sales" equally with moneys received from technical cash sales,
and the readjustment asked for comprehends a statement of the whole
amount of moneys received at the local land offices from every source
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connected with disposal of public lands, deducting therefrom the total
expenses of such disposals.

The view originally taken by this office, and under which all State
fund accounts based upon compacts of admission into the Union have
uniformly been adjusted, is that the money due the State is the fixed
per centum of proceeds of lands sold for cash.

In binding the United States to pay to States a per centum of the pro-
ceeds of sales of public lands, Congress did not engage not to dispose
of public lands in any other manner than by selling them. It might
donate to States, municipalities, corporations, or individuals the entire
area of public lands within any State without violation of the compact
of admission.

The law, as understood by this office, simply is that when the United
States does actually sell lands at public or private sale, the States are
entitled to their per centum of the net proceeds of such sales. The words
"sales of public lands," as used in all laws relating to public lands,
have a definite meaning. This meaning is not understood to include
disposals by other methods than by cash sale.

The fees received in connection with homestead and other entries, fil-
ings, or selections are not considered moneys resulting from sales of
land. These fees are no part of the price of the land, and are not in the
nature of a part of the consideration upon which the disposal is made.
They are required to be paid for the purpose of defraying the expenses
incident to the particular manner of disposal in which they are imposed.

Thus in homestead cases the land is given to the settler upon the con-
sideration of settlement, improvement, and cultivation. These and not
a money price for the land are the considerations which authorize a
transfer of title to the homestead party. The fees required to be paid
by him are designed to defray the expenses of the local officers in doing
the business. It is a payment of costs, and not a payment of price.

I do not perceive any ground upon which a departure from the views
and practice which have hitherto prevailed would appear to be justified,
and accordingly do not think that I am authorized to comply with your
request.
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I-AANDONMENT.

1. The Manhattan and San Juan Silver Mining Company.

II.-ADVERSE CLAIMS.
1. Ovens et al. v. Stevens et at.
2. Great Eastern Mining Company v. Esmeralda Mining Company.
3. Albert F. Harsh.
4. Samuel McMaster.
5. Downey v. Rogers.
6. Miner t. Mariott et al.

111.-AGRIcuLTURAL CONTEST.

1. ooper v. Ferguson.
2. Caledonia Mining Company v. Rowen.
3. Caledonia Mining Company v. Rowen (on review).
4. Dughi v. Harkins.

IV.-APPLicATIoN.
1. The Gunnison Crystal Mining Company.

V.-CIRCULARS.
1. Circular of July 6, 1883.
2. Instructions thereunder December 20, 1883.

VI.-COAL LANDS.
1. Kerr et al. v. Utah-Wyoming Improvement Company.
2. Frank Foster et al.
3. J. W. Hallowell.

VII.-LOCATION.
1. Keneage M. Griffin.
2. Keneage M. Griffin (on appeal).
3. Wight et al. v. Tabor et al.
4. Wight et at. Ad. Tabor et al (on review).
5. Branagan et al. v. Dulaney.
6. James Mitchell et al.
7. Rust and Criteser.

VIII.-MILL SITE.
1. J. B. Hoggin.

IX.-NOTICE.
1. Hughes et al. v. Gilbert et al.
2. William A. Arnold.

X.-PATENT.
1. Thomas Starr et al.
2. Alexander Moore et al.
3. Henry Wood, administrator.

XI.-PLACER CLAIM.
1. Joseph M. Knapp.
2. William Rablin.
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XII.-PRACTICE.
1. William Lloyd Peacocke.
2. Maylan C. Fox.
3. F. P. Harrison.

XIII.-SURVEY.
1. George B. Foote.

XIV.-WATER RIGHT.
1. William A. Chessman.

I.-ABANDONMENT.

PROOF NOT REQUIRED WHEN.

THE MANHATTAN AND SAN JUAN SILVER MINING COMPANY.

Where entry of a mining claim is based upon a relocation of an alleged abandoned
mineral claim, and no adverse claim upon the latter is filed as required by stat-
ute, proof of such abandonment is not necessary.

Secretary Teller to Commissioner McFarland, December 19, 1883.

SIR: I have examined the case of mineral entry No. 456, claim of the
Manhattan and San Juan Silver Mining Company upon the Edith lode,
Lake City, Colo., upon appeal from your decision of January 22, 1883,
requiring the applicants for patent "to furnish positive and complete
proofs of the abandonment of the Sampson lode."

The original location certificate, in giving the boundaries of said
Edith lode, contains te following statement: "The boundaries of said
Edith lode include a portion of the surface of an abandoned lode known
as the Sampson lode," and because of this statement you require the
proofs of abandonment aforesaid.

In answer to a request made of you by the applicants as to why you
require this proof you state-

That it has long been the practice of this offlcc, where entry of a min-
ing claim is based upon a relocation of an alleged abandoned mineral
claim, to require full, positive, and complete proof in regard to abandon-
ment of the prior locations.

Section 2325 of the Revised Statutes prescribe the manner in which a
patent may be obtained " for any land claimed and located for valuable
deposits."

After setting forth minutely the acts necessary to be done the sec-
tion closes with this language:

If no adverse claim shall have been filed with the register and re-
ceiver of the proper land office at the expiration of the sixty days of
publication, it shall be assumed that the applicant is entitled to a patent
upon the payment to the proper officer of 5 per acre, and that no
adverse claim exists; and thereafter no objection from third parties to
the issuance of a patent shall be heard, except it be shown that the
applicant has failed to comply with the terms of this chapter.

No adverse claim was filed in this case.

There is no provision of the statute which requires the proof called
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for by you. A claimant of the Sampson lode could not be heard to re-
quire such proof, nor could any third parties object "to the issuance of
a patent" without it.

The question of abandonment would be a very proper one to try in
the court under the provisions of section 2326, if an adverse claim was
made.

The practice of your office in this respect seems to go beyond the law,
and requires proof in a manner not contemplated by the statute. The
claimant of the Sampson lode; if there be any such claimant, had full
opportunity to test the fact of abandonment, if he desired to do so, by
filing an adverse claim for that part of the surface embraced in the
boundaries of the Edith.

If he failed to make the claim I do not think it proper for your office
to put the applicants for patent to the trouble and expense of proving
an abandonment which they alleged in their notice of location, and
which should be held to be admitted by failure to file an adverse claim;
and especially should this be so under a statute which declares that if
no adverse claim. is filed "it shall be assumed * * * that Do adverse
claim exists."

In the respect mentioned I reverse your decision, and return the
papers transmitted with your letter of April 9, 1883.

II.-ADVERSE CLAIM.

JUBISDICIION.

1. OVENS ET AL. V. STEPHENS ET AL.

Where an adverse claim is presented in proper form and the courts have properly ac-
quired jurisdiction, the General Land Office will not consider a question which
goes to the merits of the case.

Commissioner McFarland to the register and receiver Leadville, Colo.,
December 20, 1882.

GENTLEMEN: I have considered the motion filed by J. N. Stephens,
R. S. Street, S. H3. Rutherford, and A. F. Chandler asking the dismissal
of the adverse claim of Adam Ovens, John McComb, Thomas Ovens
and others, against the application for patent to the Steel Spring lode
mining claim in the California mining district, Lake County, Colorado.

This motion was forwarded to this office in register's letter of the 4th
of August, 1881, but as I could not undertake to decide a question of
the character presented in said motion upon a mere ex parte statement,
you were directed in my letter of the 23d of August, 1881, to forward
to this office all the papers in the matter of said application and also
all the papers in the matter of said adverse claim, etc.

I have received your reply of the 29th of August, 1881, inclosing the
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papers in the matter of the Steel Spring lode mining claim application
and also th e papers in the matter of the adverse claim above mentioned.

The application for patent for the Steel Spring lode mining claim, as
appears from indorsement thereon, was filed in your office on the 11th
of March, 1881. The applicants named therein are J. N. Stephens, R.
S. Street, S. H. Rutherford, and A. F. Chandler, and said application
alleges that said claim was located on the 21st of December, 1880. As
appears also from a certified copy from the record of the location cer-
tificate said Stephens, Street, Rutherford, and Chandler located and
claimed 1,500 linear feet on the Steel Spring lode on the 21st of De-
cember, 1880. This certificate is dated January 3, 1881, and appears
to have been recorded on the 4th of January, 1881.

The proof of publication shows that the notice of application for
patent was published in the Daily Chronicle at Leadville, from the 11th
of March, 1881, to the 10th of May, 1881.

The protest and adverse claim of said Adam Ovens, John McComb,
Thomas Ovens and others, against said application for patent, as
appears from register's indorsement on said adverse claim, was filed in
your office on the 9th of May, 1881, before the expiration of the sixty
days of publication. Said adverse claim is sworn to by Adam Ovens
only, and sets forth that it is made on behalf of himself and his "co-
owners, John McComb, Thomas Ovens, Daniel O'Donnell, and Barney
McMahon, citizens of the United States."

Attached to said adverse claim and protest is a certified copy from
the record of location certificate dated April 22, 1881, showing a loca-
tion by parties named in said adverse claim on the 21st day of April,
1881, of 1,500 linear feet on the Parnell lode. This certificate appears
to have been filed for record on the 27th of April, 188t. Said adverse
claimants have also filed a plat, and attached thereto a certificate of
Jesse F. McDonald, United States deputy mineral surveyor, showing
the "conflict claimed to exist between the Steel Spring lode survey,
No. 1461, and the Parnell lode, as actually surveyed" by said McDonald,
who also certifies " that the value of the labor and improvements on the
Parnell lode made by the adverse claimant or his grantors is not less
than $500."

Adverse claimants inter alia allege that the surface ground and veins
and lodes contained therein, as set forth and described in the plat and
field notes of said J. N. Stepbens and his co-claimants, or a great por-
tion thereof, are not the property of the said Stephens and his co-claim-
ants, " neither are they entitled to hold the same under or by virtue of
the local laws, rules, and customs of miners in the California mining
district, the laws of the State of Colorado or the laws of the United
States;" that a portion of the premises described in said plat and the
notice of said Stephens et al., and claimed by them as the Steel Spring
lode, " is claimed adversely and is owned by" protestant and his co
owners as the Parnell lode or deposit, " and is in fact a portion of the
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mining claim and premises claimed and owned by "; said protestants as
the Parnell lode; that protestant and his co owners are the owners by
location and discovery of, and are in the possession of the Parnell lode

Said adverse claimants then allege specifically, "that on the first day
of April, A. D. 1881, John McCombe, Thomas Ovens, Daniel O'Donnell,
Barney MeMahon, and this protestant, each and all of them being citi-
zens of the United States, entered upon and explored the premises dis-
covered and located the said lode or deposit as a mining claim," etc.,
and then allege that locators and their grantees have in all respects
complied with every custom, rule, regulation, and requirement of the
mining laws, and thereby became, and are, the owners of said lode,
except as against the United States and the rightful possessors of said
mining claim and premises, etc.

J. N. Stephens et al., in their said motion of August 4, 188i, which is
now under consideration, ask a dismissal of said adverse claim of said
Ovens et al., made against said application for patent, upon the follow-
ing ground, viz, " because said pretended Parnell mining claim was
located after said applicationofor said patent was" made; and in support
of said motion reference is made to certain decisions of this office which,
it is claimed, show that said location of said McComb and others is
void, so far as it conflicts with or includes any part of said Steel Spring
lode mining claim."

Upon examination, I do not think that the decisions referred to are
applicable to the state of facts existing in the case under consideration.

Section 2326, Rev. Stat., provides that-
Where an adverse claim is filed during the period of publication,

it shall be upon oath of the person or persons making the same, and
shall show the nature, boundaries, and extent of such adverse claim,
and all proceedings except the publication of notice and making and
filing of the affidavit thereof shall be stayed until the controversy shall
have been settled or decided by a court of competent jurisdiction or
the adverse claim waived.

Said section further declares that-

It shall be the duty of the adverse claimant, within thirty days after
filing his claim, to commence proceedings in a court of competent juris-
diction, to determine the question of the right of possession and prose-
cute the same with reasonable diligenc e to final judgment, and a failure
so to do shall be a waiver of his adverse claim.

With the papers in the case you also sent up the certificate dated
the 31st of May, 1881, of the clerk of the district court of the fifth judi-
cial district of the State of Colorado, in and for the county of Lake.
As appears by said certificate, Barney McMahon, John McComb, Thomas
Ovens, Daniel O'Donnell, and Adam Ovens did on the 31st day of May,
1881, institute in said court their action in support of their adverse
claim as owners of the Parnell lode or mining claim against R. S. Street,
S I1. Rutherford, A. F. Chandler, and J. N. Stephens, "defendants, as
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claimants and applicants for a patent for the Steel Spring lode " mining
claim.

The adverse claim of Adam Ovens et al. was filed upon oath and
shows the " nature" of the claim to be by location, and alleges that the
locators and their grantees have in all respects complied with the law.
The "extent " and " boundaries"of the claim are also shown. In these
respects adverse claimants appear to have complied with the require-
ments of the law. Although they allege a location on the 1st of April,
1881, they also allege that the surface ground and veins and lodes
therein contained, as set forth and described in the plat and field-notes
of said J. N. Stephens and co-claimants, or a great portion thereof, are
not the property of said Stephens and his co-claimants, and that they are
not entitled to hold the same under or by virtue of the local laws or the
laws of the United States, and that a portion of the premises described
in said plat and notice of said Stephens et al. is claimed and owned by
protestants as the Parnell lode, etc. It thus appears that adverse
claimants filed their claim under oath during the period of publication,
showing the origin of their title as well as the nature, boundaries, and
extent of their claim, and that they also, "1 within thirty days after
filing " their said claim, instituted an action in the district court of the
fifth judicial district of the State of Colorado, in support of their said
adverse claim. It is not shown that said suit has been settled or de-
cided by the court, nor is it shown that said adverse claim has been
waived.

The only question that can arise upon this state of facts is whether
the adverse claimants have complied with the terms of the statute above
mentioned, so as to bring their case within it. In my opinion, the ad-
verse claimants in this case have shown such a compliance.

I am asked, however, in the motion under consideration, to dismiss
said adverse claim "because said pretended Parnell mining claim was
located after" the application for patent was made. This objection goes
directly to the merits of the case, and not to the form in which the claim
is presented. Whether said adverse claimants will be able, in court, to
show a better right to land in dispute, this office can not undertake to
decide; nor, referring to adverse claimants' location of April, 1881, can
I ndertake to say that adverse claimants have selected or will select
this location as the only ground upon which to rest their claim to the
land in dispute, these being matters over which I have no jurisdiction.
It is my duty, however, under the law, to determine whether the adverse
claim is made out in due form, or properly alleged, and this I have done.
Beyond the ascertainment of this fact it is not necessary for me to go,
nor is it necessary in the discharge of my duty under the statute to
enter upon a discussion as to what may or may not be the final action
of the court upon the adverse claim presented.

As far as relates to the land in dispute, the ex parte showing made
by applicants, in support of their application, has been brought in ques-
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tion by the allegations, likewise under oath, made by adverse claimants.
Thus, and in the manner pointed out by the statute, has been raised an
issue or controversy" between the contesting parties-applicants and
adverse claimants-as to the land in dispute. Jurisdiction over the
controversy is now either in this office or in the court in which the action
in support of said adverse claim has already been instituted. In my
opinion, and under the rulings of the Interior Department, this office
has no jurisdiction over the matter further than above stated.

In the matter of the protest of the Bodie Tunnel and Mining Company
vs. Tioga Consolidated Mining Company, and the Bechtel Consolidated
Mining Company, the honorable Secretary of the Interior, in his de-
cisions of the 1th of December last, held as follows:

From the view, therefore, which I take of the mining law, the only
place in which controversies between conflicting mining claimants or
adverse claimants can be heard is in a court of competent jurisdiction.

This office, in considering the adverse claims filed against the appli-
cation for patent to the Valentine gold quartz mine, in decision of 25th
of April, 1879, held:

I am disinclined to usurp questionable jurisdiction. I have not the
proof before me to enable me to render a well-advised decision as to the
respective rights of the parties, were my jurisdiction unquestionable,
and itis notinuzumbenton said adverseclaimantstopresent such proof. It
is their duty to properly allege their adverse claims. This has been done,
and it is not my province to decide that Knight has not rights which can
be successfully asserted in the courts.

And the adverse claim filed being in " due form" this office directed
a stay of proceedings. (See Sickels' Mining Decisioas, page 287.)

In the case of the " King of the West lode " in Utah, the honorable
Secretary of the Interior, in his decision of December 26, 1876, held
that the plain meaning of the law is that-

All contests which may arise in the disposal of the mineral lands shall
be tried and determined, if tried at all, in a court of competent jurisdic-
tion; that the adjudication and determination of that court shall be final,
and a patent for the tract in controversy shall issue to the successful
party or parties, upon showing further compliance therewith. It is
equally clear, I think, that when the court has acquired jurisdiction of
the subject-matter in controversy all other proceedings, except those
mentioned, must be stayed until such determination is made, if the suit
be prosecuted with reasonable diligence.

Referring to the objections urged against the adverse claim filed in
that case, the Department in said decision further held:

Both of these objections go to the merits of the case, and not to the
form of the claim. It is unquestionably your dut3, as well as mine,
when an adverse claim is presented for consideration, to examine it, and
determin3 whether the claimant has substantially set forth, under oath,
its nature, boundaries, and extent: but if a compliance with the law is
shown in these particulars, and a suit has been instituted to determine
the rights of the parties, I am of the opinion that we can proceed no
further with the investigation. It is the duty of the court in which the
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suit is pending to determine all other questions relating to the contro-
versy. (Sickels' Mining Decisions, p. 297.)

For reasons above stated I must decline to dismiss the adverse claim
of Adam Ovens et al., and the said motion of J. N. Stephens et al., is
hereby overruled.

Give due notice of this decision to all parties in interest.

PRIOR APPLICATION-CROSS-ADVERSE CLAIMS AND SUITS.

2. GREAT EASTERN MINING COMPANY V. ESMERALDA MINING COM-

PANY.

An application for patent is an appropriation of the ground embraced therein, and
parties who have filed an adverse claim against an application cannot file an
application for the same ground, or any part of it, while the controversy is
pending.

Acting Secretan Joslyn to Commissioner McFarland, July 27, 1883.

SIR: I have examined the case of the Great Eastern Mining Com-
pany upon the Flora Bell Lode v. The Esmeralda Mining Company upon
the Elkhorn and Fenian lodes, Deadwood, Dak., on appeal from your
decision of July 11, 1882, holding that the application of the Esmeralda
Company must be dismissed as to the area in conflict.

August 25, 1880, the Great Eastern Company filed application for
patent to the Flora Bell lode. During the period of publication of notice
the Esmeralda Company filed against said application two adverse
claims for a portion of the ground so applied for by the Great Eastern
Company, one of said adverse claims being for ground claimed under
the name of the Elkhorn lode, and the other for ground claimed under
the name of the Segregated Fenian lode. On each of said adverse
claims suit was duly commenced within thirty days allowed for that
purpose. February 25, 1881, the Esmeralda Company filed at the local
office an application for the said Segregated Fenian lode, embracing,
with other ground, a portion of the same ground previously applied for
by the Great Eastern. And March 23 of the same year said Esmeralda
Company filed an application for the Elkhorn lode, which also embraced,
with other ground, a part of the ground applied for by said Great
Eastern. At the time these applications of the Esmeralda were received
at the local office the application of the Great Eastern and the two ad-
verse claims made by the Esmeralda were all pending. During the
period of publication of the Segregated Fenian and Elkhorn, the Great
Eastern filed cross-adverse claims and duly commenced suits thereon.

This statement of facts presents the question whether it was error for
the register and receiver to entertain the applications of the Esmeralda
Company of February 25 and March 23 for portions of the same ground
applied for by the Great Eastern.
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The Esmeralda had already adversed the claim made by the Great
Eastern to the identical ground embraced in such applications, and
suits had been commenced and issue joined as to the rights of the re-
spective parties to said ground. Such suits are still pending, so far as
this Department is advised. The trial of those suits will determine all
the rights of the parties to the property in contention.

The receiving of the applications of the Esmeralda led to the counter
adverse claims made by the Great Eastern and to the suits begun in
consequence thereof. These proceedings were not necessary to a set-
tlement of the controversy. They engendered a multiplicity of suits-
an. evil always to be discountenanced, and which modern legislation
especially has been anxious to prevent.

Section 2326 of the Revised Statutes provides that when an adverse
claim is filed during the period of publication, "all proceedings except
the publication of notice and making and filing of the affidavit thereof
shall be stayed until the controversy shall have been settled by a court
of competent jurisdiction, or the adverse claim waived."

The subject-matter of the controversy having been transferred, by the
provisions of the statute, to a court of competent jurisdiction, all further
proceedings in the Land Office between the same parties affecting the
property in dispute were stayed; with the single exception of the pub-
lication of notice (already commenced), and making and filing proof
thereof. This prohibition extended to thereceiving and filing of the new
applications for the land in conflict until the controversy was settled
by the court.

The Esmeralda Company, under the statute, was to assert its claim
to the property, not by filing applications therefor, but by filing a claim
adverse to the application already made, and commencing a suit thereon
within the statutory period.

The claim that the General Land Office has lost jurisdiction because
adverse claims were made and suits commenced under the last applica-
tions received at the local office, is not well taken. Such proceedings
do not prevent the Land Department from deciding the question of the
regularity of the action of the local office in receiving the applications
and dismissing from the record papers improperly placed in its files.

I affirm your decision, and return the papers submitted with your
letter of October 14, 1882.

4531 L o-45
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APPLICATION UPON JUDGMENT.

3. ALBERT F. HARSH.

An application by an adverse claimant for the ground in conflict, after judgment in
his favor, must be accompanied by an official plat and field-notes of the land ap-
plied for, with a certificate of $500 worth of improvement thereon.

Commissioner McFarland to the surveyor-general at Denver, Colo., July
27, 1883.

SIR: Mineral entry No. 1327, Leadville series, made October 20, 1882,
by Albert F. Harsh el al. for the A. Y. lode, comes under the provisions
of section 2326, Rev. Stat., the claimants paying for and entering land
awarded to them by judgment of the district court of the fifth judicial
district of Colorado, said judgment aving been rendered in a suit
brought by these applicants for patent on an adverse claim filed by
theni against the applicants for patent for the Ocean Wave lode.

Said section 2326 provides that after judgment shall have been ren-
dered, the party entitled to the possession of the claim may file a certi-
fied copy of the judgment roll with the register of the land office, to-
gether with the certificate of the surveyor-general, that the requisite
amount of labor has been expended or improvements made thereon and
the description required in other cases, &c.

This Office is of the opinion that the words and the description re-
quired in other cases " contemplate a plat and field-notes of survey, prop-
erly made and approved by the surveyor-general, as required in lode
applications for patent. I therefore herewith inclose the certified copy
of said judgment roll awarding the land to these claimants, and you
will construct therefrom a plat and descriptive field-notes, making said
judgment the basis therefor.

As soon as completed you will forward the plat and field-notes to this
Office, returning therewith the copy of the judgment.

An additional certificate of $500, in labor and improvements, will
also be required.

DEFECTIVE ADVERSE CLAIIM-SUIT PENDING.

4. SAMUEL MOMASTER.

Although the adverse claim was dismissed because sworn to by an attorney instead
of an adverse claimant, and such action became final by failure to appeal, nev-
ertheless, suit having been commenced thereon in the courts within thirty days
from filing, the Department will suspend action until such suit is terminated.

Secretary Teller to Commissioner ]1cFarland, December 7, 1883.

SIR: I have considered the appeal of Samuel McMaster from your
decision of March 19, 1883, in the matter of the Lincoln Quartz Mine,
No. 132, in the Deadwood, Dak., land district.
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It appears that McMaster filed an application for patent for this mine
October 30, 1878, and that December 30 following, during the period of
MeMaster's publication, George Brettell, as attorney for F. S. and A.
L. Brettell, filed an adverse claim for the Greenback lode, sworn to by
himself, and that suit was commenced thereon January 27, 1879. On
February 25, 1880, you dismissed the adverse claim for the reason that
it was not sworn to by either of the claimants, but by their attorney.
No appeal was taken from this dismissal.

March 30, 1880, McMaster filed in your office a certificate of the clerk
of the court that no suit was pending involving title to any part of the
Lincoln claim, except the one brought by A. L. and F. S. Brettell, as
owners of the Greenback lode, against him as owner of the Lincoln
claim.

On these facts you held it would be improper for you to issue patent
to McMaster pending suit in a court of competent jurisdiction involv-
ing the possessory title to a large portion of the Lincoln claim until he
filed in your office a certificate from the clerk of the court that the suit
had been dismissed, or had been decided in his favor. Although sec-
tion 2326 of the Revised Statutes requires that " an adverse claim shall
be upon oath of the person or persons making the same," and the pres-
ent claim was filed upon the oath of their attorney only, and although
your decision dismissing the adverse claim became final against such
claimants for want of appeal so far as respects proceedings in the Land
Department, I am of the opinion that the claim having acquired a
status in the courts, the question of its regularity and validity should
be left to the judgment of the court, and that pending the proceeding
this Department should take no action therein.

Your decision is affirmed, and the papers transmitted with your let-
ter of May 23, 1883, are herewith returned.

FAILURE TO BRING SUIT-PUBLICATION-OI-BEAIZVG LANDS.

5. DowNEY v. ROGERS.

Where suit is not commenced within thirty days after filing an adverse claim, as-re.
quired by statute, it must be held that no adverse claim exists,'

A slight misdescription in the published notice held insufficient to defeat the regu-
larity of the proceedings.

Secretary Teller to Commissioner McFarland, December 8, 1883.

SIR: I have considered the case of Stephen W. Downey v. SamuelE.
Rogers, applicant for patent for the Washington. Adams, Jefferson, and
Madison oil claims, in the Cheyenne, Wyo., land district.

This application was filed February 22, 1882, and during the period
of its publication, to wit, April 22, Downey filed an adverse claim, al-

It does not appear that a suit in court was ever commenced in this case.
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leging prior ownership and possession of the land involved. He was
notified of his duty to commence the action required by law within thirty
days after such filing, which he did not do; but alleges in excuse, that
May 18, his attorney transmitted by mail, by registered letter, to the
clerk of the proper court, all the papers necessary for bringin-g such
action (with the proper fees therefor), with directions to the clerk to
commence the same without delay; that this letter was received by the
clerk on the following day, but that the return registry receipt was not
received until the 21th; that the attorney telegraphed to the clerk on
the 22d to ascertain if he had commenced the action, to which he re.
ceived no reply, and that the reason suit was not commenced within the
required time was because both the clerk and his deputy were absent
from their office on May 18, 19, 20, 21, and 22.

The time within which such. action must be commenced is limited by
section 2326 of the Revised Statutes, and neither sour office nor this
Department have authority to waive the requirement. Nor is it the
duty of the clerk of the court to commence an action under this section
further than to file in his office such papers as he may receive for that
purpose.

When this is done, all further proceedings must be performed by the
adverse claimant. If lie trusts the clerk to perform the duties incumbent
upon himself, avoiding his personal attention, and no action is brought,
or if failure results from nonreception of letters sent by mail when he
might personally have directed and overseen the matter, orif he chooses
to delay action until the last few days of the time required for bringing
suit so that the failure thence results, the laches are his own, and he
must suffer the consequences.

The statute affords no relief to Downey for the failure to commence
this action within the required time, and hence it must be held, under
section 2325, " that no adverse claim exists."

But Downey protests that Rogers' publication was defective and
therefore so far fatal as to require a new publication, in that the last
course and distance of the survey to inclose the tracts is made to run
east instead of west. An inspection of the survey shows undoubted
error in this description, but Downey was not misled thereby, nor did
he lose any right, and I concur with you in the opinion that the objec-
tion is not of sufficient merit to defeat the regularity of the proceeding.

You however reject the application of Rogers because it embraces
four separate locations of one hundred and sixty acres each, aggregat-
ing six hundred and forty acres, whereas your Circular Instructions of
September 22 and December 7, 1882, forbid an application for patent
to a placer claim by an association of persons for more than 160 acres,
and provide that no application shall embrace more than one location,
and that applications then on file, whether published or not, must con-
form to these regulations.

My letter of January 30, 188.3, (Copp. Feb., 1883), considered the in-
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structions of September 22, and December 7,1882, in reference to lands
containing deposits of borax, soda, alum, &c., and held that their ap.
plication to such lands would result in the exclusion of the lands from
sale. I therefore allowed th'eir entry under the preceding regula-
tions of October 31, 1881, in certain named States and Territories, re-
quiring, however, an applicant for patent to show affirmatively that
the lands were not valuable for any purpose other than that for which
application was made. Whether or not the same ruling should apply
to oil lands. is an undetermined question.

That the facts may be first ascertained before deciding the same, I
direct that you order an investigation as to the character and value of
the lands in controversy and the improvements thereon, and that upon
report thereof you transmit the same to this Department.

PUBLICATION-CONSTR UCTJON-PRA CTICE-CROSS AD VERSE CLAIMS
AND SUITS.

6. MINER V. MARIOTT ET AL.

The construction of section 2325, Revised Statutes, which allows sixty-three days
within which to ile an adverse claim is erroneous, and will not be followed in
the future.

Until a rule is changed it has all the force of law, and acts done under it while it
is in force must be regarded as legal.

Underthe circumstances in this case, cross adverse claims having been filed and suits
thereon commenced in court, further proceedings in the Department will be sus-
pended.

Secretary Teller to Commissioner llcFarland, January 4, 1.884.

SIR: I have considered the case of Charles K. Miner, claimant of the
Spencer lode v. J. G. Marriott e4al., claimants of the Tabor lode, on appeal
by the last named party from your decision of January 13, 1883.

These lodes are situated in the Monarch mining district, Chaffee
County, Colorado.

Application for the Tabor lode was made May 26, 1882, at the Lead-
ville land office.

Publication was commenced in the Colorado Mining Ledger, a weekly
paper, June 1, 1882, and continued till August 10, 1882.

Miner, the Spencer lode claimant, offered for filing his protest and
adverse claim on the 3d of August, 1882. Said adverse was received
and filed in the local office. Suit was duly commenced, and, it appears,
is now pending.

The Tabor lode claimants averred that the adverse claim was not
offered for filing within the time prescribed by law, i. e., within the legal
period of publication, and, therefore, that its acceptance by the local
office was wrong and illegal.

Your office, upon an examination of the case, sustained the action of
the local officers, and decided that the adverse claim filed with them
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August 3, 1882, was properly received, and on this question the case is
now before me on appeal.

Section 2325 of the Revised Statutes, requires, among other things,
newspaper publication for the period of sixty days as notice of applica-
tion for mineral patent.

It also provides that-

If no adverse claim shall have been filed with the register and receiver
of the proper land office at the expiration of the sixty days of publica-
tion, it shall be assumed that the applicant is entitled to a patent, upon
the payment to the proper officer of five dollars per acre, and that no
adverse claim exists.

Section 2326 prescribes the method of procedure "where an adverse
claim is filed during the period of publication."

For the purpose of deciding the question raised by the appeal, it is
only necessary to apply the provisions of law above cited to the facts
relative to publication, as disclosed by the record.

These are found to be as follows: The first publication for the Tabor
lode was, as already stated, on the 1st of June, 1882. The adverse
claim of Miner was filed on the 3d of August, 1882. Excluding, in ac-
cordance with a long-established rule of the Department, the first day,
we find the 3d of August to be the sixty-third day of publication.

An apparently plain and simple proposition is thus presented for
consideration.

The law requires that an adverse, to be effective, must be filed within
the sixty days of publication.

Miner's adverse claim was not filed until the sixty-third day. Was
it filed within the period prescribed by the law, and has the adverse
claimant a legal status as such? This would admit of no discussion
were it not for the following facts:

This Department has held for a number of years (certainly since
1874) that where publication is made in a weekly newspaper. ten inser-
tions are essential in order to show compliance with the law requiring
sixty days' publication. In such cases the tenth issue falls on the sixty-
third day after the first. In view of this ruling of the Department,
yotir office in October, 1879, promulgated a decision or order containing
the following: The last or tenth insertion being essential, it follows
that adverse claims mav be filed until the expiration of the day upon
which the last issue of such weekly publication is made.

This rule has since been followed by your office, and you therefore
recognize as legal and valid the adverse claim of Miner, filed on the
day of tenth issue of paper containing publication, i. e., on the sixty-
third day. In my opinion the practice of your office referred to is not
necessary as a logical result of the rule requiring ten insertions in a
weekly paper, nor is it consistent with the law which prescribes the time
within which an adverse claim may be filed.

Section 2325 of the Revised Statutes specifically fixes sixty days as
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the period of publication, and says " if no adverse claim shall have been
filed * at the expiration of the sixty days of publication it shall
be assumed that the applicant is entitled to a patent," &c. The regula-
tion requiring ten publications (in a weekly paper), thus in fact making
the period sixty-three days instead of sixty, does not alter the law as
to sixty days for the filing of an adverse claim.

The regulation has its reason in the fact that in no other way can the
law requiring sixty days' publication be complied with. Nine issues of a
weekly paper would not cover the required period. It is true that the
tenth insertion carries the publication three days beyond the legally re-
quired sixty days, yet for the purpose of meeting the requirement of
law ten insertions are in fact necessary, since the continuity for sixty
days can be preserved only by the tenth publication, which falls on the
sixty-third day after the first.

It is also true that the applicant cannot proceed to complete his entry
until after the tenth publication, but this is because it is essential as
proof of sixty days' publication.

These reasons do not apply to an adverse claimant, and his acts are
not controlled thereby. Hle has the plain letter of the law for his
guide. His course is clear and his duty plain. He has sixty days, on
any one of which he may file his adverse claim. If he fails to file
within the sixty days of publication prescribed by the law, he is barred.
So far as he is concerned the question is one of very simple compu-
tation.

It would be equally plain as to the applicant except for the reasons
herein given, and which do not control in considering the rights, either
legal or equitable, of an adverse claimant. You will by circular letter
notify the local land officers of the rule herein laid down, and when it
shall have been so promulgated, require its observance.

So far as the case under consideration is concerned, however, your
decision that the adverse claim was properly received, and therefore
dismissing the appeal, is affirmed.

The rule of this decision should not operate to interfere with or take
away any rights acquired under the law as it has heretofore been con-
strued by your office. Though that construction is, in my opinion,
clearly erroneous, such fact does not render illegal any acts which have
been performed in accordance with and pursuant to that construction
or interpretation. Until a rule is changed it has all the force of law,
and acts done under it while it is in force must be regarded as legal.
This view will govern you in the consideration of any similar cases
which may arise.

Since your decision in the Spencer lode v. Tabor lode case, and the
appeal therefrom, to which this decision thus far has had sole reference,
another case-that of the Tabor lode v. the Spencer lode-has come
before me on appeal. Since it involves the same parties, and in part
the same tract, I think the two cases may properly be considered to-
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gether and disposed of in one decision. The appeal in the ease last
named is from your decision of September 1,1883, adverse to the Spencer
lode claimants, and comes up on facts substantially as follows:

On the 29th of May, 1883, Charles K. Miner, the adverse claimant in
the case discussed in the foregoing pages hereof, filed in the local office
his application for patent for the Spencer ode and made the required
publication.

The Tabor lode claimants moved to dismiss the Spencer lode applica-
tion on the ground of conflict with their prior pending application.

They also duly filed protest and adverse claim, and commenced suit,
which is now pending. Upon an examination of the case, you dismissed
the Spencer lode application, because it embraced land previously ap-
plied for, and in regard to which a contest is at present pending both
in the courts and before this Department.

On appeal from your decision, it is urged in behalf of the Spencer
lode applicants that, (1) pending the suit in the courts, you had nojuris-
diction, and therefore erred i dismissing his application; and (2) if it
be held that you have jurisdiction pending the suit, your action dis-
missing the application was certainly erroneous as to that portion of
the Spencer lode not in conflict with the Tabor lode.

In view of the fact that suits are pending in both cases, to wit,
Spencer lode v. Tabor lode and Tabor lode v. Spencer lode, I am of the
opinion that the questions involved may very properly be held in abey-
ance until a final determination of said suits, or at least of one of them.

I therefore vacate your decision dismissing the Spencer lode applica-
tion, without prejudice to either party and without decision on the
merits, pending the finding by the courts.

1 return herewith the papers transmitted with your letter of June 4
and November 27, 1883.

III.-AGRICULTURAL CONTEST.

HOMESTEAD ENTBY-HEAR1NG-CON'STR UCTION.

lOOPER V. FERGUSON.

A mineral application for land designated as agricultural and covered by a home-
stead entry must not be received until after a hearing determining its mineral
character.

Although the application in questien was received contrary to the above rule, it will
not be held for cancellation, but both claims will be suspended until after a
hearing, at which the burden of proof shall be upon the mineral claimant.

The report of the surveyor-general, acting under instructions from the Commissioner,
was a sufficient designation of the land as agricultural under the act of July 26,
1866 (section 2342, Rev. Stat.).

Acting Secretary oslyn to Commissioner MoFarland, August 3, 1883.

SIR: I have considered the case of William Hooper v. J. B. Fergii-
son, involving a portion of the SW. i of See. 8, T. 22 N., R. 3 E., Marys-
ville, Cal., on appeal by ooper from your decision of Au gust 4, 18S2.
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Said quarter section was covered Dy Ferguson's homestead entry, No.
2950, of March 2, 1880, and on April 16, 1881, looper filed mineral ap-
plication No. 198 covering ninety acres of it. On appeal by Ferguson
you decided that since the tract had been so returned by the surveyor-
general, it was prima facie agricultural land, and that the application
should not have been received by the local officers without a hearing
determining its mineral character; and therefore, and because it im-
periled the homestead entry, you held the mineral application for can-
cellation.

From this decision Hooper appeals on several grounds, the discus-
sion of which is reserved, except in the following instances.

fe alleges, in the first place, that Ferguson's appeal was premature
and against a mere filing of certain papers, without any decision by the
local officers affecting his rights, and that therefore you were without
jurisdiction over it. But it is plain that this view overlooks the sig-
inificance of the action taken by the local officers. On the public records
the tract in contest appeared as covered by a homestead entry at date
of filing the mineral application, and, under well-settled rules, such
entry was a reservation of it from further entry until after the hearing
above referred to. The acceptance and filing of the mineral application
was the basis of the entry provided for in section 2329 Rev. Stat.; and
it accordingly follows that the action appealed from, which permitted
the filing without the required hearing, was equivalent to a decision
that the land was open to placer entry and that without competent evi-
dence. Ferguson's homestead claim, carefully guarded by section 2330
Rev. Stat., was thereby impaired, and it was eminently proper that he
should appeal; alleging, as he did, that such facts and matters as were
necessary to justify the action of the local officers were not in evidence,
you had full appellate jurisdiction over it. In my judgment the excep-
tion is not well taken.

Appellant further alleges that it was error to hold the tract in con-
test as primafiteie agricultural upon the report of the surveyor-general,
for the reason that lands in the mineral belt of California are prima
facie mineral, and that said tract, being in said belt, has not been desig-
nated and set apart as agricultural by the Secretary of the Interior, as
required by section 11 of the act of July 26, 1866 (section 2342 Rev.
Stat.). The exception is not well taken. By circular of January 14,
1867 (Copp's Mining Decisions. 245), the Commissioner of the General
Land Office, for the purpose of enabling the Department to give effect
to said section, directed surveyors to describe on their field notes, and
to designate on the township plats, such lands as were clearly agricul-
tural; and by circular of May 16, 1868 (Ibid., 249), for the express pur-
pose of giving effect to said section, he directed that, after the filing of
said plats, " the tracts designated ' agricultural lands ' may be filed upon
under the homestead laws." This order, if not directly authorized or
approved by the head of the Department, was subsequently ratified in
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numerous cases, and in fact it was, in contemplation of law, the order
of the Secretary of the Interior, upon the principle underlying the rule
laid down in Wolsey v. Chapman (9t U. S,, 769), that " the acts of the
heads of Departments, within the scope of their powers, are in law the
acts of the President." Under said order the United States surveyor
designated as agricultural T. 28 N., R. 3 E., and thereafter it was open
to pre-emption and homestead entry. Subsequently, and with a view
to a more accurate etermination of the character of the land, said
township, among others, was withdrawn from disposal as agricultural
land by letter of January 22, 1872, to the local officers at Marysville,
Cal. (Copp's Mining Decisions, 304), which withdrawal was revoked by
circular of April 22, 1880 (Sickels' Mining Laws, 558). Said circular
also directed the local officers, when such tracts were alleged to be min-
eial, to hold a hearing for the purpose of determining the facts, at
which the burden of proof should rest on him so alleging, and such has
been the rule of the Department since. Wherefore I concur in your
opinion that the tract in contest was prima facie agricultural, and that
its mineral character could not be duly ascertained without such hear-
ing.

But with that part of your decision holding Hoopers application for
cancellation I do not concur, for the reason that, at this stage of the
case, said cancellation is not necessary to the determination of the re-
spective rights of the parties. A hearing should have been had for the
ascertainment of those rights as aforesaid, and I am of opinion that
no violence will be done to the interests of either party by holding it
now, pending which the entries will remain suspended.

You are therefore directed to order a hearing for the purpose of de-
termining the character of the land covered by Hooper's claim, and of
the alleged improvements on it, whereat the burden of proof shall rest
upon the mineral claimant.

Your decision is modified accordingly.
Herewith are returned the papers accompanying your letter of Octo-

ber 28, 1882.

PRA TICE-CONSTR UCTION-B URDEN OF PROOF-RELA TIVE VALUE.

2. CALEDONIA MINING COMPANY V. ROwEN.

Rule of Practice No. 87 applies only where notice is sent through the mails from the
local office.

Where the interests of the Government are involved, as in a contest concerning the
character of the land, and where justice is facilitated and promoted, the Depart-
ment will consider an appeal from the Commissioner's decision, although not filed
within the time required by the Rules of Practice.

A rehearing will not be ordered when it appears that the evidence to be offered will
be merely cumulative.
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Section 2341, Rev. Stat., applies to persons who occupied and improved land, thereto-
fore designated as mineral, prior to their claims for it; section 2342, Rev. Stat.,
-applies to persons who make claims to lands already set apart as agricultural.

Section 2342, Rev. Stat., contemplates that the land shall be " clearly " agricultural;
it is prima facie so by its return as agricultural by the surveyor-general; but
said return is subject to contest, wherein the burden of proof is on the party de-
nying its correctness, and wherein its comparative value for mining or agriult-
tare must be shown.

Acting Secretary Josyn, to Commissioner McFarland, August 15, 1883.

SiR: I have considered the case of the Caledonia Mining Company v.
John L. owen, involving the E. D of the NW. i of the NE. i and the
NE. of the NE. -Lof Sec. 34, T. 1 , R. 5 E., Marysville, Cal., on ap-
peal by the miningcompany from your decision of June 10, 1882, ad-
judging the land to be agricultural.

The contest was initiated December 31, 1880, for the purpose of deter-
mining the character of said tract, which was included in Rowen's home-
stead entry No. 2837, of August 10, 1880, and on which was in part
located, October 25, 1880, a placer claim by said company. Upon the
evidence taken at the hearing the local officers adjudged the land to be
mineral, and your letter of February 23, 1882, affirmed their decision;
but, upon a review of the case, you decided, June 10, 1882, that it was
not shown that the land is valuable for minerals, and revoked your
former decision.

From this decision the company appealed, and Rowen filed a motion
to dismiss, on the ground that the appeal was not taken within sixty
days from date of notice to them, as required by Rule 86 of the Rules
of Practice. This motion your office denied for the reason that, as the
appeal was filed within seventy days from date of said notice, the case
fell within rule 87 of the Rules of Practice, as construed by your letter
of February 10, 1882, in the claim of John H. Moore (The Reporter,
vol. 1, No. 11). The facts are that the service of notice of your decision
was made June 19, 1882, on contestants' attorney in person, and ac-
knowledged by him the same day, and that the appeal was filed August
28, 1882, or on the seventieth day from date of said service.

I do not concur in your construction of Rule 87, a construction which
nullifies rule 86 entirely, namely, " that ten days are allowed as addi-
tional time to the sixty days for appeal, when notice of a decision of
this office (the General Land Office) is sent by mail to the local officers
to be served by them." Rule 86 was made with full knowledge of the
fact that the ordinary method of notifying the local officers of the de-
cisions of your office is through the mails, and its terms, too plain to be
misunderstood, require the appeal to be filed within sixty days after
service-of such notice on the party in interest or his attorney.

Rule 87 allows ten days additional in a single case, namely, " where
notice of the decision is given through the mails by the register and
receiver," and it was provided for the reason that the date of reception
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of a notice sent by mail cannot be determined with the exactness re-
quired by Rule 86. It therefore has nO application to the case of a per-
sonal service where the date of such service is exactly determined.

I concur, however, in the denial of the motion to dismiss, for the rea-
son that the aforesaid rules were devised for cases of contest between
claimants, where the only question involved is, Which party has the
better right of entry and not for cases where the interests of the Gov-
ernment are also involved, and the antecedent question is, Has either
party right of entry It is fitting that contests of the former class
should be governed by definite rules, and that a party's rights should
depend upon a strict observance of them; but it is not proper that the
interests of the Government should be jeopardized by such unyielding
rules, to the exclusion of the plain requirements of the statutes. In
the case at bar the contest and the appeal present a question which the
Secretary of the Interior is bound to decide under the law, namely,
What is the character of the land If mineral, or agricultural, or
saline, for example, it may be awarded to either or to neither of the
contestants.

Before discussing the case upon its merits, it becomes necessary to
advert to two of the points covered by your decision, which are fun3da-
mental to a correct adjudication, namely, the particular statute govern-
ing the case, and the construction of the rule relating to the burden of
proof.

It appears that your decision of February 23, 1882, held that " it
should be shown under section 2341, that the land is properly agricult-
ural," and it also appears that counsel for the contestee founds part of
his argument on the same section. It is unnecessary to discuss the force
and effect of this section, and of section 2342, further than for the pur-
poses of this case, and as they appear in the naked text of the Revised
Statutes, section 2341 provides for a particular class of persons and of
rights, namely, where homesteads have been made on certain lands
(described as "heretofore designated as mineral lands, which have been
excluded from survey and sale "); and where they " have been made,
improved, and used for agricultural purposes," " the owners of such
homesteads * * may avail themselves of the provisions" of the
homestead law. It is clear, therefore, that this section gave a right of
homestead entry to persons who had already occupied and improved a
tract of land, and who had no such right outside of its provisions.
Thus it was applied in 1877 by Mr. Secretary Schurz in the case of Car-
ron v. Curtis, (Sickels' Mining Laws, 445), where the contestant had re-
sided upon and improved the land in question from the year 1859; and
he observes that " the provisions of the above section " protected " the
rights of actual settlers upon lands reserved as mineral, which have
been occupied andusedforagricultural purposes." And again, in 1872,
in the case of Smith v. Stewart (bid, 443), it is said that-

The object of the tenth section (act of July 26, 1866, substantially
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dentical with section 2341, Rev. Stat.) was to give to persons who had
in good faith made agricultural settlements on public lands theretofore
designated as mineral, but subsequently determined to be agricultural,
a preference, in pre-empting or entering the land as homesteads, over
those admitted to similar rights by the eleventh section (section 2342,
Rev. Stat.).

Consequently section 2341 does not apply to Rowen, who applied to
enter upon public land to which he had a right of entry, and prior to
an actual settlement by him and improvement of it. The record shows
that " the land in question was returned by the surveyor-general as ag-
ricultural;" that it " was sspended as mineral by plat and Commis-
sioner's letter (N) of January 22, 1872," and that " the mineral sspen-
sion was released by circular of April 27, 1880." Rowen made his entry
August 10, 1880, and his case therefore falls within section 2342, be-
cause though the land applied for lay within what is known as the min-
eral belt of California, it had been duly designated and set apart as ag-
ricultural, as set forth in my decision in the ease of Hooper v. Ferguson
of August 3, 1883.

In regard to the burden of proof, it appears from the terms of section
23492 that the Secretary of the Interior was authorized to designate and
set apart such lands as were " clearly agricultural," which lands were
thereupon to be open to entry as other public lands; wherefrom it is
plain that Congress designed giving the rightof homestead entry only
in the event that the lands were clearly agricultural. After said desig-
nation they were prima facie of that character, and by existing rules
the burden of proof falls upon the person traversing their primnaJacie
character. In the case at bar the contestants' affidavit alleged that
" said land isessentiaily mineral land, and more valuable for mining than
for agricultural purposes." Your decision of June 10,1882, very properly
holds that "it was not incumbent on the homesteader to show the agri-
cultural capacity of the land," for the reason that the presumptions were
already in his favor but it also declined a consideration of much testi-t
moyedLthe mineral claim to show the non-agriculturalI
character of the land, and therein it overlooked the fact that it was their 3
plain duty to prove, first, that the land is 4ot "clearly agricultural;"
second, that it is " valuable for minerals; " and, third, that it is " more
valuable for mining than for agricultural purposes." The case upon
which your said action is based (North Leadville v. Searl, Sickels& Min-
iug Laws, 349), is one in which the comparative value of the land was
not involved; for, as remarked in a similar case (Town Site v. Placer,
Copp's Mineral Lands, 251), " if the land is mineral it was subject tolo-
cation only under the provisions of the mining law, without reference to
the relative value of a portion of the tract for town-site purposes."1 But
when the statutes provide for mineral entries upon land valuable for
minerals, and for agricultural entries upon lands clearly a aculturals
there arises of necessity a comparison of their respective values when-
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ever these two classes of claims come in conflict. And accordingly,
July 10, 1872, in the case of the Central Pacific Railroad Company v.
Mineral Affiants (Copp's Mining Decisions, 128), Mr. Secretary Delano
observed that "the land is more valuable for agricultural than for min-
ing purposes;" and to determine this relative value of mineral and agri-
cultural lands has been a principal object of hearings since that date,
(Searl Placer Mine, 9 Copp's Land Owner, 189, and Maxwell v. Brierly,
10 ditto, 50); such, indeed, is the express direction of general circular
of July 15, 1873, and substantially that of general circular of April
1, 1879. (Circular September 22, 1882, applies the rule to all cases,
including town sites). The burden of proof then being on the mineral
claimant in this class of contests, it is competent for him to show his
rights, not only absolutely, but relatively, by proof of the inferior rights
of the agricultural claimant. And since it is a question in which the
Government is interested as well as the contestants, due weight should
be given to all the facts in evidence. Consequently when you declined
to consider the testimony offered by the Caledonia Mining Compan to
show the non-agricultural character and the relatively superior mineral
character of the land in contest, and rested your decision solely on the
testimony respecting its absolute mineral character, you ignored a por-
tion of the evidence which is material to a just adjudication of the case.

Considering now the case upon its merits, under the principles above
enunciated, it appears that the mining company have shown by eight
witnesses, practical men, that the land in question is composed of red
gravel and cement. part deep and part surface diggings, which they
have been mining since 1875 to the full extent of the water capacity,
and that said capacity has recently been much enlarged, with prospects
of a correspondingly increased success; that for the purpose of working
this and the adjacent tracts, covered by their location and that of the
Yuba Placer Mining Company, a tunnel has been built by the two coin-
panies at an outlay of $1,300, and that the contestants have on the land
in contest i nprovements of the value of $500, consisting of a flume, iron
pipes, pressure boxes, sluice ditches, etc.; that they have mined about
7J acres of the tract to the average depth of 21 feet, the profits from the
gold o tained thus far paying all expenses; that the entire tract is hilly
and covered with coarse gravel and boulders, so that it will not retain
moisture sufficient to mature a crop of cereals oftener than once in three
years, or to sustain more than one sheep to the acre during the spring
season, and this only when the conditions are exceptionally favorable;
that it is patent to the observer that the land is only fit for mining, and
no crops have been known to reach maturity, though part of it was
cultivated on two occasions prior to the contestee's experiment, and
abandoned because they would not pay expenses; and that the crop of
barley then growing, which was planted by the contestee, was drying
up at the roots, and probably would not pay for the harvesting. On
the other hand, Rowen introduced five witnesses, practical men, by
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'dhom it was shown that the land had been prospected for years prior
to 1875, and had never paid expenses, but it was admitted that said
prospecting was done by the primitive methods, and was not a fair test
of its mineral character; that the land was agricultural and better
adapted to agriculture than to mining, but it was admitted that a crop
had never been raised upon it; that it ought to produce from eight to
fifteen bushels of grain to the acre, but it was admitted that this would
only happen in a very favorable season, perhaps every third year; and
that contestee's improvements were 15 acres broken and sowed, 172
rods of wire fence, and a quantity of board fence, but it was admitted
that part of the fencing was constructed after the initiation of the con-
test.

I am of the opinion that, on the foregoing facts, the contestants have
shown all which they offered or were required to show, and that the
contestee has not made a successful rebuttal It is manifest that the
land is not clearly agricultural and that the testimony to its agricult-
ural character is merely speculative. It is evident that it is less val-
uable for agricultural purposes than for mining, for it appears that it
never paid the expenses of cultivation. nd, in view of the fact that
there was a considerable outlay at the outset for the tunnel, etc., that
the water supply has until recently been insufficient to work the claim
to advantage, and that notwithstanding these drawbacks the ore ob-
tained has liquidated all expenses, it is my judgment that the land is
valuable for minerals.

The definition which your decision invokes to support the conclusion
that the land is not valuable for minerals, namely, that it must be
" land which it will pay to mine by the usual modes of mining " (Town
Site of Deadwood, 8 Copp's L. O., 155), is satisfied by the facts of this
case, even without consideration of the land's relative value for mining
and for agricultural purposes.

For these reasons your decision is reversed.
Herewith are returned the papers accompanying your letter of Janu-

ary 11, 1883.

3. SA ME-ON REVIEW.

Secretary Teller to Commissioner McFarland, December 10, 1883.

Sin: I have considered the motion of counsel for John L. Rowen for
a review of my decision of August 15, 1883, in the case of the Caledonia
Mining Company v. John L. Rowen, Marysville district, California,
holding the tract in controversy to be mineral.

The first three grounds of review assigned are to the effect that, by
reason of said company's failure to file their appeal from your decision
in said case within the sixty days required by Rule 86 of the Rules of
Practice, said decision became final, and this Department had no juris-
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diction to review the case upon its merits. My said decision fully sets
forth what, in my judgment, were good causes for taking this case out
of the rule, namely, that there were practically three parties to the
cause, the third being the Government, whose duty it was to determine
the primary question involved (whetherthe land is valuable for minerals),
which question the local officers decided in the affirmative, on appeal
were sustained by your office, and were only reversed on a review which
excluded material evidence. In Russell v. McLellan (3 W. & M., 157),
where the mode of taking certain depositions departed from the rules
of the court, it was said: " ll our rules are open to such departures by
leave of the court on good cause shown, as all rules are established to
facilitate and promote justice and not to embarrass and defeat it." In
United States v. Breitling (20 How., 252), where a bill of exceptions
was signed after the time limited by the rules of the court below, it is
said: " It is always in the power of the court to suspend its own rules,
or to except a particular case from their operation, whenever the pur-
poses of justice require it."

The fourth ground of review assigned is that it was error to permit
the mineral claimant to establish his own title by attempting to show
the inferior rights of the agricultural claimant. My said decision held
that it is necessary for the mineral claimant to show the relative value
of the land for mining and agriculture, and it gave satisfactory reasons
for the ruling, and cited numerous authorities, extending from 1872 to
the present time. To these may be added 2 Lester, pp. 338, 347, 395,
showing the same practice prior to 1872.

The fifth ground of review assigned is that the mineral claimants
failed to show the mineral qualities of each ten-acre tract of the land
in contest. My said decision states distinctly that the testimony taken
at the hearing shows that the " entire tract is unfit for cultivation ex-
cept under unusually favorable circumstances, and that it is only fit for
mining. It is true that the witnesses were not questioned as to each
subdivision of ten acres, but this was because no such subdivision had
been made, and it is a fact that thev were extensively questioned as to
the various parts as well as the whole of the tract. Further, at the
trial Rowen made no objection to the proceedings in this regard, and
cannot be heard to object to them now.

The sixth and last ground for review assigned is that the contest was
initiated before maturity of a crop of grain then growing, and when it
was, therefore, impossible to show the agricultural value of the land.
My said decision was based on very full expert testimony, showing the
inferior character of said crop, and that it would not pay for the har-
vesting. Ep parte affidavits have been filed tending to show that it has
since matured, and was an average good crop, and counsel request a
rehearing to introduce this evidence. The rule is that such affidavits,
after judgment, are to be received with great caution, for the reason
that they are apt to encourage fraud; but in this case the rehearing
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would be ordered did it appear that said evidence would change the
judgment. That it would not change it sufficiently appears from the
fact that it was clearly shown at the hearing, by the witnesses of both
contestant and contestee, that the land had been twice before cultivated
and abandoned, and that it was so covered with boulders and gravel
that an average crop could not be raised on it more than once in three
years, and then only when the conditions were exceptionally favorable.
The said evidence would therefore be cumulative merely, and hence a
rehearing will not be ordered.

The motion for review is accordingly dismissed.

BURDEN OF PROOF-CHARACTER OF PROOF-RELATIVE VALUE.

DUGHI vs. HARKINS.

In a contest between mineral and agricultural claimants, where the land was re-
turned as agricultural by the surveyor-general, the burden of proof is upon the
mineral claimant.

The proof of the mineral character of the land must be specific and based upon ac-
tual production of mineral, and must show that the mineral value of the land is
greater than its agricultural value.

Secretary Teller to Commissioner McParland, November 21, 1883.

SIn: I have considered the case of Bartolomeo Dughi, homestead
claimant, v. Philip Harkins and Daniel larkins, mineral claimants, on
appeal from your decision of September 27, 1882, holding the tracts
involved to be agricultural in character and subject to the claim of
Dughi.

Dughi made homestead entry for the N. of the SW. i and the N. i of
the SE. t of Sec. 9, T. 4, B 13 E, M. D. M., Sacramento, Cal., April 3,
1879, and Philip Harkins and Daniel Harkins made mineral application
for 60 acres of the same land in May, 1880.

This land was returned by the Surveyor general as agricultural in
character, and hence was subject to a homestead entry. n such case
the agricultural character of the land continues until its mineral char-
acter is satisfactorily shown; and, upon a hearing ordered to establish
its true character, the homestead entryman may rest upon the surveyor-
general's return, and is required only to rebut proof of its mineral char-
acter. The burden of proof is therefore upon the mineral claimant,
and he must show, not that neighboring or adjoining lands are mineral
in character, or that that in dispute may hereafter by possibility de-
velop minerals in such quantity as will establish its mineral rather than
its agricultural character, but thatas a present fact, it is mineral in

ater and this must appear from actual inera
and not from any theory that it may produce it; in other words, it is
fact and not theory which must control your office in deciding upon the

4531 L o-46
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character of this class of lands. Nor is it sufficient that the mineral
claimant shows that the land is of little agricultural value. He must
show affirmatively, in order to establish his claim, that the mineral
value of the land is greater than its agricultural value.

I have examined the testimony, and, applying these principles, con-
cur with you in the opinion that the land in question has more agricult-
ural than mineral value, and that the mineral application should be
rejected.

Your decision is affirmed, and the papers transmitted with your let-
ter of April 16, 1883, are herewith returned.

IV.-APPLICATION.

CONFLICTTING APPLICATJOXS-PREMATUBE ENTR.

THE GNNISON CRYSTAL MINING COMPANY.

An application for patent duly filed in the Land Office should be treated as prnia
facie evidence of an appropriation of the premises described therein, and a sub-
sequent application pending the first is irregular.

Where the claimants under the second application, having adversed the first and hav-
ing brought suit in support of the adverse, prematurely enter the ground in
conflict before the suit has been decided, and it is afterward decided in their
favor, the question is one solely between the Government and the claimants, and
the Government may waive the irregularity.

Secretary Teller to Commissioner McEafland, May 1, 1884.

SIR: I have considered the appeal of the Gunnison Crystal Mining
Company, of Colorado Springs, Colo., from our decision of October
20, 1883, holding for cancellation a portion of mineral entry No. 1637,
for the Crystal Lode, Leadville district, Colorado.

It appears that the Lead Chief Mining Company filed an application
for patent to the Lead Chief lode, December 15, 1882, and on the 21st
of that month due notice of such application was given by publication
and otherwise, pursuant to statutory requirements.

December 30, 1882, the Gunnison Company filed its application for
patent to the Crystal and Clara lodes, situate in the Ruby mining dis-
trict, Gunnison County, Colorado, and made mineral entry No. 1637 of
the same, March 20, 1883.

The Crystal lode claim embracinga portion of the surface ground in-
cluded within the boundaries of the Lead Chief claim, the Gunnison
Company adversed the Lead Chief pending its publication of notice,
February 20, 1883, and thereupon instituted suit March 12 eusuing, in
a court of competent jurisdiction (the United States district court for
the district of Colorado, sitting at Pueblo), and obtained judgment
September 25, 1883, for all the land in conflict.
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Such procedure was had pursuant to the provisions of section 2326
of the Revised Statutes.

But notwithstanding such judicial adjustment or determination of
these conflicting claims, and although you had been duly advised by
the register and receiver of the rendition of such judgment, you held
for cancellation (by your decision of October 20 ensuing) so much of
said entry as conDflicted with the Lead Chief lode claim, advising the
register and receiver that as the adverse claim appeared to conform to
legal requirements, its reception by them was proper, " and suit thereon
was commenced within the statutory period;" but that their action in
receiving the application for the Crystal lode pending that for he Lead
Chief lode was contrary to law and the invariable rulings of your office,
"and the said entry thereunder was an aggravation of the previous
irregularity." You further advised the register and receiver that the
entry in question having been thus corrected, " the entry of said Crystal
and Clara lode claims will be considered upon its merits when this de-
cision as to the Crystal lode claim becomes final, or is otherwise disposed
of."

I think that such procedure would tend to unnecessarily vexatious
delay in the adjustment of conflicting rights. It was competent for you
to consider the question of such rights upon its merits, inasmuch as you
were cognizant of the judicial determination of the same when you ren-
dered said decision.

The relative rights of these applicants and adverse claimants is the
question at issue in the premises, which should have been determined
by your decision.

The claims of the pre-emptors form part of the res gestce of the case,
and should have been determined in your decision.

In order to avoid the delay incident to remanding the case to your
office, I shall now decide the questions involved therein. (See my pred-
ecessor's, Mr. Secretary Chandler's, decision of February 12,1877, in the
case of Koch v. Hunter et al.)

The error you maintain that the register and receiver committed con-
sisted in their receiving and accepting the application for the Crystal
lode pending that for the Lead Chief lode; such action, you assert,
being contrary to law and the rulings of your office.

Section 2326, aforesaid, provides that when an adverse claim is filed
during the period of publication, " all proceedings, except the publica-
tion of notice and making and filing of the affidavit thereof, shall be
stayed until the controversy shall -have been settled or decided by a
court of competent jurisdiction, or the adverse claim waived."

An application for patent duly filed in the land office should be
treated as prima facie evidence of an appropriation of the premises de-
scribed in such application, so far at least as to preclude any other per-
son from making application to enter the same ground pending the first
application. If any one proposes to assert a right to the premises, or
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deny the right of the applicant, he must pursue the statutory method
by filing his adverse claim, which must be "on oath of the person or
persons making the same, and shall show the nature, boundaries, and
extent of such adverse claim." When so, filed the land office must
await the action of the adverse claimant, who is entitled to take thirty
days in which to commence his suit to determine the right he has as-
serted in his adverse claim. If he brings his suit, the controversy is re-
mitted to the court. If he fails to do so, the claimant will be allowed
to proceed, notwithstanding the adverse filing. In this case the Gun-
nison Company filed its adverse claim, brought its suit, and at the same
time had pending in the land office its application to enter the very
land in controversy, in part at least, and pending such controversy in
the court did enter the lands in controversy, and thus had the decla-
ration of the land office in its favor before judgment of the court was
rendered. The application of the Gunnison Company, including a por-
tion of the claim of the Lead Chief claim, ought not to have been re-
ceived pending the application of the Lead Chief Company for the same
ground. It appearing by the adverse claim filed by the Gunnison Com-
pany that the controversy existed, the allowance of the entry of the
Gunnison Company of the very land applied for by the Lead Chief Min-
ing Company, before the determination of the controversy initiated by
the Gunnmison Company by its adverse claim of February 20, 1883, was
irregular as to that portion of the claim in controversy. Judgment hav-
ing been rendered in favor of the Gunnison Company, it would have
been competent for the company to take title to that portion of the
Lead Chief Company's claim covered by the adverse claim of the Gun-
nison Company, by filing a certified copy of the judgment-roll; but if
the Gunnison Company desired to receive a patent for the premises in
controversy, found to belong to it, together with other portions of its
lode not in controversy, it could only do so by pursuing the usual course
provided by statute. In this case it appears that the Gunnison Com-
pany proceeded in all respects as if there was no adverse claim filed
and as if there was no conflict between them and the Lead Chief Com-
pany.

Now, while it is true that the Gunnison claimants anticipated the
judgment of the court by paying for and entering their claim previously
to its rendition, instead of subsequently thereto, in the manner ex-
pressly prescribed by the statute, it is neverthelesss true that such judg-
ment has been rendered in favor of the adverse claimants, and that the
Lead Chief applicants have acquiesced in the same and propose to take
no appeal, but to make entry of its claim comformably to the terms of
said judgment, by eliminating therefrom the tract awa;rded to the ad-
verse claimants. To this end you transmitted (per your aforesaid let-
ter of October 20, 1883) the record of the Lead Chief's claim " for proper
disposition under the mining laws and regulations thereunder."

Thus it appears that there is no longer any conflict existing between
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these claimants. Hence the question at issue is one existing solely be-
tween the adverse claimants and the Government. They have paid for
and made entry of their entire claim, according to their application;
and while it is unquestionably competent for the Department to accept
or cancel the entry in question, as it may deem expedient, I cannot see
what useful purpose would be subserved or object accomplished by re-
quiring the cancellation of said entry. Nor do I think it necessary to
submit it to the Board of Equitable Adjudication, inasmuch as these
adverse claimants have complied in all respects with legal requirements,
save in the time of payment and entry.

As no valid legal objection can obtain to the issuance of patent, I am
therefore of the opinion that it is competent for the Department to
sanction the same.

But it should be observed that the record as transmitted by you
upon appeal fails "to show the nature, boundaries, and extent of such
adverse claim" (as required by the aforesaid section 2326). And as
such failure is presumably owing to the absence of the Lead Chief's
record, I direct that you withhold patent from the Gunnison claimants
until such time as the register shall certify the whole proceedings and
the judgment-roll to your office, pursuant to statutory requirements
(the paper filed therein by the adverse claimant's attorney, and pur-
porting to be a transcript or office copy of such judgment being unat-
tested), to the end that all possible conflict of rights, if any, in the
premises, may be certainly avoided.

For the reasons stated, I reverse your decision.

V.-CIRCULARS.

ENTRY OF LODE CLAIMS -ASSIGNEE OF APPLICANT-TRUSTEE-AD-
VERSE CLAIMS-PROOF OF TITLE TO LODE CLAIMS.

Acting Commissioner -Harrison to registers and receivers and surveyors
general, June 8, 1883.

GENTLEMEN: The following additional regulations are promulgated
as amendatory of circular of October 31, 1881, entitled " nited States
Mining Laws and Regulations Thereunder," which, except as herein
modified, will remain in full force:

1. No application will be received or entry allowed which embraces
more than one lode location.

2. A party who is not an applicant for patent under section 2325,
Rev. Stat., or the assignee of such applicant, is not entitled to make
entry under said section, and in no case will the name of such party be
inserted in the certificate of entry. This regulation has no reference
to proceedings under section 2326.

3. Any party applying to make entry as trustee must disclose fully the



726 DECISIONS RELATING TO TE PUBLIC LANDS.

nature of the trust and the name of the cestui qui trust; and such
trustee, as well as the beneficiaries, must furnish satisfactory proof of
citizenship; and the names of beneficiaries, as well as that of the
trustee, must be inserted in the final certificate of entry.

4. Where an adverse claim has been filed and suit thereon commenced
within the statutory period, and final judgment determining te right of
possession rendered in favor of the applicant, it will not be sufficient for
him to file with the register a certificate of the clerk of the court, set-
ting forth the facts as to such judgment; but he must, before he is al-
lowed to make entry, file a certified copy of the judgment, together with
the other evidence required by section 2326, Rev. Stat.

5. Where such suit has been dismissed a certificate of the clerk of the
court to that effect, or a certified copy of the order of dismissal, will be
sufficient.

6. In no case will a relinquishment of the ground in controversy, or
other proof, filed with the register or receiver, be accepted in lieu of
the evidence required in paragraphs 4 and 5.

7. Where an adverse claim has been filed, but no suit commenced
against the applicant for patent within the statutory period, a certificate
to that effect by the clerk of the State court having jurisdiction in the
case, an(l also by the clerk of the circuit court of the United States for
the district in which the claim is situated, will be required.

8. Possessory title to a lode claim held and worked for a period equal
to the time prescribed by the statute of limitations for mining claims
of the State or Territory where the same may be situated, may, in the
absence of any adverse claim, be established in the same manner as now
allowed in placer claims, and indicated generally in paragraphs 67, 68,
and 69, of the circular hereby amended.

9. No entry will be allowed until the register has satisfied himself,
by a careful examination, that proper proofs have been filed upon all
the points indicated in official regulations in force, and that they show
a sufficient bona-fide compliance with the laws and such regulations.
A strict observance of this regulation will be required.

Approved, July 6, 1883.
H. M. TELLER,

Secretary.

INSTRUCTIONS UNDER CIRCULAR OF JULY 6, 1883,IN REGARD TO AP
PLICATIONS EMBRACING MORE TEAN ONE LODE LOCATION.

Acting Commissioner Harrison to register and receiver , December
20, 1883.

GENTLEMEN: Inclosed find copy of telegraphic order this day ap-
proved by the honorable Secretary of the Interior.

These instructions are intended to apply to all cases where an appli-
cation for patent embracing more than one lode location had been filed
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prior to the receipt of circular N, of this office, approved July 6, 1883.
In regard to similar cases in your office you will be governed by the
rule therein stated.

[Copy of telegram.]

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

Washington, D. C., December 20, 1883.
REGISTER AND RECEIVER, Leadville, Colo.:

Where consolidated application filed prior to receipt by you of circu-
lar of July 6, entry may be allowed on filing satisfactory proof of five
hundred dollars improvements on each lode claim, the application being
otherwise regular.

L. HARRISON,
Acting Commissioner.

Approved:
H. M. TELLER,

Secretary.

VI.-COAL LANDS.

DISQUALIFICATION-ASSIGNMENT.

1. KERR ET AL. V. UTAH-WYOMING IMPROVEMENT COMPANY.

Secretary Teller to Commissioner Mc'arland, October 25, 1883.

SiR: I have considered the appeal of John W. Kerr et al. from your
decision of August 20, 1883, denying their application to purchase and
enter certain coal lands in Sec. 4, T. 13 N., R. 119 W., Wyoming. A
case involving in part the same land was before me on appeal in De-
cember last, under the title of John W. Kerr et al. v. George W. Carle-
ton. As to Carleton's claim, it was contested on the ground that he had
failed to comply with the law in the matter of occupancy and improve-
ment; he on the other hand averring that he had through the Utah-Wy-
oming Improvement Company, acting as his agent, complied with the
law in every particular. In deciding that case, on the 11th of December
last, I took occasion to say, in substance, that from the agreement and
contract between Carleton and the Utah-Wyoming Company, together
with the collateral evidence relating thereto, it quite clearly appeared.
not only that the relation of principal and agent did not exist, but that
as a matter of fact the evident purpose and effect of the contract was,
as between the parties, a complete transfer by Carleton to the com-
pany of his prospective as well as his then existing rights in the lands
claimed under his coal declaratory statement. All the acts, including
the acts of Carleton and the company respectively, warranted this con-
clusion.

As between Carleton and the Government, however, he, for the par-
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pose of formally completing the transfer to the company under the con-
tract by passing to it a fee-simple title to the land, still claimed in his
own name, and asked that patent be issued to him.

Having concluded that the relation between him and the company was
that of assignor and assignee and not that of principal and agent.
and that he had not continued to occupy and improve the land either
in person or by agent in such a sense as to justify the issuance to him
of patent I decided that since the weight of evidence showed that he
was in contemplation of law the first of the parties in contest to make
settlement and improvement as a coal-land claimant, the company should
be permitted to prove up and purchase as assignee of Carleton pro-
vided it could show its right to do so.

The company applied to purchase as such assignee, and on the 16th
of January last the register and receiver allowed the entry.

Kerr and Fowler, former contestants, also applied on the 5th of Jan-
uary last to purchase and enter the lands covered by their respective
claims.

Their applications were rejected by the local office, which action was
affirmed by you on the ground that Carleton's filing was not canceled
by departmental decision of December 11th, the finding in that decision
being that the company occupied the position of assignee of Carleton,
and the effect being to put said company in his place so that by virtue
of the assignment it succeeded to all the rights which he had under his
filing.

In other words, Carleton's filing being still in esse, and having inured
with all his rights thereunder to his assignee, was an appropriation of
the lands covered thereby, and consequently the applications of Kerr
and Fowler could not be allowed.

You thereupon dismissed their appeal, and in this your act-ion was
undoubtedly correct.

Recurring to the entry of the Utah-Wyoming Improvement Company,
allowed by the register and receiver in January last, you hold that said
allowance was erroneous. That finding did not have reference to the
merits of the case, but resulted simply from the fact that the entry had
been permitted before the expiration of the thirty days given under the
rules for appeal by opposing parties. Kerr and Fowler did appeal to
you within the thirty days, but having dismissed their appeal you de-
cided to allow the company's entry to stand on the records and proceed
upon its merits.

Said entry is opposed and objected to by Kerr et al. on two grounds
principally, to wit: First, that the Utah-Wyoming Company has not
shown its right to purchase as assignee of Carleton; and, second, that
it is not qualified under the law to make the purchase and receive
patent.

As to the first objection, as already indicated (supra), I decided on
the 11th of December last, after a careful consideration of all the
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facts then before me, that to all intents and purposes the transaction
between Carleton and the company under the agreement and contract
of December 20,1881, amounted to and was in effect a present disposal
and assignment of all interests which he (Carleton) had or expected to
have in the land covered by his coal declaratory statement. I find noth-
ing to change this view, and in treating the case as now before me I
must regard the company as the assignee of Carleton under his coal
filing.

The condition imposed by my former decision, to the effect that the
company will be permitted to prove up and purchase if it can show its
right as assignee so to do, must therefore have reference to the qualifica-
tions under the law of the individual members of the company.

This brings us to the second objection raised, to wit, as to the qual-
ification of the company to purchase, and this involves the qualifications
of its individual members; for the law (section 2350, Rev. Stat.) an-
thorizes " only one entry by the same person or association of persons,'
and provides among other things that " no association of persons, any
member of which shall have taken the benefit of such sections (mean-
ing sections 2347, 2348, and 2349 of the Revised Statutes, which pro-
vide how and by whom coal lands may be entered) either as an in-
dividual or as a member of any other association, shall enter or hold
any other lands under the provisions thereof." Other qualifications are
mentioned in the law, such as age and citizenship; but counsel for Kerr
et al. objects to the patenting of entry made by the Utah-Wyoming
Company, as assignee of Carleton, and asks the cancellation of said en-
try on the ground that the company is disqualified to enter because three
of its former stockholders, viz, E. A. Van Praag, Charles M. Gilberson,
and E. H. Murray, are interested in other lands claimed under the coal
law. It is not charged that any of these three persons were at the date
of the entry by the company-January 16,1883-members of the com-
pany or owners of any its stock, and it is shown that they were not.
Van Praag and Gilberson disposed of their stock June 15, 1882, and
Murray sold his one share January 4, 1883.

It is claimed, however, that the fact that the three persons mentioned
were at the date of the purchase by the company from Carleton mem-
bers of said company was such a defect as could not be cured by their
subsequent disposal of their interests; that it was fatal and precluded
the issue of patent to the company.

I do not think this view is sustained by the law.
I am clearly of the opinion that if at the date of entry no single

member of a company which applied to make the entry is disqualified
by reason of interest in any other land claimed or owned under the
coal law, such entry, if there be no other objection, must be regarded
as valid and patent should issue. Your decision on this point is there-
fore affirmed.

You say in closing your decision that "' the proof filed by the com-
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pany is, however, deficient in several particulars," and you specify
one.

I return the papers for your action pursuant to this decision, and
also transmit herewith for your consideration evidence filed by the
company since the case left your office, probably for the purpose of
remedying the defects to which you referred in the language above
quoted.

PRICE-COMPLETED RAILBOAD-CONSTB UCTION-LACHES.

2. FRANX FOSTER ET AL.

The price of coal land is determined by its distance from a completed railroad at date
of entry, irrespective of the preference right of entry.

The maximum price must be paid if the land is within 15 miles of a completed rail-
road, although an inaccessible range of mountains lies between.

The act of July 2S, 1882, did not withdraw lands in the Ten Mile Strip, in Colorado,
from the general rule regulating price.

Whatever rights might have been acquired by certain parties during the suspension
from sale of lands in the Ten Mile Strip were lost by their failure to file declara-
tory statements within sixty days from July 28,1882.

Comnissioner McFarland to the register and receiver at Leadville, Colo.,
October 9, 1883.

GENTLEMEN: I have considered the appeal of Wyndham E. Browne
for and in behalf of Frank Foster et al. from your decision of Febru-
ary 15, 1883, refusing to allow them to enter and pay for certain coal
lands in T. 14 and 15, R. S., 86 W., sixth principal meridian, in Gunnison
County, Colorado, at the price of $10 per acre.

These lands, embracing twenty-three claims of 160 acres each and
two claims of 80 acres each (by J. W. Hurst), are included in the tract
suspended from sale by order of Acting Commissioner Holcomb on
October 7, 1880, on the ground that they lay west of the one hundred
and seventh meridian west from Greenwich. This one hundred and
seventh meridian formed the eastern boundary of the lands belonging
to the Uncompahgre and White River Utes under the treaty of March
2,1868, proclaimed on November 6, 1868. The public urveys had,
however, been extended over these townships through a misapprehen-
sion as to the location of this meridian. They are also within the
ten-mile strip restored to sale, with a saving of the rights of those who
had made entries, settlements, or locations therein by act of Congress of
July 28, 1882.

It is alleged that these lands were occupied and properly filed upon
by declaratory statement, affidavit, &c., as required by law, prior to
their suspension from sale, but that by reason of such suspension the
claimants were unable to make payment and entry, and that during
such enforced delay by them a railroad was extended to within 15 miles
of the lands.



DECISIONS RELATING TO THE PUBLIC LANDS. 731

On January 9, 1883, you wrote to this office for instructions, which
were sent you by letter N, of January 19, following. Acting there-
under you refused to allow entry at a less price than $20 per acre, in
accordance with section 2347, Rev. Stat.

The record shows that the following applications to purchase were
made in your office upon the dates stated:

James W. Hurst, SE. of SE. 4 of See. 18, and SW. 4 of SW. 4 of
Sec. 17, T. 15, S., R. 86 W., applied on January 3, 1883, under declara-
tory statement No. 35, dated August 9, 1880.

Henry Peyton, E. 4 of NW. and W. of NE. 4 of Sec. 18, T. 15 S.,
R. 86 W., applied on January 1, 1883, under declaratory statement No.
35, dated August 9, 1880.

Owen T. ilonaghen, S. 4 of SE. 4 of Sec. 31, and S. I of SW. 4 of Sec.
32, T. 14 S., R. 86 W., applied by Richard Forrest, agent, on January
13, 1883, under coal declaratory statement No. 195, dated October 26,
1882.

Alonzo Hartman, S. , of NW. I of Sec. 5 and S. of NE. 4 of Sec. 6,
T. 15 S., R. 86 W., applied on January 4, 1883, under coal declaratory
statement No. 196, dated October 26, 1882.

James Wfalsh, N. of SW. 4 of Sec. 5, and N. i of SE. 1 of Sec 6. T.
15 S., R. 86 W., applied by Richard Forest, agent, on January 13, 1883,
under coal declaratory statement No. 197, dated October 26, 1882.

Lewis Spencer, N. of NW. 4 of Sec. 5, and N. of NE. of See. 6,
T. 15 S., B. 86 W., applied by Richard Forrest, agent, on January 13,
1883, under coal declaratory statement No. 194, dated October 26,1882.

Frank Foster, S. of SE. 4 of Sec. 5, and N. A of NE. 4 of Sec. 8, T.
15 S., R. 86 W., based upon coal declaratory statement No. 198, dated
October 31, 1882. His formal application to purchase does not appear
among the papers, but counsel state that all the appellants made appli-
cation to purchase in January, 1883.

John L. Roberts, SW. 4, of SE. of Sec. 32, T. 14 S., and W. of NE. 4
and NW. 4 of SE. 4 of Sec. 5, T. 15 S., R. 86 W., applied on January 1,
1883, under coal eclaratory statement No. 201, dated November 29,
1882.

James D. May, SE. I of Sec. 21, T. 15 S., R. 86 W., applied on January
1, 1883, alleging possession since 1880 in his affidavit.

Simon Simineo, N. of NE. 41 and N. 4 ot NW. 4 of Sec. 21, T. 15 S.,
R. 86 W., applied on January 3, 1883, making same affidavit.

W. P. Buttles, S. of NW.4 and N.jof SW.4of Sec. 6, T. 15 S., R.
86 W., applied on January 2, 1883, making same affidavit.

James Knight, SE. I of NW. , E. 4 of SW. 4 and SW. of SE. of
Sec. 7, T. 15 S., B. 86 W., applied on January 1, 1883, making same affi-
davit.

Harry Timmons, . 4 of SE. of Sec. 19, SW. 41 of SW. 4 of See. 20,
and NW. 4 of NW. 4 of Sec. 29, T. 15 S., R. 86 W., applied on January
4, 1883, making same affidavit.
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Mathias Schmitz, SW. 4 of See. 21, T. 15 S., R. 86 W., applied on Jan-
uary 4, 1883, making same affidavit.

E. A. McCord, S. of SW. of Sec. 31, T. 14 S., and N 4 of NW.
i of Sec. 6, T. 15 S., B. 86 W., applied on January 4, 1883, making same
affidavit.

Samuel ill. Dilts, NW. 4 of Sec. 33, T. 14 S., R. 86 W., applied on Jan.
nary 13, 1883, by Henry Peyton, agent, making same affidavit, and on
January 15, 1883, in person.

J. H. Rishel. S. 4 of NE. I and S. J of NW. i of Sec. 21, T. 15 S., R.
86 W., applied on January 4, 1883, making same affidavit.

WakeemanF H. McIntyre, E. of NE. i and N. J of SE. J of Sec. 31, T.
14 S., R. 86 W., applied on January 13, 1883, by Henry Peyton, agent,
making same affidavit, and on January 15, 1883, in person.

James H. B. MlcFerran, N. of SE. 1, NE. I of SW. 1, and SW. of SE.
4t of Sec. 18, T. 15 S., B. 86 W., applied on January 13, 1883, by Henry
Peyton, agent, making same affidavit, and on January 15, 1883, in per-
son.

J. W. Hurst, NW. 1 of SW. J of Sec. 17, and NE. J of NE. 1 of Sec.
20, T. 15 S., R. 86 W., applied on January 3, 1883, adding the above
land to that claimed under his declaratory statement No. 34, and mak-
ing same affidavit as to possession.

Walker Miller, SW. of SW. of Sec. 29, and W. J of NW. and
NW. I of SW. 4 of Sec. 32, T. 14 S., R. 86 W., applied on January 13,
1883, making same affidavit.

Charles S. Bobbins, S. 4 of SE. J of Sec. 8, and N. J of SW. 1 of Sec. 9,
T. 15 S., R. 86 W., applied on January 16, 1883, making same affidavit.

William Deahan, NE. J of Sec. 33, T. 14 S., B. 86 W., applied on Jan-
nary 15, 1883, making same affidavit.

Peter A. Hanson, S. J of NE. J and N. of SE. I of Sec. 8, T. 15 S.,
R. 86 W., applied on January 16, 1883, making same affidavit.

J. L. Tatum, S. J of SW. J of Sec. 28 and S. J of SE. 4 of Sec. 29, T.
14 S., R. 86 W., applied on January 15, 1883, making same affidavit.

I should here state that the above dates are those of the affidavits by
which the parties made application to purchase, not the date when form-
al application was nade to the register. No ndorsement was made
upon the applications by the register showing the date of application
and rejection, as ought to have been done. It is obvious, however, that
such formal application could not have been prior to the dates given.

The claimants having offered to pay for the land at the rate of $10
per acre, and the tender being refused, appeal to this office upon that
ground only. No other question than the price to be paid is drawn into
controversy, and that alone will be considered.

The claimants base their appeal upon two grounds, namely:
First. That there is no railroad within 20 miles of the land sought

to be entered, within the meaning, spirit, and intention of the law, be-
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cause there is a distance between this land and the railroad now in op-
eration, of 6 or 8 miles over an inaccessible range of mountains, which
is wholly impassable for teams or pack-animals of any kind.

Second. That their right to purchase the land at $10 per acre was
preserved by the act of July 28, 1882.

As to the first point raised, the law is very explicit. The land must
be paid for at the rate of $20 per acre where it lies within 15 miles of a
completed railroad, not an accessible completed railroad. I must there-
fore reject the construction urged by the appellants.

Third. It has been decided that the price of coal lands depends upon
their proximity to a completed railroad at the date of payment and en-
try, irrespective of the preference right of entry. (See letter of Secre-
tary Kirkwood to the Commissioner of the General Land Office of Octo-
ber 17, 1881, reported in Copp's U. S. Mineral Lands, second edition,
345; also decision of the honorable Secretary of the Interior in case of
the appeal of James McLean and Thomas H. Norton, May 10, 1882; also
paragraph 12 of coal circular, approved by the honorable Secretary of
the Interior on July 31, 1882.)

The only question involved, therefore, under the second point ad-
vanced by the appellants is whether the delay in payment not being
due to the laches of the parties, the right to purchase the land at $10
per acre is among those rights contemplated by the act of July 28, 1882,
which made the rights of the parties " in all respects the same as if the
lands had been legally subject to their claims when the same were ini-
tiated." (Statutes of the United States passed at the first session of the
Forty seventh Congress, page 178.) The first ground of appeal being
rejected, it is clear that the question of price depends wholly upon the
construction of the above act, which was a remedial statute and took
the case out of the ordinary rules so far as it was in conflict with them.

The construction adopted and heretofore applied by this office is that
the price of coal lands is not affected by the above statute, and that the
general rule that the price depends upon the circumstances at the date
of entry must be followed with regard to lands within the 10-mile strip
ns well as in other cases. The occupation of these lands at any time
after 1868 and prior to July 28, 1882, was irregular and contrary to law,
and the parties acquired no rights by reason of such occupation, or of
any improvements and developments made by them. In the eye of the
law they were mere trespassers. The act of that date extended to them
a protection which they could not claim under the general laws relating
to the public lands and legalized their illegal occupation, permitting
them to hold and ultimately acquire the title to the lands upon which
they had entered. As I understand the statute this is the extent of
the relief afforded thereby. The price of the lands not being men-
tioned (except to provide that it shall not be less than $1.25 per acre)
it must be determined by the general law fixing the price of the par-
ticular class of lands under consideration. (See office letter N of
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March 26, 1883, to Richard Irwin, declining to return $10 excess per
acre; also my letter of January 19, 1883, above referred to, in which
the matters involved in this appeal were determined, so far as regards
this office.)

While the principle above stated applies equally to all the appellants
the applications of all except two would have to be rejected on other
grounds. The records of this office fail to show that any of the above
applicants except James W. Hurst and Henry Peyton, who filed their
declaratory statements Nos. 34 and 35 on August 9, 1880, had filed their
declaratory statements or done any other act recognized by this office
or the land office at Leadville upon the lands claimed by them prior to
the suspension of such lands from sale on October 7, 1880.

It must therefore be assumed, whatever may have been the status of
Hurst and Peyton, that no rights existed in the other twenty-three
claimants until July 28, 1882, at which time the lands were restored to
sale and became a part of the public domain. (See letter of this office
dated August 4, 1882, approved by the honorable Secretary of the In-
terior.)

If these twenty-three claimants were actually in possession of the
lands during their suspension from sale, it became incumbent upon
them to file their declaratory statements within sixty days from its ter-
mination, as required by section 2349, Rev. Stat.

The only declaratory statements by the parties found of record in
this office, after such termination, are those of Owen T. Monaghen,
Alonzo Hartman, James Walsh, and Lewis Spencer, dated October 26,
1882, Frank Foster on October 31, 1882, and John L. Roberts on No-
vember 29, 1882.

These filings show one of two things, either that the parties failed to
comply with the law requiring a declaratory statement to be filed within
sixty days, or that they did not enter into possession of the lands and
commence improvements thereon during their suspension from sale or
before such suspension. In either case they can claim no relief under
the statute, for under the latter alternative their rights cannot be re-
garded as " heretofore" acquired on July 28, 1882 (see section 3 of the
act), and under the former they lost all rights acquired dluring the sus-
pension by their own disregard of the law.

The remaining seventeen cases, in which no declaratory statement
appears to have been filed at any time, and in which the first recognized
step was not taken until January, 1883, are, if possible, still further re-
moved from the relief sought.

It should also be stated that in none of the cases, except those of
Hurst and Peyton, does there appear any proof, other than the affidavit
of the claimant or his agent at the time of making application, showing
occupation of the land prior to suspension.

The aforesaid applications to purchase at the rate of $10 per acre are
therefore denied. You will notify the parties in interest and allow the
usual time for appeal.
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DECLABATORY STATEMENT.

3. J. W. HALLOWELL.

The declaratory statement under sections 2348 and 2349, Rev. Stat., must be made by
the applicant himself.

No conflict or adverse filing appearing of record the claimant is allowed to make his
declaratory statement and affidavit anuvepro tune.

Commissioner McFarland to the register and receiver at Leadville, Colo.,
May 29, 1884.

GENTLEMEN: In the matter of coal entry No. 31, Ute series, made
February 28, 1883, in the name of J. W. Hallowell, the declaratory state-
ment and affidavit required at the time of actual purchase were made
by H. F. Smith, attorney in fact for lallowell.

The regulations under the coal-land law, approved July 31, 1882, re-
quire these, the declaratory statement and affidavit, to be made by the
applicant himself. A claimant may, however, after making his appli-
cation, or declaratory statement and affidavit required at time of actual
purchase, as the case may be, empower an agent to do certain acts, and
certain proofs may be made by an agent or facts established in accord-
ance with ordinary rules of evidence, but these are specifically provided
for in paragraphs 34, 35, and 36 of said regulations.

In this case, though, as no conflict or adverse filing appears of record,
the claimant will be allowed to make his declaratory statement and affi-
davit as above indicated, une pro tnc.

In the proof submitted possession by agent is claimed; proof on this
point is therefore required under paragraph 17 said regulations.

VII.-LOCATION.

PATENTED LODE CLAIM-INTERSECTING VEIN.

1. KE1NEAGE M. GrIFFIN.

A locator cannot enter within the survey lines of a patented lode claim and make a
location coincident therewith, although his discovery shaft be upon ground
owned by himself and excluded from such patent, unless he shows that such lo-
cation is upon a vein or lode which is clearly a cross or intersecting one.

Commissioner McFarland to the register and receiver at Central City,
Colo., March 6, 1883.

GENT LEMEN: It is found upon examination of the survey of the claim
of Keneage M. Griffin upon the Colonel Hall lode, lot No. 1216, min-
eral entry No. 2059, that it embraces the entire claim of Jairus W. Hall
upon the Stevens lode lot No. 665, a prior location, patented January
18, 1881, and that the surveys of both claims are identical to the extent
of 800 feet.
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From the identity of the surveys as aforesaid it is directly inferred
that the lodes embraced within them are also identical to the same ex-
tent, and this supposition is strengthened by the fact that all develop-
ments or improvements shown upon either location are upon the lode
line of the Stevens claim. (See annexed diagram.)

The discovery shaft of the Colonel Hall location is situated upon a
portion of the surface ground formerly embraced by the Coral lode sur-
vey, but now owned by Mr. Griffin and included in his application for
patent. The Coral location having an earlier survey number, and hav-
ing been excluded from the application for patent for the Stevens lode,
in all probability antedates the Stevens location.

Although the Coral is a prior location, and in possession of the Colo-
nel Hall applicant, that fact did not entitle Mr. Griffin to enter from its
surface upon the Stevens lode, and make a location coincident therewith,
without first showing that such location or discovery in no way con-
flicted with the said Stevens claim.

The only legal location which could be made without such showing
would be of a vein which is clearly an intersecting one.

You will so instruct the applicant, and inform him that unless posi-
tive and convincing proof is offered to show that the Colonel Hall loca-
tion is upon a vein separate and distinct from the Stevens lode his ap-
lication will be denied and the entry held for cancellation.

INTERVENING PATENTED GROUND-PARALLEL VEIN-INTERSECTING
VEIN.

2. KENEAGE M. GRIFFIN. (ON APPEAL.)

A location which is separated along the line of the lode by a pateuted lode claim is
invalid as to that portion beyond the patented claim. A parallel vein withinthe
side lines of a patented claim passes with the patent.

Secretary Teller to Commissioner McFarland, December 7, 1883.

SIR: I have considered the appeal of Keneage M. Griffin from your
decision of March 6,1883, declining topatent his claim upon the Colonel
Hall lode, lot No. 1216, mineral entry No. 2059, Central City, Colo.

In this case the applicant for patent claims his discovery shaft to be
on a piece of public land, excepted from survey No. 665, or Stevens's
lode, for which a patent issued in 1881. The exception was of the Coral
lode, which appears to have been surveyed as survey No. 380, to cross
the Stevens or No. 665 survey very nearly from the southeast to the
northwest corners, and was 50 feet wide, and about 600 feet in length.
The applicant now seeks to make the discovery shaft on said excepted
land the discovery shaft of his Colonel Hall lode. It does not appear
whether the shaft described as a discovery shaft was the old Coral dis-
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covery shaft, or whether it has been sunk as the discovery shaft of the
Colonel Hall.

If the vein found in said shaft runs in the direction of the lines of sur-
vey of the Coral lode the applicant might secure on such lode about
600 feet within the side lines of the Stevens survey; but if the course
of the lode or vein is in the direction now indicated by the Colonel Hall
survey it must be either the Stevens vein or one parallel to it. If it
be the same vein, then all between the ground excepted from the Stevens
patent and the line of the Colonel Hall location lying northerly of the
Stevens patent must have passed with the Stevens patent to the per-
sons therein named as the grantees.

The distance between the two last-named points is about 500 feet. If
it be a parallel vein or lode it passed with the Stevens patent, because
it had its apex within the side lines of the ground included in the pat-
ent. If the discovery shaft is on a vein running in the course or direc-
tion of the Stevens lode the applicant can only find within such vacant
lands about 100 feet of lode. Can the applicant having a discovery shaft
on that vacant hundred feet make a valid location on that vein or lode
of a portion of the land not contiguous, and separated by a portion held
and owned by others by virtue of a patent ? I think not. I think, in
order to make a valid location, he must have all portions of his lode
contiguous; that is, there must not be an intervening claim as there is
in this case. I distinguish this case from that of a cross or intersecting
lode, for such a condition is provided for in section 2336 of the Revised
Statutes.

If the locator of a claim on a lode or vein can cross 500 feet of
patented ground, he may if he chooses cross a mile, and, with his shaft
on one end of his claim, he may pass over other property and hold the
other end of a claim. It cannot be supposed such was the intention
of the act of 1872.

If the applicant chooses to take a patent to so much of the lode or
vein as shall be found within the side lines of the Coral lode he may
be allowed to do so by releasing his application for the other portions
of the Colorado Hall lode.

For these reasons your said decision is affirmed.
Herewith are returned the papers accompanying your letter of June

6, 1883.
4531 L 047
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BELOCA TION-AD VERSE CLAIM-DISCO VERY-LOCAL STATUS-PBS-
S UMPTION.

3. WIGHT ET AL. V. TABOR T AL.

Under the mining laws of the United States, and those of Colorado, a mining claim
cannot be relocated so as to embrace ground claimed and possessed by others
under color of title.

Parties who fail t adverse a pending application admit that they have no right to
the ground embraced therein and cannot afterward be heard to set up either an
equitable or legal title to the premises.

It is not necessary that mineral be discover.sd i the discovery shaft if it is discov-
ered within the limits of the claim before adverse rights attach.

Quaere. Can the legislature of a State add further conditions to the provisions of the
United States Statute, which only requires the discovery of mineral within the
claim ?

After entry, where there is no evidence of fraud, and in a question between the
Government and applicants only, if it becomes necessary, in order to support the
entry, to find that applicants had mineral in their discovery shaft, it will be so
found i all cases where the evidence is conflicting.

Secretary Teller to Commissioner McFarland, February 15, 1884.

I have considered the application of the claimants for the Maid of
Erin mining claim, situated in the California mining district, Leadville,
Colo., for patent, and the protest of the owners of the Vanderbilt lode
against the same. The papers show that February 5, 1880, H. A. W.
Tabor and others made application at the United States land office at
Leadville, Colo., to enter the Maid of Erin mine. This application was
based on a location made on the 17th day of JaDuary, 1878, and a relo-
cation made September 20, 1879. In 1878 applicants or their grantor
had sunk a shaft on the premises described in the application, which
they called the discovery shaft. The applicants also sank a shaft near
the center of the property, which in all the testimony has been referred
to as the working shaft. This shaft was from 160 to 170 feet deep, and
was timbered and covered by a frame building, covering a whim for
the raising of the mineral from the shaft. This shaft appears to have
been commenced in 187 8, and discontinued about the 1st of November,
1879. Due notice was published, as required by law, and the time for
filing an adverse claim expired on the 8th day of April, 1880.

On the 18th of September, 1880, S. G. Wight et al. filed a protest in
the local office against the issue of a patent to the applicants, alleging
that the claim described as the Maid of Erin would conflict with the
Vanderbilt location, which was alleged to have been made June 8, 1880.
Protestants alleged that the applicants had no proper discovery shaft,
and that no mineral had been found on the claim, at the time of the
application for a patent.

The Commissioner of the General Land Office ordered a hearing be-
fore the register and receiver to determine the right of the matter.
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On the 9th of November, 1881, the Commissioner of the General Land
Office, after an examination of the evidence taken at such hearing, or-
dered that the entry be allowed, and on the 23d of November, 1881,
the entry was made.

On application filed November 3 for a rehearing the Commissioner
again examined the case and declined to order a rehearing.

On the 17th of December the protestants appealed to the Secre-
tary of the Interior to exercise the supervisory power provided for in
Rule 83.

On the 18th of January, 1882, the Secretary of the Interior directed
the Commissioner to order a further hearing, "as to the discovery of
mineral on the claim of the Maid of Erin, or in its discovery shaft,
prior to the date of location, or on the relocation, limiting the testi-
mony thereto."

Testimony was taken under this order, but not being satisfactory, on
the 19th day of March, 1883, the Secretary ordered a further hearing
on the following points, namely:

1. When the Maid of Erin claimants discovered mineral outside of
their discovery shaft, and within the boundaries of their claim, and at
what point.

2. When the Vanderbilt claimants discovered mineral within the
boundary of their claim, and at what point.

3. When the Vanderbilt claimants discovered mineral within the
boundaries of the Maid of Erin claim.

Testimony was taken on these points, and the case now comes be-
fore the Secretary on the evidence heretofore taken.

It is an admitted fact that the shaft called the Vanderbuilt shaft,
and which is the discovery shaft of the Vanderbilt claim, is not within
the boundaries of the Maid of Erin claim; but the boundaries of the
Vanderbilt claim are so run as to include some portions of the Maid
of Erin claim, and should a patent issue to the Maid of Erin applicants
it will diminish the size of the Vanderbilt claim. A drift was run from
the Vanderbilt shaft to and within the limits of the Maid of Erin claim,
but not until May, 1880. It is not claimed that the protestants did not
have actual as well as constructive notice of the application for patent
of the Maid of Erin claim, but te protestants in their protest aver
that when the application for a patent for the Maid of Erin was pend-
ing they could not adverse, for that they had no mineral within the
limits of the Vanderbilt claim, until after the expiration of the time of
the advertisement. This is given by way of excuse, and to relieve them
from the consequences of the failure to adverse the Maid of Erin appli-
cation; but in the testimony taken during the summer of 1883, Mr.
Wight, one of the protestants, swears that the mineral was first struck
in the Vanderbilt claim on the 10th day of July, 1879, and the ore-body
they struck is the same ore-body found in the Maid of Erin ground.
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Mr. Wight also testifies that ore was shipped from the Vanderbilt shaft
as early as December, 1879. How then can it be said that the protest-
ants could not at the time of the application of the Maid of Erin people
file an adverse claim and institute legal proceedings as required by law ?
He also testifies that the reason no adverse claim was filed was that
he did not know that the vein found in the Vanderbilt shaft extended
into the Maid of Erin ground. He thus contradicts his affidavit made
by way of protest.

It will be seen by an examination of the certificates of location of
the Vanderbilt lode made in 1878, and the one made in 1880, that the
location of 1880 differs materially from that made in 1878. The one
made in 1878 does not extend as far eastward, and contains much less
area than the one made in 1880.

The original location of the Vanderbilt claim was 750 feet in length
and 300 feet in width, containing an area of 225,000 feet. The second
location contained twice as much ground as the first, and included less
than one-half of the original location; so that three-fourths of the sur-
face ground enclosed in the second location was not included in the first
location.

The statutes of Colorado provide for the amendment of an erroneous
location by a relocation, without abandoning the rights secured by the
first location; but a location of that character must be substantially the
same as the old location. Additional ground may be included if by so
doing no interference is had with existing rights; but in this case the
Vanderbilt parties substantially abandoned their first location and made
a new location, taking in ground not before that time occupied by them,
and included in the application of the Maid of Erin people for patent,
which was then ready for entry. At the time of the making of the
Vanderbilt location of 1880, the applicants for the Maid of Erin had many
valuable improvements on the claim; as before stated, they had sunk a
shaft 160 to 170 feet deep, built a shaft house, and put in a whim,
and had advertised the claim for patent. All this. had been done.
without objection from the Vanderbilt people. The second location
gives to the Vanderbilt parties no rights whatever touching that por-
tion of the location including the ground within the side lines of
the maid of Erin claim. It was not a part of the public domain,
being in the possession of the applicants for patent under at least
a color of title. Whether they had complied with all the provisions
of the law or not, there had been such a compliance that full and com-
plete notice was given to protestants and all others, that the occupants
thereof claimed to hold it under the laws provided for the acquire-
ment of title to mineral lands. The law had fixed a time and method
by which parties disputing this claim might be heard, and they did
not avail themselves of that provision. By the failure of the Vander-
bilt claimants to adverse the application of the Maid of Erin, they
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admitted that they had no right to the property, and they cannot now
be heard to set ip either an equitable or legal title to the premises
called the Maid of Erin claim.

It is sought to divest the Maid of Erin proprietors of their title on
mere technical grounds-that there has been a failure to comply with all
the conditions of the law for the acquirement of title to mineral lands.
If there has been a failure to comply with the essential provisions of the
statutes, it is the duty of the Department to withhold the patent. In
dealing with a question of this character it is the duty of the Department
to carry out the spirit of the law. It is asserted by protestants, that the
applicants had no mineral within the boundaries of the claim at the time
of the several locations, nor at the time of their application for patent.
If this was sustained, there would be an end of the question. The ap-
plicant for a patent must have mineral within the surface boundary of
his claim or he is not entitled to a patent. But in this case I have no
difficulty in finding as a matter of fact that at the time of the second loca-
tion of the Maid of Erin mineral had been discovered in the working
shaft before said second location. The protestants allege that this is not
sufficient; that the mineral can only be found in the discovery shaft,
and if not so found then a subsequent discovery of mineral in any other
part of the claim will not entitle the applicants to a patent, and that a
failure to find mineral in the discovery shaft is a non-compliance with
the law of Congress on the subject of the appropriation of mineral
lands. It is not satisfactorily shown that the discovery shaft of the
Maid of Erin contained a defined body of ore. The evidence is con-
flicting on that point, but I do not consider it material to a proper de-
termination of the case, whether there was or was not mineral discov-
ered in the discovery shaft. The applicants or their grantors sunk a
discovery shaft, located on the surface a claim, marking and defining
its boundaries with sufficient accuracy to give notice to all the world
of their intention to appropriate the same under the laws of the United
States as mineral land. Work was commenced on the shaft called the
working shaft, and continued until a body of ore was discovered; and
if such discovery was made before any other party had acquired rights
to the land included within the Maid of Erin claim the rights of the
applicants became fixed, and such discovery of mineral related back
to the original location. But in this case the applicants made another
location, that is, on the 20th of September, 1879, which was at a time
long after the shaft appears to have been extensively worked. There
is a conflict of evidence as to the time mineral was struck in the shaft;
but it may be presumed, for the purpose of supporting an entry made,
that such discovery was prior to the making of such location. In fact
such appears to be the proof.

It is said that the statutes of Colorado made in pursuance of the au-
thority given by the act of May 10, 1872, require that there shall be a
discoveryd in the discovery shaft. The provision is as follows: " Sinking



742 DECISIONS RELATING TO THE PUBLIC LANDS.

a discovery shaft upon the lode to the depth of at least to feet from the
lowest part of the rim of such shaft at the surface, or deeper, if necessary
to show a well-defined crevice." If the legislature of Colorado had a-
thority to require such discovery in the discovery shaft, it is by the pro-
vision of section 2319 of the Revised Statutes (enacted May 10, 1872). It
may be well doubted whether the legislature of Colorado can attach such
a condition to the appropriation of mineral lands, when the national stat-
ute only provides for the discovery of mineral within the claim; but I do
not consider it worth while to consider whether such legislation is author-
ized or not, for after entry where there is no evidence of fraud, and in a
question between the Government and applicants only, it is the duty of
the Department to sustain the entry if it can be done without a violation
of law; and if it is necessary to find that applicants did have mineral in
the discovery shaft in order to support the entry made, it will be done in
all cases where there is a conflict of evidence on that point. In this case
there is such conflict of evidence. I have no doubt but that the Depart-
ment, in such a case as this, would be justified after entry in refusing to
inquire whether there had been a discovery in the discovery shaft, if it
were clear that mineral had been discovered within the limits of the
claim, and all parties claiming adversely had had an opportunity to be
heard before entry. It is the discovery of mineral that entitles the dis-
coverer to a claim; it is equally meritorious whether discovered in the
discovery shaft or in any other part of the surface ground of his claim, as
the national statute is silent as to where it shall be found.

In this case the applicants were the first to discover mineral within
the boundaries of their claim. Due notice of their intention to apply for a
patent was given; a failure on the part of protestants to object within
the time fixed by statute, either in the land office or in the courts, con-
cludes them as to title. As against all the world (save the Gover"-
ment) the applicants were adjudged the owners of the premises de-
scribed in the advertisement. The Government might still demand a
compliance with all the provisions of the law; the applicants alleged
compliance with the law, made application to enter, but were not al-
lowed to do so until a further examination was made; after a hearing
before the local land office, the Commissioner allowed the entry, and
such entry must stand unless the applicants have failed to comply with
the conditions on which such entry was to be made. The Commissioner
has twice held that theie has been such a compliance. I find no failure
on the part of the applicants to conform to the provisions of the law
concerning the entry of mineral lands, and the decision of the Com-
missioner sustaining such entry is affirmed.
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PROTESTANT.-CERTIORAI.

4. WIGHT ET AL. V. TABOR ET AL. (ON REVIEW.)

Protestants have no standing before the Department as litigants.
Assignments of error upon a refusal of the Secretary to reverse the Commissioner's

decision brought before him by certiorari are meaningless, no issue having been
made before the )epartment.

Secretary Teller to Commissioner McFarland, March 6, 1884.

SIR: A. W. Rucker, attorney for S. G. Wight et al., protestants in
this case, filed a notice for a further hearing, alleging error in questions
of fact and law. The protestants have no standing before the Depart-
ment as litigants, but have since the fall of 1881 been allowed to contest
the right of the applicants for a patent, and have received the same
consideration that a litigant does. The protestants failed to establish
either a legal or equitable claim to the premises claimed by applicants.
Protestants' counsel appears to have not only misunderstood the posi-
tion of the protestants before the Department, but the question consid-
ered by the Department. No issues were made before the Department,
and it was not at all necessary that any facts should have been found.
Due notice had been given of the application to enter. All parties in
interest had been given an oportunity to be heard in the courts, had
they desired so to appear. No one appearing, the applicants on their
prima facie case were allowed to enter; and protestants aver that such
entry ought not to have been made, and ought to be canceled. The
Commissioner, after two hearings, decided such entry properly made.
An appeal was then made to the Secretary to revise the finding of the
Commissioner, and order a reversal of the ruling allowing such entry
and refusing to vacate the same. The Secretary, after careful consid-
eration, refused to reverse the Commissioner. Whether he gave a good
reason or a poor one for such refusal was immaterial. No error can be
assigned on such refusal, and the said so-called assignments of error are
meaningless. Of course, if the applicants have failed to comply with
the provisions of the statute, they cannot be allowed to enter, or having
entered, their entry must be vacated. If it is essential to a valid loca-
tion that a discovery of mineral in place be made in the discovery shaft,
that becomes a question to be determined before entry. The Commis-
sioner of the General Land Office twice found that such discovery had
been made. On examination of all the testimony I am satisfied that
there was no mineral in place in the discovery shaft; but I am satisfied
that before other parties had acquired rights in conflict with the rights
of applicants they had discovered mineral within the boundaries of the
original location, and thereupon made a new location in accordance with
law; so it becomes quite immaterial whether the Maid of Ein appli-
cants did or did not have mineral in the original discovery shaft.
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This case has been carefully considered both by the Commissioner
and the Secretary, and there is no reason why the applicants should be
put to further expense and delay. The motion for a rehearing is there-
fore denied, and the patent will issue.

DISCO VERY-OCCUPATION-SEC-BEGATION-AD VERSE CLAIM-APPLICA-
TION-LODE AND SURFACE GROUND.

5. BRANAGAN ET AL. v. DULANREY.

A location based upon a discovery made within the limits of another existing and
valid location is illegal. The rule is otherwise where the first locators fail to
comply with the law within the statutory period prior to the last location.

Lands lawfully located and worked for mining purposes are as completely segregated
from the body of public lands as if a patent had issued for them.

Where the owner of the original location fails to adverse the application for patent
on the junior location, it must be assumed, under section 2325, Rev. Stat., that
the claimant under the junior location is entitled to a patent as against the claims
of the prior locator.

Where an application for patent is adversed, the applicant is at liberty to litigate
with the adverse claimant, or relinquish the ground in conflict and take a pat-
ent for the remainder, or dismiss his application for patent and rely upon his
possessory title.

A location of surface ground which does not include any part of the lode claimed to
have been discovered therein is invalid. Surface ground is an incident of the
lode.

Secretary Teller to Commissioner McFarland, May 1, 1884.

SiR: I have considered the matter of the protest of Patrick Branagan
et al. against the issuance of patent to David E. Dulaney for the Hid-
den Treasure Lode claim, situated in Griffith mining district, Clear
Creek County, Central City district, Colorado, on appeal by Dulaney
from your decision of February 21, 1882, holding his entry for cancella-
tion.

It appears that the claim was located in January, 1872, by seven per-
sons, who claimed 1,400 linear feet, 700 feet running northeasterly and
700 feet southeasterly of the center of the discovery shaft. By virtue
of sundry mesne conveyances the entire interest became vested in Du-
laney and one James G. Thorn, who conveyed to Dulaney (by quitelaim
deed, dated April 28, I472) " all interest in 625 feet, commencing 25
feet west of discovery; thence east 675 feet." November 7,1872, Du-
laney applied at the local office for patent to the Hidden Treasure
lode, designated by the official survey thereof as lot No. 204, being 675
feet in length (commencing 25 feet east of discovery) and 50 feet in
width, and containing seventy-one one-hundredths of an acre. Due
notice of the application was given by publication, and otherwise, pur-
suant to statutory requirements. Whereupon, pending publication, to
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wit, January 4, 1873, Lewis D. C. Gaskill, Daniel Glass, and Samuel N.
Millford filed a protest and adverse claim, alleging (inter alia) that a
portion of said claim conflicted with the location of the Saco lode (sur-
vey 229), owned by them. They instituted suit within thirty days, to
wit, January 31, 1873, and obtained judgment December 8,1874, for all
the land in con dict. Under date of April 8, 1878 (upward of three
years after rendition of judgment), the register and receiver permitted
Dulaney to pay for and enter the whole tract as applied for in the first
instance, i. e., including the area judicially adjudged to belong to the
adverse claimants. March 31, 1879, Patrick Branagan and G. A. Will-
iams filed in your office (throngh their resident attorney) the protest in
question, based upon substantially the same grounds that were set forth
in the protest of (Gaskill et al., which contained certain sworn allega-
tions that you regarded as purely matters of protest, not within the ju-
dicial province, bt which it is competent for the executive to deter-
mine.

It was alleged by Gaskill and his co-protestants that the location of
the Hidden Treasure lode was in a different direction from that de
scribed in the application for patent, and shown by the plat of survey;
that such location ran in a direction more nearly east and west, and lay
to the south of the Saco claim; that no portion of such location lay
within the limits of survey 204; and that Dulaney and his privies have
worked in an easterly direction and south of the Hidden Treasure lode
for a distance (as shown by the diagram) of about 250 feet, but that no
work whatever has been done by him within the limits of the survey.

In addition to the foregoing allegations, Branagan and his co-pro-
testants allege that there is no lode or vein whatever within the limits
of the Hidden Treasure claim save one which is owned by protestants,
and crosses said claim diagonally at a point to the northeast of the mid-
dle thereof; that since the rendition of the judgment in the year 1874,
in favor of the Saco claimants, Dulaney has wholly abandoned his claim
by failing to make the requisite annual expenditures thereon and per-
mitting the old workings thereof to become dilapidated and stopped or
obstructed with debris, by reason whereof they have been inaccessible
for years; that subsequently to such abandonment, and prior to entry
(April 8, 1878), several claims owned by rotestants, and conflicting
with the Bidden Treasure claim, had been located; that they are the
present owners of the Patrick Branagan lode, which was discovered and
located by them and one Henry Asbcroft in March, 1875, as a reloca-
tion of the Tom Thumb claim, theretofore abandoned; that the Tom
Thumb was discovered long before the Hidden Treasure " and was an
entirely different lode, having an entirely different strike or direction;"
and that these affiants have worked upon and developed the Patrick
Branagan lode ever since the location of the same, " and have expended
in work and money upon the same for the development thereof at least

thousand dollars," etc.
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These allegations are corroborated to a considerable extent by the
affidavits of several persons who allege that they resided in the district
where said claims are situated at the time of the aforesaid occurrences,
and that they were cognizant of the same.

Upon the foregoing state of facts, and on the theory that your office
had original jurisdiction in the premises, your predecessor ordered a
hearing March 1.1, 1880, to determine the following questions, to wit:

(1). Whether the land claimed by Dulaney, known as survey No.204,
of the Hidden Treasure lode, is wholly within the original location;
and, if not, to what extent it departs therefrom 7

(2). Whether, if identical, the said location is based upon the discov-
ery of a vein or lode within the limits of the claim located 7

(3). Whether said claim, if properly located, has since been abandoned
by said Dulaney by reason of failure to make annual expenditures
thereon for labor or improvements as required by law; and, if so
abandoned, when 

Pursuant to your office instructions, hearing was duly had May 18,
1880, whereat all parties in interest appeared in person and by attorney.

By your decision of February 21, 1882, the entry No. 999 was held
for cancellation upon the ground, as stated, that-

The original location was based upon the discovery of a vein which
ran in a direction far to the east of the surface ground located, conced-
ing that the location was identical with the survey. 'Ibis being the
case, Dulaney's right of possession of surface ground terminated at the
point where the apex of the vein departhd firom the side lines, and all
of this ground the court gave to the adverse claimants.

It appears from the testimony that on March 19, 1875, Branagan and
his co-protestants located what is known as the Patrick Branagan lode,
which runs nearly due east and west, the side lines of the survey thereof
intersecting those of the Hidden Treasure at acute angles. Some time
about December, 1874, Dulaney claims to have sunk a shaft on the
eastern portion of the Hidden Treasure survey, just a few feet east of
the mouth of the Branagan tunnel, wherein he disclosed the Hidden
Treasure lode, or one running parallel therewith, at least, which he de-
scribes as " a soft or dirt vein." It is alleged categorically, however,
on the other hand, that "these works are 7 or 8 feet northwest of the
north side line of survey No. 204," that the shaft so sunk by Dulaney
("in the breast of the Indigo tunnel") is on one and the same lode as
that disclosed in the Branagan tunnel; that these shafts are connected
in two places, and that Dulaney did no work on his claim until the
spring of 1878.

It further appears from the testimony, and the plats filed as exhibits
therein, that the survey of the Hidden Treasure lode runs N. 350 30'
E., while the protestants allege that the location was made about N. 630
E. from discovery, which, it is virtually admitted, was made some time
in January, 1872, by Dulaney and his co-locators, of a lode or vein at a
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certain point marked discovery " on the plat of survey No. 204, filed
with the application for patent; that this discovery was made "il a
cross-cut tunnel and not from the surface; " that the lode so discovered
was leased to one H. C. Cowles and others, who ran another tunnel to
the east of that from which the discovery was made, where these lessees
struck a lode, which they allege to be the Hidden Treasure lode, and
from which they extracted considerable ore, paying Dulaney a mine-
rent or royalty thereon. This lode lay about N. 630 E., and this work
was performed by the lessees in the spring and summer of 1872. Mean-
time, in May of that year, the Saco lode was discovered in a cross-cut
known as the "O. K. Tunnel." The surface lines of the location of
this lode conflict with those of the Hidden Treasure at the west end,
i. e., the center of the west end of the survey thereof and the center of the
west end of the Saco location are nearly identical, the latter running
thence 100 east of the former.

It will be observed that the Hidden Treasure claim, as delineated
upon the plat (exhibit aforesaid), runs to the north of the Saco claim,
both of them starting from nearly the same initial point and diverging
toward the northeast.

Although these protestants allege that a discrepance exists between
the location and the survey of the Hidden Treasure claim, such allega-
tions are not sustained by the evidence. Such variance, if any, should
be established by affirmative proof. The testinony establishes the fact,
however, that the lode or vein upon which the Hidden Treasure dis-
covery was made by Dulaney et al. in the tunnel is identical with that
in the Saco claim, and nowhere runs in the direction of the survey of
the former; that upward of 50 feet to the eastward of such discovery
the lode branches off in two directions, one spur running along the line
of the Saco and the other to the east thereof; that Dulaney's lessees
worked the latter spur at a point where the top or apex of the same
could in no wise lie within the Hidden Treasure's surface lines extended
downward vertically; that the vein discovered and worked by Dulaney
and others runs in a different direction from the Hidden Treasure sur-
vey; and that although a number of tunnels were run beneath and
across the survey, yet persons who were familiar with these structures
(having assisted in their construction) testified positively that no such
vein is cut by any of the tunnels. It is true, they admit that a dirt or
clay stratum is intersected by two of the tunnels, but they testify that
it contained no suspicion of ore.

While such stratum may be the vein referred to by Dulaney as dis-
closed in the shaft sunk by him in the year 1874, it is manifestly not
the vein upon which the original location was based.

That the area of the Hidden Treasure claim, containing Dulaney's
workings near the discovery thereof, belongs to the Saco claimants by
virtue of the judgment aforesaid there can be no doubt, because such
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area was unquestionably part of the premises particularly described by
those claimants in their declaration in ejeetment "to be the Hidden
Treasure lode, as shown by United States Mineral Suivey No. 204,"
which premises, they alleged, the defendants (Dulaney et al.) entered
into January 29, 1873 (vi et armis), and " unlawfully withhold the pos-
session thereof." I cannot concur with you, however, in the unqalified
proposition that " his right to the remainder of the claim, even if the
lode discovered by him actually lay within the sau e, would be exceed-
ingly doubtful, inasmuch as the judgment of the court in effect declares
that the ground upon which the discovery was made belonged to the
Saco claimants, and a location based upon a discovery made within the
limits of another existing and valid location is illegal."

A location since the 10th of May, 1872, based on a discovery made
within the limits of a claim properly located, and not abandoned or lost
by failure to perform the labor thereon required by law, is an invalid
location; for by the provisions of section 2322, the locator of such claim
has the exclusive right of possession and enjoyment of all the surface
included within the lines of the location, " and of all veins, lodes, or
ledges throughout their entire depth, the top or apex of which lies in-
side of such surface lines." If the locator then has the exclusive right
of the possession and enjoyment, how can a prospector go on such claim
and make a valid discovery He cannot become the owner of that
portion of the vein or lode discovered within a valid location, because
that has been given to the first locator. He has not discovered mineral
on land belonging to the United States, for while the fee to a valid
location may remain in the United States, the exclusive right of occu-
pancy and enjoyment has been given to the locator, and the lands de-
scribed in such location made in accordance with law, usage, and cus-
toms, and maintained by compliance with the laws as to labor thereon,
may be considered as certainly segregated from the body of public land,
as if a patent had issued therefor. But in dealing with this question of
prior location the Department labors under the embarrassment of not
having a record made in the General Land Office of such location, and

there is no data there from which it can be determined in the first in-

stance whether there does or does not exist a prior location, unless ap-
plication for patent tberefor has been filed. And again, a valid location
may be lost by the failure of the locator or his assigns to perform the
labor required by section 2324 of the Revised Statutes. If such loca-
tion is not a valid one, or if it was a valid one at its inception and the
locator has not performed the required amount of labor thereon, a dis-
covery made within the boundaries thereof before work has been re-
sumed thereon under the statute may become the basis of a legal loca-
tion. It does not, therefore, necessarily follow that a discovery made
within the boundaries of a prior location is not a valid location; that
must be determined by first ascertaining the status of the original oca-
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tion at the time the second location was made. It has been the practice
of the Land Office not to inquire as to the status of the original or prior
location when the discovery is made within the boundaries thereof, un-
less an application for patent has been made for such original or prior
location. If the owner of the original or prior location neglects to ad-
verse the applicant for a patent to the junior location, it must be as-
sumed, under the provisions of section 2325 of the Revised Statutes,
that the claimant of such junior location is entitled to a patent as
against the claims of the prior locator. All questions concerning the
proper location and the maintenance of such prior location by the per-
formance of the labor required by statute ought to be, and necessarily
must be, left to the courts for adjudication. This was done in this case,
and the court, by its judgment in favor of the Saco claimants, declared
that the original location was a valid and existing one, and that the
discovery made within such location was iO discovery at all. This con-
cludes the Department on that point; and if, as contended by some,
the discovery of mineral in a discovery shaft, as distinguished from dis-
covery in any other manner, is essential to the existence of a valid
location, Dulaney had no location at all. If, however, we adopt what
I consider not only the more equitable rule, but one most consistent
with the law and the ideas of miners-that is, that the discovery of
mineral at any point within the boundaries of the claim not covered by
the prior locator before other rights intervene will with the previous
act of location make a valid and legal location-then Dulaney may have
had a location such as is contemplated by section 2320 of the Revised
Statutes, although technically he had no discovery shaft; for while he
could not have a location to the extent which he had at first alleged,
yet he might have a location as to so much of his original location as
did not conflict with the Saco locators, and to which other rights had
not attached, if he did discover mineral on that part of the claim not
within the boundaries of the Saco claim.

It should be observed, moreover, that the judgment awarded the Saco
claimants only so much of the Hidden Treasure claim as conflicted with
theirs, thus leaving the residue intact in Dulaney as the original locator,
and as to that portion of the claim the judgment was in effect and
finally for Dulaney.

These protestants should have adversed the Hidden Treasure, but
they merely protested. Having failed to file an adverse claim and in-
stitute suit as provided by the statute (sections 2325-26, Revised Stat-
utes) they must be regarded as protestants, having no rights to be con-
sidered by the Department. It was held by this Department, May 16,
1882, that-

A court of competent jurisdiction is the proper forum in which con-
tests between conflicting claimants can be heard, as the facts alleged
might have been presented in such court upon an adverse claim duly
filed (Bodie Tunnel, 8 Copp, 173). Where an applicant for a mineral
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patent gives the prescribed notice any other claimant of the unpatented
location objecting to the issuance of patent to such applicant on account
of extent or form, or by reason of an asserted prior location, must inter-
pose his objection within the prescribed period, otherwise he will tere-
after be precluded from raising such objection; (Copper Prince Mine,
The Reporter, vol 2, p. 118).

The mining law only authorizes the issuance of patents for lodes or
veins, together with so much surface ground on each side thereof as the
local law sanctions. Section 2325 of the Revised Statutes provides for
the issuance of patents for claims that have been located in conformity
to law. The surface ground is an incident to the lode; Wolfley et al. v.
Lebanon Mining Co. (4 Colorado Reports, 116). In the case of Mining
Company v. Tarbet (8th Otto, 468), the court say: "His right to the
lode only extends to so much of the lode as his claim covers." The term
v-claim "' here undoubtedly means the surface ground claimed in con-
nection with the lode. In other words, the lode must be found within
the exterior lines of the plot of ground marked on the earth's surface in
making the location of a lode claim. But it appears that this was not
the case, and where it is clearly shown, as in this case, that the discov-
ery was not in public lands, although within the boundaries of the origi.
nal location, and that such location does not follow the course of the
lode, and the lode is not within the surface ground of that part of the
location outside of the Saco claim, the law does not sanction the issn-
ance of patent, and entry ought not to have been allowed. The local
land office was also in error in allowing applicant to include in his entry
that portion of the lode found to be the property of the parties wno
brought suit against applicant, even if applicant's right had been per-
fect as to the other portions of the lode. If the applicant had complied
with the law on the subject of the entry of lode claims, lie was entitled
to that portion of his lode unaffected by the judgment of the court, and
of course had the right of entry, if the case was not appealed by either
of the parties to such suit. He might, if lie had desired so to do, have
disclaimed in a proper way in the land office any claim to all that por-
tion of the lode included in the adverse claim, waiving no right he may
have in court. In such a case he would be entitled to take, on making
satisfactory proof of the actual existence of the lode and other compli-
ances with the law, that portion of his lode concerning which there was
no controversy. If the judgment in favor of the adverse claimant was
for all that he claimed, there was nothing for the adverse claimant to
appeal from, and the applicants had the right to treat it as a final judg-
nent ; and the adverse claimant having secured all he claimed, had no
right to object to the entry of the applicants for so much of the vein or
lode as he declai ed, by his proceeding in court, that he did not claim.
If, however, the judgment of the court was that the adverse claimant
had the right only to a portion of the lode claimed by him, no entry
could be made by the applicants including any portion of the lode
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claimed adversely, until such judgment should become final. Section
2326 of the Revised Statutes provides as follows:

" After such judgment shall have been rendered, the party entitled to
the possssion of the claim or any portion thereof may, without giving
further notice, file a certified copy of the judgment-roll with the register
of the land office, together with the certificate of the surveyor-general,
that the requisite amount of labor has been expended or improvements
made thereon, and the description required in other cases, and shall pay
to the receiver $5 per acre for his claim, together with the proper fees,
whereupon the whole proceedings and the judgment-roll shall be certi-
fied by the register to the Commissioner of the General Land Office,
and a patent shall issue thereon for the claim, or such portion thereof
as the applicant shall appear from the decision of the court to rightly
possess."

The contest ended in the court, each party may secure a patent for
whatever portion of the lode he by such judgment is found to rightly
possess. If he rightly possesses it all, he takes all; if a portion only,
he takes that portion only, and his opponent takes whatever he, in like
manner, is found to rightly possess. Each party must still make the
proof required by law. The judgment-roll proves the right of posses
sion only.

The right of an explorer on mineral land under the provision of the
statute is complete when he has discovered mineral and made a loca-
tion in accordance with " regulations prescribed by aw and according
to the local customs or rules of miners in the several mining districts,
so far as the same are applicable and not inconsistent with the laws
of the United States." Such discovery and location gives him, as before
stated, all the veins, lodes, and ledges, the apex of which can be found
within the side lines of such claim. His right of possession is as com-
plete as if he had a Government patent, provided he continues to put
each year the required amount of labor or improvements thereon. If
he does not care to continue to do the required amount of work on
his lode each year, he may apply for a patent, and, having complied
with the onditions prescribed by statute, he receives a Government
title, and is thus absolved from doing further work on his claim. The
Government gives the possessor of a lode his choice, to hold it without
patent or to take patent. If he attempts to take a patent and finds
that he is met with obstacles not anticipated, he may relinquish his at-
tempt to secure a patent, and continue to hold by right of possession.
Thus, when the applicant to enter a lode claim is met with an adverse
claim, he may, if he choose so to do, avoid a legal conflict by dismiss-
ing his application for a patent, and rely on his title by possession given
him by the local laws and customs, and a compliance therewith. If the
adverse is for a portion only of the claim of the applicant, he may elect
to take patent for the portion of his claim that is not in controversy,
and he may withdraw from his application so much of his original claim
as is in controversy. By such withdrawal he leaves the part of his
claim claimed by others in the condition it was before his application.
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He may then abandon his claim thereto, or be may litigate as to his
rights with the party claiming adversely. In other words, a party own-
ing mining property, to a part of which the title is disputed and a part
is not, may, if he so chooses, make his application for so much of his
property as is not in controversy; and if he makes his application and
finds that his title is to be disputed as to a part, he may eliminate that
portion from his application and proceed on the other.

Numerous affidavits, hereinbefore referred to, show that no work has
been performed either by Dulaney or by any one in his behalf upon the
claim embraced in survey No. 204; that whatever expenditures have
been made by Dulaney were upon workings upon ground lying south of
the Saco claim, but not upon the premises for which patent is sought.
The entry. was properly canceled, because it included that portion of the
lode found by the court to be the property of the Saco claimants, and
because the lode is not within the original location. If Dulaney is still
in possession of the lode found to-be his, he can relocate the same under
the provisions of the statute and renew his application, when all parties
claiming adversely to him will have an opportunity to assert their claim
in the proper tribunal.

Barring the hereinbefore-mentioned propositions in which I do not
concur, your decision is affirmed.

DISCO VERY.

6. JAMES MITCHELL ET AL.

Althoughprior to location no discovery of mineral was made within theground claimed,
upon a subsequent discovery prior to application for patent the location became
good and sufficient, in the absence of any adverse rights.

Commissioner McFarland to the register and receiver at Central City,
Colo., May 3, 1884.

GENTLE[E:N : I have considered the application of James Mitchell
and Thomas Hampton, filed by their attorneys D. K. Sickels & Co., of
this city, for a review and revocation of my decision of October 29,
1-883, holding for cancellation their mineral entry No. 1726, made Octo-
ber 4, 1881, for the Cotton lode claim.

The reasons for my said decision are fully set forth in my letter of
October 29, 1883, to you in this case. Briefly stated they were: (1)
That the location of said claim was, when made, invalid, being based
upon an alleged discovery of a vein within ground already appropriated
by the entry of another party, and subsequently patented to that party,
and excluded from the application of the Cotton lode claimants; (2)
that there was no proof of the discovery of a vein or lode within the
ground applied for; and (3) that labor and improvements to the value
of $500 were not shown to have been placed upon the claim for the devel-
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opment of a vein or lode within the claimed surface ground. Decem-
ber 6, 1883, claimants, by Hal. Aayr, their attorney, filed their applica-
tion and evidence in support thereof, for a hearing to enable them to
show that patent for the ground upon which their alleged discovery
was made was improperly issued, and that this ground ought of right
to have been free and open to exploration at the date of the Cotton
claim location. The application for a hearing was denied January 9,
1884, and the conclusions reached in said decision of October 29, 1883,
expressly adhered to.

January 23, 1884, notice of appeal from said decision and specifica-
tions of error were filed. March 15, 1884, claimants withdrew their ap-
peal, without prejudice, filed application for a review as hereinbefore
noted, and several affidavits in support thereof. March 31, 1884, ad-
ditional argument and affidavits and also surveyor-general's certificate
showing labor and improvements to the value of $500 were filed.

Claimants undertake to show that a vein or lode was discovered with-
in the ground claimed prior to location. I am unable, from the evi-
deuce before me, in view of the fact that claimants were fully advised
by my said decision of the absence of proof upon this point, to find that
a discovery within the ground claimed was made prior to location.

The evidence on file shows, however, that a vein or lode was discovered
within the ground claimed prior to application for patent.

No adverse rights to said ground appear to have been asserted.
When the discovery of the vein or lode within the ground claimed was
made there was of record a sufficient notice to all the world of the claim
of said Mitchell and Hampton to the ground applied for. In the ab-
sence of any showing to the contrary it is assumed that the boundaries
of their claim were then plainly marked upon the surface thereof.

Under these circumstances it would, in my opinion, have been wholly
unnecessary, after said discovery, to have again marked the bounda-
ries and again filed notice of location of the ground applied for. The
question of their right to a patent for the ground claimed is between
these parties and the United States alone.

I think this case comes within the decision of the honorable Secretary
in Maid of Erin Mine (Brainard's Legal Precedents, vol. 1, 478) and
that upon the discovery as aforesaid the said location became good and
sufficient. My said decision of October 29, 1883, is therefore revoked,
and the case will proceed toward patent in its regular order.

4531 L o-48
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LOCATION BY REGISTER-BONA-FIDE PURCHASER.

7. RUST AND CRITESER.

Without considering whether a location by a register was in violation of the circular
of August 26, 1876, the entry of bona fide purchasers under thb location should not
be canceled.

Secretary Weller to Commissioner McFarland, May 29, 1884.

Sil.: I have considered the case of mineral entry No. 36, made Oc-
tober 13, 1882, by John Rust and Thomas Criteser upon the " Rust and
Criteser placer," embracing the E. of the SE. i of Sec. 6, T. 34 S., R.
6 W., Roseburg, Oreg., on appeal by Rust and Criteser, from your de-
cision of November 23, 1883, holding their entry as to the W. of the
SE. of SE. 4 of said section for cancellation.

It appears that April 19, 1873, J. C. Fullerton was appointed receiver
of the land office at Roseburg, Oreg., and still holds that office. On
July 5, 1882, he located the W. i of the SE. 1 of the SE. 4 of said sec-
tion as a placer claim, and July 8, following, he sold and conveyed his
right and interest therein to Rust and Criteser. You reject their entry
as respects this tract, on the ground that its location by Fullerton was
in violation of the regulations of your offico.

Without considering your circular of August 26, 1876 (Copp., Novem-
ber, 1876), which prohibits registers and receivers from making entries
of public land on penalty of removal from office, or whether a mineral
location by one of these officers is within the prohibition of the rule,
cancellation of the entry in question would be, in my opinion, manifest
injustice to the entrymen. They purchased in good faith from Fuller-
ton, for a valuable consideration, in ignorance of the rule, and have
since expended more than $500 upon the claim. There is no evidence
of improper conduct on their part, and Fullerton-in whose integrity I
infer you confide from the fact of his retention in office since 1873-
states that be made the location and sale in good faith, not supposing
either to be in violation of your rule. If, however, he knowingly diso-
beyed it and is subject to removal therefor, that fact should not affect
the rights of his grantees against whom nothing appears.

I reverse your decision and allow the entry to stand subject to the
further proofs you require.
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VIII.-MILL SITE.

CONSTB UCTION-SEVERAL TRACTS.

J. B. HOGGIN.

Under section 2337, Rev. Stat., a mill site embraced in an application and entry for
a lode claim may include such number of pieces or tracts, within the restriction
of 5 acres, as may appear to be necessary to the proprietor of the lode claim for
mining and milling purposes.

Secretary Teller to Commissioner McFarland, June 2, 1884.

SIR: have considered the appeal of J. B. ilaggin fom your decis-
ion of November 17 last, in the matter of his mineral entry, No. 174, for
the Mariposa quartz mine and mill sites Nos. I and 2, Coso mining dis-
trict, Inyo County, California. For such mine and mill sites payment
was made and final certificates issued to Mr. Haggin, February 7,1883.

Mill site No. 1 contains 4J acres, and No. 2 one-half of an acre.
In your said decision you hold "that the United States Statutes, and

the regulations thereunder of this office, do not contemplate that more
than one mill site or tract of land for milling purposes may be embraced
in an application for patent for a lode claim," and therefore direct tile
cancellation of one of said mill-site tracts, permitting the claimant to
designate which of the two lie will retain. From this decision an ap-
peal has been taken; and thus is presented for my consideration the
single question whether, keeping within the restriction of 5 acres of non-
mineral land, more than one mill site may be embraced in an. applica-
tion for a vein or lode and patented therewith.

Section 2337 of the Revised Statutes is as follows:
Where non-mineral land not contiguous to the vein or lode is used or

occupied by the proprietor of such vein or lode for milling or milling
purposes, such non-adjacent surface ground may be embraced and in-
cluded in an application for a patent for such vein or lode, and the same
may be patented therewith, subject to the same preliminary require-
ments as to survey and notice as are applicable to veins or lodes; but
no location hereafter made of such non-adjacent land shall exceed 5
acres, and payment for the same must be made at the same rate as
fixed by this chapter for the superficies of the lode. The owner of a
quartz mill or reduction works, not owning a mine in connection tere-
with, may also receive a patent.for his mill site, as provided in this sec-
tion.

Paragraph 72 of the regulations of your office, approved October 31,
1881, and referred to in your decision, is as follows:

To avail themselves orthis provision of law (section 2337), parties hold-
ing the possessory right to a vein or lode, and to a piece of non-mineral
land not contiguous thereto, for mining or milling purposes, not exceed-
ing the quantity allowed for such purpose by section 2337, United States
Revised Statutes, or prior laws, under which the land was appropriated,
the proprietors of such vein or lode may file in the proper land office
their application for a patent, under oath, in manner already set forth
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herein, which application, together with the plat and field-notes, may
include, embrace, and describe, in addition to the vein or lode, such
non-contiguous mill site, and after due proceedings as to notice, etc., a
patent will be issued conveyiing the same as one claim.

You call attention to the last clause of said section 2337, which pro-
vides that the owner of a quartz mill " may also receive a patent for his
mill site, as provided in this section," and to that part of said paragraph
72 which provides for holding " a piece of non-mineral land 7 for mining
or milling purposes.

It appears from your decision that your construction is placed, at
least in part, upon the ground that in said section and paragraph the
singular number only is used. If there were any force in that view un-
der general rules of construction, it would not avail here, because the
Revised Statues provide, in section 1, that " words importing the singu-
lar number may be extended and be applied to several persons or things;
words importing the plural number may include the singular."

The regulation paragraph 72) which follows the statute should in
that respect be construed in like manner as the statute.

It is my opinion that there is nothing in section 2337 which requires
the construction you have placed upon it; and since the amount in
both locations does not exceed five acres, I think in this instance both
mill-site entries should be permitted to stand.

I may add that in some instances it might be necessary for the pro-
prietor of the vein or lode to use or occupy only one piece of non-
adjacent surface ground for mining or milling purposes, and in other
instances more than one piece might be quite necessary and proper. I
think the practice under said section should be to allow the entry of
such number of pieces, within the restriction of five acres, as may ap-
pear to be necessary for such mining and milling purposes.

I therefore reverse your decision; and return the papers transmitted
with your letter of March 3, 1884.

IX.-NOTICE.

EXCL USION.

1. HUGHES ET AL. v. GILBERT ET AL.

Where the plat and notice were posted within the limits of the claim as located, the
posting was sufficient, although on ground which was excluded from the appli-
cation.

Commissioner McFarland to the register and receiver, Leadville, Colo., No-
vember 17, 1882.

GENTLEMEN: I have considered the protests of Charles Hughes and
John M. Winne, which were transmitted with your letters of June 22
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and September 9, 1881, against the application of F. B. Gilbert et al.,
for patent to the Bloomington lode.

The Bloomington lode, as located, embraced a claim 1,500 feet in length
by 300 feet in width. The discovery was made by tunnel, the position
of which, as shown on the survey, is near the southern side line of the
claim. Due notice of the application for patent was given by publica-
tion and by posting in your office during the statutory period. A dia.
grain of the claim and notice of application were also posted-

In a conspicuous place * upon a tree about 5 or 6 feet east
of the mouth of the discovery tunnel, where the same could be easily
seen and examined.

The tree upon which this notice and diagram were posted is situate
within the limits of the Bloomington lode claim, as located. This loca-
tion, however, conflicts with mineral survey No. 902, the Continental
lode claim, to the extent of a little more than half an acre. The mouth
of the discovery tunnel of the Bloomington lode lies within this area,
which is excluded from the pending application. The tree upon which
the posting was made, "about 5 or 6 feet east of the mouth of the tun-
nel," also stands within this excluded tract.

The protestants call attention to the provisions of section 2325, Rev.
Stat., viz, that the applicant " shall post a copy of such plat, together with
a notice of such application for a patent, in a conspicuous, place on the
land embraced in such plat, previous to the filing," etc., and contend
that inasmuch as the notice was not posted on the land actually applied
for, the application for patent should be dismissed. This comprises
the entire burden of the protest, and no other objections are stated.

I am of opinion that the objection is insufficient to warrant this office
in dismissing the application. The law requires that the posting upon
the claim shall be performed before application for patent is filed, and
in a conspicuous place upon the land embraced in the plat of survey.
The plat of survey embraces the entire claim, and the posting was
made in a conspicuous place upon the land embraced in the plat. The
fact that the application subsequently filed relinquished or excluded
that portion of the land embraced in the plat upon which the notice
was posted does not, in my opinion, vitiate the notice.

The posting was evidently in a conspicuous place, hard by the mouth
of the discovery tunnel, and thus the letter and spirit of the law have
been observed.
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PUBLICATION-DISCRETION OF REGISTER.

2. WILLIAm A. ARNOLD.

The selection of newspapers for publication of mining notices is a matter resting in
the sound discretion of the register. Other things being equal, the convenience
of the applicant should be consulted.

Commissioner McFarland to the register and receiver, Leadville, Colo.,
February 19, 1884.

GENTLEMEN: On October 23 last I received a letter from Mr. William
A. Arnold, of Denver, Colo., complaining of the register's action in
refusing to publish notices of intention to apply for patent for mining
claims in the Summit County Journal, a newspaper published at Breck-
enridge, Colo.

The grounds of complaint were substantially as follows: Before mak-
ing application for patent, on behalf of certain clients, for four mining
claims, Mr. Arnold obtained terms from the Summit County Leader and
the Summit County Journal,both newspapers publishedat Breckenridge,
Colo. The Leader offered to publish notices of the four applications
for $90, the Journal for $48, thus making a difference in cost to the ap-
plicants of $42. Upon filing the applications, he requested the register
to direct publication in the Journal, both papers being published equi-
distant from the claims. This the register refused to do unless the pro-
prietor of the Journal would enter into bonds with him for the contin-
uance of regular publication of his paper during the sixty days required
by law.

On November 10 last I called upon you for a full report in the mat-
ter, which the register furnished by letter of November 26 last. He
explains his action by stating that he did not at the time, and does not
now, regard the Journal as " a reputable newspaper of general circula-
tion"; also, that in cases where he has doubts as to the stability of a
newspaper, it has been his custom to require bonds for the continuance
of publication, similar to that mentioned above, and that such bonds
have been promptly furnished by other papers.

The complainant raises the question, What is the legitimate discretion
of the register in regard to the publication of notices ?

Section 2325, Rev. Stat., provides that the register shall publish the
notice " in a newspaper to be by him designated as published nearest
to such claim." This section, according to the construction adopted by
the Department, vests a discretion in the register even as to papers
published at unequal distances from the claim, and he may exercise his
official judgihent in designating a paper which is not the one published
nearest the claim, under certain circumstances. (See Tomay et al. v.
Stewart, Department and Office Decisions, 583.) Where papers are
published equidistant, or very nearly so, from the claim, the decision
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rests entirely with him. (See case of the Omaha Quartz Mine, Copp's
I. S. Mineral Lands, 2d ed., 98.)

The power of designation in the latter class of cases, to which the
one under consideration belongs, being given by the law to the register,
I do not feel authorized to interfere with his decisions. Moreover, he
assigns as the reason for his action a fact that would justify him in de-
clining to order publication in the Journal, even if that paper were pub-
lished nearer the claim than any other paper, viz, that in his opinion
it is not " a reputable newspaper of general circulation," as required by
the rulings of the Department.

It does not seem to me that the register has exercised the power con-
ferred upon him in an arbitrary manner. He has offered to publish
notices in the Journal if its proprietor would assure him, in a manner
which does not appear unreasonable, that its publication would not be
interrupted. No objection has been made to similar demands in other
cases. Without some such assurance, and entertaining doubts as to
the stability of a paper, he would violate his duty if he should direct
publication to be made therein. His action in the present case seems
to me entirely proper.

For these reasons I must decline to interfere in the matter.
I wish to add, however, that where two or more papers of repute and

general circulation are published equidistant, or very nearly so, from
a mining claim for which application has been made, the register should
be guided in the exercise of his discretion by a due regard for the con-
venience of the applicant, all other things being equal.

X.-PATENT.

SUIT TO VACATE-ES ADJUDICATA.

1. TOYAS STARR ET AL.

Where full opportunity has been given for adverse interests to be heard, and the
questions involved have been decided by the Secretary of the Interior, the in-
stitution of suit to set aside the patent will not be recommended upon a petition
which Tests upon allegations before considered, and where no fraud is shown.

Secretary Teller to Commissioner McFarland, November 19, 1883.

SIn: I am in receipt of your letter of the 15th ultimo, i the matter
of the application of T. A. Green, esq., as attorney for certain citizens
of Leadville, Colo., tor permission to bring suit, in the name of the
United States, to vacate placer mineral patents issued to Thomas Starr,
Stevens & Leiter, and others.

You recite very fully the facts in the case and the allegations con-
tained in the affidavits of the witnesses on the part of the applicant.
It is not my purpose to refer to these facts any further than to say that
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upon them I agree with your conclusions, and that upon the presenta-
tion and the questions raised there is no justification for recommenda-
tion of favorable action upon the application. I desire, however, to
remark upon the efforts that are made to disturb the possession of the
property, which has been held by the original locator and his assigns
for a number of years. The patent was issued in the early part of-
1879. Before patent was issued a hearing was had, at the instance of
citizens of Leadville, to determine the character of the land involved,
it having been alleged to be non-mineral. Testimony was taken and
full opportunity was afforded to present all the facts, pro and coh, in-
volved in the application for location of this claim, under the placer
mining law, before the local office in Leadville, and to be heard by the
General Land Office and the Secretary of the Iterior. Parties claiming
interest adverse to the claimants had an opportunity to file an adverse
claim, and have their rights determined in court. The Commissioner,
on the evidence so taken, at that time decided that the application of
Starr should be allowed, giving at length his reasons for this conclusion,
and on the appeal of the case to the Secretary the decision of the Com-
missioner was affirmed. Here was a deliberate adjudication by the
Secretary of the Interior, after (as we are bound to conclude from the
Departmental record of the proceedings) a most careful and thorough
investigation of the facts and the law in the case.

The present applicants for action to set aside this solemn and im-
portant act of the Land Department now set up substantially the same
circumstances and allegations both of law and fact which were consid-
ered before the issuing of the patent, and seem to think that there never
is a time when litigation should end and vested rights be settled be-
yond recall. I know that in times past a certain liberality in granting
similar requests has prevailed in this Department, but I am informed
that of late years a more conservative rule has been adopted in egard
to such matters. The Supreme Court, as well as the circuit courts of
the United States, has laid down principles and requirements as con-
ditions precedent to granting a decree to set aside patents issued by the
Land Department which have been construed, I think, very properly
as an expression of views by the courts to the effect that the officers and
Departments of the United States Government should not, without very
good and sufficient reasons, institute proceedings of the character asked
for by the applicants in this case.

If I were convinced that the patent to Starr and others was issued
upon false and fraudulent evidence, so introduced without opportunity
for proper examination or rebuttal, as to necessarily affect the judg-
ment of the officers of this Department, I should feel it my duty, unless
innocent purchasers had acquired possession of the property, to request
the Attorney-General to institute the appropriate proceedings; but
mere general allegations of fraud and misrepresentation will not suf-
fice, and to deliberately decide in effect, in the absence of such absolute
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proof of fraud, that my predecessor, and the officers under him, reached
an erroneous conclusion is to invite not only want of respect for the
adjudications of this office and the dependent patents, but endless liti-
gation. It is obvious that if such a course were to be adopted titles
in the Western country would be of little value, and the growth of com-
munities upon the public lands would be retarded or stopped alto-
gether.

You will please furnish to Mr. Green a copy of your letter to me
and of this letter, as an answer to the application which he makes in
behalf of certain residents of Leadville, Colo.

APPLICATION TO SET ASIDE PATENT-HEARING-EXPENSE.

2. ALEXANDER MOORE ET AL.

Where one attacks an existing patent on allegations of fraud with the purpose of
himself entering on vacation of the patent, and a hearing is ordered to ascertain
the facts, he should make such full prima facie showing at his own expense as
will enable the Land Department to decide whether it will request suit to vacate
the patent.

If the party attacked desires to rebut such rimafacie showing, he should submit his
testimony at his own expense.

Secretary Teller to Commissioner McFarland, February 27, 1884.

SIR: On June 18 last I considered the respective applications of
Alexander Moore et al. for proceedings to set aside the patents under
the pre-emption laws, and the lists to the State of California for the
subdivisional parts of Sec. 12, T. 1 N., R. 1 E., in the San Francisco,
Cal, land district. The applicants claiming that the tracts in question
are coal lands, and not subject to such patents and listing, applied to
purchase them under the act of March 3, 1873 (17 Stat., 607), and filed
affidavits tending to show that the lands were of such character. As
preliminary to the proceedings asked for, I directed that you order a
hearing to ascertain the facts.

Under date of the 20th instant you transmit to me a letter from the
local officers to you, from which it appears that they ordered such hear-
ing, that all parties in interest were present upon the day assigned, but
that no testimony was submitted in consequence of disagreement be-
tween them as to which party should deposit money therefor. The
local officers thereupon asked instructions from you "to govern this
and similar cases," and also " where (aside from a homestead entry) an
entry is attacked for non-compliance with law, which party is to be held
responsible, and required to deposit for cost of testimony, or whether
each must pay for testimony submitted by them," and you transmit the
same with accompanying papers to this Department.

Without intending to establish any new rule of general practice, I
think that where one attacks an existing patent on allegations of fraud,
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with the purpose of himself entering the land on vacation of the patent,
and a hearing is ordered to ascertain the facts, he should make such
full primafacie showing at his own expense as will enable this Depart-
ment to decide whether it will request suit to vacate the patent. If
the party attacked desires to rebut such prima facie showing, he also
should submit his testimony at the hearing at his own expense, unless
he elects to let the matter proceed and take the risk of making his de-
fense in court, and you will direct the local officers to apply this ruling
to the present case.

DECEASED OWNER-APPLICATION BY ADMINISTRATOR.

3. HENRY WOOD, ADMINISTRATOR.

A patent upon an apriteation made by the administrator of a deceased owner should
issue to the heirs of such deceased owner.

Commissioner McFarland to the register and receiver, Salt Lake City, Utah,
May 24, 1884.

GENTLEMEN: In the matter of mineral entry No. 941, made by
"Henry Wood as administrator of the estate of Isaac S. Waterman, de-
ceased, and in trust for said estate and the heirs, devisees, and lega-
tees thereof," September 27, 1883, for the Summit lode claim, the regis-
ter-s certificate of posting notice is herewith returned that the register
may attach thereto the notice therein referred to as attached. In all
cases where such proof of posting notice is submitted, the notice therein
referred to should be attached to the register's certificate.

The application for patent is made by said Wood, who, as administra-
tor of said estate, therein alleges himself to "be in the exclusive posses-
sion of said mining claim as trustee for the heirs, devisees, and estate
of said deceased." Following my decision in the Union lode claim min-
eral entry 478, communicated to you under date March 23, 1883, the
register's final certificate of entry is herewith returned, that if, after due
notice to the parties in interest, no objection is made, the register may
correct said certificate so as to show entry of said claim by "the heirs
of Isaac S. Waterman, deceased."
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XI.-PLACER CLAIM.

ADDITION.AL LOCATION-EXPENDITURES.

1. JOSEPH M. KNAPP.

Where an application for patent embraces a placer location properly made and assigned
to applicant, and also additional ground claimed by virtue of a relocation by him-
self of the original location, enlarging its boi~daries, such additional ground
must not exceed the amount of 20 acres. As such application embraces land claimed
under two separate locations, $500 must be shown to have been expended upon or
for the benefit of each location.

Commissioner McFarland to the register and receiver at Leadville, Colo.,
October 16, 1883.

GENTLEMEN: In the matter of mineral entry No. 1573, made January
17, 1883, by Joseph M. Knapp, upon the "Corkscrew Placer," I find on
examination that the applicant, in his affidavit that plat and notice re-
mained posted on claim during the sixty days of publication, has failed
to give the date of posting. A new affidavit is required giving date of
posting. The application for patent embraces two locations, and the
applicants have failed to furnish a certificate of the surveyor-general that
not less than $500 worth of work has been expended upon or for the
benefit of each separate location.

You must require applicant to comply with paragraph 8 of circular of
this office of the 9th of December, 1882.

I find, farther, that the original location was made by Leonard S. Bal-
low and William H. Strohm, and embraced thirty-eight acres, which was
subsequently sold and conveyed by them to the applicant for patent;
that afterwards, to wit, on the 16th day of June, 1882, the said Knapp,
applicant for patent as aforesaid, made an additional location, embrac-
ing the 38 acres acquired by purchase from Ballow & Strohm, with the
addition of enough more to make the area of his claim 66.23 acres, to
wit, an addition of 28.23 acres.

Thus, aspurchaser under the location made by Ballow and Strohm, ap-
plicant claims 38 acres, and by virtue of the relocation made by him on
the l6th (lay of June, 1882, he claims 28.23 acres additional. Applicants
claim as purchaser to said 38 acres is perfect, as shown by the abstract
of title, and would be to that extent, in the absence of the relocation,
approved for patent on receipt of satisfactory proof on the points indi-
cated.

Under the regulations of this office, said relocation of June, 1882, must
be restricted to 20 acres additional to the area covered by the purchase
from Ballow and Strohm, and said amended location being in excess of
20 acres additional to the 38 acres acquired by purchase from the origi-
nal locators, the same is null and void as to such excess, and to that ex-
tent must be canceled.

Outside of his original purchase the applicant will, however, be allowed
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to designate the 8.23 acres or portion of the claim to be canceled, and
after such designation has been made, the survey will have to be amended
to conform thereto.

CONSTRUCTION-LEGAXL S UBDI ISIONS-UNNA VIGABLE STREAMS-USU-
FR UCT.

2*WILLIAM RABLIN.

Sections 21329 to 2331, Rev. Stat., should be construed as requiring placer claims sit-
uated upon surveyed lands to conform to the legal subdivisions thereof, only where
reasonably practicable.

A placer location may include the bed of an unnavigable stream, and the locator has
an usufruct in the water therein.

Secretary Teller to Commissioner MoFarland, Janitary 5, 1884.

SIR: I have considered the appeal of William Rablin from your de-
cision of January 16, 1883, holding for cancellation his mineral entry
No. 819, for the Bear River Extension Placer, in Sees. 12, 13, and 14, T.
15 N., R. 9 E., Sacramento land district, California.

It appears that the location was made since 1872, and after official sur-
vey of the adjacent territory, that it covers the bed of Bear River for
some 12,000 feet and a small quantity of surface-ground along its banks,.
and that it does not conform to the system of surveys. From the evi-
dence on file it appears that the " Bear River" is a very small, unnav-
igable stream, winding through a canon, with precipitous, non-mineral,
and uncultivable banks, wherein have accumulated extensive placer de-
posits, which are embraced in said location.

Your decision is grounded on the alleged fact that the location does
not conform "1 as near as practicable " to the system of public surveys,
for the reason that the law requires " that placer locations upon the sur-
veyed lands shall conform to the public surveys in all cases, except where
this is rendered impossible by the pievious appropriation or reservation
of a portion of the legal subdivision of ten acres upon which the claim
is situated." I think that sections 2329 to 2331, Rev. Stat., should not
receive so narrow a construction. While they provide-for ten-acre subdi-
visional surveys, they alsocontemplate cases where itis not practicable to
conform the location to such subdivisional lines. They do not limit such
cases to those where there has been a prior appropriation of apart of the
subdivision, but extend it to every case where it may be impracticable
to so locate the claim. The expression" asnear as practicable" is there-
fore to be read " as near as reasonably practicable," and in each case
presenting itself a sound discretion must be exercised in determining
the question of practicability. It would bemanifestly improper to limit
it to a single case, namely, a prior appropriation of part of the subdi-
vision, as your office seems to have done for such a case is provided
for by the general laws concerning the disposal of public lands, and in



DECISIONS RELATING TO THE PUBLIC LANDS. 765

the placer-mining statutes, Congress has evidently intended to provide
for cases where the situation of the deposits is such that conformity of
the location with subdivisional lines is unreasonable. It was the inten-
tion of the mining laws, generally, to permit persons to take a certain
quantity of land fit for mining, and not to compel them to take such a
quantity irrespective of its fitness for mining. The act of July 9, 1870,
which expressly required placer locations to conform to the lines of the
public surveys, was unreasonable, a hardship, and in contravention of
the established custom of the mining regions; therefore it was modified
by the act of May 10, 1872, so as to provide for exceptional cases where
reason aild common-sense required a different regulation. Such an ex-
ceptional case, in my judgment, is that now before me, where the entire
placer deposit in a canon within certain limits is claimed, and where the
adjoining land on either side is totally unfit for mining or agriculture.

As to the additional reason for cancellation suggested in your decis-
ion, namely, that it is against public policy to allow placer-mining in
the beds of unnavigable streams, and that the patentee would obtain
a right to and control over the water, it is not necessary to discuss these
points at length, I think. It is well settled that if the beds of unnavi-
gable streams contain mineral deposits they may be appropriated for
mining purposes, and that, as to the water, the locator obtains only an
usufruct in it.

For these reasons your decision is reversed.
Herewith are returned the papers accompanying your letter of March

20, 1883.

XII.-PRACTICE.

HYPOTHTETICAL CASES.

1. WILLIADm LLOYD PEACOCKE.

The Department will not decide questions irregularly presented.

Commissioner McFarland to William Lloyd Peacocke, Salida, Colo., De-
cember 14, 1883.

SIn: Your letter of the 1st instant to the honorable Secretary of the
Interior, asking a decision as to the validity of your coal declaratory
statement No. 5, at the time it was made at the land office at Del Norte,
has been referred to me for reply.

You are advised that the Department declines to express an opinion
on hypothetical cases. When the case comes up in proper form it will
be decided.

I have stated substantially the same thing in three former letters to
you on this subject. You will no doubt see the impropriety of a de-
cision in a case irregularly presented, without a full knowledge of the
facts, and without opportunity for other parties to be heard.
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NOTICE-HEARING.

2. MOYLAN C. Fox.

The Rules of Practice in regard to notice must be strictly followed.
Because of failure to do so, the case is remanded for rehearing after due notice.

Commissioner McFarland to the register and receiver, Salt Lace City, Utah,
JMarch 5, 1884.

SIR: I am in receipt of your letter of January 15, 1884, transmitting
the testimony taken in the matter of the application of Moylan C. Fox,
for the Selah lode, lot No. 148, Ophir mining district, Tooele County,
IUtah.

The record in the case shows the following facts:
On July 10, 1883, the above application was presented to you and

rejected, because it conflicted with four prior applications, viz: Mineral
applications Nos. 107, upon the "Miami" lode; 392, upon the "Etna"t
lode; 393, upon the " I. X. L." lode; and 395, upon the "Grecian Bend"
lode.

The applicant for the Selah" lode alleged the abandonment of the
mining claims upon which said prior applications had been made, and
at his request the papers in the case were forwarded to this office for
review. On October 10, 1883, I directed you to order a hearing, in ac-
cordanee with the Rules of Practice, to determine whether or not the
"Grecian Bend" lode (lot No. 116), the " Miami" lode (lot No. 52), and
the a I. X. L." lode (lot No. 115) had been abandoned. The " Etna"
lode (lot No. 117) was made the subject of a separate letter and order.

On October 23 following you issued notice of a hearing, to be held
on November 30, 1883, to ienry W. Lawrence and Clara C. Darling,
applicants for patent for the " Grecian Bend" lode claim; Theodore F.
Tracy and William A. Rooks, applicants for the "Miami" lode claim;
and Charles H. Raymond, applicant for the "I. X. L.' lode claim.
Upon a proper showing that personal service could not be made upon
Tracy, Rooks, and Raymond, you ordered publication of the notice for
thirty days in the Salt Lake Weekly Tribune. The record shows that
such notice by publication was properly given from October 25 to No-
vember 29, 1883. There is, however, no proof that a copy of the notice
was mailed to Tracy, Rooks, and Raymond, or posted upon the land in
controversy, as required by Rule 14 of the Rules of Practice.

Personal service was made on Lawrence and Darling on November
2, 1883, as appears by the affidavit of Samuel L. Spray, United States
deputy marshal.

On November 13, 1883, the contestant, Fox, appeared with counsel
and witnesses, and, after filing "due proof of service of notice," as
you state, submitted testimony, upon which you decided that the
" Grecian Bend," " Miami," and "I. X. ." lode claims had been aban-
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doned. You report that the parties in interest were duly notified of
your decision and of their right of appeal, and that thirty days had
elapsed after such notice at the date of your letter, and that no appeal
had been filed.

I cannot, however, approve your decision, in view of the irregular-
ities apparent on the face of the record. Besides the defect in proof
under Rule 14 of Practice, mentioned above, which might possibly be
supplied now by the contestant, the notice to Lawrence and Darling
was insufficient under Rule 8, which requires at least thirty days' notice
of a hearing to be given. Notice was not served until November 2 of
a hearing to be held on November 30 following-a plain disregard
of the rules of procedure. ee my letter of August 13, 1883, to the
register and receiver at Fargo, Dak., requiring a strict compliance with
the above rule. (10 Copp's Land Owner, 189.) In cases like the one
under consideration, where the superior standing before the Department
acquired by the former applicants is to be attacked, the contestant, in
order to destroy that precedence, must strictly observe the rules of pro-
ceeding which govern such action. See office decision in O'Dea v.
O'Dea (10 Copp's Land Owner, 290), where a rehearing was ordered
because the affidavit for notice by publication was filed after such
notiee.

Because of the irregularities mentioned, the case is remanded to you
for rehearing after due notice.

CERTIORARI-APPEAL-ABANDONMENT-ENTRY-PUBLIC DOMAIN-
PA TENT.

3. F. P. HARISON.

Certiorari is not a writ of right, but whether it shall issue in any ease lies within the
discretion of the tribunal to which the petition has been addressed.

Where it appears that the failure to appeal is not due to the laches of the party, it
does not prejudice his rights. --

Entry gives the purchaser complete equitable title, which is not subject to forfeiture
under the provisions of section 2324, Revised Statutes. An entry made before the
circular of July 6, 1883, went into operation might properly embrace more than
one lode location.

Where an entry has been erroneously canceled the claim covered thereby cannot be
appropriated by mere strangers to the record, who had located it while the entry
was still subsisting. Such entry should be reinstated.

The right to a patent is not traced beyond the entryman.

Secretary Teller to Commissioner McFarland, June 2, 1882.

SIR: I return herewith the papers certified by you November 20,
1883, pursuant to my direction of the 7th of that month, in the matter
of the application of one F. P. Harrison for patent for the Gold Blos-
som quartz mining claim, designated as srvey No. 39, situate in the
Ophir mining district, Placer County, Sacramento district, California.
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It appears that Harrison applied, November 13,1875, fr 3,000 linear
feet of the Gold Blossom quartz lode, 1,500 feet whereof having been
located November 9, 1872, by J. H. Grossman et at. (who conveyed
same to him by deed dated July 2, 1875), and 1,500 feet March 20, 1873,
by himself.

Notice of such application was duly given by publication and other-
wise, pursuant to legal requirements, and no adverse claim having been
filed during the period of publication, Harrison paid for and entered
his claim, per mineral entry No. 457, January 22, 1876.

Two days thereafter he sold and conveyed by deed, dated January
24, 1876, the westerly 1,500 feet of said claim " to James H. Crossman
and Mrs. Johnson."

February 21, 1877, Harrison died at Auburn, Placer County, Cali-
fornia.

December 12, 1878, your office held said entry for cancellation, upon
the ground that the application embraced two separate locations sur-
veyed as one claim, and that the plat and notice were not posted on
each location.

September 2, 1880, the register reported to your office that Harrison
had been notified by letter dated January 8, 1879, of said decision of
December 12 preceding, but that he had not appealed therefrom.

December 30, 1880, the register reiterated his former report.
No further action appears to have been taken until January 20, 1883,

when Crossman's attorney forwarded his affidavit to your office, alleg-
ing sole ownership in the whole of said claim by virtue of a certain
deed from Harrison executed and delivered shortly after he had made
the entry in question; that he did not learn of the said action of De-
cember 12, 1878, until the autumn of the year 1882, when he requested
that the surveyor-general of California be instructed to so modify and
amend the survey of said claim as to embrace only the western 1,500
feet thereof.

January 30, 1883, the register forwarded to your office the petition
of W. H. Power and P. C. Du Bois (signed by both, but only sworn to
by Du Bois) for a hearing to determine the question of the applicant's
abandonment of his claim, said petitioners alleging failure on his part,
and on the part of his privies in estate, since the year 1875, to perform
the requisite amount of annual assessment labor or make such improve-
ments upon said claim; that on August 13, 1880, one D. W. Spear,
finding said claim " vacant, unoccupied, and open to location, proceeded
to locate and did locate" the western " 1,500 linear feet of said Gold
Blossom ledge," etc.; that Spear continuously thereafter held and
worked his claim until the 29th November, 1882, " when these petition-
ers succeeded by purchase and conveyance to all the right, title, and
estate acquired by said Spear by virtue of said location, etc., * *

and are now in possession thereof, working the same," for which they
desire to apply for patent.
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March 10, 1883, you denied (Jrossman's application for an amended
survey of said claim, and canceled the entry in question, but held that
if he desired to obtain a patent for 1,500 feet thereof, he could apply
to the surveyor-general to have the same surveyed. April 9, 1883,
Crossman appealed from such action, but October 20 ensuing you de-
nied his right of appeal. Wherefore he applied for certiorari pursuant
to Rules 83 and 84 of Practice.

The action of your office was based upon the ground that the claim
in question had been surveyed as one claim; that the plat and notice
were not shown to have been posted separately upon the several loca-
tions; that no appeal having been taken from the aforesaid decision
holding the entry for cancellation, such decision had become final; and.
that the applicant having had his day in court, and the time within
which he could have exercised his right of appeal having expired,
neither he nor his assignee could be heard as a matter of right.

Certiorari is not a writ of right, but whether it hould issue in any
case lies within the discretion of the tribunal to which such petition
has been addressed. Inasmuch as such petition in the premises seemed
to discover a primafacie basis for the issuance of such writ, substan-
tial injustice appearing to have been done by the action of your office,
I accordingly, by my letter of November 7, 1883, directed you to certify
the proceedings in question to this Department.

It is true that no appeal was taken from the aforesaid decision of
December 12, 1878, but the record discovers prima facie proof of the
decease of the applicant, Harrison, February 21, 1877. Such proof
would seem to account for his alleged laches or failure to appeal from
said decision, and if no dereliction is chargeable to decedent, none can
be charged against his privy in estate, Crossman, he never having
been notified.

By your aforesaid decision of March 10, 1883, you very properly held
that " so long as Harrison's entry remained uncanceled, a second appli-
cation for patent could not be allowed;" but you further held that
" the entry being now disposed of, the land will be subject to appropria-
tion by the application of the first qualified applicant, and any person
having adverse rights may have them determined and adjudicated by
the local courts."

The entry in question had lain dormant in your office for upward of
seven years before it was finally canceled, and all the antecedent basic
proof was presumably regular and sufficient.

It is an elementary principle of law that when any judicial or official
act is shown to have been performed in a substantially regular manner,
it is presumable, and it may be generally assumed, that the formal
prerequisites have been complied with. But said entry having been
erroneously'canceled, I do not regard the claim covered thereby as sub-
ject to appropriation by these petitioners, who are mere strangers to'
the record.

4531 L o-49
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They have attempted to relocate a portion of the mining claim, which
had been entered and paid for by decedent Harrison, with full knowl-
edge of the existence of the entry. The theory of their protest seems
to be that they have a legal right to relocate the claim in question at
any time prior to the issuance of patent, based upon the failure of the
mineral applicant or his privy in estate, Crossman, to perform the an-
nual labor or make the rquisite improvements upon said claim.

The sole question, therefore, to be considered is, whether such claim
is subject to relocation by strangers, in the interim of entry and the
issuance of patent, even though the entryman may have failed to
perform the labor or make the improvements required by section 2324
of the Revised Statutes.

Section 2324, Revised Statutes, has reference solely to title by right
of possession, and does not in any way conflict with titles acquired by
purchase; for, in the latter case, both must be in one and the same per-
son. The mining laws require certain acts, in the nature of conditions
precedent, to be performed before an entry is made, and the validity of
the entry is made to depend upon the facts existing at the time it is
made, and not upon anything which the claimant may do, or omit to
do, afterwards. * * *

The true rule of law governing entries of the public lands, to which
mineral lands form no exception, is that when the contract of purchase
is completed by the payment of the purchase-money and the issuance
of the patent certificate by the authorized agents of the Government, the
purchaser at once acquires a vested interest in the land, of which he
cannot be subsequently deprived, if he has complied with the require-
ments of law prior to entry; and the land thereupon ceases to be a part
of the public domain, and is no longer subject to the operation of the
laws governing the disposition of the public lands. In such cases there
is a part performance of a contract of sale which entitles the purchaser
to a specific performance of the whole contract without further action
on his part. When the proofs are made, and the parchase-money paid,
the equitable title of the purchaser is complete, and the patent when
issued is evidence of the regularity of the previous acts, and relates to
the date of entry, to the exclusion of all intervening claims.

In short, an entry made is in all respects equivalent to a patent is-
sued, in so far as third parties are concerned.

As the doctrine is firmly established that where several concurrent
acts are necessary to make conveyance the original act shall be pre-
ferred, and all subsequent acts shall have relation to it, it is held that
an entry made is equivalent to a patent issued, within the meaning and
intent of section 2324 of the Revised Statutes.

See decision rendered by this Department March 4, 1879, in re Ameri-
can Hill Quartz Mine, Copp's U. S. M. L., 255 for a rsume of the in-
tendment of the law in question.

The right to a patentonce vestedistreated by the Government, when
dealing with the public lands, as equivalent to a patent issued. When,
in fact the patent does issue, it relates back to the inception of the right
of the patentee, so far as it may be necessary to cut off intervening
claimants. (Stark v. Starrs, 6 Wallace, 402; Witherspoon v. Duncan,
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4 d., 218; Opinion of the Attorney-General, 8 Copp, 72; and Graham
v. Hastings and Dakota R. R. Co., 9 id., 236.)

Section 2324, Rev. Stat., contemplates that the prescribed amount of
labor or improvements be performed and made annually upon each and
every mining claim until patent shall be issued therefor; but it will be
observed that such requirement is inapplicable to a case where the ap-
plicant has paid for and entered his claim, as has been done in the
premises; inasmuch as the language of the section has reference merely
to the right of possession-which is the very lowest grade of title known
to the mining laws or any other law. The preliminary act of location
is a basis for the vested possessory right, which is recognized by law,
and of which the claimant cannot be dispossessed save upon the ground
of absolute abandonment.

Section 2324, the only statute affecting this question, must be con-
strued in connection with section 2325. Both have reference to the pos-
sessory title of an applicant for patent, and the mode of acquiring pat-
ent; the latter providing that, if no adverse claim is filed during the
period of publication, it shall be assumed that none exists. It would,
therefore, seem immaterial, after proceedings under section 2325, whether
or not the requirement of section 2324 is complied with to the extent
named in your decision, because, if parties have not been properly noti-
fied, or have paid thelr share of the assessment work, they must still
file their adverse claim under the proceedings contemplated in section
2325. They waive their rights by failure to file such claim; and upon
such failure, the law not only assumes that no such claim exists, but if
the antecedent publication and attendant proceedings have been regu-
lar, all that might be set up by suit in court has been adjudicated in
favor of the applicant. (Grampian Silver Mining Company, 9 Copp,
113; Copper Prince Mine, The Reporter, vol. , p. 118.)

It was not a part of the public domain, being in the possession of the
applicants for patent under at least a color of title. Whether they had
complied with all the provisions of the law or not, there had been such
a compliance that full andcomplete notice was given to protestants and
all others that the occupants thereof claimed to hold it under the laws
provided for the acquirement of title to mineral lands. The law had
fixed the time and method by which parties disputing this claim might
be heard, and they did not avail themselves of that provision." (Maid
of Erin Mine, Brainard's L. P., 478.)

With respect to the several grounds upon which the aforesaid decis-
ions of your office were based (see same recited spra, p. 4), and more
especially the ground upon which the decision of December 12, 1878,
was based, and reiterated in those ensuing, to wit, " The established
rule of this office precludes the embracing of more than one lode claim
in one application for patent," &c., it will be observed that while you
may have regarded the first utterance in question as in accord with
the full measure of the light you then possessed upon the subject,
the subsequent reiterations of such utterances cannot now be so re,
garded, in the light of recent judiciai interpretations of the law of this
case, especially those of the United States Supreme Court.
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As was thereby very aptly said in the case of Smelting Co. v. Kemp
(104 U. S., 636):

The last position of the court below, that the owner of contiguous lo-
cations who seeks a patent must present a separate application for each,
and obtain a separate survey, and prove that upon each the req~ired
work has been performed, is as untenable as the rulings already con-
sidered. The object in allowing patents is to vest the fee in the miner,
and thus encourage the construction of permanent works for the devel-
opment of the mineral resources of the country. Requiring a separate
application for each location, with a separate survey and notice, where
several adjoining each other are held by the same individual, would
confer no benefit beyond that accruing to the land officers from an
increase of their fees. The public would derive no advantage from it,
and the owner would be subjected to onerous and often ruinous bur-
lens. * * It was, therefore, very natural, when patents were

allowed, that the practice of presenting a single application with one
survey of the whole tract should prevail. It was at the outset, and
has ever since been, approved by the Department, and its propriety
has never before been questioned. Patents, we are informed, for min-
ing ground of the value of many millions of dollars, have been issued
upon consolidated claims, nearly all of which would be invalidated if
the propositions assumed by the defendants could be sustained.

In the light of the aforesaid precedents, I am of the opinion that the
several grounds of your objections, hereinbefore recited, are wholly un-
tenable; that the entry canceled pursuant to your decision of March
10, 1883, should be reinstated forthwith, and patent issue thereupon to
F. P. Harrison, his heirs or assigns, for the 3,000 linear feet covered by
such entry.

This is, of course, intended to apply only to cases like the present,
arising anterior to the circular instructions of 8th June, 1883, approved
by me the 6th of July, and is in harmony with modified instructions of
20th December, 1883.

It will be observed, however, that notwithstanding Crossman's alle-
gation touching his sole ownership in the whole of said claim, by virtue
of a certain deed from Harrison, executed and delivered only two days
after he had made said entry, such deed conveyed only the western
1,500 feet of said claim, according to the immemorial rule that invaria-
bly obtains in the construction of the descriptive clause of deeds and
similar instruments touching the title to real estate. But as your office
never pursues the patentee in such a case beyond the entryman, any
possible difficulty that might otherwise have arisen by reason of the
discrepance between his alleged title and that shown to have been vested
in him by said muniment thereof will be obviated by the issuance of
said patent for the premises in the manner suggested-in the name of
the decedent, etc. Thus the paramount right, if any, to the eastern
1,500 feet of said claim will inure to the benefit of him whose right may
so appear.

The certificate of the clerk of the district court for Placer County,
California, that no suit is pending "involving the right of possession
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to any portion of the Gold Blossom quartz mining claim," &c., is filed
in lieu of the judgment-roll, and is equally satisfactory for the purposes
of this case.

XIII.-SURVEYS.

DEPOSIT-FIELD WORK-OFFICE WORK.

GEORGE B. FOOTE.

No deposit is required to accompany an application for a survey in the field. For
platting or office work a deposit must be made.

Secretary Teller to Commissioner McFarland, November 2, 1883.

SIp: I have considered the appeal of George B. Foote from your de-
cision of November 18, 1882, rejecting his application unaccompanied
by a deposit of money with the surveyor-general, for survey by an
United States deputy surveyor, whom he had personally employed for
the purpose, of the Transit lode and mill site.

Your decision affirmed that of the surveyor-general.
The third section of the act of July 20, 1866 (14 Stat., 251), required

an applicant for mineral patent to pay all the expenses incident to the
survey of the tract applied for, and your regulations required from him
a deposit equal to the estimated cost of the survey, plat, and publica-
tion of his notice, before commencement of the survey.

The ninth section of the act of May 10, 1872 (17 Stat., 91), repealed
several sections of the act of 1860, including said section 3; but section
12 of the act (1872) continuing the requirement that the applicant should
pay the expenses of survey and publication of notices authorized him
to obtain the same at the most reasonable rates, and to employ any
United States deputy surveyor to make the survey. It also empowered
the Commissioner of the General Land Office to establish the maximum
charges for such surveys and publications, and in case of excessive
charges for publication to designate any newspaper published in the
proper district, and fix the rates to be charged; and to the end that he
might be fully informed on the subject the applicant was required to
file with the local officers, for transmission to your office, a sworn state-
ment of all charges and fees paid by him for publication and surveys,
with all fees and money paid such officers. This section was intended,
apparently, to protect applicants for mining patents from unjust charges
for survey and publication; authorizing them, in respect to the survey,
personally to contract with a deputy surveyor for his services upon such
terms as they might agree upon, and your office to control the cost of
publications. This seetion was incorporated into the Revised Statutes
as section 2334, and is still in force.

Your published mining laws and regulations of October 31,1881 (clause
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83), after saying that surveyors-general would, in pursuance of said
section, appoint "as many competent deputies for the survey of mining
claims as may seek such appointment, it being distinctly understood
that all expenses of these notices and surveys are to be borne by the
mining claimants and not by the United States," further says: "The
system of making deposits for mineral surveys as required by pre-
vious instructions being hereby revoked as regards field work, the
claimant having the option of employing any deputy surveyor within
such district to do his work in the field."

I understand field work to be the surveyor's notes of bearings, dis-
tances, etc., in the field, or a determination on the land of its form, ex-
tent, position, etc., by means of certain measurements. This consti-
tutes the survey, and it is in relation to such work that the applicant
for patent is authorized to contract as he pleases, and in relation to
which also your regulations revoke the former rule requiring a deposit
with the surveyor-general; no such deposit being now required. Your
decision, however, rejects Foote's application for survey, because he
did not make a deposit, and is inconsistent with the regulations, and
erroneous under the law.

The platting of the claim is no part of the survey, but shows only
what the surveyor has done, and is office work, for which your regula-
tions properly provide that the claimant must make a deposit.

Your decision is reversed, and the survey applied for by Foote to be
made by a deputy surveyor employed by himself will be made without
deposit therefor with the surveyor-general.

The papers transmitted with your letter of February 24, 1883, are
herewith returned.

XIV.-WATER RIGHT.

PLACER CLAIM.

WILLIAM A. CHEssMAN.

Where it is evident that an application for a placer claim is in fact an attempt to
secure a patent for a water right the application will be rejected.

Secretary Teller to Commissioner McFarland, December 11, 1883.

SIR: I have considered the appeal of William A. Chessman from your
decision of February 3, 1883, rejecting his application for a placer claim
in the Helena, Mont., land district.

The case shows that after location of the claim in 1871 improvements
were made thereon to the value of over $5,000, consisting of two dams,
a tail race, a supply ditch, and a cabin (the latter valued at $25 only).
The land is (or was) almost wholly covered by a reservoir of water,
leaving but a small portion of exposed land.
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The original application did not show the discovery of a mineral
on the claim; and although subsequent affidavits tend to show there is
a deposit of gold in the gravel, and notwithstanding the principal dam
was "washed away" in 1876, thus affording opportunity for mining
operations since that date, there is no proof that any mineral has ever
been extracted from the land or that work has been expended for that
purpose.

I concur with you in the opinion that the patent is not in fact sought
for a placer claim bt for a water right, and that as such right cannot
be patented under a mining claim the application should be rejected.

I affirm your decision and return the papers transmitted with your
letter of May 22, 1883.
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I.-CUT TIMBER.

NOT OF THE RBALTY-TITLE.

Timber cut before purenase of the land is not part of the realty, and does not go to
the purchaser.

The Government may sue for the value after parting with the title to the land.

Commissioner McFarland to M. Engleman, JTune 29, 1883.

SIB: I am in receipt of your letter of the 23d instant, transmitted by
the Hon. B. M. Cutcheon.

In reply I will state that no report in relation to the matter forming
the subject of said letter has been as yet submitted by Special Timber
Agent John H. Welch.

An examination of the records of this office touching the status of the
lands referred to shows that title to said tract passed from the Govern-
ment to William H. Loveless on the 15th of September last. The ques-
tion of trespass, therefore, depends upon whether the date at which the
timber was felled was prior or subsequent to the date of the purchase of
the land. If prior, then title thereto did not pass from the Government
with title to the land, it being held by this office that cut timber is not

776
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a part of the realty and does not go with the land; that it is personal
property, and the value of the same can be sued for after the land has
been parted with by the Government.

A copy of your letter will be forwarded at once to Agent Welch, with
directions to submit a careful report in the matter. Upon receipt of
which-due time being allowed for you to submit the statement, based
upon a survey of the lines, referred to in your letter-all t e facts and
circumstances in the case will receive due consideration, and such action
taken in relation thereto as the same appear to warrant.

II.-FRAUDULENT ENTRY AND ILLEGAL FENCING OF THE PUB-
LIC DOMAIN.

ADDITIONAL HOMESTEAD-ABANDONED WIFE-ACT OF MARCH 3, 1879.

LOTTIE J. COLE.

Additional homestead entry under act of March 3, 1879, by an abandoned wife on her
husband's original entry, which had been patented to him, is illegal.

The right to an additional entry follows from and grows out of the original home-
stead, and can only be exercised by the original entry man, or by some person who
has succeeded to all of his rights under the homestead laws.

Commissioner McFarland to register and receiver, Montgomery, Ala., No.
vember 16, 1883.

GENTLEXEN: I have this day examined additional homestead entry
No. 14,376, in the name of Lottie J. Cole, widow of Thomas D. Cole, de-
ceased, covering the SW. J of SE. and SE. J of SW. J of Sec. 10, T.
22 S., R. 2 W.

This entry was made June 20, 1883, under the act of March 3, 1879,
'and is based on original homestead No. 3,674, covering the NE. J of
SW. and NW. J of SE. Sec. 10, T. 22 S., B. 2 W. Thomas D. Cole
made final proof on said entry, and the land was patented to him No-
vember 1, 1877.

Special Agent Samuel Lee having investigated the case, reports, un
der date of October 5, 1883, that Thomas D. Cole is still living, and is
residing in Selma, Ala.; that he deserted his wife, Lottie J. Cole, in
1877, and has not since lived with her; that the abandoned wife has
resided continuously on the original homestead with her children; that
she can neither read nor write, and the error in describing her as the
"widow of Thomas D. Cole, deceased," was made by Adolph Munter, the
person who prepared the papers in the case, and that it was done with-
out her knowledge or consent. The report is accompanied by several
affidavits setting forth the facts in regard to how the mistake occurred,
and stating that Mrs. Cole is an honest and industrious woman, and
would not be guilty of a disreputable act. Munter states that when be
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prepared the papers he was under the impression that Thomas D. Cole,
with whom he was not acquainted, was dead, but he was not so informed
by Mrs. Cole. The clerk of the court before whom the homestead affi-
davit was made states that the papers in the case were not read over
to Mrs. Cole in his presence. Consideringthat there was no intentional
fraud committed by Mrs. Cole, the additional entry must be considered
illegal for another reason.

An additional entry under the act of March 3, 1879, can only be made
by the original entryman, or by some person who has succeeded to his
right, and who, by virtue thereof, holds the original homestead. The
additional is based upon the original entry, and the right to the same
must follow from and grow out of the original homestead; and the addi-
tional cannot be made by a person who does not own, in his or her right,
the original.

In this case the original entry was perfected by Thomas D. Cole, and,
so far as this office is informed, he still owns the land.

It follows, therefore, that the abandoned wife, whatever her rights
might have been had the original entry not been perfected by her hus-
band, could not, after the patenting of the land to him, exercise the
right of making an additional entry, at least until the original home-
stead was cast upon her by operation of law.

The entry must accordingly be held for cancellation. Mrs. Cole is,
however, entitled to make an original homestead entry in her own right,
she being, as an abandoned wife, regarded as the head of a family for
that purpose. If she so elects she may relinquish the additional entry,

or waive her right of appeal from this decision, and when the entry is
canceled she may make an ordinary entry in her own name, with credit
for fees and commissions already paid. In such case it will be neces-
sary for her to establish a residence on the tract within six months after
making such entry. Sixty days will be allowed to show cause why the
additional entry should not be canceled. Report promptly any appeal
or other paper that may be filed showing cause for not canceling the
entry, and should none be filed during the period allowed, you will, upon
the expiration of such period, report that fact to this office.

You will also advise this office of any waiver of appeal or relinquish-
ment of the entry that may be filed in your office.
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PURCHASERS FROM PRE-EMPTORS-SALES BEFORE AND AFTER ENTRY.

CHARLEMAGNE TowER.

The purchaser from a pre-emptor has no standing before the Land Department. If
patent issues, it issues to the pre-emptor, though it may inure to the purchaser's
benefit.

The Land Department is prohibited from issuing patent on a void pre-ernption entry.
Section 226S, Rev. Stat., refers to sales before, not after, entry, and the clause protect-

ing innocent purchasers has reference to the effect of the conveyance as between
grantor and grantee, and not to its effect as between either party and the Gov-
ernment.

Secretary Teller to Comnissioner McFarland, December 7, 1883.

I have considered the appeal of Charlemagne Tower from your de-
cision of February 6, 1883, refusing to dismiss pending contests against
certain lands in the Duluth, Minn., land district, and to issue patents
therefor, which application he made on the ground that he was a bona
fide purchaser of said lands after entry, for value, and without notice of
any defect in the title of the holders of the certificates.

The record shows that the entries of the said lands are suspended
under contest, and that it is alleged that they were procured by fraud
and perjury and for speculative purposes. If these allegations are sus-
tained at the hearing the lands will revert to the Government, by express
provision of section 2262, Rev. Stat., and the entrymen can never perfect
their titles. Consequently the Land Department cannot issue the patents,
as Mr. Tower suggests, until the facts are determined at the hearing,
and then only in the event that the said allegations are not proved.

As to the request to dismiss the contests because they are clouding
the title acquired by his purchase, and for his relief, the Land Depart-
ment cannot comply, for the reason that it has no relations with Mr.
Tower as grantee of those pre-emptors. Any rights which ho has ac-
quired by said purchases is a question for adjustment between him and
his vendors, and not between him and the Government. If patents are
issued, they will issue to the pre-emptor, though they may inure to his
benefit.

In his appeal Mr. Tower cites and relies on that clause in section
2262, Rev. Stat., which provides that, in case of fraudulent settlement
by a pre-emptor, "Any grant or conveyance which he may have made,
except in the hands of bonafide purchasers, for a valuable consideration,
shall be null and void." In the first place, said clause refers to grants
and conveyances made before entry, as appears by the context-which
is the construction given it by the Supreme Court in Myers v. Croft (13
Wall., 291)-whereas in this case the conveyances were made after the
entries; and, in the second place, said clause has respect to the effect
of the conveyance as between grantor and grantee, and not to its effect
as between either party and the Government. Consequently it far
nishes no basis for the aforesaid requests by Mr. Tower.



780 DECISIONS RELATING TO THE PUBLIC LANDS.

He also cites Smith . Van Clief (6 Land Owner) as holding that " an
entry made is in all respects equivalent to a patent issued, in so far as
third parties are concerned." Whilst this is true, an examination of
that case, and of the authorities on which it is based, will show that the
said rule refers only to entries that are not fraudulent.

For these reasons your decision is affirmed.

CHARLEXAGNE TowER (ON REVIEW).

Secretary Teller to Commissioner TeFarland, February 20, 1884.

I have considered the motion of counsel for Charlemagne Tower for a
review of my decision of the 7th ultimo (see 10 Land Owner, 297) dis-
missing his appeal.

Said decision held, first, that the Land Department was prohibited
from issuing to the pre-emptor a patent on a void entry; second, that
Mr. Tower purchased from the pre-emptors after entry, and therefore
was not protected by the clause in section 2262, Rev. Stat. (which refers
to purchasers before entry, as was held in Myers v. Croft, 13 Wall, 291);
and third, that, even if protected by said clause, the Land Department
has no jurisdiction in the case, for the reason that said clause has re-
spect to the effect of a conveyance as between grantor and grantee, and
not to its effect as between either party and the United States. The
argument now filed with the motion for review attempts to controvert
each one of the said rulings.

As to the first ruling, the contention is that, if Mr. Tower's rights as
a bona fide purchaser are protected by section 2262, the statute contem-
plates the issue of patent to the pre-emptors notwithstanding the fraud.
I think that such a view is untenable. The section is specific in declar-
ing that a fraudulent entryman forfeits " all right and title " to the land.
As the patent is a conveyance of the title, if the entryman has not ac-
quired a right to the land, he has not acquired right to a patent for it
(Levi v. Thompson, 4 How., 17). The words declaring the forfeiture
are unambiguous, and, considered by themselves, they require no con-
straction; nor do they conflict with the succeeding clause in the section,
su as to produce ambiguity upon this point. If we read the clause
thus, "A person who makes a speculative settlement shall not acquire
title to the land, but his conveyance of it shall not be void in the hands
of an innocent purchaser"; and if we construe this to mean that, though
he may not acquire title himself, he may, nevertheless, vest title in his
grantee, who is an innocent purchaser (which construction, however, I
do not think sound), still it is clear that the entryman, having no right
to the title, has no right to the patent, and that, if patent issues at all,
it must issue to his grantee. Therefore, upon reconsideration, I adhere
to said first ruling.
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As to the second ruling, the contention is that the clause which val-
idates a pre-emptor's conveyance in the hands of a bona fide purchaser
has respect to such conveyances as were made to Mr. Tower, namely,
conveyances made after entry and before patent. If we place together
the parts of section 2262 material to this case, they will read as follows:

Before any person is allowed to enter lands, he shall make oath that
he has not settled upon and improved such lands to sell the same on
speculation, and that he has not made any agreement or contract by
which the title which he might acquire should inure to the benefit of
any person except himself; and if any person taking such oath swears
falsely in the premises, he shall forfeit all right and title to the same;
and any grant or conveyance which he may have made, except in the
hands of bonafide purchasers, shall be null and void, except as provided
in section 2288.

It is clear that the claimant must make oath to two facts, namely,
that he did not settle for speculative purposes, and that he has not
made such a contract that his title will inure to another person. That
a person made a speculative settlement may be proved by a contract
before entry to convey after entry; and thereupon the entry is void, as
expressly ruled in the case of Harkness v. Underhill 1 Black, 316), and
impliedly in Myers v. Croft (supra). That he made settlement, and be-
fore entry made such a contract that any title he might acquire would
"inure" to another, could only be proved by a formal conveyance of the
land; such a conveyance, when the settler procured title, would inure
by operation of law to his grantee (Ellwood v. Fannigan, 104 U. S., 562),
whilst a mere executory contract would not so inure to him. And such
a conveyance would be void under the above authorities, and could not
be enforced in the courts against the grantor, unless expressly protected
by statute. It is clear, however, that the last clause of the section, as
above cited, indicates an intention to protect it, and therefore the two
clauses are to be construed together as providing that the settler shall
not convey the land to another prior to entry, and, if he does, the con-
veyance shall be void, except in the hands of a bona fide purchaser.
Thus, from a consideration of the subject-matter, it appears that the
" grant or conveyance" referred to is one made prior to entry.

This view is enforced by the grammatical structure of the clauses.
The former refers to an agreement which the settler " has made," and
the latter to a conveyance which he "may have made," and they thus
indicate that the times of making were one and the same; since the
agreement must have been made before entry, the conveyance must
also have been made before entry. Again, the last clause avoids a con-
veyance, excepting, however, a conveyance made under section 2288.
Said section provides for a conveyance made before title is acquired, and
hence made before entry, and therefore the reasonable inference is that
the only conveyances contemplated were those made before entry.

I have said that this construction was adopted by the Supreme Court
in Myers v. Croft, and this counsel deny on the ground that that case
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only decided a question arising under section 2263 Rev. Stat. In that
case one Fraily had made a conveyance immediately after his entry, and
that part of the opinion which is pertinent reads as follows:

In case of false swearing the pre-emptor forfeited the money he paid
for the land, and any grant or conveyance made by him before the entry
was declared null and void, with an exception in favor of bona fide pur-
chasers for a valuable consideration. It is contended by the plaintiff
in error that Congress went further in this direction, and imposed also
a restriction upon the power of alienation after the entry, and the last
clause of the twelfth section of the act is cited to support the position.

* * The object of Congress was attained when the pre-emptor
went with clean hands to the land office and proved up his right, and
paid the Government for his land.

The words in the citation which are emphasized were emphasized by
the court, and I would hesitate to believe that they would thus emphat-
ically express their view of the construction of section 2262 without hav-
ing fully considered it. Furthermore, it is expressly decided that Con-
gress has placed no restriction on the power of alienation after entry,
and that decision could not have been reached if the conveyance, which
section 2262 declared to be void, was a conveyance made after entry.
Again, if the conveyance contemplated was one made after entry, it
would have been necessary to decide whether Fraily's conveyance was
void on the ground that it strongly pointed to a speculation, or whether
it was valid on the ground that the grantee was a bona fide purchaser.
But that question was not mooted by the court, or by counsel, it would
appear; and it is an irresistible inference that it was only ignored after
a mature consideration, which is tantamount to a decision that section
2262 does not refer to a conveyance made after entry. For these reasons
I must regard the question as decided by the Supreme Court, and I
therefore adhere to said second ruling.

I desire it to be understood, however, that I do not decide that a pur-
chaser prior to patent of land claimed by a pre-emptor is such a " bona
fide purchaser " that the law will protect him, notwithstanding that the
pre-emptor's claim is invalid for fraud or for other cause. This ques-
tion came up in Root v. Shields (1 Wool., 340), prior to the decision in
Myers v. Croft, and therein Mr. Justice Miller held that such purchasers
were not bona fide purchasers "in the sense in which the terms are
employed in courts of equity "; and he also held that, the entry being
invalid for the reason that the land was not subject to pre-emption, the
entryman acquired no interest in the land by the entry, and could there-
fore convey none. It is not necessary for me to rule on this particular
question, and I merely decide that the language of section 2262 con-
cerning bona fide purchasers applies to the case of conveyance before
entry, irrespective of the legal effect of such a conveyance.

In regard to the third ruling, the contention is that section 2262 vests
in the Land Department the power to protect the interests of a bona
fide purchaser of a fraudulent pre-emption claim by the issue of patent.
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I have shown above that, if we construe said section as permitting the
settler to convey a title which he could not acquire, it would result in
the issue of patent to the grantee. I would hesitate to adopt such a
construction, however, on the ground that an issue of patent to a trans-
feree has always been regarded as forbidden by the laws relating to
public lands, unless expressly permitted (Whitaker v. S. P. R. R. Co.,
7 Land Owner, 85). Congress has been in the habit of indicating clearly
the cases in which such a practice was lawful, as in the acts of Janu-
ary 23, 1832 (4 Stat., 496), and June 15, 1880 (21 Stat., 237), and I am
therefore of opinion that a mere construction which reached such a re-
sult must be a false construction. In general it may be said to be the
business of the Land Department to transfer legal titles, founded on the
equities acquired by bonafide settlement. As against the United States
the fraudulent settler has no equities, and hence can vest none in his
grantee; and the Land Department cannot convey the legal title to a
grantee who has no equities against the United States, whatever he
may have against the grantor. Therefore the courts must be invoked
in any case not expressly provided for where the equitable rights of
the grantee are to be asserted.

This view is supported by the obvious purpose of the enactment of
the provision relative to bona fide purchasers. Since Congress had for-
bidden the settler to convey his land prior to entry, and since such a
conveyance would inure to the benefit of the grantee after entry, and
vest fll title in him upon patent, it became necessary to declare the
conveyance null and void-not to prevent the settler from selling, but
to prevent others from buying. The effect of the provision then is, in
my judgment, to declare not only that the speculative settler shall not
acquire title, but that if he does acquire title by entry and patent the
conveyance cannot be enforced by his grantee, unless he is a bonafide
purchaser for a valuable consideration. And it necessarily follows
that any action under this provision must be brought in the courts of
justice, and not in the Liand Department. For these reasons I adhere to
the said third ruling.

On the whole, the argument presented with the motion for review
attempts to controvert the power of the Land Department to adjudicate
the question of fraud in the entries of the pre-emptors who have con-
veyed to Mr. Tower, and to declare said entries null and void; but such
a power is expressly upheld in the case of Harkness v. Underhill, above
cited, and the question is therefore beyond the reach of an argument.

The motion for review is dismissed.
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SPECIAL AGENTS REPORT-NOTICE-CANCELLATION.

THE LE C6CQ CASES.

A filing or entry cannot be canceled by the Commissioner of the General Land Office
on the mere ex parte report of a special agent. In cases of alleged fraud, a hearing
must be ordered before the local land officers, and the defendants duly notified
and allowed an opportunity to be heard in defense of their rights.

Secretary Teller to Commissioner McFarland, December 13, 1883.

SIR: On December 19, 1882, you canceled upon your records 110
pre-emption declaratory statements, and 100 timber-culture entries,
upon lands situate in T. 99 and 100, R. 64, 65, and 66, in the Yankton,
Dak., land district.

These cancellations were made upon the report of a special agent of
your office, to the effect that the filings and entries in question, although
made in the separate names of a colony of Eollanders, were in fact made
in the interest of one Le Cocq, their real or nominal agent. Appeals
from your action have been taken by many, if not by all, of the parties
of record.

The report of a special agent is wholly ex parte, and, in the absence of
notice to the party in interest upon the record, insufficient to base can-
cellation upon. No one must be deprived of his rights without due
notice of the proposed action against him. This has not been done in
these cases.

In order, therefore, that the pre-emptors and entrymen in question
may have an opportunity to test their respective rights, I direct that
you order a hearing to ascertain the facts in each case; and as, appar-
ently, all the filings and entries rest under the same general conditions,
and great expense and delay would result from separate hearings, one
may suffice for all the cases, with such arrangement and procedure that
no one may lose any right.

Upon report of the hearing, you will re-examine the cases and dispose
of them as the law requires.

Your decision of December 19, 1882, is modified accordingly.

SPECIAL A GENT'S BEPORT-PRE-EMPTIO1V FILING AND PROOF.

AUGUST PEACHY.

Notwithstanding adverse report of special agent, which contains no tangible allega-
tion of fraud asto settlement, the pre-emption filing is sustained and entry thereon
allowed to remain intact upon the unimpeached proof of claimant.

Secretary Teller to Commissioner MoFar'and, January 30, 1884.

I have considered the case of August Peachy, involving the NW.i
of Sec. 25, T. 59 N., R. 18 W., Duluth, iVMinn., on appeal from your de-
eision of May 28, 1883, holding his pre-emption entry No. 6,323 for can-
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cellation, on the ground of non-settlement prior to filing and subsequent
non-compliance with the requirements of the law, as shown by reports
of Special Agent Marshall.

It appears that Peachy filed his declaratory statement on September
8, 1882, alleging settlement during the preceding January, and that his
final proofs show that residence was established in the latter part of
said September, and that the requisite residence and iprovement ex-
isted for six months prior to April 12, 188 , when said entry was made.
The special agent's report in November, 1882, does not deny the alleged
settlement, and it confirms the allegations touching the commencement
of residence. The settler's witnesses seem to have been his neighbors,
and their credibility is not impeached. A supplementary report of the
special agent shows that Peachy was not residing on the land on July
1, 1883, but that the said improvements were there. There is no tangi-
ble allegation of fraud in the settlement, and I fail to discover any rea-
son why the entry should be canceled.

Your decision is therefore reversed.

CONTEST OF TIMBER-CULTURE ENTRY FOR FRAUD-SUSPENSION
DURING INVESTIGATION.

THE SPENCER CASE.

-he statute gives an individual no right to contest a timber-culture entry for fraud,
but provides for contests of such entry for failure to comply with the ]aw only.
When a entry is undergoing investigation for alleged fraud, all proceedings
regarding the disposition of the land are suspended, and no contest to cancel the
entry will be allowed.

Cornmissioi:er McFarland to register and receiver, Furon, Dak., March
24, 1884.

GENTLEXEN: I am in receipt of your letters bearing (late November
10, December 7, 17, 27, and 29, 18S3, January 10, 12, 18, and 22, 1884,
respectively, transmitting appeals from your action rejecting applica-
tions to contest certain timber-culture entries known as the Spencer"
case, viz:

* * * * .* * *

Said applications were rejected by you for the reason that at the time
they were presented the entries in question were suspended pending
proceedings by the Government looking to their cancellation for fraud,
notice of such proceedings having been given you by Special Agent W.
W. Burke.

Appeals are taken upon the ground that applicants had no statutory
right to contest, and upon the further ground that the suspension of the
entries was made upon the request of the special agent.

All the applications are embraced in the same category-in respect to
the facts and circumstances attending them, except that several involve

4531 L O-50
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the same tracts and entries, and they will therefore be treated together.
Nearly all of them were made before the expiration of one year from
date of entry, and are based generally on allegations of fraud and
speculative intent in the inception of the entry.

The statute gives no right of individual contest on the ground of
fraudulent intent or perjury committed in timber-culture entries. but
provides for contests of such entries only in case of failure to comply
with the law, and such failure cannot be alleged until after the expira-
tion of one year from date of entry.

Experience has shown that frequent efforts are made to take advan-
tage of a knowledge of facts revealed by the special gent's investiga-
tion to found a contest thereon, and that in other cases parties to
fraudulent entries endeavor to protect the same against the investiga-
tion through the institution of collusive contests.

It is believed to be the right and duty of this office to prosecute to
completion all proceedings which the Government has instituted against
an entry to the entire exclusion of third parties ; and accordingly in
every instance, when addressed regarding the pendency of an investi-a-
tion, local officers have been directed to suspend all iction affecting the
disposition of the land until the termination of te proceedings which
have been instituted by the investigation.

In the cases under consideration, your authority to reject the appli-
cations to contest was not derived from the request of the special agent,
but from instructions repeatedly given you from this office.

On November 2, 1883, all except a few of the entries in question were
held for cancellation for fraud on the special a-ent's report; and since
that time, to wit, January 25, 1884, upon report that notices were dluly
issued informing the entry men of my action of November 2, 1883, and
advising them to appear and defend their claims, sixty da5ys being
allowed for that purpose, and that the sixty days expired without entry
of appearance by or for any of them, the entries were canceled subject
to he right of appeal for sixty days further.

Tfhose which were not held for cancellation on November 2,1883, were
at that date canceled outright; relinquishinents of the same which had
been executed and placed in the hands of third parties for sale having
been voluntarily surrendered and filed in this office.

These relinquishments were so filed on October 5, 1883, a date pre-
vious to any application of contest. The following are the register and
receiver numbers of the entries relinquished: 814, 1,013, 1,039, 1,062,
1,064, 1,065, 1,068, 1,082, 1,083, and 1,340. In three of the cases, viz, Nos.
1,062, 1,064, and 1,065, the contest applications were dated respectively,
October 23 and 31. In the remaining cases the contest applications
were not presented until after the entries had been finally canceled and
notice thereof received at the local office. In none of the cases was there
an entry subject to contest at the date of contest applications. Contest-
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ants are therefore without standing, and their appeals cannot be recog-
nized.

In the following cases, not relinquished, but held for cancellation, viz,
register and receiver numbers 80 7, 808, £98,999,1,000,1,001,1,002,1,004,
1,005, and 1,007, the applications for contest were filed after the investi-
gation had been made and reported, and while action therton was peud-
ing in this office. Contests are not allowable under such circumstances,
and your action in rejecting the same is approved.

In the remaining cases held for cancellation on November 2, 1883, viz,
regishter and receivernambers 816,991,992,1,003,1,066,1,067,1,069,1,070,
1,081, 1,084, and 1,841, the contest applications were not filed until after
the entries had been held for cancellation, and notice of such action had
been received at the local office. Your action in rejecting the contest
applications was correct, and contestants have no appellate standing.

In the following cases, viz, 808, 998, 999,1,007, 1,065, 1,081, and 1,084,
second contest applications appear, but as no contest can be recognized
in the cases, the conflicting applications need not be farther considered.

FINAL PROOF-1VYESTIGATION OF FRAUD.

THOfMAS WRIGGLESWORTH.

A hearing may be ordered after final proof has been made in a pre-emption case, to
ascertain fraud reported by a special agent.

Secretary Teller to Commissioner McFarland, April 3, 1884.

I have considered the appeal of Thomas Wrigglesworth from your
decision of August 23, 1883, in which you have declared his cash entry
canceled for fraud.

It appears that Wrigglesworth made declaratory statement No. 2920.
for the SE. i of the SE. of Sec. 5; the SW. i of the SW. t of Sec 4,.
and the W. i of the NW. 1 of Sec. 9, T. 55, R. 10, Duluth, Minn., Sep-
tember 13, 1882, alleging settlement June 22, 1882. Final certificate
issued June 16, 1883.

On June 16, 883, when final proof was made, three witnesses, includ-
ing Wrigglesworth, testified that he first settled on the land June 22,
18S2, and that his first actual residence was established thereon June
28, 1882.

On June 18, 1883, a special agent of the Land Office forwarded a re-
port, accompanied by sworn statements, from which it appears that
Wrigglesworth and a companion named Frederick Fox (who was one of
the witnesses for Wrigglesworth at the time of maling final proof) hired
a guide, who piloted them to the land, and assisted in the selection of
adjoining tracts and also the erection of cabins thereon in January
1883; they admitted to him at the time that they had never been on the
lands prior to accompanying him, which is evident from the fact that
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they were entirely dependent on him to ascertain the location and situ-
ation of the respective tracts.

This primla facie showing calls into question the good faith of Wrig-
glesworth with reference to his settlement and residence prior to Jan-
uary, 1883, as sworn to by himself and witnesses in his final proof. You
are directed to order a hearing, at which Wrigglesworth with his wit-
nesses as well as those for the Government will be cited to appear,
in order that a proper determination of the question at issue may be
obtained.

The cash entry will remain in suspension subject to a final decision
of the question.

Your decision is accordingly modified.

SPECIAL AGENT'S REPORT-MINING CLAIM-HEARING.

FRANKLIN IL. Bum ET AL.

Where a special agent reports non-compliance with the mining law in the matter of
expenditures, notice should be given the mining claimants that a hearing will be
had, and the special agent should be directed to produce witnesses to sustain his
report.

Secretary Teller to Commis8ioner McFarland, April 15, 188t.

I have considered the appeal of Franklin L. Bush et al., applicants
for patents for the General Jackson Placer Claim, AT. E. No. 1647 Bevan
and Minnesota mining districts, Summit County), Leadville district,
Colorado, on appeal from your office decision of August 14, 1883, hold-
ing the entry for cancellation.

It appears that Franklin L. Bush, Henry W. Baldwin, Abbie C. Kel-
logg, and Arthur B. Bullis, located the same (containing 9.23 acres)
on or about September 16, 1882. The application was filed January 15,
1883, and notice thereof given. by publication and posting from January
20 to March 24, 1883, during which period no adverse claim was filed.

Said decision states that Special Agent Robert Berry investigated
the case under instructions from your office, and it appears from his re-
port dated Jnly 31, 1883, that-

The claim is situated on the top of a mountain, 3 miles east of Breck-
enridge; that the country rock is quartzite and porphyry, with very
little erosion; that the land is covered with spruce and white pine trees
of good size for mining timbers; that the claim is totally destitute of
water, and with no facilities for obtaining it; that there are no placer
improvements thereon of any character, and that the only work on the
land was done on two shafts, sunk evidently in exploring or prospecting
for veins of mineral.

The said decision is based upon the foregoing alleged state of facts as
set forth in said report, from which your office found that " the report
shows clearly that the claimants have not made the expenditure required
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by law, and that the claim is so located that it cannot be worked with
profit as a placer mine, and hence it has no value for such purpose.
The entry is accordingly held for cancellation."

The record shows, however, that these applicants have complied in
all respects with legal requirements, as a basis for making final entry.
In the absence of any allegations touching their good faith, or tending
to show failure to comply with such requirements, it would be presum-
able that they are entitled to patent. But the record as made by them
is traversed by the aforesaid special agent's report. An issue of fact is
thus raised. This is sufficient, perhaps, to put the Department upon
its inquiry; but it is insufficient basis for cancellation of such entry.

The report of a special agent is whollv ex parte, and in the absence of
notice to the party in interest upon the record, insufficient to base can-
cellatibn upon. No one must be deprived of his rights without due
notice of the proposed action against him. This has not been done in
these cases. Le Cocq Case (10 Copp, 305.)

In order, therefore, that these applicants may be heard touching said
allegations, I direct that you order a hearing upon due notice to all the
parties in interest, and to said special agent (who should be directed to
produce the proper evidence to sustain his report, by calling witnesses
in behalf of the Government), to the end that the exact state of facts in
the premises may be ascertained.

Upon report of such hearing, you will re examine the case, and dis-
pose of the same according to law and precedent.

I accordingly vacate said decision.

ERAU D-ADDI TIOIVAL TIME.

CLARENCE LARAJ3EE ET AL. (ON REVIEW).

Certain pre-emptors who had thirty-three months in which to make their proof,
made the same within six months from date of filing, and their entries were or-
dered canceled for fraud, in respect to residence and improvements. They are
allowed to offer further proof of compliance within the said thirty-three months.

Secretary Teller to Commissioner MecFarland, June 11 1884.

On March 6 last I affirmed your decision of August 17, 1883, which
rejected the final proofs and held for cancellation the filings of Clarence
Larabee and nine others upon certain timber lands in T. 42, Rs. 25, 26,
and 27, in the Taylor's Falls, Minn., land istrict, for the reasons that
the filings appeared to be made in the interest of John Martin & Co.,
lumber dealers at Minneapolis, Minn., and also that the proofs as to the
residence and improvements of the respective pre-emptors were insuf.
ficient to base entries upon, and showed also a purpose upon the part
of each to acquire a tract of public land in violation of the requirements
of the law. (See Copp. April 1, 1884, p. 5.)



790 DECISIONS RELATING TO THE PUBLIC LANDS.

Motion is now made for reconsideration of my decision on the ground
that Martin & Co. are not itereste(l in the cases (and affidavits are
filed to that effect), and asking also that further time be allowed the
pre-emptors within which to show their compliance with the law.

The alleged settlements and filings in each of the cases were made in
November, 1882, and final proofs were offered in May following.

I have re-examinedl the testimony and am confirmed in the opinion
that neither i respect to residence nor improvements had the parties
sufficiently complied with the hi w to entitle them to enter the respective
tracts at the date of their proofs, but that, on the contrary, they sought
to acquire valuable pine timber tracts without such compliance. The
lands, however, are "unoffered," and they were allowed tirty-three
months within which to make their proofs; instead of which they made
them in about six months from their alleged settlements.

As there are no adverse claimants, ad the cases are between the
l)arties and the Government only, I grant the metion for reconsidera-
tion and allow the parties to offer further proofs at any time hereafter
within said thirty-three months, showing continuous residence on the
respective tracts for the period of six months from the date of their
former proofs (May 17, 18S3), and also satisfactory proof of their respec-
tive improvements and good faith; but they will not be allowed to cut
any timber, except so far as necessary to their actual improvements of
the tracts; and, as each of the parties now rests under suspicion of bad
faith i respect to their settlemeats and filings, the local officers will
require from them the most satisfactory proofs of their compliance with
the law when the same are offered, and also that Martin & Co., or eifher
of said firm, are not and have not been directly or indirectly interested
in said cases, or either of them. The local officers will also notify the
agent of your office of the time and place when said proofs are to be
oftSred, that the interests of the Government may be duly protected.

UNITED STATES CIRCUIT COURT-COLORADO DISTRICT, OCTOBER TERM,
1583.

TH:E UNITED STATES . THE SOUT1IERN COLORADO COAL AND TOWN

COMPANY.

1. Evidence-negative aerment.-A plaintiff who in his complaint makes the basis of
his suit to consist of negative averments, takes the burden to show that, at least
prima facie, they are true.

2. Same-same.-ID suit t set aside patent on the ground of conspiracy and fraud,
and that the pretended grantors were fictitious, and never entered the lands nor
resided in the county, proof by a large number of witnesses, who were in a po-
sition to know, that no such persons resided in the county or upon the lands at
the time, is sufficient to shift the burden and make it necessary for those claiming
under such supposed grantors to establish their existence.

3. Fictitious grentee.-A grantee is as necessary to the conveyance of land as the
grantor. Hence, a grant to a fictitious person is simply void.
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4. Same-clainanis under.-Those claiming under sch fictitious grantee are not pTo-
tected as innocent purchasers for value, for the reason that the original patents
were absoluely v. id, and so no tit'e passed from te United States, and of course
none to those claiming under the grantees in such void patents. A person who
has acquired title by fraud may make a valid conveyance to a bonafide pur-
chaser; but one who has never acquired title cannot convey it.

5. Laches cannot be imputed to the Government. After a lapse of time sufficient to
raise the presnmptiou that witnesses are all dead, a court of equity may, on that
ground, refuse to entertain the controversy.

6. Estopel.-The U~nited States is not estopped by the frands of its public officials.

MCGRARY, circuit judge:
The important allegation of the bill is, that the patentees named in

the patents sought to be set aside-sixty-one in number-as well as the
witnesses by whom proof of' pre-emption l)urports to have been made,
were all fictitious persons, having no existence in fact. It is averred
that the preemption papers, together with the signatures thereto, were
fraudulently manufacture(d by certain conspirators named, or other pei-
sons unknown, for the purpose of cheating and defrauding the com-
plainaut out of his title to the lan(ls in question. In other words, the
contention of the complaiiiant is, that the officers of the General Land
Office were by fraud induced to execute patents to fictitious persons,
so that there were in act no grantees capable of taking title. We will
first inquire whether the proof sufficiently shows that is true as a mat-
ter of fact.

The bill sets out. the names of supposed pre-emptors an(l patentees,
to the number of sixty-one, and charges the same are fictitious persons,
and that the names are fictitious names; that no persons by such names
ever have lived or been known to the county of Las Animas, ColoTado,
where said lands are situated. It also sets out the names of persons
purporting to have appeared as witnesses in these several cases, and
makes the same averments as to them.

Although these averments a-re negative in character, yet as the com-
plainant has made them the basis of its suit, the burden is upon it to
show that they are at least prima facie true. (Greenleaf, sec. 7S;
Wheaton on Evidence, cha). 7.)

The complainant accordingly called fourteen witnesses who have re-
sided in Las Animas County for a number of years and who testify
that they were well acquainted there, at, before, and since the dates of
several patents, and that during the years from 1870 to 1874 none or
the persons named as patentees, with the exception of Juan B. Mar-
tine, were known to the county; and as to Martine, the proof is that a
common laborer was known in Trinidad of that name, but that he never
occupied any of the land in question. It is not probable that he was
an actual pre-emptor if all the other sixty were myths. It clearly ap-
pears by the evidence that none of the lands were occupied or in nly
way improved prior to the issuing of the patents, although in each case
what purports to be an affidavit of the claimant is filed, setting orth
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that he is a citizen of Las Aninas County, and has made settlement or.
and improved the land in good faith, &c., describing the improvements.

The proof is vey clear that, with the possible exception of Martine,
no such persons as those named as patentees either occupied the land
or resided within the county at the time that the pretended entries were
made. It was then a very new county, but sparsely populated, and it
is incredible that so large a number of persons could have lived in the
community, and that all could have been unknown to the leading citi-
zens. At all events, the proof produced by the complainant is sufficient
to shift the burden, and make it necessary for respondents to come for-
ward with proof to show that these patentees were real persons. If
such be the fact, it would have been easy for respondents to show it, al-
though quite difficult for complainant to prove the negative. I sixty-
one persons bearing the names of these parties ever existed and actually
appeared before the land officers at Pueblo, applicants for pre-emption,
and if they produced living witnesses to testify for them, it certainly
would not be difficult for respondents to identify them, or at least some
of them; but if they never existed it must, in the nature of the case, be
difficult, if not impossible, to prove the fact of their non-existence by
clear and positive evidence. All that is possible in such a case is to
call as witnesses those who would probably have known them, if they had
lived at the time and place in question. The fact of their lon-existence
could be proved in no other way. It is suggested in the argtment that
the proof is insufficient, because it only goes to show that none of the
patentees or witnesses ever lived in Las Animas County, and does not
tend to prove that they did not exist elsewhere. It would, however, be
manifestly impossible for the plaintiff to call witnesses to testify as to
all localities; and beides, each of the supposed patentees must have re-
sided in Las Animas County, and actually occupied and improved the
land patented to him, in order to be entitled to a patent at all, and each
was required to swear to such residence, occupancy, and improvement.
If none of them were ever in the county, and no improvements were
made upon the land, then the proofs upon which the patents issued were
lalse, and the inference that the papers were manufactured without the
presence of any persons bearing or assuming the names of the paten-
tees, is not more unreasonable than would be the inference that sixty-
one actual persons committed perjury themselves, and subpeenaed as
many others to perjure themselves as witnesses, in order to acquire the
title. At all events, I am clearly of the opinion that complainant can
be required to do no more than to show that the supposed patentees did
not live in Las Animas County, and that the lands in question had
neither been occupied nor improved. If this is not sufficient to shift the
burden, then it must follow that we should require the complainant to
make the same showing with respect to every other community in the
United States, and this can scarcely be insisted upon. It would be
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very difficult to prove that these supposed persons did not exist in all
space.

But jurisprudence has to do with no such vague domain. Its terri-
toiy is limited .t inquires whether, in a particular sot, at a particular
time, open to human observation, a particular thing, existed. * * *

It is possible, within such limited range, to call all witnesses who were
likely to have been at the given spot. at the particular time, and so to
approach te negative by generally exhausting the affirmative. (Whar-
ton on Evidence, see. 356.)

The amount of proof requisite to support the negative proposition and
to shift the burden will vary according to the circumstances of the case;
and very slender evidence will often be sufficient to shift the burden to
the party having the greatest opportunities of knowledge concerning
the fact to be inquired into. (Digest of the Law of Evidence, Stephen,
article 96.) In the present case, to hold the respondents bound to pro-
duce evidence in support of the affirmative of the proposition-that
these supposed patentees were actual persons-is, under the circum-
stances, both reasonable and just, because the proof of that fact, if it
be a fact, is within their reach. The papers could not have been fabri-
cated, as alleged, in the names of fictitious persons, without the knowl-
edge of the register and receiver of the land office at Pueblo, and the
bill distinctly charges that both these officers were parties to the fraud
and conspiracy. What purport to be transfers fom each of the sup-
posed patentees to one Jackson, as trustee for the Colorado Coal and
Town Company, are shown in evidence. Jackson, however, swears that
he dealt only with one A. C. Hunt, who brought him the receivers cer-
tificate property signed, and he never saw or knew any of the pre-
emptors or patentees. He bought the lands from Hunt and paid him
for them, receiving what appeared to be the usual evidence of title. It
is fair to presume that Hunt dealt with the actual pre-emptors, if any
existed; or if be did not, he could state with whom he did deal, and
thus put the inquirer on the road which would lead him to the original
parties, if any such parties actually existed. It is conceded that the
receiver is dead, )ut o reason appears for not calling either the reg-
ister or Hunt; and the failure to do so is a circumstance the significance
of which the court is not at liberty to overlook. If the court could sup-
pose that an innocent official, thus accused by a bill filed by the Attor-
ney-General of the United States, would fail to demand, or at least re-
quest, opportunity to viudicate-himself under oath, it would be impos-
sible to doubt that the respondents would have called him if the truth
had been otherwise than as the bill alleges. It is insisted that it was
the duty of the complainant to call these witnesses, but the court does
not think so. The complainant having charged these persons with
fraud and conspiracy, should not be driven to he necessity of calling
them as its witnesses if it is possible for it to make out a prima facie
case without doing so. The respondents, whose defense rests, at least
in part, upon a denial of the charge of fraud and conspiracy made
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against these persons, could with perfect safety have called them if the
charge is false.

Thus far no notice has been taken of the testimony of experts upon
the question whether the signatures to the papers in question appear to
be genuine signatures of different persons. The opinions of the expert

*witnesses differ, as is usual in such cases; but in my judgment this
testiinony, considered as a whole, confirms the theory that the papers
were fabricated.

Having thus reached the conclusion that the supposed patentees in
each and all the patents sought to be set aside were fictitious persons,
haviing no existence, it only remains to determine what the consequences
are with respect to the present respondents. And for the purposes of
this inquiry, I will assume that it sufficiently appears that respondents
had no actual notice of any participation in the frands whereby the
patents were obtained. The rule of law that a grantee capable of tak-
ing the title is necessary to the validity of a deed, is elementary. A
grantee is as necessary to the conveyance of land as a grantor, and it
follows that a grant to a fictitious person is simply void (3 Washburn
on Real Property, 4th ed., 265; Muskingum Turnpike v. Ward. 13
Ohio, 120; Hulich v. Scovil, 4 Gil. (Ill.), 173).

By the common law all grants between indivi(luals must be made to
a grantee in existence, or capable of taking; otherwise there could be
no such thing as livery of seisin. (iller . Chittenden, 2 Iowa, 368.)

A patent for land to a fictitious prsr1l not in existence carries no
title, vests no interest in any one. (Thomaos v. Beemian, 26 Missouri, 27;
Galt v. Galloway, 4 Peters, 332; Galloway . Finley, 12 Peters, 297.)

The case of Sampeyreac et al. v. The United States, Peters, was a
bill for review to set aside a former decree in favor of Sampeyreac, vest-
ing title in him under an alleged grant from the governor of Louisiana,
while it was a province of France, and which inured to the benefit of
the claimant by virtue of the treaty of 1803. The grant and the decree
founded thereon were attacked by the United States on the ground
that Sampeyreac was a fictitious l)erson. The court, per Thompson,
justice, said:

The original party to the decree being a ctitions person, no title
could pass under the patent, if issued. It would remain to the United
States (p. 241).

I must hold, therefore, that, the patentees in this case being fictitious
persons, no title passed from the United States by virtue of the patent
in question.

There could be no conveyance of the title where there was no grantee
to take the title. The patents were and are absolutely null and void.

The respondents clain protection as bona ide purchasers for value,
without notice of the fraud; but this defense can only be maintained
by showing that the legal title has passed to them. The original pat-
ents being void for the want of the necessary grantees, as we have al-
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re-dy seen, the title never passed from the United States, and the doc-
trine i question cannot be ivoked.

The purchaser in all cases must hold the legal title, or be entitled to
call for it, in order to give him a full protection of the defense; for if
this title is merely equitable, then he must yield to a legal and equitable
title in the adverse party. (Story Eq. Jur., see. 64 c.)

In the case of Sampeyreac v. United States, supra, this defense was in-
terposed by the respondent, Joseph Stewart, who was allowed to inter-
vene and plead that he was a bonafide plarchaser for value and without
notice. The court, however, upon hearing, overruled the defense upon
the ground, among others, as stated in the opinion, that " on general
principles it is icontestable that a grantor can convey no more than he
possesses. Hence, those who come in under the holder of a void grant
can acquire nothing."2 In that case Stewart purchased upon the faith
of a grant which had been confirmed by a decree of a court of equity in
Arkansas Territory. He was not protected, because both grant all
decree were afterwards held fraudulent and void on the grond that the
supposed grantor in the one, complainant in the other, was a fictitious
person. The case is certainly as strong as the one before Us. (And see
Gray v. Jones, 14 Fed. Rep., 83, S. C., 3 AleC ary.)

In the light of these principles and autlorities, itis impossible to bold
that the respondents, or any of them, ever acquired a right to the laud
in controversy by reason of their standing in the character of bona fide
purchasers. The title has never passed from the United States. A
person who has acquired title by fraud may make a valid conveyance to
a bonafide purchaser; but one who has never acquired the title cannot
convey it, and much less can the title be transferred by fraudulently
obtaining from the owner a deed purporting to convey it to a fictitious
person, and then forging a conveyance from such fictitious person to

another, however innocent the latter may be.
The counsel for respondents have argued very earnestly that, as this

is a suit to rescind and set aside a deed for fraud, the rule which re-
quires the injured party upon discovering the fraud to give notice of
his intention to rescind without delay, applies, and bars relief. The bill
was filed in January, 1880. It is insisted tat complainant had notice
of the fraud as early as November, 1873, through a letter received at
the General Land Office at Washington, from one C. J. Hubbard. The
letter is in evidence, and is as follows:

LAW OFFICE OF GRAHAM.
Trinidad, Colo., Novenmber 28, 18,3.

Honorable Commissioner of United States Land Office:
SIr: The most gigantic frauds upon the Department you control are

being perpetrated in this ortion of Colorado. Coal lands are being
entered as agricultural lands by straw mnea, and conveyances made to
them procurers of these perjuries (who pretend to be innocent in the mat-
ter). This portion of Colorado is all coal land. T. 33, 32, and 30, R.
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64, are coal lands (every section), except a little on the river bottom
There are over thirty townships north of range 33 and west of 63 that
have coal on every section, and the agricultural land does not exceed
three sections. These parties even sell out and then apply to the Gen-
eral Land Office to change the location of the lands patented. Of this
latter I am advised by common rumor.

The people rely on the laws to protect, and ask the Department to
assist them in their rights. There is something out of proportion in
our land office. The register and receiver are charged with complicity
in these things. If the United States attorney will take the matter in
hand the matter can be fastened on the proper parties, but in the mean
time, unless your Department is vigilant, and dishonest men thwarted,
the Government is defrauded of thousands of acres of its most valuable
coal lands.

I am, very respectfully,
E. J. HUBBARD.

[Indorsed. ]

Letter K., No. 78,067, to C. J. Hubbard, Trinidad, Colorado Territory,
November 23, 1873. Alleges fraud on the Government, &c. Answered
December 11, 1873. Referred to Div. N. Received (G. L. 0.) Decem-
ber 3, 1873.

It will be observed that this letter designates no particular entries
as fraudulent, and describes no particular lands that were being fraud-
ulently entered. The writer's purpose, which was most laudable, seems
to have been to induce the Land Department to institute an investiga.
tion. It is more than doubtful whether this letter can be regarded as
a sufficient notice to the United States of the existence of particuhr
frauds now in question, even assuming that a volunteered communica-
tion from a private citizen to a bureau office in the Interior Department
could in any case be held to charge the Government with notice of its
contents. Waiving, however, the consideration of this question, I am
constrained to hold that ladhes cannot be imputed to the Government.
It is true, as a general proposition, that when the Government becomes'
a party to a suit in its own-courts it stands upon the same footing with
individuals, and must submit to the law as it is administered between
man and man. But this general rule has its limitations, and one of
them is that neither the defense of the statute of limitations nor that
of laches can be pleaded against the United States.

The general principle is, that laches is not imputable to the Govern-
ment; and the maxim is founded, not in the notion of extraordinary
prerogative, but upon a great public policy. The Governmeitt can
transact its business only through its agents; and its fiscal operations
are so various and its agencies so numerous and scattered that the ut-
most vigilance would not have saved the public from the most serious
losses if the doctrine of laches can be applied to its transactions. (U.
S. v. Kirkpatrick, 9 Wheat., 736; U. S. v. Hoar, 2 Mason, 311; U. S. v.
Williams, 5 McLean, 133; Gibson v. Chouteau, 13 Wallace, 92; U. S. v.
Thompson, 98 U. S. 486; Gorson v. U. S., 97 U. S., 584.)

If, indeed, the lapse of time since the cause of action accrued has been
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st greot as to afford the reasonable presumption that the witnesses who
cold testify concerning it are all dead, and the proofs lost or destroyed,
a court of equity may, no doubt, on that ground refuse to entertain the
controversy. (U. S. v. Beebee, 4 McCrary, 12.) But this cannot be
claimed upon the facts of the present case. At most, the lapse of time
here was only six or seven years, and it is not claimed that the wit-
nesses who could testify rom personal knowledge of the facts are all
dead, nor that the proofm have been lost or destroyed. Independently
of these considerations, it is difficult to see upon what principle this
doctrine concerniing the duty promiptly to rescind can be applied to a
case of this kind, where there never was a contract in the sense of an
agreement between contracting parties. The rule requires the de-
frauded party to give notice to the party guilty of the fraud of his pur-
pose to rescind and dernand a return of the property conveyed. Bat
where the other party has no existence, where the conveyance has been
made to a myth, how can the rule be applied? To whom shall notice
be givent Upon whom shall demand for a return or recoverance of the
property be made? It is also insisted that the United States has not
returned the money received for those fraudulent conveyances, and that
therefore this suit cannot be maintained without considering whether
the GovermIent is bound, as a condition precedent to its right to file a-
bill to set aside a fraudulent patent, to pay or tender to the patentee
the consideration received. It is sfficient to say in the present case
that there are no patentees, and therefore no one in existence to whom
such payment could properly be made.

The counsel for the respondents insist that the complainant ought to
be bound by the patents issued, even thongh the patentees were myths,
because the respondents have acted in good faith, upon the assuniption
that they were valid, relying upon the recardl. It is insisted that the
facts present a case of equitable estoppel, upon the theory that "when
one of two innocent persons must suffer a loss it should be borne by
that one of them who, by his conduct, acts, or omissions, has rendered
the injury possible." It is a conclusive answer to this contention to say
that the respondents are not innocent purchasers within the meaning
of the rule, as we have already seen. But I think it proper to adl that,
so far as I know, it has never been held that the United States can be
estopped by the frauds, not to say crimes, of the public officials; and it
is apparent that the consequences of such a doctrine would be ruinous.
In my opinion the doctrine of estoppel does not apply.

Upon the whole case my conclusion is that there must be a decree
for complainant in accordance with the prayer of the bill; and it is ac-
cordingly so ordered.
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.T THE SUPREME COURT OF WYOMIN1G.

THE UNITED STATES V. ALEXANDER SWAN, TomAs Sw AN, Z.
THOMDMASSON, AND C. E. ANTHONY.

The fencing of Government land and its withdrawal from settlement not only sub-
jects te public to inconvenience and annoyance, but it is an nclosure of that
which ought to be left free to the public, so that all persons may go thereon until
some one lawfully segregates it and makes it his own; and a remedy by in-
junction on the part of the United States will lie in such a case to compel the
abatement of the nuisance.

SENER, Judge:
This case is here upon the amended bill filed by the complainant on

the 13th of June, to which the respondents filed a demurrer on the 25th
day of Jly. 1883, and upon which demurrer argument was heard by.
the court on the 1st day of August, 1883. In view of the magnitude
and novelty of the questions involved, time, care, and study have been
bestowed uipon them, to the end that the best reflection and the best
lights might be brought to bear for their solution.

The demurrer has been argued by the respondents from the stand-
points that the bill of the complainant is deficient in form and substance.
As to form, that it is uncertain and vague; as to substance, that it
fails to state such a case, even in bad form, as to entitle the complainant
either to the discovery or relief which it seeks. The respondents claim
that the bill should with clearness and accuracy show title in the com-
plainant. and that this should be coupled with an allegation that by
reason of withdrawal from settlement these citizens have no right to go
upon these lands nder the laws of the United States as for Mining, and
other proper purposes for which the laws provide.

This objection the court thinks not well taken, because the bill in its
entirety shows for all the purposes of a demurrer that these parties are
there wrongfilly and unlawfully, which excludes the idea that these
respondents have a right to be upon these lands.

Besides, the bill further alleges that all the even sections in two cer-
tain townships, except parts of two and twenty-two, are part of the
public domain, and then proceeds to aver that said lands are now held
for disposition under the land laws of the United States; and if they
are open to settlement and disposition this excludes the idea that the
respondents can be upon them lawfully, since the bill further charges
the encroachment and intrusion upon these lands unlawfully.

The respondents claim that the bill is wholly uncertain in its meaning,
in not showing what is meant by said lands as used in the charging part
of the third clause of the amended bill, they claiming that, as used, 'the
expression " said lands" is vague, uncertain, and indefinite.

Upon an amended bill the court thinks it would be better to make
this averment clearer. The respondents also object that the bill is un-
certain and vague, in not showing what parts of Secs. 2 and 22 the
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complai nant has title to, the bill only claiming a part and not all of said
section.

This objection is well taken. This bill is an application for an in-
junetion order. Although there is a map filed with the bill and made
a part of it as an exhibit, showing the land encroached upon, and in-
traded upon, yet the map is fatally defective as to Sec. 2, certainly in
not showing how much of said section belongs to the United States and
how much does not belong to the United States. As to Sec. 22, if the
marks and letters " E " in the map are to be considered as the excepted
parts, less trouble might be had as to this section, but i a bill of this
importance, where an injunction is asked for, the court ought to have
before it such a clear and indisputable showing as to what is complained
of as that in the event of its granting injunctive relief its order could
plainly and with reasonable certainty point out what it is that should
be abated, andwhat it is that should be restrained. In this bill this is
not done. As is charged by the respondents, and as was admitted by
the complainant in its argument, the bill i this respect is vgue and
uncertain, and for this reason the court thinks the demurrer ought to
be sustained.

The respondents.object that the bill wholly fails to show that the fence
vas built on or across the same sections of land before referred to. It

alleges that it was built on certain even and odd numbered sections, in
(certain townships and ranges, but wholly fails to show that said dis-
tricts were north, or that the ranges were west of the sixth principal
meridian, or where the ranges are.

In an amended bill it might be well to show this; but the allegation
contained in the bill that these sections in certain townships and
ranges are within Laramie County, and in the jurisdiction of the first
judicial district of this Territory, probably would be sufficient.

This case having been twice argued, both upon the structure of the
bills and the sufficiency of any bill to give the United States the relief
it seeks in this forum upon a proper bill, it seems to the court not just
longer to withhold its opinion Upon the right of the complainant to re-
lief in cases like this in equity and by injunction. At the first rgn-
ment of the counsel for the Government, the able district attorney for
Wyoming held to the idea that it was a purpresture and not a public
nuisance. In the latter argument the learned assistant for the Govern-
m1ent, Judge Brazee, held to the theory that the acts charged were a
public nuisance. This view was stoutly resisted by the counsel for re-
sp.ondents.

According to Lord Coke, purpresture was defined to be a close or
nelosure; that is, where one encroaches or makes that several to him-

self which ought to be common to many. It is laid down by all the old
writers that it might be committed either against the king, the lord of
the fee, or any other subject.

In its common acceptation it has been applied to any encroachment
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upon the king, or any part of his domestic lands, or in the highways,
rivers, harborsi or streets.

The distinguished counsel who argued for the respondents with so
much learning and great zeal contended that while there might be an
appropriation of these lands by the respon lents, so far as this bill
shows, yet there was nothing in the bill, or de(lucible from it, to show
that these lands are common to many, and that no ad judicated cases in
this country on this question of purpresture, went fart her than to apply
the doctrine as Lord Coke applied it to encroachment upon highways,
rivers, harbors, and streets.

In the view which we take of this case it may be unnecessary, in
order to give the court jurisdiction, to refer it absolutely to either of
these branches of equity jurisprudence. The doctrine of relief in equity
is now applied both by the English and American courts to any case in
which there is an abuse of power given for public purposes, or when
there is acting adversely to public policy. It is true this doctrine in
English and American chancery has grown up in the necessity of plac-
ing restraints on great corporations to prevent them from doing acts
detrimental to the public welfare or hostile to the public policy. Lord
Eldon, in Blackmore aainst Glamorgan Canal Navigation Company,
stated it to be a sound and well-recognized equitable principle, "that
parties shall do and forbear all that they are required to do, and forbear
as well with reference to the interests of the public as with reference to
the interests of the idividual."

Quoting Lord Cottenbam:
It is the duty of the chancery court to adapt its practice and course

of proceedings as far as possible to the existing state of society, and to
apply its jrisdiction to all those new cases which from the progress
daily making in the affairs of men must continually arise, and not from
too strict adherence to forms and rules established under Xvery different
circumstances, decline to administer justice and enforce rights for which
there is no other remedy. ( Myhre & Co., 559; 4 Id., 141, 635.)

It is in this spirit that the supreme court of Peuisylvamia spoke and
acted in the case of Kerr v. Frego, 47 Penn., 292, Chief Justice Lowrv
delivering the opinion of a unanimous court as iar back as 1864, when
he said:

This remedy (meaning the remedy by injunction) extends to all acts
that are contrary to law and prejudicial to the community, and for which
there is no adeqoate remedy at law.

In this case, for all purposes of the demurrer it is conceded that the
respondents have, without authority of law, wrong:,fully taken possession
of the public lands of the United States, fenced them in, and thus pre-
vented the exercise, or the power, or the authority, or the enforcement
of the homestead, pre-emption, and desert land laws of the United
States, as the case may be, within these lands so inclosed wrongfully
and unlawfully, and so eparated and fenced and converted to the
wronlgful and unlawful use of these respondents.
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A specific injury to the public is averred in the bill, which is that the
rights of the homesteaders, the pre-emptors, and parties lawfully seek-
ing to reclaim the desert land of the United States, may be hindered
and prevented, if not entirely denied their rights, by the building of
these fences.

If it be answered that the parties who are fencing these lands unlaw.
fully may be doing a benefit to these lands, it is sufficient to say in
reply that they are fencing and building more than the policy of the
land laws of the United States allow to four people. As to what con-
stitutes such an injury as gives a court of equity in such a case juris-
diction, we cannot do better than quote the language of Chief Justice
Ryan in the case of the Attorney-General against the Railroad Compa-
nies, 35 Wisconsin, 552:

The acts of the defendants charged give the jurisdiction, and it is
for the court to judge of the consequent evil. It is not the averment
of the pleaders, but the nature of the acts pleaded, which is material in
the question of public injury. The conscience of the court mu st be sat-
isfied, and may be satisfied or not, with or without averment.

If an information should aver public mischief where the court could
see that there was none, the averment would go for nothing.

So without averment it suffices that the court can see the public in-
jury. As in that case the court says: " It is hardly questioned that in
these cases a public injury is apparent in the acts charged against these
defendants," so may we repeat here: Directly or indirectly, this in-
jury reaches many. Continuing, that able court says: " We can only
see the direct public injury, and the acts charged satisfy the conscience
of the court of the public injury. If the acts be illegal, that is sufficient."

Upon the question of the right of a court of equity to enjoin a great
public wrong the same supreme court (35 Wisconsin, p. 534) further
says, after speaking of the jurisdiction to enjoin private wrong at the
suit of the person wronged:

It is almost a logical necessity to admit the other branch of the juris-
diction to enjoin at the suit of the State such a general wrong common
to the whole public as interests the State, and could be remedied by
private person only by a vast multitude of suits, only burthensome to
each and impracticable for (their) very number, more conveniently, ef-
fectually, and properly represented by the attorney-general as parens
patrice.

But jurisdiction of informations of this nature has sometimes been
denied here-courts of equity in this country, singularly enough, being
sometimes more timid to control corporate power, and less willing to
protect the public against corporate abuse than the English chancery.
In both branches, says the court, of this jurisdiction, it proceeds as for
quasi nuisance, and it is difficult to understand why the jurisdiction
should be asserted as to private nuisance and denied as to public
nuisance. But fortunately we find this wholesome Jurisdiction sus-
tained here by the great weight of authority, and with modern experi.
ence we deem it only a question of time when it must be universally
asserted and exercised.

4531 L 0-51
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But do the acts charged in the bill of complaint, and for all the pur-
poses of this hearing treated upon demurrer as true, constitute a public
nuisance ?

In 1837 the supreme court of Alabama, in the case of the State of
Alabama against the mayor and aldermen of the city of Mobile (5 Por-
ter, 299), Collier, chief justice, delivering the opinion of the court, held
the right of chancery to exercise its jurisdiction in case of a nuisance,
in restraining the exercise or erection of, and in some instances to abate
that from which irreparable damage to individuals or great public injury
would ensue. The court further said:

Courts of equity can interpose to restrain and prevent such nuisances
threatened or in progress, as well as abate those already existing, and
by perpetual injunction the remedy is made complete through all future
time; whereas, an information or indictment at common law can only
dispose of the present nuisance, and for future acts new prosecutions
must be brought; and, in the next place, remedial justice may be
prompt and immediate before irreparable mischief is done, whereas at
law nothing can be done except after trial and upon the award of judg-
ment.

In 1860 the supreme court of Georgia cited with approval this case,
and said, in Mayor and Council of the City of Columbus v. Arnold (3G
Georgia, 08):

It is claimed that no such jurisdiction exists, because the remedy at
common law is adequate and complete by indictment, &c.

It answered by citing approvingly this statement in Story's Equity:
The grounds of this jurisdiction of courts of equity in cases of pur-

presture, as welt as of public nuisance, undoubtedly is their ability to
give more complete and perfect remedy than is attainable at law, etc.

And also Eden on Injunction to this effect, that-

The remedy for this species of injury is by information of intrusion
at common law, or by information of the attorney-general in equity.

In addition to the foregoing, the supreme court of Georgia in this case
added, as a reason why a remedy by indictment might be unavailing,
the influence and integrity of the gentlemen against whom an indict-
ment might lie would more than likely protect them before a jury.

In regard to public nuisance, the supreme court of New Jersey, 1
Stockton, p. 523, Attorney-General against Hudson River Railroad
Company, decided in 1853, state that the jurisdiction of the courts of
equity in regard to public nuisances seems to be of very ancient date,.
and has been definitely traced back to the reign of Queen Elizabeth.

Is the building of such a fence on the public lands a public nuisance
as well as a public wrong e Blackstone defines a nuisance to be any-
thing that worketh hurt, inconvenience, or damage; and Bacon defines
a nuisance as anything that annoys, incommodes, or offends-anything
that renders the enjoyment of life and property uncomfortable; and
Brown, "' anything which unlawfully annoys or does damage to another.'"
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A nuisance is either public or private. A public or common nuisance
is such as affects or interferes with the king's subjects in general
Tried by these definitions, can there be any doubt that au inclosure of
the Government domain, held either for the benefit of all the people, or
else under the terms of the bill, as admitted by the demurrer, held for
disposition and sale for the benefit of the settler, whether in his char-
acter as a homesteader, pre-emptor, or as one reclaiming the waste lands
of the desert, is a great public nuisance, is an infringement of public
right, and as such can be relieved against, if not by abatement, action
for damages, or criminal prosecution, certainly by the more speedy, pow-
erful, and all-sufficient remedy of injunction ? But it is contended by
The learned counsel for the respondents that there may oe a remedy at
law, and therefore no remedy in equity lies.

Our answer to the learned counsel is in the language of Judge Col-
lier, in Alabama, in the case hereinbefore cited: Not that there may
not be a remedy at law, but that in such cases the jurisdiction. of the
courts of equity is predicated upon the ground of the ability of equity
to give a more complete and perfect remedy than is attainable at law.
The relief is not grantable because, strictissimi juris, there may be no
remedy at aw, but is grantable because there is a remedy more adequate
in equity.

While courts of equity will hesitate, and have hesitated in England
and in this country, in cases of public nuisances to act except in strong
cases, yet they will always speak with no uncertain sound, and should so
speak, where the public rights are invaded or a great public nuisance
is threatened or in existence.

Are the acts complained of a purpresture ? The supreme court of
Wisconsin, in the case of the Attorney-General v. the Railroad Com-
pany, before cited (35 Wisconsin, p. 532), going a step beyond the old-
time technical definitions, perhaps, and applying the law to new necessi-
ties, after the spirit of Lord Cottenham, before quoted, says: "Any in-
trusion upon public right is in the nature of a purpresture." Such is,
we think, sound equity at this day. That eminent jurist, Cooley, in the
case of the Attorney-General v. The Evarts Booming Company (34
Michigan, p. 472), says: "A purpresture may be defined as an inclosure
by a private party of a part of that u'hich belongs to and ought to be open
and free to the enjoyment of the public at large. Surely a better defi-
nition of the public domain of the United States could not be made,
and further, he says that " a purpresture is not necessarily a public
nuisance."

A public nuisance is something which, subjects the public to some
degree of inconvenience or annoyance, but a purpresture may exist
without putting the public to any inconvenience whatever.

The fencing of these lands, their withdrawal from settlement under
the homestead, pre-emption, and desert land laws, not only subjects the
public to some degree of inconvenience and annoyance, but it is an
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inclosure of that which belongs to or ought to be left free to the public,
so that all the public may go thereon until some one lawfully segregates
it and makes it his own; and if it can be decided that such a remedy
as injunction does not lie in a case like this, then not only might these
respondents fence up such large tracts of land as are mentioned in the
bill and keep them fenced, as by their demurrer is admitted, but other
citizens singly or in small groups might do likewise, and so the authority
of the Government might be set at naught, and the rights of the immi-
grant and the citizen coming to these plains to take up small portions
of land under the laws of the United States would be utterly un-
availing.

The learned counsel for the respondents objects that the fourth clause
of the bill, while alleging that the respondents have intruded and en-
croached upon a part of the public domain, does not show what part
of the public domain they have intruded and encroached upon. To
this it may be sufficient to reply that the map filed with and made a
part of the bill would seem to point out the encroachment and intru-
sion, but lack of definiteness in this respect may be supplied in an
amended bill by describing the feneing by words, showing what line or
lines on the map were intended to point out the fence or fences com-
plained of.

To the argument of the learned counsel for the respondents that the
act of so encroaching or intruding is not shown to be in any manner
wrongful or unlawful, it seems only necessary to say that the words
" intrusion" and " encroachment" of themselves mean an unlawful going
upon the rights or possession of another, as when a man sets his fence
beyond his line (vide Bouvier's Law Dictionary, " Encroachment").

To the objection that the United States is only entitled to the same
remedies for the protection of its property as an individual, we think
the best answer is to be found in the words of Justice Miller. in the
case of the United States v. Duluth (1 Dillon, 471):

If the allegations of this bill be true, we have no doubt of the right of
the officers of the Federal Government to bring this suit in the name of
the United States, and to protect her rights, and we deem it a much
more appropriate mode of doing so than by the physical force of the
War Department.

Not only may equitable intervention on the part of the court prevent
this, but any attempt at force by parties thinking themselves entitled
to enter on these lands under the respective land laws of the United
States.

To the suggestion that an individual could not maintain a suit for an
injunction on a bill such as is filed in this case, it would be sufficient to
say that no individual could stand in relation to any other individuals
possibly as in this case, unless it might be that of a trustee holding for
others; and surely it would not be denied that a trustee would have
the right to resort to a court of equity to protect the lands of his cestuis
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que trust from such intrusion and encroachment, if they were threatened
or being persisted in by many parties, rather than to drive such cestuis
que trusts to a multiplicity of actions on the law side of the court. May
not the United States under their liberal land law system be deemed as
but holding these lands in trust for those who under their laws are ulti-
mately entitled to them, and so not only may not the United States,
but ought not the United States, to protect as well as defend these lands
for those ultimately entitled to them ?

To the objection that injunction will not lie in this case as in a case of
purpresture, because of the common law definition of purpresture, the
answer is to be found in the decisions in which, in Wisconsin and else-
where, it is held that a prepresture (already quoted) is any intrusion of
public right. Any intrusion of public right, while not probably strictly
a purpresture, is in the nature of purpresture, and as such is enjoinable.

To the objection that irreparable injury must be shown to entitle the
court to jurisdiction, we think we may only repeat the words of the
supreme court of Wisconsin (35 Wis., case hereinbefore quoted, p. 552).
" Such an inquiry in such a case is a conclusion of fact rather than a
fact. The conscience of the court must be satisfied, and may be satis-
fied with or without averment." In this case a public injury is appar-
ent in the acts charged against these defendants and admitted by the
demurrer, in that eleven even-numbered sections, a part of the public
domain, are withdrawn by the intrusions and encroachment of these
defendants from settlement under the land laws of the United States.
Leaving out of view the timber-cullure laws, this intrusion and en-
croachment may deprive eleven persons of their rights to reclaim and
settle upon this land if it be simply desert land. If it be such as is
open to the homesteader, forty-four persons may be deprived of their
rights under the laws of the United States, and if pre-emptors forty-
four persons may be deprived. The character of the land is not shown
in the averments of the bill. Surely this statement is sufficient to show
the great public injury, the wrongfulness and unlawfulness of the in-
closure being admitted by the demurrer. To the objection that injunc-
tion will not lie in any case of trespass with no other elements in the
case than are contained in the amended bill, it may be sufficient to
answer that this bill alleges not only a trespass and a wrong, but a con-
tinning wrong, against the Government of the United States and against
such of its citizens as may be entitled to this land under the home-
stead, pre-emption, or desert land acts, and that the ouster of the Gov-
e _ment is not only a mere trespass, which is an unlawful act commit-
ted by violence by one private individual against another, but is in this
case an act of disregard and of unlawful dispossession, encroachment,
and intrusion upon the lawful power and authority of the Government
ofthe nited States, this additional element, never being whe
one mid-ivilcfuitreipasses upon another merely.

The learned counsel for the respondents maintained that as there was
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no right of common to the citizens of the public donain, the United
States holds such public domain as property for disposition, and no
progative remedy is given it to protect such propety, citing several
authorities, the last one being 37 Wisosin, Attorney-General v. Eau
Claire. 446, 447.

The learned counsel must have misconceived that reference. Wat
the court there says we will quote; it was speaking of public rivers:

They are highways; they are in charge of the State, and the State
cannot abdicate its charge of them. That charge is a duty to the Fed-
eral Government and a trust for the whole people; not of the State only,
but of the several States. An unauthorized encroachment upon any
of them is a violation of the duty assumed by the State in its aggre-
gate and sovereign character to keep them forever open. Every such
encroachment is a purpresture which concerns the solemn prerogatives
of the State and the prerogative jurisdiction of this court.

Original jurisdiction of such cases here is too manifest for discussion.

In Wisconsin, under their then constitution, the supreme court had
original jurisdiction in cases of injunction, it is proper here to say.

It is true that none of the cases cited and relied on in this opinion are
upon questions exactly such as that raised in the argument upon the
bill and demurrer here.

But the doctrines enunciated and the language employed, even if it
be conceded that they are in every case mere obiter dicta, which is not
admitted, yet they are so convincingly persuasive and seem to the court
so well in point in restraining what to the court seems to be so great a
public wrong, that with becomig diffidence and yet with sufficient con-
fidence in thiauthrity by persuasion, the court adopts them and
makes them applicable to the case at bar.

Having answered all the objections of the counsel, and reached con-
clusions in this case at least to its own satisfaction, the court proceeds
now to say that upon the filing of an amended bill, for which on appli-
cation leave will be given, and if an amended bill when so filed shall
have the errors hereinbefore pointed out corrected,, and shall show on
its face that the United States district attorney for Wyoming acts un-
der the direction of the Attorney-General of the United States in bring-
ing such a bill, which statement this bill does not contain, this court
will hold that a remedy by injunction does lie in such a case, provided
the facts are such as are admitted by the demurrer to this bill, and are
averred according to the well-known rules of equity courts, and such
bill shall be otherwise conformable to equity and the statutes of Wyo-
ming governing equity practice.

The demurrer to this bill must be sustained for the defects herein
pointed out.

Adoe .t & '_
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RELATIVE TO HEARINGS ORDERED UPON SPECIAL AGENTS'. REPORTS.

INSTRUCTIONS.

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

Washington, D. C., May 8,1884.

To REGISTERS AND RECEIVERS, AND SPECIAL AGENTS GENERAL

LAND OFFICE:

These hearings are ordered as a part of the proceedings upon an in-
quiry instituted by the Government into the validity of alleged frauda-
lent or illegal entries. The purpose is to give entrymen full opportunity
to be heard in defense of their claims.

Hearings will be set at as early a ay as possible after the order has
been received, so that the special agent who examined the case may be
present and while witnesses are accessible.

The register and receiver will consult with the special agent relative
to fixing the time and place of taking testimony.

Notice of hearings will be given by the register and receiver by regis-
tered letter, addressed to the last known place of residence of the party
to be notified; and, where his residence is unknown, to the post-office
within the delivery of which the land is situated. The register and re-
ceiver will post a copy of the notice in their office for not less than thirty
days prior to date of hearing. Personal service of notice (which may
be given by the spe~ial agent) will also be made within the time fixed
for hearing, if the residence of claimant is known or can be ascertained.
If the party cannot be found, the notice will be advertised once a week
for four weeks in a paper of general circulation in the vicinity of the
land.

Proof of mailing, posting, and service of notice (or publication) must
be filed with the papers in the case. When personal service is not made,
a statement by the register and receiver, or a certificate from the special
agent, or the affidavit of an officer or other person, must be filed, show-
ing due diligence has been used and that the party could not be found.

Special agents should so arrange their business as to have testimony
taken at the same time and place in as many cases as practicable.
They must be present at hearings, with the necessary witnesses, and
their testimony and the testimony of witnesses must be given in per-
son, notwithstanding their written reports and the affidavits previously
obtained. They will also represent the Government in the conduct of
cases and the cross-examination of witnesses, unless they have the
assistance of the United States district attorney or of special counsel.
They will give their attention to those hearings and to due preparation
therefor, to the exclusion of all interfering business.

Special agents are not required to file affidavits for continuances or
postponements, nor to make deposits for expenses.
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Continuances and postponements will be allowed only for necessary
cause, and in no case for the purpose of vexation or delay.

Special agents will not enter into stipulations relative to taking tes
timony, or otherwise, by which the due course of proceedings will be
embarrassed or the purpose of the law frustrated.

The expenses of service of notice and the costs of taking the testimony
of witnesses for the Government, including the Government's cross-ex-
amination of witnesses for the claimant, will be paid by receivers, who
will estimate specially therefor, referring to the date and initial of the
letter ordering. the hearings.

The cost of reducing testimony to writing, payable by the Govern-
ment, will be the actual and necessary sums paid out for that purpose,
and not fees of local officers. Such fees will not be charged to the Gov-
ernment.

The expenses of the claimant, including the pay of his own witnesses,
the costs of taking their testimony, and the cost of his cross-examination
of witnesses for the Government, must be paid by himself, and a rea-
sonable deposit for expenses of reducing such testimony and cross-exami-
nations to writing may be required by the officer taking the testimony.

Witnesses for the Government, other than the special agent and his
assistants, will be paid by the receiver, upon the approval of the special
agent, and receivers will estimate therefor. Special agents will pay
their own expenses and the expenses and compensation of their assist-
ants, and return proper accounts and vouchers.

Upon the termination of a hearing, the register and receiver will im-
mediately transmit the record of the proceedings, with their joint opinion
thereon, to this office.

Claimants will be allowed the usual right of appeal, and in absence
of appeal or in default of appearance will be concluded.

N. . McFARLAND, Commissioner.

Approved May 9, 1884.
H. M. TELLER, Secretary.

III.-HOMESTEADERS.

1. TRESPASS BY, ON ADJOINING LANDS.

INX D VERTENCE-AAIENDMENT.

WILLIAM 0. PERKINS ET AL.

A homestead claimant, who, through ignorance of the lines, resides and cuts timber
beyond the limits of his entry, may be permitted to amend his entry so as to
include the tract he has been residing upon and improving, and will not be re-
garded as guilty of trespass.

Secretary Teller to Commissioner McFarland, February 9, 1884.

SIR: I am in receipt of your letter of the 12th ultimo, transmitting
report, dated December 23, 1883, from Special Agent Kielsey, in rela-
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tion to trespass of William 0. Perkins and others in cutting 201 trees,
amounting to 174,267 feet, board measure, from the E. E of the SE. of
Sec. 19, and the SW. i of Sec. 20, T. 1 N., R. 9 W., Louisiana, wherein
you recommend civil suit against the parties purchasing the timber.

You state that the S. J of the SW. of Sec. 20 and the SE. i of the
SE. i of Sec. 19, comprising the principal portion of the land trespassed
uion, are embraced in the homestead entry of William 0. Perkins, made
November 23, 1881. Concerning said Perkins the agent writes:

I consider that he is deserving of the greatest leniency that can be
shown him. He states that at the time he cut and sold the timber his
family were in destitute circumstances, and the sale of the timber was
his only means of keeping them from starvation.

At the time of cutting, and in fact until I told him otherwise, he
thought he was liting on his homestead. True he cut over more territory
than his homestead could cover, even if he was living upon it; but he
states that he was entirely ignorant of the measurement of land, and
thought he was confining himself to his homestead.

I conversed uith his neighbors concerning him, and am convinced that
if the man is given a chance he will * * * make a good citizen. At all
events, a prosecution would result in no good to the Government and
in great harm to his family.

It will be seen that this case, in so far as regards the fact that the
alleged trespasser resided beyond the limits of the tract entered by him
as a homestead., through a misunderstanding on his part of the limits
of the land actually entered, closely resembles that of the two home-
steaders, Craft and Jones, in the case of the trespass of W. H. Craft,
returned by me to you on the 21st ultimo; and I have the same direc-
tions to give in this case as in that, to wit, that you will direct the
register and receiver of the proper land office to instruct Perkins how
to amend his homestead entry in such manner that it shall describe
and include the tract which he has actually been residing upon and
improving, and allow him the same credit as regards residence and
cultivation that would have been given him had his entry been cor-
rectly described originally.

Such amendment, if the description of the land given by the agent
is correct, should consist in the exchange of the most easterly or the
most westerly of the 40-acre tracts included in his present entr for the
40-acre tract upon which he now resides; of course, he cannot be al-
lowed to make entry of an entirely new tract, returning to the Govern-
ment all that which he has denuded of its timber. In other words,
Perkins's error should be remedied in such a way as to subject the Gov-
ernment to as little loss as possible.

If Perkins is thus permitted to cure his error in the matter of home-
stead entry, and regarded as not guilty of trespass, inasmuch as the
timber was cut from what he considered to be and the most of which
will be his own land, it would, of course, be inconsistent to hold the
purchasers of said timber liable to the Government for its value; and
proceedings against them for trespass in connection with this case
should accordingly be dismissed.
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2. TRESPASS ON CLAIM OF P. HOUSER.

POSSESSION-RIGHT-REMEDY.

Homestead claimants must seek remedy in the local courts for trespass upon their
claims.

Commissioner McFarland to receiver, La Crosse, Wis., March 26, 1884.

SIR: I have received your letter of the 7th instant, with its inclosure
from P. Rouser, who complains of depredations by certain parties upon
his additional homestead claim, and desires to know if there is any
law under which he can " get any pay for the wood and timber that
have been taken off."

Mr. Houser being in possession of the land by virtue of nearly five
years' residence, and compliance with the law governing his original
homestead entry, is invested with the exclusive right to the timber
thereon, and should seek his remedy for the trespass in the local courts.
You will so advise him.

The matter of depredations which Mr. Houser states the parties
named by him are committing upon other lands in his neighborhood
will be referred to Special Agent C. S. Martin at Wausau, Wis.

IV.-PRE-EMPTION.

1. TIMBER ON-WHO TO PROTECT.

2. IF FRAUDULENTLY ENTERED.

OCCUPANCY-GOOD FJ4ITH-PRAUD.

MIKE KERNAN.

So long as the laud is occupied in good faith under the pre-emption laws the duty of
protecting the timber does not belong to the Government.

Trespass upon land fraudulently obtained, and held simply for the benefit of the tim-
ber, requires the attention of the Department.

Commissioner McFarland to De Witt C. Aleaander, Long Pine, Nebr.,
June 21, 1884.

SiR: Complaint purporting to be made by you, without date, before
J. H. Skinner, J. P., and setting forth that timber trespass had been
committed by one Mike Kernan upon N. J of SE. J, See. 32, and N. 
*SW. j, Sec. 33, T. 31, R. 20 W., Nebraska, located by you, has been re-
ceived at this office. You "pray that the Government, or United
States Land Commissioner, prosecute the above case, and thus protect
and vindicate the rights of her loyal citizens, and her power to protect.
the same."

You are advised that so long as the lands are occupied and claimed
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by you in good faith under the pre-emption law, the duty of protecting
the timber does not devolve upon the Government.

The cutting and removal of timber from homestead or pre-emption
claims fraudulently obtained and held simply for the benefit of the tim-
ber, is such a trespass as properly requires the attention of this office.

V.-SURPLUS OF TIMBER CUT FOR RAILROAD CONSTRUCTION.

PiBOHJBITION-EXPORT.

W. T. VAN Noy.& Co.

Surplus or refuse timber out for railroad construction purposes may not be exported
from the State or Territory where cut.

Secretary Teller to Commissioner McFarland, June 21, 1883.

SIp.: I have received yours of the 13th instant, transmitting report of
Special Timber Agent Tullis, dated the 29th ultimo, in relation to the
shipment of certain timber and lumber by W. T. Van Noy & Co., from
Beaver Caton, Idaho, to Salt Lake City, Utah; also a large number of
affidavits and letters bearing upon the subject, which I return to you
herewith.

The (unsworn) statement and petition signed by Van Noy & Co.,
David Stoddard & Son, Charles Hall, and William N. Thomas, is, in
substance, that they are agents of the Union Pacific Railway Company
for procuring timber for the construction of the Utah Northern and the
Oregon Short Line Railroads; that after supplying the roads of those
railroads they find that they have left upon their hands a surplus of
5,000,000 feet of timber and 5,000,000 feet of lumber, not suited to the
requirements of the railroads-all cut from mineral lands belonging to
the United States in the vicinity of Beaver Caton, Idaho; that there
is no ready nor easily accessible market in their vicinity, nor indeed in
Idaho, for the timber and lumber in question, but there is a great de-
mand for timber and lumber of that kind (red pine) in Salt Lake City,'
Utah; that they accordingly contracted to deliver said timber and lum-
ber to certain parties in Utah, and in fact had sent about 250,000 feet,
board measure, to that point, when they were informed that there was
a departmental prohibition against the exportation of timber or lumber
from the Territory where cut; that until that time they had been en-
tirely unaware of any such prohibition; that, being anxious to fulfill
the law and the departmental regulations in every respect, they now
desire special permission to ship the remainder of the before-mentioned
5,000,000 feet of timber and 5,000,000 feet of lumber to Salt Lake City;
otherwise the buildings now in progress must be stopped, the parties
with whom they have contracted, as well as themselves, will suffer loss
and hardship, and the timber already cut and sawed will rot on the
ground for lack of a market.
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Van Noy & Co. et al., in their own statement and petition, do not for
themselves ask more than this, but their attorneys and the officers of
the railroads for which Van Noy & Co. et al. are timber agents, argue
in behalf of a removal of the departmental prohibition, and a modifica-
tion of the rule forbidding exportation, not only in relation to this
timber already cut, but to such as they may cut hereafter, not alone
as bearing upon this case of Van Noy & Co. et al., but as "applying to
such cases as this." So that practically the application is for a removal
of the departmental inhibition in all cases and for all time.

I recognize the fact that it is practically impossible for an agent or
contractor who is furnishing timber to any considerable extent for the
construction of a railroad to cut timber of the'exact size desired and to
the precise quantity needed and no more.

But the cutting of timber and lumber to the amount of 10,000,000
feet beyond that demanded for construction purposes can scarcely be
accounted for under the pretext of such unavoidable surplusage as
claimed by the statement signed by Van Noy & Co. et al.

Their attorneys (Messrs. Stayner & Simmons) undoubtedly set forth
the fact of the case more fully and clearly when they write to you (May
28 last) that the cutting of timbers for the railroad by the parties named
was the opening wedge for " their subsequent traffic. * * * Of
course we do not suppose that all the lumber they have on hand is
classed as exclusively refuse or remnants; there may be some which
has has been cut aside from this class, for they would naturally, in
ignorance of the rules, extend further."

And Mr. F. R. McConnell (in his letter of the 29th instant to Mr. Kim-
ball, forwarded to this Department), writing in the name of the Union
Pacific Railway Company, of which he is general agent, and which
owns the Utah Northern and Oregon Short Line Railroads, says: " This
matter is of vital importance to us. We are just building up a large
lumber traffic on the Utah and Northern," &c.

In short, the general tenor of the numerous documents forwarded
clearly demonstrate that the purpose in view is not merely to enable a
saw-mill firm to dispose of a little surplus lumber accidentally left upon
their hands, but a deliberately considered, comprehensive business plan
on the part of the managers of the railroads to " build up a large
traffic in timber belonging to the Government. Mr. McConnell con-
tinues:

We are just building up a large lumber traffic on the Utah and
Northern, and along comes an officer from the Interior Department and
says these parties cannot ship out of the Territory in which the lumber
is cut.

There seems to be some misapprehension here. The Department
does not propose to place any restriction upon the railroad transporting
its lumber or upon any lumber owner shipping his lumber to any desired
market. But it cannot consent that the lumber belonging to the Gov-
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ernnent, in yet comparatively unpopulated istricts, which it holds in
trust for the benefit of the few actual settlers who are now there, anti
the many who shall make their homes there hereafter, shall be sacri-
ficed to subserve the special interest of any private organization or
corporation. The farmers who in coming years may wish to till the
soil in the Beaver Valley, or the miners who may prospect for ore in
the adjacent mineral lands, if they find the hill sides denuded, by Gov-
ernment permission, of all the timber that once covered them, will not
accept as an adequate excuse that its removal had enabled a railroad
running through that section "to build up a large lumber traffic."

Vait Noy & Co. et al. assert:

We desire to have it understood that in all this procee ing, we were
totally ignorant of the regulations established by the Department of
the Interior respecting the prohibition of shipments from one State or
Territory to another. And it was not until we had already sent some
few car-loads to Salt Lake City and vicinity (amounting to probably
250,000 feet) that we learned (being informed by the Hon. James Tallis)
that it was a violation of the law and regulations to ship our lumber
out of the Territory wherein it was cut.

But I find on file in this Department, under date of November 29,
1879, a letter from C. B. Fox, at that time register of the United States
land office at Oxford, Idaho, alleging timber trespass against W. T.
Van Noy & Co., upon non-mineral public lands located in Pleasant
Valley, near Beaver Cafion.

Register Fox reports that W. T. Van Noy had cut, sawed, and sold
(aside from that which they had sold and which had been used in the
immediate vicinity) 300,000 feet of lumber for purposes of speculation,
to be transported to distant markets; and when warned to desist, Reg-
ister Fox adds, Mr. Van Noy was " openly defiant of the Department
taking any action against him in the premises."

On December 19, 1879, this Department requested the Attorney-Gen-
eral to direct an investigation of the case, and to institute suit, both
civil and criminal, if on examination it should be deemed for the in-
terests of the Government.

Whether suits were instituted, and, if so, what was the result, is not
shown, and of course would not be shown by the recent records of this
Department.

As regards the general request for a modification of the regulation
prohibiting the exporting of timber beyond the limits of a Territory, I
therefore concur with you in the opinion that-

Such modification would afford the people of Idaho, and of other
States and Territories as well, occasion to justly complain of the send-
ing out of their Territory any of the timber supply that is no more than
sufficient for their own needs to benefit citizens of another Territory
who are not without timber in their own section with which to supply
their necessities, and for the profit of lumbermen and railroad compa-
nies intent only upon financial gain and speculation.

In regard to the timber already cut and awaiting shipment, you are
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directed to instruct Special Agent Tullis to ascertain its value where it
now is, the distance to the nearest available market, the value of the
timber and lumber in such market, and promptly report the same to
you, together with any and all other facts bearing upon matter which
will aid the Department in deciding what action will subject the Gov-
ernment to the least loss on account of the timber thus unlawfully cut
and removtd from the public lands. You will also direct Agent Tullis
to see to it, in the mean time, that no more timber in question is removed
from its present locality.

AGENT-MIYERAL LANDS-STUMPAGE PRICE.

CHARLES HALL.

An agent employed in cutting timber for railroad construction purposes is not entitled
to the surplus or refuse quantity cut from the public lands, mineral or otherwise,
without paying stumpage value for the same.

Commissioner HecFarland to George W. Strong, special timber agent, Boise
City, Idaho, Jauuary 23, 1884.

SIR: It appears from your report of the 28th ultimo that Charles
Hall, of Beaver Canaon, Idaho, is the duly appointed agent of the Union
Pacific, Utah and Northern, and Oregon Short Line Railroad Compa-
nies, for procuring timber from the public lands for construction pur-
poses, pursuant to the act of Congress of March 3, 1875 (18 Stats., 482);
that in cutting timber for said companies he has necessarily cut a large
amount of surplus timber which would have been wasted had it not
been sawed into lumber suitable for domestic purposes; that this timber
was cut from mineral lands; that there is no market practicable for said
timber or lumber unless the same is shipped a distance of 175 miles
into Utah Territory; and that Mr. Hall desires permission to export
the timber in question to Utah Territory.

Mr. Hall in procuring this timber acted solely as the agent of the
railroad companies, and any timber cut by him as such agent, and found
to be unsuitable for the construction of the roads is the property of the
United States.

The fact that the lands from which the timber was taken are mineral
lands is not material, for a railroad company has no greater right to take
timber for construction purposes from mineral public lands than from
agricultural public lands. This timber cannot be sold by the railroad
companies to be used for building, agricultural, mining, or domestic
purposes under the act of Congress approved June 3, 1878 (20 Stat.,
88), for the reason that it is provided in the first section of said act that
its provisions shall not extend to railroad corporations.

Mr. Hlall having no title whatever to the timber, his request to be
permitted to export the same need not be considered. You are directed



DECISIONS RELATING TO THE PUBLIC LANDS. 81b

to inform him of the contents of this letter, and to advise him that
should he desire to purchase said timber an offer to pay a reasonable
stumpage value therefor will be considered.

You will afford him any proper information which he may request as
to the form in which such offer should be presented, and, should he
forward it through you, you will submit therewith your own report as
to the value of the timber which he may desire to purchase.

VI.-TIMBER CUTTING.

1. BY HO1ESTEADERS, PREEMPTORS, AND SQUATTERS.

CUT BEFORE ENTRY.-BIGHT TO USE.

WESLEY PROCOP.

After entry by another party a former occupant of the laim has no right to the
timber cut and left thereon.

Commissioner McFarland to Wesley Procrop, Mount Adams, Arkansas,
April 25, 1883.

SIR: In reply to your letter of the 2d instant you are informed that
no former occupant of the land held by you under homstead entry has
the right to make use of the riils to which you refer, or of any other
timber cut upon your claim before you had entered it.

You alone are permitted to use the timber in question, applying it to
fencing or other needful purposes in improving or cultivating the land.

You are also informed that land embraced in a homestead entry is
property of the Government until the entry has been perfected in com
pliance with law.

BESIDENCE-C ULTI VA TION-G OOD FAITH.

WILLA N. B. ALDERSON.

Timber privileges of homesteaders whose entry is in strictly good faith not restricted
in amount of timber.

Secretary Teller to Commissioner McFfarland, November 15, 1883.

SIR: I have received yours of September 27 last, transmitting report
of Special Agent Warren, of August 28 last, alleging public-timber
trespass against William N. B. Aderson, of Eureka Springs, Ark.
in cutting certain cedar posts and railroad ties, and selling the same
to Joseph Bobo, the Eureka Springs Railroad Company, and i the
open market, said timber having been cut during the summer and
autumn of 1882 and winter of 1882-'83, from the land embraced in his
homestead entry dated June 4, 1881.

Alderson, in his sworn statement, sets forth that he cut the timber
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under the supposition that he had a legal right to do so, and the agent
in his report says: " I am of the opinion that Alderson cut the timber
through ignorance of the law, on the advice of others, thinking he had
the right to do so."

On being informed that he had violated the law Alderson made ap-
plication for commutation of his homestead entry, depositing the money
with the receiver of the land office at Harrison, Ark., for that purpose.

The special agent, visiting the place in March and April last, says:
"Alderson resides thereon with his family. He has a small frame
house on the land, worth about $75. Has about five or six acres cleared
and planted to corn, potatoes, &c."

You recommend that Alderson "be permitted to settle" the case
against him upon payment " of the full market value of the posts dis-
posed of by him in the general market, amounting to the sum of $54,"
that Bobo be called upon to pay $102.90, the full market value of the
posts purchased by him, and that suit be instituted against the Eureka
Springs Railroad Company for the full value of the timber purchased
by it, $155.50.

I cannot concur in your recommendation.
It appears that Alderson is making his actual home upon the land,

and has cleared and cultivated it to an extent which sufficiently mani-
fests his good faith.

It is true, the circular " Instructions to special agents appointed to
prevent timber depredations upon Government lands," on page 6, sec-
tion 9, says:

In clearing for cultivation, should there be a surplus of timber over
what is needed for the purposes above specified, he may sell or dispose
of such surplus; but it is not allowable for him to denude the land of
its timber for the purpose of sale or speculation until he has made final
proof and acquired title.

But section 10, immediately following, contains this reservation,
which clearly applies to the present case:

Where the facts justify the conclusion that the person has made his entry
in good faith, and is cultivating and improving the laud with the pur-
pose of making it his. home, the agent need not consider it his duty to
report every violation of the preceding rule.

You will therefore direct the special agent to suspend further pro-
ceedings in the case; also, that he inform said Alderson of that fact,
and that if the money placed by him in the hands of he receiver at
Harrison has not yet been turned into the Treasury the same is at his
disposal, and he is at liberty to commute his homestead entry or wait
until five years from date of entry have elapsed and obtain his patent
upon final proof, as he chooses.
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UNSUR VEYED LANDS-RESIDENCE-GOOD FAITH.

JOHN W. BAIRD.

Settlers upon unsurveyed land, with bona fide intent of residence and cultivation,
and taking the land under settlement laws, when surveyed, may cut and sell the
timber thereon.

Secretary Teller to Commissioner McFarland, November 27, 1883.

SIn: I have yours of the 31st ultimo, inclosing report of Special
Agent Wilcoxen of the 13th ultimo, alleging trespass against John W.
Baird in cutting and removing timber from certain unsurveyed lands
in Washington Territory. The agent states that Baird is a " squatter,"
and, intending to make the claim his home, supposed that he had a
right to clear off and sell the timber; that-

Baird has a large family, among the children being two grown sons,
who seem to be steady hard workers. From the reputatio a of the boys
for work and character, the value of the claim, ad what they have
done since squatting there, and no other appearances, I am of the opin-
ion that Baird intends to * * * make this his home, and is work-
ing in good faith to that end. * * H Have cleared about 5 acres;
built one house 16 by 40 feet, and another under way, one and a half
stories, 22 by 30 feet, to be occupied as a family residence.

You recommend-
That no criminal proceedings be entered against Baird, but that the

case be referred to the honorable Attorney-General, with the request
that the proper measures be taken to secure the timber in question and
dispose of it for the United States. 

I cannot accede to your request that the Attorney-General secure
the timber in question, and dispose of it for the benefit of the United
States.

While Baird is a squatter, he is rightfully on the land if he intends to
mnake his home on it, and take it under the settlement laws when the land is
surveyed, ad he is allowed to do so.

If he has taken the land in good faith he is the owner thereof for all
practicable purposes, although the title may remain in the Government.

If it appears that he has cut more timber than he was compelled to
cut to clear up the land he is not liable, either criminally or civilly, for
so doing, if all the time he has he honest purpose of ultimately com-
pleting his title under the laws of the United States A jury satisfied
of that fact would not, properly instructed by the court, find him guilty
of trespass.

Whether he is, or is not, a trespasser does not depend on how many
trees he cuts, but on the bona fide character of his settlement. Baird
was justified in doing whatever clearing was necessary to put in a crop,
and he might cut and sell the timber to aid him in so doing, or he
might sell timber to support his family, while clearing his land and
raising his crop, if during all that time he had a bona fide settlement
on the land; that is, if he intended to remain on the land and make it

4531 L -52
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his own, and was not making his settlement an excuse to cut off the
timber with the ultimate purpose of abandoning his claim. If he
should sell all the timber, and do little or no clearing, it might be rea-
sonably supposed that his occupation was not for the land, but to secure
the timber, and it then might be, and doubtless would be, the duty of
the agent to report the case to the Department.

But if the agent is satisfied that the cutting of the timber is not the
primary object of going on to the land he should not report the case.

If a settler desires to make a home on the public land he has the
right to select a timber lot if he chooses, and if he does select a timber
lot he will not select a poor one if he is wise; the timber may be the
real inducement for him to make the selection of the land, but if he goes
on the land with the intention of settlement under the laws, and carries
out such intention by conforming to the provisions of the statutes, and
completes his title, he is not a trespasser.

lHe must have the time allowed to complete his title, unless from his
methods the special agent is satisfied he is not there bona fide, and then,
as before stated, he must make his report to the Department, and the
question of his good faith is the one tobe determined in the first instance
by the Department, and perhaps ultimately in the courts, and when that
is found for him there is the end of the question. In this case there ap-
pears to have been no reason to doubt the good faith of Baird, and he
ought not to have been annoyed by the agent after the agent became
satisfied of his good faith. It is the purpose of the Department to pro-
tect the timber on the public land from spoliation, not simply on account
ofits financial value, but becausethepreservation of thetimber is amatter
of national concern, independent of its financial value; but in so doing
there should be great care exercised, so that the agencies of the Govern-
ment do not become agencies of oppression to the people, and this will
certainly be the case if a bona fide settler on the public land cannot
make use of the timber on his land until such a time as be shall have
secured a fee simple title from the United States.

If, as suggested, the timber cut by the settler is taken and sold, the
money covered into the United States Treasury, and ultimatelythe set-
tler establishes the bona fides of his settlement by continuing the re-
quired time and securing his patent, how is lie to recover the money
taken from him by the seizure of his timber! It is better that the
Government occasionally suffer by the loss of timber cut on pretended
homesteads and pre-emption claims than that the settler should be
embarrassed in his efforts to secure the benefits of the liberal laws
passed for the express purpose of inducing the people to go on the
public lands and make themselves homes.

Paragraphs 8 and 9 of instructions to special agents of the General
Land Office appointed to prevent timber depredations, relating to tres-
passes on lands covered by pre-emption and homestead claims, should
be revised to conform with the views herein expressed.
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ACTUAL SETTLEMENT-NOT PRETEXT

CHEFARLES A. LAWRENCE.

Timber cutting allowed a homesteader or pre-emptor if he has taken the land for
actual settlement and residence, and not as a mere pretext for holding it while
the timber is being removed.

Commissioner ilcFarland to C. S. Martin, special timber agent, Wausau,

Wis., December 7, 1883.

SIR. In the matter of timber cutting by Charles A. Lawrence upon

his homestead claim, you are advised that, inasmuch as you found the

homesteader had with his family established a residence upon the land,

and had made legitimate use of the timber in support of his improve-

ments, report in the case was unnecessary.

Hereafter you will make no report of timber cutting upon homestead

and preemption claims unless you find that the entry itself is fraudulent,

or unless it is established conclusively that the timber was not cut for

clearing the land or other legitimate purposes.

Where you find no settlement or improvement of the land, or where it

appears that the alleged residence is not the actual residence of the

party in good faith, or that theentry was made for the benefit of another,

or by a person not qualified to make the entry, or that it is but a mere

pretext for holding the land while the timber is being taken away, you

should report all the facts which sustain such conclusion.

But it is not expedient to give your attention to alleged trespasses

by settlers unless a clear and important case is presented, nor to cases

of trivial amount and value. You will devote your energies mainly to

investigating the operations of mill-men and other large trespassers.

2. BY RAILROAD ON LAND XOT SELECTED.

NORTHERN PAciFiC RAILROAD COMPANY AND DE GRAFF & Co.

In the matter of timber cutting on lands not selected at date of trespass.
The indemnity being a float, attaching to no land until selection, the railroad had

no right to sell the timber at date of contract with De Graff & Co.

Gommissioner McFarland to Secretary Teller, May 24, 1884.

SIR: I a in receipt by your reference of March 28, 1884, of a letter

from the honorable Attorney-General, inclosing copy of a letter from

D. B. Searle, esq., United States attorney, Minnesota, dated Saint

Paul, March 24, 1884, relative to a suit commenced against the Northern

Pacific Railroad Company and the firm of De G-raff & Co., to recover the

value of 3,250,000 feet of lumber.

This action was brought by direction of the Department of Justice

at the request of this Department, based upon the report of Special
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Timber Agent Dodge, alleging trespass by said parties upon certain
tracts of land in Sees. 9, 13, and 15, T. 140, R. 33, and See. 7, T. 140, R.
32, Minnesota.

The land lies within the indemnity limits of the Northern Pacific
Railroad, and at date of the special agent's report and action thereon
by this office had not been selected by said company.

Prior to commencement of suit, which was ordered October 24, 1883,
the railroad company did select the tracts under the indemnity provis-
ions of its grant, said selections having been made October 17, 1883.

Mr. Searle states that both the railroad company and De Graff & Co.
will admit the cutting and claim that the railroad company was enti-
tled to cut the timber as the owner of the land. He therefore desires
to know what questions of law are sought to be raised in the case.

I have the honor to state that under decisions of the Supreme Court
and of this Department, holding the indemnity privilege a float and at-
taching to no land until actual selection, it would appear that the rail-
road company had no right to sell the timber at date of contract with
De Graff & Co., or at date of cutting.

It has now selected the land, but such selection to become effective
on title needs the approval of this Department. It is not practicable
at the present time to consider these selections. If they should be ulti-
mately approved it is my opinion that the suit for trespass should be
dismissed.

I therefore respectfully suggest that the case be continued to await
the determination of this Department upon said selections.

3. WITHIN RAILROAD INDEMNITY LIMITS.

NORTHERN PACIFIC RAILROAD COMPANY.

Until lands within such limits are selected and selection approved the company have
no right to take timber therefrom, except for construction purposes.

Acting Commissioner Farrison to Don A. Dodge, special timber agent,
Saint Cloud, ialinn., May 26, 1883.

SIR: Referring to your communication of the 8th instant, in relation
to the taking of timber from indemnity limits by the Northern Pacific
Railroad Company, you are advised that until lands within such limits
have been selected by the company, and the selection so made has re
ceived the approval of this office, said company have no right to enter
thereon and take timber, further than so much as they may require for
construction purposes. The taking therefore of timber to be applied to
other uses, prior to the time indicated, would constitute a trespass upon
the part of the company.

Since you state you are informed said company make a practice of
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disposing of timber within the limits in question, you are directed to
ascertain the particular sections of land thus entered upon, and re-
pert the numbers thereof to this office; upon receipt of which informa-
tion you will be advised whether or not the same have been selected and
approved.

4. ON INDIAN RESERVATION.

FOND Du LAC RESERVATION.

Timber cannot be lawfully cut from selections not approved bythe Department; nor
from approved selections, except to improve or better adapt the land for conven-
ient occupation.

Commissioner McFarland to Don A. Dodge, .pecial timber agent, Duluth,
Minn., May 8, 1883.

SIR: In reply to your inquiry of March 31, 1883, relative to the cut-
ting of timber for sale from the Fond du Lac Indian Reservation, and
the right to purebase such timber, I have to advise you that the mat-
ter was referred to the Commissioner of Indian Affairs, who in reply
states as follows:

The Fond du Lac Reservation was established by the fourth clause
of Article 2 of the treaty with the Chippewas of September 30, 1854
(10 Stat. 1110). * *

The third article of the treaty provides for the survey, allotment,
and issue of patents in respect of the reserved tract. By act of Con-
gress approved May 29, 1872 (17 Stat., 190), the Secretary of the In-
terior was authorized to remove the Fond du Lac band (with their con-
sent) from the tract so reserved for their use, and to locate them upon
the lands (Bad River Reserve) set apart by the second clause of Article
2 of the treaty above referred to, the lands vacated to be appraised
and sold for their benefit.

A commission to appraise the lands was appointed in 1873, but the
Fond du Lac Indians, in council, denying having ever given any intel-
ligent assent to the sale of their resel ve, nothing fnrther was done under
the act, and they have continued to reside thereon to the present time.

The reservation lands have been surveyed an(isubdivided into quarter-
sections, but no allotments have hitherto been made, the Indians not
until quite recently evincing any desire for title in severalty. It is quite
clear that these Indians have no pow(r to cut timber from the common
lands for the purposes of sale alone..

Under the George Cook (lecision the timber may indeed be rightfully
severed for the purpose of improving the land or the better adapting
it to convenient occupation, and when rightfully severed there is no
restriction upon its sale, but this Department has always held that ap-
proval of the selection is a condition precedent to any such action on
the part of the Indians.

You are therefore directed to investigate and report upon any case
coming to your knowledge of timber cutting on the reservation from se-
lections not approved by the Department, and of timber cut from ap-
proved selections for any other purpose than to improve or better adapt
the land to convenient occupation.
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S. ON MILITARY RESERVATION.-LANDS ABANDONED.

FORT CAMERON RESERVE.

Timber cutting upon abandoned military reserve lands not restored to the public do-
main is a matter within the jurisdiction of the Department of the Interior.

Timber cut thereon must be released to the United States, and unlawful settlement
on such lands is trespass.

Commissioner McFarland to James Tullis, special timber agent, Salt Lake
City, Utah, September 27, 1883.

SIR: Referring to your reports of July 5 and 23 last, in relation to
certain timber unlawfully cut by one John Taylor within the Fort
Cameron military reservation, I have to state that inquiry has been
addressed by the Department to the Secretary of War with a view to
ascertaining the action deemed proper to be taken by the War Depart-
ment respecting the said timber yet remaining upon the reservation.

Reply is received that the entire question of the present timber
depredations upon the above-mentioned reservation is left to the juris-
diction of this Department, and that the military authorities will be
advised accordingly.

You will therefore obtain from Mr. Taylor at once a release to the
Government of any claim which he may lay to said timber, and forward
the same to this office (see Form No. 9, page 35 of Office Circular, dated
June 1, 1883) and take possession of the timber.

In regard to the matter of parties trespassing upon said reserve by
unlawfully settling thereon or cultivating the same, you are directed to
notify all such offenders that since they are on laud reserved for nlili-
tary purposes not yet restored to the public domain, they are guilty of
trespass, and must at once abandon the same. After which you will
report to this office full particulars in each case.

FORT CAMIERON ABANDONED RESERVE.

Timber upon abandoned military reservations to be protected by the Interior De-
partment in like manner as timber upon other Government lands.

Secretary Teller to Commissioner McFarland, October 1i 1883.

SiR: Referring to the letter of the 14th ultimo from the Secretary of
War on the subject of timber trespasses upon the (abandoned) Fort
Cameron militarv reservation, in Utah, which letter was referred to you
by me on the 18th ultimo, I have received yours of the 27th ultimo in re-
sponse thereto, in which you express the opinion that the course pro-
posed by the Secretary of War, to wit, "after the buildings on such
reservations have been sold or otherwise disposed of and the troops
withdrawn, to transfer the reservation to the temporary custody of this
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Department, so that trespass thereon may be prevented," would be for
the interests of the Government.

My own view is that this Department should take the same steps to
protect the timber on reservations of the kind described as on the public
lands of the United States.

There is no appropriation at the service of this Department for the
direct purpose of earing for and protecting reservations abandoned by
the military; but there is an appropriation for the protection of timber
on Gov'ernient lands, and there is every reason why this should be
made applicable to the protection of the timber on abandoned military
reservations and for the investigation of trespasses committed thereon.

You are therefore directed to take the same steps to protect the
timber on Fort Cameron military reservation and such other military
reservations as may hereafter, from time to time, be reported by the
War Department to this, as having been abandoned by the military,
that have heretofore been taken for the protection of the timber upon
other Government lands.

I have so informed the Secretary of War.

6. ON MINERAL AND COAL LANDS.

PRIOR TO ACT OF JUNE 3, 1878.

M. W. BuREnEN.

Where the timber cutting, prior to the act of June 3, 1878, is such as, by said law,
would be lawful if done after that date, the party complained of will not be
proceeded against.

Secretary Teller to Commissioner illcFaorland, l'areh 26, 1883.

I have received yours of the 17th instant, wherein you refer to the
facts that there have been presented for the consideration of your office
several cases of timber cutting upon public mineral lands in New Mexico,
wherein the cutting antedates by several years the act of June 3, 1878,
authorizing the citizens of Colorado, Nevada, and the Territories to fell
and remove timber on the public domain for mining and domestic pur-
poses. You refer specifically to the case of M. W. Bremen, who, from
February, 1869, until some time in the year 1876, cat 1,150,000 feet of
timber, chiefly, if not all, from mineral lands of the United States. In
March, 1882, Bremen made a proposition to settle by paying at the rate
of $1 per thousand feet, which proposition was accepted by this De-
partment in April, 1882. In May, 1882, this Department made a ruling
to the effect that tnder the act of June 3), 1878, miners and others in-
habiting mining districts have the right to cnt or employ others to cut
timber from the mineral lands of the Ugnited States for domestic uses.
Mr. Bremen not having at that date actually paid over to the receiver
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of public moneys the amount which he bad previously offered, now
claims that said ruling releases him from any obligation to do so.
Whereupon you, directing attention to the fact that Bremen's alleged
trespass was committed prior to the passage of the act of June 3, 1878,
,and that said act does not provide for the condonement of any acts of
timber trespass committed priorto its passage,reqtestof meadecision7
whether or not persons committing such acts prior to said date of June
3, 1878, should be held accountable therefor, or whether the rulings
contained in my letter of May 25 last should be applied in such cases,
and no further action taken.

In answer to this, I have to say that where the act complained of is
such as, by the act of 1878, would be lawful if done after that date, I see
no propriety in now proceeding against the party for recovery. It is
for you to ascertain, through the register and receiver, in all cases,
whether the alleged acts are in violation of the law as now existing.

Referring to the case of Mr. Bremen, you say that the timber cut by
him was cut " chiefly, if not all, fromn mineral lands of the United States."
It is desirable that in your reports the question as to whether the
land from which timber is cut is mineral or non-mineral should be clearly
determined, and the reports made with proper discrimination.

ACT OF JUNE 3, 1878.

SAN JUAN LUMBER COMPANY.

The evidence presented is not sfficient to base criminal proceedingsupon. The prop-
osition of the company's agent is accepted. The act of June 3, 1878, liberally
construed when the case is not an aggravated trespass and the timber is out
from non-mineral lands for same purposes as are specified in the said act applica-
ble to mineral lands.

Secretary Teller to Commissioner McFarland, November 26, 1883.

I have received yours of the 19th of October last, inclosing report
from Special Agent Clark, of September 18 last, relative to timber tres-
pass alleged against " The San Juan Lumber Company," transacting
business at the time of the alleged trespass on Lightner Creeli, near
Duran go, but at present operating near Hermosa, Colo.; also proposi-
tion of settlement from John A. Porter, in behalf of said firm, and affi-
davits of several parties as to the non-mineral character of the land
trespassed upon.

The report sets forth that from January to June, 1881, the company
named caused to be cut and removed (through Elbridge A. Withee and
John Carmicle, contractors), from the W. 4 of the NW. , and the W. i
of the SW. , of Sec. 19, T. 35 N., R. 9 W., 514 pine trees, deriving
therefrom 205,600 feet of lumber, of which 130,000 feet were used in the
construction of the San Juan and New York Smelting Works," at or
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near Durango, and the residue was sold to citizens of said towII for
building purposes.

The value of the timber is estimated to be, in the standing tree, $1.25
per thousand feet, board measure; on the ground where cut, $2.75; at
the mill, $6-.75; when manufactured into lumber, $11.75.

The sworn statement of J. A. Porter, the agent of said company, sets
forth that a number of persons were interested in the project of erect-
ing said smelting works; a large amount of lumber was needed for their
construction, without delay, hence a saw-mill was erected to manufact-
ure it-the most of the owners of the mill being stockholders in the
smelting works. Nearly all the timber from this tract was used by
"the smelting company; " bt after their works were completed, the
company continued to do some sawing, but run upon logs purchased
from parties claiming them, for which we paid them large sums of
money. The agent says:

Sanford, an employ6 of the company, and Withee, one of the con-
tractors, pre-empted the ground. Mr. Porter, the agent of the lumber
company, informs me that they supposed their pre-emptions gave con-
trol of the timber. * By request of the agent of the San Juan
Lumber Company I state that they presumed that the lumber used in
the erecting of the smelting works would not have to be paid for; they
thought it exempt under the mineral clause.

The agent of said San Juan Lumber Company, in their interest, in
order to make satisfactory settlement and avoid litigation, offers to pay
in settlement $1.25 per thousand for the full amount of 205,600 feet of
lumber sawed by them, amounting to $257.

You recommend that, " as the trespass appears from the statements
presented to be a knowing and willful one, * said proposition
be rjected, and * * * criminal and civil suits instituted against
the San Juan Lumber Company; criminal suit for the act of trespass,
and civil suit for the full value of the timber in its manufactured state,
to wit, * * $2,415.80."

This recommendation is of course based upon the theory that the
operations of the San Juan Lumber Company were a violation of the
provisions of the act of June 3 1878. Unquestionably, construing the
law in its most narrow, , and technical sense, they were; for that
act authorizes and permits the felling and removal, for certain pur-
poses, of timber " growing or being on the public lands, said lands be-
ing mineral;" and the lands from which the San Juan Lumber Com-
pany cut its timber were not mineral lands. Nevertheless, it seems to
me that there was no violation of the intent and spirit of the law.
While the title of an act cannot of course override its text, it may give
an insight into its purpose and intended scope; and it is worthy of no-
tice that the title of the act of June 3, 1878, is not "An act authorizing
citizens * * to fell and remove timber from mineral lands," but
"to fell and remove timber from the public domain, for mining and do-
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mestic purposes." This seems to be, according to the papers trans
mitted by you, precisely what was done by the San Juan Lumber Com-
pany. If the timber was not cut in the exact locality demanded by the
law, it was used for the precise purpose specified in the law, to wit,
"for building, * * mining, or other domestic purposes."

The Government has suffered no damage except what results from the
loss of the timber. The price per thousand ($1.25) is the price of an
acre of land. The trespass not having been willful, I think that the
Government should receive no more than the value of the trees, which

1'measures the damage suffered. It is possible that the Government
might recover more, but it is doubtful whether the net result would be
equal to the amount offered; and a prosecution of this character is in
no wise calculated to secure the assistance of the people in protecting
the timber on the public land. The timber cut was in a mineral dis-
trict, the lumber was needed to build a new town in a section of country
that had theretofore been sparsely settled, and to build smelting works
for the reduction of the mineral in neighboring mountains. Its use was
very beneficial to the people, and such is the perversity of human nature
that an act that is calculated in its ultimate results to benefit a whole
community, as well as individual members thereof, appears to such a
community to be without guilt, even if it is in violation of a statute.
The community in which these trespasses are committed will never
cease to believe that the timber on the public land used to build cities
and towns, school-houses, churches, and public hospitals is properly
used, and that the Government ought not to exact of the people who
thus use it more than its value, and any attempt on the part of the
Government to compel the manufacturer of lumber for domestic use to
pay to the Government all that is realized from the sale, thus making
it a source of profit to the Government, is calculated to bring the law
into disrepute, and make its execution difficult, if not impossible. The
money so collected is a tax on the industries of the country, and while
the Government has the right to prohibit trespass on the public lands,
and to be made whole for all damages sustained, it is not wise or just
to demand, unless it is in cases of an aggravated trespass. This does
not appear to have been a willful trespass, if Mr. Porter is to be be-
lieved. Under such circumstances I do not think the ends of justices
would be subserved by instituting criminal prosecution, or by inflicting
the most severe and rigorous punishment permissible under the statute
upon men for acts which they not being profoundly versed in all the
technicalities of the law, believed to be legal and legitimate, and which
aided in the building of the cities, the development of the mines, and
the convenience and comfort of the settlers in those frontier regions.

I am therefore of the opinion that the proposition of Mr. Porter
should be accepted, and you will direct the acceptance of the same and
discontinue further proceedings in the matter.
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H. M. GREGG.

Where coal suitable for fuel exists in the neighborhood, timber needed for use in the
mines near by should not be cut from the pnblic land as an article of fuel.

Commissioner AeFarland to H. Il. Gregg, Lead City, Dak., July 18, 1883.

It has been charged that the company you represent prosecute their
operations of timber cutting with no apparent limit, having constructed
the railroad known as the Black Hills and Fort Pierre, for the purpose
of denuding of timber remote localities, which portions of country in
some instances contain mines as valuable as those you are working.

It has been stated to the Department that there are large deposits of
coal in the vicinity of your mines that could be utilized for fuel purposes,
and thus, in a great measure, render it unnecessary to cut and use so
great a quantity of timber as is now denuded in the working of your
mines.

If the statements relative to the coal deposits are true, this office
would feel called upon to interfere, and require that no further use
should be made of the public timber as an article of fuel by your com-
pany.

MINING AND DOMESTIC PURPOSES.
*

Coal lands are not mineral lands within the meaning of the act of June 3,1878, au-
thorizing the felling of timber upon lands in Colorado, Nevada, and the Terri-
tories for mining and domestic purposes.

Commissioner Ml'JcFarland to John Truan, special timber agent, Trinidad,
Colo., January 25, 1884.

SIR: I am in receipt, by reference from the Secretary of the Interior,
of your letter of the 5th instant, in which you state that timber is being
cut from the Government land in Burr and other canons in Las Aniwas
County, Colorado, and sawed into lumber for use in the vicinity, and
ask if the fact of the land being coal would give the citizens the right
to cut the timber thereon for mining and domestic purposes.

In reply I have to answer your inquiry in the negative. The act of
June 3, 1878, authorizing citizens of Colorado, Nevada, &c., to fell and
remove timber on the public domain for mining and domestic purposes,
applies to such mineral lands as are "not subject to entry under existing
laws of the United States, except for mineral etry in either of said
States." * * * While coal lands are, in the general sense of the
words, mineral lands, yet they have never been held subject to entry
under the mining laws, but have always, since a date long prior to the
passage of the mining act of 1861, been disposed of under special
statutes at- private cash entry. Said entries are not mineral entries and
have never been so designated in this office.
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It will be observed that the act referred to is restricted in its opeia-
tions to lands subject to entry under the mining laws, and that it is the
character of the entry by which they may be appropriated, and not the
character of the lands themselves that determine the question as to
whether timber may be cut therefrom under the provisions of said act
for mining and domestic purposes.

OSBORN BROTHERS.

Secretary Teller to Commissioner McFarland, June 25, 1884.

I am in receipt of your letters of May 14 and June 12, 1884, with the
papers therein enumerated, relating to the timber-trespass case of Os-
born Brothers, of Trinidad, Colo.

The trespass consisted in the cutting and removal, between October
1, 882, and January 31, 1884, of 766 pine trees, producing 210,000 feet,
board measure, of lumber, from certain described non-mineral lands in
Colorado belonging to the United States. The Osborn Brothers admit
the cutting, but disclaim willful violation of law in so doing, having been
informed that the lands in question were embraced in a coal area, and
were thus open to the l)rocurement of timber for domestic purposes. In
view of the facts set forth, I concur in the recommendation contained
in your letter of the 14th instant, to wit, that the proposition tendered
by the Osborn Brothers-to pay stumpage at the rate of 75 cents per
thousand feet for the 210,000 feet of timber cut by them, making a total
of $157.50-be accepted. You will notify the special agent and the
proper receiver of public moneys accordingly.

7. ON UNSTTRVEYED LANDS.

MONTANA IPROVEMIENT COJM:PANY.

Though the odd and even sections cannot be determined until survey, the power to
protect the timber thereon resides somewhere.

The grantee, the railroad company, cannot exert such poweruntil the land is surveyed
and the odd section set over to the railroad company.

It must until then remain in the hands of the grantor, the Government.

Commissioner McFarland to William F. Prosser, special timber agent,
Yakima, Wash., November 6, 1883.

SIR: I have received your letter of the 17th ultimo, calling attention
to the timber operations of the Montana Improvement Company upon
unsurveyed Government lands in Montana and Northern Idaho, within
the granted limits of the Northern Pacific Railroad, between Spokane
Falls and Missoula, and around the shores of Pend d'Oreille Lake; also
calling attention to reports previously submitted by you touching the
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operations of some of the timber contractors for the Northern Pacific
Railroad Company in the same region.

With reference to trespass upon unsurveyed lands within granted rail-

road limits, you are advised that the Department holds that, although

from the fact that the lands have not yet been surveyed it cannot be

definitely determined whether the trespass is upon odd or even sections,

still, until the land shall have been surveyed and the odd sections set

over to the railroad company, it is undoubtedly the duty of the Govern-

ment to protect the timber thereon.

It is believed that the law could not hut intend that the power to

protect from trespass the timber upon lands thus situated must reside

somewhere; and as the grantee, the railroad company, cannot exert
such power until the land is surveyed and the odd sections set over to

the railroad, it must remain until then in the hands of the grantor, the

Government. * *

You are therefore requested to visit the locality of trespass, and thor-

oughly investigate the transactions referred to in order that you may

- be enabled to submit the actual facts to this office, and thereby afford

the Government some definite basis upon which to proceed in protect-

ing its interests and the rights of the settlers upon the public lands, if

it should prove from your investigation that those interests and rights

are being molested as alleged in your letters.

VII.-TIMBER TRESPASS.

1. CONDONATION.

ENTRY-PA YMENT-ACT OF J UNE 15, 1880.

CoE AND CARTER.

The act of June 15, 1880, allowed persons wvho had committed trespasses upon the
public lands prior to March 1, 1879, to secure themselves against criminal and
civil prosecutions by purchasing the land at the Government price; and where
parties had compromised civil suits for trespass, but were criminally liable, they
had the right to secure immunity by buying the land from the United States.

Secretary Teller to Commissioner McFarland, February 3, 1883.

SIn: I have considered the appeal of Coe and Carter from your de-

cision of April 15, 18S2, rejecting their application to purchase, under

the first section of the act of June 15, 1880, the S. i of SW. X of Sec. 18;

the N. of NE. I, the N. of NW. 4, and the SB. of the NW. I of Sec.

19, T. 11 N., R. 76 W., and the SE. of Sec. 13, T. 11 N., R. 75 W.,

Denver, Colo.

This section provides:

That when any lands of the United States shall have been entered
and the Government price paid therefor in full, no criminal suit or pro-
ceeding by or in the name of the United States shall thereafter be had
or further maintained for or on account of any trespasses upon or ma-
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terial taken from the said lands of the United States in the ordinary
clearing of the land, in working a mining claim, or for agricultural or
domestic purposes, or for maintaining improvements upon the land of any
bona fide settler, or for or on account of any timber taken or used with-
out fraud or collusion by any person who in good faith paid the officers
or agents of the United States for the same, or for or on account of any
alleged conspiracy in relation thereto: Provided, That the provisions
of this section shall apply only to trespasses and acts done or committed,
and conspiracies entered into prior to March 1, 1879: And provided

,further, That defendants in such suits or proceedings shall exhibit to
the proper courts or officer the evidence of such entry and payment,
and shall pay all costs accrued up to the time of such entry.

Section 4 provides that the act shall not apply to any of the mineral
lands of the United States, and that no person who shall be prosecuted
for or proceeded against on account of any trespass committed or ma-
terial taken from any of the public lands Mfaer March 1, 1879, shall be
entitled to the benefit thereof.

This statute contemplates that persons who committed trespasses on
the public lands-not mineral-prior to March 1, 1879, may secure them-
selves against criminal or civil proceedings therefor by purchase of
such lands at the Government price.

It appears that prior to March , 1879, the applicants unlawfully cut
timber on the tract applied for; that'civil suits werecommenced against
them for such trespass; that they offered a certain sum of money in
satisfaction thereof, which was accepted by this Department; that the
agreed price was paid in April, 1880, and the suits were withdrawn.
Thereafter the Government had no further claim upon them under civil
proceedings, and were this the only question the applicants would
have no right under that act. Not so, however, as respects a criminal
prosecution for their acts. Section 1046, Rev. Stat., and the act of
April 3, 1870 (19 Stat., 32), provide that no person shall be prosecuted,
tried, or punished for any offense-not capital-except for crime arising
under the revenue or slave-trade laws, unless the indictment is found
or the information is instituted within three years next after such offense
shall have been committed.

These trespasses were committed in 1876 and 1877; but, although
their precise date does not appear, it is reasonable to suppose, in view
of the allegations of the applicants, that some of them we: committed
within three years prior to November 9, 1880, the date of the applica-
tion, and hence that on that date they were not exempt from criminal
proceedings, and were then authorized to enter the tracts, in order to
secure immnity therefrom.

Although the three years' limitation for commencement of criminal
proceedings has now elapsed, the question must be considered as of the
date of their application, and their right determined accordingly.

I think the applicants were subject to criminal prosecution at that
date, and were then authorized to enter the tracts applied for; and
therefore reverse your decision, and allow the entry.
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ACT OF JUNE 15, 1880.

N. P. DILLON.

Trespass prior, to March , 1879, upon unsurvejed land, may be condoned under act of
June 15, 1880, after the land shall have been surveyed, if not under act of June
3, 1878, applicable to timber lands only.

Secretary Teller to Commissioner McFarland, November 13, 1883.

SIR: I have received yours of the 25th of July last, inclosing report
dated June 13th last, from Darwin J. Chadwick, a special agent of this
Department, alleging timber trespass by N. P. Dillon, of Cramer, Cal.,
upon certain described public lands in that State; also the affidavit of
P. M. Narboe, that the land in question is non-mineral in character;
Agent Chadwick's statement to the same effect, and Dillon's sworn
statement and proposition of settlement, dated June 4, 1883.

The agent reports that (luring the years from 1870 to 1878 the said
Dillon cut, or caused to be cut, from (then) uusurveyed public lands
near the headwaters of the north branch of the Tule River, about 45
miles east of Visalia, Cal., about 1,000,000 feet, board measure, of pine
and redwood timber, which was manufactured into lumber at a mill in
that vicinity owned and operated by him.

He states that-

Mr. Dillon evinced a willingness to answer all questions concerning
his saw-mill operations, and claimed that he would have been glad to
have purchased the lands from which he took the timber, but as the
same were unsurveyed he could not; * " that he had done all he
thought possible to do to cause the lands to be surveyed so that he
could make purchase under the law of Congress of June 3, 1878; and
further, that he had made application for a special survey during July
last, and had employed a Mr. Norway, a deputy United States surveyor,
to survey the lands upon which his saw-mill stood; and that the sur-
veyor has assured him that there would be no doubt of the approval of
the plat and the filing of the same in the land office at Vis-lia during
the fall or winter, but that up to the present time the plat had not been
filed.

And Mr. Dillon's present proposition is to pay $2.50 per acre for the
land described-the same that he would. have had to pay for it under
the law of June 3, 1878 (for the sale of timber land in the States of
California, &c.), had it been surveyed and in the market so that he could
have purchased it.

You recommend that Mr. Dillon's offer of compromise be not accepted
for the reason that the act of June 3, 1878, authorizing the sale of timber
lands in the States of California, Oregon, and Nevada, and in Washing-
ton Territory, applies to surveyed lands only; but you recommend civil
suit against him for the full value of the timber after being manufact
ured into lumber, or $15 per 1,000 for the 1,000,000 feet cut and re-
moved by him, making a total of $15,000.
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I cannot concur in your recommendation; but I would call your
attention to the act of June 15, 1880 (21 Stat., 237), the first section of
which is as follows:

That when any lands of the United States shall have been entered
and the Government price paid therefor in full, no criminal suit or pro-
ceeding by or in the name of the United States shall thereafter be had
orfurther maintained for any trespasses upon, or for or on account of, or
material taken from the said lands of the United States in the ordinary
clearing of land, in working a mining claim, or for agricultural or
domestic purposes, or for maintaining improvements upon the land
of any bona fide settler, or for or on account of any timber or ma-
terial taken or used without fraud or collusion by any person who in
good faith paid the officers or agents of the United States for the same,
or for or on account of any alleged conspiracy in relation thereto: Pro-
vided, That the provisions of this section shall apply only to trespasses
and acts done or committed and conspiracies entered into prior to
March 1, 1879.

The facts of the present case bring it within the remedy of this law.
The trespass was committed prior to March 1, 1879, and the trespasser
has done all he could under the circumstances to comply with the law
as regards the purchase of the land. The fact that the land was not
surveyed, and that the consummation of the purchase has for this
reason been delayed, does not render the law inapplicable to Dillon's
case when a survey shall be made.

le should be permitted to have the land surveyed nder the special
deposit system and to pay for the same under whatever law may be ap-
plicable to the land question-possibly, in this case, under the act of
June 3, 1878, fixing the price of timber land in certain States and Ter-
ritories at $2.50 per acre. This latter, however, is merely a suggestion-
the question depending upon whether the land trespassed upon is classi-
fied by your office as being among the "timber lands" to which the act
of June 3, 1878, is applicable.

You are directed to give to the agent and the proper receiver of pub-
lic moneys the notifications necessary in order to carry out these in-
structions.

LANDS ENTERED AND PAID FOB AFTER TRESPASS COMMITTED.

Commissioner McFarland to 0. S. Martin, special timber agent, Wau-
san Wis., December 1, 1883.

SIR: I am in receipt of a communication from you bearing date No-
vember 23, 1883. submitting the following inquiries:

1. Is it the desire of the Department to follow up the trespasser if,
after the trespass, the land has been entered and paid for in money by
other parties than the trespasser ?

2. Should the trespasser after the trespass had been committed enter
and pay for the land himself 
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3. Should a part of the lands have been entered by the trespasser or
other parties, should the whole trespass be included or only that part
where the lands remain vacant?

In reply to the first of the above inquiries, you are advised that it is
the desire of this office that all cases coming to your knowledge of un-
lawful cutting of timber upon public lands prior to the date at which
title thereto passed from the Government should be carefully investi-
gated and reported.

The fact that purchase has been made of the lands by parties other
than the trespasser, subsequent to the date of cutting, does not affect
the question of trespass.

In answer to the second question, I will state that provided the date
of trespass was prior to March 1, 1879, should the trespasser avail him-
self of the act of June 15, 1880, and purchase the tract depredated upon,
he would be only exercising his privilege in so doing, and this office
would, of course, take no steps to interfere with such a course. In this
event, however, the date of trespass becomes a matter for careful in-
vestigation.

In reply to your final inquiry, you are informed that the entire tres-
pass should form the subject of investigation and report, unless the
trespasser should have made entry of the tract in question as above in-
dicated; and, in event of such entry extending to only a portion of the
lands cut upon, he would still stand liable for his depredations upon
the remainder.

POSSESSORYF CLAIM-PURCS"ER IN GOOD FAITH.

JAMES MCCAcGHIREN.

Purchasers of possessory timber claims who cut timber thereon not knowing it to be
Government land, having carefully inquired concerning title at time of purchase,
may be allowed to settle by paying the Government for the land.

Secretary Teller to Commissioner McFarland, December 12, 1883.

SIR: I have received yours of the 8th instant, inclosing report of Spe-
cial Agent Chadwick, and the other papers therein named, all relative
to trespass alleged against James McCaghren, of Bodie, Mono County,
California, in cutting 1,160 cords of wood during the years 1880 and
1881, from certain described non-mineral land in Nevada, near the Cali-
fornia line.

McCaghren in his sworn statement says:
For the past four years my occupation has been principally mining

and wood-chopping, About the 1st of April, 1880, I purchased from
John Brown and John Flenery an 80-acre tract of timber land, for which
I paid $218. * * I had no knowledge or information that the
same was Government land, but had taken reasonable pains to satisfy
myself to the contrary. * * I chopped wood upon this land from

4531 I o-53
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the time of the purchase until June, 881, during which time I cut or
caused to be cut 1,160 cords of wood. The wood all still remains on the
land. * * * I was offered $1.25 per cord for the wood, * * *
and am to wait one year for my pay.

The ground being rough, rocky, and mountainous, requiring pack
mules to get the wood to the wagon road, I would not at this price re-
ceive what the wood and my supposed title cost. * * * I paid about
$850 on account of help in chopping, or provisions; I owe on account
$580; I am without other means than my daily labor. * * * I was
not aware until this day, when your special timber agent informed me,
that the land was Government land, and that I was both civilly and
criminally responsible for cutting on the same. I honestly purchased
the timber claim, supposing it to be owned bythe parties, Messrs. Brown
& Flenery, from whom I purchased. I had no intention nor idea that I
was a trespasser on Government land.

But to save further trouble and the expense of litigation McOaghren
executes a release to the United States of the wood in question, and
offers to pay the designated officer of the Government 50 cents per cord
therefor (he evidently means in the way of stumpage), but says he
would have to be allowed to sell the wood in order to obtain the money
to make such payment; " that is, 50 cents per cord for what the wood
will measure now, as it is generally conceded that it will lose 20 per
cent. through shrinkage and loss by bark coming off and small limbs
breaking, as it has been cut more than two years."

The agent apparently accepts McCaghren's statement without ques-
tion. He says:

McCaghren seems to be an honest, hard-working man, and gave me
an account of his wood operations with an appearance of perfect candor.
It seems to have been the practice here for certain parties to dispose of
possessory timber claims, and for other parties to suppose that posses-
sion constituted title.

The agent recommends the acceptance of McCaghren's offer, except
that he considers 10 per cent. a sufficient allowance for shrinkage, and
suggests accordingly that the payment of 50 cents per cord for 1,044
cords be demanded.

You recommend-

That legal proceedings be waived and the proper receiver of public
moneys be instructed to take possession of the wood in question, and,
after appraising and advertising the same, sell it for cash to the highest
bidder for the benefit of the United States.

I cannot concur in your recommendation. In a case like this it seems to
me to be the province and the duty of a great and generous Government
not to see how much it can wring from an honest, hard-working pioneer
who has already been cruelly wronged by his fellow men, and to leave
him not only with nothing to show as the result of years of past labor,
but burdened with an indebtedness from which he could not release
himself for years to come, but rather to plan how to relieve him from
the embarrassments of his position with as little expense as possible
and yet vindicate the law which he has unwittingly violated.
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You will therefore direct the agent to notify McCaghren that if he
will, within a reasonable.time, purchase\ the land upon which the tres-
pass has been committed, paying therefor the Government price for
lands of that class in that locality (to wit, $1.25 per acre if it be mini-
mum land, or $2.50 per acre if it be within the granted limits of any
land-grant railroad, or subject to the provisions of the act of June 3,
1878, for the sale of timber lands in California, Oregon, Nevada, and
Washington Territory) the wood in question will be released to him.

In this way the Government will lose nothing, since it will receive as
much for the land as it would have received had said land been origin-
ally purchased with all the timber standing upon it; and under the
circumstances it seems to me that this is all the Government ought to
ask.

An expression of uncertainty in both the agent's report and Mc(agh-
ren's statement indicates the possibility that the 80-acre tract which
Brown and Flenery pretended to sell to McCaghren may not in all its
boundaries coincide exactly with the Government section-lines. In
such case it would not be necessary for McCaghren to purchase every
sectional subdivision upon which he may have slightly infringed, but
such as will cover the bulk of the cutting in such manner as to comply
substantially with the spirit and intent of these instructions. He
should be allowed to sell a portion of the wood if necessary to comply
with the request of the Department as to entry of the land. You will
give the agent and the proper receiver of public moneys the necessary
notifications.

2. MEASURE OF DAMAGES.

INNOCENT PURCHASER-VALUE INCREASED BY TRESPASSER.

The Government may recover from a purchaser, innocent or otherwise, the value
added to the timber by the labor of the wilful trespasser.

Secretary Teller to Commissioner McFarland, June 18, 1883.

SIR: Yours of the 15th instant is received, transmitting letter to
Special Agent Welch, from Kelley, Weeks & Co., lumber dealers, of
Racine, Wis., dated April 6 last; letter to Special Agent Welch from L.
F. Parker, of Racine, Wis., dated April 7 last; and letter from Hon.
Philetus Sawyer, dated the 6th instant, inclosing one to him from L.
F. Parker, dated the 4th instant, all in relation to certain timber pur-
chased by Kelley, Weeks & Co., through Parker, from one Amos F.
Ames, which had been derived by said Ames from logs unlawfully cut
by him from certain described public lands in Michigan.

This Department has demanded from Parker and Kelley, Weeks &
Co., jointly, the full value of said lumber when purchased.
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Kelley, Weeks & Co. deny responsibility in the matter, throwing it
upon Parker, of whom they purchased.

Parker offers to pay the stumpage value of the logs from which the
lumber was derived, $2 per thousand feet, board measure; but writes
to Agent Welch that he "never for a moment supposed" he "could be
held to pay for that which he never had any title to or interest in;"
and to Mr. Sawyer he writes that 'i it appears entirely unjust that he
should be made to pay that demand" (the value of the lumber).

And Mr. Sawyer writes that he "thinks the Government ought to
accept the proposition."

It certainly is no new thing in the operation of law for the owner of
property unlawfully taken to demand restitution thereof or compensa-
tion therefor of the party-though he be an innocent party-into whose
hands the property is traced.

_Tlie measurement of such compensation in cases like the present is
fixed by this Department in accordance with the decisions of the Su-

ipreme Court.
ais= in all essentials parallel to that of Wooden-ware Com-

pany v. The United States (106 U. S., 432), in which timber belonging
to the United States was " sold to the defendant, which was not charge-
able with any intentional wrong or misconduct or bad faith in the pur-
chase."

What the Supreme Court said in that case is in every respect appli-
cable to this.

The timber at all stages of the conversion was the property of the
plaintiff. Its purchase by defendant did not divest the title nor the
right of possession.

The recovery of any sum whatever is based upon that proposition.
This right, at the moment preceding the purchase by defendant, was

perfect, with no right in any one to set up a claim for work and labor
bestowed upon it by the wrong-doer. By purchase from the wrong-
doer, defendant did not acquire any better title to the property than the
vendor had.

Therefore the Supreme Court decides that the right to recover against
the defendant is "just what it was against his vendor the moment be-
fore he interfered and acquired possession."

It is worthy of note that in making this decision the United States
Supreme Court affirms the decision of the United States circuit court
for the eastern district of Wisconsin, within the limits of which district
the present case arises. In conclusion the United States Supreme
Court says:

To establish any other principle in such a case as this would be very
disastrous to the interest of the public in the immense forest lands of
the Goverment. * * * To hold thatwhen the Government finds its
own property in hands but one remove from these willful trespassers, and
asserts its right to such property by the slow processes of law, the holder
can set up a claim for the value which has been added to the property
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by the guilty party in the act of cutting down the trees and removing
the timber, is to give encouragement and reward to the wrong-doer, by
providing a safe market for what he has stolen and compensation for
the labor he has been compelled to do to make his theft effectual and
profitable.

The fact that Parker and Kelley, Weeks & Co. each seeks to throw
the responsibility upon the other renders it necessary for the Govern-
ment to hold them jointly responsible, and let them settle the question
of responsibility between them.

I concur in your view that-
As Mr. Parker and Kelley, Weeks & Co. received nio logs in the case,

but received lumber derived from logs that were the property of the
Government, there seems to be no good reason why the Government
should not continue to claim from them, who acquired possession of it,
the value of the lumber, which was the property alone.

You will therefore at once notify Agent Welch to that effect.

BIGHT AXD LIABILITY OF PUBCHASER.

WILLIAT LANE.

In settlement of timber trespass how much a purchaser may have already paid a will-
ful trespasser is not a matter for consideration. The buyer can purchase only
such right as the seller possesses. Where the seller has no right in the timber the
buyer can obtain none.

Secretary Teller to Commissioner McFarland, July 19,1883.

SIR: I have received yours of the 1th instant, inclosing a letter
dated the 29th instant, from E. B. Sanders, receiver of the United
States land office at Wausau, Wis., also a letter dated the 30th ultimo.
from the Elon. Philetus Sawyer, inclosing a letter dated the 27th ultimo,
from J. M. Bray and Leander Choate, of Oshkosh, all in reference to
trespass committed by one William Lane in cutting timber from certain
land in Wisconsin entered by him as a homestead, which timber was
sold to said Bray & Choate, who claim to be innocent purchasers.

Messrs. Bray & Choate offer to pay for 150,000 feet, board measure,
of timber-which is 6,851 feet less than the amount which a careful count
and scaling shows to have been cut-the sum of $3 per thousand feet,
as stumpage, making a total of $450, and seem to consider it a great
hardship that they should be called upon to pay this, as they have
already paid Lane, the trespasser, $3,000 for the timber.

But in law, and in the established and uniform practice of this De-
partment based upon the law, how much a purchaser may have paid a
willful trespasser is not a matter for consideration.

Ever since there has been such a thing as human law, the purchaser
of stolen property has been liable to have the same reclaimed by the
owner. The buyer can purchase only such right as the seller possesses;
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and where the seller has no right in the property which he pretends
to sell, the buyer can obtain none from him.

In the present case, the timber cut by Lane from Government land
belongs to the Government; and the Government has the right to re-
claim its own, or to demand its full value where found. The offer to pay
the stumpage value only of the lumber is equivalent to a claim on the
part of the purchaser to the value added to the property by the act of
cutting down the trees and removing the timber; and, as is well said in
the case of Wooden-ware Company v. United States, originally decided
in the United States circuit court for the eastern district of Wisconsin,
and affirmed by the Supreme Court of the United States (106 U. S.,
432):

To hold that when the Government finds its own property in hands
but one remove from these willful trespassers, and asserts its right to
such property by the slow process of the law, the holder can set up a
claim for the value which has been added to the property in the act of
cutting down the trees and removing the timber, is to give encourage-
ment and reward to the wrong-doer, by providing a safe market for
what he has stolen, and compensation for his labor, a policy which [says
the court] would be very disastrous to the interests of the public in the
immense forest lands of the Government.

It is worthy of note in this connection that when Agent Henry orig-
inally reported this case the timber in question was not sold, but (the
agent wrote) from Mr. Lane's own statement he has bargained to sell
the same to the firm of Bray & Choate.

Furthermore, Lane stated to the agent " that he would be willing to
pay the full market value," viz, $6.50 per thousand feet. I concur .in
your view that it is not reasonable that, for a sum far less than their
boom value, and less even by half than their market value where
banked before being started on the drive where they now are, the Gov-
ernment should relinquish its claim to the logs, which are its own prop-
erty, in favor of parties whose only claim thereto rests upon a negotia-
tion or bargain made by them, however innocently, with one who, by
his own statement and the facts reported in the case, is shown to have
unlawfully obtained the same by an act of fraud, and by trespass upon
the public lands of the Government knowingly and willfully committed.

You are therefore directed to instruct the receiver of public moneys
for the proper distriot to demand of Messrs Bray & Choate the sum
of $6.50 per thousand feet, being the value of the timber where banked,
for the 156,851 feet of timber shown to have been purchased by them
from said Lane; and in the event of the refusal of the said Bray &
Choate to pay such amount, to seize the said logs and sell them, after
due notice by publication of the time and place of such sale, to the
highest bidder for the benefit of the United States.
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UNINTENTIONAL AND WILLFUL TRESPASS.

Rossirn TIBBETS ET AL.

Purchasers or receivers of public timber are required to pay its stumpage value in a
case of unintentional or mistaken trespass; its purchase value in a case of willful
trespass.

Secretary Teller to Commissioner McFarland, May 14, 1884.

I have received yours of the 7th instant, with the inclosures herein
enumerated, all bearing upon timber trespass alleged against Rosser
Tibbets,. William Tibbets, and William Streeter, of Minnesota, in cut-
ting and removing timber from certain lands belonging to the United
States in that State.

The Tibbets are charged with cutting, during the winter of 1882-'83,
108 pine trees from vacant public lands, and selling the logs, amount-
ing to 69,000 feet, board measure, to Wilson & Gillespie, lumber deal-
ers, of Minneapolis, Minn. The Tibbets claim, and the agent is inclined
to believe their representation, that the cutting upon public land was
inadvertent, as their workmen were logging on an adjoining odd sec-
tion (railroad land), and the timber was cut not far beyond the dividing
line.

Streeter is charged with having cut from vacant public lands, during
the same winter (of 1882-783), 149,000 feet of white and Norway pine,
which he sold to the said Wilson & Gillespie.

A part of the land from which Streeter cut said timber appears to
have been entered by him as a homestead; but he lived on it but a few
months (while denuding it of timber), improved and cultivated scarcely
at all, and when the timber was cut off, disappeared, leaving his where-
abouts unknown.

Wilson & Gillespie state that they " inquired of Streeter for his land
office receipt for the land," which he claimed to own; but " Streeter told
them it was at his homestead, 10 miles distant." They offer to pay
stumpage at the rate of $2.25 per thousand feet for the entire amount
of timber purchased by them (from both Tibbets and Streeter), making
a total of $490.50.

You recommend that, since it is possible that the Tibbets logs were
cut by mistake, and that the trespass on his part was not willful, the
above proposition be accepted so far as relates to the logs purchased
by Wilson & Gillespie from said Tibbets. This would make a total of
$155.25 for the Tibbets logs.

But the trespass on the part of Streeter being unquestionably willful,
the terms stated do not satisfy the measure of damages to which the
Government is entitled under the decision in the case of Wooden Ware
Company v. The United States (10 U. S., 432), upon which is based De-
partment circular of March 1, 1883; and you recommend that for the
timber purchased from said Streeter-the purchasers having apparently
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too readily accepted his misrepresentations as true-they be required
to pay the purchase value of the logs, to wit, $6 per thousand feet;
which will make a total of $894 for the Streeter logs.

I concur i your recommendation.

3. HILL-MEN, ETC.

RESPONSIBILITY-NSTR UCTIOiTS.

Mill-men who instigate the trespass should be held responsible, and not te poor and
ignorant men who do the cutting for them.

Commissioner McFarland to WTilliam Roy, special timber agent, Jis-
issippi City, Miss., May 2, 1883.

Son: Referring to reports recently forwarded by you in the cases
* * originally reported by late Special Agent Charles B. Routh,

you are advised as follows:
Since it is evident from your reports that the actual trespassers in the

majority of these cases are poor and ignorant men, and that it has been
chiefly at the instigation of certain mill-men that they have been led to
depredate upon the public timber, the proper parties to be held respon-
sible are the mill companies.

Instead, therefore, of submitting a separate report in each instance
against the ignorant and irresponsible party cutting, you should have
made a thorough investigation of the timber operations of the mill-men
purchasing the timber, and submitted a full report thereon.

In view of the fact that you have been performing the duties of
a special timber agent for the past year it would seem that the experi-
ence acquired by you during that time would have been sufficient to have
made it evident that in the cases in question, the interests of the Gov-
ernment would not be best served by bringing the individual trespassers
to make offers of settlement, but that the proper measures to effectually
check depredations upon the public timber would be the institution of
legal proceedings against the mill companies throughout that section of
country. You are therefore directed to prepare and submit reports in
relation to the timber operations in connection with public lands
of the following-named mill-men, viz, * * " stating the exact
amounts purchased or cut by them in every instance. You will make
your investigation of this matter so precise and thorough as to place
this office in possession of all the facts, and to furnish a basis for legal
proceedings, using the parties who cut the timber as witnesses in each
case. * *

You will extend your investigations to the operations of all the mill-
men doing business in the district assigned you, and report thereon at
the earliest date practicable.
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CARTER AND SHIVER.

Purchaserb who induced the trespass to be required to pay the purchase price to the
Government.

Secretary Teller to Commissioner McFarland, June 25, 1.884.

I am in receipt of your letter of the 4th instant, with the documents
therein enumerated, relative to alleged trespass by E. K. Carter and
Oliver Shiver, both of Crystal River, Florida, in cutting from certain
lands belonging to the United States, in said State, 600 cedar trees,
producing an equal number of sticks, equivalent to about 1,500 cubic
feet, board measure, of timber, which they sold at $1 per stick to one
George H. Richards, agent of the Eagle Pencil Company (factory at
724 East Fourteenth street, New York).

In view of the facts set forth, particularly that Carter and Shiver are
ignorant, impecunious men, and in such straits, under the necessity of
providing for the support of their families, as led them to accept the
inducements held out to them by the agents of the Eagle Pencil Com-
pany, I concur in your recommendation that said company be called
upon to settle with the Government for the purchase of said timber, at

the rate of $1 per stick, making a total of $600.

4. PROSECUTIONS.

Legal proceedings against alleged timber depredators not to be instituted unless di-
rected by the United States Attorney-General, or until an agent of the Depart-
ment of the Interior shall have investigated the facts reported thereon to that
Department and received instructions therefrom.

Secretary Teller to Commissioner McFarland, June 16, 1884.

I have received your letter of the 7th instant, inclosing copy of com-
munication from Thomas Mitchell, without date, but postmarked Tomb-
stone, Ariz., in reference to the arrest of certain wood-choppers in that
Territory. In accordance with your recommendation, I have transmit-
ted a statement of the facts in the case to the Department of Justice-
copy inclosed herewith. I invite your attention to my recommendation

that theAttorney-General " instruct the several United States attorneys
not to institute legal proceedings against alleged timber depredators
unless directed by " him, " or until an agent of this Department shall
have investigated the facts, reported upon the same to this Depart-
ment, and received therefrom instructions what measures to take in the
premises-except in certain cases of emergency, when such agents are
directed to call upon the United States attorneys for advice and
assistance (see page 17 of Circular Instructions)."7
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In this connection, however, I have to add that the arrest of pal ties
for trivial offenses, or upon insufficient cause, I find to be by no means
exclusively the result of injudicious action on the part of subordinates
of the Department of Justice. I have before me your letter of March
12, 1884, transmitting report of Special Agent Prosser in the cases of
W. A. Cassidy, J. R. Roberts, and W. H. Speahrs, of Washington Ter-
ritory; also your letter of March 25, 1884, transmitting report of Special
Agent Dodge in the case of John Drechler, of Minnesota; and other
letters of earlier date, announcing the institution of legal proceedings
upon complaint of special timber agents to United States commissioners
or United States attorneys, without authority of your office, and with-
out allegation by the agent of any necessity for immediate action. In
the last-named case the alleged trespass was upon an odd-numbered
section within the granted limits of the grant to the Saint Paul, Minne-
apolis and Manitoba Railway Company; and the suit instituted was
upon complaint made directly contrary to my instructions of February
26, 1883 (in the case of Thomas Jenkins, of Oregon). In the cases in
Washington Territory, Agent Prosser made complaint to the United
States attorney, and secured the institution of criminal suit against men
engaged in cutting ties for the construction of the Columbia and Puget
Sound Railroad, on land adjacent to and within a short distance of its
track, and on their inability (being poor men, transients, and without
acquaintances in that vicinity) to give bail, had them taken first to the
county jail, and afterwards to the territorial penitentiary, to await
criminal trial for doing what the officials of the railroad company and
others had assured them it was legal and proper for them to do. This
was a case in which I never should have requested criminal suit to be
brought; but suit having been commenced (the Department of Justice
thereby acquiring jurisdiction) before report was made by the agent,
the hands of this Department were tied by the unwarranted and un-
justifiable course of one of its own employ6s. When it is not deemed
proper policy for your office to request of the Department of Justice that
suit should be commenced in any given case, but to refer the papers in
such case to me for consideration and action, it seems exceedingly in-
consistent that a subordinate of your office should be permitted to direct
a subordinate of the Department of Justice to do so, without consent of
or consultation with the heads of the two Departments.

If no direct and positive prohibition of such a course has hitherto been
made, it has been simply because it could not be anticipated that any
special agent would take upon himself to exercise at once the executive
functions of Secretary of the Interior and Attorney-General-functions
more important and responsible than those exercised in regard to the
same matter by the Commissioner of the General Land Office, whose
subordinate he is. You will therefore direct the attention of special
timber agents to the fact that the whole tenor and purport of the in-
structions issued to them is to investigate alleged timber trespasses (see
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C1ircular Instructions of June 1, 1883, page 13) "in order to be able to
report the case" to your office; and that it is only (see page 17) "' in case
of emergency, where the offender is about to leave the country, or the
property is being removed or concealed and the evidence of the trespass
destroyed, so that immediate action is absolutely necessary to protect the
interests of the Government," that such agent is authorized to apply to
the United States attorney to institute legal proceedings.



844 DECISIONS RELATING TO THE PUBLIC LANDS.

BRANEWELL V. CENTRAL AND UNION PACIFIc RAILROAD COMPANIES.

One Thomas filed declaratory statement May 19,1869, and relinquished March 29,
1871, on which day Bramwell made homestead entry of the tract. The companies
claim, jointly, under the act of May 6, 1870. Held, that since no priority of estate
between Thomas and Bramwell is shown, and since Bramwell's claim was initi-
ated subsequently to the date of the grant, the case does not come within the
inteudment of the proviso in said act, protecting the rights of private persons.

Acting Secretary Joslyn to Commissioner McFarland, September 12, 1883.

SIR: I have considered the case of George Bramwell v. Central Pacific
and Union Pacific Railroad Companies, involving the W. C of NW. J of
Sec. 267 T. 7 N., R. 2 W., Salt Lake City, Utah, on appeal by Bramwell
from your decision of July 21, 1881.

The township plat was filed in the local office March 15, 1869.
May 19, 1869, one Elisha Thomas filed declaratory statement No.

574, for the N W. :i of said Sec. 26, but relinquished the same March 29,
1871.

It appears that under date of March 2.), 1871, Branwell made home-
stead entry No. 072 of the tract, and made final proof December 22,
1877, whereupon final certificate No. 923 issued to him therefor.

The companies claim the tract jointly by virtue of the act of May 6,
1870 (16 Stat., 121), whereby said section was " granted to them in equal
shares, with the same rights, privileges, and obligations now by law
provided with reference to other lands granted to said railroads," sub-
ject, however, to the proviso: "That no rights of private persons shall
be affected by this act."

You held that as Bramwell's rights were initiated subsequently to
the date of the approval of the act cited, his case is not protected by
said provision.

I concur with you in this opinion; as it will be observed that the
record fails to discover any privity of estate between Thomas and
Bramwell, whereby the latter's rights could be made to atedate the
grant, or to take effect by relation as of the date of Thomas's initiation
of claim to the premises. Moreover, it should be observed that Thomas's
right was merely inchoate, he having relinquished without perfecting
the same, or doing anything to that end.

Your decision is accordingly affirmed.

SAME (ON REVIEW).

Secretary Teller to Commissioner McFarland, October 27, 1883.

SIR: I have considered the motion of the attorneys of George Bram-
well for a reconsideration of Departmental decision rendered under
date of the 12th ultimo, in the case of Bramwell v. Central Pacific and
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Union Pacific Railroad Companies, involving the W. J of NW. 4 of Sec.
26, T. 7 N., B. 2 W., Salt Lake City, Utah.

Said motion covers the identical points that were duly considered
before the decision in question was rendered.

No new evidence is presented, nor is there even a pretense that any
such evidence has been discovered; but the motion is based upon the
bald assumption that the Department erred in its construction and ap-
plication of the law governing the facts in the premises, the finding
whereof is conceded to have been correct.

Rule 76 of Practice authorizes motions for review or consideration of
the Secretary's decisions when "in accordance with legal principles ap-
plicable to motions for new trials at law." This motion is not in accord-
ance with such principles, but practically assumes that the Department
was either in error in its construction of the statute or derelict in not
giving the same a sufficiently careful consideration.

In an appellate tribunal, when a case is decided involving purely
questions of law, re-argument is never heard except when based upon
the suggestion of some member of the court who concurred in the judg-
ment. Inasmuch as I am unable, even in the light of the persuasive
assumption of counsel's argument, to discover error in the construction
of the statute, I would decline to disturb the decision in question with-
out further discussion; but independently of the foregoing consideration,
it should be observed that said decision cited so much of the granting
act as was deemed material in the premises.

Such citation, with its context, was as follows, to wit: "The compa-
nies claim the tract jointly by virtue of the act of May 6, 1870 (16 Stat.,
121), whereby said section was ' granted to them in equal shares, with
the same rights, privileges, and obligations now by law provided with
reference to other lands granted to said railroads,' subject, however, to
the proviso: ' That no rights of private persons shall be affected by this
act."' The act provides primarily-

That the common terminus and point of junction of the Union Pacific
Railroad Company and the Central Pacific Railroad Company shall be
definitely fixed and established on the line of railroad as now located
and constructed, northwest of the station at Ogden, and within the
limits of the sections of land hereinafter mentioned, viz:

Section 26 in question (inter alia):
And said companies are hereby authorized to enter upon, use, and

possess said sections, which are hereby granted to them in equal shares,
with the same rights, privileges, and obligations now by law provided
with reference to other lands granted to said railroads.

The primal question that arises for consideration is: What are the
46 rights, privileges and obligations now by law provided with reference
to other lands granted to said railroads 7'

Counsel cite numerous authorities in support of their theory of the
ease touching the proper construction of the granting act in connection
with the granting acts referred to therein; but, after a careful examina-
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tion of each of said authorities, I have failed to discover the applica-
bility, or relevancy of the same to this case.

The acts referred to are those of July 1, 1862 (12 Stat., 489), and July
2, 1864 (13 Id., 356). The latter is amendatory of the former.

It is true they should be construed as in pari materia, and that the
construction given thereto must neessarily determine the rights, privi-
leges, and obligations of the companies under the act of May 6, 1870.
Counsel urge that the only difference between the subject-matter of
these acts is that the act of 1870 " fixes the situs by naming certain sec-
tions within which the said junction shall be located, whereas the for-
mer acts leave their situation indefinite." That is certainly a broad
distinction, the full scope whereof seems to have been misapprehended
by counsel.

It should be observed that each of the former acts makes two distinct
grants; one of lands to aid in the construction of a railroad and tele-
graph line from the Missouri River to the Pacific Ocean, and for certain
other purposes, as specified in the title of the acts; the other of the
right of way to said company. The land grant consisted of alternate
sections, designated by odd numbers, on each side of the proposed road,
and was conferred subject to certain express conditions that might be
found to exist at the time the line of the road was definitely fixed.
(See sections 3 and 4 of the acts of July 1, 1862, and July 2, 1864, re-
spectively.) But the grant of the right of way by the second and third
sections of said acts-

Contains no reservations or exceptions. It is a present, absolute
grant, subject to no conditions except those necessarily implied, such as
that the road shall be constructed and used for the purposes designated.
Nor is there anything in the policy of the Government with respect to
the public lands which would call for any qualification of the terms.
Those lands would not be the less valuable for settlement by a road
running through them. On the contrary, their value would be greatly
enhanced thereby.

The right of way for the whole distance of the proposed route was a
very important part of the aid given. If the company could be com-
pelled to purchase its way over any section that might be occupied in
advance of its location, very serious obstacles would be often imposed
to the progress of the road. For any loss of lands by settlement or
reservation, other lands are given; but for the loss of the right of way
by these means, no compensation is provided, nor could any be given
by the substitution of another route.

The uncertainty as to the ultimate location of the line of the road is
recognized throughout the act, and where any qualification is intended
in the operation of the grant of lands, from this circumstance, it is des-
ignated. Had a similar qualification upon the absolute grant of the
right of way been intended-, it can hardly be doubted that it would have
been expressed. The fact that none is expressed is conclusive that none
exists.

We see no reason therefore for not giving to the words of present
grant with respect to the right of way the same construction which we
should be compelled to give, according to our repeated decisions, to the
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grant of lands. had no limitation been expressed. We are of opinion,
therefore, that all persons acquiring any portion of the public lands after
the passage of the act in question, took the same subject to the right of
way conferred by it for the proposed road. (Railroad Company v. Bald-
win, 103 U. . 426.)

And in addition to and coupled with such absolute, unconditional
grant, Congress conferred the right of purchase, appraisement, and con-
demnation by means of arbitration prescribed by the third section of
the latter act, in case the owner or claimant of such lands or prernises
as might be found necessary and proper for the construction and work-
ing of said road could not agree with the company as to damages, and
if either party should feel aggrieved by such appraisal and assessment.
they could appeal therefrom, and demand a jury of twelve men to esti-
mate the damage sustained; but such appeal would " not interfere with
the rights of said company to enter upon the premises taken, or to do
any act necessary in the construction of its road."

Thus, it will be seen thatcounsel haveconfounded thesegrants, which
are separate and distinct in their nature. The act of 1870 limits the
scope of its habendum clause by specific reference to the provisions of
law touching other lands theretofore granted in like manner to said rail-
roads. In other words, it fixes its basis by such reference to said en-
actments, not by way of revision, but to indicate an intent to circum-
scribe the new declaration of the grant by the limitation of the original
statute and its amendment, and not to modify or enlarge the provisions,
except so far as to grant the absolute right of way to the premises in
question. Such specific reference to the same (section 26) in this uncon-
ditional, absolute grant, " containing no reservations or exceptions,"
save the aforesaid proviso that protected existing private rights, pre-
cluded Bramwell from acquiring title thereto by virtue of the homestead
law; and this, because there was no privity between him and Thomas.

The motion is therefore denied and transmitted herewith.

COLE V. MARKLEY.

Saline lands not expressly reserved by law or order, but merely by markings on the
official plats, are subject to an agricultural claim, on proof of their non-saline
character, and the claim relates back to date of its filing.

Secretary Teller to Commissioner McFarland, September 19, 1883.

SIR: I have considered the case of Hattie M. Cole v. Joseph Mark-
ley, involving the NW. I of See. 27, T. 9 S., . 7 W., Concordia, Kans., on
appeal by Markley from your decision holding his timber-culture entry
for cancellation.

It appears from the record that certain parts of said township, includ-
ing the tract in question, " were returned by the surveyor-general July
9, 1862, as ' saline lands,' and withheld from entry accordingly;" that
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on September 17, 1878, one Robert W. Pratt filed an affidavit contest-
ing said return, and that at a hearing held under the provisions of cir-
cular October 1, 1878, the land was shown to contain no salines, and
was adjudged to be agricultural by your decision of September 23,1880,
and declared to be open to entry.

It appears further that on January 27, 1879, and before said hearing
and adjudication, Markley filed application, No. 2301, to enter said tract
for timber-culture, which application was held subject to the said adju-
dication, and that on March 20, 1879, Miss Cole filed her declaratory
statement No. 9882, alleging settlement December 20, 1878. By said
decision of September 23, 1880, the local officers were instructed to make
these applications of record " as of the date on which they were filed re-
spectively," which instructions were repeated in your decision of Decem-
ber 8, 1880; but it appears that the local officers made the Cole appli-
cation of record as of September 29, 1880, and the Markley application
as of January 13, 1881.

Now, it is well settled that the rights of parties to the public lands,
when formally recognized, relate back to the date of the inception of
said rights, as against each other, and that they are not to be prejudiced
by any failure of the local officers to do substantial justice in the prem-
ises. As between the parties to the record, if either acquired a right
to the land, Markley, who was fully qualified, obtained an inceptive
right by his application to enter January 27,1879, and Miss Cole by her
settlement on December 20, 1878, if duly qualified. But the record
shows that she was disqualified by reason of non-age, and that she did
not come of age until March 15, 1879; consequently her rights must
yield to those of Markley, who has duly tendered the fees, provided he
could acquire an inceptive right on January 27, 1879. This, your decis-
ion of July 17, 1889, holds that he could not do, for the reason that
" March 14, 1882, this (your) office decided, in the case of Forbes .
Hatcher, involving land in the same township, that the former ruling,
allowing filings and entries to date back of the time when the land was
adjudged agricultural in character, was erroneous, and that rights
thereto could only attach from and after the decision ordering its resto-
ration, September03, 1880."

This decision was founded on the alleged reservation of the tract in
question as "saline land." How was the reservation created The law
reserves generally " lands on which are situated any known salines,"
and it has been the policy of the Government from the earliest date to
reserve salines from settlement and entry, and to dispose of them by act
of Congress. But here We are met by the fact that the land in questioii
is not saline, and it follows that it was never the intention of Congress
to reserve it. I am informed that no express reservation of this tract
has been made by your office, although the record shows that in fact
there has been a reservation of it; but it needs no argument to show that
no mere defacto reservation or appropriation of land can affecttherights
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of qualified claimants, and such is the rule in your office and in this De-
partment (Lewis v. Town of Seattle, 9 Land Owner, 103). It is true
that it has been the practice of your office, and of the local officers, to
regard and to treat this tract as reserved; but "the practice of the of-
ficers of the Land Office" does not impair "the real and just rights of
claimants" (Irvine v. Marshall, 20 How., 558, 567). The only evidence
before me of the manner of creating this reservation is to be found in
your decision in the case of Forbes v. Hatcher, above referred to, where
it is said that " the land in controversy was reserved by the surveyor-
general's letter of July 9, 1862; " but I am of opinion that such reserva-
tion is presumptive merely, and may be overcome.

It appears that the surveyor's field-notes, and the plats made from
them, show the tract to be saline land; but I fail to find any law au-
thorizing erroneous markings in the field-notes or plats to be construed
as reservations, or making these markings conclusive evidence of the
character of land. In the act of May 18, 1796 (1 Stat., 464)y it was
provided that " every surveyor shall note in his field-book the true sit-
nations of all mines, salt-licks, salt-springs, and mill seats, which shall
come to his knowledge," and that " these field-books shall be returned
to the surveyor-general, who shall therefrom cause a fair plat to be
made," which " shall be recorded in books to be kept for that purpose,"
and " a copy thereof shall be kept open at the surveyor-general's office
for public information, and other copies sent to the places of sale and
to the Secretary of the Treasury." Such has been the law from that
date, and such is the language of section 2395, Rev. Stat., with the
exception of the substitutio of " the General Land Office " for " the
Secretary of the Treasury Public and official information was the
object of these notations ith a view to preventing entry until the facts
are finally determined. They should be, and they are, only prima facie
evidence, and subject t be rebutted by satisfactory proof of the real
character of the land, for they may be erroneous, and, as was justly
remarked by the supreme court of Oregon in Mining Company v. Ish
(Copp's Mineral Lands, 365), to hold that the failure of the surveyor
to fully discharge his duty could operate to defeat the rights of the ap-
pellant would be violation of the plainest principles of justice."

Where this question has arisen in the courts, they have so held ex-
pressly, or by clear implication. ID Robinson v. Forrest (29 Cal., 321),
where the plats showed swamp land, the court say:

The descriptive field-notes on the plat are not conclusive evidence of
the character of the land; for, when the bounds of a tract are given,
the question whether the tract is or is not included within the lands
granted as swamp or overflowed land is a question of fact.

In Railroad Company v. Smith (9 Wallace, 95), the court declared
testimony to the fact of a swampy character to be competent, and said:
" The matter is one of observation and examination, and whether aris-
ing before the Secretary, whose duty it was primarily to decide it, or

4531 L o-54
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before the court, whose duty it became becauise the Secretary had failed
to do it, this was clearly the best evidence to be had;" and such has
been the ruling of this Department i regard to swamp lands, as, for
example, in Millard v. State of Oregon (5 Land Owner, 179), the swamp
grant to Minnesota (4 Land Owner, 149), and the swamp grant to Florida
(7 Land Owner, 9), in the last of which cases it was held that field-
notes are not " due proof" of the character of land. In these cases,
also, and in others, it appears that it has been customary to allow entry
on lands returned by the surveyor-general as swamp lands, on hearing
and proof of the facts by agricultural claimants.

Mineral lands are reserved by the same laws and in the same terms
as saline lands, and in the same language it is provided that the field-
notes and plats shall record their situations. But it has never been
held that these notations created reservations of the lands so marked.
General Circular, May 16,1868 (Copp's Mining Decisions, 249), declares
that " the return of a deputy surveyor, although entitled to respect as
coming from a sworn officer, is not to be taken as conclusive in these
cases, when disputed, but the matter must be investigated by the ex-
amination of witnesses;" and a claim to such land has always been per-
mitted, subject to such investigation. The same circular, in order "to
give effect" to section 11, act of July 26,1866, authorizing the Secretary
of the Interior to designate and set apart such lands in the mineral belt
of California as were clearly agricultural, required surveyors " to describe
in their field-notes and designate on township plats such lands as are
agricultural," and declared tracts so designated to be open to agricult-
ural settlement; but, so far from such designation and declaration
operating as a reservation of the land from mining entries, the circular
expressly provides for contests and hearings by the mineral claimants
in order to determine the true character of the land. These views of
the effect of the surveyor-general's returns have never changed, and
accordingly it was held by Mr. Secretary Schurz in Scogin v. Culver
(Sich-els' Mining Laws, 450), where "the plats of survey of this town-
ship, showing it to be agricultural land, were approved," that " whether
or not the lands entered by Culver were such lands is a question of fact
to be determined by proof, and it is immaterial that they had been pre-
viously borne on the official records as agricultural lands."

The timber-culture laws, confining entry to "lands devoid of timber,"
as effectually reserve timbered lands from such entries as other stat-
utes reserve saline and mineral lands. In 1874 it was held by your
office in the cases of Dyer and Walker (Copp's Land Laws, 658), that
"the official township plat, showing timber on a certain tract, must
be accepted as determining the character thereof," and as reserving
from entry; but the ruling was long since overruled by this Depart-
ment, and it was held in Linden v. Gray (3 Land Owner, 181), that "the
statements contained in the field-notes may be modified or contradicted
by evidence taken in due form." In Lamb v'. Reeser (3 Land Owner,
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73), where, as in the case at bar, an application was made but entry re-
fused pending an inquiry into the character of the land, and meanwhile
a homestead entry permitted, it was held that, where the evidence es-
tablished the non-timber character of the land, "it follows that the
marliing on the plat was erroneous, the land was subject to Lamb's entry,
and he should now be permitted to make it as of the date he offered it."

It thus appears that the rulings of the courts and of the Land Depart-
ment are consistent in their view of the effect of the surveyor-general's
returns of swamp, mineral, and timbered land, and I can perceive no
reason why there should be a different ruling in relation to the returns
of saline lands. That the ruling should be the same appears by plain
implication from cases which have arisen in the courts, where the broad
rule obtains that there is no reservation except by force of the law. In
Indiana v. Miller (3 McLean, 151), it seems that a certain tract was
marked on the field-books as containing a salt spring, because wild
animals had been observed to drink the water; but the evidence showed
that in fact it was of no value as a salt spring, and it was held that it
did not pass to the State by the grant of April 19, 1816. In Morton v.
Nebraska (21 Wallace, 660), where the question of saline reservations
in Kansas and Nebraska was directly raised, the court refute the argu-
ment that a reservation of the land depends upon the notation on the
plats, and they say:

The salines in this case were not hidden, as mines often are, but were
so incrusted with salt that they resembled "snow covered lakes," and
were consequently not subject to pre-emption. * The salines in
question were noted on the field-books, but these notes were not trans-
mitted to the register's general plats, and it is argued that a failure to
do this gave a right of entry. But not so, for the words of the statute
are general and reserve from sale or location all salines, whether marked
on the plats or not.

These cases seem to be decisive of the issue raised in the case at
bar, and to establish the rule that a notation of "saline" on the plats,
or its omission, is immaterial, and that no land but that in fact saline
is reserved from agricultural entry. And the act of January 12, 1877
(19 Stat., 221), providing for the sale of saline lands, strengthens this
view by requiring a hearing, when it is made to appear to the local
officers that any lands in their districts are saline in character. This
was the view expressed in my opinion of July 12, 882 (Henry C. Hor-
ton, 9 Land Owner, 121), where agricultural and railroad claims were in
conflict, namely, " If the lands are saline in character they are excepted
from the grant, and are reserved to the United States. If, on the other
hand, they are not saline in character, they are, so far as appears, sub-
ject to the appellant's claim, if, as alleged, the company has received
other lands in lieu thereof." The character of the lands is a question
of fact, to be determined by due proofs, and the qualified party who
first settles on them, or applies to enter them, and otherwise conforms
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to the law, has priority of right when their non-saline character is de-
termined.

Your decision is accordingly reversed, and the land awarded to
Markley.

NORTHERN PACIFIC RAILROAD COMPANY V. CURRY.

In view of the irregularity in the procedure, and of Curry's good faith, his case falls
within the exceptions to the rule laid down in Owen v. Russell (9 L. O., 111), and
his second timber-culture entry will be regarded as an amendment of his first
entry.

Secretary Teller to Commissioner McFarland, February 19, 1884.

SIR: I have considered the case of the Northern Pacific Railroad
Company v. Thomas Curry, involving the N. of NW. and W. of
NE. - of See. 23, T. 13 N., It. 18 E., Yakima district, Washington Ter-
ritory, on appeal by the company from your decision of February 15,
1882.

It appears that Curry made timber-culture entry No. 723 (Walla
Walla series) November 21, 1878, of the S. A of SW. I of Sec. 14, and the
N. J of NE. i of Sec. 23, but the entry was declared to be illegal and ac-
cordingly held for cancellation by your office letter of May 17, 1879, (copy
whereof was not, but should have been, transmitted with the case upon
appeal to this Department), " for the reason that timber-culture entry
could not embrace land in more than one section." By the same letter
your office also instructed the register and receiver to advise Curry
that upon his relinquishing the tract in either one section or the other
he would be permitted to select another tract contiguous to and situated
in the same section with the one he might elect to retain, provided such
claim should not aggregate more than one hundred and sixty acres; or
he could elect to have his entry canceled, and make a new one in lieu
thereof. (You say: "At this time the land in said sections was public
land, and subject to disposal by the Government.") Curry does not
appear, however, to have acted upon such advice, neither appealing
from your action nor relinquishing pursuant thereto, nor has his entry
been canceled. But under date of September 30, 1880, he made timber-
culture entry No. 1199 (Walla Walla series) of the N. I of the NW. ,
and W. i of NE. I of Sec. 23. October 19 ensuing, one James 0. Grier
made desert-land entry No. 3, of the S. J of SW. i, Sec. 14, but such entry
was declared to be illegal by your office letter of June 17, 1881, whereby
Curry's second entry was held for cancellation, because the same cov-
ered land within the withdrawal limits of the Northern Pacific Rail-
road Company's amended branch line. Section 23 is within the limits
of the company's withdrawal of July 18, 1879, and since then no land
in said section has been subject to disposal by the United States, un-
less valid claims thereto had been previously initiated.
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In reply to the register's letter of November 21, 1881, touching entry
No. 723, and requesting your office to suspend final action thereon, you
advised the register and receiver February 15 ensuing, on this wise:

It is evident that a error was made at the local office in allowing
said entry to be made without a relinquishment of the tracts embraced
in the original entry, but, in view of all the circuMstances, I am of the
opinion that the last entry, No. 1199, should be considered and treated
as an amendment of the original entry, in so far as the tract in section 23,
which is embraced in both entries, is concerned, and that Mr. Curry's
right to said tract relates back to the date of the original entry, and
that the making of said new entry was a virtual relinquishment of all
claims on his part to the tract in section 14.

The decision of 17th June last is hereby modified accordingly, and
the entry 723 will be cancelled, as to the tract in section 14, and his claim
to the land in section 23 will remain in abeyance pending the result of
an application to the Northern Pacific Railroad Company for relinquish-
ment of its claim to the W. 4 of NE. 4, in favor of Mr. Curry, under
the provisions of the act of 22d June, 1874. Should the company con-
sent to relinquish, Mr. Curry's entry, No. 1199, will be canceled, and
the papers in entry No. 723 will be returned for amendment.

From such action the company appeals, specifying as grounds there-
for, to wit: (), that you erred in deciding that Curry is entitled'to
hold the N. i of NW. 1 of Sec. 23; and (2), in your not cancelling his
entry upon his failure to appeal from your decisions of May 17, 1879,
and June t17, 1881.

It further appears that said appeal was inclosed in a letter dated
March 14, 1882, rom the companl's resident attorney, in reply to your
letter of February 1 5th preceding, touching said relinquishment, where-
in he states:

I have to reply that I laid the ease before the company, who reply
that they see no good reason for relinquishing; that the claimant him-
self does not seem to desire it, or he has acquiesced in the decision
holding his entry for cancellation for said tract. I have therefore to
request that you will cancel finally said entry for said W. i of NE. 4 of
Sec. 23.

Without discussing the minutime of the several points of exception
specifically raised upon appeal by the company's attorney, touching the
incompetence of your action by reason of Curry's failure to appeal from
your predecessor's action of May 17, 1879, 'aforesaid, it will suffice to
state generally in this connection that the manifest irregularity of pro-
cedure in the premises has been such as to bring this case within the
category of exceptions to the general rule laid down by me in the case
of Owen v. Russell (9 Copp, 111).

By your letter of February 15, 1882, you held aright that entry No.
1199 should be regarded as an amendment of entry No. 723, so far as
the N. of NW. 4 of Sec. 23 is concerned, and that Curry's right thereto
relates back to the date of the senior entry, inasmuch as at the date of
the aforesaid letter of May 17, 1879, whereby he was permitted to elect
which tract lie would retain, the land in both of said sections 14 and 23
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was public land, subject to disposal by the Government. Such having
been the status of the land at that time, the usual limitation of time is
waived in which he might so elect, and you will therefore allow the
amendment as provided in your decision, and also including the W. 
of the NE. 1, that being the tract which he elected to take in satisfac-
tion of his right as authorized by your original instructions.

Your decision as thus modified is accordingly affirmed.

J. B. RAYMOND.

Under section 2261, Revised Statutes, a pre-emptor may file but one declaratory state-
ment. Decision in the case of W. L. Phelps (8 L. 0. 139) overruled.

Secretary Teller to Commissioner McFarland, February 27, 1884.

SIr: I have considered the case presented by the appeal of J. B.
Raymond from your decision of July 7, 1883, refusing to allow said
Raymond to make a second pre-emption filin .

It appears that Raymond filed a declaratory statement February 12,
1880, for the SE. 1 of Sec. 21, T. 2, R. 26 W., Oberlin, Kans., alleging
settlement February 2, 1880. On April 30, 188s, he applied to the
local office for permission to make a second filing for the same land,
alleging as a reason therefor that he has made valuable improvements
on his claim, but, having failed to raise any crops on account of drouth
that be was unable to pay for the land within the time provided by law
for such purchase; he therefore desired to file a second declaratory state-
ment for the same land, for the better protection of his rights in the
premises.

June 16, 1883, yoa affirmed the decision of the local office rejecting
Raymond's application.

June 28, 1883, Raymond filed an application for a reconsideration of
his case, accompanied by an affidavit showing that he has seventy
acres in cultivation, but that owing to the nature of the soil and the
climate he had found it impossible to raise a good crop from his claim,
and asking that he be permitted to file for the same or other land, pre-
ferring to retain his present claim in the hope of utilizing it as a stock
farm.

July 7, 1883, your office held that the facts stated do not constitute
sufficient ground for the allowance of a second filing for the same land,
and again refused his application.

Section 2261 of the Revised Statutes provides that-

No person shall be entitled to more than one pre-emptive right by
virtue of the provisions of section 2259, nor, where a party has filed his
declaration of intention to claim the benefits of such provisions for one
tract of land, shall he file, at any future time, a second declaration for
another tract.
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Raymond's application to file for other land isclearly met and denied
by the second clause in the statute quoted, and his application to file
for the same land is denied by the first clause of said statute, if he has
already attempted to exercise the " one pre-emptive right" therein spec-
cified. It therefore becomes necessary to inquire into the meaning of
the phrase " one pre-emptive right," and to ascertain when, under the
law, such right has been so exercised as to preclude any further benefit
of the same.

The first clause in section 2261 is taken from a provision found in the
tenth section of the act of September 4, 1841 (5 Stat., 453), where it oc-
curs in the following form, " No person shall be entitled to more than
one pre-emptive right by virtue of this act." The second clause in said
section is from the fourth section of the act of March 3, 1843 (5 Stat.,
619), which provides:

That where an individual has filed, under the late pre-emption law,
his declaration of intention to claim the benefits of said law for one
tract of land, it shall not be lawful for the same individual, atany future
time, to file a second declaration for another tract.

The pre-emption law as it now stands was substantially formulated
in the acts of 841 and 1843. Under the act of 1841 no declaratory
statement was required, except in the case of " offered lands," but the
requirement to file for " unoffered lands" was prescribed by the act of
1843.

Section 2259 of the Revised Statutes provides that persons possessing
certain specified qualifications may " enter" 160 acres, but this section
does not in any manner designate such entry as a " pre-emptive right."

Sections 2265 and 2267 provide for the filing of a declaratory statement
in the case of unoffered lands, and for making proof and payment there-
after. By the terms of these sections thirty-three months from the
date of his settlement is accorded to the pre-emptor, in which to comply
with the law. During this time he is protected by the law in the quiet
enjoyment of his claim, and no payment for such privilege is required.
Before such an occupation of public land is lawful, certain acts on the
part of the would-be pre-emptor are necessary. Pie must settle in per-
son upon the land, and within three months after such settlement file
his written notice of intention on his part to pur-chase said land. By
these acts, when followed by residence and improvement, he is enabled
under the pre-emption law to practically own the land claimed by him
for thirty-three months before payment is required. But when he does
make payment therefor he is precisely upon the same footing as though
the land had been opn to private cash entry, so far as the actual pur-
chase is concerned/The right, then, to hold the land before payment is
made therefor, upon promising to buy the same at a stipulated time,
together with the right to purchase at such time, is the "' pre-emptive
right" referred to in section 2261, and such right is initiated by settle-
ment and filing a declaratory statement, and has had its full life when
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the time stipulated for purchase arrives. If for any reason the pre-
emptor does not perform his part of the contrac the fact yet remains
that he has once enjoyed the pre-emptive right He has held the land
the full period of time allotted him under th law, and by what fur-
ther right can he ask the Department to double the time named by the
statutet Such a construction would in effect be equivalent to legisla-
tion on the part of the Department.

Section 2272 of the Revised Statutes provides that-
Nothing in the provisions of this chapter shall be construed to pre-

clude any person who may have filed a notice of intention to claim any
tract of land by pre-emption, from the right allowed by law to others
to purchase such tract by private entry after the expiration of the right
of pre-emption.

By the concluding clause of this section it will be seen that Congress
contemplated such a possibility as an "expiration of the right of pre-
emption," without title being acquired under the pre-emption law, and
in such case made provision therefor. If a pre-emptive right may thus
expire, it follows that this clause furnishes a good definition of the true
extent of one pre-eml)tion right.

he history of this section is as follows: A general circular, dated
September 28, 1842 (Lester's L. L., 369), was issued by your office, in
which the act of 1841, which required among other things a declaratory
statement to be filed in the case of " offered lands," was construed, and
the following language used:

Where such settler, instead of entering the land, as be might, at pri-
vate entry, elects to enter the same under the provisions of the law of
September 4, 1841, (whereby he obtains a year's time from the date of
settlement to make the payment), he is bound to comply with all the
requirements of that law. A failure to (lo so in regard to any of these
requirements renders the land subject to the entry " of any other pur-
cbaser," and anv person so failing is nLositively debarred bv thelw tirom
the prnvilege` ofmaking a private entry of the same under any preteDse.
Instances have li.eri hiaf&nown where persbiis fi d the ( aC7 X'ra
statement, as required, without any iprovements having been made,
merely with a view of keeping the land from being entered by any other
person for a year, intending near the expiration of that time to abandon
their pretended pre-emption claim and enter the same at private entry.
The consummation of all such cases must be prevented, and this can be
done by requiring a rigid compliance with all the provisions of the law,
as above directed.

This construction continued to be received as the proper interpreta-
tion of the law until the passage of the act of 1843, which contained in
the ninth section thereof, substantially, the provision now forming sec-
tion 2272.

By this provision Congress, in effect, recognized the construction
adopted by your office as a reasonable deduction from the law, but said
that, while theatkrc right conferred-by the law might expire and
the pre-emptor thereafter lose the right of purchase under said law,
nothing therein should be so construed as to prevent him from exercis-
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ing the common right which belonged to all persons to purchase the'\
land at private entry. The section in no manner extended the opera-
tion of the pre-emption law, but on the other hand provided that when-
ever a preemptor had used his pre-emptive right and failed to acquire
title thereby he should thereafter be relegated to the right " allowed /
by law to others to purchase said tract."

Section 2262 requires the settler to make oath "that he has never had
the benefit of any right of pre-emption under section 2259."

It cannot be held that said oath could be consistently taken after one
declaratory statement had been filed and the thirty-three months had
elapsed, simply because the pre-emptor for some reason did not buy
the land during such period.

he pre-emptor's right was defined in Bowers v. Keesecker (14 La.,
307), to be " a right to purchase at a fixed price, in a limited time, in
preference to others." (See also Lytle v. Arkansas, 9 How., 314;
Myers v, Croft, 13 Wall., 291.) Under this doctrine no right as a pre-
emptor to purchase after the expiration of the limited time is recognized,
such right having expired with the time. In Moore v. Besse (43 Ca
511), referring to the p~re-emptor, the court said, "he could at any time
abandon his possession and deprive himself of his right of pre-emption."

In construing the clause which now forms the first part of section
2261, your office said, September 15, 1841:

A person who has once availed himself of the provisions of this act
cannot at any future period, or at any other land office, acquire another
right under it. (Lester's L. L., p. 360.)

By the act thus referred to the pre-emptor could file on offered land,
hold the same a year, and then, if he so elected, buy it. The right con-
ferred, including the privilege to buy, was fully e e 
flon of the year whether the pre-eniptor bought the land or not. This
was for him to determine. If after availing himself of the provisions of
the act he saw fit to not buy the land, he was nevertheless precluded
from a further exercise of the pre-emptive right.

In denying the right to file a second time for the same tract it was
held by this Department, in Minor v. Briggs, that ",but one pre-emp-
tive right is extended to the settler, and the filing of a declaratory state-
ment is an essential feature of that right (Copp's L. L., 1882, 580).
Such was the interpretation of the law in the Department until the de-
cision of the Phelps case (Copp's L. L., 1882, . 581), in which my pre-
decessor, following the case of Cumens v. Cyphers (56 Cal., 388), allowed
a second filing for the same tract in the absence of adverse rights. The
court in the California case, -in construing section 2261, held in substance
that the first clause thereof in effect declared that no person shall be
entitled to enter with the register and thus acquire from the Govern-
ment, under the pre-emption laws, more than one tract of land, but did
not prohibit a second filing for the same tract, holding that if this were
not so the second clause of said section was nugatory.
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I cannot concur in such a construction of the act, for it involves the
proposition that until a settler has acquired title Linder the pre-emption
law he never loses the right to file anew for the land; that if lie elects
on the expiration of the time fixed by law to not buy the land, such
election gives him, in the absence of adverse right, the privilege of
again excluding the settlement rights of the public for another period
of thirtytthree months. When the whole of this section is considered
together it becomes apparent that Congress by the first clause said,
"no man shall have more than one pre-emptive right," and by the sec-
ond, " that right shall be restricted to one tract of land." Full effect is
thus given the whole section without giving to the pre-emptor the ex-
elusive right to hold the land beyond the time fixed by law, and thus
receive more than one pre-emptive right.

If Congress had not intended by the clause under consideration to
limit the right of a pre-emptor to one filing, or rather if Congress had
intended to permit more than one filing for the same tract by the same
person, apt words could have been readily found for the expression of
such intent. If it is conceded that the meaning of Congress is left in
uncertainty, and that for the purpose of discovering such meaning rules
governing statutory construction are to be applied, then the effect of
the construction may be fairly considered in such a case as this. In the
case of Fisher v. Blight (2 Cranch, 389), the court said:

That the co X ae to be consideredJnex ouDing laws
where the intent is doub is a pinciple not to be controxE lut
it is also true that it is a principle which must be applied with caution,
and which has a degree of influence dependent on the nature of the
case to which it is applied.

In the case of Litchfield v. Dubuque and Pacific Railroad Company
(23 How., 88), it was said that, " if the words admit of different mean-
ings it would be right to adopt that which is more favorable to the in-
terests of the public." Te construction which would admit a second
filing for the same land would allow a third and a fourth, and, in effect,
permit the pre-emptor to hold the land indefinitely without payment, a
result in direct conflict with the letter and spirit of the law, and in der-
ogation of the general rights of the public. (Minor v. Briggs, Copp's
L. L., 1882, p. 580.)

If a second filing is permitted for the same tract, the second declara-
tory statement, in order to apparently comply with the law, must of ne-
cessity set forward the date of settlement at least thirty months, for
section 2265 provides that-

Every claimant under the pre-emption law for land not yet proclaimed
for sale is required to make known his claim in writing to the register
of the proper land office within three months from the time of the set-
tlement, giving the designation of the tract and the time of settlement;
otherwise his claim shall be forfeited and the tract awarded to the next
settler, in the order of time, on the same tract of land, who has given
such notice and otherwise complied with the conditions of the law.
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In the case now under consideration, the new declaratory statement
which is sought to be filed alleges settlement on April 25, 1883, whereas
in fact such settlement was made February 2, 1880, as appears from the
original declaratory statement. Thus, in order to secure a right not
conferred by the law, it becomes necessary for the pre-emptor to falsify
the facts and to stultify himself.

While the pre-emptor in this case has exhausted his pre-emptive right
so far as the priority of his settlement right can be protected under a
declaratory statement, he is not on that account denied the privilege
of purchasing the land. The law prescribes no penalty for failure to
make final proof and payment, within the statutory period, beyond ren-
dering the land subject to the claim of the next settler, in order of time,
who has complied with the law; hence, in such cases the Department
has held, following by analogy the rule in Johnson v. Towsley (13 Wall.,
72), that in the absence of a valid adverse claim the pre-emptor may
purchase the land on making the proper proof under the pre-emption
law. (Walker v. Walker, (opp's L. L., 293; Watson v. Missouri River,
Fort Scott and Gulf R. R. Co., ibid., 1882, p. 902; Ramage v. Maloney,
1 Rep., 106.)

This decision is not to be taken as affecting cases already adjudicated
under the ruling in the Phelps case, which is hereby overruled.

Your decision is therefore affirmed.

NORTHERN PACIFIC RAILROAD.

No proceedings can be taken, even by Congress, to declare a forfeiture of this grant,
if breaches thereof have occurred, until one year after the time fixed for the
completion of the road, namely, July 4, 1880.

Secretary Teller to Bon. George F. Edmunds, May 26; 1884.

SIR: Replying to your dispatch of yesterday relating to the North-
em Pacific Railroad, I have the honor to transmit herewith a tabular
statement which will show " the respective dates of the acceptance of
completed sections of the road, and what sections after July 4, 1876,"
as requested by you.

The other part of the telegram refers to the joint resolution of May
31, 1870 (16 Stat., 378), and requests that you be informed when, " ac-
cording to that, the main line should have been completed." I presume
that you refer to that part of the act (1870) which provides-

That 25 miles of said main line, between its western terminus and the
city of Portland, in the State of Oregon, shall be completed by the first
day of January, A. D. 1872, and 40 miles of the remaining portion
thereof each year thereafter until the whole shall be completed between
said points.

Said western terniinus was Tacoma, Wash. Ter. The distance between
that point and Portland is 142.40 miles as the road is constructed; 25
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miles to be completed by January 1, 1872, and 40 miles annually there-
after, would require the road between those points to have been com-
p'eted by January 1, 1875. Of the 142.40 miles, 65 miles were accepted
September 10, 1873; 41.10 miles May 12, 1874; and 36.30 miles October
4, 1883.

Upon the general question of the time within which the Northern
Pacific road should have been completed, I call your attention to sec-
tion 2 of the resolution of May 7, 1866 (14 Stat., 355), and the joint res-
olution of July 1, 1868 (15 Stat., 255), and to the construction given to
those acts by Secretary Schurz, in his decision of June 11, 1879 (Gen-
eral Land Office Report, 1879, page 109). In this decision the Secretary
holds that, under those acts. considered in connection with section 9 of
the original act (13 Stat., 370), "no proceedings can be taken, even by
Congress, to declare a forfeiture of this grant, if breaches thereof have
occurred, until one year after the time fixed for the completion of the
road, viz., July 4, 1880."

Whether the provision in the resolution of May 31, 1870, above cited,
relating to the time for the completion of that portion of the main line
between the western terminus and Portland, affected or abrogated ex-
isting legislation as to the time for the completion of the other portions
of the main line, has never been considered by this Department.
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HOMESTEAD. , before a probate judge in Dakota acting asclerk, when at the county seat where the
Sale imrvmniseieco.court is holden - --------------------------- 224
The acts of the husband are the acts of Required by Sec. 2262, I. ., must be made

his wife, his neglect her neglect, and his before the register or receiver, but if inade
abandonment her abandonment ........... . 81 before a clerk may be cured by a supple-

Only the wife shall be heard to show her ' mental affidavit-8 .. ... 622
husband's desertion of her in proof of aban- One who swears falsely in the premises
donment, for seven years after his entry . 81 forfeits the money (supreme court scrip)

Absenceofentryman forfive montbsprior paid for the land, and also all right and title
to contest working at his trade, with occa- to the land itself 599
sional returns to the land, and a quit-claim As to effect of false swearing, see, also,
deed to a third person, which appears to Fraud.
have been a mortgage, and a relinquish-
ment, executed but not filed, are, in view of HOMESTEAD.
other evidences of good faith, not proof of Made under Sec. 2294, R. S., is for the
abandonment ...... .. 27 protection of the settler's claim against

Question of abandonment under Sec. 2297, strangers; if executed prior to, but re-
R. S., was an issue between the government ceived at the local office subsequent to, a
and the settler; on proof of, the land re- private entry, the settler has priority of
verted to the United States; this was right to the land ........ ............ - 123
changed by Sec. 2, Act of May 14,1880, which Not made in conformity with Sec. 2294,
gave a preferred right to the successful con- R. S., renders the entry illegal and subject
testant of an entry- ...... ---.-----------. 60 to cancellation ..... ....................... 93

Contest for, against settlers absent under In Dakota, may be made before a pro
act of June 4, 1880 (destruction of crops), bate judge when acting in his clerical ca-
would not lie until Apri 1, 1882 ............ 29 pacity-... ... 209

Contest for, will not lie until the expira- When a county embraces territory in two
tion of six months after entry, exclusive of land-districts a claimant for land in one dis-
the day of entry; (overruled, p. 69) . . 151 triot may, under See. 2294, R. S., make affi-

Contest for, will not lie until the expira- davit at the county seat in the other dis-
tion of six months and one day after entry, trict-. 90
exclusive of the day of entry ............. 69 In Alabama, where a county and circuit

867
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court have original jurisdiction in a county, Applicants, alien born, must accompany
must be made before clerk of circuit court. 223 affidavits with record proof that they have

When there is more than one court of declared their intention to become citi.
original jurisdiction (county and circuit) in zeus- ..................... .. 194
a county (in Alabama), may be made before A declaration of intention by the entry-
the clerk of either court-..................... 207 man, who dies before being fullynaturalized,

FINAL PROOF. is equivalent to a declaration by his widowor minor children .... - -*------.--*195A s to affidavit in, see Final Proof. o io hlrn.... ........ 9
An alien immigrating during his minority,

CONTEST. and remaining until after his majority, must
For affidavits of, see under Contest. file a declaration, under Sec. 2165, R. S., or

AMENDMENT. * comply with the requirements of Sec. 2167,

As to amendment of; see Amendment. II S., before being qualified for entry ...... 195
An honorable discharge from the United

Agent. States army is equivalent to a declaration of

Acts done as an agent (digging a ditch) intention ..... 195
are not acts of settlement-US l .. TIMBER CULTURE.

Acts done by an agent (plowing and haul- May declare his intentions, make timber-
ing lumber) are not acts uf settlement -- . 175 culture entry, and absent himself from the

One cannot establish a residence by proxy. 146 country for two years or more without for-
Residence, cultivation, and improvement feiting the entry, provided that he returns

by an agent, prior to personal settlement, and that the law is complied with .......... 251
are of no legal effect ........................ 188 Applicants alien born must accompany

Notice of a defect to an agent (county their affidavits with proof that they have
clerk), through whom the application was declared their intention to become citizens. 194
filed, is notice to the principal 279 Who innocently made entry, which was

In securing soldiers' homesteads; see canceled for non-compliance with law, may
Honestead. make another after he becomes a citizen ... 250

Compare with Attorney and Tenant. DONATION.

Alien. Where alien claimant having declared his

PRE-EMPTION. intentions, died before naturalization, hispossessory right descended to his heirs and
Declaration of deceased husband or father patent properly issued to them; application

is the declaration of the widow or children; by purchasers at administrator's sale to can-
the citizenship of the husband or father is patent denied ............ 439
the citizenship of the wife or children- eel-patent 611

Daughter of an alien, deceased, who was Alienation.
a minor when her father declared his inten- Of pre-emption, homestead, and other
tions, may exercise right of pre-emption .- 611 rights to land, see Abandonment and Frad.

The son of an alien, living, whose father Of improvements, see under Public Land.
has only declared bis intentions, and who
was a minor at immigration, is not qualified Amendment.
to make entry without having filed his own OFFICIAL NEGLECT OR ERROR.
declaration of intentions; entry made by For rulings, see under Land Department.
him must be canceled ---------------- 612

Settlement and filing before declaration of APPLICATION.
intention are of no legal effect; where filing Of homestead application, irregular be-
is so made, a subsequent settlement, after cause executed while land was appropri-
declaration of intention, will support the ated, allowed (there being no adverse claim) 270
filing in the absence of an intervening ad- Timber-culture application, erroneous in
verse claim ...... 627 form (naming wrong act) and returned for

correction, takes effect as of the date upon
HOMESTEAD. which it was first received ................. 44

The minor daughter (nineteen years old), Timber-culture application may not be
continuing in person or by proxy to cuiti- altered or amended by an attorney, so as to
vate and reside on land entered as a home- include a different tract .................. 261
stead by her father (who had filed his decla- Coal land application, improperly made
ration of intention, but had not obtained a by an agent, may, in absence of adverse
certificate of naturalization), may by herself fing or complaint, be made nne pro tns. 785
or guardian make final proof, upon filing ev-
idence that she has taken the oaths pre- PRE-EMPTION FILING.
scribed in Sec. 2168, R. S . ............. 100 Settlementwasmade March, 1881, followed

Alien heirs of a homestead entryman may by residence and improvement, and filing
purchase under See. 2, Act of June 15, was made by mistake for the wrong tract;
1880 ........... ........................... 98 amendment applied for in May 1882 will not
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be allowed where adverse entry (homestead) A defective affidavit of contest (lacking
was made in August 1881, followed by resi- corroborating affidavit) returned by the
dence and improvement-...... ---- ----- 576 local officers for amendment, and duly

Of filings may only be allowed subject to amended, will be regarded as filed, so as to
intervening adverse rights; cases cited .38, 577 bar another contest . -............... 39,210

For rule as to diligence and negligence, The insertion by an attorney of the date
see Negligence. of entry (timber-culture) in a blank form for

HOMESTEAD ENTRY. contest, after the execution, is permissible. 250
Prohibited after acquisition of an adverse Local officers should carefully examine

right to the tract ......................... 38,577 the contest papers, point oat their defects,
Allowed after contest commenced, where and allow immediate amendment ........... 260

the tract was by mistake entered as a orig- Appeal.
inal instead of an adjoining farm homestead. 38 n relation to. see under Contest.

Where settler entered the wrong tract by
mistake, and failed to reside on either tract Application.
by reasen of his wife's sickness, he may
amend so as to embrace the tract originally DILIGENCE.
selected if no adverse rights have mean- See Diligence and Negligence.
while attached to it .............. . 170 OFFICIAL ERROR OR NEGLECT.

Where one enters a tract by mistake and For rulings, see under Land Department.
intentionally settles on and improvesanotber BY CITIZENS
tract, prior to act of May 14, 1880, he must For questions concerning, see Alien.
amend his entry before intervention of a
valid adverse right (pre-emption settlement AMENDMENT.
and filing) .............................. 575 For rulings, see Amendment.

Where amendment is authorized, sixty PRE-EMPTION.
days only are allowed for making it .... 206 Made pending appeal from a rejected ap-

Allowed for adacent land whereon the plication (timber-culture) must be received. 276
entryman ad accidentally cut timber .... 808 May not be fied prior to adjuiation of

An amended entry founded on a misrepre- an occupant claim in Arizona .to ------ o343
sentation of the facts should be canceled... 576

As to change of entry, see under ntty. HOMESTEAD.
TIMBER-CULTURE ENTRY. Made tinder statute, must set up a claim

Refused, were another entry on the land strictly within the statute ................. 79
hafusedwbeen another entry onvi the laudFor entry is barred by a pending applica-

had been allowed; but in view of the equ.- tion for reinstatement . 43
ties a second entry is permitted............ 25 Duly filed (before death) is equivalent to

Entry was held for cancellation in May entry as respects the applicant's rights -.. 77
1879 because of illegality, in that it em- Must be executed subsequently to cancel.
braced lands in Sections 14 and 23, with lation of an entry, or when the land is open
privilege of amending by including a con- to entry at thelocal office; prior to aniary
tignons tract in either section, but neither 8, 1878, a different practice obtained ....... 269
appeal, cancellation, nor amendment was Presentation to, and acceptance by, the
made; in July 1879 a railroad withdrawal local officer (receiver) at a place other than
embraced Section 2, and in 1880 the entry- the local office is unlawful, and does not bar
man made a nw entry including the tract an application properly, but subsequently,
originally entered and a contiguous tract in fied on the same day.320
Section 23; held that the second entry was Returned because accompanying fees are
an amendment of the first and valid.------- 852 insufficientwill be accepted, if refiled before
CONTEST PAPERS. other rights intervene (contest or entry) -... 279

The liberal policy of the several States in TIMBER CLTuRE.
respect to amendments in judicial proceed- GENcALLV.
logs will be recognized and adopted by the Filed before cancellation of an entry (after
Land Department, in so far as the amend- relinquishment in 1878), with fees and om-
ment does not affect rights 39 missions, gave applicant no rights .. . 40

A motion to dismiss for informalities in With request to be held in abeyance, will
the affidavit should be granted, or amend- not be received pending a contest against
ment allowed .1 . 217, 221 prior timber-culture entry in same section.. 34

The omission to file an application for the Will be eceived during the existence of,
land in a timber-culture contest may be and subject to, a preferred right of entry
remedied prior to or at the hearing, if no acquired by successful contest (against tim-
other right has intervened .8.-.296, 319 ber-culture entry) . -. -276, 321

Where affidavit (against timber-culture Without tender of fees does not give the
entry) is executed prematurely, but filed at applicant right of entry ---------------- .276
the proper time, it may be amended ........ 249 With check for fees, will not bar a subse-

, .
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quent application with payment of fees in May not alter or amend an aprlication for
money (filed on the same day) .............. 820 entry (timber-culture) so that it shall em-

With tender of fees and commissions may brace a different tract ---------------------- 261
be perfected by the heirs (widow) after ap- Of record in a case cannot, as a notary
plicaut's death ......... 5. . . 46 public or clerk of court, administer oaths in

Denying that land is timbered, must be the case; in Dakota this is expressly prohib-
received subject to satisfactory proof of ited by statute- .......... , ........... 212
the facts ....-....... ... 850 Misleading information by, upon which

Where accompanying affidavit shows but clainant took possession of and improved a
a hundred, or a half acre of, trees confined tract, without initiating a legal claim to it,
tothemargin of a stream, and the plats show ' will not avail against an adverse claimant.. 56
a sparse growth of timber, the application Acting for entryman and for adverse
must be accepted, subject to satisfactory claimants, and also endeavoring to secure
proof of the character of the land . 274 the land for himself, will be disbarred ... 62

Transmitted by mail, is to be regarded as Disbarred from practice before the Land
filed at the moment it reaches the local Department, willnevertbelessberecognized
office (9 a. ), though the letter of trans- as anotary public ------------- 214
mittal is not opened until afterward ........ 327 Whether a power of attorney given to an

Where there are simultaneous applica- attorney while disbarred may be used after
tions for the land, the privilege of making his reinstatement, iucre .................. 214
the entry shall be put up at auction and sold Where there has been collusion between
to the highest bidder-61, ......... 687,689 an adverse claimant and the claimant's attor-

WITH CONTEST. ney, which las prevented a hearing on the
For theland (homestead ortimber-culture) merits (no appearance) rehearingis allowed 583

must be filed with the application to contest It is not the province of the Land Depart-
a timber-culture entry ........ 245, 275, 285,294 ment to inquire into conduct of attorneys not

A request, in the affidavit, that the con- affecting the title to public land ............ 616
testant ' be allowed to enter said tract un- Or agent cannot substitute another, unless
der the homestead laws " is sufficient .---- 42 by a prior power of substitution or subse

For the land, with new contest, may be quent ratification ------------ 214
filed where the first was dismissed, in the Whether homestead right descends to the
absence of adverse rights ............... 245,290 heirs (Sec. 2291, t. S.), or to the soldier's

For the laud must be accompanied by affi- children as dunces (Sec. 2307, R. S.), a power
davit showing qualificat ons .......- 28.. . 292 of attorney is revoked by principal's death- 241

Is not barred by a ending contest which Right to receive soldiers' additional home-
is illegal (without application for the land, stead certificate; see under Homestead.
or with application to pre-empt.), or void on As to stipulations by or between counsel,
its face (alleging failure to cultivate the first see under Contest.
year after entry) ............ 248, 259, 282, 293, 297 For rulings on agency, see Agent.

MINERAL. Cancellation.
For a lode patent is barred by entry (lode)

dormant and uncanceled for seven years - -- 9 For rulings concerning, see under inetry.
For placer is barred by a homestead en- Certiorari.

try of record, until after a hearing on the
character of the land 7.............1. 2 In relation to, see under Contest.

For special rulings under the mining laws, Circulars.
see Mining Clciizs.
DOsNATION . August 26, 1876, cited; entries by officers

DONATIOX. ~~~~~~and omployds of the Laud Department-._754
A claim (in New Mexico) void on its face March 12, 1877, cited; desert lands; want

does not except tract from a railroad grant. 522 of harmony (as to assignability of claims)

CONTEST, with decisions pointed out ................. 24
For rulings, see under Constest. January 8, 1878, cited; time of executing

homestead and timber-culture applications
Athecrtonll-F owle . and affidavits-...............269

For applications of the doctrine, see under October ], 1878, cited; saline lands . 848
Public Lad. July 1, 1879; entry on possession of a

bone-tide settler is invalid; contestant
Attorney. should be protected when acting under its

Not of record in a case, may not inspect authority if in force at date of initiation of
the papers ................................. 222 the contest ....... -.. 66

Signature as one of two witnesses to an June 16, 1880, cited; applications for re-
affidavit of contest does not invalidate it-- 217 payment under See. 2, Act of June 16,1880 . 661

May fill in the date of entry (timber-oult- July 17, 18l, cited; insane settlers ...... 103
ure) in an application for contest ... 260 August 6, 1880, cited; repayments ....... 661
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October 9, 1880, cited; purchase under one offered but erroneously rejected; (see,

act of June 15, 1880; Rule 14 of said oireu- also, under Land Department) ............. 87
lar applied .......... - .. . 127 He who takes the initial step, if it is fol-

October 31, 1881, cited; lode and placer lowed up to patent, is deemed to have ac-
mining claims .........-....- . 709, 725,755 quired the better right to the premises ...-. 167

July 11, 1882, cited; coal lands 733 Compare with Application.
September 22, 1882, cited; lode and placer

mining claims - .. 708,718 coal Land.
December 7, 1882, cited; mining clairas - 708 For rulings concerning applications, see
December 15, 1882, cited; agents filing Appliation.

soldiers' homestead claims must make oath A filing apppropriates the land and bars
to non-interest; the ruling must be en- subsequent applications .................. 728
forced .. ... .... 215 The declaratory statement and affidavit

December 22, 1882, cited; but one contest must be made by the applicant himself;
may be brought by the same person at the subsequently certain proofs and acts may
same time; was designed to prevent a mul- bemadeby an agent; where the declaration
tiplicity of contests for speculative pr- was improperly made by an agent, in the
poses, and is not applicable to one withdraw- absence of adverse filing or conflict it may
ing a contest in good faith and instituting be made nune pro tune -8.......... I . ... 735
another against a different person .......... 64 Where A filed and assigned to a company,

January 12, 1883 (A.), cited; relinquish- the company may enter as assignees 728
ment of fraudulent entries; under it the re- The law only requires that no member of
jection of relinquishment executed about a a company shall be interested in other land
month after entry (timber-culture) is sus- claimed or owned under the coal law at date
tained; (seep. 316) ............. .. 92 of the entry ................................ 729

March 1, 1883, cited; timber trespass . 839 Priceof, dependsupontheproximityofthe
March 23, 1883 (M.), cited; fees . 205 landtoacompletedrailroadattbedateofpay-
April 5, 1883; unlawful inclosures of the ment and entry, irrespective of the ques.

public lands .......-.. - .....-.-.. . 640 tion of preferred right of entry ............ 733
April 25, 1883, cited; soldiers' additional Price of; within fifteen miles ofa completed

homesteads ................................. 240 railroad, is not affected bythe faetthatthere
May 22, 1883; the practice of allowing en- is an inaccessible range of mountains be-

tries on withdrawn indemnity railroad lands tween the lands and the railroad ........... 733
is forbidden ....... - ........ 517 Where the public surveys were errone-

June 8, 1883; amends circular of October ously extended over part of the Ute reser-
81, 1881, concerning lode claims, assignees, vation (west of the 107th meridian), andper-
trustees, and adverse claims ............... 725 sons went upon the land and filed prior or

July 6, 1883, cited; mining claims ........ 727 subsequently to its suspension from sale on
July 20,1883; fees for reducing testimony, October 7, 1880, they were trespassers until

making plats and diagrams, examining and the act of July 28, 1882, legalized their occu-
approving testimony; illegal fees; receiving panoy; the completion of a railroad mean-
and accounting for fees; (cited, 656) ........ 664 while within fifteen miles of the land en-

December 1, 1883; discontinuing the prac. hanced its value 8...............8.......... 733
tice of allowing credit for fees and commis- Coal lands are not mineral lands within
sions in prior homestead and timber-culture the meaning of the act of June 3, 1878 (tim.
entries; (cited, 103) ........................ 660 ber-outting)-..... .......... ................ 827

March 1, 1884, cited; repayments 680 Concerning amendments in general, see
May 8, 1884; practice at hearings ordered Amendment.

upon the reports of special agents 807 contest.
Contest.

Citizen. FAILURE TO.

For rulings relating to, see Alien. Failure to contest an adverse claim, which

Claim. could have been contested successfully,
with abandonment of the land, exhausts

Made under a statute must be brought the pre-emption right ................ 573
strictly within the statute .................. 79

Cannot be made by mere words, without EFFECT OF.
attemptto reduce to possessionland already While pending, bars an entry ............ 55
in another's possession by color of law. .186, 637 As to when it bars another contest, see

It is not important for us to know what When, ifra.
the " claims " of parties have been; we must BY WHOM.
look to the facts as they actually existed... 589 PrE-rMPTIosN.

Void on its face Mexican donatiou) does By a pre-emptor, to clear the record of a
not except the land from a railroad grant.. 522 prior pre-emption claim, will be allowed in

There is no difference in principle between exceptional cases only --------- 8... ........ 583
the ease of a filing made of record and of By a subsequent adverse claimant, alleg-

-- t
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Ing non-compliance with requirements, will against a declaratory statement for non-
lie against a filing .......................... 596 compliance with requirements ............. 596

Contestant must bea party in interest -- 219 Protest against the reception of final
HOMESTEAD. proofs does not initiate a contest 581

Against alleged abandoned or forfeited Non-compliance; see under Pre-emption.
homestead entries may be brought by any nosrasAD.
one, whether or not a party in interest ..... 219 An honest settler's rights may not be de-

By pre-emptor, to clear record of sbse- featedontechnicalandapeculativegrornds. 163
quent homestead claim, will not be allowed. 584 In a contest on the ground of fraudulent

Where one in good faith withdraws one inception or abandonment, priority of settle-
contest he may initiate another against an- ment cannot be considered .............. 119,620
other person and other land ................ 64 Offering a relinquishment for sale is not a

Application for the land is not required-40, 65 sufficient ground of contest4 ................ 4
TIMER-cULTURE. Non-compliance; see under Homestead.

Not by one who has exhausted his rights rMER-CULTUr .
nuder homestead and timber-cnlture laws- - 276 The Land Department may, but is not

Applicant must file affidavit showing his bound to, entertain a contest alleging illegal
qualifications to enter the land ............ 292 inception (land not devoid of timber) .... 290, 304

Where contest is dismissed for want of For illegal inception land not devoid of
application for the land, and no adverse right timber) may be initiated without special an-
has intervened, contestant may file new con- thority of the Commissioner ................ 302
test, with application ................... 245,290 The acts or omissions of the entryman af-

One person may at the same time contest ter date of initiation of the contest do not
onehoruestead and one timber-oultureentry; affect the contestant's rights ............... 280
or he may contest two timber-culture en- Prospective inability of the etryman to
tries, if he is qualified and intends to make prove up does not affect contestant's rights. 305
a homestead and a timber-culture entry.... -- 2778 Allegation of default must show its con-

Contestant need not be aparty ininterest- 219 tinuance to date of initiating contest ....... 301
Contestant must bean applicant for the Non-compliance with requirements; see

land; see Application. under ThUrber Culture.

WHEN. Fraud and illegality; see Fraud.
HOMESTEAD. APPLICATION.

Not whilst the question of the caneella- Brought in collusion with the contestee,
tion of an entry is pending8 ................. 14 for the purpose of defeating justice, will be

Not until a prior contest is finally adjudi- summarily dismissed .... ........... 259
cated (on appeal, by failure to appeal, or by In the absence from the record of contest
waiver of appeal), except where the first papers a contest may not be assumed, to
contest is not supported by law (as in con- detriment of one complying with thelaw... 57
test against a timber-culture entry without Consequences of official neglect or error;
application to enter) ................. 216, 218 see under Land Department.

Where contest was filed pending a prior As to applications generally, and those
contest and prior to relinquishment of land, speciallyrequired intimber-culture contests,
it was of no legal effect after relinquish- see Application.
ment ----------------------- ......... 619

TIMBER-CULTURE. AFFIDAVIT.
Is not barred by a prior contest, which is Amendment of; see Amendment.

not supported by law (without application normalities in, may be excepted to only
for the land) .................... 28, 282, 297 on the day set for hearing, ad then only by

Is not barred by a prior contest that is il- a party to the record; if not then excepted
legal (with application to pre-empt)- 293 to, they are to be regarded as waived; if

Is not barred by a contest void on its face a motion to dismiss therefor be made, it
(alleging failure to cultivate the first year) 259 should be granted, or an amendment of

While application to contest is pending the affidavit may be allowed ............ 217, 221
(on appeal), not allowed to same person on It is not the affidavit, but the issue of due
other grounds, or by another person ....... 295 notice to the settler (homestead), which

Will not lie against an entry after the fil- vests jurisdiction in the local officers .. 58, 312
ing of a relinquishment of it ..... 304, 327 Any question involving the sufficiency of

Will not lie where default (failure to the information, upon which the local offi-
break the first year) has been cured, and cers elected to proceed, disappears from the
where there is otherwise god faith-... 262,302 moment that notice to the settler (home-

Will notlie where entryman beganto cure stead) has been issued .................. 58,65
the default (failure to break the first year) After hearing and judgment against con-
prior to initiation, and there is good faith . 263 testee (homestead) on the merits by the

EoR WHAT, local officers, it is error to dismiss contest
PRE-EMPTION. for want of the corroborating affidavit of one

By a subsequent adverse claimant, will lie or more witnesses ............. 61,210,319
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Against timber-culture entry, must show Though the required affidavit is the basis

contestant's qualifications for entry ----- 292 of publication, its absence is not necessarily
Against timber-culture entry, in Dakota, fatal; the proceedings, so far as irregular,

may not be executed before one, as a notaty may be set aside, and be resumed from the

public, who is the contestant's attorney ...-. 212 point of departure ............. ........ .. 286

Against timber-culture entry, alleging de- It is the publication, and not the registered

fault, must allege continuance of the de- letter required by Rule 14, that constitutes

fault to date of initiating contest ........... 301 legal notice; but such letter must have been

Against timber-culture entry, must be ex- mailedthirty days before the date of hearing,

ecuted after the expiration of the year in on and after August 13, 1881 ............ 229

which the failure is charged . .. 249 On affidavit by the contestant that he can-

Against timber-culturo entry, alleging not obtain personal service, the local officers

abandonment for the yea- next preceding, may authorize him to give notice by publica-

and failure to cultivate as required, and to tion; he must furnish evidence of the publi-

break five acres, is sufficient ............... 220 cation, post a copy of the notice on the land,

Signed by contestant's attorney as one of and prove such posting by affidavit; if they

two witnesses is valid .......-............ 217 know no address towhich acopy of the notice

For general rulings, see Affidavit. can be mailed, their report should so state.. 230

NOTICE. Where notice by publication is insufficient
FORM, EFFECT, ETC. (for want of proper affidavit), and personal

Should show the time as well as the place servicewasnotmadethirty daysbefore hear-

set for the< ring ................ . 227 ing, proceedings based on them are void ... 288

The Department will not review the suf- Where the superior standing before the

ficiency of the information upon which a Land Department acquired by the applicant

contest (homestead) citation issued ........ 39 (mineral) is to be attacked, the contestant

Jurisdiction of contest against a home- must strictly observe the regulations (time,

stead entry vests in the local office by the posting, and mailing)-706... ...... - - 766

issue of " due notice to the settler," and not WITHDRAWAL.
by the affidavit of contestant . .58, 312 A contestant may, if in good faith, dismiss

May not be signed by a clerk; must be a contest and commence another against a

signed by one or both of the local officers--- 228 different person ...... 8 - ..-.-. 64

Where a contest has been dismissed for The contestant (timber-culture) may dis-

illegal inception, notice must issue and trial miss the contest at the local office while it

be had in a new contest, though record in is pending on appeal (by the contestee) --- 298
former contest sustains the allegations..... 286 A motion for withdrawal, at or before day

Where testimony is to be taken under of hearing, is an interlocutory proceeding,
Rule 35, as amended, the notice must state and will be decided on the day of the hear-

the date of taking the testimony and the ing; if the contestant does not appear he
* date of hearing at the local office ........... 235 will be regarded as in default .............. 218

rsRsoNAt sERVICE. An amicable agreement (division of the

The local officers must issue the notice, land) settling the controversy should not

but the contestant must serve it ---------- 230 be overthrown by a technical violation of a
Where contestee is insane, notice may not rule of practice . -.-................... 257

be served on him, nor on the superintendent
of an asylum where he is confined .......... 20 AMENDMENT

Notice must be served on all heirs, and not In relation to, see Amendment.
on the administrator and one of them only. 227 HEAEING.

Where there is no service of notice, and TM, PLACE, ETC.
no waiver by contestee, all subsequent pro- Theorderiugofhearingsis withintheCom-
ceedings are wholly without effect . 220 missioner's discretion, and may not be the

Where notice is defective, the defendant subejet of an appeal ............... .. 40, 581

may waive the informality, and does so if Hearings before the local officers must be
he proceeds to trial; but he is entitled to heldat the local office, and no testimony may

the full period of notice, and may demand a legally be taken by either of them elsewhere

continuance if he has not had it ............ 203 without specific instructions from the Land
PUBLICATION. Department0 ..................... .... 204

Notice by publication can be given only Notice of thetime as well as of theplace of

where personal service cannot be had -. 203 both original and adjourned hearings should

An allegation that "the present residence be given .....-. .................... 227

of A is to me unknown" is not a sufficient Where the hour of the day to which a

basis for notice by publication ... 50, 63, 288 hearing is adjourned has not been fixed, the

Where publication of notice was irregn- parties have the whole of the day in which

lar, the technical objection to it will not be to appear .. -..... ..... 226

beard when te record shows that the al- Where a continuance is granted by a no-

leged abandonment existed6 ................ 63 tary public, it should not extend beyond the



874 INDEX.

Page. Page.
time set for the examination of testimony at ADMIssIoNs.
the local office 233 Where claimant's affidavit, asking a hear-

Rule of Practice 5 applies to hearings be- ing on the ground of abandonment, admits
tween homestead claimants and between non-compliance with law, the claim (Oregon
pre-emption and homestead claimants . 224 donation) will be canceled without hearing. 445

A hearing on protest against final proofs PRESUMPTIOs.
(pre-emption) does not initiate a contest . 581 For rulings relating to, see Presumption.

NXAsMINATION OF WITESSES.
Witnesses are not summoned, nor does the COSTS.

Land Department have any control over the Money deposited for costs is to be retained
question of fees to them 223 until contest is finally disposed of, when the

The examination of witnesses should be unexpended balance is then to be returned. 218
conducted as far as possible in accordance Contestants should onlybe required to de-
with established rules of evidence, and local posit a reasonable sum as security for the
officers may personally direct it in order to cost of transcribing testimony 196
elicit all the facts 234 Extraordinary expenses are to be paid by

Vexatious and irrelevant cross-examina- the party in whose interest they are incur-
tion of witnesses should be prevented, un- red . 196
less the party making it is willing to pay Of cross-examination of contestant's wit-
the cost of transcribing it 196, 232, 234 nesses are to be paid by the defendant - 85

Oral examination of witnesses is the regu- Of frivolous or vexatious ross-examina-
lar course of procedure, but testimony pre- tion of witnesses are to be paid by the party
pared by plaintiff's attorney in his office introducing it .. 196, 232
may be submitted, with right of cross-exam- Where hearing is ordered on allegations of
ination, if assented to by the defendant 225 fraud against an existing patent, by one

ON SPECIAL AuGENTS' REPoRTs. who purposes entering the land, each of the
Practice to be observed at hearings or- parties should pay the expenses of intro-

dered upon the reports of special agents.... 807 ducing Na own testimony 761

EVIDENCE. DECISION.
now OsTAINED. Will not be made on hypothetical cases,

Neither local officer may, without specific or questions irregularly presented 765
instructions fromtheLandDepartment,take The decisions of a court may not be at-
testimony, or preside at the taking thereof, tacked in a collateral proceeding 365
elsewhere than in the local office 205 Where the decision was that " no subse-

Testimony prepared by plaintiff's attor. quent amendment, except for error or mis-
ney in his office may be submitted at the take,can operatetodefeatarightpreviously
hearing, with right of cross-examination, if initiated," and the case raised no question of
assented to by defendant -225 error or mistake, it is obiter dictum ........ 578

Rule 35, asamended, contemplates the tak- Withdrawal of appeal (private claim)
ing of testimony before United States com- leaves the decision final 394
missioner, etc., in contested cases, as well as Dismissing a contest, alleging failure to
in hearings ordered by the Commissioner. comply with limber-culture law, amounts
Local officers must exercise discretion in the only to a verdict of not proven 308
former class of cases in allowing it to be Filing a new contest, after dismissal of a
taken elsewhere than at the local office ... 231 former contest for-prematurity, is an assent

Under Rule 35, as amended, the contestant to the action and binds the contestant- 6
is not required tofile cross-interrogatories, as Return of an application with explanation
in cases of depositions, under Rules 23 to 28; that deposit for fees and commissions is
the officer taking the testimony is to be gov- insufficient, which is not denied, is not a
erned by Rules 6 to 42, and he may allow 'final decision (rejection) justifying appeal- - 279
cross-examination in the absence of cross- The Commissioner may not execute a de-
interrogatories ......... 235 cision of the Secretary otherwise than as

AFTER DIsIssAL. made; when the record, with the decision,
Where contest (timber-culture) is allowed is returned, it is in the nature of a remittitnr

pending a prior invalid contest, dismissed, in courts of law 523
the contestant may not avail himself of the A decision of the General Land Office (re-
record in the prior contest; there must be a specting residence on homesteads), though
new notice and a new trial 286 erroneous, is a solemn exposition of the law

STIPULATIONS: so long as it remains in force, upon which
An agreed statement offats precludesthe settlers have the right to rely; but one

introduction of evidence to contradict it-. 571 pleading such a decision in his defense, upon
Stipulation of parties that investigation allegation of a violation of the law, must

shall be limited to the six months preceding prove that in fact he was guided by it 154
initiation of contest does not deprive the Circular instructions of the Land Depart-
government of the full value of the informa- ment (that entry on land in the possession of
tion (of fraud) elicited at the hearing .-. 96 a settler is invalid) in force at initiation of a
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contest, though subsequently revoked, pro- private claims to Congress, appeal to the
tact the contestant ......................... 67 Land Department will not lie ............. 410

Until a ruling (erroneous) construing a MISCELLANEOUS.

statute is changed, it has allthe force of law, By a party not in interest; see Stranger,
and rights acquired or ats done under it infra.
while in force must be regarded as legal-- 711 Entry (homestead) may not be made pend.

For effect of erroneous rejections and of ing an appeal from the rejection of a prior
other errors and neglects, see under Lend application 270
.Department. Dismissal of contest by the local officers,

As to the decisions of predecessors, see while the case is pending on appeal, is error. 245
Reviewe, infra. Withdrawal of an appeal (private claim)

APPEAL. leaves the decision final .. 395
TIME AND NOTICE. In appeal before Secretary, when there

Estops the appellant from denying the are pending before the Commissioner sev-
full jurisdiction of the appellate tribunal, eral other appeals involving the right to
even tough the adverse parties are them- the same tract, the entire controversy may
selves chargeable with laches -29 be disposed of, in order to avoid the evils of

The words " I desire to appeal," with as- a multiplicity of suits ------------- . 59
signment of grounds and promise to file ar- In an appeal to the Secretary, questions
gument, is a sufficient notice of appeal (pri properly requiring primary action by the
vate claim) ......-........ - - - 391-ao Commissioner (boundaries ofaprivateclaim)

Failure to appeal in time because of tem will not be considered ----------------- .650
porary closing of local office is excusa- On appeal to the Secretary, cases involv-
ble -.---------------------- 211 ing the same principle, but concerning dif-

An appeal not filed in time may be con- ferent parties and tracts, should be trans-
sidered where the interests of the govern- mitted separately- .............. . 29, 215
ment are involved (as where land claimed A party (defeated) to an appeal is a party
as agricultural is alleged to be mineral), or to the case until it is closed by execution of
wherejustice is facilitated and promoted.716, 720 the decree (by the Commissioner), and may

Failure to appeal in time is excusable call attention to the manner in which it is
where the party died; if laches is not imput- executed -.-.-.------------...-.....-. 523,595
able to decedent, it is not imputable to his STRANGER.
privy in estate (assignee) not notified .-. 769 May not inspect the papers in a case, un-

Where an appeal is tardily asserted, if it less as the attorney of record ---- - 222
involves rights (under Atherton v. Fowler) Appeal by a party not in interest (public
which seem to demand consideration, the lands of San Jat) will be dismissed - 362
case will be considered-May institute contest against forfeited or

Copy of notice of appeal need notbe served abandoned homestead or timber-culture
on the appellee, when the appeal is from a claims, but not against pre-emptions - . 219
decision of the local office- ...... 612 May not have reinstated a desert-land

Where notice of Commissioner's decisionroe C m i rd s entry, which was duly relinquished and can-
(private claim) is served on attorneys in celed, though he claims to have purchased
Washington, and by the local officers on the a valuable interest in it .....-....-.. ._24
party or his local attorney (in Colorado), Motion of, to dismiss contest for failure to
time will begin to run from date of the lat- set out a sicient cause of action, should
ter service -- ..... ... . . 374 not be received ----------- 217, 220

The ten days extra allowed for appeal, by Contest will not be dismissed on motion
Rule 87, applies only where notice has been . . .
sent through the mails by the local office. -- 715 of, alleging initiation for speculative pur-sent oughth WHAT, thelocalffice... poses, and he has no right of appeal, nor

FOE WHAT. iground for a writ of certiorari ............. 68
Will not lie fom interlocutory decision When decision against a contestant is

(ordering hearing) of Commissioner .-. 40,581 final, he becomes a stranger in the case,
A decision (private claim) finally dispos- though with the right to see that judgment

ing of a question (the light of substitution is properly executed 594
or ini erplea) though not of the case in which
it is raised, it is not interlocutory, and is CERTIORARI.
therefore subject to appeal ................. 374 Is not a writ of right, but issues in the dis-

The acceptance of a mineral application cretion of the petitioned tribunal, on a prima
filed upon a homestead entry, against rules, facia showing of substantial injustice in the
impairs the entry and justifies appeal 713 a ction of the court below ............ .. .769

A return of an application with explana- Is not necessai-y where an appeal is erro-
tion that the deposit fr fees and commis- neously refused, but an order will issue to
sions is insufficient, which is not denied, is allow the appeal . - .-. . 211
not a decision justifying an appeal ..-..... 279 Will not be granted upon allegation by a

Where the law directs the srveyor-gen- stranger that contest was initiated for spec-
eral (New Mexico) to report in relation to ulative purposes -------------------------- 67
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Applicant for, must furnish copy of decis- A technical violation of a rule (53) should

ion which he wishes to be reviewed, or set not overthrow an amicable agreement (divi-
out a specific recital of it ................... 8 sion of the land) settling a controversy ..... 257

Applicant for, must make a prima facia The practice of the officers of the land of-
showing of matter subject to supervision, fee does not impair the real and just rights
so that a reasonable presumption of error or of claimants. 849
oversight is raised, and the Department con- PREFERRED RIGHT.
vinced that its intervention is required for Is offered as the only adequate means of
proper administration of public business or proeing the Une State ag ans t f
prevention of possible injury ------------ 215,419 protecting the United States against the il-

Assignment of error on refusal of the Sec- legal acquisition of public lands anditisthe
retary to reverse the Commissioner in cer- dnty of the Land Department to encourage
tiorari proceedings is meaningless, no issue tpolicy- taces where the ..... . . . 260
having been made before the Department. -74 Nono attaches, where the contest has beenimproperly brought ................ ... 285
REVIEW. Is a mere privilege, which the contestant

Motion for review of a predecessor's de- may at any time waive .............. 41, 323, 257
cision will be entertained where it is alleged Is akin to the law granting to the informer
that newly discovered and material facts are a moiety of the penalty in criminal cases;
presented,which, if before considered, would by acceptance of the information contest-
have changed the judgment ....-..-........ 564 ant acquires the right to furnish the proofs

Secretary's decision dismissing a timber and obtain the reward ..........- ...... 61,167
culture contest, made on an imperfect record Is not acquired by procuring cancellation
(failure to show that an application for the of a filing (pre-emption) issue of the con-
land has been filed), will be reviewed, and test must be cancellation of an entry ---- 581
any consequent error rectified . -............ 247 Is not barred by relinquishment, and en-

When a case involving purely questions try of another, pending the contest ...... 266, 283
of law is decided in an appellate tribunal, The existence of, does not bar an applica-
reargument is never heard except when tion, which should be received, subject to
based upon the suggestion of some member the preferred right .............. 276, 321
of the court who concurred in the judgment 845 An entry made pending a preferred right,

Alleged error in construing a statute, or which the contestant relinquished while the
dereliction in respect of the consideration question was on appeal, is allowed to stand 323
given it, is not ground of review ........... 845 Where the preferred right of contestant

REHEARING. (timber-culture) was waived by an amicable
Willnot be allowed unless the grounds for, and executed agreement (dividing the tract)

assigned, bring the case (private claim) with a third person, whose entry had been
within the rules and well-established prin- allowed pending the contest (in violation of
ciples relating to new trials ................ 344 Rule 53) the entries thereunder made are al-

Will not be ordered, where the evidence lowed to stand ... ....... 257
proposed to be offered would be merely on- Contstant against timber-culture entry
mulative .. . . 721 has a preferred right of entry under Sec. 2,

Where all the parties interested had full Act of May 14,1880 ...... -8 25-... . . ..... 323
opportunity to be heard on the question (ap- Attaches, where contest (timber-culture)
proval of survey), and no new matter of fact on the ground of ill egal inception (land not
or law is presepted, denied ................. 315 devoid of timber) has been allowed, and the

Will be allowed for the purpose of show- entry canceled in consequence ...... 1..290,304
ing that collusion between the entryman and Attaches where the contestant (timber-
the contestant's attorney defeated the hear- culture) has proved the charge, though he
ig on its merits ...........-..... ... ..... 583 failed to file application for the land .... 307, 319

Ex parts affidavits, after judgment, are Where a contestant (homestead) has ob-
to be received with great caution, for the tained judgment in his favor by the local of-
reason that they are apt to encourage fraud. 720 ficers, or on appeal, which becomes final, his

right of entry attaches at date said jndg-
RULES OF PRACTICE. ment becomes dnal, and, if duly exercised,

List of those cited and construed ... 865 bars a purchaser (Act of June 15,1880) upon
Are made to aid in the just and equitable application subsequently filed ......-...... 164

disposition of the public lands, and may not Of contestant against a homestead entry
hinder and delay such disposition .......... 258 may be exercised on part of the land in con-

Are not to be permittedto defeatthe oper- test and a contiguous tract; of contestant
ation of the law .......... ........ 58, 232 against a timber-culture entry is confined to

It is in the power of a court to suspend its land in contest, unless less than 160 acres,
own rules, or to except a particular case when an adjoining tract may be included .. 289
from their operation, whenever the purposes Payment of the land office fees is a pro-
of justice require it ------------------ 720 requisite to the right, and will be presumed

A regulation in contravention of a statu- (on appeal) wherever the contrary does not
tory right is inoperative ................ 282, 283 appear ... 323
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For rulings in relation to, see under 0.4- NEw MExIco.

test. A claim founded upon a settlement made

Desert Land, subsequently to January 1, 1858, is invalid
in its inception ........- .. 406, 407,408

CHARACTER. Where settlement was in fact made in
Land which produces grass suitable for 1853, though claimed as in 1863, the notifiea-

hay, and is of the same general character as tion maybe amended- - 409
neighboring lands which have produced ag- Where claim is invalid for want of settle-
ricultural crops without irrigation, is not. . 18 ment prior to January 1, 1858, but the claim-

Land which produces a crop, though an ant has made bona-fide improvements, he
inferior one,whether of grass, wheat, barley, may be allowed to make pre-emption or
or other crop to which the soll and climate homestead entry ............ 408,409,410,411,412
are adapted, which is a fair reward for the A claim void on its face (showing settle-
,expense of producing it, is not .............. 19 ment subsequent to January 1, 1858) does

Land whieh, one year with another, for a not except the tract from a railroad grant
series of years, will not, without irrigation, (Atlantic & Pacific) ...................... 522
make a fair return to the careful, ordinarily OREGON AND WASHINGTON.
skillful, and industrious husbandman, is .. 19 The settler is the actor in securng the

Land which, without irrigation, fails year
after year to return even the seed, and which grant, who alone represents the claim; until
yields crops of grain of so poor a quality the final proofs are made by him, his acts are
thatthey must be utforhayis .........p a q 20 the acts of his wife, his neglect her neglect,

Lasen county Ctifor ha, is- 20 and his abandonment her abandonment. 81
of the country designated by Powell as "the Right to the land is not perfect and com-

d n .21 plete until the claimant has performed all
arid region ...... .......... ..... ...... ... ....the conditions imposed by law; prior thereto
QUANTITY. he has but a possessory right ........ 437, 441,451

The law restricts one person to an entry A sale of the claim prior to obtaining a
of one tract, in a compact form, not exceed- complete right is an act of abandonment,
ing 640 acres ............................. 22 and a forfeitureof anyprivilegethe claimant

Three entries. aggregating 1,760 acres, not might have had to perfect it subsequently
reclaimed within three years, assigned to a by a cash payment ....... -4........ . 438,451
third person on day of entry, and appearing Where an alien claimant, having declared
to have been made for the benefit of the as- his intention to become a citizen, died before
signee, were made in fraud of the law ...... 22 naturalization, his possessory right de-
ASSIGNMENT OF ENTRY. scended to his heirs, and patent properly
Want of harmony between decision of De- issued to them; application by purchasers

partment and circular of March 12, 1877, at administrator's sale to cancel said patent,
pointed out .......-.... ......... . 24 and to issue patent to them, is denied .- . 439

The acts of 1853 and 1854 grant the privi-
RECLAMATION. lege of discontinuing the occupation re-

Failure to reclaim for font years after en- quired by the act of 1850, and making a pay.
try shows an entire want of good faith ..... 18 ment in lieu thereof, only to those whose

The water conveyed upon the land must claims were surveyed while their residence
be in quantity sufficient to prepare. it for and cultivation were incomplete ........... 438
cultivation ------------------------ 691 Consideration of the provisions, in the

several donation acts, relating to notice .. 440
Diligence. The act of June 25, 1864, was designed to

In ascertaining the fact of cancellation place a donation claimant upon the same
of the entries, must be exercised by settlers footing as a claimant under the pre-emption
on abandoned homestead claims 89 law; that is, to give him a preferred right

In land claims, the patty who takes the to the land until the time fixed for filing his
initial step, if it is regularly followed up to notice, and afterwards, if no adverse right
patent, isdeemed to have acquired thebetter intervened, to extend the preferred right to
right to the premises 167 thetimeatwhichheactuallyffledthenotice 443

After filing application and depositing The act of 1850 required residence for four
fees and commissions prior to cancellation consecutive years, provided checks against
of a prior entry, failure to enter for six speculation,andavoidedasalebeforepatent;
months after cancellation shows want of or- act of 1853 permitted commutation of time
dinary diligence-............ ............... 50 into money, where settlement had been fol-

See, also, egligence. lowed by two years' residence and survey
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been made; act of 1854 reduced to one year BY WHOM, WHEN, WHERE.
the period of occupancy authorizing a pur- See Homestead, Pre-emption, Timber Cul-
chase, but prohibited a sale except where ture, ec.
there had been four years' residence ....... 448 BY OFFICERS AND EMPLOYAS.

The claim in question is canceled for fail- For rulings, see under Lend Department.
ure to give notice and to prove settlement, as
required by Sees. 6 and 7, Act of 1850 ...... 446 INVALID.

Where claimant's affidavit, asking a hear- Illegal and fraudulent, by alienation, etc.;
ing against charges of abandonment, shows see Illegality and Fraud.
non-compliance with requirements, claim AMENDMENT.
wifi be canceled without hearing; no entry For rulings on, see Amendment.
allowed until afterpublic surveys are made. . 445

For general rulings concerning residence, CHANGE OF.
see Residence. While relinquishing (in 1878) for the pur-
MISSION CLAIMS. pose of changing a homestead to a timber-

MSI CLAIMSus socie took, under act of Au- culture entry, but while still retaining pos-
A religious society took, under act of Au- session of the tract, the entry (homestead) of

gust 14, 1848, only the land then actually c- a third person was barred .................. 4
cupied as a mission, and which was with Pending an invalid contest, a relinquish-
reasonable clearness set forth by specific ment and change of entry maybe made..-. 220
boundaries, together with all the improve- Pending a contest, a relinquishment and
ments thereon, the amount in no case to ex- change of entry (timber-culture to home-
ceed 640 acres ......... -....... ...... 452 stead) may be made, subject to the preferred

Where a church building was erected, right of the contestant -28o the 265
without a surrounding inclosure, the occu- In changing an entry (timber-culture),
pancy was limited to land covered by the pending a contest for default, one will not
building ....................... .......... 452 be permitted to assert a homestead right

Duress. initiated (by building on and improving)
while the tract was covered by his timber-It is competent to show that an abandon- cutreny26

ment was caused by duress .................. 572 .culture entry ------................... 265
Wen wa cause by durebs e57 (Indian Change of entry (cash) by A was allowed

When the cause of the absence (Indian in 1855, but not perfected; in 1876 an addi.
hostility) has been removed, there must b a tional homestead entry by B was allowed
prompt return to the land- of.a.violent8 and patented; B's grantor surrenders the

Threats and other acts of a violent man patent on ground that the lnd is occupied
will excuse failure to maintain residence... - 602 by C; , a claimant under A, with recently

Peaceably building a house within twenty. acquired rights, applies for reistatemrent of
five feet of another (both near a spring) is A.'s entry, and it is fllowed -8....... .57
not in itself an act of intimidation. -- .... 650

A quit-claim deed executed under duress CONFLICTS.
will be treated as null and void ............ 86 See Mineral Lands, Railroads, Resera-

tfons, ec.
Entry. RELINQUISHMENT.

EFFECT OF. In relation to, see Relinqueishment
PiE-EMPTION.

Where cash entry has been madeof record, CANCELLATION.
though inadvertently, it can only be vacated Is a mere formal method of executing the
by regular proceedings ........-...... . 57 judgment of the land Department against

noMsEsEAD. the entryman, and, so far as his rights are
While uncanceled, bars another entry of concerned, takes effect by relation as of the

any kind - 98 date that judgment becomes final . 166
Must remain of record until relinquished As to the rights of third parties, canceila-

or canceled (on contest or failure to make tion takes effect (releases the land from res-
final proof) in regular proceedings ......... 91 er-vation) by the formal act at local office... 168

TIMBER CULTURE. Diligence in ascertaining the fact of can-
Appropriates the tract against ouie alleg- cellation must be exercised by settlers on

ing a superior claim, until his rights have abandoned homestead claims . 89
been finally determined .................... 34 Erroneous cancellation does not subject

Valid entry segregates the tract, and it is the tract to appropriation by a stranger to
not again subject to claim (pre-emption) un- the record, who had located it while the
til the ent-y is lawfully canceled ........... 294 entry (mineral) was subsisting 6. .... 7

Land covered by, is, at the moment the REINSTATEMENT.
entryman is in default, open to the entry of For rulings on, see Reinstatesnent.
the first legal claimant (by contest and ap-
plication), notwithstanding an illegal con- Estoppel.
test is pending .......-....- .. 266, 283, 297, 318 The United States cannot be estopped by
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the frauds, not to say by the crimes, of the The practice of crediting to a homestead
public officials ......... ... 797 or timber-culture entryman the fees and

An agreed statement of facts estops the commission paid on a prior entry is discon-
parties from contradicting or varying it -.. 572 tinned; such moneys will be repaid on ap-

Where contest was dismissed for prema- plication, under Section 2, Act of June 16,
ture filing, and the contestant subsequently 1880; (Circular of December 1, 1883) ........ 660
initiated another, he assented to the action, Registers may not retain the fee of one
and is bound by it ... - . 69 dollar, authorized to be collected for notice of

At an ex parte hearing, the local officers cancellation of an entry, unless such notice
recommended cancellation of the entry; the has been actually given .................... 660
defendants did not appeal, but the Com- Where lands have been transferred to a
missioner dismissed the contest, and the new district pending contests against them,
contestant appealed to the Secretary; the the officers of said district are entitled to the
contestant is estopped from denying the fees for notices of cancellation 222
complete jurisdiction of the Secretary ...... 29 The Land Department does not summon

Patent issued to a purchaser from the witnesses, nor exercise any control over
State (California) under See. 1, Act of July the question of fees to them ............. ... 223
23, 1866, prevents a claim for the same tract Duplicates of homestead and pre-emption
under the swamp grant . ................. 643 -proofs are not required by law, and any

The role of equitable estoppel upon the charge exacted for them is illegal .......... 671
theory that loss should be borne by that No fees are authorized by law for examin-
one of two innocent persons whose conduct, ing and approving testimony taken before a
acts, or omissions, rendered the injury pos- clerk of court in final pre-emption proof.... - 659
sible, cannot be set up by the purchasers of Local officers may not demand a fee for
lands acquired under a void patent- 797 answering a verbal or written inquiry con-

cerning the status of a tract-.... ... 19
Equity. Circular of March 23,1883, relating to fees,

Equity cannot create a right which the and Instructions of January 29, 1884, con-
law denies, and therefore one without legal cerning illegal fees, cited ......-...... ..... 205
rights has no equities ................ 7 79,60 Fees allowed for reducing testimony to

The Board of Equitable Adjudication writing, for plats and diagrams, for tran-
takes cognizance of entries made by a de- scripts of records, for examining and ap-
serted wife, or by minor child, as an agent- - 81 proving testimony in final homestead cases;

Where the claimant (mineral) has com- taking illegal; receiving and accounting for
plied with all the requirements of law, save fees; (Circular of July 20, 1883) ..... 0...... 664
in the time of payment and entry, a refer- Local officers may charge less, but not
ence of the claim to the Board of Equitable more, than the fees fixed by Circular of July
Adjudication is unnecessary ............- ... 725 20, 1883, for preparing plats and diagrams.- 661

No fees are to be chat-god for reducing or
Evidence. examining testimony, for the writing con-

In relation to, see under Contest. tained in the original entry papers, or for

Fees. . certificates and receipts in final proofs ..... 662Fees. - ~~~~~~~~~~No fees may ho charged for testimony not
Are intended by law to pay the expenses reduced to writing by the local officers per-

of the local officers, and are not part of the sonally, or by their clerks, or (in final home-
price of land, or proceeds arising from the stead cases) by a j udge or clerk; the various
"sales of pulic land" 65............... 696 statutes regarding such fees cited .......... 665

The fees provided in See. 2238, el. 7, R. S., No charge for information concerning a
are to be paid on all the lands located by the tract of land is to be made, unless in the form
railroad company Burlington and Missouri of plats and diagrams ................ . 660
River), which may fairly be construed to May not be charged in offices not consoli-
be all the lands ascertained to belong to the dated for abstracts from the records except
company under the grant. -. - 669 for plats and diagrams and lists of taxable

Rule for computing the fees due for rail- lands ............ - ...... ... 655,671
road selections ........ -................ 662 See Payoent and Repaynent.

A fee of one doll r is not payable by the
State in original swamp selections, but is Filings.
payable in indemnity swamp locations .- 667 See Coal band, Pre-enption, Timber and

There is no preliminary fee of one dollar Stone Act, c
to be paid at initiation of contest; the fes Final Proof
allowed are provided for in Rules 54 to 65 .. 661 F

Foes and commissions deposited, with ap- PRE-EMPTION.
plication to enter, prior to cancellation of Final proof may be made before the clerk
existing entry on relinquishment in 1878), of a court, but not the affidavit required by
gave no right to the land ---------- . 49 I See. 2262, R. S.; (see p. 224) ................ 622
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Where final proof is not made within the The clerks of district courts in Dakota

time prescribed, right to make entry is cut are authorized to take final affidavits in
off by an adverse claim (timber-culture).... 593 homestead and pre-emption cases, whether

Where there is an uncanceled adverse ornot the court holds sessions in the county. 200
claim (entry or filing) and the recordshows The affidavit may be made before the
that applicant for final proof has priority of judge of a, probate court in Dakota, at the
inception, he must proceed under act of county seat where the court is holden - 224
March 3, 1879; a prior adverse claimant is A deserted wife or minor child may make
not bound to take notice of an application final proof as entryman's agent, the entry to
make final proof; he is only bound to notice go to Board of Equitable Adjudication.. 81
one impeaching the merits of his claim, When made by guardian of minor child of
under act of June 3,1878 .................. 595 deceased soldier, final certificate and receipt

A hearing ordered on protest against final and patent should issue to "A B, orphan
proof does not initiate a contest as contem- child of C D, deceased" ......... .. 100
plated by act of June 3, 1878, nor require When orphan child of soldier comes of age
publication of notice thereunder ........... 580 before time of making, the final affidavit

Publication of notice cites all parties, with must be made by the beneficiary ........... 101
or without interest, to appear and test the TIMBER CULTURE.
validity of the claim .............. .580,594,596 In relation to, see under Pleaber Culture.

Publication of notice cannot operate to
revive a controversy settled by a former de- Fraud.
cision between the same parties ............ 594 Compare with rulings under Illegality.

A. protestant against final proof may ap-
pear at the time and place mentioned in the PUBLIC OFFICIALS.
notice, and make his objection by cross-ex The fraud, or the crime, of a public official
amining the applicant and his witnesses, does not estop the United States ........... 797
or by introducing counter-proof, orby both. 596 PRE-EMPTION,

Where final proof, twenty-one months Where certain entries were canceled for
after filing, failed to show satisfactory res fraud (as to residence and improvements),
dence, but otherwise showed good faith, as the entrymnen made proof in six months
further proof (in the nature of amendment) after filing, and there are no adverse claims,
may be offered within the thirty-three they are allowed the remainder of the thirty-
months, notwithstanding an existing home- three months in which to show six months'
stead entry of record ............... . 623 residence and satisfactory improvements.. 789

Being entitled to thirty-three months, the Fraud in an entry causes a reversion of the
parties proved up in six months, and their lands to the government ................... 779
entries were ordered canceled for fraud (s The Land Department is prohibited from
to residence and improvement); on motion issuing patent on a void entry 779
for reconsideration, in the absence of ad- The Land Department has full authority
verse claimants, they are allowed the rest to cancel entries for fraud .............. 599, 783
of the thirty-three months within which to That one made a speculative settlement
show six months' residence and satisfactory under Section 2262, R. S., may be proved by
improvements .........-.... 789 a contract before entry to convey after

HOMESTEAD. entry; but an agreement or contract caus-
Local officers are required to notify claim- Ing title to " inure " could only be made by

ants in default with their final proof, giving a formal conveyance ............ ... 781
* them thirty days in which to show cause why The rule that an entry is equivalent to
their entries should not be canceled- . 89 patent, in so far as third parties are con-

The local officers must designate, for the cerned, does not apply to an entry (pre-
publication of notices of final proof, reputa- emptiou) void for fraud ............ ........ 780
ble papers of general circulation nearest the A had made timber-culture entry of a
land applied for, the rates of which do not quarter,. and agreed with B to relinquish it,
exceed the rates established by local law for and that B should pre-empt the quarter and
the publication of legal notices .......... .. 205 after entry convey the E. to A; possession

Testimony in final proofs taken by the of the W. t only was surrendered to A, who
local officers must be taken at the local office, filed for the whole quarter; afterwards the
unless they have been otherwise expressly possession and occupancy of the quarter
directed by the Land Department . . . 204 were divided between them, and A sold his

When made before clerk, under act March possessory right to the E. i to C, who made
3, 1877, be must certify to absence of judge. 100 homestead entry of the entire quarter; held

Where a county embraces territory in two that the subsequent division of the land, by
land districts, a claimant for land in one dis- defeating B's right to the E. i obliterated
triet may, under act of March 3, 1877, make the contract, and left him with a valid claim
proof at the county seat in the other district. 90 to the W. of the quarter .................. 638
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HOMESTEAD. JURISDICTION.

A homestead entry in another's interest, Whilst it is competent for the Land De-
and not for a home for the etryman, is in partment to take cognizance of fraud when-
fiand of the law and invalid ab initi 95 ever it appears to affect the title to public

An agreement to convey part of a home- land, it is not its province to inquire into it
stead aflterfinal entryviolates Sec. 2290, R.S. 55 when it merely affects the private rights of

An attempted sale of a homestead will not the parties ----------.-.-.-----..-. 616, 621
warrant cancellation of the entry, but it INVESTIGATION OF.
raises a presum ption of bad faith ....... 143, 233 S AGENTS.

A written agreement to execute, after - When the allegations of fraud are not ape-
quiring title, a warranty deed to part of a rie and tangible, and the dunal proof's are
homestead does not affect the entryman mansimpeaced, the entry may remain in-
status, as it is illegal, because prohibited by tact-704 . he entry ... 784
law or by publso policy, and cannot be en- t a t re...... a special age.t..lle 784
forced; ouly an absolute conveyance, which B~ porte report of a special agent alleging
can be enforced, defeats his right.- wh-i- 71 fraud in entry (timber-calture) is not groundcnbe whoroned defeatshisd right .... for cancellation; there must be a hearing -- 84,

One who owned and resided no 160 acres HAINS
gave a bond for a deed of half of it, condi- When fraud is alleged, the ordertng of a
tioned apon payment within three years, and hearing is specially within the Commission-
then made an ad oining-farm entry; said eriseially ot the subjectiof
entry wasia fraud ofthe law (Sec. 2289, R. S.), discretion, and may not be the subject of

A quit-claitn deed executed under duress an appeal- be-ordered . pre-emp41-
will he treated us null andl void -. ...............8 A hearing may he ordered after pre-emp-willhbe Lrad anull noid tk s a ----------- 86 tion entry is allowed, to inquire into fraud

The Land Department will take summary.............. 787
action when the record shows a fraudulent We pca gn eot o-o~i
entry, notwithstanding contest allegation ahen speeial agent reports non compli-
was abandonment and was not proved - 95, 97 nces with the law (mining, as to expenli-

Presumption of forgery may not arise from tores), w hilst the pr oofs show sulch oomphi-
a pesuspio n founded on a comparison of igna- nce, hearing should be ordered andspecial
taras, witlont adegation or other proof. -240 agent directed to produce his evidence .. . 788turs, it~ott aleatin o oherprof - . 20 Instructions respecting the practice at
TnhBER CJLTURtlt. heati ugs, tor the purpose of inquiring into

An entry that has been made in the inter- alleged fraudulent entries, ordered on the
est ,f another is fraudulent ---------------- 50 reports of special agents -------------------. 807

A claim under the Acts of 1874 and 1878 is Wben an entry is undergoing investiga.
solely for the cultivation of timber; if the tion for alleged fraud, all proceedings look-
land is used as capital, or for speculative or ig to a disposition of the land, including
other purposes inconsistent with the object contest, are prohibited . -................... 785
of the acts, it is held in violation of law and TACATING PATENT.
is subject to forfeiture - 329 For rulings relating to, see under PAtent.

Making a bond for a deed afterpatentwith
delivery of possession, retaining only the INNOCENT PURCHASER.
right of entry forbreach of condition. is hold- Entry may be made by purchaser in good
ing the claim (for four years) fr another's faith of the mineral location (placeri made
use and benefit, and works a forfeiture, not- by a register ............................. 754
vit hstanding resumption of possession - 29 A purchase prior to patent of land covered

Itelinquishment for value about a month by a desert-land entry does not make the
after entry is proofotfraudulent inception. 82 buyer an " innocent purchaser .............. 5 2

Arelinquishmentobtained whilethe entry- Assignee of a certificate of soldier's addi-
man was in a drunken stupor is void - 0--- 025 tional homestead ight takes it subject to

Fraud in making an entry does not bar a all defects; isnot an innocentputrehiser ... 235
relinquisbnent ofit0 .................... 316 Where the land was not subject to pre-

DESERT LAND. emption (town site) the entryman acquiredD~hESE one proured t h r e D othe to Slkn interest in it by his ent y, and therefore
Where one procured three others to make could convey none; his grantee prior to

desert-land entries, aggregating 1,760 acres, patentvwas notabona-fIdepurchaser 782, 795
andassign them to him, it-asin fraudof age

the desert-laud act, whichnor carestricts one per-li
the de6ert sa2d act, which restricts one per- possesses, and those who come in under a

void grant acquire nothing . 705
CONTEST. One who acquired title by frand may make

A collusive contest for the purpose of d- a valid conveyance to a bons-fddo purchaser,
feating justice will be summarily dismissed 259 but one whbonever acquired the title cannot

Collusion between entryman and contest- convey i ......i..t...-.795
ant's attorney, whichdefeated aearin-ou The doctrine of "bona-fide purchaser"
the meiits, is ground for a rehearing ....... 583 does not apply to purchase of a pre-emptor

4531 L O-O6
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before patent; if the entry is frauduleot'or family of a settler, who had become insane
void, the purchaser takes nothing 0. 59 after settlement without applying for it.... 102

The clause in See. 2262, R. S., concerning Not by one who relinquished a homestead
bona-fide purchasers refers to sales before, because of the ravages of grasshoppers 1 41
and not after, entry; it has respect to the By one who went upon the land as the
effect of the conveyance as between grantor tenant of another, where there is no fraud,
and grantee, and not as between either and where he latter has made no claim to
party and the government: it is to be en- it acd has absented himself . . 135
forced in the courts, and notinthe Land De- By one who had filed on the land; such an
partment . -.. . .. 779, 781, 783 entry operates as a waiver and withdrawal

The purchaser of a void title cannot set of the preemption claim .. 504
up the rule of equitable estoppel, that loss As to entry by officers and employ6s, see
should fall on that one of two innocent per- under Land Department.
sons whose conduct rendered the injury Concerning citizenship, see Alien.
possible .-.................... 797 icr isrRTEn WIFE.

Grants. ~~~~~~~~~A deserted wire or child may not make
G;:ranrts. final homestead proof, or comnete, or par

See Railroad, State, and Scwap Grant. chase under at Jine 15, 1880, or obtain pat-
For French, Spanish, and Mexican, see ent, in her or his own riaht, by virtue of the

Private Claims, husband's or father's entry -78

Hearling. Rules to be observedin cases of desertion:flearing. ~~~~~~~~~~1. If wife maintates hr residence, no
In relation to, see under Contest. cne but her shall be heard to allege deser-

Hfom~estead. tion, in proof of change if residence r
abandonment, for seven years aft-r entry.

SETTLEMENT. 2. If sho, within said seven years, proves
Effect of; see Settlement. desertion, she may enter the land in her

APPLICATION. own name, if the head of a family, orit she
For rulings, see A pliGGation. has the right to acquire real property as a

feme sole.
AFFIDAVIT. 3. If she does not make sech entry she

In relation to, see Alfidavit. may make final proof in his name, as his

ENTRY. agent, with her own affidavit to non-alien-
Effect, change, cancellation; see Entry. ation; the entry to he submitted to the
Invalidity; see llleyality and Fraud. Board of Equitable Adjudication.
Amendment of; see Anendmeent. 4. Shemay,ashisagent,commuitetheen-
See Relinquishment ad Reinstatement. try or purchase uinder See. 2, Act of June

BY WHOM. 15,180, and new entry shall be referred to
By the sister of a receiver, is not necessa- Board of Equitable Adjudication.

rilv invalid .-........-....... ..........- 104 5. Where entryman's wife is deceased,
Bv the wife of an insane person. as bead of tbe foregoing rules shall apply to his child,

a family, her husbanfibeing civilly dead 102 not twenty-one, who is bead of a xamily 81
Net by a married women . - 112 A woman desertel herhusbaad, the home-
Where husband and wife settled on and stead entryman, who devised the land to his

improved a tract, and afterwards the wife daughter, resident on it as the bead of a
made entry of it, under a mistake as to the family; the widow is equitably barred - 82
law, said entry is canceled, with privilege Additional entry in railroad limits by a
to the busband, if qualified, to enter in his deserted wife is illegal -777
own name, and to have his right relate back WHites.
to date of settlement . 112 Allowed contestant while his contest is

By a widow, in her own right, whilst con pending, should be canceled; (see p. 244)-... 55
tinning to cultivate the homestead of her May not be made by a third person pend-
deceased husband ............ l............ 169 iug an appeal from the rejection of a prior

By a minor, as head of a family - 82 application ........ . 270
By one, in his own right, who has already Where priority of settlement is alleged,

made final proof, as the minor orphan child under See. 3, Act of May 14,1880, there may
of a deceased soldier .-- N be second entry, subject taan adjustment

By one whose former entry, made prior of the conflicting claims 146
to his majority, was canceled - 113 May bemadeby one relinquishing a claim

A second entry is allowed, where the land (pre-emption),pendingcontestagainstitille-
first entered fails to produce crops by reason gaily instituted (by party not in interest) 220
of lack of rainfall or unfitness of soil . 171 j WslEii

By one whose prior entry was canceled, By contestant of a timber-oulture elaim is
on his own request, because the land cov- confined to land in contest, unless less than
ered by it was occupied and improved by c160 ares, when contiguous land may be
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taken * by contestant of a homestead claim dren'sattorney, especially wheretheirguard-
may be made on a portion of the land in ir has appointed another .................. 241
contest and adjoining land .............. ... 289 Where a widow applies and dies before is-

May not be made on a tract withdrawn for sue of the certificate, leaving children of the
the purpose of a sale under Se. 24155, R. S .. 242 soldier, her ight is extinguished, notwith-

Not allowed, on land improved by another standing any power of attorney she may
and in his possession by color of law - 44 have given, coupled witb an interest oroth-

For rulings relating to entry on land in the erwise ............... .............. 241
possession of another, and to land in frae Where a power of attorney, coupled with
tionel sections, see under Public Land. an interest was executed by the soldier and
RAILROAD LIMITS. by his wife, and delivered to A as attorney,

Persons making new or additional entries and the soldier died before certification of
under acts of March a and July 1, 1879, have his right; on a new applicationhbythe widow,
seven years wherein to make final proof .. 91 with power of attorneyto B as herattorney,

The entry ean only be made by the orii- it is held, that A is entitled to possession of
nal entryman, or by one who has succeeded the certificate . . ...... 30
to his right and by virtue theteof holds the Wbere the soldier gave A a power of at-
original homestead claim . .. 778 torney in 1875, and B a power of attorney in

Where application for 80 acres was made 1881, wherein aill former powers wore re-
in November 1878, but, owing to a prior voked, and C, claimlingto represent A, dele-
entry, entry was not made u'itil June 1879, gated his power to D: held, that A might
entry for an additional 80 acres is allowed. 30 delegate his powerto D directly, but not in-

Subsequent to act of March 3, 1a79, entries directly through C; that, unless C can es.
were not restricted to 80 acres ............. 30 tablish a privilty with A the evidence filed

by D cannot be utilized by B, but must be
CONFLICTS. . returned to D, as requested, without preju-

See Mineral Land, Railroads, Reservea dice to the soldier; and that B cannot be
tions, c. recognized as against A until he files the
SOLDIERS. evidence requisite to establish the claim -.. 31

ORIGINAL Where A, as attorney for the soldier, filed
Delaratory statement may be filed by an a claim in 1878, which was afterwards re-

agent, but such agent cannot lawfully ap- jeeted on A request, and the soldier so no-
point a sub-agent, unless bythe prior or sub- fled by him; and B, as attorney, filed a
sequent consent of his principal ............ 215 new claim in 1879, and was duly recognized

The oath of an agent (to non-interest and as the attorney; and A afterwards refiled
non-agreement for sale) required by eircular the rejected claim, with a power of attorney
December 15, 1882, must accompany filing . 214 executed in 1878; and B filed a power of at-

tot-ney, executedin l880andrevoking former
ADDITIONAL. pbwers: held, that A's action in procuring

Any certificate of right issued by the Gen- the rejection of the claim and notifying his
eral Land Office may be located by agent .. 240 principal thereofoperated as a revocation of

Mav not be made on a tract withdrawn, his power of attorney .............. ...... 33
for purpose of a sale, under Sec. 2455, . S.- 242 DEATH.

The practice in reference to assignments Presumption of death does not arise for
reviewed; the right is personal, and the as- seven years after entryman's disappearance. 120
sigunient of a certificate will not be recog- None but the widow, or minor orphan chil-
nized; a purchaser takes it subject to all dren, can have credit for the deceased sol-
defects, and is not an innocent purchaser - 235 dier's service, inmaking an original entry - 244

Where certificate has issued improperly The en tire term of the soldier's Llistment
to ono (in Missouri Home Guards) without is to be credited to the widow, although he
right of additional entry, it is void, and the was discharged befo e its expiration because
entry made under it must be canceled ---- 235 of the close of the war. ............. .. .... 179

The purchaser of the certificate, having The soldier's children take, not as heirs,
made entry, may (in this case) buy the land butas donees, and are substituted to the sol-
under Sec. 2, Act of June 15, 1880 .......... 238 dier's ights where there is no widow, or in

The inadvertent use of the same original the event of her marriage or death ......... 242
entry in a certificate subsequently issued A minor ophan daughter, surviving, suc-
does not invalidate a location upon the prior ceeds to her father's entry, and may also
and prima-facie valid certificate ............ 239 make homestead entry in her own right 99

Mere suspicion of forgery, from a corm- A minor orphan child surviving, and com-
parison of signatures on amy pay-rolls, ing of age before time for making final proof,
without allegations or other proof, may not will not be required to establish residence,
impair the claimant's right ................. 240 but must improve and cull ivate the land. 101, 244

In case of widow's marriage or death, her Application for minor ophan children
attorney does not thereby become the chil- must be made on the ordinary forms, name
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the children, and be signed by the guardian; The assignee of an erroneously-issued and
guardian must make the affidavit at the to- invalid certificate of soldiers' additional
cal office, or, if be or one of the children is homestead right may (in this ease) purchase
sesiding on the land, before the county the tract already entered by him ........... 238

clerk-2........ .... 44 The legal successors (in this case the

INDIAN. widow) are entitled to purchase . -. 83
The act of Jamlary 18, 1881, for the relief As the entryman in this case, if living,

ofThe Winneago ndia, extended the time might have purchased at date of the appli-
oftheinnebago hondeans etendeth tie cation (after contest, but betore hearing),
within which homnesteads, taken under the this right descended to his heirs - III --- 9, 52.3
act of March 3, 1875, could be entered and A devisee aa the right of purchase, as
completed, for a period long enough at least thetrasferee bywill; appliedt ocase where
to enable the claimants to use to advantage -trynau'b will;had t o casevere
-the money appropriated in makinig entries, years before his death, and he had devised
erecting dwellings, and cultivating and im- land to his daughter, who afterwards resided
proving the lands so entered and selected; on and improved it a head of a family- 82
such selections and entries (in Wisconsin) Where one made homestead entry under
are not at present subject to contest . 191 the general law in 1874, and, in good fith, a

ADJOINING FAR-M. solier's homestead entry in 1878, and pend-
Entry cannot be made hy one owning and ing contest against the latter, madeapplica-

residing on 160 acres who has given a bond lion to purchase; heldithat, notwithstanding
for a deed of the half of it, conditioned upon the irregularity, he may make purchase.-.. 124
payment for the land in three years l. 9 Where the entryman sold his homestead

Residence thereon is not required 38 right, and delivered possession of the laud,

COMMUTATION. which was occupied anti improved by the

The entryman, applying to purchase un- transferee, his right of purchtiseis defeated. 125

der Sec. 2301, R. S., must show that he has in The entryman can purehaseonly such part
of the homestead as he has not attemptled to

good faith cultivated the land .......... 72 transfer; if le aa attempted to transfer,

A probatejudge in Dakota, actingasclerk, only the tran eree has the right of purchas-
may take the commutation affidavit, pro- in who or arteunless the lie a
vided that it be taken at the county seat ing, in vwho'c or in part, unless there be avided thatit he takn at the cunty seat mutual agreement to the contrary-.....176
where the probate court is holden -......... 224 The required affidavit of ..n aplicant to

A deseited wife or minor child may com- purchase may he made elsewhere than in
il te only as an agent; entry to be referred the land district, for goed cause shown, be-

to Board of Equitable Adjudication .-.- 81 fore any qualified officer having a seal- .- 128

PURCHASE (act of June 15, 1880). The proviso in this section was not neces-

An executed or present transfer, and not sary to protect subsequent entrymen, the
an agreement to tLransferinfuturo (afteren- intention of Congress, from general cousid-
try), is meant by the act . .- . 53 erations, being sufficiently clear without it 165

A contract to convey the land does not INSANITY.
deprive entryman of benefit of the act-. 4 For rulings relating to, see nsantp.

Irregularity or illegality of entry-fraud
not appearing-is not a bar to the right ---- 94 DEATH.

An attempted transfer subsequent to June Of soldier claimant; see Soldier, supra
15, 1880, cannot become effective, the act If entryman entitled to patent at death,
having relation to past transactions only--- 177 his right inures to his heirs (or widow) - -- 46

There is no right of purchase in one to Widow or heir is not required to reside on
whom the lands have already been patented the laud - ----- - - - --- . 74
under the general homestead law, notwith- U -Upon death; the law casts the homestead
standing there may be donut about the va- rightonthewidow, whomnst, however, so in-
lidity of the titlie to them . . . 114 dicate her intention ofclaiming the land that

The eutrymnan has right of purchase while third persons shall not be prejudiced by her
his appeal from the Comnissioner's action iches - - . 139
is pending before the Secretary, prior to the A widow, as the legal representative of
cancellation of his entrv 51 her deceased husband, may continue to cul-

Vhen judgment against the entryman has tivate his homestead, and at the same time
become final under the rule-, in the local may make entry in her own name - 169
office or onappeal. the contestant's preferred Where entryman (prior to act June 15,
right of entry attaches, and if duly exer- 1880) devised the land to his daughter,
cisea bars the entryman's ight of purchase afterwards resident on it ashead of a family,
on a subsequent application 1. 364 his widow, who deserted him prior to the

The desert-fd wife or minor child of the entry, is barred .- 85
entryman may purchase, as his agent; entry Before the fights of heirs are considered,
must be referred to Board of Equitable Ad- it must be shown that there is neither

judication .................................... 81 widow nor child surviving ................. 98
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Heirsmayacquire titlein either of the sev- Where entry (cash) was allowed against

eral waysprescribed in the bomesteadlaws, law (double minimum land sold for single
or may purchaseunderSec. 2, Act of June 15, minimum), it cannot be confirmed -........ 680
1880, though aliens ......................... 98 For rulings upon the doctrine of "inno-

The devisee of a single man, who made cent purchaser ", see under Fraud.
formal application before his death, has the
right of entry- .............-........... .85 Indian.

Authorized sale under See. 2292, It S., Homesteads; see under Homestead.
vests full title in purchaser, who, in order to Reservations; see under Ieservation.
obtain patent, must pay offico fees only 76 Hostilities; see Duress.

On death of applicant prior to allowance
of entry, his heirs may make the entry .-. 77 Indian Lands.

Insanitv of husband (the entrvman) is to KANSAS TRUST AND DIM. RESERVE.
be regarded as "civil death ................ 103 Sec. 4, act March 16, 1880, allowing entry

As to final proof in ease of death, ee without actual residence on the land, refers
FinallProof. only to tracts on the boundaries of the Kan-
REQUIREwsENTS. sas Indian lands, contiguous to other lands

EsIDENCE. (not Kansas Indian lands) on which the en-
See Abandonment and Residence. tryman was actually residing, and to which

CULTIVATION. he held the legal title at date of the passage
The law insists on the cultivation for five of the act. ............-... ............ 181

years, even duringperiodswhenhis absence Second entries are not permissiblebeyond
is excusable; an entryman earning $1.50 to the limitof 160 acres . -...... .... 184
$1.75 per day at his trade has no excuse for The " actual settlers" contemplated by the
failure to cultivate --------- .. .. ...... la 73 law are those who have made bona-fide resi-

A persisti-drought excuses the failure to dence on and improvement of the land, ex-
cultivate ..... - ........ . 149 cept, under the aet of March 16, 1880, land

In commutation entry cultivation must be contiguous to claims on which they have
proved .......................... ... 72 made their homes ...... -...... 187

nEFAULT. Forgeneral rulings concerningsettlement,
An honest settler's rights should not be see Settlement.

defeated on mere technical and speculative OSAGE TRUST AND DIM; RESERVrE.
grounds ..... .-.-.-.-.-.-.. . 163 Claimantsin defaultwithsettlementand im-

See, also, under Contest. provement might have purchased the tracts
LOSS OF crOs. within the sixty days limited in See. 1, act

A homestead settler who gave therequired of May 28, 1880 ......................... .. 572
notice under act Juue4, 1880, was construct- OTTAWA AND CHIPPEWA (Mtcn.).
iv-ely residing on his a csim util October OTW N IIMEA(IA)ivey r8cesng ohis laiomeuntild ntobr Lands valuable mainly for pine timber are
i ,1881; contest for abandonment would not net subject to Valentine scrip location, but

lie peter to April 1, 1862-..... .. 28 cnb ipsdo ny tpbi feig
It is competent for a contestant, alleging can be disposed of only, at public offering,

abandonment prior to April 1,1882, to show at the minimum price of $2.50 per acre-190
that the settler did nt meet with a loss or Insanity.
failure of crops -O ..... M TAD ........... . . M111

Where an entry is relinquished because of
the ravages of grasshoppers, the homestead Under aet June 8, 1880, the duly appointed
tight is exhausted .--- .-.- 141 141 guardian of an insane homestead settler can,

Allegation of grasshopper ravages as ex- after five years from date of the entty, make
cuse for a failure to offer final proof within final proof .-............... .. .. 101
the time required, must be founded on prior If the insane person becomes sane before
proper notice and absence from the land.. 622 the expiration of the five years. he must re-

sume residence and cultivation . . 102
FINAL PROOF. It is advisable for a guardian or trustee to

For rulings, see Final Proof. fSie his address in the local office, with proof

of his authority to act, in order that he may
Illegality. be notified of any attack 'in the entry ... 102

The Land Department has full authority Tobe within the provisions of act June 8,
to cancel entries for illegality .. 599783 1880, the elaine must have been of record

Illegality of inception is ground for the prior to the declaration of insanity - 103
cancellation of an entry (homestead) ....... 93 The wife of an insane person, who had

A cettificate of the right of soldiers' ad- settled onand improvedatract, butwhohad
ditional entry issued to one who ms not en- not filed a claim for it, may make entry in
titled is illegal and void, and an entry made her own name, as head of a family, her hus-
under it must be canceled- ..... . 237 band being regarded as civilly dead ........ 102
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CONTEST. The acts of an officer defacto are valid in

Notice may not be served on a conrestee so far as they affect the rights of the public
who is insane nor on the superintendent of orof third persons; if one is amereintruder
an asylum where he is confined . ........... 230 or usurper, third persons can acquire no

rights by his acts -0 --- I .......... 615
1slands. In the absence of allegation or showing to

Application for survey of Arsenal Island the contrary, it is presumedthattheofficers
(Mississippi river ) denied on account of the (intrusted with the controlof a survey) hare
drifting character of the island, and also be- properly discharged their duty -. 465
cause of the uncompleted operations of the DUTIES OF LOCAL.
government in fixing the channel ...... 450, 4 0 Instructions in respect to examination,

Survey of an island will not be made approval, and return of final proof, posting
where it has not the fixed and permanent of entries, briefing letters, and affidavits of
characteristics which make it a solid part of publication .......-....... .... .. 199
the earth's surface ............. . 458 Muot use great care in describing the

lands fully in certificates and receipts. I7
Lakes. Must not take testimony elsewhere than

For rulings, see under Swaemp Grant and in the local office, unless specially authorized
Scrp (Valentine). by tt e Land Department 204

Must designate for the publication of
Land Department. notices of final proof reputable newspapers

DECISIONS. of general circulation nearest the land ap-
In relation to, see under Contest. plied for whose rates do not exceed those

I~~~r~~ CORDS. ~~~~~established by local law for the publicationRECORDS, of legal notices .......... .... ... 205
A stranger may not inspect the papers in Must report whether an appeal has been

a case in the General Land Office, except as filed promptly at the expiration of the time
the attorney of record .2.................... 222 allowed for it, and, where amendments are

Where the documents in evidence in the authorized, should report a failure to perfect
General Land Office are original and pop- it at the expiration of sixty days .. . 205
erly belong elsewhere, especially when they Must promptly forward to the new local
are not yet properly before the Commis- office decisions received fiomn the General
sioner, they may be withdrawn after copies Land Office involving lands tranferred to a
are made ----------....- - 651 new district ................................ 222

The proper examination oruseof theplats Must receive applications (for entry) only
and other public records in the local offices at the place designated for the transaction of
is not prohibited by law, and should not be official business -.. -- ---- 320
denied except where it will interfere un- Must examine carefully allapplications for
necessarily with the public business - 197, 656 contest, point out their defects, and allow

Registers and receivers of other than amendmnt of them . 260
consolidated offices may not furnish ab- In respect to fees, see Fees.

,stracts from the records for private use ENTRIES BY.
and charge therefore except in the case of The factt hatclaimant is the sister of a re-
plats and diagrams ........... 1.1... .. 655 ceiver does not of itself invalidate her entry. 105

As to copies of plats, etc.. see Fees. and Origin and reason of the rule forbidding
also unde Puetie Land. local officers andtheir employds from making
OFFICIALS. entr ies of the public lands- ..... 107, 315

FRAUDS OF. Onewbofiel desert landdeclaratory prior
The United States cannot be estopped by to appountmerut as egister, afterwards re-

the frauds, notto say the crimes, of tre pub- signed, and, afteracceptance of resignation,
lie officials ...... 7..7...... ........ but while still performing the duties of the

POWERS, RTC. office, applied to relinquish part of it and
Whenever any action is required to be make homestead entry thereon; application

taken by au officer of the Land Depal tment, denied ... . .. . ...... 106
all proceedings tending to defeat such c- Difference between the final proofs in des-
tion are impliedly inhibited 243, 610 ert lands and homestead claims in respect of

Theorderof the Coumis.ioner(instructing residence, and its bearing on the question,
the surveyor-general) was in contemplation pointed out ................ ........... 107
of law the order of the Secretary, as the acts A receiver bo filed soldier's declaratory
of the heads of Departments, within the prior to appointment may afterwards make
scope of their powers, are in law the acts of pre-emption, bt not homestead, entry, pro-
the President -7 .......... 1....... 74 vided he was a bona-fide settler on the land

A clerk defacto (with the egister's knowl- prior to appointment; it he has made home-
edge and sanction) is competent to receive stead entry, but did not reside on the land
an application (to amend a filing) and to prior to his appointment, his entry must be
give it legal effect ..... 613 canceled ...... 108
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A homestead entry based upon a soldier's facts originally proved, in the absence of a

declaratory filed after appointment as re- record of them, a subsequent contest is dis-
eiver is wholly illegal ..................... 110 missed, and his entry is allowed ...... .. 299

Where timber-culture entry was made A right of purchase Under See. 1, Act of
when a receiver's clerk, bt contest was June 15, ISt0, delayed because the land was
brought after such service had ceased, in unsurveyed, may be en)' 'yed when the sur-
view of claimant's good faith, etry is l- vey is made- ........-.. 831
lowed to stand ------- .. ... .. 314 Failure of local officers to give notice of a

Local officers or clerks, but not special preferred right of entry does not prejudice
agents, may make timber-culture entry in a the contestant- --- ------ .... 323
district other than that wherein they re To holdthat the failureofthe sureyorto
stationed -.... ............................. 313 fully discharge his duty could operate to

Whether or nota mineral "location" bya defeat the rights of a party would boa vio-
register is within the prohibition of Circular lation of the plainest principles of just-
of August 26, 1876, against entry," a pur- ice-4 ...... .. 819
chaser in good faith of the register's interest Erloneous ancellation of an entry (in-
in such location may make entry .... ...... 74 eral) does not suiject the claim to appro-

ERROR AND NEGLECT. priation by a stranger to the record . 7.... TO9

Wherean individualin the prosecution of Where local officers rejected a pre-emp-
a right does everything which the law re- tion entry erroneosly, and the set ler there-
quires him to do, and fails to attain hIs right upon actually abandoned the land (without
by the misconduct or neglect of a public appeal), it became public and passed to a
offieer, the law wili ptotct him -it ------ 1C railroad company on definite location of the

There is no difference in peinciplobetween road- . ..... ........... .... 474, 79
the case of a filing (homestead application) Entry allowed erroneously (pending ap-
made of record and tat of one off red and peal) may stand, where prior rights at e not

erroneously rejected - 1.-------------.- 37,548 jeopardized ... ............... 244
The offer totilean application for the land Where an entry teasb) in violation of law

with a contest against a timberculture eot; y has been errqneously allowed (double mini-
protects tl contestant, though in- failed to mum land so'd for single minimum) it can-
file it because erroneously infor med by the not be legally confirmed ........... .... 680
local officers that it was unnecessary ...... 245 Acceptance of application, fees, and com-

An offtr to file an application fr the lan missions pior to cancellatien of an entry
(in a timber-culture contest), troneoltsly (after relittquishtlent in 1878), with promise
rejected by the local officers, is equivalent to make applicatn of ecotd on cancella-
to filing it .- . . . . . 319 tion, was unautho-ized and gave applicant

Whereapplicant(timber-culture) tendered no rights - .------------ 49
fees and commissions, but application was Acceptaneo of an application at a place
erroneously rejected (raioad wihdlwal), other than the local office is not legal ac-
his right of entry was not prujudiced, and ceptanee -320 .... ............ 320
inured to be benefit of bis heirs ........... 548 Whel ec one inte led to include a contigu-

Ertoneous rejection of timber-culture ap- ous lot in his application (homestead), and
plication (because of existing preferred did notbecauseinltormed bythelocalofficers
right) protectsapplicant; whetherho ten- that a pre-emptiotn contest barred it, his
dered his oath and the fees is immaterial-- 321 tights are not prejodiced; amendment al-

EIToneous tfasl to accept homestead lowed in absene of adverse light ---------- 36
c alm, on ground that land was reserved as As to rruneous decieiois, see Decisions.
saline, does not prejnlice the chlim; enuy Location.
must be allowed a of (late of application... 848 -

A mere expression of willingness to filean Is the act of selecting and designaling
application for the land vith the contest (tim- lands which the s-oacn making the location
ber-culture;, whicihte lootlofficersdeclared is authorized by law to select; (Bouvrer . 670
to be unnecossary, v ittut teutler of it, does Ftr mining locations, see Mining Claim,
not protect the contestant ------------------ 299 Railroad and swamp; se Railroad Grana

Failure of contestant (timber-culture) to and Swamp Grant.
file motio for reconsideration for fie Nill Sile
atonths altor the limitatton, by eason of t he
neglect of the local oftheers to coliplete the In an application and entry for lode, may
record, doesnob prejuedict his ights,though embrace cneormore piecesof ground within
an adverse claim has hiturvered -. 240, 247 the limits of five acres - 75

Where contest was bought ad tlied, and Tajnen'a3 Land.
contestant vent on the land and improved
it, but no decision was made for ive years MINERALS.
because of loss of the paers, his ights are Borax, soda, alum, oil, etc., are minerals,
not prejudiced; on parol evidence of the within the Meaning of the mining laws- 708
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Coal is not, within the meaning of the act Mining CLaim.

of Juno 3, 1878; see Coal Land ........... .. 827 POSSESSORY RIGHT.
ALABAMA. The ossssory title to a lode claim, held

The act of March 3, 1883, subjects to pub- and worked for a period equal to the time
lie sale lands, theretofore reported as con- prescribed in the local statute of limitations
taining coal or iron, which appear on the for mining claims, may, in absence of an ad-
records to be vacant 3. .................. 35 verse eaim, be established in the manner

One who stlled on mineral land in 1871 now authorized in placer claims ........... 726
acquired no right to it by virtue of Section See 2324, R. S., has reference solely to
3, act of May 14, 1880, and is not protected title by right of possession, and does not
by the at of March 3,1883 .... 5.. .. 33 conflict with titles acquired by purchase-.. 771

A tract reported in 1879 as containing val- ABANDONMENT.
uablo coal, but whereon a homestead entry For rulings, see Abandonment.
was allowed in 1883, which was afterwards
relinquished and canceled, must be offered DISCOVERY.
at public sale ............................... 36 discovery within thelimits of aprir ex-

isting and valid location, will not support a
AGRICUJLTURAL VS. location made since May 10, 1872; where

Sec. 2311, R. S., was intended to relieve there has been no application for patent by
persons who had settled on lands theretofore the prior locators, inquiry into the question
designated as mineral, when they wereafter- need not be made .....-.. 7.. .. ..... 44
wards found to be agricultural; Sec. 2342, Where the discovery on which location
R S., gave the right of settlement on said was based was made within a pi ir location
lands when dly ct apart as agricultural -- 716 a snbsequent discovery within the ground

BY their designation us ' agricultural~ " claimed prior to application or adverse right
in the official plats, lands in a mineral belt is sufficient, and obviates the necessity of
were set apart as prima-facie " clearly agri- remarking the boundaries -........... 752

V cultural, "under Section 11, Act of July 26, There must have been a discovery of min-
1866 (Sec. 2342, .S ) .................... 711,850 oral within the surface boundary of the

When lands have been returned as agri- claim prior to tie application; if made
cultural the burden of proof is on one deny- within the claim's limits before an adverse
ing their pima-faic character .. ._ 714, 717, 21 right attaches, though not in the discovery

Whenever mineral and agricultural or shaft, it is sufficient- .............. 741, 740
town site claims conflict, the comparative Where it is necessary to support an entry
value of the land for mining or agricult- made; and there is no adversoclaim or show-
urc is in question and must be consid- ing of fraud, if the evidence is conflicting
ered -............ ........... 717,720,721 the discovery of minetal in the discovery

One denying the prima-lacie agricultural shaft will be presumed ................. . 742
characterof a tract covered by a claim (home- Whether te legislature of Colorado may,
stead) must show, not thatitisofittlevalue in view of the national statute, lawfully
for agriculture, not that adjoining or neigh- attach to the mining lawsa condition equir-
boring lands are mineral, and not, tbeoret- ing a discovery in the discovery shaft,
ically, that the tract may possibly develop qa-re -..... 7. 42
minerals in the future, but that, as a present
fact, proved by the actual production of LOCATION. LODE.

niner ls, it is mineral laud ............. .. 721 A location with discovery shaft on vacant
Where the testimony to agricultural char- gromud may not include said ground, and

acter was speculative, and the land never noncontiguous ground on the same vein or
paid the expenses of cultivating it, but the lode, the two parts of the junior location
minerals obtained during several years paid being separated by an intervening claim
for the plant and for mining expenses, it is (patented) ...... .-. 715, 738
subject to mineral entry . -.-........... 719 Location and workingfor mining purposes

An entry (homestead) of record bars the segregates the land,and pevents utilization
filing of a placer application for the tract osra discovery within i prvets iliztio. .4
until after a determination of the character Surface ground is an incident of the lode,
of the land .........................-.. - 712 and a location of surface ground which does

Where a placer application has been filed not include any part of the lode claimed to
on a homestead entry of land both claims have been discovered is invalid . . . 744
may be suspended until after a hearing upon PLACER.
the character of the land ................... 712 Whether a " location " by the local officers

TIMBER. is within rule prohibiting "entries" by
In relation to, see Timber Cutting. them, queere- ........ 751



INDEX. 889

Page. Page.

A location on veyed lands, since the soda, alum. etc., in California, Nevada, Ari-
act of 1872, must couform to the public sur- zona, Utah, and Wyoming ......... ...... . 708
veys only so far as is reasonably practicable; Application for a water-right, under guise
it may be for 12,000 feet of the bed of a non- of a placer claim, will be rejected 774
navigable stream in a canon . .............. 704 Application for lnd alleged to be agri-

RELOCATION. cultural; see under Mineral Land.

No proof of aandonment is requiCed of ADVErtSE CLAIM.
relocators alleging it in their application. .. 008 INt LAND OFFCE.

The relocation of an e;oneous lcation, The adverse claim must be upon oath of
allowed by the laws of Colorado, must be the person or persons making it; may not

substantially the sane as the original loca. h sworn to by an attorney ................. 707
tion; additionalgiound maynotbeincluded, The adverse claim must be filed within
if existing rights (by olor of law) al e inter- the sixty days of publication; the rule at-
fered with ...... -------- -- ------ 740 lowing it to be filed on the day of the tenth

In enlarging a location (placer), the rlo- publication, where the nowspaper is issued
cation is restricted to 20 actta aduitional ... 763 weekly, is rescinded 7 09

SURVEY. The adverse claimant may not, before suit
No deposit is required to accompany an commenced, file an application for the

application for survey in the field, the ap- Fadersely latoade e ithin requred 723

plicant being free to contractas be pla S; Failure to adverse within required time

for platting or office work a deposit must be (because ofalleged failure of adverse claim-
made-778 ants to obtain mineral in their claim) is enadmission that they had no right to the prop-

Sec. 2334, R. S., was intended to protect d erty;ttheycannot heard b e
applicants from unjust charges fr survey erty; tey cannot e heard subsequently
and publication .......... 77 to claim either legal or equitable title to

PUBLICATION. Suit must be commenced within thirty
An error in description last course and days after filing; when not so commenced

distance, to inclose the trict made to run (by reason of absence of the clerk of the
east instead of west), which does not mis- court and his deputy) it must be held that
lead the adverse claimant or defeat any n,) adverse claim exists ........- 1....... 07. 744
right, will not invalidate the publication... 7i7 Proof that suit was not duly commenced

The selection of a newspaner rests in the must be by certificates of clerks of proper
sound discretion of the register; other State and United States courts ............. 720
things being equal, the convenience of the The applicant, adversed, may litigate the
applicant should be consulted .............. 78 case, or relinquish the ground in conflict

POSTING. and take patent for the ;eomraind-r, or dis-

Where the plat and notice were posted in miss his application for patent and rely on

the limits of the claim as located, although his possessoUy title.744
on ground excluded (for confficti from the IX THE conts.

appicatin itsuffces ............ ,56 An adverse claimant may int, after suit
application, it suffices-................. . 7 commenced, file an application for the

APPLICATION. ground adversely claimrd ................ 704

For general rules, see Application. All questions correorning the proper loea-
LOttE. tion, a;;d the mainte nance of a pitor location

A mineral entry f ecord, dormant for by the perfirmanoe of labor, must be left to
seven years, held to have barred an applica the courts ............................ ..... 749
tion-8 ............... .............. _ .T G9 The question of abandonment of a mine,

Application embraciug more than one lode alleged by the relocators, is a proper one for
location willnot be receivel; (Circular Juno the courts, if en adverse claim is filed ..... 609

8,1883) -.. . ...... ... 725 Where an adverse claim is presented in
Consolidated application fi d prior to ro- proper m, and the courts have propenly

ceipt at localoffice ofeircular of June 8, 1883, acquired jurisdiction, and there has beenno
may be received oun proof of i ;;provements settlement or decision of the suit or waiver
of the value of $ 0o on each lode claim -- 726. 772 of the claim, the General Land Office will Dot

PLAuEl. consider a question which goes to the merits
Application ouibracing 1i; aatin, assigned of the case (motionto dismuits because, whilst

to applicant, and a relocation of said loca- the claim denies the ownership of the apeli.
tion enlarging it, mut slow 5ue oxpendel cants, it adrits a location subsequent to the
on each location; the enlagutent must not ,application for patent) .... -.... --- 698
exceed twenty acres -........ -0.... . .. 763 The subject matter of the controversy

Rule that application by an association ot having been transfer red to a corirt of com-
persons may not be for woro than one loca- petent jurisdiction, all farther proceedings
lion, or for more than 160 acres, does not in the land office affecting the property in
extend to lands containing depositsof borax, | dispute are stayed, with thu exception of
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the publication of notice and making and this regulation does not apply to proceed-
filing proof thereof ------------- 705 ings under Sec. 2320, R. S .- 7.-.. . 725

Where suit was duly commenced, though Reglations respecting entry by one ap-
a subsequent decision dismissing the ad- plying as trustee -------------- --- ------ 725
verse claim for invalidity (sworn to by an Entry will be allowed only when the regis-
attorney) has become final (no appeal), no ter i satisfied that all the proofs required
action looking to the issue of patenlt will be by the regulations are filed, and that they
taken while the suitispending - 706 show a bna-fide compliance with the law

Where suit on the adverse claim has been end lcgulations ............................ 726
duly instituted, but a subsequent applica- Gives the entryman complete equitable
tion by the adverse claimant embracing the title so far as third persons are concerned,
same ground has been received and duly ad- which is not subject to forfeiture under
versed by the original applicant and suit Sec. 2324, R. S.; the validity of an entry de-
thereon commenced, the Laud Department pends ol the facts existing when it is made,
has jurisdiction to dismiss from the record and not on the entryman's subsequent acts
the second application 704 or omissions ........ -7.... . 70, 771

Where suit on the adverse claim has been Where entry is erroneously canceled, the
duly instituted, but a subsequent appica- land is not suhj otel to appropriation by a
tion by the adverse claimant embracing the stranger to the record who had located it
same ground has been received and duly ad- while the eniry was subsisting - 769
versed by the original applicant, and suit PLAcEn.
thereon commenced, the Land Department Entry of lauds containing borax, soda,
will notdismiss the second application from alum e. ,.fi in California, Nevada, A izona,
the record while both or one of the suits is Utah, and Wyoming, may be made under
pending ... ........-...... .............. 712 ;egulaCons of October 31, 881; whether

After A had filed an application, B filed samo ruling should apply to oil, quere . 708
an application embracingpartoftheground, Entry nay be made by a purchaser in
and also duly adversed A and commenced good faith oIf the interest of a register in a
suit; before judgment, which was in Iis fa- lo".tion (placer) made by himself- 754
vor, B made mineral entry; in view of the Eat y on I ds alleged to be agricultural;
judgment and of A's acquiesence therein, see ;;ler Mineral and.
the question is between B and the govern- PRTESTAXT.
ment, and the irregularity in the application A rioloslant has no standing before the
and entry will be waived . 722 department as a litigant ................ 743, 749

AranER JUDGMENT.
The adverse claimant, after judigmint in PATENT.

his favor, must accompany his application As to issue of, etc., see Patent.
with the official plat and field notes, and AMENDMENT.
with a certificate to the requisite amount of For general rulings, see Amendment.
labor and improvements -. 706

After judgment, the successful claimant Negligelie.
must file a certified copy thereof, with the He whose negligence causes the mistake,
other evidence required by See. 2326, R. S.; though innoently, must suffer the loss, and
if suit be dismissed, the clerk's certificate, not he who was diligent, and acted in com-
or a certified copy of the order of dismissal, pliance with the law- . 577
must be filed; in no case will a relinquish- The rule f equitable estoppel, upon the
ment or other proof filed in the local office theory that I ss should be borne by that one
be accepted in lieu of the foregoing ........ 726 of two innecentiiersons whose conduct, acts,
ENTRY, or omissions i;rederud the injury possible,

For general rules, see lnty. cannot e t lip by lhe purchaser of binds
LODE, ~~~~~~~acquired under a void patent-.......707LODE. CIompare vwith Diligen~ee.

The applicant is entitled to enter for all
that part of the ground not affected by the Patella.
judgment; where the judgment is for but TITLE BY.
part of the ground adversely claimed, entry
may not be made until it becomes final; Title by patent is title by record; the de-
judgment fu~r all the gm-one d adversely livery of the instrument is not necessary to
claimed may be teated as final judgment- 750 pass title . 387

An entry embracing more than one lode To a fictitious person, procured by fraud,
location will not be allowed after receipt of carries no title, nd vests no interest in auf-
these instructions (approved July 6, 1883) at one; it is null and void - 71
the local office .................. 725,726,772 E. .EFFECT O.

Only an applicant or his assignee may The title of the United States passes with
make entry under Sec. 2325, R. S., or have the patent, and with the title passes away
his name inserted in the certificate of entry; all authority or control of the Land Depart-
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nment over the land and over the title which verse interests to be-heard, unless upon spe-
tht patent conveys - 1... 15,656 cifie showiD of fraud-5............... ----- 759

Relates back to the initiatory act of the Vbel, pltnt (mineral) was issued on
claimanthbohasdulyfolloweduphisrighta, false and fraudulentevidence, sointroduced
and cuts off all intervening clainia --167,497,770 (without opportuity for proper etnsina-

Reserves laud fiom entry, though alleged tion and rebuttal) asnecessaily toaffect the
to be void (scrip location) for illegality ,, 110 judgment of Land Departatent oflicials, suit

Issued to apurchaser from Califorunia(Sec. to vacate should be istituted, if inocenut
1, Act of July 23, 1866), prevents the State's purchasers have not aqili ed possession of
claim under the swamp grant -: .....-.. .. 643 the property .- ,. , -, , ......... ,_ 760
FOR GRANTS. Where one attacks n patent (to pre-emup-

In private claims; see Private Claims. to and State) for fraud (because coal lands)
Is not necessary to pass title in cases of with the purpose of entering the land on va-

present grant .-............... .,. 493 cation tereof, be should make a fall prina-
Is not necessary to pass title when patent facie showing at the hearing, if ordered, at

is not required by the granting act, andeer- his own expense; if the other pasty desires
tification has been made -,,,-.,-.,-----457,492 to rebut, he may do it at his own expense-- 761

Was not necessary to pass title when the The rute that the injured party on discov-
lands had been selected under a present Ering the fraud must give prompt notice of
grant (to Missouri), and entered at the local his intention to rescind the deed patent) is
office, .. ..... 489 .... 488,496 not applicable to the government, to which

To WIIoM. 1st-boa are not imputable -...... ,. -,-,,,-., 79
Upon applicarion by the administrator of Payment.

a deceased owner (mine) should issuoto the Of lanr office fees, which is prerequisite
heirs of such deceased owner -.. ,.. . 762 to a preferred right of entry, will be pre-

Where homestead entry was made bya sunned ( appeal) where the contrary does
guardian for the benefit of the orphan child not appear ....... - , 1,,.,, . . 323
of a deceased soldier patent must issue to Receiver's duplicate receipt is ner-ly
the beneficiary, whether of age or not ...... 114 prima-facie proof of payment .. .. 48

Where alien donation clauiant died after A clieck is not a legal payment of fees
declaring his intentions and before natural- (tirobei-culture) .,1................... . .. 320
ization, patent properly issues to his heirs 419 Certificates of deposit for the survey of a

The Aght to patent (mineral) is not traced private land claim cannot be used in pay-
beyond the entryman (deceased), aud issue- mert of lands homesteadd or pre emp ed - 43
ing in his name inures to the benefit of him Military bounty land-warrants may not
whose right may afterwards appear -.,.. 772 be received in payment of preemptions 673

Must issue to the entrynran (pre-emptor) For the purpose of making payment for
and not to his grantee ................... 779,783 pre-emptio and commuited homestead en-

INVALIDITY. tries, Supreme Cout scrip is money 599
The patentee (bomeslead) doutting the Public land sold is to be paid for in cash;

validity of his title, cannot purchase the checks, postal orders, and drafts are not re-
land under Sec. 2, Act of June 15,1880 .-. 114 ceivable in payment; foriaen gold coins, as

The Land Department is prohibited from legally valued, and national bank notes are
issuing to a pre-emptor patent on a void receivable: sip of various kinds, as pro-
entry -,.., . ..,.,, .. . 779, 780 vided by law, is receivable in lien of cash.- 658

If there has been a failure to comply with Deposits for the purchase of public lands
the essential provisions of the law (minig), should be made with the receiver, or the
patent must not issue - 741,743 assistant treasurer with wvlon the receiver
REISSUE. deposits, in the purchaser's name, to the

credit of the treasurer of the United States,
An amended patent may issue, without on account of sales of putilic lands - 059

recall of that outstanding, where part of the Where do eased ontrymal p:d the cn-
claim (donation) was by a clerical error mutation price of the land, and the receiver
omitted from former certificate and pat- never accounted for it, the heirs must again
ent ................. ,... ............ 428 pay said price- , ,,, ,, 46

Where a patentee mistakenly made and Money paid the ret-iver on leclamtoty
placedonrecord adeedtotheUnitedStates MotatenentfdrOaacelndiarnlswaaramere
be may be relieved by indorsement thereon deposit; if proofhbad been accepted, itworld
of the Commissioner's refusal to accept it, have been received as a t t paynrent on the
or by reissue, with recitals of facts, etc ., 674 laud; as the filing n-as canceled rind the
VACATION OF- money has not been accouited for (or) cov-

Suit to vacate (mineral) will notberecom- ered into the trpesrry, the case is between
mended pon allegations already considered, the depositor rnd the reeeiver-0, 672
and where the Secretary decided the quWa y Where money was left on deposit with a
tions involved after full opportunity for ad- former receiver, on account of a mining
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claim, but was not accounted for or covered was not paid by the homestead claimant --. 621
into the treasury, his successor in office is May be made by one who temporarily oc-
not chargeable, nor may it be credited on cupied a tract on which a former filing had
the entry on account of which it was depos- been made in his name by a brother, with-
ited- . ......... .......... 673 out consent or prior settlement...... ....... 620

The government is not estopped by the Where final homestead proof is not made
frauds or the crimesof its officials. -- 797 within the required time, filings made are

For surveys; see under Public Land. permitted to stand in the absence of adverse
claims; where entry is afterwards made, the

Possessory Claim. right under the filing is at an end . . 621
See rulings under Mining Olaima and Public See Amendmsent, Relinquishment, and Re-

Land. instatement.

Practice. APFIDAVIT.
In relation to the various points of prac- relation to, see fidait.

tice, see under Contest. ENTRY.
For general rulings, see Entry.

Pre-emtioEr. BY WHOM.
SETTLEMENT. Where one owned land (homestead, after

In relation to, see Settlement dual proof) in the same Ter-itory and made
aC deed of it to another prior to settlement,

FoAP geLra roN.s see .4pplicxtion. but did not deliver the deed until after set-
For general rules, see Applieation. tlement, be was not a qualified pre-emptor.. 579

RIGHT. . Settlement may not be made by one re-
Is not the subject of sale and transfer ... 59 moving from land which he has bought and
Is the right to hold land before payment pail for, though no deed for it has passed.. 616

is made therefor, upon promising to buy the A married woman may not male an en-
land at a stipulated time, together with the try; marriage (by consent and cohabitation)
right to purchase at such time; it is initi- to one from whom she had been previously
ated by settlement and filing a declaratory divorced (in Minnesota) is valid under the
statement, and has had its full life when the code of Dakota .-...-........ ...... _ _. 600
stipulated time of purchase arrives -.. 6....... 55 May be made by a deserted wife, as the

Where B filed for A, without A's consent head of a family ........-... 312
or ratification, the right wasnot exhausted.. 621 As to-citizenship, s-e Alien.

Where a pre-emptor voluntarily abandons WHetna.
his claim in the face of an adverse claim May be made on lands formerly covered
which he might have snocessfully contested, by a timber-culture entry, where there is no
he exhausts his ight - ..... 573 intervening right of a successful contestant

FILING. applying under the homestead or timber-

A pre-emption filing, which is a declaa- enl ture laws ........ 2..9.4........ 29
tion of one's intentio n to claim Bt tract~oFor the Atherton-Fowler doctrine, see un-tiOnI of one's intention to claim a tract ofr o uli ad

land, confers a mere preferred tight against der Public land.
third persons, bitt none against the United AMENDMENT.
States; land covered by it is public land, For general rulings, see Aendment.
and is open to settlement or entry, subject INVALIDITY.
only to the preferred right of pre-emption .- 581 As to illegal and fudulcnt entries, see

To be valid, must be founded upon a prior Illegalty and Fraudf
actual settlement .I............... . d. 6a1

May be valid as to one part and invalid as RAILROAD LIMITS.
to another part of the land covered by it; as The decision, holding for cancellation an
where A surrendered possession of the NV. entry at $1.25 made in an even section prior
of a quarter, and B, who filed for the whole to receipt of notice of an executive with
of it, took possession of the W. A alone 637 drawal for railroad purposes, is reversed.- 557

If not made witlin the time limited (three CONFLICTS.
months), is barn d by on intervening home- See under Mineral Land, Railread Grant,
stead entry, and right to land is fofeited, . 578 1eservation, &e.

A pre emptor may file butone declaratory
statement on the same or on another tiact; TRANSMtJvATION.
applied to a case where second filing Wats There is no qualification of the provision
offered ecauso settler found it impossible allowing one to homestead land '- upon
to raise good crops on his claim. . 85i which such person may have filed a pre-

Where the settler iclinquilshes the land emption claim:" the ight to transmute is
in the face of a homestead claim, be caniot l incident to a valid pre-emption right, and
have his filing reinstied on] ginruld that the when exercised relates back to the date of
contract consideration for rolinquishlient thopre-emptors settlement ............... 635
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Application to transmute should be re- discovery of mineral is conflicting, such dis-

ceived, and notice thereof be given to a sub- covery will be presumed in support of an
sequent entryman; if the validity of the entry (mineral) already made .............. 742
pre-emption claim is not impeached, the
subsequent entry should be canceled and Private Claim.
the transmutation allowed ................. 637 AluIZONA.

Where A makes a pre-emption filing, and In Arizona, under act February 5, 1875,
afterwards Bmakesaclaim I(homestead)sub- must be filed in the local office, and then
ject to it., if A makes application to trans- biought before the Commisetoier on the
mute and B denies his right to do so, the
burden and expense of disproving his rig~ht qUTa. ;iof cap n i befor e uan cau
is on B ------------------- -----------.. . 633G open to pre-emption or homestead, the oc'n-

FINAL PRoor. pant for less than twenuty years having the
For general rulings, seet, Final Proof. prior homestead right -................. 340

CERTIFICATE. Joint action by the local officers upon

A pre-eruptor, who has complied with the tbese claims is required by the law ........ 340
prerequisites of the statute, is etitled to a Proof of occupancy must be by the facts
certificate s r entry statute, i t to 1n 7 showing it, and not by the conclusions of

Is oly prina-facie evidence of pay 6ent 48 witnesses ...... ..... _341
Is oly rimafad evulene o payent 48 Whereproof'of occupancyis notagufficiently

PRICE. definite, witnesses must be summoned and
See Psyment, Repayment, and Public examined; instructions given ....... ...... 341

Land. A pre-emption claim may not be filed until

REQ1UIREMENTS, the occupant claim is adjudicated .......... 343

See A bandonment, Residence and onifast- COLORADO.
As to loss of cops, see under Homestead. The utility and propriety of allowing en-

tries (pre emption) on lands (Vigil ad St.
Presu lption. Vrain detivative claim) relinquished by the

There is no presumption of death until claimants is doubted; special considerations
seven years after the homestead etryman's in this case which forbid it -................ 382
disappearance- ........... . 120 The land in question (Vigil and St. Vrain

Of bad faith is rased y an attempted sale des-rtive claim) is not open to entry or fil-
of a homestead .......... . .....- 143 ing, because action on the appeal from the

Of fraudulent inception of an entry (tim- rj, ctiou of the claim by the local office was
ber-culturel arises from its relinquishment stuspended by the President on the grouud
for value in about a month . -.....-......... 92 that it was final, which decision was over-

Of forgery may not arise f m a mere com- ruled by the citetCtit court, ad the case is
parison of signatures, without allegation or nov depending in the Spreme Court and
other proof ............... ...... - 240 not finallv determined . - . . 385

Allegation under oath, cort oborated, that Motion to substitute another for the ap-
claimant was informed by local officers that peilant in the rejected det ivativo claim
he could not make a certain entry, if uncon- (Vigil sud St. Vatn), on the groitnd of
troverted, presumed to be true.. - 37, 2tO, 247 judgment and sale under execution in his

The paymentof fees, which isprerequisite favor, dlelied on the ground that the Land
to a right (preferred right of entry) will be Departmenrt has no lmger jrisdiction, -
presumed (on appeal) where the contrary der the Presidunt's order, and for other
does not appear . . -323 r easons mentioned ............... . . 378

Where a pre-emptorwasrequiredto make Since the President's order affirmed the
payment by a certain date, and the recorl finality of the decision of the local office in
does not show the payment, it is presumed the elaim of Thomas Leitensdorfer, and pat-
(his wet-eabouts being inlnown) that he eet has issued for it, the tracts outside of
failed to make it --- 3----------2-----0----- 5`t the limits of the lands allowed by the local

In the absence of allegation or showing to |tfice are subji-et to the settlement claims
the contrary, it is presuied that the officers (ple.emptioln) .-............... 0........ 59G
(intrusted with the control of a survey) have CAF N
properly discharged their duty .. .-465 CALIFO I A. t rdS. to

W~here muinerl esitry hailin dormant for A 3 p nliugrapplication nuderSre.7, Act of
ehen ves uineari led. ll the antecedent It July 23, 186, des not except the land from

basicproo weais praiesue1thie relarend the iipei a;iou of a aitroad gant and with.
basic proof tas p es7tn0aly egular and drawal tercunler (on pelitmsiary line) . 538

Jurisdiction ( f private elaim) will bo pre- LOUISIANA.
sumed where the records if the court do not Whet-e sale was oirdereil without proof as
affirmatively show a want of it . 64 to heirs, former poceeding, or the want of

Where there is no adverse claim or vi- them, application by the purchaser for sat-
dence of fraud, and the evidence as to proper isfaction by issue of certificates of location



894 INDEX.

Page. Page.

is denied, on the ground that the proceed- the facts in this case considered, and amend-
ings were insufficient to warrant the sale or ent of survey directed . -................... 395

effect a transfer of title ---------------- 4 03 Where the applicants for survey (Louisi-
The (-lain) (McDonongh) was one of those ana) are meagerly described, but have been

reported by the local officers on November recognized and survey ordered, on objection
20, 1816, in the first class, whihh were recog amendment will be allowed. -........... 395

nized by the act of Congress, and declared Location bysurvey (New Mexico) may not

to be founded on complete titles; such ree- be properly made until after confirmation;
ognition did not however fix its depth or ex- a preliminary survey, prior thereto, is not

tent, and the duTyof survey and segregation authoritative or final- ...................... 419

followed; as to claims in the second class, Questions relating to survey (New Mex-

where the equity was in the occupants and ico) are within the Commissioner'sjurisdie-

the fee in the United States, theact annexed tion, and properly come before the Seere-

the fee to the equity ---- 646 tary only on appeal .............. 420

NE.W MEXtCO. As the claim (New Mexico) was confirmed
NFW i%1FXICO. ~~~~~~as ' in the vicinity and beyond the limits "

Appeal to the Land Department does not of a pueblo, the survey must be amended
lie from the report of the surveyor-general so as not to conflitt with the patented
to Congress --------- 413 pueblo --- -- ...-.. -. 421

Examinations by the surveyor-general are Payment of the costs of survey and plat-
ex parte. and notice to outside parties is not ting is required in all cases subsequent to
required- ----- .... . ...... 416 act of Julv 1,1876 . 6... ........ 463

The surveyor-general reports upon the In the absence of allegation or evidence of

validity(i. e., teregularityand genuineness) fraud, the Land Department will not con-
of the claim, and it is not his duty to hear sider the question of necessity or cost of a
and determine controversies between con- completed survey - ..... 463
dieting giants ........ -.... . 417 Certificates issued for deposits cannot be

CONFItMATION. used in payment for lands entered under the

The right to the pueblo title and posses- pre-emption or homestead laws ............. 463

sion rests in the city of San Francisco byjndt- BOUNDARY.
cial confirmation, sanctioned and ratified by I Where a tract (pueblo lands of San Fran-

legilati e gr nt .... .. . ... .... . .346
legislative grant .e - u wr | cisco) is to be bounded by the ocean and a

Jurisdiction will be presumed where the I bay, the line intended is the line of ordinary

records of theeourtdo not affirmativelyshow h high-water mark of the bay and ocean prop-
a want of it . .. 16 . * 3G4 or, crossing the months of inland streams,

Where the court has vacated a decree and though navigable and affected by titles. . 346

granted a new trial, the Land Department The adjudication of the boundary (pueblo
willnottakeactionuntilfinaldecieoisnade 31 lands of San Francisco) goes to the title of

CONFLICTS. the claimant as it existed at the acquisition

See Railroad Grant and Swamp Grat of the country --- ........------....-- 351
The words in the decree of confirmation

SURVEY. (pueblo lands of San Josdl ' including part

Where parties interested had full oppor- of the oak grove now or formerly at this

tunityto be heard, and no newimatterof fact place," 'and including all of the willow

of lawis presented, the question of approval grovenowor formerly at the source of said

will not be reopened -- 1--- - . .345 river," were not explanatory of other words
The Secretary has complete jurisdiction of boundary, but were descriptive of the act-

over the survey (pueblo lands of San Fran- ual boundary lines . ............ .......... 358

cisco) . . . . . 347 Penmanent monuments and natural ob-
The right to demand survey of a claim jects named as boundaries control courses,

(California) under act March 3,1851, inheres distances, and quantity -------------------- 366

in the claimantonlyupon finaldecree of con- Confirmation " to the extent of one-half of

firmation- - -.. -...-.-..- 365 l a square league of land, a little more or less
Approved by the surveyor general Cali- i . . . bounded and described as follows:" the

fornia) becomes the official a, vey, and must boundaries designated will control the loca-

be followed in determining the location .. 166 tion (California) ........ 1.................. 366

Because of erroneous conetinsn is us It is presumable that the granting author-

plats and descriptive notes, and because it ity acted intelligently, and did not so at as

identifies and confoirms to but one of lie to a1- feat an earlier by a later grant (New

boundary calls, is rejected ... .......... . 68 Mexico) leet- ---- -- ---------.-----._ 423
Only the proper costs of surveying and W lere a river and a point of table land

platting are required to be paid by laimant; are named as the western boundary of a

items in a certain bill of costs discussed . 371 grant (New Mexico), the point of table land

Location(Louisiana)by survey is to be gov- trmng the southwest corner, and the river,

erned as to boundaries by the facts shown; after a northeast and northwest course,
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runs easterly three and a halt miles, and senlative of the confirmee, and as such is
then turns northeasterly to a point due entitled to the scrip issued in satisfaction
north of said point of table land, the line thereof .... ... . 45
should be run north from the point of tablE Where entry has been made by scrip as-
land to the said turn in the river, especially signed by a fraudulent holder (Louisiana)
where a conflict with an unconfirmed senior repayment will not be made to the assignee
grant is thus avoided ........... 425 entryman, notwithstanding his ignorance of

Where the lines of location necessarily the fraud, and especially where he was not
conffict with prier grants (New Mexico), it the legal representative of the coniirmee .. 429
is not the province of the Land Department Assignments in blank will not be recog-
to deternine questions of title; the granted nized; scrip returned in order that party in
and confirmed boundaries must be followed, interest may perfect the assignments ...... 430
leaving such interferences to be adjusted Where there is a discrepancy in the spell-
by the parties or by the courts ............. 421 ing of names, affidavit as to the true orthog-

The issue of patent finally settlesall ques- raphy and identity of persons is equired 40, 431
tions of boundary (California), in so fares the The claims of Toups and St. Amand were
Land Department is concerned .459, 466, 467 merged in Lanfear by act of Congress; the

Evidence in this case (ancho Casmnalia) patent thereupon issueti, upon approved sur-
considered and found not to j ustify interfer- vey, comprehended a location and satisfac-
ence with the original survey as patented - 4-ti; tion of the Toups claim in its entirety; the

The question of the boundaries of the case i r judicata, and the parties are
claim (Hoamas) should be determined b estopped by conduct and bythe recoid from
the Commissioner before submission of the ieceiving scrip under the general act .. 431
evidence in an appeal to the Secretary ...... 0 50 The rlinquishsnent or yielding of a su-
PATENT. petior title in favor of subsequent nd con-

ISSUE OF. flieting confirmations and locations, where
A confirmatory act must govern in the is- the parties in interest can obtain compensa-

sue of patent; where the confirmation was tion in scrip, is illegal .................. .. 433
to "the inhabitants of the parish ' (Louisi Piv ate Entry.
ana), the patent will so issue, and not to
"the people of the parish ............ .... 3*0 Origin of See. 2272, R. S., authorizing pri-

For a confirmed claim (Louisiana) issues vate entry by a pre-emuptor after expiration
in the name of the confirmee, and inures to of the sight of pre-emption ................. 856
the benefit of those legally entitled ......... 397 P9s3;9k Land.

For general rulings, see Patent.
DELIVERY. FRACTIONAL SECTION.

Where delivery of patent (Florida) was the A quarter section is, under the homestead
subject of controversy before the surveyor- laws; 160 acres, and in fractional sectionsan
general by certain representatives of the . entry must approximate 160 acres as nearly
heirs, time for appeal should have been al- as practicable -----------------------------. 129
lowed; having been delivered, however, to When the excess above 160 acres is less
one of the patties, the Lard Department will than the deficiency would be if the subdi-
not inter fere with the possession .-. . 386 vision were excluded, it may be included in

Where right to the patent (Louisiana) is a homestead entry; where it is greater it
in controversy the local officers will decide must lie excluded . , . 88
the question, with usual time for appeal; if Where the excess payment in homestead
none is filed, they will deliver it in accord- entry would be less than one dollar, none is
ance with their decision; if appeal is filed, required-............... ..... . 200
the case must be sent to the Commissioner Timber-culture entry for S. f of NE. ft and
and the patent held until final action.. .38S, 389 two lots (91.14 and 91.21 acres) must be can-

Persons claiming delivery of patents (Lou- reled as to either the S. i, or one frity and
isiana) must furnish an unbroken chain of one lot, or one of the lots; any excess to be
ti le, showing to whom the lands inure; if paid for in cash ....... .... . . 315
egentsor representatives, they must connect Timber-culture entry, to extent of 160
themselves with the patentees -18 389 acres, may be made in a section containing

Patents (Louisiana) should be delivered, 342 acres ................-........ ... 322
with preference, in the order named, to (1) A lot made by uniting a small and pre-
the person to whom issued, (2) the claimant sumably unsalable tract to an adjoining
under the grantee, with unbroken chain of subdivision, in another quarter-section, is a
title, (3) one presenting a duly executed legal subdivisionof the public land -...... 400
power of attorney fion the person euttled SURVEY
as abov~e .............. ...... 8 89 u i ry

One system of surveys closed upon an-
INDEMNITY SCRIP, other (Californiaj, and the last range of

The purchaser of a confirmed claim (Lou- townships was found to be about half
isiana) becomes, ipso facto, the legal repro. the regular width; as they could not be
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otherwise surveyed, they are aepted as toration they were embraced in the grant to
surveyed according to law .................. 470 the Southern Pacific Railroad, but were held

Where, on claimant's application, a reur- to be excepted from the grant; the odd see-
vey and an amendment of plats (California) tions v ere ordered to be sold at minimum,
was made and approved, which gave him a and the even sections at double minimum
full quarter section (160.04 acres), the mat- prices .. . 679, 680
ter will not be further disturbed - 460 ........ 469 SALE.

Of private land claims; see Pivate Claim. The public sale 1818) extinguished the
Of islands; see Island. pre-emption ight, because of the failure to

DEPOSITS FOR SURVEY. make final proof and payment prior there-
When the appropriation in the hands of to, though the land was, in fact, not offered

the surveyor-general (California) is insuffi- thereat, being mineral ................. 525
cient to complete the township surveys al- The Comiuissioners authority to order
ready contracted for, special deposits by set into market isolated and disconnectud tracts
tiers for said purpose may be authorized by of land, extends to a late military reserva-
the Commissioner........ .... 42 tion, reduced to 14811 acres (Fort Brooke,

Compare with Payment. Florida) .... 5 . . 0, 610
PLATS. Where an isolated tract has been mir-
* Are to be kept at the surveyor-general's veyed at the instane of a person who has

office, and at te local and general land deposited the expe-es of advertising and of-
office for public information ................ 8 49 foring, under Sec. 2455, I. S., it is not sub-

Markings n the official plats. showing ject to soldiers' additional entry . -........... 242
land as saline, swamp, mineral, or timbered, Sales of public Thuds,' in all laws relat-
do not absolutely reserve it from claims if ing to public ends, means cash sales; fees
in fact it is proved to be not of the character are not part of the price of land ........... 696
described ------- 847 See Payment and epayment.

Copies of plats; see Fees. IMPROVE.IiIXTS.
As to use of plats by the public, see under Ou land embraced by an uncanceled en-

Land Department. try give no right-.................. 12T
Agricultural land in mineral reg.ons; see Sale of improvements on a claim (home-

under Mineral Land. stead and donation) is evidence of the claim-
PRICE. ant's abandonment ...... - 62,427

Lands raised to double minimum on ac- Purchase of improvements by a prior set-
count of railroad grants, and put in market tier does not make his date of settlement
piorto January 1861, were reducedto single available toth e vendee ................. 88
minimum by See. 3, Act of June 15, 1880 Prchase of timber-culture entryman's
said act required a public offeringbefore en- improvements gives no preferred right on
try; where sales were aftewards allowed cancellation of entry .......----- t 50
without such offering, or made at duble- Purchase of homestead improvements
minium, they were confirmed by the act of gives no preferred right of contest - 8----- 02
March 3,1883-6 .............................. 77 Bona-fil improvements o land bars a

The price of the alternate reserved see- subsequent applieat~on under the timber
tions along the line of railroads was fixed and stone act .. ................. 336
by statute (See. 2357, R. S.) at double mini- ILLEGAL FENCtNG.
inum, which has not since been changed... 681 It is illegal to fence a I rge tract of pub-

Decision, boldingfor cancellation an entry lie laud (,t00 acres), and to attempt to ex-
at $1.25 made in an even section prior to re- elude settlers front it1. 178
ceipt of notice of executive withdrawal for Persons desiring1 to b-come bona-de et-
railroad purposes, is reversed ............. . 5,7 tiers may tear down the fences surrounding

Though certain odd sections within the such tracts ............. .........------- 68
limits of the Northern Pacific Railroad did Injunctian will lie in the courts for unlaw-
not pass by the grant, because at its date folly fencing the public 1 ils -78
within the limits of the Bitter Root Valley Circularnotice relative) to unlawfal inclos-
reservation, they are nevertheless fixrd at ures 8................ ..................... 640
double minimum ... 6. . ................. 676 TIMBER CUTTE.G.

On the theory that the Northern Pacific
Railroad Company is entitled to indemnity rtliaga, see lier Cutting.
for lands within reservations existing at date POSSESSION.
of the grant, if the even sections are sold Of mines, see Mining Claim.
at single minimum, the government suffers The Atherton-Fdwler doctrine applies to
financial loss-67 ... ...................... a ease where a bona-fide homestead entry

Lands in the San Franciscodistrict,with- and iprovement (of which the adverse
drawn forthe Central Pacific Railroad, were claimant had noticel of a quarter-section of
held nottoinure tothat company; before r- suarvexud laud gave a legal possessory right,
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which the entryman continuously asserted Settlement (pre-emption) and improve-
under color of law, even after reLnquish- ment were made in March 1881, with filing
ment of the entry (in 1878) for the purpose for another tract by mistake; entry (home-
of changing it to a timber-culture claim... . 44 stead) was made in Angust 1881, with notice

A timber-culture entry must be made on of the prior settlement, followed by resi-
vacant, unimproved land, and not on land dence and improvement in December 1881;
covered by the valuable improvements of application to amend the filing in May 1882,
another, and in the possession of another denied; the homestead entryman was the
(by color of right) ....................... 118,269 first legal applicant -------------- 577

A settled in July 1881, on land not subject Where there have been bona-fide resi-
to homestead or pre-emption, and thereafter dence and cultivation by donation settlers
resided on and improved it; the land was (Now Mexico), whose claims are, however,
opened to settlers on December 14, 1882; on invalid, theyshould have opportunityto save
January 6,1883, B made homestead entry, their improvements, if they have not ex-
and on March 15, 1883, A filed pre-emption hausted their right to acquire land under
declaratory statement, which was rejected other laws..... .. 410,411,412
by the local office because of B's claim of Where a settler has properly initiated a
record and A's failure to file as required by claim to a tract, of which he has retained
law; B's entry was relinquished April 23, possession, though he has failed to do the
1883, and on the same day C madoestead things necessary to the acquisition of title,
entry; held that A was protected by the another settler, on an adjacent tract, cannot
rule in Atherton v. Fowler ................ 597 by a mere verbal claim, or without attempt- 

Circular of July , 1879, declaring invalid lig to reduce thetract topossession, acquire
entry on land in the possession of a settler, any right to it ........... . 186,637
protected the contestant under it until it Bona-fide occupation and improvement of
was revoked -.--------------- ------ 67 land bars a subsequent application under the

Peaceable settlement may lawfully be timber and stone act ....................... 336
made on a part of a forty already settled
on by another, but not in his actual posses- Purchaser.
sion by inclosure or otherwise -............. 630 Doctrine of "innocent purchaser " in re-

The Atherton-Fowler doctrine is not to be lation to sale of land claims; see Fraud.
extended to cases where the prior settler is Of improvements on the public lands; see
a mere trespasser, or has disregarded statu- under Public Land.
tory requirements .......................... 45 Of relinquishments; see ReZinqui8hment.

Where the claim (pre-emption) is rejected Of timber illegally cut from the public
finally, further occupation of the land by the domain; see under mier Cutting.
claimant is a trespass ............... .. 505 Of homestead entries under act of June

A made pre-emption filing May 4, 1879; B 15,1880; see under Homestead.
made entry (timber-culture) January 13,
1882; A gave notice January 30, 1882, of his Railroad.
intention to make final proof April8, 1882 CENTRAL PACIFIC.
(thirty-five months after filing); held that
A had forfeited his right, as against B, by Lands within the San Francisco, Cal., dis-
failure to make final proof in time .......... 593 trict did not inure to the road ........... 679,681

Taking possession of and improving land, The Central Pacific assigned to the West-
relying upon the erroneous statement of an ern Pacific the right to construct the road
attorney, without initiating iegal claim to it, between San Jos and Sacramento, and Con-
gave no right against soldiers' additional gress ratified the assignment March 3, 1865;
homestead entries subsequently allowed. . 56 the lands involved are held under the terms

Where one went upon public land as the of the original act, and not as of date of said
tenant of another, who has absented himself r atification Ma 0...... . . ..... 479
without claim to it, he may make entry of it The act of ay 6, 1870, was a present
in the absence of fraud . ............. 135 grant of a right of way, absolute anduncon-

One will not be permitted, in the face of a ditional, to the Central and Union Pacific
contest for default against his timber-cul- Roads, conveying certain specified tracts;
tore entry, to assert a homestead right ini- A filed a pre-emption claim on one of said
tiated (by building and improving) while the tracts May 19, 186, and relinquished it
tract was covered by said entry ... .. 265 March 29,1871, on which day B made home-

Where one malies entry (homestead) of a stead entry thereon; held thabastherewas
tract., but settles on another intentionally, no privity between B and A, B's case was
and fals to use diligence in appropriating not within the provision of said act protect-
it lawfully (amended entry), he is a tres- ing the rights of private persons ........... 844
passer on the second tract, and a third per- NORTHERN PACIFIC.
son is not bound by notice of his homestead Whether the provision in the resolution
settlement and improvements ........... .. 576 of May 31, 1870, relating to the time for the

' 4531 L o-57
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completion of that portion of the main line INDEnTY LAND.
between the western terminus and Portland, The rule that the right of a railroad corn-
affected or abrogated existing legislation as pany took effect at the same time upon both
to the time for the completion of the other indemnity and granted lands, obtained for
portions of the main line, qucere ............ 860 many years and until April 7, 1879 ......... 528

On May 17, 1883, the Secretary declined to The company (Northern Paciie) does not
withdraw from settlement any portion of acquire title to the indemnity lands until ac-
the odd sections lying within the second in- tual selection of them . 506, 510
lemnity limits in the Territories, on the A selection to become effective on title
ground that withdrawal is not at present (Northern Pacific) needs the approval of the
necessary for the company's protection ... -. 511 Department ........ - .... .. 820

SAINT PAUL & PACIFIC. The object of the law is to give the com-
Th, grant in aid of the Saint Paul and pany (Northern Pacific) within the entire

Pacifice Railroad, under act of Mar h 3,1857, indemnity belt just what has been lost in
was adjusted along the main line as far place, by other appropriation within the
west as Range 38 in 1863; the lands to which ded limits, t o the amount of lands in

the company was entitled were certified to tended to be gr ay nd no more ........ 514

it, and those not needed to satisfy the grant lts the company (Northern Paaifinu ) neg-

were restored to market by public offering lects to make its selection, and uses the prior

under proclamation No. 700, dated April 18, or subsequent withdrawals for the purpose

1864, and the offering was made September of defeating the operation of the settlement

5, 1864 ....- ...... 502 laws, it will be the duty of the Department
to revokethe withdrawals . . 51G

SOUTHERN PACIFIC. It is discretionary with the Secretary
Lands within the San Francisco, Cal., whether he will permit the company (North.

district did not inure to the Central Pacific, ern Pacific) to selectlands occupied by bona-

though withdrawn; prior to restoration fide settlers, and he may protect such neon-

they were embraced by the grant to the pants so far as it can be done consistently

Southern Pacific, but it was held that they with law and a due regard to the company's

were excepted therefrom ................ 679, 681 rights . ............. ...... 508

The right to either granted or indemnity Where the grant (to Florida) designated

land, of actual settlers, on June 28, 1870, neither even nor odd sections, the company

though settlement was made after with- (Alantic, Gulf&WestIndia Transit) elected

drawal, was saved by the joitit resolution of to take odd sections ... 561

that date, authorizing a eonstrection of the
road on the route indicated by the map filed POWER OF DISPOSAL.
in 1867 ............................... .. 559 The granting act of 1856 ( Alabama) with.

held from the State power to dispose of the
UNION PACIFIC. granted lands except as the several roads

Act of May 6, 1870; see entral Pacific, were constructed, and such a tenancy in

supra common was created in trust in favor of the

several intersecting roads as to deprive the
Railroad Grant. State of power to confer the grant on one, or

TITLE UNDER. to dispose of it for the benefit of one to the

GRANTED LAND. exclusion of the others ----------- -... 476

When the language imports a present Whether the only power of disposal in the

grant, title passes by the act and attaches to State (Alabama) was to make distribution

the grant, and such title becomes complete for quantity to extent of lands earned by a

and perfect when precision and identity are completedroad, leavingtbe residue, either as
given to the particular tract by selection or an undivided share or segregated by act of

location of the land . -.. 493 partition, for future disposal in favor of any
By the act of June 3, 1856, title to land in intersecting road as completed; or whether

intersecting limits passed to the State of the State may set over lands outside of in-

Alabama upon definite location of the road tersecting lines for the benefit of that road

first located ..... .. .... . .. 476 only to which they properly attach, and may

The right of the State (Kansas) and of the apportion lands within intersecting lines, as

company (St.Josephand Denver) attached to purely a matter of State concern, subject

the granted lands when the route of theroad only to judicial and legislative control;

was definitely fixed (i. e., when the map was gqaere - ............ ...... .... 476
filed and accepted) - . 483 Prior to March 3, 1865, the disposal of

TitletotheWesternPacificCompany(and lands granted to Min-esota, as in other
its successors), assignees of the Central Pa- States, was governed by the act of March 3,

cific, did not pass as of date of act March 1857, namely, that on completion of specific

3, 1865, which was merely a ratification of sections the quantity of land as described

the assignment ....... ....... 79 "may be sold," and certification was the
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uniform mode of identification; the act of ing, and conveying the lands, is of a general
March 3, 1865, requiring patents to issue and permanent nature; (see p. 669) ........ 464
upon completion of the sections gave no di- A selection is an entry or appropriation of
rection as to the manner of disposal by the land, within the meaning of the act provid-
State; but by the act of July 13, 1866, the ing for repayments-................ ... 681
power of disposal by the State was expressly A selection by the company intact upon
recognized to take effect after definite loea. the records, although invalid (land not sub-
tion and identification of the lands by cer- ject to selection), bars a homestead entry. 5 104
tification ............-. ... 495 A selection of lieu lands under act of June

AMENDING ACT. 22, 1874, invalid for want of a prior formal
Enlarging the grant (Minnesota) subject relinquishment, does notbaran entry (home-

to the limitations in the original grant takes stead) ...mparo wt.. .e s t..... . 5 0
effect by relation as of date of the original For comparison with other selections, ee
grant against the United States only, and State Grants and Swamp inrant.
the enlarged grant is subject to all reserva- Compare with Certification, infra.
tions by way of pre-emption, homestead, or CERTIFICATION.
other lawful claims-...................... 510 The general rule applicable to graats to

Attaching a further condition to a grant States for railroad purposes, in respect of
(Pacific roads), requiring payment for sr- title by patent or certification, is found in
vey and selection, prior to the vesting of See. 2449, R. S ..........-...-. ... 496
title, is upheld by the Supreme Court 670 After cettification, it is the duty of the

FORFEITURE. Land Department to issue the patents;
The failure of Congress to take action, when issued they take effect by relation as

though its attention has been alled to tho of date of the certification and cut off inter-
fact that large t acts of la d are reserved by venoing claims .-..-.- ---------------- 497
withd rawals for uncompleted roads, is ac Wheretitle (to granted or indemnity lands
epted as an expression of the legislative in Minnesota) passed by certification, all

will that the decisions of the counts and the control of the Exeutive Department over
opinions of attorneys-general upon the the title t reafter ceased ........o 497, 48
points involved (that the grants must be Certification of certain lands to the State
held intact) shall bea guide to the Secretary of Minnesota, under act of July 13, 1866,
in administering the law .................. 549 perfected the title in the State, and patent

The Central Pacific (successors to the Cal- was not necessary for that purpose ... .... 492
ifornia and Oregon) Company have failed to The tract in question was within the terms
complete their road in the prescribed time of the act of 1856 (grant to Iowa), and when
ouly 1, 1880), but as Congress has not de- it was selected and the selection approved

(lared the osequent forfeiture provided in and certified by the Commissioner of the
the gunting act, patents must issue or the General Land Office, the title became perfect
granted lands, as they are earned by the con- in the State . .-. ...... -497
strution and aceptanee of a portion of the The State (Alabana) is entitled to have
struction and acceptance of a. pri of the 89certification of certain lands granted June
road---------------------------- -489 3, 1856, lying within the intersecting lines

Ihe additional provision that, on failure to o opee n ra nopee od
complete the road (Central Pacific) in the of a completed and of an uncompleted road,
prescribed time, the granting "act shall be forthe purpose of identification leaving
null and void," adds nothing to the legal questions of reversionary right to he d-
effect of the forfeiture clause -------------- 491 d ared on by Congress -. .wit475

If the whole of the proposed road (Saint Compare with Selection, supra, and with
Joseph and Denver) has not been completed, Grants.
any forfeiture thereon can only be asserted EXECUTIVE WITHDRAWAL.
by the grantor, the United States, through An executive withdrawal of lands from
judicial proceedings or through the action private entry is sufficient to defeat a settle-
of Congress ------- ........ 491 ment for the purpose of pre-emption while

No proceedings can be taken, even by Con- the order is in force, notwithstanding the
gress, to declare a forfeiture of the North- law under which it was made did not con-
ern Pacific grant until one year after the template such withdrawal .................. 553
time fixed for the completion of the road It is the duty of the Land Department to
(July 4, 1880) -------- _ ---- 859 give timely notice, by prompt withdrawal,
INTERSECTING LINR,. of the date and extent of the granted lim-

See tle and Power o f disposal (supra) its, for the protection of both company and
and Railroad (Central Paific ) settlers-. ....-..-..-..-... ..... ... 514

Entries made prior to receipt at the local
SELECTION, office of the executive withdrawal, on pre.

The provision in the appropriation act of liminary line, except the tracts from the
July 30, 1876, requiring payment by railroad grant (Northern Pacific) -------------------. 554
companies of the cost of surveying, select- The executive withdrawal (Atlantic,
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Gulf and West India Transit Company) in Upon accepting a certain map of amended
anticipation of the probable limits of the route (Northern Pacific), it was ordered that
grant (before definite location) was entirely the rights of settlers within the new with
valid; such withdrawal reserved the lands drawal must be protected, if settlement or
from entry and sale, and could only be va- entry were made prior to receipt of notice
cated by the authority that made it; a new at the local office .................. . 552, 556
withdrawal, made after approval of the map Where settlement was made after receipt
of definite location, is not inconsistentwith of notice of withdrawal on general route
the idea that the former withdrawal which (Northern Pacific) on unsurveyed land,
had been overlooked and ignored) was still which was found on survey to be on an odd
extant .........-............................ 568 section, and a subsequent withdrawal on

Where after date of grant (Texas and Pa- amended map embraced the land, the entry
cie) withdrawal (on preliminary line) was (homestead) is disallowed; (see also p. 557).. 551
made, covering land for which had been Where the tract was covered by an en-
filed an application to purchase (Sec. 7, Act try (homestead) at date of withdrawal
JulyJ3, 1866), and the land embraced in the (1870) on general route (Northern Pacific),
application was afterwards suspended from and was afterwards (1872) relinquished and
sale pending its consideration, the with- the entry canceled, it fell into the subse-
drawal was not affected by said suspension 549 quent withdrawal (1880) for indemnity pur-

When executive withdrawal of granted poses on definite location 529
or indemnity lands is made in general terms, Where the tract was excepted by a claim
it only withdraws from market the " public (filing) from the withdrawal on general
lands " lying within the limits mentioned. - 507 route (Northern Pacific), butwas afterwards

The power of the Department to withdraw actually abandoned on erroneous informa-
the granted lands, without any direction ex- tion given by the local officers, it thereupon
pressed in the act, is well settled; its pur- became public, and passed to the company
pose is to prevent a defeat of the grant by on definite location . . 474, 570
private appropriation; and the authority to Where an entry (hom'estead) existed at
withdraw the indemnity lands must follow. 514 date of filing map of general route (North-

After withdrawal (indemnity) the Land ern Pacific), which was afterwards, but be-
Department retained jurisdiction of tracts fore definite location, canceled for voluntary
covered by entries and pre-emptions at the relinquishment, the land became public and
time the withdrawal was made - 506 open to the first legal applicant, and is not

Where an entry (homestead) existed at to be held to await the definite location. --. 536
date of the withdrawal (indemnity), on can- Withdrawal on general route (Northern
cellation thereafter the tract does not fall Pacific) took effect on lands (unsurveyed)
within the ban of the withdrawal - . 507 which were within the limits of an Indian

Withdrawal of indemnity lands (for reservation (in Montana), upon subsequent
Northern Pacific) is made in the sound dia- extinguishment by executive order of the
cretion of the Department, so as to subserve right of Indian occupancy ................ 519
the purposes of the grant --------- ...... 508 DEFITE LOCATION,

GENERAL ROUTE. When a route is adopted by the company
The filing of the map of general route (Saint Joseph and Denver), and a map des-

(Northern Pacific) operates as a legislative ignating it is filed with the Secretary of the
withdrawal of the lands within its limits.. 555 Interior (as required by the granting act),

Where the line of the road (Northern Pa- and accepted by that officer, the route is es-
cific) is definitely fixed, the grant relates tablished; it is, in the language of the act,
back, and takes the lands reserved by filing "definitely fixed -................ 481
the map of general route, so far as the line Where the act required the governor of
of definite location corresponds with the the State (Iowa) to file a map of definite
line of general route ....................... 539 location, held that a map certified and filed

Where entry (homestead) was made on the by the president and chief engineer of the
same day as that on which the map of gen- company (McGregor and Missouri River)
eral route (Northern Pacific) was filed, the was sufficient .-........... ................ 567
tract was excepted from the withdrawal; The act did not require the filing of a map
on subsequent relinquishment, on erroneous of definite location; the roadbeing definitely
ruling of the local office (as alleged) it be- located on the ground from Waldo to Tampa
came public and was embraced in the with- Bay, such a map was filed in 1860, certified
drawal On amended line of general route.. 569 by the officers of the company, but, lacking

Where several maps were filed, and with- the governor's signature, was returned in
drawals under them msde,only that map 1861 for that purpose, and was lost; adupli-
finally fixing the general route created a cate map was filed in 1875, but was not ap-
legislative withdrawal; the former with- proved until 1881; held that the original
drawals were Executive, and took effect on map was due notice of the definite location
receipt of notice thereof at the local office.. -54 of the road (Atlantic, Gulf and West India
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Transit Company), that i should have been claimant (pre-emption), alleging that the fil-
kept on file, and proof of the authority of the ing excepted it from the grant, to show that
State otherwise obtained, and tbatit oper- said filing was a valid claim (qualifications
ated as a legislative withdrawal ............ 561 and settlement) -............ 55

The lines of the South and North Alabama Where a pre-emption right was extin-
Company (successors) were definitely fixed guished on the day of public sale (1858), hut
on May 30, 1866, between Decatur and Cal- the pre-emptor was still maintaining settle-
era, and on July 26,1871, between Calera and ment, etc., at date of definite location (1863),
Montgomery, the dates respectively when the tract was not excepted from the grant
maps of definite location were filed in the (Central Pacific) . . .. . 525
General Land Office, notwithstanding the Entry (timber-culture) was made in 1878,
fact that the granting act did not require the embracing land in Sections 14 and 23, and
filing of such maps .................... 4..... 84 held for cancellation in May 1879, with

The map of definite location of the Central right of amendment so as to locate the entire
Pacific Company was received and approved tract in either section, but no actual cancel-
by the Secretary October 20, 1868, upon lation was made, or appeal taken, or amend-
which date its right attached, and not, as ment offered; withdrawal for the road
heretofore held, on July 18,1868, the date of (Northern Pacific) was made July 1879, em-
the adoption and certification of the map by bracing Section 23, and in 1880 the entry-
the officers of the company ................. 488 man made a second entry (including one-

The line of the Dubuque and Pacific (now half of the land covered by the first entry)
Iowa Falls and Sioux City) Company was of land within Section 23; held that said see-
definitely fixed October 13, 1856, the date of ond entry, being an amendment of the first
acceptance by the Secretary of the map of entry, was valid ...........- 6..... 852
definite location, and not at date of survey A donation claim (New Mexico) void on
in the field, as heretofore held .............. 483 its face (showing settlement subsequent to

The line of the Saint Vincent Extension the time limited) does not except the land
of the Saint Paul and Pacific (now Saint from the grant (Atlantic and Pacific)- ... 522
Paul, Minneapolis and Manitoba) Company Where the land was reserved for the set-
became definitely fixed on December 19, tier (donation) at date of definite location
1871, when the map of definite location was (Northern Pacific), it was excepted from the
accepted by the Secretary, and not at date grant .......................... .. .. 440
of survey in the field, as formerly held. 481 Where the tract was within the exterior

CONFLICTS, limits of a Mexican claim (Moquelamos),
GRANTED LANDS. which was sub judice (in the courts) at date

The act of July , 1862 (Pacific roads) of the grant andwithdrawal, it was not pub-
granted "public lands,"butdefinedthem as he land and did not pass to the company
those lands which were public at date of (Western Pacific) . . ...... 510
definite location of the roads .....-... 480 Where the tract was within the exterior

Land within the grantedlimitsof theroad limits of rancho (by the La Croze survey)
(Saint Paul and Pacific, now Saint Paul, atdateof thegrant(CentralPacific),butwas
Minneapolis and Manitoba), which was segregated therefrom (by the approved and
covered by an entry (homestead) subsisting confirmed Stratton survey) at date of execu-
at date of the grant, was excepted from said tive withdrawal and of definite location, it
grant .............. ........ - 501 was public land and inured to the grant-. 477

Whore a subsisting entry (homestead) ex- Where the tract was in the exterior limits
cepted the land from the grant, upon its of a rancho (San Jose), as surveyed, at date
cancellation thereafter (for failure to make of filing map of designated route (Southern
final proof) the land became public, and sub- Pacific), but was excluded therefrom by a
ject to entry or selection by the first legal subsequentapprovedsurvey, itwas excepted
applicant ............................. . from the grant .......... . 546

Where entrywasmade on the same dayas The rancho claim (fflijo, or La Punta)
that on which the right of the company was rejected finally in 1855, and application
(Saint Paul, Minneapolis and Manitoba) at- to purchase made in 1869, under See 7, Act
tached, the entr3 man acquired the superior Tuly 23,1866; the grant was made in March
right .-......-. . ....... .. 570 1871, and withdrawal (on preliminary line)

An entry (homestead) of record when the in October 1871; in 1872 the sale of the land
State conferred the grant on the company was suspended, pending consideration of
(Hastings and Dakota), though allowed the application, which, in 1873, wasrejected;
after withdrawal, excepted the land from held that the land was subject to the grant,
the grant .....-............ ....... 540 and reserved for the company (Texas and

Where the tract was covered by a pre- Pacific), though definite location of the road
emption filing at date of the grant (Texas has not yet been made ................... 548
and Pacific) and withdrawal (on preliminary INDEMNITY LANDS.

line) the burden rests upon a subsequent At date of the grant and withdrawal the
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land was within the boundaries of a Mexi- is necessary to protect the rights of settlers
can claim (Diaz), which was subsequently initiating claims in violation of the exeeu-
declared invalid, and thereafter, but before tive withdrawal of 1856 and of the legisla-
claim of the settler (Ryan), the company tive withdrawal of 1860 .. . 561
(Central Pa-ific) selected it; held by the Sn- A relinquishment made with full knowl-
preme Court that it was public land at date edge of the law and facts is to be regarded
of the selection, and that said selection as absoluteand unconditional, notwithstand-
barred the settlement claim -5- - .......... ... 609 ing a reservation in it of the company's

A valid and subsisting preemption claim right to indemnity; questions concerning
(settlement) at date of withdrawal excepted the date of filing the map, the date of with-
the tract from withdrawal -512 drawal, or the right to indemnity, do not

Where settlement (pre-emption) was made affect its validity - ... 534, 535
on unsurveyed land after withdrawal, and Where the company (Atlantic, Gulf and
on survey was found to be on an odd see- West India Transit, now Peninsular) relin-
tion, the entry allowed must be canceled; quished certain granted lands in 1875 and
(see also p. 551) ............ . 557 1881 in favor of actual settlers, they cannot

Land within the indemnity limits of the be heard to object to the patenting of the
road (Hastings and Dakota), which was cov- settlement claims on said lands- 531,564
ered by entry (homestead) subsisting at Relinquishment maybe madeonlywhere
date of te withdrawal was excepted from the filing or entry (granted limits) was made
the withdrawal . -..... ............ 501 under the pre-emption or homestead law, not

Where a subsisting entry homestead) ex- of land covered by a timb er-culture entt y - 528
cepted atract fromthe withdrawal (for Rast- Where relinquishment of granted land and
ings and Dakota), on its cancellation (forfail- lieu selection were made after definite loca-
ureto make final proof)thereafterthelandbe- tion, but before the road (Northern Pacific)
came public, and was subject to entry or was completed opposite to the tracts relin-
selectihn by the first legal applicant -..-. 505 quished, said selection, of record, barred sub-

An entry (homestead) on the tract at date quent claim (additional homestead) 530
of withdrawal (for Northern Pacific),though A relinquishment under act of June 22,
the land was afterwards abandoned, ex- 1874, may not be made of a tract (indemnity
eluded it from the withdrawal; on cancella- limits) prior to its selection; where entry
tion of the entry the land was subject to ap- (homestead) was allowed after withdrawal,
propriation by the first legal applicant 506 if, when the tract is selected, it appears that

Where pre-emption settlement was made it is needed to satisfy the grant, relinquish-
subsequently to withdrawal, the claim may ment and lieu selection will be allowed to
remain, subject to the right of selection by the company (Hastings and Dakota) - 527
the company (California and Oregon) 512 CONFtRMATION.

The practice of allowing pre-emption
claims or homestead entries on lands with- Sec.2, Act of ApTil21, 1876; three factsare
drawn for railroads, subject to final ad- prerequisite to title thereunder-, viz: 1, a
justment of the grant, is forbidden; (circu- valid claim existing at date of the with-
lar) . - . 513, 517, 558, 560 drawal; 2 re-entry under decisions and rul-

ings of the Land Department; 3, final proof
RELINQUISHMENT. must show full compliance with the law -.. 560

Whether entry (homestead) allowed after Sec. 3, Act of April 21, 1876; entry (home-
withdrawal, but before the State conferred stead) was made within the confliceting limits
the grant on the company (Hastings and Da- of the Coosa and Tennessee and the Wills
kota), gives right of lieu selection, quere- 541 Valley portion of the Alabama and Chatta-

Lie;; reeections may be made of either even nooga Railroads; no portion of the former
or odd sections 8......... .. . . . 562 road has been completed, and the entry was

A relinquishment of a specified tract made after expiration of the time for com-
(granted limits) properly executed by the pleting the latter road and prior to the ex-
company (Hastings and Dakota) must be tension granted by act April 10, 1869; held
filed before, or coneurrentiv with, a lien Fe- that it is confirmed-.. . . 500
lection - . 540

The land (indemnity limits) was located RIGHT WAY.
with scrip (agi iculturul college) after with- Where a right of way has been d uly ap-
drawal, and patented; the company (Du- proved, the transfer of the line to another
buque and Sioux City) must select it before company carries the right of way with it, and
making ;elinquishment and lieu selection. 542 the approval of a ew map is unnecessary - 543

Where withdrawal for the road (Atlantic, The grant of right of way (Pacific roads)
Gulf andWest India Transit Company) was was an ahsolute and unconlitional present
made in 1816, and the map of definite loca- grant, and all persons acquiring any portion
tion was filed in 1860, but returned for of the publio lands after the passage of the
amendment and lost, and a duplicate map act took it subject to the right of way con-
was not approved until 1881, relinquishment ferred by it for the proposed road -.-....- 846
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Railroad Limits. turned because the deposit for fees and corm-

PRICE. missions was insufficient, should perhaps
Of lands not granted; see under Public not have been returned with the applies-

Land. tion, but should have been made of record.
SETTLERS. so as to open the land to entry - 278
SE~nE~s. Held for examination and found valid, re-

On alternate reserved sections; see Home- lates back to date of its filing, and the appli-
stead and Pre-emptcon. cation with ti is the first legal application.. 324

On granted sections; see under Railroad Transmitted by mail, is to be regarded as
4rant. fied at the moment it was received at the
TIMBER. local office (9 a. m.), though the letter trans-

See im ber 6'uttizg.mitting it was not opened for some time aft-See Timber Cufinip. o~rwards; timber-culture application arcom-
CONSTRUCTION MATERIALS. panying it is to be similarly regarded ...... 326

Northern Pacific may not take materials Purchase of, gives no rights against the
from the Crow Indian Reservation adjacent 'United States .. .. . 133
to its line, because it was not public at date Of a timber or stone claim prior to final
of the grant .................. ...... 520 proof, confers no right on the party obtain-

See, also, Timber Cutting, ing and filing it. 8. 333

Rehearing. On relinquishment of a homestead entry,
the settlement of a prior settler, applying

For rulings relating to, see under Contest. for homestead entry seven days after the

Reinstalitementt. relinquishment, takes effect under Sec. 3,,
Act of May 14,1880 . .. . ... 117

Where a desert-land entry was duly re- Of land covered by a pre-emption filing is
linquished and canceled, it will not be re- awaiver of claim under the filing, and there.
instated on the application of a stranger, upon another's settlement made prior to the
though he claims to have purchased from the relinquishment takes effect ................ 0 20
entryman a valuable interest in it - 24 Takes effect immediately on filing, not-

A pending application for reinstatement withstanding a pending contest, and opens
bars an application to enter the tract 43 the land to the entry of the first legal ap-

Of a pre-emption filing may not be made, picant, which is subject, however, to the
after its relinquishment in the face of a preferred right of the successful contest-
homestead claim, on the ground of failure ant . 266, 283, 313, 619
of the homestead claimant to pay the con- Filed prior to day of trial in a pending
tract price of the relinquishment . 621 contest (for illegal inception) may be taken

Of a timber-culture claim is allowed, as an admission of the charge ........-..... 291
where relinquishment of it was obtained Filed pending and as the result of a con-
from the claimant while drunk .-.. . 325 test (before the local officers) clears the rec-

ord, and no further evidence in the contest-
Relinquishment, ant's behalf is required 265, 811, 18,,619

By railroads; see under Railroad Grant. Maybe shown to have been filedindepend-
Executed, but not filed, is not proof of ently of the contest, and is then not evi-

abandonment of a homestead .-............. 28 deuce for the contestant . - . 283
Executed, but not delivered to the govern- Filed- after closing of a ease in the local

ment, is not a ground of contest . 41 office does not affect status of the parties --282

Cannot be made of a fraudulent entry; Executed by entryman's father as agent,
{overruled) ...... 0...... 92 and left with him for subsequent filing, but

May be made of an entry (timber-culture) not filed until after the entryman's death;
fraudulent in inception, and operatesatonce the law casts the homestead right on the
to open the land . . 316 widow, who was entitled to the land, unless

For value, about a month after entry (tim- she actually or constructively ratified the
ber-clture), is proof of fraudulent inception 92 relinquishment; ratification maybe shown

Must be intentionally and voluntarily by failure to take possession of or improve
made; one made tb;-ough misrepresents- the land, or give notice to the government
tion and defeit is void . 135 of her intention to claim it. and by silence

Obtained while the entrymau(timber-eult- whilst another begins settlement and im-
ure) was in a drunken stupor is fraudulent; provement - . . 138
application for lreinstatement of *entry is al-
lowed - 8 ....-.. 325 pRepayment.

The failure of a cuntestant to pay to the Fees paid un homestead or timbe-coulture
claimant u(prenemption) an alleged contract entries, canceled for conflict or becaamse they
consideration for his relinquishment, duly have been erroneously allowed and cannot
filed, wiJl not be considered . . 621 be confirmed, will no longer be credited upon

Filed with an application to enter, re- new entries, but will be repaid on proper ap-
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plication, as prescribed in office circular of Where one, who on filing application fur.
August 6, 1880 ............................. 661 nished proof of desert-land character, re-

Upon application for repayment the and linquished the tract voluntarily, and asked
must be relinquished; the Land Department repayment on the ground that it was not
will not act on a conditional relinquishment, desert-land, he is estopped by his proofs from
nor without fall compliance by the applicant denying its character; repayment denied -- 693
with the terms of the act .............. 429 Where a desert-land applicant failed for

Of fees and commissions allowed where three years to comply with the requirements
entry (timber-culture) was canceled because of the law (reclamation, alleging inability to
it was made on land which was occupied obtain water), and relinquished voluntarily,
and improved by another .................. 118 repayment of the purchase-money (first in-

Of fees and commissions allowed where stallment) is denied .................. . 691
entry (timber-culture could not be amended Where the entry (commuted homestead)
because of intervening adverse rights ...... 255 was canceled for laches or fraud of the entry

Where lands are purchased atdouble mini- man, exhibited in his final proofs, repayment
mum while within the grantedlimits as fixed of purchase-money is denied ............... 686
by the general route, and are afterwards left The law authorizing repayment does not
outside of said limits by the definite la. provide for return of the money to persons
tion, repayment of excess may be made --- 676 who have voluntarily abandoned or relin

Where selections were made by the rail- quished their entries - --- . .. 692
road company (North and South Alabama) Where hearing was ordered on allegations
under act of Jane 22, 1874, but rejected be- impeaching the good faith of the entryman
cause the odd sections whereon based were (pre-emption), and, on default by him, the
disposed of before definite location, repay- entry was canceled on the evidence, repay-
ment of fees and commissions may be made. 681 payment is refused .............. . 690

Where the local officers erroneously sold Where a pre-emptor had made final proof,
double minimum land at the minimum price, and (it transpiring that he had also made a
and on demand the purchaser declined to homestead claim during the life of his pre-
pay the additional price, since entry was emption) afterwards relinquished it, since
erroneously allowed and cannot be on- the entry was not canceled through fault
firmed, he may have repayment on compli- of the government, repayment of purchase-
ance with circular requirements - 679 money is denied -684

Certain lands (San Francisco district) were Where the entry was a second entry (tim-
withdrawn for a railroad (Central Pacific), ber-culture) and illegally made, but at date
but were rejected from the grant, and prior thereof the local officers were ignorant of
to restoration were embr aced by another the prior entry, repayment of fees and com-
grant (Southern Pacific), but were rejected missions is refused . .-- * 682
from it also; the odd sections were ordered Where there was no error on the part of
to be sold at minimum and the even sections the United States, and the entry (pre-emp-
at double minimum,and theapplicantbought - tion) was allowed on false proofs, the entry-
at the double minimum price; he cannot man, or his witnesses, swearing falsely that
have repayment .....-................. 679,680 he had not removed from land of his own, re-

There is no provision for the repayment payment ofpurchase-money is refused --.683,685
of the excess where the lands, reduced by The act of June 16, 1880, does not contem-
See. it, Act of June 15, 1880, were subse- plate repayment where the entry (indemnity
quently sold at double minimum price . 677 scrip location) was founded in fraud (ueliv.

Of the excess over minimum paid for rail- ery of scrip to one whose claim was without
road lands which lie within the exterior lim- right), even though the assignee was igno-
its of a grant (Northern Pacific), but which rant of the fraud -..................... 429
do not pass by it because they form part of Where the entry (pre-emption) is cancel-
a reservation (Bitter Toot Valley), is not ed for false swearing in the final proofs, re-
within the intention of the relief provided by payment of purchase price (Supreme Court
the act of June 16, 1880- .. . 675 scrip) will not be made -- ............... 5

There is no authority for repayment of
moneys deposited, under Sec. 2356, R. S., in Reservations.
in excess of the cost of the land purchased. 659 IN GENERAL.

Of the bonus voluntarilypaid for an entry Lands constituting government reserva-
ltimber-culture), where two or more appli- tions arenotsubjecttopreemptionorhome-
cations were simultaneously made, and the stead claims, and upon relinquishment are
preferred right of entry was put up at c regarded as a distinct class of public lands;
tion, is denied ................ 687, 688, 689 it has been customary, when Congress in-

Whe ea person was misled as to the char- tended to open them to entry, to express
acter of the land by a private survey, and such intention plainly; otherwise they are
relinquished his claim (desert-land), as re- subjeetonlyto appraisal and sale; (see, also,
sponsibility for the mistake does not rest on p521) . ....... . -. ... 604
the government, repayment is denied .- 694 The theory of the appraisal before sale of
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theselandsisthattimeenhancestheirvalue served by Congress or the Executive, but,
by the increase of population around them. . 610 being so held by former governments, did not

No mere de facto reservation or appropria- result to the public domain on acquisition of
tiun can defeat the rights of qualified claim- the country by the United States, but to
ants to the public land ..................... 849 special governmental use; it was sold Au-

Are created by law or order, and not by gust 31, 1871 .......................... 8... 397
mere markings on the official plats, whether Fort Brooke, Florida, duly relinquished to
of saline, swamp, mineral, or timberedlands; the Secretary of the Interior on January 4,
qualified claimants have the right to claim 1883, and plat of same sent by the Commis-
them, and to show that they are not of the sioner to the local office; said plat, without
character indicated . . ................ 847 accompanying instructions, did not open the

The failure of the plats to show the saline land to settlers; under the law the tract, re-
character of a tract does not subject it to duced to 14811 acres, must be ordered into
entry; it is reserved by the law, and not by market for appraisal and sale, and was not
markings on the plats . -.................. . 851 subject to settlement claims 6......... .. 603, 606

Unlawful settlement on abandoned reser- Florida; historical sketch of military res-
vations (military) is trespass ........ 822 ervations in - 607

INDIAN. Fort Cameron, Utah, though abandoned, is
not yet restored to the public domain; tim-

Riamath River, California, has been main- her cutting n it is within thejurisdictio of
tained since passage of act of April 8, 1864; the Land Department; settlement on it is
when selections for the Indians within it trespass- ............. ettlement.on. .822
are made, the question of restoring the re-
maining lands to-the public domain will be Residence.
considered-460 Compare with Abasndonent.

Fort Berthold, Montana and Dakota, made
by executive order May12,1870; the greater PRE-EMPTION.
part fell into a prior withdrawal for the The original settlement must be followed
Northern Pacific Railroad by executive or- by occupancy as the home of the settler... 637
der of July 13, 1883, restoring itto thepublie A failure to follow up settlement by estab-
domain; no rights by settlement were ac- lishing a residence, divests the person of all
quired in it ................. ............... 520 rights acquired by the settlement ---------- 574

Crow Indian, Montana; the Indian title Pretending to occupy a shanty, near his
was confirmed, not acquired, by the treaty employer's claim, without stove or coking
of 1868; the Northern Pacific Railroad may utensils, and for seven months of cold
not take materials for construction from it, weather occupying the house on his employ-
because it was not public land at date of the or's claim, is not legal residence . 602
grant . -.-............. 520 A pre-emptor must reside on the tract to

Bitter Root Valley, Montana, above the date of his entry; where he made home-
So-So Fork, did not pass to the Northern stead entry on February 11 and resided on
Pacific Railroad; inder act of June 15, 1872, the homestead until April 1, following date
but fifteen townships were to be sold atmin- of finalproof, his application forentryshould
imum price; the price of the remainder be rejected ...............-............. 622
should be fixed at double minimum - 675 One sleeping on his claim in a pen, or in

Ute fncompahgre and White River), Col- the open air, and intending to erect a habit-
orado, opened by act of July 28, 1882, with able dwelling so =soon ash ocen-
saving of rights of settlers in the ten-mile pation permits, maintains a satisfactory res-
strip west of the 107th meridian, which had idence ..-... 624
been mistakenly surveyed and settled on; Threats and other acts of intimidation by
the act legalized the illegal occupation, a violent man may excuse failure to main-
nothing more; it did nt save any rights, or tain a residence, which has been already es-
affect the pi ice of the lands ................. 780 tablished in good faith -0--------------- - 602

Fond du Lao, Minnesota; Indians may not Building and occupation peaceable) of a
out timber on it except to improve the land, house by a young man within twenty-five
and only after approval of their selections. 821 feet of a house built by a 3 ong woman, dur-

Kansas reserves; see Indian anas. ng her absence, both houses being built near

MILITARY. a spring, are not in themselves acts of intim-MILIARY.idation-.. .. ........ 630
Fort Abercrombie, Minnesota, opened by

act of July 15, 1882; held that under the act HOMESTEAD.
One who ha I cultivated and improved part Where entryman was absent, under act
of a forty since 1871, though never actually of Jne4, IS80 (as tolssor filire of crops),
residing on it, was entitled as against one he was constructively residing on the land 29
who hart begun settlement and residence in Resideneo is established the instant that
1881, with notice of the prior occupation . 206 a settler goes upon land for the purpose of

Fort Saint John, Louisiana, was not re- establishing it; that circumstances prevent
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his maintaining the residence does not af- Povertyjustifies temporary absences for
feet the question ... ........ 161 the purpose of obtaining means wherewith

Contest for change of, will not lie until the to improve a homestead ............. ... 149
expiration of six months and one day, ex- Absence is excused, where the entryman
elusive of the day of entry ................. 69 shows the illness of his wife and the nees-

Where one can show that he was guided sity of taking her away for treatment, to-
by an unrevoked though erroneous decision gether with improvement and cultivation. 156
of the General Land Ofice, in not establish- Where an excuse for absence is offered,
ing a residence, he is protected-5 1.54 such as poverty and sickness, and the evi-

The law requires a homestead settler to dence shows a mere pretense of settlement,
commence residence on the land within six without cultivation, improvement, or estab-
months from date of the entry; but the act lishment of a residence, it will not avail the
of March 3, 1881, authorizes the Commis- claimant - - - - 142
sioner-to extend this period for six months, An official, required to reside personally
where climatic reasons have prevented the in a town, may properly leave it for a time
residence- ........................... 145 and establish a good residence on public

Entry July 14, 1880; lumber purchased in land, where he intends to remove his family
November following, and a contract made and remain ;he fo A .. 161
for the erection of a house before January; The absence required by performance of
completion of the house, and residence in it, official duties elsewhere is excusable only
prevented by a severe winter; contest in- where an actual residence on the land was
itiated March 1881, and residence actually established ...................... 110,147
begun in April following; held that, under Where the absences aggregated more than
act March 3, 1881, the entry should be al- six months, but were not over four months
lowed to stand; (see also p. 163) ---. - 145 at any one time, and where good faith in cul-

The land is the entryman's home, if he es- tivation and improvement is shown, the
tablished residence on it, so long as his fam entry may stand .............. . 155
ily occupy it .............................. 82 The charge against a young woman of fail-

Only the wife shall be heard to prove ure to establish a residence isnot sustained
change of residence by showing that her by evidence showing the building of a house
husband deserted her . - ..... 81 (with other improvements), residence in it

The law requires residence in person; one for two days, and going into service for the
cannot establish a residence by proxy (by a purpose of earning money to improve the
woman not a member of entryman's family. 145 land ........................................ 162

Occupation in good faith of his house, by DONATIONS.
mistake built thirty yards outside of the For rulings, see Donations.
lines of his claim, is a constructive residence
on the land ............. 46 Res Judicata.

One remaining on his claim over nightonce The question of the right of purchase un-
or twice in six months fails to establish or der Sec. 2, Act of June 15,1880, was decided,
maintain a legal residence .. . 74,144,152 and, there having been no appeal, is elinm

Cultivation of the homestead, with tem- inated from consideration . ........ 94
porary sojourns on it, but with actual resi- A contested B's homestead entry, and C
dence on an adjoining tract, is not a compli- interpleaded, alleging settlement and im-
ance with the law; residence on the home- provement prior to B; the contest and inter.
stead is a condition precedent to title ...... 143 plea were dismissed, and the land was de-

One living and doing business in a town, cared bpen to entry; then B made addi.
whose wife lived with him and was also en- tional entry, and C contested it, alleging
gaged in business, cannot hold land against &f befbre; the question of the priority of
those seeking honies on it, by meager im- settlement and of right based on it is not
provements and occasional visits (aggregat- resjudc icata .. 121........ ... 121
ing one month in seven) to the claim ....... 159 Where surveyor-general refused to issue

The question of residence is one of inten- certiioates of location (Louisiana dona-
tion, and where one tempordfl s- I tion), and appeal was taken and afterwards
himself for the purpose of earning a liveli- withdrawn, the question is rejudiceata. 394
hood, not intending to change hisresidence, Where mistake or fraud (in certifying
meantime cultivating and improving the railroad lands to a State) is not alleged, the
land, it is excusable - - . 157 case will not be reopened for the purpose of

Claimant is excused from residing on the making a different disposition of the land,
land (1) where residence was established because a different rule in relation to such
but cannot be maintained because of official claims may subsequently prevail 497
duties elsewhere, and (2) where the widow Where a claim (pre-emption) to lands in
or heir of the settler makes claim .......... 74 railroad limits was rejected under the rules,

The facts which will excuse absence must it is res judicata between the claimant and
be such as rendered it compulsory -- .-.-152 the company, though the ruling causing the
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rejection has since been changed ........ 499, 501 From the moment a claimant enters in

A question decided finally in a contest be- person upon land open to such a claim (pre-
tween A and B may not be again brought emption), animo mnanendi, or rather with
up by protest by B against the reception of the intention of availing himself of the pro-
A's final proofs pre-emption) ............ 594 vision of the act referred to, and does any

Where the same uatter has been actually act in execution of that intention, he is a
tried, or so in issue that it might have been settler - . . . 629
tried, it is not again admissible ............ 595 'Actual settler, " as found in Sec. 2382,'

B. S., means actual resident .......-..-.. . 628
Review. An "actual settler" in the Kansas Trust

For rulings relating to, see under Contest. and Diminished Reserve is one who has
made bona-fide residence and improvement 187

Saline Land. The settler (Oregon donation) is the actor

Saline lands not expresslyreserved by law in securing the grant, who alone represents
or order, but merely by markings on the the claim until the final proofs are made by
official plats, are subject to agricultural him, his acts are the acts of his wife, his neg-
claim on proof of non-saline character, and let her neglect, and his abandonment her
the claim relates back to date of settlement abandonment1 .......... . 81
or filing . .............. .. 847 Is a personal act, and prior to such an act

The failure of the plats to show the saline neither the ownership of the improvements,
characterdoesnotsubject the land to entry, nor residence, cultivation, or improvement
for the statute reserves all salines, whether by an agent, can have any legal effect 188
marked on the plats or not . .. .. 851 Must be the act of the claimant himself,

Scrip, and the rights dependent on it are not en-
larged by the prior settlement and ocoupa-

INDEMNITY. tion of another, who has sold his pre-emp-
In relation to, see Private Claim. tion rights to the claimant . -... 560

Sioux HALF-BREED. No one can acquire a settlement right to
May not be located on land withdrawn for the public land by virtue of acts done on it

arailroad (Northern Pacific) while an Indian by an agent -.................... 175
reservation, and afterwards released ....... 520 Work on atract (diaginga ditch) donefor

another (a corporation) cannot be regarded
SUPREME COURT. as an act of settlement .....-...... 173

Is money within the meaning of Section No rights are acquired by settlement
2262, Revised Statutes ---------------------- 599 while the land is within a reservation (In-

VALENTINE. dian or military) ......... - . 521, 604
May not be located on lands valuable By driving stakes to indicate the site of a

mainly for pine timber within the reserva- house, at a time when he admits the right
tion in Michigan for the Ottawa and Chip- to the land to be in another, one does not
pewa Indians --- i ----------- o-----.. 190 perform an act of settlement. . 184

May not be located on a tract in Chicago, On abandoned homestead claims, uncan-
formed by accretion after survey on the lake celed,givesno rights; settlers mustexerciso
shore of the section . 338 diligence in ascertaining the fact of canel-

May be located on lots made by union of lation of the entries - ... 89
small tracts in adjoining quarter-sections -. 460 On land covered by an entry, must be ac-

May not be located on land covered by companied by residence, or other evidence
a pre-emption claim ........ -............... 594 of occupation, n order to take effect on can-

cellation of the entry .. -... ... 26,123
LAND WARRANTS. i4 Bone-fife settlement, ur improvement, on

For rulings, see R arrante. land bars a subsequent application nder

Selections. the timber and stone act . 336
See under Railroad Grants, State Grants, By aliens; see Alien.

and Swamp Grant. PRE-EMPTION.

Settlem ten1t. Going on the land and 4ectiug thereon a

GENERALLY. board with a statement of his claim upon it,
A settler is a person who, intending to and then leaving the Territry, isnot a good

initiate a claim under anylaw of the United settlement ....... ...... 621
States for the disposition of the public do- Made peaceably upon an uninclosed part
main, does some actconnecting himself with of a forty, occupied by a prior settler, is
the particular tract claimed, said act being lawful ... . . 630
equivalent to an announcement of such his When two settleon the same tract, the pre- 
intention, and from v hich the public gen- ferred right of purchase by the prior settler
erally may have notice of his claim 628 depends on his having conformed to the
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other provisions of law- ............... 575 considered in a contest by him on the ground

Is the sole basis of the pre-emption right, of fraudulent entry or abandonment .. 119, 620
and. where the filing covered the entire UNSURVEYED LAND.
quarter, limits it to the land actually set- Where'two settled prior to survey on a
tled on (the west half of a quarter section, forty, agreeing on a boundary, and both
where a possessory right to the east half claimed duly, one as pre-emptor, the other as
was by agreement maintained) - 637 homesteader, they may make joint entry-- 585

Speculative settlement may be proved by Where there was improvement bytwo set-
a contract made before entry to convey the tlers on the same forty-acre tract, with an
land after entry ........-............ . 781 agreed boundary-line, and they each duly

uasURVEYED LAND. made homestead entry embracing it, a joint
Settlers prior to survey on a forty may cashentryisallowed; hutifeitherrefusesto

make joint pre-emption entry .............. 588 unite therein within ninety days from notice,
Noticeby apriorsettlerto anothertokeep the entire tract is awarded to the other 104,150

his stock away from a tract valuably im- Where three persons embraced a forty-
proved by the former, is sufficient notice of acre tract in their homestead entries, the
claim to the forty in which said improve- entry of one of them, who had no improve-
ments are found by the survey to be ....... 588 ment on it prior to the filing of the plats,

Where valuable improvements exist on must be canceled . . 105
one forty, and three others adjoining were Where one was actually in possession of
regularly cultivated, and part of a fifth 160 acres at the passage of the acts of March
forty accidentally, there is no claim to the 3,1879, and May 14, 1880 (though prior thereto
fifth forty -. .-.-.-.- ----------- 589 he could enter but 80 acres), he was entitled

ATHERTON-FOWLtER. to enter it as a homestead ..........-- .... 141
For rulings in relation to the Atherton- Wheretherehasbeenbona-fidesettlement

Fowler doctrine, see under PUtle Land. and a pre-emption or homestead claim duly
made after filing of the plats, a temporary

HOMESTEAD. absence of the settler prior to making claim
SURVEYED LAND. does not forfeit the right . .. . 337

Settlement prior to act May 14, 1880, could
inure to the settler's benefit only under See- States and Territories.
tion 2273, Revised StatutesL .............. 575

The act of May 14,1880, is not retroactive,IBUNALS.
soas to cut off a valid adverse interest which Decision of officers of Virginia, charged
had attached prior to its passage- ......... 576 with duty of adjudicating laud claimswhere

On a tract, afterwards covered by a home- no appeal was provided for, is final, and
stead entry which (upon contest, rejected binds the parties and their privies- .. 13
for want of corroborating witnesses) was Decision of highest judicial authority of a
relinquished, takes effect immediately upon State, expounding a State statute, is as
relinquishment under Sec. 3, Act of May 14, much a pait of the law as if it were a statu-
1880, when there have been occupation and tory enactment -14
homestead application- . ............. 117 Decision of a court may not be attacked

Under See. 3, act May 14, 1880, cannot be in a collateral proceeding- ........ 365
made on land covered by a desert-land entry 26 GRANTS.

Under Sec. 3, act May 14, 1880, cannot be sEAT OF GovRaNiFNT.
made on land not subject to homestead en- Where the State (Missouri) was author-
try (mineral)- ....... . 35 ized to locate land, the selection and notice

A person resident on and intending to thereof to the surveyor-general and register
take as a homestead land covered by an un- attached the title to the land ............... 488
canceled entry, upon ancelation has three 'UNIvERIT.
months within which to file his claim - 123 Selection by the State (California) barred

One may not have the benefit of a home- a subsequent application for the land 578
stead settlement initiated while tract was SCUOOL LANDS.
covered by his own timber-culture entry, in Under certain acts Arsenal Island was sur-
the face of a contest against it for default. 26 veyed and set apart to the board of Saint

A settled (pre-emption) in 1879 and filed Louis public schools, and the selection ap-
April 20, 880; B settled on April 27, 1880, proved; under the law (Sec. 2449, R. S.) the
and filed two days after; A relinquished title of the United States was by the ap-
May 14, and made homestead entry May 17, proval fullyvested in thepublic schools and
1880; held that B's settlement took effect on their grantees . -.................... 457
relinquishment ...-... 620 The essential thing was the selection of

A homestead settler, claiming priority the lien la-id foT aportion of Section 16 (Mis-
over another who has made entry, must souri) disposed f; and the selection and
make application for the land within the entry vested title in the State ............ . 496
prescribed period, in oder to obtain recog- A selection ofindemnity under actof Feb-
nition of his rights; he cannot have them raary 26, 1859, recorded and uncanceled, ap-
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propriates the land and reserves it from boneficial,and,itspuirposebeingtofacilitate

other disposal .... --.... 626 bona-fide settlement, it should be construed

SWAMP, AILROAD, &C. soas notto hamperorembarrass applicants 208

See Swamp Grant, Railroad Grant, and General words in a statute, following par-

Private Claim. ticular words, apply to persons and things
of the same kind as those which precede - 271

ALABAMA. The maxim expreasi unius et exclusio ai-

Ln relation to, see under Mineral Lands. termis is applicable to See. 3, Act of June 14,

DAKOTA. 1878,limiting contests against timber-cult-

Clerks of district courts are authorized to ure entries to homestead and timber-cult-

take final affidavits in homestead and pre- ure claimants -28............... ..... 293

emption cases, whether or not the court The natural and persuasive presumption

holds sessions in the county ............... . 200 of intent may be overthrown only by words

A probate judge, when acting in his eli- of clear and unmistakable import. .. 349

cal capacity, may take the affidavit required A thing which is within the intention of

by See. 2294, R. S ------------ 209 the makers of a statute is as much within

A notary public or other officer may not the statute as if it were within the letter-.. 444

takeaffidavits or depositions in cases wherein Where a provision in an appropriation act,

he is interested as a relative, attorney, or of general application, is not expressly re-

otherwise- .. . . .. 213 strieted to the appropriation, it will be re-

A probate judge may take affidavits, as garded as a permanent enactment - 464

judge, in final homestead proof, and, as A proviso in restriction of a general grant

clerk, in pre-emption and commuted home- takes nothing out of the grant but the

stead cases, provided they be taken at the special matter contained in the exception- - 476

county seat at which the court is holden. . 224 Of a remedial act is to arise from aconsid-
eration of the old law, the mischief, and the

KANSAS. -remedy-.. . ........ ... 582

Under act admitting to the Union, is en- Statutes are to be construed and applied

titled to 5 per centum of the proceeds of according to their intent, and that is to be

cash sales of public lands; is not entitled t determined, if possible, from the language

a percentage of the fees received in home- employed - 605

stead and pre-emption filings, etc., which The word "children," in See. 2168, R.S., is

are no part of the price of the land, but are used in its natural sense and is not qualified

designed to defray the expenses of the local by reference to minority ---------- --- .. 611

officers ...-..........-.................. . 695 The words " disposed of," in the proviso

WASHINGTON. to See. 1, Act of March 12, 1860, mean sold

The county commissioners are not author- and title alienated ------------- .... 641

ized to select lands in lieu of Sections 16 and An erroneous construction of a statute,

36, unless actualsettlersoccupiedthem prior promulgatedas a ruling, has all the force of

to survey; after survey said sections were law until changed, and rights acquired or

not subject to pre-emption entry ---------- 626 acts done under it must be regarded as
legal ---------------------- . . 711

Statutes. " Person " includes corporation, and " en-
ACTS OF CONGRESS. try " includes a selection, under Sec. 2, Act

of June 16,1880 (repayments) --681

List of those cited and construed .-. 863 " Sales of public lands," within the mean-

Are operative from their date, and are ing of the land laws, are cash sales only ---- 695

constructive notice to all - 30 Actual settler," in Sec. 2882, R. S., means

Act of August 18, 1856, relative to certain actual resident-628
reservations in Florida, waslocalinits char- Words in the Revised Statutes importing

acter and therefore excepted from the gee- the singular number may include severalt

eral repealing clause of the Revised Statutes
Sen 5586)-604 persons or things, and words importing the

ec. ---------------------------------- 604 plural number may include the singular 756

REVISED STATUTES. "As near as practicable," in Sec. 2331,

List of those cited and construed . 864 Revised Statutes means as nearly as is rea-

STATE LAWS. sonably practicable ....................... 764
STAeund taes and Serrftorfes. The title of an act may not override its
See under States ad Tierritories. text, but may gv nisgtit t u-

tx,b a give an insight into its pur-.

CONSTRUCTION. pose and scope -------- . .. ----------. 825

The act of March 3,1879, as applied to the Consequences are to be considered in ex-

settler, is to be equitably construed ........ 30 pounding laws where the intent is doubtful,

Where the construction of the language but the principle is to be applied with cau-

of a statute is doubtful, courts will prefer tion .......... - -858

that which will confirm rather than destroy If the words would fairly admit of differ-

any bona-fide transaction or title -......... 70 ent meanings it would be right to adopt that

Thelaw (Sec. 2294, R. S.) ispermissive and which is more favorable to the interests of
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the public; applied (by the court) to a land I a tract (platted as a lake) in the list of se-
grant act, where the grantees may be sup- lections did not release the title, which
posed to have drawn the act ................ 858 passed to her by a grant in presenti . 546

Stone Entry. Certain selections (Louisiana), havingStone Entry. ~~~~~been made within the claimed limits of a
For rulings, see Timber and Stone Act. confirmed private grant (Houmas), since

survey was extended over part of it, but be-
Survey. before its boundaries have been determined,

See Islands, Mining Claim, Private Claim, sbould, together with the survey, be can.
Public Land, and Swamp Grant. celed.... ..... ....... 651

The right of the State (Louisiana) to
Swamp Grant. swamplands other than those heretofore

TITLE BY. selected, which are not otherwise appropri-
The act of September 28,1850, was a pres- ated, cannot be abridged . . 654

ent grant, vesting in the State (California) Pending consideration of the State's claim
from the day of its date the title to all the entries may not, but filings may, be made 641
swamp and overdowed land then not sold, Act of July 23, 1866, Sec. 1, has no refer-
and requiring nothing but determination of. ence to swamp claims; after patent there-
boundaries to make it complete 472, 645 under to a pnrchaser from the State of Cal-

All the swamp lands were granted, and ifornia, it may not be again claimed under
they have remained so granted ever since. - 670 the swamp grant . ... 643

CHARACTER OF LAND. When the State (Missouri) has completed
any part of its indemnity proofs, they are to

The grant of 1850 was for " all legal sub- be filed in the local office and duly certified
divisions, the greater part of which is wet and forwarded to the General Land Officee- 644
and unfit for cultivation; " when the char- Forfurther rulings on selections, see under
acter of the greater part of a legal subdi- State Grants and Railroad Grants.
vision has been ascertained by duly consti-
tuted authority, the character of the whole CERTIFICATION.
of that subdivision is ascertained ...... 472, 644 Where swamp lands (32,102 acres) wereiin-

A meandered lake, which was at date of properly certified to the State (Minnesota)
the grant covered by shallow water, mainly under a grant for a railroad (Lake Superior
from surface drainings, was entirely dry in and Mississippi), and conveyed by the State
1842 and again in 1850, and was largely to the company, upon a reconveyance to the
drained by the county in 1864, passed to State by the company or its successors,
the State (Iowa) by the grant 544 patents may issue to the State under the

Land in a valley, subject to overflow an. swamp grant - .-- ----------------- 642
nuallyin the spring and fall, caused by melt. Although the lands may have been certi-
ing snow and rains, but which afterward is fled (1852) to the State (Louisiana) under a
fit for plowing and cultivation or hay-grow- survey originally erroneous (as to charac.
ing, is not swamp land ............. ....... 651 ter), as shown by asubsequentsurvey (1879),

The Secretary has the power, and it is his the certification was equivalent to patent,
duty, to determine what lands were of the and the United States has no further owner-
description granted . -. .................. 658 ship in or control over them, until set aside

Whether lands are swamp or overflowed by due course of law ......-.............. 652
is a question of fact, of which the field notes See, also, under Ratlroad Grants and State
on the plats are not conclusive evidence - . 849 Grants.

STATE SEGREGATION. Tenant.
Where the State (California) survey isnot Where one went upon the public land as

according to therectangular system, amend- the tenant of another, who has absented
ment of the plats showing State swamp himself without claim to it, be may make en-
segregation is disapproved 470 try of it in the absence of fraud ... . 135

The real object of the desired amendment Compare with Agent.
is to secure the dsignation of Lot 1 as -

swamp land; in this case th plat must be Timber Culture.
so amended, as the greates part of the forty APPLICATION.
was returned as swamp -471, 645 For rulings, see Application,

SELECTIONS.
Selections (Louisiana) made after the loca- AFFIDAVIT.

tion of a private land claim, and approved In relation to, see Affidavit.
subject to all valid objections, passed no ENTRY.
title unless it should be found. on final ad- For effect, change and cancellation of, see
judication, that sene of them are not re- Entry.
quired to satisfy the confirmation - 393 Fraudulent and Illegal; see Fraud and

The failure of the State (Iowa) to include - Illegality.
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As to amendment of see Amendment. become unfit for use as timber (decayed at
See Relinquishment and Reinstatement. the heart) ............................... 272, 274

BY WHOM. May be made where the trees (200), con-
May be made by a deserted wife (with finedto apointoflandbetweentwosloughs,

children) as the head of a family ..... ..... 311 were dead, dying, or decaying at the top. 273
May be made by a citizen, who, when an May be made where there are but a hun-

alien innocently made a prior entry which dred, or a half acre of, trees confined to the
was canceled for non-compliance with law.. 250 margin of a stream ...........- --------- 274

May be made by one whose former entry A section where there was formerly an
was canceled because made on land ocou- adequate supply (40 acres) of naturally.
pied and improved by another 118 growing timber, which has been cut off, is

May be made where causes beyond the not devoid of timber ...... . ............. 27D
entryman's control (the establishment of a Whereapplicantprovesthatthemarkings
cattle trail) destroyed the land first entered on the plats, showing timber, were errone-
for timber-culture purposes...... ....... 327 ons, entry should be allowed as of date of

May be made by one who was not allowed application ....... .......... 859
to amend a former entry, because of the in- CONFLICTS.
terposition of other rights, where the equi-
ties were with him ...................... 253, 254 - See Mineral Land, Railro ad Grant, eser-

May be made by a local officer, or clerk, vations, (ft.
butnot by a special agent, in a district other For the Atherton-Fowler doctrine, see
than that in which he is stationed .......... 313 under Public Land.

By officers and employes of the Land De- REQUIREMENTS.
partment; see under Land Department. ACTS OF 1874 AND 1878.

As to citizenship, see Alien. Entryman under act of 1874 became en-
WHEN. titled to benefits of act of 1878 (as to area to

Entry allowed during pendency of con- be cultivated) at date of its passage ....... 280
test may stand, there being now no adverse BREAKING.
right; (see p. 55) ...... -........ ..... 244 The entryman is entitled to a fall year, ex-

WHERE, elusive of the day of entry, in which to
Respecting land in fractional sections, see break the first five acres . ............. 249, 295

under Public Land. The purpose of the law is attained by a
Will not be allowed where there is aprior thorough overturning of the entire area,

entry in the same section, though contest whether by plowing or otherwise (grub-
against it is pending ..... 34..... .. 3 4 bing), so as to fit it for cultivation 264

May be allowed where there is a prior When one enters land with knowledge of
timber-culture entry which is illegal (be- its unfitness for tree culture, he will be held
cause of conflict with a certified entry) and to a strict compliance with the requirements
cannot go to patent .............. 256 of law (breaking) 265

May be made on land covered by a pre- CULTIVATION.
emption filing, and takes the land on failure Hoeing around young trees and permitting
by the pre-emptor to make final proof in a growth of grass and weeds between them,
the time required ---------- 593 which is necessary to insure their protec-

By contestant of a homestead entry, may tion in a cold climate, satisfies the law..... 305
be for part of the land and contiguous land; Whilst the requirements of the law must
by contestant of a timber-culture entry, is be carried out fully, nevertheless the ob-
restricted to land in contest, unless less than ject of the law, "to encourage the growth
160 acres, when contiguous land may be in- of timber," should always be kept in view
eluded .. 289 in determining the question of compliance

DEVOID OF TIMBER. with them ------ - -- . .... .... 306
Must he made in a section " composed ex. The entryman is not to be held respon-

clusively of prairie lands or other lands sible for an incendiary fire, or for a flood,
devoid of timber," thatis, composed of lands which destroys his trees ------ ------------ 307
naturally devoid of timber ................. 271 For comparison with the homestead law,

Whether a given section is devoid of tim- see Cultivation.
beris to be d emtmned by inquiringwhether PLANTISG.
nature has provided limber which in time Unfavorable weather excuses the failure
will become an adequate supply for the of the planting, where diligence in remedy-
wants of the people likely to reside on it ..- 267 ing it was exercised ........ ....... 314

Where the timber growing in a section is DEFAULT.
confined to fixed limits, with no prospect of At the moment of defaultttheland is open
spreading, and is inadequate in quantity (500 to entry by the first legal claimant, notwith-
trees), entry is allowed ....... ............ 268 standing that an illegal contest is pending

May be made where the trees (450), con- against it ...... 266, 281, 297, 318
fined to the margin of a stream, at maturity If the entryman has cured or begun to
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cure the default in good faith, contest will settler may use the timber on the land- ftr
not lie ... -......... ..... 262, 263, 302 fencing or other needful purposes; a prior

FINAL PROOF. occupant has no right to rails or to other
It is the duty of the Land Department to timber out upon it . ....................... 815

see that the trees are of such size as to ren- the homestead settler cut on his
der their continued growth without fnrther land and sold certain posts and railroad ties
cultivation or protection reasonably certain. 210 under the supposition that he had a legal

The time consumed in preparing the land right to do so, and where it appears that he
and planting the trees is computed as part has taken and is holding his claim in good
of the required eight years of cultivation faith, the infraction of the rule against such
and protection ---------- 309 timber cutting will be overlooked ........ 815

At the expiration of the eight years from A settler on unsurveyed land intendingto
date of entry one-half of the trees (3,875) make it a home and to take it under the set-
must have been growing for five years, and tlement laws when surveyed, is justified in
the remaining half for fouryears ....... 310,328 doing whatever clearing is necessary to-put

When the trees (22,600) are not of a satis- in a crop, and may cut and sell the timber to -
factory growth at the end of eight years, aid him in so doing, or may sell timber for
without fault of the entryman, the law the support of his family while clearing the
allows him five years additional time .309 328 land and putting in a crop .................. 817

Facts in relation to the growth and size Hereafter (December 7, 1883) the special
of box-elderi ash, and catalpa trees ........ 310 agents will make no report of timber cut-

For general rulings, see inal Proof. ting by homesteaders or pre-emptors on
their claims unless they find the entry to be

Timber Cutting. fraudulent (cases suggested), or unless itbe

PUBLIc LANDS. conclusively established that the timber
MINERAL. was not cut for clearing the land or for other-

Cut prior to act of June 3, 1878, and such legitimate purposes 819
as by said act would be lawful after said BY OTHERS.
date; proceedings will not be instituted.... -- 823 Where the trespass is on an additional

Miners and others inhabiting mining dis- homestead claim, the settler, who fully com-
tricts may cut, or employ others to out, tim- plied with the law in his original entry, has
ber from mineral lands for domestic use.... 823 exclusive right to the timber and must him-

Where coal suitable for fal exists in the self bring action in the local courts ........ 810
neighborhood, timber for fuel should not be So long as the lands are occupied in good
cut by a mining company .................. 827 faith under the pre-emption law, the duty

Coal lands are not mineral lands within of protecting the timber does not rest on the
the meaning of the act of June 3, 1878 ---- 827 government; otherwise, where the land has

Where the timber was cut on coal lands been fraudulently obtained as a pre-emption
under the mistaken belief that they were or homestead ......... 810
open to such cutting, a proposition to pay RAILROAD LIMITS.
stumpage-rate of 75 cents per thousand TNDEMITY LAND.
feet of lumber may be accepted ............ 828 The company (Northern Pacific) may not

NON-MINERAL. sell the timber on land within its indemnity
Cut before title to the tract passed from limits which has not been selected ; a selec-

the government is not part of the realty, tion to become effective on title needs the
and does not pass with it; its value may approval of the Department . 819, 820
afterwards be sued for by the govern- It is the duty of the government to pro-
ment ...........-...... . 776 tect the timber upon all the lands within the

Where landwas in a miningregion,though unsurveyed granted limits of the railroad
not mineral, and the timber was used in (NorthernPaific) -. . 828
building a smelting furnace and a new CONsTRuCTIoN MATERIALS.
town, the lumber company's offer of $1.25 Surplus or refuse timber cut (from min-
per 1,000 feet of sawed lumber, its value in eral lands of the United States by a timber
the tree, may be accepted ---- ... 824 agent) for railroad construction may not be

A homesteader who by mistake resided exported from the State or Territory ... 811
and cut timber without his lines, and over An agent cutting timber for railroad pur
more land than an entry could have covered, poses is not entitled to the surplus or refuse
may amend his entry so as to include the timber cut frolii public lands, mineral or
land he resided on, and so as to subject the otherwise, without paying stumpage value
government to the least loss; neither he for it ----........------..-.-. 814
northose whoboughtthetimberfrom him RESERVATIONS.
should be prosecuted - .... ........ ........... .808 Fond du Lac, Minnesota; the Indians may

SETTLERS' CLAIMS. not lawfully ut timber from selections not
BY SETTLERS. approved by the Department, nor from ap-

Until homestead entry is finally perfected proved selections except for the purpose of
the land belongs to the government; the improving the land ....... ....... 821
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Fort Cameron, Utah, is abandoned, but a survey is made; and that he should be al-

not yet restored to the public domain; tim- lowed to have a survey under the special
-bereuttingonsuchreservationsiswithinthe deposit system, and to pay for the land un-
jurisdiction of the Land Department; tim- der whichever of these laws is applicable - 831
ber cut must be released to the United Where one mistakenly and, as alleged, af-
States .......... -........ ........ 822 ter reasonable inquiry, deemed the land not

PURCHASERS. public, and, buying a "possessory timber
The owner of stolen property may reclaim claim " on it, out timber in 1880 and 1881, he

it or demand fll value from the purchaser, may settle by purchasing the land .-. 833
notwithstanding the fact that the purchaser Where the trespasser purchases but part
had bought it in good faith and ad paid of the lands trespassed n, he is liable for the
fLll value for it ..... ..... 837 depredations on the remainder of them; if

A cut the timber and converted it into the purchase is made by other parties, his
lumber, which he sold to B; B sold it to C, liability still remains ................ ...... 832
who was ignorant of the trespass; held, Timber and Stone Act
that B and C may be held jointly responsi-
ble fur the value as lumber 835 APPLICATION.

Purchasers of public timber must pay its A prima-facie valid pre-emptioun fiig,
stumpage value in case of unintentional or other claim of record, bars a timber
trespass, but the full value where the tres- application (unaccompanied by an impeach-
pass was willful -----. .... ment of it)-........... ...... ... . 633

Where certain mill companies procured The preliminary affidavit docs not bar
ignorant and irresponsible men to do the homesteadentry pending publication, which,
cutting, suits should be brought against the however, is subjeetto the rights of the prior
mill-men- ...... . 840 claimant (timber) if established at final

A purchaser who induced the trespass proof-33................ .... 333,336
must pay the purchase price of the logs .. 841 An application (timber) initiates a valid

claim to the tract, in like manner as a pre-
LEGAL PROCEEDINGS. emption declaratory filing; the applicant

Must not be instituted against alleged has a preferred rigt against ever3 body but
timber depredators unless directed by the the United States and one claiming a prior
attorney-general, or until the special tim- right to the land .............. . ..... 334
beragent has been so instructed by the Land For general rulings, see Ayplicatio.
Department; but in cases of emergency,
where immediate action is necessary to pro- ENTRY.
teat the government, he may apply to the An entry (timber) is barred by a prior
United States attorney to institute proceed- homestead settlement, irrespective of the
ings ........ - ....... - 841 characterof the land- --------- . ... 172

Neither a married woman nor a minor
CONDONATION OF TRESPASS. may make entry .......... ......... 332 -

See. 1, Act of June 15,1880, provides that An entry may embrance non-contiguous
persons who committed trespasses on the tracts .......... -..... ....... . 332
public lands, not mineral, prior to March 1, The timber applicant must show that the
1879, may secure themselves against crimi- land was uninhabited, unocupih d, and un-
nal and civil proceedings by purchasing the improved by others, and that it is unfit for
lands at the government price . 829 cultivation and chiefly valuable for timber. 632

The parties committed the trespass in No- For general rulings, see Entry.
vember and December 1877, were sued civ-
illy, and on compromise in April 1880 the ADVERSE CLAIM.
suits were withdrawn; on November 9,1880, The existence of a valid settlement or im-
they applied to purchase the land: held, provement is fatal to the claim, irrespective
that as they were criminally liable at date of the question of character of the land- . 336
of application, which was within three years The "adverseelaim," orthe "valid claim,"
from date of the offense (Sec. 1046, R. S., and in Sec. 3 of the act, is one initiated prior to
Act of April 13, 1876), they were authorized the application; it must be filed during the
to purchase the land ........-............ 829 publication ........................... . 334

The trespasses were committed from 1870 A claim initiated subsequently to the ap.
to 1878, the land being then and now unsur- plication confers no rights, and may not de-
veyed (California); on June 4, 1883, the lay entry on the required proofs; if the
trespasser offered to purchase the land un- United States do not pass title, the subse-
der the act of June 3 1878, which in terms quent claimant has the next best right to
applies to surveyed lands: held, that the the land .....-.......-.... ....... 334
facts bring the case within the remedy of RELINQUISHMENT.
the act of June 15, 1880; that the delay in A relinquishment of a claim prior to final
purchasing caused by the want of a survey proof confers no rights on the person obtain-
does not render the law inapplicable when ing and filing it ......... ...................- -3

4531 L 0-58
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For general rulings, see Relinquishment. A timber-culture entry may not be made

PROTEST. within the incorporated limits of a city or

A party not in interest may appear at any town-614 ............ .............. 634
time, alleging illegality in espect of the If land is mineral it is subject to location
qualifications orproceedings of theapplicant, only underthemining law, without reference
the ona fides of his application, or the har- to its relative value for town-site purposes;
acter of the land; the only issue is the legal- this ruling was changed by circular Septern
ity of the application, and the burden of her 22, 1882 ...........-. ... 717,718
proof is on the timber applicant - 336 W arrants

The proviso to Section 3 of the act con-
templates a protest, after entry, against the MILITARY BOUNTY LAND.

issue of patent, founded on an alleged pi- Are receivable only in the form of loca-
ority of right1 1---------- . . 336 tions, and not in payment of preemption

The allegation of a person (claiming a set- entries; manner of locatino-them explained. 673
tlementright) that t lie land is valuable chief- VI GINIA MILITARY LAND.
ly for agriculture does not properly consti- The grant of one-third additional bounty,
tutea" contest,"in whichtbeadverseclaims by the State act of October 1780. was in-
of the parties are to be adjudicated; it is a tended only for the benefit of those officers
protest putting that one fact in issue for whom a provision for bounty-land bad
only ...... .. ..... ................... 633 been previously made ............- . 12

CHARACTER OF LAND. Amajor-generalwas entitledto 15,000 acres
Where the soil is ablackloam and suscepti- under the State act of October 1780, and to

ble of oi dinary cultivation, except in minor one-sixth additional for each years' service
portions where it is rocky or steep, it is not beyond the term of tsix years, under the act
subject to entry-61 ............ . 633 of May 1782 - . .. . 14

The act was intended to allowtimberentry Warrants issued in June 1783, to amount
of tracts in broken, rugged, or mountainous of 17,500 acres, for seven years' service as
districts,with soil unfit for ordinary agrictlt- major-general, ending May 30, 1783, were in
ural pui poses when cleared of timber. 632 full satisfaction of the claim .. - .. 9

Theactidoesnot contempatethatthelands The decisions of the officers ef the State,
must be wholly unfit for cultivation, after charged with the duty of issuing the war-
removal of the timber, but that they must rants, are final, and bind the parties and
be unfit for ordinary cultivation and valu- their privies-1 ................ 13
ble chiefly fortimber; cases suggested - 1 36 A claim for the issue of scrip for 5,833*

acres additional, founded on a warrant issued
Town Site. in 1882, will not be entertained ............ 14

The term "actual settler " in Sec. 2382, t.
S., means actual resident; when one or two Water Right.
lots areentered, theentryman mustactually Aplication for a water right under guise
reside on one lot ..........- C..2...... 28 of a placer claim will be rejected ........... 774

C


