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Agenda 

SOUTHCENTRAL ALASKA SUBSISTENCE REGIONAL ADVISORY COUNCIL 

Hilton Garden Inn — Anchorage, Alaska 
February 20–21, 2013 
8:30 a.m. – 5:00 p.m. 

PUBLIC COMMENTS: Public comments are welcome for each agenda item and for 
regional concerns not included on the agenda. The Council appreciates hearing your 
concerns and knowledge. Please fill out a comment form to be recognized by the 
Council chair. Time limits may be set to provide opportunity for all to testify and 
keep the meeting on schedule. 

PLEASE NOTE: These are estimated times and the agenda is subject to change. 
Contact staff for the current schedule. Evening sessions are at the call of the chair. 

*Asterisk identifies action item. 

1. Call to Order (Chair) 

2. Invocation 

3. Roll Call and Establish Quorum (Secretary) .................................................................................... 3
 

4. Welcome and Introductions (Chair) 

5. Review and Adopt Agenda* (Chair) ................................................................................................. 1
 

6. Election of Officers (DFO) 

A. Chair 

B. Vice-Chair 

C. Secretary 

7. Review and Approve October 15-16, 2012 Meeting Minutes* (Chair) .......................................... 5
 

8. Reports 

A. Council member reports 

B. Chair’s report 

C. 805(c) Report/Summary of FSB Actions 

9. Public and Tribal Comment on Non-Agenda Items 

A. Cooper Landing Fish — Customary Trade ...............................................................................13
 

10. Old Business (Chair) 

A. Susitna-Watana Hydro Dam Project — Relationship of climate and environmental changes 
considered for the proposed project 

B. Briefing on the Oct. 23, 2012 Chinook Salmon Symposium (George Pappas) 

C. Approve Draft Annual Report for FY2012 ...............................................................................17
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Agenda 

D. Delegation of Authority for Wildlife-Cordova District (Milo Burcham) 

11. New Business (Chair) 

A. Rural Determination Process* ..................................................................................................26
 

B. Call for Wildlife Regulatory Proposals*................................................................................... 29
 

C. Review and Comment on Draft Tribal Consultation Implementation Guidelines* 

D. Customary and Traditional Use Determinations ...................................................................... 32
 

12. Agency Reports 

A. OSM 

1. MOU with State of Alaska — Update 

2. Budget Update 

3. Staffing Update 

4. Request for Fisheries Resource Monitoring Proposals 

5. Regulatory Cycle Review 

6. Briefing on Consultation with Tribes and ANCSA Corporation .......................................86
 

7. Upper Cook Inlet Chinook Taskforce Meeting (LT Staff) 

B. Chugach National Forest 

1. Revision of the 2002 Chugach National Forest Plan ......................................................... 88
 

C. USFWS 

D. BLM 

E. NPS 

1. EA update — NPS alternatives for antlers considered for subsistence use 

2. Status of Mentasta Caribou Herd 

F. ADF&G 

G. Native Organizations 

13. Future Meetings ................................................................................................................................ 90
 

A. Confirm date and location of fall 2013 meeting* 

B. Select date and location of winter 2014 meeting* 

14. Closing Comments 

15. Adjourn (Chair) 

To teleconference into the meeting, call the toll free number: 1-866-560-5984, then when prompted enter 
the passcode: 12960066 

The U.S. Fish and Wildlife is committed to providing access to this meeting for those with a disability 
who wish to participate. Please direct all requests for accommodation for a disability to the Office of 
Subsistence Management at least five business days prior to the meeting. 
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Agenda 

If you have any questions regarding this agenda or need additional information, please contact 
Southcentral Council Coordinator Donald Mike at 907-786-3629 or contact the Office of Subsistence 
Management at 1-800-478-1456 for general inquiries. 
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Roster 

REGION 2—South Central Alaska Regional Advisory Council 

Seat 

Yr Apptd 
Term 
Expires Member Name & Address

 1 2007 
2013 

Robert J. Henrichs 
Cordova 

2 2003 
2013 

Douglas Floyd Blossom 
Clam Gulch

 3 2003 
2013 

Richard Greg Encelewski 
Ninilchik 

4 2010 
2013 

Mary Ann Mills 
Kenai

 5 2010 
2013 

Lee Ray Adler 
Glennallen 

6 2003 
2014 

Gloria Stickwan 
Tazlina

 7 2011 
2014 

James R. Showalter 
Sterling

 8 2011 
2014 

Michael V. Opheim 
Seldovia 

9 2011 
2014 

Andrew T. McLaughlin 
Chenega Bay 

10 

11 

12 

13 

2009 
2015 

1993 
2015 

2003 
2015 

2013 
2015 

Judith C. Caminer 
Anchorage 

Ralph E. Lohse 
Copper River 

Thomas M. Carpenter 
Cordova 

Herman N. Moonin, Jr. 
Anchor Point 

Secretary

Chair 

Vice-Chair 
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Draft October 2012 Meeting Minutes 

MINUTES
 
Southcentral Subsistence Regional Advisory Council 


October 15 -16, 2012 

Islands and Oceans Visitor Center 


Homer, Alaska 


COUNCIL MEMBERS 
Ralph Lohse, Chairman, Lee Adler, Doug Blossom, Judy Caminer, Greg Encelewski, Robert 
Henrichs, Elsie Kanayurak, Andrew McLaughlin, Mary Ann Mills, Mike Opheim, James 
Showalter, Gloria Stickwan 
Absent: Tom Carpenter(excused) 

Council Coordinator: Donald Mike 

Native & Nongovernmental Organizations and Public 
Native Village of Eyak; Native Village of Eyak: Ivan Encelewski, Madeline Thompson, Kenny 
Odman, Darrel Williams, Vija Palagius 
Emily Ford, Alaska Energy Authority; Tracie Krauthoefer, Anthropologist HDR Alaska; 

Patty Graham, Homer 
Dean Cavostacof, Village of Ninilchik 

On Teleconference 
Robert Stovall, Forest Service Seward; Drew Crawford, ADFG Subsistence 

FEDERAL AGENCIES 
U.S. Fish & Wildlife Service Office of Subsistence Management: Donald Mike, Pete Probasco, 
Steve Fried, Karen Hyer 

Bureau of Indian Affairs: Glenn Chen, 
Bureau of Land Management: Sara Bullock 

National Park Service: Barbara Cellarius, Eric Veach, Dave Nelson 

U. S. D. A. Forest Service: Milo Burcham, Steve Kessler 

U.S. Fish & Wildlife Service: Andy Loranger, Doug Palmer; Kenai NWR 

ALASKA ENERGY AUTHORITY 
Brian Cariage 

ALASKA DEPARTMENT OF FISH AND GAME 
Mark Birch 

CALL TO ORDER Meeting called to order by Chairman Lohse. 
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Draft October 2012 Meeting Minutes

 ROLL CALL 

INTRODUCTIONS 

 INVOCATION 

REVIEW & ADOPTION 
OF AGENDA 

REVIEW & ADOPTION 
   OF MINUTES 

COUNCIL REPORTS 

Chairman Lohse requested the Coordinator call roll.  Eleven 
Council members present and one absent.  Quorum established. 

Introduction of Council members, staff, agency, tribal 
organizations and public. 

Invocation led by Ms. Mary Ann Mills 

Add agenda item under new business, Kenai king salmon 
task force meeting.  Reverse agenda item 11 and 12, agency 
reports. Agency report 12 will incorporate discussion prior to 
addressing new business. Presentation of the Susitna-Watana 
Hydro project moved to time certain for 2:00 pm. 

Mr. Henrich moved to accept the agenda as amended. Meeting 
agenda approved. 

Mr. Henrich moved, 2nd called, to adopt the March -
2012 meeting minutes. Discussion. Ms. Caminer moved to 
amend the minutes to remove a notation error in the minutes.  
Mr. Larry Williams, as noted in the minutes was not at the 
SCRAC meeting.  Second called by Mr. Encelewski. Notation 
error to be removed.  Amendment passes. 

 Mr. Henrich moved to adopt the minutes as amended.  Second 
called. Motion carries. 

Council member’s reports:  Ms. Mills reported salmon returns 
was low on record, for the Kenaitze Tribe educational fishery. 
Concerned about why the run and counts are low. 

Mr. Encelewski reported the Ninilchik Educational fishery was a 
disaster year.  The educational fisheries only harvested a small 
number of kings out of a quota of 75.  
Mr. Blossom reported on activities of sport fishery out of the 
Homer harbor.  Sportfishers are limiting on their harvests of 
kings. 

Mr. Henrichs reported on the Native Village of Eyak educational 
fishery.  He reported the Tribe harvested their quota on sockeye, 
not many kings were harvested.   

Ms, Kanayurak reported the Kenaitze Indian Tribe harvested 14 
kings. The Tribe has 1405 members enrolled for the educational 
fishery.  Fourteen kings are not enough for the whole tribe. The 
fishery was closed due to a poor run.  

Subsistence Regional Advisory Council Meeting 6 



 

Draft October 2012 Meeting Minutes 

PUBLIC Testimony 

COOK INLET 
FISHERIES PROPOSALS 

OLD BUSINESS 

Mr. Adler reported that the Copper River reds returns was a good 
season. Mr. Adler commented that to get more kings, managers 
need to allow more kings to reach the spawning grounds.  Mr. 
Adler also reported on the community hunts for moose in Unit 
13. 

Mr. Dean Cavostacof, Village of Ninilchik, provided testimony 
on subsistence fishery and resource stewartship. 

FP13-15 requests that the expiration date for the community fish 
wheel salmon fishery on the Kasilof River be removed from 
regulation allowing continued operation of the community fish 
wheel. 

Ms. Karen Hyer presented the staff analysis.  The OSM 
preliminary conclusion is to support the proposal to remove the 
sunset clause. 

ADFG comments:  ADFG recommendation is to oppose the 
proposal expressing its concern of conservation concerns about 
the fish stocks in the Kasilof River. The ADFG also 
recommended the fishery be approved on a temporary basis if 
adopted, for an additional three years. 

Tribal/Village comments:  Mr. Ivan Encelewski and Mr. Darrell 
Williams commented the Ninilchik Tribe is in support of the 
proposal. Mr. Williams provided a power point presentation of 
the Tribes fishwheel being built and finally deployed on the 
river. 

Mr. Henrichs moved to adopt FP13-15 and second called by Mr. 
Blossom. 

Discussion: The Council stated there are no conservation 
concerns and the temporary fish wheel has shown to be a benefit 
to subsistence users. The community supports the fish wheel 
and work towards the wheel to be more successful and efficient.  
Ms. Caminer called for the question.  Motion carries. 

Kenai NWR – Chugach NF Delegation of Authority: Mr. 
Andy Loranger (FWS) and Mr. Milo Burcham (USFS) briefed 
the Council on the delegation authority for the Federal agencies 
to issue emergency special action to protect/manage the moose 
population in Unit 15B West and Unit 7. 

Discussion: The Council commented the delegation of authority 
authorized by the Federal Subsistence Board has worked well. 
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Draft October 2012 Meeting Minutes 

Consultation with the Council on management of the moose; the 
Council was pleased with the actions taken to protect the herd. 

Review of Draft MOU 
Mr. Steve Kessler presented the briefing document to the  

Council on the Draft MOU. The State and Federal agencies 

initiated a MOA in 2000. The MOA was renegotiated and an  

MOU was signed in 2008. The MOU is now under review as a  

result of the 2009 Federal subsistence program review initiated  

by Secretary Salazar.   


State and Federal MOU working group members met twice, in  

the winter 2012, to review the RAC, and other comments 

received, and to develop proposed modifications to the 2008  

MOU. The RACs provided comments on the MOU, and the  

comments were incorporated to the MOU. The working group is  

seeking additional comments from the RAC on the Draft revised  

MOU. 


RAC Comments:  

-Incorporate “local knowledge” and also include TEK in Section 

III. 3. Reflects information from local experts from the region,  

not just users.  

-local knowledge as well as TEK is consistent with ANILCA 

-Include “Indigenous” in Section IV 2.  

- I. Preamble, replace “harvestable surplus” with“healthy 

population”.     The term “healthy population” language is  

consistent with ANILCA. 

- Section V. 8. The Council commented, when necessary, 

signatories of the MOU give the RACs the opportunity to review  

the MOU. 


Alaska Railroad: Moose mitigation 
Mr. Tim Sullivan and Mr. Tom Brooks of the Alaska Railroad 
briefed the Council on moose mitigation measures on the rail 
system.  The Council requested a status report on moose 
mortality on the rail system at the next RAC meeting. 

Susitna Watana Hydro Project 
Mr. Brian Carry, Alaska Energy Authority, presented the 
Council with a presentation of the Alaska Energy Authority’s 
Susitna Watana Hydro proposed project.  Background 
information was presented leading to the existing proposed 
project. The project is undergoing an extensive study 
encompassing the Susitna River system.  The study is essential 
in developing the project while protecting the environment.  The 
initial study project will be ongoing from 2012 to 2016.  

Discussion: Caribou migration and salmon are important 
subsistence resources. How will the project affect these 
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Draft October 2012 Meeting Minutes 

resources? The project is currently at the stage of developing its 
baseline studies to document the resources. 

AGENCY  
REPORTS Ms. Barbara Cellarius, Wrangell-St. Elias NP/P, briefed the 

Council on the recent Chisana caribou ANILCA 804 hunt. 
Fourteen subsistence permits were issued in the limited hunt 
with the season opening September 1 and season closing 
September 30.  Six communities were involved in the hunt in 
Units 12 and 13. 

Mr. Eric Veach, presented the Council information on the Denali 
SRC membership status.  Mr. Jeff Burney’s term ended in 
November 2011.  The SRC endorsed his reappointment to the 
SRC. Mr. Encelwski moved to reappoint Mr. Burney to the 
Denali SRC, second called by Mr. Blossom. Question called.  
Motion carries to reappoint Mr. Burney to the Denali SRC. 

Mr. Veach presented the NPS fisheries report and the National 
Park Service compendium.  Ms. Caminer requested from the 
NPS a status report at the next RAC meeting on the EA, on the 
use of horns and antlers in NPS management lands. 

Mr. Steve Fried, OSM Anchorage, provided the OSM agency 
report. Mr. Fried presented the staffing and budget update 
within OSM.  Other briefing materials presented are; Council 
membership/application/nomination update, Rural Determination 
process and review, and briefing on the FSB consultation policy. 

Mr. Milo Burcham and Ms. Ruth Demico with the Forest 
Service provide resource management and hunt updates for the 
Council. 

Mr. Doug Palmer, USFWS, summarized the Federal subsistence 
fishery on the Kenai Peninsula and special actions that occurred.   

Ms. Sara Bullock, Glennallen BLM Field Office, presented the 
2011 and 2012 moose harvest and caribou harvest reports.  In 
addition, Ms. Bullock provided an overview of recent 
conveyance lands in Unit 13 falling on Federal management. 

Mr. Dan Sharp provided an overview of the current commercial 
hunting guide special recreation permit capacity for BLM 
managed lands in preparation for the Environment Assessment.  
The EA will be available for comment in the winter of 2013. 

Native Village of Eyak. Ms. Vija Palagius provided an 
overview report of the Native Village of Eyak fishery program. 
Also, Ms Palagius presented a report on the Copper River Delta 
moose project to rescue orphaned calves.  The NVE is also 
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Draft October 2012 Meeting Minutes 

conducting moose enhancement project in collaboration with the 
US Forest Service. 

NEW BUSINESS
 Council application and nomination period.  The Council 
discussed ways to increase participation in the RAC process and 
attracting new applicants. The Council discussed current 
members on the Council are affiliated with organizations within 
their communities to help recruit applicants. 

Chair Lohse referred the Council members to page 48 of the 
Council meeting materials on the 2011 FSB Annual Report 
reply. 

Fisheries Monitoring Program Priority Information Needs. 
Ms. Karen Hyer presented the information needs.  Information 
needs included obtain reliable estimates of Chinook salmon 
escapement into the Copper River, mapping of current 
subsistence uses, and harvest use updating previous research.  
Also, mult-regional priority information needs were presented.   

Ms. Vija Palagius introduced an information need for the 
Council to consider. More information is needed on individual 
salmon populations that comprise the Copper River fishery. 
NVE proposes to develop a long term monitoring strategy to 
assess the spawning distribution and stock specific run timing of 
salmon in the Copper River basin, to identify long term trends in 
the context of climate change. 

The Council discussed the need for subsistence representatives to 
be seated on the State of Alaska Kenai River Chinook Salmon 
task force. A letter will be drafted and sent to the BOF 
requesting subsistence representatives be seated on the task 
force. 

Regulatory Cycle Review Mr. Steve Fried provided a briefing 
of the OSM regulatory cycle.  Ms. Caminer moved to support 
the proposed changes to the regulatory cycle as outlined in the 
Council material, table 3, page 74 of the SCRAC meeting 
materials dated October 15-16, 2012.  The proposed changes will 
extend the Council meeting into early November instead of 
October when the Council meets to make recommendations.  
The proposed changes will also move the FSB from January into 
early April.  The regulatory cycle for fisheries will also align 
with the wildlife regulatory year.  Ms. Stickwan called for the 
second. Question called. Motion carries to support the 
regulatory change. 
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Location/Time 
Of Next meeting 

Adjournment 

Federal Management, information and Council involvement 
Ms. Caminer discussed with the Council the importance of being 
informed with resource related projects around the State.  
Resource projects on which other RACs address, issues should 
be shared with the Southcentral Council, informational sharing. 

Overlapping Concerns. The Council discussed active dialogue 
with adjoining RACs. 

The Council provided its draft annual report items for 2012. 
The following items were presented and will be 

reviewed and approved at the winter 2013 meeting. 

Chitina Fishery 
The Southcentral Regional Advisory Council has been 
monitoring changes made by the Board of Fisheries (BOF) 
regarding the classification of the Chitina salmon dipnet fishery. 
The Council is concerned regarding the recent proposal 
submitted by the Eastern Interior RAC requesting the Alaska 
Board of Fish to classify the Chitina salmon dip net fishery as a 
Personal Use Fishery.  Copper River residents are concerned that 
subsistence users will lose priority under the current State 
management if the fishery is classified as personal use. 

Wildlife Information 
The Council requests a program similar to the Office of 
Subsistence Managements’ FRMP be investigated for wildlife 
resources. The FRMP program has been a success in providing 
fisheries information for the Council to help make its 
recommendation and how it benefits tribal organization and 
other NGOs in capacity building.  The Wildlife RMP may see a 
similar benefit modeled after the FRMP.   

Council Charter Review Mr. Mike presented the Council 
Charter and informed the Council the Charter is up for review 
every two years.  The Council has opportunity to provide its 
comments for change to the Federal Subsistence Board.  Ms. 
Caminer moved to accept the Charter as presented, second called 
by Mr. Blossom.  Question called, motion carries. 

The Council confirmed its winter meeting date of February 20-
21, 2013 in Anchorage.  The fall meeting will be October 8-9, 
2008 in the Copper River region. 

Mr. Encelewski moved to adjourn the Southcentral RAC 
meeting. Motion carries. 
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Draft October 2012 Meeting Minutes 

"I hereby certify that, to the best of my knowledge, the foregoing minutes are accurate and 
complete. 

Donald Mike, DFO 
USFWS Office of Subsistence Management 

Ralph Lohse, Chair 
Southcentral Subsistence Regional Advisory Council 

These minutes will be formally considered by the Southcentral Subsistence Regional Advisory 
Council at its next meeting, and any corrections or notations will be incorporated in the minutes 
of that meeting." 

For a more detailed report of this meeting, copies of the transcript and meeting handouts are 
available upon request. Call Donald Mike at 1-800-478-1456 or 786-3629, email 
donald_mike@fws.gov 
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Request for Cooper Landing Customary Trade Proposal 

January 7, 2013 

Re.: Agenda Item for Southcentral Alaska Subsistence Regional Advisory Council 

Dear Donald Mike, Southcentral Council Coordinator 

The Need: There are many year-round permanent residents here in the Cooper 
Landing area that could optimize earning additional alternative sources of income 
to provide for expensive rural living. One potential source is trading natural aquatic 
fish resources in exchange for cash, in order to purchase other (rather expensive) 
necessities such as gas (for transportation), oil (for heat), and other items. 

The Opportunity: Currently, permanent rural residents are already allowed by 
federal regulations (50 CFR Ch. 1, 100.27) to conduct trade of fish for cash. This is 
an opportunity not yet conducted but potentially economically viable for many 
Cooper Landing families. 

Case Precedence: Other regions of Alaska have already received more specific 
guidelines in executing the fish-for-cash opportunity. These include Bristol Bay 
and Upper Copper river. Nevertheless, there are no written guidelines or greater 
specificity regarding the Cooper Landing—Upper Kenai River area. 

The Concern: Though trading fish-for-cash is technically legal, by federal 
regulations, there are a few minor logistics in actual execution. These are they 
which recommendations are sought from the Council. 

Appropriate Method of  Publicizing: 
o Internet media (e.g., Craigslist, or Facebook ‘Fish-for-Sale’ Page); or 
o Notice on local convenience store and laundry-mat bulletin board; or 
o Hand-made plywood ‘Fish-for-Sale’ sign set-up similar to a 

Lemonade Stand; and so forth.
 
Location of Trade: 


o Russian River Campground (Entrance or Trailhead); or 
o Side-of-Road Pull-Off; or 
o Designated Chugach National Forest Site; or 
o Designated National Wildlife Refuge Site; and so forth. 

Definition of Significant Commercial Event 
o Not to Exceed $1,500 annually per permitted household; or 
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Request for Cooper Landing Customary Trade Proposal 

o	 No dollar limit defined, but not to exceed X number of fish traded for 
cash per year. 

It is therefore proposed that space be allocated on the agenda of the upcoming 
Southcentral Subsistence Regional Advisory Council meeting to discuss this 
particular issue and to make recommendations to the Federal Board for subsequent, 
final approval. 

Sincerely, 

Courtney Larsen 

(907) 740 – 1855 


PO Box 584 


Cooper Landing, AK 99572 
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Guidance on Annual Reports 

GUIDANCE ON ANNUAL REPORTS 

Background 

ANILCA established the Annual Reports as the way to bring regional subsistence uses and needs to 
the Secretaries’ attention.  The Secretaries delegated this responsibility to the Board. Section 805(c) 
deference includes matters brought forward in the Annual Report. 

The Annual Report provides the Councils an opportunity to address the directors of each of the four 
Department of Interior agencies and the Department of Agriculture Forest Service in their capacity as 
members of the Federal Subsistence Board. The Board is required to discuss and reply to each issue in 
every Annual Report and to take action when within the Board’s authority. In many cases, if the issue 
is outside of the Board’s authority, the Board will provide information to the Council on how to contact 
personnel at the correct agency.  As agency directors, the Board members have authority to implement 
most of the actions which would effect the changes recommended by the Councils, even those not 
covered in Section 805(c). The Councils are strongly encouraged to take advantage of this opportunity. 

Report Content 

Both Title VIII Section 805 and 50 C.F.R. 100.11 (Subpart B of the regulations) describe what may be 
contained in an Annual Report from the councils to the Board.  This description includes issues that are 
not generally addressed by the normal regulatory process: 

●	 an identification of current and anticipated subsistence uses of fish and wildlife populations 
within the region; 

●	 an evaluation of current and anticipated subsistence needs for fish and wildlife populations from 
the public lands within the region; 

●	 a recommended strategy for the management of fish and wildlife populations within the region to 
accommodate such subsistence uses and needs related to the public lands; and 

●	 recommendations concerning policies, standards, guidelines, and regulations to implement the 
strategy. 

Please avoid filler or fluff language that does not specifically raise an issue of concern or information to 
the Board. 

Report Clarity 

In order for the Board to adequately respond to each Council’s annual report, it is important for the annual 
report itself to state issues clearly.  

●	 If addressing an existing Board policy, Councils should please state whether there is something 
unclear about the policy, if there is uncertainty about the reason for the policy, or if the Council 
needs information on how the policy is applied. 

●	 Council members should discuss in detail at Council meetings the issues for the annual report and 
assist the Council Coordinator in understanding and stating the issues clearly. 

●	 Council Coordinators and OSM staff should assist the Council members during the meeting in 
ensuring that the issue is stated clearly. 
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Guidance on Annual Reports 

Thus, if the Councils can be clear about their issues of concern and ensure that the Council Coordinator 
is relaying them sufficiently, then the Board and OSM staff will endeavor to provide as concise and 
responsive of a reply as is possible. 

Report Format 

While no particular format is necessary for the Annual Reports, the report must clearly state the following 
for each item the Council wants the Board to address: 

1. 	 Numbering of the issues, 
2. 	 A description of each issue, 
3. 	 Whether the council seeks Board action on the matter and, if so, what action the Council 


recommends, and 

4. 	 As much evidence or explanation as necessary to support the Council’s request or statements 

relating to the item of interest. 
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2012 Draft Annual Report 

Southcentral Alaska Subsistence Regional Advisory Council
 
c/o U.S. Fish & Wildlife Service
 
1011 East Tudor Road MS 121
 

Anchorage, Alaska 99503
 
Phone: (907) 786-3888, Fax: (907) 786-3898
 

Toll Free: 1-800-478-1456
 

Tim Towarak, Chair 
Federal Subsistence Board 
c/o U.S. Fish and Wildlife Service 
Office of Subsistence Management 
1011 East Tudor Road, MS 121 
Anchorage, Alaska 99503 

Dear Mr. Towarak: 

This letter is the 2012 annual report of the Southcentral Subsistence Regional Advisory 
Council. The Council has permissive authority to submit the report under Title VIII of the 
Alaska National Interest Lands Conservation Act, Section 805(a)(3)(D). At its public 
meeting held in Homer, Alaska on October 15-16, 2012, the Council brought forward the 
following concerns for its 2012 report and approved the annual report at its February 20-
21, 2013 meeting. 

Chitina Fishery 

The Southcentral Regional Advisory Council has been monitoring changes made by the 
Board of Fisheries (BOF) regarding the classification of the Chitina salmon dipnet 
fishery. The Council is concerned regarding the recent proposal submitted by the Eastern 
Interior RAC requesting the Alaska Board of Fish to classify the Chitina salmon dip net 
fishery as a Personal Use Fishery.  Copper River residents are concerned that subsistence 
users will lose priority under the current State management if the fishery is classified as 
personal use. 

Wildlife Information 

The Council requests a program similar to the Office of Subsistence Management 
Fisheries Resource Monitoring Program (FRMP) be investigated for wildlife resources.  
The FRMP program has been a success in providing fisheries information for the Council 
to help make its recommendation and how it benefits tribal organization and other NGOs 
in capacity building.  The Wildlife RMP may see a similar benefit modeled after the 
FRMP.  
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2012 Draft Annual Report 

Subsistence Fishery 
The Kenai Peninsula has multiple users using the resources and stringent fishing 
regulations are enforced.  The Council requests that the Federal Subsistence Board 
provide for a meaningful subsistence fishery for the Kenai River by rural residents of the 
area.  Subsistence fishing through permits and strict stipulations does not provide for a 
meaningful subsistence fishery. 

OSM Budget 
The Council would like to express its concern of budget cuts within the DOI.  Additional 
cuts to the subsistence program will affect subsistence management on Federal public 
lands in Alaska and cut travel or reduce meetings of the Councils to provide meaningful 
and informed recommendations to the Board on regulatory proposals. 

Thank you for the opportunity for this Council to assist the Federal Subsistence Program 
to meet its charge of protecting subsistence resources and uses of these resources on 
Federal public lands and waters. The Council looks forward to continuing discussions 
about the issues and concerns of subsistence users of the Southcentral Region.  If you 
have questions about this report, please contact me via Donald Mike, Regional Council 
Coordinator, with the Office of Subsistence Management at 1-800-478-1456 or 
(907) 786-3629. 

Sincerely, 

Ralph Lohse 
Chair, Southcentral Alaska Regional Advisory Council 

cc:	 Federal Subsistence Board 
Interagency Staff Committee 
Southcentral Alaska Subsistence Regional Advisory Council 
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Rural Determination Process 

Federal Subsistence Board 
U.S. Fish and Wildlife Service News Release

 Forest Service Bureau of Land Management 
National Park Service 
Bureau of Indian Affairs 

For Immediate Release: 	 Contact: 
January 14, 2013 	 Andrea Medeiros 

(907) 786-3674 or (800) 478-1456 
andrea_medeiros@fws.gov 

Federal Subsistence Board Seeks Comments on Rural Determinations Process 

The Federal Subsistence Board (Board) is seeking comments on the process used to determine 
which Alaska communities are rural for purposes of the Federal Subsistence Program. A notice 
requesting comment by November 1, 2013 was published in the Federal Register (FWS–R7– 
SM–2012–N248) on December 31, 2012. 

The Alaska National Interest Lands Conservation Act (ANILCA) mandates that rural Alaskans 
be given a priority for subsistence uses of fish and wildlife on Federal public lands. The Board 
conducts a periodic review of rural determinations. Only communities or areas that are found to 
be rural are eligible for the subsistence priority under ANILCA. 

Following a Secretarial review of the Federal Subsistence Management Program, the Secretaries 
of the Departments of the Interior and Agriculture tasked the Board to review the rural 
determination process and recommend changes. The Board has identified the following 
components of the rural determinations process to be a part of this review: population thresholds, 
rural characteristics, aggregation of communities, timelines, and information sources. 
Descriptions of these components and associated questions for public consideration and 
comment are provided below. Comments will be used by the Board to assist in making decisions 
regarding the scope and nature of possible changes to improve the rural determination process. 

Population thresholds. A community or area with a population below 2,500 will be considered 
rural. A community or area with a population between 2,500 and 7,000 will be considered rural 
or nonrural, based on community characteristics and criteria used to group communities together. 
Communities with populations more than 7,000 will be considered nonrural, unless such 
communities possess significant characteristics of a rural nature. 

1.	 Are these population threshold guidelines useful for determining whether a specific 
area of Alaska is rural? 

2.	 If they are not, please provide population size(s) to distinguish between rural and 
nonrural areas, and the reasons for the population size you believe more accurately 
reflects rural and nonrural areas in Alaska. 
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Rural Determination Process 

Rural characteristics.  The Board recognizes that population alone is not the only indicator of 
rural or nonrural status. Other characteristics the Board considers include, but are not limited to, 
the following: Use of fish and wildlife; development and diversity of the economy; community 
infrastructure; transportation; and educational institutions. 

3.	 Are these characteristics useful for determining whether a specific area of Alaska is 
rural? 

4.	 If they are not, please provide a list of characteristics that better define or enhance 
rural and nonrural status. 

Aggregation of communities.  The Board recognizes that communities and areas of Alaska are 
connected in diverse ways. Communities that are economically, socially, and communally 
integrated are considered in the aggregate in determining rural and nonrural status.  The 
aggregation criteria are: 1) Do 30 percent or more of the working people commute from one 
community to another? 2) Do they share a common high school attendance area? and 3) Are the 
communities in proximity and road-accessible to one another? 

5.	 Are these aggregation criteria useful in determining rural and nonrural status? 

6.	 If they are not, please provide a list of criteria that better specify how communities 
may be integrated economically, socially, and communally for the purposes of 
determining rural and nonrural status. 

Timelines. The Board reviews rural determinations on a 10-year cycle, and out of cycle in 
special circumstances. 

7.	 Should the Board review rural determinations on a 10-year cycle? If so, why? If not, 
why not? 

Information sources.  Current regulations state that population data from the most recent census 
conducted by the U.S. Census Bureau, as updated by the Alaska Department of Labor, shall be 
utilized in the rural determination process. The information collected and the reports generated 
during the decennial census vary between each census; as such, data used during the Board’s 
rural determination may vary. These information sources as stated in regulations will continue to 
be the foundation of data used for rural determinations. 

8.	 Do you have any additional sources you think would be beneficial to use? 

9.	 In addition to the preceding questions, do you have any additional comments on how 
to make the rural determination process more effective? 

Submit written comments by one of the following methods: 
Mail: Federal Subsistence Board 

Office of Subsistence Management – Attn:  Theo Matuskowitz 
1011 East Tudor Road, MS-121 
Anchorage, AK 99503 

E-mail: subsistence@fws.gov 

Hand delivery to Designated Federal Official at any Federal Subsistence Regional 
Advisory Council meeting. See the Meetings and Deadlines page of the Federal 
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Subsistence Management Program’s website, http://alaska.fws.gov/asm/deadline.cfml, 
for dates and locations of Council meetings. 

You also may call the Office of Subsistence Management at 800-478-1456 or email 
subsistence@fws.gov with your questions. 

Information on the Federal Subsistence Management Program can be found at 
http://alaska.fws.gov/asm/index.cfml. 

-###-
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Call for Proposals 

Federal Subsistence Board 
U.S. Fish and Wildlife Service News Release

 Forest Service Bureau of Land Management 
National Park Service 
Bureau of Indian Affairs 

For Immediate Release: Contact: 
January 14, 2013 Andrea Medeiros 

(907) 786-3674 or (800) 478-1456 
andrea_medeiros@fws.gov 

Call for Proposals to Change Federal Subsistence Hunting and Trapping 
Regulations 

The Federal Subsistence Board is accepting proposals through March 29, 2013 to change Federal 
regulations for the subsistence harvest of wildlife on Federal public lands for the 2014-2016 
regulatory years (July 1, 2014-June 30, 2016). 

The Board will consider proposals to change Federal hunting and trapping seasons, harvest 
limits, methods of harvest, and customary and traditional use determinations. The Board will also 
accept proposals for individual customary and traditional use determinations from residents of 
national park and national monument resident zone communities, or those who already hold a 
Section 13.440 subsistence use permit. 

Federal public lands include national wildlife refuges; national parks, monuments and preserves; 
national forests; national wild and scenic rivers; and national conservation and recreation areas. 
These lands also include Bureau of Land Management areas that are not part of the national 
conservation system. Federal subsistence regulations do not apply on State of Alaska lands, 
private lands, military lands, Native allotments, or Federal lands selected by the State of Alaska 
or Native corporations. 

Submit proposals: 
x By mail or hand delivery 

Federal Subsistence Board 
Office of Subsistence Management -- Attn:  Theo Matuskowitz 
1011 East Tudor Road, MS-121 
Anchorage, AK 99503 

x At any Federal Subsistence Regional Advisory Council meeting 
See the Meetings and Deadlines page of the Federal Subsistence Management Program’s 
website, http://alaska.fws.gov/asm/deadline.cfml, for dates and locations of Council 
meetings. 

x On the Web at http://www.regulations.gov 

Subsistence Regional Advisory Council Meeting 29 

http:http://www.regulations.gov
http://alaska.fws.gov/asm/deadline.cfml
mailto:andrea_medeiros@fws.gov


Call for Proposals 

Search for FWS-R7-SM-2012-0104, which is the docket number for this proposed rule. 

You may call the Office of Subsistence Management at 800-478-1456 or email 

subsistence@fws.gov with your questions. 


Additional information on the Federal Subsistence Management Program can be found at 
http://alaska.fws.gov/asm/index.cfml 

-###-
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______________________________________________________________ 
 

Call for Proposals 

2014–2016 Federal Subsistence Wildlife Hunting and Trapping Proposal 
(Attach additional pages as needed). 

Submit proposals by
Name: ________________________________________________________ March 29, 2013 
Organization: __________________________________________________ Questions?
 

Call: (800) 478-1456 or (907) 786-3888
Address: ______________________________________________________ 
E-mail: subsistence@fws.gov 

Information on submitting proposals is 
Phone:___________________________ Fax: _______________________ also available on the Of¿ce of Subsistence 

Management website: http://alaska.fws. 
E-mail: _______________________________________________________ gov/asm/public.cfml 

This proposal suggests a change to (check all that apply): 

��Harvest season ��Method and means of harvest 

��Harvest limit ��Customary and traditional use 


determination
 

1	 What regulation do you wish to change? Include management unit number and species. Quote the current regula-
tion if known. If you are proposing a new regulation, please state “new regulation.” 

2	 How should the new regulation read? Write the regulation the way you would like to see it written. 

3	 Why should this regulation change be made? 

4	 What impact will this change have on wildlife populations? 

5 	 How will this change affect subsistence uses? 

6 	 How will this change affect other uses, i.e., sport/recreational and commercial? 

— Please attach any additional information that would support your proposal.  — 
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Customary and Traditional Use Determination 
Briefing 

Southeast Alaska Subsistence Regional Advisory Council 

January 22, 2013 

Customary and Traditional Use Determination Recommendation Briefing 

Issue: 

The Southeast Alaska Subsistence Regional Advisory Council (SE Council) does not agree that the 
current method of restricting access to fish and wildlife resources through a customary and traditional use 
determination process was intended in ANILCA. 

Although SE Council recognizes that there are a number of possible solutions, its preferred solution is to 
eliminate the customary and traditional use determination regulations (36 CFR 242.16 and 50 CFR 
100.16) and allocate resources as directed in Section 804 of ANILCA. 

Background: 

The current regulations on the Federal customary and traditional use determination process, including the 
eight factors, were based on pre-existing State regulations.  The Federal program adopted this framework, 
with some differences, when it was thought that Federal subsistence management would be temporary. 

The primary purpose of customary and traditional use determinations by the State is to limit the 
subsistence priority by adopting "negative" determinations for specific fish and wildlife species in 
specific areas. The customary and traditional use determination process is also used to establish non-
subsistence use areas where no species are eligible for subsistence use. 

A “positive” customary and traditional use determination in State regulations recognizes subsistence use 
and provides residents with a legal protection to engage in priority subsistence activities. 

Unlike the State process, in which some lands are excluded from subsistence use (nonsubsistence use 
areas), most Federal public lands are available for subsistence use by rural residents (with some 
exceptions). 

The Federal program uses the customary and traditional use determination process to restrict which rural 
residents can participate in subsistence. The abundance of fish or wildlife is not a factor in deciding 
which rural residents can participate in subsistence and some residents may be restricted in times of 
abundance. 

The Federal customary and traditional use determination process is actually a means of closing an area to 
some rural residents, but there are no provisions for periodic review of this action similar to the review 
policy on other closures. 

A draft policy on customary and traditional use determinations was subject to public comment during the 
fall 2007 Regional Advisory Council meeting window.  The Federal Subsistence Board decided not to 
take action on the policy in March of 2008. 
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Customary and Traditional Use Determination 
Briefing 

In October of 2009, Secretary of the Interior Ken Salazar announced that there would be “a review of the 
Federal subsistence program to ensure that the program is best serving rural Alaskans and that the letter 
and spirit of Title VIII are being met.” 

In a detailed report from the U.S. Department of the Interior in September 2009, the Secretary of the 
Interior, with concurrence of the Secretary of Agriculture, directed the Federal Subsistence Board to do 
several tasks: 

The first relevant task was to “review, with RAC input, federal subsistence procedural and 
structural regulations adopted from the state in order to ensure federal authorities are fully 
reflected and comply with Title VIII (changes would require new regulations).” 

The second relevant task was to “review customary and traditional determination process to 
provide clear, fair, and effective determinations in accord with Title VIII goals and provisions 
(changes would require new regulations).” 

In a letter to Mr. Tim Towarak in December 2010, Secretary of the Interior Ken Salazar requested that the 
FSB “review, with RAC input, the customary and traditional use determination process and present 
recommendations for regulatory changes.” 

In their 2011 Annual Report, the SE Council suggested that the Board consider modifying current 
regulations to be more representative of the way people use subsistence resources.  The SE Council 
suggested the following specific regulatory change: 

Modify 50 CFR 100.16 (a). The regulation should read: “The Board shall determine which fish 
and wildlife have been customarily and traditionally used for subsistence. These determinations 
shall identify the specific community’s or area’s use of [specific fish stocks and wildlife 
populations] all species of fish and wildlife that have been traditionally used, in their (past and 
present) geographic areas.” 

In the Annual Report reply, the Board encouraged the SE Council to develop recommendations in a 
proposal format for additional review.  The Office of Subsistence Management pledged staff assistance if 
the Council wished to pursue the matter further. 

During the March 2012 meeting in Juneau, an update on the Secretarial Review stated that nine Councils 
felt the customary and traditional use determination process was adequate and only the SE Council had 
comments for changes to the process. 

The SE Council formed a workgroup to review materials and provide a report on the issue during the 
March 2012 SE Council meeting and develop a recommendation for consideration by the SE Council at 
the September 2012 meeting. 

Southeast Council Findings: 

An eight factor framework for Federal customary and traditional use determination analysis was first 
adopted by the Alaska Board of Fisheries and is not found in ANILCA. 
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Customary and Traditional Use Determination 
Briefing 

Although there are clearly some instances where it is appropriate to provide a preference to local residents 
(for instance, an early start to the moose season in Yakutat), the SE Council has a history of 
recommending customary and traditional use determinations for a large geographic area. 

When necessary, the Federal Subsistence Board can restrict who can harvest a resource by applying 
ANILCA Section 804 criteria: 
x Customary and direct dependence upon the populations as the mainstay of livelihood; 
x Local residency; and 
x The availability of alternative resources. 

The ANILCA Section 804 process is a management tool that allows seasons on Federal public lands and 
waters to remain open to all rural residents until there is a need to reduce the pool of eligible harvesters. 

Replacing the Federal customary and traditional use determination eight factors with ANILCA Section 
804 three criteria may be a preferred method of restricting who can harvest a resource. 

Action: 

In January 2013, the SE Council sent a letter to the other Federal regional advisory councils regarding the 
deficiencies in the current customary and traditional use determination process.  This letter asks the other 
councils to review, during their fall 2013 meetings, whether the process is serving the needs of the 
residents of their region and report their findings to the SE Council. If it is the desire of the other 
councils, a proposal for amending or eliminating current regulations could be developed for consideration 
by all the councils. 

Key Contacts: 
Bert Adams, Chair SE Council – 907-784-3357 
Robert Larson – SE Council Coordinator – 907-772-5930 
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Letter Enclosures 

This draft incorporates comments from the Federal Regional Advisory Councils 
during the fall 2007 meetings, public comments, and internal agency reviews. 
Revised March 4, 2008 

DRAFT
 
POLICY ON IMPLEMENTATION OF CUSTOMARY AND 


TRADITIONAL USE DETERMINATIONS
 

FEDERAL SUBSISTENCE BOARD 


PURPOSE 

This policy describes the internal management of the Federal Subsistence Board (Board) and 

lands and waters in Alaska. This policy recognizes the unique status of the Regional Advisory 

Councils and does not diminish their role in any way. This policy is intended only to clarify 

existing practices under the current statute and regulations. It does not create any right or benefit, 

substantive or procedural, enforceable at law or in equity, against the United States, its agencies, 

officers, or employees, or any other person. 

INTRODUCTION 

The Alaska National Interests Lands Conservation Act (ANILCA) defines subsistence uses as 

provides explanation to the public regarding the process for making customary and traditional use 

determinations pertaining to management of hunting, trapping, and fishing on Federal public 

"...the customary and traditional uses by rural Alaska residents of wild, renewable resources for 

direct personal or family consumption such as food, shelter, fuel, clothing, tools or 

transportation...." (ANILCA § 803). Title VIII of ANILCA established a priority for the taking 

on Federal public lands of fish and wildlife for these subsistence uses by rural Alaska residents 

(ANILCA § 804). While ANILCA does not require that customary and traditional use 

determinations be made, nor that the eight factors be utilized in evaluating subsistence uses, 

implementing regulations require the Board to make customary and traditional use determinations 
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Letter Enclosures 

where the eight factors 1 set forth in the regulations are generally exhibited.  Pursuant to the 

regulations, the Board determines which rural Alaska areas or communities have customary and 

traditional uses of fish stocks and wildlife populations by evaluating whether or not a community 

or area seeking a customary and traditional use determination “shall generally exhibit” the eight 

factors [36 CFR 242.16(b) and 50 CFR 100.16(b)].  For public lands managed by the National 

Park Service, where subsistence uses are allowed, customary and traditional use determinations 

may be made on an individual basis [36 CFR 242.16(b) and 50 CFR 100.16(a)].  While the Board 

has generally focused on the eight factors since the inception of the Federal Subsistence 

Management Program, it recognizes that the discretion of ANILCA is much broader.  And that all 

of these factors need not be present or given equal weight in considering whether to make a 

specific customary and traditional use determination. 

BOARD AUTHORITIES 

� ANILCA, 16 U.S.C. 3101 et seq.   

� The regulatory framework for the Federal Subsistence Board is contained in 36 CFR Part 

242 and 50 CFR Part 100. 

1 The eight factors are as follows [36 CFR 242.16(b) and 50 CFR100.16(b)]: 
1.	 A long-term consistent pattern of use excluding interruptions beyond the control of the community 

or area; 
2.	 A pattern of use recurring in specific seasons for many years; 
3.	 A pattern of use consisting of methods and means of harvest which are characterized by efficiency 

and economy of effort and cost, conditioned by local characteristics; 
4.	 The consistent harvest and use of fish or wildlife as related to past methods and means of taking; 

near, or reasonably accessible from, the community or area; 
5.	 A means of handling, preparing, preserving, and storing fish or wildlife which has been 

traditionally used by past generations, including consideration of alteration of past practices due to 
recent technological advances where appropriate;  

6.	 A pattern of use which includes the handing down of knowledge of fishing and hunting skills, 
values, and lore from generation to generation; 

7.	 A pattern of use, in which the harvest is shared or distributed within a definable community of 
persons; and; 

8.	 A pattern of use which relates to reliance upon a wide diversity of fish and wildlife resources of 
the area and which provides substantial cultural, economic, social, and nutritional elements to the 
community or area. 
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POLICY 

The purpose of ANILCA is to provide the opportunity for rural residents engaged in a subsistence 

way of life to continue to do so [ANILCA § 101(c)]. The users provided for under ANILCA are 

rural Alaska residents,  and the uses which are subsistence uses are those that are customary and 

traditional. 

The customary and traditional use determinations that the Board makes must be based on a 

community’s long term consistent pattern of use of a fish stock or wildlife population.  But 

nothing in 36 CFR 242.16(b) and 50 CFR 100.16(a) states that a specific wildlife population or 

fish stock has to be defined in terms of a specific geographical area. 

The taking of resources for subsistence uses, and those uses themselves may be dynamic and 

adaptive, and change over time in response to environmental, technological, demographic, and 

social influences. The Board provides for these changes, in part by considering regional, 

temporal, and cultural variation.  

ANILCA describes subsistence use as that which is by rural Alaska residents and customary and 

traditional. Not all uses are customary and traditional.  In the absence of a specific customary and 

traditional use finding, all rural residents are the eligible pool of users.  If a customary and 

traditional use finding was adopted from the State program, the Board may expand or further 

limit that finding.  In the event that the Board has already made a customary and traditional use 

finding, the Board also may expand the existing finding, or more narrowly delineate the finding.  

In all instances, the Board makes a decision based upon the best available information. 

Customary and traditional use determinations are not intended to be an additional hurdle that 

subsistence users must pass in order to qualify as a subsistence user under ANILCA.  Rather, 

customary and traditional determinations are a means of identifying uses as provided for under 

ANILCA. 

ANILCA Section 803 defines subsistence uses to mean “customary and traditional uses of wild, 

renewable resources” and Section 804 requires that the taking for  “nonwasteful subsistence uses” 

be given a priority over the taking for other uses.  All “subsistence uses” as defined in Section 

Subsistence Regional Advisory Council Meeting 40 



 

 

 

  

 

 

  

 

 

 

Letter Enclosures 

803 qualify for the Section 804 subsistence priority.  To the extent that a particular population is 

relatively unimportant for subsistence purposes, this likely would be reflected in relatively low 

taking and thus customary and traditional use of the population.  For all customary and traditional 

use determinations, Section 804 requires that the taking for subsistence uses be given a priority 

over nonsubsistence uses. 

Decision Making 

The Board shall: 

� Adhere to the statutory standard of customary and traditional use in making 

customary and traditional use determinations.  Need for sustenance is not the 

standard. 

� Base its determination of customary and traditional use on information of a 

reasonable and defensible nature contained within the administrative record.   

� Make customary and traditional use determinations based on a holistic and 

flexible application of eight factors outlined in 36 CFR 242.16(b) and 50 CFR 

100.16(b), and whether a community or area generally exhibits them.  Together, 

the eight factors elucidate the economic, nutritional, cultural, and social character 

of customary and traditional resource harvest and use.   

� Consider the knowledge, reports, and recommendations of the appropriate 

Regional Advisory Council regarding customary and traditional use of 

subsistence resources in making its decisions [36 CFR 242.16(b) and 50 

CFR100.16(b)]. 

� Consider comments and recommendations from the State of Alaska and the 

public [ANILCA § 816 (b)]. 

Additional Guiding Considerations: 

The Board recognizes that: 

� It may extrapolate based on information from other, similarly situated 

communities or areas if no information exists for a certain community or area. 

� Assessment of the eight factors can vary due to regional, cultural and temporal 

variations. 
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� It has discretion in deciding whether the eight regulatory factors are generally 

exhibited. Inherent in that general discretion is the specific discretion to 

determine the geographical extent of the area relevant to the use of a specific fish 

stock or wildlife population.  There is no rigid regulatory requirement that a 

customary and traditional use determination be made only for an area for which 

actual use had been demonstrated; the area encompassed by a customary and 

traditional use determination may be broader.   

� ANILCA does not differentiate between natural, introduced, reintroduced or 

recently migrated species.  

Definitions: 

As defined in ANILCA (§ 803),  “subsistence uses” means . . .“[T]he customary and traditional 

uses by rural Alaska residents of wild renewable resources for direct personal or family 

consumption as food, shelter, fuel, clothing, tools, or transportation; for the making and selling of 

handicraft articles out of nonedible by-products of fish and wildlife resources taken for personal 

or family consumption; for barter, or sharing for personal or family consumption; and for 

customary trade.” 

The term “policy” means the general principles by which the Board is guided in the management 

of its affairs. Nothing in this policy is intended to enlarge or diminish the rights and 

responsibilities mandated by Title VIII.  Nor is it intended to create any right or benefit 

enforceable at law by any party against the United States or any person. 
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PUBLIC COMMENTS SUBMITTED IN RESPONSE TO 


THE FEDERAL SUBSISTENCE BOARD’S 


DRAFT POLICY  


ON
 

IMPLEMENTATION OF CUSTOMARY AND TRADITIONAL USE  


DETERMINATIONS  


OFFICE OF SUBSISTENCE MANAGEMENT 

ANCHORAGE, ALASKA 


JANUARY 25, 2008 
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Introduction: Comments on the draft policy on implementation of customary and 
traditional use determinations were submitted by thirteen different entities, including 
the State of Alaska, the Alaska Federation of Natives, as well as two Subsistence 
Regional Advisory Councils (Southcentral and Western Interior), two individuals 
(Erik Weingarth and Chuck Burkhardt), three tribal councils (Mount Sanford Tribal 
Consortium, Ninilchik Traditional Council, Yakutat Tlingit Tribe), two Regional 
Corporations/Nonprofits (Ahtna, Inc., and Central Council of Tlingit and Haida 
Indian Tribes of Alaska), and two statewide fisheries groups Kenai River Sportfishing 
Association and United Fishermen of Alaska).  Some sets of comments mirrored 
eachother, so that while fourteen sets of comments were received, there was 
considerable overlap among some of them.  Opinions on the draft policy varied, 
ranging from supporting the draft policy in principle, to recommending complete 
overhaul of how the Federal Subsistence Board implements customary and traditional 
use determinations. The full set of comments follows.  
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Southcentral Subsistence Regional Advisory Council 
Comments on Draft C&T Policy 

Decision Making 

The Board shall: 
x� Adhere to the statutory standard of customary and traditional use in making 

customary and traditional use determinations. Need for sustenance is not the 
standard. 

x� Base its determination of customary and traditional use on information of a 
reasonable and defensible nature contained within the administrative record. 

x� Make customary and traditional use determinations based on a holistic 
application of eight factors, as outlined in 36 CFR 242.16(b) and 50 CFR 
100.16(b), and whether a community or area generally exhibits them. 

Together, 
the eight factors elucidate the economic, nutritional, cultural, and social 

character 
of customary and traditional resource harvest and use. 

x� Defer to the Regional Advisory Councils’ Consider the knowledge, reports, and 
recommendations of the appropriate Regional Advisory Council regarding customary and 
traditional use of subsistence resources in making its decisions [36 CFR 242.16(b) and 50 
CFR100.16(b)]. 
x� Consider comments and recommendations from the State of Alaska and the 

public [ANILCA § 816 (b)]. 

Additional Guiding Considerations: 

The Board recognizes that: 
x� It may extrapolate based on information from other, similarly situated 

communities or areas if no information exists for a certain community or 
area.. 

x� Assessment of the eight factors can vary due to regional, cultural, and temporal 
Variations, and Regional Advisory Council knowledge are particularly 
important, or study standards. 

x� It has discretion in deciding whether the eight regulatory factors are generally 
exhibited. Inherent in that general discretion is the specific discretion to 
determine the geographical extent of the area relevant to the use of a specific 

fish 
stock or wildlife population. There is no rigid regulatory requirement that a 
customary and traditional use determination be made only for an area for 

which 
actual use had been demonstrated; the area encompassed by a customary and 
traditional use determination may be broader. 

x� ANILCA does not differentiate between natural, introduced, reintroduced or 

recently migrated species. 
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WESTERN INTERIOR REGIONAL COUNCIL’S ACTIONS ON THE 
DRAFT POLICY ON IMPLEMENTATION OF CUSTOMARY AND TRADITIONAL USE 
DETERMINATIONS 

During the October 30 – 31, 2007 public meeting in Galena, Alaska, the Western Interior 
Regional Council passed unanimously to support the Southcentral Regional Council’s 
modifications to the policy. Those modifications are summarized below.  Underlined text is an 
addition and lined through text are deletions. 

On Page 3 of the Draft Policy: 

Decision Making 

The Board shall: 
� Defer to the Regional Advisory Councils’ Consider the knowledge, reports, and 

recommendations of the appropriate Regional Advisory Council regarding customary 
and traditional use of subsistence resources in making its decisions. 

� Consider comments and recommendations from the State of Alaska and the public. 
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To: Theo Matuskowitz and Subsistence Board 

From: Erik Weingarth,Box 74,St.Marys Ak. 99658 

Re: Customary and Traditional use Policy Draft. 

        To me some of this draft is o.k. as I am a rural subsistence user . Though I am 
constantly fighting for my right to feed my family. Example gear restrictions that we 
have used for generations and times when we can fish. Let be known my subsistence has 
changed because of rash ideas by people who know nothing of what I go thru to feed my 
family. Why do you allow the sale of subsistence fish??? This draft should prohibit the 
sale of subsistence caught fish. I am not well represented by the fed. government when 
High Seas fishing has degraded my subsistence. We should come first. Us on the lower 
Yukon have suffered enough. There is to much confusion on what to do. Do not point the 
finger at I who feeds a family. 

Thanks for listening. 

Erik Weingarth 

Subsistence Regional Advisory Council Meeting 49 



Letter Enclosures 

Subsistence Regional Advisory Council Meeting 50 



Letter Enclosures 

51Subsistence Regional Advisory Council Meeting 



Letter Enclosures 

/S/
 

Subsistence Regional Advisory Council Meeting 52 



53Subsistence Regional Advisory Council Meeting

esLetter Enclosur 



Letter Enclosures 

54 Subsistence Regional Advisory Council Meeting 



55Subsistence Regional Advisory Council Meeting

Letter Enclosures



Letter Enclosures 

Subsistence Regional Advisory Council Meeting 56 



Letter Enclosures 

/S/
 

57Subsistence Regional Advisory Council Meeting 



  
 

 
 
 
 
 
 
 
 

Letter Enclosures 

YAKUTAT TLINGIT TRIBE
 
716 OCEAN CAPE ROAD P.O. BOX 418 YAKUTAT, ALASKA 99689 

PHONE (907) 784-3238 FAX (907) 784-3595 

December 7, 2007 

Mr. Theo Matuskowitz 
Federal Subsistence Board 
Office of Subsistence Mgmt 
3601 C Str., Suite 1030 
Anchorage, AK 99501 

Subject: Policy on Implementation of Customary and Traditional Use Determinations 

The Yakutat Tlingit Tribe would like to make a few comments regarding your draft policy to be 
discussed at the upcoming Federal Subsistence Board meeting next week. 

Although your draft policy state that your board feels it needs to “provide explanation to the 
public regarding process” we have concern that this is just another layer of policy to be 
interpreted. 

We have concern about the use of State customary and traditional use findings.  The State of 
Alaska’s refusal to comply with ANILCA is what necessitated Federal takeover.  We believe that 
the State is continuing to fight the subsistence rural customary and traditional use. 

Your draft policy states: “In all instances, the Board makes a decision based upon best available 
information.  You don’t elaborate on where and how that information is gathered. We believe 
that the Federal Subsistence Board should state somewhere in their policy that they will strongly 
consider information received from the Regional Advisory Councils, Tribes and ANSCA 
Corporations. 

We ask that you keep in the forefront the reason that ANILCA provides for customary and 
traditional uses by Alaska residents of wild and renewable resources. The majority of users are 
Alaska Native although Congress was not willing to say so. We as a people have fought long 
and hard to continue our traditional and cultural ways. We want to continue as a people; yet it 
seems that laws, policies, and regulations are made to chip away at our rights. 
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Thank you for the opportunity to respond. 

Sincerely, 
/S/ 

Victoria L. Demmert, President 
Yakutat Tlingit Tribe 

Cc: YTT Tribal Council 
YTT General Manager 
Carrie Sykes, Subsistence & Sustainable Development Specialist 
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CENTRAL COUNCIL 
TTlingit and Haida Indian Tribes of Alaska 
ANDREW P. HOPE BUILDING 
Office of the President 
320 W. Willoughby Avenue y Suite 300 
Juneau, Alaska 99801-9983 

December 7, 2007 

Mr. Theo Matuskowitz 
Federal Subsistence Board 
Office of Subsistence Management 
3601 C Street, Suite 1030 
Anchorage, AK 99501 

Subject: Policy on Implementation of Customary and Traditional Use Determinations 

The letter is to provide comments on the draft Customary and Traditional Use Determination Policy 
proposed by the Federal Subsistence Board. 

The Central Council Tlingit and Haida Indian Tribes of Alaska (CCTHITA) is a federally recognized 
Indian Tribe that serves 20 villages and communities and represents over 26,000 members. 

The proposed policy has been thoroughly reviewed and it is our position that the Customary and 
Traditional Use Determination Policy not be implemented. ANILCA does not require, define or provide 
criteria for customary and traditional use; rather it is a recommendation from the State of Alaska to the 
Secretary of the Interior. (According to the, ”White Paper: Policy Administrative Direction Needed To 
Resolve Significant Issues Between State and Federal Subsistence Programs” of the Alaska Department 
of Fish and Game.) There have been many problems with interpretation of Title VIII of ANILCA; this 
additional policy will just provide another layer which would lead to further misinterpretation of the 
intent of Title VIII. In addition, there are issues with the eight factors that have been used to make the 
determinations; assessment of the factors can vary due to regional, cultural and temporal variations 
making consistent use of factors difficult. 

The policy is not required to recognize customary and traditional users of subsistence and the 
Federal Subsistence Board should keep with ANILCA Title VIII as the policy to determine 
subsistence uses. 

If the Federal Subsistence Board decides to proceed with the proposed policy, there are due deference 
issues that need to be addressed. Because the State of Alaska did not comply with ANILCA, federal 
takeover occurred and state regulations were adopted by reference in the federal regulations. This has 
caused much confusion and has also given the State more due deference than was intended by ANILCA. 
It is our position that stronger due deference must be provided to the Regional Advisory Councils and if 
their recommendations are not adopted that written rational be provided. This requirement needs to be 
followed for customary and traditional use determinations, rural determinations, special and temporary 
actions including emergency closures, and all other proposed policies. 
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Because of the possible impacts to Native subsistence rights, we strongly recommend that you carefully 
consider all comments from all Native organizations prior to making any decisions on this policy and 
ask that you respond in writing the comments that we have provided.   

Thank you for considering our comments for this proposed policy.  Please contact CCTHITA at (907) 
463-7197 or 209-0792 if you have any questions or need additional information about our comments.  

Sincerely, 

/S/ 

William E. Martin 
President 
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December 7, 2007, C&T Policy Review 
Attachment A, Page 1 of 6 

ATTACHMENT A:  Section Specific Comments on Draft C&T Policy 

Title: The title, “POLICY ON IMPLEMENTATION OF CUSTOMARY AND 
TRADITIONAL USE DETERMINATIONS,” is not reflective of the intent of the draft policy. 
Consistent with Secretarial direction, the intent is to explain the process for making C&T use 
determinations.  Nothing in the draft policy speaks to “implementation” of the determinations 
once they are made, nor should the policy do so. 

PURPOSE:  The first sentence states:  “This policy describes the internal management of the 
Federal Subsistence Board . . .” However, nothing in the draft policy describes “internal 
management” of the Board; e.g., who gathers available information and conducts analyses of 
C&T proposals, the mechanism for presenting information and analyses to the Board, whether or 
not those analyses are available for public review, consultation with the State, and the Board 
procedures for establishing an administrative record of the information that is used to evaluate 
C&T proposals. 

The first sentence continues: “This policy . . . provides explanation to the public regarding the 
process for making customary and traditional use determinations . . .”  The policy fails to meet 
this objective. No process is contained within the policy.  Instead, the policy attempts to 
describe and justify the Board’s broad and inconsistent range of interpretations of the regulatory 
factors for making C&T determinations. 

The first sentence specifies that the policy addresses C&T use determinations “pertaining to 
management of hunting, trapping, and fishing on Federal public lands and waters in Alaska.” 
The Board’s authority granted in ANILCA is to ensure a priority for C&T harvest of fish and 
wildlife by rural residents on federal public lands—not management of hunting, trapping, and 
fishing. The State of Alaska retains its traditional authority and responsibility for sustainable 
management of fish and wildlife on state, private, and federal lands under ANILCA Section 
1314, while Title VIII provides the mechanism by which the Board shares authority with the 
State to regulate taking for subsistence uses through the Board’s limited authority to authorize 
take by rural residents that would otherwise be prohibited under state law and its authority to 
close federal public lands to nonsubsistence harvest where necessary in order to ensure the 
subsistence priority. Regulating harvest is only one management tool.  It is not the management 
of hunting, trapping, and fishing. The sentence could be modified to “management of 
subsistence take on federal public lands . . .” 

The second sentence states: “This policy recognizes the unique status of the Regional Advisory 
Councils . . .”   No explanation is provided for what constitutes “unique” status.  The policy in 
fact fails to explain the federal Solicitor’s recent instructions to the Board that it does not give 
deference to the councils when making C&T determinations.  This is a major policy decision that 
must be included in the policy, along with the procedural steps for consideration of information 
from the councils specified in regulation (36 CFR 242.16(c) and 50 CFR 100.16(c)). 

Policy: The draft policy selectively quotes the purposes of ANILCA contained in Title I:  “The 
purpose of ANILCA is to provide the opportunity for rural residents engaged in a subsistence 
way of life to continue to do so [ANILCA § 101(c)].” 
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December 7, 2007, C&T Policy Review 
Attachment A, Page 2 of 6 

This section of Title I actually states: 

It is further the intent and purpose of this Act consistent with management of fish and 
wildlife in accordance with recognized scientific principles and the purposes for which 
each conservation system unit is established, designated, or expanded by or pursuant to 
this Act, to provide the opportunity for rural residents engaged in a subsistence way of 
life to continue to do so. 

In context, providing “the opportunity” is conditioned upon consistency with (1) scientifically 
principled fish and wildlife management, and (2) enabling purposes of each conservation system 
unit. Nowhere does the draft policy provide any guidance that reflects these conditions in the 
decisionmaking process.  The authors might argue that these conditions are considered when the 
Board authorizes actual harvest regulations, but they are not; and because a legal priority 
attaches once the C&T determination is made, it is much more difficult to consider these 
conditions after a determination is made.  In practice, this procedure leads to unnecessary 
restrictions on other uses where there are conservation concerns and ignores the enabling 
purposes of units. Consistency with the state’s highly successful management of sustainable fish 
and wildlife populations and consistency with enabling purposes of the units are rarely discussed 
in the Board’s administrative record or deliberations. 

The draft policy’s selective quote from Title I implies that providing the subsistence opportunity 
is the only purpose of ANILCA.  The Board’s procedures echo this implication by omitting any 
deliberation of other uses and purposes despite numerous directives.  For example, purposes in 
Title I include, among many others:  preserving lands with recreational values for benefit and use 
(Section 101(a)); preserving recreational opportunities such as fishing and sport hunting (Section 
101(b)); and “adequate opportunity for satisfaction of the economic and social needs of the State 
of Alaska and its people” (Section 101(d)).  In addition, section 815 of Title VIII prohibits 
restrictions on the taking of fish and wildlife for nonsubsistence uses unless necessary for 
conservation of fish and wildlife, public safety, administration, continuing subsistence uses, or 
pursuant to other law. Despite the fact that C&T determinations nearly always lead to direct or 
indirect restrictions on other users, the Board, ignoring the prohibition in section 815, has 
frequently failed to ensure that a positive C&T determination is necessary.    

In the second paragraph, the first sentence states unambiguously:  “The customary and traditional 
use determinations that the Board makes must be based on a community’s long term consistent 
pattern of use of a fish stock or wildlife population.” (Emphasis added)  Nothing in the rest of 
this section comports to that statement, as detailed below: 

1.	 The first sentence is clear, but nothing in the draft policy indicates how the Board 
distinguishes a “long term consistent pattern of use” from the absence of such a pattern. 
Recent C&T use determinations by the Board were based on as little use as “infrequent,” 
“sporadic,” “incidental,” and only once in 70 years.  Each of the eight regulatory factors 
refers to a “pattern of use,” a “consistent” use, or a traditional use, yet the policy and the 
Board’s current process includes no requirement to evaluate or find substantial evidence 
of any harvest before making a C&T determination.  
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2.	 The first sentence also makes it clear that the C&T determination must be based on a 
“fish stock or wildlife population.” That statement is somewhat consistent with but less 
complete than 50 CFR §100.16(a) and 36 CFR §242.16(a):  “These determinations shall 
identify the specific community’s or area’s use of specific fish stocks and wildlife 
populations.” (Emphasis added)  This direction is contradicted by the second sentence 
of this paragraph in the draft policy, which states:  “nothing in [federal regulations] states 
that a specific wildlife population or fish stock has to be defined in terms of a specific 
geographic area.” This comment is contrary to the regulation’s intent, prior Board 
standards, and responsible management. 

First, fish stocks and wildlife populations inhabit specific geographic areas and are 
managed accordingly.  The draft policy however, is so vague and attempts to convey so 
much discretion to the Board that it arguably could be interpreted, for example, to allow 
the Board to treat all moose in Alaska as a single population or all salmon as a single 
stock. 

Second, the Board must evaluate whether a community generally exhibits eight 
regulatory factors for the C&T determination based on community use of specific stocks 
or populations, resulting in that community’s C&T eligibility for priority takings of those 
specific stocks or populations on federal lands. The regulatory factors include: “The 
consistent harvest and use of fish or wildlife . . . near, or reasonably accessible from, the 
community or area.” Only specific geographic areas are reasonably accessible to the 
community. Otherwise the draft policy could apply a C&T determination across the 
state. 

3.	 The third paragraph in the Policy section states “Subsistence uses are dynamic and 
adaptive . . .”   We agree.  But the statute and regulations provide a priority use for those 
subsistence uses, specifically takings, that are customary and traditional—not all uses 
anywhere anytime of any fish and wildlife.  The regulations direct that such uses “shall 
generally exhibit” eight factors and all of those factors address a long-term “pattern,” 
“consistent,” or “traditional” use. This paragraph appears intended instead to justify the 
Board’s rendering C&T determinations without evidence of any prior long-term, 
consistent pattern of harvest and consumption. 

4.	 The fourth paragraph in the Policy section states:  “In the absence of a specific customary 
and traditional use finding, all rural residents are the eligible pool of users.”  This 
statement, taken at face value, would mean that all rural residents from Barrow to Hyder 
have a priority use for fish and wildlife where federal harvests are authorized but the 
Board has not made a C&T determination.  Some of these priorities have remained in 
place since inception of the federal program in 1990 — 17 years later.  If one of these 
populations were to decline, the harvest could be closed to the nonrural residents, 
retaining a subsistence priority harvest opportunity for residents who have never 
harvested in the area and for fish and wildlife that are not reasonably accessible.  The 
draft policy provides no guidance for completing C&T determinations for all subsistence 
uses of fish and wildlife. The policy needs to define the phrase “more narrowly delineate” 
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an existing C&T finding and other terms used in this paragraph and also explain the 
circumstances that would compel such action and the required information to support it. 

5.	 The fifth paragraph of the Policy section of the draft policy abhors “Overly narrow 
standards,” yet rhetorically notes:  “overly broad standards for customary and traditional 
use could extend protections of ANILCA to uses that are not customary and traditional.”  
Such protections are allocations of fish and wildlife and are prohibited by section 815 of 
ANILCA. Such broad C&T determinations immediately establish a priority for harvest 
by certain residents over other residents. While the allocation may not be readily 
apparent until the federal land is closed to the non-federally qualified residents, the 
allocation is in effect even where federal harvest limits mirror state limits.  Unnecessary, 
overbroad C&T determinations made in violation of section 815’s clear directive may 
result in allocations to unqualified users by authorizing uses of methods and means, extra 
seasons and bag limits, and customary trade, despite the fact that such taking and use is 
not customary and traditional.  Unnecessary and overbroad C&T determinations may also 
exempt rural residents from the purchase of state fishing licenses, decreasing the funds 
available for conservation and management of fisheries.  Such overly broad and missing 
C&T determinations must be rectified within a time frame clearly established in this 
policy. No guidelines in the draft policy address this issue. 

6.	 The statement “[c]ustomary and traditional use determinations are not intended to be an 
additional hurdle . . .” is rhetorical. The law provides a priority for customary and 
traditional subsistence use.  To have such protection as defined, the Board must make a 
determination based on some criteria.  Administrative determinations are not a hurdle but 
a necessary step for effective allocation of limited resources among resource users.  The 
law also requires no unnecessary restriction on nonsubsistence use, but the policy 
provides no timeline or clear criteria for correcting prior overly broad C&T 
determinations in order to prevent those determinations from being a hurdle to federal 
nonsubsistence users (including state subsistence users). 

7.	 The last paragraph of the policy section indicates that a population that “is relatively 
unimportant for subsistence purposes” should still receive a C&T determination, and 
surmises that the lack of importance “likely would be reflected in relatively low 
customary and traditional use of the population.”  This assertion is inconsistent with the 
Board’s regulations and requires further explanation and revision because a population 
that is relatively unimportant for subsistence purposes and is harvested at a relatively low 
level would not demonstrate several of the eight factors that define a C&T use and would 
rarely “generally exhibit” the factors required for a positive determination.  The draft 
policy implies that any level of use constitutes a C&T use.  This is an example of “overly 
broad standards for customary and traditional use” described above.  If a use of a 
“specific fish stock or wildlife population” generally exhibits the eight regulatory factors, 
it is an important use.  The policy should require the Board to evaluate substantive 
evidence and find that a use generally exhibits the eight factors before making a positive 
C&T determination and should require the Board to revisit and remove C&T 
determinations for those specific fish stocks and wildlife populations in those areas and 
for those communities where such harvest does not exhibit the factors. 

Subsistence Regional Advisory Council Meeting 75 



 

Letter Enclosures 

December 7, 2007, C&T Policy Review 
Attachment A, Page 5 of 6 

Decision Making: 

The second bullet needs to be revised to clarify that the Board must establish criteria for 
substantial evidence demonstrated on the administrative record to support C&T determinations.  
Instead, the draft policy loosely directs that the determination be based “on information of a 
reasonable and defensible nature contained within the administrative record.”  The policy must 
include definitions for the phrase “reasonable and defensible,” as well as criteria for evaluating 
information as substantial evidence to justify a C&T determination.  Too often the past conflicts 
involving C&T determinations occurred because the determinations were based on hearsay, 
opinion, or philosophy regarding community uses that never occurred, or determinations were 
made for locations not reasonably accessible for subsistence uses of fish or wildlife.  Similarly, 
the Board does not generally discuss the eight factors on the record but instead relies on analyses 
done by federal staff that are in the written record but not evaluated by the Board on the record. 

The third bullet states that the federal Board will make C&T use determinations “based on a 
holistic application of the eight factors . . . and whether a community or area generally exhibits 
them.”  This provision appears to provide the federal Board with unlimited flexibility in how it 
evaluates and assigns weight to the eight factors. Such unlimited discretion is the foundation for 
what courts commonly refer to as “arbitrary and capricious” agency decisionmaking.  The phrase 
“Together, the eight factors elucidate the economic, nutritional, cultural, and social character . . 
.” offers no guidance to the Board on the use of these important evidentiary guides.  The draft 
policy would better serve the Board by clarifying the procedures and evidence necessary to 
address the eight regulatory factors rather than including an additional undefined “character” as a 
requirement. 

The fourth bullet needs to clarify what “consider” means in terms of the weight of council 
information.  Also, the regulation citations should be corrected to 36 CFR 242.16(c) and 50 CFR 
100.16(c)). 

The fifth bullet omits other references in ANILCA that require consultation with the State of 
Alaska, such as 802(3). If fails to recognize the state’s authority and responsibility for the 
management of fish and wildlife on all lands except as specifically diminished by federal law. 

Additional Guiding Considerations 

The third bullet states:  “There is no rigid regulatory requirement that a customary and traditional 
use determination be made only for an area for which actual use has been demonstrated; the area 
encompassed . . . may be broader.”  If a C&T determination can be made for an area in which 
actual harvest has not been demonstrated, then the policy should indicate which of the eight 
regulatory factors allows this.  If neither historical nor contemporary taking of a specific fish or 
wildlife stock or population in a particular geographic area has been documented, there is no 
rationale to support making a positive C&T determination.  This overly broad direction is 
unsupported by the regulations in 50 CFR §100.16(a) and 36 CFR §242.16(a), which specifically 
require: “These determinations shall identify the specific community’s or area’s use of specific 
fish stocks and wildlife populations.” A C&T determination is expressed in the regulations at 50 
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CFR §100.24 and 36 CFR §242.24 as a geographic area for which there is a demonstrated 
customary and traditional use of specific stocks of fish or wildlife populations.  If the Board 
intends to expand its C&T determination process to allow positive C&T determinations 
unsupported by demonstrated use, then the Board must adopt changes to its regulations.  It 
cannot rely on a policy that requires violation of its regulations or which “interprets” its 
regulations so as to give them no effect. 

Additional Guiding Considerations 

The first bullet on this page states that ANILCA does not differentiate between natural, 
introduced, reintroduced, or recently migrated species.  The draft policy should clearly explain 
how the Board will evaluate the eight factors for each for each of these four categories of 
species. More specifically, it must consider under what circumstances the Board would conclude 
that there is a C&T use of an introduced or reintroduced species. We realize that the Board has 
granted C&T and a subsistence use priority for recently introduced species and believe that these 
determinations should be revisited and corrected because there can be no substantial evidence 
documenting a long term pattern of use for such populations. 

Definitions 

“Policy” is defined as being the general principles by which the federal Board is guided in the 
management of its affairs.  However, this draft “policy” fails to provide any meaningful 
principles to guide the Board’s actions in the management of its affairs.  Instead, it provides 
incorrect and incomplete opinions and representations.  It does not provide specific criteria, 
analytical thresholds, an established step-by-step process, or any procedures for the Board to use 
to ensure that its C&T determinations are subject to uniform standards and supported by 
substantial evidence. 
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December 4, 2007 

Theo Matuskowitz 
Office of Subsistence Management 
3601 C Street, Suite 1030 
Anchorage, AK 99503 
subsistence@fws.gov FAX: (907) 786-3898 

Re: Comments on Draft Customary and Traditional Use Determination Policy 

Dear Mr. Matuskowitz, 

The Office of Subsistence Management has called for public comment concerning a Draft 
Customary and Traditional Use Determination Policy which is currently posted on the Federal 
website http://alaska.fws.gov/asm/pdf/draftctpolicy.pdf. According to a press release, dated 
November 30, 2007 from the Office of Subsistence Management, comments on this Draft Policy 
are due by email, FAX or mail by 5 p.m. Alaska Time, December 7, 2007. 

The following comments are provided by Kenai River Sportfishing Association (KRSA) and 
specifically address the Draft Customary and Traditional Use Determination Policy. 

Policy Purpose and Background: 

At the outset the stated purpose of the draft policy is to: 

“describe the internal management of the Federal Subsistence Board (Board) and 
provide explanation to the public regarding the process for making customary and 
traditional use determinations pertaining to management of hunting, trapping, and 
fishing on Federal public lands and waters in Alaska” and “This policy is intended only 
to clarify existing practices under the current statute and regulations.” 

This is an important effort that if done properly will facilitate a greater level of understanding 
among the affected publics and a clear and predictable set of guidelines that are useful to Board 
members. Without policy that defines clear and predictable guidelines for determination of what 
is and is not customary and traditional use, there is an inherent risk that over time C and T 
determinations by the Board become arbitrary and capricious. The purpose of policy should be to 
prevent the appearance of arbitrary and capricious decision making by the Board, not enshrine it 
under the guise of needing a “dynamic” or “flexible” approach to decision making. 
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Additionally, such policy can give clear direction to the Regional Advisory Councils (RACs) that 
make C and T recommendations to the Board.  To date, such clear policy direction to the RACs 
has been absent. As such over time there has not been consistent and coherent rational for C and 
T recommendations from RACs, both individually and collectively, to the Board.  Without a 
policy of clear and understandable guidelines for RACs to follow, the administrative record of 
their recommendations has become inconsistent, and thus incoherent, when viewed as a whole. 

Review and Comments: 

KRSA’s review of the policy suggests that the current draft lacks specifics, is ambiguous in its 
application and does little to address its stated purpose.  The current draft policy fails to provide 
the public, the RACs and the Board with any meaningful clarity to: 

x how the Board will make C&T determinations, 
x what information will be considered, and 
x what weight the eight criteria play in the decision making process. 

KRSA finds it disturbing that although the eight criteria are found in the document (as a 
footnote) there are several places within the draft policy where their application to the decision 
making process is muddled and/or diminished. 

When the Federal government in 1990 took over the subsistence program in the wake of the 
McDowell decision, it promulgated express regulations to govern the critical C&T 
determinations.  50 CFR 100.16. The mandatory criteria (i.e., “the Board SHALL make 
customary and traditional use determinations based on the following factors:” (emphasis added) 
100.16(b)) reflect the statutory language of Title VIII and Congressional intent. Specifically, the 
criteria focus on “long term consistent pattern[s] of use”, handing down customs and practices 
over “generations”, and demonstrations of community “reliance” on subsistence resources 
including “substantial cultural, economic, social and nutritional” reliance.  100.16 (b) (1)-(8). 

The primary message within this draft policy seems to be that the Board has unlimited flexibility 
in how it evaluates and assigns weight to the eight factors.  That misses the mark entirely relative 
to the earlier stated purpose of the policy. Specific examples of our concerns follow: 

x The draft references the Federal Board charge to make C&T determinations “based on a 
community’s long term consistent pattern of use of a fish stock or wildlife population.” 

Yet within the draft there is no definition of long term and we are left to wonder how this 
statement is aligned with past board decisions which granted C&T to species that were 
not available to communities in any long term sense.  What is meant by long term – a 
day, month, or decade? 

x Two statements appear in the draft policy: “The customary and traditional use 
determinations that the Board makes must be based on a community’s long term 
consistent pattern of use of a fish stock or wildlife population” and “nothing in 36 CFR 
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242.16(b) and 50 CFR 100.16(a) states that a specific wildlife population or fish stock 
has to be defined in terms of a specific geographical area”. 

The statements appear contradictory and as such make application of either portion of the 
policy meaningless. 

x	 The draft policy lacks specifics.  For example, does the draft policy intend to give 
unlimited latitude to the Board to assign C&T on a species level or a stock level?  Stocks 
are geographically defined as subsets of species.  So which is it? And exactly which of 
the eight criteria grant the authority to the Board to utilize this expanding and more 
liberal interpretation? 

x	 The draft policy states that the Federal board will make C&T use determinations “based 
on a holistic application of the eight factors… and whether a community or area 
generally exhibits them.” 

This statement is the root of the problem with how the Federal Board has preceded in the 
past with regard to C&T determinations and highlights the exact area where the Board 
needs to clarify their process. The eight criteria exist for a reason. We strongly believe 
the substance of this policy, and service to the public, will be greatly enhanced with a 
more structured discussion of how the eight criteria will be applied and what weight the 
individual criteria carry. This draft goes in exactly the wrong direction by muddling the 
application of criteria and leaving unfocused the degree to which a community must meet 
them and how the Board intends to apply them. 

x	 The draft states: “There is no rigid regulatory requirement that a customary and 
traditional use determination be made only for an area for which actual use has been 
demonstrated; the area encompassed… may be broader.” 

If a determination can be made for an area in which actual use has never been 
demonstrated, then the policy should indicate which of the eight factors allows for this 
and what extension of the stock or population level it applies. 

If neither historical nor contemporary use of a particular geographic area can been 
documented, what rationale could possible support making a positive C&T use finding? 

x	 The draft states: “ANILCA does not differentiate between natural, introduced, 
reintroduced, or recently migrated species.” 

While this may possibly be true, it is so illogical and inconsistent with the concept of 
long term use that it escapes all but the most seasoned bureaucrat.  How can one possibly 
conclude that a long term consistent pattern of use can exist for a species that is only 
recently present? 

x	 In addition to making positive C and T determinations, the draft policy notes the board is 
responsible for determining which uses are not customary and traditional: “Not all rural 
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uses are customary and traditional, and it is the responsibility of the Board to determine, 
based on the information before it, which rural uses are customary and traditional,” and 
“At the same time, overly broad standards for customary and traditional use could 
extend protections of ANILCA to uses that are not customary and traditional.” 

By advocating unlimited flexibility in how to evaluate and assign weight to the eight 
factors, the draft policy, by default, generates overly broad standards for determining 
what customary and traditional use is and absolutely no framework to evaluate what it is 
not. 

KRSA believes the Board’s effort to be all inclusive and broad in their determinations is the 
fundamental problem the draft policy was supposed to address.  In that vein, this draft policy 
fails miserably to provide consistent and coherent guidelines. 

If the “flexibility” and intentional vagueness of the draft policy for C and T determinations is 
adopted, the Board will have essentially moved from a realm of having no policy on such 
guidelines to the realm of having a policy that has no guidelines. 

Institutionalizing an arbitrary and capricious course of action seems contrary to the intent of 
ANILCA and to the very reason of having a bureaucratic process in place. Adoption of this draft 
policy as presented will continue to cloud C and T determinations with the appearance of an 
arbitrary and capricious nature and leave members of the public, the RACs and the Board itself 
with serious questions and concerns about the process for how such C and T determinations are 
made. 

Summary: 

In sum, KRSA believes the draft policy does little to clarify or lend structured predictability to 
the process of determining C and T.  Rather, language within the draft intentionally muddles the 
decision making process with contradictory and qualifying statements. 

KRSA firmly believes the public and the process will be far better served by a more direct effort 
to place in policy the Board’s application of the eight criteria, a definition of long term use, and 
an unambiguous explanation of the geographic area of use is factored in when making C and T 
determinations.  KRSA looks forward to working with staff in an effort to make those 
improvements. 

Thank you for the opportunity to provide comment on this very important matter. 

Respectfully, 

Ricky Gease, Executive Director 
Kenai River Sportfishing Association 
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 December 7, 2007 

Theo Matuskowitz 
Federal Subsistence Board   
3601 C St., Suite 1030 
Anchorage, AK 99503 
By email : subsistence@fws.gov 

Re: Draft Customary and Traditional Use Policy

 Dear Mr. Matuskowitz: 

 United Fishermen of Alaska (UFA) is an umbrella association representing 36 Alaska commercial 
fishing organizations participating in fisheries throughout the state and its offshore waters. We also represent 
hundreds of individual fishermen members, many of whom are federally qualified rural subsistence users. 

After reviewing the draft “Policy on Implementation of Customary and Traditional [C&T] Use 
Determinations”, at our annual Fall meeting, the UFA Board of Directors believes that additional issues need to 
be considered before adoption of a policy. While it is encouraging to note that the Federal Subsistence Board 
(FSB) has recognized the need for a formally adopted C&T policy, we are concerned that the proposed 
language does not adequately address some of the basic shortcomings of the FSB process.  UFA appreciates the 
opportunity to comment and offers the following points to express some of our concerns with the draft 
document as it is written. 

While the “Purpose” section indicates that “the intention of the policy is to clarify existing practices 
under the current statute and regulations”, the existing practice is widely perceived to be biased and arbitrarily 
applied and has drawn criticism for not providing clear criteria and a defensible record of the process. 

Although the ”Introduction” section states that implementing regulations require that the FSB make 
C&T determinations using the eight factors, the body of the policy is not explicit enough in establishing the 
mechanism to ensure this required consideration.  For example, the wording “based on a holistic application of 
eight factors” is vague and subject to different interpretations. Also, the existing process whereby the FSB 
seems to function as a rubber stamp for RAC recommendations will not adequately provide the defensible 
record of how and by whom the eight factors are considered. 

The policy also states that determinations “must be based on a community’s long term consistent pattern 
of use” and that “in all instances, the Board makes a decision based upon the best available information.” 
 However, without accountability in the decision making process, it is unclear how the “best information” can 
be elevated above the level of hearsay. 
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Theo Matuskowitz 

Under “Additional Guiding Considerations:” UFA is concerned that the “[FSB] may extrapolation based 
on information from other, similarly situated communities or areas if no information exists for a certain 
community or area.” without substantive definition of what constitutes “similarity”.     

Although UFA has additional concerns about specific wording of the draft document, we hope that the 
previous comments will assist the FSB in establishing a publicly accepted set of procedures based on valid 
information reviewed by using a consistently applied set of well defined criteria.

 Thank you for your consideration, 

/S/ 

Joe Childers 
President 

MEMBER ORGANIZATIONS
 
Alaska Crab Coalition • Alaska Draggers Association • Alaska Independent Tendermen’s Association • Alaska Longline Fishermen’s Association
 

Alaska Shellfish Association • Alaska Trollers Association • Armstrong Keta • At-sea Processors Association • Bristol Bay Reserve
 
Cape Barnabas • Concerned Area “M” Fishermen • Cook Inlet Aquaculture Association • Cordova District Fishermen United  


Crab Group of Independent Harvesters • Douglas Island Pink and Chum • Fishing Vessel Owners Association • Groundfish Forum  

Kenai Peninsula Fishermen’s Association • Kodiak Regional Aquaculture Association • North Pacific Fisheries Association


 Northern Southeast Regional Aquaculture Association • Petersburg Vessel Owners Association • Prince William Sound Aquaculture Corporation  

Purse Seine Vessel Owner Association • Seafood Producers Cooperative • Sitka Herring Association • Southeast Alaska Fisherman's Alliance
 

Southeast Alaska Regional Dive Fisheries Association • Southeast Alaska Seiners Association • Southern Southeast Regional Aquaculture Association  

United Catcher Boats • United Cook Inlet Drift Association • United Salmon Association • United Southeast Alaska Gillnetters  


Valdez Fisheries Development Association • Western Gulf of Alaska Fishermen
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BRIEFING ON CONSULTATION WITH TRIBES AND ANCSA CORPORATIONS 

I. INTRODUCTION 

Title VIII of the Alaska National Interest Lands Conservation Act (ANILCA) requires that rural Alaskans 
be given a priority for the subsistence uses of fish and wildlife on Federal public lands and waters in 
Alaska. In addition, Executive Order 13175 of November 2000 and the Presidential Memorandum of 
November 5, 2009 “Tribal Consultation” gave the Secretaries of the Interior and Agriculture specific 
direction to develop Departmental policy on government-to-government consultation and collaboration 
with Native American Tribes. The Department of the Interior, in turn, directed the Federal Subsistence 
Board to develop a government-to-government Tribal consultation policy. In addition, Public Law 108-
199, div. H, Sec. 161, Jan. 23, 2004, 118 Stat. 452 as amended by Public Law 108-447, div. H, title V, 
Sec. 518, Dec. 8, 2004, 118 Stat. 3267 provides that “the Director of the Office of Management and 
Budget and all Federal agencies shall hereafter consult with Alaska Native Corporations on the same basis 
as Indian Tribes under Executive Order No. 13175.”The Executive order and Presidential Memorandum 
together with the Congressional mandate defines the Board’s responsibility to engage in regular and 
meaningful consultation and collaboration with Tribes and Alaska Native Corporations on subsistence 
matters that may have significant effects on them and their members. 

II. BACKGROUND 

ANILCA declares that the “…continuation of the opportunity for subsistence uses by rural residents of 
Alaska, including both Natives and non-Natives, on the public lands and by Alaska Natives on Native 
lands is essential to Native physical, economic, traditional and cultural existence and to non-Native 
physical, economic, traditional, and social existence. . .” The Federal government has provided for the 
subsistence priority on Federal public lands and waters in Alaska since 1990. ANILCA also created 
a system of regional advisory councils to enable rural residents to have a meaningful role in Federal 
subsistence management. Ten regional advisory councils provide recommendations and information 
to the Federal Subsistence Board and provide a public forum for issues related to subsistence uses. By 
regulation the Federal Subsistence Board gives deference to the regional advisory councils’ positions 
concerning the taking of fish and wildlife unless a regulatory proposal is not supported by substantial 
evidence, violates recognized principles of fish and wildlife conservation, or would be detrimental to 
the satisfaction of subsistence needs. Board deference to regional advisory councils does not affect the 
government-to-government relationship enjoyed by Tribes. 

At its May 2011 meeting, the Board directed that a consultation workgroup comprised of Federal and 
Tribal representatives be formed to develop Tribal and Alaska Native Claims Settlement Act (ANCSA) 
corporation consultation policies, with the goal of adopting final policies at its May 2012 meeting. The 
workgroup subsequently developed draft consultation policies. The Board met with Tribes, ANCSA 
Corporation representatives, and subsistence regional advisory councils, and sought written comment on 
these draft policies. 

In May of 2012, the Federal Subsistence Board adopted its Tribal Consultation Policy. The policy is 
founded on the Department of the Interior’s Tribal Consultation Policy and Department of Agriculture’s 
Action Plan for Tribal Consultation and Collaboration and establishes the framework for regular and 
meaningful consultation with Federally recognized Tribes in Alaska on ANILCA, Title VIII subsistence 
matters. The policy includes in its goals provisions for training of Federal staff on government-to-
government consultation, offering training to Tribes on the Federal subsistence regulation making process, 
and a regular review of the policy by the Board. Based on comments received from ANCSA corporations, 
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the Board delayed adoption of the ANCSA Corporation consultation policy until after the Department of 
Interior finalized its ANCSA Corporation consultation policy. The Board directed that the consultation 
workgroup continue to develop implementation guidelines for the Tribal consultation policy and the 
draft ANCSA Corporation consultation policy. The Board has been following interim implementation 
guidelines pending the adoption of final implementation guidelines in 2013. 

Consultations have been ongoing with Alaska Native Tribes and Corporations during the fiscal year of 
2012. Several consultations occurred beginning in December of 2011 at the Providers Conference in 
Anchorage on the guidelines for consultations, on issues of subsistence and regulatory proposals, during 
the Board and Southeast RAC combined spring meeting in Juneau on the Angoon Extra-Territorial 
Jurisdiction petition in March, again in May 2012 to consider the draft guidelines and comments, and also 
a two day consultation conference call with the Tribes and ANCSA corporations affected by the 2013– 
2015 proposed fisheries regulations in September 2012. The Regional Advisory Councils were briefed on 
the Consultation Policy progress at their fall 2012 meetings. These consultations have been entered into 
the Department of the Interior’s data share-point website to satisfy accountability requirements from the 
Secretaries. 

III. POSITION OF INTERESTED PARTIES 

Feedback from Tribes and Corporations has been favorable. It is observed that consultations will more 
likely take place when regulations are viewed to be prohibitive or restrictive than regulations that 
liberalize harvest. 

IV. FWS POSITION 

Consistent with the policy of the Departments of the Interior and Agriculture, the Service will continue to 
strive to improve the government-to-government relations with Federally recognized Tribes. We will also 
consult with ANCSA Corporations in Alaska. We are committed to carrying out the Federal Subsistence 
Board’s Tribal and ANCSA Corporation consultation policies and the development of implementation 
guidelines. 
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First Phase of Forest Plan Revision 

NEWS RELEASE 
USDA Forest Service 
Chugach National Forest 

Contact: Sara Boario, 907-743-9444 or Don Rees, 907-743-9513 

Chugach National Forest Launches First Phase of Forest Plan Revision 
Public invited to February forums to learn more and provide feedback on forest use and issues 

ANCHORAGE, January 31 -- Chugach National Forest officials announced today the beginning of the 
first phase of a three year planning process to revise the 2002 forest plan under a new National Forest 
System Planning Rule. The forest plan provides direction for managing resources and activities such as 
recreation, fish and wildlife habitat, historic and sacred sites, vegetation, mineral exploration and 
development, and timber. 

“The Chugach National Forest is the backyard for nearly half of Alaska’s population and provides 
opportunities for residents and visitors to live, work, and play across its 5.4 million acres. It’s an 
important place, and forest plan revision is the process in guiding management over the next fifteen 
years,” said Forest Supervisor Terri Marceron. 

During phase one, also known as the “assessment,” the Forest Service will identify and evaluate 
existing information about ecological, economic and social conditions and trends related to the Forest 
and Southcentral Alaska. The resulting assessment report will provide a solid base of current 
information for phases two, drafting the revised plan and developing an environmental impact 
statement (EIS), and three, developing a monitoring strategy. 

“Many trends and emerging issues like demographic shifts and climate change will require looking 
beyond our forest boundaries,” Marceron noted. “In the coming weeks and months we’ll be reaching 
out to other agencies, state and local governments, Alaska Native Tribes and Corporations and the 
public to make sure our plan takes into consideration the larger landscape around us.” 

The public is invited to learn more about the process and provide feedback at nine Forest 
Planning Forums across the region. During the forums, the Forest Service will ask: 
x How the public uses the forest now, how might use and users change over the next fifteen years 
x What the public sees as emerging issues and trends 
x How the public can best be involved in the revision process 
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First Phase of Forest Plan Revision 

Last February the Chugach announced that it was selected as one of eight national forests across the 
country to revise its forest plan under the new planning rule. The Forest was selected because of its 
robust engagement with the public during development and implementation of the 2002 forest plan. 

“Over the past decade, we’ve seen projects like the Spencer Whistle Stop and Chugach Children’s 
Forest emerge out of our previous collaborative planning efforts, and I’m looking forward to building 
on that tradition. These planning forums are just the beginning, and over the next three years we’ll be 
meeting with a broad spectrum of stakeholders, and working to get new voices, like youth, involved in 
the process,” Marceron explained. 

Meeting Dates: 

Thursday, February 7 
Alaska Forum on the Environment, Dena’ina Center (Anchorage), 9-10:30am 

Wednesday, February 20 
Girdwood Community Center, 6:30-9pm 

Thursday, February 21 
Seward Public Library, 6:30-9pm 
Soldotna Sports Center, 6:30-9pm 

Saturday, February 23 
Chugach National Forest Supervisor’s Office (Anchorage), 10am-12:30pm 

Monday, February 25 
Cooper Landing Community Center, 6:30-9pm 
Moose Pass Community Hall, 6:30-9pm 

Wednesday, February 27 
Cordova Masonic Hall, 6:30-9pm 

Thursday, February 28 
Prince William Sound Community College (Valdez), 6:30-9pm 

For more information, please visit: 

x Chugach Forest Plan Revision “Spotlight” at www.fs.usda.gov/chugach
 
x New Planning Rule background at www.fs.usda.gov/planningrule
 

To request information or sign up for the mailing list, email chugachplanrevision@fs.fed.us 
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Meeting Calendars 

Fall 2013 Regional Advisory Council
Meeting Calendar 

August–October 2013 current as of 02/13/13 
Meeting dates and locations are subject to change. 

Sunday Monday Tuesday Wednesday Thursday Friday Saturday 
Aug. 18 Aug. 19 

WINDOW 
OPENS 

NS—B

Aug. 20 

arrow 

Aug. 21 

NWA—

Aug. 22 

Kiana 

Aug. 23 Aug. 24 

Aug. 25 Aug. 26 Aug. 27 Aug. 28 Aug. 29 Aug. 30 Aug. 31 

Sept. 1 Sept. 2 

HOLIDAY 

Sept. 3 Sept. 4 Sept. 5 Sept. 6 Sept. 7 

Sept. 8 Sept. 9 Sept. 10 Sept. 11 Sept. 12 Sept. 13 Sept. 14 

Sept. 15 Sept. 16 Sept. 17 Sept. 18 Sept. 19 Sept. 20 Sept. 21 

Sept. 22 Sept. 23 Sept. 24 

KA—King Cove/ Cold BayKA Ki C / C ld B 
SE—PetersburgSE P t  b  

YKD—St. Mary’s Sept. 27 Sept. 28 

Sept. 29 Sept. 30 

END OF FY2013 

Oct. 1O 1 Oct. 2 O 2 

SC—Cop

Oct. 3 

Oct. 10 

per River 

Oct. 4 Oct. 5 

Oct. 6 Oct. 7 

SP—

WI—Fairbanks 

Nome 

Oct. 11 
WINDOW 
CLOSES 

Oct. 12 

Oct. 13 Oct. 14 Oct. 15O t  15  Oct. 16O t  16  

EI—Fai

Oct. 17 

rbanks 

Oct. 18 Oct. 19 

Oct. 20 Oct. 21 Oct. 22 

BB—Dil

Oct. 23 

lingham 

Oct. 24 Oct. 25 Oct. 26 

Oct. 27 Oct. 28 Oct. 29 Oct. 30 Oct. 31 Nov. 1 Nov. 2 
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Winter 2014 Regional Advisory Council
Meeting Calendar 

February–March 2014  current as of 02/13/13 
Meeting dates and locations are subject to change. 

Sunday Monday Tuesday Wednesday Thursday Friday Saturday 

Feb. 9 Feb. 10 Feb. 11 Feb. 12 Feb. 13 Feb. 14 Feb. 15 

Window 
Opens 

BB—Naknek 
Feb. 16 Feb. 17 

HOLIDAY 

Feb. 18 Feb. 19 Feb. 20 Feb. 21 Feb. 22 

Feb. 23 Feb. 24 Feb. 25 Feb. 26 Feb. 27 Feb. 28 Mar. 1 

Mar. 2 Mar. 3 Mar. 4 Mar. 5 Mar. 6 Mar. 7 Mar. 8 

Mar. 9 Mar. 10 Mar. 11 Mar. 12 Mar. 13 Mar. 14 Mar. 15 

Mar. 16 Mar. 17 Mar. 18 Mar. 19 Mar. 20 Mar. 21 Mar. 22 

Window 
Closes 
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Charter 

//Signed// 
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