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§217.8

parties 18 required to prepare such
analysis.

§217.5 Management decisions.

In arriving at management decisions
concerning the assets, the business
committee shall be entitled to cast
72.83814 votes and the board of direntors
shall be entitled to cast 27.16188 votes.
Any total number of votes cast exceed-
ing 50 shall be sufficient to determine
an issue submitted to the joint man-
agers for resolution. A majority of
votes cast will decide an issue.

§217.8 Method of casting votes.

Within 30 days after an issue and any
analysis provided for in §82174 and
217.6 have been submitted to the Joint
managers for resolution, they shall
each notify the superintendent in writ-
ing of the number of votes cast for and
against the proposed or alternative so-
lutions, If either of the joint managers
fails or refuses to cast his votes and to
notify the superintendent thereof with-
in the time specified, the superintend-
ent may conclude that such joint man-
agers’ votes have been cast against the
proposed solution or solutions; or, if no
solutions have been proposed, for the
maintenance of the status quo. At the
time they notify the superintendent of
the votes cast on an issue, each joint
manager shall furnish to the super-
intendent a certified copy of a resolu-
tion of the business committee or the
board of directors, as the case may be,
authorizing such vote.

§217.7 Implementation of decision.

The Secretary shall issue such docu-
ments as are necessary or expendient
to implement the decisions of the Joint
managers, insofar as such issuance is
authorized by law, and he shall execute
and/or approve such documents for and
on behalf of the joint managers, or ei-
ther of them, and on behalf of the Unit-
ed States, as necessary. If it becomes
necessary for the Secretary to execute
an instrument on behalf of one or both
of the joint managers and to approve
the same instrument as trustee, two
different officials having delegatsd au-
thority from the Secretary shall serve
as exeouting and approving officers, re-
spectively.
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PART 225—OIL AND GAS, GEO-
THERMAL, AND SOLID MINERALS
AGREEMENTS
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AUTHORITY: Indian Mineral Development
Act of 1082, 25 U.8.C. 2101-£108; and 25 U.S.C.
2ands.

BOURCE: 69 FR 14971, Mar. 30, 1894, unless
ntherwise noted.

Subpart A—General

§225.1 Purpose and scope.

(a) The regulations in this part, ad-
ministered by the Bureau of Indian Af-
fairs under the direction of the Seo-
retary of the Interior, govern minerals
agreements for the development of In-
dian-owned minerals entered into pur-
suant to the Indian Mineral Develop-
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ment Act of 1982, 25 U.S.C. 2101-2108
(IMDA). These regulations are applica-
ble to the lands or luterests in lands of
any Indian tribe, individual Indian or
Alaska native the title to which is held
in trust by the United States or is sub-
ject to a restriction against alienation
imposed by the United States. These
regulations are intended to ensure that
Indian mineral owners are permitted to
enter into minerals agreements that
will allow the Indian mineral owners to
have more responsibility in overseeing
and greater flexibility in disposing of
their mineral resources, and to allow
development in the manner which the
Indian mineral owners believe will
maximize their best economic interest
and minimize any adverse environ-
mental or cultural impact resulting
from such development. Pursuant to
section 4 of the IMDA (256 U.S8.C.
2103(e)), as part ‘of this greater flexibil-
ity, where the Sccretary has approved
a minerals agreement in compliance
with the provisions of 25 U.8.C. chap. 23
and any other applicable provision of
law, the United States shall not be lia-
ble for losses sustained by a tribe or in-
dividual Indian under such minerals
agreement. However, as further stated
in the IMDA, the Secretary continues
to have a trust obligation to ensure
that the rights of a tribe or individual
Indian are protected in the event of a
violation of the terms of any minerals
. agreement, and to uphold the duties of
the United States as derived from the
trust relationship and from any trea-
ties, executive orders, or agreements
between the United States and any In-
dian tribe,

(b) The regulations in this part shall
become effective and in full force on
April 29, 1994, and shall be subject to
amendment at any time by the Sec-
retary; Provided, that no such regula-
tion that becomes effective after the
date of approval of any minerals agree-
ment shall operate to affect the dura-
tion of the minerals agreement, the
rate of rovalty or financial consider-
ation, rental, or acreage unless agreed
to by all parties to the minerals agree-
ment.

(c) The regulations of the Bureau of
Land Management, the Office of Sur-
face Mining Reclamation and Enforce-
ment, and the Minerals Management

§225.3

Service that are referenced in §§225.4,
2955, and 225.6 are supplemental to
these regulations, and apply to min-
erals agreements for development of
Indian mineral resources unless specifi-
cally stated otherwise in this part or in
other Federal regulations. To the ex-
tent the parties to a minerals agree-
ment are able to provide reasonable
provisions satisfactorily addressing the
issues of valuation, method of pay-
ment, accounting, and auditing, gov-
erned by the Minerals Management
Service regulations, the Secretary may
approve alternate provisions in a min-
erals agreement,

(d) Nothing in these regulations is in-
tended to prevent Indian tribes from
exercising their lawful governmental
authority to regulate the conduct of
persons, businesses, or minerals oper-
ations within their territorial jurisdic-
tion.

§225.2 Information collection.

It has been determined by the Office
of Management and Budget that the In-
formation Collection Requirements
contained in part 226 do not require re-
view under the Paperwork Reduction
Act (44 U.S.C. 3501 et seq.).

§225.3 Definitions.

As used in this part, the following
terms have the specified meaning ex-
cept where otherwise indicated.

Area Director means the Bureau of In-
dian Affairs Official in charge of an
Area Qffice.

Assistant  Secretary—Indian  Affairs
means the Assistant Secretary—Indian
Affairs of the Department of the Inte-
rior, a designee of the Secretary of the
Interior who may be specifically au-
thorized by the Secretary to disapprove
minerals agreements (26 U.S.C. 2103(d))
and to issue orders of cessation and/or
minerals agreement cancellations as
final orders of the Department.

Authorized Officer means any em-
ployee of the Bureau of Land Manage-
ment authorized by law or by lawful
delegation of authority to perform the
duties described herein and in 43 CFR
parts 3160, 3180. 3260, 3280, 3480 and 35690.

Director's Representative means the
Office of Surface Mining Reclamation
and Enforcement Director’s Represent-
ative authorized by law or by lawful
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delegation of authority to perform the
duties described in 30 CFR part 750 and
25 CFR part 216,

Gas means any fluid, either combus-
tible or noncombustible, that is pro-
duced in a natural state from the earth
and that maintains a gaseous or rar-
efied state at ordinary temperature
and pressure conditions,

Geothermal resources means: (1) All
products of geothermal processes, in-
cluding indigenous steam, hot water,
and hot brines;

(2) Steam and other gases, hot water,
and hot brines, resulting from water,
gas, or other fluids artificially intro-
duced into geothermal formations;

(3) Heat or other associated energy
found in geothermal formations; and

(4) Any by-product derived there-
from,

In the best interest of the Indian min-
eral owner refers to the standards to be
applied by the Secretary in considering
whether to take administrative action
affecting the interests of an Indian
mineral owner. In considering whether
it is *‘in the best interest of the Indian
mineral owner’ to take a certain ac-
tion (such as approval of a minerals
agreement or a unitization or
communitization agreement) the Sec-
retary shall consider any relevant fac-
tor, including, but not limited to: eco-
nomic considerations, such as date of
lease or minerals agreement expira-
tion; probable financial effects on the
Indian mineral owner; need for change
in the terms of the existing minerals
agreement; marketability of mineral
products; and potential environmental,
social and cultural effects.

Indian lands means any lands or in-
terests in lands owned by any individ-
ual Indian or Alaska Native, Indian
tribe, band, nation, pueblo, commu-
nity, rancheria, colony, or other group,
the title to which is held in trust by
the United States or is subject to a re-
striction against alienation imposed by
the United States. '

Indian mineral owner means any indi-
vidual Indian or Alaska Native, or In-
dian tribe, band, nation, pueblo, com-
munity, rancheria, colony, or other
group that owns a mineral interest in
oli and gas, geothermal resources or
solld minerals, title to which is held in
trust by the United States or is subject

25 CFR Ch, | (4-1-95 Edition)

to a restriction against alienation im-
posed by the United States.
Indian surface owner means any indi-

vidual Indian or Alaska Native, or In-

dian tribe, band, nation, pueblo, com-
munity, rancheria, colony, or other
group that owns the surface estate in
land the title to which is held in trust
by the United States or is subject to a
restriction against alienation imposed
by the United States,

Indian tribe means any Indian tribe,
band, nation, pueblo, community,
rancheria, colony, or other group that
owns land or interests in land the title
to which is held in trust by the United
States or is subject to a restriction
against alienation imposed by the
United States.

individual Indian means any individ-
uval Indian or Alaska Native who owns
land or interests in land the title to
which {s held in trust by the United
States or is subject to a restriction
against alienation imposed by the
United States.

Minerals includes both metalliferous
and non-metalliferous minerals; all hy-
drocarbons, including oil and gas, coal
and lignite of all ranks; geothermal re-
sources; and includes but is not limited
to sand, gravel, pumice, cinders, gran-
ite, building stone, limestone, clay,
silt, or any other energy or non-energy
mineral,

Minerals Agreement means any joing
venture, operating, production sharing,
service, managerial, lease (other than a
lease entered into pursuant to the Act
of May 11, 1938, or the Act of March 3,
1909), contract, or other minerals
agreement; or any amendment, supple-
ment or other modification of such
minerals agreement, providing for the
exploration for, or extraction, process-
ing, or other development of minerals
in which an Indian mineral owner owns
a beneficial or restricted interest, or
providing for the sale or other Adisposi-
tion of the production or products of
such minerals.

Minerals Management Service Official
means any employee of the Minerals
Management Service authorized by law
or by lawful delegation of authority to
perform the duties described in 30 CFR
chapter II, subchapters A and C,

Mining means the science, technique,
and business of mineral development,
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including, but not limited to: opencast
work, underground work, in-situ leach-
ing, or other methods directed to sever-
ance and treatment of minerals; how-
ever, when sand, gravel, pumice, cin-
ders, granite, building stone, lime-
stone, clay or silt is the subject min-
eral, an enterprise is considered "“min-
ing' only if the extraction of such a
mineral exceeds 5,000 cubic yards in
any given year.

Oil means all non-gaseous hydro-
carbon substances other than coal, oil
shale, or gilsonite (including all vein-
type solid hydrocarbons). Oil includes
liguefiable hydrocarbon substances
such as drip gasoline and other natural
condensates recovered or recoverable
in a liquid state from produced gas
without resorting to a manufacturing
process.

Operator means a person, proprietor-
ship, partnership, corporation, or other
business entity that has entered into
an approved minerals agreement under
the authority of the Indian Mineral De-
velopment Act of 1982, or who has been
assigned an obligation to make royalty
or other payments required by the min-
erals agreement.

Secretary means the Secretary of the
Interior or an authorized representa-
tive, except that as used in §225.22 (e)
and (f) the authorized representative
may only be the Assistant Secretary
for Indian Affairs (26 U.S.C. 2103(d)).

Solid minerals means all minerals ex-
cluding oil, gas, and geothermal re-
sources.

Superintendent means the Bureau of
Indian Affairs official in charge of an
agency office,

§225.4 Authority and responsibility of
:’gihgureau of d Management

The functions of the Bureau of Land
Management are found in 43 CFR part
3160—Onshore Oil and Gas Operations,
43 CFR part 3180-—Onshore 01l and Gas
Unit Agreements: Unproven Areas, 43
CFR part 3260—Geothermal Resources
Operations, 43 CFR part 3280—Geo-
thermal Resources Unit Agreements:
Unproven Areas, 43 CFR part 3480—Cnal
Exploration and Mining Operations,
and 43 CFR part 35%0—Solid Minerals
(other than coal) Exploration and Min-
ing Operations. These. functions in-

§225.20

clude, but are not limited to, resource
evaluation, approval of drilling per-
mits, approval of mining, reclamation,
and production plans, mineral apprais-
als, inspection and enforcement, and
production verification, These regula-
tions, as amended, apply to minerals
agreements approved under this part.

§225.,6 Authority and responsibility of
the Office of Surface Mining, Rec-

lamation, and Enforcement
(OSMRE).

The OSMRE is the regulatory au-
thority for surface coal mining and rec-
lamation operations on Indian lands
pursuant to the Surface Mining Con-
trol and Reclamation Act of 1977 (30
U.S.C. 1201 et seq.). The relevant regula-
tions for surface mining and reclarna-
tion operations are found ia 30 CFR
part 760 and 25 CFR part 216. These reg-
ulations, as amended, apply to min-
erals agreements approved under this
part. ‘

§225.6 Authority and responsibility of
the Minerals Management Service
MMS).

The functions of the MMS for report-
ing, accounting, and auditing are found
in 30 CFR chapter II, subchapters A and
C. These regulations, unless specifi-
cally stated otherwise in this part or in
other regulations, apply to all minerals
agreements approved under this part.
To the extent the parties to a minerals
agresment are able to provide reason-
able provisions satisfactorily address-
ing the issues or functions governed by
the MMS regulations relating to valu-
ation of mineral product, method of
payment, accounting procedures, and
auditing procedures, the Se retary
may approve alternate provisions in a
minerals agreement,

Subpart B—Minerals Agreements

§225.20 Authority to contract.

(a) Any Indian tribe, subject to the
approval of the Secretary and any limi-
tation or provision contained in its
constitution or charter, may enter into
a minerals agreement with respect to
mineral resources in which the tribe
owns a beneficial or restricted interest,.

(b) Any individual Indian owning a
beneficial or restricted interest in min-
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eral resources may include those re-
sources in a tribal minerals agreement
subject to the concurrence of the par-
ties and a finding by the Secretary
that inclusion of the resources is in the
best interest of the individual Indian
mineral owner,

§225.21 Negotiation procedures.

(a) An Indian mineral owner that
wishes to enter into a minerals agree-
ment may ask the Secretary for advice,
assistance, and information during the
negotiation process., The Secretary
shall provide advice, assistance, and in-
formation to the extent allowed by
available resources,

(b) No particular form of minerals
agreement s prescribed, In preparing
the minerals agreement the Indian
mineral owner shall, if applicable, ad-
dress provisions including, but not lim-
ited to, the following:

(1) A general statement identifying
the parties to the minerals agreement,
the legal description of the lands, in-
cluding, if applicable, rock intervals or
thicknesses subject to the minerals
agreement, and the purposes of the
minerals agreement;

(2) A statement setting forth the du-
ration of the minerals agreement;

(3) A statement providing indem-
nification to the Indian mineral
owner(s) and the United States from al}
claims, labilities and causes of action
that may be made by persons not a
party to the minerals agreement;

(4) Provisions setting forth the obli-
gations of the contracting parties;

(5) Provisions describing the methods
of disposition of production;

(6) Provisions outlining the method
of payment and amount of compensa-
tion to be paid:

(1) Provisions establishing account-
ing and mineral valuation procedures:

(8) Provisions establishing operating
and management procedures;

(9) Provisions establishing any limi-
tations on assignment of interests, in-
cluding any right of first refusal by the
Indian mineral owner in the event of a
proposed assignment;:

(10) Bond requirements;

(11) Insurance requirements:

(12) Provisions establishing audit
procedures;

(13) Provisions for resolving disputes;
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(14) A force majeure provision:

(15) Provisions describing the rights
of the parties to terminate or suspend
the minerals agreement, and the proce-
dures to be followed in the ovent of ter-
mination or suspension:

(16) Provisions describing the nature
and schedule of the activities to be
conducted by the parties;

(17) Provisions describing the pro-
posed manner and time of performance
of future abandonment, reclamation
and restoration activities;

(18) Provisions for reporting produc-
tion and sales;

(19) Provisions for unitizing or
communitizing of lands included in a
minerals agreement for the purpose of
promoting conservation and efficient
utilization of natural resources:

(20) Provisions for protection of the
minerals agreement lands from drain-
age and/or unauthorized taking of min-
eral resources; and

(21) Provisions for record keeping.

(c) In order to avoid delays in obtain-
ing dpproval, the Indian mineral owner
is encouraged to confer with the Sec-
retary prior to formally executing the
minerals agreement, and seek advice as
to whether the minerals agreement ap-
pears to satisfy the requirements of
§225.22, or whether additions or correc-
tions may be required in order to ob-
tain Secretarial approval,

(d) The executed minerals agreement,
together with a copy of a tribal resolu-
tion authorizing tribal officers to enter
into the minerals agreement, shall be
forwarded by the tribal representative
to the appropriate Superintendent, or
in the absence of a Superintendent to
the Area Director, for approval.

§225.22 Approval of minerals agree-
ments,

(a) A minerals agreement submitted
for aporoval pursuant to §225.21(d)
shall be approved or disapproved with-
in: (1) Ove hundred and eighty (180)
days after submission or, (2) sixty (60)
days after compliance, if required, with
section 102(2)(C) of the National Envi-
ronmental Policy Act of 1969 (42 U.S.C.
4332(2)(C)) or any other requirernent of
Federal law, whichever is later.

(b) At least thirty (30) days prior to
approval or disapproval of any min-
erals agreement, the affected Indian

<
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mineral owners shall be provided with
written findings forming the bhasis of
the Secretary’'s intent to approve or
disapprove the minerals agreement.

(1) The written findings shall include
an environmental study which meets
the requirements of §225.24 and an eco-
nomic assessment, as described in
§225.23.

(2) The Secretary shall include in the
written findings any recommendations
for changes to the minerals agreement
needed to qualify it for approval.

(3) The 30-day period shall commence
to run as of the date the written find-
ings are received by the Indian mineral
owner.

(4) Notwithstanding any other law,
such findings and all projections, stud-
ies, data or other information (other
than the environmental study required
by §225.24) possessed by the Depart-
ment of the Interior regarding the
terms and conditions of the minerals
agreement; the financial return to the
Indian parties thereto; the extent, na-
ture, value or disposition of the min-
eral resources; or the production, prod-
ucts or proceeds thereof, shall be held
by the Department of the Interior as
privileged and proprietary information
of the affected Indian mineral owners.
The letter containing the written find-
ings should be headed with: PRIVI-
LEGED PROPRIETARY INFORMA-
TION OF THE (names of Indian min-
eral owners).

(e¢) A minerals agreement shall be ap-
proved {f, at the Secretary’s discretion,
it 18 determined that the following con-
ditions are met: :

(1) The minerals agreement is in the
best interest of the Indian mineral
owner;

(2) The minerals agreement does not
have adverse cultural, social, or envi-
ronmental impacts sufficient to out-
weigh its expected benefits to the In-
dian mineral owners; and,

(3) The minerals agreement complies
with the requirements of this part and
all other applicable regulations and the
provisions of applicable Federal law.

(d) The determinations required by
paragraph (c) of this section shall be
based on the written findings required
by paragraph (b) and paragraphs (b)(1)
through (b)(4), inclusive, of this sec-
tion. The question of ‘‘best interest"

§225.24

within the meaning of paragraph (¢)(1)
of this section shall be determined by
the Secretary based on information ob-
tained from the parties, and any other
information considered relevant hy the
Secretary. including, but not limited
to, a review of comparable contem-
porary contractual arrangements or of-
fers for the development of similar
mineral resources received by Indian
mineral owners, by non-Indian mineral
owners, or by the Federal Government,
insofar as that information is readily
avallable,

(e) If a Superintendent or Area Direc-
tor believes that a minerals agreement
should not be approved, a written
statement of the reasons why the min-
erals agreement should not be approved
ghall he prepared and forwarded, to-
gether with the minerals agreement,
the written findings required by para-
graph (b) and subparagraphs (b)(1)
through (b)4), inclusive, of this sec-
tion, and all other pertinent docu-
ments, to the Secretary for a decision
with a copy to the affected Indian min-
eral owner,

() The Secretary shall review any
minerals agreement referred with a
recommendation that it be dis-
approved, and the Secretary’s decision
to disapprove a minerals agreement
shall be deemed a final Federal agency
action (25 U.S.C. 2103(d)).

§225.23 Economic assessments.

The Secretary shall prepare or cause
to be prepared an economic assessment
that shall address, among other things:

(a) Whether there are assurances in
the minerals agreement that oper-
ations shall be conducted with appro-
priate diligence;

(b) Whether the production royalties
or other form of return on mineral re-
sources is adequate; and

(¢) Whether the minerals agreement
is likely to provide the Indian mineral
owner with a return on the production
comparable to what the owner might
otherwise obtain through competitive
bidding, when such a comparison can
reasonably be made.

§225.24 Environmental studies.

(a) The Secretary shall ensure that
all environmental studies are prepared
as required by the National Environ-
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mental Policy Act of 1969 (NEPA) and
the regulations promulgated by the
Council on Environmental Quality
(CEQ) found at 40 CFR Parts 1500--1508.

(b) The Secretary shall ensure that
all necessary surveys are performed
and clearances obtained in accordance
with 36 CFR parts 60, 63, and 800 and
with the requirements of the Archae-
ological and Historic Preservation Act
(16 U.8.C. 469 et seq.), the National His-
toric Preservation Act (16 U.S.C. 470 et
seq.), the American Indian Religious
Freedom Act (42 U.S.C. 1996), and Exec-
utive Order 11593 (3 CFR 1971-1975
Comp., p. 559, May 13, 1971), If these
surveys indicate that a mineral devel-
opment will have an adverse effect on a
property listed on or eligible for listing
on the National Register of Historic
Places, the Secretary shall;

(1) Seek the comments of the Advi-
sory Council on Historic Preservation,
in accordance with 36 CFR part 800;

(2) Ensure that the property is avoid-
ed, that the adverse effect is mitigated,
or that appropriate excavations or
other related research i{s conducted;
and (3) Ensure that complete data de-
scribing the historic property is pre-
served.

§225.25 Resolution of disputes.

A minerals agreement shall contain
provisions for resolving disputes that
may arise between the parties. How-
ever, no such provision shall limit the
Secretary's authority or ability to en-
sure that the rights of an Indian min-
eral owner are protected in the event of
a violation of the provisions of the
minerals agreement by any other party
to the minerals agreement.

§226.26 Auditing and accounting,

The Secretary may conduct audits
relating to the scope, nature and ex-
tent of compliance with the minerals
agreement and with applicable regula-
tions and orders to lessees, operators,
revenue payors, and other persons with
rental, royalty, net profit share and
other payment requirements arising
from the provisions of a minerals
agreement. Procedures and standards
used for accounting and auditing of
minerals agreements will be in accord-
ance with audit standards established
by the Comptroller General of the
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United States, in “Standards for Audit-
ing of Covernmental Organizations,
Programs, Activities, and Functions,
1981,"” and standards established by the
American Institute of Certified Public
Accountants,

§225.27 Forms and reports.

Any forms required to be filed pursu-
ant to a minerals agreement may be
obtained from the Superintendent or
Area Director. Prescribed forms for fil-
ing geothermal production reports re-
quired by the BLM (43 CFR part 3260,
§§3264.1, 3264.2-4 and 3264.2-5) may be
obtained from the Superintendent,
Area Director, or the Authorized Offi-
cer. Applicable reports required by the
MMS shall be filed using the forms pre-
scribed in 30 CFR part 210, which are
available from MMS. Guidance on how
to prepare and submit required infor-
mation, collection reports, and forms
to MMS is available from: Minerals
Management Service, Attention: Les-
see (or Reporter) Contact Branch, P.O.
Box 5760, Denver, Cclorado 80217. Addi-
tional reporting requirements may be

. required by the Secretary.

§225.28 Approval of amendments to
minerals agreements.

An amendment, modification or sup-
plement to a minerals agreermnent en-
tered into pursuant to the regulations
in this part, whether the minerals
agreement was approved before or after
the effective date of these regulations,
must be approved in writing by all par-
ties before being submitted to the Sec-
retary for approval. The provisions of
§225.22 apply to approvals of amend-
ments, modifications, or supplements
to minerals agreements entered into
under the regulations in this part.
However, amendments, modifications,
or supplements that do not substan-
tially alter or affect the factors listed
in §226.22(c), may be approved by ref-
erencing materials previously submit-
ted for the initial review and approval
of the minerals agreement. The Sec-
retary may approve an amendment,
modification, or supplement if it is de-
termined that the underlying minerals
agreement, as amended, modified, or
supplemented meets the criteria for ap-
proval set forth in §226.22(c).
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§226.20 Corporate qualifications and
requests for information.

(a) The signing in a representative
capacity of minerals agreements or as-
signments, bonds, or other instruments
required by a minerals agreement or
these regulations, constitutes certifi-
cation that the individual signing (ex-
cept a surety agent) is authorized to
act in such a capacity, An agent for a
surety shall furnish a power of attor-
ney.

(b) A prospective corporate operator
proposing to acquire an interest in a
minerals agreement shall have on file
with the Superintendent a statement
showing:

(1) The State(s) in which the corpora-
tion is incorporated, and a notarized
statement that the corporation is au-
thorized to hold such interests in the
State where the land described in the
minerals agreement is situated; and

(2) A notarized statement that it has
power to conduct all business and oper-
ations as described in the minerals
agreement.

(¢) The Secretary may, either before
or after the approval of a ‘minerals
agreement, assignment, or bond, call
for any reasonable additional informa-
tion necessary to carry out the regula-
tions in this part, or other applicable
laws and regulations,

§225.30 Bonds.

(a) Bonds required by provisions of a
minerals agreement should be in an
amount sufficient to ensure compli-
ance with all of the requirements of
the minerals agreement and the stat-
utes and regulations applicable to the
minerals agreement. Surety bonds
shall be issued by a qualified company
approved by the Department of the
Treasury (see Department of the Treas-
ury Circular No. 570).

(b) An operator may file a $75,000
bond for all geothermal, mining, or oil
and gas minerals agreements in any
one State, which may also include
areas on that part of an Indian reserva-
tion extending into any contiguous
State. Statewide bonds shall be filed
for approval with the Secretary.

(¢) An operator may file a $150,000
bond for full nationwide coverage to
cover all geothermal or oil and gas
minerals agreements without geo-
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graphic or acreage limitation to which
the operator is or may become a party.
Nationwide honds shall be filed for ap-
proval with the Secretary.

(d) Personal bonds shall be accom-
panied by:

(1) Certificate of deposit issued by a
financia! institution, the deposits of
which are Federally insured, explicitly
granting the Secretary full authority
to demand immediate payment in case
of default in the performance of the
provisione and conditions of the min-
erals agreement. The certificate shall
explicitly indicate on {ts face that Sec-
retarial approval is required prior to
redemption of the certificate of deposit
by any party;

(2) Cashier's check;

(3) Certified check;

(4) Negotiable Treasury securities of
the United States of a value equal to
the amount specified in the bond. Ne-
gotiable Treasury securities shall be
accompanied by a proper conveyance to
the Secretary of full authority to sell
such securities in case of default in the
performance of the provisions and con-
ditions of a minerals agreement; or

(5) Letter of credit issued by a finan-
cial institution authorized to do busi-
ness in the United States and whose de-
posits are Federally insured, and iden-
tifying the Secretary as sole payee
with full authority to demand imme-
diate payment in the case of default in
the performance of the provisions and
conditions of a minerals agreement.

(1) The letter of credit shall be irrev-
ocable during its term.

(1) The letter of credit shall be pay-
able to the Bureau of Indian Affairs on
demand, in part or in full, upon receipt
from the Secretary of a notice of at-
tachment stating the basis thereof
(e.g., default in compliance with the
minerals agreement provisions and
conditions or failure to file a replace-
ment in accordance with subparagraph
(d)(6)(v) of this section).

(ii1) The initial expiration date of the
letter of credit shall be at least one (1)
year following the date i¢ is filed in the
proper Bureau of Indian Affairs office.

(iv) The letter of credit shall contain
a provision for automatic renewal for
periods of not less than one (1) year in
the absence of notice to the proper Bu-
reau of Indian Affairs office at least
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ninety (90) days prior to the originally
stated or any extended expiration date.

(v) A letter of credit used as security
for any minerals agreement upon
which operations have taken place and
final approval for abandonment has not
been given, or as security for a state-
wide or nationwide bond, shall be for-
feited and shall be collected by the
Secretary if not replaced by other suit-
able bond or letter of credit at least
thirty (30) days before its expiration
date.

() The required amount of a bond
may be increased in any particular
case at the discretion of the Secretary.
(69 FR 14971, Mar, 30, 1994; 60 FR 10474, Feb,
24, 1995]

§225.31 Manner of payments.

Unless specified otherwise in the
minerals agreement, aft~r production
has been established, all payments due
for royalties, bonuses, rentals and
other payments under a minerals
agreement shall be made to the Sec-
retary or such other party as may bhe

‘designated, and shall be made at such

time as provided in 30 CFR chapter II,
suabchapters A and C. Prior to produc-
tion, all bonus and rental payments,
shall be made to the Superintendent or
Area Director,

§225.32 Permission to
ations.

(a) No exploration, drilling, or min-
ing operations are permitted on any In-
dian lands before the Secretary has
granted written approval of the min-
erals agreement pursuant to the regu-
lations. After a minerals agreement is
approved, written permission to start
operations must be secured by applying

start oper-

.for the permits referred to in para-

graph (b) of this section.

(b) Applicable permits in accordance
with rules and regulations in 30 CFR
part 750, 43 CFR parts 3160, 3260, 3480,
3590, and Orders or Notices to Lessees
(NTL) issued thereunder shall be re-
quired before actual operations are
conducted on the minerals agreement
acreage.

§225.33 Assignment of minerals agree-
ments.

An assignment of a minerals agree-
ment, or any interest, therein, shall not

25 CFR Ch. | (4-1-95 Edition)

be valid without the approval of the
Secretary and, if required in the min-
erals agreement, the Indian mineral
owner. The assignee must be qualified
to hold the minerals agreement and
shall furnish a satisfactory bond condi-
tioned on the faithful performance of
the covenants and conditions thereof
as stipulated in the minerals agree-
ment. A fully executed copy of the as-
signment shall be filed with the Sec-
retary within five (6) working days
after execution by all parties. The Sec-
retary may permit the release of any
bonds executed by the assignor upon
submission of satisfactory bonds to the
Bureau of Indian Affairs by the as-
signee, and a determination that the
assignor has satisfied all accrued obli-
gations,

$§225.34 [Reserved]

$225.35 Inspection of premises; books
and accounts.

(a) Operators shall allow Indlan min-
eral owners, their authorized rep-
resentatives, or any authorized rep-
resentatives of the Secretary to enter
all parts of the minerals agreement
area for the purpose of inspection. Op-
erators shall keep a full and correct ac-
count of all operations and submit all
related reports required by the min-
erals agreement and applicable regula-
tions. Books and records shall be avail-
able for inspection during regular busi-
ness hours.

(b) Operators shall provide records to
the Minerals Management Service
(MMS) in accordance with MMS regu-
lations and guidelines. All records per-
taining to a minerals agreement shall
be maintained by an operator in ac-
cordance with 30 CFR part 212,

(c) Operators shall provide records to
the Authorized Officer in accordance
with BLM regulations and guidelines.

(d) Operators shall provide records to
the Director's Representative in ac-
cordance with OSMRE regulations and
guidelines.

§225.36 Minerals agreement cancella-
tion; Bureau of Indian Affairs no-
tice of noncompliance.

(a) If the Secretary determines that
an operator has falled to comply with
the regulations in this part; other ap-
plicable laws or regulations; the terms
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of the minerals agreement; the require-
ments of an approved exploration,
drilling or mining plan; Secretarial or-
ders; or the orders of the Authorized
Officer, the Director's Representative,
or the MMS Official, the Secretary
may:

(1) Serve a notice of noncompliance;
or

(2) Serve a notice of proposed can-
cellation.

(b) The notice of noncompliance shall
specify in what respect the operator
has failed to comply with the require-
ments referenced in paragraph (a), and
shall specify what actions, if any, must
be taken to correct the noncompliance.

(¢) The notice of proposed cancella-
tion shall set forth the reasons why
cancellation is proposed.

(d) The notice of proposed cancella-
tion or noncompliance shall be served
upon the operator by delivery in person
or by certified mail to the operator at
the operator's last known address.
When certified mail is used, the date of
service shall be deemed to be when re-
ceived or five (5) working days after
the date it is mailed, whichever is ear-
lier.

(e) The operator shall have thirty (30)
days (or such longer time as specified
in the notice) from the date that the
Bureau of Indian Affairs notice of pro-
posed cancellation or noncompliance is
served to respond, in writing, to the
Superintendent or Area Director actu-
ally issuing the notice.

(f) If an operator fails to take any ac-
tion that may be prescribed in the no-
tice of proposed cancellation, fails to
file a timely written response to the
notice, or files a written response that
does not, in the discretion of the Sec-
retary, adequately justify the opera-
tor’s failure to comply, then the Sec-
retary may cancel the minerals agree-
inent, specifying the basis for the can-
cellation. Cancellation of a minerals
agreement shall not relieve the opera-
tor of any continuing obligation under
the minerals agreement.

() If an operator fails to take correc-
tive action or to file a timely wriiten
response adequately justifying the op-
erator's actions pursuant to a notice of
noncompliance, the Secretary may
issue an order of cessation, If the oper-
ator fails to comply with the order of

§225.37

cessation, or falls to timely file an ap-
peal of the order of cessation pursuant
to paragraph (k) of this section, the
Secretary may issue an order of min-
erals agreement cancellation,

(h) This section does not limit any
other remedies of the Indian minera!
owner as set forth in the minerals
agreement.

(1) Nothing in this sectiun is intended
to limit the authority of the Author-
ized Officer, the Director's Representa-
tive, or the MMS Official to take any
enforcement action authorized pursu-
ant to statute or regulation,

(J) The Avithorized Officer, the Direc-
tor’s Representative, the MMS Official,
and the Superintendent or Area Direc-
tor should consult with one another be-
fore taking any enforcement actions.

(k) If orders of cessation or minerals
agreement cancellation i{ssued pursu-
ant to this section are issued by a des-
ignee of the Secretary other than the
Assistant Secretary for Indian Affairs,
the orders may be appealed under 25
CFR part 2. If the orders are issued by
the Secretary or the Assistant Sec-
retary for Indian Affairs, and not one
of their delegates or subordinates, the
orders are the final orders of the De-
partment,

§225.37 Penalties.

(a) In addition to or in lieu of can-
cellation under §225.36, violations of
the terms and conditions of any min-
erals agreement, the regulations in
this part, other applicable laws or reg-
ulations, or failure to comply with a
notice of noncompliance or a cessation
order issued by the Secretary may sub-
ject an operator to a penalty of not
more than $1,000 per day for each day
that such a violation or noncompliance
continues beyond the time limits pre-
scribed for corrective action.

(b) A notice of a proposed penalty
shall be served on the operator either
personally or by certified mail to the
operator at the operator’s last known
address. The date of service by cer-
tified mail shall be deemed to be the
date received or five () working days
after the date mailed, whichever is ear-
lier.

(c) The notice shall specify the na-
ture of the violation and the proposed
penalty, and shall specifically advise
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the operator of the operator's right to
either request a hearing within thirty
(30) days of receipt of the notice or pay
the proposed penalty. Hearings shall be
held before the Superintendent or Area
Director whose findings shall be con-
clusive, unless an appeal i8 taken pur-
suant to 256 CFR part 2, If within thirty
(30) days of receipt of the notice of pro-
posed penalty the operator has not re-
quested a hearing or paid the amount
of the proposed penalty, a final notice
of penalty shall be served.

(d) If the person served with a notice
of proposed penalty requests a hearing,
penalties shall accrue each day the vio-
lations or noncompliance set forth in
the notice continue beyond the time
limits presented for corrective action.
The Secretary may issue a written sus-
pension of the requirement to correct
the violations pending completion of
the hearings provided by this section
only upon a determination, at the dis-
cretion of the Secretary, that such a
suspension will not be detrimental to
the Indian mineral owner and upon
submission and acceptance of a bond
deemed adequate to indemnify the In-
dian mineral owner from loss or dam-
age. The amount of the bond must be
sufficient to cover the cost of correct-
ing the violations set forth in the no-
tice or any disputed amounts plus ac-
crued penalties and interest.

(e) Payment of penalties in full more
than ten (10) days after a final decision
imposing a penalty shall subject the
operator to late payment charges. Late
payment charges shall be calculated on
the basis of a percentage assessment
rate of the amount unpaid per month
for each month or fraction thereof
until payment is received by the Sec-
retary. In the absence of a specific min-
erals agreement provision prescribing a
different rate, the interest rate on late
payments and underpayments shall be
a rate applicable under section
6621(a)(2) of the Internal Revenue Code
of 19564, Interest shall be charged only
on the amount of payment not received
and only for the number of days the
payment is late.

(f) None of the provisions of this sec-
tion shall be interpreted as:

(1) Replacing or superseding the inde-
pendent authority of the Authorized
Officer, the Director’'s Representative,

25 CFR Ch. 1 (4-1-95 Edition)

or the MMS Official to impose pen-
alties under applicable statutory or
regulatory authorities;

(2) Replacing, superseding, or rep-
licating any penalty provision in the
terms and conditions of a minerals
agreement approved by the Secretary
pursuant to this part; or

(8) Authorizing the imposition of a
penalty for violations of minerals
agreement provisions for which the Au-
thorized Officer, Director's Representa-
tive, or MMS Official has either statu-
tory or regulatory authority to assess
a penalty.

§225.38 Appeals.

Appeals from decisions of Officials of
the Bureau of Indian Affairs under this
part may be taken pursuant to 256 CFR
part 2.

§225.39 Fees.

(a) Unless otherwise authorized by
the Secretary, each minerals agree-
ment or assignment thereof, shall be
accompanied by a filing fee of §75.00 at
the time of filing.

(b) An Indian mineral owner shall not
be required to pay a filing fee if the In-
dian mineral owner, pursuant to a pro-
vision in the existing minerals agree-
ment, acquires an additional interest
in that minerals agreement.

§225.40 Government employees cannot
acquire minerals agreements.

U.S. Government employees are pre-
vented from acquiring any interest(s)
in minerals agreements by the provi-
sions of 26 CFR part 140 and 43 CFR
part 20 pertaining to conflicts of inter-
est and ownership of an interest in
trust land.

PART 226—LEASING OF OSAGE
RESERVATION LANDS FOR OlL
AND GAS MINING

Sec.
226.1 Definitions.

LEASING PROCEDURE, RENTAL AND ROYALTY

226.2 Sale of leases.

226.3 Surrender of lease.

226.4 Form of payment.

226.5 Leases subject to current regulations.

226.6 Bonds.

226.7 Provisions of forms made & part of the
regulations.
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