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STATEMENT OF KEVIN GOVER, ASSISTANT SECRETARY FOR INDIAN AFFAIRS,
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RESOURCES COMMITTEE AND SENATE COMMITTEE ON INDIAN AFFAIRS, ON S.1586,
THE “INDIAN LAND CONSOLIDATION ACT OF 1999"

November 4, 1999

Good moming Chairman Young, Chairman Campbell and Members of the Committee. 1 am pleased
to appear before you today to provide the Department’s views on S.1586, a bill that will amend the
Indian Land Consolidation Act to more fully address the problem of the fractionated ownership of -
Indian lands. Resolution of this issue is critical to the economic viability of Indian country and the
successful implementation of the Department of the Interior’s ongoing efforts to implement trust
reform. [ would like to thank the House and Senate Committees and their staffs for the efforts they
have put forth to resolve this complex issue. The fact that this hearing is a joint hearing serves to
underscore the importance of this issue and the commitment of Congress to resolve it.

HISTORY

The origin of the fractionation problem has been documented many times. Although several treaties
provided for the allotment of Indian land, the process became a nationwide policy in 1887 with
enactment of the General Allotment Act (GAA). The GAA directed that tribal lands be divided into
small parcels and given or "allotted” to individual Indians. The purpose was to accelerate the
civilization of the Indians by making them private landowners and, ultimately, to assimilate them into
society, at large. Many Indians sold their land, but few assimilated into the surrounding non-Indian
communities, resulting in wide-spread homelessness and impoverishment for Indians. By the 1930s
it was widely accepted that the GAA had, for the most part, failed. In 1934 Congress, in Section 1
of the Indian Reorganization Act, stopped the further allotment of tribal lands. A direct result of the
GAA was the loss of over 100,000,000 acres of land from the Indian trust land base between 1887
and 1934. An indirect result was fractionated ownership of land allotments.

As originally envisioned by the drafters of the GAA, allotments would be held in trust by the United
States for their Indian owners for no more than 25 years. At the end of the 25 years, the land would
be conveyed in fee simple to its Indian owners. Many allottees died during the 25 year trust period.
" In addition, it became-evident that-many allottees continued to need federal protection. As a
consequence, Congress enacted limited probate laws and authorized the President to extend the trust
period for those individuals who were not competent to manage their lands. The presumption was,
however, that at some point in the foreseeable future the lands would be conveyed to their Indian
owners free of federal restrictions. As a consequence, Congress did not amend the probate laws even
though it continued to extend the period of trust protection. As individuals died, their property
descended to their heirs as undivided "fractional” interests in the allotment. In other words, if an
Indian owning a 160 acre allotment died and had four hetrs, the heirs did not inherit 40 acres each.
Rather, they each inherited a 1/4th interest in the-entire 160 acre allotment. As the years passed,
fractionation has expanded exponentially to the point where there are hundreds of thousands of tiny
fractional interests spread throughout Indian country.



The fractionated ownership of Indian lands is taxing the ability of the Department to administer and
maintain records on Indian lands. Fractionated heirship also threatens the integrity and viability of
the Department's trust funds management. The Department is charged by statute with maintaining
Federal Indian land records on these hundreds of thousands of fractional interests and with probating
the estates of every Indian individual who owns a fractional interest in an allotment, regardless of how
small that interest may be. The Department also maintains Individual Indian Money (IIM) accounts
to receive, distribute, and account for income received from these fractional interests. In many cases,
the fractions are so small that the cost of administering the fractional interests and maintaining the
IIM accounts far exceeds both their value plus any income derived therefrom.

THE INDIAN LAND CONSOLIDATION ACT

~ In 1984, Congress attempted to address the fractionation problem with passage of the Indian Land
- Consolidation Act (ILCA). The ILCA authorized the buying, selling and trading of fractional
interests but, most importantly, it provided for the escheat to the tribes of land ownership interests
of less than 2 percent.. Over 55,000 of the 2 percent-or-less fractional interests escheated since
passage of the ILCA in 1984. However, the problem of fractionation continues to worsen and, in
fact, since the Supreme Court declared the current escheat provision unconstitutional in Babbitt v.
Youpee, 117 S.Ct. 727 (1997), is accelerating. This is because interests that would have escheated
are now passing to the heirs and further fractionating, and because numerous estates will have to be
reopened in order to revert the 55,000 escheated interests. The costs of maintaining heirship records
and administering the land is inordinately expensive for the BIA. Approximately 50 - 75 percent (333
million) of the BIA's realty budget goes to administering these fractional interests making funds
unavailable for more productive investments in lands. Other programs such as trust funds
management, forestry, range, transportation, and social services, are likewise adversely impacted.
Utilization and/or conveyance of the fractionated property by the numerous owners is also difficult
because of the need to secure the numerous consents which are required.

ACTIONS BY THE DEPARTMENT

In 1994, my office distributed a consultation package to tribal leaders to address the issue of
fractionation and followed it with a letter to owners of trust and restricted Indian lands. The package
" included a proposal -in- the- form of-draft-legislation and invited comments and suggestions for

alternatives to the concepts contained in the draft legislation. The letter to landowners was sentfo ~ =~

more than 126,000 individuals. The landowners letter described the proposal and included a
questionnaire. More than 12,000 persons, 90 percent of whom reported themselves as members of
federally recognized tribes, responded in writing during 1995. Sixty-five percent (65 percent) of the
respondents in the survey of landowners agreed with the basic concepts of consolidating small
fractional interests in the tribes through an acquisition program and preventing and slowing further
fractionation.



S. 1586

In order for any initiative to have a measurable impact on the fractionated heirship problem, it must
have two major components — first, it must eliminate or consolidate the number of existing fractional
interests and, second, it must prevent or substantially slow future fractionation. S.1586 accomplishes
both of these objectives. S. 1586 provides an acquisition fund to eliminate existing fractional interests
and contains limitations on the devise and descent of trust property that will materially slow the future
fractionation of allotted lands. Savings from the cost of probating Indian estates alone justifies the
cost of the acquisition program. The average value of a less than 2 percent fractional interest in
allotted lands on twelve reservations studied by the General Accounting Office (GAO) in 1992 was
estimated to be less than $200. Comparatively, upon the death of an Indian owner, it costs the BIA
between $1,500 and $2,000 to probate the landowner’s estate. Additional costs are borne by the
Department’s Office of Hearings and Appeals. In many cases, the simple fact of the matter is that
it will be cheaper to simply acquire the interests than it will be to probate them, allow them to further
fractionate, and to pass them on to more heirs, which in turn allows them to continue to fractionate.

- FRACTIONATED HEIRSHIP PILOT PROJECT

In FY 1999, the Congress authorized a fractionated heirship pilot project and appropriated $5 million
for that purpose. 34 tribes applied for the pilot. After reviewing the applications and examining such
things as the severity of fractionation on the various reservations, the condition of the probate and
realty records, the availability of appraisal data, and the tribe’s willingness to contribute to the
program, three tribes from Wisconsin were selected: Bad River, Lac Courte Oreilles, and Lac du
Flambeau. All of these reservations have very old (1850s vintage) pre-GAA allotments.
Approximately 85 percent of ALL of the interests on the reservations were less than 2 percent, and
several 80 acre allotments had in excess of 1,000 owners. After meeting with the tribes, establishing
procedures for determining value, how to make rapid payment to the landowners, and how to speed
up the deed recording process, the project was initiated in April of this year.

Initially it was anticipated that notices would be sent to landowners and advertisements placed in local
newspapers and perhaps notice of the project announced on local radio stations. However, the
opportunity to sell fractional interests spread quickly by word of mouth and the BIA has been
inundated with requests to sell interests. To date, over 8,000 interests have been purchased and over
14,000 acres haveé been returned to the tribes- Over.600 deeds (combining multiple sales of fractional
inierests into one document) have been recorded and the need for over 250 probates and new IIM
accounts have been eliminated. With over $1 million in additional acquisitions currently being
processed, the entire $5 million for the pilot project will likely be used to purchase additional
fractional interests by February 2000. The success of the pilot project demonstrates not only that the
number of fractional interests can be dramatically reduced through an acquisition program, but, more
importantly, that there are significant numbers of individual Indians that are in the market to
voluntarily dispose of these interests.

ECONOMIC VIABILITY OF INDIAN LAND
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S. 1586 addresses one of the most serious ramifications of the fractionated state of Indian land
ownership. Before the Secretary can lease land for purposes such as grazing, drilling, mining or rights
of way, the owners of that land must approve the lease. In some cases under federal law, such as
agriculture, a majority in interest of the owners must approve the lease. In others, such as oil and gas
drilling, all owners must approve the lease before it can go forward to the Secretary. With scores or
even hundreds of owners on a single allotment, potential lessees simply find it too burdensome or
costly to locate and obtain the approval of all owners. As a result, land frequently goes unleased and
the owners lose the economic benefit of their property. ’

S. 1586 would adopt a uniform standard for all leases, rights-of-way, sales of natural resources or
similar transactions regardless of the use to which the property will be put. It would authorize the
Secretary to approve such a transaction if it is supported by the owners of a majority of the interests
in a parcel of land.

1 would also like to bring SEC. 221. REAL ESTATE TRANSACTIONS INVOLVING
NON-TRUST LANDS, to your attention. There has been considerable confusion and litigation about
whether 25 U.S.C. §177 applies to lands acquired in fee by Tribes.

The Administration believes that Section 221, as proposed, should be amended to make it clear that
§177 automatically attaches to lands that are purchased in fee by a Tribe if those lands are within the
boundaries of its current reservation. Such a provision would greatly enhance the federal and tribal
goal, evidenced by statutes such as 25 U.S.C. § 465, of rebuilding the Tribal land bases that were
decimated by-the allotment of Tribal lands. We believe that such a provision is consistent with the
goals of the majority of Tribes, who generally are interested in preserving lands within reservation
boundaries in Tribal ownership for the benefit of future generations. The right to sell; mortgage or
otherwise dispose of interests in land that are outside of current reservation boundaries without
Congressional or Secretarial approval will better enable Tribes to pursue economic development and
self-sufficiency.

CONCLUSION

In 1997, the Administration submitted a draft bill that was introduced and hearings were held.
Representatives of some of the allottees, principally the Indian Land Working Group, testified on that
bill and also presented their own iegislative proposal to Committee staff.

Following the hearing, a meeting was held with Senate Committee staff, the Administration and the
Indian Land Working Groun to discuss the two proposals. The Senate Committee staff then took
the comments received at that meeting and drafted S.1586. The Committee staff has done a
remarkable job in combining the best features of both proposals and are to be commended for their
efforts. There will, no doubt, be concern expressed by some witnesses over the inclusion of an
escheat provision in 8.1586 and emphasis placed on the fact that the Supreme Court has twice ruled
that the escheat provisions in the existing version of ILCA are unconstitutional. To that argument
we quote from the final paragraph of the Supreme Court’s opinion in Hodel v. Irving:
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There is little doubt that the extreme fractionation of Indian lands is a serious
public problem. It may well be appropriate for the United States to ameliorate
fractionation by means of regulating the descent and devise of Indian lands.
Surely it is permissible for the United States to prevent the owners of such
interests from further subdividing them among future heirs on pain of escheat.
[Citation omitted.] It may be appropriate to minimize further compounding
of the problem by abolishing the descent of such interest by rules of intestacy,
thereby forcing the owners to formally designate an heir to prevent escheat to
the Tribe.

S.1586 was drafted in full awareness of and in response to the quoted language. ' S. 1586 specifically
addresses defects that rendered the earlier versions of the ILCA unconstitutional. First, it requires
that notice of the amendments be given to the allottees within six months of passage of the
amendments and gives them a minimum of eighteen months to comply with the amendments. Second,
it also has liberal provisions of the devise of property and does not totally prohibit the devise of less
than 2 percent interests as the earlier versions of the ILCA did.

The Administration wholeheartedly supports passage of S.1586. We will submit a list of technical
corrections and relatively minor suggestions to the Committee, shortly. Passage of S.1586 is, in fact,
imperative if the current trust reform initiative is to succeed. Without a legislative resolution of the
fractionation problem, the ever quickening growth of fractionation will outpace any efforts to
implement meaningful trust reform.

Thank you for the opportunity to testify on this important piece of legislation. I will be happy to
answer any questions you may have.




TESTIMONY OF ROXANE J. POUPART, DIRECTOR OF TRIBAL LAND
DEPARTMENT
LAC DU FLAMBEAU BAND
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UNITED STATES SENATE COMMITTEE ON INDIAN AFFAIRS
HEARING ON S. 1586
THE INDIAN LAND CONSOLIDATION ACT AMENDMENTS OF 1999

NOVEMBER 4,1999

Mr. Chairman and Members of the Committee, my name is Roxane J. Poupart, and I am the Director
of the Tribal Land Management Department for the Lac du Flambeau Chippewa Tribe of Wisconsin.
I am here as the Representative on behalf of the Lac du Flambeau Tribal Government to provide the
committee information on how the Land Consolidation Pilot Project implemented by the Bureau of
Indian Affairs is working for Lac du Flambeau. Lac du Flambeau is one of three Great Lakes
Superior Chippewa Indian Reservations selected to participate in the Land Consolidation Pilot
Project for fiscal year 1999.

The Lac du Fiambeau Indian Reservation is located in northcentral Wisconsin, approximately 180,300
miles from any major metropolitan area. There are more than 1600 Tribal Members of the Lac du
Flambeau Band that reside on the reservation. Exhibit A illustrates Lac du Flambeau Land Ownership
Status. The Reservation is approximately 86,000 acres in size established and defined pursuant to
the Treaty of 1854 between the United States and the Chippewa Indians of Lake Superior and
Mississippi; dated September 30, 1854 (10 Stat. 1109). The Tribe has a very diverse ecosystem with
an enormous responsibility to police, protect, enhance, and conserve the land and its trust resources
for future generations. Of the 86,000 acres, approximately 40,000 acres are forested, 20,000 acres
of lakes, 34 miles of creeks, rivers and streams, 24,000 acres are wetlands (entire northern one-third
of the reservation) with only 2,000 acres of tribal land designated for housing and leasehold
properties. Development within our areais predominately residential and confined around the lakes
and downtown-area. . .. =~ -

The three pilot reservations are Lac du Flambeau, Lac courte Oreilles, and Bad River. Lac du
Flambeau as the two other Bands consist of allotted land having been made in the 1850's, well before
the enactment of the General Allotment Act in 1887. Fractionations on these reservations are the
most severe examples in the Great Lakes area. Although, Lac du Flambeau has not received a
-specified amount under the Pilot Project, to date, the Bureau of Indian Affairs have expended
$700,000.00 for Lac du Flambeau. In addition to the Pilot Project, the Tribe has worked diligently
in its own efforts to reduce the severe problem of fractionation. In fiscal year 1998-1999 the Tribe
appropriated $1.5 million under two separate referendums by its members for the purchase of allotted
and fee lands. We acquired from 153 heirs representing 1755 undivided interests. In fiscal year




1999-2000 the tribe appropriated another $1 million to acquire and consolidate lands in order to
utilize land for housing, economic development, and natural resource management. The most recent
data received from the Chippewa Housing Authority, tribal members on the waiting list for housing
is 268 individuals, a majority of which consisting of a two or three household member composition.
This indicates the existing severe overcrowded conditions on the reservation. In order for the tribe
to address the housing shortages and overcrowded living conditions, more land must be acquired and
more land must be consolidated.

The strongest point and most effective pat the Pilot Project is that it has enabled the Tribe

to re-establish their land base which had been decimated by the allotment pollyyl 966,
approximately 25% (29,101 acres) of the original reservation land base was.allowed to become
alienated and currently is owned by non-Band Members. Many of the allotments that have left Indian
ownership include our most desirable shorelines around the lakes. To date, the Tribe has re-
established 1, 1 81.09 allotment acres, this includes the acquisition of two (2) entire allotments.
There is only a few residential leases on allotted land in Lac du Flambeau. Allotment land base has

- some choice lakeshore but is predominately forested backland and undeveloped.  Exhibit B identifies
allotted land ownership data. Fractionated ownership of Indian lands is a problem that not only
threatens the administrative ability of the Bureau of Indian Affairs it makes utilization of the lands
very difficult and sometimes impossible for the individual owners including the tribe. Exhibit C is a
good example of an attempt to consolidate several parcels. To make this a viable economic unit it’s
time to take this acquisition one step further and consolidate those fractional interests greater than
2%.

To recoup proceeds from these inherited land interests as outlined in the Pilot Project appropriation
language maybe far reaching. For example, the Bureau acquiring into an 80 acre allotment from
12 helrs representing less than 1% undivided interests and the parcel generates (0) zero income. The
number of heirs are still too numerous to get the required approval for a lease and any damages
received from a right-of-way have been waived or already disbursed. Under the forest managemert
plan the next timber sale or improvement project Is not anticipated for another ten (10) years. If
the parcel is not generating income prior to acquisition how and when will income be generated? Our
concemn is the time period of these title transfers to the tribe. It is not clear whether the title transfer
period process will take days, months or years. Other areas of encountered dilemmas have been in
the transition of payments to tribal members, confusion when™ pa2yments would- be received by
members, denial of land sales payments, breakdown in communication, and regression to the old
method of processing land sales.

Under PL93-638 the Tribe contracts certain Real Estate functions of the Bureau of Indian Affairs.
Tribal Lands Program currently has a staff of three (3) that provides real estate services and routinely
prepares and processes trust and fee title conveyances, sales, purchases, exchanges, partitions and 'ft
conveyances. There are four (4) attorneys that contract with the tribe specializing in Contracts,
Housing and Indian Land Tenure issues. The knowledge and administrative experience of the Tribal




Land Program has positioned the Tribe to administer the Land Consolidation Pilot Program.

The tribe supports the Land Consolidation Pilot Project and recommends funds be appropriated in
fiscal year 2000-2001, to continue the Pilot Project objectives in reducing fractionation of Indian
lands. The tribe strongly urges that new allocation language and criteria for the Pilot Project to allow
tribal governments the authority to administer the program. In addition, acquire interest greater than
two percent within a designated time and allow individual land owners acquisitions for consolidation
concurrent. with the Tribe's Land Management Acquisition Plans. Thereby, creating greater
opportunities in land utilization for new housing development, economic development, enhancement
and management of the natural resources. The Tribe recently received the new Land Consolidation
Act Amendments of 1999 on Bill S. 1 586 and recommends ample time for review, commentary and
consultation.

In conclusion, on behalf of the Tribe, the Tribe appreciates the time of the Chairman and Members
of the Committee to allow us to express our concerns and recommendation regarding the Land
Consolidation Pilot Project.

Miigwetch!
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