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138 Restitution Attempts
RESTORATION OF LAND BASE

Both Native Hawaiians and American Indians have endeavored afnmbsl:ig
tt:::ir land base during the twentieth century. Thcy began n: qufmcm
attempts earlier in the century but achieved only I\l}lmntch’c;lsms merican
' i i i han Native ;

i mplished more in this sphere t : > f
;n::;sv:cligdf significant progress in the 1970s and the 1980s in reguning

former lands.

Restoraﬁon of the Indian Land Base

. lus
‘ovisions of the Indian Reorganization Act,'unallottcd surp
E:g: ;E\f: ‘t?:::cr)x restored to tribal trust status. Some tribes Igg:?j::d (l:aox:s
ith loan funds authorized by the act for that purpose. ¥ tt;c o
o failed to appropriate sufficient funds to adeqx_xatc.ly suppo P !
i S y Ingigns deeded their allotments to their tribe. Tribes acq\;xr:‘
Bur icl)hfm:l acres by 1950. In the 1970s and 1980s the secretary O tbc
four tor 2p roved the addition of land to existing reservations or estab-
ll’n;cr:io:\:\?/icservations under the authority of the Indian Rco;ugar(;lzag(t)enr
:th Tribes also purchased land in fee simple with their own funds,
sferr trust status.’® o
tm?:fifgf;f;g LZ%??Sr:)(zrisions of the Indian Reorganization Acltl, the i:r;::i
f Indian Affairs transferred lands to trust status for the Puya ubp tri c and
(S) It Ste. Marie Chippewa Indians. Previously the Puyallug tribe I?r o
ni::ln:bcrs. had fee simple title to lands witl;:n the b?;rdgisltosftcu};\/[ 2:,2
i city of Tacoma, Washington. The - Ste. Marie
Iéi\s'\cr;::::;nl:gic;r\tsh :)urgmscd a seventy-six-acre tract mft;\c dflt:}l\x;:trz :)cf
Sauﬁ Ste. Marie, Michigan, and rcquc.st.c‘d the Bureau od ; u;;t e o
wransfer the land to trust status. The cities of Tacoma an ah ét <
hallenged the action. Until the courts resolved the issues, the sccfr arﬁ'csC
:hc ii\tgrior stayed additional taking .of-}lands in thcgt‘)xty hhcm[‘;ss olr) itstrict
tribes. In separate decisions rcachetd in 1978 and 19 },1 ct Sccrc.ta;y .
Court for the District of Columbia dctﬁ:rmmed,thath t e and
interior had the authority te place lands in trust for the Puy hp bear
ltl:ccg;rllt Ste. Marie Chippewa Indians. The court hi?d. :illl;trzccc) gs;iZCd Z
nd in trust for tribes who were not offici
tl?lgt‘i f:k ;91;2db:: subsequently were determined to havcl:dthaF sz:::fgt
also declared that the secretary cc;ulc(iil acqullréc land and hold it 1n
i ely “landless.” _
mbgs Whotvt:r;;;()[sc::clip{;%()); Congress returned land to the hold:ings (;f
numl;?:\%s wribes. In 1975 the Submarginal Lands Act conveye Ing\i/an
370.000 acres of submarginal lands to; trust status for sc‘;/ler}t;ctx;l Indian
trib::s. During the 1930, the federal government had purchase
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mer reservation lands from homesteaders to return the land ro the original
tribal owners. Much of this submarginal land had remained in the public
domain until Congress passed the Submarginal Lands Act in 1975."7
In 1975 Congress authorized the administrator of general services to
transfer federal surplus lands located on former tribal trust lands in Okla-
homa or on existing reservations in other states to the secretary of the inte-
rior to be held in trust for tribes. Subsequently excess lands have been
rerurned to numerous tribes. The acreages ranged in size from one-half-
acre plots to over 1,600 acres. Land restoration occurred by administrative
action when the land was returned to the original tribal owner; otherwise
congressional action was required. For example, in 1986 Congress author-
ized the partitioning of 5,824 acres, formerly Chilocco Indian School
lands, among the Otoe-Missouri, Pawnee, Ponca, Tonkawa, Kaw, and
Cherokee tribes in Oklahoma. This action required congressional approval
since only the Cherokee formerly owned the land. Separate legislation was
. also necessary to return over 2,800 acres of federal surplus land to the
Washoe in Nevada and California. Although the former Stewart Indian
Boarding School lands were Washoe aboriginal lands, they were not
located within an existing rescrvation. Consequently the land could not be
restored through administrative action authorized by the surplus prop-
erty act.'®
Other congressional land returns involved land for which the aboriginal
or legal title had not been legally exringuished or that had been improperly
placed in the public domain or within another tribe’s reservation. Some of
these lands were sacred and vital to the continuation of traditional tribal
religions. Most of the land restorations transferred the title to the United
States in trust for the tribe. Congress returned the lands without a require-
ment of compensation by the tribes. This was done even during President
Reagan’s administration. From 1982 until the end of his presidency, his
official policy was to require tribes to pay fair marker value for formerly
held lands that are iow part of the public domain. The Bureau of Indian
Affairs has often opposed land restitution bills because they did not require

. monetary payment by the tribes.

Taos Blue Lake and Other Sacred Lands

Legislation returning the Taos Blue Lake and its watershed area to the
Pueblo Indians in 1970 represented one of the most celebrated cases of
land restitution. Taos Pueblo leaders had continually attempted to regain
ownership of these sacred areas since 1906. At that time President
Theodore Roosevelt placed Blue Lake and its environs in Taos National
Forest, which later became Carson National Forest. The Taos Pucblo
received no compensation for these lands. Before 1906 and until 1918 the
U.S. government “‘recognized and ‘pretected the special and exclusive
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interests” of the Taos Indians in this aréa. In 1924 Congress enacted the
Pucblo Land Board Act to settle land disputes between the Pueblos and
non-Indians. The Board offered $458,520.61 to the Taos Pueblo for lands
that had been taken by non-Indians. The government paid part of the set-
tlement, but the Taos Pueblo requested the return of Blue Lake and its
watershed area in exchange for the remaining cash payment. The Indians
continued to insist on receiving title to the land, and Commissioner of -
Indian Affairs John Collier agreed to help them attain their goal. In 1933
Congress passed legjslation providing for a fifty-year permit with right of
renewal for 31,000 acres of the Blue Lake arca. Because of difficulties in
concluding a satisfactory agreement, the Indians did not sign the permit
until 1940. It granted the Taos Pueblo exclusive use to the area for their
annual ceremonial period and free use of wood, forage, and water for per-
sonal and tribal needs.*

The Taos Pueblo continued their efforts to regain title to Blue Lake and
the Rio Pueblo de Taos watershed. In 1965 the Indian Claims Commission
affirmed the Taos Indians’ exclusive aboriginal use and occupancy of
113,000 acres. The commission awardéd a claims settlement but the tribe
refused to accept monetary compensation and held out for the land. The
commission supported the Taos Pueblo’s cfforts for return of the land, but
it did not possess the authority to return it. Tribal efforts garnered wide-
spread national support from representatives of the Roman Catholic
Church, National Organization of Churches, Indian Rights Association,
National Organization of American Indians, and former secretary of the
interior Stewart Udall. A group of prominent Americans formed the
National Committee for Restoration of Blue Lake Lands to the Taos Indi-
ans. Other individuals, including President Richard Nixon and New Mex-
ico governor David Cargo, also joined the large number of supporters.*!

The Taos Indians maintained that Blue Lake and its watershed area pos-
sessed spiritual significance and absolute sanctity. Blue Lake, their principal
shrine, had been the site of the Indians’ annual pilgrimage for seven hun-
dred years, and individual Indians used the lake for religious worship daily.
The Taos Pueblo argued that the existence of their traditional religion and
cultural survival depended upon protection of the arca. The tribe desired
to prohibit all commercial exploitation. The Taos Indians maintained that
timber, grazing, and recreational use had desecrated Blue Lake and its
watershed. .

White supporters argued that the; Taos Indians should have the land
returned to their possession because of its sacred importance to the Pueblo
religion. They maintained that the tribe’s situation differed from other
Indian efforts to regain land because of its spiritual significance, and the
Taos wanted the land for religious rather than economic reasons. They also
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cited the Taos Indians’ long hi i
cived the Taos It chirons.ng istory of endeavors to regain ownership of
Fo.;:sstn;liv %::l:)%i (;f a\l/ocal con%rc;smcn, lumbermen, sportsrrllcn and U.S
1als opposed the return of Blue Lak ; at
o . ; ¢. They claimed th.
su;c’f:igisoin;i;tﬁs gosscsscd every right to religious frccdo);n un(;:cr ttl?:
supervision o e U.S. Department of Agriculture as they would with the
jand b in trust by thg Bureau of Indian Affairs. Some opponents ar cd
thae uor:jscrv;non practices would best be served with jurisdiction o{f;L:hc
and Ix;k er the forest service. Most of the adversaries argued that return of
pin ;mvzglll:lli ;;Fabl;sh a ¥rcccdent that would enable other tribes to
in place of traditional monetary compensation.
_ n.
ThIcn I]']D(;ccn;l‘alzr 1970, Congress rcstc'red 48,000 acres topthc Taos Indians
The U-S. gh rnment held the land in trust for the tribe. The lcgislatioﬂ
5 c[; ace ht at Blu'e Lake and .thc surrounding land remain 2 wilderness
frea an  that the tnbe' only use it for tradirional purposes, such as conduct-
" gl %ous ceremonies, !\untmg and fishing, accessing water sources, pr
ng forage for domestic livestock, and harvesting timb for per-
viding forag g timber, and for per-
- ;:ltth?,gigih‘ the return Qf Taos Blue Lake to the Taos Pueblo has been the
rcgaingd Sﬁ?}ﬁd Zlc:ur;t;lnon of sacred lands, several other tribes have also
ands. The Pueblos in New Mexico h
cessful. Since 1978, Con : o Lo ca sk o i
n » Congress has restored sacred lands to the Zudi, Zi
:21(: Clochm Pueblos. Within the areas returned are religious shrin;m\;/lilc:;;
wanfc Zy :;‘ prlommcnt role in tbc Pueblo religion and culture. The I;ueblos
nanted tlt1 al<:s .ands.to be held in trust for their use so they could perform
e e 1:)1 private anc}‘prcvcnt outsiders from desecrating the sacred
pl i,; 1984:31 original Zuiii lands that Congress returned to tribal owner-
sh asp in o8 f,(:utl}(,i ltac r1115cI<;i or;:y for religious purposes. The Cochiti return
at the Pueblo’s claim was based not onl 1
. . . on b
‘slts:;csbl;; :1;0 0;11 a gap:r ltltlc dating to 1744. Furthcrmo);c th: {)Jrr%:r[::::il
. urchased the land in the 1930s for tribal i
returning the land to the Pucblo, the fed et g sl of
fer : , the federal government had allowed -
ndians to use the submargina! lands. A few other tribes such as the le(::h

and the Yakima in Washi
ership.? ashington also had sacred lands returned to their own-

Sev i
thep :;?llctgcl))gj ::Stflrcoc;ssgclgi :::icongpt:cd to protccat1 sacred sites, located in
. : » fre - y commercial developmen -
ir:).c :‘(;x;); f:?ri, (;awsu;:s basing their religious freedom clair[:\s ontt(l)mztgil;:t
Amendment 2 da;)n ; € American ?ndxan Religious Freedom Act of 1979.
The ¢ Pmt;aion c’f‘h a\i?{ ru!cd against the tribes, denying them constitu-
flonal protect - The Hopis sought to enjoin the construction of a ski
¢ San Francisco Peaks, the home of their Kachinas. The Yurok
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Karok, and Tolowa tribes in Northern California fouggtlto dlzr:c:;i tsh,i
com l::tion of a logging road through their most sacred lan s in the O
ijcf')s National Forest. Its construction would destroy the re glot s s
tity of the area. The Navajo and the Sioux also have tried to preven
N 3 a7 ,
dcsécr:n(;gsotf:: Criifos;ct:zs'land to a few other tribes during the 1;705 an(:if
198§s.g1rn most cases the tribes had a valid clglm to thcéancti. I:z Px:;ial\; of
Land Management had placed lands belonging to the anc:um(:d ueblo
ing districts during the 1930s. Thc. property was r 4o s
i gh' in 1978. Several land restorations involved tribal land tha 1
g::::rr\\cfr:sxcllﬂded from the reservation and incluld;(;ioin ghi foocrcclsltrsrca; ::) :‘\CStlll] ;
i ate S.
” Cn'Og CO.:IS b(;\:ld[:i(::l;y as::lv "I:‘)llxslcl ‘Ih:/tg rlcscrvations. chc.ral surveys of Ctlh;
%Vf;n;doirntgr; Ute Rc;crvation and the Navajo Rgsewasonhhadc::zililo :S
the same 15,000 acres of land within the boundaries of both res .

After the Supreme Court ruled that title belonged to the Navajo, Congress

. . wal
passed legislation conveying title in fee simple to 3,000 acres of fede

1 illion as compensation for lost
he Utes and awarding them $4 m _
lc?ill] ii\cthg:s Croyaltics. The tribe had previously leased the grazing land from
the Burcau of Land Management.®

Havasupai Land Return . _
C csfional approval of the return of 185,000 acres in the Grl:md Ct:mf
;’: gtg the Havasupais in 1975 marked another sngmﬁcanft S}ft't emcc::sn.(:)ll
1 i i to regain some of their an
ian land claims, Havasupai attempts . ‘ :
{::(Jiznd;cd to the early twenticth century. For six centuries, tt:c g\?ﬁﬁ-
is migrated from the plateau lands on the rim of the canyon o_ e can-
p:n f log;i'l in the summer. Use of both areas provided subsistence on fhe
)t/ribc In 1882 the Havasupais were allotted a SIS-ﬁFchrc;cg;trxlan(; " on
loor 1919 Congress establishe
floor of the Grand Canyon. In . srblished S
g P
ional Park but allowed the tribe to contin :
1:12::2?121 Park Service officials restricted Indian free use of thel arzc(:;b t;cz::s
ever, compressing the Havasupais on 518 acres of ‘whnch on Z 200 actes
wcré arable. The tribe maintained that their su.rvwal dcpc;Fc oo e
return of the plateau lands. In January 1975, Pr:s;:l:crllst g::rt:;‘lc H(;l;/ asugpnais‘
legislation designating 185,000 acres as trust fal avas
g‘ccst:i?tsions limit tgibal use of the land to religious rituals and grazing.

Alaska Native Claims Settlement Act ’ e Alaska
The year after the Taos Blue Lake restoration, C.ong_rc:ss’c:nalciz o e gt
Native Claims Settlement Act. It awarf:lcd mlc. in fee S“:\‘P Lo the arEes
fland ever received by American Indians for the extingu nent
:)?:)t‘)l([)l:iglqnal title. The Alaskan tribes’ claimed ownership to most o
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375 million acres contained in the state’s land mass. According to the pro-
visions of the settiement act, Alaska Natives received clear ritle to 40 mil-
lion acres, $462.5 million, and 2-percent royalty on mineral development
on state and federal lands in Alaska up to $500 million. The act authorized
the land distribution among twelve native profit-making district corpora-
tions. They would allocate acreages to eligible villages, who would receive
fec sirnple title to the surface estate while the regional corporation retained
subsurface rights. Some Alaska Natives chose to select fee simple owner-
ship of land instead of coming under the provisions of the act.*

In 1972 Secretary of the Interior Rogers C. B. Morton reserved 99 mil-
lion acres from which the Alaska Natives could select their 40-million-acre
allocation. Four years later, the secretary of the interior made the first land
conveyance to a regional corporation.

Much litigation has resulted from passage of the Alaska Native Claims
Settlement Act. Some of the jawsuits have contested the secretary of the
interior’s rulings that declared certain native villages ineligible for receiving
land. Other legal disputes have developed over the pattern of selection by
native corporations, the state of Alaska, and the federal government.

The adjudication of Indian land claims culminated a century of unsertled
title to 90 percent of the land in Alaska and several decades of native efforts
to obtain title. A number cf native organizations originated in the mid-
1960s as a result of the land-rights issuc. In 1966 Alaska Natives created a
statewide association, the Alaska Federation of Natives. The discovery of
oil in Alaska promoted the swift serclement of native claims. Desire for
immediate exploitation of this valuable resource prompted the oil compa-.
nies to join forces with Alaska Natives to clear land titles. A receptive
administration in Washington also contributed to an early settlement. The
Nixon administration wanted to settle the land-claims issue before it
approved the Alaskan pipeline project.®

From the time the United States purchased Alaska in 1867 from Russia,
Congress had neglected to clarify aboriginal land rights. The purchase
agreement, the organic act, and the statehood acr recognized native rights
of use and occupancy. The latter two documents. left the settlement of
such rights to Congress.*

Some Alaska Natives withheld approval of the Alaska Native Claims Set-
tlement Act. William Willoya, an Eskimo, believed the legislation would
be detrimental to the continuation of the aboriginal subsistence lifestyle
and entailed a sellout to the corporations. He maintained that Congress
excluded traditional hunting, fishing, and wood and berry gathering areas
used seasonally by nomadic Aluska Natives from the land allotted to the
native corporations. He claimed that more than twenty thousand tribes-
men would be forced off the land in the next twenty years. Willoya also
expressed a concern shared by other Alaska Natives that the legislation
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sertlement “without creating a reservation system of lengthy wardship or
trusteeship.” Although some courts have interpreted the language in the
section to imply the complete termination of trust status for Alaska
Natives, the provision seems to run contrary to the general intent of the
act. ANILCA provides native corporations with special protections to
ensure their survival, and it implied trust status by not repealing any pre-
vious legjslation regarding native welfare or sovereignty. Section 2(b) will
most likely be ignored in the future asa misplaced carryover from a much
harsher sertlement bill sponsored by Senator Jackson two years before the
enactment of the Alaska Native Claims Settlement Act.®
The special federal relationship with ‘Alaska Natives was further implied
with the implementation of the Alaska Native Claims Sertlement Act
Amendments of 1987. By adding more special protections, the new legista-
tion reduced Alaska Native fears of a reenactment of the Dawes Act. The
provision mandating that native corporations issue salable stock in 1991
was repealed, among other reasons, to prevent takeover by nonnatives.
The native shareholders were given the option to decide as a group if and
when they want to sell their shares. The amendments also protected Alaska
Natives from the rigors of economic cycles by making undeveloped lands of
the native corporations immune from adverse judgments originating from
unpaid 'taxes, corporate debt, or bankruptcy. Some Alaska Natives op-
posed the legislation because it did not grant similar recognition of tribal
sovereignty enjoyed by Indians in the lower forty eight states.*’

Final assessment of the overall benefits of the legislation cannot be made
for some time. But thirty years from now the settlement act may be seen,
despite added protections, in the same light as the General Allotment Act
with its resulting loss of native landownership, dislocation, and loss of
native culture. Much will depend on the success of the native corporations
in retaining title to the land and maintaining traditional lifestyle and cul-
ture. The white ideological basis of the Alaska Native Claims Settlement
Act rested with the hope of assimilating the Alaskan Eskimos, Indians, and
Aleuts into the Western business economy. Profit-making organizations
with a competitive corporate structure comprised a concept alien to most
Alaska Natives’ cooperative subsistence culture. The impact of mineral
exploitation, speculation, and a money economy threaten their traditional

way of life.

Lands Returned through Executive Authority
In addition to regaining land by congressional legislation, Indians have also

secured possession of former lands through presidential executive orders.
On 20 May 1972, President Richard Nixon issued an executive order

directing the return of part of Mt. Adams and 21,000 acres to the Yakima’

tribe, culminating over four decades of tribal efforts at recovery. After dis-
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coverin, 1 i .
e Vg ;:111 ;m;ﬁ cd‘eltlr:f:atmg the proper bpundarics set by the 1855 Treaty of
The man Sh,o the Yak ;nas presented their claims.to the federal government
of 421 hgp e tha qum made by the surveyors resulted in a rcductior;
restorcé P ot their reservation. In 1904 the federal governm
e mzc,d " acrcg to thc? tribe. Finally the Indian Claims Commissfcf\l t
s ped g(t) the Yaklmasv were entitled to an additional 121 462
ores, Since , acres comprised rich farmland owned by white ’ h
awarded the tribe tifty cents an acre for them. The fcm;i’nfn;

I . .
ands were located in the Gifford Pinchot National Forest. The commis
. 1s-

sion determined that the federal i

pion deter ' cral government did not have to retur

the gomers g Ct:::’su;zxm;.it'c ‘dcasmn to the discretion of the president. I;ix:}clz

e govern rcstort:dc;t\(l)ls::on %f the land hafi not constituted a legal taking

i could | or,d,cr > > the tribe by executive action. This led to Nixon”
eturning some of the land. Although the Yakima considf

. a [¥ lcl.l ous S]gl"tlcallcc [hCy d.ld not Ulgc 1ts
CICd lvit l\d ms to haVC Sp ClaJ

g >

restoration on thc baSlS Of Its SaC[Cd nature

Land R
Indians s vood o syt e 1 Jlicil Action
Pomo Indians on Robinson Ranchr:rit: i;CgalQ lan('js. Duﬁing e ohe
:,‘f,iz ’;cts;:::azggré ;o trltlst status. The U.S.Cglllli())rr::cocb([)tr:?nt}l);?r'?)tl:i::r:;0f
be af e C s::sr(;{l ee, Qhoctaw, and Chickasaw tribes owned the rivc:-
decinom o poyansas | ver in Oklahoma. A U.S. Circuit Court of A cal
pinal sie 10 on eclared that. thc Western Shoshones might possc:sfzbof
rginal tice ic casce:noty[}t\god;:tﬁ?n acres in Neva_da. The appellate court
Sh%;hopcs had beneficial title to thcco Zili?pt:tgg tlifxn;,lsn‘i whether the Western
o I::) cﬁ;ﬁc (:cl?r:]esrc(c:io aroup@ th«? Shoshones’ refusal to accept a $26-
sberigine e O mmission )gdgf'ntnt for the extinguishment of
na, il .Sh (1’18 ;f)r:::d;:?c dlgmct court held that payment had
of Appeals again reversed l:hc fisiz:ricxtlissftngmd e et s
Supreme Court. The Western Shoshones |
Cgurt ruled that payment of the claims aw:
tribe’s trustee and its placement of the fund
by the U.S. Treasury Department had exti
twenty-two million acres. Tribal a
when the tribe’s trustee had acce
claims.+

The Pit River Indians of no 1
rthern California tried i i
lci:(l)ss :):rfcosrc ft:xc courts throughout the 1970s. They cigirgnc;dt ttlictllz:l: n‘;—%lalms
oon acres c())m r:1nnd .takcn by the federal government in the 1850s T‘l)lc I dn: "
mmission acknowledged their aboriginal use and o'ccupannc a[}
y 0

mil-
their
been

Court
and the case ended up in the
ost the case in 1985 when the
ar‘d to the United States as the
s in a tribal account maintained
nguished aboriginal title to the
pproval of the award was nor necessa

pted it as a settlement for outstandirg
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the are uestion a"d awa(dcd a CnSh Sctthchnt Of $29 “llulon as Pal[ Of
h areain q STl 3

a joint judgment with a loosely named group, the California Indians.

iruti it River Indians
Other state tribes readily accepred the restirution. The Pit Ri ,

f their for-
j settlement and requested return O .
howclvczsrc?g;eg:i\:mr:\ ?)?i?\dian Affairs invalidated k:hc rcts;ult:s ([:f atﬂt;cdl";
R clect lection through the
i i bsequent ele
River clection 40 condl'll::lc 3;2;0;‘?‘}1““1 leaders alleged that the Depart-

urned the earlier tr ‘ : the Depe
(r)r:,cc; of the Interior improperly conducted the election and

later results invalid. The tribe later voted to icjc;t th’[?hmo[:ita[lgvi?n;gg?;z;
. . :

¢ anded the return of thchnr ands. . [

no[r)‘catigc(li tgc:ll Indian Claims Commission to review the 1963 judgmen

ap

L e dians
but the commission refused the petition. Some of the Pit River In

resorted to the ractic of occupying tracts of claimed land as well as bringing

g
suit agalllst thc IICaIS[ C()tpOlatlon PalelC GaS and Elcctnc, Othe[ ant
2]

In the mid-1970s a federal
1 and the federal govcrr}mcnt. . . . )
corporc?::‘cci);;,n declared that the Pit River Indians did not hgv; ndctit:))n e
fi(imntcd lands. Some of the Pit River Indians declared their inten
spu . ,

5 44
‘continue their recovery efforts.

Land Returns Resulting from Violation of the 1790 Trade
and Intercourse Act P

igni t number of Indian :
A st‘lgsnc:?i:\r; 1790 Trade and Intercoursc Act. Thls ff:dﬁr;x.lbstai;':,)itt(;1 pronit
FlOd tes from obtaining Indian lands or treatying with tribes g
lt:':al s;Japroval In most of these cases tribal leaders combined judict
eral a . : '

i jati jslative actiof. . 4
ng;‘hnelg\;;tr‘:at;:sz:? tl:;%‘cs Zthodc Island asserted:claims against that state
3

olationlof the 1790 law. The Narragansetts

ing transactions in Vi . anserts
o r:imllt(\ci%claim for 3,500 acres of land on a serics of state statutes macted
e efore 1890. Tribal leaders initiated court acuon gai

i b . - .
bk)\, t?titt%?;t}l\l(:fic Island, and in 1978 the parties negotiated a settlement
the ,

ided for
¢ U.S. Congress approved the agreement that provi
fll\lcb iz?::: gz lﬁ,\SOO acres tog:hc Nartagansetts. In August 1979 the Rhode
i roved it.* N
ISk}l{":clzistllzzll;:E;[L)lthorized the appropriation of $315dr;\(1)1(1)10:r;f s:‘(::::l:
d urchase 900 acres from private landowners an _ z;‘ of suare
v hSt(lJ pds A state-chartered corporation contrgllcd by eig thpc:l o
'ub Ic ;in ls.and three state officials:—would acquire ar}d hold the anncm
" alh tribe. Nine-tenths of ‘the land was restricted to 'perma A
e fon rnd. about 225 acres could be dcvclgpcd sub)c.ctalto t e:
Conscrva‘t:)c;'r:;\ca corporation. Terms of the settlcmcn't included (;n.b I:Eroege
:ES;SV;; congrcssional extinguishment of any claim to land in

Island.

land claims have been based on state viola-

prohib-
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During the 1970s the Penobscot and Passamaquoddy tribes asserted
aboriginal ownership of a large part of Maine. Proceeding from the posi-
tion that transactions between the state ot Massachusetts and these tribes
beginning in 1794, and later actions by the state of Maine, violated the
“Trade and Intercourse Act of 1790, Penobscot and Passamaquoddy leaders
requested that the federal government assist them in bringing suit against
these states. The Interior and Justice departments refused because the
tribes lacked federal recognition. Then the Penobscot and Passamaquoddy
tribes took their claim case to court and the resulting judicial decrees stated
that the tribes possessed tribal status under the Trade and Intercourse Act
and that the government must act as trustee on their behalf. Following the
1975 decision, Justice and Interior department officials assisted the Maine
tribes in their land claims.*¢ ' '

. Because of the cloud placed on the validity of land tides in Maine, Presi-
dent Jimmy Carter intervened in an attempt to settle the land controversy.
In 1977 Carter assigned William Gunter as a special representative to inves-
tigate the land claims of the Maine Indians and to recommend a settlement
plan. Gunter recommended that the federal government pay the tribes $25
million and that Maine provide 100,000 acres of its public lands situated in
the claims areas to the Penobscot and Passamaquoddy tribes. In return the
Indians would agree to relinquishment of all aboriginal claims to land in
Maine. Tribal leaders refused to accept the plan. Not only had Gunter rec-
ommended a small land return, but also that Congress extinguish aborigi-
nal title to the land claimed by the tribes, except state public lands, in the
event the tribes refused to consent to the proposed settlement.*

At the request of the governor and artorney general of Maine, the state
congressional delegation introduced legislation during the spring of 1977
that retroactively ratified the illegal treaties consummated with the Penob-
scot and Passamaquoddy tribes since 1790.4

In February 1978 leaders of the two tribes and a White House work
group announced they had reached a ““memorandum of understanding.”
However, the proposed agreement was not accepted by the disputing par-
ties. The following year tribal leaders and state officials continued negotia-
tions for settlement of the Penobscot and Passamaquoddy tribes® 12.5-mil-
lion-acre land claim. The next compromise, the Hathaway Plan, was
favored by the landowners and state officials, but did not satisfy the tribes.
It would have awarded the Indians $37 million, plus options to purchase
100,000 acres of land from several major timber companies.*

Finally the parties reached an agreement and after Congress approved it
in 1980, President Carter signed into law the Maine Indian Land Claims
Settlement Act. It extinguished the aboriginal land claims of the Passama-
quoddy tribe, the Penobscot Nation, and the Houlton Band of Maliseet
Indians in the state of Maine. Monetary compensation totaled $81.5 mil-
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tion, Fort Stanwix Treaty and Proclamatien of 1783 was not needed
within state boundaries. Thus the stare of New York had the right to pur-
chase the Oneidas’ land, which was located within its borders. 3

The Oneidas had better luck in a parallel lawsuit, Oneida County v.
Oneida Indian Nation. They sued for two years’ rent from 900 acres cur-
rently owned by Oneida and Madison counties. This land was part of
100,000 acres the Indians conveyed to New York in a 1795 treaty. Since
the state did not get federal approval, it was a direct violation of the 1790
Trade and Intercourse Act. The defense did not question the iliegality of
the land sale, but generally whether the Indians had the right to sue 175
years after the fact. In a five-to-four decision the U.S. Supreme Court
ruled in favor of the Oneidas, stating that “the Indian’s common law right
to sue is firmly established ***

. Although the amount of damages won was only two years’ rent on 900
acres (abour $20,000 plus interest), the implications of the suit are consid-
erable. Gneida and Madison counties and the state of New York may be lia-
ble for the entire 100,000 acres, much of which is held privately. Local
property values have suffered. Concern about land titles and predictions of
evictions have led to uncertainty in the real estate market. To remedy the
problem the Oneidas have supported a quick, negotiated setrlement
involving cash and land, and the Supreme Court has urged Congress to act
on the claims in a manner similar to the Rhode Island and Maine scttle-
ments.** ' '

The Catawbas in South Carolina also based their land claim on state vio-
lation of the 1790 act. The tribe sought to regain 140,000 acres. After the
Fourth Circuit Court of Appeals ruled in favor of the Catawba claims, the
Supreme Court in 1986 reversed and remanded the earlier decision. The
adverse ruling was largely a resulr of the tribe’s acquiescence to the termina-
tion policy of the 1950s. The Supreme Court held that the Catawba Tribal
Division of Assets Act signed by the tribe in 1959 negated special federal -
protection to the tribe and subjected the Catawba land claim to the state
statute of imirations. This, in effect, rendered the previous violation of the
1790 Trade and Intercourse Act null and void.** '

Wampanoag Indians in Mashpee, Massachusetts, alsoattempted to
regain jand they claimed was alienated in viclation of the 1790 act. In Feb-
ruary 1979, the U.S. Court of Appeals for the First Circuit upheld the
lower court decision that the act did not protect the Mashpees since they
were not a tribe in 1790 nor in 1976. This ruling was reaffirmed in 1987 by
the same court. In the second round of litigation the Mashpees submitted

essentially the same nineteenth-century documents that supported their
claim to tribal sratus. They argued that the documents showed tribal status

through a principle akin to estoppel. The court found the documentation
insufficient. ¢
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A more successful land rerurn based upon a violation of the Trade and
Intercourse Act of 1790 involved the Wampanoag Tribe of Gay Hgad,
Massachusetts. In 1746 the state legislature appointed trustees or guardians
for the tribe and gave them authority to lease and allot land in the Gay
Head area. This trustee arrangement continued upnl an act passed in 1869
gave citizenship to the Indians and guaranteed title to lapds they owncdf
individually. Another act, in 1870, incorporated the arca into thc town O
Gay Head. All common lands, common funds, _and fishing nght§ were
wransferred to the newly incorporated town. This arrangement ¢d not
seem to disturb the Gay Head Wampanoags in managing their financial
and cultural affairs, since they owned and controﬂcq most of the town at
the fime. But over the years many Indians sold their allotments to non-
Indians, thus reducing the Wampanoags’ local economic and political

57
baSI?;‘- 1974 a newly formed Wampanoag Tribal Council filed a !awsult
against the town of Gay Head. It alleged that the act of 1870 deeding the
Indians’ common lands to the town violated tbc.: 1790 Trade 'fmd Inter-
course Act. Soon after the suit was initiated the lingants entered into nego-
tiations, By fall 1983 an agreement had been ratified by the Gay Head

1 il. the town, and the state. .
Tng?)ln(g;roc:? c;l[;provcd the plan in, 1987. 'Thc sctt'lcmcnt provndc.d. th:i
Wampanoags with 178 acres of land for tribal housing .and an addition
250 acres to be held in trust in exchange for cx‘tmgunshmg all fand claims
within the town of Gay Head. The $4.5-million cost would t:sc shared
equally by the state of Massachusetts and the federal government.

Native Americans have attempted to recover former fands throughout
the twentieth century despite mixed results. Victories during the 1970s
increased Indian nationalistic efforts to regain land. To obtain th.cu'. goal,
tribes have resorted to judicial and legislative action as well as negotiation.

Hawaiian Land Recovery

Hawaiian Homes Commission Act _ .

Hawaiians also have attempted to regain possession of portions of their
lands. The first major success occurred in the 19295 and has rcm.amcd a
consistent part of Native Hawaiian endeavors until the present time. In
1921 the nationalistic Kahio Kalaniana‘ole, the part-Hawaiian congres-
sional delegate from the territory of Hawaii, succeeded in his artempts to
have the U.S. government return some land for the use o'f Native Haxm};
jans. Congress enacted the Hawaiian Homes Commission Act, whic

created the Hawaiian Homes Commission with control over approxi-

i i ii Zalaniana‘ole sin-
mately 194,000 acres set aside for Native Hawaiians. Kalaniana‘o .
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cerely believed that the only hope for the continuation of the indigenous
Hawaiians as a distinct race was to return them to the land. In 1920 he
stated that “The Hawaiian race’is passing. And if conditions continue to
exist as they do today, this splendid race of people, my people, will pass
from the face of the earth.” Kalaniana‘ole pointed out that Hawaiians pos-
sessed a metaphysical relationship with the land. He believed that if they
could live on the land and return to their ancient relationship with it, the
process of decimation and demoralization would come to an end.*®

The death rate of the Hawaiians was higher than that of any other Amer-
ican minority. The population has been estimated at 300,000 at the time
of Cook’s visit to the Hawaiiap islands. Full-blood Hawaiians numbered
only 40,000 at the time of annexation, and by 1920 the figure had
declined to 23,723. In addition the native birth rate fell below the national
level and infant mortality was eight times as high as the national average.
Western diseases were primarily responsible for the dramatic decimation
rate. Thousands of Native Hawaiians died from measles, cholera, smallpox,
and venereal discase introduced by traders, sailors, and missionaries.
Hawaiians developed some immunity to these pestilences only in the latter -
part of the nineteenth century. Demoralization caused by alienation of the
Hawaiians from their land and nation and disorientation prompted by the
influx of foreign settlers and their growing influence in the economic, reli-
gious, and governmental structure of Hawaiian society also contributed to
their decline.*

The rhetoric of American supporters of the Hawaiian homes legislation
contained a philosophy similar to that espoused by promoters of removal
of the Five Civilized Tribes from the South ir the 1830s and the General
Allotment Act of 1887. Advocates claimed the proposal would save the
dying Hawaiian race and rehabilitate it by restoring the Native Hawaiians
to the land. No one considered placing them on reservations although
some Americans regarded Hawaiians as “‘blanket” Indians. Advocates of
the Hawaiian Homes Commission Act hoped to Americanize the Native
Hawaiians and then assimilate them. They wanted to create a class of small
independent New England-type fanners. Then, they believed, the race
would once again thrive, prosper, and become self-reliant. %

Besides saving the Hawaiian race from extinction, supporters of the act
also wanted to return land that had -been taken from them in the nine-
teenth century. When assessed in terms of benefiting the Hawaiians, carlier
artempts at land distribution had been ineffective. Supporters of Hawaitan
rehabilitation claimed that the native people had not obtained their equal
share of the lands in the mid-nineteenth-century land revolution. Specula-
tors also had taken advantage of Native Hawaiians, stripping them of their
tiny parcels. In addition, advocates of native rehabilitation maintained that
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