United States Department of the Interior

OFFICE OF THE SECRETARY
Washingion, D.C. 20240

July 9, 2018
Memorandum

To: Ryan Zinke
Secretary of the Interior

From: Vincent DeVito
Chair Royalty Policy C <

Subject: Royalty Policy Committee Recommendations

Recently, the Royalty Policy Committee (Committee) met in Albuguerque, NM. This was the
third in-person, full Committee meeting.

During the meeting, members of the Committee’s three subcommittees presented and debated 10
final recommendations, including the Committee’s first ever recommendations pertaining to
renewable energy. The recommendations were unanimously approved by the Committee for your
consideration and are the result of a thorough, cooperative, and collaborative process.

The full Committee will meet next on September 13, 2018, in Denver, CO. In the meantime,
work groups are continuing to meet to discuss potential incentives for your consideration that
may increase coal production and optimize federal revenue from off-shore wind investments.

The Committee also heard public comments which will be made part of the official record. The
minutes from the meeting will be posted to the Committee website at www.doi.gov/rpc.
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Summary of Proceedings including recommendations
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I Introduction
The U.S. Department of the Interior (DOI), hosted by Secretary of the Interior Ryan Zinke
and by Chair of the Royalty Policy Committee Vincent DeVito, and with James Schindler
presiding as Designated Federal Official (DFO) and Executive Director, convened the
third public meeting of the re-chartered Royalty Policy Committee (RPC) on June 6, 2018
in Albuquerque, NM. Key agenda items during the meeting included:

e Report out from Fair Return and Value Subcommittee

e Receive public comments

e Report out and recommendations from Planning, Analysis, and Competitiveness

Subcommittee
e Report out and recommendations from Tribal Energy Subcommittee
e Timeline review

Please note that, throughout this meeting summary, comments are provided without
attribution unless made by presenters or by non-Committee members.

This meeting summary was prepared by the Department of the Interior. Interested
parties are invited to contact the RPC at rpc@ios.doi.gov with any questions, comments,
or concerns regarding the content of this meeting summary.

The following items are included in this meeting summary:
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Il. Summary of Decisions and Action Items

A. Decisions
The RPC approved the following recommendations for submission to the Secretary of
the Interior (for the full language of the recommendations, see Appendix A):

1. A Secretarial Order should be issued to plan a wind leasing program to bring at
least 20 additional gigawatts from offshore wind to the United States over the
decade beginning in 2024. This goal shall be achieved by leasing at least two
gigawatts annually through at least four lease sales on the United States Outer
Continental Shelf (OCS) of at least five hundred megawatts each.

2. The Secretary should submit to Congress a legislative proposal to expand the
Outer Continental Shelf Lands Act (OCSLA) to the U.S. Territories.

3. The BLM should issue an Instruction Memorandum (IM) or other mechanism to
update and clarify solar energy right of way, acreage rent schedules, megawatt
(MW) capacity fees, lease and grant renewal process, bond requirements, and
application priority for projects in six Southwestern states.

4. A Secretarial Order should be issued to grandfather projects that were under
construction, development, or for which an application had been accepted when
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10.

the BLM issued its 2016 Competitive Processes for Solar and Wind Energy
Development rule.

The Bureau of Safety and Environmental Enforcement (BSEE) should issue a
Notice to Lessees and Operators to add specificity regarding factors such as
enhanced oil recovery (EOR), high pressure/high temperature wells (HPHT), and
reservoir depths, for royalty relief for late life or challenging assets.

The BLM should issue an IM which directs field offices to issue categorical
exclusions (CX) when Energy Policy Act of 2005 Section 390 criteria are met,
unless specifically rebutted.

The BLM should issue an IM to update the fee-fee-fed IM to avoid unnecessary
National Environmental Policy Act (NEPA) analysis of impacts to non-federal
surface off-lease and analysis of horizontal wells that develop a minority of
federal minerals.

The Department should issue guidance to NEPA planning staff that states
project-specific NEPA documents should be scoped to the actual project impacts
and limited to the best available information.

The BLM should issue a full rulemaking process to revise Onshore Orders 43 CFR
3173, 3174, and 3175 by giving due consideration to applicable APl and GPA
standards.

The Secretary should issue guidance that clarifies what items are not inherently
federal functions and therefore, appropriate for tribes to manage in a Tribal
Energy Resource Agreement (TERA).

Action Items and Next Steps

The Tribal Energy Subcommittee will discuss the opportunity to use categorical
exclusions (CXs) on tribal lands.

The BLM should work with the Onshore Working Group on Onshore Orders and
technical suggestions that might be needed.

The Planning, Analysis, and Competitiveness Subcommittee should discuss the
role of the RPC in reviewing the Department’s NEPA processes.

The next RPC meeting will be September 13 in Denver, CO. An updated calendar
of meetings is available on the RPC website.

Presentations, Key Discussions, and Committee Vote

James Schindler, presiding as Designated Federal Official (DFO) and Executive Director,
opened the meeting and welcomed participants.

Vincent DeVito, RPC Chair and Counselor to the Secretary for Energy Policy, US
Department of the Interior, stated that New Mexico plays an important part in President
Trump and Secretary Zinke’s vision of energy dominance for the U.S. He noted that
having the meeting outside of Washington, D.C. allows for those to attend who may not
usually be able to participate in person in the meeting, and that this meeting had the
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largest public comment signup for this committee under this administration.
Additionally, he thanked the committee for their work and continued commitment.

All individuals in attendance introduced themselves. (A full attendance list can be found
in Section VI — Meeting Participants, page 36.)

James Schindler outlined the agenda for the day, how the agenda changed based on
feedback from participants of the last meeting, and the process for voting: 1) Review the
recommendation under consideration, 2) RPC members voice any questions and discuss
comments, 3) RPC is operating by consensus, so if any comments cannot be resolved,
the issue can be sent back to subcommittee(s) for further discussion, and 4) if there are
no outstanding concerns, consensus is reached and the RPC votes in favor of the
recommendation. Decisions apply to both the recommendation itself and the underlying
analysis for that recommendation. (For the full language of the recommendations, see
Appendix A)

A. Fair Return and Value Subcommittee
Matthew Adams, Cloud Peak Energy and Co-director of the subcommittee, introduced
the subcommittee and stated he was pleased with the amount of work the
subcommittee has accomplished so far. The group continues to follow up and work on
recommendations from the last meeting in February, items for future
recommendations, as well as presentations for the group to raise for further
consideration. Two of the work groups, Index Pricing and Marketable Condition, have
been combined. There were no recommendations coming out of this subcommittee;
however, subcommittee members shared updates to the RPC in the following areas:

e Qil and Gas Payor Handbook: Gabrielle Gerholt, Concho Resources

e Marketable Condition: Stella Alvarado, Anadarko Petroleum

e Coal Benchmarks: Matthew Adams, Cloud Peak Energy

e Audit: Greg Morby, Chevron

1. Oil and Gas Payor Handbook

Gabrielle Gerholt, Concho Resources, provided updates on the Oil and Gas Payor
Handbook. The handbook was split into a federal and an Indian handbook, and five
chapters were provided to the workgroup to provide user feedback. These handbooks
are “living” handbooks, which allow for easier edits and updating. Recent changes
include updated citations to current law, tables for comparison, and illustrations.
(Additional information can be found in the meeting materials in Appendix A.)

In response to Ms. Gerholt’s presentation, an RPC member made the following
comment.
e The first five chapters of the Payor Handbook are going to be published online by
the Office of Natural Resource Revenue (ONRR) in October. In December, the
Indian Gas Valuation chapters will be published.
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2. Marketable Condition

Stella Alavarado, Andadarko Petroleum, provided updates on the Marketable Condition
Workgroup. The group is discussing options for moving forward as a combined group
with Index Pricing. The group is evaluating standardized tables for allowances and
disallowances in order to determine costs for putting gas into marketable condition. Of
these three tables, one went from simplicity to a standard allowance, a second looked
at geographical locations and cost deducts for transportation, and the third looked at
transportation and marketing costs that would be allowed or disallowed. Ms. Alvarado
noted the group has a good platform to move forward once there are decisions
regarding index pricing. (Additional information can be found in the meeting materials in
Appendix A.)

There were no comments or questions by RPC members following Ms. Alvarado’s
presentation.

3. Coal Benchmarks

Matthew Adams, Cloud Peak Energy, provided updates on the Coal Benchmarks working
group. The group focuses on valuation of coal under current regulations. There are areas
of debate between industry/payors and ONRR when it comes to valuation of coal for
royalty purposes, the largest being non-arms-length sales where coal is sold to affiliates.
Mr. Adams noted the group is testing views on arms and non-arms-length valuation and
the outside conversations with experts have been appreciated in keeping conversations
moving forward. He noted that while they have great representation on the working
group, further tribal input is desired. (Additional information can be found in the
meeting materials in Appendix A.)

In response to Mr. Adams’ presentation, RPC members asked the following question.
Responses from Mr. Adams and other subcommittee members are indicated in italics.

e Has a decision been made on the Indian Alternate Dual Accounting, standardized
average single price, and potential index pricing? This has been discussed, but the
recommendations were for federal gas only, which allowed for the tribes to
decide on the best method they felt was most fitting. Currently, the group is
awaiting a pending decision from the Secretary to decide on those evaluations.
ONRR will also be soliciting feedback on these topics.

4, Audit

Greg Morby, Chevron, provided updates on the Audit working group. He noted the
group had a meeting in April that provided updates on the initiatives around the
operations management tool (an online database of valuation guidance for internal use)
as well as the appeals analyst position. The group and ONRR are monitoring progress on
this issue. (Additional information can be found in the meeting materials in Appendix A.)
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In response to Mr. Morby’s presentation, RPC members asked the following questions
and made the following comments. Responses from Mr. Morby and other subcommittee
members are indicated in italics.

e The working group is in recommendation mode. The views and work from ONRR
and outside have been remarkable, and both sides have been open to changes
and efficiencies. While there are no recommendations, there is a lot of work for
September and beyond.

e There was a recommendation previously to review the benchmark system that is
currently in place. Is there an update on that recommendation or when a new
proposed rule might be seen? All rules need to go through an economic analysis,
which is the step the working group is currently on. The working group is
reaching out to industry and academia to provide data that can be used to
supplement the economic analysis. Currently, companies can value coal based
upon other companies’ valuations for arms-length sales; however, a company
cannot use their own arms-length sales to value non-arms-length sales of coal.
The recommendation from the previous meeting was to allow companies to use
third party sales to value non-arms-length sales. The working group is working
with industry and academia to pull the economic analysis together.

e The Navajo Nation has two active coal mines, so the valuation of sales is
important. The non-arms-length coal extraction vs. the lesser arms-length sales
is important for valuation.

B. Planning, Analysis, and Competitiveness Subcommittee
Colin McKee, State of Wyoming, introduced the subcommittee. The subcommittee is
divided into six working groups. There are some groups with recommendations and
others only have updates as they prepare future recommendations. Mr. McKee thanked
the members and alternates, as well as the Interior staff that attend calls and meetings.
Subcommittee members shared updates and provided recommendations to the RPC in
the following areas:

e Non-Fossil and Renewables: Marisa Mitchell, Intersect Power

e Offshore Oil & Gas: Patrick Noah, ConocoPhillips Company

e Onshore Oil & Gas: Kathleen Sgamma, Western Energy Alliance

e Alaska: John Crowther, State of Alaska

e Studies: Emily Kennedy Hague, American Petroleum Institute

1. Non-Fossil and Renewables
Marisa Mitchell, Intersect Power, discussed the working group’s first three
recommendations and Colin McKee introduced the fourth.

a) Recommendation 1 — Secretarial Order
A Secretarial Order should be issued to plan a wind leasing program to bring at least
20 additional gigawatts from offshore wind to the United States over the decade
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beginning in 2024. This goal shall be achieved by leasing at least two gigawatts
annually through at least four lease sales on the United States Outer Continental Shelf
(OCS) of at least five hundred megawatts each. (For the full language of the
recommendation, see Appendix A)

This recommendation relates to America’s energy dominance. The Federal Government
has experience with offshore wind leasing as the first generation of leases have been
accomplished. This recommendation would set the stage for the next phase of offshore
wind. The first generation of leases meets market demand through 2030, but planning
needs to start now for the next round. The floor of 2GW/year was learned from the
European experience, and creates enough competition in the supply chain to ensure the
offshore wind generation is accomplished. This recommendation ensures there is a
commitment by the Federal Government to lease sales so funding can be secured by
developers. (Additional information can be found in the meeting materials in Appendix
A)

In response to Ms. Mitchell’s presentation, RPC members asked the following questions
and made the following comments. Responses from Ms. Mitchell and other
subcommittee members are indicated in italics.

e How was the 20GW and 2GW figure derived, was there an analysis completed?
Two gigawatts is the minimum for investment in the supply chain. This floor was
set by the European example. Twenty gigawatts is the market demand going
forward.

e Twenty GW is 2GW per year for 10 years. This means all of those GW have to be
successful. Why not lease more knowing that some will not proceed? Two per
year is the minimum. Ideally, it could be more. The detailed recommendation has
language regarding a multi-stakeholder process to obtain input from the industry
and economists to ensure the numbers are correct.

e The second part of the recommendation focuses on stakeholder education and
engagement, which is an important part of the recommendation. The detailed
discussion of the recommendation includes proposed language for the
secretarial order and lists specific areas for lease sales. Would you consider
changing “proposed” to “possible” language for the secretarial order? That
would be acceptable.

e The Bureau of Ocean Energy Management (BOEM) is conducting a high level
assessment about the future of offshore wind. It has been published in the
Federal Register and it is open to public comment through July 5.

e How does this recommendation fit in with the BOEM process? This would be an
important consideration as well as the other comments we receive.

Given the change from “proposed” to “possible” language for the secretarial order, Mr.
DeVito asked if there were any additional questions or objections to the first
recommendation. Hearing none, the committee agreed to move forward with the
recommendation.
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b) Recommendation 2 — Amendment to OCSLA
The Secretary should submit to Congress a legislative proposal to expand the Outer
Continental Shelf Lands Act (OCSLA) to the U.S. Territories. (For the full language of
the recommendation, see Appendix A)

OCLSA originally omitted the Territories. As Puerto Rico is reinvesting in infrastructure
following hurricanes and as Guam has received a commitment from the Department of
Defense (DOD) to increase DOD presence and infrastructure on Guam, territories could
benefit from energy development, particularly wind. This recommendation could help
reinvest in infrastructure, including transmission resources, as well as ensure territories
could utilize their energy resources. The Congressional Budget Office completed an
analysis and determined there could be a $20 million increase in federal revenues over
the 2018-2027 period. (Additional information can be found in the meeting materials in
Appendix A)

In response to Ms. Mitchell’s presentation, RPC members asked the following questions
and made the following comments. Responses from Ms. Mitchell and other
subcommittee members are indicated in italics.

e Clarifying question on the language of the recommendation, would the Secretary
forward a legislative amendment? As drafted, the recommendation touts the
benefits without proposing the Secretary do anything. There was an edit that did
not make it to the meeting package. The Secretary does not have the authority to
lease the areas in the Territories, but he can make recommendations to Congress
that he is given the authority to lease off the Territories as he is off states.

e Have territories provided input on this and what has the nature of the
discussions been? There have been several legislative moves around this activity
in the past and it is understood these proposed amendments have received input
from the Territories. From reading the background, both houses have supported
this previously, but it would be important to get the Territories’ input as the
proposal moves forward.

e How does the Federal Government engage with the Territories in seeking their
input on leasing? To date, there is no authority to lease off the Territories, but the
Secretary does have trust responsibilities. In earlier iterations of this
recommendation, there were active conversations with Territories but not
recently. There is a DOI office of Insular Affairs that has direct engagement.

Mr. DeVito noted the change that the action for the recommendation would be for the
Secretary to submit a proposed legislative amendment. He then asked if there were any
additional questions or objections to the recommendation. Hearing none, the
committee agreed to move forward with the recommendation.
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c) Recommendation 3 - Instruction Memorandum
The BLM should issue an Instruction Memorandum (IM) or other mechanism to
update and clarify solar energy right of way, acreage rent schedules, megawatt (MW)
capacity fees, lease and grant renewal process, bond requirements, and application
priority for projects in six Southwestern states. (For the full language of the
recommendation, see Appendix A)

This recommendation instructs BLM to draft an instruction memorandum (IM). The six
Southwestern states have ample solar resources and have been identified by BLM in the
Western Solar Plan as suitable and potentially suitable for energy development. There
has been a boom in solar development on private lands; however, federal land solar
policies discourage solar development on public lands. America needs to be on the
leading edge of technology in order to take advantage of its solar resources. Most
systems today are photovoltaic systems, which have high upfront costs and low
operating costs. The idea is to enter into a long term Power Purchase Agreement (PPA).
The recommendation would provide clarifications and guidance on current policies to
ensure that multiple-use federal lands are competitive with private lands. (Additional
information can be found in the meeting materials in Appendix A)

In response to Ms. Mitchell’s presentation, RPC members asked the following questions
and made the following comments. Responses from Ms. Mitchell and other
subcommittee members are indicated in italics.

e Does the megawatt (MW) capacity fee account for increasing capacity of
technology? State lands are debating how to capture royalties for electrons
rather than minerals. The MW fee is calculated by hours in a year multiplied by
net capacity factor, times the megawatt hour price, multiplied by rate of return.
The net capacity factor can be re-evaluated as technology changes, and the rate
of return can change. It is not tied to production, but price.

e This recommendation is to provide guidance, as opposed to modifying the rules?
This recommendation is for BLM to clarify rules to ensure BLM has discretion to
go back to original rates and make changes.

e The conservation groups made a comment that had an alternative to eliminate
the MW capacity fee, and adjustments to the acreage rent and MW capacity fee.
Could you comment on that? The MW fee is double calculating. The resource for
solar is the land. The lease rate is capturing that. The fee is on par with the
county fees. It provides an incentive for prioritizing solar energy across BLM
lands. A full zone-wide NEPA analysis, EIS, resource studies, and consultations
were completed. This would cut permitting time and build an incentive.

e New Mexico and the Navajo Nation are looking at solar. For BLM, can you speak
to leases that have been issued under the Western Solar Plan and the effect of
the MW capacity fee? The MW capacity fee is based on a PPA. BLM is looking at
NV, CA, and other states and their standards for what they are changing for a fair
return. Impact on BLM is access to transmission. Proponents had an application,
but had to hold because of transmission. This issue needs to be solved. For the
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MW fee, it has been adjusted and BLM will look to see how NV, CA, and AZ are
adjusting. There has not been an impact. Solar is not 100% comparative to oil
and gas. BLM is trying to get a fair return and need a county by county appraisal,
after which BLM can make adjustments. As for bonding, BLM needed a way to
ensure taxpayers would not be left to clean up if a developer walked away. The
solar energy zone fee is a way to recoup fees from a taxpayer funded regional
mitigation plan. If a developer is working outside the zone, they would invest the
money because it is a cost recovery.

e How are bond rates set? Wind and solar is set by regulation. Coal, oil, and gas is
set by statute. In the bonding, there are provisions for adjustments, but it
depends on the standing of the operator. However, this is typically adjusted at
the end.

e This recommendation does not ask for a rule change. Would a rule change come
at the end? Some things can be done through an instruction memorandum, but it
cannot be used for a public process. Some things require a regulatory change.

e [sthere a time frame for the MW fee? There is a phase in. Charging a MW fee is
double counting and a lease fee already accounts for use of the land. This change
would get to a place for interest in federal lands.

e Tax payers need to get reimbursed. Please comment on that. There are regional
mitigation strategies already set up for the solar energy zones. When a developer
wins a bid, they pay into the mitigation fee. Developers then do not have to find
their own offset lands to pay for any potential impacts of the development. There
are fees developers pay back into the fund to pay back the taxpayers for the
upfront investment. That fee is only for the solar energy zone lands and not the
variance process lands.

e How does this apply to tribal lands? This does not apply to Tribal lands. It only
applies to BLM land already designated through the Western Solar Plan.

e The current rule has a rental rate for acreage and the MW capacity rate. The
recommendation is to combine the fees. Double paying is detrimental to
industry. However, the recommendation may be outside what an IM can do, and
that rulemaking needs to be done on this issue. BLM does have the discretion to
go back and reevaluates the fees.

e Would you be open to adjusting the language for BLM to “reevaluate” this? In
reviewing with industry, these are the five things than can be done through and
IM to get federal land on par with private land. A rulemaking would take months,
which would lose interest for development on federal lands. It would be good to
keep the IM for now and work with BLM later to reevaluate the rule, since there
are a number of things that need to be adjusted.

e This could be a two-step process of proceeding to day with adjusting the rule
through and IM and then going back with adjustments via rulemaking later.

e A rulemaking would have a public process, while an IM would circumvent that.
There are concerns that the recommendations are inconsistent with the
regulatory requirements. Making inconsistent recommendations, even in the
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short term, circumvents the public process long term. The public did have
comment time. BLM does have the ability to change the rates, if determined to
not be correct. Attorneys agreed this could be done via and IM.

e Does BLM agree with the point that an IM can be used in this situation? BLM
agrees with the concept that some things can be changed via an IM, but not that
an IM can be used for everything. BLM uses a number of vehicles for change and
a full rulemaking may not be necessary. BLM would like the flexibility that if an
IM is not appropriate, it can take the proper process. The solicitors would review
the recommendation before it went to the Secretary and ensure an IM can be
used.

Noting the change of “an IM and/or rulemaking as appropriate” to give BLM flexibility
with mechanisms for adjustment, Mr. DeVito asked if there were any additional
guestions or objections to the recommendation. Hearing none, the committee agreed
to move forward with the recommendation.

d) Recommendation 4 — Secretarial Order
A Secretarial Order should be issued to grandfather projects that were under
construction, development, or for which an application had been accepted when the
BLM issued its 2016 Competitive Processes for Solar and Wind Energy Development
rule. (For the full language of the recommendation, see Appendix A)

Prior to the 2016 rule, operators were only subject to a capacity fee. However, the new
rule instituted an additional acreage fee and changed how the capacity fee was
calculated. The nature of the recommendation is to define who is subject to
grandfathering when the rule went into effect in 2016. The recommendation does not
increase revenue generation to DOI, but would honor the environment developers had
when applying and provide assurance for developers to make development more
attractive. This rule would not weaken the environmental requirements and is a narrow
recommendation that affects a small amount of projects. (Additional information can be
found in the meeting materials in Appendix A)

In response to Mr. McKee’s presentation, RPC members asked the following questions
and made the following comments. Responses from Mr. McKee and other subcommittee
members are indicated in italics.

e BLM has looked at grandfathering and the administration landed at a two-year
period for reduction. That timeframe would make allow for adjustments. BLM
does not have a problem with this moving forward.

e The recommendation is for projects underway. Is the intent to grandfather
projects that had an application or more under construction? The intent is that
projects under development or those that submitted a right of way application
and are going through the permitting process would have the option of being
grandfathered.
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e Does the recommendation provide certainty for projects being developed now
or the future? Future projects as well. There would be some assurance for
developers that they would be able to work under the regulations that were in
place when they applied. It is understood that changes occur over time, but this
would be a big change for the environment for projects.

In order to clarify what a project “under development” means, the language of the
recommendation was changed to include projects “for which an application had been
accepted by the Bureau of Land Management” prior to the rule taking effect. Mr. DeVito
asked if there were any additional questions or objections to the recommendation.
Hearing none, the committee agreed to move forward with the recommendation.

2. Offshore Oil & Gas
Patrick Noah, ConocoPhillips Company, discussed the recommendation coming out of
the offshore working group.

a) Recommendation 5 — Notice to Lessees (NTL)
The Bureau of Safety and Environmental Enforcement (BSEE) should issue a Notice to
Lessees and Operators to add specificity regarding factors such as enhanced oil
recovery (EOR), high pressure/high temperature wells (HPHT), and reservoir depths,
for royalty relief for late life or challenging assets. (For the full language of the
recommendation, see Appendix A)

This recommendation is a notice to lessees that would help provide royalty relief for
challenging or late life projects. The recommendation is for DOI to consider specific
criteria in hopes the process for approval for royalty relief would be used more widely
by lessees. While there is a process for royalty relief, few apply for it and even few
receive the relief. The most recent approval in the Gulf of Mexico was 17 years ago. This
recommendation would not create a new standard or lower the bar, but would help
make the process more usable and more effective, which would help encourage
investment that might not otherwise happen. (Additional information can be found in
the meeting materials in Appendix A)

In response to Mr. Noah’s presentation, RPC members asked the following questions
and made the following comments. Responses from Mr. Noah and other subcommittee
members are indicated in italics.

e One might argue that royalty relief would not be appropriate given the public
comments. The question is should public policy support the higher cost projects
that would not otherwise be economic? If policy should be neutral, then one
could argue against relief on principle. The current process was a policy decision
made years ago. Developers are being told that production should occur on
public lands, rather than abandonment or investment not made. There should be
a priority for change.
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e If the cost is born by private companies and not the public, why is that a
concern? Royalty relief favors higher cost operations. At a different time and
place, we may want to open a discussion on royalty relief more generally.

e The study in the materials was from 2015, and oil prices have gone up since
then. Has that changed the economics of the analysis? The output was based
upon a tool developed in 2015, but the numbers used were from 2017.

e The purpose of these tools is to not have resources stranded. Can this be
elaborated on? The law says BSEE can grant relief for development based on the
project’s economic need. Companies need to submit an application in order for
that to be done. It has not been utilized in the Gulf, but needs to be based on the
project’s economic need, drilling needs, and other parameters.

e The recommendation is an expansion of the previous recommendation and
based on deep water.

Mr. DeVito asked if there were any additional questions or objections to the
recommendation. Hearing none, the committee agreed to move forward with the
recommendation.

3. Onshore Oil & Gas

Kathleen Sgamma, Western Energy Alliance, presented four recommendations on behalf
of the onshore working group. The group looked at increasing royalties and determined
that an increased rate would lead to less revenue, since developers would be driven
from development on federal lands. The group focused on how to increase
competitiveness of federal lands and deliver increased revenue. These
recommendations build upon and provide more specificity to recommendations made
at the Houston RPC meeting.

a) Recommendation 6 - Instruction Memorandum
The BLM should issue an IM which directs field offices to issue categorical exclusions
(CX) when Energy Policy Act of 2005 Section 390 criteria are met, unless specifically
rebutted. (for the full language of the recommendation, see Appendix A)

Timeframes for the Application for Permit to Drill (APD) have become lengthy (260 days
on average) due to redundant NEPA analysis completed by BLM. BLM should issue
guidance that CXs must be used when a company meets any of the statutory Section
390 criteria. Section 390 CXs are mandated by the EPA Act 2005 and should not be
discretionary. The use of CXs would reduce APD processing time, avoiding redundant
NEPA analysis and allow analysis on non-CX activities. Ms. Sgamma also noted that BLM
has issued an IM concerning these CXs. (Additional information can be found in the
meeting materials in Appendix A)
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In response to Ms. Sgamma’s presentation, RPC members asked the following questions
and made the following comments. Responses from Ms. Sgamma and other
subcommittee members are indicated in italics.

This recommendation is limited to federal and not Indian leases. Indian country
has been dealing with delays for years, and this recommendation should be a
discussion for the Tribal Energy Subcommittee.

Section 390 is a high bar for rebuttable presumption, but not mandatory. There
may be instances where the bar is met, but companies do not apply, which
makes this mandatory language uncomfortable. Statutory might be better
because that was the intent.

Recommendations for NEPA are outside the committee’s charter and am having
difficulty assessing when it is in our scope and not. CXs fall under the streamline
the Department’s processes to increase competitiveness. NEPA decreases federal
competitiveness, which is why the group looked at policies to help increase
revenues from federal lands. Processes within the Department is in the charter;
however, getting into the environmental side of NEPA is not.

When the processes become limited or streamlined, that raises concerns for the
public. Environmental concerns may be beyond the scope of the committee, but
studies have shown CXs have impacts when not followed. Public participation is
challenging when talking about a process. When looking at a CX, NEPA has been
done and there is still a chance for public involvement. This recommendation
does not get rid of the public comment, but does say it will not take up to 15
years. Further, it does not get rid of NEPA, but we do want to increase revenue on
public lands. More to the point, the initial charter is for the public to receive the
full value of resources. If the public does not get that value because of delays,
that is a part of the charter. To counter that, that depends on what your idea of
value is.

Examining the scope of the charter and what falls within and outside the scope
of the committee should have further discussion.

New language of “unless specifically rebutted” was inserted at the end of the
recommendation after “are met.” Noting the change of “unless specifically rebutted,”
Mr. DeVito asked if there were any additional questions or objections to the
recommendation. Hearing none, the committee agreed to move forward with the
recommendation.

b)

Recommendation 7 - Instruction Memorandum

The BLM should issue an IM to update the fee-fee-fed IM to avoid unnecessary
National Environmental Policy Act (NEPA) analysis of impacts to nonfederal surface
off-lease and analysis of horizontal wells that develop a minority of federal minerals.
(For the full language of the recommendation, see Appendix A)
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NEPA analysis need not consider impacts from nonfederal actions that would occur
independently of a federal authorization, such as when multi-well pad is sited on off-
lease, nonfederal surface to access nonfederal minerals. BLM should establish clear
guidance for analyzing impacts of horizontal wells that develop a minority mineral
interest. BLM should not conduct unnecessary analysis of impacts from nonfederal
actions that would occur regardless of whether BLM approves an APD. (Additional
information can be found in the meeting materials in Appendix A)

In response to Ms. Sgamma’s presentation, RPC members asked the following questions
and made the following comments. Responses from Ms. Sgamma and other
subcommittee members are indicated in italics.

e BLM is updating its 2009 guidance and is consistent with this recommendation on
how BLM can use its discretion for fee-fee-fed.

e s there specific data on delays and impacts concerning the issue of federal
nexus? There is no specific data, but North Dakota has looked at delays for
nonfederal wells. North Dakota has 32% of its Balkan units impacted where the
surface location is on state lands, but the federal minerals are accessed via a well
pad. The state normally issue multi-well pad permits in 25 days, but most are
taking 250 days or more. These wells roll into NEPA and environmental analysis,
which leads to permitting delays. When developers respace wells, the Federal
Government gets no royalties from that.

e Isit 50% or less, or more generally? More generally. It is not meant to be too
prescriptive.

Mr. DeVito asked if there were any additional questions or objections to the
recommendation. Hearing none, the committee agreed to move forward with the
recommendation.

c) Recommendation 8 - Guidance to NEPA Planning Staff
The Department should issue guidance to NEPA planning staff that states project-
specific NEPA documents should be scoped to the actual project impacts and limited
to the best available information. (For the full language of the recommendation, see
Appendix A)

NEPA analysis can take three to five years for small projects, and up to ten years for
large projects. The RPC has evaluated reducing NEPA and other approval timelines to
encourage more development, increasing royalty revenue. To implement Secretarial
Order 3355 (one-year time frame and 150 pages) NEPA documents should focus on
actual, not speculative, impacts beyond the scope of the project. Tiering to existing
environmental analysis should be used wherever possible. NEPA documents should also
be scoped to best available information. Processing of NEPA documents should not be
put on hold while waiting for new research to be completed. (Additional information
can be found in the meeting materials in Appendix A)
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In response to Ms. Sgamma’s presentation, RPC members asked the following questions
and made the following comments. Responses from Ms. Sgamma and other
subcommittee members are indicated in italics.

There is a broad scope NEPA done on lands against Navajo lands, and there are
tiered projects done under that NEPA analysis. Is this recommendation for a
tiered scope? Concerning methane spikes, small projects would be ok, but
cumulative projects may have an effect. Is this covered? There is an RMP or
larger programmatic document that has high level modeling. Individual NEPA
documents show the contribution of the project and complete an analysis of
project impacts given what the models say for development. That could show
how the project is mitigating those impacts.

Is there a mechanism if something comes up not in the Programmatic
Environmental Impact Statement (PEIS)? In the NEPA document, there are four
tiers for reasonably foreseeable development: a CX, Determined NEPA Adequacy
(DNA) (already studied and impacts are within the foreseeable impacts), EA
(Environmental Assessment) (NEPA analysis completed but new information for
FONSI), or Environmental Impact Statement (EIS).

If it was not foreseeable in five years, is there a new way to insert information
into the CX? Not in the CX, but in the EA or EIS.

What would this recommendation change or add? Companies are having to do
research projects, rather than using the best available science. For example,
companies are asked to complete multiple air models or complete wildlife surveys
which are outside what the project impacts, which lengthens the NEPA process.
This recommendation suggests use what is in front of the department at the time
and within the project scope. There are times a PEIS is needed, but if it is a limited
project, it should be scoped accordingly. The recommendation is meant to help
DOI meet the time and page goals for NEPA. It helps reinforce the orders for
limited time and pages for NEPA analysis.

The recommendation sounds like, for individual projects, companies do not have
to study the impacts to all of a state, but limits the impacts to what the project
will impact.

If a project is requested to do a study and they do not think it is within scope,
what is the relief? There is a process for the right official to review and check for
scope. Generally, on the plan level, the plan will be put out to the public and they
can comment if it is within or outside of scope based on purpose and need.

There needs to be a conversation on how NEPA should be completed for areas
with multiple jurisdiction, ex. Navajo lands next to federal or other Indian lands.
There should be further discussion regarding NEPA.

Paragraphs from the background section were moved to the analysis section, which was
left blank in the full subcommittee recommendation packet. Mr. DeVito asked if there
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were any additional questions or objections to the recommendation. Hearing none, the
committee agreed to move forward with the recommendation.

d) Recommendation 9 - Full Rulemaking Process
The BLM should issue a full rulemaking process to revise Onshore Orders 43 CFR 3173,
3174, and 3175 by giving due consideration to applicable APl and GPA standards. (For
the full language of the recommendation, see Appendix A)

The rulemaking should fix the retroactive aspects of the existing rule that threaten
existing unitization and commingling agreements. The simplest and most equitable
means of modifying the regulations would be to adopt the American Petroleum Institute
(API1) and Gas Processors Association Midstream (GPA) standards in their entirety. All
variances, commingling agreements, and off-site measurement agreements approved
prior to the effective dates of the new rules should be honored. BLM should consider a
provision in the rule to define “economically marginal” that would establish when
commingling of production is allowed from a property. (Additional information can be
found in the meeting materials in Appendix A)

In response to Ms. Sgamma’s presentation, RPC members asked the following questions
and made the following comments. Responses from Ms. Sgamma and other
subcommittee members are indicated in italics.

e These recommendations encompass a 17-point document that included
concerns, changes, problems considered, etc. It was an extensive study put
together and given to BLM.

e Why are the APl and GPA standards appropriate? APl and GPA are industry
groups where companies, manufacturers, and regulators come together and
make standards for each items that measures oil and gas. The groups have been
around 30-40 years, meet multiple times a year, and have reviews every 5 years
to ensure the standards are still relevant. If they are not relevant, they are
revised.

e The rule speaks to 2016 rules that were scientifically unsound. Could someone
speak to that? One rule was for multipoint proving and it was impossible
technically to complete that proving.

e There were rules in 2016 and comments about if it was appropriate to defer to
industry standards. Several rules were changed as they were impractical for the
value they provide. There are items that BLM agrees need to change. The best
way to meet the revision is to rely on documents that have been built upon
decades. Once standards are put forward, studies are completed and money
invested to ensure the equipment can meet standards.

e BLM agrees there needs to be a change but cannot agree to adopt the standards
that are out there. These are technical, site specific rules. There needs to be a
discussion between BLM and the subgroup on the concerns and changes that
need to be made. There is probably more agreement than not in changes BLM
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can make to reduce the burden. Industry has been worked with for developing
these standards, but more detailed conversations are needed.

e Was there any consideration on tribes? Reopening rules that have already been
established could have an effect on tribal lands. That was not looked at
specifically. Reopening the rule would go through full public comment, which
could affect Tribal rules. There are sections that could be opened to public
comment.

e Istheintent to look at the standards and adopt those that are appropriate or
adopt them in their entirety? Those that are appropriate.

e Tribes need consultation to know how the adopted rule impacts the Navajo
Nation. If the rule was reopened, it would automatically go to tribal consultation.

e That may be correct regarding consultation, but tribes haven’t seen that with
this administration. Not necessarily with DOI, but with other departments.

e |t was suggested to not put qualifiers, since that may leave people out. If it is
reopened, the tribes will be fully consulted. When someone is left out, it is usually
the tribes. This is the tribal experience over time.

e There has been permitting backlogs related to flaring. This should be followed up
on by BLM.

The language of the recommendation was changed to “revise” rather than “rewrite” the
onshore orders and “giving due consideration” to APl and GPA standards was inserted.
Mr. DeVito asked if there were any additional questions or objections to the
recommendation. Hearing none, the committee agreed to move forward with the
recommendation.

4. Alaska

John Crowther, State of Alaska, provided an update on the Alaska working group. DOI
has begun the NEPA scoping process for leasing in the 1002 Area and robust
involvement from the state and local stakeholders is expected. Alaska continues to be
an important new exploration opportunity for federal production for the National
Petroleum Reserve. DOl needs to ensure appropriate acreage is available and permitting
is coordinated and efficient. There may be a future recommendation regarding the
reserve. The OCS 5-year planning process continues in Alaska, including planning for a
2019 lease sale in the Beaufort Sea area. Federal royalty valuation for OCS
transportation costs and other factors should take into consideration the Alaska context
to promote production. A recommendation may be brought in the future.

There were no comments or questions by RPC members following Mr. Crowther’s
presentation.

5. Studies

Emily Hague, American Petroleum Institute, provided an update for the studies working
group. The group is focusing on working with BOEM and BLM subject matter experts to
analyze modeling within DOI. The working group will review existing assumptions and
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how the bureaus review and update the assumptions to stay in line with current
economic conditions. Additionally, the group will explore how the models are used
within DOI to inform policy decisions, as well as identify gaps or additional factors that
should be included in the models.

In response to Ms. Hague’s presentation, RPC members asked the following questions
and made the following comments.

e BOEM is moving forward with the studies from the previous recommendation
and the goal for the larger study is to have results by the end of the year to
inform the following lease sale. The focused study will likely be available sooner
than that.

C. Tribal Energy Subcommittee

President Russell Begaye, Navajo Nation, introduced the subcommittee, thanked the
members for their work in the previous months, and stated there would be one
recommendation brought forward. Additional recommendations will be brought
forward at a later time.

Subcommittee members shared updates and provided recommendations to the RPC in
the following areas:
e TERA: Bidtah Becker, Navajo Nation Office of Natural Resources
e Model Congressional Statute: Prof. Monte Mills, University of Montana School of
Law
e Taxation: Chairman Mark Fox, Mandan, Hidatsa, and Arikara Nation

1. TERA
Bidtah Becker introduced the recommendation coming out of the TERA working group.

a) Recommendation 10 — Secretarial Clarification
The Secretary should issue guidance that clarifies what items are not inherently
federal functions and therefore, appropriate for tribes to manage in a Tribal Energy
Resource Agreement (TERA). (For the full language of the recommendation, see
Appendix A)

Tribes are authorized to enter into a TERA, as authorized under the 2005 Energy Policy
Act. This authorizes a tribe to develop and approve their own leases, business
agreements, and rights-of-way for a range of activities related to the development of
energy resources, without requiring secretarial approval for each agreement, ROW, or
lease. No tribe has yet to successfully enter into a TERA; however, six tribes have
requested pre-application meetings. What is an “inherently federal function” is
undefined, which is a hurdle for development. The recommendation identifies seven
areas for DOI to consider and issue guidance as “not inherently Federal functions.”
(Additional information can be found in the meeting materials in Appendix A)
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In response to Ms. Becker’s presentation, RPC members asked the following questions
and made the following comments. Responses from Ms. Becker and other subcommittee
members are indicated in italics.

e Would there be unintended consequences? The issue is what is inherently
federal and implementing the regulations of the 2005 EPAct. These are functions
under a TERA, so legacy issues would not be affected. This recommendation
would clarify “inherently federal functions” and what the tribes can move
forward on. On a practical matter, when funding gets low, implementing certain
programs becomes challenging. We addressed that and did not want other
concerns to be brought into this recommendation.

Mr. DeVito asked if there were any objections to the recommendation. Hearing none,
the committee agreed to move forward with the recommendation.

2. Model Congressional Statute

Monte Mills provided an update from the Model Congressional Statute working group.
The group would like to have more participants in the group, especially tribal
participation. The working group is developing language beyond the Houston
recommendations.

There were no comments or questions by RPC members following Mr. Mills’
presentation.

3. Taxation

Chairman Mark Fox provided updates on the Taxation working group. Fort Berthold
represents 2% of all oil and gas production in the U.S., and there are several issues
which affect this production. A delay in rules has created a backlog for notices to
proceed (which can take longer than 260 days), which then delays decisions regarding
whether flaring is avoidable or not, and ultimately effects royalties. A big concern is how
ONRR makes a determination on allowable transportation costs.

The Tribal Energy subcommittee has taken the position that tribal energy development
is being impacted by dual taxation, an issue brought up in Houston. There is
disagreement on how income derived from tribal lands should be taxed in order for
energy development there to be competitive. An internal rule stating property taxes are
to not diminish tribal and trust royalties could resolve the issue. The $2 billion from this
lost from dual taxation could be spent on developing lands, infrastructure, and
regulation. It has been noted that RPC may not be the appropriate forum to resolve this
issue; however, an appropriate forum should be found.

There were no comments or questions by RPC members following Mr. Fox’s
presentation.
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IV. Public Comments

Various members of the public took the opportunity to provide public comment during
the RPC meeting.

Athena Christodoulou, NMSEA

Close your eyes. Imagine a world in which people forgot about gravity and they walk off
cliffs. And they believe there is a finite boundary to the world and it is flat. Or that we
can burn fossil fuels without suffering the consequences. Open your eyes. You have now
come to the United States, a once great country who is now flamboyantly combusting
fossil fuels at the expense of our future, your future, our kids’ future. We must
transition from fossil fuels. As to the flat earthers, my son has encountered flat earthers
in college. As to people walking off buildings, people walked off buildings when
Superman first came out. So let’s get real, scientists have confirmed. My first job was
teaching thermal nuclear power for the Navy. | am a retired commander, environmental
engineer, and mom. What you do here in this committee will have future ramifications.
Think very deeply about anything that encourages fossil fuel extraction. | use fossil fuels
to heat my home and water. | used to use it to drive my cars. I’'m part of the problem.
Don’t make it worse. Don’t make it too cheap. We have to transition as fast as we can.
Your committees can make the difference. Ditch the fossil fuels in our personal lives,
economy, and everywhere. Thank you.

Editor’s note: Additional detail is provided in Appendix B, which contains Ms.
Christodoulou’s full public comment.

Mark Fox, Chairman of Mandan, Hidatsa, and Arikara Nation

We are located in western North Dakota, in the heart of the Balkan and Three Forks
play. We’ve been involved for 10 years in oil and gas development. Native name is Sage
Man. It is an honor to be here this morning. Not only among the RPC and the things we
are doing here, but also with the amazing and great tribes and in their homeland. Happy
to be here and to walk Sandia Peak last night. | have 16,000 members to represent.
Basic message to bring to committee, as | also sit on the tribal subcommittee, is the
same message we’ve shared with the Whitehouse, this administration, with Congress,
and our own state. Thirty percent of non-renewable resources in the United States are
in Indian country. If the goal is development of that 30%, it has to be done in a particular
way. It can’t be forced or compromised on tribes. Things have to be done in a particular
way in order for Tribes, such as ours, to endorse that development. Two factors of that
particular way — rule of law, rule of energy development within our boundaries. Tribes
have to have primacy. Anything that we pass, the policies that was, regulations we
adopt need to defer to tribal laws. We know how to take care and protect our lands. We
know how to maximize our lands on behalf of our nation and individual members. That
has to be a part of the construction of the laws from federal down to reservation lands.
A very important part of that is, although tribal lands are federal lands they are held in
trust. Tribal lands are not federal public lands. They are trust lands. They are starkly
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different. Second point, we have to be primary beneficiaries of that extraction of the
valuable minerals in our lands, in the form of royalties, in the form of support and
control of our development. We have a sovereignty model at the Three Affiliated Tribes.
We aren’t going to sit back and collect a few taxes in royalties. We want to be involved
in the billions of revenues. We will partner with industry, but we are going to put
ourselves as to benefit from that. There are other things | will comment on later, but
that is an important part in Indian Country. We are at the table for a reason and that
30% is why we are here. Thank you.

Editor’s note: Additional detail is provided in Appendix B, which contains Mr. Fox’s full
public comment.

Sister Joan Brown, MN Interfaith Power & Light

When | was inviting some people of faith to come to this royalty hearing, they asked me
“who was the royalty?” This got me to thinking about the disparity of special interest
royalty that seems to be focused on accumulating wealth at the cost of the common
good. Our school children, future generations and the effects of greed in relationship to
climate justice. I’'m a Franciscan Sister, so these concerns are rooted deeply in me and |
work with New Mexico Interfaith Power and Light. There are many people of faith
concerned with this hearing, concerned about our oil and gas in the state and how it’s
done. They seek the common good and fairness for the people of New Mexico. New
Mexico is almost last in poverty decade after decade. There are extractive industries in
our state that is making millions and billions of dollars and is having no effect or coming
to us as the common good. St. Thomas Aquinas said the common good is the goal of law
and government. Today you are sitting here as representatives of law and government.
The goal is the common good. James Madison also said this and it is in many religions as
well. Contemporary Catholic teachings believe that the common good is the good of all
people and the whole person. The human person cannot find fulfilment apart from the
fact the he or she exists with others and for others. The goal of society is to obtain the
common good. Pope Francis in his encyclical Care of Our Common Home would add our
sister mother earth to this and that all creatures have a part of this common good. So,
today we wear white as an SOS. SOS’s are major alerts to grave danger or to save
someone from death. Today, our SOS is warm because we face death on several levels.
In our religious terms, we might say this SOS is about saving our souls. These are soul
choices that you are making today. SOS for our sister mother earth, who cries as we lose
our souls to a mentality of extraction to the point of extinction and climate change. SOS
the children cry as they seek a properly funded education from resources that are being
stolen from their future. SOS we cry to save our souls because the sickness and greed is
wiping out what it means to be brothers and sisters here and in our country. The Old
Testament Book of Amos states, you have my judgment to sell the righteous for silver
and the needy for a pair of sandals [or fancy shoes]. You trample on the heads of the
poor and you push the needy and common good out of the way. Please, answer this SOS
that we the people of New Mexico faith have today with ethical and moral decisions for
the common good.
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Editor’s note: Additional detail is provided in Appendix B, which contains Ms. Brown’s full
public comment.

Rev. Erika Simka, Mennonites and NM Interfaith Power and Light

I’'m the pastor the Albuquerque Mennonite church. Mennonites are known for many
things, including our impeccable fashion and our outstanding jams and jellies. We are
also known for the national and international stores known as Ten Thousand Villages.
Ten Thousand Villages was founded by Mennonites concerned about loving one’s
neighbor through responsible and appropriate compensation in exchange for goods.
Mennonites and generally people of all faith affirming the dignity of all creation and
people. One way to communicate value is through fair financial compensation. A good
deal for all must be a good deal for all. The bottom line should be, when we are motived
by love for our neighbors, as taught by every major world religion, and if you are not
religious, it is taught by Mr. Rodgers, loving neighbors broadly defined as people and
creation near and far means neighbor comes before money. However tempting a good
deal might be, conscious demands fair compensation. As communities depend on
royalties, it is a matter of fair trade. To pay appropriate amounts, a fair share back to
communities. Public lands must benefit the public. To paraphrase a quote by James
Baldwin, we are responsible to and for each other. We are responsible to the future and
not to the bank. Thank you.

Camilla Fibelman, Sierra Club

I’'m the director of the Rio Grande chapter of the Sierra Club. We have over 30 thousand
supporters in New Mexico and west Texas. | was thinking about the idea that might be
unruly. Raphael might be the most unruly. We are here in defense of the rules. Sierra
Club believes strongly in the role of the public to participate. We thank the committee
for a public forum to work on an important issue. Our biggest issue is in the committee
composition. It doesn’t include members of the community to look out for taxpayers. It
doesn’t include people who are concerned about the implications of climate change, but
also what the royalty impacts are for states like New Mexico. New Mexico pays in
federal royalties than any other state in the country. This is a big issue for us and has a
lot of implications for people like my son. I'd like to give three examples of rule makings
that we participated in in good faith. The first was an attempt to review the coal
extraction off public lands royalty rates. Many of us traveled up to Farmington, we
studied the issue, and looked at the question of resale of coal from one company to
another related company to keep royalty rates low. Which seems unfair and doesn’t
seem like a good business practice. Or that it’s fair to the people who live in the state
where the land is or to the federal treasury. We've paid close attention to the BLM and
EPA methane rules, and view those rules to be complementary. To have oil and gas
extracted and wasted is not fair from a royalty standpoint. There are no royalties paid
on the wasted natural gas extracted off public lands. That doesn’t seem fair, especially
since there are 11 local companies that do methane mitigation. There was an ironic
article in the Farmington Times a few years ago. The local oil and gas association said

Royalty Policy Committee — June 2018 Meeting 23



the rules are terrible and will put us out of business. The next featured speaker said they
would install methane capture technology on to your facility for free and split the
profits. In states like Colorado, industry is willing to do this. It hasn’t but anyone out of
business or slowed production. It has led to fair payment of royalties on something that
belongs to all of us. You might say these are rules from the last administration. Elections
matter. Rules are changing. The data and background that is used to justify rolling these
rules back doesn’t make sense. It says we want to measure impact methane on U.S.
rather than globally. That isn’t how global warming gasses work. They don’t respect
federal boundaries. There are costs to all of us, climate related refugee situations and
more. | tried to think about your role and what you might think of me as | was standing
here talking. | know that you feel like you are playing an important role for our country.
That you think you keep the lights on, that you are keeping our water warm, that you
are keeping people employed. And we are grateful for that. We need to be able to have
a conversation. | don’t want to be part of divisive country. I'm concerned about what it
will mean if there aren’t enough natural resources for him in the future. If we can’t get
together and talk without finding ourselves in silos that we don’t really exist in, we
probably have a lot more in common than we think, we can come up with solutions. |
hope you will leave today knowing that we care and we know you care. We hope the
committee will represent a more balanced approach to looking at royalty revenue for
our country. Thank you.

Dan Bucks, Former MT Director of Revenue

Good morning, my name is Dan Bucks, former Montana Director of Revenue and former
Executive Director of the Multistate Tax Commission. I’'m in awe of the people who
spoke before me. | appreciate what they said. | also appreciated opportunity to speak
previously with the coal working group. Nonetheless, | would request this committee to
reconsider through a meaningful public process the recommendations approved on
February 28. Those recommendations, the product of closed subcommittees, were
publicly released only a few days prior to the meeting, preventing thorough analysis and
submittal of written comments by the public before action was taken. Further, time for
public input at the meeting was inadequate for any detailed input to the committee.
Improvements made for this meeting don’t remedy problems of action at the last
meeting. There are serious issues this committee did not consider regarding the
February recommendations. | will be attaching an analyses prepared since that meeting
for four of these recommendations for issues not considered for which there wasn’t
time given the short notice on the posting of the proposals. Without an adequate public
process, February actions are simply illegitimate and should be reconsidered. As to new
items, the PAC subcommittee proposal to repeal onshore oil and gas measurement
orders and replace them with industry procedures is unacceptable industry control over
government decision making. Delegating Interior’s authority to private industry groups
whose decision making is neither accountable to nor open to the public is bad public
policy and legally questionable. Government agency presence in the industry standards
program does not cure the delegation of authority problem and still leaves public who
owns the oil and gas in the dark and out in the cold. The committee should remember
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that excessive industry influence has played a major role in the recurring scandals of
fraud and abuse regarding federal minerals, even as recently as a decade ago. Proposals
to expand industry influence over mineral policy will justifiably be greeted with public
mistrust and resistance. The justification for the proposal makes sweeping assertions
that the existing order are burdensome and threaten unitization and commingling
agreements. Yet, there is no empirical evidence presented in the materials to support
these assertions. There is not even a description of or link to industry standards to be
adopted under this proposal. Without a clear public record and reasonable basis being
established for this proposal, it should not be approved at this time. | would also note
that the proposal to allow for rate relief in certain offshore oil situations, and this is also
done in onshore situations. This whole idea of rate relief for otherwise non-economic
production is a policy decision that ought to be more carefully analyzed and
reconsidered. It isn’t clear that this is an acceptable idea in free market terms. Thank
you very much.

Editor’s note: Additional detail is provided in Appendix B, which contains Mr. Bucks’ full
public comment.

Toni & George Loesig, Citizen
Nothing we can say that can be said as well as what has already be said. Put us down as
ditto.

Don Schreiber, NM Rancher

I’'m uncomfortable with this speaking position. | feel like I'm talking to part of the people
and excluding the rest, and we wouldn’t want to do that. I’'m a rancher from Rio Arriba
County. I'd like to recognize Chairman Begaye, Chairman DeVito, President Fox. For a
show of hands, who lives, as their residence, with an oil and gas well that is leaking,
venting, or flaring? Daniel, Sam, George, President Fox, am | missing someone else. |
believe that makes an obvious statement, and | could stop there, about where these
impacts land. Because, | also raise my hand as a rural rancher. However, | have prepared
remarks, which | will leave. I'll abbreviate to say, | met Mr. DeVito in his office in
Washington, D.C. in April. | took with me County Manager Tomas Campos and a formal
tribal official from Utah, Sam Dee who | call my brother. Manager Campos has 8,000
wells in Rio Arriba County, which is one of the most productive oil and natural gas areas.
Sam Dee, there are over 700 wells in his very small community of Montezuma Creek,
Utah. My wife and | have 122 wells in or around our property in northwest Rio Arriba
County. | can see 10 wells from ranch house. We went to the chairman’s office, to Mr.
DeVito's office, to offer our help and assistance, so that RPC and he can do his job as the
special council for energy, appointed by President Trump, could have the benefit of
what is like for us who live with oil and gas on a daily basis. To what it looks to us when
federal energy policy hits the ground. Mr. DeVito did not accept our offer of assistance,
and today we have more of this administration’s talk of ignoring the impacts of oil and
gas and these policies as they hit the ground. And that is the ground that we live on.
That April meeting did not go as | had hoped. At one point he said, “now, don’t take this
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personally.” | interrupted him to say, “Mr. DeVito, whatever you are going to say, how
can we not take it personally?” Manager Compos is unable to get even a simple audit or
an accounting of the oil and gas produce in his county. He doesn’t even know the
royalties and taxes that should be paid. He is trying to ensure his county’s basic services,
like law enforcement, hospitals, schools, and the health of its citizens are met. Those
services are already pushed to the brink before any talk of cutting royalties or selling
leases for repentance. Sam Dee, who once lived in a healthy community now lives in
monoculture of oil and gas. He doesn’t know what royalties should be paid. He doesn’t
know what comes back to him to help replace his culture that has been destroyed along
with his environment. Today we make our offer again. Let our collective voices be heard
in this committee. Hear what we have to say. Thank you.

Editor’s note: Additional detail is provided in Appendix B, which contains Mr. Schreiber’s
full public comment.

Cory Kief, Crosby Tugs, LLC

Hello and good morning. It’s nice to be out here in New Mexico. I've never been here
before. I've traveled the world and seen a lot of things in my life. It’s wonderful to come
out here and see such a nice landscape. It’s really beautiful here. | work for a tugboat
company and dredging company in Louisiana. The biggest impression that folks get is
you are talking about big business and its public companies and its board of directors.
We are a family company. I’'m also the president of the South Central Industrial
Association, which represents companies that are owned by families. Families have their
life investment into these companies. | appreciate everything that you all have to say
over here today. But we depend on oil and gas for a living and have been doing that
since the 40s, 50s, and 60s. Some people have jobs, careers. This is our way of life. We
have millions in assets that are rotting. Thousands of people out of jobs. And it is
because of the environment that we are facing these days in the oil and gas sector. |
mentioned before that I'd been all over. North Sea, Persian Gulf, Atlantic Ocean, Pacific
Ocean. This isn’t something that isn’t just going on in the U.S. We need the oil and gas
industry. It’s our way of life. We are looking at production levels and see that production
levels are low. Looking at drilling and see that drilling isn’t where it should be. Looking at
leasing and see that is too low too. I'll take my tugboat hat off for a minute and put my
dredging hat on. We invested in to dredging because the state of Louisiana has a coastal
and restoration plan, which his directly affected by the amount of royalties paid. We
have GOMESA, which is a piece carved out of royalties for our state that goes to coastal
protection and restoration. If you connect these dots, we love are marshes, estuaries,
wildlife, hunting and fishing. We treasure these things. We also treasure oil and gas. We
are living proof that these things can exist hand and hand if they are handled the right
way. | have friends and clients in oil and gas. They say they won’t come online for
production. There won’t be enough drilling. There won’t be enough leases sold. There
won’t be enough revenue raised to do all the things we are talking about if they don’t
get some relief. If you look worldwide and globally and understand how that
competition...I'm being cut off so that is it. Thank you for listening.
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John Bradberry, State of Louisiana

Good morning. Committee members, thank you in advance for listening to what | have
to say. I’'m the executive assistant to the Governor of Louisiana for coastal activities, and
| chair the Coastal Protection and Restoration Authority. Ladies and gentleman of the
committee, we have a coastal crisis going on in Louisiana. Since the early 1930s, we
have lost 2,000 square miles of wetland. That is equivalent to size of Delaware. We
slowed it down in the past decade. Slowed it to about a football field every hundred
minutes. If you include the end zones, that is 25 acres a day of wetland we are losing.
Since Hurricane Katrina in 2005, we’ve aggressively adjusted our situation to the point
where the federal government came in after Katrina and invested $14.5 billion in
protection infrastructure in and around southeast Louisiana. They told us that, if they
are going to make this investment, that means you have to have a plan to protect south
east Louisiana and the entire coast. So, we developed a 50-year, $50 billion master plan.
We don’t have $50 billion today, but we do have revenue flow streams that can help us
get to the S50 billion mark. One of the flow streams is GOMESA, the Gulf of Mexico
Energy Security Act. That flow stream is based on royalty rates. There are discussions
going on about whether the royalty rates should be reduced or adjusted. From our
perspective, if you reduce that royalty rate, then we see less revenue. Which translates
to less projects we can do, which translates to less protection and restoration of our
ecosystem that we have in place. We also realize that if you reduce rates, you increase
activity, you increase production. We are in a quandary. If we support royalty rate
reduction, what does that do to our revenue stream? And if you increase it, what does
that do to the economic stability that drives our state? We have a keen interest in the
discussions and recommendations developed by this committee that relates to royalty
rate adjustments. We currently have a study in motion that hopefully helps us
rationalize what happens to our flow streams if you increase or decrease royalty rates
and the corresponding activity that might take place relative to that increase or
decrease. When we are done with the study, we will turn it over to the committee for
consideration. We ask, as you go through and rationalize the effects that it has on
production and activity levels, that you keep GOMASA flow stream in mind, that you
keep the state of Louisiana in mind, and the viability of our coast in mind. Thank you
very much for listening.

Pamela Eaton, The Wilderness Society

| am with the Wilderness Society and based in Denver, part of energy and climate team.
As you are considering your mission, | really hope that you will listen to the broad voices
here and talk about and listen to the values they are bringing to the table. | hope you
will consider expanding this table to include more of the voices you are hearing today. |
also think a good start to listening to those voices is to reject the three
recommendations from the onshore working group to limit BLM’s environmental review
and public participation in oil and gas permitting under the National Environmental
Policy Act. Individually and together, these recommendations could shield thousands of
decisions about oil and gas permitting from public participation and review. These
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recommendations are part of a troubling process and we’ve heard people talk about
that today. A troubling pattern of excluding the public from decisions about oil and gas
development and cutting out the people most affected. We urge you to reject those
NEPA-related recommendations. | believe those recommendations are outside scope of
charter of this group. Which is to ensure the public receives the full value of the natural
resources produced from federal lands and to provide advice on the collection of
revenues derived from the development of energy and mineral resources on federal and
Indian Lands. These recommendations about the scope of environmental review are not
within that charter. The Department of the Interior has justified the exclusion of
environmental public representation in part that it deals with royalties and not the
environment. Yet, this is second time recommendations limiting the scope of
environmental review and public participation have been brought forward to this
committee and really try to constrain the implementation of NEPA. We recommend that
you expand the membership of this committee to include a broader and more diverse
set of public interest representatives in your ongoing deliberations. There are a lot of
volunteers in the room who would be willing to do that. The Wilderness Society did
submit a letter with partners outlining our concerns about this recommendation and
about the royalty relief prior to this meeting and hope you will consider these
recommendations and reject these proposals at your meeting today. It would be a good
start that these people’s views are considered by this committee. Thank you.

Editor’s note: Additional detail is provided in Appendix B, which contains Ms. Eaton’s full
public comment.

Delora Hesuse, Allottee, Librook & Nageezi Area

Thank you for letting me speak today. | am an allotment owner in the Gallup formation.
I’'m here today to speak on behalf of family, extended family, and community in support
of oil and gas. We are in support of the continued development of our current leases.
We got the opportunity to lease our allotment. We want to set the record straight and
ask these environmental groups to stop speaking on our behalf against oil and gas. We
did not ask these groups to do so. | do not appreciate the representatives telling me
how to live and what to wear. This is how | feel. | want you to know that this is what
they have been doing to us allottees when this thing first started. Oil and gas provides
financial, stable, and current employment and income for our families. BLM does a good
job of keeping us informed about ensuring the regulations are followed when leasing
and the APBs. Oil and gas companies have done a good job keeping me and my family,
and other allottees updated and are available to answer questions when we have them.
My family and | frequently get updates via telephone or in-person from the oil and gas
producers that have leased our minerals, formerly WPX. Our health and water hasn’t
been affected by oil and gas development. | have taken a well pad tour by WPX Energy
tour and they explained how it works and what it does. | know for a fact that safety is
the producers number one concern when developing our minerals. Our roads have
improved due to the oil and gas activities, to this huge benefit and we are thankful for it.
Our leases are Indian allotted leases, not Navajo Nation leases. We own these leases,
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not the tribe. People need to respect that these leases are ours and we have a right to
lease or not. And we said yes. | want to also state that new when making these laws
within the Department of the Interior, please think of us, think of us allottees when
doing so. Thank you for hearing me out and listening.

Cherie Harms, Leonardite Products, ND

I’'m with a small mining company based in Williston, North Dakota. We mine leonardite,
which is an oxidized lignite. We are not associated with coal. We are not used for
energy. Our primary customers are fertilizer companies. We operate mining on private
surface land with a 1964 lease. Since 2010, we’ve wanted to resolve this matter and
BLM said talk to ONRR and suggested we talk to BLM. So, we’ve been going back and
forth for a few years now. I’'m very encouraged by this policy meeting because | think
that we can reach a solution if we could examine the benchmarks and the processing
allowances that are being applied to leonardite. Which, admittedly is a square peg that
does not fit in a round hole. So | appreciate this and | know we are all under time, so
thank you very much.

Editor’s note: Additional detail is provided in Appendix B, which contains Ms. Harms’ full
public comment.

Amy Warner, Enterprise Offshore Drilling

I’'m VVP for Human Resources for Enterprise Offshore Drilling. | wanted to use this
opportunity to tell our story and talk about job creation as a result of the oil and gas
industry. We were founded in January 2017. We started with five employees. Today we
have over 400 employees. Our employees live along the Gulf Coast, primarily in
Louisiana, Mississippi, and a few in Alabama, Florida, Texas, and one guy that drives
down from Nebraska for his hitch. We bought 10 jack up rigs in January 2017. Today we
have two of those working. We also manage two others, meaning we staff them and
conduct the drilling operations for a partner of ours. We are also on a TLP in deeper
water. We are working on reactivating, and that rig should be going to work by the
beginning of July. Talking economics, when we put a jack up drilling rig to work, that
creates 65 direct jobs. The cost of that from a wage and benefits standpoint is $7.6
million a year and that generates $1.8 million in tax revenue, including federal income
tax, state income tax, and FICA. If you look at our average salaries, they are double the
median income in the communities our employees live. So, you can just imagine the
economic impact within those communities and employees being able to make good
salaries, provide for their families, and put that money right back small, rural towns that
they live in.

Samuel Sage, Counselor Chapter

[speaking Navajo] Anyone understand that? That’s how we won the war, World War Il.
My father, Corporal Andy Sage of the United States Marine Corps and Navajo code
talker. I'll repeat his words, “you go abroad defending your country and then come back
and have to fight your government for your homeland because they keep taking and
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taking and leave you nothing.” Why are you all considering the little amount of royalties
that my relatives, that myself, receive. This whole thing is nothing about greed. Just one
person getting all the money. Industry and government keep taking from our land.
Homeland that is rightfully ours, with nothing return. All the BLM land that is leased
around us, our community of councilors gets nothing. We are left with all the impacts,
the negative ones. Today our community members are suffering from illness and
cancers. Our own tribal government has even failed to step forward to assist us. So we,
the community members, have formed our own health impact assessment committee.
We are having to do our own assessment to find out all the impacts that we rightly
know comes from the industry. All the destruction. We do understand that in ’66 the
Nixon declared within our area an energy sacrifice zone. Why? You put us out on this
reservation and now you are taking everything from under it. | think this meeting has
been located in the wrong place. The makeup of the committee, wrong people. | tell my
senator that he has been bought and paid for by industry, and it is rightfully true. Some
of our elderlies do receive royalty payments. Those royalty payments that they spend
coming here to Albuquerque, 130 miles from where we are at, just to make
appointments. So, all we are asking is, instead of decreasing royalty payments, think of
increasing since you are taking it from our land. Thank you.

George Waritz, Tri Chapter Council

Chapter president and tri council chairperson. Back in the 1800s, the government came
in, got all the Navajos together, drew lines, and said this your land. They put us on
reservation. Back before then, there were no boundaries. We roamed all over. The
government comes back in and is taking. What’s wrong there? | know we had
allotments out there. Few people benefit. I’'m an elected leader. I’'m a community
leader. People come up to me and say, “How are we going to fix our roads? Where is the
public safety? Where’s the hospitals? Where’s the nearest grocery story? 2013, close to
$13 million was taken out from the councilors area. 2014, $14-15 million was taken for
oil and gas production. None of that money has come back to the community to help
with infrastructure. We have families that don’t have electricity and running water still.
Our roads are bad. There is no money coming back. There is a little going to the state,
coming back to help the nation, but that money stays in Wounded Rock. None of it is
coming back. I'm telling you, somehow, we need to get that money back to
communities, especially the Navajo nation. We are separate from the Navajo Nation, we
share boundaries. We’ve come together as three communities, call ourselves a tri-
chapter to address these issues. Not only oil and gas wells, but they are also mining in
that area. They are running all over us, no respect from companies. That is what we
need from oil and gas production. | say again, listen. Come out. You need to be out there
to see what is going on. Thank you for your time.

Daniel Tso, Tri Chapter — Allotment Heir

[speaking Navajo]. In that aspect, | ask this group to listen to the minority members. Let
their words enter your ears and affect your brains. To keep the royalty rates as is, leave
it alone. We are in the heart of abject poverty. We are a very marginalized community.
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The royalty monies that come to the residents end up in Farmington, Rio Rancho,
Albuquerque. Why? Because there is no infrastructure. If and should a major
environmental event occur, there is not even facilities to deal with that. When a well is
drilled, 200 truckloads go in on what was formerly community roads, just school bus
rounds. School buses have to give usage when you have 200 truckloads of water coming
in. And who knows how much sand and how much chemicals. We are learned in high
school science that for every action there is an equal and opposite reaction. Guess
what? Two hundred truckloads of produced water. And by the industry’s own
admission, when one barrel of oil is produced 250 barrels of water is also produced.
Allotment owners aren’t being paid for that loss of water. The other is mother earth is
the safest place for this oil. It is encapsulated and held onto. Why are we doing fracking,
post-haste, and letting the hazardous methane, hydrogen sulfides, and associated gases
come up? We have a citizen science group. We have air monitors. On May 2, we a had a
dangerous event. It is documented on a national air quality infrastructure website.
There are health and safety impacts. The environmental justice issues are huge. Keep
the royalty rates the same. Thank you.

Sherry Begaye

[Speaking Navajo]. Thank you for the opportunity to voice my concerns and comment.
As | stand before you in many facets — allottee, mom, employee of the Navajo Nation
Department of Health, and an elected official. There are several things | wanted to bring
out. First thing is the health issues. As a health care worker, I've seen increases in cancer
in our area. There is an increase in asthma, respiratory diseases, lupus, all of those
things affecting our people now. If you can take a trip back with me, when | was small |
used to wake up in the morning, sun comes up, air was clean and crisp. When it rained,
it rained so much, the arroyos filled with water. Trees were high. Grass was really
growing. We had an abundance of vegetation and water. Now, people wake up to egg
smelling air. Which is not something that you want to wake up with. Headaches, sinuses,
all those things. So, it affects the environment. The steel horses that are out there. It
affects air, water, and vegetation. The law of nature is off by so many months now. We
are seeing radon and lead increase in the home. These are what we are finding now.
There is a saying in Navajo: what you take out, you put something back. You replace it
with something. Last thing, practice courtesy. If you want to come into my backyard and
do something within my land, my area, and my property. Tell me about it. Let me know.
Fill me in. There is such a thing as informed consent. Thank you very much.

Donna House, Member of the Navajo Nation

Botanist consultant in biological and cultural diversity for last 30 years. I’'m honored to
be here with the President of our Navajo Nation, Mr. Begaye, and Becker, who is head
of our natural resources. | have worked on the Navajo as a botanist in the early years
and | have spent a good deal of my life living and working on the Colorado Plateau. |
have worked for BLM before FLIPMA and before wilderness was established. People
who live there are Navajo people or other tribes that have lived on there for thousands
of years. That has history. We have lived with oil and gas and mining of coal for more
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than 50 years. People that live next to oil and gas have not only lived with the pollution,
but we have. Our whole generations. There have been no health studies from Indian
health services or industry to look at the impacts of our culture or to the health of the
people they have mined and drilled near. To look at the water or all the elements is
important. It should be part of your analysis when you do a royalty. We have royalties
that have been in existence for 100 years and still in bottom 12.5. We have abandoned
mines. We have oil rigs that have been abandoned. Pollution is there. Who pays for it? If
BLM’s role is to constantly give breaks to big industry, that is a big issue. If that isn’t
being used to clean up? Where is the royalty? You don’t take any analysis. | have looked
at the people and their background. | don’t believe that equity is here. You are not
looking at impacts that exist. There is data out there that you need to look at and
consider as part of this committee. You aren’t communicating with people that are the
experts. You aren’t transparent to the public. This is our money. As a tribal member and
as a citizen of the U.S., I've been there and have known the ecological life | have lived in
the area I'm from. I’'ve seen ecological poverty being developed by industry. I've seen
the human poverty being developed by industry. This hasn’t changed and it has to. Our
people depend on the environment for culture, for medicines, for sacred sites. And that
needs to be a part of your calculations when you start doing royalties. NEPA is being
bypassed. Oh my God, the Endangered Species Act. That is important as a citizen and tax
payer. Thank you.

Dan Fine, San Juan Basin, NMT

I’'m speaking to the committee just briefly without any affiliation to a group or advocacy
organization. | served in Bush administration and the Naval petroleum reserve section of
DOE and DOD. I've studies reserves of petroleum in that period and got into the history
if this committee. Twenty years ago, you were very active in terms of royalty relief when
the price of oil went to $10/barrel in 1998. And when the threat of that, because gas
follows ail, the loss of S1 million barrels a day of marginal oil, called stripper oil. I'm
calling attention to what | see coming. I’'m representing the sentiment of San Juan basin.
New Mexico is two petroleum states. One is in the south and southeast, Permian and
Delaware basin. Second has been around for 102 years and is San Juan basin. For tribal
members, the San Juan includes Southern Ute, Navajo, and Apache. I'm calling attention
to get into record that maybe in your forth meeting, someone can look at history and
the future. President Trump has two tools for oil and gas industry. You are one of them.
And you are the chief component in the next 2-5 years. The second is uranium coal. He
is following a different strategy. Royalty rate will have no effect. He is using, for the first
time since the 70s, the Defense Production Act to allow for uranium relief and for coal
before shutdowns occur. The note to the committee is to look at something you may
have missed and that is oil and gas makes little sense in next 20 years. For natural gas, if
you look at royalty rate impacts on oil and gas basins, what should be price sensitive?
Should this committee be price sensitive in terms of natural gas? As | speak of San Juan
basin, the owners are small, some big players, mostly small going back to 50s. The last
price for natural gas, indexed, was $1.72 for 1,000 cubic feet. This price of gas in last 10
days has made small producers at the edge of shutting down or abandoning wells. This
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is the life of the basin. This commission has a historic value. You were the first, in
memory, to come west of the Mississippi where the national government owns and
operates lands. Can you look at the basins themselves? One operator since 1956 with
1,300 gas wells, all gas in the basin no oil, he said go to Albuquerque and tell them | can
drill if you give us at 10% royalty reduction. That’s all | have.

Terry Sloan, Southwest Native Cultures

Thank you, Mr. Chair, oil committee members for being here to listen to us. I'd like to
recognize president Russell Begaye, chapter president Juarito, chapter official Sam Sage
and Daniel Tso who made beautiful statements for us today. In a time of climate change,
the worldwide concern for mother earth and her environment is looking to protect our
one and only home, mother earth. And not finding a cheaper way for large companies to
drill, strip, and mine here. We should be looking at renewable energy development,
which is where the rest of the world is headed...a responsible addressing of mother
earth, and our needs, and your needs. Through my organization, Southwest Native
Cultures, | am an accredited member of the United Nations. I'd like to make a quote
from the United Nations Declaration on the Rights of Indigenous Peoples, a doctrine
that says prior informed consent. It is also beginning to be a human rights doctrine at
same time. Thank you for listening to that consent, possibly. I'd take that to heart and
go out and listen to us. There are over 900 tribes in the United States, not just the 507
federally acknowledged tribes. Please listen to us. | also believe that free, prior, and
informed consent also applies to all of us here, not just the tribes. Looking at the future
for energy needs, the United States is falling behind. It may take some time for us to
catch up. As we all know there are pushes towards renewables throughout the whole
country. Look at Paris accord and how that has taken effect, and how Europe, Canada,
and others are looking to reduce carbon emissions to make that 2% change. We could
invest in our renewable energy future. We can invest in our renewable energy
infrastructure that can create and sustain jobs. Solar power plants need to be operated
like coal plants, and that means jobs. High level engineering jobs and high-level jobs to
maintain it. The Royalty Policy Committee should keep an open mind to protect mother
earth and her inhabitants, but not by making it cheaper to raid her resources. Thank
you.

Ryan Alexander, Taxpayers for Common Sense

Thank you for extending the time. Since 1995, TCS has released research and analysis
documenting millions lost in taxpayer revenue, due to an opaque royalty system that
under values our natural resources. The Royalty Policy Committee has a unique
opportunity to address the long-standing problems plaguing our system and help get
taxpayers what we are due. I'll turn to a few places the committee should focus. Ninety
percent of the natural gas vented or flared on federal lands in the last decade did not
incur a royalty. With the newly proposed BLM rule to address the royalty treatment of
lost gas could make matters worse. We urge the committee to fully examine the issue of
methane waste and taxpayer losses. Appropriately valuing our resources is a great
concern to TCS. Last year, ONRR repealed the valuation rules, resulting in reduced
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royalty collection. At the last meeting, this committee endorsed recommendations that
exclusively represent the industry’s objections to the rule. We urge the committee to
revisit this issue. At the Houston meeting, | raised concerns about the committee’s
decision to reduce royalty rates and were pleased to see that DOI had not pursued
lower rates. We urge the committee to instead apply an 18.75% rate across all offshore
and onshore leases. At the end of fiscal year 2017, half of all onshore acres leased for oil
and gas production and some 70% of all offshore oil and gas leases sat idle. Allowing
companies to hold onto land prevents their use for other economically viable purposes,
including oil and gas development. RPC should examine how BLM could alter its rental
pricing practices to better encourage oil and gas development. We are not opposed to
another review of the oil and gas measurement standards. More justification is needed
to explain why a review is necessary when current standards are based on a 2007 RPC
recommendation that included extensive recommendation to the APl and GSA
standards. The committee must demonstrate a need for a review before automatically
reverting industry standards. Finally, the committee’s new recommendation on DOI’s
royalty relief process should examine how new technology could factor into the
justification for royalty relief makes sense. It is imperative that any reviews of the
process or subsequent changes should not lower standards for granting royalty relief.
We hope going forward the committee will be able to address these and many other
issues and the royalty policies associated with them.

Editor’s note: Additional detail is provided in Appendix B, which contains Ms. Alexander’s
full public comment

Jayne Hein, NYU

| am the policy director for the Institute of Policy Integrity at the NYU School of Law. The
Royalty Policy Committee is not following its charter, which directs it to ensure that the
public receives the full value of all natural resources from federal lands. Instead, the
committee seems to do the opposite. It is myopically focused on advancing the interests
of fossil fuel companies at the expense of the public and our federal public natural
resources. In one example, in sessions led by coal executives, the committee has
focused on reinstating the coal valuation loophole in order to avoid paying royalties that
are owed to the public. Royalties are a significant source of revenues for the treasury
and states with mineral productions, which receive a share of federal royalties. They
support schools, infrastructure projects, environmental protection, and more.
Numerous studies show that increasing federal royalty rates would earn more income
for the public. | understand today you intend to discuss Interior may be able to skirt the
legal requirements of the National Environmental Policy Act, or NEPA, in order to
accelerate drilling and exclude public participation. As well as whether to encourage
more discretionary royalty rate reduction for late stage or challenging leases. These
moves would open the door to environmental damage, government giveaways, and
industry self-dealing. The government should not be in the business of propping up
uneconomic mining and drilling and providing undue concessions to industry. As you
heard in other comments today, where is the representation of the public interest on
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this committee? Publicly owned lands in the United States contain many of the
country’s most iconic natural areas, as well as a wealth of natural resources. These
taxpayer owned assets are on the verge of being given away for a fraction of their true
value with the encouragement and cover of this committee. Ultimately, the committee’s
focus on energy dominance has translated into proposals that would reduce royalty
payments, provide inefficient royalty rate reductions, and pave the way for drilling in
our most sensitive public lands without properly compensating the American people for
the use of their resources. This is not government by the people and for the people. It is
self-dealing in plain sight. Thank you.

Editor’s note: Additional detail is provided in Appendix B, which contains Ms. Hein’s full
public comment.

V. Wrap Up / Closing

Mr. Schindler reviewed the next steps and requested that written comments continue
to be submitted ahead of the next committee meeting for the committee to review and
address the comments. He also announced the meeting summary would be available
online in 30 days, and the next RPC meeting will be September 13 in Denver, CO. There
are three meetings scheduled for 2019, with a possible fourth. Mr. Schindler reminded
everyone that comments can be submitted to rpc@ios.doi.gov and should be submitted
by the end of Friday, June 8, 2018. Changes to recommendations will be posted online
on the RPC website.
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VI. Meeting Participants
Chairman
Vincent DeVito, DOI

Designated Federal Officer and Executive Director
James Schindler, DOI

Ex-Officio

Mike Nedd, BLM

Jim James, BIA

John Mehlhoff, ONRR
Kevin Karl, BSEE

Ex-Officio (Alternate)
Renee Orr, BOEM
Timothy Spisak, BLM

States

Colin McKee, WY
John Crowther, AK
John Andrews, UT

States (Alternate)

Lynn Helms, ND

Mark Edwards, New Mexico Legislative Council Service
Shawn Thomas, Montana DNRC

Tribal
President Russell Begaye, Navajo Nation
Councilman Christopher Adam Red, Southern Ute Indian Tribe

Tribal (Alternate)
Bidtah Becker, Navajo Nation

Academia/Public Interest

Roderick Eggert, CO School of Mines
Monte Mills, University of Montana Law
Van Romero, NM Institute of Mining
Daniel Rusz, Wood Mackenzie

Industry
Patrick Noah, ConocoPhillips

Stella Alvarado, Anadarko Petroleum Corporation
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Matthew Adams, Cloud Peak
Marisa Mitchell, Intersect Power

Industry (Alternate)

Greg Morby, Chevron

Kathleen Sgamma, Western Energy Alliance
Gabrielle Gerholt, Concho Resources

Rovyalty Policy Committee Staff
Jennifer Malcolm, ONNR

Facilitation Team
Rachel Milner Gillers, Facilitator
Erica Wales, Facilitator

Members of the Public in Attendance
Mark Fox, Chairman of Mandan, Hidatsa, and Arikaran Nation
Juan Massey

Jim Steward, ONRR

John Barder, ONRR

Bonnie Robson, ONRR

Tim LaPointe

Josh Campbell, DOI

George Warito, Tri-Chapter Council

Don Hyde, PDA

David Curtis, Anadarko

Athena Christedoulou, NMSEA

Robert Satces, STRAC

Dan Bucks, Former Montana Director of Revenue
George, Citizen

Kelsie Micelson, Western Energy Project
Matt Kirby

Cory Kief, Crosby Tugs LLC

Amy Warner, Enterprise Offshore
Johnny Bradberry, State of Louisiana
Pamela Eaton, The Wilderness Society
Emily Hague, API

??, Crosby Tugs

Jonathan Wilson, Castex Energy

Krista Red, STRAC

Alex Thompson, Wilderness Society

Lisa Winn, XTO

David Rico, TGLC

Paula Metzner, Wilderness Society
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Donna Hause, Member of the Navajo Nation
Adam Zornes, Enterprise Offshore

Cherie Harms, Leonardite Products

Samuel Sage, Counselor Chapter

Sherry Begaye, Torreon Chapter Officer

Albert Begaye, Torreon Chapter

Daniel Tso, Torreon Chapter

Barb Romero, Congressman Steve Pearce
Veronica Muestus, SUIT/STRAC

Camilla Feibelman, Sierra

Sr. Joan Brown, NM Interfaith Power and Light
Pamela King, E&E News

Sadie, Devils Spring Ranch

Susanne Schreiber, Devils Spring Ranch

Travis Suazo, Public Service Commission of NM
Leo Hoskins, NMOPUA

Cathy Newby, Drum

Members of the Public Participating Remotely

Aaron Weiss, Center for Western Priorities

Alan Kovski, Bloomberg

Amy Lunt, ONRR

Ariel Hill-Davis, Industrial Minerals Association North America
Ashley Morgan, Massie Partners

Ben Lefebvre, Politico

Brandon, None

Brian Schubiner, Tax Payers for Common Sense

Chris Greissing, IMANA

Chris Knight, Argus Media

Chris Mentasti, ONRR

Cindy Gossberg, ONRR

Diego Flores, Latham & Watkins LLP

EA Kim,CP

Eli Lewine, DAO

Elizabeth Klein, State Energy & Environmental Impact Center
Elizabeth Miller, Independent Journalist

Gina Liles, ONRR

Glenn Fischer, US Government Accountability Office

Helen Virene, ONRR

Herb Black, ONRR

Jason St. John, Cloud Peak Energy

Jay Cammon, BP

Jayni Hein, Institute for Policy Integrity at NYU School of Law
Jen Byers, Freelance Journalist
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Jennifer Roth, Latham & Watkins

Jeremy Norton, Devon Energy

Jodi Petersen

John Fredericks, Legal Counsel for the Three Affiliated Tribes
Kimberly Jackson, ONRR

Kimberly Leefatt, Latham & Watkins

Liz Trotter, TG Results

Lori Leblanc, LMOGA

Lori Millstid, Ana Darko

Manuel Lozanos, State of New Mexico

Maroya Faied, ONRR

Mary Ellen Kustin, Center for American Progress
Mary Tharin, CA Dept of Justice

Matt Harlan, J. Connor Consulting

Matt Tabbert, US Government Accountability Office
Megan Hessee, ONRR

Meghan Trujillo, Office of Natural Resource Revenue
Michael Marchetti, ONRR

Mike Matthews, State of Wyoming

Nicolette Nye, NOIA

Peter Christnacht, ONRR

Robert Malandri, ONRR

Ryan Alexander, Taxpayers for Common Sense

Ryan Schubiner, Taxpayers for Common Sense
Samantha Seikkula, Latham & Watkins

Sara

Sarah Morris, ASK Productions

Seth Israel, Intersect Power

Shannon Anderson, Powder River Basin Resource Council
Sharon Clute, Eland Energy

Steve Feldgus, House Natural Resources Committee
Suzanne Cunningham, US Senate Committee on Energy & Natural Resources
Travis Annatoyn, Democracy Forward

Vijay Champ, EDP
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Royalty Policy Committee Meeting
U.S. Department of the Interior
Sheraton Albuquerque Airport Hotel

2910 Yale Blvd SE, Albuquerque, NM 87106
June 6, 2018, 9:00am-5:00pm (MDT)

Domestic Conference Line: 1-888-469-0854 Passcode: 9724702
International Conference Line: 1-517-319-9462 Passcode: 9724702
Webex: https://onrr.webex.com/onrr/j.php?MTID=mcb3e02a0e53451791cd328a2e5175c3a

AGENDA

Chair: Vincent DeVito, Chair, RPC
DFO: James Schindler, Executive Director, RPC

Meeting Goals:

Report out from Fair Return and Value subcommittee

Receive public comments

Report out and recommendations from Planning, Analysis, and Competitiveness subcommittee
Report out and recommendations from Tribal Energy subcommittee

Timeline review
Meeting Materials:

Agenda
Fair Return and Value subcommittee presentation
Tribal Affairs subcommittee recommendations and presentation

Planning, Analysis, and Competitiveness subcommittee recommendations and presentation
FY2018-FY2019 Timeline



https://onrr.webex.com/onrr/j.php?MTID=mcb3e02a0e53451791cd328a2e5175c3a

8:30am-9:00am, Registration

9:00am-9:15am, Welcome and Overview

Call to Order
James Schindler, Designated Federal Officer / Executive Director

Welcome and Introductions
Vincent DeVito, Chair, RPC
All Committee Members

Agenda Review
James Schindler, Designated Federal Officer / Executive Director

9:15am-10:00am, Fair Return and Value Subcommittee Presentation
(No Recommendations)

Co-Director’s Introduction: Matthew Adams, Cloud Peak Energy
Oil and Gas Payor Handbook: Gabrielle Gerholt, Concho Resources
Index Pricing: Pat Noah, ConocoPhillips Company

Marketable Conditions: Stella Alvarado, Anadarko Petroleum

Coal Benchmarks: Matthew Adams, Cloud Peak Energy

Audit: Greg Morby, Chevron

10:00am-10:30am, Opportunity for Public Comment
10:30am-10:45am, Break

10:45am-12:00pm, Planning, Analysis, and Competitiveness Subcommittee
Presentation, Discussion, and Voting

e Co-Director’s Introduction: Colin McKee, State of Wyoming
e Non-Fossil and Renewables: Marisa Mitchell, Intersect Power
e Offshore Oil & Gas: Patrick Noah, ConocoPhillips Company

12:00pm-1:15pm, Break for Lunch

1:15pm-2:45pm, Planning, Analysis, and Competitiveness Subcommittee, Cont.

Onshore Oil & Gas: Kathleen Sgamma, Western Energy Alliance
Alaska: John Crowther, State of Alaska

Coal: Matthew Adams, Cloud Peak Energy

Studies: Emily Kennedy Hague, American Petroleum Institute

2:45pm-3:00pm, Break

3:00pm-4:30pm, Tribal Energy Subcommittee Presentation, Discussion, and Voting

Co-Director’s Introduction: President Russell Begaye, Navajo Nation

TERA: Bidtah Becker, Navajo Nation Office of Natural Resources

Model Congressional Statute: Prof. Monte Mills, University of Montana School of Law
Taxation: Jackson Brossy, Navajo Nation Washington Office

4:30pm-5:00pm, Wrap-up, Timeline, Conclusion and Next Steps, Adjourn




Planning, Analysis, and
Competitiveness
Subcommittee
Recommendations



Subcommittee Proposing Recommendation: Non-Fossil Working Group
(PAC)

Recommendation: ENSURING A CONSISTENT OFFSHORE WIND SUPPLY

The Secretary shall plan a wind leasing program to bring at least twenty
additional gigawatts from offshore wind to the United States over the decade
beginning in 2024. This goal shall be achieved by leasing at least two
gigawatts annually through at least four lease sales on the United States Outer
Continental Shelf (OCS) of at least five hundred megawatts each.

STAKEHOLDER EDUCATION - Prior to beginning the program, the Secretary
shall establish a stakeholder education and engagement process to ensure the
leasing program is an open and transparent procedure that allows all
stakeholders with interests in the OCS an opportunity to comment and engage
prior to the leasing process. Stakeholders include, but are not limited to,
States and Territories, the Department of Defense, commercial and
recreational fishing, United States Coast Guard, maritime transportation
industry, and offshore oil and gas. This process shall be a supplement to the
regular public review and participation periods related to the environmental
reviews related to offshore energy development.

Nature of change: Secretarial Order
Background:

America’s energy future demands an aggressive “All of the Above” energy
strategy in the OCS. This includes the responsible development of offshore
wind power to support the energy needs of our coastal communities. This
development will spur investments in local economies -- creating job growth

and avoiding the need to export hard-
earned energy dollars outside the region.

United States - Annual Average Offshore Wind Speed at 90 m

So far the federal government, forward-
thinking state leaders, industry pioneers,
and engaged stakeholders are focusing on




this immense energy resource. The first handful of leases offered by BOEM
has put in place leases for the first generation offshore wind, which is
generally enough to meet the market demand (supported by state policies)
through roughly 2030. However, that market demand is expected to grow,
requiring the next generation of leasing and a commitment to a broader plan
and the next generation of investment.

Harnessing and engaging this industry requires a significant commitment
from the agencies responsible for leasing and opening the OCS. There should
be no doubt about the amazing resource available in the US both in the
Atlantic, Gulf Mexico, the Pacific Coasts and our Nation’s territories.

Experience from Europe has shown that an industrial commitment of two
gigawatts of development is necessary to establish a significant and
competitive supply chain for the offshore wind industry. In order to ensure
that the benefits and opportunity for development is spread across the US OCS
the Secretary shall conduct at least one sale in each of these four areas
annually:

1. North Atlantic, from Maine to New Jersey;

2. South Atlantic, from Maryland to Florida;

3. Gulf of Mexico and Atlantic Territories, from Florida to Texas, including
the territories of Puerto Rico and United States Virgin Islands;

4. Pacific, from Washington to California, including Alaska and Hawaii, and
the territories of Guam, American Samoa, and the Commonwealth of the
Northern Mariana Islands.

Analysis:

This level of federal commitment, planning and investment of resources by
the Federal Government, will spur follow on investment from States,
industries, and researchers nationwide. Too often major energy projects,
particularly in new areas, suffer from a “chicken and the egg” syndrome. For
offshore wind this means no leasing, without power contracts, but no power

Point of Contact: Tim Charters, tcharters@noia.org; Randall Luthi,
rluthi@noia.org
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contracts without leasing. By ensuring that the Federal Government is making
an active effort to plan, prepare and initiate leasing of areas of the OCS, the
Department of the Interior creates an important benefit of signaling that the
Federal resources are open and available for investment and development.

Considering that a single lease can take as long as 5 years to prepare and plan
prior to an actual lease sale, initiating a plan now to begin in 2024 puts us
right on schedule for kick starting an American energy future with offshore
wind all over the US OCS.

Possible Language of Secretarial Order:

Subject: Supporting and Augmenting the Federal Offshore Wind Leasing
Program by Establishing a Consistent and Significant Leasing Program

Sec. 1. Purpose. This Order is intended to ensure that the United States
establishes an adequate leasing system allowing the United States to establish
a competitive supply chain in the offshore wind industry.

In administering millions of acres of the Federal OCS, the Bureau of Ocean
Energy Management (BOEM) has a responsibility to make federal wind
resources available for leasing in an effective and timely fashion.

The Outer Continental Shelf Lands Act (OCSLA) states that “the outer
Continental Shelf is a vital national resource reserve held by the Federal
Government for the public, which should be made available for expeditious
and orderly development, subject to environmental safeguards, in a manner
which is consistent with the maintenance of competition and other national
needs.”

The law makes it clear that Federal wind resources offshore should be made
available for the benefit of citizens of the United States.

In issuing this Order, | am taking action as a responsible public steward to
strengthen American energy security and create American jobs.

Point of Contact: Tim Charters, tcharters@noia.org; Randall Luthi,
rluthi@noia.org



mailto:tcharters@noia.org
mailto:rluthi@noia.org

Sec. 2. Authorities. This Order is issued under the authority of section 2 of

reorganization Plan No. 3 of 1950, 64 Stat. 1262, as amended. Other statutory

authorities for this Order include, but are not limited to, the following:
(a)Outer Continental Shelf Lands Act 40 U.S.C. §§ 1332.

Sec. 3. Directive. Consistent with principles of responsible public stewardship
entrusted to this office, with due consideration of the critical importance of
American energy security, job creation, conservation stewardship, and the
economies of affected states, the following actions shall be taken by BOEM:

(a) establish a broad national stakeholder program for the
development of an OCS-wide wind leasing program in all waters of
the United States;

(b) prepare a plan to hold at least four lease sales of an area sufficient
to install at least five hundred megawatts of offshore wind energy
each year beginning in 2024, and support and improve the
implementation of the oil and gas quarterly lease sale

(c) atleast one lease sale will be planned in each of these areas each
year:

a. North Atlantic, from Maine to New Jersey;

b. South Atlantic, from Maryland to Florida;

c. Gulf of Mexico and Atlantic Territories, from Florida to Texas,
including the territories of Puerto Rico and United States Virgin
I[slands;

d. Pacific, from Washington to California, including Alaska and
Hawaii, and the territories of Guam, American Samoa, and the
Commonwealth of the Northern Mariana Islands.

Sec. 4. Implementation. The Assistant Secretary - Land and Minerals
Management (ASLM) and the Director, Bureau of Ocean Energy Management
(BOEM), shall report to the Counselor to the Secretary for Energy Policy
within 180 days of the date of this Order on:

(a) options identified to improve Federal offshore wind leasing;

(b) a strategy to establish and identify the broad stakeholder group to prepare
planning, including the potential for establishing an advisory group for such a
process;

(c) identify any provisions in existing policy and guidance documents

Point of Contact: Tim Charters, tcharters@noia.org; Randall Luthi,
rluthi@noia.org
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that would impede BOEM’s preparation to carry out the leasing program.

Sec. 5. Effect of the Order. This Order is intended to improve the long term
planning and management of the Department. This Order and any resulting
reports or recommendations are not intended to, and do not, create any right
or benefit, substantive or procedural, enforceable at law or equity by a party
against the United States, its departments, agencies, instrumentalities or
entities, its officers or employees or any other person. To the extent there is
any inconsistency between the provisions of this Order and any Federal laws
or regulations, the laws or regulations will control.

Sec. 6. Expiration Date. This Order is effective immediately. It will remain in
effect until it is amended, superseded, or revoked.

Point of Contact: Tim Charters, tcharters@noia.org; Randall Luthi,
rluthi@noia.org
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Subcommittee Proposing Recommendation: Non-Fossil Working Group

Recommendation: In order to ensure the benefits of offshore energy and mineral
development to all Americans it is necessary to expand the reach of the Outer
Continental Shelf Lands Act (OCSLA) to the United States Territories; Guam, American
Samoa, U.S. Virgin Islands, Commonwealth of the Northern Marianas and Puerto Rico.

Nature of change: Secretary will submit to Congress a proposed legislative
amendment to OCSLA.

Proposed text:

APPLICATION OF OUTER CONTINENTAL SHELF LANDS ACT WITH RESPECT TO
TERRITORIES OF THE UNITED STATES.

(1) in paragraph (a), by inserting after “control” the following: “or lying within the United
States exclusive economic zone and the Continental Shelf adjacent to any territory of
the United States”;

(2) in paragraph (p), by striking “and” after the semicolon at the end;

(3) in paragraph (q), by striking the period at the end and inserting “; and”; and

(4) by adding at the end the following:

“(r) The term ‘State’ includes each territory of the United States.”

Background: The effort to expand the OCSLA to the territories has passed one body
or the other in Congress several times over the last decade, most recently in the
SECURE Act (Scalise-LA), HR 4239. The Obama Administration issued a strong
statement of support and the Trump Administration has continued that support. That
statement reads:

“The Department supports the intent of Title V to expand the OCS Lands Act to
include the Exclusive Economic Zone (EEZ) offshore the Territories of the United
States. This would provide a statutory structure for procedures to manage the
energy and mineral resources in areas of United States jurisdiction that are not
currently covered by existing offshore energy and mineral resources law.

“Currently no Federal agency has the authority for overseeing energy, including
renewable energy, and mineral development in the EEZ offshore of the U.S.
territories. The Federal government is unable to evaluate potential resources in
conjunction with the territorial governments for potential resources until OCSLA is
extended to these areas. The same rules and limitations that exist in terms of
the EEZ surrounding the continental U.S. would apply to the U.S. territories.
Expanding the Secretary’s authority and responsibility under OCSLA provides a
comprehensive process for evaluating, planning and developing, as appropriate,

Point of Contact: Tim Charters, tcharters@noia.org or Randall Luthi, ruthi@noia.org,
with National Ocean Industries Association
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any potential conventional energy, renewable energy and mineral resources in
consultation and coordination with the territorial governments. “

In addition, including the U.S. territories and possessions under the leasing authority of
OCSLA will result in:
e Potential Economic Activity

(©)

Income and Employment: An effective and active minerals development
plan for the territories would be expected to generate incremental
revenue, income and employment in the economically-challenged
territories.

Domestic Production of Strategic Minerals: There are a number of
strategic minerals that the U.S. imports from abroad. Domestic minerals
production would be of strategic value in reducing the U.S. dependence
on foreign mineral imports.

Economic Diversification: Most of the territories are heavily dependent on
only one or two key industries. Should offshore minerals mining become a
significant industry, this could help to diversify the territorial economies.
Renewable Energy Potential: The renewable energy program could be
applied equally to the territories. This would enable expanded
employment and economic activity, as well as the growth of other
enterprises that could benefit from reduced electrical costs derived from
renewable energy.

Enable Sand and Gravel Program: Given that some territories are heavily
dependent on tourism, the ability to maintain and replenish their beaches
could be potentially valuable to some U.S. territories, particularly those in
the Caribbean.

e Revenues

o

Increased Federal Revenues: If mineral leasing were to take place in the
territories, the Federal government would obtain royalties, rents and bonus
bids on minerals leased in the territories, all of which would be new
income sources.

Increased Territorial Revenues: Under this initiative, the territories with
submerged lands could obtain revenues from renewable energy projects
leased within three miles of the boundary of their submerged lands and
see employment benefits from development activities if the areas are
ultimately leased and developed.

e Increased Scientific Research and Incentive for Improved Technology

o

Increased Knowledge of Resource Base: Exploration would provide the
government new data which would increase its knowledge as to the
available resources offshore the territories and also how to best develop
these resources. There is a possibility, of course, that such exploration
would determine that the resources are less than expected and not viable
for economic exploitation.

Improved Environmental Knowledge: All of the processes and procedures
used by BOEM (e.g., NEPA) to evaluate the environmental impacts of any
proposed development needing BOEM approval would apply to activities

Point of Contact: Tim Charters, tcharters@noia.org or Randall Luthi, ruthi@noia.org,
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offshore territories. New research would be undertaken to better
understand the natural environments offshore the territories. The
assessments would also ensure the protection of fragile habitats from
unrestrained resource extraction activities.

o Improved Technology: Active interest in the new areas would expand
knowledge of seabed mineral deposits where little or no exploration has
previously occurred, which may lead to encouraging the exploration and
development of deposits in other deep seabed areas. Also opening up the
area offshore the territories to this kind of mineral exploration and
development may help advance technologies for both exploration and
development of minerals in the deep ocean floors, particularly for U.S.
companies.

Finally, both the rebuilding of the electrical grid of Puerto Rico as part of the recovery
from the hurricanes of 2017 and the significant investment of resources by the
Department of Defense into Guam provide unique opportunities for energy investment
in the OCS if the Department of Interior is given the opportunity to plan offshore energy
development.

Analysis: According to the Congressional Budget Office enacting this provision could
increase federal revenues by $20 million over the 2018-2027 period.

Specifically, CBO says in analysis of HR 4239 that “Renewable Energy Leases on the
OCS. H.R. 4239 would direct DOI to study the potential for production of electricity
generated by wind off the coasts of Puerto Rico, the U.S. Virgin Islands, Guam,
American Samoa, and the Northern Marianas Islands. If those studies showed that
developing offshore wind resources was feasible, the bill would direct DOI to conduct
lease sales in those areas. CBO estimates that implementing those provisions would
increase offsetting receipts by $20 million over the 2018-2027 period, net of payments
to states and territories. (https://www.cbo.gov/system/files/115th-congress-2017-
2018/costestimate/hr4239.pdf)

Point of Contact: Tim Charters, tcharters@noia.org or Randall Luthi, ruthi@noia.org,
with National Ocean Industries Association
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Subcommittee Proposing Recommendation: Planning, Analysis, and
Competitiveness

Recommendation: The Committee recommends that the Secretary direct the National
Office of the Bureau of Land Management to issue an Instruction Memorandum, or
other mechanism, to update and clarify solar energy right-of-way (ROW) acreage rent
schedules, megawatt (MW) capacity fees, lease and grant renewal processes, bond
requirements, and application priority for projects in the six southwestern states subject
to BLM’s Western Solar Plan (Arizona, California, Colorado, Nevada, New Mexico, and
Utah), including guidance on the implementation of the rule on Competitive Processes,
Terms, and Conditions for Leasing Public Lands for Solar and Wind Energy
Development and Technical Changes and Corrections, 81 Fed. Reg. 92,122 (Dec. 16,
2016) (the “Rule”).

Nature of change: Instruction Memorandum

Background: America’s multiple use public lands in six southwestern states offer some
of the best solar resources in the nation and have been identified by the BLM as highly
suitable and potentially suitable for such use. However, despite a solar boom on
America’s private lands, prevailing federal land solar policies discourage solar
development on public lands. Clarifications to and guidance on current policy should be
made to ensure that multiple-use federal lands are made competitive with private lands.

The BLM authorizes ROW grants and leases for solar energy projects under Title V of
the Federal Land Policy and Management Act (FLPMA) and its implementing
regulations at 43 CFR Part 2800. Outside Designated Leasing Areas (DLA), the BLM
issues ROW grants to authorize solar energy development on BLM-administered lands.
Inside DLASs, the BLM issues ROW leases to authorize solar energy development on
BLM-administered lands.

Consistent with the regulations at 43 CFR 2806.50, the BLM has developed a schedule
to calculate rental fees for both solar energy grants and solar energy ROW leases.
Rents include a base rent for the acreage of public land included within a solar energy
ROW authorization and an additional phased-in megawatt (MW) capacity fee based on
the total authorized MW capacity for the approved solar energy project. The MW
capacity fee varies depending on the size and technology of the solar energy
development project. The BLM'’s rental rates for solar energy grants are calculated
consistent with the provisions of 43 CFR 2806.52 and the rental rates for solar energy
leases are calculated consistent with the provisions of 43 CFR 2806.54.

ROW grant and lease holders must make payments, including acreage rent and a MW
capacity fee, in consideration for their authorized use of the public lands for solar
generation facilities. The current payment schedules for solar energy ROW
authorizations were updated with the issuance of IM 2017-096 on September 14, 2017,
and are effective through 2021. Both the Rule and IM 2017-096 provide that BLM may
adjust the conditions imposed by the Rule, including, but not limited to, the payment
terms on an individual basis or on a regional basis after receiving concurrence from the

Point of Contact: Marisa Mitchell
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Washington Office Assistant Director of Energy, Minerals, and Realty Management.
Rental adjustments are to be based on changes in fair market value as determined by
the application of sound business management principles.

Instruction Memorandum IM 2017-096 set forth guidance for implementation of the Rule
that resulted in strong economic disincentives for solar project developers to seek to
develop solar power plants on federal lands. If elements of IM 2017-096 are not
superseded and clarification to the Rule not made, conditions will continue to prevail
which result in a less than optimal use of public lands in the region identified for such
development, inconsistent with objectives to use public lands to further American
energy dominance.

Analysis:
1. Acreage Rent

The rent escalation terms specified in 43 CFR 2806.52 (grants) and 43 CFR 2806.54
(leases), whether standard (subdivision a) or scheduled (subdivision d) have proven to
be untenable in the region covered by these recommendations for large-scale solar
projects. The revenue for these projects is uniquely fixed by the terms of their Power
Purchase Agreements, which must be negotiated with a utility (or other offtaker) after
prevailing in a highly competitive bidding process, and then approved by a state Public
Utilities Commission. The resulting price establishes a set revenue stream that can only
be revised with the offtaker’'s consent and further regulatory approval, which cannot be
obtained in a declining market. Solar energy generation facilities have no means for
adjusting their costs or profits to account for changes in rental rates. In addition,
applicants cannot calculate the net present value of the total rental cost under a variable
rent structure, which is necessary for purposes of selling and financing the project.

Permitting the acreage rent to periodically adjust to unknowable national index values
for irrigated farmland, or any other unknown and limitless number, is unworkable given
the business model described above. To the extent that the Rule offers a fixed
escalator, the rates offered — 20% every 5 years over the term of a grant or 40% every
10 years over the term of a lease specified in 43 CFR 2806.52(d)(2)(ii) and 43 CFR
2806.54(d)(2), respectively — are well above the market for non-irrigated rangeland
private leases. To remain competitive with private land options in the region, a more
modest, almost fixed escalation factor, specifically, the IPD-GDP rate as defined in 43
CFR 2806.22, should be applied.

To further remain competitive with prevailing market conditions, the obligation to pay
rent should commence once the BLM issues a Record of Decision or Decision Record,

as appropriate, approving the terms of development. Paying rent before the developer
is authorized to occupy the premises and begin development, as potentially required by

Point of Contact: Marisa Mitchell
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43 CFR § 2806.12, would make development on public lands uncompetitive in this
region.

2. MW Capacity Fee

The MW capacity fee component of the annual grant and lease payments identified in
43 CFR 2806.52 and 43 CFR 2806.54, respectively, create a strong disincentive for
solar project developers to seek to use public land for development, resulting in a less
than optimal use of public lands in the region identified for such development and
inconsistent with objectives to use public lands to further American energy dominance,
consistent with executive and secretarial orders. Furthermore, given the cost of land for
private developments, it is clear that the annual per-acre zone rent in accordance with
43 CFR 2806.52 and 43 CFR 2806.62 is sufficient to capture the fair-market value of
the property while facilitating its highest and best use of the land for solar development.
The MW capacity fee should not be added to the annual payment owed for solar grants
and leases in the area covered by the Western Solar Plan.

3. ROW Grant and Lease Renewal

43 CFR § 2807.22 provides that if a ROW grant or lease includes renewal provisions,
the BLM “will renew the grant or lease if you are in compliance with the renewal terms
and conditions; the other terms, conditions, and stipulations of the grant or lease; and
other applicable laws and regulations.” If renewal provisions are omitted, the BLM may
renew the lease or grant. The ability to extend leases and grants beyond the standard
30 year maximum duration provided in the Rule would make public lands more
competitive with private lands for solar energy generation projects. Accordingly, for
leases and grants in the area of the Western Solar Plan, the BLM should allow, after
compliance with the National Environmental Policy Act (NEPA), a 10 year extension of a
30-year ROW grant or lease according to the same terms as the original ROW grant or
lease to the full extent permitted by law.

4. Bond Rates for Solar Grants and Leases

The minimum per-acre bonding rate of $10,000 per acre for solar energy ROW grants
specified in 43 CFR 2805.20(b) is well above market in the area covered by the
Western Solar Plan, which disincentivizes solar development on federal land
inconsistent with the goal of American energy dominance. The minimum bond amount
should not be imposed where an engineer has prepared a reclamation cost estimate
(RCE), inclusive of salvage value, to calculate the bond required for a project. In
addition, to ensure the timely permitting of projects in areas programmatically identified
for development, the BLM Field Office Manager or District Office Manager should
respond to a proposed performance bond within 60 days of submittal of a reasonable
RCE by a project proponent and approval of the RCE and corresponding bond shall not
be unreasonably withheld.

Variance Application Processing

Point of Contact: Marisa Mitchell
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The Rule provides that lands outside of the designated leasing areas may be made
available through a competitive leasing process. 43 CFR 2804.23. Because the BLM
has already identified the best locations within the Western Solar Plan area for
development and designated these areas as Solar Energy Zones (SEZs), developers
that have the skills to find a good site within the remaining variance lands should be first
in line to process the application for that site. If company A’s expenditure of resources
to find the site simply allows companies B and C to outbid company A for the site, then
the BLM would be rewarding deep pockets over skilled developers and would risk
awarding development rights to inexperienced speculators. The BLM has discretion to
hold a competitive bidder selection process, or not, when more than one ROW
application is filed on the same variance process lands. Recognizing that the ROW
grant application program has worked well for solar development on public lands and
wanting to avoid discouraging development by creating site control uncertainty for
developers, the BLM should not hold a competitive lease auction for the land subject to
an original application in good standing.

Point of Contact: Marisa Mitchell
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Subcommittee Proposing Recommendation: Planning, Analysis and Competitiveness
Recommendation

The Royalty Policy Committee recommends that the Secretary issue a Secretarial Order that
grandfathers projects which were under construction, development, or for which an
application had been accepted by the Bureau of Land Management (BLM) at the time the
BLM issued its “Competitive Processes, Terms, and Conditions for Leasing Public Lands for
Solar and Wind Energy Development and Technical Changes and Corrections (81 Fed. Reg.
92122 (December 19, 2016)”.

Nature of change

81 FR 92164 (Section 2806.12(d)) of the Competitive Processes, Terms, and Conditions for
Leasing Public Lands for Solar and Wind Energy Development and Technical Changes and
Corrections (Rule) acknowledges that the Secretary may take action that could affect rents and
fees through issuance of a Secretarial Order. This provision gives the Secretary authority to
accomplish this recommendation.

The Secretarial Order may incorporate the following provisions to make this change:

1) Definition of Project.--The term "project" means a system described in section of title
43 CFR 2801.9(a)(4).

2)  Unless agreed to by the owner of a project, the rule shall not apply to projects that
applied for a right-of-way under section 501 of the Federal Land Policy and Management
Act of 1976 (43 U.S.C. 1761) on or before December 19, 2016.

3) The owner of a project that applied for a right-of-way under section 501 of the Federal
Land Policy and Management Act of 1976 (43 U.S.C. 1761) on or before December 19,
2016, shall be obligated to pay with respect to the right-of-way all rents and fees in effect
before the effective date of the rule described in subsection (b).

These three changes would allow for projects under development at the time the Rule was issued
to be grandfathered in under the prior regulatory structure in place. While a change like this
would be subject to alteration by another Secretary, it provides regulatory consistency to
developers that had projects under construction or in development at the time this new rule was
issued. Developers to which this change would apply will be subject to the rules and conditions
in place prior to issuance of this rule. These changes will not affect new projects.

Background
In 2016, the BLM issued this new rule. Prior to this rule, developers were subject to a capacity
fee. However, the new rule instituted an additional acreage fee and changed how the capacity fee

is calculated.

While it does have aspects that are positive for newly proposed wind and solar projects, it carries
significant financial burdens for projects that were under development at the time of issuance.

Point of Contact: Colin McKee email: colin.mckee@wyo.gov
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This was a significant and common issue brought up by a number of commenters, including the
American Wind Energy Association, the Solar Energy Industries Association and many others.

For example, please see AWEA comments, page 21 and other
- Link: https://www.regulations.gov/document?D=BL M-2014-0002-0029
- Text
o BLM should clarify the grandfathering provisions of the Proposed Rule:

AWEA encourages BLM to make clear that the Proposed Rule does not have a
retroactive effect on existing ROWs. If applied to existing projects, certain
provisions of the Proposed Rule would breach existing ROW agreements. To that
end, we believe that if BLM moves to finalize this rule, it should provide that
holders of existing ROWSs would be grandfathered in under the current rules. We
support the following limited grandfathering language in the draft rule:
“Applications for . . . wind energy development filed on lands outside of
designated leasing areas, which subsequently become designated leasing areas:
(1) Will continue to be processed by the BLM and are not subject to the
competitive leasing offer process of this subpart, if such applications are filed
prior to the publication of the notice of availability of the draft or proposed land
use plan amendment to designate the . . . wind leasing area. . . .” While we
support this language, it should be expanded so that it clearly provides
grandfathering to holders of all existing ROWSs both inside and outside of DLAS,
and not just applications therefor.

Analysis

Making this change, the U.S. Treasury can expect to see the same level of revenue from projects.
It will not affect projects applying with Interior after the issuance date of the Rule. At most,
without this change the impacts of the new rule may put at risk projects that were under
development at the time of its issuance. At the least, this change will allow projects under
development at the time of Rule issuance to play under the same regulatory system that was in
effect when projects first started permitting with Interior. Projects considered under development
were referenced above through 43 CFR 2801.9(a)(4).

The important factor with this recommendation is providing equity to projects that were under
development at the time of Rule issuance. Making this change continues Interior’s commitment
to advancing renewable projects on federal lands and can provide some certainty to upcoming
projects that the rules of the game will not change during the course of permitting.

Point of Contact: Colin McKee email: colin.mckee@wyo.gov
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Subcommittee Proposing Recommendation:
Recommendation:

BLM should issue an Instruction Memorandum (IM) directing all field offices to issue
Categorical Exclusions (CX) when any of the Energy Policy Act of 2005 (EPAct 2005)
Section 390 criteria are met, unless specifically rebutted.

Nature of change:

Issuance of policy guidance in the form of an IM. The suggested draft IM from new
Mexico Governor Martinez and North Dakota Governor Burgum could be used as a
starting point (attached.)

Background:

Lengthy Application for Permit to Drill (APD) timeframes often occur because BLM is
conducting redundant NEPA analysis rather than granting CXs when companies meet
the criteria under Section 390 of the EPAct. BLM should issue guidance that CXs
must be used when a company meets any of the statutory Section 390 criteria, as
below.

SEC. 390. NEPA REVIEW.

(a) NEPA REVIEW.—Action by the Secretary of the Interior in managing the
public lands, or the Secretary of Agriculture in managing National Forest System
Lands, with respect to any of the activities described in subsection (b) shall be
subject to a rebuttable presumption that the use of a categorical exclusion under
the National Environmental Policy Act of 1969 (NEPA) would apply if the activity
is conducted pursuant to the Mineral Leasing Act for the purpose of exploration
or development of oil or gas.

(b) ACTIVITIES DESCRIBED.—The activities referred to in subsection (a) are
the following:

(1) Individual surface disturbances of less than 5 acres so long as the total
surface disturbance on the lease is not greater than 150 acres and site-
specific analysis in a document prepared pursuant to NEPA has been
previously completed.

(2) Drilling an oil or gas well at a location or well pad site at which drilling has
occurred previously within 5 years prior to the date of spudding the well.

(3) Drilling an oil or gas well within a developed field for which an approved
land use plan or any environmental document prepared pursuant to NEPA
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analyzed such drilling as a reasonably foreseeable activity, so long as
such plan or document was approved within 5 years prior to the date of
spudding the well.

(4) Placement of a pipeline in an approved right-of-way corridor, so long as
the corridor was approved within 5 years prior to the date of placement of
the pipeline.

(5) Maintenance of a minor activity, other than any construction or major
renovation or a building or facility.

Analysis:

The Section 390 CXs are mandated, unless specifically rebutted, by EPAct 2005 and
should not be discretionary. Use of CXs would reduce APD processing time by
avoiding redundant NEPA analysis. Currently, BLM data show APDs take 260 days on
average. Often, a large portion of the time involves NEPA-related activities, and CXs
could be used to reduce the NEPA burden and free staff to focus on projects not
covered by one of the CXs.
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January 4, 2018

The Honorable Ryan K. Zinke
Secretary of the Interior

U.S. Department of the Interior
1849 C Street, N.W.
Washington, D.C. 20240

Dear Mr. Secretary:

Two options to expedite permitting on federal acreage for mineral extraction currently
exist in federal statutes but need a new Instruction Memorandum (IM) for uniform
application among Bureau of Land Management (BLM) offices. Use of categorical
exclusions and Determination of National Environmental Policy Act (NEPA) Adequacy
would result in an immediate decrease in permitting cycle times.

President Bush signed into law the Energy Policy Act of 2005 (the “Act”) to address long-
term energy policy challenges, including significant delays inherent in the BLM oil and
gas permitting scheme. Under Section 390 of the Act, when the BLM determines that
proposed activities have no significant environmental impact — categorical exclusions —
then the BLM needs no additional NEPA documentation.

The BLM issued Instruction Memorandum No. 2005-247 (IM 2005-247) in September
2005, which provided guidance to BLM field offices regarding the implementation of
Section 390 categorical exclusions. Under IM 2005-247, the BLM approved almost 7,000
drilling and associated oil and gas development activities from Fiscal Year 2006 through
Fiscal Year 2008.

However, litigation filed in 2008 by radical environmental organizations challenged IM
2005-247 and resulted in a settlement by the Obama Administration and a new BLM
Instruction Memorandum (IM 2010-118). Under the agreement and IM 2010-118, the BLM
committed to review for extraordinary circumstances when applying Section 390
categorical exclusions, an administrative process not contemplated by the Act.

Shortly thereafter in 2011, a federal district court determined that IM 2010-118 was
invalid. Largely due to uncertainty and a lack of guidance, the BLM and its field offices
have taken little initiative to reimplement the statutory Section 390 categorical exclusions
since that time.
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We request that you restore implementation of the Section 390 categorical exclusions by
directing the BLM to issue a new Instruction Memorandum, instructing BLM field offices
regarding the Section 390 categorical exclusions and the separate but related process of
determining that adequate NEPA has already been conducted (Determination of NEPA
Adequacy).

To that end, we have attached draft language for your consideration as you prepare a
new Instruction Memorandum addressing this critical issue.

Sincerely,

usana Martinez
Governor of New Mexico Governor of North Dakota
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Department of the Interior
Bureau of Land Management

43 CFR Part

Bureau of Land Management
Discretion to Apply Categorical Exclusions
Under the National Environmental Policy Act

Summary

The Bureau of Land Management (BLM) is proposing regulations which limit and clarify BLM’s
discretion to apply categorical exclusions under the National Environmental Policy Act (NEPA)
and the Energy Policy Act of 2005. The Energy Policy Act of 2005 contains five statutory
categorical exclusions (Section 390 Categorical Exclusions), which are categories of actions that
Congress has determined do not normally result in individually or cumulatively significant
environmental effects. These proposed regulations establish the process by which BLM shall apply
the Section 390 Categorical Exclusions. This proposed rule does not apply to lands held by the
United States in trust for Native American tribes or tribal members.

The use of statutory categorical exclusions can reduce paperwork and delay, so that agency
resources are made available to focus on areas where categorical exclusions do not apply.
Categorical exclusions are not exemptions or waivers of NEPA review; instead the use of a
categorical exclusion may be used to help satisfy the NEPA review process, including efficient
and streamlined approval of agency actions that will not result in individually or cumulatively
significant impacts to the human environment. However, these efficiencies are lost when extensive
agency analysis is required to determine whether to apply categorical exclusions. The changes
proposed in this proposed rule would allow BLM to more efficiently manage its mineral resources
for the benefit of the citizens of the United States. BLM proposes this rule to comply with
Executive Order 13783, titled “Promoting Energy Independence and Economic Growth,” which
requires agencies to immediately review all agency actions, including regulations and guidance
documents, that potentially burden the development or use of domestically produced energy
resources, especially oil, natural gas, coal, and nuclear energy resources. This proposed rule is also
consistent with and furthers the purpose of Secretarial Order No. 3354, titled “Supporting and
Improving the Federal Onshore Oil and Gas Leasing Program and Federal Solid Mineral Leasing
Program,” which directs federal agencies to take immediate and specific action to alleviate or
eliminate burdens on domestic energy development.

Dates
Send your comments on this proposed rule to the BLM on or before . The BLM

is not obligated to consider any comments received after the above date in making its decision on
the final rule.
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Addresses
Mail: U.S. Department of the Interior, Director (630), Bureau of Land Management, Mail Stop
2134 LM, 1849 C St.,, NW., Washington, DC 20240, Attention: 1004-AE15. Personal or
messenger delivery: 20 M Street SE., Room 2134LM, Washington, DC 20003. Federal
Rulemaking Portal: http://www.regulations.gov. Follow the instructions at this Web site.
For Further Information Contact:
[BLM to Insert]
Supplementary Information
I. Public Comment Procedures
1. Background
I11. Discussion of the Proposed Rule
I. Public Comment Procedures
If you wish to comment on the proposed rule, you may submit your comments by any one of
several methods specified (see ADDRESSES above). If you wish to comment on the information
collection requirements, you should send those comments directly to the OMB as outlined (see
ADDRESSES); however, we ask that you also provide a copy of those comments to the BLM.
Please make your comments as specific as possible by confining them to issues for which
comments are sought in this notice and explain the basis for your comments. The comments and
recommendations that will be most useful and likely to influence agency decisions are:

1. Those supported by quantitative information or studies; and

2. Those that include citations to, and analyses of, the applicable laws and regulations.
The BLM is not obligated to consider or include in the Administrative Record for the rule
comments received after the close of the comment period (see DATES) or comments delivered to
an address other than those listed above (see ADDRESSES).
Comments, including names and street addresses of respondents, will be available for public
review at the address listed under ADDRESSES during regular hours (7:45 a.m. to 4:15 p.m.),
Monday through Friday, except holidays.
Before including your address, phone number, email address, or other personal identifying

information in your comment, you should be aware that your entire comment—including your
personal identifying information—may be made publicly available at any time. While you can ask
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us in your comment to withhold your personal identifying information from public review, we
cannot guarantee that we will be able to do so.

1. Background

The Department of the Interior (DOI) recognizes that development of energy resources on public
lands increases the nation’s domestic energy supply, provides alternatives to overseas energy
resources, generates revenue, creates jobs, and enhances national security. To this end, DOI has
been directed to and is eliminating harmful regulations and unwarranted policies that unnecessarily
burden the development of our nation’s energy resources. In 2017, the DOI issued seven
Secretarial Orders aimed at improving domestic onshore and offshore energy production and
increasing efficiencies within the regulatory approval process. BLM is the bureau within the DOI
charged with administering over 245 million surface acres and 700 million acres of subsurface
mineral development. BLM’s policies for complying with NEPA are included within BLM
Handbook 1790-1 and the DOl NEPA implementing regulations are located within 43 CFR Part
46. In conjunction, these regulations, manuals, and handbooks establish the policies and
procedures BLM follows when conducting land use planning and NEPA compliance, including
specific actions related to energy and mineral development. Pursuant to the Secretarial
Memorandum of March 27, 2017, entitled “Improving the Bureau of Land Management’s
Planning and National Environmental Policy Act Processes,” the BLM has been identifying
potential actions it could take to streamline its planning and NEPA review procedures, which
include expressly limiting the discretion of BLM field offices when applying categorical
exclusions — particularly the congressionally-enacted Section 390 Categorical Exclusions.

NEPA is a tool enacted by Congress to analyze environmental, economic, and social values
associated with significant actions taken by federal agencies. Under NEPA, federal agencies are
mandated to evaluate the environmental impacts of their proposed actions before deciding to
approve permits or take other forms of agency action. Many federal actions do not result in
significant effects on the environment. When BLM and other federal agencies identify categories
of activities that do not pose a potential for individually or cumulatively significant impacts, they
may establish a categorical exclusion for those activities. Regulations adopted by the Council on
Environmental Quality (CEQ) provide the basic elements for establishing and using categorical
exclusions. Section 1508.4 of the CEQ Regulations define a *“categorical exclusion’’ as a category
of actions which do not individually or cumulatively have a significant effect on the human
environment and which have been found to have no such effect in procedures adopted by a federal
agency in implementation of these regulations (8 1507.3) and for which, therefore, neither an
environmental assessment (EA) nor an environmental impact statement (EIS) is required. The
applicability of these regulatory categorical exclusions can be limited, under the existing
CEQ regulations, by the existence of *‘extraordinary circumstances.”” Such extraordinary
circumstances may exist when there are factors or circumstances that pose significant
environmental effect, and which require further analysis in either an EA or an environmental
impact statement EIS.

Congress has enacted legislation finding that certain federal actions will not significantly affect
the human environment. These statutory categorical exclusions differ from regulatory categorical
exclusions promulgated by agencies such as BLM in both formation and application. An example
of such legislation is Section 390 of the Energy Policy Act of 2005. This Act established five
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statutory categorical exclusions that apply to oil and gas exploration and development activities
taking place on federal oil and gas leases, pursuant to the Mineral Leasing Act. When BLM
receives a request for agency action that falls within the scope of a Section 390 Categorical
Exclusion, no further NEPA compliance is required. Unlike regulatory categorical exclusions,
statutory categorical exclusions do not require review for extraordinary circumstances under the
Council for Environmental Quality (CEQ) regulations. This is because statutory categorical
exclusions are established by Congress and, as a result, their application is governed by a specific
statute apart from NEPA. CEQ has not specifically been delegated discretion to interpret the
Energy Policy Act of 2005.

Despite long-standing recognition of the differences between statutory and regulatory categorical
exclusions, in 2010, BLM implemented informal policies in Instruction Memorandum IM 2010-
118, which required the agency to review the existence of extraordinary circumstances when
applying statutory categorical exclusions enacted under the Energy Policy Act of 2005 (Section
390 CXs). This IM directs that “field offices are directed to conduct a review for extraordinary
circumstances when considering use of any of the Section 390 CXs.” On August 12, 2011, the
United States District Court for the District of Wyoming invalidated this IM because it had not
undergone a notice and comment process and imposed significant new legislative requirements.
See Western Energy Alliance v. Salazar, No. 10-CV-237F, 2011 WL 3738240 (D. Wyo. Aug. 12,
2011). The IM was officially rescinded by BLM on April 27, 2012 by Instruction Memorandum
No. 2012-110, which concludes that no review for extraordinary circumstances is required when
Section 390 Categorical Exclusions are applicable. As a result of the issuance of the 2010 and
2012 IMs, there has been confusion and lack of uniformity amongst BLM field offices regarding
application of Section 390 Categorical Exclusions, reducing the efficiencies sought to be gained
by the statutory categorical exclusion process.

Field offices have been applying Section 390 Categorical Exclusions inconsistently based on
discretionary decisions. The discretionary application of the Section 390 Categorical Exclusions
by BLM has led to increased regulatory burdens on the agency which have unreasonably increased
permit approval times and resulted in deferred royalty payments to the federal government.
Furthermore, the discretionary use of the Section 390 Categorical Exclusions may be based on an
erroneous application of CEQ regulations, which specifically pertain to regulatory categorical
exclusions. Current CEQ regulations provide that even when a proposed activity fits within
the definition of a regulatory categorical exclusion and does not raise extraordinary
circumstances, BLM may, at its discretion, decide *‘to prepare an environmental assessment * * *
in order to assist agency planning and decision making.”” 40 C.F.R. § 1508.4. This proposed
rulemaking clarifies that the discretionary application of categorical exclusions does not apply
when a proposed activity falls within the scope of a statutory categorical exclusion under the
Energy Policy Act of 2005 because the statute does not vest BLM with discretion to disregard
the application of the Section 390 Categorical Exclusions.

Prior to drafting this proposed rule, BLM worked with stakeholder groups including state and local
elected officials and groups, the Western Governors’ Association, and the National Association of
Counties. Once implemented, this proposed rule will reduce the time and/or cost of complying
with NEPA when evaluating proposed actions and will provide greater consistency to the
application of the Section 390 Categorical Exclusions. The proposed rule also provides a more-
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standardized analysis in BLM’s NEPA reviews at the land use plan and project level. The reduction
in burden is measured and evaluated in terms of processing times and/or costs of authorizing
energy development.

I11. Discussion of the Proposed Rule
A. General Overview
Which categorical exclusions are governed by the proposed rule?

This proposed rule applies to five different categorical exclusions contained within the Energy
Policy Act of 2005 (the “Act”) for oil and gas development and operations. Congress
enacted the Energy Policy Act of 2005 in part to expedite oil and gas development within the
United States. The Act specifically authorizes BLM, for certain oil and gas activities, to approve
projects without preparing environmental analysis, which would normally be required under
NEPA. These categorical exclusions—commonly referred to as “Section 390 CXs”—define
specific conditions under which Congress has determined that BLM does not need to prepare
an EA or EIS. As originally implemented, projects approved with Section 390 CXs were not
subject to any screening for extraordinary circumstances. Subsection (a) of the Act states:

NEPA Review.—Action by the Secretary of the Interior in managing the public
lands or the Secretary of the Agriculture in managing National Forest System
Lands, with respect to any of the activities described in subsection (b) shall be
subject to a rebuttable presumption that the use of a categorical exclusion under the
National Environmental Policy Act of 1969 (NEPA) would apply if the activity is
conducted pursuant to the Mineral Leasing Act for the purpose of exploration or
development of oil and gas.

Subsection (b) of the Act then outlines five categories of activities to be considered statutory
categorical exclusions. These Section 390 CXs (referred to as Section 390 CX1, CX2, CX3, CX4,
and CX5) include:

(1) Individual surface disturbances of less than 5 acres so long as the total surface
disturbance on the lease is not greater than 150 acres and site-specific analysis in a
document prepared pursuant to NEPA has been previously completed.

(2) Drilling an oil or gas well at a location or well pad site at which drilling has
occurred previously within 5 years prior to the date of spudding the well.

(3) Drilling an oil or gas well within a developed field for which an approved land
use plan or any environmental document prepared pursuant to NEPA analyzed such
drilling as a reasonably foreseeable activity, so long as such plan or document was
approved within 5 years prior to the date of spudding the well.

(4) Placement of a pipeline in an approved right-of-way corridor, so long as the
corridor was approved within 5 years prior to the date of placement of the pipeline.
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(5) Maintenance of a minor activity, other than any construction of major
renovation or a building or facility.

This proposed rule would limit BLM’s discretion to complete an EA or EIS in lieu of applying
these five categorical exclusions, and further clarifies how BLM will apply Section 390 CXs going
forward.

Is screening for extraordinary circumstances required when Section 390 CXs are applied?

Screening for extraordinary circumstances is not required when Section 390 CXs are applicable.
This position coincides with BLM precedent and the plain language included with in the Energy
Policy Act of 2005. In Instructional Memorandum No. 2012-110, BLM instructed field offices
that reviews for extraordinary circumstances do not apply when Section 390 CXs are applicable.
Such guidance agrees with the statutory text of the Energy Policy Act of 2005, which is silent as
to BLM’s discretion to conduct reviews for extraordinary circumstances when applying categorical
exclusions under the Act.

In addition, BLM’s NEPA Handbook, H-1790-1 has long-stated that reviews for extraordinary
circumstances should not be undertaken in conjunction with the application of Section 390 CXs.
BLM, however, must still ensure that agency actions and approvals comply with the Endangered
Species Act and National Historic Preservation Act.

Is the use of Section 390 CXs discretionary?

The plain text of the Energy Policy Act of 2005 does not vest BLM with discretion to decide
whether additional environmental analysis should be applied. Instead, the statutory text states that
the Section 390 CXs are presumed to apply unless rebutted. The purpose of the Act was to “ensure
jobs for our future with secure, affordable, and reliable energy.” 109 P.L. 58, 119 Stat. 594. To
this end, the DOI has recently announced a strong interest in reducing regulatory burdens in order
to increase domestic oil and gas production. As a consequence, BLM proposes in this rulemaking
to limit its discretion when applying Section 390 CXs. The text of the proposed rule provides that
when a Section 390 CX applies, the authorized officer shall apply the Section 390 CX and shall
not prepare an EA or EIS. This proposed language is intended to streamline the application of
Section 390 CXs for BLM field offices and to provide uniformity in their application.

What is the rebuttable presumption applied under the Energy Policy Act of 2005 when a Section
390 CX is considered?

The express language contained within the Energy Policy Act of 2005 states that a Section 390
CX applies unless the presumption of applicability has been rebutted. Nothing within the statute,
however, specifically defines how the presumption that a Section 390 CX is rebutted. Pursuant to
the authority delegated to BLM, the agency proposes to define the scope of this rebuttable
presumption and how it will be applied by the agency. These new definitions and regulatory
requirements were developed after engaging in discussions with stakeholders including industry
members, local communities, state and local governments, and interested citizens.
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Under the rule, the statutory presumption that a Section 390 CX applies can be rebutted only by
showing that the authorized officer has found in writing that:

(1) the proposed activity will not comply with the requirements contained within a Section 390
CX;

(2) the well is not part of an activity pursuant to the Mineral Leasing Act; or
(3) the well is not for the purpose of exploration or development of oil or gas.

When an authorized officer determines that one of the above factors applies, he is required to
provide notice to the applicant that explains that the presumption of applicability has been rebutted
and provides a reasoned explanation for that decision. This written decision issued by the
authorized officer will be appealable under the DOI’s regulations.

When does Section 390 CX1 apply?

The first categorical exclusion in Section 390 of the Energy Policy Act of 2005 applies when there
is: “Individual surface disturbances of less than five (5) acres so long as the total surface
disturbance on the lease is not greater than 150 acres and site-specific analysis in a document
prepared pursuant to NEPA has been previously completed.” 42 U.S.C. 8 15942(b)(1).

BLM, and other agencies applying this exclusion, have historically applied the following factors
when determining whether Section 390 CX1 is applicable:

1) a five-acre disturbance threshold,

@) 150-acre unreclaimed disturbance limit, and

(3) prior site-specific analysis of oil or gas exploration/development in a NEPA
document.

Reliance on this categorical exclusion requires the authorized officer to consider the following:

(1) Eive-acre disturbance threshold — The authorized officer must determine that each
individual action under consideration will disturb less than five acres on the site. If more than one
activity is proposed for a lease (e.g., two individual wells or when reviewing a Master
Development Plan (MDP) collectively adding several wells), each activity is counted separately,
and each must disturb less than five acres.

(2) 150-acre unreclaimed disturbance limit — The authorized officer must determine that
the current unreclaimed surface disturbance on the entire leasehold is not greater than 150 acres,
including the action under consideration. This would include disturbance from previous rights-of-
way issued in support of lease development. If one or more federal leases are committed to a BLM
approved unit or communitization agreement, the 150-acre threshold applies separately to each
lease. For larger leases, the requirement for adequate documentation would be satisfied with a copy
of the most recent aerial photograph in the file with an explanation of recent disturbance that may
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not be shown on the aerial photos. Maps, tally sheets, or other visuals may be substituted for aerial
photographs. The 150-acre unreclaimed disturbance threshold includes only disturbance
associated with oil and gas activities and associated rights-of-ways on the leasehold regardless of
surface ownership. It does not include disturbance from other activities. Activities without surface
disturbance or successfully reclaimed surface areas would not be included in the 150-acre
constraint (e.g., an above ground pipeline).

(3) Site-specific analysis of oil or gas exploration/development in a prior NEPA document
— The authorized officer must determine that a site-specific NEPA document exists which
previously analyzed oil or gas exploration and/or development. For the purposes of this categorical
exclusion, the site-specific NEPA document can be: an exploration and/or development EA/EIS,
an EAV/EIS for a specific Master Development Plan (MDP), a multi-well EA/EIS, or an individual
permit approval EA/EIS. The NEPA document must have analyzed the exploration and/or
development of oil and gas (not just leasing) and the proposed activity must be within the general
boundaries of the area analyzed in the EA or EIS. The NEPA document need not have addressed
the specific permit or application being considered.

When does Section 390 CX2 apply?

The second categorical exclusion in Section 390 of the Energy Policy Act of 2005 applies when
there is: “Drilling an oil and gas well at a location or well pad site at which drilling has occurred
previously within five (5) years prior to the date of spudding the well.” 42 U.S.C. § 15942(b)(2).

BLM, and other agencies applying this exclusion, have applied the following factors when
determining whether Section 390 CX2 is applicable:

1) drilling at a location or well pad previously drilled, and
2 five-year limitation from previous drilling.

Reliance on this categorical exclusion requires the authorized officer to consider the following:

(1) Drilling at a location or well pad previously drilled — The authorized officer must
determine that the action under consideration will occur on an oil and gas location or well pad that
had previous drilling, including a drilling pad or well pad which has been reclaimed through
interim reclamation. Drilling includes drilling operations, reworking operations that involve a
drilling rig, completion operations, or any plugging operations. A previous location or well pad
will be recognized only where a previously constructed well pad was constructed. Previous drilling
refers to any drilled well including injection, water source, or any other service well. Additional
disturbance or expansion of the existing well pad is not restricted as long as it is tied to the original
location or well pad.

(2) Eive-year limitation from previous drilling — The authorized officer must determine
that the previous drilling occurred within five years prior to the date of spudding the proposed
well. The five-year constraint is based on when the most recent previous drilling occurred. This
means that the most recent drilling activity resets the time period clock for determining the five-
year limit.
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When does Section 390 CX3 apply?

The third categorical exclusion in Section 390 of the Energy Policy Act of 2005 applies when there
is: “Drilling an oil or gas well within a developed field for which an approved land use plan or any
environmental document prepared pursuant to NEPA analyzed such drilling as a reasonably
foreseeable activity, so long as such plan or document was approved within five (5) years prior to
the date of spudding the well.” 42 U.S.C. § 15942(b)(3).

BLM, and other agencies applying this exclusion, have applied the following factors when
determining whether Section 390 CX3 is applicable:

1) proposed drilling is within a developed oil or gas field,

(@) analysis of drilling as a reasonably foreseeable activity in a NEPA document, and

3 five-year limitation from when the aforementioned NEPA document was finalized
or supplemented.

Reliance on this categorical exclusion requires the authorized officer to consider the following:
(1) Proposed drilling is within a developed oil or gas field — The authorized officer must

determine that the action under consideration is within a developed oil or gas field. A developed
field consists of any field in which a confirmation well has been completed.

(2) Analysis of drilling as a reasonably foreseeable activity in a NEPA document — The
authorized officer must determine that a NEPA document exists which addresses reasonably
foreseeable activity at issue (i.e., drilling). For the purposes of this categorical exclusion, the NEPA
document can be of any type, regardless of which agency prepared the analysis and may include
land management plans when such an analysis was performed. The statute identifies no particular
requirement regarding the degree or specificity of detail required for use of Section 390 CX3. Itis
adequate if the proposed well is in the general geographic vicinity of the predicted development
disclosed in the prior NEPA document.

(3) Five-year limitation from when the aforementioned NEPA document was finalized or
supplemented — The authorized officer must determine that the NEPA document, referred to in
criteria 2 above, was completed within five years prior to the date of spudding the proposed well.
The five-year constraint is based on when the most recent NEPA document was finalized or
supplemented.

When does Section 390 CX4 apply?

The fourth categorical exclusion in Section 390 of the Energy Policy Act of 2005 applies when
there is: “Placement of a pipeline in an approved right-of-way corridor, so long as the corridor was
approved within five (5) years prior to the date of placement of the pipeline.” 42 U.S.C. §
15942(b)(4).
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BLM, and other agencies applying this exclusion, have applied the following factors when
determining whether Section 390 CX4 is applicable:

1) an approved right-of-way corridor, and
@) five-year limitation from corridor approval.

Reliance on this categorical exclusion requires the authorized officer to consider the following:

(1) Approved right-of-way corridor — The authorized officer must determine that the
action under consideration would occur within an approved right-of-way corridor. The term “right-
of-way corridor” is a general term that includes any preexisting or approved corridor or right-of-
way (whether on or off lease). This term is not limited to those corridors authorized under 43
C.F.R. Part 2800 but is a more generalized term that applies to any type of corridor or right-of-
way approved under any authority or vehicle of the BLM. The authorized officer is not limited
to any particular types of corridors or rights of way but should identify the date, location,
and underlying authority for the approval or authorization in the documentation. Approved
right-of-way corridors of any type may be used for new pipeline placement, including those
approved for the burial of a pipeline or pipeline conduit in an existing road bed or along a
power line right-of-way. Minor variations that allow additional disturbance or width needed to
properly or safely install a new pipeline are permissible under this exclusion. The extent of
additional disturbance or width needed to properly or safely install the new pipeline is at the
discretion of the authorized officer who shall assure that any variation will minimize effects on
surface resources and prevent unnecessary or unreasonable surface resource disturbance,
including effects to cultural and historical resources and fisheries, wildlife, and plant habitat.
There is no requirement for the approved right-of-way to be currently in use or occupied. The
approved right-of-way corridor may be either on or off lease. However, if off lease, this
categorical exclusion is only available where approval and placement of the pipeline is
authorized pursuant to the Mineral Leasing Act and does not include instances where a pipeline is
approved pursuant to other general authorities.

(2) Eive-year limitation from ROW corridor approval — The authorized officer must
determine that use of the right-of-way or corridor, referred to in criteria 1 above, was approved
within 5 years prior to the date of the proposed pipeline placement. Determination of the five-year
constraint is based on when the most recent decision (NEPA or permit authorization, as applicable)
which approved to allow use of the corridor. The time period extends to the date placement
(installation) of any portion of the new pipeline is concluded, provided that placement activities
began within the five-year constraint.

When does Section 390 CX5 apply?
The fifth categorical exclusion in Section 390 of the Energy Policy Act of 2005 applies when there
is: “Maintenance of a minor activity, other than any construction or major renovation of a building
or facility.” 42 U.S.C. § 15942(b)(5).

BLM, and other agencies applying this exclusion, have applied the following factors when
determining whether Section 390 CX5 is applicable:
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(1)  Maintenance of a minor activity.
Reliance on this categorical exclusion requires the authorized officer to consider the following:

(1) Maintenance of a minor activity — The authorized officer must determine that the
activity under consideration constitutes maintenance of a minor activity. Actions would include
maintenance of a well, wellbore, road, well pad, or production facility having surface disturbance.
Actions would not include construction or major renovation of a building or facility. Road
maintenance is considered a minor maintenance activity within the scope of Section 390 CXb5.
Road reconstruction or construction is not considered a minor activity for use of this categorical
exclusion.

30



SUMMARY AND PURPOSE: This rule provides regulations governing the application of
categorical exclusions issued under the Energy Policy Act of 2005. The purpose of this rule is to
allow the BLM to more efficiently and consistently apply categorical exclusions enacted by
Congress in the Energy Policy Act of 2005.

=

8.

Issuing Agency: The Bureau of Land Management (BLM).
Scope: This rule applies to those activities described at 42 U.S.C. 15942(b)

Statutory Authority: The Mineral Leasing Act, as amended and supplemented (30 U.S.C.
181 et seq.), the Act of May 21, 1930 (30 U.S.C. 301-306), the Mineral Leasing Act for
Acquired Lands, as amended (30 U.S.C. 351-359), the National Environmental Policy Act
of 1969, as amended (42 U.S.C. 4321 et seq.), the Federal Oil and Gas Royalty
Management Act of 1982, as amended by the Federal Oil and Gas Royalty Simplification
Act of 1996 (30 U.S.C. 1701 et seq.), and the Energy Policy Act of 2005 (42 U.S.C. 8
15942).

Duration:
Effective Date:

Objective: To authorize more efficiently those categorical exclusions which meet discrete
criteria complying with the Energy Policy Act of 2005 and to allow the efficient, necessary
development of oil and gas on federal lands.

Definitions:

a. APD: Application for permit to drill or re-enter.

b. Authorized Officer: any person authorized to perform the duties prescribed by
BLM.

c. Developed Field: Any field in which a confirmation well has been completed.

d. Drilling Operations: The actual drilling or re-entry of a well.

e. Extraordinary Circumstances: those circumstances for which the Department has
determined that further environmental analysis is required for an action, and
therefore an EA or EIS must be prepared.

f. Section 390 CX: A categorical exclusion issued by Congress in 42 U.S.C. § 15942,

Presumption that Section 390 CXs Apply.
a. Asprovided by 42 U.S.C. § 15942(a), actions with respect to the following Section
390 CXs are presumed to be categorically excluded from the requirement to prepare

an environmental assessment or an environmental impact statement:

i. Individual surface disturbances of less than 5 acres so long as the total
surface disturbance on the lease is not greater than 150 acres and site-
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specific analysis in a document prepared pursuant to NEPA has been
previously completed.

Drilling an oil or gas well at a location or well pad site at which drilling has
occurred previously within 5 years prior to the date of spudding the well.
Drilling an oil or gas well within a developed field for which an approved
land use plan or any environmental document prepared pursuant to NEPA
analyzed such drilling as a reasonably foreseeable activity, so long as such
plan or document was approved within 5 years prior to the date of spudding
the well.

Placement of a pipeline in an approved right-of-way corridor, so long as the
corridor was approved within 5 years prior to the date of placement of the
pipeline.

Maintenance of a minor activity, other than any construction or major
renovation or a building or facility.

9. Rebuttable Presumption.

a. The presumption that the activities under Section 8 are categorically excluded from
the requirement to prepare an environmental assessment or an environmental
impact statement can only be rebutted by a written finding of the authorized officer

that:

the proposed activity will not comply with the requirements contained
within a Section 390 CX.

. showing that the well is not part of an activity pursuant to the Mineral

Leasing Act; or
showing that the well is not for the purpose of exploration or development
of oil or gas.

10. Notice of Rebuttable Presumption.

a. If the presumption that a Section 390 CX applies is rebutted by BLM, the applicant
shall be provided written notice of BLM’s decision that the presumption of
applicability has been rebutted, and that the Section 390 CX does not apply. Such
notice shall be sent by BLM to the applicant via certified mail return receipt
requested. Applicant shall be afforded the opportunity to appeal this decision,
pursuant to 43 C.F.R. Part 4.

11. Application of Section 390 CXs.

a. Section 390 CX1. Section 390 CX1 shall apply when the following is established:

The authorized officer has determined that each individual action under
consideration will disturb less than five acres on the proposed site. If more
than one activity is proposed for a lease, each activity is counted separately,
and each activity must disturb less than five acres.
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The authorized officer has determined that the current unreclaimed surface
disturbance on the entire leasehold will not be greater than 150 acres,
including the action under consideration. This determination includes
consideration of disturbances from previous rights-of-way issued in support
of lease development. If one or more federal leases are committed to a BLM
approved unit or communitization agreement, the 150-acre threshold
applies separately to each lease. For larger leases, the requirement for
adequate documentation may be satisfied with a copy of the most recent
aerial photograph in the file with an explanation of recent disturbance that
may not be shown on the aerial photos. Maps, tally sheets, or other visuals
may be substituted for aerial photographs. The 150-acre unreclaimed
disturbance threshold includes only disturbance associated with oil and gas
activities and associated rights-of-ways on the leasehold regardless of
surface ownership. It does not include disturbance from other activities.
Activities without surface disturbance or successfully reclaimed surface
areas would not be included in the 150-acre constraint (e.g., an above
ground pipeline).

The authorized officer has determined that a site-specific NEPA document
exists, which previously analyzed oil or gas exploration and/or
development. For the purposes of this categorical exclusion, the site-
specific NEPA document may be: an exploration and/or development
EAJEIS, an EAJEIS for a specific Master Development Plan (MDP), a
multi-well EA/EIS, or an individual permit approval EA/EIS, or similar
approval. The NEPA document must have analyzed the exploration and/or
development of oil and gas (not just leasing) and the proposed activity must
be within the general boundaries of the area analyzed in the EA or EIS. The
NEPA document need not have addressed the specific permit or application
being considered.

b. Application of Section 390 CX2. Section 390 CX1 shall apply when the following
is established:

The authorized officer has determined that the action under consideration
will occur on an oil and gas location or well pad that had previous drilling,
including a drilling pad or well pad which has been reclaimed through
interim reclamation. Drilling includes drilling operations, reworking
operations that involve a drilling rig, completion operations, or any
plugging operations. A previous location or well pad will be recognized
only where a previously constructed well pad was constructed. Previous
drilling may have occurred on any drilled well including injection, water
source, or any other service well. Additional disturbance or expansion of
the existing well pad is not restricted as long as it is tied to the original
location or well pad.

The authorized officer has determined that the previous drilling occurred
within five years prior to the date of spudding the proposed well. The five-
year constraint is based on when the most recent previous drilling occurred.
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This means that the most recent drilling activity resets the time period clock
for determining the five-year limit.

c. Application of Section 390 CX3. Section 390 CX3 shall apply when the following
is established:

The authorized officer has determined that the action under consideration
is within a developed oil or gas field. A developed field consists of any field
in which a confirmation well has been completed.

. The authorized officer has determined that a NEPA document exists which

addresses reasonably foreseeable activity at issue (i.e., drilling). For the
purposes of this categorical exclusion, the NEPA document can be of any
type, regardless of which agency prepared the analysis and may include land
management plans when such an analysis was performed. It is adequate if
the proposed well is in the general geographic vicinity of the predicted
development disclosed in the prior NEPA document.

The authorized officer has determined that the NEPA document, referred
to in criteria (ii) above, was completed within five years prior to the date of
spudding the proposed well. The five-year constraint is based on when the
most recent NEPA document was finalized or supplemented.

d. Application of Section 390 CX4. Section 390 CX4 shall apply when the following
is established:

The authorized officer has determined that the action under consideration
would occur within an approved right-of-way corridor. The term “right-of-
way corridor” is a general term that includes any preexisting or approved
corridor or right-of-way (whether on or off lease). This term is not limited
to those corridors authorized under 43 C.F.R. Part 2800 but is a more
generalized term that applies to any type of corridor or right-of-way
approved under any authority or vehicle of the BLM. Approved right-of-
way corridors of any type may be used for new pipeline placement,
including those approved for the burial of a pipeline or pipeline conduit in
an existing road bed or along a power line right-of-way. Minor variations
that allow additional disturbance or width needed to properly or safely
install a new pipeline are permissible under this exclusion. The extent of
additional disturbance or width needed to properly or safely install the new
pipeline is at the discretion of the authorized officer who shall assure that
any variation will minimize effects on surface resources and prevent
unnecessary or unreasonable surface resource disturbance, including effects
to cultural and historical resources and fisheries, wildlife, and plant
habitat. There is no requirement for the approved right-of-way to be
currently in use or occupied.

. The approved right-of-way corridor may be either on or off lease. However,

if off lease, this categorical exclusion is only available where approval and
placement of the pipeline is authorized pursuant to the Mineral Leasing Act
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and does not include instances where a pipeline is approved pursuant to
other general authorities.

iii. The authorized officer has determined that use of the right-of-way or
corridor, referred to in criteria (i and ii) above, was approved within 5 years
prior to the date of the proposed pipeline placement. Determination of the
five-year constraint is based on when the most recent decision (NEPA or
permit authorization, as applicable) which approved to allow use of the
corridor. The time period extends to the date placement (installation) of any
portion of the new pipeline is concluded, provided that placement activities
began within the five-year constraint.

e. Application of Section 390 CX5. Section 390 CX5 shall apply when the following
is established:

i. The authorized officer has determined that the activity under consideration
constitutes maintenance of a minor activity. Actions would include
maintenance of a well, wellbore, road, well pad, or production facility
having surface disturbance. Actions would not include construction or
major renovation of a building or facility. Road maintenance is considered
a minor maintenance activity within the scope of Section 390 CX5. Road
reconstruction or construction is not considered a minor activity for use of
this categorical exclusion.

12. Council on Environmental Quality Regulations Shall Not Apply.

a. The presumed categorical exclusions in Section 8 are not subject to the Council on
Environmental Quality (CEQ) Regulations, including, without limitation, any
additional review for extraordinary circumstance. The authorized officer shall not
apply an extraordinary circumstances analysis, such as that contained in the 516
Department Manual.

13. The Application of Section 390 CXs is Not Discretionary.

a. If an activity fits within one of the five categories listed under subsection (a), the
authorized officer shall apply the applicable statutory categorical exclusion and
shall not prepare an environmental assessment or an environmental impact
statement.

14. Special Provisions.

a. The categorical exclusions listed in Section 8 (a)(ii) and (iii) are not conditioned on
the existence of prior activity-level or project-specific NEPA documents and
pertain to those activities necessary to drill and produce oil or gas as described in
an approved Application for Permit to Drill (APD) and subsequent modifications
to the approved APD, so long as the subsequently modifying activity occurs entirely
within the location, site, or field specified in the original APD.
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15. Forms.

a. When determining whether a Section 390 CX applies, the authorized officer shall
complete Form 31 - _.
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Form31l__ - __

Categorical Exclusion Determination for Section 390 CXs

Application Serial
Number:
Applicant
Address

Agent:
Address:

Application for
(facility/well name)
API No.

Location

Section 390 CX1

Five-Acre Individual Will each individual action under consideration disturb
Disturbance less than 5 acres? Yes | No
150-Acre Disturbance Is the un-reclaimed surface disturbance on the entire
Limit leasehold less than 150 acres? Yes | No
Site-Specific Oil and . - . .
Gas Aﬂalysis in Prior Does a site-specific NEPA document exist which
NEPA previously analyzed oil and gas development? Yes | No
If the answer to all of the above questions is yes, a Section 390 CX applies.
Section 390 CX2
Drilling at a Location or . - . :
g . Will the activities occur on an oil and gas location or well
Well Pad Previously ! L
Drilled pad that had previous drilling? Yes | No
5-Year Limitation From | Will the date of spudding the proposed well occur within
Previous Drilling 5 years of the previous drilling? Yes | No

If the answer to all of the above questions is yes, a Section 390 CX applies.
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Section 390 CX3

Proposed Drilling in a

Will the activity take place in a field in which any

Developed Field confirmation wells have been completed? Yes | No

Analysis of Drilling as | Has a NEPA document been prepared for lands within the

Reasonably Foreseeable | general geographic vicinity which analyze the impacts of

in a NEPA documents oil and gas drilling activities? Yes | No

5-Year Limitation From

the Date of the NEPA | Was the NEPA document completed within 5 years prior

Document to the date the proposed well is spudded? Yes | No
If the answer to all of the above questions is yes, a Section 390 CX applies.

Section 390 CX4

Approved ROW Will the activity take place within an approved right-of-

Corridor way corridor? Yes | No

5-Year Limitation From | Was use of the right-of-way corridor approved within 5

the Date of the NEPA | years prior to the date of the proposed pipeline

Document placement? Yes | No
If the answer to all of the above questions is yes, a Section 390 CX applies.

Section 390 CX5

Maintenance of a Minor | Does the activity at issue constitute maintenance of a v N

es 0

Activity

minor activity?

If the answer to all of the above questions is yes, a Section 390 CX applies.

Section 390 CX

Prepared By:

applies and satisfies the National Environmental Policy Act.

Date:

Approved By:

Date:

Authorized Officer
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Subcommittee Proposing Recommendation: PAC Subcommittee, Onshore Working
Group

Recommendation:

BLM should use the opportunity as it updates IM 2009-78 Processing Oil and Gas
Applications for Permit to Drill for Directional Drilling into Federal Mineral Estate from
Multiple-Well Pads on Non-Federal Surface and Mineral Estate Locations (otherwise
known as the fee-fee-fed IM) to avoid unnecessary NEPA analysis of impacts to
nonfederal surface when multi-well pads develop both federal and nonfederal minerals
from off-lease, nonfederal surface locations. Similar, this guidance should avoid
unnecessary analysis of horizontal wells that develop a minority of federal minerals.

Nature of change: Issuance of policy guidance in the form of an IM.
Background:

The law is clear that NEPA analysis need not consider impacts from nonfederal actions
that would occur independently of a federal authorization. Therefore, when a multi-well
pad is sited on off-lease, nonfederal surface to access nonfederal minerals, NEPA
analysis need not consider the surface impacts of the well pad, even if a federal well will
be drilled from the pad. BLM should provide concrete guidance for distinguishing
between situations in which multi-well pads are and are not determined by access to the
federal mineral estate. In particular, there should be a presumption that a multi-well pad
developing both federal and nonfederal minerals has been sited to access the
nonfederal minerals, unless specific facts demonstrate otherwise.

Under this same rationale, NEPA analysis need not consider all impacts of drilling a well
that develops a minority of federal minerals. BLM should establish clear guidance for
analyzing impacts of horizontal wells that develop a minority mineral interest.

Current guidance supports this interpretation, but the guidance is not being followed in
the field offices. Therefore, clearer, more specific guidance is necessary.

Analysis:

NEPA can delay approvals of Applications for Permits to Drill (APDs), slowing
development of wells that are primarily nonfederal and delaying revenue to private
mineral owners. BLM should not conduct unnecessary analysis of impacts from
nonfederal actions that would occur regardless of whether BLM approves an APD.

4465797.1
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Subcommittee Proposing Recommendation: PAC Subcommittee, Onshore Working
Group

Recommendation:

In an effort to reduce NEPA processing timelines and increase regulatory certainty on
public lands, project-specific NEPA documents should be scoped to the actual impact of
projects and limited to best-available information, tiering to existing environmental
analyses already analyzed in prior NEPA documents. Project proponents should not be
required to fund new research to produce data that go beyond the scope of the project.

Nature of change:
Guidance to NEPA planning staff
Background:

Project NEPA documents can take several years, and are often the longest source of
delay to oil and natural gas projects. Project NEPA can take as long as eight to ten
years for larger projects, and even small project NEPA documents can take three to five
years. These NEPA delays hold up development, thereby delaying the return of
royalties to the federal government. Long permitting and NEPA timelines also
discourage many companies from even considering developing on federal lands, which
further limits the potential to grow federal royalties. The Royalty Policy Committee
should be concerned with reducing NEPA and other approval timelines in order to
encourage more development and hence, increase royalty revenue.

NEPA documents should also be scoped to best available information. Processing of
NEPA documents should not be put on hold while waiting for new research to be
completed. In addition, often companies are asked to produce new data or redo studies
multiple times, which adds years to the NEPA process. Examples where companies
have been required to conduct research beyond the scope of their proposed projects
include:

1. EPA Region 8 routinely requires companies to conduct additional air quality
analysis to expand regional modeling data under the BLM-EPA NEPA MOU.

2. Colorado BLM requires companies to submit APD specific emission inventory
data under the guise of permit requirements for purposes of building out its
regional air model.

3. Through the NEPA and Section 7 consultation processes, USFWS imposes
significant survey and research requirements or mitigation funding for research
that extends far beyond the parameters of projects.
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Analysis:

In order to implement Secretarial Order 3355 and reduce NEPA timelines to one year
and page counts to 150, proper scoping of NEPA documents is necessary to keep
the analysis focused on actual impacts of the projects and not speculative impacts
beyond the scope of the proposed project. NEPA documents can be completed in a
reasonable timeframe and page length by tiering to existing environmental analyses,
thereby eliminating repetitive discussions of the same resource issues already
analyzed in prior NEPA documents.

NEPA gives agencies the authority to tier to related NEPA documents, which allows
incorporation of discussion and review of prior environmental analyses, and does not
generally require an agency preparing an Environmental Assessment for a project to
reevaluate the analyses included in relevant underlying Environmental Impact
Statements.
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Subcommittee Proposing Recommendation: PAC Subcommittee, Onshore Working
Group

Recommendation:

The Department of the Interior should revise Onshore Orders 43 CFR 3173, 3174, and
3175 by giving due consideration to applicable API standards and GPA standards.

Nature of change:
Full rulemaking process.
Background:

BLM should rewrite the onshore orders to reduce their overly burdensome nature and
to adopt API| and GPA standards. The Onshore Working Group recommends the
rulemaking also fix the retroactive aspects of the rule that threaten existing unitization
and commingling agreements, which can make older fields uneconomic.

e Recommended Overall Policy and Approach: The simplest and most equitable means of
modifying the regulations would be to adopt the American Petroleum Institute (API) and
GPA Midstream (GPA) standards in their entirety. The APl and GPA standards are based
on proven measurement technologies and constitute the consensus of industry’s foremost
experts in oil and gas measurement. These standards are prescribed and can be validated
through audit. Participation by government agency representatives in the API standards
program allows for input by these representatives on the standards referenced by BLM.

e Continue to honor all variances, commingling agreements, and off-site measurement
agreements approved prior to the effective dates of the new rules. The new rules should
only be applied to applications submitted after the effective date of the new rules.

e Existing Commingling and Allocation Approval: The practice of commingling offers a
number of operational benefits. Adding unnecessary operational barriers and/or costs to
commingling would result in otherwise recoverable oil and gas reserves being left in the
ground, a matter of physical and economic waste for both operators and the federal
government as the steward of public lands and collector of royalty and other revenues
therefrom on behalf of the nation. BLM should incorporate into the rule a definition of
“economically marginal” that would establish when commingling of production is always
allowed from a property meeting that definition.

Analysis:

There are several portions of the rules which are over burdensome with no benefit to
the American people or the regulated community. In some cases, the rules are
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scientifically unsound and can cause detrimental effects to the measurement and
resultant values. Re-opening the rules for adjustments would be beneficial to all
stakeholders.
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Subcommittee Proposing Recommendation: PAC

Recommendation: This follows on the previous recommendation for Royalty relief for
late life or challenging assets by adding specificity as committed in the last full RPC
meeting. Offshore committee recommends appropriate DOIl/agency personnel consider,
in their review of potential avenues for improved achievability of existing statutory
royalty relief options, such factors as enhanced oil recovery (EOR); high pressure/high
temperature wells (HPHT); and reservoir depths. (NOTE: 20,000 feet TVDSS is a
common marker for exceptionally challenging reservoir depth.)

Nature of change: This change is within the discretion of the DOI under existing
authorities. It is likely that no more than an NTL would be sufficient agency action to
effectuate the policy should the Secretary elect to advance the recommendation.

Background: It is the committee’s understanding that royalty relief is technically
available to certain challenging and/or late life projects, but official dialogue at the last
full RPC meeting confirmed that there has been little to no successful application for
such relief in many years.

The linked DOI data seems to substantiate the absence of such successful policy
application in modern OCS operations:
https://www.data.boem.gov/Other/DataTables/RoyaltyReliefApplications.aspx

Analysis: Where there are risks that certain projects either would not materialize, would
materialize sub-optimally (i.e. likely to produce substantially lower EURs), or would face
earlier than optimal end of asset life/abandonment but for certain royalty relief, there is a
public interest in seeking the “win/win” wherein greater production volumes and
associated revenues and associated benefits continue to flow to the taxpayer,
government, and employment markets. Creating improved certainty and accessibility for
those situations would remedy the identified risks.
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Royalty Policy Committee — Tribal Energy Subcommittee
June 6, 2018

Proposed Clarification of “Inherently Federal Functions” in
Tribal Energy Resource Agreements Under 25 C.F.R. Part 224
And Proposed Recommendation to the Secretary of the Department of the Interior

Background

Title V of the Energy Policy Act of 2005 amended existing statutes concerning
development of tribal energy resources to establish a process by which a tribe can obtain
a Tribal Energy Resource Agreement (TERA) granting authority to the tribe to review,
approve and manage leases, business agreements and rights-of-way for energy
development on tribal lands without the approval of the Secretary of the Interior. In
2008, DOl issued regulations, codified at 25 CFR Part 224, establishing the process for
tribes to apply for and manage TERAs.

The TERA process has to date been unsuccessful. No tribes have formally applied to
DOI for a TERA,; various legal uncertainties and procedural barriers in the TERA
application and management have been cited by tribes as reasons for not doing so. One
specific reason that has been identified by tribes is the lack of certainty as to what
permitting and regulatory functions can be delegated to a tribe under a TERA. 25 CFR 8
224.52 allows the assumption by a tribe of activities normally carried out by DOI “except
for inherently federal functions.” To date, however, DOI has not provided any guidance
on what is considered an inherently federal function that must be retained by the
Department when approving a TERA.

Proposal

The Tribal Energy Subcommittee proposes that the Secretary clarify what constitutes an
inherently federal function, with the goal of having DOI issue guidance to tribes seeking
approval of a TERA. As an initial matter, it should be noted that otherwise required
reviews under the National Environmental Policy Act (NEPA) and Section 106 of the
National Historic Policy Act are not applicable to tribal approval of leases, business
agreements or rights-of-way under an approved TERA, because there is no federal action
in either case. Instead, under 25 U.S.C. 83504(e)(2)(C), an approved TERA must include
environmental and cultural resource review and protection procedures. Since those
functions have been delegated to tribes, they are not, by definition, inherently federal
functions.

Similarly, to the extent that a particular tribe has been granted “treatment as a state”
under federal environmental laws, or otherwise delegated specific regulatory authority

4852-0886-0260



under other applicable law, regulatory and permitting actions taken under those
delegations should not be considered inherently federal.

For other federal functions, the Subcommittee recommends that one method of analyzing
what other functions are “inherently federal” is to ask the question of which regulatory
functions would remain in federal control if the lands in question were private or state
lands, instead of tribal trust lands. There is no reason that tribes, upon the required
showing of capacity, should not be able to assume responsibilities that are currently
handled by state. Conversely, there are some federal regulatory functions that are
universally applicable, and may therefore be considered inherently federal.

Recommendation

Below is a list of functions that are regularly performed by states in managing the
development of energy resources on private and state lands. The Tribal Energy
Subcommittee recommends that the Secretary issue guidance clarifying that the following
items are not inherently federal functions and therefore, appropriate for tribes to manage
ina TERA:

» Surface and mineral leasing

» Oilfield regulation (APD approvals, site layout, sundry notices for petroleum
operations)

» Approval of rights-of-way for access to energy development sites

» Inspection and enforcement of all permitted activities

» General land use management, such as determining what lands are available for
leasing and under what conditions

* Plugging and abandonment of oil and natural gas wells and reclamation of
abandoned energy development sites to return them to their original condition

* Management of wildlife and vegetation, including threatened and endangered
species listed under the Endangered Species Act.

This is not a comprehensive list of all activities; it is a manageable number of activities
for the Secretary to analyze to provide timely guidance. Finally, the Tribal Energy
Subcommittee requests the Secretary to provide any additional guidance regarding
inherent federal functions that the Secretary deems appropriate

4852-0886-0260
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Recommendations Accept

The Secretary shall plan a wind leasing program to bring at least twenty additional gigawatts from
offshore wind to the United States over the decade beginning in 2024. This goal shall be achieved
by leasing at least two gigawatts annually through at least four lease sales on the United States
Outer Continental Shelf (OCS) of at least five hundred megawatts each.

In order to ensure the benefits of offshore energy and mineral development to all Americans it is
necessary to expand the reach of the Outer Continental Shelf Lands Act (OCSLA) to the United
States Territories; Guam, American Samoa, U.S. Virgin Islands, Commonwealth of the Northern
Marianas and Puerto Rico.

The Committee recommends that the Secretary direct the National Office of the Bureau of Land
Management to issue an Instruction Memorandum to update and clarify solar energy right-of-way
(ROW) acreage rent schedules, megawatt (MW) capacity fees, lease and grant renewal processes,
bond requirements, and application priority for projects in the six southwestern states subject to
BLM’s Western Solar Plan (Arizona, California, Colorado, Nevada, New Mexico, and Utah),
including guidance on the implementation of the rule on Competitive Processes, Terms, and
Conditions for Leasing Public Lands for Solar and Wind Energy Development and Technical
Changes and Corrections, 81 Fed. Reg. 92,122 (Dec. 16, 2016) (the “Rule”).

The Royalty Policy Committee recommends that the Secretary issue a Secretarial Order that
grandfathers projects which were under construction or development at the time the Bureau of
Land Management issued its “Competitive Processes, Terms, and Conditions for Leasing Public
Lands for Solar and Wind Energy Development and Technical Changes and Corrections (81 Fed.
Reg. 92122 (December 19, 2016).”




Lunch

12:00p.m. — 1:15p.m.




Planmng, Analy51s,
Competitiveness Subcommittee
Presentation, Cont.

Onshore O1l & Gas: Kathleen Sgamma, Western Energy Alliance
Alaska: John Crowther, State of Alaska

Coal: Matthew Adams, Cloud Peak Energy
Studies: Emily Kennedy Hague, American Petroleum Institute

1:15p.m. — 2:45p.m.

/ ; 3
Ay . g P -— T




Commlttee Voting: Planning, Analy51s, Competltlveness Subcommittee

9 -w’_u by

BLM should issue an Instruction Memorandum (IM) directing all field offices to issue Categorical
Exclusions (CX) when any of the Energy Policy Act of 2005 (EPAct 2005) Section 390 criteria are
met.

BLM should use the opportunity as it updates IM 2009-78 Processing Oil and Gas Applications for
Permit to Drill for Directional Drilling into Federal Mineral Estate from Multiple-Well Pads on Non-
Federal Surface and Mineral Estate Locations (otherwise known as the fee-fee-fed IM) to avoid
unnecessary NEPA analysis of impacts to nonfederal surface when multi-well pads develop both
federal and nonfederal minerals from off-lease, nonfederal surface locations. Similar, this guidance
should avoid unnecessary analysis of horizontal wells that develop a minority of federal minerals.

In an effort to reduce NEPA processing timelines and increase regulatory certainty on public lands,
project-specific NEPA documents should be scoped to the actual impact of projects and limited to
best-available information, tiering to existing environmental analyses already analyzed in prior
NEPA documents. Project proponents should not be required to fund new research to produce data
that go beyond the scope of the project.

The Department of the Interior should rewrite Onshore Orders 43 CFR 3173 , 3174, and 3175 by
adopting API standards and GPA standards in their entirety.

This follows on the previous recommendation for Royalty relief for late life or challenging assets by
adding specificity as committed in the last full RPC meeting. Offshore committee recommends
appropriate DOI/agency personnel consider, in their review of potential avenues for improved
achievability of existing statutory royalty relief options, such factors as enhanced oil recovery (EOR);
high pressure/high temperature wells (HPHT); and reservoir depths. (NOTE: 20,000 feet TVDSS is a
common marker for exceptionally challenging reservoir depth.)
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Tribal Affairs Subcommittee
Presentation

Co-Director’s Introduction: President Russell Begaye, Navajo Nation

TERA: Bidtah Becker, Navajo Nation Office of Natural Resources

Model Congressional Statute: Prof. Monte Mills, University of Montana School of Law
Taxation: Jackson Brossy, Navajo Nation Washington Office

3:00p.m. — 4:30p.m.

£ /; m '} “& k‘



S £ by op g e b s Aameeie il

Committee otmg Trlbal Energy

Recommendations

Below is a list of functions that are regularly performed by states in managing
the development of energy resources on private and state lands. The Tribal
Energy Subcommittee recommends that the Secretary issue guidance clarifying
that the following items are not inherently federal functions and therefore,
appropriate for tribes to manage in a TERA:
*Surface and mineral leasing
+Qilfield regulation (APD approvals, site layout, sundry notices for
petroleum operations)
*Approval of rights-of-way for access to energy development sites
Inspection and enforcement of all permitted activities
*General land use management, such as determining what lands are
available for leasing and under what conditions
*Plugging and abandonment of oil and natural gas wells and reclamation of
abandoned energy development sites to return them to their original
condition
*Management of wildlife and vegetation, including threatened and
endangered species listed under the Endangered Species Act.

This is not a comprehensive list of all activities; it is a manageable number of
activities for the Secretary to analyze to provide timely guidance. Finally, the
Tribal Energy Subcommittee requests the Secretary to provide any additional
guidance regarding inherent federal functions that the Secretary deems
appropriate
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Non-Fossil Fuel Working Group
Recommendation #1

Recommendation: The Secretary shall plan a wind leasing program to
bring at least twenty additional gigawatts from offshore wind to the
United States over the decade beginning in 2024. This goal shall be
achieved by leasing at least two gigawatts annually through at least four
lease sales on the United States Outer Continental Shelf (OCS) of at
least five hundred megawatts each.

Nature of change: Secretarial Order



Background

America’s energy future demands an aggressive “All of the Above” energy
strategy in the OCS. This includes the responsible development of offshore wind
power to support the energy needs of our coastal communities. This
development will spur investments in local economies — creating job growth and
avoiding the need to export hard-earned energy dollars outside the region.

The first handful of leases offered by BOEM has put in place leases for the first
generation offshore wind, which is generally enough to meet the market demand
(supported by state policies) through roughly 2030. However, that market
demand is expected to grow, requiring the next generation of leasing and a
commitment to a broader plan and the next generation of investment.

Experience from Europe has shown that an industrial commitment of two
gigawatts of development is necessary to establish a significant and competitive
supply chain for the offshore wind industry.



Analysis

This level of federal commitment, planning and investment of resources by the
Federal Government, will spur follow on investment from States, industries, and
researchers nationwide. Too often major energy projects, particularly in new
areas, suffer from a “chicken and the egg” syndrome. For offshore wind this
means no leasing, without power contracts, but no power contracts without
leasing. By ensuring that the Federal Government is making an active effort to
plan, prepare and initiate leasing of areas of the OCS, the Department of the
Interior creates an important benefit of signaling that the Federal resources are
open and available for investment and development.

Considering that a single lease can take as long as 5 years to prepare and plan
prior to an actual lease sale, initiating a plan now to begin in 2024 puts us right on
schedule for kick starting an American energy future with offshore wind all over
the US OCS.



Non-Fossil Fuel Working Group
Recommendation #2

Recommendation: In order to ensure the benefits of offshore
energy and mineral development to all Americans it is
necessary to expand the reach of the Outer Continental
Shelf Lands Act (OCSLA) to the United States Territories,
Guam, American Samoa, U.S. Virgin Islands,
Commonwealth of the Northern Marianas and Puerto Rico.

Nature of change: Secretary will submit to Congress a
legislative amendment to OCSLA



Background

The effort to expand the OCSLA to the territories has passed one body or the
other in Congress several times over the last decade, most recently in the
SECURE Act (Scalise-LA), HR 4239. In addition, the Obama Administration
issued a strong statement of support and the Trump Administration has continued
that support. Including the U.S. territories and possessions under the leasing
authority of OCSLA will result in:

» Potential Economic Activity

« Revenues

* Increased Scientific Research
* Improved Technology

Both the rebuilding of the electrical grid of Puerto Rico as part of the recovery
from the hurricanes of 2017 and the significant investment of resources by the
Department of Defense into Guam provide unique opportunities for energy
investment in the OCS if the Department of Interior is given the opportunity to
plan offshore energy development.



Analysis

According to the Congressional Budget Office enacting this provision
could increase federal revenues by $20 million over the 2018-2027
period.

Specifically, CBO says in analysis of HR 4239 that “Renewable Energy
Leases on the OCS. H.R. 4239 would direct DOI to study the potential for
production of electricity generated by wind off the coasts of Puerto Rico,
the U.S. Virgin Islands, Guam, American Samoa, and the Northern
Marianas Islands. If those studies showed that developing offshore wind
resources was feasible, the bill would direct DOI to conduct lease sales in
those areas. CBO estimates that implementing those provisions would
increase offsetting receipts by $20 million over the 2018-2027 period, net
of payments to states and territories.



https://www.cbo.gov/system/files/115th-congress-2017-2018/costestimate/hr4239.pdf

Non-Fossil Fuel Working Group
Recommendation #3

Recommendation: The Committee recommends that the Secretary direct
the National Office of the Bureau of Land Management to issue an
Instruction Memorandum to update and clarify solar energy right-of-way
(ROW) acreage rent schedules, megawatt (MW) capacity fees, lease
and grant renewal processes, bond requirements, and application priority
for projects in the six southwestern states subject to BLM's Western
Solar Plan (Arizona, California, Colorado, Nevada, New Mexico, and
Utah), including guidance on the implementation of the rule on
Competitive Processes, Terms, and Conditions for Leasing Public Lands
for Solar and Wind Energy Development and Technical Changes and
Corrections, 81 Fed. Reg. 92,122 (Dec. 16, 2016) (the “Rule”).

Nature of change: Instruction Memorandum



Background

America’s multiple use public lands in six southwestern states offer some
of the best solar resources in the nation and have been identified by the
BLM as highly suitable and potentially suitable for such use. However,
despite a solar boom on America’s private lands, prevailing federal land
solar policies discourage solar development on public lands.
Clarifications to and guidance on current policy should be made to ensure
that multiple-use federal lands are made competitive with private lands.



Analysis

Acreage Rent — current policy creates rent uncertainty for fixed
revenue stream assets and escalates at well above market rate,
contributing to public land being uncompetitive with private land

MW Capacity Fee — current policy includes a royalty-like payment
that is well above market, contributing to public land being
uneconomic with private land

ROW Grant and Lease Renewal — current policy limits solar grants
and leases to 30 years, inclusive of construction period, while useful
life of equipment is 35+ years, causing assets on public land to be
undervalued relative to private land counterparts



Analysis

4. Bond Rates for Solar Grants and Leases — current policy sets
minimum solar bond rates 10x above market, inconsistent with
reclamation cost estimates, causing credit terms for public land sited
facilities to be uneconomic compared to private land

5. Variance Application Processing — current policy puts a would-be
project’s site control at risk by giving BLM staff the discretion to open
“Variance Process Lands” to competitive bidding, even if a proponent
has expended significant funds to diligence and secure the site,
causing public land to be too risky for proponents to expend
development capital

Consequence: American Taxpayers are not Benefiting from Solar
Development as the Rule Intended



Analysis

Coal Oil + Gas Solar PV2 Wind?3
Per acre lease S3 $1.50-S2 S$16.77 - S914.10 $1.68-591.31
ratel
Capacity fee n/a n/a $2,863 / MW $5,010 / MW
Royalty rate 12.5% 12.5% n/a n/a
Minimum bond $10,000 / lease $10,000 / lease $10,000 / acre $20,000 / turbine
rate (515,000,000 / lease) | (51,000,000 / lease)
Federal acres 370,000,000 564,000,000 19,600,000 19,600,000
available
Production (2016) 728,000,000 tons 32,636,000,000 mcf 37,000,000 MWh 227,000,000 MWh
Treasury revenue $558,000,000 $6,149,000,000 n/a $55,000,000

(2017)

1 No annual escalation for coal, oil, gas; solar, wind escalate at IPD-GDP + 4%
2 Lease rates as high as $56k/acre in areas largely unsuitable for solar

3 Lease rates as high as $5.6k/acre in areas largely unsuitable for wind
Equivalent standard across industries: Fair Market Value to taxpayers

Source: https://www.eia.gov/outlooks/aeo/pdf/electricity_generation.pdf; USEITI




Analysis

Recommendations, if adopted, would:

= Allow American Taxpayers to benefit from the ~50 GW of installed
capacity anticipated by 2021

= Estimate solar treasury revenue of ~$350M/year by 2021
= Create tens of thousands of domestic jobs



Non-fossil Fuel Working Group
Recommendation #4

Recommendation: The RPC recommends that the Secretary issue a
Secretarial Order grandfathering projects that were under construction or
development at the time the BLM issued its “Competitive Processes,
Terms, and Conditions for Leasing Public Lands for Solar and Wind
Energy Development and Technical Changes and Corrections (81 Fed.
Reg. 92122 (December 19, 2016)".

Nature of change: Secretarial Order



Background

In 2016, the BLM issued this rule. Prior to this rule, operators were only
subject to a capacity fee. However, the new rule instituted an additional
acreage fee and changed how the capacity fee is calculated.

While it does have aspects that are positive for newly proposed wind and
solar projects, it carries significant financial burdens for projects that were
under development at the time of issuance. This was a significant and
common issue brought up by a number of commenters, including the
American Wind Energy Association, the Solar Energy Industries
Association and many others.



Analysis

Making this change, the U.S. Treasury can expect to see the same level
of revenue from projects. It will not affect projects applying with Interior
after the issuance date of the rule. At most, without this change the
impacts of the new rule may put at risk projects that were under
development at the time of its issuance. At the least, this change will
allow projects under development at the time of rule issuance to play
under the same regulatory system that was in effect when projects first
started permitting with Interior.

Making this change continues Interior’'s commitment to advancing
renewable projects on federal lands and can provide some certainty to
upcoming projects that the rules of the game will not change during the
course of permitting.
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Previous Recommendation

In February 2018, the U.S. Department of the Interior's Royalty Policy
Committee voted to recommend the following language:

Revise, clarify and simplify

process for granting varying

royalty rate for declining or
particularly costly fields.



Offshore Working Group
Recommendation #1

Recommendation: This follows on the previous recommendation for
Royalty relief for late life or challenging assets by adding specificity as
committed in the last full RPC meeting. Offshore committee recommends
appropriate DOIl/agency personnel consider, in their review of potential
avenues for improved achievability of existing statutory royalty relief
options, such factors as enhanced oil recovery (EOR); high
pressure/high temperature wells (HPHT); and reservoir depths. (NOTE:
20,000 feet TVDSS is a common marker for exceptionally challenging
reservoir depth.)

Nature of change: Notice to Lessees



Background

It is the committee’s understanding that royalty relief is technically
available to certain challenging and/or late life projects, but official
dialogue at the last full RPC meeting confirmed that there has been little
to no successful application for such relief in many years.

The linked DOI data seems to substantiate the absence of such
successful policy application in modern OCS operations.



https://www.data.boem.gov/Other/DataTables/RoyaltyReliefApplications.aspx

Background

“However, the challenge is that the key to unlock the next phase of significant

~ ket volumes in the GoM lies with ultra-high-pressure exploration and development.

‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘

What is still especially relevant to move projects forward in deepwater GoM are

. potential policy incentives specific to these ultra-high pressure developments.
Deepwater GoM: 5 things to look for in 2018

Without some stimulus, these volumes will struggle to compete with more attractive

_IHS CERA BOEM reservoirs in Brazil and Mexico.

“The wide ranges of government takes between 53% for profitable projects to 86% for marginal projects in Deepwater GOM
suggests a highly regressive fiscal system that penalizes marginal fields.” P.5

“The GOM is an attractive investment environment; however it is also among the most expensive next to Alaska and other
arctic environments. As exploration and production move beyond 5,000 feet, which seems to be the area with the greatest growth
potential in the GOM according to EIA and DOI, achieving desirable rates of return is going to be quite challenging. P. 60

“..the GOM nominal royalty rate is already higher than all offshore oil and gas jurisdictions outside the United States.” P. 133


https://www.boem.gov/Oil-and-Gas-Energy-Program/Energy-Economics/Fair-Market-Value/CERA-Final-Report.aspx
https://www.boem.gov/Oil-and-Gas-Energy-Program/Energy-Economics/Fair-Market-Value/CERA-Final-Report.aspx
https://www.boem.gov/Oil-and-Gas-Energy-Program/Energy-Economics/Fair-Market-Value/CERA-Final-Report.aspx
https://www.boem.gov/Oil-and-Gas-Energy-Program/Energy-Economics/Fair-Market-Value/CERA-Final-Report.aspx

Background

Current IRR of DW Lower Tertiary vs. Permian Current IRR of DW Lower
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Background

15 Yr Sustained Decline in

10 Yr Sustained Decline in

Revenue
Source: ONRR Data (CY 2017 not yet available)

otal OCS Revenue \

$8,214,724,747.76
7 $7,299,243,627.21
08|  $17,174,236,772.66 |
2009 $4,523,979,142.05
2010  $6,536,890,231.64
2011 $6,656,578,120.94
2012 $8,325,530,575.18
2013 $7,958,969,927.54
014  $7,489,351,623.25
$4,189,584,797.18
$2,813,832,536.24

2012 $8.30
2013 $8.00
2014 $7.50
2015 $4.20
2016 $2.80

$9.00
$8.00
$7.00
$6.00
$5.00
54.00
$3.00
$2.00
51.00
$0.00

Total OCS Revenue (billions)

2012 2013 2014 2015 2016

enue (billions)

2001
2002
2003
2004
2005
2006
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2008
2009
2010
2011
2012
2013
2014
2015
2016

2017 %)
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GOM faces rapid increases in depletion rates
as reported by Schlumberger (March 2017).
According to Schlumberger, deepwater GOM
depletion rate is approaching 25%. These
rates will accelerate further absent increases
in drilling and reserve additions. The OCS
program’s survival is hinges on increased
exploration activity.




Background

Approximately 300,000 boe/d at risk by 2025 due to lower oil prices
Final Investment Decision for the next round of Lower Tertiary projects depends on a number of key factors including: 1.
successful appraisal results (North Platte & Shenandoah); 2. development of HP/HT equipment and; 3. confidence in a
stronger oil price. If pre-FID projects are sanctioned, we expect production to roughly triple over the next 10 years.

Lower Tertiary production by field (‘000 boe/d)

600 ~ m Perdido B Cascade/Chinook m Jack/St. Malo m Stones (WR 508)
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Annualised daily production (‘000 boe/d)
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Source: Wood Mackenzie Upstream Data Tool (UDT) July 2015
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Background

Relief is rarely sought and even
more rarely approved (10 total
applications; 7 approvals minus 2
withdrawn by government.)

Most recent approval was 17
years ago.

The multiple indicators of
declining GOM competitiveness
strongly suggest that the lack of
applications in recent decades
are not for lack of need, but for
lack of achievability.
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Listing of Deepwater Royalty Relief Applications

data last updated: 05-20-2018 03.00 AM(CST)
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Other Resources

The following is a listing of deepwater royalty relief applications received for pre-Act Fields. Please contact the GOMR with questions regarding the royalty relief status of individual leases

within these Fields.
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Analysis

Where there are risks that certain projects either would not materialize,
would materialize sub-optimally (i.e. likely to produce substantially lower
EURSs), or would face earlier than optimal end of asset life/abandonment
but for certain royalty relief, there is a public interest in seeking the
“‘win/win” wherein greater production volumes and associated revenues
and associated benefits continue to flow to the taxpayer, government,
and employment markets. Creating improved certainty and accessibility
for those situations would remedy the identified risks.






Onshore Working Group
Recommendation #1

Recommendation: BLM should issue an Instruction Memorandum (IM)
directing all field offices to issue Categorical Exclusions (CX) when any
of the Energy Policy Act of 2005 (EPAct 2005) Section 390 criteria are

met.

Nature of change: Instruction Memorandum



Background

Lengthy Application for Permit to Drill (APD) timeframes often occur because
BLM is conducting redundant NEPA analysis rather than granting CXs when
companies meet the criteria under Section 390 of the EPAct.

BLM data show APDs take 260 days on average.

BLM should issue guidance that CXs must be used when a company meets any
of the statutory Section 390 criteria.

The Section 390 CXs are mandated by EPAct 2005 and should not be
discretionary.

Use of CXs would reduce APD processing time, avoiding redundant NEPA
analysis and allow analysis on non-CX activities.



Onshore Working Group
Recommendation #2

Recommendation: In an effort to reduce NEPA processing timelines and
increase regulatory certainty on public lands, project-specific NEPA
documents should be scoped to the actual impact of projects and limited
to best-available information, tiering to existing environmental analyses
already analyzed in prior NEPA documents. Project proponents should
not be required to fund new research to produce data that go beyond the
scope of the project.

Nature of change: Instruction Memorandum or Guidance to NEPA staff



Background

NEPA analysis can take up to ten years for larger projects, and even small project NEPA
documents can take three to five years.

The Royalty Policy Committee has evaluated reducing NEPA and other approval timelines
to encourage more development and hence, increase royalty revenue.

To implement Secretarial Order 3355 (one year time frame and 150 pages NEPA
documents should focus on actual, not speculative, beyond the scope of the proposed
project.

Tiering to existing environmental analyses should be used wherever possible.

NEPA documents should also be scoped to best available information. Processing of NEPA
documents should not be put on hold while waiting for new research to be completed.



Onshore Working Group
Recommendation #3

Recommendation: BLM should use the opportunity as it updates IM
2009-78 Processing Oil and Gas Applications for Permit to Drill for
Directional Drilling into Federal Mineral Estate from Multiple-Well Pads
on Non-Federal Surface and Mineral Estate Locations (otherwise known
as the fee-fee-fed IM) to avoid unnecessary NEPA analysis of impacts to
nonfederal surface when multi-well pads develop both federal and
nonfederal minerals from off-lease, nonfederal surface locations. Similar,
this guidance should avoid unnecessary analysis of horizontal wells that
develop a minority of federal minerals.

Nature of change: Guidance to NEPA planning staff



Background

NEPA analysis need not consider impacts from nonfederal actions that would occur
independently of a federal authorization such as when a multi-well pad is sited on off-lease,
nonfederal surface to access nonfederal minerals.

BLM should provide clear concrete guidance for distinguishing between situations in which
multi-well pads are and are not determined by access to the federal mineral estate. There
should be a presumption that a multi-well pad developing both federal and nonfederal
minerals is sited to access the nonfederal minerals, unless specific facts demonstrate
otherwise.

NEPA analysis need not consider all impacts of drilling a well that develops a minority of
federal minerals. BLM should establish clear guidance for analyzing impacts of horizontal
wells that develop a minority mineral interest.

BLM should not conduct unnecessary analysis of impacts from nonfederal actions that
would occur regardless of whether BLM approves an APD.



Onshore Working Group
Recommendation #4

Recommendation: The Department of the Interior should rewrite
Onshore Orders 43 CFR 3173, 3174, and 3175 by adopting API
standards and GPA standards in their entirety.

Nature of change: Full rulemaking process



Background

The rulemaking should fix the retroactive aspects of the existing rule that
threaten existing unitization and commingling agreements.

The simplest and most equitable means of modifying the regulations would be to adopt
the American Petroleum Institute (APIl) and GPA Midstream (GPA) standards in their
entirety.

Continue to honor all variances, commingling agreements, and off-site measurement
agreements approved prior to the effective dates of the new rules.

Existing Commingling and Allocation Approval: BLM should consider a provision in the
rule to define “economically marginal” that would establish when commingling of
production is allowed from a property.






Update

The Alaska Workgroup is not bringing forward any formal recommendations at
this time, but has a number of topics under discussion related to our prior
recommendation and potential upcoming recommendations:

DOI has begun the NEPA scoping process for leasing in the 1002 Area, and
we expect robust involvement from the State government and local
stakeholders.

The National Petroleum Reserve-Alaska continues to be an important new
exploration opportunity for federal production, and DOI needs to ensure
appropriate acreage is available and permitting is coordinated and efficient.

The OCS 5 year planning process continues in Alaska, including planning for
a 2019 lease sale in the Beaufort sea area. These are significant long-term
national opportunities.

Federal royalty valuation for OCS transportation costs and other factors
should take into consideration the Alaska-context to promote production.






Update

The Coal Workgroup is not bringing forward any formal recommendations at this
time, but has a number of topics under discussion:

The Coal Workgroup has reviewed the Lease By Application process and
discussed potential changes. We have reviewed a number of concepts, but
do not have a recommendation at this time.

The Coal Workgroup has discussed and attended presentations covering the
current permitting and review processes necessary for new coal projects. We
will continue to focus on this area.



Studies Working Group

Presenter: Emily Kennedy Hague
American Petroleum Institute




Update

The PAC Studies Workgroup, working with BOEM and BLM subject
matter experts, has kicked off an effort to analyze modeling conducted
within the Department. The team plans to review existing model
assumptions and how the bureaus review and update those assumptions
periodically to stay in line with current economic conditions. The group
will also explore how the models are used within the Department to
inform policy decisions and also look to see if there are gaps or additional
factors that should be included within the models.






Recommendation: TERA

Tribal Energy Subcommittee

Royalty Policy Committee



TERAs: Tribal Energy Resource
Agreements

» Authorized through the Indian Tribal Energy Development and Self-
Determination Act, Title V of the 2005 Energy Policy Act

» Authorizes Secretary of the Interior and a tribe to enter into a TERA

» Authorizes tribe to develop and approve its own leases, business agreements,
or rights-of-way for a broad range of activities related to development of
energy resources without requiring secretarial approval for each lease,
agreement, or right-of-way




No Tribe Has Yet to Enter into a TERA:
some of the hurdles

» Undefined limitation on the scope of TERA: a tribe cannot assume “inherently
federal functions”

» Tribal Environmental Review Process, similar to the federal National
Environmental Policy Act process

» Unknown funding for tribes to engage in NEPA like compliance
» Demonstration of tribal capacity

» Opportunity for Review and Comment of TERA

As of 2015, at least six (6) tribes had requested preapplication meetings to
discuss establishing a TERA




TERA preapplication consultation

Abbreviation legend:
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written request

for preapplication
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discuss TERA process

TERA application submission and review

BIA Bureau of Indian Affairs
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FR Federal Register
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NEPA  National Environmental Policy Act
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Recommendation: 2015 GAO Report
Indian Energy Development

» For the Department of the Interior to provide additional energy develop-
specific guidance on provisions of TERA regulations that tribes have identified
as unclear.

» Specifically:

» TERA regulations authorize tribes to assume responsibility for energy development
activities that are not “inherently federal functions.”

» DOI has not provided guidance on what are non inherently federal functions

» Lack of guidance prevents tribes from knowing what it can and cannot perform and
where to build capacity




Recommendation

» Entire Recommendation is represented in the two page document

» Recommendation redrafted after the Houston RPC meeting

» DOI staff very helpful in suggesting a recommendation that will be actionable

» Incorporates lessons learned from preapplication discussions from __ tribes in 2006
- 2008




Recommendation is Provided because:

» Development of energy resources on tribal lands is critical to develop energy
independence of the United States.

» Clarifying TERA is wholly within the authority of DOI to do.

» TERA is an existing tool that in theory can be refined relatively quickly so that
it can fully utilized and tested as a tool for enhancing tribal flexibility in
energy development and advance the United States’ overall energy
development portfolio.




TERA Work Group

John Andrews
Bidtah Becker
Kathleen Sgamma
Chris Stolte
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Joshua Campbell
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Title: 3 ways to save your future
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; g"l"’ An energy consultant for the DOE, Athena Christodoulou understands / %
= solar, including the technology, policy, and business. A retired Navy S
Eé\ $ Commander, she earned a B.S. in civil engineering, M.S. in environmental =
% engineering, and most recently at UNM, a Professional Science Master in
k- nanoscience and business management. She is also the president of the g’é
g NM Solar Energy Association and co-founder of Udorami.com. She is i
currently developing solar projects in the Solar in Your Community -
Challenge, managing the Solar Fiesta for October 20, and absolutely E
determined to be personally fossil fuel free by 2023. ‘Q%
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Close your eyes - gravity, don’t explore past the horizon thinking < %
the Earth is flat. or to_burn fossil fuels in the name of comfort, __% d
convemence and money without paying the consequences? \*’_\";’
Open F eyes.(Welcome to the United States of America. A once great 23
count[y that is now ed by people believing we can continue our flamboyant ~

fossil fuel ways at YOUR expense.

-~

Lomes up\QmW\-—%m. botlordess pits = oells 5 WMiues ] meo/«ij

My son, Mark, came home for Easter

like UNM, with a diverse opinions. _different view of science!
“Flat Earthers.” .... NOT so logical reasoning. Mostly.ignoring
evidence-based science.

It all begins by closmg y ur ezes and lgnormg the evidence.

Sort of like playing peek a boo with a baby.

But unfortunately, the problem isn’t going to go away by ignoring it,
relegating it to...later, or can’t afford to make the necessary changes.
_/\ We can’t afford NOT to make changes.

Here's my top three recommendations for ﬂ

first, Bewar at Earthers. Forget Climate Change deniers, I'm calling
them Flat Earthers from now on. Same idea, different scientific principles.

L1 2 a teformed Flat Earther AS recent as 2015, because we
were mlsled bralnwashed and decelved by industry and some leaders.
Embrace the reformed Flat earthers because now we KNOW

Scientists have determined, and recent disasters have confirmed,
continuing to extract fossil fuels for combustion is disastrous for human life




on earth. NO fossil fuel burning is worth the price you'll pay. Even Natural

gas™\ ethane explosion of GHGs . Burns cleaner, but fracking, flaring,
~-$—r~qn5 ar)m ppaw%. 1g4venting,and leaks NAJu it A% bad as coal.

feel sorry for simply making choices which hurt their wallet.

Flat Earthers will ry to distract you, belittle your efforts and make you /

appreach

So Beware of Flat Earthers (but embrace the reformed) 1,
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1) 100% Clean Renewable energy for making electricity at home or by W%WL‘&'ﬁ
utilities by 2040 aim high! 156> ro +L€\
2) Stop SUbSIdIZIng fossil fuel extractlon wnth oil depletr n allowances etc  ><i

and stick. take away depreciation for heavy vehicles.

Top Down by focused involvement
Third - (where NMSEA excels!) Dite , 5! No quemas tu futurc
Don’t burn your future. Go fossil fuel free yourself Can’t demand they

stop drilling, fracking, and mining unless we stop our demand for
those same fossil fuels.

sit down and think of all the ways vou personally burn fossil fuels or create

Greenhouse Gases. M and l've started

lan to whittle dependence on fossil fuels.
Doesb MJ meqan
no more comfortable home, hot showers, travel, convenience, etc. Am |
going to go on the_“Living off the Land” show?

Heck no! Thanks to the sun and technology. SONMIAUES +z=b s cunshing)
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2 rw‘ﬂ’ deL generation of reformed Flat Earthers|Assess, Plan, and Act over a fifteen

Now. | have a whole list of options and none of them include living in a
cave and reverting to a hunting and gathering lifestyle.

But +ay do

include a mindful stewardship of our planetary resources. | mention
planetary, W< fhere_ been to the moon and have sent a Tesla into
space. Trouble is, we haven't actually lived there.

(co, “‘—f =

thiing like you do? If you try to do it all at once, you're
gorng to get frustrated and end up doing nothing at all. W&
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Then, to coax the reformed, mention that it’s so old school to cling to items
like the internal combustion engine and gas cookstoves.

———

Make us sit up as you zoom by in your ALL electric vehicle, (trucks coming
soon!)

ASk us, Do you still have a rotary-dial telephone?

In Summation
Beware of Flat Earthers (though embrace and encourage the reformed)
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MANDAN, HIDATSA & ARIKARA NATION

Three Affiliated Tribes * Fort Berthold Indian Reservation
Tribal Business Council

Mark N. Fox
Office of the Chairman

Tribal Priorities for the
Department of the Interior Royalty Policy Committee
June 6, 2018

Introduction

The Mandan Hidatsa and Arikara Nation (MHA Nation) strongly recommends that the
Royalty Policy Committee and its Tribal Energy Subcommittee refocus and prioritize efforts to
bring immediate and needed relief for Indian energy development. In addition to addressing
state dual taxation, the Subcommittee should focus on providing Indian tribes with the same
relief from overly burdensome National Environmental Policy Act (NEPA) review as is being
recommended for federal public lands.

The Tribal Energy Subcommittee is currently working to:

1) Propose improvements to Tribal Energy Resource Agreements (TERAs),
2) Draft a Model Statute for Indian energy development,

3) Propose changes to the 1938 Indian Mineral Leasing Act; and

4) Address status dual taxation of Indian energy development.

With the exception of state dual taxation, these are all longterm efforts. Two require
Congressional approval and TERAs require tribes to take over an already unmanagable process
without federal budget funding or the tax revenues needed to do the work. Indian energy
development needs immediate relief.

State Dual Taxation

We recommend that the Subcommittee continue its work to address state dual taxation of
Indian energy development. Addressing state dual taxation is the single biggest drain on tribal
economies and Indian energy development. As you may know, over the last 10 years the State
of North Dakota took more that $2 billion in taxes from the MHA Nation’s Fort Berthold Indian
Reservation including $1.2 billion from lands and minerals held in trust for the MHA Nation.
During this time, and over the next 10 years, our tribal nation has and will experience a $6 billion
budgeting shortfall. Meanwhile, the state continues to build a $4 billion legacy fund, with a
significant portion coming from Fort Berthold tax revenue.

State dual taxation can be addressed through regulations. Interior already has volumes of
data on the negative impacts of state dual taxation on Indian energy development and all other
areas of tribal economic activity. Interior should revise the regulations implementing the Act of
March 3, 1909 (25 U.S.C. 396), the Indian Mineral Leasing Act of 1938 (25 U.S.C. 396a), the
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Indian Mineral Development Act of 1982 (25 U.S.C. 2102), and the Energy Policy Act of 1992
(25 U.S.C. 3503) to eliminate dual state taxation.

NEPA Streamlining

The Subcommittee should study and make recommendations that would streamline
NEPA review for Indian energy projects similar to the recommendations of the Planning,
Analysis, and Competitiveness Subcommittee. NEPA was never intended to apply to Indian
lands, but has become one of the greatest barriers to Indian energy and economic development.
Instead of forcing tribes to take over managing NEPA review through TERAs, we need to
streamline NEPA review under the mineral leasing laws that are in use by Indian tribes.

Even without the authority that the Bureau of Land Management (BLM) was granted
under the Energy Policy Act of 2005, the Bureau of Indian Affairs (BIA) could streamline NEPA
review for Indian energy projects through a variety of methods:

1) Programmatic NEPA Review. BIA should develop guidance and implement a policy
of preparing programmatic NEPA documents for areas with a high level of permitting
or development. While a programmatic NEPA document could cover an entire
reservation, these need not be reservation-wide. A programmatic NEPA document
could cover a limited geographic area with similar characteristics, or a certain kind of
development.

BIA is also notoriously slow in completing programmatic NEPA documents. Intérior
should provide the budgets, staffing and expertise for BIA to complete these
documents. Other Interior agencies should lend staff and expertise as needed.

2) Determination of NEPA Adequacy. In areas with high levels of energy development
and existing NEPA reviews for similar types of energy development, BIA should
work with Indian tribes to make “Determinations of NEPA Adequacy” or DNAs in
appropriate cases. DNAs are already used by BLM and BIA should adopt BLM’s
guidance for using DNAs.

3) Categorical Exclusions. BIA should develop categorical exclusions for certain types
of energy development. Rather than continuing to review similar kinds of energy
projects in similar geographic areas, BIA should develop best practices and standards
for types of energy development and then categorically exclude projects that adopt
those practices and standards. An over arching theme for these categorical exclusions
would be acting on a government-to-government basis with Indian tribes and acting
in the best interests of the Indian trust mineral owner.

BLM IM 2009-78 Revisions

The Tribal Energy Subcommittee should also assess revisions to BLM Instruction
Manual (IM) 2009-78 as the Planning, Analysis, and Competitiveness Subcommittee is doing.
Most important, IM 2009-78 should not apply within Indian reservations because of existing
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jurisdictional complexity. As a result of the federal government’s allotment policies, Indian
reservations are often a checkerboard of tribal, federal, state and private lands. Despite this
checkerboarding, tribal laws and regulations apply to activities on those lands.

BLM IM 2009-78 does not account for this jurisdictional complexity and is designed for
federal public lands, not Indian reservations. On Indian reservations, tribal, federal and state
governments may all have jurisdiction over a particular energy project. By limiting NEPA
review under IM 2009-78, BLM can create a situation where the lead federal agency approves a
project that may require additional review by another government. Or, BLM may limit the
production of information needed by other governments.

BLM has a trust responsibililty and a government-to-government relationship with Indian
tribes. This includes coorperating with Indian tribes on energy permitting within Indian
reservations and working to overcome the impacts of the federal governments failed allotment
policy. To help address these issues, BLM IM 2009-78 should be revised to not apply to projects
within Indian reservations.



June 6, 2018 Department of Interior Hearing for Royalty rules

When | invited some people of faith to this Royalty hearing, they immediately asked who is the

royalty? This got me to thinking about the disparity between special interest royalty that seems
to be focused on accumulating wealth at the cost of the common good, school children, future

generations and the effects of greed in relationship to climate justice.

This hearing is about justice, fairness and the common good. Some of the earliest written
guidance for how to live in society with a sense of the Common Good is found in the Epistle of
Paul: “Do not live entirely isolated, having retreated into yourselves, as if you were already fully
justified, but gather instead to seek together the common good.”

This hearing should be about seeking what is fair and protects the common good. Just and fair
royalties, lease pricing, and rules that capture methane gas pollution from oil and gas
production should be the foundation of good and responsible stewardship. New Mexicans and
our school children require fairness and good stewardship.

To St. Thomas Aquinas the common good was the goal of law and government. James Madison
saw common public good as justice tied to the end result of government and society. The
common good is the end of government and for the good of all its citizen and no government
should become the “perverted servant of special interests.”

Confucian thought states that there should be a mutual flourishing between an individual and
the group. Islamic tradition speaks of Sharia law which holds the concept of common good or
public interest of the collective.

St. Augustine of Hippo in the City of God stated that the normative political thought should be
upon well being of the whole society and the common good. Contemporary Catholic teaching
believes that "[T]he common good [is] the good of all people and of the whole person... The
human person cannot find fulfilment...., apart from the fact that he/she exists "with" others and
"for" others" (#165; italics original). "The goal of life in society is.... attainable common good"
(#168). Pope Francis from his encyclical on Care of Our Common Home would add our Sister
Mother Earth with all her creatures and creation as members of the common good. Our
discernment in how we responsibly and fairly utilize the resources which none of us have
created or own and are really sacred gifts. How far we have strayed from these guiding truths.

Today we wear white as an SOS. SOS’s are major alerts to grave danger, or to save someone
from death. Today we warn SOS because we face death on several levels. In religious terms we
might say this SOS is about Saving Our Souls. SC&or Sister Mother Earth who cries as we loose
our souls to a mentality of extraction to the point of extinction and climate change. SOS the
children cry as they seek a properly funded education from resources that are being stolen
from their future. SOS we cry to save our souls because the sickness of greed is wiping out what
it means to be brothers and sisters. The Old Testament Book of Amos states, “ You have my
judgment, because you sell the righteous for silver and the needy for a pair of

sandals. You trample on the heads of the poor as on the dust of the earth; you push the
needy out of your way.”  Please answer this SOS with ethical and moral decisions.
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Public Comments to the Interior Royalty Policy Committee
June 6,2018
Dan Bucks

My name is Dan Bucks, former Montana Director of Revenue and former
Executive Director of the Multistate Tax Commission.

[ would request this committee reconsider through a meaningful public
process the recommendations approved on February 28. Those recommendations,
the product of closed subcommittees, were publicly released only a few days prior
to the meeting, preventing thorough analysis and submittal of written comments by
the public before action was taken. Further, time for public input at the meeting was
inadequate for any detailed input to the committee.

Given the inadequacy of public input, there are serious issues this committee
did not consider regarding the February recommendations. I am attaching an
analysis prepared since that meeting for four of those recommendations to illustrate
issues not considered. Without an adequate public process, the February actions are
simply illegitimate and should be reconsidered.

As to new items, the PAC Subcommittee proposal to repeal onshore oil and
gas measurement orders and replace them with industry-adopted procedures
would establish unacceptable industry control of government decision-making.
Delegating Interior’s authority to private industry groups whose decision-making is
neither accountable nor open to the public is bad policy and legally questionable.
Government agency presence in the industry standards program does not cure the
delegation of authority problem—and still leaves the public who owns the oil and
gas in the dark and out in the cold.

This committee should remember that excessive industry influence has
played a major role in the recurring scandals of fraud and abuse regarding federal
minerals—even as recent as a decade ago. Proposals to expand industry influence
over mineral policy will justifiably be greeted with public mistrust and resistance.

The justification for the proposal makes sweeping assertions that the existing
orders are “burdensome” and “threaten unitization and commingling agreements.”
There is no empirical evidence presented to support these assertions. There is not
even a description of or link to the industry standards to be adopted under this
proposal. Without a clear public record and reasonable basis being established for
this proposal, it should not be approved.

With regard to the proposal to expand rate relief in challenging offshore
situations, there is a larger policy issue for both offshore and onshore production
that should be evaluated before more relief is authorized as to the wisdom of
subsidizing otherwise non-economic production and violating free-market
principles of equitable competition among energy sources.



Analysis of Royalty Policy Committee Recommendations
Meeting in Houston, Texas, February 28, 2018

Dan R. Bucks
June 2018

Executive Summary

Meeting in Houston, Texas, the Royalty Policy Committee made a suite of technical recommendations
that effectively move toward converting vast public lands into fossil fuel production zones at bargain
basement prices—short-changing the American people and local communities where production occurs.
They have sent recommendations to Secretary Zinke as described in this document that propose to:

* Surrender Interior’s authority to value minerals to natural gas and coal companies,

* Inflate royalty loopholes and exemptions,

* Undermine the Interior’s Office of Natural Resources Revenue (ONRR) as the public’s last line of
defense for securing a fair return for the American people from the minerals they own,

* Increase fossil fuel industry control of the future use of public land—pushing aside other
beneficial and sustainable uses of public land of broad public benefit that are otherwise
intended to be served under law, and

* Lay the groundwork for linking U.S. minerals policy to whatever concessions, secret or
otherwise, that fossil fuel companies persuade rulers in other countries to give them.

All of this—with more to come—would be pursued under the banners of “energy dominance” and
“making Interior a better business partner with the energy industry” instead of what is required of
Interior by federal law: to be an effective steward of public lands used for multiple public benefits and a
prudent trustee of the mineral wealth that belongs to the American people.

These recommendations are also based on a false promise of generating more production and more
jobs—outcomes that history and sound economic analysis has proven time and again will not arise from
the subsidies being proposed. Instead, the proposals will pad corporate profits, fund corporate stock
buybacks, and boost executive bonuses.

Federal law requires that each volume of oil, gas, and coal extracted produce a fair return to the
American people. The law also requires Interior to sustainably manage federal lands for multiple uses:
Clean air and water, a healthy landscape with abundant wildlife, preservation of historical and cultural
resources, renewable energy, agriculture and forestry, oil, gas and mineral extraction, and other
activities—all to be evaluated in balance with each other for use of the federal land. The
recommendations would, instead, grant companies power to pay less than fair value for minerals and
enable fossil fuel production to dominate the public domain. The public would pay twice: once in
underpaid leases and royalties and again in benefits lost from being denied other beneficial and
sustainable uses of the land.

The recommendations should be firmly rejected in their current form.

Dan Bucks served as Montana Director of Revenue from 2005-2013 and as Executive Director of the
Multistate Tax Commission from 1988-2004.



Analysis of Royalty Policy Committee Recommendations, Houston, TX, June 2018
Page 2 of 14

Index of RPC Recommendations and Analysis

General Comments Page 3

The American people and resource-dependent states and communities have been
chronically short-changed by federal mineral practices that fail ensure a fair return on
the minerals owned by the public.

There is no evidence to support the idea that cutting mineral lease or royalty payments
will increase production. To the contrary, higher tax and royalty rates are often
correlated with higher production.

Subsidizing fossil fuel leases on public lands unfairly crowds out other beneficial uses of
public lands that, by law, have the right to be given balanced consideration in land
management decisions. The public pays twice: once in underpaid leases and royalties
and again in benefits lost from being denied other beneficial uses of the land.

RPC Proposal Re: Index Pricing for Natural Gas Royalties Page 5

The RPC proposal improperly surrenders Interior’s authority to value minerals to the
natural gas industry and potentially short-changes the American people and local
communities where the natural gas production occurs.

RPC Proposal to Exempt Natural Gas from Royalties Page 7

Residue gas has economic value in performing a marketable function, and Americans
are entitled to a royalty on this value. The exemption proposal is unjustified.

RPC Proposals on Coal Valuation Page 8

The RPC coal valuation recommendations unacceptably transfer control of valuations
from Interior to coal companies, disable ONRR audits as a means of protecting the
interests of the American people, expand opportunities for coal companies to
underreport mineral values, and likely violate both administrative and leasing laws. They
should be firmly rejected.

RPC Proposals on Competitiveness Studies for Oil and Gas Policies Page 13

RPC proposals for “competitiveness studies” comparing U.S. mineral revenue policies
with other nations is contrary to the fair return policy of federal law and risks linking
U.S. mineral policies to those granted by rulers in other nations where serious questions
exist about corruption and bribery affecting mineral extraction practices. Heady down
this path endangers the integrity of U.S. policy and the degradation of public resources.
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General Comments

The following comments, presented to the February 28, 2018, Royalty Policy Committee meeting,
provide a framework decision-makers should apply in setting policies for leasing federal minerals and
determining appropriate royalties:

In managing public resources, we should recall our moral obligation to pass on to our children
and grandchildren a clean and healthful environment with federal lands conserved for their
continuing enjoyment. That obligation is linked to Interior’s legal duty to ensure the American
people receive fair value for the minerals they own. Fair value is the sum of the market value of
energy plus the cost to society of environmental, health and other damages energy producers
fail to mitigate. When producers fail to pay full market value plus the cost of damages to society,
Interior breaches its duty under federal law and its obligation to future generations.

However, analysis of the specific recommendations below evaluates items in relation to whether they
ensure that royalties match the first level threshold of market value. Consideration is not given here to
the second threshold of royalties also covering the costs imposed on society by energy production that
producers fail to mitigate. Attaining market value is a necessary but not sufficient condition for royalties
to return fair value to the American people.

The history of Interior’s administration of the federal minerals has been marred by mismanagement and
recurring scandals. Prevailing evidence is that Interior has, the history of public minerals leasing, failed
to achieve consistently fair market value for fossil fuels extracted from federal land. Interior’s practices
need to move in the direction of finally attaining the full and fair return for the American people that the
federal leasing law requires. Unfortunately, the items recommended by the RPC would move in the
wrong direction by reducing lease and royalty payments further below market value. Thus, the analysis
here focuses only on preventing those steps backward from the market value threshold.

The committee discussion at several points referred to using reductions in royalty payments to
encourage higher levels of fossil fuel production from federal lands. There are several problems with this
policy direction. The first is that the federal law requires that royalties and bonus bids reflect fair value
and not a lesser amount provided to spur production. Amounts less than fair value are subsidies, and
that standard in federal law does not authorize general subsidies.

The second problem is that even if it were not contrary to law, there is no indication that reducing
royalty or lease payments would increase production. A study by the U.S. Council of Economic Advisors®
and a report by the General Accountability Office? (which relies in part on the Council report) do not
support for the notion that cutting royalties will result in more production.

! U.S. Council of Economic Advisers, “The Economics of Coal Leasing on Federal Lands: Ensuring a Fair Return to
Taxpayers.” June 2016, found at:
https://obamawhitehouse.archives.gov/sites/default/files/page/files/20160622 cea_ coal_leasing.pdf.

? General Accountability Office, “Oil, Gas and Coal Royalties,” GAO-17-540, June 2017, found at:
https://www.gao.gov/assets/690/685335.pdf.
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Montana’s experience in the late 1980s of cutting its coal severance tax rate from 30 to 15 percent—
much larger than any royalty reductions under discussion—did not materially increase coal production
in that state. Coal production remained essentially flat for 15 years after the rate cut. Further, repeated
Montana Department of Revenue research studies comparing regional state oil and gas severance taxes
found no evidence that lower severance tax rates spurred oil and gas production. To the contrary, states
with the highest taxes often had the highest production. Similarly, states with the highest royalty rates
have the highest production. Texas, the largest oil-producing state, charges 25% for royalties on state-
owned oil and gas production—twice the federal rate. Two other major producing states—New Mexico
and North Dakota—charge royalties at the rate of 18.75%. The realities of geology, production
technology, and market prices determine production levels, not taxes and royalties. Cutting royalties
and lease payments to spur production is a foolish, wasteful and ineffective policy.

The third problem of subsidizing fossil fuels through below value royalty and bonus payments is that
they also conflict with the required multiple use management of federal lands. Interior cannot put its
thumb on the scale to artificially favor one use of land—fossil fuel energy—over other public uses. Fossil
fuel subsidies unfairly crowd out conservation, wildlife, recreational, historical, cultural, and alternative
commercial uses of public lands. The public pays twice: once in underpaid leases and royalties and again
in benefits lost from being denied other beneficial uses of the land.

Further, after leases for oil, gas or coal are granted, they can lie dormant for a long time—even longer
than their initial stated terms because of frequent extensions and suspensions. The potential for fossil
fuel production on public lands in the distant future tends to cause federal land managers to reduce
their consideration of other uses of the land surface over the mineral estate. So subsidies for fossil fuel
development, especially low-priced leases prices that also lock in low royalty terms, can deny the public
the benefits of other uses of the public land over several decades—even if the mineral leases are never
developed.
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Recommendation for Use of Index Pricing for Natural Gas

Issue:

In conceptual terms, the use of index prices for valuing minerals extracted from federal lands is a
potentially promising approach that deserves consideration if designed and implemented properly
through a transparent and accountable public process. However, Royalty Policy Committee (RPC)
recommendation for price indexing federal natural gas is deeply flawed and unacceptable. Index pricing
is only as good as the index used. The RPC recommendation would require the industry to approve
whatever price index or average price is used for each geographic area, giving it veto power over
decisions that should be instead be made by Interior through a public process. Under the proposal,
industry can steer the selection of prices for various geographic areas to those that understate the
market value of natural gas. The proposal improperly surrenders Interior’s authority to value minerals to
the industry and potentially short-changes the American people and local communities where the
natural gas production occurs.

Discussion:

The RPC recommendation fails to provide certainty to the public that it is receiving royalties reflecting
market value for the natural gas it owns. Instead, it enables for the natural gas industry to pay royalties
on values that fail to yield a fair return. Indeed, one argument industry makes for their “industry veto” is
that the 2017 valuation rules produced values they considered too high, a judgment the public can
rightfully suspect is affected by corporate self-interest. Further, the proposal would average prices,
which may only serve to dilute prices reflecting market value with those that do not and that were
cherry-picked for that reason. The proposal is also fatally flawed because choices among prices would
apparently be made in secret by the industry and Interior, thus shutting out the public that owns the
natural gas from the process.

A proper index pricing system should involve Interior selecting the indices based on public input through
a rule-making process. Citizens should have as much opportunity to comment on the selection of indices
as the industry does. Further, if no sufficient index currently exists for an area, Interior should reserve
the option of developing its own index through a price-reporting system it would create. Any Interior-
established index should be also public in nature and subject to continuing public input on its validity
and accuracy.

A proper system would be transparent and create certainty for the American people and producers alike
that the right amount of royalty is consistently and reliably paid on the market value of natural gas. The
RPC recommendation fails to achieve these standards and unacceptably grants governmental authority
to private companies. The recommendation should be rejected.
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Recommendation on “Marketable Condition” Exempting Residue Gas from Royalties

Issue:

The Royalty Policy Committee proposes to grant the natural gas industry the unjustified gift of an
exemption from public royalties for residue gas (methane), which companies use to place raw natural
gas into marketable condition. Natural gas producers are required to bear all costs of placing its
products in marketable condition, and those costs should not be shifted to the public as proposed by the
Committee in this case. As a result of a company’s own business choices, the gas used in processing
plants is technologically necessary so that the company can market two streams of product: dry natural
gas (methane) and natural gas liquids (non-methane hydrocarbons). Residue gas has economic value in
performing this work, and Americans are entitled to a royalty on this value.

Discussion:
It is helpful to understand from the outset some natural gas definitions and the basic steps in bringing
natural gas to a marketable condition.

Raw or wet natural gas extracted from wells is a varying combination of methane, natural gas liquids,
water, and other contaminants. Wet gas is not in marketable condition. Processing of the natural gas
removes water and contaminants, separates out natural gas liquids into a marketable form and yields
residue gas which, when pressurized, is pipeline quality, dry natural gas in marketable condition.
Processing gets rid of the junk and yields two marketable streams of products: dry methane gas and
natural gas liquids.

One should be confused by the term “residue gas.” It is not some type of waste gas. It is the valuable
remainder or “residual” methane gas left after removal of contaminants and separation of the valuable
natural gas liquids. As noted, residue gas, when pressurized to flow over pipelines, is the dry natural gas
marketed to consumers to burn in boilers, furnaces, stoves, electrical generators and industrial
applications of a wide variety.

Natural gas liquids (NGLs) are non-methane hydrocarbons of different types and uses. They include
ethane, propane, isobutene, pentane and other products. They are used as feedstock for petrochemical
products (plastics, anti-freeze, detergents, synthetic rubber), burned for space heating and cooking, and
blended in vehicle fuels. As noted by the Energy Information Administration, higher crude oil prices have
increased NGL prices, thus increasing their value.

Among other steps, the industry’s current technology of choice is a cryogenic process that separates out
NGLs in marketable condition and also yields dry methane as a residual. While it is the cost-effective
technology of choice, it has the downside of reducing the pressure of the dry methane below what is
required for marketable condition. So the methane, which did not fully attain marketable condition
earlier in the process, needs to be re-pressurized at this point to achieve all the marketability criteria
simultaneously for the first time. Some of this same methane, or residue gas, is used to accomplish the
pressurization needed for this last step to marketability.

Industry argues this is “double compression,” and since the raw or wet natural gas was once at pipeline
pressure when it entered the plant, they shouldn’t have to bear the cost of pressurizing it again. The
industry is wrong for two reasons:
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1. First, when the wet gas enters the plant at pressure it is not otherwise in marketable condition and
does not achieve that condition for the first time until the dry natural gas is pressurized after the
separation of the NGLs. The industry is not and should not be allowed cost deductions until the dry
natural gas meets all the marketability requirements simultaneously. Further, it is the marketplace,
and not ONRR, that requires natural gas to achieve all the marketability criteria, including pipeline
pressures, at the same time. The fact that the pressure fluctuates in the processing stages prior to
marketability is irrelevant. The industry is cherry-picking points of pressure fluctuation to make a
false and deceptive case for the royalty exemption.

2. Second, the downward pressure fluctuation is caused by the industry’s choice of technology for
separating out valuable NGLs in their marketable condition. The industry might choose other
methods besides cryogenics to separate out the NGLs, but those other methods are apparently not
as cost-efficient. It is the industry’s business choice that causes the gas to lose pressure and requires
it to be brought back to pipeline pressures before it fully attains marketability as dry natural gas.

To summarize: the point at which the industry first fully meets standards of marketable condition for its
two product lines—NGLs and pipeline quality, dry natural gas—comes after the NGLs are separated out
and the dry natural gas is brought back to pipeline pressures. The methane used for this final
pressurization should not be exempt from royalties because this use occurs before producers fully and
completely attain marketability of the dry natural gas for the first time.

ONNR’s disallowance of a royalty exemption for residue gas is not the consequence of some imagined
misinterpretation on its part. Industry is attempting to blame ONRR for what is merely the result of
economic and technology realities created by industry’s own business decisions. ONRR’s stance on this
issue is not even an interpretation, but is the necessary consequence of these realities. The industry’s
arguments are simply inconsistent with the facts and logic relevant to this issue.

Residue gas produced from federal lands and used in processing gas to place it in full, marketable
condition performs a necessary function and is of economic value. The American people are entitled by
law to a royalty on that value. The RPC recommendation should be firmly rejected.
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Recommendations on Coal Valuation: Valuation Rule, Payor Notice, and Handbook Change

Issue:

Together, the several Royalty Policy Committee coal valuation proposals would allow producers to select
sales for coal valuation purposes that are below market value and falsely labeled as “comparable arm’s
length” sales. Further, the changes largely disable ONRR audits—the last line of defense of the American
people—that might correct any undervalued sales chosen by coal producers. Finally, the proposals
would implement the key element of the policy of “coal producers picking their own values” through
executive fiat—before the completion of the rule-making process ostensibly designed to consider the
policy. The proposals improperly surrender Interior’s authority to determine the value of coal to
producers and disables audits of the producer’s chosen values—all without a proper, public process for
decision-making. By putting coal producers in charge of royalty valuations, the changes invite companies
to abuse the royalty process and deny the public a fair return on the coal they own.

Discussion:
What the RPC Proposed: Even though presented as three recommendations, the Royalty Policy
Committee actually proposed five coal valuation changes, all of which interact with each other.

1. Amend a key royalty valuation rule, 30 C.F.R. 1206.257 (c)(2)(i) to allow producers to use at the
time of filing royalty returns what they claim to be their own arm’s length sales prices—
effectively granting the power to producers to select their own prices for coal from the outset of
the royalty process;

2. Further amend 30 C.F.R. 1206.257 (c)(2)(i) to implicitly, but somewhat ambiguously, narrow the
choice of values for coal to only those chosen by coal producers for their own coal by deleting
the reference to “within the range of” gross proceeds to “equivalent to;”

3. Remove from the same rule, 30 C.F.R. 1206.257 (c)(2)(i), the arm’s length comparability factors
that ONRR could use to adjust the producer’s chosen sale on audit (using relevant, independent
arm’s length sales by other producers)—thus depriving ONRR auditors of any standards they
could use to correct the producer’s selection of sales for valuation purposes or any other non-
arm’s length sales;

4. Provide an administrative interpretation in a “Secretarial Order, Dear Payor Letters and/or a
Policy Memorandum” notifying producers that their own selected “arm’s length sales” are
“preferential,” thus, relegating the use of sales by other producers to the status of being “non-
preferential”—and taking this step by executive fiat before the completion of the rulemaking
process on amendments to 1206.257 (c)(2)(i), and

5. Incorporate the changes above, also by executive fiat, in the Interior Solid Minerals Reporting
Handbook to further deter ONRR auditors from making audit assessments using the “non-
preferential” sales made by other producers to overturn the “preferential” producer’s choice of
their own sales.

The Fair Return and Value Subcommittee claimed to be presenting three proposals to the RPC, but there
were hidden—without discussion in its written report—two other changes: item two above narrowing
the range of relevant coal values to be considered and item three concerning the removal of the
comparability factors that ONNR can use to correct non-arm’s length values in the course of audits. To
understand how these additional changes were implicitly included, but not declared, in the RPC
recommendations, one needs only review the actual text of its recommendation “amending the
regulation at 30 C.F.R. 1206.257 (c)(2)(i) to read:”
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“The gross proceeds accruing to the lessee pursuant to a sale under its non-arm's-

length contract (or other disposition of produced coal by other than an arm's-length
contract), provided that those gross proceeds are equivalent to the gross proceeds derived
from, or paid under, comparable arm’s length contracts for sales, purchases, or other
dispositions of like-quality coal produced in the area.”

The introductory statement that it was “recommending the regulation at (citation) to read” and the
closed guotes for the proposed regulation indicate that the above text is the entirety of the final
language the RPC proposed for 30 C.F.R. 1206.257 (c)(2)(i). To arrive at this proposed language, the RPC
recommendation would make the following deletions (stricken text) and additions (underlined text) to
the existing 30 C.F.R. 1206.257 (c)(2)(i):

“The gross proceeds accruing to the lessee pursuant to a sale under its non-arm's-

length contract (or other disposition of produced coal by other than an arm's-length
contract), provided that those gross proceeds are withintherange-of equivalent to the gross
proceeds derived from, or paid under, comparable arm’s length contracts between-buyers
and-selersneitherof whom-isaffiliated-with-thelessee for sales, purchases, or other

dlsposmons of like- quallty coal produced in the area. -I-n—evaJ-ue%mg—t—he—eem-pa#abmt—y

Background on Arm’s Length Issues and Comparability Standards: To understand the coal issues
underlying the RPC recommendations, it is helpful to review the concept of “comparable arm’s length”
sales, which will be considered in two parts: (1) arm’s length sales and (2) comparable sales.

“Arm’s length sales” are transactions between buyers and sellers who are independent of each other
and are on an equal footing. Each party is serving its own interest such that they are not colluding with
each other. Neither party is able to able to exercise influence or power over the transaction. Both
parties have reasonable access to information relevant to the sale.

In contrast “non-arm’s length sales” typically include those between related parties, such as within
families or between parent companies and their affiliates. Sales where the parties engage in side
agreements that distort the price of the property sold are also not at arm’s length. Instances where a
seller manipulates a price, for example, by deliberately selling a minor amount of property at a discount
to an otherwise independent purchaser to establish a low price precedent for undervaluing a larger
amount of property to minimize tax or royalty payments is also a “non-arm’s length” sale.

The idea of “comparable arm’s length prices” arises in the administration of tax and royalty laws
whenever it is necessary to determine values for property for which either no sales data exist or only
non-arm’s length sales data are available. The comparable arm’s length prices used to adjust “non-arm’s
length” values cannot be just any arm’s length price. To meet standards of comparability, the arm’s
length prices must be for the sale of products of comparable type and quality into comparable markets
under a host of other comparable facts and circumstances that affect value, such as timing, volume,
terms and conditions and other factors. For example, a small volume of coal sold into domestic markets
may not to qualify as a “comparable” sale to be used to value a larger volume of coal sold into export
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markets where prices are higher, even after deducting for the cost of transporting the coal from the
mine to the export terminal. Or, under circumstances where prices fluctuate, a sale made when the
market was down may not be a comparable sale for coal sold under a non-arm’s length contract when
prices were higher. Comparability of arm’s length sales is critical in selecting sales to adjust non-arm’s
length commodity prices to market value to achieve a fair return on royalties to the public.

Problems Created by the RPC Recommendations

Long-standing Interior valuation rules prohibit coal producers from selecting their own sales to non-
affiliated purchasers to use as “arm’s length sales” when they are reporting adjusted coal values for
their non-arm’s length sales. Even though such sales are ostensibly “arm’s length sales” because they
are made to independent parties, the facts and circumstances remain subject to too much influence or
control by the coal producer to qualify as such or to meet standards of comparability. The coal producer
can too often influence the timing and volume of sales or contract terms and conditions in ways that
would normally disqualify the producer’s own sales to be used as comparable arm’s length sales.
Because of the ability of producers to influence their own sales to various parties, Interior—for decades
under Administrations of both parties—has wisely disallowed their use in determining values for coal
royalty purposes.

Is it possible for a producer to manipulate its own supposed “arm’s length sales?” Yes, as the following
examples illustrate:

* A producer can make small, occasional sales to independent, domestic purchasers at a
discounted price and use that price to value large volume sales made to its captive affiliates for
sale into export markets at higher prices, even after accounting for transportation costs to the
export terminal.?

* A producer might, as a variation on the first example, make several, independent sales at regular
intervals so as to capture market fluctuations in the domestic market, and select the lowest
price among these sales—and again substitute those values for higher export market values it
secures through sales to captive affiliates.

* A producer might use complex contract provisions and other methods to divert part of its
receipts from coal sales into a stream of payments excluded from the sales price of the coal, and
then use that depressed price of coal as its chosen “arm’s length sale.” *

Allowing producers to choose their own sales to purchasers as the basis for coal royalty valuation is a
radical departure from well-established practices and would likely produce extensive undervaluation of
coal—shortchanging the American people of the fair value promised them by the law.

® Because the allocation of overhead costs is not a determinant process and other factors, it is possible for a
company to use various accounting methods to justify a discounted price on an occasional sale as an “arm’s length
sale,” but it would not qualify as a “comparable” sale to the coal being valued. The recommendation would allow
the producer to use this sale to value their coal sold to captive affiliates, but that is not proper because these
occasional sales are not comparable.

* See Isaiah T. Peterson, “Devaluing Coal: Reasons for Restructuring How Federal Coal is Valued,” Georgetown
Journal of Law and Policy, Winter, 2015, 13 Geo. J.L. & Pub. Pol’y 165, for an advanced discussion of how current
rules allow producers to use multiple means to artificially manipulate its sales prices to outside purchasers and
report values for royalty purposes that do not attain fair value for the public.
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The RPC recommendations would turn the coal valuation process on its head making producers, instead
of Interior, the de facto valuation authorities to the detriment of the public interest. The process of
ceding Interior’s powers to coal companies only begins with allowing producers to use self-selected
sales in royalty returns—inviting valuation abuses. The RPC also proposes to designate those sales as
the “preferential sales” for valuation purposes (after implying with the “equivalent to” amendment that
they might the only sales used in the valuation process). Arbitrarily declaring coal producer self-selected
sales as “preferential” at the return filing effectively short-circuits what should be a determination made
only after an audit of the facts and circumstances surrounding such sales. In addition, by removing
standards of comparability for royalty rules, it undercuts the ability of auditors to reject or modify the
producer self-selected sales on audit. The RPC recommendations would preemptively declare the
producers choice of coal values as “the best” and effectively immunize them from correction by ONRR
auditors.

The proposals would hinder ONRR audits in irresponsible ways. Labeling a producer’s chosen sales as
“preferential” before any factual examination of those sales is absurd. Whether or not a sale is a proper
arm’s length sale is a determination that can only be made after analysis of the facts and circumstances
surrounding the sale. Yet, the proposed executive actions regarding producer notifications and Interior
handbook change would declare in advance—without the benefit of any factual analysis—producer-
selected sales to be automatically “preferential” above all others. If ONNR auditors were to attempt to
adjust the producer’s chosen values, they would first run headlong into the obstacle of those values
having been determined “preferential” before being subject to examination.

The second obstacle ONRR auditors would confront is the removal from the rules the comparability
factors it uses for pricing adjustments on audit: “price, time of execution, duration, market or markets
served, terms, quality of coal, quantity, and such other factors as may be appropriate to reflect the value
of the coal.” With this language removed from the rules, ONRR is provided no basis in the regulations for
adjusting a producer’s chosen values. Without legally established criteria for adjustments, it invites coal
companies to attack ONRR assessments on appeal as “arbitrary and capricious” and lacking a reasonable
legal foundation. No discussion occurred at the February 28 meeting of the Royalty Policy Committee of
the implications of deleting the criteria on which auditors could base an adjustment of the producer’s
prices. A change of this nature certainly deserves some justification, but none was given. Overall, the
RPC proposals effectively disable ONRR audits—the only means the American people have in defending
their interests in the valuation process.

A further problem with the RPC recommendations, particularly the two final recommendations for
executive action, is that they may violate the Administrative Procedures Act and potentially other laws.
Designating producer-selected sales as “preferential” is a major policy change that would seem to
require amending coal valuation regulations and the public process that accompanies such
amendments. Thus, adopting this policy change by executive fiat without a public process is highly
guestionable. Further, designating producer-selected sales as “preferential” explicitly before
completion, as the RPC recommends, of the amendment process for allowing producer-selected sales to
be used at all under 30 C.F.R. 1206.257 (c)(2)(i) would appear to pre-judge the outcome of that public
process. Indeed, taking those executive actions before the completion of that public process on that
amendment makes it a charade. Finally, it is unclear that Interior, under the federal mineral leasing and
land management laws, can abandon its authority to value minerals and ensure the receipt of fair
market values as the RPC proposes it should.
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The RPC coal valuation recommendations unacceptably transfer control of valuations from Interior to
coal companies, disable ONRR audits as a means of protecting the interests of the American people,
authorize expanded opportunities for coal companies to underreport mineral values, and likely violate
both administrative and leasing laws. They should be firmly rejected.
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Recommendations for “Competitiveness Studies” for Oil and Gas Royalty and Leasing Policies

Issue:

The Royalty Policy Committee recommended comparative studies of oil and gas revenue policies to
evaluate factors for “the U.S. to remain competitive with emerging areas.” In the short term, the RPC
recommended specific studies comparing U.S. offshore oil and gas policies with those of Guyana and
Mexico. Longer term, the committee proposed broad comparisons of U.S. offshore and onshore policies
with other nations, including “emerging areas.” Competitiveness with other nations is not the policy in
federal law for setting the fiscal terms of oil and gas leases. Fair return is the federal policy. These
studies are a radical step toward institutionalizing competiveness and undermining a fair return for the
American people. It would link U.S. policy to whatever concessions the oil and gas industry secures from
rulers of other nations. Corrupt practices and bribery influence mineral development in nations around
the world. Establishing “competitiveness” with other nations as a basis for U.S. policy would expose that
policy to changes based on whatever questionable practices have occurred elsewhere. Further, the
competitiveness idea is an instrument for implementing the Administration’s “energy dominance” policy
that would convert vast expanses of public lands now managed for multiple uses into fossil fuel
production zones and reserves.

Discussion:

One of the first acts of the Trump Administration was to support the congressional override of the U.S.
implementation of the Extractive Industry Transparency Initiative (EITI) as implemented through an SEC
rule required by the Dodd-Frank Act. Secretary Zinke later withdrew the U.S. from the EITI. One purpose
of the EITI was to combat corruption in energy and other mineral development around the world. This
retreat from EITI means that oil, gas and other extractive industry corporations operating in the U.S. and
globally will not be required to report publicly payments they make to governments and officials
wherever they operate. This retreat means the American people will not be informed about corrupt
influences that affect policy around the world.

As noted, the “competitiveness” standard the RPC is advancing under these study recommendations
would result in bringing to bear international corrupt practices on the setting U.S. policy. Whatever
Practices adopted in other nations as a result of whatever questionable means of “persuasion” would
become leverage for determining whether the U.S. is competitive. “Competitiveness with emerging
areas” is an unwise and risky path for U.S. policy that is contrary to our nation’s democratic values of
governmental transparency, integrity and accountability.

Competitiveness is the procedural companion to energy dominance. Energy dominance is contrary to
the requirement of federal law that lands be managed for multiple uses. Clean air and water, a healthy
landscape, abundant wildlife, the preservation of historical and cultural resources, renewable energy,
agriculture and forestry, oil, gas and mineral extraction, and other activities are all to be evaluated in
balance with each other for uses of the federal land. Energy dominance implemented through
competitiveness would violate balance among competing uses and would establish energy production
as the predominant use over all others. Public land management decisions would become a rigged
lottery where fossil fuel energy companies would win the prize for using public lands wherever they
purchased tickets.
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To preserve the integrity of public land management, multiple uses of public lands, and a clean and
healthy environment, competitiveness studies that would lead the U.S. along a path that risks corruption
and degradation of public resources should be rejected.



The Royalty Policy Committee is meeting here in Albuquerque this week and it’'s Chairman is
Vincent DeVito, a lawyer from Massachusetts, appointed by Donald Trump to be 'Counselor to
the Secretary for Energy Policy.'

It says so on the card he gave me.

Mr. DeVito gave me the card in April when | met with him in his office at the Department of the
Interior in Washington, DC. With me were Rio Arriba County Manager Tomas Campos and Utah
Navajo Tribal official Sam Dee to extend our offer of assistance to his office and to present the
facts about the impacts of living with oil and gas, and what effects federal policy really has when
it hits the ground.

Manager Campos has 8,000 wells in his county and is part of one of the most productive oil and
gas Basins in the US.

Sam Dee, my brother, has over 700 wells in his tiny community in Montezuma Creek, Utah.

My wife and | have 122 wells on and adjacent to our ranch - | can see 10 wells from the ranch
house.

But Mr. DeVito did not accept our offer of assistance, and today we have instead more of this
administrations’s talk of ignoring the impacts of federal oil and gas policies as they hit the
ground - the ground that we live on.

That April meeting did not go as | had hoped with the Royalty Policy Committee Chairman. At
one point, he said, "...now don't take this personally, but..." and I interrupted him to say,
Mr. DeVito, whatever you're going to say, how can we not take it personally?

Manager Campos is unable to get a simple audit or accounting of the oil and gas produced in
his county. He doesn't even know what royalties and taxes should be paid. He's trying to insure
that the county’s basic services like law enforcement, schools, hospitals, the health of his
citizens, are met. Services already pushed to the brink before any talk of actually cutting
royalties or rolling back efforts to stop methane waste and the royalties lost with that waste. He
asked for your help.

Sam Dee, who once lived in a healthy community is now living in a monoculture of oil and gas;
How much oil and gas is produced, what royalties are paid, what comes back to offset the
destruction of his culture and environment, he doesn't know. He asked you for answers. He
didn’t ask that royalties be reduced or that his oil and gas leases be sold for a pittance.

None of us proposed a drilling ban. Each of us has long, practical experience working with
industry. Each of us brought facts about the impacts of oil and gas on our lives and how
important fair royalty returns, reasonable lease pricing, the stopping of waste and the capture of
lost royalties are to each of us, our friends and neighbors, our counties and communities.

We are sincerely disappointed that Mr. DeVito and his Committee have ignored us.

But, today, we make our offer again. Let our collective voices into this RPC Committee meeting
today. Hear what we have to say.
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OIL, GAS, AND COAL ROYALTIES

Raising Federal Rates Could Decrease Production on
Federal Lands but Increase Federal Revenue

What GAO Found

Raising federal royalty rates—a percentage of the value of production paid to the
federal government—for onshore oil, gas, and coal resources could decrease oil,
gas, and coal production on federal lands but increase overall federal revenue,
according to studies GAO reviewed and stakeholders interviewed. However, the
extent of these effects is uncertain and depends, according to stakeholders, on
several other factors, such as market conditions and prices.

Production. One study GAO reviewed found that oil and gas production could
decrease by less than 2 percent per year if royalty rates increased from their
current 12.5 percent to 22.5 percent, based on fiscal year 2016 production data.
Another study stated the effect on production could be “negligible” over 10 years
if royalty rates increased to 18.75 percent, particularly if the increased federal
royalty rate remained equal to or below the royalty rates for production on state
or private lands. Regarding coal, one study suggested that raising the federal
royalty rate for coal to 17 percent would decrease production on federal lands by
up to 3 percent after changes were fully implemented after 2025, while a second
study said that increasing the effective rate—the rate actually paid by companies
after processing and transportation allowances have been factored in, along with
any royalty rate reductions—might decrease production on federal lands by less
than 1 percent per year. Some stakeholders said that several other factors could
influence the extent to which oil, gas, and coal production might decline. For
example, some stakeholders said current market conditions, the cost advantages
of different resources, and the regulatory burden associated with production on
federal lands could influence the extent to which production might decline.

Revenue. The oil and gas studies that GAO reviewed estimated that raising the
federal royalty rate could increase net federal revenue between $5 million and
$38 million per year. One of the studies stated that net federal revenue would
increase under three scenarios that modeled raising the royalty rate from the
current 12.5 percent to 16.67 percent, 18.75 percent, or 22.5 percent, while the
other study noted that the effect on federal revenue would initially be small but
would increase over time. Both coal studies suggested that a higher royalty rate
could lead to an increase in federal revenues. One of the studies suggested that
raising the royalty rate to 17 percent or 29 percent might increase federal
revenue by up to $365 million per year after 2025. The other study suggested
that increasing the effective rate could bring in an additional $141 million per
year in royalty revenue. Stakeholders GAO interviewed cited other factors that
could influence the extent to which raising federal royalty rates could increase
revenues—in particular, how bonus bids, another revenue source, could be
affected. Some of the stakeholders stated that companies would be more likely
to offer lower bids to obtain a lease for the rights to extract resources if they had
to pay higher royalties.

United States Government Accountability Office
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Comparison of State Qil and Gas Royalties in New Mexico and Other
Producing States. Prepared for New Mexico House Energy, Environment
and Natural Resources Committee.

HEADWATERS
EEoNemcs January 18, 2018

Dear Chair and Members of the Committee,

The purpose of this brief is to compare oil and gas royalty policy in New Mexico to other states that have
production on state trust lands.

Table 1 summarizes royalty rates paid by oil and gas companies for producing on federal and state lands
in 12 oil and gas producing states and federal onshore and offshore leases. Table 2 provides additional
information about deductions and incentives that can lower royalty rates on federal and state leases.

Oil and gas companies also pay a variety of production taxes to state and local governments based on the
value and/or volume of oil and gas extracted in each state. Figures 1 and 2 compare effective rates for oil
and gas production taxes paid to state and local governments in a variety states, including New Mexico.

Figure 1 measures total state and local tax revenue and federal and state royalty revenue as a share of the
total gross value of oil and gas production in each state. Figure 2 estimates the effective tax rate in each
state by comparing the gross value of oil production to the total value of state and local production tax
collections from a hypothetical unconventional oil well if it were completed in each state.

Summary Points

* Royalty rates paid to states are generally higher than royalties paid to the federal government for
onshore oil and gas production.

e The rates paid to states vary considerably, from a low of 12.5 percent to a high of 25 percent on
average. In general, royalty rates are higher in more productive plays.

e New Mexico’s royalty rates are lower than rates paid in several states, including Texas, but are on
par with average rates in many states.

e New Mexico’s effective rate for combined state and local government production taxes are
slightly lower than the effective rate paid in Texas and the average rate across producing states
covered in two studies.

Contact

Mark Haggerty

Headwaters Economics

(406) 570-5626
mark@headwaterseconomics.org
https://headwaterseconomics.org/




Federal and State Oil and Gas Royalty Rates

Table 1: Comparison of Qil and Gas Royalty Rates for Federal and State Leases?

Bonus

State Tax Base How Rate is Set Average Rate Deductions and Incentives Payment
Arkansas Negotiated 25%

Texas Gross Revenue  Fixed 25% Production incentives Yes
Louisiana Gross Revenue  Negotiated 21.9% Yes
Mississippi Negotiated 20%

Oklahoma Fixed 18.8% Yes
North Dakota 16.7 or 18.75% Yes
Federal Offshore  Gross Revenue  Negotiated 18.8% Deep gas Yes
New Mexico Variable Rates 12.5- 20% Stripper well and deep well incentives  Yes
Colorado Gross Revenue  Fixed Rate 16.7% Yes
Montana Gross Revenue  Fixed 16.7% Yes
Utah 12.5- 16.67% Yes
Wyoming Fixed 16.7% Economic considerations Yes
Alaska Net Revenue Fixed 12.5% Yes
Federal Onshore Gross Revenue  Negotiated 12.5% Economic considerations Yes

Table 2: Notes on Deductions and Incentives in Federal and State Royalty Policy

State

Deductions and Incentives

Texas

20% if production, in paying quantities, is established, brought onstream, and sales thereof are commenced
within the initial eighteen months of the primary term of the lease; 22.5% if production, in paying quantities, is
established, brought onstream, and sales thereof are commenced between the 19th and 24th month of the
primary term of the lease. If the initial well drilled is a dry hole: 20% if a second well is commenced and
production, in paying quantities, can be established, brought onstream, and sales thereof are commenced by
the end of the 21st month, as provided for in the lease; 22.5% if a second well is commenced and production, in
paying quantities, can be established, brought onstream, and sales thereof are commenced by the end of the
27th month, as provided forin the lease.

Louisiana

The statutory prescribed minimum royalty is 12.5%. However, royalties offered in recent lease sales have varied
between 12.5% and 61.1%.

Federal Offshore

Where applicable, deep gas and ultradeep gas royalty relief has been applied. Based on a threshold price.

New Mexico

Reduction to 5% for three years if: the production is: (a) from less than 5,000’ (b) has produced less than -
average of three (3) barrels of oil per day (<3 BOPD) during the preceding twelve (12) months & (c) has averaged
<5BOPD for any month during the preceding twelve months; - or - If the production is: (a) from formations
5,000' deep or deeper, (b) has produced less than an average <6 BOPD during the preceding twelve (12) months
& (c) has averaged <10 BOPD for any month during the preceding twelve months;

Wyoming

Royalty rate reductions can be made if leases are not sold or for cost recovery and economic reasons.

Alaska

Royalty is levied on gross wellhead revenue, referred to as the “field price.” If the oil, gas or associated
substance is sold off of the leased premises, the field price is calculated as the price realized less the actual and
reasonable transportation costs.

Federal Onshore

Royalty rate reductions may be granted by application to promote development, or whenever in his judgment
the leases cannot be successfully operated under the terms provide therein. The royalty rate reduction must
encourage the greatest ultimate recovery of

the resource and must be in the interest of conservation of natural resources (e.g. full recovery).




Comparison of State Production Taxes

Figure 1: Sources of Government Revenues as a Share of Oil and Gas Production Value in FY
20132
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Figure 2: Comparison of Production Tax Revenue Collected from a Typical Unconventional Oil
Well®
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Wyoming
Revenue: $2.3
Tax Rate:  11.7%

North Dakota
Revenue: $2.2
Tax Rate:  11.2%

Montana
Revenue: 515
Tax Rate: 7.6%

New Mexico

Revenue: $1.3

Tax Rate: 6.9%
Colorado

Revenue:  $13

Tax Rate: 6.8%

Revenue: $1.3
Tax Rate: 6.7%

Okiahoma
Revenue: $0.6
Tax Rate: 33%
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June 6, 2018

My name is Pam Eaton. | am senior advisor for Energy and Climate at The
Wilderness Society. | urge you to consider the broad values of our shared public
lands and expand your committee to include the voices and interests of people
and places who are not represented at this table today.

To start, | urge the Committee to reject the three recommendations from the
Onshore Oil and Gas Working Group to limit BLM’s environmental review and
public participation in oil and gas permitting under the National Environmental
Policy Act. Individually and together these recommendations—all aimed at
constraining how and when environmental reviews of oil and gas permitting are
conducted--could hide thousands of energy development decisions from public
scrutiny and oversight. These recommendations follow a deeply troubling trend of
this administration to significantly curb opportunities for people to be involved in
energy decisions that affect them. You should reject them.

These recommendations also fall outside the charter of the Royalty Policy
Committee which is “to ensure the public receives the full value of the natural
resources produced from Federal lands” and to provide advice “on the collection
of revenues derived from, the development of energy and mineral resources on
Federal and Indian lands.”

The Department of the Interior has justified the exclusion of environmental and
other public interest representatives from membership on this committee
claiming the committee does not deal with environmental policy. Yet this is the
second time this Committee has considered recommendations specifically aimed
at limiting environmental review and constraining implementation of the National
Environmental Policy Act. You should expand the membership of this committee
to include a broader and more diverse set of public interest representatives.

The Wilderness Society and our partners submitted a letter to the Committee
providing initial responses to the recommendations from the Onshore and
Offshore Oil and Gas Working Groups. We hope you all received copies of that



letter in advance of this meeting and that you will reject these proposals to
further shield energy development from proper environmental and fiscal
management.

Pamela Eaton

Senior Advisor, Energy and Climate
The Wilderness Society

1660 Wynkoop, Suite 850

Denver, CO 80202

303-802-1400
pam_eaton@tws.org




June 1, 2018

Delivered via email to roc@ios.doi.gov

Royalty Policy Committee
U.S. Department of the Interior

Re:  Response to Recommendations from the Planning, Analysis and Competitiveness
Subcommittee Regarding Onshore Oil and Gas Program.

Dear Royalty Policy Committee Members,

The following responses to recommendations made by the Planning, Analysis and
Competitiveness Subcommittee (PAC) of the Royalty Policy Committee regarding the
Department of the Interior’s onshore oil and gas program, as administered by the Bureau of Land
Management (BLM) are submitted by The Wilderness Society, NRDC, Western Organization of
Resource Councils, and Western Colorado Alliance.

At the outset, we note that our organizations’ capacity to provide robust and meaningful
comments on these recommendations is limited by the Royalty Policy Committee’s (RPC)
failure to provide for a fairly balanced and transparent decision-making process, particularly (1)
its failure to make RPC subcommittee and working group meetings and documents available to
the public; (2) its failure to provide adequate notice of Committee meetings and materials, and,;
(3) its exclusion of certain categories of public interest representatives from Committee
membership and deliberation. We urge the Committee to comply with all statutes, regulations,
and agency guidance governing RPC processes.

Notwithstanding the Committee’s inadequate provisions for transparency and public comment,
we have endeavored to respond to the aforementioned recommendations. We are concerned that
these recommendations would remove important safeguards that require evaluation of
environmental consequences, permit public oversight and ensure recovery of a fair return from
oil and gas companies leasing our public lands and minerals. Our responses to these
recommendations are discussed in detail below.

1. PAC Recommendation on Categorical Exclusions: The PAC recommended that BLM should
issue an Instruction Memorandum (IM), directing all field offices to issue Categorical
Exclusions (CX) when any of the Energy Policy Act of 2005 (EPAct) Section 390 criteria are
met to approve drilling of oil and gas wells. We note that the Western Energy Alliance has
also recommended a rulemaking, in addition to guidance, to direct BLM field offices that
uses of these CXs is mandatory, so that changes to both rules and policy are under
consideration.! These proposed changes would direct BLM field offices that use of these
CXs is mandatory — not up to the discretion of the agency or consideration of potential
impacts from approving drilling.

! RPC, Planning, Analysis, and Competitiveness Subcommittee Recommendations, available at
https://www.doi.gov/sites/doi.gov/files/uploads/pac_recommendations - with page numbers.pdf.
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Response: This recommendation, as well as the proposals from the Western Energy Alliance,
contradict the plain language of EPAct which states that use of the CXs is subject to a
“rebuttable presumption” that they apply. This common-sense backstop is vital to ensure that
drilling is not approved without considering environmental consequences and providing for
public review and input. CXs are generally reserved for extreme circumstances where it is
unequivocal that environmental analysis is unnecessary.

Notably, under current guidance, BLM is not required to involve the public or issue any public
decision documents concerning section 390 CXs.2 Consequently, the current application of these
CXs is at the discretion of the BLM without clarification on when they should not be used (i.e.,
where the presumption on their use can and should be rebutted) and not transparent. It would be
more useful for the RPC to reiterate the importance of BLM field staff using their discretion and
on-the-ground knowledge to determine when use of a CX is not appropriate, and when
environmental analysis and public review are necessary prior to approving drilling

The oil and gas industry is trying to make the use of section 390 CXs mandatory, which could
shield tens of thousands of future oil and gas wells from public scrutiny and oversight, as well as
from detailed environmental review.

Specifically, industry is proposing to:

e Make the use of section 390 CXs mandatory: Under industry’s proposal, the
presumption that a section 390 CX applies could only be rebutted when a well: (1) does
not meet one of section 390’s criteria; (2) is not authorized by the Mineral Leasing Act;
or (3) is not for the purpose of oil and gas exploration or development. This effectively
reads the “rebuttable presumption” standard out of the statute, and impermissibly
eliminates BLM’s discretion to not apply section 390 CXs when unique or
“extraordinary” circumstances exist.

e Eliminate “extraordinary circumstances” reviews: The proposal would prohibit BLM
from reviewing proposed section 390 CXs for “extraordinary circumstances,” as required
by the NEPA regulations.® These reviews ensure that when significant or unforeseen
environmental impacts are identified, oil and gas wells are thoroughly vetted through the
NEPA process.

e Further prevent public scrutiny and oversight of oil and gas development on public
lands: This proposal is just the latest attempt by the oil and gas industry to cut the public
out of the decision-making process. In January 2018, at the behest of industry, BLM
adopted a new leasing policy that makes NEPA compliance — and public participation —
optional for leasing on public lands.* If the section 390 CX proposal is adopted, then the
public could be excluded almost entirely from the decision-making process for leasing
and drilling on public lands.

2 BLM, NEPA Handbook H-1790-1, pp. 17-18 (Jan. 2008).

3 See 40 C.F.R. § 1508.4 (“Any procedures under this section [categorical exclusion] shall provide for extraordinary
circumstances in which a normally excluded action may have a significant environmental effect.”).

4 Darryl Fears, Trump administration tears down regulations to speed drilling on public land, Wash. Post, Feb. 1,
2018.



The Royalty Policy Committee should not support these recommendations. Industry is already
benefitting from these categorical exclusions and mandating their application is not only
unnecessary but also poses an unacceptable risk to the management of our shared public lands
and resources.

Since BLM is already issuing numerous CXs to the oil and gas industry (so many, in fact that the
Government Accountability Office found the agency was abusing this tool®), there is no need to
mandate their use and every reason to ensure needed evaluations are made prior to authorizing
drilling. Additionally, as of July 2017, industry was not utilizing nearly 8,000 drilling permits
approved by the BLM. Thus, the RPC should focus on providing incentives for industry to use
the permits (and leases) it already has, as well as ensuring that BLM retains the discretion to
conduct needed environmental reviews and involve the public prior to approving more drilling.

2. PAC Recommendation on Limiting Evaluation of Environmental Consequences from Oil and
Gas Development: The PAC has recommended that project-specific NEPA documents should
be scoped to the actual impact of the project, and limited to best-available information,
tiering to existing environmental analyses already analyzed in prior NEPA documents.
Project proponents should not be required to fund new research to produce data that goes
beyond the scope of the project.

Response: This recommendation is unnecessary, in addition to being arguably beyond the scope
of the RPC’s mandate. NEPA analysis is, by definition, limited to the scope of the impacts a
proposed action will have and can rely on previous analysis to the extent it is still accurate and
covers potential environmental consequences. Seeking to preemptively limit analysis, however,
is inconsistent with the requirements of NEPA to evaluate the direct, indirect and cumulative
impacts of a proposed action and to rely on current, scientifically accurate information. See, 40
C.F.R. §1508.8; 40 C.F.R. 8 1500.1(b). In order to comply with NEPA, agencies must have
sufficiently examined the evidence available and cannot conclude compacts will be minimal
otherwise. See, State of New Mexico v. Bureau of Land Management, 565 F.3d 683, 714-715
(10th Cir. 2009) (BLM cannot conclude that drilling will have minimal impacts to groundwater
without examining evidence to the contrary.), citing, National Audubon Society v. Department of
the Navy, 422 F.3d 174, 187 (4th Cir. 2005) (Where evidence in the record indicated possible
impacts on waterfowl, and no evidence pointed to the opposite conclusion, court could not find
that the agency had sufficiently examined the evidence before reaching its determination.).

Directing agencies to ignore these requirements is irresponsible, and could expose projects to
increased legal challenges. This recommendation is unnecessary and should not be adopted.

3. PAC Recommendation on Revising Onshore Orders 3, 4 and 5: The PAC has recommended
that BLM should make changes to onshore orders 3, 4, and 5 to reduce their “overly
burdensome nature.” The Onshore Working Group states that it “recognizes that there are

5> “BLM’s use of section 390 categorical exclusions has frequently been out of compliance with both the law and
BLM'’s guidance.” GAO, Greater Clarity Needed to Address Concerns with Categorical Exclusions for Oil and Gas
Development under Section 390 of the Act 23 (Sept. 2009).
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many needed updates in the onshore orders, but recommends a targeted rulemaking to fix the
retroactive aspects of the rule that threaten existing unitization and commingling agreements,
which can make older fields uneconomic.”

Response: Onshore Orders 3, 4 and 5 do not impose significant burdens, as the BLM
documented in its thorough rulemaking process when updating these orders. Rather, these orders
are designed to ensure accurate reporting and, consequently, accurate calculation and payment of
royalties. These proposed changes are inconsistent with the RPC’s mandate to maximize return
on oil and gas development on public lands. These recommendations should not be adopted, and
the updated orders should be maintained.

4. PAC Recommendation on Limiting NEPA Required on Wells Drilled into Federal Minerals:
The PAC has recommended that BLM should use the opportunity as it updates 1M 2009-78
to reduce the situations where the full NEPA process is required on non-federal wells that are
being drilled horizontally into a minority of federal minerals.

Response: Applicable guidance (such as Instruction Memorandum 2009-078) already limits the
contexts in which NEPA applies, but also recognizes that the presence of federal minerals may
require the application of NEPA as well as the Endangered Species Act and National Historic
Preservation Act. Further narrowing this direction risks needed environmental analysis.
Additionally, given the increased success and advances in horizontal drilling, this approach
would encourage operators to avoid federal environmental reviews by locating federal wells on
non-federal surface and/or mineral lands. Important federal interests in protecting air quality,
threatened species, and cultural resources would not be protected. This recommendation should
not be adopted to reduce compliant with these key federal laws.

5. PAC Recommendation on Upgrading Systems to Monitor Agreements: The PAC has
recommended that BLM should make upgrades to its systems (AFMSS 1l and LR2000) to
enable better monitoring of aging unitization and commingling agreements and quicker
processing.

Response: BLM should certainly be more actively monitoring the age of agreements, as well as
leases, not just to support “quicker processing” but also to ensure that expiring leases and
agreements are terminated, and that lease suspensions are not maintained beyond their intended
scope. BLM should not focus only on granting more authorizations and extending leases. The
agency must also ensure that units and leases are not permitted to remain in suspension or in
effect where companies are not producing paying quantities of oil and gas. We would draw the
RPC’s attention to a report produced by The Wilderness Society showing that there are
approximately 3.25 million acres of leases in suspension, many for decades, which is costing the
public rent and royalties, as well as unnecessarily tying up public lands.®

If the RPC adopts this recommendation, it should only do so in conjunction with recommending
that BLM also update its systems to monitor expiring leases, unitization/communitization
agreements and suspensions, to ensure they are not improperly extended.

® The Wilderness Society. (2015). Land Hoarders: How Stockpiling Leases is Costing Taxpayers. Available at:
https://wilderness.org/sites/default/files/TWS%20Hoarders%20Report-web.pdf
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6. PAC Recommendation on Granting Relief from Obligations to Pay Royalties on Production:
The PAC has recommended that BLM consider a broader set of factors when analyzing
royalty relief applications.

Response: If certain projects are not economic either at the outset or later in their existence, then
there should be no presumption in favor of approval or providing royalty relief. Under federal
law, there is no presumption in favor of development, and there are competing public interests in
providing for other economic development opportunities on public lands, as well as protecting
environmental and cultural values. under FLPMA to manage the public lands based on principles
of multiple use and sustained yield. The multiple-use mandate directs DOI to achieve “a
combination of balanced and diverse resource uses that takes into account the long-term needs of
future generations.” 43 U.S.C. 8 1702(c). Sustained yield further requires BLM to seek “the
achievement and maintenance in perpetuity of a high-level annual or regular periodic output of
the various renewable resources of the public lands consistent with multiple use.” 43 U.S.C. §
1702(h). This mandate is clear that uses such as outdoor recreation, fish and wildlife, grazing,
and wilderness are to be equally considered as multiple uses, along with energy development. 43
U.S.C. § 1702(1); see also, New Mexico ex rel. Richardson v. BLM, 565 F.3d 683, 710 (10th Cir.
2009) (“It is past doubt that the principle of multiple use does not require BLM to prioritize
development over other uses.”); Ore. Natural Desert Ass’n v. BLM, 625 F.3d 1092, 1122 (9th
Cir. 2010). Consequently, BLM may not manage public lands primarily for energy development.
Projects that are not economic should be wound down, consistent with reclamation obligations
and duties to restore public lands for other uses.

As noted above, the RPC is charged with ensuring a suitable return on development, as is the
Department of the Interior under the Mineral Leasing Act. This recommendation should not be
adopted based on its absolute inconsistency with the obligations of the Department of the Interior
and this committee.

We appreciate your consideration of these comments and hope to see the Royalty Policy
Committee focus on the ways it can provide a better return for oil and gas development on public
lands while ensuring any development is conducted in a responsible manner, consistent with the
Department of the Interior’s obligations as steward of our shared public lands.

Sincerely,

Pamela Eaton Theo Spencer

Senior Advisor, Energy and Climate
The Wilderness Society
pam_eaton@tws.org

Sara Kendall

Program Director

Western Organization of Resource Councils
sara@waorc.org

Senior Policy Advocate
Natural Resources Defense Council
tspencer@nrdc.org

Emily Hornbeck

Staff Director

Western Colorado Alliance
emily@wccongress.org
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Cc:

Roderick Eggert, Deputy Director, Division of Economics and Business Critical
Materials Institute, Colorado School of Mines, reggert@mines.edu

Monte Mills, Assistant Professor, University of Montana Law School,
monte.mills@umontana.edu

Van Romero, Vice President for Research and Economic Development, New Mexico
Institute of Mining and Technology, Van.Romero@nmt.edu

Daniel Rusz, Research Director of Coal Markets & Supply, Wood Mackenzie,
daniel.rusz@woodmac.com
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PRODUCTS-LILC

Leonardite Products mines and processes an oxidized lignite on private surface with a 1964 federal coal
lease. Leonardite is a humate; is sold to the fertilizer, foundry and oil industries. Leonardite is not used for
energy - nor is it associated with coal used for energy. Our business model is completely different than
coal. Yet we are subject to the unit value determination and benchmarks written for coal and our costs to
get this material in marketable condition are substantial. We are expected to pay an average of $18.66 per
sold ton. We don’t have that kind of margin.

There is a provision in the training manual suggesting the Office of Natural Resources Revenue and the
BLM can allow some allowances, however after working on this since 2010, we’ve not been able to find any
resolution. There is a solution here that will satisfy both the federal government and Leonardite Products-
short of taking this to the IBLA that will satisfy all parties. It may require interpretation of the processing
allowances and/or benchmarks.

Leonardite Products has several appeals filed with Office of Natural Resources Revenue. In February 2018,
ONRR denied our first appeal submitted in September 2013 and all the following appeals submitted
monthly. We have paid almost $450,000 on 90,077 tons severed (since 2006) and less than 63,000 tons
sold. ONRR suggests we pay them another $352,866.

[ believe ONRR had difficulty ruling on our appeals because they understand strictly applying rules and
regulations for coal on our company is not reasonable. It is common for the ONNR personnel and me to
suggest we are trying to put a square peg in a round hole. ONRR tells me the BLM could change their
position. BLM refers to the Royalty Rate Reduction and suggests I talk to ONRR. Despite a long
conversation and a promise to call me back, ONRR has not fulfilled that promise to return my call.

The BLM Royalty Rate Reduction petition was submitted to the Billings office in February 2014. It did
not advance to DC for four years. [ was told to expect a decision at the end of May. I've heard nothing.

We bought this company in 2008 and could not have discovered during due diligence the federal
government would be the biggest risk to the future of this company. Leonardite Products is a small
company- grossing just over $1million in leonardite sales per year. Our ability to be profitable and attract
capital to expand has been hampered by the royalties expected by the federal government. As a primary
sector business we are important to the local community; providing good paying jobs and diversifying the
economy.

Cherie Harms, President,
Leonardite Products
Williston, ND
701-471-2704 cell

Cherie@leonarditeproducts.com

June 6, 2018
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Comments by Ryan Alexander,

President, Taxpayers for Common Sense

at the third meeting of the
U.S. Department of the Interior - Royalty Policy Committee
June 6, 2018

Good afternoon Chairman DeVito and members of the Royalty Policy Committee (RPC). | am Ryan
Alexander, president of Taxpayers for Common Sense (TCS), a national, non-partisan budget watchdog
organization.

Since 1995, it has been a top priority of my organization to ensure that taxpayers receive fair market
compensation for natural resources extracted from federal lands and waters. An important source of
revenue for the federal government, royalties and fees from resource development must be applied,
collected, and accounted for in a fair and accurate manner. Taxpayers own the natural resources
extracted from our nation’s lands and waters and must receive a fair return for these assets.

Over the last two decades, TCS has produced detailed research and analysis documenting billions of
dollars in lost taxpayer revenue due to a largely opaque leasing and royalty collection system that
frequently undervalues our natural resources and keeps decisions and information from public view.

The Royalty Policy Committee has a unique opportunity to address the problems plaguing our system
and propose reforms that will help get taxpayers what we are due.

The waste of taxpayer-owned natural gas. Currently, taxpayers are losing out on hundreds of millions of
dollars in royalty-free natural gas that is leaked, vented, or flared from drilling operations on federal
land. In 2015, operators reported losing 36 billion cubic feet of natural gas on federal land, more than
three times what was lost in 2006. And by the Bureau of Land Management’s (BLM’s) admission, those
volumes are under-reported. According to our recent analysis of Office of Natural Resources Revenue
(ONRR) data, taxpayers received no royalties for roughly 90 percent of the natural gas vented or flared
on all federal lands in the last decade. We have not seen the RPC address this issue yet.

The BLM recently proposed a new rule to address the royalty treatment of lost gas, but it would only
perpetuate the problem. In particular, the proposed rule introduces a concept of “wasted oil and gas”
whereby taxpayer-owned oil and gas isn’t wasted if the cost of capturing it is more than the value of the
resources captured. That is, instead of more carefully setting standards for when operators can
reasonably be expected to prevent waste, the BLM chose to simply re-define “waste.” To the contrary,
the definition of waste is universal —it’s whenever assets or resources aren’t put to their most
productive use. To make the concept of waste dependent on the profitability of its prevention by any
operator, no matter how inefficient, is a terrible deviation from the BLM’s responsibility to manage
public resources in the public interest. We urge this committee to examine the issue and propose a
definition of waste that prioritizes the full recovery of resources, rather than the profits of oil and gas
companies.



The undervaluation of federal resources. In addition to determining when royalties should be imposed
on federal resources, how to value those resources is of utmost concern to taxpayers. Last year, ONRR
repealed a rulemaking regarding the valuation of federal oil, gas, and coal, which was finalized in 2016
after a five-year process. The rule was imperfect, but it would have corrected a number of problems in
the current system, such as how coal sold in non-arm’s-length transactions is valued, when index prices
should be used for valuing natural gas, and what transportation allowances are appropriate. The rule’s
repeal reduced royalty collections.

Yet at its last meeting, this committee endorsed recommendations that exclusively represent the
industry’s objections to the rule, and would further entrench problems in the valuation system. Several
pages from the justification materials for one recommendation were taken straight from one coal
company’s comments on the rulemaking.

Onshore and Offshore Royalty Rates. We were glad to see that the Department of the interior (DOI) has
not embraced the RPC recommendation to lower offshore royalty rates. Lowering the royalty rate would
have dramatically reduced taxpayer revenues for decades to come. The RPC should focus instead on
applying the 18.75 percent royalty rate across all offshore leases. Additionally, the RPC should propose
an onshore royalty rate increase. According to the Congressional Budget Office, “Raising the royalty rate
for onshore parcels to 18.75 percent to match the rate for offshore parcels would generate $200 million
in net federal income over the next 10 years....” And, “...the subsequent decrease in production on
federal lands would in all likelihood be small or negligible”

Coal Royalty Rate Decisions. In response to a 2013 inquiry from Congress, ONRR released a limited data
set that indicated the BLM had granted nearly 30 royalty rate reductions to coal leases on federal lands
in the prior two decades. Little is known about why these reductions were granted, how many coal
leases have reduced royalty rates now, and how much this is costing taxpayers in lost royalty revenue.
The RPC should examine DOI’s current practice of reducing royalty rates for coal leases and propose
protocol for how reductions requests should be justified and when they should be granted going
forward.

Idle Oil and Gas Leases. At present, large sections of federal lands and waters set aside for oil and gas
production sit idle, in part, because Interior policies don’t do enough to encourage diligent
development. At the end of fiscal year 2017, half of all onshore acres leased for oil and gas production
sat idle. As of May of this year, the same was true for 70 percent of active offshore oil and gas leases.
Some lag between a lease issuance and the beginning of exploration and development activities is
expected. But allowing companies to lock up parcels of land without developing them contradicts the
multiple-use principle that guides DOI’s management of federal lands. It can also prevent more eager
producers from bringing important energy resources to market.

Unfortunately, rather than preventing the stockpiling of idle federal lands and waters, current DOI
policies encourage it. In states like New Mexico and Texas, rental rates are raised after three to five
years if a lease is not yet in production. The BLM, however, sets its rental fees irrespective of a lease’s
producing status, and at rock bottom rates of $1.50 and $2.00 per acre. This committee should examine
how the BLM could alter its rental pricing to better encourage oil and gas development on federal lands.
To encourage offshore development, this committee should also explore setting a fee on nonproducing
parcels — a policy suggested by legislators of both parties in years past. Setting such a fee could raise
significant federal revenue for taxpayers. In 2016, The Congressional Budget Office estimated that a



S6/acre fee on nonproducing leases would yield $200 million in revenue over 10 years, with a negligible
effect on production.

Oil and Gas Measurement. One of the Planning, Analysis, and Competitiveness Subcommittee
recommendations presented at this meeting proposes that DOI rewrite Onshore Orders for Site Security,
Oil Measurement, and Gas Measurement (43 CFR 3173-75) and adopt, as replacements, industry
standards published by the American Petroleum Institute (APl) and Gas Processors Association (GPA).
This subcommittee recommendation is surprising because the cited Onshore Orders were recently
revised in response to a recommendation from an RPC subcommittee in 2007, and specifically
incorporated many of the APl and GPA standards. In these recent rulemakings, furthermore, after
including dozens of the APl and GPA standards, the BLM was careful to note where the standards were
either inadequate — neither prescribes how transducer performance specifications should be set, for
example — or unsuitable for BLM’s purposes. Not only does the new recommendation fail to
acknowledge this history (despite directions to the contrary), it also neglects to cite any specific reason
why the extensive adoption of the APl and GPA standards in the recent rulemakings was insufficient, or
harmful.

In addition, the suggestion that the BLM should put aside the result of rulemakings carried out by the
BLM with ample opportunity for public input, in favor of standards set by a third party with little or no
opportunity for public input, seems to entail the abdication of the agency’s authority and responsibility
to act on the public’s behalf.

We are not opposed to another review of the adequacy of the measurement standards, but more
justification is needed to explain why such a review is necessary. If such a review is conducted, there
should be a thorough assessment of whether the industry requirements are rigorous enough to meet
the requirements of federal law, and why the BLM’s prior determination of the standards’ inadequacy is
no longer valid. Automatically reverting to industry standards without a clear understanding of its
impact is not in the taxpayer interest.

Royalty Relief. Maximizing the recovery of public oil and gas resources from a reservoir after production
begins on a given lease is beneficial to oil and gas producers, energy markets, and taxpayers. We fully
support the recommendation that DOI clarify the process for how operators can apply for and receive
royalty relief for end-of-life assets under current statutory authority. The committee’s new
recommendation that DOI’s review of the royalty relief process should examine how new technologies
could factor into the justification for royalty relief also makes sense. It is imperative, however, that any
review of the royalty relief process, or any subsequent changes made to that process, should not lower
the standards for justifying or granting royalty relief. The benefit of royalty relief should be granted only
when an operator has sufficiently demonstrated that the economic benefits of production (including
previous production) are insufficient to cover documented costs. Decreasing the royalty rate on
production that would have otherwise occurred is completely contrary to the taxpayer interest and we
caution the RPC from insisting on any changes to current protocols that would encourage such practice.

Faulty Assumptions on Oil and Gas Revenue. The RPC’s recommendation to expedite the leasing of
Arctic National Wildlife Refuge (ANWR) lands during their last meeting in Houston did not include a full
debate on the potential revenue and liabilities expedited leasing would carry for taxpayers. It is also
ignores current market conditions and interest in development, and will likely lead to more undervalued
oil and gas leases sitting idle. TCS has written extensively on the subject, and our analysis has shown that



drilling in ANWR will not provide nearly the amount of revenue for taxpayers promised. Using extremely
generous assumptions for industry interest and bidding rates — both well above historical averages in
Alaska’s North Slope region — taxpayers would receive less than five percent of what is currently
expected. Instead of expediting oil and gas leasing in ANWR, DOI should take a step back and look at the
data.

DOI Transparency. The DOl is entrusted to manage federal natural resources on the public’s behalf, but
determining whether its actions actually serve the public interest is often impossible because of the
department’s stunning lack of transparency. Data that would provide insight into natural resource
production and management on federal lands is often inaccessible or available only at the summary
level. We have abundant first-hand experience requesting data and other information from DOI sub-
agencies that should be readily available and being unnecessarily shunted into the FOIA request process,
where our requests have at times languished for years.

This lack of transparency has direct bearing on the return DOI achieves for the development of federal
resources, and thus should be of great concern to the RPC. It's impossible for the RPC to advise the
Secretary on whether the public is receiving “the full value of the natural resources produced from
Federal lands,” as its charter indicates, when the process for determining coal royalty rate reductions,
the adequacy of bonus bids for onshore oil and gas leases, the fair market value of federal coal, and
numerous other decisions are shrouded in mystery. To inform its future work, the RPC should
immediately encourage DOI to provide more information on these resource management processes. To
better safeguard the public interest through transparency into the future, the RPC should also develop
disclosure standards for all DOI decisions that affect taxpayers’ return on federal resource development.
Those standards should include recommendations for the breadth, depth, and availability of data that
the DOI should provide the public.

Full and Balanced Debate. To ensure these issues and others receive full and fair debate, the RPC must
include a diverse set of perspectives. Unfortunately, the committee’s recommendations to date solely
reflect industry concerns and do not discuss or address taxpayer concerns of waste, mismanagement,
and undervaluation. TCS believes industry should have a seat at the table and their concerns should be
heard, but right now the RPC is only addressing and supporting industry recommendations. This is a
tremendous disservice to the American taxpayer and the Department of the Interior.

We hope going forward the committee will be able to put aside their private or professional interests
and put the nation’s resource owners—federal taxpayers— first.

#i#
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| submit the following op-ed, published today in U.S. News, as my public comment to the
Committee for its June 6, 2018 public meeting.

Sincerely,
Jayni Hein
Policy Director

Institute for Policy Integrity
NYU School of Law

Pushing for the Public Interest

The Department of the Interior is on the verge of selling public lands for a fraction of
their worth.

By Jayni Hein, Opinion contributor, U.S. News (June 6, 2018, at 10:26 a.m.).

Publicly owned lands in the United States contain many of the country's most iconic natural
areas as well as a wealth of natural resources. But these taxpayer-owned assets are on the verge
of being given away for a fraction of their true value in an effort to prop up the uneconomical
mining and drilling operations of some fossil-fuel companies, who clearly have the Department
of the Interior's ear.

Interior is required by law to earn "fair market value" for the use and development of public
natural resources, including coal, oil and natural gas. Royalties are a significant source of
revenue for the federal treasury and for states with mineral production, which receive a share of
federal royalties.
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An antiquated system established in the 1920's has allowed the fossil fuel industry to underpay
royalties for decades and deprive taxpayers of revenue that could support infrastructure projects,
public schools, and environmental protection. The Obama administration took several steps to
improve the system, including by closing a costly loophole that allowed coal firms to underpay
royalties by selling coal to their subsidiaries at artificially low prices. The change was expected
to save taxpayers up to $78 million every year.

But the Trump administration is working to undo these improvements. Today, the Department of
Interior's Royalty Policy Committee, a fraternity largely comprised of those with close ties to the
fossil fuel industry, will meet in New Mexico for a regularly scheduled meeting where they will
vote on policy recommendations.

The committee's charter directs it to ensure that the "public receives the full value of all natural
resources produced from Federal lands,” but the Committee appears intent on doing exactly the
opposite. Instead, it is myopically focused on advancing the interests of fossil fuel companies at
the expense of the public and our federal natural resources. In sessions led by coal executives,
the committee has focused on reinstating the coal valuation loophole, in order to avoid paying
royalties that are owed to the public.

One of the committee's most significant recommendations to-date was a proposal to lower the
deepwater offshore royalty rate, diverting more public money to fossil fuel companies. This
proposal was seen as so biased and unreasonable that Interior Secretary Ryan Zinke, who chose
the committee members, rejected their recommendation following political pressure and probing
as to what data could support such a federal giveaway. Taxpayers may have dodged that bullet,
but at today's meeting, the committee will discuss how Interior may be able to skirt the legal
requirements of the National Environmental Policy Act in order to accelerate drilling, and how to
encourage more discretionary royalty rate reductions for late-stage and "challenging™ leases.
These moves would further open the door to environmental damage, government giveaways and
industry self-dealing.

The committee's fossil fuel industry members are clearly looking out for themselves, but who is
looking out for the public?

When Secretary Zinke first announced the creation of the Royalty Policy Committee, he had the
potential to convene a diverse, informed group of stakeholders. Instead, he stacked the
committee's 20 primary and 18 alternate members with executives from fossil fuel industries,
representatives from Republican states, and fossil fuel industry-connected members of Native
American tribes. In a striking effort to exclude the public interest, Interior did not name a single
representative from an environmental, conservation or taxpayer advocacy group, even as these
organizations have been engaged in policy debates about fossil fuel leasing policies and fiscal
reform for years. These groups have repeatedly commented on the need for more public interest
participation on the committee; but adding insult to injury, Interior quietly added two individuals
to a subcommittee to "represent the public interest” from the Heritage Foundation and Americans
for Tax Reform, two organizations strongly opposed to regulation.
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The make-up and focus of the Royalty Policy Committee is part of a troubling pattern by this
administration that seeks to elevate fossil-fuel interests over the public interest. Secretary Zinke
has established other committees to craft policies that can enrich their own bottom line, such as
the "Made in America" Recreation Committee whose representatives overwhelmingly hail from
hotel, vehicle and hunting industries. Absent from this roster are any outdoor recreation
businesses that support conservation, like Patagonia and REI, both of which have publicly
opposed President Trump's unprecedented reduction of national monuments.

Interior is required to balance fossil fuel development with other equally important uses,
including preservation, recreation and renewable energy development. But instead of considering
these important values, the committee has recommended conducting new oil and gas lease sales
in the pristine Arctic National Wildlife Refuge, a recommendation that Interior recently
embraced.

Ultimately, the Royalty Policy Committee's focus on "energy dominance" has translated into
proposals that would reduce or avoid royalty payments, provide inefficient royalty rate
reductions, and pave the way for drilling in our most sensitive public lands, without properly
compensating the American people for the use of their resources. This is not government by the
people, for the people; it is self-dealing in plain sight.

Jayni Hein is the policy director at the Institute for Policy Integrity at New York University
School of Law, where she teaches natural resources law and policy.
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Teresa Seamster <ctc.seamster@gmail.com> Fri, Jun 8, 2018 at 11:38 AM
To: Vincent DeVito <rpc@ios.doi.gov>, Russell Begaye <russellbegaye@navajo-nsn.gov>, Jonathan Nez
<jonathannez@navajo-nsn.gov>

Dear Chairman Devito, Executive Director Schindler, Navajo President Begaye and Navajo Vice President Nez,

Please accept the findings and concerns of the Counselor Health Impact Assessment (HIA) / Hozhoogo'na'ada (HNDA)
Committee as part of your public comments regarding the reduction of royalty payments to tribes from oil and gas
production.

Our committee is half way through a one year study of health impacts due to well emission exposure in the tri-chapter
area of Counselor, Torreon-Star Lake and Ojo Encino. As our sampling data is currently undergoing lab analysis and
reports are not yet available, we are sending our preliminary summary that was presented to the NM Environment
Department Air Quality Bureau hearing on new construction permits on February 12, 2018.

The several thousand residents of this area have repeatedly requested and held public meetings and reported issues to
the Navajo Tribal Council and HEHS Committee, the BLM Farmington Field Office and the BLM Regional Office regarding
the health and economic harms being caused by the escalating oil production around the greater Chaco area.

In the interests of keeping our documentation focused, we emphasize that any reduction to the tiny royalty payments
actually received by the multiple allotment owners will further impoverish this area which includes Nageezi
(demographically the poorest community in the state). Once oil and gas take over an area, the impact is such that other
forms of rural economic development are curtailed and existing ranching and subsistence farming is severely impacted. In
the case of this Chaco area, the impact extends to the World Heritage Site of Chaco Culture National Historical Park with
drops in visitorship and park closures.

Please understand the ever spreading magnitude of this industry's impact on rural health, economy and culture and do
not endorse a reduction in royalties.

Respecitfully,

Teresa Seamster, EdS

Medical Researcher

Counselor HIA/HNDA Committee
PO Box 93

Counselor, NM 87018
ctc.seamster@gmail.com
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Fracking industry site near Greers Ferry Lake in Quitman, Arkansas in the
Fayetteville Shale region. ©2014 Julie Dermansky



The Compendium of Scientific, Medical, and Media Findings Demonstrating Risks and
Harms of Fracking (the Compendium) is a fully referenced compilation of the evidence
outlining the risks and harms of fracking. It is a public, open-access document that is housed on
the websites of Concerned Health Professionals of New York (www.concernedhealthny.org) and
Physicians for Social Responsibility (www.psr.org).

The four earlier editions of the Compendium have been used and referenced all over the world.
The Compendium has been twice translated into Spanish: independently in 2014 by a Madrid-
based environmental coalition, followed by an official translation of the third edition, which was
funded by the Heinrich B6ll Foundation and launched in Mexico City in May 2016. The
Compendium has been used in the European Union, South Africa, the United Kingdom,
Australia, Mexico, and Argentina.

About Concerned Health Professionals of New York

Concerned Health Professionals of New York (CHPNY) is an initiative by health professionals,
scientists, and medical organizations for raising science-based concerns about the impacts of
fracking on public health and safety. CHPNY provides educational resources and works to
ensure that careful consideration of science and health impacts are at the forefront of the fracking
debate.

About Physicians for Social Responsibility

Working for more than 50 years to create a healthy, just, and peaceful world for both present and
future generations, Physicians for Social Responsibility (PSR) uses medical and public health
expertise to educate and advocate on urgent issues that threaten human health and survival, with
the goals of reversing the trajectory towards climate change, protecting the public and the
environment from toxic chemicals, and addressing the health consequences of fossil fuels. PSR
was founded by physicians concerned about nuclear weapons, and the abolition of nuclear
weapons remains central to its mission.


http://www.concernedhealthny.org/
http://www.psr.org/
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About this Report

The Compendium is organized to be accessible to public officials, researchers, journalists, and
the public at large. The reader who wants to delve deeper can consult the reviews, studies, and
articles referenced herein. In addition, the Compendium is complemented by a fully searchable,
near-exhaustive citation database of peer-reviewed journal articles pertaining to shale gas and oil
extraction, the Repository for Oil and Gas Energy Research, that was developed by PSE Healthy
Energy and which is housed on its website (https://www.psehealthyenergy.org/our-work/shale-
gas-research-library/).

For this fifth edition of the Compendium, as before, we collected and compiled findings from
three sources: articles from peer-reviewed medical or scientific journals; investigative reports by
journalists; and reports from, or commissioned by, government agencies. Peer-reviewed articles
were identified through databases such as PubMed and Web of Science, and from within the PSE
Healthy Energy database. We included review articles when such reviews revealed new
understanding of the evidence. Our entries briefly describe studies that document harm, or risk of
harm, associated with fracking and summarize the principal findings. Entries do not include
detailed results or a critique of the strengths and weaknesses of each study. Because much of
medicine’s early understanding of new diseases and previously unsuspected epidemiological
correlations comes through assessment of case reports, we have included published case reports
and anecdotal reports when they are data-based and verifiable.

The studies and investigations referenced in the dated entries catalogued in Compilation of
Studies & Findings are current through December 2017. The footnoted citations here in the front
matter represent studies and articles that are not referenced in the Compendium itself or which
appeared as we go to press in March 2018.

Within the compiled entries, we have also provided references to articles appearing in the
popular press, when available, that describe the findings of the corresponding peer-reviewed
study. For this purpose, we sought out articles in the popular literature that expertly and plainly
reported on studies that were highly technical, especially if those articles included comments by
principal investigators on the significance of their findings. In such cases, footnotes for the peer-
reviewed study and the matching popular article appear together in one entry. We hope these
tandem references will make the findings more accessible to lay readers. Acronyms are spelled
out the first time they appear in each section.

News articles appearing as individual entries signify investigative reports by journalists
conducting original research. While advocacy organizations have compiled many useful reports
on the impacts of fracking, these, with few exceptions, do not appear in our Compendium unless
they provide otherwise inaccessible data. We also excluded papers that focused purely on
methodologies or instrumentation. For some sources, cross-referenced footnotes are provided, as
when wide-ranging government reports or peer-reviewed papers straddled two or more topics.

In our review of the data, seventeen compelling themes emerged; these serve as the
organizational structure of the Compendium. Readers will notice the ongoing upsurge in reported
problems and health impacts, making each section top-heavy with recent data. In accordance, the
Compendium is organized in reverse chronological order within sections, with the most recent
information first.



The Compendium focuses on topics most closely related to the public health and safety impacts
of unconventional gas and oil drilling and fracking. Additional risks and harms arise from
associated infrastructure and industrial activities that necessarily accompany drilling and
fracking operations. A detailed accounting of all these ancillary impacts is beyond the scope of
this document. Nevertheless, we include in this edition a section on risks from fracking
infrastructure that focuses on compressor stations, pipelines, silica sand mining operations,
natural gas storage facilities, and, for the first time, the manufacture and transportation of
liquefied natural gas (LNG).

Many other relevant concerns—such as oil trains, ethylene cracking facilities, natural gas power
plants, and use of fracked gas as a feedstock in petrochemical manufacturing—are not included
here. We hope to take up these issues in future editions. Similarly, this edition of the
Compendium does not examine the harms and risks posed by other forms of unconventional oil
and gas extraction, such as cyclic steaming (which uses pressurized, superheated water to release
oil), microwave extraction (which points microwave beams into shale formations to liquefy oil),
and artificial lift (which uses gasses, chemicals, or pumps to extract natural gas).

Given the rapidly expanding body of evidence related to the harms and risks of unconventional
oil and gas extraction, we plan to continue revising and updating the Compendium
approximately every year. It is a living document, housed on the websites of Concerned Health
Professionals of New York and Physicians for Social Responsibility, which serves as an
educational tool in important ongoing public and policy dialogues.

The Compendium is generally a volunteer project and has no dedicated funding; it was written
utilizing the experience and expertise of numerous health professionals and scientists who have
been involved in this issue for years.

We thank our external readers for their comments and suggestions: Casey Crandall; Barbara
Gottlieb; Robert Gould, MD; Jake Hayes, MA; Douglas Hendren, MD; Lee Ann Hill, MPH;
Robert Howarth, PhD; Anthony Ingraffea, PhD, PE; Adam Law, MD; Ryan Miller; Pouné
Saberi, MD, MPH; Todd L. Sack, MD; Seth Shonkoff, PhD, MPH.

We welcome your feedback and comments.
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Foreword to the Fifth Edition

The Compendium in Historical Context

The release of the first edition of the Compendium by Concerned Health Professionals of New
York in July 2014 coincided with a meteoric rise in the publication of new scientific studies
about the risks and harms of fracking. A second edition was released five months later, in
December 2014. This updated version included dozens of new studies that further explicated the
recurrent problems, data gaps, and ongoing uncertainties that natural gas and oil extraction via
hydraulic fracturing brings with it.

Almost concurrently, on December 17, 2014, the New York State Department of Health (NYS
DOH) released its own review of the public health impacts of fracking. This document served as
the foundation for a statewide ban on high-volume hydraulic fracturing (HVHF), announced by
New York Governor Andrew Cuomo on the same day. Its conclusions largely aligned with our
own:

[t is clear from the existing literature and experience that HVHF activity has resulted in
environmental impacts that are potentially adverse to public health. Until the science
provides sufficient information to determine the level of risk to public health from HVHF
and whether the risks can be adequately managed, HVHF should not proceed in New
York State. (See footnote 463.)

The third edition of the Compendium, released in October 2015 and compiled as a joint effort
with Physicians for Social Responsibility, included more than 100 new peer-reviewed studies as
well as the results of four substantive, multi-volume government reports on the impacts of
fracking. One, from the U.S. Environmental Protection Agency (EPA), focused on water. Two
from the state of California examined a wide array of impacts. And, from New York, the
Department of Environmental Conservation’s final environmental impact statement and
attendant Findings Statement—which, together, implemented New York’s statewide ban—
incorporated the earlier health review into a larger analysis of the impacts of fracking. The
Findings Statement made clear that no known regulatory framework can adequately mitigate the
multiple risks of fracking:

Even with the implementation of an extensive suite of mitigation measures...the
significant adverse public health and environmental impacts from allowing high-volume
hydraulic fracturing to proceed under any scenario cannot be adequately avoided or
minimized to the maximum extent practicable.... (See footnote 333.)

In December 2015, this third edition became the basis of invited testimony at several conferences
taking place concurrently with the United Nations’ climate talks in Paris. Those international
negotiations resulted in an historical international accord, the Paris Agreement, which recognizes
climate change as a grave threat to public health and establishes as a key goal the need to limit
global temperature increases to less than 2° Celsius. As such, the treaty articulates a new vision
for energy by compelling nations to monitor their greenhouse gas emissions and set increasingly



ambitious targets and timetables to reduce them. The United States ratified the Paris Agreement
on September 2, 2016.

The Compendium’s fourth edition was released in November 2016, just as the landmark Paris
Agreement went into force and just as several new studies conclusively demonstrated that
expansion of shale and oil gas extraction was incompatible with climate stability and the goal of
rapid decarbonization that it requires. All together, these data show that because of increasing
emissions of methane, a powerful heat-trapping gas, the United States was on track to miss its
own pledge under the Paris Agreement, namely, to reduce greenhouse gas emissions 26-28
percent by 2025, as compared to 2005 levels. (See footnotes 712, 713.)

Studies published in 2016 further indicated that methane leaks from U.S. oil and gas operations
were significantly higher than previously estimated, as were U.S. methane emissions overall,
which increased by more than 30 percent over a twelve year period. Most of this excess methane,
which is responsible for 30-60 percent of the recent upsurge of global atmospheric methane,
represents leaks from U.S. gas and oil operations. (See footnotes 714-716, 724, 733, 734.)

This fifth edition is being launched in a time of deep environmental retrenchment by the United
States government, with aggressive rollbacks of federal regulatory protections, sidelining of
environmental scientists, and government denial of the scientific consensus on climate change.
The current administration has announced a new era of “energy dominance” based on surging
domestic production—and export—of oil and natural gas, much of it extracted via fracking.
References to climate change have, in some cases, been removed altogether from U.S.
government websites, and greenhouse gas emissions must no longer be included in National
Environment Policy Act reviews.

On June 1, 2017, the White House announced its intent to withdraw from the Paris Climate
Agreement and oppose the Green Climate Fund, a financial mechanism that helps developing
nations fund investments that lower their dependence on fossil fuels. These changes have taken
place even as the American Meteorological Society released a major report that identified
climate change as a necessary condition for several recent extreme weather events® and even as
the Fourth National Climate Assessment—a quadrennial report compiled by 13 federal
agencies—confirmed that human activities, especially emissions of carbon dioxide and methane,
are the dominant cause for ongoing global warming:

It is extremely likely that human influence has been the dominant cause of the observed
warming since the mid-20™ century. For the warming over the last century, there is no
convincing alternative explanation supported by the extent of the observational evidence.
... Human emissions of carbon dioxide (CO-), methane (CH.), and other greenhouse
gases now overwhelm the influence of natural drivers on the external forcing of Earth’s
climate.?

! Herring, S. C., Christidis, N., Hoell, A., Kossin, J. P., Schreck I11, C. J., & Stott, P. A. (2017). Explaining extreme
events of 2016 from a climate perspective. Bulletin of the American Meteorological Society, 99(1), S1-S157.
Retrieved from http://www.ametsoc.net/eee/2016/2016_bams_eee_low_res.pdf

2 U.S. Global Change Research Program. (2017). Climate science special report: Fourth National Climate
Assessment, Volume 1. doi: 10.7930/J0964J6
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The many federal environmental rules rolled back in the United States in 2017 include those that
govern drilling and fracking operations. A 2016 rule that would have increased the royalties that
gas and oil companies must pay to drill on public lands was repealed. The Bureau of Land
Management’s Waste Prevention Rule, which requires companies drilling on public and tribal
lands to reduce methane leaks and cut back on flaring and venting, was suspended. In April, the
EPA canceled its Oil and Gas Methane Information Collection Request (ICR), which asked
operators of existing oil and gas facilities to identify and report methane leaks. In 2016, the ICR
had been the agency’s first step toward regulating methane leaks from existing oil and gas sites.

Similarly, in June, the EPA delayed implementation of the Oil and Gas 111b Methane Rule,
which limits methane emissions from new oil and gas drilling sites. After the D.C. Circuit Court
vacated that decision, Congress defunded the rule. In October, the EPA recommended the total
repeal of the Clean Power Plan, which calls for a 32 percent decrease in carbon emissions from
power plants by 2030 and creates incentives for states to invest in renewable energy. In
December, the U.S. Department of the Interior rescinded a 2015 rule that would have regulated
fracking on public lands by requiring disclosure of chemicals in fracking fluid and tightening
standards for well construction and wastewater disposal. Also in 2017, parts of the Arctic
National Wildlife Refuge were opened to oil and gas drilling, and the White House revoked
policies that had prevented the construction of the Dakota Access Pipeline, which now carries
fracked oil from the Bakken Shale basin to an oil storage hub in llinois.® 4 In January 2018, the
U.S. Department of the Interior directed its field officers to expedite the sale of federal leases to
the oil and gas industry by dismantling environmental protections for public lands.> ® Plans for
many recent federal environmental repeals are being contested in the courts.’

Expanding Knowledge Base

Even as we compiled entries for this fifth edition, the authors of the Compendium continued to
see evidence of, and appreciate, the rapid expanse of our knowledge base. The Compendium
exists within a moving stream of data. As is revealed in the Repository for Oil and Gas Energy
Research, the database of literature maintained by PSE Healthy Energy, the number of peer-

8 Harvard University Environmental Law Program. Environmental Regulation Rollback Tracker.
http://environment.law.harvard.edu/policy-initiative/requlatory-rollback-tracker/

4 Mooney, C. (2017, December 29). To round out a year of rollbacks, the Trump administration just repealed key
regulations on fracking. The Washington Post. Retrieved from https://www.washingtonpost.com/news/energy-
environment/wp/2017/12/29/to-round-out-a-year-of-rollbacks-the-trump-administration-just-repealed-key-
regulations-on-fracking/?utm_term=.f16b4db99128

5 U.S. Department of the Interior, Bureau of Land Management. (2018, January 31). Updating oil and gas leasing
reforms - land use planning and lease parcel reviews. IM 2018-034. Retrieved from https://www.blm.gov/policy/im-
2018-034

b Fears, D. (2018, February 1). Trump administration tears down regulations to speed drilling on public land. The
Washington Post. Retrieved from https://www.washingtonpost.com/news/energy-
environment/wp/2018/02/01/trump-administration-tears-down-regulations-to-speed-drilling-on-public-
land/?utm_term=.efb30819a90c

7 Groom, N. (2018, January 24). California to sue Trump administration for repeal of fracking rules. Reuters.
Retrieved from https://www.reuters.com/article/us-usa-california-fracking/california-to-sue-trump-administration-
for-repeal-of-fracking-rules-idUSKBN1FD2QS
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reviewed publications relevant to assessing the environmental, socioeconomic, and public health
impacts of shale gas development doubled between 2011 and 2012 and then doubled again
between 2012 and 2013.2 More than 90 percent of these publications have been published since
January 2013, with nearly one-quarter of the now more than 1,300 available studies published in
2017 alone.®

The available peer-reviewed literature reveals both potential and actual harms. Specifically, as
demonstrated by PSE’s statistical analysis of the body of scientific literature available from 2009
to 2015, 69 percent of original research studies on water quality found potential for, or actual
evidence of, water contamination; 87 percent of original research studies on air quality found
significant air pollutant emissions; and 84 percent of original research studies on human health
risks found signs of harm or indication of potential harm.°

Timeline of Bans and Moratoria

As a response to the proliferating evidence of the risks and harms of fracking—augmented by
increasing concern about the many remaining uncertainties—various countries, states, and
municipalities have instituted bans and moratoria.

France banned fracking in July 2011 and Bulgaria in January 2012. The state of Vermont banned
fracking in May 2012.

Following New York’s ban in December 2014, Scotland became the first country in Great
Britain to impose a formal moratorium on fracking in January 2015, after an expert panel
concluded that more study of fracking’s risks was needed. (In 2016, as part of the ongoing
moratorium process, the government of Scotland released a series of reports that reconfirmed the
evidence for potential contamination of air and water, threats to worker health from silica dust
exposure, and risks to the health of nearby residents. It further noted that the pursuit of
unconventional oil and gas extraction would make more difficult Scotland’s goal of meeting its
climate targets on greenhouse gas emissions.'! 12) Scotland’s moratorium became an effective
ban when it was extended “indefinitely” in October 2017.

8 PSE Healthy Energy (2016, April 20). The science on shale gas development infographic. Retrieved from
http://www.psehealthyenergy.org/data/PSE_FrackingStudy Summary Infographic_4-20-2016 00.jpg

9 PSE Healthy Energy. Repository for Oil and Gas Research (ROGER). https://www.psehealthyenergy.org/our-
work/shale-gas-research-library/

10 Hays, J., & Shonkoff, S. B. C. (2016). Toward an understanding of the environmental and public health impacts of
shale gas development: An analysis of the peer-reviewed scientific literature, 2009-2015. PLOS One, 11(4),
e0154164. doi: 10.1371/journal.pone.0154164

11 Health Protection Scotland. (2016, November). A health impact assessment of unconventional oil and gas in
Scotland, vol. 1. Retrieved from http://www.hps.scot.nhs.uk/resourcedocument.aspx?resourceid=3102

2 Committee on Climate Change. (2016, August). Scottish unconventional oil and gas: Compatibility with Scottish
greenhouse gas emissions targets. Retrieved from http://www.gov.scot/Resource/0050/00509324.pdf
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In February 2015 the government of Wales declared a moratorium on fracking “until it is proven

safe.” The Canadian province of New Brunswick declared a moratorium for similar reasons in
March 2015.

In July 2015, the Dutch government banned all shale gas fracking until 2020 on the grounds that
“research shows that there is uncertainty’ about impacts.

In September 2015, Northern Ireland and the Spanish region of Castile La Mancha both
effectively banned fracking via strategic planning policies.

In a December 2015 vote in favor of a report, Towards a European Energy Union, the plenary of
the European Parliament affirmed the incompatibility of shale gas extraction via hydraulic
fracturing with the European Union’s commitment to decarbonization, and it acknowledged
public concerns about the environmental and health impacts of fracking. While falling short of
an outright EU-wide moratorium on fracking, the report states that “it is questionable whether
hydraulic fracturing can be a viable technology in the European Union.”*?

In Florida, 85 municipalities have either banned fracking outright or passed resolutions opposing
it. In 2016, a bill that would have pre-empted local bans and opened the state to fracking was
voted down in a Florida legislative committee.

Also, in 2016, New Brunswick extended its moratorium on fracking “indefinitely,” citing
unresolved problems with the disposal of fracking wastewater, and in the Canadian province of
Newfoundland and Labrador, where a moratorium had been in place since 2013, a government-
appointed panel recommended that fracking remain “paused,” citing data gaps and unresolved
questions about the underlying geology.

In June 2016, Germany adopted a moratorium on “unconventional fracking” until 2021 but will
permit exploratory drilling research projects.

Also in 2016, California’s Butte and Alameda counties banned fracking, along with Monterey
County, which also banned all new oil drilling. (Santa Cruz, San Benito, and Mendocino
counties banned fracking in 2014.)

In August 2016, the Australian state of Victoria declared a permanent ban on fracking on the
grounds that the risks outweighed any potential benefits.

In September 2016, a California judge, arguing that the agency had failed to consider the dangers
of fracking, struck down a bid by the U.S. Bureau of Land Management to open one million
acres of public land in central California to oil drilling.

In November 2016, Winona County, Minnesota banned the mining of frack sand, a decision that
was upheld in district court in November 2017.

In December 2016, the Portland, Oregon City Council approved zoning code changes that
banned the construction of new fossil fuel projects, including terminals for storing and

13 Committee on Industry, Research and Energy. (2015, November 24). Report on Towards a European Energy
Union, A8-0341/2015. Retrieved from http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-
[[EP/ITEXT+REPORT+A8-2015-0341+0+DOC+XML+VO//EN

11


http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+REPORT+A8-2015-0341+0+DOC+XML+V0//EN
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+REPORT+A8-2015-0341+0+DOC+XML+V0//EN

transporting natural gas, and also prohibited the expansion of pre-existing facilities, including an
LNG plant.

Many more bans, moratoria, and restrictions were enacted or proposed in 2017. In April 2017,
Maryland became the third U.S. state to ban fracking when Governor Larry Hogan signed a ban
bill that was overwhelmingly approved by the state legislature. Maryland’s ban followed a two-
and-a-half-year statewide moratorium.

Also in April, Entre Rio passed the first province-wide ban on fracking in Argentina. This ban
follows 50 individual municipal bans and is intended to protect the Guarani Aquifer, which
extends beneath parts of Argentina, Brazil, Paraguay, and Uruguay.

In June 2017, France expanded its fracking ban to include a ban on all new oil and gas
exploration.

In July 2017, Ireland banned fracking when legislation was signed into law by the president. In
October, as the moratorium on fracking in Scotland was extended indefinitely, Canada’s Prince
Edward Island included a prohibition on fracking as part of its Water Act. According to
campaigners, Albania also enacted a national ban on fracking in 2017 but these reports are, as of
this writing, unconfirmed by official sources.

In December 2017, Australia’s North Territory government decided to delay a decision on
whether or not to extend or lift its own moratorium on fracking after a draft final report identified
multiple risks to water, land, tourism, and indigenous culture.

As we go to press in early 2018, the Delaware River Basin Commission (DRBC)—which
consists of governors from the four states of New York, New Jersey, Pennsylvania, and
Delaware together with the U.S. Army Corps of Engineers—has released a proposed rule to ban
fracking in the Delaware River watershed on the grounds that fracking exposes its waters to
“significant, immediate, and long-term risks” and has set a schedule for public hearings and
comments. As currently drafted, the rule has two loopholes: it does not ban the importation of
wastewater from fracking operations located outside the basin, nor does it prohibit water
withdrawals from the Delaware River and its tributaries for export and use in such operations.*
15 The longest free-flowing river in the Northeast, the Delaware River provides drinking water to
more than 15 million people (approximately 5 percent of the U.S population). About one-third of
the river system flows through shale formations. A de facto moratorium on fracking in the
Delaware River Basin has been in place since 2010.

In Connecticut, where no fracking takes place, ordinances prohibiting the storage or use of
imported fracking waste have been passed by 34 municipalities, with more public hearings
scheduled for early 2018. Vermont has banned the importation of fracking waste into the state.

14 Delaware River Basin Commission. (2017, November 30). Proposed new 18 CFR part 440—hydraulic fracturing
in shale formations. Retrieved from

http://www.nj.gov/drbc/library/documents/HydraulicFracturing/18CFR440 HydraulicFracturing_draft-for-
comment_113017.pdf

15 Hurdle, J. (2017, November 30). Fracking ban proposed for Delaware River basin; ‘significant risks’ cited.
Statelmpact Pennsylvania. Retrieved from https://stateimpact.npr.org/pennsylvania/2017/11/30/fracking-ban-
proposed-for-delaware-river-basin-significant-risks-cited/
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In sum, as evidence continues to mount of its environmental and public health costs, legislative
and governmental bodies are increasingly apprehensive about the risks and harms of fracking.

Nevertheless, in several notable cases, hard-won bans have been overturned. In May 2016, the
Colorado Supreme Court struck down local fracking bans in the cities of Fort Collins and
Longmont. In June 2015, citing concerns about noise impacts and the industrialization of rural
landscape, the county of Lancashire in northwest England halted plans for a major British
fracking operation; years previously, two wells—the first and only pair ever drilled in
Lancashire—had suffered well integrity failures and caused earthquakes. However, in 2016, the
national government overturned Lancashire’s ban, and drilling began in October 2017 despite
widespread, ongoing public opposition. Similarly, a fracking ban passed by the city of Denton,
Texas in November 2014 was invalidated in June 2015 by a state law, pushed by the oil and gas
industry, that prohibits Texas municipalities from passing local bans.
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Introduction to Fracking

Since the end of the 20" century, horizontal drilling has been combined with high-volume
hydraulic fracturing as novel technologies for extracting dispersed oil and natural gas, primarily
from shale bedrock, that would otherwise not flow to the surface. Typically, these
unconventional extraction methods (collectively known as “fracking”) take place on clustered
multi-well pads where individual well bores extend vertically down into the shale formation and
then turn horizontally, tunneling through the shale in various directions. These lateral tunnels can
extend a mile or more underground.

To liberate the gas (methane) or oil trapped inside the shale, many small explosive charges
followed by high volumes of pressurized fluid are sent into the shale layer to expand and extend
its many naturally occurring cracks, bedding planes, and faults. Silica sand grains (or sometimes
ceramic beads) are carried by the pressurized fluid into these spaces and remain there after the
pressure is released, acting to prop open these now-widened fissures in the shale and allowing
the methane or oil trapped within to flow up the well.

Fracking fluid consists of fresh water to which is added a sequence of chemicals that include
biocides, friction-reducers, gelling agents, anti-scaling, and anti-corrosion agents. Some of the
water used to frack wells remains trapped within the fractured zone and, as such, is permanently
removed from the hydrologic cycle. The remainder travels back up to the surface. This flowback
fluid contains not only the original chemical additives but also naturally occurring substances
carried up from the shale zone, which often include brine, heavy metals, and radioactive
elements.

Once in production, a fracked well continues to generate liquid throughout its lifetime. This
produced water, which contains many of the same toxic substances as flowback fluid, is a second
component of fracking waste, and it also requires containment and disposal. In addition, fracking
waste includes solid drilling cuttings, which are typically laced with various chemical substances
used to aid the drilling process. These cuttings, which can also contain radioactive elements, are
typically disposed in landfills.

As fracking operations in the United States have increased in frequency, size, and intensity, and
as the transport of extracted materials has expanded, a significant body of evidence has emerged
to demonstrate that these activities are dangerous to people and their communities in ways that
are difficult—and may prove impossible—to mitigate. Risks include adverse impacts on water,
air, agriculture, public health and safety, property values, climate stability, and economic vitality,
as well as earthquakes.

Researching these complex, large-scale industrialized activities—and the ancillary infrastructure
that supports them—takes time and has been hindered by institutional secrecy. Nonetheless,
research is gradually catching up to the last decade’s surge in fracking from shale. A growing
body of peer-reviewed studies, accident reports, and investigative articles has detailed specific,
quantifiable evidence of harm and has revealed fundamental problems with the entire life cycle
of operations associated with unconventional drilling, fracking, and fracked-gas infrastructure.
Industry studies, as well as independent analyses, indicate inherent engineering problems
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including uncontrolled and unpredictable fracturing, induced seismicity, extensive methane
leakage, and well casing and cement failures that cannot be prevented with currently available
materials and technologies.

Fracking-related problems also originate from sources independent of engineering. These include
habitat destruction; inadequate solutions for wastewater disposal; the presence of abandoned
wells or vertical fault lines that can serve as pathways for fluid migration into aquifers; and
standard operational industry norms (venting, flaring, blowdowns) that contribute to methane
releases and air pollution.

Earlier scientific predictions and anecdotal evidence are now bolstered by extensive empirical
data, confirming that the public health risks from unconventional gas and oil extraction are real,
the range of adverse environmental impacts wide, and the negative economic consequences
considerable. Our examination of the peer-reviewed medical and public health literature
uncovered no evidence that fracking can be practiced in a manner that does not threaten human
health.

Despite this emerging body of knowledge, industry secrecy, and government actions and inaction
continue to thwart scientific inquiry, leaving many potential problems—especially cumulative,
long-term risks—unidentified, unmonitored, and largely unexplored. This problem is
compounded by non-disclosure agreements, sealed court records, and legal settlements that
prevent families and their doctors from discussing injuries and illness. As a result, no
quantitative and comprehensive inventory of human hazards yet exists.

The long-entrenched problem of secrecy shows no sign of resolving. The identity of chemicals
used in fracking fluids remains proprietary and lies beyond the reach of federal right-to-know
legislation that governs other industries. The nation’s largest public database on chemicals used
in fracking operations, FracFocus, operates on a voluntary basis, and, while 23 states have
adopted it to serve as a de facto chemical disclosure registry, its data has, over time, become
increasingly less, rather than more, comprehensive and transparent. As documented in a 2016
study by a Harvard University team, rates of withheld information and claims of trade secrecy
have increased since FracFocus was first launched in 2011. (See footnotes 1082, 1083.)

The incomplete picture created by lack of transparency not withstanding, the evidence to date
indicates that fracking operations pose severe threats to health, both from water contamination
and from air pollution. In the United States, more than two billion gallons of water and fracking
fluids are injected daily under high pressure into the earth for the purpose of enabling oil and gas
extraction via fracking or, after the fracking is finished, to flush the extracted wastewater down
any of the 187,570 disposal wells across the country that accept oil and gas waste. (See footnote
542.) All of that two billion daily gallons of fluid is toxic, and it passes through our nation’s
groundwater aquifers on its way to the deep geological strata below where it demonstrably raises
the risk for earthquakes. In the air around drilling and fracking operations and their attendant
infrastructure, researchers have measured strikingly high levels of toxic pollutants, including the
potent carcinogen benzene and the chemical precursors of ground-level ozone (smog). In some
cases, concentrations of fracking-related air pollutants in communities where people live and
work exceed federal safety standards. Research shows that air emissions from fracking can drift
and pollute the air hundreds of miles downwind. (See footnotes 79-81.)
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About one-third of the natural gas inventory in the United States is used to generate electricity,
and, enabled by fracking, natural gas has, as of 2016, exceeded coal as the nation’s leading
source of electricity.'® With hydraulically fractured wells now producing more than two-thirds of
U.S. natural gas and half of U.S. crude oil, fracking’s “unconventional” techniques can no longer
be considered atypical nor can the question of their public health risks be considered
inconsequential .1’ 18

Drilling and fracking operations and their ancillary infrastructure have profoundly altered Earth’s
landscape. The flare stacks and artificial lights from major shale plays are visible from space,®
as is the upward buckling of Earth’s surface that is caused by the high-pressure injection of
fracking waste water into disposal wells.?°

The dramatic increase in fracking over the last decade in the United States has pushed oil and gas
extraction operations into heavily populated areas. At least six percent of the population—17.6
million Americans—now live within a mile of an active oil or gas well, a number that includes
1.4 million young children and 1.1 million elderly people.? 22 About 8.6 million people are
served by a drinking water source that is located within a mile from an unconventional well. (See
footnote 156.) Understanding the potential for exposure and accompanying adverse impacts is a
public health necessity.

16 Magill, B. (2016, May 6). Fracking hits milestone as natural gas use rises in U.S. Climate Central. Retrieved from
http://www.climatecentral.org/news/fracking-milestone-as-natural-gas-use-rises-20330

17'U.S. Energy Information Administration. (2016, May 5). Hydraulically fractured wells provide two-thirds of U.S.
natural gas production. Today in Energy. Retrieved from https://www.eia.gov/todayinenergy/detail.php?id=26112

18 U.S. Energy Information Administration. (2016, March 15). Hydraulic fracturing accounts for about half of
current U.S. crude oil production. Today in Energy. Retrieved from
https://www.eia.gov/todayinenergy/detail.php?id=26112

19 NASA Earth Observatory. (2016, March 23). Shale revolution: As clear as night and day. Retrieved from
http://earthobservatory.nasa.gov/IOTD/view.php?id=87725&src=eoa-iotd

2 Coglan, A. (2016, September 22). You can see fracking’s impact on Earth’s surface from space. New Scientist.
Retrieved from https://www.newscientist.com/article/2106886-you-can-see-frackings-impact-on-earths-surface-
from-space/

2L Czolowski, E. D., Santoro, R. L., Srebotnjak, T., & Shonkoff, S. B. C. (2017). Toward consistent methodology to
quantify populations in proximity to oil and gas development: A national spatial analysis and review. Environmental
Health Perspectives, 125(8). doi: 10.1289/EHP1535

22 Konkel, L. (2017). In the neighborhood of 18 million: Estimating how many people live near oil and gas wells.
Environmental Health Perspectives, 125(8). doi: 10.1289/EHP2553
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Emerging Trends

1) Growing evidence shows that regulations are simply not capable of preventing harm.

Studies reveal inherent problems in the natural gas extraction process, such as well integrity
failures caused by aging or the pressures of fracking itself, and in the waste disposal process.
These issues can lead to water contamination, air pollution with carcinogens and other toxic
chemicals, earthquakes, and a range of environmental and other stressors inflicted on
communities. Some of fracking’s many component parts—which include the subterranean
geological landscape itself—are simply not controllable.

Compounding the innate unpredictability of the fracking process: the number of wells and their
attendant infrastructure continue to proliferate, creating burgeoning cumulative impacts, and the
size of individual wells keep growing. With the horizontal portions of a single well now
extending as far as two miles or more underground, fluid injections, once typically three to five
million gallons per fracked well, can now easily reach 10 to 20 million gallons per well.

The injection of extreme volumes of fluids creates significant deformations in the shale that are
translated upwards, a mile or more, to the surface. Along the way, these “pressure bulbs” can
impact, in unpredictable ways, faults and fissures in the overlying rock strata, including strata
that intersect fresh water aquifers. Such pressure bulbs may mobilize contaminants left over from
previous drilling and mining activities. (See footnotes 224, 225.) No set of regulations can
obviate these potential impacts to groundwater. Similarly, no set of regulations can eliminate
earthquake risks. (See footnote 527.)

The state of California determined that fracking can have “significant and unavoidable” impacts
on air quality, including driving pollutants above levels that violate air quality standards. (See
footnote 72.) Similarly, in northeastern Colorado, ambient levels of atmospheric hydrocarbons
continued to increase even with tighter emission standards. (See footnote 85.)

Well sites leak far more methane and toxic vapors than previously understood, and they continue
to leak long after they are decommissioned. Abandoned wells are a significant source of methane
leakage into the atmosphere, and, based on findings from New York and Pennsylvania, may
exceed cumulative total leakage from oil and gas wells currently in production. Plugging
abandoned wells does not always reduce methane emissions, and cement plugs themselves
deteriorate over time. Further, many abandoned wells are unmapped and their locations
unknown. No state or federal agency routinely monitors methane leakage from abandoned wells.
(See footnotes 619, 624.)

Leakage rates among active wells are wildly variable: four percent of wells nationwide are
responsible for fully half of all methane emissions from drilling and fracking-related activities.
Predicting which wells will become “super-emitters” is not possible, according to a 2016 survey
of 8,000 wells using helicopters and infrared cameras. Further, much of this leakage is
engineered into the routine operation of fracking extraction, processing and transport
infrastructure, as when vapors are vented through release valves in order to regulate pressure.
(See footnotes 729, 730.)
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2) Fracking and the disposal of fracking waste threaten drinking water.

Cases of drinking water sources contaminated by drilling and fracking activities, or by associated
waste disposal, are now proven. EPA’s assessment of fracking’s impacts on drinking water
resources confirmed specific instances of water contamination caused by drilling and fracking-
related activities and identified the various pathways by which this contamination has occurred:
spills; discharge of fracking waste into rivers and streams; and underground migration of
chemicals, including gas, into drinking water wells.

Independently, researchers working in Texas found 19 different fracking-related contaminants—
including cancer-causing benzene—in hundreds of drinking water samples collected from the
aquifer overlying the heavily drilled Barnett Shale, thereby documenting widespread water
contamination. In Pennsylvania, a solvent used in fracking fluid was found in drinking water
wells near drilling and fracking operations known to have well casing problems. In California,
state regulators admitted that they had mistakenly allowed oil companies to inject drilling
wastewater into aquifers containing clean, potable water. (See footnotes 206, 210, 214.) A 2017
study found that fracking wastewater discharged into rivers and streams through treatment plants
created dozens of brominated and iodinated disinfection byproducts that are particularly toxic
and “raise concerns regarding human health.” (See footnote 141.)

As we go to press in early 2018, researchers reported on the discovery of opportunistic,
pathogenic bacteria in fracking-impacted water wells in Texas and raised questions about
fracking’s effects on the microbial ecology of aquifers.?® The Pennsylvania Department of
Environmental Protection determined that fracking wastewater that had leaked from a storage pit
contaminated groundwater and rendered a natural spring used for drinking water in Greene
County undrinkable.?* In Arkansas, researchers found that water withdrawals for fracking
operations can deplete streams, threaten drinking water supplies, damage aquatic life, and impact
recreation.?> %

3) Drilling and fracking contribute to toxic air pollution and smog (ground-level ozone) at
levels known to have health impacts.

Volatile organic compounds from drilling and fracking operations, together with nitrogen oxides,
are responsible for 17 percent of locally produced ozone in Colorado’s heavily drilled Front

2 Hildenbrand, Z., Santos, 1., & Schug, K. (2018, January 9). Detecting harmful pathogens in water: Characterizing
the link between fracking and water safety. Science Trends. https://sciencetrends.com/detecting-harmful-pathogens-
water-characterizing-link-fracking-water-safety/

24 Niedbala, B. (2018, January 16). W. Va. company fined $1.7 million for violations at 14 well sites in Greene
County. Observer-Reporter. Retrieved from https://observer-reporter.com/news/localnews/w-va-company-fined-
million-for-violations-at-well-sites/article_cclce344-faec-11e7-84ca-076df3832f29.html

% Entrekin, S., Trainor, A., Saiers, J., Patterson, L., Maloney, K., Fargione, J., . . .Ryan, J. N. (2018). Water stress
from high-volume hydraulic fracturing potentially threatens aquatic biodiversity and ecosystem services in
Arkansas, United States. Environmental Science & Technology. Advance online publication. doi:
10.1021/acs.est.7b03304.

% American Chemical Society. (2018, January 31). Potential impact of hydraulic fracturing on streams, downstream
recreation, drinking water. ScienceDaily. Retrieved from
https://www.sciencedaily.com/releases/2018/01/180131095656.htm
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Range. (See footnote 59.) Colorado has exceeded federal ozone limits for the past decade, a
period that corresponds to a boom in oil and gas drilling (See footnote 57.) Living near drilling
and fracking operations significantly increases asthma attacks for residents of Pennsylvania, with
those living near active gas wells 1.5-4 times more likely to suffer from asthma attacks than
those living farther away, with the closest group having the highest risk. (See footnotes 444,
445.)

The New York State Department of Environmental Conservation determined that fracking could
increase ozone levels in downwind areas of the state, potentially impacting the ability to
maintain air quality that meets ozone standards. (See footnote 333.) In California, fracking
occurs disproportionately in areas already suffering from serious air quality problems and can
drive ozone and other federally regulated air pollutants to levels that violate air quality standards.
(See footnotes 71, 72.) This increased air pollution and smog formation poses a serious risk to all
those already suffering from respiratory issues, such as children with asthma. With an average of
203 high-ozone days a year, intensely fracked Kern County, California, is the fifth-most ozone-
polluted county in the nation, according to the American Lung Association.

Several studies have documented a sharp uptick in atmospheric ethane, a gas that co-occurs with
methane and whose presence is attributable to emissions from oil and gas wells. This trend
reverses a previous, decades-long decline; if this rate continues, U.S. ethane levels are expected
to hit 1970s levels in about three years. Ethane is a potent precursor to ground-level ozone (See
footnote 56, 61-63.) Emissions from drill site flaring operations also contribute to ozone creation
and include several carcinogens, including benzene and formaldehyde. In 2016, the EPA
acknowledged that it had dramatically underestimated health-damaging air pollutants from
flaring operations. (See footnotes 55, 56.) A 2017 study of plume samples from gas flares in
North Dakota found that incomplete combustion from flaring is responsible for 20 percent of the
total emissions of methane and ethane from the Bakken shale fields, which is more than double
the expected value. (See footnote 51.)

4) Public health problems associated with drilling and fracking include poor birth
outcomes, reproductive and respiratory impacts, cancer risks, and occupational health and
safety problems.

Studies of mothers living near oil and gas extraction operations consistently find impairments to
infant health, including elevated risks for low birth weight and preterm birth. A 2017 study that
examined birth certificates for all 1.1 million infants born in Pennsylvania found poorer
indicators of infant health and significantly lower birth weights among babies born to mothers
living near fracking sites. A 2015 Pennsylvania study found a 40 percent increase in the risk of
preterm birth among infants born to mothers who lived nearby active drilling and fracking sites.
A 2014 Colorado study found elevated incidence of neural tube defects and congenital heart
defects. New studies in Texas and Colorado likewise found associations with infant deaths, high-
risk pregnancies, and low birth weight. A 2017 pilot study in British Columbia found elevated
levels of muconic acid—a marker of benzene exposure—in the urine of pregnant women living
near fracking sites. (See footnotes 434, 436, 450, 472.)
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An emerging body of evidence, from both human and animal studies, shows harm to fertility and
reproductive success from exposure to oil and gas operations, at least some of which may be
linked to the dozens of known endocrine-disrupting chemicals used in hydraulic fracturing. (See
footnotes 450, 1075, 1080, 1081.)

A 2017 Colorado study found higher rates of leukemia among children and young adults living
in areas dense with oil and gas wells, while a Yale University research team reported that
carcinogens involved in fracking operations had the potential to contaminate both air and water
in nearby communities in ways that may increase the risk of childhood leukemia. The Yale team
identified 55 known or possible carcinogens that may be released into air and water from
fracking operations. Of these, 20 are linked to leukemia or lymphoma. (See footnotes 441, 1063.)

Other documented adverse health indicators among residents living near drilling and fracking
operations variously include exacerbation of asthma as well as increased rates of hospitalization,
ambulance runs, emergency room visits, self-reported respiratory problems and rashes, motor
vehicle fatalities, trauma, drug abuse, and gonorrhea. Pennsylvania residents with the highest
exposure to active fracked gas wells were nearly twice as likely to experience a combination of
migraine headaches, chronic nasal and sinus symptoms, and severe fatigue. (See footnote 442.)

Among workers, risks include both accidents and toxic exposures. On-the-job fatalities from
accidents in the oil and gas industry are four to seven times the national average, with contract
workers at the highest risk. Occupational safety standards designed to minimize “the
consequences of catastrophic releases of toxic, reactive, flammable, or explosive chemicals” in
workplaces do not apply to the oil and gas industry due to legal exemptions.?” Fatality rates
among workers in the oil and gas extraction sector in North Dakota were seven times the national
fatality rates in this industry, which itself has more deaths from fires and explosions than any
other private industry. An increase in workplace deaths has accompanied the fracking boom in
West Virginia. On January 22, 2018, a natural gas rig exploded in southeastern Oklahoma,
killing five workers. As we go to press, the U.S. Chemical Safety Board has begun a full
investigation into this fatal explosion, in which the well’s blowout preventer failed, leading to an
uncontrolled release of natural gas during a pause in the drilling process.?® Between 2011 and
2016, at least 60 workers at oil and gas drilling sites in Oklahoma were killed on the job.

A new study from the University of Tennessee found that workers are exposed to hazardous and
carcinogenic air pollutants from multiple sources, with chemical storage tanks presenting the
highest cancer risk. Benzene has been detected in the urine of well-pad workers in Colorado and
Wyoming. The National Institute for Occupational Safety and Health named oil and gas
extraction industry workers among those at risk for silicosis, an incurable lung disease caused by
exposure to silica dust, from the silica sand that is used extensively in fracking operations. (See
footnotes 377, 415, 423.)

27 Jones, C. (2018, February 3). OSHA standards moot in Quinton rig explosion because of exemption for oil-and-
gas industry. Tulsa World. Retrieved from http://www.tulsaworld.com/news/state/osha-standards-moot-in-quinton-
rig-explosion-because-of-exemption/article_162d0efa-7860-5f4b-b982-ebdeb142c075.html

28 U.S. Chemical Safety Board. (2018, January 31). Update on the CSB’s ongoing investigation into the fatal gas
well explosion in Oklahoma. [Press release]. Retrieved from http://www.csb.gov/update-on-the-csbs-ongoing-
investigation-into-the-fatal-gas-well-explosion-in-oklahoma-/
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5) Natural gas is a threat to the climate.

From a greenhouse gas perspective, natural gas is not a cleaner fuel than coal and may be worse.
Methane is a much more potent greenhouse gas than formerly appreciated. The
Intergovernmental Panel on Climate Change estimates that, over a 20-year time frame, methane
can, pound for pound, trap 86 times more heat than carbon dioxide and is 34 times more potent a
greenhouse gas over a 100 year period. (See footnote 780.) Further, real-world methane leakage
rates from drilling and fracking operations greatly exceed earlier estimates. In the heavily drilled
Barnett Shale of northeastern Texas, methane emissions were shown to be 50 percent higher than
the EPA had estimated. Fracking operations and associated infrastructure contribute 71-85
percent of the methane emissions in the region.

Much of the methane emitted from drilling and fracking activities and associated infrastructure
originates not from accidental leaks but from losses that are inherent to the design of the
machinery or to normal operating use and are, therefore, not possible to mitigate. (See footnotes
848-850.) Inactive, abandoned wells are also significant methane emitters. Methane leakage at
the levels now being documented, using multiple approaches in measurement and modeling,
negates previously hypothesized benefits from burning methane instead of coal in most existing
power plants.

Methane leakage from oil and gas operations makes the urgent task of limiting global warming
to below levels called for in the Paris Climate Agreement increasingly difficult. Recent evidence
shows that methane emissions from the fossil fuel industry are 20-60 percent higher than
previously thought, and that a surge in atmospheric methane levels are now driving climate
impacts of rising human-caused greenhouse gases. As we go to press, a major new study led by
NASA researchers has confirmed that the sharp uptick in global methane since 2006 is largely
attributable to fossil fuel sources.?® Many climate researchers now call for a renewed emphasis
on reducing methane emissions to combat climate change. (See footnotes 710, 711.)

6) Earthquakes are a proven consequence of drilling and fracking-related activities in
many locations.

Several major studies, using different methodologies, have confirmed a causal link between the
injection of fracking wastewater in disposal wells and earthquake swarms. Using structural
geology analysis, a 2017 study of the Fort Worth basin showed that a recent swarm of small
earthquakes in northern Texas was originating in long-inactive, ancient fault lines in deep
formations where fracking wastewater is being injected; human activity is the only plausible
explanation. (See footnote 499.) Another recent study using satellite-based radar imagery
provided proof that the migration of fracking wastewater into faults increased pressures in ways
that triggered a 4.8-magnitude earthquake in east Texas in 2012, while a third study documented
the rupture of a fault plane that set off a 4.9-magnitude earthquake in Kansas in 2014

2 Worden, J. R., Bloom, A. A, Pandey, S., Jiang, Z., Worden, H. M., Walker, T. W., .. . Rockmann, R. (2017).
Reduced biomass burning emissions reconcile conflicting estimates of the post-2006 atmospheric methane budget.
Nature Communications, 2227. doi: 10.1038/s41467-017-02246-0.
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immediately following a rapid increase in fracking wastewater injection nearby. (See footnotes
522, 523.)

The number of earthquakes of magnitude 3.0 or higher has skyrocketed in Oklahoma since the
advent of the fracking boom, with fewer than two per year before 2009 and more than 900 in
2015 alone. The 5.8 earthquake that struck near Pawnee on September 3, 2016 was the strongest
in Oklahoma’s history. Felt by residents in five states, the Pawnee quake prompted a state of
emergency declaration and an order from state regulators to shut down 67 wastewater disposal
wells in the area. (See footnote 520, 521.) In October 2016, the EPA recommended a moratorium
on the underground injection of fracking wastewater in certain earthquake-prone parts of
Oklahoma because regulations had not worked to solve the problem. (See footnote 519.) On
November 6, 2013, a magnitude 5.0 earthquake struck Cushing, Oklahoma near the site of the
nation’s largest oil hub, where 60 million barrels of crude oil were stored. The quake injured one,
damaged more than 40 buildings, closed a school, and triggered evacuations. Oil infrastructure
was not damaged. Recent evidence shows that the process of fracking itself can trigger small
earthquakes, as several confirmed cases demonstrate.

7) Fracking infrastructure poses serious potential exposure risks to those living nearby.

Drilling and fracking activities are relatively short-term operations, but compressor stations are
semi-permanent facilities that pollute the air 24 hours a day as long as gas is flowing through
pipelines. Day-to-day emissions from compressor stations are subject to highly episodic
variations due to pressure changes and maintenance-related deliberate releases and can create
periods of potentially extreme exposures. Pipelines themselves can freeze, corrode, break, and
leak. Between January 2010 and November 2017, according to data from the federal Pipeline and
Hazardous Materials Safety Administration, pipeline incidents killed 100 people, injured 500,
prompted the evacuation of thousands, and leaked more than 17 billion cubic feet of methane.*
Low-pressure flow lines alone are responsible for more than 7,000 spills and leaks since 20009.
(See footnote 821.)

In the Upper Midwest, Wisconsin residents living near silica sand mining operations that service
the fracking industry reported dust exposure and respiratory problems. Silica dust is a known
cause of silicosis and lung cancer.

Fracking infrastructure in the United States also includes 400 underground gas storage facilities
in 31 states, with scant federal oversight and aging equipment. The four-month leak at the
nation’s fifth largest facility, Aliso Canyon in southern California, between October 2015 and
February 2016 resulted in exposures of large suburban population to an uncontrollable array of
chemicals. With a release of nearly 100,000 metric tons of methane, it became the worst methane
leak in U.S. history. (See footnote 873.)

30 Thompson, J. (2017, November 29). A map of $1.1 billion in natural gas pipeline leaks. High Country News.
Retrieved from http://www.hcn.org/issues/49.22/infographic-a-map-of-leaking-natural-gas-pipelines-across-the-
nation
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A major pollution source even before the blow-out, Aliso Canyon exposed residents in the region
to benzene spikes, high ongoing odorant releases, hydrogen sulfide at levels far above average
urban levels, and many other contaminants of concern. More than 8,000 households were
evacuated and relocated, with residents reporting multiple symptoms, including headaches,
nosebleeds, eye irritation, and nausea. Contaminated house dust became a contentious issue.
Measurement of airborne contaminants during the leak was intermittent and contained major
gaps. The Aliso Canyon facility reopened on July 31, 2017. Four months later, a gasket failure
led to a methane leak, and at least 15 residents noticed foul odors. As of early 2018, more than
two years after the original blow-out, the Aliso Canyon facility operates at only 28 percent of its
storage capacity, and the community still awaits the initiation of a mandated health study, which,
independent researchers say, must include attention to sub-chronic, cumulative exposures.

As we go to press, the California Council of Science and Technology has released a 910-page
report analyzing the safety risks of all 14 facilities in the state that store gas in depleted oil fields.
Among its findings: gas companies do not disclose the chemicals they are pumping underground;
state regulators lack necessary information to assess risks; and many wells servicing the storage
fields are 60 to 90 years old with no regulatory limit to the age of the well .3

LNG facilities—and the pipelines, coastal terminals, and ships that service them—are a growing
component of fracking infrastructure as the shale gas boom has allowed the United States to seek
long-term supply contracts for natural gas exports. In July 2017, the United Kingdom received its
first delivery of LNG from the Sabine Pass export terminal in Louisiana. The Cove Point LNG
export facility in Maryland is, as we go to press, preparing its first shipments of Marcellus Shale
gas, destined for Japan and India. Five other U.S. LNG export terminals are in the planning
stage.

LNG is purified methane in the form of a bubbling, super-cold liquid. It is created through the
capital-intensive, energy-intensive process of cryogenics and relies on evaporative cooling to
keep the methane chilled during transport. Explosive and with the ability to flash-freeze human
flesh, LNG creates acute security and public safety risks. Its greenhouse gas emissions are 30
percent higher than conventional natural gas due to refrigeration, venting, leaks, and flaring, used
to control pressure during regasification. The need to strip volatile impurities such as benzene
from the gas prior to chilling it also makes LNG liquefaction plants a source of toxic air
pollutants. (See footnotes 910-26.)

8) Drilling and fracking activities can bring naturally occurring radioactive materials to
the surface.

Exposure to increased radiation levels from fracking materials is a risk for both workers and
residents. A study demonstrated that radon levels in Pennsylvania homes rose since the advent of
the fracking boom, and buildings in heavily drilled areas had significantly higher radon readings

31 Birkholzer, J., & Long, J. C. S., Report Steering Committee Co-Chairs, California Council of Science and
Technology. (2018, January 18). Long-term viability of underground natural gas storage in California: an
independent review of scientific and technical information. Retrieved from
http://ccst.us/publications/2018/Full%20Technical%20Report%20v2.pdf
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than areas without well pads—a discrepancy that did not exist before 2004. University of lowa
researchers documented a variety of radioactive substances including radium, thorium, and
uranium in fracking wastewater and determined that their radioactivity increased over time; they
warned that radioactive decay products can potentially contaminate recreational, agricultural, and
residential areas.

The New York State Department of Environmental Conservation’s “Findings Statement” noted
that naturally occurring radioactive materials (NORM) are brought to the surface “in the cuttings,
flowback water and production brine. . . . [T]he build-up of NORM in pipes and equipment has
the potential to cause a significant adverse impact because it could expose workers handling
pipes, for cleaning or maintenance, to increased radiation levels.” (See footnotes 333, 347-371.)

9) The risks posed by fracking in California are unique.

Hydraulic fracturing in California is practiced differently than in other states, making its risks
different, as well. Wells are more likely to be vertical rather than horizontal, and the oil-
containing rock layer is shallower. Hence, much less water is used per well for fracking as
compared to other states. However, the fracking fluid used is much more chemically
concentrated, the fracking zones are located closer to overlying aquifers, and the risk of a
fracture reaching groundwater is higher. California is the only state that allows fracking waste to
be held in unlined, open pits, which creates risks for both air and groundwater contamination. As
of January 2017, 1,000 such pits were operational, with 400 lacking required state permits. The
vast majority are located in Kern County.3? In 2014, the discovery that companies had, for years,
been wrongly allowed to inject fracking waste directly into California’s freshwater aquifers led
to the closing of 175 disposal wells. Impacts on drinking water are unknown. (See footnotes 144,
145.)

Most new fracking operations in California take place in areas with a long history of oil
extraction. A high density of old and abandoned wells provides potential leakage pathways,
should fractures intersect with them. And although fracking requires considerably less water per
well in California, it takes place disproportionately in areas of severe water shortages and can
compete with municipal and agricultural needs for freshwater.

The combination of ongoing drought and lack of disposal options has resulted in the diversion of
fracking wastewater to farmers for irrigation of crops, raising concerns about contaminated water
potentially affecting food crops and draining into groundwater. Investigative reports in 2015
revealed that Chevron Corporation piped 21 million gallons of recycled oil and gas wastewater
per day to farmers for crop irrigation. Tests showed the presence of several volatile organic
compounds, including acetone, which is linked, in lab studies, to kidney, liver, and nerve
damage. (See footnotes 675-677.)

These factors project fracking’s impacts onto geographically distant populations, especially in
cases when wastewater is diverted for use in crop irrigation and livestock watering. Food is a
troubling possible exposure route to fracking chemicals, in part because so little is known about

32 California Water Boards. (2017, January 31). Produced water pond status report. Retrieved from
https://www.waterboards.ca.gov/water _issues/programs/groundwater/sb4/docs/pond_rpt 0117 fnl.pdf
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these chemicals. According to a hazard assessment of chemicals used in California oil drilling
operations that reuse wastewater for livestock watering and other agricultural purposes, more
than one-third of the 173 chemicals used are classified as trade secret. Their identities are
entirely unknown. Of the remainder, ten are likely carcinogens, 22 are toxic air contaminants,
and 14 had no toxicity data available. Estimating risks to consumers of the food produced with
wastewater irrigation is thus not possible. (See footnote 670.)

The other area in California where fracking is concentrated, the Los Angeles Basin, is located
directly under one of the most populous cities in the world. At least 1.7 million people in Los
Angeles live or work within one mile of an active oil or gas well. California does not currently
limit how close to residences or schools drilling and fracking activities can be conducted. A new
study shows that many of the same chemicals used to stimulate wells during fracking operations
are also used in urban oil wells located in densely populated areas of southern California. (See
footnote 150.)

10) Fracking in Florida presents many unknowns.

Gas and oil drilling in Florida, now only a minor industry, is currently concentrated in two areas:
the western Panhandle near Pensacola and the Everglades area of southwest Florida. So far,
fracking has been used at least once—in 2013 at a test well located in the Corkscrew Swamp
Sanctuary near Naples in Collier County. The Texas company that fracked this well, using high-
pressure acid fracturing techniques to dissolve the bedrock, received a cease and desist order
from the Florida Department of Environmental Protection.®® Renewed interest in oil and gas
exploration in Florida has prompted public debate about fracking and whether to promulgate
state regulations or prohibit it outright.

Florida has more available groundwater than any other state; it is the drinking water source for
93 percent of Florida’s population. Groundwater is also pumped to irrigate crops and provide
frost protection to winter crops. Most of this water is held in the Floridan Aquifer, which extends
across the entire peninsula and into parts of Georgia, Alabama, and South Carolina. This aquifer
provides drinking water to ten million people in both rural and urban communities, including
residents of several major cities: Gainesville, Jacksonville, Orlando, Tallahassee, and Tampa.
Overlain by smaller, shallower aquifers in southern Florida, it is a highly permeable, highly
interconnected subterranean system, with water moving rapidly in multiple directions through
massive shelves of limestone, which represent the dissolved shells and fossilized skeletons of
prehistoric marine organisms. Honeycombed with pores, fissures, joints, and caves, the

33 Could leftover wastewater from balky oil well end up a health hazard? (2015, January 1). Naples Daily News.
Retrieved from http://archive.naplesnews.com/news/local/could-leftover-wastewater-from-balky-oil-well-end-up-a-
health-hazard-ep-853723380-335781721.html/
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underground terrain of the Floridan Aquifer resembles a vast, brittle, sponge partly covered with
sand and clay. Springs and sinkholes are common.3* 3°

It is not known whether fracking in Florida could induce sinkholes to open up or whether
alterations in underground pressures could cause springs to go dry. Certainly, Florida’s porous
geology makes it vulnerable to groundwater contamination. Crumbly, soluble limestone offers
pathways for contaminants spilled on the surface to travel deep into the aquifer, where they can
be dispersed over great distances by the aquifer’s river-like currents. A 2003 experiment with a
dye tracer showed the special susceptibility of Florida’s groundwater to potential contamination:
within a few hours, the red dye traveled through the aquifer a distance (330 feet) that researchers
had presumed would take days.®

Compounding these risks, Florida’s exposure to hurricanes makes it vulnerable to spills of
fracking-related chemicals. In August 2017, flooding from Hurricane Harvey shut down fracking
sites in Texas and triggered 31 separate spills at wells, storage tanks, and pipelines. (See
footnotes 645-647.)

As of early 2018, it is unclear where Florida would send any potential fracking wastewater for
treatment and/or for underground injection. Florida currently injects other types of liquid waste
into disposal wells that are located above, rather than below, oil- and gas-producing zones. The
injection of fracking waste in these same shallower layers may make earthquakes less likely
than, for example, in Oklahoma (where it is injected into deep formations), but it would also
locate that waste closer to the aquifers, which are poorly mapped. To undertake the necessary
study to determine how securely Florida’s geological formations could contain wastewater from
drilling and fracking operations and protect drinking water would be, in the words of two
geophysicists, “a monumental task requiring full-time work...for decades.”” There are reasons
to be concerned. In South Florida in the 1990s, 20 stringently regulated disposal wells failed and
leaked sewage waste into the Upper Floridan Aquifer, a potential future source of drinking water
for Miami.®

11) The economic instabilities of fracking further exacerbate public health risks.

Real-life challenges to the industry’s arguments that fracking is good business are increasingly
apparent. Independent economic analyses show that the promise of local job creation has been

3 Johnson, R. H., & Bush, P. W. (2013, September 4). Summary of the hydrology of the Floridan Aquifer System in
Florida and in parts of Georgia, South Carolina, and Alabama. U.S. Geological Survey Professional Paper 1403-A.
Retrieved from https://sofia.usgs.gov/publications/papers/pp1403a/

% Tihansky, A. B., & Knochenmus, L. A. (2001, February 13). Karst features and hydrogeology in west-central
Florida. U.S. Geological Survey Water-Resources Investigations Report 01-4011. Retrieved from
https://water.usgs.gov/ogw/karst/kigconference/abt_karstfeatures.htm

36 Miami-Dade County Wellfield Technical Work Group. (2017, July 31). Final Report. Retrieved from
http://ecmrer.miamidade.gov:8080/reports/WellfieldTechnicalWorkgroupReportJuly2017.pdf

37 Russo, R., & Screaton, E. (2016, May 9). Should Florida ‘frack’ its limestone for oil and gas? Two geophysicists
weigh in. University of Florida News. Retrieved from http://news.ufl.edu/articles/2016/05/should-florida-frack-its-
limestone-for-oil-and-gas-two-geophysicists-weigh-in.php

38 Lustgarten, A. (2012, June 21). Injection wells: the poison beneath us. ProPublica. Retrieved from:
https://www.propublica.org/article/injection-wells-the-poison-beneath-us
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greatly exaggerated, with many jobs going to out-of-area workers. Reports show that oil and gas
jobs will increasingly be lost to automation. With the arrival of drilling and fracking operations,
communities have experienced steep increases in rates of crime, including sex trafficking, rape,
assault, drunk driving, drug abuse, and violent victimization—all of which carry public health
consequences, especially for women. Social costs include road damage, failed local businesses,
and strains on law enforcement and municipal services. School districts report increased stress.
Economic analyses have found that drilling and fracking threaten property values and can
diminish tax revenues for local governments. Additionally, drilling and fracking pose an inherent
conflict with mortgages and property insurance due to the hazardous materials used and the
associated risks.

Throughout its history, the tempo of drilling and fracking operations in the United States has
fluctuated markedly. Since 2014, when oil prices dropped precipitously, oil and gas operations
have struggled to make a profit. In March 2016, the number of working gas rigs fell to its lowest
level since record-keeping began in 1987. Downturns, however, do not necessarily translate into
less risk and exposure to harm for those living in frontline communities. In spite of fewer drill
rigs, injections of fracking wastewater increased in Ohio by 15 percent in 2015, likely because
operators began drilling wells with longer lateral pipelines to access more gas or oil per well,
generating more waste even as the pace of drilling slowed. (See footnote 188.) Indeed, according
to data provided to investors, the average amount of water used to frack a single well has more
than doubled between 2013 and 2016 due to longer laterals and more intensive fracking.

Further, orphaned wells left behind by industry during energy price downturns or after
bankruptcy are poorly monitored and, as conduits for gas and fluid leakage, become health and
safety threats. Some have exploded.*

In 2017, the rate of active shale gas drilling in the United States was, once again, on the
upswing.® In spite of this uptick, output from two major basins has fallen, likely because easy-
to-access gas has already been extracted.*! Because the production of individual wells declines
precipitously over the course of a few years, operators must continue drilling new wells at a
rapid pace to maintain output.

The unstable economic fundamentals of the industry as a whole have multiple consequences for
public health and safety as cumulative impacts mount from wells, both old and new. Weak
prices, difficulty generating positive cash flow, short-lived well production, and falling output
have led drilling companies to reduce the value of their assets by billions of dollars. Concerns
arise that these losses will lead to large-scale firings, cutbacks in safety measures, and landscapes
pock-marked by hastily abandoned wells in need of remediation and long-term monitoring.

39 Zoffos, J. (2018, January 16). ‘Orphaned’ oil and gas wells are on the rise.” High Country News. Retrieved from
http://www.hcn.org/articles/energy-industry-orphaned-oil-and-gas-wells-are-on-the-rise

0 Sisk, A. (2017, December 29). Pennsylvania’s gas fields ramp up for more drilling in 2018. Statelmpact
Pennsylvania. Retrieved from https://stateimpact.npr.org/pennsylvania/2017/12/29/pennsylvanias-gas-fields-ramp-
up-for-more-drilling-in-2018/

41 Montgomery, J. B., & O’Sullivan, F. M. (2017). Spatial variability of tight oil well productivity and the impact of
technology. Applied Energy, 195, 344-55. doi: 10.1016/j.apenergy.2017.03.038.
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12) Fracking raises issues of environmental justice.

Inequalities in opportunities to participate in environmental decision-making and uneven impacts
of environmental hazards along racial and socioeconomic lines are signature issues of
environmental justice. Although not yet fully characterized, emerging evidence reveals that, in
several regions where fracking is practiced, well pads and associated infrastructure are
disproportionately sited in non-white and low-income communities.

A pattern of racially biased permitting was documented in the heavily fracked Eagle Ford area of
southern Texas where a public health research team showed that disposal wells for fracking
wastewater were more than twice as common in areas where residents are more than 80 percent
people of color than in majority white communities.*? Since 2007, more than 1,000 waste
disposal wells have been permitted in the Eagle Ford Shale region where groundwater is the
primary source of drinking water.** Another recent study looked at economic disparities in the
intensely drilled northern Texas city of Denton and found that those benefiting most from
Denton’s mineral wealth tended to live elsewhere, while the environmental burdens remained
local and fell hardest on those who did not have a voice in mineral-leasing decisions. “Non-
mineral owners are essentially excluded from the private decisions, as the mineral owners not
only receive the direct monetary benefits, but also hold a great deal of state-sanctioned power to
decide if and how [shale gas development] proceeds.”**

Poor communities of color are disproportionately affected by drilling activities in California. Of
Los Angeles residents living within a quarter mile of a well, more than 90 percent are people of
color. In November 2015, civic groups led by youth sued the city of Los Angeles for racial
discrimination based on allegations of a preferential permitting process and unequal regulatory
enforcement for oil wells located in neighborhoods of color. Together, these differential practices
have resulted in a higher concentration of wells with fewer environmental protections in black
and Latino communities.*® South Coast Air Quality Management District records show that oil-
drilling operations in Los Angeles neighborhoods released into the air 21 million pounds of toxic
chemicals between June 2013 and February 2017. These emissions included crystalline silica,
hydrofluoric acid, and formaldehyde.*® Across California, gas-fired power plants are
disproportionately located in disadvantaged communities, as classified by an environmental
justice screening tool developed by the state Office of Environmental Health Hazard
Assessment.*’

42 Johnston, J. E., Werder, E., & Sebastian, D. (2016). Wastewater disposal wells, fracking, and environmental
justice in southern Texas. American Journal of Public Health, 106(3). doi: 10.2105/AJPH.2015.303000

43 Bienkowski, B. (2016, February 3). Poor, minorities carry the burden of frack waste in South Texas.
Environmental Health News. Retrieved from http://www.environmentalhealthnews.org/ehs/news/2016/feb/fracking-
waste-eagle-ford-texas-hispanic-environmental-justice

4 Fry, M., Briggle, A., & Kincaid, J. (2015). Fracking and environmental (in)justice in a Texas city. Ecological
Economics, 117. doi: 10.1016/j.ecolecon.2015.06.012

% Reyes, E. A. (2015, November 6). Environmental advocates sue L.A., accusing it of “rubber stamping” oil drilling
plans. Los Angeles Times. Retrieved from http://www.latimes.com/local/lanow/la-me-In-lawsuit-oil-drilling-
20151106-story.html

46 Fleming, J. C., & Kim, C. (2017, December 13). Danger next door: The top 12 air toxics used for neighborhood
oil drilling in Los Angeles. Retrieved from
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Retrieved from https://www.psehealthyenergy.org/wp-content/uploads/2017/04/CA.EJ_.Gas_.Plants.pdf
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Another study found a higher concentration of drilling and fracking operations in impoverished
communities throughout the state of Pennsylvania as well as in localized areas of West Virginia,
but it did not find differences with respect to race. “The results demonstrate that the
environmental injustice occurs in areas with unconventional wells in Pennsylvania with respect
to the poor population.”® These findings are supported by census tract data in western
Pennsylvania showing that among nearly 800 gas wells, only two were drilled in communities
where home values exceeded $200,000.%°

13) Health professionals are increasingly calling for bans or moratoria on fracking, based
on a range of potential health hazards and as reviews of the data confirm evidence for
harm.

In May 2015, the Medical Society of the State of New York passed a resolution recognizing the
potential health impacts of natural gas infrastructure and pledging support for a governmental
assessment of the health and environmental risks associated with natural gas pipelines. (See
footnote 856.) The American Medical Association (AMA) adopted a similar resolution that
supports legislation requiring all levels of government to seek a comprehensive Health Impact
Assessment regarding the health and environmental risks associated with natural gas pipelines.
(See footnote 855.)

In May 2016, Physicians for Social Responsibility called for a ban on fracking. (See footnote
1079.) In July 2016, the UK health professional organization Medact released an updated
assessment of the potential health impacts of shale fracking in England, concluding that the
United Kingdom should abandon its policy to encourage shale gas extraction, and urged an
“indefinite moratorium” on fracking. (See footnote 1077.) In October 2016, a group of health
care professionals in Massachusetts called for an immediate moratorium on major new natural
gas infrastructure until the impact of these projects on the health of the communities affected can
be adequately determined through a comprehensive Health Impact Assessment. (See footnote
1074.) The group noted that the operation of natural gas facilities risks human exposures to toxic,
cancer-causing, and radioactive pollution due to the presence of naturally co-occurring
contaminants, toxic additives to the hydraulic fracturing process used to produce much of the
country’s natural gas supply, and through the operation of transmission pipelines.

Also in 2016, in a unanimous vote of the society’s 300-member House of Delegates, the
Pennsylvania Medical Society called for a moratorium on new shale gas drilling and fracking in
Pennsylvania and an initiation of a health registry in communities with pre-existing operations.
(See footnotes 1071, 1072). In February 2017, health officials in Los Angeles called for a
comprehensive health study in the aftermath of the massive methane leak in Aliso Canyon. (See
footnote 1068.)

48 Ogneva-Himmelberger, Y., & Huang, L. (2015). Spatial distribution of unconventional gas wells and human
populations in the Marcellus Shale in the United States: vulnerability analysis. Applied Geography, 60, 165-174.
doi: 10.1016/j.apgeoq.2015.03.011

9 Frazier, R. (2016, June 30). Is fracking an environmental justice issue? The Allegheny Front. Retrieved from
https://www.alleghenyfront.org/is-fracking-an-environmental-justice-issue/
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Concerned Health Professionals of New York, which provided scientific and medical guidance
for the successful effort to ban fracking in New York State, has inspired affiliations of like-
minded public health scientists and health care providers that have been advocating for moratoria
or bans on fracking in various other regions. These include Concerned Health Professionals of
Maryland, Concerned Health Professionals of Ireland, and Concerned Health Professionals of
Neuqueén, Argentina. Other U.S. medical groups calling for bans or moratoria include
Chesapeake PSR and the Alliance of Nurses for Healthy Environments.
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Compilation of Studies & Findings

Air pollution

Air pollution associated with fracking is a grave concern with a range of impacts. Researchers
have documented dozens of air pollutants from drilling and fracking operations that pose
serious health hazards. Areas with substantial drilling and fracking build-out show high levels
of ground-level ozone (smog), striking declines in air quality, and, in several cases, increased
rates of health problems with known links to air pollution. Air sampling surveys find high
concentrations of volatile organic compounds (VOCs), especially carcinogenic benzene and
formaldehyde, both at the wellhead and at distances that exceed legal setback distances from
wellhead to residence. In some cases, VOC concentrations exceeded federal safety standards by
several orders of magnitude. Exposure to emissions from natural gas flares and diesel exhaust
from the 4,000-6,000 truck trips per well pad are also respiratory health risks for those living
near drilling operations. Evidence implicates the U.S. shale gas boom in the recent global spike
in atmospheric ethane. Drilling and fracking operations in North Dakota’s Bakken oil and gas
field alone contribute two percent of global ethane emissions and directly impact air quality
across North America. Like methane, ethane is both a greenhouse gas and a precursor for ozone
formation. The accelerating pace of drilling and fracking activities and the current policy plan
to reverse course on proposed regulations to reduce methane emissions are likely to exacerbate
the air pollution problems that fracking creates, along with attendant health risks.

e November 2, 2017 — In a review paper that explores how the U.S. fracking boom has
contributed to air pollution in impacted communities, Texas A&M atmospheric scientist
Gunnar W. Schade identified ozone and benzene as two important chemicals of concern.
Documenting trends is challenging because fracking-related air pollutants typically
originate in rural places without routine air pollution monitoring. A new air monitor in
the Eagle Ford Shale region allowed researchers to use fingerprinting analysis to show
that 60 percent of ambient benzene in the air now comes from drilling and fracking
operations, including gas flares. Before the shale boom, the majority of benzene in the
region came from tailpipe emissions. “In some areas, decades-long progress on ozone air
quality has stalled; in others, particularly the Uintah basin in Utah, a new ozone problem
has emerged due to the fracking industry’s emissions.” Downwind of the Eagle Ford
Shale, San Antonio’s ozone levels are now trending close to 75 ppb, which exceeds the
new recommended limit of 70 ppb. “The shale boom has create a new source of large-
scale, diffuse hydrocarbon emissions that adversely affect air toxics levels. . . . The
continued growth of the fracking industry as well as plans to remove regulations on
methane emissions will not alleviate high hydrocarbon emissions and associated regional
ozone problems.”

%0 Schade, G. W. (2017, November 2). How has the US fracking boom affected air pollution in shale areas? The
Conversation. Retrieved from https://theconversation.com/how-has-the-us-fracking-boom-affected-air-pollution-in-
shale-areas-66190
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e April 12, 2017 — Using aircraft, a University of Michigan-led team collected plume
samples from 37 flare stacks in the Bakken Shale region of North Dakota to calculate
emissions of black carbon (soot), methane, and ethane from natural gas flares. They
determined that flares contribute almost 20 percent of the total emissions of methane and
ethane from the Bakken region, as measured by field studies.>*

e December 29, 2016 — Exposure to air pollutants from well pads decreases quickly with
distance. However, according to recent studies, people living kilometers away from
actual drilling and fracking operations also show elevated risk of disease known to be
linked to air pollution. This review paper investigated the possible role that exposure to
diesel exhaust from fracking-related road traffic is playing in creating public health
impacts in surrounding communities. “Road traffic generated by hydraulic fracturing
operations is one possible source of environmental impact whose significance has, until
now, been largely neglected . . . with 4,000-6,000 vehicles visiting the well pad during
the operations.” As a starting point for exposure assessment, the author recommended
GIS modeling studies with a focus on traffic patterns and exacerbation of pediatric
asthma.>? 3

e October 16, 2016 — A review of recent studies documenting harm to both public health
and agricultural yields from rising ozone levels identified oil and gas fields as “a major
and growing source of ozone in the United States.”*

e October 16, 2016 — In response to a lawsuit, the EPA acknowledged that its 33-year-old
formula for estimating emissions from flaring operations requires revision as it may
dramatically underestimate levels of health-damaging air pollutants. Emissions from flare
stacks typically include carbon monoxide, nitrogen oxides, benzene, formaldehyde, and
xylene, but levels of these smog-forming compounds are seldom measured directly.>> 56

e October 5, 2016 — A review of recent studies documented connections between oil and
gas development and worsening ozone levels in western states. Drilling and fracking
operations have pushed Pinedale, Wyoming out of compliance with federal ozone

51 Gvakharia, A., Kort, E. A., Brandt, A., Peischl, J., Ryerson, T. B., Schwarz, J. P., ... Sweeney, C. (2017).
Methane, black carbon, and ethane emissions from natural gas flares in the Bakken Shale, North Dakota.
Environmental Science & Technology, 51(9), 5317-5325. doi: 10.1021/acs.est.6b05183

52 McCawley, M. A. (2017). Does increased traffic flow around unconventional resource development activities
represent the major respiratory hazard to neighboring communities?: Knowns and unknowns. Current Opinion in
Pulmonary Medicine, 23(2), 161-166. doi: 10.1097/MCP.0000000000000361

%3 Frazier, R. (2017, June 16). On health effects, blame the trucks, not the fracking? Allegheny Front. Retrieved from
https://www.alleghenyfront.org/on-health-effects-blame-the-trucks-not-the-fracking/

54 Robbins, J. (2016, October 16). In new ozone alert, a warning of harm to plants and to people. Yale Environment
360. Retrieved from http://e360.yale.edu/feature/ground_level_ozone_harming_plants_humans/3044/

%5 United States District Court for the District of Columbia. (2016, October 16). Air Alliance Houston, et al. v. Gina
McCarthy, Administrator, United States Environmental Protection Agency. Consent decree. Case 1:16-cv01998.
Retrieved from https://www.documentcloud.org/documents/3127584-Consent-Decree-on-Flares.html

% Hasemyer, D. (2016, October 13). EPA agrees that its emissions estimates from flaring may be flawed.
InsideClimate News. Retrieved from https://insideclimatenews.org/news/12102016/epa-natural-gas-oil-drilling-
flaring-emissions-estimates-flawed-fracking
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standards. Colorado has exceeded federal ozone limits for the past decade, a period that
corresponds to a statewide boom in oil and gas drilling.>’

e September 1, 2016 — A NASA-led research team collected whole air samples throughout
the Barnett Shale basin in Texas. Chemical analysis showed that they contained benzene,
hexane, and toluene at levels 2-50 times greater than the local background and similar to
those seen in other intensely drilled shale basins in Colorado and Utah. There is “some
evidence to suggest that public concerns for potential chronic health risks are not
unwarranted.”>®

e July 23, 2016 — A study conducted at the Boulder Atmospheric Observatory examined
sources of summertime ozone formation (smog) in Colorado’s Front Range and found
that 17 percent of locally created ozone was created by VOCs from drilling and fracking
operations. Colorado has exceeded the federal ozone standard for the past nine years, a
period of time that corresponds to a boom in oil and gas drilling in the Wattenberg Gas
Field where the number of active wells has nearly doubled.®

e June 13, 2016 — Between 2009 and 2014, ethane emissions in the Northern Hemisphere
increased by about 400,000 tons annually, the bulk of it from North American oil and gas
activity, according to research by an international team led by the University of Colorado
Boulder.®* After peaking in the 1970s, global ethane emissions began declining, primarily
due to stricter air quality emission controls. In 2009, however, that downward trend
reversed itself. “About 60 percent of the drop we saw in ethane levels over the past 40
years has already been made up in the past five years.... If this rate continues, we are on
track to return to the maximum ethane levels we saw in the 1970s in only about three
more years. We rarely see changes in atmospheric gases that quickly or dramatically,”
said lead researcher Detlev Helmig.%2 Samples were collected from locations around the
world, but the largest increases in ethane were documented over areas of heavy oil and
gas activity in the central and eastern United States. Ethane contributes to the creation of
ground-level ozone pollution (smog), a known human health hazard. The authors noted
that ““... ozone production from these emissions has led to air quality standard

57 Boiko-Weyrauch, A. (2016, October 5). Ozone, asthma and the oil and gas connection. Inside Energy. Retrieved
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exceedances in the Uintah Basin, Utah, and Upper Green River Basin, Wyoming, [oil and
natural gas] regions.” Two scientists not involved in the study published an
accompanying commentary, concluding, “There is a danger that these non-methane
hydrocarbon emission changes can offset emission policies and controls aimed at
reducing ozone concentrations,” and “[t]hese oil and gas operations are threatening to
reverse what had been an important success story: decades of declining air pollution in
North America.”®® (See also the entry dated April 2, 2016 in Threats to the Climate
System.)

June 1, 2016 — Existing data on air pollutants emitted from drilling and fracking
operations “support precautionary measures to protect the health of infants and children,”
according to a review by a team of researchers (members of which include co-authors of
this Compendium). Researchers focused on exposures to ozone, particulate matter, silica
dust, benzene, and formaldehyde—all of which are associated with drilling and fracking
operations—noting that all are linked to adverse respiratory health effects, particularly in
infants and children. Benzene, for example, emitted from gas wells, production tanks,
compressors, and pipelines, is a carcinogen also linked to serious respiratory outcomes in
infants and children, including pulmonary infections in newborns. As the authors
emphasized, this review did not consider other air pollutants commonly associated with
drilling and fracking activities, namely hydrogen sulfide, polycyclic aromatic
hydrocarbons, and oxides of nitrogen. Although improved exposure assessment, air
monitoring, and long-term studies are still lacking, existing evidence was sufficient for
the authors to “strongly recommend precautionary measures at this time.”%

April 26, 2016 — About two percent of global ethane emissions originate from the Bakken
shale oil and gas field, which, according to research led by University of Michigan
researchers, emits 250,000 tons of ethane per year.®® “Two percent might not sound like a
lot, but the emissions we observed in this single region are 10 to 100 times larger than
reported in inventories. They directly impact air quality across North America. And
they’re sufficient to explain much of the global shift in ethane concentrations,” according
to Eric Kort, first author of the study.®® Ethane is a gas that affects climate and decreases
air quality. As a greenhouse gas, ethane is the third-largest contributor to human-caused
climate change. Ethane contributes to ground-based ozone pollution as it breaks down
and reacts with sunlight to create smog. This surface-level ozone is linked to respiratory
problems, eye irritation, and crop damage. Global ethane levels were decreasing until
2009, leading the researchers to suspect that the U.S. shale gas boom may be responsible
for the global increase in levels since 2010.
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April 5, 2016 — Helicopter-based infrared camera surveys of more than 8,000 oil and gas
wells in seven U.S. regions found that well pads emit considerably more methane and
VOCs than captured by earlier inventories. Moreover, these emissions were widely and
unpredictably variable from site to site and from well to well. Over 90 percent of total
airborne emissions from well pads originated with vents and hatches on aboveground
storage tanks.®” The inability to predict which well sites were “superemitters” (meaning
that they leaked into the air more than 200 cubic feet of methane and VOCs per hour)
implies that continuous, site-specific monitoring is required to regulate methane leaks
from drilling and fracking operations. In a comment about the findings to InsideClimate
News, Cornell University engineer Anthony Ingraffea, who was not an author of the
paper, said, “It makes regulation very difficult. If you have all these possible sites where
you can have leaks, you can never have enough inspectors with all the right equipment
being in all the right places at all the right times. It’s too complex a system.”%®

February 19, 2016 — Legally enforced minimal distances between well sites and
residences are based on political compromises rather than peer-reviewed science and
“may not be sufficient to reduce potential threats to human health in areas where
hydraulic fracturing occurs,” according to the findings of an interdisciplinary team
including medical professionals and other researchers. The team incorporated geography,
current regulations, historical records of blowout incidents and evacuations, thermal
modeling, direct air pollution measurement, and vapor cloud modeling within the
Marcellus (PA), Barnett (TX), and Niobrara (Northeastern and Northwestern Colorado
and parts of Wyoming, Kansas, and Nebraska) Shale regions. The authors focused solely
on well sites and excluded pipelines and compressor stations, which limited the data on
explosions and evacuations and restricted air pollution results. Even so, the results
showed that current natural gas well setbacks in the three areas “cannot be considered
sufficient in all cases to protect public health and safety.” People living within setback
distances are potentially vulnerable to thermal injury during a well blowout, and they are
also susceptible to exposures of benzene and hydrogen sulfide at levels above those
known to cause health risks.®

August 1, 2015 — “[C]linicians should be aware of the potential impact of fracking when
evaluating their patients,” concluded a team writing on behalf of the Occupational and
Environmental Health Network of the American College of Chest Physicians. Their
article stated that the over 200,000 U.S. workers employed by well-servicing companies
“... are exposed to silica, diesel exhaust, and VOCs, and, at some sites, hydrogen sulfide
and radon, raising concerns about occupational lung diseases, including silicosis, asthma,
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and lung cancer.” The authors went on to say, “[1]n addition to occupational exposures,
workers and nearby residents are also exposed to air pollutants emitted from various
stages of fracking, including nitrogen oxides (NOx), VOCs, ozone, hazardous air
pollutants, methane, and fine particulate matter.” Authors pointed to several recent
reversals in progress on air quality owed to fracking-related activity, including significant
emissions of nitrogen oxides, a precursor of ozone, and spikes in fine particulate matter in
fracking-intensive areas of Pennsylvania.’®

July 9, 2015 — The California Council on Science and Technology, in collaboration with
the Lawrence Berkeley National Laboratory, released the second and third volumes of an
extensive, peer-reviewed assessment of fracking in California. Air quality impacts are the
focus of volume 2, chapter 3. The assessment found that current inventory methods
underestimate methane and volatile organic chemical emissions from oil and gas
operations and that fracking occurs in areas of California—most notably in the San
Joaquin Valley and South Coast Air Basins—that already suffer from serious air quality
problems. Further, no experimental studies of air emissions from drilling and fracking
operations have ever been conducted in California. Although California has well-
developed air quality inventory methods, they are “not designed to estimate well
stimulation emissions directly, and it is not possible to determine well stimulation
emissions from current inventory methods.”’*

July 1, 2015 — In accordance with California Senate Bill No. 4, the California Division of
Oil, Gas, and Geothermal Resources released a three-volume environmental impact
report on oil and gas well stimulation treatments in the state (which, in California, include
fracking along with acidizing and other unconventional extraction technologies that break
up oil- or gas-containing rock). The Division determined that fracking and related
operations can have “significant and unavoidable” impacts on air quality, including
increasing ozone and other federally regulated pollutants to levels that violate air quality
standards or that would make those violations worse.”* '3

May 29, 2015 — Each of stage of the drilling and fracking process “... has distinct
operations that occur and particular sets of air emissions that may affect the respiratory
tract,” wrote West Virginia University researcher Michael McCawley. Some states do
have setback requirements, which ... may provide a margin of safety for fire and
explosions but [do] not necessarily assure complete dilution or negligible exposure from
air emissions.” His paper described the specific air contaminants associated with
respiratory effects for each stage of operations. For example, the actual fracking stage
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