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PUBLIC LANDS NEWS BULLETIN #14: August 4, 2017

Dear Subscriber:

The attached bulletin from Public Lands News newsletter reports on the
following:

* Zinke would not modify Missouri Breaks Monument

* Dol adopts varying strategies to modify/block rules

Hill Schedule: The Senate August 3 joined the House in leaving on an
extended summer vacation. Before leaving, the Senate failed to act on an
omnibus energy bill (S 1460) on the floor and on an Interior spending bill in
committee. All that has been postponed until fall.

Our schedule: We are modifying our publishing schedule during the annual
Congressional summer recess. The next issue of Public Lands News will be
published on August 25.

NOTE: This bulletin is a supplement to your regular edition of Public Lands
News. Itis NOT your regular issue.

Public Lands News is published by Resources Publishing Co., P.O. Box
41320, Arlington, VA 22204. EIN 52-1363538. Phone (703) 553-0552.
FAX (703) 553-0558. E-mail james@resourcespublishing.com. Website:
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Public Lands News

Bulletin #14: August 4, 2017

Dear Subscriber:
This bulletin from Public Lands News newsletter reports on the following:

* Zinke would not modify Missouri Breaks Monument
* Dol adopts varying strategies to modify/block rules

NOTE: This bulletin is a supplement to your regular edition of Public Lands News. It
is NOT your regular issue. A reminder: We will take a brief August vacation and then
publish the next full edition of Public Lands News August 25.

The Editors

Zinke would protect fourth monument under Trump review

Secretary of Interior Ryan Zinke August 2 said he would recommend no change in
the boundaries of the Upper Missouri River Breaks National Monument in Montana.

That is the fourth of the 27 monuments he is reviewing for possible alteration/
revocation that Zinke said he would not modify. On August 24 he is scheduled to
present to President Trump his recommendations on all 27.

Of the 377,000 Upper Missouri River Breaks managed by BLM, the secretary said,
“The monument is one of the only free-flowing areas of the Missouri that remains as
Lewis and Clark saw it more than 200 years ago.” President Clinton designated the
monument in January 2001. Of note, Zinke is from Montana.

In similar actions on July 21 Zinke said he would recommend no modification to
the Canyons of the Ancients National Monument in Colorado. The 175,160-acre site was
designated a monument in 2000 by Clinton.

Likewise, on July 13 Zinke said he would recommend no change to the 737,525-
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acre Craters of the Moon National Monument in Idaho, designated in 1924 and 2000,
and the 194,451 -acre Hanford Reach National Monument in Washington, designated in
2000. Clinton designated both.

On the other hand in a visit to Oregon last month Zinke reportedly questioned the
science used to identify the boundaries for a 103,000-acre Cascade-Siskiyou National
Monument (managed by BLM), which was designated in 2000 and 2017.

Critics of the overall monuments review such as the Southern Utah Wilderness
Alliance (SUWA) promise to take to court any attempt by the administration to reduce
the size of two benchmark monuments in Utah - Bears Ears and Grand Staircase-
Escalante National Monuments. BLM manages both.

Said SUWA in a message to its members August 1, "One thing is for certain: if his
report recommends shrinking or eliminating either monument in Utah, we’ll continue the
fight to protect Utah’s redrock and take them to court.”

But 16 western Republican Congressmen have thrown down an opposite gauntlet
in the form of a House Western Caucus position paper. It recommends the complete
rescission of ten monument designations and the modification of 13 more. The caucus
would not change the boundaries of four monuments.

The Western Caucus would rescind completely the designation of the 1.3 million-
acre Bears Ears National Monument in Utah; a 331,000-acre Berryessa Snow Mountain
National Monument in northern California (Forest Service manages); the 103,000-acre
Cascade Siskiyou National Monument in Oregon; a 1.01 million-acre Grand Canyon-
Parashant National Monument in northwestern Arizona; the 1.7 million-acre Grand
Staircase-Escalante National Monument in Utah; a 129,000-acre Ironwood Forest
National Monument in Arizona; an 87,000-acre Katahdin Woods and Waters National
Monument in Maine (managed by the National Park Service); a 486,000-acre Sonoran
Desert National Monument in Arizona; a 280,000-acres Vermilion Cliffs National
Monument in Arizona; a 3.1 million-acre Northeast Canyons and Seamounts Marine
National Monument in the Atlantic Ocean off New England (managed by NOAA and the
Fish and Wildlife Service).

The Western Caucus recommendations are available at:
https://westerncaucus.house.gov/sites/westerncaucus.house.gov/files/
documents/6.30.17%20Final%20letter%20t0%?20Zinke%20Antiquities%20Review. pdf.

Zinke is now finishing up an ambitious review of recent national monument
designations, with the assumption he will recommend that President Trump trim the size
of some of the monuments or outright revoke other designations.

Trump began the initiative April 26 when he signed an executive order directing
the Interior Department to review the designations of national monuments of more than
100,000 acres made since 1996, plus the Maine monument. Trump did not take the
ultimate step and say he had the authority to revoke those designations.
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The Trump-Zinke review could set the stage for the President to at least reduce
the size of the national monuments, if not outright revoke their designations. It directs
Secretary of Interior Ryan Zinke to report back to the White House within 120 days
with recommendations for “Presidential actions, legislative proposals, or other actions
consistent with law.”

Zinke has already taken one major step. On June 12 he recommended that the
President reduce the size of the Bears Ears National Monument in southern Utah by an
unspecified amount, touching off a political firestorm. President Obama designated the
1.3 million-acre Bears Ears monument on Dec. 28, 2016.

In one dramatic action, just before a comment period on the Zinke review ended
July 10, the outdoor industry formally pulled its annual conference out of Salt Lake City.

The Outdoor Industry Association said it moved the conference to Denver - worth
$45 million per year to the host city — because of Utah politicians’ hostility to national
monuments, particularly Bears Ears.

The announcement that the rec industry conference will move to Denver
represents the arrowhead in an all-out campaign by sportsmen and conservationists
objecting to the review. Environmentalists say more than 2.5 million people have
commented on the Interior Department review.

Whether that public response will have an impact on the Trump administration
remains to be seen. Western Republican politicians have overwhelmingly criticized the
number and size of national monuments of more than 100,000 acres made since 1996

For intsance, Oregon politicians are divided over the Cascades-Siskiyou National
Monument. President Clinton designated an original 53,000-acre monument in 2000 and
President Obama expanded it by 50,000 acres January 12, for a total of 103,000 acres.

At the time of Obama’s action, Rep. Greg Walden (R-Ore.) said, "I will work with
the Trump Administration to do what we can to roll back this midnight expansion.”

Walden said the Obama designation appeared to be rigged. “I've heard from
landowners and county commissioners who were not even consulted in the crafting of
the proposal,” he said.

O&C County commissioners agreed. Said Tim Freeman, president of the
commissioners and Douglas County commissioner, "Commissioners pointed out that
prior to the designation by President Obama, the Counties were basically left out of
discussions that were occurring with both of Oregon’s U.S. Senators, and the Governor.
Impacts at the local level were ignored.”

But Democratic Gov. Kate Brown (D-Ore.) and Oregon Democratic Sens. Jeff

Merkley and Ron Wyden all supported the Obama designation. Merkley and Wyden
wrote Zinke earlier this month, “*We hope that you will consider the diverse public
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support and the public input process that led to expanding the Cascade-Siskiyou
National Monument as you review national monument designations.”

Oregon Attorney General Ellen Rosenblum, also a Democrat, reportedly took it one
step further July 10 by writing Zinke with a threat to sue if Trump either revokes the
designation or reduces the size of it.

Zinke was in Oregon over the July 15-16 weekend where he visited the Cascade-
Siskiyou monument and talked to supporters and critics.

Dol review of rules being conducted on case-by-case basis

In its campaign to reverse/revise Obama administration public lands rules, the
Trump administration has deployed varying strategies for avoiding lengthy regulatory
proposal processes. But those strategies face a barrage of lawsuits.

On paper existing rules can’t be unilaterally reversed, just like that. Nevertheless,
the department says that a number of authorities, such as court decisions and industry
objections, do authorize quick reversals. Here are four possibilities:

On February 22 the Office of Natural Resources Revenue (ONRR) postponed
implementation of an Obama administration oil, gas and coal royalty valuation rule of
July 1, 2016.

Second, Congress on March 27 revoked a BLM planning 2.0 rule of Dec. 12, 2016
(PL 115-12), using its authority under the Congressional Review Act (CRA).

Third, on March 29 Secretary of Interior Ryan Zinke canceled a coal-leasing
moratorium imposed by former Secretary of Interior Sally Jewell in January 2106.

Finally, BLM is proceeding to cancel outright a hydraulic fracturing rule because a
court has held the rule was invalid.

There is a huge legal risk. Notably, a federal circuit court July 31 rejected an
attempt by EPA to postpone implementation of a methane emissions rule that is a
counterpart to a BLM methane emissions rule. By a 9-to-2 vote the U.S. Circuit Court
for the District of Columbia upheld a three-judge decision ordering EPA to start over with
public notice, public comment and a formal rewrite before changing the rule.

So for some rank-and-file regulations BLM and the Fish and Wildlife Service (FWS)
may have to follow standard regulatory procedure and propose (as they have begun
to do) rescissions or revisions to regulations, take public comment and then post final
decisions.

One veteran public lands attorney with the Holland & Hart law firm said the
administration will address rule changes on a case-by-case basis. “It’s always a
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mixture,” said William Meyers, former Interior Department solicitor under President
George w. Bush. “There are some instances where the department would have to be
in compliance with FLPMA and NEPA. There are other cases where the department can
issue secretarial orders and BLM can change its instruction manual. But where one
starts and one stops there is not a bright line.”

FLPMA Is the Federal Land Policy and Management Act and NEPA is the National
Environmental Policy Act.

Meanwhile, environmentalists are already litigating attempts to block Obama
administration hydraulic fracturing and methane emissions rules. And they promise to
contest other actions in court. In addition the states of New Mexico and California have
filed suit against the ONRR oil, gas and coal royalty postponement.

Said Holland & Hart’s Meyers, "I think there is a lot of thumping of the table by
groups concerned about which way the administration is going. It’s quite routine when
there is a change of administrations that the new administration conducts a broad-brush
policy review.”

President Trump started the ball rolling toward the revocation/revision of many
public lands rules March 28 when he directed the Interior Department to terminate
the coal-leasing moratorium and to begin work on reversing oil and gas regulations
governing hydraulic fracturing, methane emissions, oil and gas development in national
parks, and oil and gas development in national wildlife refuges.

Secretary Zinke immediately terminated the coal-leasing moratorium and ordered
BLM to begin reversing the oil and gas regulations.

On July 20 the Trump administration’s Office of Information and Regulatory
Affairs published a list of 860 Obama administration regulations it has targeted for
cancellation or replacement. The list is available at: https://www.reginfo.gov/public/do/
eAgendaMain.

The list of Interior Department rules on the chopping block is here: https://www.
reginfo.gov/public/do/eAgendaMain?operation=0PERATION GET AGENCY RULE LI
ST&currentPub=true&agencyCode=&showStage=active&agencyCd=1000&Image58.
x=41&Image58.y=22. The list contains negligible proposals for the Forest Service.

The Trump administration is targeting these public lands policies, among others:

Hydraulic fracturing: BLM made it official July 25: It is going to attempt to
cancel outright a hydraulic fracturing rule of March 2015, instead of rewriting it.

The bureau said it does not intend to write a new regulation because other federal
regulations and state standards adequately govern the practice.

In addition BLM suggested that it had authority to simply cancel the 2015 rule
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because the U.S. District Court in Wyoming set the rule aside in a June 21, 2016,
decision. So if the rule never went into effect, BLM inferred, the bureau could simply
cancel the rule.

On June 21, 2016, U.S. District Court Judge Scott W. Skavdahl in Wyoming
blocked implementation of the regulation. Although Judge Skavdahl set aside the rule,
his decision is now under appeal to the Tenth U.S. Circuit Court of Appeals. The circuit
took oral testimony on the rule July 26.

The BLM rule of March 26, 2015, was not subject to a Congressional repeal
resolution because it was issued before the deadline for filing such resolutions.

The rule would have companies (1) validate well integrity and cement barriers, (2)
disclose chemicals used in fracking shortly after completing operations, (3) follow stiffer
standards on storage of waste fluids and (4) submit more detailed information on the
geology and location of existing wells.

Methane emissions: On June 15 BLM proposed a stay of several provisions of
a methane emissions rule completed by BLM on Nov. 18, 2016. BLM said the Western
Energy Alliance had justified the delay of the rule by objecting to the “regulatory
uncertainty” of provisions dealing with leakage detection, storage tanks and pneumatic
devices.

Other provisions that BLM is already implementing, such as development of a
waste minimization plan, royalty free use of production, definitions of unavoidably lost
and avoidably lost, limits on drilling and flaring, and downhole maintenance will continue
in place, BLM said.

There is already litigation underway against the Obama administration’s BLM
methane rule. On January 16 Judge Skavdahl refused for now to halt implementation
of the BLM rule. He held that industry plaintiffs, including the Western Energy Alliance,
had not yet proved they would be harmed by the regulation.

However, Skavdahl was skeptical of BLM’s argument that the rule is designed to
prevent waste, i.e. methane venting, and not to assume EPA’s clean air responsibility.
The oil and gas industry argue in their suit that BLM has no authority over Clean Air Act
regulation; only EPA does. Said the judge, "The Court questions whether the ‘social
cost of methane’ is an appropriate factor for BLM to consider in promulgating a resource
conservation rule pursuant to its [Mineral Leasing Act] authority.”

BLM planning: Congress took care of this one - it passed a resolution under the
CRA that, when signed into law by President Trump, revoked a BLM planning 2.0 rule of
Dec. 12, 2016. The White House Office of Information and Regulatory Affairs says the
President’s signature on the resolution automatically replaces a Federal Register notice
and sends policy back to pre-Obama planning rules.
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The 2.0 planning rule revised the substance of a previous planning rule by among
other things emphasizing areawide planning, requiring an assessment prior to the
writing of a management plan and involving the public earlier in the planning process.

Of importance once a rule is revoked the CRA forbids an agency from producing a
new rule “substantially” like the old one.

BLM’s existing planning rules — posted in 1979, 1983 and 2005 - guide the
management of public lands, as required by the Federal Land Policy and Management
Act of 1976.

Oil & gas & coal valuation: On April 4 the Interior Department formally
proposed outright repeal of the Obama administration oil, gas and coal royalty rule of
July 1, 2006. The department in February had already delayed implementation of the
rule.

The department’s target is an Obama administration rule that sought to replace
an old standard that applied (and may apply again) a series of benchmarks to set the
royalty price. In the Obama rule ONRR would begin with a first affiliated sales price,
followed by index prices.

The States of California and New Mexico have filed a lawsuit against the delay
in implementation of the Obama rule. They argue, as have Congressional Democrats,
that ONRR has no authority to delay implementation of a regulation once it has been
instituted.

ESA grizzly bears: Following the lead of the Obama administration, the Trump
administration said June 22 it will delist the Yellowstone population of the grizzly bear
under the Endangered Species Act (ESA).

Absent a court order — and one will surely be requested — management of the
Yellowstone bear will be turned over to the States of Wyoming, Montana and Idaho. The
grizzlies that stay within the borders of Yellowstone National Park will be managed by
the Park Service and will be subject to state rules only if they leave the park.

FWS published a grizzly bear recovery plan in 1993. FWS first delisted the
Yellowstone population in 2007 but a federal judge vacated that action. In March 2016
the Obama administration reproposed delisting.

Sage-grouse plans: This is not part of the Trump administration’s regulatory
review, but the administration has its eye on the modification of a Sept. 22, 2015,
Obama administration policy encapsulated in 98 BLM and Forest Service management
plans.

BLM said July 14 that it has begun drafting a proposal for state-federal
partnerships for managing the sage-grouse under the plans. That effort responds to an
order from Secretary of Interior Ryan Zinke to strengthen collaboration between BLM
and the states.
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That may allow BLM to work with states to revise management of the sage-grouse
without having to go through a laborious, multi-year rewrite in total of the 98 plans. Of
course that would invite a major lawsuit.

On June 7 Zinke established a review team to consider possible changes to the
plans. Holland & Hart’s Meyers anticipates Zinke will take a variety of actions from the
team’s recommendations.

"I think he’ll take the suggestions and decide which ones he can implement with a
secretarial order, which ones BLM can implement with changes in its instruction manual
and which ones need land management plan amendments,” he said.

Coal moratorium: on March 28 President Trump issued a sweeping executive
order that directed the Interior Department to terminate a coal-leasing moratorium
declared by former Secretary of Interior Sally Jewell in January 2016.

Zinke the next day issued an executive order of his own — Secretarial Order 3348
- that terminated the moratorium.

The administration does not consider the prior work done on an EIS by the Obama
administration requires continuation of that work, or an EIS to back a reversal.

Environmentalists immediately filed a lawsuit arguing that the Trump
administration should prepare an EIS before cancelling the moratorium. The Earthjustice
law firm is leading the lawsuit on behalf of seven conservation groups.

Public Lands News is published by Resources Publishing Co., P.O. Box 41320, Arlington,
VA 22204. EIN 52-1363538. Phone (703) 553-0552. FAX (703) 553-0558. E-mail
james@resourcespublishing.com. Website: http://www.pInfpr.com.
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PUBLIC LANDS NEWS BULLETIN #14: August 4, 2017
Dear Subscriber:
This bulletin from Public Lands News newsletter reports on the following:

* Zinke would not modify Missouri Breaks Monument
* Dol adopts varying strategies to modify/block rules

NOTE: This bulletin is a supplement to your regular edition of Public Lands
News. It is NOT your regular issue. The next issue will be published August
25.

The Editors

Zinke would protect fourth monument under Trump review

Secretary of Interior Ryan Zinke August 2 said he would recommend
no change in the boundaries of the Upper Missouri River Breaks National
Monument in Montana.

That is the fourth of the 27 monuments he is reviewing for possible
alteration/revocation that Zinke said he would not modify. On August 24 he
is scheduled to present to President Trump his recommendations on all 27.

Of the 377,000 Upper Missouri River Breaks managed by BLM, the
secretary said, "The monument is one of the only free-flowing areas of the
Missouri that remains as Lewis and Clark saw it more than 200 years ago.”
President Clinton designated the monument in January 2001. Of note, Zinke
is from Montana.

In similar actions on July 21 Zinke said he would recommend no
modification to the Canyons of the Ancients National Monument in Colorado.
The 175,160-acre site was designated a monument in 2000 by Clinton.

Likewise, on July 13 Zinke said he would recommend no change to the
737,525-acre Craters of the Moon National Monument in Idaho, designated
in 1924 and 2000, and the 194,451-acre Hanford Reach National Monument
in Washington, designated in 2000. Clinton designated both.

On the other hand in a visit to Oregon last month Zinke reportedly
guestioned the science used to identify the boundaries for a 103,000-acre
Cascade-Siskiyou National Monument (managed by BLM), designated in
2000 and 2017.
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Critics of the overall monuments review such as the Southern Utah
Wilderness Alliance (SUWA) promise to take to court any attempt by the
administration to reduce the size of two benchmark monuments in Utah -
Bears Ears and Grand Staircase-Escalante National Monuments. BLM
manages both.

Said SUWA in a message to its members August 1, "One thing is for
certain: if his report recommends shrinking or eliminating either monument
in Utah, we'll continue the fight to protect Utah’s redrock and take them to
court.”

But 16 western Republican Congressmen have thrown down an
opposite gauntlet in the form of a House Western Caucus position paper. It
recommends the complete rescission of ten monument designations and the
modification of 13 more. The caucus would not change the boundaries of
four monuments.

The Western Caucus would rescind completely the designation of the
1.3 million-acre Bears Ears National Monument in Utah; a 331,000-acre
Berryessa Snow Mountain National Monument in northern California (Forest
Service manages); the 103,000-acre Cascade Siskiyou National Monument
in Oregon; a 1.01 million-acre Grand Canyon-Parashant National Monument
in northwestern Arizona; the 1.7 million-acre Grand Staircase-Escalante
National Monument in Utah; a 129,000-acre Ironwood Forest National
Monument in Arizona; an 87,000-acre Katahdin Woods and Waters National
Monument in Maine (managed by the National Park Service); a 486,000-acre
Sonoran Desert National Monument in Arizona; a 280,000-acres Vermilion
Cliffs National Monument in Arizona; a 3.1 million-acre Northeast Canyons
and Seamounts Marine National Monument in the Atlantic Ocean off New
England (managed by NOAA and the Fish and Wildlife Service).

The Western Caucus recommendations are available at:
https://westerncaucus.house.gov/sites/westerncaucus.house.gov/files/docu
ments/6.30.17%20Final%20letter%20t0%20Zinke%20Antiquities%20Revie
w.pdf.

Zinke is now finishing up an ambitious review of recent national
monument designations, with the assumption he will recommend that
President Trump trim the size of some of the monuments or outright revoke
other designations.

Trump began the initiative April 26 when he signed an executive order
directing the Interior Department to review the designations of national
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monuments of more than 100,000 acres made since 1996, plus the Maine
monument. Trump did not take the ultimate step and say he had the
authority to revoke those designations.

The Trump-Zinke review could set the stage for the President to at
least reduce the size of the national monuments, if not outright revoke their
designations. It directs Secretary of Interior Ryan Zinke to report back to
the White House within 120 days with recommendations for “Presidential
actions, legislative proposals, or other actions consistent with law.”

Zinke has already taken one major step. On June 12 he recommended
that the President reduce the size of the Bears Ears National Monument in
southern Utah by an unspecified amount, touching off a political firestorm.
President Obama designated the 1.3 million-acre Bears Ears monument on
Dec. 28, 2016.

In one dramatic action, just before a comment period on the Zinke
review ended July 10, the outdoor industry formally pulled its annual
conference out of Salt Lake City.

The Outdoor Industry Association said it moved the conference to
Denver — worth $45 million per year to the host city — because of Utah
politicians’ hostility to national monuments, particularly Bears Ears.

The announcement that the rec industry conference will move to
Denver represents the arrowhead in an all-out campaign by sportsmen and
conservationists objecting to the review. Environmentalists say more than
2.5 million people have commented on the Interior Department review.

Whether that public response will have an impact on the Trump
administration remains to be seen. Western Republican politicians have
overwhelmingly criticized the number and size of national monuments of
more than 100,000 acres made since 1996

For instance, Oregon politicians are divided over the Cascades-
Siskiyou National Monument. President Clinton designated an original
53,000-acre monument in 2000 and President Obama expanded it by 50,000
acres January 12, for a total of 103,000 acres.

At the time of Obama’s action, Rep. Greg Walden (R-Ore.) said, "I will

work with the Trump Administration to do what we can to roll back this
midnight expansion.”
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Walden said the Obama designation appeared to be rigged. “I've
heard from landowners and county commissioners who were not even
consulted in the crafting of the proposal,” he said.

O&C County commissioners agreed. Said Tim Freeman, president of
the commissioners and Douglas County commissioner, *"Commissioners
pointed out that prior to the designation by President Obama, the Counties
were basically left out of discussions that were occurring with both of
Oregon’s U.S. Senators, and the Governor. Impacts at the local level were
ignored.”

But Democratic Gov. Kate Brown (D-Ore.) and Oregon Democratic
Sens. Jeff Merkley and Ron Wyden all supported the Obama designation.
Merkley and Wyden wrote Zinke earlier this month, "We hope that you will
consider the diverse public support and the public input process that led to
expanding the Cascade-Siskiyou National Monument as you review national
monument designations.”

Oregon Attorney General Ellen Rosenblum, also a Democrat,
reportedly took it one step further July 10 by writing Zinke with a threat to
sue if Trump either revokes the designation or reduces the size of it.

Zinke was in Oregon over the July 15-16 weekend where he visited the
Cascade-Siskiyou monument and talked to supporters and critics.

Dol review of rules being conducted on case-by-case basis

In its campaign to reverse/revise Obama administration public lands
rules, the Trump administration has deployed varying strategies for avoiding
lengthy regulatory proposal processes. But those strategies face a barrage
of lawsuits.

On paper existing rules can’t be unilaterally reversed, just like that.
Nevertheless, the department says that a number of authorities, such as
court decisions and industry objections, do authorize quick reversals. Here
are four possibilities:

On February 22 the Office of Natural Resources Revenue (ONRR)

postponed implementation of an Obama administration oil, gas and coal
royalty valuation rule of July 1, 2016.
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Second, Congress on March 27 revoked a BLM planning 2.0 rule of
Dec. 12, 2016 (PL 115-12), using its authority under the Congressional
Review Act (CRA).

Third, on March 29 Secretary of Interior Ryan Zinke canceled a coal-
leasing moratorium imposed by former Secretary of Interior Sally Jewell in
January 2106.

Finally, BLM is proceeding to cancel outright a hydraulic fracturing rule
because a court has held the rule was invalid.

There is a huge legal risk. Notably, a federal circuit court July 31
rejected an attempt by EPA to postpone implementation of a methane
emissions rule that is a counterpart to a BLM methane emissions rule. By a
9-to-2 vote the U.S. Circuit Court for the District of Columbia upheld a three-
judge decision ordering EPA to start over with public notice, public comment
and a formal rewrite before changing the rule.

So for some rank-and-file regulations BLM and the Fish and Wildlife
Service (FWS) may have to follow standard regulatory procedure and
propose (as they have begun to do) rescissions or revisions to regulations,
take public comment and then post final decisions.

One veteran public lands attorney with the Holland & Hart law firm
said the administration will address rule changes on a case-by-case basis.
“It’s always a mixture,” said William Meyers, former Interior Department
solicitor under President George w. Bush. “There are some instances where
the department would have to be in compliance with FLPMA and NEPA.
There are other cases where the department can issue secretarial orders and
BLM can change its instruction manual. But where one starts and one stops
there is not a bright line.”

FLPMA Is the Federal Land Policy and Management Act and NEPA is the
National Environmental Policy Act.

Meanwhile, environmentalists are already litigating attempts to block
Obama administration hydraulic fracturing and methane emissions rules.
And they promise to contest other actions in court. In addition the states of
New Mexico and California have filed suit against the ONRR oil, gas and coal
royalty postponement.

Said Holland & Hart’s Meyers, “I think there is a lot of thumping of the
table by groups concerned about which way the administration is going. It’s
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quite routine when there is a change of administrations that the new
administration conducts a broad-brush policy review.”

President Trump started the ball rolling toward the revocation/revision
of many public lands rules March 28 when he directed the Interior
Department to terminate the coal-leasing moratorium and to begin work on
reversing oil and gas regulations governing hydraulic fracturing, methane
emissions, oil and gas development in national parks, and oil and gas
development in national wildlife refuges.

Secretary Zinke immediately terminated the coal-leasing moratorium
and ordered BLM to begin reversing the oil and gas regulations.

On July 20 the Trump administration’s Office of Information and
Regulatory Affairs published a list of 860 Obama administration regulations it
has targeted for cancellation or replacement. The list is available at:
https://www.reginfo.gov/public/do/eAgendaMain.

The list of Interior Department rules on the chopping block is here:
https://www.reqginfo.gov/public/do/eAgendaMain?operation=0PERATION GE
T AGENCY RULE LIST&currentPub=true&agencyCode=&showStage=active

&agencyCd=1000&Image58.x=41&Image58.y=22. The list contains
negligible proposals for the Forest Service.

The Trump administration is targeting these public lands policies,
among others:

Hydraulic fracturing: BLM made it official July 25: It is going to attempt
to cancel outright a hydraulic fracturing rule of March 2015, instead of
rewriting it.

The bureau said it does not intend to write a new regulation because
other federal regulations and state standards adequately govern the
practice.

In addition BLM suggested that it had authority to simply cancel the
2015 rule because the U.S. District Court in Wyoming set the rule aside in a
June 21, 2016, decision. So if the rule never went into effect, BLM inferred,
the bureau could simply cancel the rule.

On June 21, 2016, U.S. District Court Judge Scott W. Skavdahl in

Wyoming blocked implementation of the regulation. Although Judge
Skavdahl set aside the rule, his decision is now under appeal to the Tenth
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U.S. Circuit Court of Appeals. The circuit took oral testimony on the rule
July 26.

The BLM rule of March 26, 2015, was not subject to a Congressional
repeal resolution because it was issued before the deadline for filing such
resolutions.

The rule would have companies (1) validate well integrity and cement
barriers, (2) disclose chemicals used in fracking shortly after completing
operations, (3) follow stiffer standards on storage of waste fluids and (4)
submit more detailed information on the geology and location of existing
wells.

Methane emissions: On June 15 BLM proposed a stay of several
provisions of a methane emissions rule completed by BLM on Nov. 18, 2016.
BLM said the Western Energy Alliance had justified the delay of the rule by
objecting to the “regulatory uncertainty” of provisions dealing with leakage
detection, storage tanks and pneumatic devices.

Other provisions that BLM is already implementing, such as
development of a waste minimization plan, royalty free use of production,
definitions of unavoidably lost and avoidably lost, limits on drilling and
flaring, and downhole maintenance will continue in place, BLM said.

There is already litigation underway against the Obama
administration’s BLM methane rule. On January 16 Judge Skavdahl refused
for now to halt implementation of the BLM rule. He held that industry
plaintiffs, including the Western Energy Alliance, had not yet proved they
would be harmed by the regulation.

However, Skavdahl was skeptical of BLM’s argument that the rule is
designed to prevent waste, i.e. methane venting, and not to assume EPA’s
clean air responsibility. The oil and gas industry argue in their suit that BLM
has no authority over Clean Air Act regulation; only EPA does. Said the
judge, “The Court questions whether the ‘social cost of methane’ is an
appropriate factor for BLM to consider in promulgating a resource
conservation rule pursuant to its [Mineral Leasing Act] authority.”

BLM planning: Congress took care of this one - it passed a resolution
under the CRA that, when signed into law by President Trump, revoked a
BLM planning 2.0 rule of Dec. 12, 2016. The White House Office of
Information and Regulatory Affairs says the President’s signature on the
resolution automatically replaces a Federal Register notice and sends policy
back to pre-Obama planning rules.
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The 2.0 planning rule revised the substance of a previous planning rule
by among other things emphasizing areawide planning, requiring an
assessment prior to the writing of a management plan and involving the
public earlier in the planning process.

Of importance once a rule is revoked the CRA forbids an agency from
producing a new rule “substantially” like the old one.

BLM’s existing planning rules - posted in 1979, 1983 and 2005 - guide
the management of public lands, as required by the Federal Land Policy and
Management Act of 1976.

Oil & gas & coal valuation: On April 4 the Interior Department formally
proposed outright repeal of the Obama administration oil, gas and coal
royalty rule of July 1, 2006. The department in February had already
delayed implementation of the rule.

The department’s target is an Obama administration rule that sought
to replace an old standard that applied (and may apply again) a series of
benchmarks to set the royalty price. In the Obama rule ONRR would begin
with a first affiliated sales price, followed by index prices.

The States of California and New Mexico have filed a lawsuit against
the delay in implementation of the Obama rule. They argue, as have
Congressional Democrats, that ONRR has no authority to delay
implementation of a regulation once it has been instituted.

ESA grizzly bears: Following the lead of the Obama administration, the
Trump administration said June 22 it will delist the Yellowstone population of
the grizzly bear under the Endangered Species Act (ESA).

Absent a court order - and one will surely be requested -
management of the Yellowstone bear will be turned over to the States of
Wyoming, Montana and Idaho. The grizzlies that stay within the borders of
Yellowstone National Park will be managed by the Park Service and will be
subject to state rules only if they leave the park.

FWS published a grizzly bear recovery plan in 1993. FWS first delisted
the Yellowstone population in 2007 but a federal judge vacated that action.
In March 2016 the Obama administration reproposed delisting.

Sage-grouse plans: This is not part of the Trump administration’s
regulatory review, but the administration has its eye on the modification of a
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Sept. 22, 2015, Obama administration policy encapsulated in 98 BLM and
Forest Service management plans.

BLM said July 14 that it has begun drafting a proposal for state-federal
partnerships for managing the sage-grouse under the plans. That effort
responds to an order from Secretary of Interior Ryan Zinke to strengthen
collaboration between BLM and the states.

That may allow BLM to work with states to revise management of the
sage-grouse without having to go through a laborious, multi-year rewrite in
total of the 98 plans. Of course that would invite a major lawsuit.

On June 7 Zinke established a review team to consider possible
changes to the plans. Holland & Hart’s Meyers anticipates Zinke will take a
variety of actions from the team’s recommendations.

“I think he’ll take the suggestions and decide which ones he can
implement with a secretarial order, which ones BLM can implement with
changes in its instruction manual and which ones need land management
plan amendments,” he said.

Coal moratorium: on March 28 President Trump issued a sweeping
executive order that directed the Interior Department to terminate a coal-
leasing moratorium declared by former Secretary of Interior Sally Jewell in
January 2016.

Zinke the next day issued an executive order of his own - Secretarial
Order 3348 - that terminated the moratorium.

The administration does not consider the prior work done on an EIS by
the Obama administration requires continuation of that work, or an EIS to
back a reversal.

Environmentalists immediately filed a lawsuit arguing that the Trump
administration should prepare an EIS before cancelling the moratorium. The
Earthjustice law firm is leading the lawsuit on behalf of seven conservation
groups.

Public Lands News is published by Resources Publishing Co., P.O. Box
41320, Arlington, VA 22204. EIN 52-1363538. Phone (703) 553-0552.
FAX (703) 553-0558. E-mail james@resourcespublishing.com. Website:
http://www.plnfpr.com.
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