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INFORMATION MEMORANDUM FOR THE DEPUTY SECRETARY re CSNM litigation 10.18.17.docx
AFRC Opposition to Stay (2).pdf

Assn O&C Counties Opposition to Stay (4) (1).pdf

Dan and Jack-

Update: Plaintiffs filed their oppositions to our motions to stay in the two cases
challenging the CSNM pending in DC (the third case pending in Oregon is stayed until
November 27). DOJ has specifically asked whether (1) DOI has any thoughts on a reply to

these oppositions; and (2) DOI has thoughts on stipulating to no discovery in these cases.

b)(5) ACP, AWP

b)(5) ACP, AWP
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Happy to discuss internally as well.

-Aaron

Aaron G. Moody

Assistant Solicitor, Branch of Public Lands
Division of Land Resources

Office of the Solicitor

U.S. Department of the Interior
202-208-3495

NOTICE: This e-mail (including attachments) is intended for the use of the individual or entity to
which it is addressed. It may contain information that is privileged, confidential, or otherwise
protected by applicable law. If you are not the intended recipient, you are hereby notified that any
dissemination, distribution, copying, or use of this e-mail or its contents is strictly prohibited. If you
receive this e-mail in error, please notify the sender immediately and destroy all copies.

On Tue, Oct 10, 2017 at 10:12 PM, Moody, Aaron <aaron.moody(@sol.doi.gov> wrote:

Jack & Dan- below are some questions we've received from DOJ regarding litigation of the
Cascade Siskiyou cases, along with our draft responses in bold. Wanted to run this past you
before we send back to DOJ and to also note that this may come up in your discussions with

DOJ management. [QIOEGNNE

Any thoughts?

b)(5) ACP, AWP

‘
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—

Aaron G. Moody

Assistant Solicitor, Branch of Public Lands
Division of Land Resources

Office of the Solicitor

U.S. Department of the Interior
202-208-3495

NOTICE: This e-mail (including attachments) is intended for the use of the individual or entity to
which it is addressed. It may contain information that is privileged, confidential, or otherwise
protected by applicable law. If you are not the intended recipient, you are hereby notified that
any dissemination, distribution, copying, or use of this e-mail or its contents is strictly prohibited.
If you receive this e-mail in error, please notify the sender immediately and destroy all copies.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AMERICAN FOREST RESOURCE
COUNCIL,

Plaintiff,

V.

UNITED STATES OF AMERICA, et al.,
CIVIL ACTION NO. 1:17-cv-00441-

RIL
Defendants.

N N N N N N N N N N N N N N N N N

PLAINTIFE'S RESPONSE TO FEDERAL DEFENDANTS'
MOTION TO STAY CASE

The Federal Defendants seek a second 60-day stay in order to allow the President
additional time to consider how, and if, he will modify the boundaries of the Cascade-Siskiyou
National Monument (the "Monument"). Defendants have made no representation as to whether
the President will make a decision, when any decision may occur, or what form that decision
might take. Plaintiff ("AFRC") opposes the stay request. The threshold issue in this case,
whether it was legal for the President to use the Antiquities Act of 1906 to nullify the 1937 O&C
Act,' is a purely legal question. Regardless of the particular form of any Presidential action,
AFRC’s claim will remain largely the same so long as a single acre of O&C lands remains in the

Monument expansion under Proclamation 9514. There is no purpose to staying the case because

' The full title of the "O&C Act" is The Oregon and California Railroad and Coos Bay Wagon Road Grant Lands
Act of 1937. See 43 U.S.C § 2601 (formerly codified as 43 U.S.C. § 1181a).

4853 2670 2929.1 1
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there is no need for further factual development.

Furthermore, AFRC and its members are experiencing, and will continue to experience,
significant harm as a result of the Monument expansion. All the timber harvests planned by the
BLM in the Klamath Falls Resource Area ("KFRA") for the next ten years were included within
the expansion's boundaries. As a result, all the planning and environmental review necessary to
facilitate those harvests have stopped, as has all timber management in that areca. Federal
Defendants' claim that AFRC and its members are not suffering harm ignores the very real and
immediate impacts this stoppage is having on the industry. These harms are detailed in the
Declaration of Andy Geissler filed n support of this response ("Geissler Decl.")

Federal Defendants provide no valid reason for delaying the prosecution of AFRC's
purely-legal claim. Their primary argument, that the President might rescind the Monument
expansion and make this case moot, does not support a stay. Every case is at risk of becoming
moot due to settlement or change in behavior. Furthermore, unless and until there is a complete
rescission of the Monument expansion, any decision by the President will still result in the Court
resolving the purely legal question at issue in this case. This inevitableness means that a stay
only kicks the metaphorical can down the road, while continuing to worsen the harmful impacts

the Monument expansion is having on the timber industry.
L. LEGAL STANDARD

This Court has inherent power "to control the disposition of the causes on its docket with
economy of time and effort for itself, for counsel, and for litigants." Air Line Pilots Ass'nv.
Miller, 523 U.S. 866, 880 (1998) (quoting Landis v. N. Am. Co., 299 U.S. 248, 254 (1936)).
Generally, a court should allow litigants to prosecute their claims in a timely manner, and a party
seeking a stay must "meet the heavy burden of persuading the Court that a stay is appropriate.”
DSMC, Inc. v. Convera Corp., 273 F. Supp. 2d 14, 31 (D.D.C. 2002); see also GFL Advantage

4853 2670 2929.1 2
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Fund, Ltd. v. Colkitt, 216 F.R.D. 189, 193 (D.D.C. 2003) (holding that "the right to proceed in
court should not be denied except under the most extreme circumstances"). In cases where a stay
will negatively impact an objecting party who wishes to proceed with litigation, the requesting
party must demonstrate a "clear case of hardship or inequity in being required to go forward."
Landis, 299 U.S. at 254.

Federal Defendants describe a four-part test for determining when a stay is appropriate.
Mot. to Stay at 5. They have described the wrong test. That test is used to determine whether to
stay an agency action or grant a preliminary injunction. See Hill Dermaceuticals, Inc. v. U.S.
Food & Drug Admin., 524 F. Supp. 2d 5, 8 (D.D.C. 2007). Federal Defendants do not request a
stay of an agency action; they request a stay of litigation. Their request would deny AFRC the
right to prosecute its claims in a timely fashion. The four-part test asserted by the Federal
Defendants is not directly applicable. Instead, the Court weighs the parties' competing interests
in a manner that maintains an even balance before exercising its authority to stay a case. Landis,

299 U.S. at 254.
II. ARGUMENT

Federal Defendants' speculation that the President may take an action that impacts this
case is not, absent other factors, a valid reason to unilaterally stay this proceeding. Not only
have Federal Defendants failed to identify any other reason for staying this case, but they have
also failed to provide any timeline under which the President may act or any guidance as to the
scope of any action. Instead, as discussed below, Federal Defendants seek to stall the quick
resolution of a purely legal question, a resolution that will require minimal judicial resources, by
demanding that this Court allow an unlawful Presidential Proclamation to stay in place while the
President decides whether or how to resolve the issue. AFRC should not be subjected to this
unnecessary delay. The Monument expansion is causing significant harm to the timber industry

4853 2670 2929.1 3
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because its borders were drawn to include numerous planned timber sales. These sales and all
future sales, which hang in the balance here, are critical to the survival and profitability of

AFRC's members.

A. Under Landis, a stay is improper because the Federal Defendants have failed to
demonstrate a "clear case of hardship or inequity in being required to go forward."

As discussed above, Federal Defendants mistakenly apply the standard for when a
plaintiff seeks to stay an agency action or obtain a preliminary injunction. Federal Defendants
mistakenly argue that a stay is proper unless AFRC shows that it will suffer irreparable harm.
This is the wrong standard, and Federal Defendants apply it backwards. The burden to
demonstrate "clear" hardship or inequity falls on Federal Defendants, not AFRC. The leading
Supreme Court decision holds that the party seeking the stay—here Federal Defendants—must
demonstrate a "clear case of hardship or inequity in being required to go forward." Landis, 299
U.S. at 254. Federal Defendants have entirely failed to meet their "heavy burden" of showing
that a stay is proper. DSMC, Inc.v. Convera Corp., 273 F. Supp. 2d at 31; see also GFL

Advantage Fund, Ltd. v. Colkitt, 216 F.R.D. at 193.

B. The President's review of National Monuments is not in and of itself a reason to
deny AFRC a right to prosecute its case.

On June 14, 2017, the court stayed this matter until September 23, 2017, to allow Federal
Defendants, including the President, adequate time to review the Monument designation and
decide how to proceed. Federal Defendants provide no valid reason for an additional stay.
Instead, they assert that the "President's decisions regarding the Secretary of the Interior's

recommendations on the Monuments designation and boundaries may potentially affect this

litigation." Mot. at 1 (emphasis added). Thus, while formally what they seek is an additional 60-
day stay for an uncertain result, they also make clear their intention to indefinitely stay this case
until the President makes a decision. But his decision is not scheduled, is not required to be

4853 2670 2929.1 4
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made, and will very likely not streamline or resolve this dispute. So long as a single acre of
0&C Lands remains within the Monument expansion, AFRC’s claims against the expansion are
largely unchanged.

Mere speculation that the President's decision may change the course of this litigation
does not justify an additional stay. Indeed, a Court in this District has recognized that when a
matter is being addressed in an alternative-dispute resolution process parallel to the formal
litigation process, the mere possibility that the parallel process may resolve the case is not a
reason to stay the litigation absent other factors weighing in favor of a stay. See DSMC, 273 F.
Supp. 2d at 31 (party seeking a stay based on parallel arbitration failed to meet "heavy burden"
because there was no assurance of when arbitration would be complete and the opposing party
had a cognizable right to timely resolution of claims).

The Monument review process that the President is conducting is not the type of parallel
process that warrants a stay of judicial proceedings. First, the President is not engaged in a
formal process and as a result there is no timetable upon which he must act. The President can
simply decide when, if ever, he intends to resolve the conflict. Second, the review process is not
specifically focused on resolving the issue in this case, i.e., whether the Cascade-Siskiyou
National Monument expansion was legal. Instead, it is a broad review process that is looking at
dozens of national monuments across the country. None of the other monuments contains lands
designated for timber harvest under the O&C Act. AFRC's O&C Act claims are specific to the
Monument in question, and these claims are entirely irrelevant to all other monuments under
review. Third, the review process is, as far as can be discerned, a political process. AFRC is
seeking a very narrow legal ruling. Federal Defendants should not be permitted to deny AFRC

access to the courts to address this legal question simply because the Administration is reviewing

4853 2670 2929.1 5
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the issue as a matter of policy.

C. The threshold legal question posed by AFRC is purely legal in nature, and will
not require substantial judicial resources to resolve.

The legal question before the Court is straightforward: Can the President unilaterally
issue a proclamation under the Antiquities Act of 1906 directing that specific parcels of land be
used for a particular purpose (a national monument in which commercial timber harvesting is
prohibited) that directly contravenes, nullifies, and voids a 1937 Act of Congress that requires
the same parcels of land be managed for a different purpose (timber production)? Underlying
this legal question is the fundamental Constitutional principle of separation of powers that states
a President cannot unilaterally override Congress.

Resolving this question will not likely require any discovery, nor creation of an
administrative record. The question could be resolved quickly by the filing of motions for
summary judgment. If this Court finds that the President lacks the authority to unilaterally
override Congress, that determination is fully dispositive of the case. This simply is not a case
where the parties are facing months of drawn out and costly discovery. Similarly, there will not
be a trial or complex motions practice requiring a significant expenditure of court resources.
Saving resources is not a valid reason to stay this case because the resources to be expended are
relatively minor.

There is a second claim at issue in this case: Whether the expansion of the Monument
satisfies the Antiquities Act's minimum necessary requirements. Resolving this second question
may require the creation of a record. However, because the first question is entirely dispositive,
AFRC intends to file a motion for summary judgment on the first question without the need for
creating a record. AFRC has communicated to the Federal Defendants its willingness to

bifurcate this case and address the threshold legal issue before addressing the more resource-

4853 2670 2929.1 6
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intensive secondary issue.

D. AFRC and its members are currently suffering real and irreparable harm.

Federal Defendants argue that AFRC "has failed to show any irreparable harm resulting
from an additional 60 day stay." Mot. at 6. Federal Defendants ignore the timber sales that have
already been cancelled or that were in various stages of planning and are now cancelled (not to
mention future sales that could be planned and will not). They also rely upon the assumption
that the stay will only last 60 days while simultaneously making it clear that they intend to
indefinitely stay the case so that the President "may" make a decision sometime in the future.

The irreparable harm to AFRC and its members is real and easily understood. The
Monument expansion was drawn to include all of the timber harvests planned to occur in the
BLM's Klamath Falls Resource Area ("KFRA") in the next ten years, including a 2017 sale
called "Leek Peak," 2018 sales called "Summit" and "Sweet Vidalia," a 2019 sale called "Fourth
Leaf," a 2020 sale called "Stag," 2021 sales called "Mr. Clean" and "Terminus," and a 2022 sale
called "LBJ." Geissler Decl. at 44 2-6. Because this decade of harvests has now been prohibited
by the Monument expansion, it is estimated that the KFRA will not meet its Resource
Management Plan Allowable Sale Quantity for at least the next 15 years. Id. The Monument
expansion has shut down the timber industry in an entire BLM resource area. Id. This is a real
and immediate harm to AFRC, and its nearly 100 members who rely on the availability of timber
from public lands, including the timber that was planned for harvest in what is now the
Monument. Id. Federal Defendants' assertion that millions of other acres of timberlands exist
misses the mark. Timber on federal lands is highly regulated, and the sudden evaporation of
millions of board feet of timber in one resource area is not easily absorbed in another area that is
under similar sustainable management. /d. Furthermore, it is not economically viable for mills
to purchase timber from other resource areas because very quickly the cost of log transport

4853 2670 2929.1 7
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erases the profit margin. There simply is not a backup option available to the mills impacted,
and the cancellation of these sales is the cancellation of income, jobs, and economic prosperity.

Defendants also apparently fail to recognize that every day that the Monument expansion
remains in effect, the impacts on AFRC compound—it takes at least a year (generally longer) to
plan a timber harvest and perform the environmental reviews necessary to allow the harvest to
occur. Id. at 9 6. Currently, those processes are stopped. If AFRC wins this case tomorrow,
those processes will have to restart. Time matters and every day the Monument expansion
remains in effect, it places the timber industry further behind, and jeopardizes the future
existence of timber mills and the jobs they support.
III. CONCLUSION

Federal Defendants have not identified a valid reason for preventing AFRC from
proceeding in the prosecution of this case. The threshold issue involves a narrow legal question
that can be resolved without the expenditure of significant resources. Continuing a stay based on
an inscrutable and uncertain process is not justifiable. The ongoing stay is causing irreparable
harm to AFRC and its members, particularly in Southern Oregon where a BLM resource area has
essentially been taken out of production, but also across the West where ripple effects are being
felt.

Respectfully submitted this 16" day of October, 2017.

By: /s/ Diane M. Meyers
Diane M. Meyers, USDC DC Bar No. WA0002
David O. Bechtold, USDC DC Bar No. OR0005
MILLER NASH GRAHAM & DUNN LLP
Pier 70, 2801 Alaskan Way, Suite 300
Seattle, Washington 98121
Telephone: 206.624.8300
Facsimile: 206.340.9599

Attorneys for Plaintiff
American Forest Resource Council
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CERTIFICATE OF SERVICE

I hereby certify that I served the foregoing on all parties of record via CM/ECF
system transmission.

Under the laws of the state of Washington, the undersigned hereby declares, under
the penalty of perjury, that the foregoing statements are true and correct to the best of my
knowledge.

I declare under penalty of perjury under the laws of the State of Washington, that

the foregoing is true and correct to the best of my knowledge.

EXECUTED this 16" day of October, 2017, at Seattle, Washington.

/s/ Diane M. Meyers

4853 2670 2929.1 9
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AMERICAN FOREST RESOURCE
COUNCIL,

Plaintift,
V.

UNITED STATES OF AMERICA, et al.,
CIVIL ACTION NO. 1:17-cv-00441-

RIL
Defendants

S N N N N N N N N N N N N N N N N

DECLARATION OF ANDY GEISSLER IN SUPPORT OF PLAINTIFF'S RESPONSE
TO FEDERAL DEFENDANTS' MOTION TO STAY CASE

I, Andy Geissler, in accordance with 28 U.S.C.§ 1746 declare, as follows:

1. [ am employed as the Western Oregon field forester for the American
Forest Resource Council ("AFRC"). 1have a B.S. in forest management from Virginia Tech
University and have worked full time in forest management for 12 years. In my current position,
I work with AFRC members, the government, and the public to ensure that western forests are

healthy and that adequate timber is available to promote and sustain local economies.

2, Since the expansion of the Cascade Siskiyou National Monument
("Monument") occurred in early 2017, I have monitored both the short-term and long-term
negative impacts that the expansion is having on the timber industry. These negative impacts are
a function of the fact that many of the O&C Lands included in the expansion were designated

under the 2016 Resource Management Plan ("RMP") as Harvestable Land Base ("HLB"). Under

1
4843-1842-8241.1
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the RMP, those lands designated as HLB are the only lands which BLM intends to manage for

sustained-yield timber production.

3 Impacts are particularly acute in the BLM's Klamath Falls Resource Area
("KFRA"), where much of the HLB was included in the monument expansion. The KFRA’s
annual Allowable Sale Quantity ("ASQ") of 6 million board feet ("MMBEF") was calculated on
the assumption that all lands designated as HLB can be managed based on the principles of
sustained yield. Therefore, any reduction in acres of HLB will effectively prohibit the KFRA
from offering their ASQ sustainably for the term of the RMP. This is a long-term impact that

will negatively affect the timber industry now and in the future.

4, In the short term, all or most of the timber harvests planned by the BLM in
KFRA for the next ten years were included within the boundaries of the expanded Monument.
As a result, planning and offering of those sales have been stopped. Specific sales that have been
cancelled include a 2017 sale called "Leek Peak," 2018 sales called "Summit" and "Sweet
Vidalia," a 2019 sale called "Fourth Leaf," a 2020 sale called "Stag," 2021 sales called "Mr.
Clean" and "Terminus," and a 2022 sale called "LBJ." Together these sales amount to over 38
MMBEF of timber. Their cancellation will force the KFRA to seek timber on the HLB not
included in the monument expansion for replacement volume. However, any such replacement
volume will only serve as a short-term stopgap as the KFRA will not have the long-term ability

to offer such volume for sale.

5. The loss resulting from the now-cancelled harvest of 38 MMBF of timber
will cause substantial harm to the timber industry. Many local and regional timber companies
rely on the timber volume generated from KFRA sales as a crucial component of their raw
material needs. While the KFRA office appears to be searching for alternative HLB acres from
which to prepare timber sales on, there simply is not enough of these acres from which to replace

the sudden loss of 38 MMBF. This is true both in the KFRA, and on surrounding Resource

2
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Areas. This sudden, and unreplenishable, drop in available timber will have significant impacts
on bottom-lines of families and companies. It will also result in lower revenues for many
Oregon counties who rely on these types of timber sales to pay police offices, provide
afterschool programing, and keep the lights on in community centers. The KFRA's contribution
to the local economy is significant. The BLM has estimated it pays $5 million per year directly
to BLM employees and to support BLM timber projects in the KFRA. The BLM funds these
expenditures largely by timber sales and these infusions into the timber economy will likely be
substantially reduced if KFRA sales decrease. It also estimates that sales in the KFRA directly
contribute $1.5 million annually to county governments. These numbers are in addition to the
major financial contributions that timber industry jobs dependent on these cancelled sales will
have on the local economy and broader timber industry. Figures from the Oregon Forest
Resource Institute tie each 1 MMBEF of timber harvested to at least 11 direct and indirect jobs, so

the long-term loss of this timber volume likely places at least 418 jobs at risk.

6. Even if the Monument expansion is fully rescinded, the previously
planned timber sales will not be able to occur immediately. Each sale of public timber requires
significant planning and environmental review. It is rare for this type of review to occur in under
a year, and it often takes multiple years. The longer the Monument expansion remains in place,
the longer the forests within its boundaries go unmanaged. The result being not only that the
timber industry is harmed, but also that the forest's health declines and it becomes more

susceptible to catastrophic fires and diseases.
7. [ declare under penalty of perjury that the foregoing is true and correct.

Executed on this 16" day of October, 2017.

AL 2 =

Andy Geissler

4843-1842-8241.1
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CERTIFICATE OF SERVICE

I hereby certify that I served the foregoing on all parties of record via CM/ECF

system transmission.

EXECUTED on this 16 day of October, 2017, at Seattle, Washington.

/s/ Diane M. Meyers
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AMERICAN FOREST RESOURCE
COUNCIL,

Plaintiff,

V.

UNITED STATES OF AMERICA, et al.,
CIVIL ACTION NO. 1:17-cv-00441-

RIL
Defendants.

N N N N N N N N N N N N N N N N N

[PROPOSED] ORDER DENYING
FEDERAL DEFENDANTS'MOTION TO STAY CASE

Upon consideration of Federal Defendants’ Motion to Stay Case, Plaintiff’s Opposition to
Federal Defendants’ Motion to Stay Case, and Federal Defendants’ Reply, if any, it is hereby
ORDERED that the Motion is DENIED.

SO ORDERED:

Dated:

RICHARD J. LEON
United States District Judge

Attorneys to be Noticed:

ENVIRONMENT & NATURAL RESOURCES DIVISION
UNITED STATES DEPARTMENT OF JUSTICE
NATURAL RESOURCES SECTION

Jacqueline Leonard

4837 1844 9489.1 1
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P.O. Box 7611 Ben Franklin Station
Washington, D.C. 20044-7611

Tel: (202) 305-0493

Fax: (202) 305-0506
Jacqueline.Leonard@usdoj.gov

Coby Howell, Senior Trial Attorney
Environment and Natural Resources Division
Wildlife and Marine Resources Section

c/o U.S. Attorney’s Office

1000 S.W. Third Avenue

Portland, OR 97204-2901

(503)727-1023

(503)727-1117(fax)

coby.howell@usdoj.gov

MILLER NASH GRAHAM & DUNN LLP
Diane M. Meyers

Pier 70 2801 Alaskan Way, Suite 300
Seattle, Washington 98121

Tel.: (206) 777-7525

Fax: (206) 340.9599
Diane.Meyers@millernash.com

David O. Bechtold

3400 U.S. Bancorp Tower

111 S.W. Fifth Avenue

Portland, Oregon 97204

Tel.: (503) 205-2360

Fax: (503) 224-0155
David.Bechtold@millernash.com
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ASSOCIATION OF O0&C COUNTIES,

Civil No. 1:17-cv-00280-RJL
Plaintiff,

V.

DONALD J. TRUMP, in his official
capacity as President of the United States of
America; UNITED STATES OF
AMERICA; KEVIN HAUGRUD, in his
official capacity as acting Secretary of the
Interior; and BUREAU OF LAND
MANAGEMENT,

Defendants.

N N N N N N N N N N N N N N N N N N N N N

ASSOCIATION OF O&C COUNTIES’ OPPOSITION TO MOTION TO STAY

I. INTRODUCTION

The federal defendants’ request for a second stay of this action should be denied. This
case involves a single, narrow, legal issue: whether the President has the legal authority under
the Antiquities Act to add approximately 40,400 acres of land to the Cascade-Siskiyou National
Monument (“CSNM”) even though Congress previously set aside at least 35,500 acres of such
lands classified as timberlands for sustained yield timber production pursuant to the Oregon and
California Railroad Grant Lands Act of 1937 (“O&C Act”), 43 U.S.C. §§ 2601-2605. This is a
purely legal issue that is susceptible to summary judgment; indeed, the Solicitor of the

(313

Department of the Interior long ago issued an opinion that “‘the President does not have . . .

-1-
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authority’” under the Antiquities Act to protect lands previously set aside under the O&C Act for
timber production. See ECF No. 1 (quoting Solicitor’s Opinion M. 30506 (Mar. 9, 1940)).
Timely resolution of this issue is also vitally important to AOCC’s member counties, who are the
intended beneficiaries of the O&C Act and who have the right to 50 percent of the gross receipts
from timber sales and harvests on such O&C Lands. Headwaters, Inc. v. BLM, 914 F.2d 1174,
1183 (9th Cir. 1990) (“[T]he O&C Act was intended to provide the counties in which O&C Act
land was located with [a] stream of revenue . . . .”). It should go without saying that every day
this matter remains pending is one less day on which AOCC’s members will ever be able to
receive such revenue. As a result, further delay should be avoided.

The fact that the Court already stayed this matter for 60 days does not alter this
conclusion. The Court’s initial stay was based on President Trump’s request that the Secretary
of the Interior review virtually all monument designations made during the Obama
Administration, including the CSNM. The clear implication at the time was that the review
could lead President Trump to exclude the O&C Lands from the CSNM. Since that time,
however, the Secretary has completed his review and submitted his final report to the President
and there is no clear prospect of relief. If anything, the opposite is true. Although the
Secretary’s report was not publicly released when it was submitted to the President in August

2017, the Washington Post subsequently published a link to the report on September 17, 2017."

That copy of the report shows that while the Secretary recommended the removal of 16,591 acres

! See Juliet Eilperin, Shrink at least 4 national monuments and modify a half-dozen
others, Zinke tells Trump, Wash. Post, Sept. 17, 2017,
https://'www.washingtonpost.com/national/health-science/shrink-at-least-4-national-monuments-
and-modify-a-half-dozen-others-zinke-tells-trump/2017/09/17/a0df45cc-9b48-11e7-82e4-
f1076f6d6152 story.html?utm term=.b38a43228b02&wpisrc=al alert-national. A copy of the
Final Report published through the link is attached as Exhibit 1 to this Opposition for the
convenience of the Court.
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of O&C Lands from the CSNM, he did not even address the remainder of the more than 35,500
acres of O&C Lands that AOCC claims were improperly added to the Monument by President
Obama.

Given these considerations, there is no reasonable basis to grant a second stay. The
federal defendants’ unsupported speculation that President Trump’s decision could potentially
affect the outcome of these proceedings is not enough to justify further delay. Every day that the
unlawful designation of the O&C Lands in the CSNM remains in place is a day in which such
lands cannot be used for their Congressionally dedicated purpose of sustained-yield timber
production and a day for which AOCC’s members will never be able to recover the timber
revenues to which they are entitled. If President Trump ultimately elects to exclude the O&C
Lands from the CSNM, the federal defendants can notify the Court and the action will be moot.

Unless and until that happens, though, the case should move forward.

II. ARGUMENT

The federal defendants note that courts consider a four-part test in deciding whether to
grant a stay: (1) the likelihood that the moving party will prevail on the merits; (2) the likelihood
that the moving party will be irreparably harmed absent a stay; (3) the prospect that others will
be harmed if the court grants the stay; and (4) the public interest in granting the stay. Hill
Dermaceuticals, Inc., v. U.S. Food & Drug Admin., 524 F. Supp. 2d 5, 8 (D.D.C. 2007). These
factors do not warrant a stay here.

Tellingly, the federal defendants do not even address the first prong of the test or argue
that they are likely to prevail on the merits. And with good reason. The Office of the Solicitor

long ago recognized that, because of the O&C Act, O&C Lands could not be reserved under the
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Antiquities Act. ECF No. 1 at 11-12. In a written opinion from 1940, the Solicitor explained

that through the O&C Act,
“Congress directed that certain of the lands (those heretofore or
hereafter classified as timberlands and power-site lands valuable
for timber) be managed ‘for permanent forest production and the
timber thereon shall be sold, cut, and removed in conformity with
the principle of sustained yield.’ . . . It is clear from the foregoing
that Congress specifically provided a plan of utilization of the
Oregon and California Railroad Company revested lands. The plan
among other things involves the disposal of lands and timber and
the distribution of the moneys received from such disposition. It

must be concluded that Congress has set aside the lands for the
specified purposes.”

ECF No. 1 at 11-12 (quoting Solicitor’s Opinion M. 30506). Once Congress sets aside lands for
a particular purpose, the President is without authority to set them aside for a different purpose.
Accordingly, the federal defendants are unlikely to prevail on the merits of this case and do not
argue otherwise. The motion for stay should be denied for this reason alone. Jewish War
Veterans of U.S., Inc. v. Gates, 522 F. Supp. 2d 73, 80 (D.D.C. 2007) (denying request for stay
based solely on failure to demonstrate likelihood of success on the merits).

Likewise, the federal defendants are entirely silent on the second prong, and make no
argument that they will be irreparably harmed absent a stay. In fact, they identify no harm to
themselves at all if their requested stay is not granted. The requirement of “[i]rreparable harm is
a high standard wherein the alleged injury must be ‘certain and great’ and ‘[m]ere injuries,
however substantial, in terms of money, time and energy necessarily expended in the absence of
a stay are not enough.”” Hill Dermaceuticals, 524 F. Supp. 2d at 11 (second brackets in original)
(quoting Wis. Gas Co. v. FERC, 758 F.2d 669, 674 (D.C. Cir. 1985)). The federal defendants’

complete silence on this essential prong is fatal to their motion.
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Rather than arguing these critical prongs, the federal defendants essentially make a
pragmatic argument that the President tasked the Secretary with a “significant undertaking” that
included making recommendations that “may substantially affect or alter” the CSNM
designation and that “if approved, have the potential to affect issues at the core of this action.”
ECF No. 32 at 5. Such speculation, however, is insufficient to justify any further delay. The
federal defendants have not offered any actual evidence to suggest that either the Secretary’s
recommendations or the President’s decision will in fact resolve the core legal issue in this case
or moot AOCC’s request for relief. Indeed, the only publicly available information on the
Secretary’s recommendation—as published by the Washington Post—suggests exactly the
opposite since it shows that the Secretary did not even consider most of the of O&C Lands that
were included in the CSNM. While it is understandable that the federal defendants may not wish
to comment on governmental decisions that have not yet been finalized, it is also unreasonable
for federal defendants to expect AOCC or this Court to agree to a stay without at least some firm
evidence that a delay will in fact be likely to resolve all of the issues underlying AOCC’s claims.
A theoretical possibility of mootness is not grounds for delaying this case because
“‘[s]peculative injury does not constitute irreparable injury . . ..”” Nat’l Conference on Ministry
to Armed Forces v. James, 278 F. Supp. 2d 37, 52 (D.D.C. 2003) (quoting Caribbean Marine
Servs. Co. v. Baldrige, 844 F.2d 668, 674 (9th Cir. 1988)).

While failing to show that they will suffer any irreparable harm, the federal defendants
are quick to claim that a stay should be imposed because AOCC “has failed to show any
irreparable harm” from an additional 60-day delay. ECF No. 32 at 6. But it is not AOCC’s
burden to demonstrate “irreparable harm” here. And even if it were, the ongoing harm to AOCC

is obvious. There is no dispute that so long as the CSNM expansion remains in place, the O&C

-5-
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Lands will not be managed in accordance with the requirements of the O&C Act, and no timber
sales can or will occur (sales that are essential to AOCC’s member counties). Nor is this harm
insignificant. Indeed, as designated, the Monument expansion includes all of the timber harvests
that were scheduled to occur in the BLM’s Klamath Falls Resource Area over the next ten years,
effectively halting all timber harvesting in the region.” This point is also confirmed by the
Secretary’s final report—as published by the Washington Post—which acknowledges that even
the inclusion of just 16,591 acres of O&C Lands in the CSNM “would reduce timber offered by
BLM for sale by 4-6 million board feet per year.” Exhibit 1 at 11. And while other actions may
be necessary before BLM sales on all of the relevant O&C Lands can begin, there is no question
that they cannot move forward so long as such lands remain within the CSNM.

Finally, a stay is not in the public interest. The O&C Lands have been improperly tied up
by Proclamation 9564 since January 12, 2017, defeating the intended use of those lands under
the O&C Act to provide for the economic stability and development of AOCC member counties.
This lawsuit has been pending since February 13, 2017. AOCC reasonably accommodated the
federal defendants’ first request for delay, and they have had ample time to reconsider
Proclamation 9564. Further delay will only continue to frustrate the purpose of the O&C Act.

The public interest warrants prompt resolution of this case, not further delay.

* More detailed information on the impacts of the Monument designation on timber
harvest levels--and on the Counties--is set forth in the Declaration of Andy Geissler in Support
of Plaintiff’s Response to Federal Defendants’ Motion to Stay Case, which was filed on October
16, 2017 in the related case of American Forest Resource Counsel v. United States, Civil Action
No. 1:17-cv-0441 (RJL). AOCC incorporates the contents of that declaration in support of its
own opposition to the federal defendants proposed stay in this matter as well.

-6-
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III. CONCLUSION

For the foregoing reasons, the federal defendants’ motion to stay should be denied.

DATED: October 16, 2017.
STOEL RIVES LLP

/s/ Per A. Ramfjord

Per A. Ramfjord (D.C. Bar No. 392237)
760 SW Ninth Avenue, Suite 3000
Portland, OR 97205

Phone:  (503) 294-9257

Email:  per.ramfjord@stoel.com

/s/ Jason T. Morgan

Jason T. Morgan (pro hac vice)
600 University Street, Suite 3600
Seattle, WA 98101

Phone:  (206) 386-7527

Email:  jason.morgan@stoel.com

Attorneys for Plaintiff
Association of O&C Counties
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CERTIFICATE OF SERVICE

I hereby certify that on October 16, 2017, a copy of the foregoing document was filed
electronically through the CM/ECF system, which caused all parties or counsel to be served by

electronic means as reflected on the Notice of Electronic Filing.

/s/ Per A. Ramfjord
Per A. Ramfjord (D.C. Bar No. 392237)
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MEMORANDUM FOR THE PRESIDENT
FROM: RYAN K. ZINKFE

SUBJECT:  Final Report Summarizing Findings of the Review of Designations Under
the Antiquities Act.

Execative Summary and Impressions of the Secretary of the Interlor Ryan Zinke

In 1906, Congress delegated to the President the power to designate a monument under the
Antiquities Act (Act). The Act authorizes the Prexdent singular authenty to designate national
monuments without public comment, environmental review, or further consent of Congress
Grven thus extraordmary cxccutive power, Congress wisely placed limits on the President by
definmg the objects that may be included within 2 monument as being “historic landmarks,
hustong and prehistonc structures, and other objects of hustorre or scientific mterest™ by
restrieting the authonty to Federal lands, and by boutiug the size of the monument to "the
smallest arca compatible with proper care and management of the objects ™ Congress retained its
authortry to make land-use designations without such Lmuitations. Even with the resmchive
laoguage, use of the Act has not always been without controversy. Ta fict, even Theodore
Roosevelt's first proclamation of the roughly 1,200 acre Deval's Tower in Wyoming was
controversial - Soce that ume, the use of the Act has largely been viewed as an overwhelming
Amencan seccess s1ory and today includes almost 200 of Amenca's greatest treasures

More recently, however, the Act's executive suthonty 15 under scrutiny as Admunestrations have
cxpanded both the size and scope of monument designations  Smoe 1996 alone, the Act has been
used by the Premdent 26 imes to create monuments that are over 100,000 acres or more i s17¢
and have ncluded private property within the identified extemal boundancs. Whle early
monument designations focused more on geological formanens, archacological rumns, and areas
of listoncal mterest, a more recent and broad interpretation of what constitutes an “object of
histone or seientfic mierest™ has been extended 1o include landscape areas, biodiversity. and
viewsheds. Morcover, features such as Workd War 1 desert bombing craters and remoteness
have been included in justifying proclamations.

The responsibility of protecting Amenica’s publhic lands and unique antiquities shou'd not be
taken lightly; nor should the authonty and the power granted 1o a President under the Act. No
President should use the sathonty under the Act to restrict public access. prevent hunting and
foshing, burden private land, or eliminate traditonal land uses, unless such acton is needed to
protect the object. 1L1s Congress, and not the President, that has the asthonty to make protective
land designations outside of the namow scope of the Act, and only Congress retams the authoruy
to enact designations such as national parks, wilderness, and national conservation and recreanon

EXHIBIT 1
DOI-2020-p8%3ds9f 19
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“arcas. The Executive power under the Act is not a substitute for a lack of congressional action
on protective land designations.

President Trump was correct in tasking the Secretary of the Interior (Secretary) (o review and
provide recommendations of all monuments that were designated from 1996 to the present that
are 1) LO(} 000 acres or greater in size or 2) were made without adeguate public consultation.
This is far from the first time an exa'mmnt]on of scope of monuments has been conducted.
Existing monuments have wbecn‘ mnd"tf' ed by successive Presidents in the past, including I8

reductions in ﬂw‘q:?c of ‘mcmumcnls and there is nio doubt that President Trump has the authoriry
| toey u:w and consider’ mcommendauom to mndlﬁj or add a monument.

The melhndnlog}r usc.d‘ Iur lhc wwew cmismted of three steps. The first step was to gather the
| facts which included the examination of existing proclamations, object(s) to be protected,
i s, mugamm of the object(s) (if pracu-:.aL) to meet the * smallest area compatible” requirement, the
{ofi -*.ment:hc and rational basis for the boumdane:s land uses within the monument, public access

! | concerns, authorized tradmtmn;al uses, and appmpnat cultuml pmlccuom J'-'lb !
lind ‘dtrected hy thc Pmulcm ;secon step was to ens
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Comments received were overwhelmingly in favor of maintaining existing monuments and
demonstrated a well-orchestrated national campaign organized by multiple organizations.
Opponents of monuments primarily supported rescinding or modifying the existing monuments
to protect traditional multiple use, and thase most concemed were often local residents
associated with industries such as grazing, timber production, mining, hunting and fishing, and
motorized recreation. Opponents point (o other cases where monument designation has resulted
in reduced public access, road closures, hunting and fishing restrictions, multiple and confusing

management plans, reduced grazing allotments and timbet production, and pressure applied to
private land owners to sell their land encompassed by or adjacent to a monument.

1. Introduction and Pilr;)ose

As deseribed more fully below, Executive Order 13792, “Presidential Exccutive Order on the
Review of Designations Under the Antiquities Act,” dated April 26, 201 7, (Order) directed the
Secretary to conduct a review ol certam Presidential designations made under the Act. to

determine if the designations conlform to the policies set forth in the Order. The Order further
directs the Secretary to provide two reports summarizing his review:

4. an Interim Report under section 2(d), due within 45 duys, addressing the Bears Ears
National Monument established by Proclamation No. 9558, dated December 28, 2016,
and ““other such dr:slgarmuons as the Secretary determines to be appropriate for inclusion”;
‘Emd i | Il 1 |

b.

a Final Report undw sectmn "’{L]t ‘du:.. wuhm 120 days, summarizing the findings of the
review for all other monumem des:gmtmm. covered by the Order.

‘ ‘ i

| The Order directs the Suremry m uku[ude in both vepnm recnmmcndahom for “Presidential

actions, legislative propm:ﬂla? woncth::ll ncﬁlnn.:s bons;stent with/law™ to conform designations o
the policy set forth i in the Ordcr iw ‘. ) ; \. Wi

Thls Mcmomndum constwmtes the \Flml" ;ﬂa{t 'ur;dcm sm,uon 2(c) ot the Order and addresses the
tmdmgs of lh¢ review of certain I’residezmﬁ desi gmtmns made under the Act.

II. Bnkground “; ‘ . i ;
""me AumqumesAcr i \ | it EXHIBIT 1

] f 19
in 1906, the Act, now S dified at 54T S.C. 320301320303, reflected aDREAP 02605 B1 553
Jong effort by Congress, the Department of the Interior, and members of the archeological
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prehistoric ruin or monument, or any object of antiquity, situated on lands owned or controlled
by the Government of the United States™ without permission.

The Act has been used to designate or cxpand national momiments on Federal lands more than
150 times. Ithas also been used at least I8 times by Presicents to reduce the size of 16 national

monuments, including 3 reductions of Mount Olympus National Monument by Presidents Taft,

Wilson, and Coulidge that Cl.llllﬂ!lﬂ-tlﬁr‘ﬂl}" rcduced the size of the 639,200-acre Monument by a
total n“f approximately 314,080 acres, and a

ureductnnm'nf the Navajo National Monument by
 President Taft from its um@,mahl@ﬂ} a

cres ko 440 acr R, “Prwldcnt Rﬂns‘wclt also modlﬁed the
iy rmrwmn of the K.-.tmm Natmnah M&(numem 10 e d"
~ B Exec“n.fwo“'@nim rm;‘r | i
‘ Tlm Pmsaded " ed E\ec
i 'abuw‘ bemmtwl of Lhe@n'

)cmgnatmns of nati
impaction the

: 0 qdcguatc public
lh‘mm whether it confanns o
ors for th
i
h {l U

] 1 VeS| in
eservations of land ..be ocnf‘ ned to the st ar
mmgcmcnt of the objects to be protecwd“’ ‘
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5
(4) the effects of a designation on the use and enjoyment of non-Federal lands within or i
beyond monument boundaries;
(5) concems of state, tribal, and local governments affected by 2 designation, including the
cconomic development and fiscal condition of affected states, tribes, and localities;
(6) the availability of Federal resources to properly manage designated areas; and
(7} such other factars as the Sccretary deems appropriate.
As noted above, section 2 of the Order directs the Sccretary to provide, within 120 days or' e | R l:f
date of the Order, a Final Report including the results of the review and any resulting A g
recommendations on monuments. ‘ ; AR |
C. Monuments Under Review
[™Monument Location Year [ Acreage _‘
Bosin and Range | T Nevada | 2015 | | | T390 i}
Bears Ears R 20061 T k] J‘ss:vsn'am Rl
g Bemryessa Snow Mountain C:llifumlili | 20350 ]330, 480‘013‘ il Ui il ' ;,l‘: i ‘I
[ Canyans of the Ancizats g Colorado M 2000 il |l'.l'$ 160 m] A i I i i
Carzo Plain T || Catiforia T 2000 T ,q;,,nga.qp_ ‘
Cascade Siskiyou ; Fasil 0.:::;011 et ‘ RN '\2000:'20!? ) i
| Coraters of the Moon AR P Sy e PR ﬁ_;mwuw
Al i 3 " Giant/ Sequoia T i ;,.'C:(;ifn'miu il ke e 500 1.1
Al L&)Tﬁ%d&c . j f INcwda Lt i
| Grand Canyon-Parashant :
! Gmnd‘Stnircasw—Escalmuf.
I ] Hanford Reach
“-‘Imnwood Forest |/ A A e
Katahdin Woods and| -Wﬁm‘s; i)
‘Mn_;a}.-e Tedils. (0 ()
 Organ ] Muunuuns-umn Pcakn i
'Rip(immdc dcl'Nom I A
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D. Marine Monuments Under Review

The Department of Commerce (DOC) is undertaking a concurrent review process, under both
Executive Order 13792 as well as Exccutive Order 13795, “Implementing an America-First
Offshore Energy Strategy™, signed April 28, 2017 The DOC review includes both National
Ma_nnc Sanctuaries and the five Marine Monuments under the Department of Interior’s (DOI)
review. The five marine monuments Jointly reviewed are below,

—— S

Monument Location | Year Acreage
| Marianas Trench CNMI/Pacific Ocean | 2009 60.938.00.00 ]
| Northeast Canyons and Scamounts | Atlantic Ocean ‘ 2016 3,114,320.00
Pacific Remote Islands Pacific Ocean 2009 313,940,850.32
Papahanumokuakea Hawaii 2006/201 | 372,848.797.00
' Rosc Atoll American Samoa gmm t 8,609,045.00

I. Review Process

In an effort to make the review process transparent and give pcopk a voiee in lhat proqass, IJ()E
announced on May 5, 2017, 4 formal comment period for the review. This was the first thme !
regulations.gov has been uscd for a formal comment period associated with the, Aut The'revi n,w'

period closed on July 10,2017, The DOl received approximately 2.8 million com\mrmle. bulh\ D

clectronically and by mail. TR

Since May, the Sceretary personally visited eight national monument sites, i
Secretary held dozens of meetings with people and organizations, mcludmg
state gov ent officials: local stakeholders; and advocates/from cons
tourism, istoric preservation organizations. |‘

II. Results et
A. Broadly and Arbitrarily Defined “Objects”
There are many instances of the use of the Act for the pr

defined. Lending further to this concern is that there a
which contain virtually identical objects. The West was

the arid western climate. There is question wh:,r onl'
abjects to protect under the Act, while others were iw{ i \'lﬂ'||“‘ (i
|" \|H"l
i
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Ideally, the “historic landmarks, historic and
or scientific interest,” would be s

prehistoric structures, and other objects of historic
protect each object, if any,

pecifically identified, and then the quantity of land necessary (o
would be determimed.

However, prior Administrations appear to have, in some instances, tumed to designating
monuments only afterr"cdngressimml efforts to develop broader land-management legislation has
stalled. As a result, monument boundaries mirror the previously proposed legislative boundaries
that were not developed with the Act initially in mind. Congress has plenary discretion to further
‘protect areas of public lands and make other areas available for economically productive uses.
 Given that these same considerations and balancing processes are not available under the Aet,
the copying of these boundaries for use as|! monuments was unfortunate, ‘ i
.I: '_H"‘ Landscape Area [}cxigrrq;rfaa:s | ' “ ‘ il it e

. Ivthe case oflands administered by the Burean of Land Manag

Manage esignating ¢
C g seographic landscape areas as objects of historic o ific interest is especially problematic
1 given that the! determination of lﬂl.ld_l‘ uses Uy

. ‘ ‘ ndler the robust public balancing
Sl L processes pursuant to FUPMA. ‘?{gﬁhc andscape esi; spart of a,

! monument, objects and laree id are overlain
'k Jihe Ly i " ] el
i) Oy regime, which mandatés i

N arrowing the: mngc':':‘
bl i ) | assurances, traditional uses of |
SR | hunting, recreation. and other
4 banms rural communities)i
A il ‘ﬁ:}m grazing, mining, 4
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| While the use n:rf puhhc Iimd lsmd: ‘
. that their land is alsa amumbm:d b)ﬁ mmmi’rrur:np.: dt:

kS orgamzcd campmgm which faroutnum
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visitation. As a result, when developing transportation plans Federal land managers have found
the most efficient wry to profect objects in monuments is to limit access, whether by ceasing to

mamtam roads or cutrl&,ht clusmg rhem |

Theruiore puhl ic access is af g,leat concern n:lawd 10 monument designations. Hunters, anglers,

~and Tecreationalists are at tumeq ‘prm;cmk:d from vnsﬂmg these lands. Disabled and clderly
 visitors who rely: on mmnnqed| i

: mqspc}mtmn‘alw have limited access. Further, some tribes |
raised mm.p,m'; ‘f‘mm some: rt'ﬂmes thz!m‘ t

lb:r cu[tum] pmptms such as wood and herb oathenn;_,
are constrained 'b}" hck of acceagl |

A R Rk R R A it

":5;‘I}::"“',|f- Iy i | i i torith

| xu‘:i‘rlag concem, \1hem‘m perccplmn by pﬂvaw mholden,
Tl

q‘|gq1atmonm The Act states rhat.rhr: Prasldml ]
may only designate as mm\umcnim dim uanTmmnt‘ed on land! uwucd nrlmmwm,d by the

Federal Government,™ Hnwevm ‘thcn:lmcunu. 1 meg‘prwm Tandownert: that monummt |
demgmhuns amurpd their! land has the puﬁentml\ to' Iuml access o e i

economic activity mm]dc ofitheir) pnwnte\l:inﬁx. il

e \|| |u . R
Many stakeholders rcpuItLd tha mnnumem‘ dcmbﬂ;Ln :
those lands” eventual acqmsnmnhq)d lhk\l"‘;:dm:ﬂﬂlﬂh "v,"1

monument, This process is h&nl:tdtcdh hird
scll that land to the Federal Go*.crmncm

The DOI has cenmnly‘r heard lhéf
revenue, Lo some local buenwzqse';,.
resulted in this activity. However,
tourism do not necessarily | ofﬁeﬁ
on land development. -

Local governments raised i issues
of meaningful consultaﬁm\ and' prubhcﬂ'p
reviewed monument dcsng:muons were! 1 H
meetings were nol always adcquate'l n
- advocates organized by non—govmnmcr
designations. It is worth noting that this
process, The DOl received appmmmmﬁ

f f ‘. ts
- || "\'Iu‘ i d
Tco often, it is the local st:t!-:eholdcrs whn i:u.k !h gﬂnﬁmhxhﬂnmﬁmﬂm jand’ rlqtltuhwoﬁa]

" i
support to compets with well-funded H(‘Qs A; a rwhlt, the pubhb:‘aﬁhs,ul ubp pmhcsscs that

| have occurred prior to monument dcs1gmt|ons have oiﬁcn nnt ad quaiely apcoupttd. for the local
voice. This is concemning, as these are the communities and slakahuldq-s‘aﬂ‘eoled the most by
‘the land-use restrictions associated with these dcsngnntronk Indccd staln tcg;slamrcs in both

i A |
Draft Deliberative — Not for Distribution : ‘ ‘

b d
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Utah and Arizona have considered resolutions or legislation asking for modifications to either
existing monuments or to the anttquitics Act itself, often citing a lack of proper public process.
L

Like state governments, mhc.a are gulso mnm,mcd abnm consulmtmn and many arc interested in
exploring a more meaningful role in ma: esipn

) uﬂnﬁ lhat erlcnmpass sacred or culturally
significant tribal lands, e B ars Nation Mo ”ﬁm‘mm (BENM) the Inter-
Tribal Coalition had a nent of BENM ey authority isnot
available to the I’“rmul v Cangress. T ' £ R
.mmchmatmn setup ﬂn
- Report of ,Imw 1,
: wmmwgmmém

Al ‘H*‘pi’tﬁper wic‘.m{d m:umgﬁme:nm
Al pu otection as it is about | pmwm
i n'wl'rm*t‘ mhew land uscs. Als nol

m‘ spccmll 'u'caq and'tﬁmﬂ' i
il o

I il
llv'\'"l“ il

i

“ﬂ\\\ ‘W)

\

‘"\. W ..“” "\ cl
\\\\ il g il Hv}l’*: W"M”

o

ﬂ'\'\!w:ﬁ\ \ . “hl o
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¢ The BENM was cswbhshed by Proclamation No. 9558, dated December 28,2016. It
- consists of 1,35 i 849 acrm. of Federal land in San Juan County, Utah, and is jointly

;.managen.’a hy BLM L 063 mﬂlmmacrm a d the s,
{ggﬂ .mm am ‘“}4‘ i i ] n Forest Service (USFS)
| The

‘hﬁlhwloglqal sites, unique geologic features, and areas
I\?cwltur'ul tradmons smd ceremomes

DV, - ¥, v, <
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1

expanded by almost 43 ﬂﬂﬂ acres thwugh Presidential Proclamation 9564 on January 12,
12017, .

L]

The CSNM is locatcd n Jﬂckmn and Kiamath Counties, Oregon, and Siskiyou County,
California, and is managcd by the BLM

The original 2000 dcmgmtmu was the fmrst monument to protect biodiversity. The

expansion purported to create a wmeéaary huﬁ“e tn support the biodiversity abjects
“outlined in the otiginal CSNM. ||

In2015, legistation was ulmtrﬁdut:ed than Mnllld hd\"t:“ pwlccled tnost of the areas in the
pmpmed monument expanﬂmh thmugh conservatmm and recrcation designations.
 The CSNM contains within its hc:rdcrs 424, ?DT acre Wi ldemess Area designaled b}
Congréss in the 2009 Omntbus Pubhc Lanc!mManunganAcL

 The Wildnerness Avea was pramdod o 1t$ cul rent size. in 2010 with lhe acqumnmn of"
 two privately owned. mholclmbs ;

" Encompassed within the exterior bmmdm ofthc ongm.ﬂ (,.‘:NM 18, 19 -3]5 acres af S ST
private land (23.2%), and within the: boundary nf the extension is 32,677 private aures i

(38.3%), for a total of 52,485 ncves of prwately owm..d !ands Til is ts ?U percent of thc. i
mtal area wathm the cxtt.mal‘ thertor hmmdarn es| nf the"CSWM i ol

PCI ¥CAr,
These are lands atamwnly set‘

dumwn | undcr r]m Orcgan
ld M %gm em .ﬁct of 193? (0&(. Act}

t:Tn requ

: and _the

L]
ged
* b2
-2
-
(=]
9
2
E
g
- 8
E
4.5
B =
B
B
=
£

e, ‘ npan.m objec,ls Asareqult, gra ]
G Manya.llotmcnts wmboughmul'w:-"

expa.nswn arca only allows for motorllzed - !fmsliortatwn

; managcmcnt plan is completed. The plan\h_ 1 h-udﬁfl‘qnﬁatcd‘as‘uf this time.
TROE o) mamlcnancc, rcmalumg usable mad.s‘.“y. SNM"M&}‘ bl
i e

Dueto
e ‘nnd umcun tablc ufor

! Rccmrxmeuda.l.tons

- The Proclamation should be amcnded mrough tl1e use af nppropnatc authority, mcludmg | ‘
i law_ful‘cxumse oﬁlle Pmn.dem's discretion granted l:-y the Act, to pfotectobjeclsmd e
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* The management plan should be revised to continue to protect objects but also prioritize

public access; infrastructure upgrades, repair, and maintenance; lradmonal use; tribal
© ' cultural use; and hunting and fishing rights.

® The Dm should work with Congress to secure funding for adequate mﬁ'astmcturc and
: manageme.ntmccds to protect n:ub Jects effectwcly
Grand StmrcasewEsmIlﬂan L "3; e |
| ‘;\::, i“ | ‘I., I\l |
. Gm\d “.tatmzm-EsLalamc‘ \Natmmh Monmnem (GSENM] was eﬁmbhshed by Pres-:dcmul
i ‘Pmclamatlm*l 692‘0 on Scptcn‘ ber 18,

er 18, 1996, and’ was BL‘M s fizst national monument. It

Mg archacnlugltal "m(l bmlumcal resoure
ol Mmoqt a7 pen:cnt uf (_rbEI“JM'-rl I"ll'.u:i
." " i

i vl JI e
h\lf'ﬁ‘ﬁn
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e The DOI should worin with Congress to secure funding for adequate infrastructure and
o m'-mngcmt.m lneecls to pmtect Dbjttth cli‘cuwcly

Kummmlu Na&innal:lhlbmumen.t I N
i ol

Kumhdm Woods and Waters Nutléml! Monumem (KWWNW) was established by

. ,Pmudcnl,ml Pmclamatmulrdn 91-‘#?& on August 24, 2016. The KWWNM consists of just
| over 87,500 acres in Maine that| were dmnnted to the Federal Government for the pu:pnse
i :m’mmmn“m nhfiulqhtmm] Park| S;.rstt.m
Thirteen |pm“wib were Jonated wnd'cnm e}ed under bcpur.ﬂe deeds to.the United States
sl sk il and re-.m'ded on r\ugmt 23, 1hn: d"my anfbm I{WWNM wm. designated by the President.
i s ol A E"-'.‘“ -t.q:gngu ess, adraft lcgqlmw prhpmal was| cun:ulated to create a national park

| wtihm llm same bmimltuf', |nh'zt Euuon"lpm S KWWNM 'UIlmﬂwL?. Members nf the

M mne u:un L,wssmn:!l dbl:,g.ihon du lmled 1o mundhce Iegmlﬂtmn
0 Thlb land ww;:auvatt. h?et‘ ore

Tunting, and snow bbll:tllgr‘ wet
: ‘.\‘hﬂb the Im‘

‘ .mr.l \nowmu |
Use restriction
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Recommendation:

*  The Proclamation should be amended, through the use of appropriate authority, including
lawful exercise of the President's disceretion granted by the Act, to protect objects and

prioritize public access; infrastructure upgrades, repair, and maintenance; traditional use
tribal cultural use; and hunting and fishing ri ghts

The DO should work with the Department of Homeland Security to asscss bordcr aafcl‘v
risks associated wuh the Potrillos Mountain Complex.

The DOT should wurk with the Depart ment of Defense to assess nsks 1o operd uunaI
readiness of ncarby military installations. ‘
“»  The President should request congu.ssmnnl authnmty to cndblc ln'bal comanm.ement of

. designated cultural areas. ;
‘ ‘The m:magomnm plan should be rewﬁ&d‘ to continue to, pmtectf i
' public access; infrastructure upgrades, repair, and ma it
‘]- cullural use; and lmntmmlantl fi sh"lng\r:ghts' e
The DO should work w:,lhw COI‘I_t.,lJ'C‘sb o secure fund
Dt ‘, mamgement needs tmprqt el wuqud.la f:ﬂ"ecl' \reiyl bl \

(il "‘
‘ .apprommntely 50 nautic
f ami Iarws lslands Joijw

i
| “||“m”n

\m il
i
\||;\|




FOIA001:01701658

Case 1:17 cv 00280 RJL Document 331 Filed 10716717 Page 18of 20—

B e e — : o v

Rio Grande Del Nopte

* Rio Grande Del Norte National Monument {RGDNNM} was establnshcd by Frcsldmual

Proclamation $946 on March 25,2013 and is locatecl in Tans (i’nuntv New MEXIOD st
b ‘It consists of 242,455 acres managed by BLM and mntams v 050 acres of WSAs, . A
The resources rdenm.ﬁed in the Prucl.:m.zlmn are culmral lllsmnc aud eonlng:cal

Several legislative proposals have been mtmduced in the: psast to csmbh

Conservahon Areain thle same foc:tprmll a8 RGDNNM lhe most necent m Eﬁlﬂ AI! !

legislative aempts were unsuccesstul,
.trl‘&nng isa xtgmﬁcant lradltmnal use m R[“DMNM ‘Hawmrcr Tﬂcld ci!os‘ s

% The pn}clamanon should be '1mended thrnu;,h ﬁh: use -uf appmprmta ‘authori
-, lawful exercise of the President’s discretion granted hy thc Act,to prﬁtcm: objects.a
pnonuze puhhc access; Inl?asimctm“c upgradey repau, :md mmntenance raditicnal

i Pre-;:clent should rcqucm congressmnal nuth
it dc%u:mted cultural arcas. Kot

| Atoll and encompasses 13 451 square mzlcs (S 609}&]4!5 acrcs] af elnergent and
' submerged lands and waters of and armmd Rose Aroil el | A ‘
| e The RAMNDM was established to prou.ct (hc rc:rf ecosystem. whu:h is| lmmc to dm:rs: |
it ‘terrestrial and marine species. |
e  Rose Atoll is also designated as a Nauo:ml Wlldhfe Refuge. csmbllshod onJ uly 5, 1973
by cooperative agreement between the Government of Amcncau Samoa and the U.S.
bl Fish and Wildlifc Service. T
i al fishing is prohibited in
ey g‘::::gerlf Amencasn S;::pr:oa is a mixture af commercial, subsistence, traditional, and

! gpmﬁshmg AmenmSmoascconomyishmﬂydepandmtmmmmﬁsh mlhe oK
ro mhmuﬂmwmmmdmmmmmmwmd hoamgoiugw b
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Recommendation:

* The proclamation should be amended or the boundary be revised, through the vse of
appropriate authority, including lawful exercise of the President’s discretion granted by

the Act, 10 allow commercial fishing and ensure the practice is managed under the
Magnusommwena hsbﬂery Conservation and Management Act.

Recommendations for ‘zpmﬁc monu ment mmllficatmm refle clmg rhe ahwa wms:dcratmns w.u
be, quhmnltm! Hcpﬁhmii;:‘h ulmnmtm Fi !

‘ ‘:“ml,m mmttutlmi
i *snndard for puhlm. mpu

. mcludu ! g‘ :
I Lxecutwa Oldem ‘

War, Ttis recnmm‘ {
nmmml‘mcmument;

Thc Consohdated
i spcmal n-.buurcc studies 1
~ one location to highlight is
‘ “was the firstHMCP
it svagregaﬂm am;M
. supremacist. The NPS in
(R rccommendcd thcse s:tcs

DR Anothe: locatmn that may qual rp1
" which is approximately 130,000 ‘acres wi
northwestern Montana. 1t is bounded by Gla
‘ amllhﬂ Blackfect Indinm Reservation. This
| Cultural District r 20
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