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COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF

INTRODUCTION
1. Lorna Weber is a resident of Arden, North Carolina and a frequent

visitor to the Blue Ridge Parkway and The Pisgah Inn.

2. Parkway Inn, Inc. (operating as “The Pisgah Inn”) is a private
concessioner located on the Blue Ridge Parkway, a unit of the National Park
Service (“NPS”). The Pisgah Inn provides necessary services to travelers on the
Blue Ridge Parkway such as lodging and food which help ensure the safety of
those travelers as well as the protection of the natural resources within the Blue

Ridge Parkway.

3. The Pisgah Inn is a private company that does not receive any funds
from the federal government, but in fact pays money to the federal government

pursuant to its operations on the Blue Ridge Parkway.

4. In issuing the Pisgah Inn its current contract to provide visitor services

to travelers on the Blue Ridge Parkway, NPS concluded that the Pisgah Inn’s

services “are necessary and appropriate for the public use and enjoyment of [the
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Blue Ridge Parkway] and should be provided to the public visiting [the Blue Ridge

Parkway].”

3. The Blue Ridge Parkway is currently open.

6. The travelers on the Blue Ridge Parkway rely upon the services

provided by the Pisgah Inn for their safety.

Is Even though NPS has kept the Blue Ridge Parkway open pursuant to
the current partial shutdown of certain government operations, NPS has determined
that, pursuant to NPS’s authority to close units of the National Park System under

36 C.F.R. §1.5(a), the Pisgah Inn must shut down.

8. Given that the Pisgah Inn does not rely on federal funds and provides
necessary services to the travelers on the Blue Ridge Parkway, NPS’s decision to
keep the Blue Ridge Parkway open but close the Pisgah Inn is entirely

unreasonable and is likely to result in irreparable harm to the travelers on the Blue
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Ridge Parkway and the Pisgah Inn as well as increase the risk of resource damage

to the area.

JURISDICTION AND VENUE
9. The claims asserted herein regarding NPS’s violation of federal laws
related to concession operations in our National Parks arise under the

Administrative Procedure Act, 5 U.S.C. §§ 500 ef seq.

10.  This Court has subject matter jurisdiction under 28 U.S.C. § 1331
(federal question), the Federal Arbitration Act, 9 U.S.C. § 4, and 28 U.S.C. § 2201

(declaratory judgment).

11.  Venue is proper in this Court under 28 U.S.C. § 1391(e) because the

defendant in the action is an official of the United States and has offices located

within this judicial district.

PARTIES
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Plaintiff

12. Lorna Weber is a resident of Arden, North Carolina.

13.  Ms. Weber is a frequent visitor to the Blue Ridge Parkway and The

Pisgah Inn.

14. Ms. Weber attempted to visit The Pisgah Inn on October 6, 2013, but

was unable to use its services pursuant to the orders of NPS Park Rangers.

15.  Ms. Weber, but for the orders of the NPS Park Rangers, would visit

The Pisgah Inn in the upcoming weeks.

16.  The Pisgah Inn is a family-owned private corporation established

under the laws of North Carolina.

17.  The Pisgah Inn has operated within the Blue Ridge Parkway for

thirty-five (35) years, and has consistently obtained the highest evaluations
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22.  On October 1, 2013, NPS made a determination pursuant to 36 C.F.R.
§ 1.5(a) to close certain NPS units and suspend all NPS concession operations by
6:00 p.m., October 3, 2013, whether or not those concession operations were

within a closed unit of the NPS.

23.  NPS asserted that its determination to close NPS units and suspend all
NPS concession operations was “necessitated by a lapse in funds appropriated by
the United States Congress for the operation of the National Park Service and will

remain in effect until funding is restored.”

24.  NPS asserted that “this national closure determination and notice is
necessary to maintain public health and safety in units of the National Park System

and to protect park resources and values during the shutdown period.”

25. However, NPS determined that the Blue Ridge Parkway could remain

open and its continued use was not a risk to public health or safety or to the

protection of park resources and values.
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26. The Pisgah Inn is located on the Blue Ridge Parkway.

27.  Upon issuing the current contract for the Pisgah Inn to operate on the
Blue Ridge Parkway, NPS determined that the services provided by the Pisgah Inn
“are necessary and appropriate for the public use and enjoyment of [the Blue Ridge

Parkway] and should be provided to the public visiting [the Blue Ridge Parkway].”

28.  The Pisgah Inn provides one of the few spots for travelers to pull off

the Blue Ridge Parkway and rest, obtain food or to use rest rooms.

29.  The Pisgah Inn helps ensure the safety and health of travelers on the

Blue Ridge Parkway.

30.  On October 1, 2013, the Pisgah Inn was informed by an NPS

employee that the Pisgah Inn had to close its operations by 6:00 p.m., October 3,

2013, pursuant to NPS’s determination to close all NPS units.
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31. However, because NPS in fact had not closed all Park units but left
open the Blue Ridge Parkway, the Pisgah Inn attempted to stay open to help ensure

the safety and health of travelers on the Blue Ridge Parkway.

32.  The Pisgah Inn also sought to confirm the validity and authority of

NPS’s closure notice from NPS officials.

33.  On October 4, 2013, multiple NPS Park Rangers arrived at the Pisgah
Inn in several vehicles with their emergency lights on and forcibly closed down

Pisgah Inn’s operations.

34. An NPS official, Lena McDowall, Associate Director, National Park
Service, Business Services, subsequently sent an email to the Pisgah Inn’s counsel
asserting the NPS had properly issued directions to Pisgah Inn to close its

operations pursuant to 36 C.F.R. § 1.5(a).
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35. In explaining this determination to the Pisgah Inn, NPS stated that:
In the normal course of operations, park activities necessarily
require the support of numerous National Park Service
functions: park operations do not function independently of
contracting support; visitor protection cannot exist without the
support of payroll personnel; concessioners and volunteers
cannot conduct activities without management oversight. With
parks closed to the public and its inability to provide necessary
oversight, consistent with the provisions of its concession
contracts, the NPS has had to close all concession facilities in
the National Park System.

36. However, the Pisgah Inn can and does function on a day-to-day basis

without any NPS employees or contract support.

37. NPS’s administrative contracting support staff visit the Pisgah Inn

approximately only once per year and have already visited for the current season.

38.  Thus, it is misleading for NPS to state that the Pisgah Inn’s operation

cannot function during the current period independent of NPS contracting support.

39. In addition, prior to October 1, 2013, NPS Park Rangers would

10
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infrequently stop by the Pisgah Inn.

40. However, since October 3, 2013, NPS has had between 3-6 Park

Rangers at the Pisgah Inn.

41. Therefore, NPS clearly has sufficient resources to ensure that even
greater protective measures are in place to protect visitors than were in place prior

to the closure order.

42. Moreover, visitors are still present traveling on the Blue Ridge
Parkway and NPS has determined that they can make use of the Blue Ridge

Parkway in a safe manner without jeopardizing resources.

43. The use by the visitors to the Blue Ridge Parkway of the Pisgah Inn’s
facilities does not and cannot be viewed as increasing any of these already

acceptable risks, and in fact, reduces these risks.

11
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44.  NPS apparently subsequently allowed travelers on the Blue Ridge

Parkway to access The Pisgah Inn to make use of its rest rooms which it provides.

45. Given this permitted access to and use of The Pisgah Inn, there is no
increase in risk to public health or the area’s resources if travelers are also allowed
to make use of the other services provided by the Pisgah Inn, such as its food and

lodging.

Count I
46. The Pisgah Inn reasserts and re-alleges paragraphs 1-45 as if fully set

forth herein.

47. In its determination on October 1, 2013 pursuant to 36 C.F.R. § 1.5(a),
NPS asserted that “all units of the National Park System nationwide are closed to
public visitation and use, subject to the conditions and exceptions described

below.”

12
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48. NPS further asserted that all “National Park Service concessioners

must suspend their operations in overnight accommodations by 6:00 p.m. EDT on

October 3, 2013.”

49.  NPS further asserted that “with parks closed to the public and [NPS’s]
inability to provide necessary oversight, consistent with the provisions of its
concession contracts, the NPS has had to close all concession facilities in the

National Park System.”

50. NPS also stated that this decision was “necessitated by a lapse in

funds appropriated by the United States Congress for the operation of the National

Park Service. . .

51. However, contrary to NPS’s assertions, NPS did not close the Blue

Ridge Parkway to the public.

52. In addition, contrary to NPS’s assertions, there was not a total lapse in

13
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funding for the administration of the Blue Ridge Parkway given that NPS still has
employees operating to ensure the safety of visitors to the Blue Ridge Parkway and

the protection of resources.

53. Moreover, by not closing the Blue Ridge Parkway to the public, NPS
determined that travelers on the Blue Ridge Parkway can be present without risk to

their health or the resources in the area.

54.  Given that NPS is allowing the public to continue using the Blue
Ridge Parkway and the operations at The Pisgah Inn provide protection for the
health and safety of those visitors as well as further protect the resources in the
area, NPS’s decision will increase the risk of harm to the safety of the public and

damage to the area’s resources.

55.  Thus, NPS’s determination to close down The Pisgah Inn pursuant to
36 C.F.R. § 1.5(a) to protect the safety of visitors who are continued to use the

Blue Ridge Parkway and to protect the areas resources was arbitrary, capricious, an

14
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abuse of discretion and not in accordance with law.

REQUEST FOR RELIEF

WHEREFORE, plaintiffs Lorna Weber and Parkway Inn, Inc. respectfully
request that this Court grant injunctive and declaratory relief against defendants as
follows:

a. Issue an order finding that the decision to shut down the operations at
The Pisgah Inn was arbitrary, capricious, and abuse of discretion and not in
accordance with law;

b. Issue an injunction preserving the status quo by requiring defendants
to permit operations at The Pisgah Inn; and

c. Issue an order awarding Lorna Weber and Parkway Inn, Inc. their
attorneys’ fees related to its filing and pursuit of this matter, and such further relief

as may be appropriate.

Respectfully submitted,

s/ Jon Yarbrough
Jon Yarbrough
Constangy, Brooks & Smith, L.L.P.

15
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Section 3. Authorizing the Construction of a Capital Improvement

The Director may only authorize or require the Concessioner to construct capital improvements
on area lands in accordance with the terms and conditions of this CONTRACT and for the
conduct by the Concessioner of visitor services, including, without limitation, the construction of
capital improvements necessary for the conduct of visitor services.

Section 4. Requirements for Beginning To Construct a Capital Improvement

Before beginning to construct any capital improvement, the Concessioner must obtain written
approval from the Director in accordance with the terms of this CONTRACT, including the
terms and conditions of this Exhibit A and Exhibit F. The request for approval must include
appropriate plans and specifications for the capital improvement and any other information that
the Director may specify. The request must also include an estimate of the total construction cost
of the capital improvement. The estimate of the total construction cost must specify all elements
of the cost in such detail as is necessary to permit the Director to determine that they are
elements of construction cost as defined in this Exhibit. (The approval requirements of this and
other sections of this CONTRACT also apply to any change orders to a capital improvement
project and to any additions to a structure or replacement of fixtures as described in this
CONTRACT.)

Section 5. Requirements After Substantial Completion of a Capital Improvement

Upon substantial completion of the construction of a capital improvement in which the
Concessioner is to obtain a leasehold surrender interest, the Concessioner must provide the
Director a detailed construction report in accordance with the terms and conditions of this
CONTRACT, including without limitation Exhibit A and Exhibit F. The construction report
must be supported by actual invoices of the capital improvement's construction cost together
with, if requested by the Director, a written certification from a certified public accountant. The
construction report must document, and any requested certification by the certified public
accountant must certify, that all components of the construction cost were incurred and
capitalized by the Concessioner in accordance with GAAP, and that all components are eligible
direct or indirect construction costs as defined in this Exhibit. Invoices for additional
construction costs of elements of the project that were not completed as of the date of substantial
completion may subsequently be submitted to the Director for inclusion in the project's
construction cost.

Section 6. Determining Construction Cost for Purposes of Leasehold Surrender Interest
Value

After receiving the detailed construction report (and certification, if requested), from the
Concessioner, the Director will review the report, certification and other information as
appropriate to determine that the reported construction cost is consistent with the construction
cost approved by the Director in advance of the construction and that all costs included in the
construction cost are eligible direct or indirect costs as defined in this Exhibit A. The
construction cost determined by the Director will be the final determination of construction cost
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Section 14. Obtaining Additional Leasehold Surrender Interest by Undertaking a Major
Rehabilitation or Adding to a Structure in Which the Concessioner has a Leasehold
Surrender Interest

If the Concessioner, with the written approval of the Director, undertakes a major rehabilitation
or adds a new structure (e.g., a new wing to an existing building or an extension of an existing
sidewalk) to an existing structure in which the Concessioner has a leasehold surrender interest,
the Concessioner will increase its leasehold surrender interest in the related structure, effective as
of the date of substantial completion of the major rehabilitation or new structure, by the
construction cost of the major rehabilitation or new structure. The Consumer Price Index
adjustment for leasehold surrender interest value purposes will apply to the construction cost as
of the date of substantial completion of the major rehabilitation or new structure. Approvals for
major rehabilitations and additions to structures are subject to the same requirements and
conditions applicable to new construction as described in this CONTRACT.

Section 15. Obtaining Additional Leasehold Surrender Interest by Replacing a Fixture in
Which the Concessioner has a Leasehold Surrender Interest

If the Concessioner replaces an existing fixture in which the Concessioner has a leasehold
surrender interest with a new fixture, the Concessioner will increase its leasehold surrender
interest by the amount of the construction cost of the replacement fixture less the construction
cost of the replaced fixture.

Section 16. Obtaining a Leasehold Surrender Interest in Existing Real Property
Improvements in which no Leasehold Surrender Interest Exists

1) If the main body of this CONTRACT requires the Concessioner to replace fixtures in real
property improvements in which there is no leasehold surrender interest (e.g., fixtures
attached to an existing government facility assigned by the Director to the Concessioner), a
leasehold surrender interest will be obtained by the Concessioner in such replacement
fixtures subject to the approval and determination of construction cost and other conditions
contained in CONTRACT.

2) If the main body of this CONTRACT requires the Concessioner to undertake a major
rehabilitation of a structure in which there is no leasehold surrender interest (e.g., a
government-constructed facility assigned to the Concessioner), upon substantial completion
of the major rehabilitation, the Concessioner will obtain a leasehold surrender interest in the
structure. The initial construction cost of this leasehold surrender interest will be the
construction cost of the major rehabilitation. Depreciation for purposes of leasehold
surrender interest value will apply only to the rehabilitated components of the related
structure.

Section 17. No Leasehold Surrender Interest Results from Repair and Maintenance of Real
Property Improvements

The Concessioner will not obtain initial or increased leasehold surrender interest as a result of
repair and maintenance of real property improvements unless a repair and maintenance project is
a major rehabilitation.

— = 00051055 NPS-20240-000039 (0126) Page 36 of 230






CC-BLRI003-04 Contract Exhibit B: Operating Plan Table of Contents
EXHIBIT B
OPERATING PLAN
1) RESPONSIBILITIES....... L NE IR ———— 1
A) CONCESSIONER ....oonneseassenmsnessssreracnossssns ssmsomsbsnessssssmassnsnssmens$bib s hnb ohoasnrasss 566 554 55555 5565 5505555 1
B) BLUE RIDGE PARKWAY ..ottt cesneescates e st es e s s banessbanasesassnan s s 1
2) GENERAL OPERATING STANDARDS AND REQUIREMENTS ......c.ccccinuiensercsneisssaceronnsans 2
A)  SCHEDULE OF OPERATION.......ciiiiiiiireeestieertreesenraesmtesseeeseasesesnsssueessneesaseseesnesesssesssssessnnes 2
B) RATE DETERMINATION AND APPROVAL PROCESS.....ccocvtiiiiiriiiiiiieeiieertrressrees it eeenens 2
C)  PURCHASING .ccevieetteeriee et eeesttesitesite e atbesasst e s s abesaeeesasbesssaaessbt e e saesesseesbaeaeesbnesasanesanaeesraaes 3
D) EVALUATIONS ..cctiiteecittereeeteeeeseeeetraresesessesttesssnsasessassassessssasesasaseesassnessasssssssnsssseeensnsnanssass 3
E)  GENERAL POLICIES ....uooiiiieiiiiniiicitriiiteecettes et eites e saset s st e seaesssbessases e s shes e mesenannenneesas 6
F) Humas BESOURCES M ANAGENITENIT smmomssssoe s sossss s s samis s ams s sisss s s 9
3) UTILITY RESPONSIBILITY ....ocoeiiniieeiscssnrercsrensesssscsssssssssssessssssssonsssssssasssssssssossosassssrsrsssssasassss 10
A)  CONCESSIONER ....couvierviieireneinreraitienressasueesarsesastssseessssesssnssesssrssssssessbessssesesssssessssessssnenns 10
B) NATIONAL PARK SERVICE.......coiiiiientiieiineirisitesieesteesessnteesssesssessesastasseesrsnessessssesssassnnsnns 11
4) PROTECTION AND SECURITY e eSS SNSRI 11
A) CONCESSIONER SECURITY PERSONNEL .....ccuutiiteririerenereeereesssteesseessnecasesessosesssssesssaesssnes 11
B) THE NATIONAL PARK SERVICE ....cccuceroiuiiraiiarniririeesaieesieteeseseesisessusessesessoressssssesssnessanees 11
s e R ————— 11
D) EMERGENGY MEDICAL AR «onmionsssn owss o a5eio 5580 5616455 5555506 B 55665 5755 Aria vah 0 o bk svsasnd 12
5) PUBLIC RELATIONS 12
A) REQUIRED NOTICES .....cccoeerrieenvrersirersrnersereessnsesseessnnes eteeeteere et e e te e te s e e st eaeebeaeerean 12
B)  PUBLIC STATEMENTS ....corottivieniersreenseeestesanesssesisessassssssssessssassssessasrnsesssssssesssssssassssasssssnses 13
C) ADVERTISEMENTS AND PROMOTIONAL MATERIAL ......ccccveeiireeeerienrreeeeseeessesesnneesssssesssanes 13
6) VOLUNTEERS IN THE PARK (“VIP”) PROGRAM 13
7) SPECIFIC OPERATING STANDARDS AND REQUIREMENTS 13
A)  LODGING ..ciitieiiiiiietieeierctesttestecsteetesstreessseesasesinesssesssasssessssesssensesnseesssensareansensssenssnssanes 13
B) FOOD AND BEVERAGE SERVICE ......oocveecienuresuereresnsninserissesssasssnesssessssssessssssssssssessssessessnes 15
C)  MERCHANDISING ...oouveeueisrersiuressaessaorsasaseessesssssassnssssessasssses assasssssssassssensssssssesssssesnsesssssnnes 16
D) INTERPRETIVE SERVICES ......uttiiiuiierrererneererurisistesaseessseessssesensnssrnsesssssassssssssssssssseassesessssns 16
8) REPORTING REQUIREMENTS 17
A)  PARK REPORTS......cutiiiiitiireecceteeeciteecteereeeesetseeeesessnesessnes s e enssnsssssssesssnsnnessmnsesossnnnesssassnses 17
B) CONCESSIONER OPERATIONAL REPORTS ......coctirienienrinuirreiasseciesseseessenessereeessssnessensessssenses 17
C) CONCESSIONER FINANCIAL REPORTING.......ccecrteerreirniineiscesiveersnsensseessseesssssssosssesssessssenens 19
D) SUMMARY OF INITIAL AND RECURRING DUE DATES.....cccccevniiinirreinrneiiscieeeneceneeeneenenns 20

— ~—— — 00051055 NPS-20240-000039 (0126) Page 38 of 230
























CC-BLRI003-04 Contract Exhibit B: Operating Plan Page 8 of 21

Out-of-order phones must have a sign on them directing the visitors to the nearest
working unit.

(8) Vending

(a) Vending Sources. Vending machines will be conveniently located, and of a
design and color which complements the aesthetics of the building and
surroundings. The Service will approve all locations.

(b) Standards. All machines will be clean, properly stocked, and in good working
condition. Signing on the machine may relate to Park interpretive themes or will
be generic in nature. Brand information will only be visible when at the machine.
The machines will be adequately illuminated, but will not contribute to night light
pollution.

(c) Out-of-service. Any vending machines that are temporarily out-of-service will
have computer-generated signs posted with appropriate information that will
direct visitors to the closest available unit.

(d) Cigarettes. Cigarette vending machines will not be located anywhere within the
Concessioner’s assigned areas. '

(9) Vehicles

(a) Licensing, Insurance, Maintenance and Registration. All vehicular equipment
used by the Concessioner as well as the vehicles belonging to Concessioner's
employees, will be properly registered, licensed, insured, and maintained in
accordance with federal and state law and regulations.

(b) Identification. Concessioner vehicles will be discreetly identified with the
Company name. All lettering should be no larger than three and one half inches
in height.

(10) Employee Housing and Food

(a) The Concessioner will provide food and housing for its employees when needed.
Charges for such food and housing shall be in accordance with state and federal
laws.

(b) The Concessioner will designate a supervisor for employee housing. The
supervisor’s name and contact information will be provided to the Service.

(c) Pets are not to be maintained by employees at Mount Pisgah.

(d) Employee rooms will be adequately furnished to serve the number of occupants.
The Concessioner will ensure that occupancy levels are not exceeded.

(e) The Concessioner will notify a Park ranger of abandoned vehicles within its land
assignment, which may include employee vehicles. The Park ranger will make
arrangements to have vehicles towed in accordance with Park standard operating
procedures.

(f) Employees residing in the Concessioner's employee housing area will be
informed of service regulations and policies by means to include, but not limited
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EXHIBIT C
NONDISCRIMINATION

Section I: Requirements Relating to Employment and Service to the Public

A. EMPLOYMENT
During the performance of this CONTRACT the Concessioner agrees as follows:

1) The Concessioner will not discriminate against any employee or applicant for employment
because of race, color, religion, sex, age, national origin, or disabling condition. The
Concessioner will take affirmative action to ensure that applicants are employed, and that
employees are treated during employment, without regard to their race, color, religion, sex,
age, national origin, or disabling condition. Such action shall include, but not be limited to,
the following: Employment upgrading, demotion, or transfer; recruitment or recruitment
advertising; layoff or termination; rates of pay or other forms of compensation; and selection
for training, including apprenticeship. The Concessioner agrees to post in conspicuous
places, available to employees and applicants for employment, notices to be provided by the
Secretary setting forth the provision of this nondiscrimination clause.

2) The Concessioner will, in all solicitations or advertisements for employees placed by on
behalf of the Concessioner, state that all qualified applicants will receive consideration for
employment without regard to race, color, religion, sex, age, national origin, or disabling
condition.

3) The Concessioner will send to each labor union or representative of workers with which the
Concessioner has a collective bargaining agreement or other contract or understanding, a
notice, to be provided by the Secretary, advising the labor union or workers' representative of
the Concessioner's commitments under Section 202 of Executive Order No. 11246 of
September 24, 1965, as amended by Executive Order No. 11375 of October 13, 1967, and
shall post copies of the notice in conspicuous places available to employees and applicants
for employment.

4) Within 120 days of the commencement of a contract every Government contractor or
subcontractor holding a contract that generates gross receipts which exceed $50,000 and
having 50 or more employees shall prepare and maintain an affirmative action program at
each establishment which shall set forth the contractor's policies, practices, and procedures in
accordance with the affirmative action program requirement.

5) The Concessioner will comply with all provisions of Executive Order No. 11246 of
September 24, 1965, as amended by Executive Order No. 11375 of October 13, 1967, and of
the rules, regulations, and relevant orders of the Secretary of Labor.

6) The Concessioner will furnish all information and reports required by Executive Order No.
11246 of September 24, 1965, as amended by Executive Order No. 11375 of October 13,
1967, and by the rules, regulations, and orders of the Secretary of Labor, or pursuant thereto,
and will permit access to the Concessioner's books, records, and accounts by the Secretary of
the Interior and the Secretary of Labor for purposes of investigation to ascertain compliance
with such rules, regulations, and orders.
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REAL PROPERTY IMPROVEMENTS ASSIGNED:

The following real property improvements are assigned to the concessioner for use in conducting
its operations under this CONTRACT:

Building - Aoy | o ourwmas Full
Number Description (sq. ft.) Replacement Costs
as of July 2003

241A Commercial Building 8,134 $1,949,720
241B Building A 3,638 $519,575
242 General Store 1,956 $222.925
495 Building B 9,479 $1,327,724
564 Maintenance Shop 1,560 $103,147
754 Building C 8,900 $1,246,623
816 Dorm 1 1,460 $167,759
817 Dorm 2 1,863 $211,305
818 Dorm 3 1,863 $211,305
827 Dorm 4 1,863 $211,305
Total Cost: 40,716 $6,171,388
Map 1 -
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(d) National Environmental Policy Act (NEPA) compliance. NEPA compliance document
approval is required before any construction or R&M project occurs for any project that has an
impact on the environment. Projects requiring compliance will be identified by the NPS early
during project planning. The actual review period length may vary widely depending on the
nature, scope, and complexity of the project elements that relate to resource compliance. Projects
that have no measurable impacts on park resources usually require a “categorical exclusion”
determination--a process that may require sufficient extended lead-time from submittal of review
documents. Projects that have potential significant impacts on park resources or projects that are
not part of other NEPA compliance documentation will require additional environmental
analysis and may also require a longer period of implementation.

(6) Submit Project Statement for NPS Review. The proposed PS shall be submitted in written
correspondence from the Concessioner to the Park Superintendent requesting review. A PS
signed by the Park Superintendent constitutes official authority for the Concessioner to continue
further project development to the level specified in written correspondence from the
Superintendent. The Concessioner may obtain authority to complete a project when sufficient
planning and design has been completed to meet the interests of the park. Projects that do not
have the level of required planning are likely to receive only conceptual approval with
authorization to proceed with further planning and/or design as required to assure park objectives
are met.

(a) Project Statements Containing Claims for Leasehold Surrender Interest. A PS must present an
estimate of project expenditures to be claimed for LSI purposes. The eligibility of any
expenditures for LSI will not be identified until all project planning is complete to the
satisfaction of the Park Superintendent, including NEPA and Section 106 compliance, if
required. An approved PS serves only as a guide for further project development to the level
specified in the PS. The Park Superintendent shall only approve final LSI costs after project
completion and written project close-out.

(b) Design Required for Leasehold Surrender Interest Eligibility and Value. The Park
Superintendent may require an appropriate level of design to determine whether a project is
eligible for LSI, and if so, its estimated cost. The level of project planning and design required
may include completion of concept design, schematic design, or preliminary engineering design,
to clearly identify the elements eligible for LSI. Some projects may require the completion of
construction drawings and specifications before the proposed LSI is documented to the
satisfaction of the Park Superintendent. All improvements for which LSI is claimed must be
defined in record “as-built" construction drawings and specifications when the Concessioner
submits its request for LSI at Project Close-out.

(7) Establish a Project File. A file of all project documents shall be held by the Concessioner as a
chronological audit trail of all project decision-making activity for each project from concept
development to completion and NPS acceptance. Each project shall be identified with a unique
project number assigned by the Park. All documents entered into the file should have the project
identification number clearly displayed on it as part of document identity.
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(3) All maintenance will be conducted in compliance with all Applicable Laws, the
following referred sections of the 2000 version of the International Property
Maintenance Code (“1IPMC”), and the manufacturer’s
recommendations/specifications. The following sections of the IMPC are adopted
by the Maintenance Plan and incorporated herein by reference. In the event of any
conflict between Applicable Laws and the IMPC, Applicable Law(s) will prevail.
(The International Code Council’s website is http://www.bocai.org/index.html, and
a copy of these codes may be purchased for $22.00.)

9% &é

(a) In the referenced sections, the terms “property owner,” “owner,” and “occupant”

refer to the Concessioner.

(b) In the referenced sections, the term ‘“code official” shall be changed to
“Superintendent.”

(c) Reference Chapter 1, Section 102; Applicability, the following paragraphs: 102.3
through 102.8.

(d) Reference Chapter 1, Section 105; Approval, the following paragraphs: 105.2
through 105.4.

(e) Reference Chapter 3, Section 301; General.
(f) Reference Chapter 3, Section 302; Exterior Property Areas.

(g) Reference Chapter 3, Section 303; Exterior Structure, the following paragraphs:
303.1 — 303.2, 303.4 - 303.17 (in paragraph 303.14; the following shall be
changed in the first sentence; replace “During the period from [DATE] to
[DATE]” with “During the operating period.”

(h) Reference Chapter 3, Section 304; Interior Structure.

(i) Reference Chapter 3, Section 305; Rubbish and Garbage, the following
paragraphs:  305.1, 305.2 (not including 305.2.1) and 305.3 (not including
305.3.1).

(j) Reference Chapter 3, Section 306; Extermination, the following paragraph:
306.1.

(k) Reference Chapters 4 through 7.

() In reference to Chapters 4 through 7, in circumstances that existing buildings do
not meet the minimum requirements the Service and Concessioner will mutually
agree to projects that would bring the building into compliance where deemed
necessary. When areas are found that do not meet the minimum requirements, the
Concessioner will document this and submit to the Service.

(m) In reference to paragraphs 401.2, 501.2, 601.2 and 701.2, if the requirements are
not met, the Service and Concessioner will determine if the building may be
occupied.

(n) The exception under paragraph 403.3 shall be changed to “Where specifically
approved in writing by the Superintendent.”
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(b) The Concessioner will maintain health and safety standards and take necessary
mitigative and corrective measures to assure healthy working and living
environments in all assigned concession facilities.

(c) In accordance with this Contract, the Concessioner will develop and submit an
Environmental Management Program (“EMP”) to the Director that will account
for all activities with potential environmental impacts, including hazardous waste
management, for review and approval within 60 days of the effective date of
Contract execution.

(d) Training. The Concessioner’s designated employees will attend hazardous
materials and waste management training as made available by the park or
through outside sources. Training will include Hazardous Communication
Standard for employees who may be exposed to chemical hazards on the job site
and Hazardous Waste Operations and Emergency Response Standard for
employees who may be exposed to hazardous substances in certain specific job-
related duties.

(2) Underground and Above Ground Fuel Storage Tanks. The Park must approve all
plans for any work involving underground and above ground fuel storage tanks,
tracer probes, monitoring wells, removal of contaminated soil, ground water
remediation work, etc. The Concesstoner must comply with all Federal, State and
local laws, regulations and policies regarding fuel storage tanks.

(3) Hazardous Material

(a) Hazardous materials will be handled in accordance with OSHA 29 CFS, 1910 and
1926.

(b) As part of the EMP, the Concessioner will submit a Facility and Vessel Response
Plan, which will include:

e An Emergency Response Action Plan that prioritizes calls and establishes
a time threshold based on the type of call; and,

e A Spill Prevention Control and Countermeasure (“SPCC”) Plan that is in
accordance with regulations in Title 40 CFR, Part 112.

(4) Hazardous Waste

(a) The Concessioner will properly mitigate and remedy all unauthorized discharges
of hazardous materials or non-hazardous chemical and biological products
released from fleet and public service vehicles and/or stationary sources.

e Response will be consistent with guidelines established within applicable
Federal, State, and local laws, regulations, and policies and as outlined
within the Concessioner's EMP.

e The Concessioner will notify the Park's Communications Center without
delay when a release of hazardous or non-hazardous chemical or
biological product occurs. Proper corrective, cleanup, and safety actions
must be implemented immediately.
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G) Excess Liability or Excess “Umbrella” Liability

Minimum Limits: Bodily Injury & Property Damage  $10 million/occurrence & aggregate

This coverage is not required, but may be used to supplement any of the above Liability
coverage policies in order to arrive at the required minimum limit of liability. If maintained,
coverage will be provided for bodily injury, property damage, personal or advertising injury
liability in excess of scheduled underlying insurance. In addition, coverage shall be at least as
broad as that provided by underlying insurance policies and the limits of underlying insurance
shall be sufficient to prevent any gap between such minimum limits and the attachment point of
the coverage afforded under the Excess Liability or Excess “Umbrella” Liability policy.

Note: An excess or “umbrella” liability policy may be used to achieve the commercial general
liability and automobile liability limits outlined above. However, if a lower limit of liability is
used for a subordinate policy, then the limit of liability under the umbrella policy must be that
limit necessary to achieve the full limit of liability required for the subject policy. For instance,
the General Liability policy requires a $10 million limit of liability. If the limit of liability
provided under the General liability policy is $1 million, then the umbrella policy must provide a
limit of at least $9million to provide the total requirement of $10 million. Since the
Umbrella/Excess policy applies over both the automobile and the commercial general liability
policy, a single limit under the excess policy is all that will be required.

The umbrella liability policy coverage shall be at least as broad as that provided by underlying
insurance policies and the limits of underlying insurance shall be sufficient to prevent any gap
between such minimum limits and the attachment point of the coverage afforded under the
Excess Liability or Excess "“Umbrella" Liability policy. If the coverage afforded by the excess
or umbrella policy results in limits greater than the limits required hereunder, then the greater
limit shall be available to the NPS in the event of a loss.

H) Environmental Impairment Liability

Coverage will be provided for bodily injury, personal injury or property damage arising out of
pollutants or contaminants (on site and/off site).

Each Occurrence or Each Claim Limit $1 million

Aggregate Limit $3 million

I) Special Provisions for Use of Aggregate Policies

If at any time the aggregate limit of any required policy is (or if it appears that it will be) reduced
or exhausted, the Concessioner may be required to reinstate such limit or purchase additional
coverage limits. The General Aggregate under the Commercial General Liability policy must
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9) Ordinance or Law, demolition and increased cost of construction Coverage shall be
maintained with a limit of not less than the building replacement costs listed in Exhibit D.

B) Boiler & Machinery Coverage

1) Insurance shall apply on the “comprehensive” basis of coverage including all objects
within the Concession Facilities.

2) The policy shall provide for loss recovery on a Replacement (new for old) Cost basis.

3) The amount of insurance should represent no less than 90% of the Replacement Cost
value of the sum total of all insured property.

4) The coinsurance provision, if any, shall be waived or suspended by an Agreed Amount or
Agreed Value clause.

5) Coverage is to be provided on a blanket basis.

6) If insurance is written with a different insurer than the Building(s) and Contents
insurance, both the Property and Boiler insurance policies must be endorsed with a joint
loss agreement.

7) Ordinance or Law, demolition and increased cost of construction Coverage shall be
maintained with a limit of not less than the building replacement costs listed in Exhibit D.

C) Builders Risk Coverage

1) Insurance shall cover new buildings or structures under construction at the Concession
Facilities, and include coverage for property that has or will become a part of the project
while such property is at the project site, at temporary off-site storage and while in
transit. Coverage should also apply to temporary structures such as scaffolding and
construction forms.

2) Coverage shall apply on an “All Risk of loss” or “Special Coverage” basis.
3) The policy shall provide for loss recovery on a Replacement Cost basis.

4) The amount of insurance should represent no less than 90% of the Replacement Cost
value of the insured property.

5) The coinsurance provision, if any, shall be waived or suspended by an Agreed Amount or
Agreed Value clause.

6) Any occupancy restriction must be eliminated.

7) Any collapse exclusion must be eliminated.

8) Any exclusion for loss caused by faulty workmanship must be eliminated.

9) Earthquake Coverage shall be maintained with a limit of not lessthan § .

D) Business Interruption and/or Expense (See formula below)

1) Business Interruption insurance and extra expense insurance is to cover the loss of
income and continuation of fixed expenses in the event of damage to or loss of
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CONCESSION FACILITIES IMPROVEMENT PROGRAM

The Contract requires the concessioner to perform improvements during the term of the new
concession contract. To execute these improvements, the Concessioner shall undertake and
complete an improvement program (hereinafter referred to as the “Concession Facilities
Improvement Program” or “CFIP”). This program is to be carried out in the early term of the
contract. Particular projects included in this program are identified in this section, including the
estimated timing and project costs.

Pi1SGAH INN AREA DEVELOPMENT PROGRAM - SUMMARY

The Concession Facilities Improvement Program is based on renovating existing facilities at the
Pisgah Inn. Additionally, existing deficiencies shall be cured in these buildings. Planning
objectives for the development of the area include the following:

e preserving the natural resources and enhancing the qualities of the existing
property,

e keeping within limits that do not exceed the present land development; and,

e providing improved guest services and support facilities to meet visitors’ needs.
The resulting CFIP meets four key areas of concern, namely:

¢ increasing the capacity of the dining space to give more diners views of the Park;

e improving retail services to Parkway visitors;

e providing improved lodging accommodations within the existing buildings; and,

e correcting existing deficiencies within the dining, lodging, and retail facilities.

SUMMARY DESCRIPTION OF PROJECTS

The Contract will require the concessioner to undertake and complete certain projects for the
Pisgah Inn. The program includes six projects that respond to the priority concerns discussed
above. These projects are:

e Deferred Maintenance and Fire Safety Correction of Existing Deficiencies

e Restaurant/Gift Shop Building, 241A: Increase Dining Area and Relocate

Retail
e Camp Store, Building 242: Improve Retail Services
e Lodging — Building A, 241B: Refurbish Rooms
e Lodging - Building B, 495: Refurbish Rooms and Increase Views
e Lodging — Building C, 754: Refurbish Rooms, Increase Views, and

Improve Entries

The locations of these projects are identified on the following Site Plan.
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