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Amendment to National Park System Closure Determination and Notice

Pursuant to 36 C.F.R. § 1.5, effective at 12:01 a.m. on October 1, 2013, all units of the National
Park System nationwide were closed to public visitation and use, subject to the conditions and
exceptions described in the Director’s October 1, 2013 Closure Determination and Notice
(Closure Notice). That national closure was necessitated by a lapse in funds appropriated by the
United States Congress for the operation of the National Park System. Under the provisions of
the Antideficiency Act (Act), in the absence of an appropriation the National Park Service (NPS)
is able to undertake only very limited activities, primarily related to emergencies. Given time
constraints, NPS could not review each of the thousands of established contracts, permits and
agreements prior to the lapse, and took the most prudent course of action to minimize the
possibility of obligating funds in the absence of appropriations.

Consistent with its regulations and the terms of the applicable agreements, the Closure Notice
suspended special use permits, concessions, commercial use authorizations and other partner
agreements to ensure that a violation of the Act would not occur. The shutdown of the
Government and the National Parks has created significant hardships for many persons and
organizations, including the partner organizations which operate facilities under concession
contracts and other agreements. Because a limited number of those partner organizations may be
able to resume operation of such facilities within the scope of their existing written
authorizations, at least in the short term, without requiring an obligation or expenditure of funds
by NPS, the Closure Notice is hereby amended as follows:

14. The Director of the National Park Service will make a determination, on a case-by-case
basis, whether a commercial, concession, and/or partnership facility may be re-opened during
the government shutdown. The October 1 National Closure determination is not final agency
action as to such partner organization until the Director has made a determination in
accordance with the process and criteria described below:

A. A written request for reconsideration must be submitted by the facility operator or its
legal representative to Business Services@nps.gov.

B. The facility or area is accessible from private land or a road that is currently open.
This may be a state or park through road that remains open to the public in
accordance with the NPS Closure Notice, e.g. a “through road.”

C. The facility and/or area is self-contained and visitors do not require access to or the
use of closed National Park lands or facilities

D. Re-opening of the facility will not require NPS to obligate or expend any funds in
violation of the Antideficiency Act.

E. The operator of the facility confirms in writing that its existing agreement requires it
to indemnify NPS and the United States for any liabilities that may be incurred as a
result of its operations during the government shutdown.

These decisions will be made solely by the Director, will not be delegated, and will
constitute final agency actions.

Any decision by the Director to reopen such a facility during the shutdown is contingent
on his finding that the facility could operate without NPS incurring any expenditure or
obligation in violation of the Antideficiency Act during this shutdown period, currently
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framed for this purpose from the present until October 30. In reviewing the request, the
NPS may ask the requester to provide copies of relevant agreements and an explanation
why in the opinion of the requester the reopening the facility would not cause NPS to be
expending or obligating funds in violation of the Antideficiency Act.

If an individual facility, or various facilities on a cumulative basis, would likely cause
such expenditures or obligations to be made, NPS would have to require partner
organizations to again suspend operations. Therefore this interim policy is intended to be
used sparingly and each decision will be made in consideration of its NPS-wide
implications.

Notification: Notification of the decision to allow or deny a facility to re-open will be
conveyed in writing (including by email), and documentation supporting each decision
will be assembled for an administrative record. Specific provisions may be attached to
each decision to re-open, but at a minimum, each operator must agree to inform the
visitors using their facility that the National Park remains closed to public use with the
exception of the immediate environs subject to the control of the partner under its
existing agreement with NPS.

-
- &A&é@wé; ”@M’\,W\
" Jonathan Jar{m Date /{}/ﬁ/&;gg
Dirgctor, National-Park Service
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Agreement No, H5191100020

Cooperative Agreement
between

National Park Service, Outer Banks Group
Fort Raleigh National Historic Site

and
Roanoke Island Historical Association, Inc.
This Cooperative Agreement (Agreement) is entered into by and between the National Park Service
(NPS), a burean of the U. S. Department of the Interior (Interior), acting by and through the
Superintendent of the Outer Banks Group including the Fort Raleigh National Historic Site (Park),

and the Roanoke Island Historical Association, Inc. (Association), a non-profit educational and
charitable corporation, (collectively, the parties).

ARTICLE I—BACKGROUND AND OBJECTIVES

A. Background:

1. The NPS and the Association have a long-standing relationship that pre-dates the establishment
of the Park. On January 10, 1934, the Roanoke Colony Memorial Association (RCMA), a local
organization, donated 16.45 acres of land to the State of North Carolina (State) and the land became
known as “Fort Raleigh State Park” under the management of the North Carolina Historical
Commission (Historical Commission). The Roanoke Island Historical Association (the Association)
was authorized by state legislation and incorporated in January 1932. The Association planned for
the 350" anniversary observance in 1937 of the founding of the lost colony (1587), which would
include the presentation at the site of an outdoor drama titled The Lost Colony by Paul Green.

2. Using federal Works Progress Administration (WPA) funds, the Association contracted for the
design and construction of an outdoor theatre, now known as the Waterside Theatre, on the State’s
property at Fort Raleigh. The Lost Colony was first performed at the theatre on July 4, 1937 and ran
to Labor Day. On August 18, 1937, the 350th anniversary of Virginia Dare’s birth, President
Franklin D. Roosevelt attended the outdoor drama. With a successful first season, RIHA assumed
responsibility for producing The Lost Colony in future years and for operating the museum at Fort
Raleigh State Park with Historical Commission cooperation.

3. As the Historical Commission and the Association were developing Fort Raleigh, they raised the
idea of turning the site over to the NPS and contacted the NPS in May 1936 to offer the site as a
national park. The play had become an annual event and continued to be produced by the
Association. Due to concerns that the NPS would interfere with the production of The Lost Colony,
North Carolina Governor Clyde Hoey was unwilling to deed the property to the federal government
without the Association’s approval. Prior to the establishment of the site as a unit of the National
Park System, the NPS and the Association signed a cooperative agreement on March 29, 1939,
allowing the Association to continue producing The Lost Colony at the site. With this assurance that
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9. To recognize that the NPS may require use of parts of the Property during emergency situations,
such as storm-related events, and to cooperate with the NPS when the need for such use arises.

10. To obtain prior written approval from the Superintendent or his/her designee, which may be in
the form of a special use permit if required in accordance with Director’s Order # 53, for any
activities, ceremonies, or other public or private events conducted by the Association or its
employees, contractors, or agents if said activity or event is not previously authorized in accordance
with Articles ITII. A. 1 or III. C. 1 of this Agreement. The Association will provide the NPS with a
minimum of two weeks of review time to evaluate the permit request, resolve any questions or
concerns about the proposed activity, and approve or deny the request, as appropriate. The
Association will not schedule or announce the scheduling of any such program or activity until after
the NPS has issued the permit. The NPS normally will waive permit fees if a special use permit is
required for activities conducted by the Association, as the long as the permitted activity does not
require substantial participation by off-duty NPS personnel for law enforcement, maintenance, or
other incident management-related functions.

11. All activities, ceremonies, or other public or private events conducted on the Property by and
primarily for the benefit of a third party will require the Association to provide advance notice to and
engage in preliminary consultation with the NPS, and obtain a special use permit from the NPS
unless determined otherwise by the Superintendent. The Association shall ensure that permit
requesters provide the NPS with sufficient information and a minimum of two weeks of review time
to evaluate permit requests, resolve any questions or concerns about the proposed activities and
approve or deny the requests, as appropriate. The Association shall ensure that permit requesters do
not schedule or announce the scheduling of any such program or activity until after the NPS has
issued the requisite permit(s). The NPS normally will charge third parties the applicable special use
permit fee for activities conducted on the Property, unless the fee is waived by the Superintendent.

12. To manage revenues (program income) generated from authorized activities on the Property in a
fiscally responsible and sound manner, and in accordance with this Agreement including without
limitation 43 CFR 12.924,

13. Upon request, to provide the NPS such information as in the reasonable judgment of the NPS
may be relevant to the Association’s compliance with the Agreement.

14, Before ceasing operations on the Property, and upon expiration of the Agreement under Article
IV or termination under Article X, remove all Association owned items, including without limitation
any on-site hazardous materials purchased, stored or used by the Association, and leave the Property
in a clean and orderly condition. Should the Association fail to conduct any of these activities, the
NPS has the right to do so without restriction and then seek reimbursement from the Association.

C. The NPS and the Association agree:
1. Special Programs and Activities — a. Subject to prior NPS approval the Association may use
the Property to conduct special programs and activities that are not directly related to The Lost

Colony or the thematic purposes of the Association specified in Article I, but which the Association
considers necessary and appropriate to maintain its organizational capability in order to achieve its
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primary mission. These may include theatrical productions, workshops, and other special programs
or activities that are not thematically related to early English colonization. Any such non-
thematically related special programs or activities shall reasonably contribute to the artistic
development of Association staff, cast or crew; enhance the Association’s capability to perform its
primary purpose; provide appropriate artistic or cultural experiences for park visitors; be suitable for
family audience; and be compatible with the environs of a national park setting (collectively, the
Special Program Criteria}.

b. Each year the Association shall submit to the Superintendent for approval, on or before
November 30, a proposed annual program schedule of all proposed non-thematically related special
programs and activities. The Association will allow the NPS a minimum of two weeks of review
time to evaluate the programs and schedule, resolve any questions or concerns, and approve or deny
the proposal as appropriate. The Association also will submit to the NPS any subsequently proposed
revisions of the annual schedule with a requested review time of no less than two weeks.

c. Factors that the NPS will consider in determining the appropriateness of any special program or
activity proposed by the Association include, but are not limited to, conformance with the Special
Program Criteria and potential impacts on NPS operations including without limitation scheduled
interpretive programs, the general visitor experience, and the ambience of the Park.

d. The Association will not schedule or advertise any such program or activity until the NPS has
granted written approval of the program schedule or of revisions to the schedule, as applicable.

e. The NPS retains the right to withhold permission to use the Property for any special program or
activity that in the judgment of the NPS does not meet the Special Program Criteria or would cause
impairment or derogation of the resources, values, and purposes for which the Park was established,
including without limitation the potential impacts on NPS operations, as referenced in paragraph c,
above.

f. Programs and activities that are jointly planned, conducted, or sponsored by the NPS and the
Association are presumed to be authorized and not subject to further NPS review or approval.

2. Meetings - The NPS and the Association will jointly conduct an annual safety/fire inspection
and meet in a timely manner thereafter to discuss the results of inspections and any corrective
measures that must be undertaken. The NPS and the Association will meet with each other annually
to review the Operations Plan, and otherwise from time to time as requested by either party, with
reasonable notice to the other party, to review the progress of the Agreement implementation and to
discuss any related projects, issues, or concerns. For example, in the event of a problem, delay or
adverse condition that materially affects the ability of either party to carry out its responsibilities
under this Agreement, the parties will meet promptly and attempt to resolve the issue.

3. Utilities - The Association may procure water from the NPS at rates fixed by the NPS.
Periodically the NPS will submit invoices to the Association for such services, but no less often than
quarterly. The Association will remit payment to the NPS within thirty (30) days of receipt of the
invoices.
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4., Fees and Finances - a. The Association may charge and collect reasonable fees for
performances and special programs, activities, or services conducted by the Association on the
Property. The Association will notify the NPS in writing of its fee rates annually or whenever fees
change. The Association may sell refreshments, subject to applicable public health standards, during
performances, programs, and other activities, and may sell souvenirs directly associated with the
Association or its performances, programs, and activities. RIHA will use such program income to
cover or recover its operating costs and maintain its capability to accomplish its primary mission.
The Association is not authorized to charge or collect fees for use of the Property, or any portion
thereof, by a third party. See paragraph IX.A, below.

b. The Association may maintain out of the program income derived under this Agreement a cash
working fund not to exceed $1,000,000. All net profits not used to maintain such working fund shall
be set aside as a special fund which, at the discretion of the Association, will be: (a) used to
supplement the Association’s working fund in the event the working fund becomes depleted and net
profits are not available to replace such depletion; or (b) donated to the NPS for further development
of the Park, archeological and historical research, protection, interpretation, and related activities,
provided, however, that in order to enable the financing of mutually agreed upon facility
improvements, both parties may agree in writing to the Association setting aside as a project fund
such profits, in whole or in part, as are not used to maintain the working fund. Subject to availability
of funding, either party may transfer funds to the other party to accomplish such necessary and
agreed upon projects. Transfers of federally obligated funds for such projects would be made in
accordance with a project task order (Task Agreement) issued under this Agreement.

5. Miscellaneous Conditions — The Association understands and acknowledges that preservation
of the Park’s historical and archeological character is essential and that all commercial or private
interests shall be excluded from the Park except so far as may be necessary for the accommodation
of the public. The Association will not use the Property, or any of the rights or privileges described
in this Agreement, except and to such extent only as may be needed and intended to be used in good
faith by the Association in carrying out the true intent and meaning of this Agreement. The
Association also will faithfully keep, observe, enforce and obey, and require its employees and all
persons under its control and supervision to observe, enforce and obey each and every provision in
this Agreement or in any act of Congress or any rule, order or regulation concerning the Park, its
use, care, management or government, or anything in the Park.

6. Unforeseen Circumstances - a. In the event of a catastrophic loss or damage to the Property, or
portion thereof, that impairs the ability of either party to accomplish its responsibilities under this
Agreement, the parties intend to work jointly and cooperatively to repair or replace items or
facilities, or to otherwise restore the capacity necessary to successfully implement the Agreement.
Either party may contribute funding or in-kind services toward the restoration of that capacity,
subject to availability of funds and established administrative procedures and requirements.

b. In the event of a significant change in funding, applicable regulations, or policies, or the
significant expansion or contraction in the level of programs, activities, or operations conducted by
either party that materially affects the ability of either party to accomplish its respective
responsibilities under this Agreement, the parties will work jointly and cooperatively to resolve any
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2. A list and description of facility improvements or significant physical changes to the Property
that were approved and implemented during the past year and/or which are planned for the coming
year.

B. Financial Reports: The Association shall obtain an annual audited financial report in
accordance with 43 CFR, Part 12.926 and provide it to the NPS within 30 days of its issuance.
Details regarding any financial reports required under 43 CFR 12.952 will be addressed in the Task
Agreements on a project by project basis.

C. Government Access to Records: The Secretary of the Interior and the Comptroller General of
the United States, or their duly authorized representatives, will have access for the purpose of
financial or programmatic review and examination to any books, documents, papers, and records that
are pertinent to the Agreement at all reasonable times during the period of retention in accordance

with 43 CFR §12.953.
ARTICLE IX - PROPERTY UTILIZATION

A. Third Party Use of the Property: This Agreement authorizes the use of NPS Property solely
by the Association. The Association is not authorized to assign, lease, or charge fees to third parties
for the use of the Property, or any portion thereof. The NPS will approve or deny requests from third
parties for special park uses pertaining to the Property and will administer such authorized uses
under special permits, as referenced in paragraph II1. B. 11, above.

B. Property Management Standards: The standards set forth in 43 CFR §12.933 apply to this
Agreement. All tools, equipment, and facilities furnished by the Park will be on a loan basis and
will be returned to the NPS in the same condition received except for normal wear and tear in project
use.

C. Property Damage or Destruction: Notwithstanding paragraph III. C. 6. a, above, regarding
cooperative efforts the parties may undertake in response to unforeseen circumstances, nothing in
this Agreement shall be deemed to require or obligate the NPS to replace or repair the Property, or
any portion thereof, in the event of damage or destruction.

ARTICLE X - MODIFICATION AND TERMINATION

A. Modification: This Agreement may be modified only by a written instrument executed by the
parties.

B. Termination: This Agreement may be terminated solely in accordance with 43 CFR § 12.961.
The Parties may choose to mediate disagreements by mutual consent. However, in the event one
party provides the other party with notice of its intention to terminate, the parties shall meet
promptly io discuss ihe reasons for the notice and try to resolve their differences, if any, amicably.

ARTICLE XI - GENERAL AND SPECIAL PROVISIONS

A. General Provisions:
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1. OMB Circulars and Other Regulations — The following regulations and OMB Circulars are
incorporated by reference into this Agreement:

(a2) OMB Circular A-110, as codified in 43 CFR Part 12, Subpart F, “Uniform Administrative
Requirements for Grants and Agreements with Institutions of Higher Education, Hospitals, and
other Non-Profit Organizations”;

(b) OMB Circular A-122, “Cost Principles for Non-Profit Organizations”;

(¢) OMB Circular A-133, “Audits of States, Local Governments, and Non-Profit Organizations™;
(d) 2 CER Part 1400, “Non-Procurement Debarment and Suspension”;

(e) 43 CFR Part 12, Subpart E, “Buy American Requirements for Assistance Programs™;

(f) FAR Clause 52.203-12, Paragraphs (a) and (b) “Limitation on Payments to Influence Certain
Federal Transactions”; and

(g) 43 CFR Part 43, Government-wide Requirements for Drug-Free Workplace (Financial
Assistance)”.

2. Non-Discrimination - All activities pursuant to this Agreement shall be in compliance with the
requirements of Executive Order 11246, as amended; Title VI of the Civil Rights Act of 1964, as
amended, (78 Stat. 252; 42 U.S.C. §§2000d et seq.); Title V, Section 504 of the Rehabilitation Act of
1973, as amended, (87 Stat. 394; 29 U.S.C. §794); the Age Discrimination Act of 1975 (89 Stat. 728;
42 U.5.C. §§6101 et seq.); and with all other federal laws and regulations prohibiting discrimination
on grounds of race, color, sexual orientation, national origin, disabilities, religion, age, or sex.

3. Lobbying Prohibition - 18 U.S.C. §1913, Lobbying with Appropriated Moneys, as amended by
Public Law 107-273, Nov. 2, 2002 applies to this Agreement and provides as follows:

No part of the money appropriated by any enactment of Congress shall, in the absence of
express authorization by Congress, be used directly or indirectly to pay for any personal
service, advertisement, telegram, telephone, letter, printed or written matter, or other device,
intended or designed to influence in any manner a Member of Congress, a jurisdiction, or an
official of any government, to favor, adopt, or oppose, by vote or otherwise, any legislation,
law, ratification, policy, or appropriation, whether before or after the introduction of any bill,
measure, or resolution proposing such legislation, law, ratification, policy, or appropriation;
but this shall not prevent officers or employees of the United States or of its departments or
agencies from communicating to any such Members or official, at his request, or to Congress
or such official, through the proper official channels, requests for legislation, law,
ratification, policy, or appropriations which they deem necessary for the efficient conduct of
the public business, or from making any communication whose prohibition by this section
might, in the opinion of the Attorney General, violate the Constitution or interfere with the
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conduct of foreign policy, counter-intelligence, intelligence, or national security activities.
Violations of this section shall constitute violations of section 1352(a) of title 31.

4. Anti-Deficiency Act - 3/ US.C. §1341 - Nothing contained in this Agreement shall be
construed as binding the NPS to expend in any one fiscal year any sum in excess of appropriations
made by Congress for the purposes of this Agreement for that fiscal year, or other obligation for the
further expenditure of money in excess of such appropriations.

5. Minority Business Enterprise Development - Executive Order 12432 - It is national policy to
award a fair share of contracts to small and minority firms. The NPS is strongly committed to the
objectives of this policy and encourages all recipients of its cooperative agreements to take
affirmative steps to ensure such fairness by ensuring procurement procedures are carried out in
accordance with 43 CFR §12.944 for Institutions of Higher Education; Hospitals and other Non-
Profit Organizations, and 43 CFR §12.76 for State and Local Governments.

B. Special Provisions:

1. Public Information - a. The Association will not publicize or otherwise circulate promotional
material (such as advertisements, sales brochures, press releases, speeches, pictures, still and motion
pictures, articles, manuscripts or other publications) which states or implies Governmental,
Departmental, bureau, or Government employee endorsement of a product, service, or position
which the Association represents. No release of information relating to this Agreement may state or
imply that the Government approves of the work product of the Association or considers the
Association’s work product or services to be superior to other products or services.

b. The Association will ensure that all information submitted for publication or other public
releases of information regarding this Agreement or any projects implemented under the Agreement
will carry the following disclaimer:

The views and conclusions contained in this document are those of the authors and should
not be interpreted as representing the opinions or policies of the U.S. Government. Mention
of trade names or commercial products does not constitute their endorsement by the U.S.
Government.

c. The Association will obtain prior NPS approval from the Superintendent identified in Article V.,
above, for any public information release which refers to the Department of the Interior, any bureau
or employee (by name or title), or to this Agreement. The specific text, layout, photographs, etc., of
the proposed release must be submitted to the, along with the request for approval.

C. Certifications — The following certification is required in accordance with the above provisions
and made a part of this Agreement:

DI-2010, U.S. Department of the Interior Certification Regarding Debarment, Suspension and Other
Responsibility Matters, Drug-Free Workplace Requirement and Lobbying.
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