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THURSDAY, NOVEMBER 3, 2016

M5. WLLIAVMS: Good norning, everybody.
| am Pam W I I i ans. I"'mthe D rector of the
Secretary's Indian Water Rights Ofice and we're
here today to consult with you on the criteria and
procedures that have governed -- oh, there's
Duane. Duane, you need to cone up here, too --
the criteria and procedures that govern | ndi an

water rights, so since 1990.

And before | get started, | wanted to
i ntroduce a couple of people that | have here with
me, first. And I'mnot going to bore you with

anyone's titles --

UNI DENTI FI ED SPEAKER: Excuse ne, ma' am
do you have a sound systen?

M5. WLLIAMS: Ckay. I's this working?
br ought sonme people here with ne today fromthe
Federal Governnent to assist and also to |listen
and understand what the Tribal views are on the
subj ect.

First, I"'mgoing to let themgive their
titles because | nay get their titles wong.
First is Dave Pal unbo of the Bureau of
Recl amat i on.

MR. PALUMBO Hi, and wel cone, everybody.
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| " m Dave Pal unbo, the Deputy Conm ssioner for
Operations for the Bureau of Reclanmation and |I'm
pl eased to be here and listen to your input. And
we want to nake sure, the Bureau of Recl amation
and all the Indian water rights activities that
we're involved in, that our decisions and our
actions are reflective of Tribal input. So it's
great for me to be here today to hear that and
work with Pam and M ke and others to make sure we
proceed i n considering your input.

MR. HAWEY: What was your nane again,
sir?

MR. PALUMBO Davi d Pal unmbo, P, as in
Paul , A-L-U M B-O.

MR. BLACK: Good norning, everybody. ' m
M ke Bl ack. And as of yesterday, |I'mthe Senior
Advi sor to the Director of the Bureau of Indian
Affairs.

And let ne introduce you to the new
Bureau Director sitting in the very back row
there, M. Bruce Loudermlk. He's the guy with
t he shel |l shocked | ook on his face right now  But
good to be here and I | ook forward to hearing your
comments as we go through the day. Thank you.

MR. HARDER  Good norning. M nane is
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David Harder. I1'mwth the U S Justice

Depart nent . I"min the Environnent D vision, the
I ndi an Resource Section. And | manage the Denver
field office of our section where we have a half a
dozen attorneys who work on all the |Indian water
ri ght settlenents, both advising the Departnent
and representing the Departnent on behalf of the
Tri bes in court proceedi ngs throughout the west.

I ook forward to hearing your conments
about this inportant process that we share as we
try to solve various water rights probl ens
t hroughout the west. Thank you.

M5. WLLIAMS: And al so, again, | would
like to introduce ny Deputy Director, Duane
Mecham conmes from DC, and | al so have Onero and
Rachel here, also fromDC  And we have the
Solicitor's Ofice, Bryan Wlson with us. So a
nunber of Feds here that can answer questions for
you.

| forgot. Wuld anybody like to
vol unteer to do an opening prayer for us this
nmor ni ng?

(No response.)

MS. W LLI AMS: No vol unt eers.

(Openi ng prayer.)
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M5. WLLIAMS: Thank you so nuch for
t hat . And we have a court reporter here today
who's going to be transcribing the comments. And
we would like all of you to sign in. There' s a
sign-in sheet at the back. It's inportant to
sign-in so we're able to get your nane correctly.
And if you're speaking from any prepared renarKks,
if you could provide those to Onero. And at the
end of this thing, we have our comments address,
so that way we can provide themto the court
reporter and she can get themtranscri bed
appropri ately.

So what I'mgoing to do this norning, I'm
going to run through, I think fairly quickly the
criteria and procedures, because | want to have
plenty of tine to hear fromall of you. And
hopefully, many of you are famliar with the
criteria and procedures. But as way of
background, these are the guidelines that have
governed the Adm nistration, each successive
Adm ni stration, since 1990, as it participates in
I ndi an water rights settl enents.

All right. Here we go. They're
published in the Federal Register. But they are

not rules and regul ations. They're guidelines or

5
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criteria that the Federal Governnment foll ows.
Agai n, they provide guidelines for the

Adm nistration's participation. They include
factors that are considered in deciding the
Federal contribution to a settlenent, which is
extrenely inportant. And they have been foll owed
by every Adnmi nistration since 1990, although every
Adm nistration has its own interpretation.

They' re sonewhat vague and are fl exi bl e enough
that you can interpret themin different ways.

Again, they' re the franmework for
negotiating settlenments. The United States
participates in the negotiati ons consistent with
the trust responsibility. And when M ke Connor
did this consultation in Phoenix, he said -- and
that's one of the areas where you see varying
I nterpretations because vari ous Adm ni strations
can have various interpretations about what the
trust responsibility neans.

The criteria provide that Tribes shoul d
recei ve equival ent benefits for rights that are
rel eased in the settlement. Tribes should realize
value fromtheir confirmed water rights. And the
settl ement should contain appropriate cost-sharing

by all parties who benefit fromthe settl enent.
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And that's the State and State parti es.

They're broken into criteria and
procedures. And the procedures that are foll owed
there are four phases: First phase is
fact-finding, where the team who's appoi nted goes
out, figures out the facts, you know, what the
water rights clains are, who the parties are, the
geogr aphy, et cetera.

Phase Il is assessnent and
reconmendati ons, where the Federal teamis
supposed to assess the settlenent and make
recommendati ons to the working group on Indian
water rights in DC.

Il is briefings and a negoti ati on
position. That's where the working group and the
powers that be in DC nake a determ nation on the
position that the Admnistration is going to take.

And then Phase IV is negotiations. Now,
| can tell you that although this sounds Iike --
you know, this is a great process. It is not
usual ly the case because things -- you know,
things are carried out in different ways.

Soneti mes the Federal Government conmes into a
settlement after the parties, the State and the

Tri bes, have already reached a settlenent. And so
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it varies in terns of that process but in theory
that's the way it's supposed to work.

In fact-finding you devel op the necessary
information, identify the parties, evaluate the
cl ai ns, anal yze Federal | aw. It's pretty
strai ghtforward.

Assessnent is the nost difficult phase
for the Federal team because they have to assess a
nunmber of factors that are set forth in the
criteria and sone of those factors are all of the
costs presuning no settlenent; all costs presum ng
settlenment; the best, worst, nost |ikely outcone
of litigation; and the value of the Tribe's water
claim So that is a fairly tinme-consum ng
pr ocess.

Bri efi ngs and negoti ati on, the working
group, which is conposed of all of the Assistant
Secretaries and the Solicitor, they're the
officials in DC who nmake the final decisions on
I ndian water rights settlenment natters for the
Depart nent and they nake their reconnmendations to
the Secretary. And in briefings and negoti ati ons,
they discuss with the Secretary and anobng
t hensel ves t he Federal negotiation position. They

deci de the Federal contribution, huge issue. They

8
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di scuss strategy for funding the Federal
contribution, if it can cone out of regular
departnmental budgets, or if it's going to require
sonet hing el se, taking into consideration the

| egal views of Justice and OVB, and conming up with
tentative positions on all of the major issues.

Then negotiation is negotiati on.

The criteria and this is, | think, where
the real heart of the matter is. It the criteria
that the Federal teans are supposed to follow in
negotiating. The first goal is that we are to
resolve all outstanding water clainms with
finality. The idea is to finalize the settl enent
for all tinme, end litigation, and have an end to
t he di sputes.

The nobst inportant criteria, | think --
the criteria that are disputed the nbst and
di scussed the nost are the ones that relate to
cost. Federal costs of a settlenent. And those
are criteria 4, 5, and 6.

Criteria 4, requires that the total cost
of a settlenent to all parties should not exceed
the value of existing clains as cal cul ated by the
Federal Governnent. That includes the cost of all

pendi ng or potential litigation, including clainms
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agai nst the United States and cl ai ns agai nst
non- Federal parties, potential offsets, and the
risks to all parties in the absence of a

settl ement.

5. This is ny particular favorite.
Federal contributions to a settlenent should not
exceed the sumof the followi ng two el enents:

Cal cul abl e | egal exposure, potential liability of
t he Federal Governnent and the nonentities.

I can tell you that that is npbst often
interpreted by OMB to focus nostly on potenti al
liability of the Federal Governnent.

And in programmatic costs, the second
el enent, such costs as are appropriate for
consi derati on because they are costs that with or
W t hout the settlenent, the Federal Governnent
woul d expend.

These criteria are challenging for a
nunber of reasons. They are sonewhat vague. Har d
to understand. They tie Federal funding to
Federal exposure, which is problematic because
Federal exposure can be interpreted very narrowy
and generally is.

Legal exposure does not account for

equi tabl e or historical circunstances that take

Charles Fisher Court Reporting
442 East Mendenhall, Bozeman MT 59715, (406) 587-9016




© 00 N o o b~ w N P

[ = S S
w N B O

14
15
16
17
18
19
20
21
22
23
24
25

Tribal Consultation

into consideration the Tribe's experience as it
relates to water.

6 provides that non-Federal cost-sharing
shoul d be equal to the benefits received by the
non- Federal parties. The idea is that states,
| ocal users and others should share in the cost of
payi ng for a settl enent. That is a chall engi ng
criteria and doesn't usually result in |large
non- Feder al shares.

As a matter of fact, there's a slide on
t hat . O the 26 settlenents enacted by Congress,
ei ght have zero cost share; six have cost shares
between O and 5 percent; and ten have a cost share
bet ween 5 and 30 percent. So you see that's a
very challenging criteria to have to neet.

VW, in February, 2015, received --
Justice and Interior received a letter from
Congressnman Rob Bi shop, who is the head of the
House Natural Resources Conmittee.

And for the first tine since 1990,
Congress recogni zed and sort of adopted the
criteria and procedures which is, you know,
sonewhat surprising. And Congressnman Bi shop, in
his letter, said that he woul d not advance a

settlenmnent in the House unl ess he received letters

11
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fromlInterior and Justice that nmade certain
statenents and answered certai n questi ons. He
said the first question we had to explain to him
I S: Does the proposed settl enent adhere to the
criteria and procedures?

So in other words, we have to say, Yeah,
neets every criteria.

And then he says: Does the settlenent,
in particular, neet criteria 4 and 5, such that
the settl enent represents a net benefit to the
Aneri can taxpayer, as opposed to the consequences
of not settling.

And as | say, that's the nost difficult
test to neet is that the settlenent is equal to
the cost the United States woul d have borne in
absence of the settlenent.

And does the Adm nistration specifically
support the Federal financial authorization?

If litigation is pending, has the
Attorney GCeneral conveyed to a Court and all the
settlement parties that a settl ement has been
reached?

Have the settling parties approved in
witing proposed | egislative text and have t hey

shared it with the Court, which is kind of

12
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unusual .

Alist of all the clains being settl ed.

And a statenent that the settl enent and
t he proposed | egi slation do not include financial
aut hori zations for clains that have al ready been
settled or clains that have no | egal basis. And
that's, of course, clearly subject to
i nterpretation.

So we are faced with sone difficult
chall enges in the House, in terns of neeting all
of those criteria. And w thout neeting those
criteria that the Congressnman has set, that pretty
much stops you in the House.

Al'l but three of the existing 33 Indian
water rights settlenents were enacted after the
publication of the criteria and procedures. The
criteria and procedures were witten at a tine
when there were very few settlenents and it was
sort of an idealistic way of how t hi ngs shoul d
wor k. And so, you know, the question we have in
front of us nowis have we | earned anything from
t hese settlenents that have been enacted since the
criteria and procedures? And if so, should we
consi der changing the criteria?

Settlenents are getting | arger and nore
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conplex. They're getting nore expensive. And the
need for settlenent teans is increasing. W see a
ot of Tribes comng in wanting to settle their
wat er rights.

So the questions that | would |ike you
guys to consider and provide i nput today on are:
Do the criteria and procedures need to be revi ewed
and reconsi dered, given that they were pronul gated
in 1990 prior to negotiation and conpl etion of a
great majority of enacted settl enents?

Have the criteria been useful to
achi eving I ndian water rights settl enents? Have
t hey been applied consistently and fairly?

If reconsidered, should both the
substantive criteria and the procedures, including
t he process through vari ous agenci es be
re- exam ned?

VWhat criteria and procedures should be
revised? Wiy should they be revised? Wat is the
best nechanismto acconplish the revision?

And this is our second consul tation.

Here we are. W're going to have another one in
Seattle? Wen is that? Have we sent the letter
out, Orero? W're planning on one in January in

Seattle. I1'mgoing to |leave this up here. This

14
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Is the address for receiving comments. And wth
that, | would like to turn it over to Tri bal
Leaders first, and then anyone el se who would |i ke
to speak. And Orero has got a mc.

MR. HAWEY: Thank you. H, ny nane is
John Hawl ey. | represent the Bel knap Tri be for
Central Mont ana.

And first of all, | think that Bi shop
| etter needs to be rescinded. And another thing
is that, you know, they tal ked about, you know,
they want to take the | and out of there. The
wat er and the | and go hand i n hand. I think the
| ands need to be put back into these water
conpacts, these settl enents.

This is a problemwith the Ginnell
Agreenment, a lot of you folks are famliar with
that, sone of you are not. But that has left a
gapi ng wound in the hearts of ny peopl e that
hasn't been heal ed yet.

And they took a | ot of water out of
there, too, the mners, which needs to be created
into perpetuity now. But we lost all of that
water that went in for the south end. And I'm
fromthe south end on the reservati on.

And al so, of Bureau of the Rec, you know,

15
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t hat dam they created, how much noney did the
non-1 ndi an operators receive to increase their
yields? And | think that's all been taken out of
there. Al the wealth that was taken out of the
nmountains in gold and sil ver. | happen to know
for a fact that they took enough silver out of
them nountains to pay for the production and all
the gold was gravy. Plus it ruined their water.

It took their water there.

And | would |like to tal k about Section 16

and 36. It's in the exterior boundaries of the
reservation. They took those | ands. Tal ki ng
about educati ng our people but they didn't. The
m ssi on school s educated our people. And the

State has control of those. And we pay | ease on

our own land. That's a pretty hard pill to
swallow for us. That's all | have for right now
Thank you.

MR. ARCHAMBAULT: Thank you. My nane is
Donovan Archanbault, Ft. Bel knap I ndi an
Reservation, Tribal Council, Assiniboine
Representative. And you know, | have been on
about -- elected four or five tines to the Tri bal
Governnent. And each tine this conpact has been

hashed over. And each tine the rul es change a
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little bit. And they've changed again with this
Bi shop nodification. And he wants to protect the
t axpayers of the country.

They didn't think about that when they
damed up the Col orado River, the M ssouri River,
and all the damage they did. If you | ook at the
M ssouri River, every damthat's been built has
been built on Indian | and, Indian reservation.

And there's no concern about the taxpayers' nobney
t hen.

And | agree with John. Wen you tal Kk
about that land that's in our conpact, we never
even suggested that in the beginning. That was a
suggestion by the Federal team and the State team
is that in lieu of reducing the clains of the
juni or water users, that they woul d conpensate us,
either nonetarily or with and. And so they put
it in there. And we cone to a |ater neeting here
earlier this year and they want us to take it out.
They put it in.

But we have been getting double tal k on
this whole issue forever. And we have been
negotiating this thing since the early '80s. And
Il think it's time to get back to where we started

and go by those rules. Every tinme we cone to a

17
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nmeeting like this, we get a different definition
of negoti ati on.

But it all boils down to two things, you
know. Negoti ati on neans, oh, we can't do that;
or, it costs too much; or, no. Negotiation neans,
no, we can't do that.

And so | think we need to | ook at the
process that we've had to follow. And when we
started out, the United States was on our side.
Now, it seens |like they're on the other side
telling us, No, we can't do this.

W need to have you guys sit on our side
agai n, because you are our trustee. And | was in
a neeting yesterday, and we tal ked about Tri bal
negotiations. And it's the sane thing. It goes
back to, you know, Wat are you going to give us?
W' re al ways gi vi ng.

You know, junior water users. W told
themin 1976 that you're going to have to cut
t hese junior water users out because they're using
our water. Wll, today they're saying -- and

that's why they give us the conpensation. They

said, Well, we'll give you additional |and for the
reservation. Wll, now, they're saying, W can't
do that. Take the thing out and we'll push your

18
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conpact for you.

So when are the rules going to be
consi stent? You know, we could sit here and
change all these things again, but next week sone
Congressnan -- naybe they shoul d be here. I's
anybody here from our Congressi onal del egation?
You know, they should be here. They're supposed
to be representing us.

You tal ked about protecting the
t axpayers. W have been payi ng taxes our whol e
life. W paid with our land. W're paying with
our water now. They gave away the Wnters
Doctrine with that McCarran Agreenent. They said,
You nay take your water clains to State courts.

Rul es changed agai n. Il would like to see
the rul es change soneti ne, you know, toward our
benefit, but it never does. It's like the old
treaties of the old John WAyne novi es, you know,
Chief, go hone and tell your people, we can't do
this. W're the nessengers to the bad deci si ons
t hat the Governnent nmakes on our behal f, our
trustee.

| told the | ast group of people we talked
to that if they were trustees in a bank, they

woul d all be serving life sentences in prison

19
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because of the inadequacy that they do to us and
t he danmages that they do to us, as Tri bes.

And I'mvery bitter. I'"'ma 77-year-old
man that's been sitting in these negotiations for
five different councils. And, you know, this is
| i ke baseball. I was watching the Wrld Series
| ast night. A guy got a record for hitting 16
hits in the series. And | have been to, | don't
know, 499 negoti ations. Maybe | should get sone
kind of award. But this isn't baseball.

But anyway, | think we need to finally
deci de what kind of rules that we need to go by
and then go by them W have a conpact that's
approved by the State. Senator Tester said he
woul dn't push it because it was only approved by a
margin of one vote. WlIl, there's sone conpacts
that were pushed that were two votes. " msorry,
ours was approved by a margin of two votes. And
there's been sone conpacts that were pushed that
was the margin of vote was only one.

But we own 95 percent of our |and. W
don't have any -- or very few non-Indi an water
users. But we're hearing that the rest of the
reservations, they only own about half of it. And

those white fellows are using all that water and

20
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that | and, and that's what the Congressi onal
peopl e appear to ne to be protecting. They're not
| ooki ng out for us. They're | ooking out for them
white guys that are using our | and over there and
benefitting fromit. And | hate to say that it's
discrimnation, but it sure looks like it to ne.
And | have been around | ong enough to recogni ze
that. But that's all | have to say right now.
And | want to thank you.

M5. FOX: Good norning. M nane is
Kristal Fox. I'mthe Adm nistrator for the Water
Rights Ofice. |1 have a letter here from our
Chairman, M. Mark Azure. And | would like to
read that to you.

It says, |I"'mproud to say that it was the
United States who hel ped our Tribe to go to court
in 1908 to fight for our irrigation water that was
bei ng used up by the settlers on the MIk Ri ver.

The United States Suprene Court created
the Wnters Doctrine that gives us enough water to
satisfy the purpose for the creation of our
reservati on.

Then in the late 1980's, our Tribe
decided to settle the rest of our water rights

instead of going to court and litigating them

21
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After about a decade of negoti ation, our water
rights with the State and Federal Governnent
achi eved a water conpact in 2001. But we still
have not settled all of our water rights. W are
now trying to negotiate and conpl ete a \Water
Ri ghts Settl enent Act to get Congressional
approval for the funds we need to devel op our
wat er rights.

Senator Tester has twi ce subm tted our
Bill in Congress but no hearing was held on these
Water Settlenent Bills. Now, we are told that
there's a new hurdle that we have to junp over in
order to get our Water Right Settlenment Bill
i ntroduced in the House. Somewhere in this | ong
settl ement process the focus on the val ue of the
settl ement got | ost.

We do not agree with Representative Rob
Bi shop' s new enphasis on criteria 4, and 5(a) and
(b) of the Departnent's criteria and procedures
that is evaluating the cost of the |Indian water
settlenments al nost solely on its value to the
t axpayers.

In fact, Representative Bi shop even

stated in a recent letter to the Departnent that a

wat er settl enment nust represent a net benefit to
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t he Anerican taxpayer.

We have valid clains against the
United States for its failure to nanage our
resources, as their duty as our trustee, but the
preci sion and the cal cul ati ons and cost benefit of
I ndi an water settlenents that
Representative Bishop is requiring is entirely
m spl aced.

W have been working on a water
settlement for over 25 years. This has taken a
|l ot of tine and noney. W chose settl enent over
litigati on because it recogni zed an opportunity
for a cooperative rel ationship between us and
non-1 ndi an wat er users. It represents hard-fought
negoti ati ons, sone give and take between the
parties, and a workable solution to the managenent
of our waters. In other words, the water
settl enment process has al ways been vi ewed as
beneficial, not just to us, but to the non-Indi ans
and to the State.

After having made concessi ons during the
negoti ati on process that | ed to our water conpact,
whi ch i ncludes cooperative nmanagenent sol uti ons
for water that affects both |Indians and

non-1| ndi ans, this nmust now be taken i nto account
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when eval uating the costs of our Congressional
water rights settl enent.

An overenphasis of criteria 4 and 5(a)
and (b), as Representative Bi shop now requires
conpletely ignores the 25 years of sitting at the
table to negoti ate a workabl e solution at the
| ocal |level that resulted in a win/wi n outcone.
After all these years, we cannot accept a final
hurdl e that places blinders on the negotiation
process and | ooks only or primarily at a cost
benefit anal ysis of a settlenent outcone in the
light of a litigation outcone.

Presi dent Carter adopted the preferred
policy of the United States to settle water rights
clains and the U S. policy of not litigating
water rights clains with every Tribe was a smart
policy and has been adopted by every President
since at | east 1990.

We are not naive to the fact that
Congr essi onal funding to devel op our water rights
must be reasonable in the Iight of clains that we
could assert against the United States, but
settlenment is not litigation.

There has been an expectation at the end

of this long settlenent process that we w ||
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recei ve Congressional funding to devel op our water
rights. The new revi ew process that Tri bes nust
now endure with the Ofice of Managenent & Budget
IS om nous and tinme-consum ng.

After over 25 years at the table
negotiating with Federal representatives, the rule
of settl enent has changed. Just when we start to
see the light at the end of the tunnel, we nust
now endure scrutiny fromthe Ofice of Managenent
& Budget. They are too late to the gane and
l'i kel y have no appreciation for what the
negoti ati ng parti es have conceded at the
bargai ning table. How fair is this to the Tribes?

Finally, it seens it Iis very naive to
| ook at the cost or value of the Federal Trust or
progranmmati c responsibilities as conming fromthe
nor mal budget process as criteria 5 states. It is
wel | -docunmented that the Bureau of Indian Affairs
have been shrunken programmati ¢ budgets over nany
decades whi ch have resulted in decay and
di | apidation of the Indian irrigation projects.

It is no different from our project at
Ft. Bel knap.
The Federal Governnent's responsibility

to Indian irrigation projects begins to get | ost
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in the political -- to keep costs down at all
cost. We do not |ike and resent that we are
conpeting wth and agai nst other Tribal water
settlenents for an inefficient pool of funds.

W do not support an enphasis on the
standard cost benefit anal ysis of Tri bal
infrastructure projects, which is applied by the
Bur eau of Recl amation, especially for our
irrigation projects. The standard anal ysis does
not fairly account for what we require today to
devel op our honel ands, part of the United States’
trust obligation to us.

We need the Federal Governnent to be our
partner as we nove our Settlenment Bill through
Congress. A very inportant area of support is
related to the funding |l evel in our Settl enent
Bill that will be used to devel op our water.

We have done a very careful anal ysis of
t he danmages we have against the United States, but
in working with our Federal negotiating team and
getting feedback fromthe I ndian Water Ri ghts
Ofice, it feels |like the governnment is nore an
adversary than a trustee on the issue of how much
we shoul d receive to settle our water rights.

Long-term stable, and sufficient |evels
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of funding for Indian water rights settlenents are
absolutely critical to protect, secure, and
finalize our Tribal water rights. W want our

wat er settlenent to provide wet water and there
has to be a realistic |evel of funding to support
that. W have been waiting a long, long tine to
settle our water rights and we have identified
what i s needed to devel op our water and i nprove

t he econom ¢ conditions of our people.

Finally, I would like to say that we nust
close this gap in tinme between securing a conpact
agreenent with the State and Federal Governnents
and securing funds to settle our clains with the
Federal Governnent so that the settl enment can be
I mpl enented. W have waited too long to reach a
settlement for our water clains.

Just as Congress has contributed mllions
of dollars to the devel opnent of the West for
non-1 ndi an projects during the |last century and
often to the detrinent of Tribes, Congress nust
now support the devel opnent of |ndian waters and
| ands that may require cost benefit ratios
different than those applied to today's non-I ndi an
projects. Projects that had the benefit of over a

century of significant Governnent support to reach2
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the profitability they now enjoy.

And on behal f of Mark Azure, thank you
for allowng us to be here today.

MR. McANALLY: Good norni ng. My nane is
Robert MtAnally, and |I'm an Assi ni boi ne nenber of
the Ft. Peck Assiniboine and Sioux Tribes. I'm
currently on the Tribal Water Comm ssion, which
we're building our water plan. And I'm al so an
attorney for the Ft. Peck Tri be.

And when | got out of |aw school in 1988,
one of ny first jobs was in-house counsel for
Ft. Peck. And ny very first job was to begin
devel opi ng and codifying the Tribal Water Ri ghts
Code, which was right after the water rights
settl enment that we had, the conpact we had with
the State of Mont ana.

In those days we were very aware, in that
we were the first Tribe to have a settlenent wth
the State of Montana. And it was a | arge
settlement. It was the | argest settl enment of any
Indian Tribes in the United States at that point.
It was a settlenent of 1,050,000 feet per annum
for various purposes.

But as | began working on the Code, and

as a brand-new | awyer full of theory, but not
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common sense, but nore theory than practice, | was
pretty naive about what we were going to be able
to do with this and very hopeful. But as |

| earned in | aw school, and then in |ife,

everyt hing kind of cones down to economcs. And
that's what we're tal ki ng about.

I want to put on record that we on the
Water Conmm ssion in the Ft. Peck Tribe stand in
solidarity with all the other Tribes that are in
their positions now and hope that they can get the
rights and justice that they deserve.

But | have a question, too, and | know
you're not here to answer questions, but as you
can see that the rub today is lying in those
words, "net benefit to the U S. taxpayers." |
would like to know if that statenent has any
tie-in whatsoever with the Departnent of
Interior's trust responsibility towards | ndi an
resources? And what wei ght or value that m ght
mean in ternms of trust responsibility.

Also, | would also |like to know, do any
of the settl enent negotiations, or any of the
tal ks, take into account, as M. Kirn nmentioned in
hi s openi ng prayer, the sacredness of our water?

Water is not just economcs to us. Water
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Is spiritual and cul tural. | taught at the

coll ege |l evel for 26 years, Federal Indian | aw and
Tribal law. And every tine | taught, | would tel
my students, Water is going to be the next war in
the west. And nowit's all over the world. So |
was wong about that. So this water is sacred to
us. We know it cones fromthe Creator.

So do the negotiators take into account
the cultural or spiritual significance or aspects
of Tribal water rights? | nean, is there a way to
take that into account rather than just econom cs?

| learned, as a very naive young
attorney, and | |earned quickly that the world is
not the sane as it is in |aw school or the | aw
books. It is very different. And to ny
di sappointnent, | |learned that the world is all
econoni cs. Every decision al nost that we nake is

econom cal l y-based. But that's the reality of it.

But we have ot her viewpoints of our water. And I
woul d just hope -- | probably, you know, hope
agai nst hope -- that the negotiators, both the

Tri bal negotiators and the United States
negoti ators and the State negoti ators woul d t ake
i nto account how nuch that water neans to us, to

our spirits, to our ancestors, and to our culture.
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So that's ny comment and ny questions and thank
you for giving ne tine today.

MR KIRN: Good norning. M nanme is Rick
Kirn. I"ma Tribal nenber for the Ft. Peck
Assi ni boi ne and Sioux Tribe. At this particular
time I'"'mnot actually a representative of the
Ft. Peck Sioux Tribe, although |I have served on
the Tribal Council for over 16 years. Presently,
I''ma nenber of the Water Conm ssion for the rural
wat er project for Ft. Peck, Assiniboine and Sioux
Rural Water Supply System

I have been very fortunate over ny
lifespan to be able to wear nmany hats when it
cones to water rights. As a representative of the
Ft. Peck Tribes, | sat on the Council and we
hel ped negotiate the Ft. Peck/ State Water Conpact.

And, al so, as an appoi ntnent of the
Governor, | still sit on the Montana Reserve \Water
R ghts Conpact Conm ssion as a citizen. At first
it seened very difficult for nme, because | was on
there representing the Tribe, but al so negotiating
conpacts with the I ndian Tri bes across Mntana.

And as it stands right now, we've already
negotiated all the conpacts for the seven I|Indian

Tri bes in Montana, and actually, have 18 contracts
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t hat we have negotiated with the Federal

Gover nnent and the State of Montana, including the
Nat i onal Parks, Forest, WIldlife Refugees and
Federal | y-designated wld and scenic rivers.

W' ve negotiated all of them so |I'm not sure what
this neeting is about, since we've already
negotiated with the State of Montana.

But as a Tribal menber of the Ft. Peck
Assi ni boi ne and Si oux Tri be, our negotiating
conpact with the State of Montana and t he Feder al
Gover nnent were void in our conpact of marketing
our water.

You know, we did receive a trenendous
anount of quantification of the Mssouri River and
we were very happy with that settl enent. But part
of our negotiated settlenment was a piece in there
wth regards to marketing the water. But the
| ower states below us on the M ssouri River
negoti ated or was basically opposed to our
mar keti ng portion of our conpact and we're yet to
negotiate that with the Federal Governnent.

You know, and during nmy negotiations as a
representative of the State and the Tri bes and as
citizens of Montana, Native Anericans are al so

citizens of Montana, so we have individual water
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ri ghts that
fromthe State and Feder al
our own Tri bes.

really found interesting and I

have to be protected,

Gover nnent ,

al so, not only

but from

So that was one of the things I

| ear ned as a nenber

of the Montana State Water

R ght Conpact

Comm ssion was individual rights of water.

So | think that conmponent needs to be put

into the negotiations, also. The Tribal citizens'

rights of the water when it cones from conpact

with the Tribes. | know there are public

hearings. And | have been to nany, many public

hearings with State individuals and Tri bal

i ndi vidual s and Tri bal Leaders and gover nnent

officials. But sonetines | was just really taken

aback because of the representation that was

there, when it cones to Congressi onal del egates.
You know, | nean, they're all voted in there by
all of us. W belong to a state where you don't

have very much support fromthe Federal Gover nnent

or fromthe State Governnent, it's not fair to the

citizens of what happens. It's all politics.

They say it's not, but it is politics.

So | think you need to take into

consi deration sone of the rights of the citizens,
when it

al so, cones to the negoti ation of
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conpacts.

And | guess I'"'mjust here nostly to
listen to what other Tri bes have to say. But our
all our conpacts have basically been negoti at ed,
so | don't know what this actually does, except
for a situation where we need -- the Federal
Gover nnent hasn't signed a conpact or haven't
agreed with it because of that marketing piece
into it, so thank you.

MR. PEREZ: Thank you. M/ comment isn't
based on a Tribal |eadership. M nane is Franklin
Perez. MW wife here is D ane Perez. But ny
comments here are individual comrents. I have
been working on a Ft. Bel knap water conpact for --
well, that's finalized, but the Federal
Legi sl ati on si nce about 1990, | guess.

The question | have goes to the criteria.
You know, |like the bulletin says. You know, this
has been in place since 1999, and it's about 26
years old. So anything kind of old kind of wears
out. So | guess to answer that first question,
that it probably should be revised and fi gured out
what woul d be the best criteria for devel opnent of
Feder al Legi sl ation.

One point | would Iike to nake is that a
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| ot of reservations, the individuals, they get
confused with a water conpact versus Federal
Legi sl ation. And they're not one and the sane.
That is one issue that we had to deal wth.

The other criteria, you know, that's
there that's to be utilized for determ nation of a
Federal Legislation, I'mnot, you know, sure if
it's a real good thing. You only had, you know, a
few conpacts or a few legislation for a | ong
period of tine.

Montana is in adjudication. Qur systens
are adjudicated in the state of general
adj udi cati on versus Sout h Dakota, North Dakot a.
You know, they're not in that kind of session. So
Mont ana, we have to either litigate or negoti ate.
So we're basically in both categories. Litigation
and we're also in negotiation to try to cone up
wth a Federal Legislation.

You know, each respective Tribe has their
own concerns. As you nentioned here, the Ft. Peck
and Ft. Bel knap Assi ni boine -- or Ft. Peck and
Ft. Bel knap, they have expressed their concerns,
based on the conpact and the Federal Legislation.

But | think that criteria should be open

enough that each respective reservation is dealt
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wi th individually, not grouped into, you know,
| i ke three Tribes. O course, we have
Ft. Bel knap, Bl ackfeet, and Sali sh Kootenai both
have conpacts that are going to be negotiated for
t he Federal Legislation part.

One point that | want to make is that, as
an individual, ny wife and nyself both own
irrigation | and on the reservation. And one thing

is that individuals don't say anything. You know,

they' re always, |ike, follow the Tri be.
So | think, you know, I'm-- since |
don't work -- | nean, | separate nyself fromthem

and | ook as a personal thing. And, you know, |

li ke to have ny water right personally protected.

I think all the reservations in Montana, and |I'm
not sure, except for the Cree Tribe, Chippewa Cree
Tribe, we're all allotted. So we've all been

gi ven individual allotnents. Il Iive on ny

not her' s al | ot nent. In our case it's 40 acres.
And | have nore of a value than being allotted as
nonirrigated. M nother had irrigated the 40
acres. She got a 320-acre allotnment and a 40-acre
allotnment. |If people didn't have an irrigation
allotnment, they got |ike 520 acres of rangel and.

Therefore, what I'msaying is that the
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irrigation was designated as nore val uable. And
thi nk the value, as an individual |ndian, we
shoul d recei ve that val ue sonehow i n the process.
And | don't know if a section in Federal
Legi sl ati on would verify that we do have t hat
right and that it can't be taken fromus by a
Tri be or anything, that the Federal Governnent
woul d protect us, just like a marriage, | guess.
And that's one of ny real feelings about the
process, that | request that you take that into
consi der ati on.

And | realize that this is based on just
the comments on the criteria that was in 1990, and
I just feel that way and | think that the
reservations -- and |'mgoing to get back to the
reservations -- is that a |lot of the conpacts
were, especially in Montana, you know, all of the
non- 1| ndi ans were satisfied before the reservati ons
were satisfied. |In our location it was the sane
thing is that the non-Indian was sati sfied, and
then there was no fight between the State and the
Tri be.

And sone peopl e gave up their senior
rights, not all of them but sone people, each

reservation respective about that. But in order
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to get a conpact, you did have to negotiate and it
wasn't litigation, so...

So |l think, in ny sense, is that the
Tri be have given up and they've given up a | ot. I
tal ked to an attorney, yes, we did give up a lot.
W give up senior rights. W have damage cl ai ns
in the mning areas, danage clains of |and that
has been taken fromus. W have all kinds of
clains that have harnmed the reservation. And, of
course, we're trying to get themresolved and this
is one of the avenues, but | realize that's not
the area that probably should be done but sone of
them are vastly -- sone of themare really rel ated
to the water rights.

You know, | think just to say to take a
pi ece of |land, we want that. That isn't right.
It probably isn't correct. But if the |and was
af fected because of water rights, | think that the
Tri be shoul d have an opportunity to rectify that.

"1l just take an exanple, on our
reservation -- |1 can go through a lot of them but
t hey have a Bureau of Recl amati on project there.
And t hey took about 2600 acres, 18, 19 sonething.
VWhat they did is they carved that out, and there's

maps that says that's not on the reservation
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anynore, even though it was included in 1888
agreenents. The Tribe made a claimfor it. But
what happened is that the Federal Governnent and
Bureau of Recl amati on, Bl A and Bureau of
Recl amati on nmade an agreenent to take that
property out of the systemand give it to the
ot her system the BIA fromthe -- but what they
forgot to do is transfer deeds. There's no deeds
ever was given to the Bureau of Reclamation. So
I'"'mjust using this for exanple.

So there's a real problemthere between
our water rights attached to it, that this | and

should stay with the Tribe; but, you know, it

should be resolved is what I"mtrying to say. And
that's, you know, one of the -- and there's all
kind of criteria. | " mjust using that as an

exanpl e, because all reservations have their
respecti ve questions and desires of whatever their
settl enment process is going to be.

But | just want to thank you for all ow ng
me to speak. I know Pam | have been in her
office and stuff. You know, | have been doi ng
this for about 26 years, | guess. Thank you,
guys.

MR. CLAI RMONT: Good norning. M nane is
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Denni s C ai rnont. I|'ma Tribal Councilman for the
Sal i sh and Koot enai Tribes, and | have a prepared
st at ement .

W appreciate Interior and Justice have
undertaken Tri bal consultation to exam ne the
wat er settl enent process and determ ne whet her
changes need to be nmade. However, we have
significant concerns that OVMB is not involved in
t hese consultations. Their recent neno changes
the water settl enment process, including the role
of OVB, wi thout Tribal consultation and it nust be
W t hdr awn.

In addition, this process nust result in
revision of the criteria and procedures. Contrary
to sone of the statenents nade at the | ast
consul tation by the Federal representatives, the
criteria and procedures have not been a successf ul
gui de for evaluating Indian water rights
settl enents. Despite Gbana Adm nistration's
recent support of the Bl ackfeet and Pechanga water
settlenments, nore often than not, this and past
Adm ni strati ons have testified that they cannot
support a proposed I ndian water settl enent because
of the significant and uneven focus that is pl aced

on the cost of a water settlenent and the exposure
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of the U S. to litigation.

In effect, the criteria and procedures
have been relegated to focusing on U. S. cost and
liability. But absent fromthe Governnment's
consideration is any recognition of the historical
realities that have plagued I ndian Country as a
direct result of Federal policies and actions
agai nst I ndian Tri bes.

Nor is any recognition given to the fact
that the United States has and still subsidi zes
wat er infrastructure for non-Indi ans through
grants and ot her nonconpetitive prograns, yet
I ndian Tri bes are subject to a different standard
despite the underlying trust responsibility that
the U S. has towards I ndian Tri bes.

In addition, many of the criteria are
outdated and need to be revised to reflect the
political realities of the water settl enent
process, differences between State policy that
I ndi an Tri bes have no control over, significant
wai vers Tribes are required to give, and vari ous
nmodel provisions Tribes nust include in its water
settlenent at the insistence of the Federal
Gover nnent .

It is a fiction to say that the criteria
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and procedures have worked and have all owed nost
of the nodern settlenents to nove forward. Mbst
of those settlenents, again, with the exception of
recent settlenents, have been enacted because
Congress chose to push them forward over

Adm ni stration objectives to cost and liability
concer ns.

G ven the recent OVvB Menbp and the Bi shop
criteria, nowis atine to revise the criteria and
procedures to nmake t hem wor kabl e gui del i nes t hat
hel p nove water settlenents forward and not make
them harder. The Tribes will also be submtting
witten comments with specific suggestions as to
how the criteria should be revised. Thank you for
this opportunity to comrent.

MR. BAKER  Good nor ni ng. Har | an Baker
w th Chi ppewa Cree Tri be. Thank you, fol ks, for
putting us together here this norning. And | have
no prepared statenent, but we seen the
consul tation and t hought we'd cone down and be a
part of the discussions and hear what's goi ng on
wth the other Tribes. W're like what this
gentl eman had stated earlier, our conpacts are all
si gned.

And we have sone concerns, sone
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questi ons, but maybe perhaps at another tine we
can kind of ask those, but | wanted to thank you
fol ks for putting this together. Anytine we see
the word "consultation,” you know, we hope that,
in the true sense of that word, and | think you
guys are doing that. You have different areas set
up, so there's true consultation with the Tri bes

and i nput on different issues and all Federal

agencies, | guess, | hope would follow that.
Anyway, | was just thanking you for your tine.
MR VHTE: M nane is Dustin Wiite. ' 'm

the Tribal Water Resource Director for the
Chi ppewa Cree Tri be on the Rocky Boy Reservati on.
As M. Baker says, hopefully --
Chai rman Baker, we negoti ated our water conpact
back in 1997. 1t was approved by the State of
Mont ana and the Tri bes. I n 1999 Public Law
106- 163 was passed i n Congress establishing our
wat er rights. In that it states that all of our
projects would be conpleted in ten years. I n your
criteria No. 7, it says settlenents should be
structured to pronote econonic efficiency on
reservations and Tri bal .
Ten years has gone by. W're at 17

years. And we've only got a portion of our water
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pi peline in the ground. W have to pipe water 52
mles fromLake Elwell to our reservation. It's
call ed the Rocky Boy's North Central Regi onal
Water Project for the State of Montana. And it's
coveri ng nonreservation comunities from Brady,
Cut Bank, Shel by, Chester, Havre, down to Lons,
Bi g Sandy.

At current funding rate, we're still
anot her 20 years out till we get this thing built.
Qur conpact and water rights and Public Law 107
t hat was passed in 2002 allocated a certain doll ar
amount for construction of these projects. W've
reached that al nost now because of i ndexing, cost
of inflation, because it's drawn out an additional
seven years. How do we get the funding
appropriated to the Tribe to get these projects
conpl eted? Because now one of the things on that

Bi shop letter was stated that, Wat's the benefit

to the taxpayers? Well, right now it was supposed
to be a 270 mllion dollar project, and we're
| ooki ng at over 400 mllion now. So there's no

benefit to the taxpayer, because of the way the
| ack of fundi ng cones.
And | think that needs to be addressed in

these criteria and procedures is holding the
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Federal Governnent to these funds in a tinely
manner . Because had we had the nobney, we coul d
have built it. If we got the 300 mlIlion needed
right now, we would have this project built in
four years and we would be providing to
non-enrolls and to our reservation, which is in
dire need of it. W have about six or seven
communities on the outside of the reservations
that are under water restrictions, can't drink
their water.

And once we get our water plant up and
runni ng, the Rocky Boy Reservation, the question
was we at a public neeting | ast week, one of the
questi ons was by our comunity nmenbers, Who's
going to drink the first cup of water out of our
water treatnent plan? And it's not the Rocky Boy
Reser vati on. It's not the Chi ppewa Cree people.
It's the nonenroll ed who are going to receive the

first cup of water. W are at the end of the

pi peline. And that's a hard pill to swallow for a

| ot of our community nenbers.

So we need to | ook at the funding and get
t he fundi ng ranped up. And, you know, these
consul tations and stuff, we appreciate this, but

if we can work on that in these criteria and
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procedures from what we' ve | earned after our
negoti ati ons have been signed for other Tribes
| i ke Fl at head and sone of these other ones that
are looking at trying to get theirs negotiated, if
we could get those tine constraints in there.
Thank you.

MR MORI N: Hel | o. "' m Warren Morin.
I'"'ma Muuntain Gove Representative, Ft. Bel knap
Tri bes. The people | represent are at the south
end of the reservation. And | just want to thank
you for this opportunity for show ng that the
Federal Governnent is show ng sone respect for
I ndi an Natives nationwi de. And we signed the
solidarity with everyone else with their
settlenments and this issue over in North Dakota.
I wore ny "no DAPL" shirt. If you guys aren't
aware of what's going on over there, what happened
yesterday. They're macing the peopl e over there.
Wiy is this stuff not in the mai nstream nedi a j ust
shows how much this country respects Native
Anericans. And if you |look at the term
"consultation” in the dictionary, it tal ks about
i f soneone has a problem or needs to sol ve an
i ssue, they cone to an expert. | guess if soneone

is |l ooking at us or solving with us, we are the
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experts of water, which it should be, and the
| and.

And | don't think they -- |ike one
gentl eman said, everything is econom c, everything
I's based on the dollar. You know, we Natives, we
don't look at it that way. W grow up poor. W
grew up with nothing. Al we have is water and
| and and nount ains, you know. So ny definition
for that is water is a living thing. That's the
way | was raised. Mountains are |ike people. You
don't go tear them down or whatever. And, al so,
land is who we are. W are a product of the | and.

And | i ke Randy's worked on our settl enment
for a lot of years. There hasn't been any respect
by the Governnent's half of it as to what we're
aski ng, what we want. W want our nount ai ns back,
you know. The south end where | represent it was
taken for gold, for noney. And they turned it
into a toxic waste dunp, poisoned our water. They
t ook nost of the volune of the water and it's
goi ng down the ot her side of the nountain away
fromthe reservati on.

But we, you know, so it all conmes back to
respecting Natives, you know. And if you're going

to do that, you talk about this natural resource,
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maybe put together by Bishop in his commttee
there, I honestly believe that if this country's
going to start respecting Natives, they need to
put sone Natives on that commttee to | ook at
t hese i ssues.

Then that benefit for the taxpayer.
Wl l, the taxpayers, they got all their | and, you
know. Those treaties were only good -- the 1855
treaty that ny Tri be was on was only good for a
hundred years. Wat happens after a hundred years
is over, 1955? W granted the United States
perm ssion to use that land. That | and cones back
to us. Everyone is squatting on our |and, you
know. So wwth that, put a dollar value on that.
What we're asking in our settlenent is nowhere

near what the val ue of what we gave up. Nowher e

near .
And it doesn't even nention nuch about
the M ssouri River. You know, we're battling over
the MIk River. But we have strong ties to that.
That river's part of ne, who I am | grew up, you

know. Like ny church, you know. M/ rope gets in
a knot, that's where | go and | untie it.
And t hey never had consultati ons when

they created this Upper M ssouri National Park or 48
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whatever it is anyway. W should have been a part
of the tal ks on that consultation, because it's
sonething, | believe, we have an interest in
there. And we still claimthat we should be given
an area, you know, a two-mle stretch of that

river for our purposes, culturally, spiritually.

It shoul d be governed by us. But that was never a
part of that discussion, nor was we part of a plan
of that m ne when they opened that open-creek m ne
and exposed us to acid runoff and sulfuric acid
into our water. W weren't consulted on any of

t hat .

But to get back to, you know, all these
wat er settlenents that are cal cul ated by the
Federal Governnent, that's not fair either. They
need to be cal cul ated by the Indian peopl e that
own the land. W should be the ones that dictate
to you what the value of that is worth. You know
If the governnent has a trust responsibility to
the I ndians here. They should be | ooking at us
and standing up for us, just |like Donovan said, if
it was a bank, you know, everyone would be in
jail.

But | just think the fairness of this

whole thing is wong. This consultation, full
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consul tati on neani ng neans that we respect each

ot her. You know, we are a nation for thousands of

years. This young whi pper snapper USA country cone

along. You know, | think you need to | ook at

that, really take a ook at that. W have been

here a long tinme and we're not goi ng away. Dug

our heels in and we're in the battle for the | ong

haul .
This country's investing nore in

Af ghani stan and Irag and the peopl e over there,

them countries, Syria, you' re investing way nore

noney in them people. You tal k about spendi ng
noney. \What are you doi ng spendi ng noney over

there? You need to be spending it on the first

nati ons here. In our honel ands here right in t
United States. You're wasting noney, billions
dol | ars.

You know, you |l ook at these water

settlenents, these are anped up to us, nobney to

transfer to us to finally make it in the world,

he

of

put us out the m ddl e of nowhere. W need to nake

a living just |ike anyone el se. If you | ook at
the map, you'll see we're out in the mddl e of
nowhere. We need this water settlenent. W need
this handout fromthe Governnent. |It's tinme. The
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Gover nnent needs to have a hearing and be fair
about it instead of screwing us over tinme and tine
agai n, but thank you.

MR. BEARSHI ELD: Good nor ni ng. My nane
Is WIliam Bearshield fromthe Rosebud Si oux
Tri be. | sit on our Tribal Council there, as well
as I'mthe Chairman of our Tribe's Land and
Nat ural Resource Commttee. W'II|l be submtting a
witten testinony here. | just wanted to touch
base a little bit on sone of the points of our
t esti nony.

The Great Plains Inter-Tribal Water
Ri ghts Coalition consists of the QOgl al a Si oux
Tri be, Rosebud Sioux Tribe, Standing Rock and
FI andreau Si oux Tri bes wor ki ng together to address
comon i ssues affecting our treaty-based reserved
water rights. W submt the following in response
to the Departnment of the Interior Water Ri ghts
Coal i tion.

The Coalition expresses three prinmary
concerns: One, the Secretary should rescind the
nmoratori um on the approval of the Tribal Water
Codes and fully support Tribal water nanagenent.

Two, the Departnent of Interior criteria

for the participation of the Tribal Governnent in
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negoti ations for Indian water settl enents and the
OVB nenor andum on the review process for |ndian
wat er settl enents nust be rescinded.

And three, the Secretary should fulfil
her treaty and trust responsibility to the Indian
Tri bes of the M ssouri River Basin and object to
the Arny Corps of Engi neers' surplus water reports
and wat er storage policies.

First of all, the Secretary should
rescind the noratoriumon the approval of the
Tri bal Water Codes and fully support Tribal water
managenent. The regul ati on of our reservation
water is an extrenely inportant governnent al
function. Qur Tribes have enacted water codes and
are i nplenenting the codes for the protection and
managenent of our water resources. There are
significant | egal and adm nistrati ve obst acl es,
I ncl udi ng non-1I ndi an water diversions on fee | ands
I n checkerboarded areas and the | ack of Federal
support for Tribal water nanagenent enbodied in
the Secretarial noratoriumon approval of Tri bal
Wat er Codes.

The O fice of Managenent & Budget
menor andum to the Departnent of Justice and the

Interior dated June 23rd, 2016, simlarly nust be
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resci nded. The nenorandum essentially prohibits
any enpl oyee of the Departnents of Justice and
Interior fromrecomendi ng a negoti ati ng position
to the Secretary wthout first going through QVB.
The nmenorandum al so purports to interject OVB
policy and review authority over |ndian water

ri ghts di scussions and settl enents.

The OVB nenorandumis a significant step
in the wong direction. The additional procedural
requi renents underm ned the | ongstandi ng Feder al
policy favoring negotiated settlenments. This wll
exacerbate the difficulty for Tribes to obtain
timely and neani ngful assi stance fromthe
Departnent of Interior and Departnent of Justice
to address water rights clains. Legitinate clains
whose resolution is | ong overdue shall be further
del ayed and adequat e fundi ng threat ened.
Utimately, Indian people will suffer due to the
del ays i n supplying safe and heal t hy dri nki ng
water to reservation comunities.

Thirdly, the Secretary should fulfill her
trust and treaty responsibility to the Indian
Tri bes of the M ssouri R ver Basin. The
Secretary's I ndian water rights working group has

ignored the M ssouri R ver Basin. |ndian water
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rights funding is provided to other regions at
much hi gher levels than in the Great Plains. The
Great Plains Tribes have been shortchanged, making
it nore difficult to address the significant
chal | enges posed by upstream di versi ons and
groundwat er punpi ng, as well as the threat posed
to our Mssouri River water rights by the Corps of
Engi neers surplus water reports.

The Arny Corps of Engi neers' proposed
managenent changes on the M ssouri River nmain stem
j eopardi zes future Tribal water supplies for
muni ci pal, industrial and agricultural uses. The
Secretary of the Interior has failed to fulfil
her trust responsibility to protect the
treaty-protected waters the M ssouri River from
i nfringenent by the Arny Corps of Engi neers.

The proliferation of hydraulic fracturing
upstream from St andi ng Rock presents new demands
on the M ssouri River. In response, Corps of
Engi neers has rel eased surplus water reports for
each of the six main stemreservoirs. These
reports identify limts to future nunicipal and
i ndustrial water uses and propose storage fees for
the Mssouri River main stemreservoirs. These

reservoirs are generally | ocated on Indian
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reservations and are the source for points of
di version for Tribal water users.

The Tribes of the Great Plains Water
Al li ance possess reserved water rights to the
M ssouri River, for all present and future
benefi ci al uses, including the nunicipal and
I ndustri al .

So I'll be submtting this on behal f of
the Great Plains Tribal Water Alliance. Thank
you.

M5. RUSSELL: Good norning. Thank you
and good to see all of you here. Cbviously, the
criteria and procedures have been a | ong-debated
I ssue, these I ndian water settlenents -- | guess,
I should introduce nysel f. "' m Maj el Russel. |
a nenber of the Crow Tribe, and |I'm an attorney
here in Billings and |I've worked on I ndi an water

settlenents for various Tribes for |ots of years.

m

And I also was with the Departnent of Interior for

a short time and participated in the |Indian water
rights settlenent team

I guess, |l ooking at the questions that
you posed for today, Do the criteria and

procedures need to be revi ewed and reconsi dered?

G ven that they were pronulgated in 1990, | think
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yes, definitely. They do need to be revi ewed.
They need to be reconsidered. And | think that,
as PamWIIlianms stated, they were devel oped at a
tine when I ndian water settlenents were very few
and far between. I think she said only three of

t hem had been settled by the tine these criteria
and procedures had been devel oped, so | think that
they are outdated and | think that they shoul d be
revi ewed.

Secondly, Have the criteria and
procedures been useful? | think that they
provided a very idealistic set of paraneters. I
thi nk they tal k about identifying water,
quanti fying the resource. You know, a | ot of
material that actually Tribes had a very difficult
ti me gat heri ng. So in one sense, | think the
criteria and procedures actually resulted in a | ot
of delay and scared a lot of Tribes fromentering
into the whole arena of trying to settle water
ri ghts, because they were so cunbersone and they
were so full of requirenents and tasks.

Have t hey been applied fairly and
consistently? No, | don't think they have. I
t hi nk you could go through the 26 settl enents that

have been ratified by Congress and | don't know if
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you could find one of those settl enents that
satisfied every one of those criteria and
pr ocedur es.

I know on water settlenents that | worked
on, the process seened so daunti ng and expensive
and tinmely, time-consum ng and cunbersone that we
just junped and went to Congress. And | think a
| ot of Tribes have done that. They have j ust
circunvented this process and junped to Congress,
whi ch then, of course, creates its own probl ens
because then you have the Departnent trying to
play catch-up to what the Tri be has submtted
wi t hout working directly with the Adm ni strati on.

So | guess there is a real issue with
consi stency and fairness. And | do know that the
position of the Adm nistration changes, of course,
when we get new | eadership. And so that's al so
part of that problem

If reconsidered, should both the
substantive criteria and the procedures, including
process through vari ous Federal agencies be
re-exam ned? Yes, | think one of the conplexities
is you' re working through a | ot of different
agencies. First of all, in Mntana, because of

the franmework that we have in Mntana, where we
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have to go to the Reserved Water R ghts Conpact
Comm ssi on, get that negotiation done, and then
finish that and then we go up to the Federal
CGovernnent to resolve the clains we have agai nst
the United States, the process becones very
cunbersone. You're working with DQJ. Otentines,
DOJ and DO don't agree. And then you have to
bring in BOR, who's going to be the agency that

i mpl enents the settlenent oftentinmes. And so when
you have to work with so many different entities,
| think that's difficult for Tribes.

I think there's been a real popul ar thene
in many other areas of Tribal and Federal
rel ati onshi ps of one-stop shoppi ng. | don't know
If there's sonething |like that we can tal k about
that would sinmplify this process for Tribes, but
when you have to negotiate with all these
di fferent Federal agencies, | think that
conplicates the matter.

And then, Wat criteria or procedures
shoul d be revised? | think the Tribal Leaders
have nade | ots of very profound statenents about
the problens with these procedures. The probl ens
that | see, nunber one, is the whole issue wth

det er mi ni ng Feder al exposure. | think that it's
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so unfair to an Indian Tribe to have to,

basically, have all of their water clainms, which
are so significant margi nalized by the exposure to
the United States. And, you know, | think that
that that's a very insulting process to Tribes.
And I think that that part of it definitely should
be reconsidered. And | think that raises a real
fai rness question in the treatnent of Tri bes.

The ot her part of the criteria that
strikes ne as being difficult is the contri bution
fromthe other parties to the settlenent, |iKke,
for exanple, the State, the Counties, the Cties.

I know, and | think sonebody nentioned, that the
United States has supported those settl enents that
have significant cost shares, and that's true, but
a Tribe should not be held to a hostile State not
wlling to contribute. That shouldn't natter. I
mean the Tribe still has its claimand still has
very inportant reasons to settle and it shoul d not
hi nge on the friendliness of the State.

I think when you get to South Dakota and
you get probably even into North Dakota, you're
not going to have friendly States, and so the
Tri bes shoul dn't be held hostage in settlenents to

the friendliness the State or the County to do a 59
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contri bution.

Secondly, that No. 4 also says, Wat is
t he best mechanismto acconplish a revision of
these criteria and procedures? Definitely not
negoti at ed rul emaki ng. If we use negoti at ed
rul emaki ng, we're going to be bringing all these
states and all of these other parties to the
table, and every tine that that happens in |Indian
Country, it seens that the Tribes end up with the
short end of the stick on the regulations. So |
woul d say definitely not negoti ated rul emaki ng.

I think if you' re | ooking at mybe
devel oping a Tri bal / Federal work group that would
have regul ar consultations on drafts, sonme sort of
mechani smin that arena which would be nmuch nore
friendly.

Finally, | just wanted to nention | do
today represent the Assini boine and Si oux of the
Ft. Peck. | al so represent Tesuque's Puebl o down
south in the Aanodt settlenment. And both of those
clients of mne, they do have Congressi onal
Legi sl ati on approving their settlenments for water.

However, we struggle constantly with
trying to get sufficient funding, as was nenti oned

by the Chi ppewa Cree, to inplenent the settl enent.
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We're al so even very concerned that we
conti nue to have funding available for litigation
and negotiation for attorneys through that
I npl enent ati on process. It seens that once we got
the settl enents done and achi eve that nmj or
hurdl e, the work really began. The work began
negotiating all the agreenents to inplenent the
settl ement, and we consistently, every year, go
and have to fight for the funding.

Agai n, sone settlenents had nmandat ory

nmoney. A lot of themdon't. | know t here's not
fairness there either. | think that that needs to
be cleaned up. | don't think it's fair when sone

Tri bes have to work so hard every single year.

QG her Tribes had a huge mandatory contri bution.
And the other part of that, | guess I

want to nmention real quick on the inplenentation.

I heard soneone tal k about indexing. That becones

a real problem VWen we do these settlenents, we

do them at present day values. | think that's

i ncl uded, present day cost estinates. By the tine

you actually get to the point of building and

i npl enenting the project, | nean your noney, from

that present day that you settled to the tine

you're building in the future is a very different
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amount. And so we need to have sone consi stency
on that indexing of the noney fromthe tine that,
you know, the settlenent is achieved to the tine
that we're actually buil di ng.

Finally, on the inplenentation, |I'mvery
concer ned about the Bishop letter. I " m wonderi ng
if the Bishop letter is going to create a whol e
"nother hurdle for all of the Tribes that are
trying to inplenent, let alone those Tribes that
are still trying to work towards settlenent. Are
we going to have to go now and satisfy OvB? And
I*"'m concerned, frankly, | feel like this Bishop
| etter maybe promul gated t hese consultations. I
think that there nust be consi derable attention by
the Adm nistration to the Bishop letter and that
Is actually why we've noved forward at this 11lth
hour of this Adm nistration to have these
consultations. So | just have to put that out on
the table. I am hoping that wth whatever happens
with the new el ection this Bishop letter can
pronptly go away. So | think |I have probably a
whole lot nore to say, but I'll stop with that.
Thank you very nuch.

MR VWH TE: Again, ny nane is Dustin

VWhite with the Chi ppewa Cree Tri be. | wanted to
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clarify ny one statenent about not benefitting the

t axpayers. I was referring to the cost. You
know, when you go from 258 mllion dollars in our
settlement to over 400 mllion, the cost

difference is not a benefit to the taxpayers. W
I ndi ans, we do pay taxes. W are a taxpayer. The
benefit is, when | wal k around Country Vi ew, one
of our villages on the Rocky Boy Reservation, and
| see kids playing on their front yard that | ooks
li ke this carpet, when | get this water treatnent
pl ant runni ng and when | can see kids running

t hrough the sprinkler and having fun, that's a
cost benefit.

When | can go down to Big Sandy, off
reservati on, and watch people water their yards
I nstead of once a week or twice a week, they can
actually have a garden, and you can see grandpa
and grandnma out there working the garden, that's a
cost benefit to the taxpayer.

When | can go to Brady and have peopl e
get off the boil order and drink a cup of water
off the tap, off reservation, that's a benefit to
the taxpayer. There is a huge a taxpayer benefit
in every one of these settlenents. That line in

the Bishop |letter should be deleted. Wen | can
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go out and catch a ni ne-pound wal | eye out of
Bonneau Lake in ny boat, that's a benefit to the
t axpayer.

So | don't even know where that statenent
cane fromin the Bishop letter. How can you
justify what a benefit is? How can you put a cost
on that? Thank you.

MR. ARCHAMBAULT: Yeah, ny nane is
Donovan Archanbault again. And | have a questi on,
I think, and then a comment. But ny question is
this: The State approved our conpact in 2001.

And here we are in 2016. And sone guy from Ut ah,
or wherever he's from of the Legi sl ature says,
Oh, it's a taxpayers' concern. Wll, doesn't the
t axpayers el ect the Governor of Mntana and the
Legi sl ature? That's who we have negotiated wth
and bel i eve, because they have approved our
conpact. And that was 15 years ago. And | don't
know why this guy from out wherever he's from has
a concern about the taxpayers here in Mntana. I
guess he's a head of OWB or sonething and they
control all the noney. But still if we satisfy
the -- if this concerns the taxpayers, we
satisfied that, because they approved ours.

And | guess the other conmment that I
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woul d lIi ke to nmake before | leave is that -- go
back to what these negotiati ons were based on

originally. You know, it was wth the Federal

Gover nnent, or the Federal team OWB -- or not --
Justice and BOR and BIA. Well, now we got
everybody involved in it. Li ke Mpj el said,

W're -- we have MACo -- what is that

organi zati on? Montana County Comm ssi oner

Organi zation or sonmething. W're negotiating with
them We're negotiating with Gty Governnment.

And that was never in the rules. Wen did them
rul es change?

So now we got sone outsider from outside
of Montana telling us how we need to pl ease the
taxpayers. And to ne, | think we've already done
t hat .

And the benefit that we're going to
receive fromthis thing, | hope, is just like the
gentl eman from Rocky Boy said, our children out
there playing on the |l awn instead of playing on a
gravel pit outside the house here on the
reservation. So the benefits are going to be
maybe not totally nonetarily, but I would like to
see everybody have a garden again. But | think

you got to | ook further than just what the
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nonetary value of sonething is. And |ike every
Tri be here tal ked about the spiritual and cul tural
aspect of what that water neans to us. When you

| ook at what's happeni ng at Standi ng Rock, you
know, the Arny is sitting out here in the river
and the others, the county sheriff is pushing the
I ndians into the river. There's your water, you
know. | think that's ludicrous and | think that
you, as our negotiators, our trustee, and, you
know, when Justice cones up and says, Wll, you
got to cut your claimin half. The only reason we
have to cut our claimin half is because we don't
have any water users on Ft. Bel knap that are
white. And | think naybe we do have to go back to
Keepseagl e and the other |awsuits on

di scrim nation, because that's what it is. Thank
you.

MB. FOX: | would just like to ask, are
all these comments going to be available to | ook
at? | know you said that they woul d be avail abl e
on their site, and | haven't seen anything yet.

MS. W LLI AVE: Il will answer that
question. W have court reporters at each
session. W also are conpiling notes internally.

At the end of the process, we intend to put all
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the transcripts on the website. And | guess sort
of like what Majel said, this is the end of the
Cbanma Admi ni stration. However, what we are
attenpting to do is have these three

consul tati ons, assenble the record, and assenble a
report that can be handed over to the next

Adm ni stration for themto consi der what action
they want to take based on these consultations.

So we will have themall up there once we conpl ete
the three consultations. I think we've just now
got the transcript fromthe Phoeni x consultation.
And if the feeling is we should put the
transcripts up as soon as we get them we could do
t hat, too.

MB. FOX: | guess | would like to see
that so that, you know, nmaybe if we m ssed
sonething in our final coments --

M5. W LLI AVE: | think that's fine.

Matter of fact, Onero, ny right-hand man there, we
will post themon the website. W just now got
t hem

M5. FOX: Okay. Thank you.

MR, CAPCSSELA: M nane is Peter
Capossela. |I'ma | awer out of Eugene, O egon. I

have been involved in a couple of water settl enent

Charles Fisher Court Reporting
442 East Mendenhall, Bozeman MT 59715, (406) 587-9016




© 00 N o o b~ w N P

[ = S S
w N B O

14
15
16
17
18
19
20
21
22
23
24
25

Tribal Consultation

negotiations. Wth respect to the criteria, |
think that economc feasibility requirenents for
new Tri bal projects are too strict and our

requi renents are above and beyond recl amati on
beneficiaries, any projects that non-1ndi an
irrigators have had to face. And | think that
presents a real chall enge and suppresses the
anount of water that's nmade available to Tri bes
under settl enent.

So | do think the criteria needs to be
changed and the economic feasibility requirenents
for Tribal water projects need to be di m nished.
They're too strict.

I"'minvolved in a situation in
Nort h Dakota where the Tribe requested the
appoi ntnent of a Federal team and the appoi nt nent
of a Federal team was denied. And | think the
Tribe could live wwth that were it not for a | ack
of transparency in the process. So | think the
I ndi an water rights working group should be nore
transparent in its decision-making and its
appoi ntnent -- everybody understands there's
limted federal resources, but that's no reason
for the process to | ack transparency in the manner

that it does.

68

Charles Fisher Court Reporting
442 East Mendenhall, Bozeman MT 59715, (406) 587-9016




© 00 N o o b~ w N P

[ = S S
w N B O

14
15
16
17
18
19
20
21
22
23
24
25

Tribal Consultation

Wth respect to the role of the
Departnent of Justice, | understand that's not one
of the questions that was proposed for the
consul tation, but over 40 years ago the Anerican
I ndi an Policy Review Comm ssi on nade fi ndi ngs
relating to conflict of interest in the Departnent
of Justice with the different hats that it wears
and the I ndian water settlenent process. And that
conflict of interest has never been resolved. And
I think we see it today at Standi ng Rock where the
Departnent of Justice is fighting the Tribe in
court and yet is trying to work with the Tri be and
t he ot her agencies on the conflict of interest --
It happened here yesterday and | saw t hem goi ng
wth the three agencies. So the role of the
Departnent of Justice, institutionally, there's a
conflict of interest, that there have been
concerns anongst Tri bal Leaders for decades and
that conflict of interest has never been resol ved.
And one of the ways that it manifests itself in
wat er settlenents is the disclainer and waiver
| anguage. The strict | anguage that Justice tends
to require in the settl enent docunents, waivers of
future clains on disclainers of liability, and,

you know, in defending the liability of the
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United States at the sane tine as purporting to be
the trustee for the Tri bes.

And so a lot of the settlenents include
| anguage that was insisted upon by Justice, which
Is not in the best interest of the Tribes. And it
relates to the conflict of interest and it cones
out and it ends up in the settlenents in waiver
| anguage where Tri bes are waiving future rights in
sone cases that are not strictly related to the
water clains at all and are unnecessarily broad
and unnecessarily restrict the Tribes novi ng
forward. And then that creates a | ot of problens
at honme on the reservations, as well, in terns of
Tri bes working with Tri bal menbers in their
comunities to get everybody to buy in to a
settlement after years of difficult negotiations.

So those are just a couple of comments
that | wanted to nake, based on ny experience and
the need for reform And | appreciate your
conducting the consultation. And in sone
respects, tacitly acknow edging that there's a
need to reform The OVB nenorandum | think, is a
significant step in the wong direction, as has
been stated, and it would be good if the

Adm ni stration, prior to the end of the
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Adm ni stration, would keep OVMB in their cubicle,
in their box. And they play a role, obviously,
wth the settlenents that are ongoi ng and the
settl enents that have been enacted by Congress,
but this takes | ong enough, | think, as you've
heard al ready, and injecting OVB as an overseer in
our negotiating teans isn't going to streanine
anyt hi ng. It's just going to nake it nore
difficult.

Qbvi ously, Tribes for many years has
asked the Governnent to one-stop shoppi ng and
stream i ne the bureaucracy and injecting OVB in
the process is just a major step in the wong
direction. Thank you very nuch.

M5. RUSSELL: | just want to make one
comment | nmeant to nmake. One of the reasons why I
thi nk water settlenents have been so difficult,
and so when we get into determ ning the exposure
of the United States, we get into sone of those
difficult, I guess, debates. | think the kingpin
of alot of that is that we're in this precedent
where it seems a paranount conponent of any | ndi an
water settlenent is to protect the non-Indi an
water user. And it seens that every single

settlenment, if you go through them we're always
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havi ng to make sure that we protect that
non- 1| ndi an water user, and that seens to be the
crux of what we're | ooking at when we're

determ ning United States exposure. How i nport ant
Is that non-Indian water right? | nean, if you

| ook at the Crow settlenent, we protect all the
non-1ndi an water users in the Crow settl enent. | f
you | ook at the Bl ackfeet settlenent | anguage,
there's sone protection there. So it seens a | ot
of these Indian water settl enments, we' ve gotten
right into that node where we continually have to
work with Tribes taking a subordinating right, |
hate to say that, and sone settlenents don't, in
the bl ack and white say that, but the way that
they' re operated and i npl enented and drafted,
we're actually | ooking at very strong | anguage
that protect that non-Indi an water user.

And | know that's a very difficult issue,
but it seens that we have gotten ingrained into
one of the first considerations, when we're
negotiating, is how do we deal with these
non-1 ndi ans and how do we protect that use. And I
think that that's a precedent that it would be
incredi ble to change. W only have 26 water

settl enments, and you' ve got all these other Tribes
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standing in line | ooking at settling.

And that's the other thing. I heard
soneone say they got denied a Federal team It
seens you have to file litigation in order to get
your Federal team And that's hard. It's hard
for a Tribe to actually have to get into that
posture of filing litigation in order to nove
forward with getting a team and doi ng acti ve
negotiation. So, | guess, that's a second point.
Thank you.

MR HUQ Thank you. M nane is Syed
Huq. I'"'mthe Director of Water Resources for the
Rosebud Sioux Tribe. Many of the things that I
wanted to say have al ready been spoken, but | just
mention a few things that |1, as the Manager and
the Director of WAter Resources face this problem
on Rosebud Reservation in nanagi ng the water
resour ces.

You know, we got this CQgallala Aquifer,
which run from Texas in the south to South Dakota
in the north, and the northern tip of the unbrella
is on the Rosebud Reservati on and we manage t hat.

Now, in order to nanage this, we need to
know what our resource | ooks |ike, what the

quantities and qualities are. But, you knOM/mhat,73
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when the State of South Dakota issues permts
within the exterior boundaries of the reservation
w t hout our know edge, w thout consent fromthe
Rosebud Si oux Tri be, how do you expect the Water
Resources Manager and Director to take care of the
resource that I don't know who is taking away our
resour ce?

Now, BIA -- | know our Counci
Representative nentioned that if it lifted the
norat ori um on the I ndian Water Code, we have
devel oped a Water Code and we have submtted that
to the State of South Dakota. You know what ?
They don't want to pay much attention to that.

And then we got MCarran Anendnent hangi ng over
us, you know there is a litigation, there is a

| egal problem and we have to go to the State
court to settle our issue, how do you expect the
Tribe to nake a case in the State agai nst the
State? So these are things that Bl A needs to reel
in and the Departnent of Interior needs to take
into consideration to resolve, so that we can
manage a resource that belongs to the

United States of America, that belongs to the
State of South Dakota, that belongs to the Rosebud

Sioux Tribe in a way that is, you know, working
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for us. As the hydrologist, as a scientist, it is
difficult.

Then the other thing, you know, when |I'm
a nenber of MRRIC | don't know if you guys have
heard about it. M ssouri River Recovery
| Tpl enent ati on Comm ttee. The Cor ps of Engi neers
have all kinds of, you know, presentations and
heari ngs. They tal k about human consi derati on.
The main stem dans, the six nain stemdans, their
i npact on hunman beings. They're tal king about two
bi rds and one fish. But when we bring up the
human consi deration, the inpact of the dans on the
I ndi an reservations, how they' ve i nundated Tri bal
Land, i ncluding Rosebud, they want to just ignore
it. They say, Well, hunman consi deration, we're
meani ng, you know, what inpacts these reservoirs
have presently. But what inpact they created for
I ndi an econom c devel opnent and even just for
living? It is such a devastation they don't want
to recognize it. So this is, again, an area where
Bl A and the Departnent of the Interior can play a
role. That they need to take this into
consi deration. When you tal k about human
consi deration, these are the things that the Tri be

have to say. And we at Rosebud Sioux Tri be,
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Qgl al a Si oux Tri be, Standing Rock Sioux Tribe, and
Lower Brule Sioux Tribe, we presented in witing
to the Arny Corps of Engi neers about hunan

consi deration, about the inpacts of these main

stem dans on Tribal |and and Tri bal popul ati on.

Thank you.

MR. STAFNE: Good afternoon. | guess,
it's afternoon now. I'm A T. Stafne. ['"m from
the Ft. Peck Tri bes. I'ma private citizen. I

previously served many years on the Tri bal
Governnment, but | do serve on the Assini boi ne
Si oux Rural Water Supply System They told ne we
were having a neeting in Billings and | need to
cone down here to ask for noney for our water
proj ect, our Assiniboine and Sioux rural water
system

Ft. Peck Tribes is using sone of their
wat er that was bona fide as Tribe water to serve
t he peopl e of Northeast Montana, not only the
Ft. Peck Reservation, but fromthe Ft. Peck
Reservation all the way to the North Dakota
border, which is about 200 mles fromthe west
edge of the reservation to the North Dakota
border, to the Canadi an border.

Thi s Assi ni boi ne Sioux water will be
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fl ow ng t hrough pipeline servicing the whol e

popul ati on of that Northeast Montana. To do that,
we are required, because we do not get enough
fundi ng, we have to go out to BIA, BOR, and
anybody that has any noney, to construct this

enor nous pipeline system So that's the reason

why | thought we were comng to Billings.
But in this way, | guess, this is asking
for noney, too, for our project. So |I'm happy to

be here. And I hear all the problens fromall of
the other reservations, and | just like to say, we
al so have t hese probl ens. It seens |like the heart
of the project is right there on the

M ssouri River and on the reservation at

VoI f Poi nt, Mntana. But this water is flow ng

ri ght past by Indian housing and going to the big
cities, bigger towns. They are getting the
service before Tribal nenbers are. Now, not al
the Tri bal nenbers are being passed. There are
sone areas. But still, this water is already to
the North Dakota border and is certainly on its
way to Canada. And yet, there's Indian famlies
on the reservation, and | hear the people say they
have to boil the water. W are still doing that,

while the water, the purified water is fl ow ng
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past us, because we don't have nobney. So that's
the reason why I'm here today to | et peopl e know.
Al t hough we are using our water to, you know, give
our -- | guess that's the word, "give" is
appropriate, | think -- we're allowng themto
fl ow past us and let the citizens who are not
Tri bal nenbers sonehow getting water before us.

But this is not the reason I'mhere to
say that. |'"'mjust here to say that we do need
funding. So if there's any agency here that we
cone to visit, we have to travel to DC nmany tines
and to act as beggars and go to these Departnents
sayi ng we need noney, we need finances. And so
that's very hard on the Tri bes, but we do it. So
that's ny nessage today. Thank you.

M5. WLLIAMS: Anyone el se have remar ks?

(No response.)

M5. WLLIAMS: Ckay. ' mrem nded by the
court reporter that if you have witten materi al s,
if you could please submt themto Orero and we'l
submt themto you. So you can do that either if
you have witten product today, an extra copy, or
send it by e-mail so we can nmake sure that those
witten remarks get accurately included in the

transcri pt.
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W will be having another consultation
session in Seattle in January. | think we're
still trying to settle on a date. And so if you

want to cone to Seattle and once again give us
your views, you're nore than wel cone. I f you have
friends or relatives in that area that want to
cone and give us their views, it's very nuch
appreciated. The idea of this consultation is to
conpile a record that could then be presented to
t he deci sion-nmakers in the Departnent of the
Interior to make a determ nati on on what they want
to do with Indian water rights settlenents and
these criteria and procedures goi ng forward.
There's a |l ot of need out there. There are
settlenments on the hill right now There are
settlenments that are hoping to get on the hill
right now And | think we all need to try to
I nprove the process as nuch as we can.

So thank you all for com ng and t hank you
all for your coments. W very much appreciate
your attendance and your thoughtful conments.

(Wher eupon, the proceedi ngs duly ended.)
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CERTI FI CATE
STATE OF MONTANA )

X SS.
County of YELLOASTONE )

I, Sharon L. Gaughan, RDR, CRR, CRC,
Court Reporter for the State of Montana, residing
in Billings, Montana, do hereby certify:

That | was duly authorized to and did
report the proceedings in the above-entitled
cause;

| further certify that the foregoing 79
pages of this transcript represent a true and

accurate transcription of ny stenotype notes.

DATED this, the day of ,
2016.

/' s/ Sharon L. Gaughan
Sharon L. Gaughan, RDR, CRR, CRC
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