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PROCEEDI NGS

MR. CONNOCR: Good afternoon, everybody. W
can go ahead and get started. | am M ke Connor; | amthe
departnent secretary of the U S. Departnent of the
Interior. This is the consultation on the Criteria and
Procedures for Indian Water Rights Settlenents. So if
that's what you wanted to participate in, then you're in
the right place. If that's not, then it m ght be
i nteresti ng anyway.

Let ne just let you know, I'mgoing to say a
few words to kick us off. Sam H rsch with the Departnent
of the Justice, our partners in water rights settl enents,
Is going to say a fewwords. W'IIl turn it over to Pam
Wlliams, who's going to talk a little bit about the
I ndi an water rights program wal k you through a
presentation, tal k about the specific questions that we're
going to be contenplating and trying to answer as part of
the consultation process. So that's how we're going to
show t hose.

Let me start, appropriately so, by asking
chai rman of the Confederation of Indian Tribes to cone
here, and Vernon Finley, if you will start us off with an
i nvocation, we'd be honored.

VERNON FI NLEY: Thank you very nuch. First

of all, I want to beg the forgiveness of Governor Lew s
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and all of the people whose honeland is here, for |I am
honored to be asked for this, but also |l -- I"min your
territory, and it's -- ny elders have taught ne that you
al ways ask perm ssion.

(I'nvocation.)

MR CONNOR | don't know that we need to
formally stand here at the podium Sam but I'll turn it
over to you, and you can cone up here or speak fromthe
tabl e there.

Chairman Finley, | just want to say thank
you very nmuch for that wonderful opening. |In addition to
that, of course | think you set the tone and remind us in
particul ar how i nportant protocol is and respect in |Indian
country with your comments, so | very nuch appreciate that
rem nder as we start off this consultation session.

So let ne just briefly outline that | think
through the entire eight years that |I've been part of the
Interior Departnent, we have tal ked about the Criteria and
Procedures for Indian Water Rights Settl enments, the 1990
Criteria and Procedures, how to interpret them
appropriately. W' ve also at tines tal ked about whether
they need to be nodified, updated, or made nore cl ear.

Quite frankly, during the course of that
time, we thought we had a very good approach of

interpreting what those criteria nmean. W think that
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they, in this admnistration in particular, as | talked
about in ny talk earlier today, that we have an
interpretation that | think has lent itself to negotiating
in earnest and in good faith and in getting to the end of
what we'd all like to see is Indian water rights
settlenments that the federal governnent and the tribes
that it's working with can agree on and that we can take
to Congress and get enact ed.

And so, nonetheless, there is a |lot of
interpretation that any adm nistration can bring to that
process. So | know there was a revisiting of that from
peopl e' s perspective with a nenorandumthat the Ofice of
Management and Budget sent to Interior and Justice this
year earlier in June. And that discussion, quite frankly,
caught a lot of you off guard and led for a call for
di scussion on that.

| think the Ofice of Managenent and Budget,
anot her partner of ours who we've had a very good success
in working wth during the course of this adm ni strati on,
has nade it clear that neno does not represent any change
in policy. And | think they sent letters out to all the
fol ks who have weighed in to that effect. But, yet, | do
think it's appropriate now that we | ook to those Criteria
and Procedures, have a conversation about what folks in

I ndian country, and those in particular who are interested
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in Indian water rights settlenents, think we should do
wth those, whether we should retain them et cetera,
whet her we shoul d nodi fy them

Pamis going to get into the details, but I
just wanted to set the stage. That's what we're here to
di scuss today. But nore inportantly, that's what we're
here to listen to you all about today. So that's really
the extent of ny comments fromthe Interior Departnent's
per specti ve.

Up here with ne, | just want to introduce,
fol ks, Letti Belin, over on the far end of the table, is
counsel or to the deputy secretary, counselor to nyself,
she's also the chair of the Wirking G oup on | ndian Water
Ri ghts Settlenents of the Interior Departnent, and has | ed
that effort for alnost the entirety of the adm nistration.

M ke Bl ack, the director of the Bureau of
I ndian Affairs. M ke has been a great partner and big
supporter of Indian water rights settlenents. Wen | was
comm ssi oner of the Bureau of Reclamation, Mke and | used
to debat e whose budget shoul d be responsi ble for nost of
t he budget. So | appreciated those di scussions then,
alnost all the tine, but | know Mke is a tirel ess
advocate. The bottomline was always, fromhis and ny
perspective, was to get to ensure that we were going to

I npl enent those settl enments.
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Pam Wl lians, our director of the Secretary
of Indian Water Rights O fice, is here. As | nentioned,
Pami s going to do a short presentation for you all.

And also, | will turn it over now to Sam
Hirsch, with the Departnent of Justice, a wonderful
partner and supporter, Sam hinself and Sam t hr ough t he
I ndi an Resources Section. Samis the principal deputy
assistant attorney general for Environnent and Natural
Resources Division and a great partner on this as well as
a lot of other things.

Sam

MR. H RSCH. Thank you, M ke. And thank you
to the folks that put on today's sunmt. | was only able
to attend a piece of it nyself but did get a report that
it's been a great success.

| would lI'ike to say on behalf of the Justice
Departnent that we fully appreciate how i nportant these
I ssues are. They're incredibly inmportant for tribal
econom ¢ devel opnent. They're incredibly inportant for
public health. And they're incredibly inportant for
supporting the values of treaty rights, trust
responsibility, and tribal sovereignty. W also
understand that this is a propitious tinme to be talking
about these issues, not only with the good news announced

earlier about the Taos settlenent, but also wth the
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possibility for sone potential real novenent in the
| ame- duck sessi on of Congress com ng up.

The Justice Departnent's role in Indian
water rights settlenents, | think as nost of you know, is
an inportant one, but in sone ways a secondary one. W're
sort of a junior partner to the Interior Departnent on
these issues. W play a role in alnost all stages, but it
gets nore inportant towards the tail end of the process
usual ly when you' re | ooking at getting a consent decree
entered in court. But we can't have better partners in
Interior than the fol ks up here.

Havi ng a deputy secretary who is this
know edgeabl e about these i ssues has been a wonderf ul
thing, and the | eadership of Letti, and Pam and Fain, and
the other folks in the Indian Water Rights Ofice is
fantastic. What M ke and his boss, Larry Roberts, have
been doing in BIA makes the Interior's office terrific.
And also the Solicitor's Ofice should get a nod as well.

On the Justice Departnent side, sonme of you
may know sone of the attorneys who are nost involved in
the water rights work. | do want to recognize
particularly our |Indian Resources Section. Sone of the
attorneys you may know there include Dave Harder, Vanessa
Wl lard, Pat Barry, Brad Bridgewater, and Guss Quari no.

But the person | think you nost need to know t he chief of
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t he I ndi an Resources Section, Craig Al exander. |[|'m going
to ask himto stand up for a second.

Craig is one of the finest public servants |
know, and he's enornously know edgeabl e about water rights
i ssues, and incredibly dedicated. He'll probably kill ne
for saying this, but he flewin last night and is flying
out on a redeye tonight, but wanted to be here even though
he's got a nedical enmergency in his famly recently. So
he came out here just to be with you guys. |[If you haven't
had a chance to see him grab himafter the neeting and
say hello. He's soneone you should get to know in the
future.

| amcertainly the | east know edgeabl e
per son about these issues up at this dais. But | just
want to point out two things that are on ny mnd. Again,
| apologize if | speak fromrelative ignorance here, but
things |I've been thinking about with regards to these
I ssues.

One is that, at |east since the |late ' 70s,
Carter Admnistration or so, there's been a federal policy
of favoring settlenent over litigation when it comes to
I ndian water rights issues. And yet in that nearly 40
years, we've had fewer than 40 tri bes have settl enents.

So averaging a pace of less than one a year. And we know

wth climate change, wth the draught conditions we see,
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and with everything affecting especially the western part
of the country, but in sonme ways all parts of the country,
t he need for these settlenents is only going to increase,
and we have to figure out a way to pick up the pace.

This adm ni strati on has been going at a far
better clip than either of the two previous
adm ni strations, thanks to the folks up here. But in the
future, it's hard to inagine we're not going to need a | ot
nore of these settlenents and a | ot better pace than we' ve
ever seen in the history of our 40-year effort.

Related to that is what M ke pointed out,
which is the Criteria and Procedures, which is of course
an Interior policy, dates from 1990, and at that point of
the few dozen settlenents we've now got in hand, only a
handf ul had actually happened at that point. So since
1990, there's a whole body of coll ected know edge
represented by you in this roomthat is not reflected in
the Criteria and Procedures.

So |l think this is a great tine to be
| ooki ng at that, thinking whether they need -- how t hey
need updating, inproving, strengthening. And, l|ike |
said, we couldn't have better coll eagues fromlInterior and
couldn't have a nore know edgeable group fromthe triba
side to fill wus in.

I wll be eagerly taking notes for the next
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two hours and | ook forward to hearing fromall of you
about those issues. Thank you.

M5. WLLIAVG: Good afternoon. |Is Col by
still here? Do we have a microphone for when we -- oh,
you've got it. Martin's got it. Ckay.

I"'mPam W I lianms; |I'mthe director of the
Secretary's Indian Water R ghts Ofice. And | cane to the
Department of the Interior right after the Criteria and
Procedures were adopted, so | can tell you firsthand,
they're getting a little aged.

| wanted to real quickly nention nmy office.
So | have Marty von Gnechten, who's ny new policy anal yst;
Duane Mecham acting deputy; Fain G| dea, Senior Policy
Analyst. So that's the Secretary's |Indian Water Rights
Ofice. W are here in full force, thisis it. So if you
have any questions, grab one of these guys because they
shoul d have the answers or should be able to get the
answers.

Also, | wanted to real quickly nention,
coul d everybody in the audi ence that's worked on an | ndi an
water rights settlenent cane fromlinterior, raise their
hand? | know during the day, | had a | ot of people here.
There are a few nore. W' ve had people fromthe
Solicitor's office in and out. W have Scott Bergstrom

We di d have Ransey Krupp, who's the head of the water --
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wat er resources -- Water Division in the Solicitor's
Ofice.

|'"'mgoing to try to run through this slide
presentation very quickly because | want to give you guys
the time to talk. | don't want to talk about this. But I
wanted to give a little bit of background on the Criteria
and Procedures because that's what we're here to talk
about today. The Criteria and Procedures pronulgated in
1990. They provide the adm ni strati ons guidelines for
engaging in Indian water rights settlenents. They include
the factors to be considered in deciding federal
contribution to a settlenent, obviously a very inportant
aspect. And they've been foll owed by every adm ni stration
since 1990 but with differing interpretations.

They provide a general framework for
negoti ating settlenments. And these were nentioned by M ke
Connor in his renmarks earlier, that the United States
partici pates consistent with this trust responsibility,
tribes receive equivalent value for rights that they give
up, et cetera. So | won't spend any nore tinme on that.
And this will be available on our website in Interior so
you can |l ook at it nore closely.

The criteria are broken into sort of process
and then sort of guidelines. And the procedures

anticipate there would be four phases of negotiation. In
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an ideal world, this would be great if all settlenents
followed this, but they don't; they vary, but the Criteria
and Procedures sort of set it up this is the way, in an

i deal world, it should work.

Phase I, fact finding work. The team goes
out and figures out, you know, the lay of the |and, what
reservation, how big is it and how nmany people, who the
parties are, just, you know, basic facts.

Then Phase Il is assessnent and
recomendat i ons where the team goes out with the tribes
and non-Indi an parties, assesses the situation, and cones
up with a settlenent recommendati on that they take back to
t he Depart nent.

Phase 111, briefings and negoti ati on
position. That's where we're supposed to decide on a
negoti ati on position, a federal negotiation position.

And then phase IV, actual negoti ations.

Now, that's not the way it works in the real world, but
that's the way the criteria and procedures are set up.

And | tal ked about, that's what you see in
fact finding. The parties, evaluate the clains, describe
t he hydrol ogy, et cetera.

Assessnent. This is the hardest part, the
nost tinme-consum ng part. You're supposed to figure out

all the costs presumng no settlenment, all the costs
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presum ng settl enent, the best/worst/nost |likely case
scenario in litigation, the value of the tribe's claim et
cetera. That is a very tine-consum ng process.

Again, briefings toward negotiati on and
negoti ati on.

Real quickly, going to criteria -- and |I'm
going through this really quickly because | do want to
hear fromyou; | don't want to hear fromne. There are 16
criteria altogether, and the criteria apply to all
negoti ati ons, and they sort of set the ground rules for
the adm nistrations. And in theory, if you neet all the
criteria and you negotiate with the federal governnent,
the federal governnent is supposed to support the
settl enment.

The goal of all Indian water rights
settlenments is to resolve all outstanding water clains and
achieve finality. So that we're finished, it's supposed
to be the equivalent of a decree in a general circuit
adjudication. So final, and the tribe's rights are
recogni zed, and an infrastructure is provided.

The nost controversial criteria, and the
ones that I want to focus on, are Criterion 4, 5, and 6,
and they focus on cost. As we heard earlier, the big
focus is on cost. It's really nothing new, there's always

been a focus on costs, but the cost of settlenents are
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i ncreasing so there's an increasing focus on cost.

Criteria 4. "The total cost of a settlenent
to all parties should not exceed the value of the existing
clainms as cal cul ated by the Federal Governnent."

That should be the costs all pending or
potential litigation, including clains against the United
States and cl ai ns8 agai nst ot her nonfederal parties,
potential offsets, and risks to all parties in the absence
of a settlenent. That is sonewhat vague.

5, federal contributions -- this is ny
favorite one. "Federal contributions to a settl enent
shoul d not exceed the sumof the followng two el enents:”

Cal cul abl e | egal exposure, potenti al
liability of the Federal Covernment and non entities.

And progranmati c costs, such as costs that
woul d be borne by United States on a programmtic |evel.

4, 5 -- 4 and 5 are very chal |l engi ng because
t hey' re sonewhat vague, they tie federal funding to,
quote, federal |egal exposure, which is a very difficult
standard to neet. | think a ot of people |like to | ook at
this and say, okay, well, what kinds of clains do the
tri bes have for breach of trust against the United States?
And if you neasure it by that, and you | ook at -- you | ook
at that and you determ ne, okay, what's the liability, you

have to consider things |like statute of limtation
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def enses, breach of trust cases in the |ast 20 years have
not really been going that well for the tribes, and so you
come up with a very small nunber

And we asked our friends at the Departnent
of Justice to help us sort of assess U. S. liability, and
it really tends not to be a big nunber. Although naybe it
shoul d be, just because of the way the | aw has devel oped,
it has not been a huge nunber.

Legal exposure does not account for equity,
hi storical circunstances, the fact that the United States
bears a significant responsibility for the fact that
things are the way they are in Indian country today. So
that is one of the big problens with those two criteria.

6 provides that nonfederal cost-sharing
shoul d be equivalent to the benefits received by the
nonf ederal parties.

Ckay. We're sitting here in the state of

Arizona. Arizona has -- okay, Stanley, what's the biggest
contribution Arizona ever did, 2 mllion?

STANLEY POLLACK: [|'mnot even sure they did
t hat .

M5. WLLIAMS: Yeah, naybe not even that.
Arizona historically has not --
STANLEY POLLACK: They woul d say they' ve

donat ed t he wat er.
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M5. WLLIAVS: Mntana, | think, has
probably done pretty well in ternms of comng up wth the
nmoney. | think Fain can tell us, what is it, in Blackfoot

what do we have, it's 422 mllion for the feds, and what's
the tribal -- or federal -- or state?

M5. G LDEA: 49 mllion.

M5. WLLIAMS: Ckay. So that's the
cost-share thing. This drives OB crazy. Gkay. So we
have cost shares. Everybody's supposed to pay their
share. And here's, actually, the statistics on this.
Twenty-si x settlenents enacted by Congress. Eight of the
26 had zero cost shares. Six settlenents had cost shares
bet ween zero and 5 percent; 10 had between 5 and 30. So
t here we go.

Anot her very inportant thing that has
happened recently is Congressnan Bi shop wote to Interior
and Justice and said that in order to have an | ndi an water
rights settlenment nove in the house, he wanted to have
letters -- a letter fromJustice and Interior that
contained the follow ng el enents or statenents.

Nunmber one, we had to certify that the
settlenment conplied with all of the Criteria and
Procedures, especially 4 and 5. Renenber what those were,
cost. The adm ni stration supports or sponsors the

settlenment in legislation. Witten support fromus. And
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alist of all the clainms being settled, all the waivers.
And we didn't have the -- | didn't have in there the net
benefit to the Anerican taxpayer.

Wth respect to the Criteria and Procedures,
all but four of the 33 existing settlenments were enacted
by Congress after the Criteria and Procedures. So these
things were, you know, 1990, and we've had a trenendous
nunber of settlenents since then.

We've learned a lot of lessons in the |ast,
you know, 30 years. Settlenents are getting |arger and
nore conplex. Settlenents are getting nore expensive.

And the need for settlenent teans and the pace of
settlenent continues to increase. And as Sam nenti oned,
at the rate we're going, we're not going very fast.

Consul tation questions. Do the Criteria and
Procedures need to be reviewed and reconsi dered given that
the Criteria and Procedures were promnul gated in 1990,
prior to negotiation and conpletion of a great majority of
enacted water rights settlenents?

Two. Have the Criteria and Procedures been
useful to achieve Indian water rights settlenents? Have
t hey been applied consistently and fairly?

I f reconsidered, should both the substantive
criteria and the procedures, including process through

various federal agencies, be re-exam ned?
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Four. What Criteria and Procedures shoul d
be revised? Wy should they be revised? Wat is the best
nmechani smto acconplish the revision?

We're going to have anot her consul tation
Novenber 3rd in Billings. The Dear Tribal Leader letter
has gone out on that one, and we antici pate another one in
Seattle sonmetine in January.

Tushar, would you cone up and give us a
little bit of the rules of the road in terns of the
consultation, in terns of who speaks when and how we do
t hat ?

MR, KANSAL: Sure. Happy to, Pam

H , everyone. M nane's Tushar Kansal. |
ama nediator and facilitator wwth a nonprofit firmcall ed
Consensus Building Institute. Wat |'m doing here today
is just taking notes, and |'mgoing to be creating a
nmeeti ng sunmary, which should be publicly available on the
I ndian Water Rights Ofice' s website.

In addition, there's also a court reporter,
Kristen, here. And so she is kind of officially taking a
full transcription of everything that's said. And so the
idea is that we will be capturing kind of all of the input
and feedback com ng fromeverybody here who'd like to
speak.

A few kind of quick suggestions or
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guidelines for this session is, one, we would love to
have, you know, any and all tribal |eaders who would Iike
to speak, have them speak first, and then open it up to
others who woul d also like to speak. So start with triba
| eaders and then everyone el se.

When you speak, if you could, please give us
your nane and affiliation. Particularly for court
reporter, it would helpful if you could spell out your
name and affiliation. But if you, you know, say it, that
woul d be great.

We'd |l ove to have your comrents focused on
the Criteria and Procedures, please, which is kind of what
the O fice, and Pam s office, is | ooking for feedback on.

And |l et nme just take a quick show of hands
in terms of how many people would Iike to speak? This
isn't binding. You can change your m nd one way or the
ot her.

All right. So there's |like 12, maybe a
coupl e nore than that, folks here who would |i ke to speak.
So | would ask you, please, to sort of keep that in mnd
and be considerate. So obviously want to hear from you,
you know, please do say your piece, but also do, please,
try and leave a little bit of time for others to speak
also. So I think that that's it.

Pam is there anything el se?
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M5. WLLIAMS: No. | think people who just
rai sed their hand, and Marty's got the m crophone and w ||
run around the room

MR, KANSAL: Ckay. Thanks.

MR CONNOR Can | just real quickly just
add, | don't think we'll be responding to each -- the
i nput we receive -- we wll do some wap-up comments at
the end wth sone general thoughts on sone of the
questions raised. But | just wanted to | et you know,
we'll let everybody talk and not have us interrupt the
flow of the cocmmentary, as | just did.

JCE GARCI A: Joe Garcia, |I'mhead council man
at Chkay Om ngeh puebl o in New Mexi co.

Two points. Wat are the nost significant
factors within the listings of criteria that you have that
has caused nost grief? And if you have data regarding
that for all of the criteria, would be one way to
understand what's the worst one that you're dealing wth.

And then the question about the Bi shop
letter. Was the Bishop letter part of the agreenent when
the bill was passed and the negoti ati on, gui dance,
criteria, and all that was passed? O can soneone |ike
Bi shop cone in and propose their own, what do you call it,
factors? In this case, it seens |like it's his own factor

about requiring tribes to get those letters and what not.
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So t hank you.

MYRON ARM JO.  Good afternoon, Panel. |'m
Governor Myron Armijo fromthe pueblo at Santa Ana.

My question to all of you is the letter from
OMB to, | believe it was to the Interior, and what effect
it would have on Indian water rights settlenments goi ng
f orward.

STEPHEN LEW S: CGovernor Stephen Lewis, from
the Gla, Gi-l-a, Rver Indian Conmunity.

First of all, thank you for hosting this
consultation on the current process of negotiating and
review ng Indian water rights settlenents and potenti al
I nprovenents to the process. On behalf of the Gla River
I ndian Community, 1'd |like to provide a brief statenent
today and reserve the right to submt any additi onal
witten coments at a | ater date.

As you know, the Gla River Indian Conmunity
successful |y passed our water settlement in 2004. Thus
far, we do not have a pending or future water settl enent.
| npl enent ati on of our water settlenent continues to be a
critical priority for the community. Through our
experience negotiating and finalizing our settlenent, we
are intimately famliar with the Departnent's process for
negotiating Indian water settlenents. |[|'ve seen firsthand

how t hat process has evol ved over the years, particularly
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the role of the OVD, which of course has always played a
role in the negotiation process. Now has the potential to
play an even larger role given the OW' s recent neno.

We have concerns with the new OMB neno and
its inplications on the ability of tribes to pass
| egislation to secure water for their communities. The
United States has a trust responsibility to protect I|ndian
water rights and programmatic responsibilities to all
tribes. QOW's new neno and efforts to inject itself even
earlier into the negotiation process threatens to absol ve
the United States of its trust responsibility, or at a
m ni nrum seriously could stym e the negotiation process.

Further, the OVB neno, coupled with the new
House natural resources process for considering |Indian
wat er settlenents, places a heightened inportance on the
1980 Criteria and Procedures.

When our settlenent was negotiated in |late
1990s, early 2000s, the Criteria and Procedures operated
as only guiding policy principles for the Interior, as you
all know. So given the House's strict reliance on the
Criteria and Procedures, especially Criteria 4 and 5, we
feel that the Criteria and Procedures should be
reconsi dered and replaced with policy guidance that takes
into account why Indian water rights settlenents are vital

for Indian communities of the United States as part of its

Griffin & Associates Court Reporters, LLC
602.264.2230




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o 00 M W N Rk O

Reporter's Transcript of Proceedings - October 9, 2016
United States Department of the Interior

24

trust obligation and programmatic responsibilities.

In particular, the federal negotiation team
pl ayed an essential role in each Indian water settl enent.
Now t hey negotiate directly with all the parties involved
in the settlenment. Additionally, decisions are often the
result of conprom se between the parties in the
negoti ations, and to have OVB eval uate each negoti ating
position would only delay the proceedings and result in a
drain on already-limted tribal resources, not to nention
federal resources.

So in closing, we urge the adm nistration to
acknow edge that there is no one-size-fits-all approach to
I ndian water settlenents. There isn't a sinple
mat hematical fornula that can be applied to each
settlement alike, as nuch as OVB woul d prefer, to remt
I ndi an water settlenents through a standard net hodol ogy.
Rat her, there should be a conmitnent fromthe
adm ni strati on and Congress to support and enact federal
| egi slation that resolves Indian comunities' |ongstanding
clains to water. It wll also provide a certainty to the
non-Indians in the area, and inportantly, find the funding
to pay for them

We commend the adm nistration for review ng
the process for negotiating water rights settl enents.

Thank you.
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VERNON FI NLEY: Good aft ernoon. Ver non

Finley, fromthe Confederated Salish and Kootenai Tribes.

First of all, | want to appreciate that
Interior and Justice are here to -- for this consultation,
but | think the -- the elephant in the room has no

clothes. The absence of OMB is disappointing to say the
| east. But neverthel ess, to discuss, first of all, OB
really needs to be at the table for this type of
consultation in order for it to be neaningful.

And the OVB neno needs to be withdrawn until
such consultation is conplete. And the OVMB nmeno changes
the current Criteria and Procedures by addi ng processes
that aren't currently, or never have been, required and
unil aterally gives OVB the sole authority over whether the
Criteria and Procedures have been net.

The Criteria and Procedures nust be revised
in the foll ow ng ways. Nunber one, they have to be
revised to avoid inconsistent interpretations fromwthin
t he governnent and from one adm nistration to the next.

And they have to elim nate undue focus on
the US liability as the problem

And nunber three, they need to be changed in
order to bring the Criteria and Procedures up to date, and
in consultation with tribes, and in a way that reflects

t he conpl ex negotiati on process and political realities at
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the tribal, state, and federal |evels.

They need to be revised to reflect that the
nor mal budget process has been insufficient for Indian
prograns for decades. And they need to insure that the
Criteria and Procedures are flexible and are not applied
as strict rules and requirenents.

Thank you very nuch

DAMON CLARKE: Danpon C arke, Dr. Danon
Cl ar ke, Hual apai Tri be.

On June 23, OMB issued the nmeno to the
Interior and Justice Departnents. The OWB issued this
menor andum uni |l aterally w thout any prior consultation
wth any Indian tribe whatsoever. |t nust be w thdrawn
because it plainly violates President Cbhama's Novenber
5th, 2009, directive to the executive departnents and the
agencies on tribal consultation, which requires al
federal agencies to consult with tribes on all significant
changes of policy affecting tribes.

This very significant change of policy in
t he procedures under which the Executive Branch
participates on Indian water settlenent negotiations and
finalizes such settlenments for approval by Congress. This
change drastically reduces the prospects for success of
any I ndian water settlenents.

The current process is that the Interior and
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Justice Departnment nanages the detail ed and conpl ex
negotiations of all the issues in tribal water settlenent.
Until this is negotiated, OMB's role is |limted to the
following three itens.

OMB is notified when federal negotiation
teamof Interior and Justice representative i s appointed.
The Interior nmust prepare and submt to Justice and OVB a
fact-finding report of a possible settlenent and seek
OWB's legal and financial views. Interior and Justice
provides OVB with periodi c updates on the status of
negoti ati ons, and when the settlenent is ready to be
presented to Congress nust again seek OWB' s | egal and
financial views.

| nstead of periodic status reports, Interior
and Justice nust now have regul ar, detail ed discussions on
any individual proposed settlenent. Instead of allow ng
Interior and Justice to nanage day-to-day negotiation
process, the OMB neno requires those agencies to first
submt in advance any negotiation position on any issue to
OVB for its response.

The Interior and Justice are also required
to provide OMB with a quarterly updated docunent. How the
proposed terns being negotiated are consistent with each
el enent of the Criteria and Procedure.

And finally, there have been 27
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congr essi onal approval of tribal water settlenents in the
recent decades. These settlenents reverse the process

t hat took place between 1900 and 1970, when the United
States spent hundreds of mllions of dollars to build

wat er projects provided to non-Indians despite the tribe's
prior paranmount |egal water rights.

Federal financial support of I|ndian water
settl enments over the past several decades have been an
essential conponent for rectifying this historical wong
to tribes and for belating providing water to tribes for a
variety of uses: Muinicipal, donestic, agriculture, and
conmmer ci al .

Thank you.

RUSSELL BECGAY: Thank you again. Russel
Begay, Navajo Nation President, w th Jonathan Nez, Vice
Presi dent of Navaj o Nation.

And first of all, thank you for the
consultation. W did send a |letter out asking for a
consultation after we received the OVB |l etter where we
directed the letter to Director Cecelia Munoz, Wite House
Donmestic Policy Counsel; Attorney General Lynch, U.S.
Departnent of Justice; Sally Jewell, Departnent of
Interior; Director Shaun Donovan, OVB, where we stated
that we're aware OVB i ssued a nenorandum of June 23rd,

2016, concerning their review process for proposed |Indian
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water rights settl enents.

Thi s nmenorandum coul d potentially have
profound ram fication on the ability of Indian tribes to
obtain water rights settlenents. Yet the nenorandum was
i ssued without consultation with tribal officials.
Executive Order 13175 requires federal agencies that
promul gate policy stating any action that may have a
substantial effect on Indian tribes who engage in
nmeani ngf ul gover nnent -t o- governnent consultation with
tri bal governance.

By this letter, the Navaj o Nation
respectfully requests that the menorandum be w t hdrawn and
meani ngful consultation start to take place i mmedi ately.

G ven that the OVMB nenorandumcites to the 1990 Criteria
and Procedures for Indian water rights settlenent, 55
Federal Regul ation 9223, we believe that consultation nust
i ncl ude not only OMB but departnent of Interior and

Justi ce.

And we recommend t hat today, Cctober 9th, be
t he beginning of the consultation. | do have a copy of
the federal register, Departnent of Interior Wrking G oup
and I ndian Water Settlenents Criteria and Procedure, or
their participation of federal governnent negotiation for
the settlenent of Indian water rights. And | ooking at

Criteria Nunber 4, the total costs of a settlenment of all
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parties shall not exceed the value of existing clains as
cal cul ated by the federal governnent.

Navaj o Nation believes that the liability of
U S to be used as a standard for settlenent is wong. W
bel i eve that the cal cul ati on shoul d done, based on
treaties. Agreenent based on the trusteeship of the U S.
gover nnent and by Supreme Court cases |ike the Wnters
adoption. Not on how rmuch -- how liable the U S will be.
And also, in Criteria Nunber 5(A), it states, first
cal cul abl e | egal exposure, litigation costs, and judgnent
obligation if the case is lost. This is where it says
Nunmber 5, federal contribution to a settlenent shoul d not
exceed the sumof the follow ng two el enents, and the one
| just read is that the judgnent obligation of the case is
| ost. Legal exposure, again, is wong.

And that, again, we should -- the federa

gover nment should | ook at this trust responsibility and

the needs of the tribe, not on how nuch they will lose in
case -- in case they |lose the case that is being
litigated.

And then also under Criteria Nunber 5(B),
second additional costs related to the federal trusts are
progranmati ¢ responsibilities assum ng the U. S. obligation
and trustee can be conpared to existing procedures.

Federal contributions relating to programmtic
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responsibilities should be justified as to why such
contribution cannot be funded through the normal budget
process.

Agai n, once again, also Nunber 6 Criteria,
sone issues include nonfederal cost-share in proportion to
the benefits received by the nonfederal parties. W
believe that those two related to the letter that was
drafted by OVMB stating that they need to be participant in
the settlenment canme up with the five criteria.

Again, we believe that -- Navajo Nation
bel i eves that, again, that water settlenent, they are
sayi ng be based on how nuch the U S will -- wll lose in
a case. And we are saying that it should not be based on
that but it should be based on the treaties that we' ve
signed, the agreenents that's been made, the prom ses that
have not been fulfilled, the trusteeship of the U S
governnent, and cases that have been heard.

And also | have in ny hand a letter from Rob
Bi shop, Chairnman, where his entire enphasis in the letter
iI's how nuch the taxpayer will lose. It should never be
based on how rmuch the taxpayer will |ose, but on how nmuch
our Indian nations have | ost already because water has
been -- (Appl ause) -- because water has been w thheld from
us. We fought for years for these water rights, but many,

as stated just a while ago, have not been fulfill ed.
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And so using the standard of the United
States, |losing the anount of nonies that it wll |ose,
shoul d not be the standard. Rather, the standard, once
again, in these criteria, should be based on treaty
agreenents, on trust responsibilities of U S. government,
t he needs of the nation. Because in the southwest and
t hroughout the nation, the needs for water on Indian | and
Is trenmendous. And that should be taken into
consideration first, not the needs of the Gties of
Phoeni x, Las Vegas, and places like that, but first, on
t he needs of the original people, the indigenous peopl e of
this land, of this country.

And so we're asking that these Criteria and
Procedures be changed so that it focuses on the needs of

t he I ndian nations, not on how nuch the federal government

will | ose.

Thank you.

TONY SMALL: Good afternoon. M nane's Tony
Small; I'mthe councilman for the Ue Indian Tribe, which

Is |l ocated on the U ntah and Quray Reservation in U ah.

We have 3,157 tribal nenbers living on the second-| argest

I ndi an reservation in the United States. W believe that
water is essential for |ife on a |arge reservation. For
econom c security, as a cultural resource, as necessary to

support our fish and wldlife habitat, and drinking water
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resource for our people. Al of our reservation lands lie
wthin the drai nage of the Col orado Ri ver basin.

We have been trying to settle and finalize
our Indian water rights with a water conpact for many
years, over a century, but the process has been very, very
difficult. The heart of our reservation in the U ntah
Basin is a checkerboard of |and ownership and
jurisdiction, with honmestead fee lands mxed in with
tribal trust |ands.

After the establishnent of our reservation,

t he Departnent's I ndian comm ssioners recogni zed very
early on that we required devel opment of water resources
to be able to formnore | ands. Congress approved the
construction of U ntah Indian Irrigation Project; however,
even as early as 1905, the governnment knew that storage
facilities were necessary if our Indian people were going
to be successful. Congress even authorized the president
to reserve any reservoir sites or other |ands necessary to
reserve and protect the water supply for the Indi ans.

We have been conpeting for scarce water with
non- 1 ndi ans who settled on our reservation, and in seven
out of every ten years, there are critical shortages in
the natural flow of the rivers in the U ntah Basin. These
rivers are our sole source of water, but we have watched

as the Bureau of Reclamati on has assisted the non-I ndi ans
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for the past century with the devel opnent of storage
facilities that can provide supplenental water to irrigate
t he non-1ndi an | ands.

We are hopeful when the federal governnent
took the initiative in 1916 to file a suit on our behalf
to protect us fromnon-Indian water users. This resulted
in a 1923 federal court decree for water rights on a
portion of our irrigated lands. In its conplaint, the
United States asserted that unless the waters of the river
wer e conserved by storage, it would beconme inpossible to
supply the needs for the Indi ans.

Nevert hel ess, the reclamation planning for a
non-I ndian water project in one of our primary irrigation
wat er sub-basins began in 1918, and two reservoirs were
built by the 1940s. Many other private reservoirs now dot
t he | andscape across our project |ands. But reservoirs to
suppl enent the insufficient natural flow of the rivers
serving our Indian irrigation project |ands have never
been built, even though several shortages are all well
docunent ed.

And after a century of BIA s trust
managenent of our Indian Irrigation Project, our project
has been left with the need for al nbst $200 million for
the rehabilitation and repl acenent of project structures

and storage facilities. The BIA s deferred nai ntenance
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and | ack of storage construction for the project continues
to severely affect our ability to benefit both

econom cally, environnentally, and socially fromefficient
crop production under our U ntah Indian Irrigation

Pr oj ect.

Indian irrigation projects are the heart and
soul of many Indian water rights settlenents, but our
tri be has been ignored and even shunned by the Depart nent
intrying to get the BIA to acknow edge their programmatic
responsibilities over our irrigation project. Qur Indian
irrigation project may also be the only such project that
Congress required in 1906 to be held by the United States
in trust for the tribe. An inherited trust responsibility
that the Departnent continues to ignore.

And we have found many problenms with BIA s
adm ni stration and oversi ght of our project. For exanple,
we have recently di scovered that Bl A has designated a
di sproportionate nunber of Indian |ands as permanently
non-accessi ble so that they no | onger receive their
opportunic water rights. However, there is very snal
nunber of non-1Indian acreage in the same geographic area
that are identified as permanently non-accessible. Wo is
using the tribal-reserved water rights no | onger used on
the I ndian | ands?

I n anot her i nstance, we have found that Bl A
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has entered into water exchanges, and that we | ost on one
water rights transfer agreenent using our senior reserved
water rights to benefit non-Indian irrigators who have
junior water rights. Many of these agreenents are
unwritten, informal. W have concluded that at |east one
such water transfer agreenment is illegal.

Today | sadly informyou that a century
after litigation a portion of our reserved water rights,
we still do not have congressionally-approved and
federal |l y-decreed reserved water rights for all our Indian
| ands that can be irrigated. The failure of the federal
governnent to provide the | eadership as our trustee to
resol ve the deferred mai ntenance and storage needs of our
Indian irrigators have, after all this time, shows that
t he systemis broken.

We have recently adopted a tribal water
policy and are devel oping a water resource devel opnent
plan for the purpose of utilizing all of our presently
used and unused water rights that wll be designated to
pronot e econom ¢ devel opnent and wat er conservation with
environnent al | y-sound projects. Consistent with our water
policy, we have identified four essential elenents that
are required in order for us to conplete an agreenent on
our water conpact.

One, tribal water storage. Two,
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rehabilitation and betternent of the U ntah Irrigation
Project. Three, the tribal adm nistration regul ati on and
enf orcenent of our tribal water rights. And four, the
restoration of the application of the Nonintercourse Act
to all our tribe's reserved water rights.

Al t hough we feel that the Departnent's
| ongstanding policy to federal Indian water rights and the
resulting process is useful, we do not feel that the
federal governnment has acted as a trustee would be
expected to act to protect our Indian water rights and our
project property. Qur history shows that too often the
Departnment has not acted on our behalf but instead has
taken actions to benefit the non-Indians.

The Central Utah Project successfully
conpleted a water transfer to the Wasatch Front by
di verting 60,000 acre-feet of water from our basin.
Funding for the Indian Irrigation Project has been
woefully insufficient. The nunber of Indian irrigation
projects with deferred nmai ntenance needs is well
docunented. The Departnent needs to consider interagency
fundi ng sources, including the Bureau of Reclamation, to
get these projects rehabilitated, repaired as a sol emn,
progranmati c, and trust responsibility. Using reclamation
funds for the purpose -- for this purpose would be a step

in the right direction to rectify the century of
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inattention to our water devel opnment needs and
insufficient funding that has ot herw se been provided to
non- | ndi ans conpeting for the shortage of water in our
basi ns.

We believe that the Departnment has lost its
way over the decades in protecting Indian water rights
from aggressi ve non-I1ndi an water devel opnment and failed to
devel op our water resources, an obligation it has as a
trustee of this valuable natural resource. For nore than
a century, our tribe's water has been | ost downstream
because it could not be stored, devel oped, and put into
econom ¢ use for our tribal nmenbers. W feel the trustee
has too often sat back, watched us be robbed of our
natural resources by failing to work with us to secure our
wat er rights and protect our trust property, the U ntah
Indian Irrigation Project.

We urge the Departnent to take this triba
consultation seriously. W need the Departnent to take a
nore proactive role in advocating for tribal rights to
water for tribal honelands and in finding the neans to
devel op these waters, including through inprovenents to
Indian irrigation projects now and for the future of our
tri bal people.

Thank you.

EDWARD MANUAL: M nane is Edward Manual ;
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I'"mthe chairman of the Tohono O odham I ndians here in
Ari zona.

Regarding the Criteria and Procedures, we do
have specific issues and problens with all those criterias
and procedures, but we'll be submtting a letter on that.

Regarding the OVB letter, we have a serious
problemwith that. |It's dangerous on the tri bal
soverei gnty.

On Bishop's letter, we question that letter
because were there field hearings done? Wre they
conducting field hearings before the letter was sent out
with tribal |eaders, with different tribes?

Al tribes have different water needs. All
tribes are different in | and base, size of their needs.
And why would they put a funding limtation on those water
settl ements as they cone in?

That raises a question on the federal trust
responsibility. Wat is the federal trust responsibility?
If they can set limtations on us. Wen the United States
citizens cone in for a major project, funding never
becones an issue. Wuen foreign countries cone in
requesting for assistance, funding is not an issue. So
why is it an issue for Indian tribes to settle for sone of
their water that's the primary claim A small nmajority of

that water because the najority of that water that bel ongs
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to the tribal governnment, to the tribes throughout the
country, we've lost it. The citizens of the United States
are enjoying that water. So why aren't they -- why are

t hey questioning the taxation on it? Wen it's our water

in the first place.

Thank you.
BRI AN CLADOOSBY: Thank you. | want to
t hank those that spoke before ne. | want to thank our

trustees for being here with us today to listen to these
very inportant issues.

Just out of curiosity, how many of you are
appoi nted? Raise your hand. And two career? Nice.
That' s good.

I's there anyone from Standi ng Rock here?
How many tri bes here support Standi ng Rock?

| don't know how normal this is for a court,
but when we started this session at 4 o' clock today, the
judge rul ed agai nst Standi ng Rock. At 4 o'clock today.
Wien we started this. | don't know how usual it is for a
judge to conme out with an order at 4 o' clock on a Sunday.

But St andi ng Rock was denied its injunction. And | know

Chai rman Archanbault woul d be standing here. |'mwearing
ny --

' m Brian C adoosby; |I'mthe chairnman of
Swi nom sh and president of NCAI. But |I'mstanding here in
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support of the chairman, ny good friend. And so we cal
upon - -

"Il share with you what the judge said. He
said that, our precedent requires the parties seek an
injunction to clearly show, one, a substantial |ikelihood
of success on the nerits; two, the existence of
i rreparabl e harm absent injunction; and three, the equity
is favor injunctive relief; and four, injunctive relief
will not negatively inpact the public interest.

We find the Tribe does not carry its burden
of persuasion on these factors, and so we deny the notion.

I'"mglad it doesn't end there. This next
part I'"mgoing to read to you is very inportant for our
trustee, for the admnistration, because this is com ng
fromthe judge. He's sending a clear nessage here. He
says, although, although the Tribe has not net the narrow
and stringent standards governing this extraordinary form
of relief, we recognize Section 106 of the Nati onal
H storic Preservation Act was intended to nedi ate
preci sely the disparate perspectives involved in a case
such as this one. Its consultative process, designed to
be inclusive and facilitate consensus, ensures conpeting
interests are appropriately considered and adequately
addr essed.

But ours is not the final word. A necessary
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easenent still awaits governnent approval, a decision
Corps counsel predicts is |ikely weeks away; meanwhil e,

I ntervenor DAPL has rights of access to the limted
portion of pipeline corridor not yet cleared, where the
Tribe alleges additional historic sites are at risk. And
here's the judge, "W can only hope the spirit of Section
106 may yet prevail."

Four o'clock today. So we woul d hope our
trustees woul d bring back to the admi nistration that they
deny this easenent, nunber one. And nunber two, that they
request a full EI'S because this is about water. This is
about water rights. And water is life.

Thank you.

DANI EL JORDAN: My nane is Daniel Jordan,
former council nenber for Hoopa. And | also amon the
Tribe's fishery water negotiating and hopeful | y managemnent
team We spend nore tine negotiating than managi ng,
unfortunately, these days.

The Hoopa Valley Tribe is up in northern
California. W have court orders and we have
congressional statutes that direct the federal governnent
to restore the river -- a damwas built in 1963 that began
diverting the only water source in California, interna
water source in California, fromthe Trinity River to the

Central Valley.
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Bet ween 1963 and 1974, 80 percent of the
fishery was destroyed in violation of law. W began a
series of -- of things. 1In 1992, we got a congressional
directive for the Departnent of Interior to restore our
fishery. And Central Valley water people sued; we won
that in court. And the Court, in 2004, said that the
congressional mandate to restore the Trinity River fishery
resources was unlawfully | ong overdue. And that was in
counter to, or at least it wasn't reaching as far as the
tribes had, the United States was found in violation of
trust responsibilities. That's our history.

Today we spend about $700, 000 a year
protecting court orders and congressional statutes, nostly
fromthe United States's attacks on our rights. That's
our history. That's who we are. W're in California,
we're -- as | said this norning, we are in the
nei ghborhood of the California Water Mafia, which is the
Central Valley. W are the only water source that is
diverted in the state to the Central Valley, which creates
us as a target.

United States is our trustee. They have

court orders they have to -- they have to abide by. But
t hat hasn't been happening. W have -- we still have
fishery -- unfortunately, the system has evolved -- has

degraded to what we have at | east two endangered species
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today that directly inpact tribal fishing rights, and

t hose species that the United States holds in trust for
us. We also have two court actions that are goi ng on
ri ght now, where by Central Valley water people who are
trying to challenge the | egal authority of the United
States to protect our rights.

And in the neantine, Secretary Jewell's
office, this departnent, has negotiated deals on the
Klamath side. W have presented significant anount of
docunentation saying it was a bad decision, it was not
scientifically justified. Yet this departnent, Secretary
Jewel | 's office, Obhanma adm ni stration, because Jewell's
only been in office what, a year and a half or |less than
two years, nmde decisions to over-allocate water on the
Kl amat h, causing a fish kill situation down in |ower
Kl amat h.

To alleviate that, we dunp water fromthe
Trinity River down to prevent the fish kills from
happeni ng because of the Departnent of Interior's water
deal on the Klamath side. In the neantine, the Departnent
of Interior, this adm nistration, has negotiated a dea
with California water interests to give them
895, 000 acre-feet of water, nostly fromthe Trinity R ver,
which is us, right after $375 million in debt to the

United States, that water, 395, 000 acre-feet of water,
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generates an annual val ue of over $300 mllion at today's
values. It would go up, of course, in the future. That's
our life. That's what we deal wth

And we spend $700, 000 a year fighting
agai nst our own trustee. Just to fulfill the court orders
and the | egal obligations that Congress passed that said
the United States cannot rip off the Trinity R ver and the
Hupa Tribe for its own benefit, to deliver water to
non- 1 ndi an contractors.

These are fine -- the trust principles of
the secretary are fine on paper. M questionis, we're
not in a water settlenment. W thought we had a deal wth
the United States. Do these principles apply when --
outside of a water settlenent negotiation? Because |I'm
tal ki ng about trust responsibilities. |'mtalking about
the contractual treaty obligations of the United States.
Are we going to have to -- the Hupa Tribe, is the Hupa
tribe going to have to file a litigation case, a water
rights claimagainst the United States to fulfill the
court orders and the statutes that are on the books so we
can claimrights to these principles to be applied in the
secretary's ongoi ng managenent of the Klamath and Trinity
Ri vers of the Central Valley that directly inpact us?

The question is what do these even apply to?

Because if they don't apply to us, tell us what does apply
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to us. Because we read the secretary's trust principles.
One of themis to protect treaty fishing rights. CQur
fishing rights are going away on us. W don't know what
to do. Again, this is the Ghama adm nistration. This
is -- this is the president that says, we wll honor
relationships with Indian tribes. W wll inmprove them
W |i ke the words.

As | said this nmorning, in this case,
Secretary Jewell, on the Klamath, Trinity, and Central
Val | ey has appointed the Bureau of Reclamation, who is the
non- I ndi an water provider fromour river systens as the
primary negotiator. There's not a single |Indian
representative at the table. The Bureau of Indian Affairs
iIs not at the table. So where do we fit into any of this?
So again, these are great on paper. They |ook good, I|ike
Presi dent Obama's things, they | ook good on paper. Were
can we take themto enforce then? Do we need to file a
water rights case to get the United States to sinply
fulfill the terns of its obligations?

This stuff is all in witing. So that's ny
question, is that if this doesn't help us, tell us what
does. Because we're ready to go there. As you know, we
are head-to-head with this adm nistration on water issues
in the Klamath, Trinity, and Central Valley. This is

nonsense stuff. As we speak, we're |l osing our rights.
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And we got nobody to talk to. So just tell us where we
go.

Now, again, we're good at what we do because
we' ve been taught well. W understand the |egislative
process, the appropriation process, authorizing process.
Secretary Jewel |l just supported a piece of |egislation
that woul d have allowed the United States to not enforce
trust responsibilities, on its choice, to a tribe that
doesn't waive rights. That's |life for us. And again, we
understand this stuff because we sit in a hotbed of
California Water Mafia agendas all the tine.

Tell us how we can get sone help fromthis
admnistration. But if it's not, we'll just stand
head-to-head with this admnistration, and we'll use
appropriation process, and we use the authorizing | aw

process, we use the courts, we use everything to try to

soneday get to a point where the words, |ike President
Gbama said, will nake the relationship honorable. | guess
we'll wait that out. But, ny gosh, how |l ong do we keep
doing this stuff? | nean, you guys are the

representatives of this admnistration. How |long do we
keep this up?

VIRA L JOHNSON: Good afternoon. M/ nane is
Virgil Johnson; I'mthe tribal chairnman of the

Conf ederated Tri bes of the Goshute Reservati on. W are
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| ocated on the U ah-Nevada border. And we have about
112,000 acres of land that is our reservation. W have
about 600 -- just a little over 600 nenbers. A third of
the tribal nmenbers live on the reservation, and two-thirds
live off the reservation in the urban areas. And so we
are a small tribe.

And we are currently in litigation with the
Sout hern Nevada Water Authority. The Southern Nevada
Water Authority has built an eight-foot dianeter pipeline
from northern Nevada down to Las Vegas, and they want to
take the water fromeastern Nevada and ship it to Las
Vegas. But that water that we have belongs to our -- our
tribe.

One thing that | haven't heard thus far,
dealing with cultural itenms, things that are sacred to our
peopl e. The pipeline where they want to go through goes
t hrough a space in part of our aboriginal land called --
call ed Cedar Water. At that |location, a long tinme ago, in
t he 1800s, our people were killed, nassacred, in that
area, nen, wonen, and children, by the mlitary. And
before that, our people used that particular |and, and
it's got water there, for cerenonials, for healing
cerenoni al s, and cerenonials in general.

H storically, once our people were

massacred, cedar trees started to growin that area. And
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t hose cedar trees still stand today where those | ndi ans
were nmassacred. Qur native rituals and the cerenonials,
and t he people who do those kind of things, still use that

| and. And we want to protect not only that |and, but we
al so want to protect our water. Those things are very
sacred to us as Native people. And | think that's
sonmet hing that we can't overl ook. Because if we overl ook
those, then what that is saying is that there is no
concern for those type of itens for Native Anmericans.

| would like to conpare that with if the
Native Americans were upset and went into Arlington
Nati onal Cenetery and started digging up the graves and
keeping all the nedals or whatever that those soldiers
earned when they were in Wrld War 11, Wrld War |, and
Vietnam and over in the Mddle East. That woul d be
very -- wouldn't be good. And that's what has happened in
t he past.

And because of that, because of our
cultural, we need to be very protective of our culture,
because that's who we are as Native Anericans. That's how
we see it on our reservation. And to give up our water,
we do not want to give up our water. And so we have asked
the federal governnent to assist us in our water and to
protect our water.

And so what we have done as a tribe, we' ve
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met with M. Black. Last week when we were at the tri bal
| eadership neeting in Washi ngton, DC, and other top
officials in Washington, DC. And we are a snall tribe.
And | concur with the president of the Navajo Tribe and
what he nentioned. | concur with everything that he said.
You see, we could be Navajos, we could be Chi ppewas, we
coul d be Goshutes, we could be Shoshones; we are all
native, and we need to stand together.

And | was saddened to hear the information
of what happened at Standing Rock. And that seens to be
sonet hi ng historical that we have constantly had to battle
t hrough the years. And we continue to do it. But to have
the panel here to listen and to hear what we are sayi ng,
to ne that's a good sign. That's a good sign

And | think as natives, we have cone to the
poi nt where those individuals who go out and becone
educated and bring it back to the reservation, to protect
our rights, so they understand the paperwork and those
kind of things. That that's what it takes. That's what
it takes. And so what's good for one tribe should be good
for everybody else. | know circunstances are different.
But the ruling and things like that should be -- should be
common across the board for all Native Anmericans.

So | just wanted to tell the panel thank you

because this shows that there is sone interest in what
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needs to be done to assist the Native Anericans. And we,
as a tribe, are | ooking forward to getting some things
taken care of and -- and hopefully, what you' ve heard thus

far is sonething that you will give sone serious
consideration to and to hear what is going on.

And | brought that up because | didn't see
anything on the criteria and those kind of things dealing
With these cultural itenms. Cultural itens that nake
Nati ve Anericans who we are very significant, they are
very inportant, and we can't -- we should never overl ook
t hose things.

Thank you.

LORETTA TUELL: Good afternoon. M nane is
Loretta Tuell, T-u-e-I-1. 1'm Nez Perce from Lapwai,

I daho. |'mactually a sharehol der at G eenberg Traurig.
And I"'mthe fornmer director on the Commttee of Indian
Affairs, and in that capacity, | wanted to address the
four questions that you presented.

Do the Criteria and Procedures need to be
revi ewed and reconsi dered under the Criteria and
Procedures promul gated in 1990, prior to negotiation and
conpletion of the great majority of enacted Indian water
settl ements? Yes.

Have the Criteria and Procedure been useful

to achieve Indian water rights settlenents? Absent any
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ot her process, yes.

Have they been applied consistently and
fairly? No.

I f reconsidered, should both the substantive
criteria and the procedures, including process through
various federal agencies, be re-exam ned? Yes.

And on nunber 4, you posed three questions.
What criteria or procedures should be revised? Wy should
they be revised? Wat is the best nmechanismto acconplish
t he revision?

| would direct your attention to two
hearings held during the Ghana admnistration. One in the
112t h Congress on the 3rd of 15, 2012. | would direct you
tothe title, it's called Oversight Hearing in Indian
Water Rights, Pronoting the Negotiation and | nplenentation
of Water Settlenents in Indian country.

Specifically, at that day, David Hayes, a
former deputy secretary of the departnent, testified. And
Il think it's inportant to look at his testinony. At that
time we al so had John Echohawk fromthe Native Anmerican
Ri ghts Fund and a testinony fromthe Western States Water
Council. I think all of them address that fourth
guesti on.

And if you turn your attention to the 104th

Congr ess, where on May 20t h, 2015, you, yourself, M chael
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Connor, testified in the hearing called Addressing the
Needs of Native Comunities Through I ndian Water
Settlenments. Your testinony took off from David Hayes
testinmony in 112. And | think, again, they answer the
gquestions posed i n nunber 4.

I would say that one of the things that
gui de us as policynakers in your roles nowin the
Departnment of Interior is not to reinvent the wheel.
There is an anple record for you to go back since 1990 in
the Criteria and Procedures to nove forward, based on the
Departnent’'s actual testinony to Congress in two
congresses in the Obhama adm ni stration.

Going forward, ny real concern is because
this is a |late aspect of the Cbama adm nistration and the
consultation will be open until January, how nuch of your
consultation will have an inpact given the election in
Novenber? |If it goes a certain way and the same party's
in control, it sets the franework for going forward. |If
not, it may be anot her quest for Indian country to believe
that it's a lot of carrot, no stick, no stick, no carrot,
where we again are just having consultations and
conversations that go nowhere.

So | would encourage you to at |east, no
matt er what happens in Novenber, to set a framework

forward, to take off all the legislative history built

Griffin & Associates Court Reporters, LLC
602.264.2230




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o 00 M W N Rk O

Reporter's Transcript of Proceedings - October 9, 2016
United States Department of the Interior

54

into the Departnent, to ensure that we, as Indian Country,
and advocates and policymakers on both sides aren't |eft
just standing with no recourse. That we do see sonething
t hat happens. Because in wake of the recent activities at
OMB and at the House Resources Conmmittee, it's unclear
ground how we go forward.

So thank you

KATI E BROSSY: H . |'mKatie Brossy,
outside | egal counsel for the Crow Tri be of Montana. And
unfortunately, they could not be here today, but they
asked ne to provide a brief statement on their behal f, and
they may provide additional witten comment at a | ater
dat e.

Thank you for holding this consultation on
an inportant issue to Indian Country. As you know, in
2010, Congress passed the Crow Water Settl enment as part of
the Clains Resolution Act. The Crow Water Settl enent was
a uni quely conplex water rights settlenent. In addition
to recognizing the critical inportance of water to the
Crow people and settling significant water rights cl ai ns,
the act involved funding to provide the basic right that
nost Anmericans take for granted, clean drinking water.

The negotiation of a water settlenent |ike
Crow s that involves both water rights clains and

infrastructure issues are highly conplicated. W
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acknow edge that OVB has a significant role to play in
this conplicated process, but that participation should
not be as early or as involved as OVB has proposed under
its recent neno.

To inplenent this guidance woul d subordi nate
tribal communities' need for water to the apparent desire
of OMB to play a greater role in an already strenuous
process. The OMB neno nakes significant changes to the
wat er settl enent negotiation process and pl aces additi onal
obligations on Interior and Justice that severely limt
t hese agencies' discretionary authority. These changes
all cone w thout adding nuch, if anything, of substance to
an al ready conplicated federal and congressi onal
settl enment revi ew process.

Moreover, at a tinme when the Cbhama
adm ni stration has nmade significant strides in dealing
with Indian Country in a transparent fashion, this nmeno
was i ssued w thout consultation and was only obtai ned
through a FO A request. That |ack of transparency
conflicts with the way the adm nistration and its agencies
have worked with I ndian Country on a
gover nnment -t o- gover nnent basi s.

More inportantly, however, the OVB neno
denonstrates a m sunder standi ng of the conpl ex water

settl enment negotiation process, and it will only del ay
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justice for tribal communities. The OMB nenbo denonstrates
a disregard for the pivotal role that Interior and Justice
play in negotiating settlenments and i gnores the already

ri gorous review process required under the new Bi shop
letter.

The requirenent that every federa
negoti ating position be cleared by OMB w || stunt
negotiations, frustrate a desire to reach settlenent, and
injure those tribal and non-tribal parties that depend on
the certainty provided in a water rights settl enent.

All of these concerns are only conpounded by
t he vagueness that underlies the authority that OWB is
attenpting to assert over water settlenent negotiati on.
The nmeno infers that QvB, and not the subject matter
experts at Interior and Justice, will have final say over
settlenments. This defies logic. Sinply put, there are a
nunber of problens that would flow frominpl ementati on of
the OVB policy and the negotiation of every |Indi an water
settlenent in the future.

No one can dispute the role that OMB pl ays
in water rights settlenents, but that role nust be defined
and work in concert with other agencies, not subordi nate
them At the end of the day, settlenents are a preferred
nmet hod for resolving Indian water rights disputes. There

may be ways to streamline this process, but nmultiple
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| ayers of additional OVMB review is not the answer.

For all of these reasons, the OVB neno
shoul d be w thdrawn, and the adm nistration should instead
review and reconsi der whether the Criteria and Procedures
take into account the uni que and conpl ex issues involved
in future Indian water rights settl enents.

Thank you.

DAVE M ELKE: Thank you. [|'m Dave M el ke
with the Sonosky Firm And |I'm here on behalf of the
Puebl o of Isleta. The councilman fromthe pueblo is also
here with ne today. | have three questions.

One, Deputy Secretary Connor, you nentioned
that this admnistration has cone up with a good
interpretation of the Criteria and Procedures. |Is this
interpretation nenorialized anywhere? And if it is, can
you share it with us?

Second, if it's not nenorialized anywhere,
should it be nmenorialized in witing so that the next
adm ni stration hopefully continues to interpret the
Criteria and Procedures in a nanner that pronotes and
facilitates Indian water rights settl enents.

And third, do the Departnents of Justice and
Interior plan to formally respond to the OVMB neno during
this adm ni stration?

MARY PAVEL: A Sonosky two-fer today. |'m
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Mary Pavel, partner with Sonosky, Chanbers, Sachse,
Endreson & Perry, with the Skokom sh Tri be,
S-k-0-k-0-mi-s-h.

One of the things | have tal ked about, and |
think the prism-- so the question is should 4 and 5, in
particular, be re-examned. And as Loretta said,
unequi vocally, yes. And I think it has to be, you know,
the chairman of the Navajo Nation tal ked about it. The
prismwith which the United States | ooks at it has to be
r econsi der ed.

Because if we | ook at the restoration
projects on the Skokom sh River that's authorized and that
OVB and Arny Corps are so thrilled and excited about, when
it was first |ooked at as a flood control product, it
didn't neet anybody's. People said they could have bought
all the land in the valley for the cost of restoring that
river.

But if you |look at it as ecosystem
restoration, if you look at it as habitat restoration, if
you look at it as a cultural set of what that river neans
to ny people, it's incalculable. The value and the
benefit of that work is incalculable. And that's why it's
one of four river restoration projects in the nation
aut horized -- or wll be authorized when WRDA finally gets

t hrough. So you've got to think about the prismand the
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values with which the trustee is exercising its
responsibility.

So, unequivocally, yes. And | think, you
know, that's -- the Arny Corps process has its chall enges,

but they did expand the prismthrough which they were
| ooking at the work that they do to restore rivers and
wat er bodi es of the United States.

JEANNE VHI TI NG  Thank you. M nane is
Jeanne Whiting. |'man attorney in private practice,
formerly with the Native American R ghts Fund. And | have
spent ny entire career working on Indian water rights
settlenments. First one | worked on passed in 1992, the
Nort hern Cheyenne Settlenent. Also worked on Duck Vall ey,
passed in 2009. And now the Bl ackfeet Tribe settl enent,
whi ch is pending in Congress as part of the WRDA bill.
am al so a nenber of the Blackfeet Tribe, and |I've worked
on that settlenment for at | east a couple of decades.

| want to say a couple of things about the
Criteria and Procedures. | certainly agree with
everything that people have said about the Criteria and
Procedures in this room And there are definite issues
relating to them | wll say, however, that unti
recently, they didn't have a big inmpact on settl enents.
If I"'mnot mstaken, | think that the nunber of

settlenments the adm nistration has actually supported is
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very small conpared to the nunber of -- the 30-sone

settl enents that have been passed. |In alnpbst all cases,
the adm ni strati on opposed those settlenents, and OVB
opposed those settlenents. So the Criteria and Procedures
have not really had a big inpact until recently.

But | think that does illustrate sonething
about OVB. Regardless of the fact that it has been the
policy of the -- of many adm nistrations to support
settlement of water rights rather than litigation, OVB has
never |iked these settlenents. They didn't |ike them
20 years ago, they don't like themnow. And regardl ess of
the adm nistration's policy to prefer settlenents, OMB has
never really |liked these. And we see that because we have
seen very few who have been supported by the
adm ni stration.

Now, why the focus, then, on the Criteria
and Procedures at this point in time? | think there are a
couple of -- there's one main reason, and that's Congress.
Wiat we see nowis, in the House in particular, is that
Congress -- or the House has decided that I|ndian water
settlenents are earmarks. And so that -- if, in fact,

t hat position continues, we probably won't see any Indian
wat er settlenents in the near future.

So the Bishop criteria, you know, we don't

like it, but it is one way of getting around the earmark
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issue. And | think what it does point up, however, is
that we have a lot of work to do wth Congress still. |
know t hat NARF and the Western States Water Council has
spent a lot of tine trying to educate Congress on the
i nportance of settlenents, the fact that they are
important for all the reasons that the people in this room
have stated up to this point in tine. But it is a
conti nuing process. And with budget issues, it's gotten
much, much worse.

So our real focus should be not just on
Interior but al so on Congress because we're getting
renewed focus on these Criteria and Procedures because of
this earmark issue.

| do want to nention just a couple of things
relating to the Criteria and Procedures there, however,
and sonet hing that hasn't been raised yet, and that's the
process. As Pam went through, you know, there is a
process for Interior to consider these settlenents and to
take positions on them In fact, Interior doesn't take a
position on a settlenment until a bill is introduced.
That's al nost too | ate.

It doesn't work for Interior to wait until a
bill gets introduced to take a position. It's taking
Bl ackfeet -- we were introduced first in 2010, we're now

in 2016. Except for one year that there was a del ay
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because of a tribal neltdown, we have been conti nuously
negotiating that settlenent with Interior. That should
have taken place throughout the process of negotiating the
settlement to begin with. W had a federal teamfor
20-sonme years. W had representatives of the Departnent
of Justice, the Solicitor, various federal agencies. |It's
too late to take a position once a bill is introduced. It
j ust does not worKk.

The other point I want to nmake is that
Interior has its own conflicts of interest that |I think it
needs to deal with in a very direct way. You know,
Interior does have a lot of interests that it is
representing in this process. Bureau of Reclamation, Fish
and Wldlife Service, Parks Service, Forest Service.
There is not a good process for dealing with conflicts of
interest. And | think it's incunbent upon particularly
the assistant secretary's office to step up its role in
t hese settlenents to make sure that there's a bal ance
wthin the departnment when these conflicts arise. Because
otherw se, the tribes, particularly in this atnosphere
where the House is saying, you don't even get your bil
i ntroduced unl ess you have absolute agreenment with
Interior, it gives Interior enornmous clout in getting its
way on a nunber of different issues that really are

conflicts. And I think Interior really has to set up a
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"Il just leave it at that. |I'msure there
m ght be ot hers who want to speak as well.

ALFRED LOVAHQUAHU:. Good afternoon,
everyone. M nane is Al fred Lomahquahu; |'mthe vice
chairman for Hopi Tribe. | know everybody's getting
sleepy, and | agree with everything that each one of you
guys have said and how we need to hold DO accountabl e
every part of it. I'mnot a lawer, |I'mnot a doctor,
don't even have a college degree. But | know one thing, |
have sone sense. | have sone sense. And it seens to ne
like a lot of that sense just went out the wi ndow. The
basics, it just went out the w ndow.

What |'mtrying to say is we need to just
cut the bullshit. DA, do your job. And one of the
things that | see here, this norning when | cane, this
whol e thing was full. | look at it again, nmaybe a third.
And we spoke -- several different individuals spoke to
this this norning, that we need to unite as tribes, share
our resources, unite and be together. |'ve seen different
et hni c races achi eve sonething that Native Anmericans have
never achieved. Look at Martin Luther King. Look at
C nco de Mayo, Cesar Chavez united all these inm grants.
Wiy haven't the Native Anericans done the sane thing and

spoke as one unit and nake DO and all these governnent

63
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entities accountable. They serve two nmasters. They
shoul d be serving us rather than Congress.

Why? Because we're the ones that they're
paid to work for. W're the ones that they have a job.
That's why they have a job, because they're here for us.
Yet they say, oh, Congress is |like this, Congress is |ike
that, you know. So what? |If you really | ook at what your
scope of work is, this is where it's at, wth these
peopl e.

And yes, we need to comruni cate nore, a |ot
nore better than we are comruni cating now. Adm nistrative
transitions, sonetines we have to start from square one.
We're working with the Navajo Tri be on our settlenents.
You have to sonetines put sone of these differences aside
in order to work with each other. Yeah, there's sone
things that I don't |ike about Navajo Tribe, (laughter)
especially their nunber one man over there (laughter), but
you have to nake sure that you put things aside so that
you work in benefit of what you really want.

And | think it's tinme that all of the tribes
start setting these precedents where we can use this as a
nodel to start noving forward. There's a |lot of issues
before us. Land issues. |It's not water, it's also |and.
And one of the things that | don't want to see is this to

be just another consulting. You know, we consulted with
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the tribes on so-and-so. So that's it. They go back to
D.C. [I've sat across from M. Connor several tinmes on
another issue, so | just don't want it to be another
consultation. Let's make sure that DO, Departnent of
I ndian Affairs, let's set sone tasks that we can foll ow up
wth so that we know that there's sonething that actually
cane out of this neeting.

Thank you.

RUSSELL BEGAY: W | ove the Hopis, too,
Navaj o. W can share fry bread, nutton stew, and all of
that, steanmed corn

IRENE CUCH. |'d just |like to make this
short. | have a question. Now, this consultation is
based on a criteria, right? They're criteria you guys
handed out. M question has to do -- and | believe |
heard, was it Letti or Panela nentioned that there are
sone water settlenents that's already been negoti ated and
finalized. And | know ours was in 1990. It was called
the CUPCA, Central Utah Project, 1990. But | know

t hroughout the years --

Excuse me. M nane is Irene Cuch; |I'mthe
former chair of the Ute Indian Tribe. | retired back in
the year 2013. But I'mstill active, especially with
water. | amon a water conmm ssion, |'ma conm ssioner,

I"'mon a water board for the Ute Tri be.
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But throughout the years, | believe since
1990, we've been bringing up this issue. W don't believe
our water settlenent's been quite conpleted. There's
still sone negotiation that needs to be done. And that's
to restore the funding. That's for the two storages. The
fundi ng was supposed to have been for the storages that
were taken out. And we have requested -- | believe Tony
in his statenent kind of nentioned that. And | just
wanted to reiterate that those funds be restored.

It was nmentioned here earlier about paper
water and wet water. W would |ike to have wet water.

And that would be for the storages. Wthout that, we
can't do nmuch. Qur water settlenent's been based on the
acres, and that has to do with the U ntah Irrigation
Project. But this conpact we're working on would have to
do with other projects such as econoni c devel opnent,

| easi ng, housing, commercial, so on. But we can't do that
unl ess we get the storage, the two storages built.

So if I can recall, you said in your
statenent that the settlenment, the past settlenents, can
be anended. |Is this what you said, that we can -- that
can be anended, a 1990 Ute tribe settlenent, and ask for
t hose -- those funding for the dans be restored? W need
it. Wthout dans, we can't really nove. W can't really

go into what we would really like to do with that, to
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build up our water project for the reasons | expressed.

We don't have a casino on our reservation,
but we rely on oil and gas revenues. That's our incone.
But we would like to ask Departnent of Interior if you can
reconsi der our water settlenment, and that it be anended to
include -- to restore the noney back for the dans.

Thank you.

MR. CONNOR: Thank you, everybody, for your
comments, the tine you ve put into this consultation, the
t hought ful nature of your comrents, a |lot of good conments
and questions. |I'mnot going to -- one, we've reached the
end of our tinme, so |l will try and wap up briefly.

I want to capture a couple of the high-Ievel
questions that cane about the Criteria and Procedures just
real quickly. 1'mnot going to tal k about i ndividual
matters that have been brought up, probably because |
don't know enough about the individual matters to coment
intelligently at this point in time. Sone of the --

And then I'll open it up to anybody el se who
may want to offer some brief wap-up comments here.

We started off with some very good comrents,
I think they were schematically about the Criteria and
Procedures thensel ves, which ones were really at issue.
And before | get into that, though, | just do want to

poi nt out at a high level, there is a good di scussion
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about the Criteria and Procedures. And particularly
whet her they're -- they have enough definiteness, if
that's the right word, to really follow them and
under st and what they nmean as opposed to them bei ng very
open to interpretation across admnistrations. | think
that's a very good set of questi ons.

| would note, though, that the Criteria and
Procedures have been successfully used. | would note, for

the record, overall, there have been 29 enacted Indi an
water rights settlenents. This president, President
Cbanma, has signed into law six of those. And this
adm ni stration has also given witten support for three
nore pending matters before Congress that we would like to
get done before the end of this admnistration. That's
ni ne settlenents out of a total history since the 1970s,
if we get those 3, 32. So | do think that this
adm ni stration has applied these Criteria and Procedures
in away that can work to get to very, very good
settlenments for tribes. And | think the nunbers speak for
t hensel ves. This president, if we get those three across
the finish line, this will be the nost successful
adm nistration with respect to getting Indian water rights
settl ements enact ed.

So they can work. The question is -- and

that gets to a lot of the questions about the specific
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nature of sone of the Criteria and Procedures. Sonebody
nailed it -- | think it was Governor Garcia from Onhkay
Om ngeh -- tal ked about what Criteria and Procedures
caused the nost grief? |1 think that was a really good way

to characterize the question because | think the grief
depends on which side of the table you sit with respect to
those Criteria and Procedures. But there's three that |
think are really the core, whether it's the Bishop letter,
whet her it's the OMB nmenp, whether it's the Criteria and
Procedures thensel ves, whether it's the dial ogue that we
have internally, the 3, 4, 5, and 6, basically. The total
costs, to not exceed the value of the clains overall, how
Is that interpreted?

The federal contribution itself, right now
is witten as the | egal exposure plus programatic and
federal trust responsibilities. And then last is the cost
sharing, which really relates to states and non-I ndi an
parties and how they benefit fromparticular settl enents.

I just nmention that one because it's grief to the states
and the non-1Indian parties when we're negoti ating
settlenments. And it's always one of those issues that
gets negotiated to the end.

So | just nention that. | think it has |ess
rel evance here. Really, wth respect --

The key issue, and it's raised in the OB

Griffin & Associates Court Reporters, LLC
602.264.2230




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o 00 M W N Rk O

Reporter's Transcript of Proceedings - October 9, 2016
United States Department of the Interior

70
nmeno, and it's really the key to Dave M el ke, your
question, what is the interpretation of the programmuatic
and federal trust responsibilities? | think it's valuable

to go through the exercise of calculating | egal exposure
because at the end of the day, there's al ways sone
exposure, even if it's the litigation process. That's the
way we've | ooked at it at Interior. So there's always
sone |l evel of value that -- that is there because of the

| egal process of adjudicating Indian water rights.

But the Criteria and Procedures are witten
that plus the programmatic and trust responsibilities, and
I think that's the real key. W've |ooked at it, we do
| ook historically, what is the | evel of contribution,
water rights, the whole sum of previous settlenents,
that's a factor. Then we go back to the principles.
Especially with the Criteria and Procedures. Wat are
tribes giving up, in regards to their legal rights and
clainms, nostly clains, as part of any Indian water rights
settlenent. That's a factor.

Third is what is the value that it takes to
ensure that tribes get benefit fromthe settlenents, the
actual use of water. And then, of course, there's always
the overriding nature of the clains that are based on
treaty rights, statutory rights, et cetera, that's a

factor. So for the way we've interpreted is | ooking at
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all those factors as part of our progranmmati c and trust
responsibilities, and that's fromthat standpoint how
we' ve negotiated a |ot of these settlenents.

That gets to the specific nature. Are they
nmenorialized? They're nmenorialized in a |ot of
di scussions that we've had internally and with the Ofice
of Managenent and Budget as part of this process, and sone
of that has cone out as a result of the Bishop letter.
But | don't know that they've been specifically
delineated. And | thought that was a good point that
peopl e rai sed.

Anot her point | want to just nmake clear, the
Bi shop letter, Chairman Bi shop, chairnman of the House
Nat i onal Resources Conm ttee. Separate branch of
governnment. We're not doing a consultation on Chairman
Bi shop's letter. That is the prerogative of himas the
chai rman of the House National Resources Committee to
provi de what ever process, issues that he thinks have to be
addressed in order to introduce |egislation and nove it
through the commttee in which he chairs. W don't play a
role in that.

And | say that just to nmake clear that's the
nature of our separation of powers. And | just want
peopl e to understand. And | think Chairnman Bi shop woul d

also want nme to say that we, the adm nistration, have no
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role in this process also. | think he would very nuch
endorse the comments that | just made, quite frankly.

That's a matter that has to be taken up by
fol ks the chairman and his staff. And quite frankly,
whi ch he has to explain to other nenbers of his commttee
and nenbers of the house of representatives. That's the
way they work through their process.

Finally, | would just note, there is --
sonebody asked what is the effect of the OVB letter on
I ndi an water rights settlenents. At this point intinme --
the OMB neno. At this point in tine, there's no change in
policy. There's an active di al ogue goi ng on between the
departnents and OVB. But that active dial ogue exists on
the individual settlenents thenselves. | think what
you' ve seen there is a process that's already been ongoi ng
as we, the admnistration, have chosen to specifically
speak to settlenments and indicate that we wll send
| etters of support for those settlenents when we've
negotiated the details with the tri bes.

We have had to undergo a process that's been
different over the |last eight years, which is being up and
briefing the staff at the O fice of Managenent and Budget
because that's just the nature of how the adm ni stration
works. We send those letters up on the HIlI. Those

| etters have never been just the Interior and Justice
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Departnment. W work as an adm ni stration, when we have to
get a cl earance through the Wite House, which nmeans OVB
to get those letters sent up. So |I think what -- the
process is being nore defined by the proposal that is in
t hat neno.

But | just want people to know there's
al ready been sone of that interaction, briefing, et
cetera. This would nore formalize it. It would create
certain paraneters. W're discussing those issues with
the Ofice of Managenent and Budget. But just even under
the existing way that we do business, there is a | ot of
interaction between the Departnents and OWB itself.

Lastly, two last things | would just
nmention. | appreciated -- | think it was the Crow Tri be's
comment s sonebody nmentioned -- there is a rigorous process
al ready that goes on with respect to negotiating
settlements at the Departnment of Interior, Departnent of
Justice. W do have a certain set of policy paraneters
that we try and ensure are part of every settlenent. W
do | ook at the costs and the federal contribution and
interpret the Criteria and Procedures. |It's a very active
process itself, and |I just appreciated sonebody recogni zed
that. It's not as if, you know, we're going to do things
differently. W already do that. W negotiate that, and

we try to explain ourselves to tribes as part of that
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pr ocess.

And then last of all, I think Chairmn
Johnson of the Goshute Reservation noted that we need to
take cultural resources into account. | just nention
that, that in the context that he nentioned with respect
to the issues that the tribe has wth Sout hern Nevada
Wat er Agency, as | understood it, it's the inpact of an
infrastructure project on the cultural resources of the
tribe that exists outside the reservation. There is, as
Presi dent C adoosby nentioned, there is an ongoi ng
situation simlar to that going on with the Dakota Access
Pipeline. | just wanted to reference that because that is
one of the reasons why we are enbarking on a set of
consul tations on how the federal governnent permts
infrastructure projects and its inpact to tribal interests
froma lot of different perspectives, cultural resources
in particul ar.

So | would just invite everybody to
participate in those consultations. Specifically, to see
whet her we need to be doing things differently. And as
contenplated in the communi cati on we've had anongst the
departnents, nmaybe we need to | ook at our authorities, and
fromthe authority's perspective | ook at potenti al
| egi slation to address how we participate and address

those interests as part of our permtting processes.
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Thank you very much, again. 1'll open it up
I f anybody el se has sonme quick comrents to wap up.

MR. HI RSCH  Just a couple things. First, |
just wanted to thank all of you for sticking it out and
stayi ng here and educati ng us about your views on Indian
water rights settlenents. | know | l|learned a |ot, and
took a lot of notes, and taking a | ot back to ny
departnent based on what | heard today.

There's two things | wanted to raise. One
i nvol ves a request for nore help fromyou guys. And the
ot her involves sonething that 1'mgoing to pledge to do in
response to what |'ve heard today.

The first is that there was, | think, a bit
of tension between two different things. On the one hand,
I think it was Governor Lewis who said it very nicely,
this is not a one-size-fits-all issue. And | think
Chairman Finley from CSKT said that we need to be flexible
and not have strict rules. Then we heard a |ot of stories
fromUe, fromGCow President Begay fromthe Navaj o,
tal ki ng about the very unique circunstances of water
rights issues on their reservations. So there's that
whole "let's make sure we treat different things
differently."

On the other hand, there's a whole |ine of

comments saying that there's trust responsibility, and the
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United States needs to be nore careful to be consistent,
to be fair, things shouldn't vary so nuch from one

adm nistration to the next, there shouldn't be this
arbitrariness that seens to be infecting the process.

And | think particularly as the pace
i ncreases, M ke tal ked about nine of these 32 settlenents,
potentially, just comng in the |ast eight years al one out
of a 40-year period, and | spoke earlier about the
| i kel i hood that there would be nore increase in pace, and
shoul d be nmore increase in pace, in the future, this need
to keep things consistent is going to becone stronger. At
the sanme tine, we need to be very respectful of the fact
that every single tribe is different, and every single
tribe's water rights issues are different.

So the question, how do we cone up with new
policies that acconplish both of those m ssions that are
better than what we've got right now And | think for
that, we need your help. W need your conti nued
partici pation in these upcom ng consultations. And
especially we need your witten input. |If you were going
to tear apart the Criteria and Procedures, what would you
replace it with? How would you deal with squaring that
tensi on between wanting to be flexible but also wanting to
be fair to everybody.

There was al so a question -- | think it cane
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fromlsleta -- about does our departnent plan to formally
respond to OMB? The answer is yes and no. First the no.
They said -- OB said, in their letter to NCAl -- I'm
going to quote it, "The adm nistration continues to foll ow
the 1990 Criteria and Procedures when eval uati ng costs and
benefits of potential settlenents, and the recent QOVB neno
did nothing to change this policy in any way."

Frankly, at this point, we're taking them at
their word and we're treating that nmeno as if it didn't
change anything. That's the no.

The yes, and |I'm speaking a little out of
school here, but Letti, if it's all right with you, Letti
and | net with OMB and said a | ot of things, but we said,
you should cone to these consultations. And they didn't.
And then we wote to them and said, you should conme to

t hese consultations. And they didn't. So |I'mgoing to

take another run at it. | would |love for themto be here
wth us. W have nore consultations comng up. | think
t hey have a val uabl e perspective. | think a |ot of the

i ndividuals there want to do the right thing. But it
woul d be wonderful if they could hear fromyou, and you
could hear fromthem So that's ny pledge to you. |'m
going to take another run at that. | don't, by any neans,
guar ant ee success, but | can at |least try.

MR. CONNOR: Thank you. Thank you very
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much, Sam

Just a couple wap-up comments. As | think
Pam poi nted out, next consultation, Novenmber 3rd. | think
there was a Dear Tribal Leader letter that highlighted the
| ogi stical information associated with that Novenber 3rd
consul tati on.

And |l astly, witten input, again,
January 31st, 2017. | think it identifies Pam and her
office as the recipient of that. W strongly encourage
that, in addition to the transcripts that we will review
as part of the process. Very nuch hearing also the desire
that we try and nenorialize sonething before the
adm ni stration | eaves.

So thank you very nuch for your input.
Appreciate it.

(The proceedi ng concluded at 6:20 p.m)
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STATE OF ARI ZONA )
) ss.
COUNTY OF MARI COPA )

BE I T KNOM that the foregoing proceedi ngs were
taken before ne; that the witness before testifying was
duly sworn by me to testify to the whole truth; that the
foregoi ng pages are a full, true, and accurate record of
t he proceedings, all done to the best of ny skill and
ability; that the proceedi ngs were taken down by ne in
shorthand and thereafter reduced to print under ny
di recti on.

| CERTIFY that | amin no way related to any of
the parties hereto, nor aml in any way interested in the
out come her eof .

[ X] Review and signhature not required.

| CERTIFY that | have conplied with the ethi cal
obligations set forth in ACIA 7-206(F)(3) and ACIA 7-206
3(1)(g) (1) and (2). | | |

Dat ed at Phoeni x, Arizona, this 21st day of
Cct ober, 2016.

KRI STEN L. WUNSCH, RPR
Certified Reporter
Arizona CR No. 50719

| CERTIFY that GRIFFIN & ASSCCI ATES, LLC, has
conplied with the ethical obligations set forth in ACIA
7-206 (J)(1)(9) (1) through (6).

GRI FFI N & ASSOCI ATES, LLC
Regi stered Reporting Firm
Arizona RRF No. R1005
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