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July 18, 2011
(consultation@doi.gov)

Consultation Policy Comments

Department of the Interior

Room 5129 MIB

Washington, DC  20240

Re:  Proposed Policy on Consultation With Indian Tribes, 76 Fed.Reg. 28446 (May 17, 2011)

Ladies and Gentlemen:

We are submitting comments pursuant to the above-referenced Federal Register Notice on the proposed Policy on Consultation With Indian Tribes.  We would note that our Association membership includes representation on behalf of two central Arizona Indian communities.

We have no particular comments on what is included in the Federal Register Notice.  Our comments are directed on what is omitted.

First, your definition of Department Action with Tribal Implications is quite broad but provides no guidance concerning other consultations that the Department, its bureaus and offices might be required to conduct under applicable law, such as the National Environmental Policy Act (NEPA) and the Endangered Species Act (ESA).  Any such consultations that “may have a substantial direct effect on an Indian Tribe” would obviously include the affected Indian Tribe in the consultation under NEPA or the ESA, or some other law required consultation.  The relationship between these statutory and regulatory consultation requirements and this policy should be clarified.  Certainly, no one wants duplication of effort and unnecessary expense.  Nor should operation of this policy substitute for consultation with Indian Tribes that should otherwise be performed under these other statutes.

Second, at the bottom of the third column of the first page of the Federal Register Notice, the Department acknowledges that there are certain matters which will not be subject to this policy because they are “the subject of litigation or in settlement negotiations, or matters undertaken in accordance with an administrative or judicial order where the Department  has no discretion with respect to consultation.”
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What about situations where the Department, a bureau or office has a statutory mandate that requires the performance of a certain duty?  If in fact the applicable statute leaves the Department or its agencies or offices with no discretion to apply, should this policy nevertheless apply?  What can be accomplished?  Here again, additional clarity would be useful.

Third, on the second page of your Federal Register Notice, you discuss initiating consultation.  What relationship does the notice provision in this program have with notice requirements that an affected Indian Tribe would otherwise be entitled to under NEPA, ESA, etc.?

Fourth, later on in that same column, the policy provides that an Indian Tribe may request consultation when it believes that a bureau or office is considering a Departmental Action with Tribal Implications.  It should be made clear that this option is no substitute for required notice under other programs.  It should not be the obligation of Indian Tribes, or for that matter anyone else, to remind the Department and its agencies, bureaus and offices of their statutory obligations to consult.

In sum, this consultation policy should not be used as a substitute for statutory consultation requirements and it should be made abundantly clear in the policy that it does not.  We do not believe that that was the Department’s intent in publishing this proposal but we believe it would enhance the utility of the policy if it were made clear how it relates to other Departmental responsibilities.

Thank you for the opportunity to comment on this important policy.

Sincerely,

/s/
Robert S. Lynch

Counsel and Assistant Secretary/Treasurer

RSL:psr

cc:  IEDA Presidents/Chairmen and Managers

