
Final Rule and
Requests for Reconsideration of

Decennial Review of
Rural/Nonrural Determinations

by the 
Federal Subsistence Board

Fall 2007





Contents

Final Rule and Requests for Reconsideration of 
Decennial Review of Rural/Nonrural Determinations by the Federal Subsistence Board 1  

Table of Contents

Final Rule ................................................................ 5

RFR 07-01 ............................................................ 19

RFR 07-02 ............................................................ 71

RFR 07-03 ............................................................ 77

RFR 07-04 ............................................................ 85

RFR 07-05 ............................................................ 89

RFR 07-06 .......................................................... 109





Preface

Final Rule and Requests for Reconsideration of 
Decennial Review of Rural/Nonrural Determinations by the Federal Subsistence Board 3  

Preface

The Final Rule and six requests for reconsideration (RFRs) regarding the decennial review of 
rural/nonrural determinations in Alaska by the Federal Subsistence Board are provided herein for 
the information of the Subsistence Regional Advisory Councils.  Councils may wish to discuss 
these RFRs at their fall 2007 meetings.

Subsistence management regulations at 36 CFR Part 242 and 50 CFR Part 100 state the 
following regarding requests for reconsideration at § _____.20(d):

It is your responsibility to provide the Board with sufficient narrative evidence and 
argument to show why the action by the Board should be reconsidered. The Board will 
accept a request for reconsideration only if it is based upon information not previously 
considered by the Board, demonstrates that the existing information used by the Board is 
incorrect, or demonstrates that the Board’s interpretation of information, applicable law, 
or regulation is in error or contrary to existing law.

The first step in the review of an RFR is for a staff threshold analysis to be considered by 
the Board.  This is an administrative and legal step to evaluate whether any of the claims in 
the request meet the criteria for acceptance as noted in the above-referenced regulation.  If any 
claims are accepted by the Board through the threshold consideration process, the relevant 
Councils will again be notified, and may wish to make recommendations on the accepted claims.
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Environment

We have analyzed this rule under 
Commandant Instruction M16475.1D 
and Department of Homeland Security 
Management Directive 5100.1, which 
guide the Coast Guard in complying 
with the National Environmental Policy 
Act of 1969 (NEPA) (42 U.S.C. 4321–
4370f), and have concluded that there 
are no factors in this case that would 
limit the use of a categorical exclusion 
under section 2.B.2 of the Instruction. 
Therefore, we believe that this rule 
should be categorically excluded, under 
figure 2–1, paragraph (34)(g), of the 
Instruction, from further environmental 
documentation. A final ‘‘Environmental
Analysis Check List’’ and a final 
‘‘Categorical Exclusion Determination’’
will be available in the docket where 
indicated under ADDRESSES.

List of Subjects in 33 CFR Part 165 

Harbors, Marine safety, Navigation 
(water), Reporting & recordkeeping 
requirements, Security measures, 
Waterways.

■ For the reasons discussed in the 
preamble, the Coast Guard amends 33 
CFR part 165 subpart D as follows: 

PART 165—REGULATED NAVIGATION 
AREAS AND LIMITED ACCESS AREAS 

■ 1. The authority citation for part 165 
continues to read as follows: 

Authority: 33 U.S.C 1226, 1231; 46 U.S.C 
Chapter 701; 50 U.S.C 191, 195; 33 CFR 1.05–
1(g), 6.04–1, 6.04–6, and 160.5; Pub. L. 107–
295, 116 Stat. 2064; Department of Homeland 
Security Delegation No. 0170.1. 

■ 2. Amend temporary § 165.T05–015
by revising paragraphs (d) and (e) to 
read as follows: 

§ 165.T05–015 Security Zone: Jamestown 
Island, VA. 

* * * * * 
(d) Enforcement period: The security 

zone will be enforced from 7 a.m. on 
May 11, 2007, until 10 p.m. on May 13, 
2007.

(e) Effective period: This regulation is 
effective from 7 a.m. on May 11, 2007, 
to 10 p.m. on May 13, 2007. 

Dated: April 27, 2007. 

John S. Kenyon, 
Commander, U.S. Coast Guard, Acting 
Captain of the Port, Hampton Roads. 
[FR Doc. 07–2246 Filed 11–3–07; 11:02 am] 

BILLING CODE 4910–15–P

DEPARTMENT OF AGRICULTURE 

Forest Service 

36 CFR Part 242 

DEPARTMENT OF THE INTERIOR 

Fish and Wildlife Service 

50 CFR Part 100 

RIN 1018–AT99

Subsistence Management Regulations 
for Public Lands in Alaska, Subpart C; 
Nonrural Determinations 

AGENCIES: Forest Service, Agriculture; 
Fish and Wildlife Service, Interior. 
ACTION: Final rule. 

SUMMARY: This rule revises the list of 
nonrural areas identified by the Federal 
Subsistence Board (Board, we, us). Only 
residents of areas identified as rural are 
eligible to participate in the Federal 
Subsistence Management Program on 
Federal public lands in Alaska. We are 
changing Adak’s status to rural. We also 
are adding Prudhoe Bay to the list of 
nonrural areas. The following areas 
continue to be nonrural, but we are 
changing their boundaries: the Kenai 
Area; the Wasilla/Palmer Area, 
including Point McKenzie; the Homer 
Area, including Fritz Creek East (except 
Voznesenka) and the North Fork Road 
area; and the Ketchikan Area. We have 
also added Saxman to the Ketchikan 
nonrural area. We are making no other 
changes in status. This final rule differs 
from the proposed rule relative to the 
Kodiak area and Saxman: For reasons 
set forth below, we did not change the 
status of the Kodiak area from rural to 
nonrural, as we had proposed, and we 
included Saxman in the nonrural 
Ketchikan area, which we had not 
proposed. Residents of those areas 
changing from rural to nonrural have 5 
years to come into compliance with this 
rule.
DATES: Effective Date: This rule is 
effective June 6, 2007. Compliance Date: 
Compliance with the nonrural 
determinations for Prudhoe Bay, Point 
MacKenzie, the expanded portion of 
Sterling, Fritz Creek East, North Fork 
Road area, Saxman, and the additions to 
the Ketchikan nonrural area is required 
by May 7, 2012. 
FOR FURTHER INFORMATION CONTACT:
Chair, Federal Subsistence Board, c/o 
U.S. Fish and Wildlife Service, 
Attention: Peter J. Probasco, Office of 
Subsistence Management; 3601 C Street, 
Suite 1030, Anchorage, AK 99503, 
telephone (907) 786–3888. For questions 

specific to National Forest System 
lands, contact Steve Kessler, Regional 
Subsistence Program Leader, USDA, 
Forest Service, Alaska Region, (907) 
786–3888.
SUPPLEMENTARY INFORMATION:

Background
In Title VIII of the Alaska National 

Interest Lands Conservation Act 
(ANILCA) (16 U.S.C. 3111–3126),
Congress found that ‘‘the situation in 
Alaska is unique in that, in most cases, 
no practical alternative means are 
available to replace the food supplies 
and other items gathered from fish and 
wildlife which supply rural residents 
dependent on subsistence uses * * *’’
and that ‘‘continuation of the 
opportunity for subsistence uses of 
resources on public and other lands in 
Alaska is threatened. * * *’’ As a result, 
Title VIII requires, among other things, 
that the Secretary of the Interior and the 
Secretary of Agriculture (Secretaries) 
implement a program to provide rural 
Alaska residents a priority for the taking 
of fish and wildlife on public lands in 
Alaska for subsistence uses, unless the 
State of Alaska enacts and implements 
laws of general applicability that are 
consistent with ANILCA and that 
provide for the subsistence definition, 
priority, and participation specified in 
Sections 803, 804, and 805 of ANILCA. 

The State implemented a program that 
the Department of the Interior 
previously found to be consistent with 
ANILCA. However, in December 1989, 
the Alaska Supreme Court ruled in 
McDowell v. State of Alaska that the 
rural priority in the State subsistence 
statute violated the Alaska Constitution. 
The Court’s ruling in McDowell caused
the State to delete the rural priority from 
the subsistence statute, which therefore 
negated State compliance with ANILCA. 
The Court stayed the effect of the 
decision until July 1, 1990. As a result 
of the McDowell decision, the 
Department of the Interior and the 
Department of Agriculture 
(Departments) assumed, on July 1, 1990, 
responsibility for implementation of 
Title VIII of ANILCA on public lands. 
On June 29, 1990, the Departments 
published the Temporary Subsistence 
Management Regulations for Public 
Lands in Alaska in the Federal Register 
(55 FR 27114). Permanent regulations 
were jointly published on May 29, 1992 
(57 FR 22940), and have been amended 
since then. 

As a result of this joint process 
between Interior and Agriculture, these 
regulations can be found in the titles for 
Agriculture and Interior in the Code of 
Federal Regulations (CFR) both in title 
36, ‘‘Parks, Forests, and Public 
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Property,’’ and title 50, ‘‘Wildlife and 
Fisheries,’’ at 36 CFR 242.1–28 and 50 
CFR 100.1–28, respectively. The 
regulations contain the following 
subparts: Subpart A, General Provisions; 
Subpart B, Program Structure; Subpart 
C, Board Determinations; and Subpart 
D, Subsistence Taking of Fish and 
Wildlife.

Consistent with Subparts A, B, and C 
of these regulations, as revised May 7, 
2002 (67 FR 30559), and December 27, 
2005 (70 FR 76400), the Departments 
established a Federal Subsistence Board 
(Board) to administer the Federal 
Subsistence Management Program, as 
established by the Secretaries. The 
Board’s composition includes a Chair 
appointed by the Secretary of the 
Interior with concurrence of the 
Secretary of Agriculture; the Alaska 
Regional Director, U.S. Fish and 
Wildlife Service; the Alaska Regional 
Director, U.S. National Park Service; the 
Alaska State Director, U.S. Bureau of 
Land Management (BLM); the Alaska 
Regional Director, U.S. Bureau of Indian 
Affairs; and the Alaska Regional 
Forester, USDA Forest Service. Through 
the Board, these agencies participate in 
the development of regulations for 
Subparts A, B, and C, and the annual 
Subpart D regulations. 

Rural Determination Process 
With a Federal Register notice on 

October 5, 1990 (55 FR 40897), the 
newly established Federal Subsistence 
Board initiated the preparation of an 
Environmental Impact Statement as a 
vehicle for widespread public review 
and participation in the development of 
the final temporary regulations. The 
rural determination process was 
included, and subsequently on 
November 23, 1990 (55 FR 48877), the 
Board published another notice in the 
Federal Register explaining the 
proposed Federal process for making 
rural determinations, the criteria to be 
used, and the application of those 
criteria in preliminary determinations. 
Public meetings were held in 
approximately 56 Alaskan communities, 
specifically to solicit comments on the 
proposed Federal Subsistence 
Management Program. On December 17, 
1990, the Board adopted final rural and 
nonrural determinations, which were 
published on January 3, 1991 (56 FR 
236). Final programmatic regulations 
were published on May 29, 1992, with 
only slight variations in the rural 
determination process (57 FR 22940). 

Federal subsistence regulations 
require that the rural/nonrural status of 
communities or areas be reviewed every 
10 years, beginning with the availability 
of the 2000 census data. The Board 

evaluated several options for conducting 
the review and decided to adopt an 
approach similar to that taken in 1990, 
which used criteria established in 
Federal subsistence regulations. 

Although the process uses data from 
the 2000 census for its review, some 
data were not compiled and available 
until 2005. Data from the Alaska 
Department of Labor were used to 
supplement the census data. 

During February–July 2005, the staff 
of the Federal Subsistence Management 
Program conducted an initial review of 
the rural status of Alaska communities, 
looking at the 2000 census data for each 
community or area with an emphasis on 
what had changed since 1990. From this 
initial review, staff compiled a report 
that included a proposed list of 
communities and areas for which 
further analysis appeared warranted. In 
addition, the report described the 
method used to develop this list. In 
August–October 2005, the public and 
Federal Subsistence Regional Advisory 
Councils were invited to comment on 
the results of this initial review. 

At a meeting in Anchorage on 
December 6–7, 2005, the Board took 
public testimony and determined that 
additional information was needed on 
10 communities and areas before it 
decided upon any potential changes. 

• For three communities, the further 
analysis that followed was focused on 
evaluation of rural/nonrural status, as 
follows:

Kodiak, Adak, and Prudhoe Bay: At
that time, Kodiak and Prudhoe Bay were 
considered rural, and Adak was 
considered nonrural. These three 
communities were further analyzed as 
to their rural/nonrural status. 

• For five nonrural groupings of 
communities and areas, further analysis 
evaluated the possibility of excluding or 
including boundary areas, as follows: 

Fairbanks North Star Borough: 
Evaluated whether to continue using the 
entire borough as the nonrural area, or 
whether to separate some outlying areas 
and evaluated their rural/nonrural 
status independently. 

Seward Area: Evaluated whether to 
exclude Moose Pass and similarly 
situated places from this nonrural 
grouping and evaluate their rural/ 
nonrural status independently. 

Wasilla/Palmer Area: Evaluated
whether to include Willow, Point 
MacKenzie, and similarly situated 
places in this nonrural grouping. 

Homer Area: Evaluated whether to 
include Fox River, Happy Valley, and 
similarly situated places in this 
nonrural grouping. 

Kenai Area: Evaluated whether to 
exclude Clam Gulch and similarly 

situated places from this nonrural 
grouping and evaluated their rural/ 
nonrural status independently, and 
evaluated whether to include an 
additional portion of the Sterling census 
designated place in the nonrural Kenai 
area.

• In addition, two areas were further 
analyzed as follows: 

Ketchikan Area: Evaluated whether to 
include Saxman, and other areas outside 
the current nonrural boundary, and 
evaluated the rural/nonrural status of 
the whole area. 

Delta Junction, Big Delta, Deltana and 
Fort Greely: Evaluated whether some or 
all of these communities should be 
grouped, and if so, their rural/nonrural 
status evaluated collectively. 

This assignment for additional 
analysis differed from the proposed list 
released for public comment in July 
2005, in that: (1) The scope of the 
review was broadened for the Ketchikan 
area, considered nonrural, to include an 
analysis of rural/nonrural characteristics 
of the entire area; (2) the rural/nonrural 
status of Prudhoe Bay was added; and 
(3) additional analysis of Sitka was not 
believed to be necessary. 

Sitka, whose population had 
increased from 8,588 people in 1990 to 
8,835 in 2000, had been initially 
identified as an area possibly warranting 
further analysis. However, during its 
December 6–7, 2005, meeting, the Board 
heard substantial public testimony 
regarding the rural characteristics of 
Sitka and determined that no additional 
analysis was necessary, leaving Sitka’s
rural status unchanged. 

During January–May 2006, Federal 
subsistence staff conducted in-depth 
analyses of each community or area on 
the Board-approved list of communities 
and areas identified for further analysis. 

On June 22, 2006, the Board met in 
executive session to develop the list of 
communities and areas they proposed to 
be nonrural. Those communities and 
areas were identified in a proposed rule 
published in the Federal Register on
August 14, 2006 (71 FR 46416). 

Population size is a fundamental 
distinguishing characteristic between 
rural and nonrural communities. Under 
the current programmatic guidance in 
Federal subsistence regulations: 

• A community with a population of 
2,500 or less is deemed rural, unless it 
possesses significant characteristics of a 
nonrural nature, or is considered to be 
socially, economically, and communally 
part of a nonrural area. 

• A community with a population of 
more than 7,000 is presumed nonrural, 
unless it possesses significant 
characteristics of a rural nature. 
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• A community with a population 
above 2,500 but not more than 7,000 is 
evaluated to determine its rural/ 
nonrural status. The community 
characteristics considered in this 
evaluation may include, but are not 
limited to, diversity and development of 
the local economy, use of fish and 
wildlife, community infrastructure, 
transportation, and educational 
institutions.

Communities that are economically, 
socially, and communally integrated are 
combined for evaluation purposes. The 
Board identified three guidelines or 
criteria for analysis to assist in its 
determination of whether or not to 
group communities in its review of rural 
determinations. The criteria that were 
used include: (1) Are the communities 
in proximity and road-accessible to one 
another? The first criterion, proximity 
and road accessibility, is considered a 
logical first step in evaluating the 
relationship between communities, and, 
applied in relation to the other two 
criteria, is considered a reasonable 
indicator of economic, social, and 
communal integration. (2) Do they share 
a common high school attendance area? 
The second criterion, regarding sharing 
a common high school attendance area, 
is taken to be an indicator of the social 
integration of communities. This is an 
improvement by way of modification 
from the former criterion of a shared 
school district. The public pointed out 
in past testimony that attendance in a 
common school district often reflects 
political or administrative boundaries 
rather than social integration. A shared 
social experience is better captured by 
the shared high school criterion. (3) Do 
30 percent or more of the working 
people commute from one community 
to another? This criterion, regarding 
whether working people commute from 
one community to another, was 
identified as providing meaningful 
information relating to the grouping of 
communities. Also, the U.S. Census 
uses this criterion because commuting 
to work is an easily understood measure 
that reflects social and economic 
integration. These criteria were not 
considered separately, but assessed 
collectively, with the recommendation 
to group communities being dependent 
upon the collective assessment. 

Community characteristics and 
specific indicators that the Board used 
to evaluate rural/nonrural status 
included: (1) Economy—wage
employment, percent unemployment, 
per capita income, diversity of services, 
cost-of-food index, and number of stores 
of defined large national retailers; (2) 
Community infrastructure—including
the cost of electricity; (3) Fish and 

wildlife use—variety of species used per 
household, percentage of households 
participating, level of average harvest 
per capita for all subsistence resources 
combined, and level of average harvest 
per capita for salmon and large land 
mammals only; (4) Transportation—
variety of means, predominant means, 
and length of road system; and (5) 
Educational institutions present in the 
community.

The Board’s analysis and preliminary 
efforts to distinguish between rural 
places and nonrural places were heavily 
reliant on population size, but when the 
Board used other characteristics, its 
approach was based on a totality of the 
circumstances. Unemployment is 
generally higher and per capita income 
is generally lower in rural places than 
in nonrural places. Cost of food and cost 
of electricity were generally higher in 
the rural communities than in the 
nonrural. Subsistence per capita harvest 
of all resources shows a pattern of 
increasing amount with decreasing 
population size among nonrural areas, 
and typically higher levels in rural 
communities. The per capita harvest of 
salmon and large land mammals also 
shows a general pattern of increasing 
amount with decreasing population size 
among nonrural areas, and typically 
higher levels in rural communities. The 
defined large national retailers were 
concentrated in the nonrural 
communities.

Public Review and Comment 

The Board published a proposed rule 
(71 FR 46416) on August 14, 2006, 
soliciting comments through October 
27, 2006, on the proposed revision to 
the list of areas designated as nonrural. 
The Board then held public hearings in 
Kodiak on September 20–21, 2006, in 
Saxman on September 25, 2006, in 
Ketchikan on September 26, 2006, and 
in Sitka on October 10, 2006. 
Approximately 230 individuals testified 
at those hearings. During the public 
comment period, we received an 
additional 300 comments from 
individuals and 31 comments from 
organizations, agencies and government 
representatives, as well as 11 
resolutions from city, borough, and 
tribal governments and organizations. 
Virtually all of the written comments 
from individuals came from Sitka, 
Kodiak, Ketchikan, and Saxman. Most 
expressed a desire for their communities 
to have a rural designation. 

Five of the 10 Regional Councils had 
comments and recommendations to the 
Board on the proposed rule on the 
decennial review of rural/nonrural 
determinations.

Southeastern Alaska Federal 
Subsistence Regional Advisory 
Council—The Council concurred with 
the Board’s proposed rule to maintain 
the rural status of Sitka and Saxman. 
The Council did not agree with the 
Board’s proposed rule for Ketchikan. 
The Council was also concerned that the 
presumptive nonrural population 
threshold of 7,000 is in error, and 
recommended a change, if a threshold 
must be used, to 11,316. 

Southcentral Alaska Federal 
Subsistence Regional Advisory 
Council—The Council supported the 
proposed rule for all changes in the 
Southcentral region. The Council also 
commented that guidelines and 
criterion need to be reviewed further to 
clearly address communities 
surrounding military bases and hub 
communities on the road system. 

Kodiak/Aleutians Federal Subsistence 
Regional Advisory Council—The
Council recommended that Kodiak and 
its road system should remain classified 
as rural, and that classification of Adak 
should be changed from nonrural to 
rural.

Eastern Interior Alaska Federal 
Subsistence Regional Advisory 
Council—The Council recommended 
the removal of Fort Greely from the 
Board’s grouping of the four census 
designated places of Delta Junction, Big 
Delta, Deltana, and Fort Greely with the 
intent that the communities retain their 
rural status. 

North Slope Federal Subsistence 
Regional Advisory Council—The
Council recommended changing the 
designation of Prudhoe Bay from rural 
to nonrural. 

We will address the major comments 
from all sources below: 

Comment: The Board has failed to 
provide sufficient information and 
assurances of consistency regarding the 
basis for the Board’s evaluations of rural 
status or of the effects of a Board 
determination. This lack of information 
has caused unnecessary fear and 
confusion among Alaskans. 

Response: The Board has conducted 
this review of rural/nonrural 
determinations with substantial 
opportunities for public involvement, 
and with substantial informational 
outreach. The generalized timeline for 
the process has been previously noted. 
In the course of this process, there have 
been public news releases, a question 
and answer sheet, fact sheet, briefings to 
Regional Advisory Councils, staff 
reports, a proposed rule, Board public 
meetings, and Board public hearings in 
four communities. 

Comment: At a minimum, the Federal 
Subsistence Board is obligated to 
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construe Title VIII and the regulations 
implementing it broadly in favor of 
Alaska Natives. 

Response: Title VIII and the Federal 
subsistence management system 
established to implement it are racially 
neutral. The Ninth Circuit Court in 
Hoonah Indian Association v. Morrison,
170 F.3d 1223, 1228 (9th Cir. 1999) has 
concluded that Title VIII is not Indian 
legislation for the purpose of statutory 
construction.

Comment: Communities should not 
be grouped or are being improperly 
grouped. The Coast Guard base in 
Kodiak should not be grouped in the 
Kodiak area; the Coast Guard base in 
Sitka should not be grouped in the Sitka 
area; the Community of Saxman should 
not be grouped in the Ketchikan area. 

Response: Section ll.15(a)(6)
requires that communities that are 
economically, socially, and communally 
integrated be considered in the 
aggregate. That means they must be 
grouped for consideration. It should be 
noted that places in a grouping need not 
be economically, socially, or 
communally homogenous in order to be 
included. Portions of a nonrural 
grouping may appear more rural than 
other portions of the grouping and may 
have their own community governments 
and services, but may still be combined 
or joined in one area. 

Comment: Many people objected to 
the use of aggregating communities or to 
the use of population in making 
presumptive determinations. 

Response: The procedure of 
considering aggregated areas has been in 
place in Federal Subsistence 
Management regulations (50 CFR 
100.15(a)(6) and 36 CFR 242.15(a)(6)) 
since 1992 and recognizes the fact that 
some areas and/or communities are 
interrelated and should be considered as 
a whole. The use of population to set 
presumptive thresholds has also been in 
regulation (ll.15(a)(1–3)) since 1992 
and recognizes the intent of Congress 
and the Courts in using population as an 
initial determinant of the rural or 
nonrural nature of a community or area. 
The plain meaning of the term ‘‘rural’’
involves population. Since larger 
population size may be seen as an 
impediment to maintaining or acquiring 
rural status for a community or area, 
there is an incentive to minimize the 
importance of population size as a factor 
or to exclude portions of the total 
population in the assessment of a 
community’s size. The use of a 
population threshold recognizes that 
population alone is not the sole 
indicator of a rural or nonrural 
community. This flexibility is consistent 
with approaches other Federal agencies 

have used to determine if communities 
are rural. 

Comment: The Federal staff analysis 
ignores the historical context for 
aggregation. The Board’s decision 
making process should include an 
evaluation regarding small communities 
along road systems and their links to 
larger population centers with services 
that residents of these small 
communities regularly use. The 2006 
Federal staff analysis should have 
evaluated the changes throughout the 
Kenai Peninsula and should provide 
sufficient analysis to allow the Board to 
consider reinstating an aggregation of 
communities on the road-connected 
Kenai Peninsula. 

Response: The Board considered 
grouping issues for some areas, as 
assigned for further staff analysis in 
December 2005. The method to be used 
for the assigned staff analyses was 
described and subjected to public 
comment earlier in 2005. An analysis 
that would evaluate aggregation of the 
entire road-connected Kenai Peninsula 
was not proposed by the Board for 
assignment in July 2005, was not 
requested by ADF&G at the December 
2005 Board public meeting at which the 
assignments were made, was not 
requested by the public, and was not 
assigned by the Board. The staff analysis 
is consistent with the assignment made 
by the Board in public session. Further, 
given the criteria used by the Board, 
there was no reason to address the issue 
further during the December 2006 
public meeting. 

Comment: Testimony and public 
comments have challenged the 
appropriateness of the derivation of the 
7,000 threshold from the Ketchikan 
population level. The point made is that 
the 7,000 level was the approximate size 
of Ketchikan City at the time of ANILCA 
passage, but that the greater Ketchikan 
area had a population of about 11,000 at 
that time. The concern is that the area 
population of 11,000 should have been 
taken to represent Congressional intent, 
since the approach as implemented 
requires grouping of economically, 
socially, and communally integrated 
places.

Response: Whether the regulations 
should describe a threshold of 11,000 
derived from the Ketchikan Area as a 
whole, or 7,000 derived only from the 
City of Ketchikan, has no effect on the 
outcome of this decennial review. 
Existing population levels identified in 
regulation provide for a presumption 
unless a community or area exhibits 
characteristics contrary to the initial 
presumption. This provides the Board 
latitude to deviate from the presumption 
thresholds as warranted by additional 

data. Communities and areas of all sizes 
were given adequate consideration, and 
multiple opportunities were provided 
for review and comment by Regional 
Advisory Councils, the State of Alaska, 
and the public. None of the 
communities or areas (as defined by 
grouping in the course of this review) 
that were proposed by the Board for 
change in status was in the population 
range of 7,000 to 11,000. For future 
clarification, the Board will interpret the 
7,000 population figure as a figure to be 
used for an individual community and 
the 11,000 population figure as a figure 
to be used when considering aggregated 
areas.

Comment: The Board’s decisions for 
proposing nonrural status for some 
communities and not others was made 
in executive session on June 22, 2006. 

Response: The Board’s decisions 
regarding communities and areas 
assigned for further analysis were made 
in a public meeting December 6–7,
2005. At the executive session on June 
22, 2006, the Board developed the 
proposed rule, the release of which 
activated an extensive public comment 
period, including Board hearings in four 
communities.

Comment: The Board did not use a 
consistent process for each community 
in evaluating whether a community is 
rural or nonrural. This is most clearly 
demonstrated in the Board’s decision to 
maintain Sitka’s rural status without 
review or comparison to the standards. 

Response: To address these concerns, 
we will need to recall the approach for 
the initial steps in the review process, 
which was presented to the Councils for 
their consideration during the 
February–March 2005 Council meeting 
window, coincident with a public 
comment period. There were 300 
communities or areas (as grouped by the 
Federal Subsistence Management 
Program) in Alaska in 2000, using data 
from the 2000 U.S. Census. The initial 
review work by staff in support of the 
Board, conducted with an emphasis on 
what has changed since the initial 
determinations were made in 1990, was 
reported to the Board in July 2005. The 
Board then proposed a list of 
communities and areas for further 
analysis, which was subjected to public 
comment and Council review and 
recommendation during the September–
October 2005 Council meeting window. 
Sitka was one of the places initially 
proposed by the Board as a candidate 
for further analysis because it is rural in 
status but grew further over the 7,000 
threshold between 1990 and 2000, 
which was one of the triggers for 
consideration. That growth amounted to 
247 people (or 3 percent), from 8,588 in 
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1990 to 8,835 in 2000 (using Sitka City 
and Borough as the area of interest). 
Notably, Sitka’s population remains 
below the 11,000 figure discussed above 
for aggregated areas. The initial steps in 
the review process winnowed the 
number of communities and areas 
proposed for further analysis from the 
potential scope of 300 to 10. The public 
comment period in the fall of 2005, and 
the Board public meeting in December 
2005, provided further information and 
feedback on the first phase of the 
review, with the Board seeking to learn 
more and being open to adding 
communities and areas to, or removing 
them from, the list for further analysis. 
Based on public comments and Regional 
Council recommendations, and 
testimony at the December 2005 Board 
public meeting, the Board added to, and 
removed from, the list proposed for 
further analysis in making its 
assignment to staff for further analysis. 
In the case of Sitka, the prevailing view 
of the Board was that sufficient 
information had been obtained to 
preclude the need for further staff 
analysis. The subsequent staff report to 
the Board on the assigned further 
analyses included historical and current 
information on population and 
community characteristics for Sitka 
along with other places from around the 
State, in carrying forward the range of 
coverage that had been provided in 
1990.

Comment: The final analysis used by 
the Board is selective in its use of the 
regulatory criteria and does not address 
other communities whose status has 
significantly changed between the 1990 
and 2000 census. 

Response: The June 23, 2006, Office of 
Subsistence Management (OSM) report 
was not selective in its use of the 
criteria. Tabular appendix tables and in- 
text graphics presented historical and 
current population data and indicators 
for all five community characteristics 
identified in regulation. In addition, 
data was presented on population 
density, which is a characteristic not 
identified in regulation. Not all data 
types were available for all communities 
and areas, but relevant data were 
provided to the extent available. The 
June 23, 2006, OSM report was not 
intended to address all communities or 
areas within which changes may have 
occurred, but rather those for which 
additional staff analysis was assigned by 
the Board. The Federal review process, 
from the beginning, involved 
opportunities for Council, State, and 
public input. The Board review was 
intended to progressively winnow the 
scope of candidate communities for 
potential change in status, or grouping 

and status, from the approximately 300 
places in Alaska. 

Comment: Federal regulations specify 
that the criteria ‘‘shall be considered in 
evaluating a community’s rural or 
nonrural status.’’ However, the analysis 
prepared by Federal staff and the 
Board’s preliminary determinations 
reflected in the proposed rule make 
selective use of the criteria. Old Believer 
communities on the Kenai Peninsula 
and Delta Junction are two examples 
where consideration of the use of fish 
and wildlife resources, as well as other 
factors, are minimized or omitted. 

Response: The regulatory phrase, 
quoted above, is taken out of context. 
The Federal regulations specify that 
‘‘community or area characteristics shall 
be considered in evaluating a 
community’s rural or nonrural status. 
The characteristics may include, but are 
not limited to: [a list of five 
characteristics follows].’’ This 
regulatory construction provides 
substantial latitude to the Board in the 
type of community characteristics used 
to evaluate rural or nonrural status. All 
five of the characteristics listed in 
regulation were addressed with data for 
one or more indicators in the historical 
(1990) and current (2006) tables 
presented in appendices to the June 23, 
2006, OSM report to the Board, and 
selected indicators were also presented 
in graphs for ease of visual 
interpretation. Characteristics were 
evaluated for communities using the 
data as available. The issue raised 
regarding the Old Believer communities 
confuses the community characteristics 
used to address rural/nonrural status 
with the grouping of economically, 
socially, and communally integrated 
places, for which the Board identified 
three criteria as indicators. For Delta 
Junction, data on community 
characteristics were used to the extent 
available. Sufficient information on 
community use of fish and wildlife was 
not available in a way that would have 
been reliable for contributing to an 
assessment of rural/nonrural status. 

Comment: The June 23, 2006, Federal 
staff analysis fails to incorporate results 
of previous statewide analyses. 
Available comparisons of patterns and 
their changes between 1990 and the 
2000 census, as well as subsequent 
changes, are not presented consistently 
for all communities. 

Response: The June 23, 2006, OSM 
report is not selective in its use of 
population data or community 
characteristics, and both historical and 
current data are presented. Tabular 
appendix tables and in-text graphics 
present historical and current 
population data and indicators for all 

five community characteristics 
identified in regulation. In addition, 
data is presented on population density, 
which is a characteristic not identified 
in regulation. Not all data types were 
available for all communities and areas. 
Current data were presented in a 
standardized way for those data types 
for which it was available. Additionally, 
the analysis never intended to examine 
all communities statewide, nor the 
changes for all communities statewide. 

Comment: There is no need for a 
nonrural designation because the 
resources are adequate to support all 
users.

Response: ANILCA requires the 
Federal Subsistence Board to 
distinguish between rural and nonrural 
areas. Availability of resources is not 
relevant to rural/nonrural 
determinations.

Comment: The analysis for Adak 
needs to be expanded to evaluate 
subsistence use of fish and wildlife by 
the current population, in light of the 
proposed designation of rural status, 
rather than just relying on population 
size, remote location, and salmon 
harvest data. 

Response: Adak is a remote 
community in the Aleutian Islands 
which has undergone a substantial 
decrease in population (from more than 
4,600 people in 1990 to less than 200 in 
2005). The June 23, 2006, OSM report 
does not present per capita subsistence 
use information in the appendix 
database because such data are not 
available for Adak in a way that would 
be consistent with other places for 
which there are household survey data. 
The report section on Adak does 
provide some limited information on 
salmon harvests. However, the main 
point of relevance for Adak is in the 
category of population size. 

Comment: The analysis does not 
address what, if any, impacts on fish 
and wildlife uses may result if the Board 
changes the rural/nonrural status of 
Prudhoe Bay. The analysis does not 
describe the result of a nonrural 
determination for any area that contains 
limited to no Federal lands. The 
analysis also does not consider the 
effects of the nonrural designation on 
other North Slope resident’s customary 
and traditional uses of the Prudhoe Bay/ 
Deadhorse area. One commentor also 
claims that it was inaccurate for the 
June 23, 2006, OSM report to state that 
‘‘harvest of subsistence resources has 
never been reported by Prudhoe Bay 
residents,’’ citing a 2001 ADF&G 
database.

Response: The analysis notes that the 
permanent population of Prudhoe Bay 
was 5 in 2000, 2 in 2005, and is now 
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reportedly 0. With virtually, or literally, 
no permanent population, there are no 
impacts to fish and wildlife uses 
operative with a change in status. A 
rural/nonrural determination is 
unrelated to whether Federal lands are 
present in the vicinity. Use of Federal 
public lands open to subsistence take by 
rural residents is not affected by 
designation of nonrural status for 
residents of parts of that geographic 
area. State database updates since 2001 
may include harvest data for reported 
residents of Prudhoe Bay. Because of 
customary and traditional use 
determinations, the only large mammals 
that could have been taken under 
Federal subsistence regulations by 
persons claiming Prudhoe Bay 
residency were black bear, caribou, and 
sheep. However, given the de minimus 
residency in Prudhoe Bay, and the other 
characteristics and restrictions 
described, subsistence use of fish and 
wildlife is not a factor. 

Comment: The analysis for Clam 
Gulch describes two options—neither of 
which includes any information on fish 
and wildlife harvest levels and harvest 
areas. For the Wasilla, Homer, and Delta 
Junction areas, fish and wildlife data are 
not discussed. 

Response: The analyses for Clam 
Gulch in relation to the Kenai area and 
the analyses for the Wasilla and Homer 
areas were limited in scope to the 
question of whether they should be 
grouped with larger nonrural areas. 
Those analyses were done consistent 
with the guidelines identified by the 
Board for evaluating the grouping of 
communities and areas, the method for 
which was submitted to public 
comment in an earlier stage of the 
process. Adequate information on 
customary and traditional hunting 
fishing, and trapping practices for the 
Delta Junction area was not available to 
allow for evaluation consistent with 
other areas of the state for which the 
staff analysis provides data, nor is use 
of fish and wildlife resources one of the 
criteria used for grouping. 

Comment: The OSM analysis of the 
Kodiak area does not make a convincing 
case to disaggregate any portion of the 
road system from the rest of the road- 
connected area. The analysis does not 
discuss Kodiak’s role as a regional 
center and does not mention the ADF&G 
report on regional centers. 

Response: The OSM staff analysis laid 
out options for including, or not 
including, Chiniak in the Kodiak Area 
grouping, and related considerations for 
the Pasagshak portion of the remainder 
area. The Board exercised its judgment 
in reviewing the grouping of the 
remainder area with the City of Kodiak, 

and other identified places, including 
Chiniak and the more distant portions of 
the road-connected remainder area. The 
OSM staff analysis provided an 
historical background of Kodiak Island. 
The central role of Kodiak City to the 
region is noted, as is the relationship to 
outlying areas and the movement of 
people to, from, and through Kodiak 
City.

Comment: Kodiak has become more 
rural since 1990. Kodiak’s dependence 
on fisheries is a rural characteristic. The 
local economic downturn has led to an 
increase in dependence on fish and 
wildlife harvest. The cost of living in 
Kodiak, particularly for food, housing, 
and electricity, is among the highest in 
the State. Kodiak is isolated; weather 
and distance make travel difficult and 
expensive. There is a high level of 
sharing.

Response: The Board did not make a 
determination to change Kodiak from a 
rural area. Further information on the 
Board’s action is provided later in this 
Preamble.

Comment: Testimony and comment 
letters supported retaining Saxman, and 
the Waterfall subdivision north of 
Ketchikan, as rural areas. Saxman is an 
independent community with its own 
Tribal government, mayor, and fraternal 
organizations. Fish and wildlife usage is 
higher than in Ketchikan City. For 
Saxman, Tribal culture plays a large role 
in daily life. Saxman is not integrated 
with Ketchikan. 

Response: The Board made a 
determination to group all of the road- 
connected areas, including Waterfall 
subdivision and Saxman, as well as 
Pennock Island and parts of Gravina 
Island, in the Ketchikan Area. Further 
information on the Board’s action is 
provided later in this Preamble. 

Comment: There was testimony that 
the entire Ketchikan area should be 
treated the same and that Ketchikan and 
Saxman and the outlying areas along the 
road system should all be rural. People 
stated that gathering subsistence foods 
is important not only for nutrition, but 
also to culture, which is passed on to 
young children and family members. 
The island community is very isolated, 
and the cost of living is high, making it 
difficult to survive without 
supplementing incomes with 
subsistence foods. 

Response: The Board considered these 
points, but did not make a 
determination to change Ketchikan from 
a nonrural area. Further information on 
the Board’s action is provided later in 
this Preamble. 

Comment: If a community is 
designated nonrural, the residents will 

not be able to harvest their traditional 
subsistence resources. 

Response: For communities that 
change from rural to nonrural, the 
implementation will not occur until 5 
years after this date. Additionally, 
residents of nonrural areas may harvest 
their traditional subsistence resources 
from Federal lands under existing State 
regulations. Many of the resources (e.g.
seaweed, seals, migratory birds, cod, 
halibut, shrimp, crabs, and salmon 
taken in marine waters) that local 
people mentioned as being very 
important to them are currently being 
taken in areas of State jurisdiction or are 
not under the jurisdiction of the Federal 
Subsistence Management Program. Any 
changes in rural/nonrural 
determinations would have no impact 
on the harvesting of these resources. 

Summarized below are the Board’s
final action for each area analyzed and 
the justification for that action. This 
final rule differs from the proposed rule 
relative to the Kodiak area and Saxman. 
The Board had proposed to add the 
Kodiak area to the list of nonrural areas 
but did not, for the reasons set forth 
below. The Board had also proposed 
that the nonrural Ketchikan area not 
include Saxman, but Saxman has been 
included, for the reasons set forth 
below.

Adak: Change Adak’s status from 
nonrural to rural. Following the closure 
of the military base, the community of 
Adak decreased in population by 94 
percent between the years 1990 and 
2000. It currently has 167 residents 
(2005), which is well below the 
presumptive rural threshold of 2,500 
persons. Adak is also extremely remote 
and is accessible only by boat or plane, 
with the nearest community (Atka) 169 
miles away. With the changes that have 
occurred since the 1990s, Adak now has 
rural characteristics typical of a small 
isolated community. 

Prudhoe Bay (including Deadhorse): 
Change Prudhoe Bay’s status from rural 
to nonrural. In 2000 Prudhoe Bay had 
one permanent household comprised of 
five people. There were reportedly no 
permanent residents in February 2006. 
Prudhoe Bay has none of the 
characteristics typical of a rural 
community. Prudhoe Bay is an 
industrial area built for the sole purpose 
of extracting oil. The oil companies 
provide everything employees need: 
Lodging, food, health care, and 
recreation. The thousands of people in 
Prudhoe Bay do not live there 
permanently, but work multiweek-long 
shifts. They eat in cafeterias and live in 
group quarters. There are no schools, 
grocery stores, or churches. Subsistence 
is not a part of the way of life. Hunting 
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in the area and possession of firearms 
and ammunition are prohibited. Based 
on its industrial characteristics, Prudhoe 
Bay is now determined to be nonrural. 

Fairbanks North Star Borough: No
changes to this nonrural grouping are 
being made. In applying the grouping 
criteria as indicators of economic, 
social, and communal integration, the 
Board continues to define the current 
nonrural boundary of the Fairbanks 
Area as the boundary of the Fairbanks 
North Star Borough. No census 
designated places (CDPs) should be 
excluded from the nonrural grouping for 
the following reasons: (1) All CDPs are 
road accessible to one another. 
Although the Harding-Birch Lakes and 
Salcha areas are more sparsely 
populated than central areas of the 
borough, both communities include 
many occasional-use homes owned by 
Fairbanks residents. Further, both 
places are home to only a few year- 
round residents. (2) The majority of the 
Borough’s high school students are 
bused to one of the schools located in 
Fairbanks, North Pole, or Eielson. (3) 
The Remainder area of the North Star 
Borough should be included in the 
grouping because the majority of the 
population is road connected and over 
half (57 percent) of the workers residing 
in this area commute to Fairbanks for 
employment. Additionally, 75 percent 
of the workers living in Harding-Birch 
Lakes drive to the City of Fairbanks to 
work, and 71 percent of the working 
population in Pleasant Valley commute 
to the City of Fairbanks. 

Delta Junction Vicinity: No changes 
are being made to the rural status of 
Delta Junction, or the communities in 
the immediate vicinity. In applying the 
grouping criteria as indicators of 
economic, social, and communal 
integration, the four Delta Junction 
vicinity CDPs assigned for analysis 
(Delta Junction, Big Delta, Deltana, and 
Fort Greely) should be grouped as an 
area for purposes of rural/nonrural 
analysis because they fulfill the three 
guidelines for grouping: (1) All four 
CDPs are road connected and proximal; 
(2) the majority of the high school-aged 
students from Big Delta, Deltana, and 
Fort Greely attend high school in Delta 
Junction; and (3) in the two outlying 
CDPs, over 30 percent of the workers 
commute within the vicinity (41 percent 
of the workers living in Big Delta 
commute to either Delta Junction, 
Deltana, Fort Greely, or to a Remainder 
area within the Southeast Fairbanks 
Census Area, and 45 percent of the 
workers in Deltana commute to Delta 
Junction or Fort Greely). 

The four places grouped into the Delta 
Junction Area will remain rural in 

status. The population size of the 
grouping (3,921) places it in the 
nonpresumptive midrange, and 
information on the characteristics of the 
grouping, although somewhat limited, is 
indicative of a rural character. The 
recent economic upswing to the area 
due to construction of the Missile 
Defense system at Fort Greely and 
development of the Pogo Mine is 
thought to be temporary. 

Seward Area: No changes to this 
nonrural grouping are being made. In 
applying the grouping criteria as 
indicators of economic, social, and 
communal integration, the Moose Pass, 
Crown Point, and Primrose CDPs should 
remain within the Seward Area 
grouping. Moose Pass, Crown Point, and 
Primrose CDPs meet all the criteria for 
grouping: proximity and road- 
accessibility to the Seward Area; their 
students attend the high school in 
Seward; and greater than 30 percent of 
workers commute to Seward for 
employment.

Wasilla/Palmer Area: Include the 
Point MacKenzie CDP in the nonrural 
Wasilla/Palmer Area grouping but do 
not include the Willow CDP. The Point 
Mackenzie CDP meets all the criteria for 
grouping with the Wasilla/Palmer Area. 
The Point MacKenzie CDP is in 
proximity to the Wasilla/Palmer Area 
and road-accessible; their students 
attend Wasilla High School; and 50 
percent of workers commute to the 
Wasilla/Palmer Area for employment. 
This change makes Point McKenzie part 
of a nonrural area, a change from its 
current rural status. Willow CDP will 
not be included in the Wasilla/Palmer 
Area grouping. Students in the Willow 
CDP are located in two attendance areas 
for high schools, within and outside of 
the Wasilla/Palmer Area. The level of 
commuting for workers to the Wasilla/ 
Palmer Area is at 23.9 percent, which is 
below the criteria identified for 
grouping.

Kenai Area: Change the boundaries of 
the nonrural Kenai Area to include all 
of the current Sterling CDP, and make 
no change to the current grouping and 
status of Clam Gulch CDP as part of the 
nonrural Kenai Area. Clam Gulch CDP 
will continue to be included in the 
Kenai Area grouping because, although 
students of Clam Gulch CDP attend high 
school outside of the Kenai Area, the 
commuting of workers to the Kenai Area 
is on the order of 30 percent, and Clam 
Gulch is connected by paved highway to 
the Kenai Area, with which it has been 
grouped since initial determinations 
were made in 1990. Cohoe CDP will 
remain within the Kenai Area grouping. 
Cohoe students attend a high school in 
the Kenai Area and the level of work 

commuting, at 69.5 percent, is 
significantly above the minimum 
criteria for grouping. The Sterling CDP 
has been part of the nonrural Kenai Area 
since 1990. During the course of the 
analysis, it was noted that for the 2000 
census, the Sterling CDP had expanded 
in size, such that a significant portion of 
the CDP extended beyond the boundary 
of the nonrural Kenai Area. The Board 
decided that the boundaries of the Kenai 
Area should be adjusted to include all 
of the current Sterling CDP. Students 
within the Sterling CDP go to high 
school within the Kenai Area and the 
level of commuting is at 61 percent of 
workers, well above the minimum 
criteria for grouping. 

Homer Area: Change the boundaries 
of the nonrural Homer Area to include 
all of the Fritz Creek CDP (not including 
Voznesenka) and the North Fork Road 
portion of the Anchor Point CDP. This 
change makes Fritz Creek East, except 
for Voznesenka , and the North Fork 
Road portion of the Anchor Point CDP 
nonrural, a change from their current 
rural status. The Board concluded for 
Fritz Creek East that, except for 
Voznesenka, the residents are 
economically, socially, and communally 
integrated with the Homer Area. Fritz 
Creek East is in proximity and road- 
connected to the Homer Area. The 
Homer High School attendance area 
includes their students, and 44 percent 
of their workers commute to the Homer 
Area. Voznesenka will not be included 
in the Homer Area because, while it is 
in proximity and road-connected to the 
Homer Area, the number of jobs shown 
as being located within the Homer Area 
is only about 20 percent, and 
Voznesenka students attend high school 
in Voznesenka. 

The Board found that residents of the 
North Fork Road area fully meet two of 
the three criteria, proximity and 
commuting of workers. For the third 
criteria, although students have the 
option of attendance in Nikolaevsk 
School or Ninilchik High School, the 
vast majority go to Homer High School. 
This is sufficient basis for considering 
the North Fork Road area of the Anchor 
Point CDP to be economically, socially, 
and communally integrated with the 
nonrural Homer Area. 

The Board found that residents of the 
Happy Valley CDP fulfill only the 
proximity criterion for grouping with 
the Homer Area. Happy Valley students 
are within the Ninilchik High School 
attendance area, and less than 30 
percent of Happy Valley workers 
commute to the Homer Area (14.4 
percent). The residents of the Happy 
Valley CDP will not be included with 
the Homer Area. 
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Nikolaevsk CDP, north of the Anchor 
Point CDP and connected to the Homer 
Area by the North Fork Road, does not 
warrant inclusion in the Homer Area. 
There is a K–12 school in Nikolaevsk, 
and data show that only 22 percent of 
jobs held by Nikolaevsk residents were 
located in the Homer Area. 

The residents of Fox River CDP, 
primarily in the communities of 
Razdolna and Kachemak Selo, do not 
meet any of the three criteria, which 
would indicate that Fox River residents 
are not economically, socially, or 
communally integrated with the Homer 
Area.

Kodiak Area: The Board defined the 
Kodiak Area consisting of the road 
system, the City of Kodiak, the Mill Bay 
area, Womens Bay, Bell’s Flats, the 
Coast Guard Station, Chiniak, 
Pasagshak, and Anton Larsen and made 
no change to its rural status. Although 
the population of the Kodiak Area was 
estimated at approximately 12,000 in 
2005, the area exhibits strong 
characteristics of a rural area. The 
population has increased only slightly 
since 1990. Kodiak’s per capita income 
is less than many nonrural areas and 
also many rural areas. The 
unemployment rate has increased with 
the decline of the fishing industry. The 
community is very isolated with no road 
access. Inclement weather can strand 
residents for days. The per capita 
harvest of subsistence resources is 
higher in the Kodiak Area than in some 
other rural areas. Based on the marginal 
population growth since 1988 (1.3 
percent), the high cost of food, 
remoteness, and the high use of 
subsistence resources, no change will be 
made to Kodiak’s rural determination. 

Ketchikan Area: The Board defined 
the Ketchikan Area to include Pennock 
Island, parts of Gravina Island, and the 
road system connected to the City of 
Ketchikan, including the community of 
Saxman. The Ketchikan Area, as 
defined, would retain its nonrural 
status. Saxman is directly adjacent to 
Ketchikan, connected by road, and 
surrounded by the outlying Ketchikan 
development. Visually, the only 
distinguishing feature to indicate the 
boundary between Ketchikan and 
Saxman is a sign on the South Tongass 
Highway. Saxman has clearly been 
overtaken and is surrounded by the 
geographic expansion of Ketchikan; 
Saxman students attend high school in 
Ketchikan; and 64 percent of the 
workers in Saxman commute to 
Ketchikan for their employment, with 
another 8 percent commuting to 
outlying parts of the area. Although a 
significant percentage of Saxman’s
population is Native, Ketchikan’s Native 

population is approximately 10 times 
the size of Saxman’s Native population. 
Many of the people testifying at the 
hearing in Saxman live in Ketchikan, 
but reported having very close family 
and cultural ties to Saxman. Given 
comments about the need for 
consistency of application of the criteria 
for grouping of communities, and the 
information on Saxman relative to those 
criteria, the Board grouped Saxman with 
the nonrural Ketchikan area. 

The Remainder area fulfills all three 
criteria for grouping with the Ketchikan 
Area: (1) The Remainder, other than 
nearby Gravina and Pennock Islands 
which are connected by a very short 
skiff ride, is road-connected to the City 
of Ketchikan; (2) Students in the 
Remainder attend high school in 
Ketchikan; and (3) Over 30 percent of 
the workers from the Remainder 
commute to work in the City of 
Ketchikan. Presently, most of the 
Remainder is included in the nonrural 
Ketchikan Area, established in 1990. 
The Board action adds additional areas 
where development has occurred that is 
connected to the road system and 
additional parts of Gravina Island that 
are being developed. The Board action 
also treats any future developed areas 
connected to the road system the same 
as the existing road system. 

The population of the Ketchikan Area 
was estimated at 13,125 in 2005 
(including Saxman), having decreased 
slightly from 1990. Ketchikan possesses 
many nonrural characteristics, 
including having a 2-year college, a 
large national retailer, car dealerships, 
fast food restaurants, and roads linking 
the outlying surrounding area to the 
city. Ferry service is more dependable 
with greater frequency of service than in 
most other locations in Alaska. 
Although the pulp mill closed, there is 
still diversity in the economy, with 
tourism, fishing, fish processing, timber, 
dry docking services, retail services, and 
government providing the majority of 
employment. There is a hospital and a 
high diversity of services offered. The 
Ketchikan Area had the sixth highest 
population in the state in 2005, 
considering community groupings as 
defined by the Board. All other areas 
with higher populations are currently 
considered nonrural in Federal 
subsistence regulations. Three areas 
with smaller populations are currently 
classified as nonrural and are not being 
changed in status: the Homer Area, 
Seward Area, and Valdez. Harvest of 
subsistence resources in the Ketchikan 
Area is lower than is characteristic of 
rural communities. 

This Board action changes the status 
of portions of the road-connected area of 

Ketchikan, including Saxman, and 
additional portions of Gravina Island 
from their current rural status to a 
nonrural status. 

The revised list of nonrural 
communities and areas, including other 
nonrural communities or areas whose 
status would remain unchanged, is 
published herein as the final rule. All 
other communities and areas of Alaska 
not listed herein will retain their rural 
determination. We are amending 
§ ll .23, which identifies those 
communities and areas of Alaska that 
are determined to be rural and nonrural. 
We have made maps available for the 
nonrural areas. The purpose of these 
maps is to provide to the public a 
graphic representation of the extent of 
the nonrural areas. To view maps, go to 
the Office of Subsistence Management 
Web site at http://alaska.fws.gov/asm/
home.html. If you do not have access to 
the internet, you may contact the Office 
of Subsistence Management at the 
address or phone number shown at 
ADDRESSES or FOR FURTHER INFORMATION
CONTACT, respectively, and we will send 
the maps to you. 

The effective date of any community 
or area changing from a rural to 
nonrural status is 5 years after the date 
of publication of this final rule in the 
Federal Register. For communities or 
areas that change from nonrural to rural, 
the effective date is 30 days after the 
date of publication of this final rule in 
the Federal Register.

Because the Federal Subsistence 
Management Program relates to public 
lands managed by an agency or agencies 
in both the Departments of Agriculture 
and the Interior, we are incorporating 
identical text into 36 CFR part 242 and 
50 CFR part 100. 

Conformance with Statutory and 
Regulatory Authorities 

National Environmental Policy Act 
Compliance

A Draft Environmental Impact 
Statement (DEIS) for developing a 
Federal Subsistence Management 
Program was distributed for public 
comment on October 7, 1991. That 
document described the major issues 
associated with Federal subsistence 
management as identified through 
public meetings, written comments, and 
staff analysis, and examined the 
environmental consequences of four 
alternatives. Proposed regulations 
(subparts A, B, and C) that would 
implement the preferred alternative 
were included in the DEIS as an 
appendix. The DEIS and the proposed 
administrative regulations presented a 
framework for an annual regulatory 
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cycle regarding subsistence hunting and 
fishing regulations (Subpart D). The 
Final Environmental Impact Statement 
(FEIS) was published on February 28, 
1992.

Based on the public comments 
received, the analysis contained in the 
FEIS, and the recommendations of the 
Federal Subsistence Board and the 
Department of the Interior’s Subsistence 
Policy Group, the Secretary of the 
Interior, with the concurrence of the 

Secretary of Agriculture, through the 
U.S. Department of Agriculture—Forest
Service, implemented Alternative IV as 
identified in the DEIS and FEIS (Record 
of Decision on Subsistence Management 
for Federal Public Lands in Alaska 
(ROD), signed April 6, 1992). The DEIS 
and the selected alternative in the FEIS 
defined the administrative framework of 
an annual regulatory cycle for 
subsistence hunting and fishing 
regulations. The final rule for 

Subsistence Management Regulations 
for Public Lands in Alaska, Subparts A, 
B, and C, published May 29, 1992, 
implemented the Federal Subsistence 
Management Program and included a 
framework for an annual cycle for 
subsistence hunting and fishing 
regulations. The following Federal
Register documents pertain to this 
rulemaking:

FEDERAL REGISTER DOCUMENTS PERTAINING TO SUBSISTENCE MANAGEMENT REGULATIONS FOR PUBLIC LANDS IN
ALASKA, SUBPARTS A AND B

Federal Register 
citation Date of publication Category Details 

57 FR 22940 ...... May 29, 1992 ......... Final Rule ............... ‘‘Subsistence Management Regulations for Public Lands in Alaska; Final Rule’’ 
was published in the Federal Register establishing a Federal Subsistence 
Management Program. 

64 FR 1276 ........ January 8, 1999 ..... Final Rule (amend-
ed).

Amended 57 FR 22940 to include subsistence activities occurring on inland 
navigable waters in which the United States has a reserved water right and to 
identify specific Federal land units where reserved water rights exist. Ex-
tended the Federal Subsistence Board’s management to all Federal lands se-
lected under the Alaska Native Claims Settlement Act and the Alaska State-
hood Act and situated within the boundaries of a Conservation System Unit, 
National Recreation Area, National Conservation Area, or any new national 
forest or forest addition, until conveyed to the State of Alaska or an Alaska 
Native Corporation. Specified and clarified Secretaries’ authority to determine 
when hunting, fishing, or trapping activities taking place in Alaska off the pub-
lic lands interfere with the subsistence priority. 

66 FR 31533 ...... June 12, 2001 ........ Interim Rule ........... Expanded the authority that the Board may delegate to agency field officials and 
clarified the procedures for enacting emergency or temporary restrictions, clo-
sures, or openings. 

67 FR 30559 ...... May 7, 2002 ........... Final Rule .............. In response to comments on an interim rule, amended the operating regula-
tions. Also corrected some inadvertent errors and oversights of previous 
rules.

68 FR 7703 ........ February 18, 2003 Direct Final Rule .... Clarified how old a person must be to receive certain subsistence use permits
and removed the requirement that Regional Councils must have an odd num-
ber of members. 

68 FR 23035 ...... April 30, 2003 ........ Affirmation of Direct 
Final Rule.

Received no adverse comments on 68 FR 7703. Adopted direct final rule. 

68 FR 60957 ...... October 14, 2004 ... Final Rule ............... Established Regional Council membership goals. 
70 FR 76400 ...... December 27, 2005 Final Rule ............... Revised jurisdiction in marine waters and clarified jurisdiction relative to military 

lands.
71 FR 49997 ...... August 24, 2006 .... Final Rule .............. Revised jurisdiction in marine waters in the Makhnati Island area near Sitka. 

An environmental assessment was 
prepared in 1997 on the expansion of 
Federal jurisdiction over fisheries and is 
available from the office listed under 
FOR FURTHER INFORMATION CONTACT. The 
Secretary of the Interior with the 
concurrence of the Secretary of 
Agriculture determined that the 
expansion of Federal jurisdiction did 
not constitute a major Federal action 
significantly affecting the human 
environment and therefore signed a 
Finding of No Significant Impact. 

Compliance with Section 810 of 
ANILCA

The intent of all Federal subsistence 
regulations is to accord subsistence uses 
of fish and wildlife on public lands a 
priority over the taking of fish and 
wildlife on such lands for other 

purposes, unless restriction is necessary 
to conserve healthy fish and wildlife 
populations. A Section 810 analysis was 
completed as part of the FEIS process. 
The final Section 810 analysis 
determination appeared in the April 6, 
1992, ROD, which concluded that the 
Federal Subsistence Management 
Program may have some local impacts 
on subsistence uses, but that the 
program is not likely to significantly 
restrict subsistence uses. 

Paperwork Reduction Act 

This rule contains no new 
information collection requirements 
subject to Office of Management and 
Budget (OMB) approval under the 
Paperwork Reduction Act of 1995. The 
information collection requirements 
described in the CFR regulations were 

approved by OMB under 44 U.S.C. 3501 
and were assigned control number 
1018–0075, which expires October 31, 
2009. We may not conduct or sponsor 
and you are not required to respond to 
a collection of information request 
unless it displays a currently valid OMB 
control number. 

Other Requirements 

Regulatory Planning and Review (E.O. 
12866). In accordance with the criteria 
in Executive Order 12866, this rule is a 
significant regulatory action. OMB 
makes the final determination of 
significance under Executive Order 
12866.

a. Analysis indicates this rule will not 
have an annual economic effect of $100 
million or adversely affect an economic 
sector, productivity, jobs, the 
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environment, or other units of 
government. A full cost-benefit and 
economic analysis is not required. This 
rule revises the list of nonrural areas 
identified by the Federal Subsistence 
Board. Only residents of areas identified 
as rural are eligible to participate in the 
Federal Subsistence Management 
Program on Federal public lands in 
Alaska.

b. This rule will not create serious 
inconsistencies or otherwise interfere 
with the actions of other agencies. 

c. This rule will not materially affect 
entitlements, grants, user fees, loan 
programs, or the rights and obligations 
of their recipients. 

d. This rule raises novel legal or 
policy issues. This rule raises a novel 
policy issue in that Federal subsistence 
regulations require that the rural/ 
nonrural status of communities or areas 
be reviewed every 10 years, beginning 
with the availability of the 2000 census 
data, this thereby being the first such 
decennial review. Although the process 
uses data from the 2000 census for its 
review, some data was not compiled 
and available until 2005. Data from the 
Alaska Department of Labor were used 
to supplement the census data. 

The Regulatory Flexibility Act of 1980 
(5 U.S.C. 601 et seq.) requires 
preparation of regulatory flexibility 
analyses for rules that will have a 
significant economic effect on a 
substantial number of small entities, 
which include small businesses, 
organizations, or governmental 
jurisdictions. The Departments have 
determined that this rulemaking will 
not have a significant economic effect 
on a substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act. 

This rulemaking will impose no 
significant costs on small entities; the 
exact number of businesses and the 
amount of trade that will result from 
this Federal land-related activity is 
unknown. The aggregate effect is an 
insignificant positive economic effect on 
a number of small entities, such as 
tackle, boat, sporting goods dealers, and 
gasoline dealers. The number of small 
entities affected is unknown; however, 
the fact that the positive effects will be 
seasonal in nature and will, in most 
cases, merely continue preexisting uses 
of public lands indicates that the effects 
will not be significant. 

Title VIII of ANILCA requires the 
Secretaries to administer a subsistence 
preference on public lands. The scope of 
this program is limited by definition to 
certain public lands. Likewise, these 
regulations have no potential takings of 
private property implications as defined 
by Executive Order 12630. 

The Secretaries have determined and 
certify pursuant to the Unfunded 
Mandates Reform Act, 2 U.S.C. 1502 et
seq., that this rulemaking will not 
impose a cost of $100 million or more 
in any given year on local or State 
governments or private entities. The 
implementation of this rule is by 
Federal agencies, and no cost is 
involved to any State or local entities or 
Tribal governments. 

The Secretaries have determined that 
these regulations meet the applicable 
standards provided in Sections 3(a) and 
3(b)(2) of Executive Order 12988 on 
Civil Justice Reform. 

In accordance with Executive Order 
13132, the rule does not have sufficient 
federalism implications to warrant the 
preparation of a Federalism Assessment. 
Title VIII of ANILCA precludes the State 
from exercising subsistence 
management authority over fish and 
wildlife resources on Federal lands 
unless the State program is compliant 
with the requirements of that Title. 

In accordance with the President’s
memorandum of April 29, 1994, 
‘‘Government-to-Government Relations 
with Native American Tribal 
Governments’’ (59 FR 22951), 512 DM 2, 
and E.O. 13175, we have evaluated 
possible effects on Federally-recognized 
Indian tribes and have determined that 
there are no substantial direct effects. 
The Bureau of Indian Affairs is a 
participating agency in this rulemaking. 

On May 18, 2001, the President issued 
Executive Order 13211 on regulations 
that significantly affect energy supply, 
distribution, or use. This Executive 
Order requires agencies to prepare 
Statements of Energy Effects when 
undertaking certain actions. As this rule 
is not a significant regulatory action 
under Executive Order 13211, affecting 
energy supply, distribution, or use, this 
action is not a significant action and no 
Statement of Energy Effects is required. 

William Knauer drafted these 
regulations under the guidance of Peter 
J. Probasco of the Office of Subsistence 
Management, Alaska Regional Office, 
U.S. Fish and Wildlife Service, 
Anchorage, Alaska. Chuck Ardizzone, 
Alaska State Office, Bureau of Land 
Management; Greg Bos, Carl Jack, and 
Jerry Berg, Alaska Regional Office, U.S. 
Fish and Wildlife Service; Sandy 
Rabinowitch and Nancy Swanton, 
Alaska Regional Office, National Park 
Service; Dr. Warren Eastland, and Dr. 
Glenn Chen, Alaska Regional Office, 
Bureau of Indian Affairs; and Steve 
Kessler, Alaska Regional Office, USDA- 
Forest Service provided additional 
guidance.

List of Subjects 

36 CFR Part 242 

Administrative practice and 
procedure, Alaska, Fish, National 
forests, Public lands, Reporting and 
recordkeeping requirements, Wildlife. 

50 CFR Part 100 

Administrative practice and 
procedure, Alaska, Fish, National 
forests, Public lands, Reporting and 
recordkeeping requirements, Wildlife. 
■ For the reasons set out in the 
preamble, the Secretaries propose to 
amend title 36, part 242, and title 50, 
part 100, of the Code of Federal 
Regulations, as set forth below. 

PARTll—SUBSISTENCE
MANAGEMENT REGULATIONS FOR 
PUBLIC LANDS IN ALASKA 

■ 1. The authority citation for both 36 
CFR part 242 and 50 CFR part 100 
continues to read as follows: 

Authority: 16 U.S.C. 3, 472, 551, 668dd, 
3101–3126; 18 U.S.C. 3551–3586; 43 U.S.C. 
1733.

Subpart C—Board Determinations 

■ 2. In Subpart C of 36 CFR part 242 and 
50 CFR part 100, revise § ll.23 to read 
as follows: 

§ ll.23 Rural determinations. 
(a) The Board has determined all 

communities and areas to be rural in 
accordance with § ll.15, except those 
set forth in this paragraph. You may 
obtain maps delineating the boundaries 
of nonrural areas from the U.S. Fish and 
Wildlife Service, Office of Subsistence 
Management. The nonrural areas 
include:

(1) Anchorage, Municipality of; 
(2) Fairbanks North Star Borough; 
(3) Homer area—including Homer, 

Anchor Point, North Fork Road area, 
Kachemak City, and the Fritz Creek East 
area (not including Voznesenka); 

(4) Juneau area—including Juneau, 
West Juneau, and Douglas; 

(5) Kenai area—including Kenai, 
Soldotna, Sterling, Nikiski, Salamatof, 
Kalifonsky, Kasilof, and Clam Gulch; 

(6) Ketchikan area—including all 
parts of the road system connected to 
the City of Ketchikan including Saxman, 
Pennock Island and parts of Gravina 
Island;

(7) Prudhoe Bay; 
(8) Seward area—including Seward 

and Moose Pass; 
(9) Valdez; and 
(10) Wasilla/Palmer area—including

Wasilla, Palmer, Sutton, Big Lake, 
Houston, Point MacKenzie, and 
Bodenburg Butte. 
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(b) [Reserved] 
Dated: April 26, 2007. 

Peter J. Probasco, 
Acting Chair, Federal Subsistence Board. 

Dated: April 26, 2007. 
Steve Kessler, 
Subsistence Program Leader, USDA—Forest 
Service.
[FR Doc. 07–2205 Filed 5–4–07; 8:45 am] 
BILLING CODE 3410–11–P; 4310–55–P

A. Executive Order 12866: Regulatory 
Planning and Review 

B. Paperwork Reduction Act 
C. Regulatory Flexibility Act 
D. Unfunded Mandates Reform Act 
E. Executive Order 13132: Federalism 
F. Executive Order 13175: Consultation 

and Coordination With Indian Tribal 
Governments

G. Executive Order 13045: Protection of 
Children From Environmental Health 
Risks and Safety Risks 

H. Executive Order 13211: Actions that 
Significantly Affect Energy Supply,

Arizona Public Service (APS), the 
operating agent for FCPP, convened to 
discuss the facility. The stakeholders 
group negotiated substantial additional 
sulfur dioxide (SO2) emissions 
reductions which FCPP believed it 
could achieve by enhancing the 
efficiency of its existing SO2 scrubbers.
After testing the program, the Navajo 
Nation and the stakeholders group 
requested that EPA include these 
negotiated, additional SO2 emissions

d ti i th FIP FCPP d t
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DEPARTMENT OF FISH AND GAME
OFFICE OF THE COMMISSIONER

SARAH PALIN, GOVERNOR 

P.O. BOX 115526 
JUNEAU, AK   99811-5526 
PHONE: (907) 465-4100 
FAX: (907) 465-2332 

July 6, 2007 

Mr. Mike Fleagle, Chairman 
Federal Subsistence Board 
Office of Subsistence Management 
U.S. Department of the Interior 
3601 C Street, Suite 1030 
Anchorage, AK  99503 

Dear Mr. Fleagle: 

As provided in Subpart B, 36 CFR §242.20 and 50 CFR §100.20, of the Subsistence Management 
Regulations for Public Lands in Alaska, the Alaska Department of Fish and Game hereby requests 
the Federal Subsistence Board to reconsider its decision on April 26, 2007, first published as final 
regulations at 72 Federal Register 25688 on May 7, 2007.  These final regulations make rural and 
non-rural determinations pursuant to 50 CFR §100.15 and 36 CFR 242.15 and modify regulations 
found at 50 CFR 100.23 and 36 CFR 242.23.

Reconsideration is requested because the Board did not review all available information and did not 
consistently apply regulatory standards in evaluating communities and aggregation of areas 
throughout the state.  As illustrated by readily available information for Ninilchik and Happy 
Valley, procedural errors limited the communities and areas that were reviewed and the evidence 
considered in the reviews, resulting in failure to consider readily available information and 
substantive error in the Board’s determinations which do not comply with the Board’s regulatory 
standards.

The enclosed Request for Reconsideration details the reasons that the Federal Subsistence Board 
should grant our request to more thoroughly and consistently evaluate the treatment and aggregation 
of communities throughout the state, and in particular Kenai Peninsula road system communities. 

Sincerely,

Denby S. Lloyd 
Commissioner 

Enclosure





RFR 07-01

Final Rule and Requests for Reconsideration of 
Decennial Review of Rural/Nonrural Determinations by the Federal Subsistence Board 23  

REQUEST FOR RECONSIDERATION 
OF FEDERAL SUBSISTENCE BOARD RURAL AND NONRURAL 

DETERMINATIONS 

State of Alaska 
July 6, 2007 

Introduction 

The State of Alaska, through the Alaska Department of Fish and Game (Department), 
respectfully requests that the Federal Subsistence Board (Board) reconsider its decision of April 
26, 2007, first published at 72 Fed. Reg. 25688 (May 7, 2007), which makes rural and nonrural 
determinations pursuant to 50 C.F.R. §100.15,1 and modifies regulations found at 50 C.F.R. 
§100.23.  Reconsideration is required in order for the Board to more thoroughly and consistently 
evaluate the treatment and aggregation of communities throughout the state and particularly to 
aggregate additional Kenai Peninsula road system communities. 

The Board improperly limited the communities and areas subject to its rural/nonrural 
review and the scope of that review based on staff recommendations and public comment 
received prior to noticing of a proposed regulation.  During the regulatory comment period, the 
Board then failed to expand the areas subject to review and the scope of its analysis to comply 
with its regulatory requirements despite receiving requests to do so and despite the fact that its 
regulatory notice was broad enough to allow such expansion.  As a result of unreasonably 
limiting the communities and areas subject to analysis and scope of its review, the Board failed 
to consider important and readily available information indicating that additional communities, 
particularly communities on the Kenai Peninsula road system, should be aggregated and 
considered non-rural.  The Board’s decision was in error, based on incomplete and incorrect 
information, and was contrary to existing law. 

Record and Grounds for Reconsideration 

This Request for Reconsideration (RFR) is based on the entire public record developed 
by the Board and all written and oral comments provided to the Board as part of its Decennial 
Review of Rural Determinations, which culminated in the Board’s decision of April 26, 2007, 
first published at 72 Fed. Reg. 25688 (May 7, 2007).  Special emphasis is placed on the Board’s 
proposed rule of August 14, 2006, and those portions of the record responding to the proposed 
rule.  The Board is especially referred to Department written comments of October 26, 2006, 
(Attachment 1) and Department oral comments (Transcript pp. 132-135).  Those entire grounds 
and comments are incorporated herein by reference and are supplemented by explanations below 
and by the Affidavit of Dr. James Fall (Attachment 2).  The latter explanation and affidavit 
outline some of the additional information supporting further aggregation of Kenai Peninsula 
communities that would have been available for the Board had it properly chosen to expand the 

1 Regulations are mirrored at 50 C.F.R. 100 and 36 C.F.R. 242; all citations herein will be to 50 
C.F.R. Part 100 but will apply equally to the mirror regulation at 36 C.F.R. Part 242. 
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area and scope of its review as requested by public comments. 

Without waiving any of the grounds incorporated by reference above, the primary issues 
requiring reconsideration are as follows: 

Claim 1 – The Board Improperly Limited the Area of its Review 

 Board regulations require periodic review of all rural determinations on a ten-year cycle.
50 C.F.R. §100.15(b).  The Board, prior to commencement of the regulatory process, improperly 
met in executive session and limited the area of its review based on federal staff analysis and 
nonregulatory scoping,2 without providing full public notice and comment through federal 
register publication.  The Board then failed to respond reasonably to comments received during 
the official public notice period which requested evaluation of additional communities and 
areas.3  Instead, the Board argued that such comments should have been raised prior to the 
regulatory notice.4  The Board cannot reasonably reject comments made during an official 
regulatory public comment period merely because the comments were not submitted prior to the 
official public notice of the proposed regulation. 

 The Board’s regulatory notice clearly communicated that the Board might make changes 
to the proposed rule as part of developing a final rule.  71 Fed. Reg. at 46421.  The Board used 
this ability inconsistently.  For example, the draft rule proposed changes to boundaries of both 
the Kenai and Homer nonrural areas, but the Board rejected public comments requesting 
expansion of its consideration in these areas. However, the Board departed from its originally 
proposed action with regard to aggregation of Saxman into the Ketchikan nonrural area and with 
regard to aggregation of Chiniak, Pasagshak, and Anton Larson into the Kodiak area.5  The 
Board could have responded to comments and departed from its originally proposed action to 
consider aggregation and rural/nonrural status of other communities.  If the Board had engaged 
in such consideration (illustrated below using the example of Happy Valley and Ninilchik), 
information was available demonstrating that aggregation of additional communities on the 
Kenai Peninsula road system is warranted. 

Claim 2 – The Board Improperly Limited the Scope of its Aggregation Review 

Board regulations require that “communities or areas which are economically, socially, 
and communally integrated” be considered in the aggregate.  50 C.F.R. §100.15(a)(6).  The 
Board has not adopted more detailed regulations limiting the manner in which economic, social, 

2  See, e.g., Decennial Review of Rural Determinations:  A Report to the Federal Subsistence 
Board on Initial Comments Received and Considerations for Further Analysis (June 22, 2005); 
71 Fed. Reg. 46416 (August 14, 2006) (Proposed Rule:  Nonrural Determinations); 72 Fed. Reg. 
25,688, 25689 (May 7, 2007)(Final Rule). 
3  See, e.g., State Comments (Attachment 1) at 4, 6-7. 
4  See, e.g., 72 Fed. Reg. at 25,691. 
5  Compare 71 Fed. Reg. at 46,420 and 72 Fed. Reg. at 25,695. 
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and communal integration can be shown. See 50 C.F.R. §100.15.  Nevertheless, the Board, prior 
to commencement of the regulatory process, limited the scope of its analysis by deciding to rely 
on three criteria without providing full public notice and comment through federal register 
publication indicating that it intended to modify its regulatory standards.6  This limitation was, 
thus, improper.  The Board modified one non-regulatory criterion formerly used by the Board7

and eliminated two others.8  The Board did not explain how these prior criteria could simply 
become irrelevant to its analysis; therefore, this modification and elimination of criteria was 
arbitrary.  Then, as described in Claim 1, the Board failed to respond reasonably to comments 
received during the official public notice period which would have required expansion of the 
scope of its aggregation analysis to include other measures of whether a community or area is 
economically, socially, and communally integrated.9  Instead, the Board argued that the method 
to be used “had been described and subjected to public comment” prior to the regulatory notice.10

The Board cannot reasonably reject comments made during an official regulatory public 
comment period merely because the comments were not submitted prior to the official public 
notice of the proposed regulation, and the Board cannot reasonably limit its analysis to specific 
nonregulatory criteria when its regulations require a broader analysis. 

Claim 3 – The Board Did Not Use Available Information to Aggregate Communities 
and Areas in a Reasonable and Consistent Manner 

As a result of improperly limiting the area and scope of its aggregation review, the Board 
did not use available information that would have provided evidence of economic, social, and 
communal integration and did not aggregate communities in a reasonable and consistent manner.  
For example, the Board did not aggregate some communities on the Kenai Peninsula road system 
despite the existence of substantial evidence demonstrating that these communities are 
economically, socially, and communally integrated, but the Board did aggregate other areas on 

6   See, e.g., 71 Fed. Reg. at 46,418.  The three criteria chosen by the Board were:  (1) proximity 
and road accessibility, (2) common high school attendance areas, and (3) whether 30% or more 
of the working people commute from one community to another.
7   The Board changed the “commuting” criterion from 15% to 30%, doubling the amount of 
commuting necessary to satisfy the criterion, with no justification other than the fact that 30% is 
used as a criterion by the U.S.D.A. Economic Research Service.  See Decennial Review of Rural 
Determinations, Report of June 22, 2005 at 7. 
8   The Board replaced a criterion of sharing a common school district with sharing a common 
high school attendance area, based entirely on arguments previously received from the public 
that that attendance in a common school district “often reflects political or administrative 
boundaries rather than social integration,” see, e.g., Decennial Review of Rural Determinations, 
Report of June 22, 2005 at 8, and ignoring the fact that nonrural areas (i.e. Kenai nonrual area) 
and even individual communities (i.e. Anchorage, Fairbanks) may contain multiple high schools.  
The Board also eliminated the criterion of “daily or semi-daily shopping trips” arguing that it 
lacked data on this issue. Id.
9   See, e.g., State Comments (Attachment 1) at 1, 5-10. 
10  See, e.g., 72 Fed. Reg. at 25,691. 
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the Kenai Peninsula road system that have similar characteristics.  This failure to review areas 
and consistently review aggregation resulted in situations where one household is rural and a 
neighboring similarly situated household is nonrural and where nonrural students attend rural 
schools and rural students attend nonrural schools. 

One Example:  Information available but not considered or consistently applied 
for Happy Valley and Ninilchik within the Kenai Peninsula road system area 

In order to demonstrate that additional information relating to social, economic, and 
communal integration was available but not considered or consistently applied by the Board, the 
Department commissioned an analysis of the Board’s determination with respect to Happy 
Valley and Ninilchik as examples of Kenai road system communities that were not aggregated.  
Preliminary findings provided to the Department were reviewed by Dr. James Fall, leading him 
to conclude that “additional information was available” and that “existing information should 
have been analyzed further.”  Attachment 2 at ¶ 5.  Dr. Fall also concludes that analysis of this 
information supports aggregation of Happy Valley and Ninilchik into a Kenai Peninsula road 
system area, both through the three factors recognized by the Board and through other evidence 
of economic, social, and communal integration.  Id. at ¶¶ 6-14.  Further, based on his experience 
and knowledge of the Kenai Peninsula, Dr. Fall indicates that he believes the information which 
was available but not considered by the Board regarding Happy Valley and Ninilchik “is not 
unusual for Kenai Peninsula Borough road system communities” and similar information is 
available for other communities if an analysis is done. Id. at ¶ 15. 

The Board did not consider whether Ninilchik and Happy Valley were economically, 
socially, and communally integrated with the rest of the Kenai Peninsula Borough road system.  
Instead, the Board focused its narrow examination on whether these communities should be 
aggregated with other specific communities – never getting beyond a preliminary review for 
Ninilchik and only evaluating Happy Valley with regard to Homer.  See, e.g., Decennial Review 
of Rural Determinations, Report of June 22, 2005 at 14-17; Rural Determinations Decennial 
Review, Analysis of Communities and Areas at 23-26, 31-36 (June 23, 2006); see also,
Attachment 2 at ¶ 6.  Important information was readily available, which if analyzed, would have 
provided significant evidence of economic, social, and communal integration by these two 
communities with the Kenai Peninsula road system area.  See Attachment 2 at ¶¶ 6-12. 

1. The “Commuting” Criterion 

First, the Board should fully consider its “commuting” criterion.  The Board’s analysis 
provided no reason for considering the prior-used 15% commuting level to no longer be 
significant or for requiring that the criterion be met with regard to commuting to a single 
community.

For Ninilchik, available data would have shown at least a 16.2% commuting rate from 
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Ninilchik to the Kenai area, exceeding the Board’s prior 15% criterion.11  Available data would 
also have shown a 5.2% commuting rate from Ninilchik to Homer and a 14.2% commuting rate 
to other unknown areas in the Kenai Peninsula.  Thus, a total of 35.6% of Ninilchik workers 
commute to areas of the Kenai Peninsula outside of Ninilchik and Happy Valley.  An additional 
22.4% of Ninilchik residents commute through nonrural areas because their employment is 
outside the Kenai Peninsula.  Attachment 2 at ¶ 8.  Available information not considered by the 
Board shows that only 41.2% of Ninilchik workers are employed within Ninilchik or Happy 
Valley. Id. If the Board’s “commuting” criterion had been fully analyzed with respect to 
Ninilchik, the Board would have recognized that the commuting criterion was not only fully met, 
it was greatly exceeded.12

For Happy Valley, the Board looked only at the possibility of aggregation with Homer 
and found that the commuting criterion was not met because 14.4% of Happy Valley workers 
were believed to commute to the Homer Area.13  The Board did not examine other available 
information regarding commuting by Happy Valley workers.  For example, census data were 
available showing that 84.7% of Happy Valley workers are employed outside of Happy Valley 
and 38.9% have a commute of 25 minutes or more while 16.6% have a commute of 45-59 
minutes.  See Attachment 2 at ¶ 8.  The high level of commuting and long commute time show 
that a large percentage of Happy Valley workers must be working in nonrural areas or traveling 
through nonrural areas to get to their places of work.14  If the Board’s “commuting” criterion had 
been fully analyzed for Happy Valley with respect to the Kenai Peninsula road system as a whole 
rather than just commuting to Homer, the Board would have recognized that the commuting 
criterion was fully met. 

2. The “School Attendance" Criterion. 

Second, the Board’s “school attendance” criterion should be considered more fully.  The 
Board’s analysis provided no reason for considering the new “common high school attendance 
area” criterion to the complete exclusion of the prior “common school district” criterion which 

11  Attachment 2 at ¶ 8.  Place of work data for Ninilchik is based in part on zip code and thus 
includes part of Happy Valley. Id.
12  Notably in other areas of the State the Board did not even require that the commuting criterion 
be fully met; the Board included the Coast Guard Base CDP in the Kodiak area despite evidence 
indicating that only about 11% of base residents were employed in Kodiak City and only 10% of 
base workers were residents of Kodiak City. See 72 Fed. Reg. at 25,695; Rural Determinations 
Decennial Review, Analysis of Communities and Areas at 45 (June 23, 2006). 
13 72 Fed. Reg. at 25,694.  Exact place of work is not easily determinable for Happy Valley 
residents because some of the available information is based on zip code and thus data regarding 
parts of Happy Valley are aggregated with Ninilchik while other parts are aggregated with 
Anchor Point.
14  Mapquest.com shows that Happy Valley is located approximately 28.3 miles (34 minutes) 
from the actual boundaries of Homer and 46.69 miles (55 minutes) from Soldotna (the Homer 
and Kenai nonrural areas starting at Anchor Point and Clam Gulch are even closer). 
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was still relevant.  The Board’s only explanation for changing this criterion was that the public 
had commented that the school district boundaries “often reflect political or administrative 
boundaries rather than social integration.” See, e.g., 72 Fed. Reg. at 25,690.  The Board ignored 
the fact that common political and administrative boundaries can be viewed as a strong indicator 
of social integration, perhaps an even stronger indicator than common high school attendance 
since many areas have more than one high school.  The Board’s prior criterion would have been 
fully satisfied with regard to both Ninilchik and Happy Valley because they are in the Kenai 
Peninsula Borough School District.  See Attachment 2 at ¶ 9.  Further, an analysis of Ninilchik 
and Happy Valley15 with regard to the Kenai Peninsula road system area would have indicated 
that even the Board’s new criterion is met because high school students in the Clam Gulch CDP, 
which is part of the Kenai nonrural area, are in the attendance area for the Ninilchik high school, 
and students in a portion of the Homer nonrural area are also within the Ninilchik school 
attendance area.  Id. If the Board’s “school attendance” criterion had been fully analyzed with 
respect to Ninilchik and Happy Valley, the Board would have recognized that the criterion was 
fully met.16

3. The “Proximity and Road Accessibility” Criterion 

The Board’s first listed criterion, “proximity, and road accessibility” cannot reasonably 
be disputed,17 and the other two criteria recognized by the Board are fully met, as described 
above.  Thus, full analysis of available information would have resulted in aggregation of 

15  Happy Valley students are within the Ninilchik High School attendance area, but under Kenai 
Peninsula Borough School District policies may also attend high school in Homer. 
16   Notably in decisions the Board did make, it did not stringently apply the attendance criterion.
The Board aggregated the North Fork Road area into the Homer nonrural area based on 
attendance of a majority of the students, despite the fact that it is in both the Nikolaevsk and 
Homer school districts and despite the fact that some students attended Ninilchik High School.
See, e.g., 72 Fed. Reg. at 25,694; Rural Determinations Decennial Review, Analysis of 
Communities and Areas at 33 (June 23, 2006).  The Board aggregated Chiniak with Kodiak 
despite the fact that it has its own high school through 10th grade, only 40 % of Chiniak high 
school students attend high school in Kodiak, and this requires a commute of 45 miles one-way 
including 14 miles of unpaved road.  72 Fed. Reg. at 25,695; Rural Determinations Decennial 
Review, Analysis of Communities and Areas at 48 (June 23, 2006).  Further, the Board 
aggregated Ketchikan, Saxman, the road connected Ketchikan area, and some nearby areas 
connected only by boat despite the fact that students within these areas may attend separate high 
schools within Ketchikan.  72 Fed. Reg. at 25,695; Rural Determinations Decennial Review, 
Analysis of Communities and Areas at 71 (June 23, 2006).
17  Ninilchik and Happy Valley are located along the Sterling Highway between Homer and 
Soldotna with Ninilchik adjacent to Clam Gulch in the nonrural Kenai area and Happy Valley 
adjacent to Anchor Point in the nonrural Homer area.  Mapquest.com searches show that the 
commute from Ninilchik to either Homer or Soldotna is no longer than the commutes from 
Palmer to Anchorage; with Happy Valley even closer to Homer and still within less than an hour 
of Soldotna in the Kenai nonrural area. 
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Ninilchik and Happy Valley into a Kenai Peninsula road system area.

4. Other Evidence of Economic, Social, and Communal Integration 

Ninilchik’s economic, social, and communal integration with the rest of the Kenai 
Peninsula is further demonstrated by additional information which was available but not 
analyzed as part of the Board’s determination process.  As noted by Dr. Fall, the Board did not 
consider business license data or conduct a population threshold analysis to examine the 
diversity and economic interdependence of Ninilchik and other Kenai Peninsula road system 
communities.  See Attachment 2 at ¶ 10.  An analysis of this information would have shown that 
Ninilchik has an unusually diverse economy for a community of its size and has experienced a 
level of economic growth that can only be reached or maintained because of the flow of money 
from outside the community which results from its integration with the rest of the road connected 
portion of the Kenai Peninsula.18

This demonstration of Ninilchik’s integration with the rest of the Kenai Peninsula road 
system area would have been further bolstered by looking at developed residential property land 
ownership patterns which show that less than 50% of developed residential properties in 
Ninilchik and Happy Valley are owned by residents of those communities, with 15% owned by 
other Kenai Peninsula Borough residents, 21% by other state residents, and 16% by nonresidents.
Attachment 2 at ¶ 12. 

Similarly, the Board did not consider the economic, social, and communal integration 
demonstrated by the larger boundaries of the Ninilchik Alaska Native Village Statistical Area 
(ANVSA) and the “Ninilchik Tribal Territory” or the presence of Ninilchik Tribal members 
within this larger area.  See Attachment 2 at ¶ 11.  The ANVSA includes the entire Homer 
nonrural area and extends north to include the Clam Gulch and Cohoe CDPs within the Kenai 
nonrural area.  Within this large portion of the Kenai Peninsula road system and nonrural area, 
the Ninilchik Tribe administers a wide variety of programs and services for Alaska Native and 
American Indian residents.19  The “Ninilchik Tribal Territory,” described at www.ninilchiktribe-
nsn.gov (July 2007), includes everything in the ANVSA and the lands on the west side of Cook 
Inlet, stretching from the Kasilof River to Kachemak Bay.  The Board’s own analysis of 
FRFR06-09 shows that 333 Ninilchik tribal members reside within this larger “tribal territory,” 
while Census 2000 data show that only 108 Alaska Natives or American Indians reside in 
Ninilchik and 30 in Happy Valley.  If the Board’s information regarding the number of Ninilchik 
Tribe members within the larger “tribal territory” is correct, there are more Ninilchik Tribe 
members within the Kenai Peninsula area outside of the Ninilchik/Happy Valley area than inside 

18 Id. This integration and interdependence is further illustrated by the fact that some businesses 
bill Ninilchik as “the heart of recreation” on the Kenai Peninsula and offer services on the Kenai 
River and in Homer and Seward, as well as providing services closer to Ninilchik. See, e.g., 
http://www.deepcreekcustompacking.com/fishing.html (July 2007). 
19  See Attachment 2 at ¶ 11.  Programs and services include healthcare, vision and dental 
services, housing and energy assistance as well as other programs and services. 
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it, and, given the geography and population patterns of the area, most of those members outside 
the Ninilchik/Happy Valley area are almost certainly in nonrural areas.  Thus, both the larger 
ANVSA administered by Ninilchik and the larger “Ninilchik Tribal Territory” provide 
significant evidence, not considered by the Board, of economic, social, and communal 
integration of the Ninilchik Tribe with Alaska Natives and American Indians in the Kenai 
Peninsula road system area south of the Kasilof, including portions of the Kenai nonrural area 
and all of the Homer nonrural area. 

As also indicated by Dr. Fall, the Board did not consider a number of other factors 
demonstrating economic, social, and communal integration.  These omitted factors include:  (1) 
reliance on a common utilities for electricity, phone, and internet service; (2) reliance on a 
common landfill with most of the Kenai Peninsula; (3) reliance on common hospitals and 
pharmacies with Homer and Soldotna; (4) shared commercial and sport fishing grounds and 
facilities; (5) common commercial fishing patterns which involve moving vessels from port to 
port within the Peninsula and using common harbors on a seasonal basis; and (6) common retail 
shopping and service areas.  Attachment 2 at ¶ 13.  All of these factors if considered by the 
Board would clearly demonstrate economic, social, and communal integration and that Ninilchik 
and Happy Valley should be aggregated into a Kenai Peninsula road system area. 

 Analysis of other communities on the Kenai Peninsula road system is likely to reveal 
similar information not previously considered by the Board demonstrating economic, social, and 
communal integration. See Attachment 2 at ¶ 15.  Aggregation of these communities, pursuant 
to the Board’s regulations at 50 C.F.R. §100.15(a)(6) is thus required and will eliminate the 
arbitrary divisiveness caused by applying one set of rules to one individual and another set of 
rules to a neighbor or classmate who depends on the same resources for both recreation and food. 

Regulatory Bases for Reconsideration. 

According to regulation, the Board will reconsider a Board action if any one of three 
reasons exists:  (1) information exists that was not previously considered by the Board; (2) 
information used by the Board in making its determination was incorrect; or (3) the Board’s 
interpretation of information, applicable law, or regulations was in error or contrary to existing 
law.  The above described claims all involve new information that was not considered by the 
Board.  In addition, all claims involve incorrect information resulting from the Board’s arbitrary 
limitations and inconsistent application of overly restrictive area and scope of analysis.
Furthermore, to the extent that the Board considered selective information pertinent to each of 
these claims, the Board’s interpretation of that information, applicable law, or regulations was in 
error or contrary to existing law and warrants reconsideration on each claim. 

Conclusion.

The Board is respectfully requested to reconsider its arbitrary and capricious final 
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decision of April 26, 2007,20 in order to more thoroughly and consistently evaluate the treatment 
and aggregation of communities, using available information that was previously not considered 
by the Board and particularly to aggregate additional Kenai Peninsula road system communities. 

      STATE OF ALASKA 
      DEPARTMENT OF FISH AND GAME 

DATED: _____July 6, 2007______ ________ ___________
     DENBY S. LLOYD, COMMISSIONER      

Attachments 

20  72 Fed. Reg. 25,688 (published May 7, 2007) making rural and nonrural determinations 
pursuant to 50 C.F.R. §100.15 and amending regulations at 50 C.F.R. §100.23. 
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Request for Reconsideration of the Federal Subsistence Board’s  
Decision to group the Native Community of Saxman with the Ketchikan Area 

Submitted by

The Organized Village of Saxman 
and

The City of Saxman

I. Introduction  

 On December 13, 2006, the Federal Subsistence Board voted 4-2 to group Saxman with 
the Ketchikan area.  The consequence of that decision was to reclassify Saxman as a nonrural 
community for purposes of Title VIII of the Alaska National Interest Lands Conservation Act 
(ANILCA).  The Board’s decision was published in the Federal Register on May 7, 2007, 72 
Fed. Reg. 25688, and became effective on June 6, 2007.  In accordance with 36 CFR § 242.20 
and 50 CFR § 100.20 of the Subsistence Management Regulations for Public Lands, the 
Organized Village of Saxman, IRA, a federally recognized tribe, and the City of Saxman are 
requesting that the Federal Subsistence Board (FSB) reconsider and rescind its decision to group 
Saxman with Ketchikan.   Saxman’s rural status should have been reviewed independent from 
that of Ketchikan, and had the Board done so, Saxman would have retained its rural status.

 The request for reconsideration is based upon new information provided in the attached 
reports: Wolfe, Robert J., Ph.D, Saxman and Rural Determinations (June 29, 2007) (Wolfe 2007);
Monteith, Daniel, Ph.D, Saxman, Rural Determinations (July 2, 2007) (Monteith 2007); and the 
paper by Steve Wade, entitled “Methodology Variations in Demographic Analysis of Southeast 
Alaska Communities” (Wade 2007).  These reports present information not previously considered 
by the FSB.  We also demonstrate that the information relied upon by the Board was incorrect, 
misleading and did not serve to prove that Saxman should be grouped with Ketchikan for 
purposes of making the rural determinations.  The Board’s interpretation of the information, 
applicable law, and the regulations were in error and contrary to the purposes and clear mandates 
of Title VIII of ANILCA.  Because the Board’s actions significantly impact the residents of 
Saxman, the Organized Village of Saxman, IRA and the City of Saxman are aggrieved parties 
under 50 C.F.R. § 100.20, and therefore eligible to file this request for reconsideration.  

 Saxman has been designated as “rural” since the inception of the federal subsistence 
program in Alaska in 1990.  As stated in the Rural Determinations Decennial Review – Analysis 
of Communities and Areas as Assigned by the Federal Subsistence Board, June 23, 2006, the
purpose of the Board’s present decennial review is to consider the rural determinations “with an 
emphasis on what has changed since 1990.” Id. at  4.   As the testimony, relevant data and staff 
reports and analyses all demonstrate, very little has changed with regard to Saxman since 1990.  
The FSB disregarded the overwhelming weight of public testimony received at the Southeast 
Alaska Regional Advisory Council (SERAC) and FSB meetings throughout the lengthy 
decennial review process and the public hearing in Saxman, as well as the written comments.  
The public overwhelmingly supported retaining Saxman’s rural status.    
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 In determining that Saxman should be grouped with Ketchikan, the FSB also violated 
Section 805(c) of ANILCA by failing to give deference to the SERAC’s recommendation.   

 Finally, the FSB violated the Administrative Procedure Act (APA).  It published a 
proposed rule on August 16, 2006, providing that Saxman would retain its rural status.  The 
proposed rule correctly reasoned that even though the grouping criteria would indicate Saxman 
should be included in the Ketchikan area, social and economic characteristics indicate that 
Saxman should not be grouped in the Ketchikan area.  The FSB reversed itself at the December 
2006 meeting.  In doing so, the FSB ignored the unique social and economic characteristics that 
clearly differentiate Saxman from Ketchikan, and failed to give the public, including those most 
directly impacted, the residents of Saxman, adequate notice and an opportunity to be heard on its 
final rule.  Compounding matters, it appears that enormous pressure may have been brought to 
bear on members of the FSB and Office of Subsistence Management (OSM) staff by Department 
of the Interior officials in an effort to unduly influence the outcome of the Board’s deliberations.   

II. Background 

 Title VIII of ANILCA was enacted to protect the subsistence way of life of rural Alaska 
residents, including residents of Native villages.  It implements Congress’ long-standing concern 
for, and obligation to protect subsistence uses of Alaska Natives, and serves to fulfill the purpose 
of the Alaska Native Claims Settlement Act (ANCSA).  16 U.S.C. § 3111(4).   Although the 
statute provides for a “rural” preference, it is important to remember that the subsistence title 
would never have been added to ANILCA had it not been for the efforts of Alaska Natives.   

 Title VIII expresses an overriding congressional policy of protecting the subsistence 
rights of Alaska Natives.  Congress found that because “continuation of the opportunity for 
subsistence uses of resources on public and other lands in Alaska is threatened by the increasing 
population of Alaska . . . [and] by increased accessibility of remote areas containing subsistence 
resources,” 16 U.S.C. §3111(3) it was necessary and in the national interest “to protect and 
provide the opportunity for continued subsistence uses on the public lands by Native and non-
Native rural residents.”  16 U.S.C. § 3111(4) (5).   Title VIII reflects recognition of the ongoing 
responsibility of Congress to protect the opportunity for continued subsistence uses in Alaska by 
Native people, a responsibility consistent with the federal government’s well-recognized 
constitutional authority to manage Indian Affairs.  For that reason, the FSB should construe Title 
VIII and the regulations implementing it broadly to accomplish Congress’ purposes, which were, 
inter alia, to ensure that the subsistence way of life would be protected for generations to come.  
In no instance is the United States’ duty to give ANILCA a liberal interpretation more important 
than in applying and interpreting the rural residency requirement.  

 While the FSB takes the position that ANILCA is not Indian legislation,1 there is no 
                                           
1 See, e.g., 72 Fed. Reg. 25688, 25691 (May 7, 2007).  The FSB takes the position that Title VIII of ANILCA is not 
Indian legislation for the purpose of statutory construction based on dicta in Hoonah Indian Association v. Morrison,
170 F.3d 1223, 1228 (9th Cir. 1999).  However, that dicta is in direct conflict with Village of Gambell v. Clark, 746 
F.2d 572, 581 (9th Cir. 1984), rev’d on other grounds sub. nom. Amoco Production Co. v. Village of Gambell, 107 
S.Ct. 1396 (1987).  The Supreme Court in Amoco implicitly accepted the Ninth Circuit’s holding in Gambell that 
Title VIII is Indian legislation; it simply found that there were no ambiguities to interpret with respect to whether 
Title VIII applied to waters beyond Alaska’s territorial sea.  The case was reversed on other grounds, so the Ninth 
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question but that Title VIII is “remedial” legislation.  It was intended to remedy the failure of the 
State and Federal governments to protect the subsistence rights of Alaska Natives and other rural 
residents who live off the natural resources.  And because it is “remedial” legislation, the rules of 
statutory construction require that Title VIII be broadly construed to accomplish its purposes, 
Sutton v. United Airlines, Inc., 527 U.S. 471, 504 (1999), which were to ensure that the 
subsistence way of life would be protected for generations to come.   

III. The Board Ignored Important Ethnographic Information Establishing that 
Saxman is a Socially, Politically and Economically Independent Community and 
the Board’s Interpretation of Existing Data was in Error Because it Was Not 
Based on a Full Analysis of All Relevant and Available Information  

 Saxman remains today a rural community.  It “has maintained a historical and 
contemporary independent, autonomous and continuous political, social and economic identity.”  
See Monteith (2007) at 2.    Dr. Monteith presents a detailed ethnographic description of Saxman, 
tracing its history from the early 1800’s to the present, id. at 2-8, pointing out the distinct 
differences between the Ketchikan and Saxman that continue to this day.   Many of the residents 
of Saxman are descendants of the Cape Fox and Tongass Tribes, two of the southernmost Tlingit 
tribes in Alaska.  Prior to the Treaty of Session in 1867, these two tribes were key players in the 
politics and economics of the southern portion of Southeast Alaska.  Id. at 2-3.

 Beginning in 1893, the Tribes began to relocate near Ketchikan Creek.  Oral narratives by 
both Tongass and Cape Fox elders indicate that they were interested in the promise of a new 
church as well as a school for their children and medical care since many Tlingits were dying 
from tuberculosis, smallpox and measles.  The Episcopalian Church established a church and 
mission school near Ketchikan Creek. Monteith (2007) at 3. 

 While many of the Tongass people settled in Ketchikan, others of the Cape Fox Tribe 
located several miles south of the creek, and in 1895, the Presbyterian missionaries established a 
church and school and named the new community Saxman.  Monteith (2007) at  4.  According to 
territorial missionary and educator Sheldon Jackson, there were 31 children enrolled in the 
school by 1895.  The school teacher for the new school complained about the attendance of 
children in the school because the children would leave with their families to engage in 
subsistence activities. Id.    “As early as 1897, Young [the schoolteacher] wrote about the loss of 
students when several of the Saxman people went to Dyea to get seasonal jobs as packers for the 
miners going to the Yukon gold rush.”  Id.  Clearly, as Dr. Monteith points out, “the temporary 
out migration for seasonal jobs has been a longstanding historical practice that is as old as the 
modern day community of Saxman.”  Id.

                                                                                                                                            
Circuit’s conclusion in Gambell v. Clark on this issue remains good law.  Moreover, prior to Hoonah, the Court had 
consistently held that Title VIII of ANILCA is legislation intended to benefit Indians through preservation of Alaska 
Native hunting and fishing rights and the cultural aspects of the subsistence way of life.  See, e.g., Williams v. 
Babbitt, 115 F.3d 657, 666 (9th Cir. 1997), citing Gambell v. Clark; Native Village of Quinhagak v. United States, 35 
F.3d 388, 394 (9th Cir. 1994); United States v. Alexander, 938 F.2nd 942, 945 (9th Cir. 1991).  The dicta in Hoonah 
does not overrule this prior precedent.   
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 By 1900, 142 people were living in Saxman.  On May 4, 1907, an Executive Order set 
aside 40 acres of land for the Indian Village of Saxman for purposes of a school.  In 1929, the 
village of Saxman voted to incorporate as a Second Class municipality.  Monteith (2007) at  4. 

 Field work by Viola Garfield documents the history of the totem parks in Saxman and 
Ketchikan. Monteith (2007) at 4-5.  During the 1930’s, many totem poles, ceremonial carvings 
and masks were retrieved by the Civilian Conservation Corps from the abandoned villages at 
Cape Fox, Tongass, Cat Island and Pennock Island.  The restoration and reproduction of these 
historic poles not only serve to perpetuate the memory of the original poles and their oral 
narratives, but reaffirmed the legal title and claims represented by the poles. The communities of 
Saxman and Ketchikan developed separate totem parks.  The totem park in Saxman has become 
an important part of the heritage tourism today.  The park includes a tribal house (Beaver Clan 
House) where traditional Tlingit dance exhibitions take place, a carving center, and a community 
building.  The carving center has been integral in teaching and encouraging young artists and 
perpetuating their traditions.  The totem park and the carving center have created a unique sense 
of cultural identity for Saxman, both historically and today.  Id.

 The 1946 federal study conducted by Goldschmidt and Haas on land and resource use in 
Southeast Alaska documents and discusses separately the traditional and customary use areas of 
Saxman and Ketchikan.  Monteith (2007) at 5.    Each community has its own Alaska Native 
Brotherhood and Sisterhood camps.  In 1958, Philip Drucker wrote an ethnography and 
ethnohistory of the Alaska Native Sisterhood and Brotherhood.  He noted that the two camps 
were organized separately and have maintained that separation to the present day, even though it 
would be more efficient for them to join forces.  Id.

 Today Saxman maintains a separate political identity from the community of Ketchikan.  
See Monteith (2007) at 6-8; Wolfe (2007) at 2, 4.2  Based on the 2000 census, Saxman had a 
population of 431, seventy per cent (70%) or more were classified as Alaska Native.  Most of the 
residents of Saxman are Tlingit, and are heavily dependent upon subsistence.  Saxman has its 
own municipal and tribal governments – the Organized Village of Saxman and the City of 
Saxman.  While the City of Ketchikan has tried to absorb Saxman on a number of occasions, the 
people of Saxman have voted against unifying the governments.  Saxman has its own water and 
sewer systems.  Saxman is a separate chapter within the Central Council of Tlingit and Haida 
Tribes of Alaska, and maintains a separate Native ANCSA village corporation.  Monteith (2007)
at 6.  Socially and culturally, “Saxman maintains a unique and separate identity with its own 
churches and Native dance groups.” Id.

 Saxman is also a destination location in the international tourist trade.  “Since the early 
1990’s and the exponential growth of the cruise ship industry, Saxman has developed an 
independent cultural and economic center,” id., with visitors from all over the world coming to 
see Native artists at work in the Saxman carving center and totem park.  As Dr. Monteith points 

                                           
2 It is significant that the OSM staff responsible for preparing the analyses of available data for Saxman did not 
contact the City of Saxman or the Organized Village of Saxman to gather information about the community.  
Instead, staff relied primarily on secondary sources and did not thoroughly examine the relevant community 
characteristics that Saxman residents and their governments believe distinguish their community from Ketchikan.  
As we understand it, only three days were spent in the Ketchikan area.   
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out, the seasonal employment in the heritage tourism industry is about the same as the older, 
more traditional seasonal jobs in fishing, mining and timber.  Id. at 7.  All of these jobs are 
seasonal and lend themselves to the “mixed” subsistence/wage economy, in which small-to-
moderate amounts of cash are provided at different times of the year by seasonal work and 
family sharing.   

 Saxman has an unemployment rate that is significantly higher than Ketchikan (22% 
compared to 7%) and a much lower per capita income ($15,642 compared to $24,290) – factors 
that would indicate unique economic circumstances.  Monteith (2007) at 7.

 Data from the Alaska Department of Fish and Game, Division of Subsistence shows an 
increase in harvest of subsistence resources for Saxman between 1990 and 2000.  Monteith
(2007) at 7.  That data also shows the importance of sharing among community members. As Dr. 
Monteith notes: “If Saxman were to lose its subsistence status, personal use permits would 
provide a way for residents to harvest their caloric needs but the harvester could not legally share 
the resources outside the household.” Id.  This could have a profound effect on the culture and 
way of life of the residents of Saxman.  “A loss or reduction of subsistence hunting and fishing 
opportunities would have a profound negative effect on Saxman’s food supply.  Wolfe (2007) at 
4.  As noted in the Report of the Alaska Native’s Commission (1994), Final Report, Vol. III at 4, 
if wild resources were to be denied to subsistence-dependent communities, “the inevitable result 
would be the deterioration of nutrition, public health3 and social stability – because the cost of 
buying, transporting and storing imported replacements would be impossible for local people, or 
even government agencies, to bear over time. The long-term consequence would not be 
starvation, but the gradual erosion and disappearance of many rural communities through out-
migration. . . . What is at stake . . . is the survival of human communities and cultures.”   

 When the Federal Subsistence Board made the initial rural determinations in 1990, 
Saxman was designated as a separate rural community from Ketchikan.  The purpose of the 
present decennial review is to consider these determinations with “an emphasis on what has 
changed since 1990.”  (Rural Determinations Decennial Review, Analysis of Communities and 
Areas, Office of Subsistence Management, June 23, 2006).  While Saxman has changed, like any 
community or culture, the changes only serve to emphasize that Saxman continues to be a 
separate and unique community in which subsistence remains very much a part of the mixed 
economy.  The people of Saxman continue to be highly reliant on fishing and hunting for their 
food supply.  See Wolfe (2007) at 4, and display economic relationships with the land regarding 
natural resources significantly different from their neighbors. Id. at 2; Wolfe and Fischer 2003 at 
79-81.

IV. The grouping criteria used for determining whether communities are socially, 
politically and economically integrated are arbitrary and scientifically unsound   

 In determining whether a specific community or area in Alaska is “rural”, the Board is 
required to follow the guidelines contained in 50 CFR § 100.15(a).  Under those guidelines, a 
community with a population of 2,500 or less shall be deemed to be rural unless it “possesses 
                                           
3 With the right rate of diabetes among the Native population in Alaska, there is concern that a reduction 
in the availability of subsistence foods will contribute to this problem.     
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significant characteristics of a non-rural nature, or is considered to be socially and economically 
a part of an urbanized area.”  50 CFR § 100.15 (a)(1).  Finally, the regulations provide that 
“[c]ommunities or areas which are economically, socially, and communally integrated shall be 
considered in the aggregate.” 50 CFR § 100.15 (a)(6).   Although not a statutory requirement, 
federal regulations provide that the rural/nonrural status of communities or areas will be 
reviewed every 10 years, beginning with the availability of the 2000 census data. 50 CFR § 
100.15(b).  The regulations require the FSB to make a determination about whether a community 
or area “has changed from rural to non-rural.” Id.   The regulations do not set out specific 
guidelines on how communities or areas should be evaluated for grouping with other 
communities.  The grouping criteria adopted by the FSB in 1990 when the initial rural 
determinations were made were: 1) Do 15% or more of the working people commute from one 
community to another? 2) Do they share a common school district? And 3) are daily or semi-
daily shopping trips made?    

 Acknowledging the shortcomings of the original criteria (see, e.g., Kruse, J. and V. 
Hanna, Assessment of the rural characteristics of Kenai Peninsula areas currently classified as 
nonrural under Federal Subsistence Management, Institute of Social and Economic Research, 
University of Alaska, Anchorage (1998), the Board adopted slightly different criteria for the first 
Rural Determinations Decennial Review.  The criteria adopted were:  1) Do 30% or more of the 
working people commute from one community to another? 2) Do they share a common high 
school attendance area? 3) Are the communities in proximity and road-accessible to one another?   

 The U.S. Fish and Wildlife Service, the lead agency for the Federal Subsistence 
Management Program contracted with the Institute of Social and Economic Research (ISER) at 
the University of Alaska Anchorage and Robert J. Wolfe, a socio-cultural anthropologist and 
former Research Director at the Division of Subsistence with the Alaska Department of Fish and 
Game, to develop methodologies for identifying rural and non-rural areas of Alaska for purposes 
of federal subsistence management.  They looked at a number of variables as potential factors, 
and in accordance with the overriding goal of using a minimal number of criteria that would 
clearly, effectively and defensibly distinguish between rural and nonrural populations; they 
developed two measures of primary rural concepts for use in identifying rural/non-rural 
populations:  country food production and population density.  See Methods for Rural/Non-Rural 
Determinations for Federal Subsistence Management in Alaska, Final Report, Analysis and 
Recommended Methodology (January 31, 2003) (Wolfe and Fischer 2003).  The issues 
surrounding the aggregation of populations for measurement and analysis were also discussed in 
some detail in that report at pages 47-59.   The FSB arbitrarily rejected these scientific methods 
of identifying rural and nonrural areas in Alaska, due to political pressure and the potential 
impact the criteria, if adopted, would have on the Kenai Peninsula. See Board Transcript, 
December 12, 2006 at 20 (Testimony of Victor Fischer); Monteith (2007) at 7.

 In his latest report specific to Saxman, Dr. Wolfe explains in detail why the FSB’s 
December 13, 2006, decision aggregating Saxman with Ketchikan was erroneous and why the 
FSB erred in relying exclusively on the three grouping criteria:  (1) proximity and road 
accessibility; (2) sharing a common high school attendance area; and (3) 30% of the working 
people commute from one community to another.  Dr. Wolfe has personally conducted 
subsistence research in Alaska since 1976, including work in southeast Alaska and on the 
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rural/nonrural determinations since the early 1980s.  He has published multiple scientific articles 
on subsistence and was the co-principal investigator, with Victor Fischer of the Institute of Social 
and Economic Research of the University of Alaska Anchorage, on methods for rural and non-
rural determinations for the federal subsistence management program in Alaska. 

 Dr. Wolfe correctly points out that Saxman is like many other small communities in 
Alaska that are geographically near communities with larger populations.  Wolfe (2007) at 3.
However, deciding whether such populations are rural or urban cannot be accurately determined 
by arbitrary rules of aggregation, but must be determined on a case-by-case basis with facts 
directly related to their rural or nonrural characteristics.  Id.  The rural-urban study by Wolfe and 
Fisher (2003) developed scientifically sound and rigorous measures of rural and nonrural status 
in Alaska.  It identified two factors that met those standards (population density and country food 
production) and two alternative methodologies for distinguishing rural and urban populations in 
Alaska for subsistence purposes.  The study tested these two factors by two methods, with a large 
set of communities to assess their performance in a real-world application.  The study concluded 
that the factors and methods performed well; they successfully distinguished communities and 
produced consistent classifications for most communities.   These methodologies avoided 
arbitrary preliminary aggregation steps and applied measures directly related to rural and non-
rural status.  As a result, a community was assessed using its own characteristics and not those of 
its neighbors. Wolfe 2007 at 3.  Under these methods, Saxman was found to be rural.   

 Dr. Monteith points out that the criteria used by the Board to determine grouping of 
communities are “out-dated techniques for determining community identity.”  Monteith 2007 at 
8-10.  These criteria are “based on research and theories used in the early 1900s.”  Id. at 8-9.  Dr. 
Monteith equates this to a contemporary nuclear physicist saying that the atom cannot be split 
and relying on that assumption to inform and dictate public policy on nuclear arms. Id.at 8.  In 
recent years, both sociologists and anthropologists have come to understand community identity 
and sense of place; “sense of place is recognized, not measured, and it is first recognizable on the 
community level.” Monteith 2007 at 9, citing Binder, R. and R. Speicher, “Valuing Community 
Identity within Federal Preservation Policy.” 

 Saxman represents a community that retains its rural character, despite being 
geographically close to Ketchikan. Wolfe 2007 at  4.  Such communities are described as co-
resident communities (Wolfe and Fisher 2003:  18, 56-59).  Examples of co-resident 
communities include the Amish and Old Order Mennonites who are distinctively rural, despite 
their proximity to the greater Pennsylvania population.  Another good example would be the 
Indian reservations that are in close proximity to larger populations – for example the Gila River 
Pima-Maricopa south of Phoenix.  No one would suggest that these two distinct populations are 
socially, politically and communally integrated.  The same is true for Saxman.  The grouping 
criteria ignore the cultural and historical differences between Saxman and Ketchikan.   

 The residents of Saxman maintain a clear rural land use pattern, and the community has 
been designated as rural since the passage of ANCSA.  In 1971, it was found to be a rural village 
for purposes of receiving benefits under the claims settlement.  See attached Affidavit of David S. 
Case; Board Transcript, December 12, 2006 at 95.  In the mid-1980’s it was designated “rural” 
for purposes of the subsistence preference under ANILCA, and again in 1990 under the Federal 
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Subsistence Management Program.  The assessment of Saxman and the Ketchikan-area in the 
2006 Rural Determination Decennial Review makes a clear case for why Saxman should not be 
included in the Ketchikan-area grouping.  No pertinent new information was presented during 
the various hearings and Board meetings that would lead to its reclassification as nonrural.
Saxman lost its status purely because of an arbitrary administrative step of relying solely on high 
school attendance and commuting information to administratively link Saxman as part of 
Ketchikan.  Rather than looking at the unique characteristics that demonstrate that Saxman 
remains a separate, distinct rural community, where the majority of the residents choose to 
continue to live a subsistence way of life, the FSB rigidly applied three criteria to find Saxman 
should be grouped with Ketchikan and rejected all other relevant evidence to the contrary.  Its 
decision was arbitrary, capacious and a violation of Title VIII of ANILCA.  Saxman remains 
today, as it was in 1990, a separate, geographically-distinct community from Ketchikan. 

V. The rigid application of the three factors used by the Board to group Saxman 
with Ketchikan violates Title VIII of ANILCA 

 Title VIII of ANILCA requires that rural Alaska residents be given priority for 
subsistence uses of fish and wildlife on the Federal public lands.  The term “rural” is not defined 
in the statute.  While the legislative history of ANILCA mentions four cities (Anchorage, 
Fairbanks, Juneau and Ketchikan) as examples of non-rural places, S. Rep. No. 96-413, 96th

Cong., lst Sess. 233 (1979), even then it is not entirely clear what Congress intended when it 
named those cities.  It could well have meant, consistent with the approach taken by the U.S. 
Bureau of the Census at the time, to exclude the rural portions of those cities.  The Census 
Bureau excludes from the definition of “rural” those persons living in the rural portions of 
extended cities.  U.S. Department of the Census, 1980 Census of Population, Vol. 1, ch. B, Part 3 
at A-2.   In 1980, the Census Bureau also included in the rural population that segment of the 
urban population who live in “an area with a population density of less than one hundred (100) 
persons per square mile, if the area covers at least twenty-five square miles.”  Id. at A-3.  Clearly, 
large portions of each of the four cities identified by Congress as non-rural would qualify as 
“rural” under the Census Bureau definition.  Moreover, federal agencies use varying criteria for 
classifying rural in administering their programs.  In general, these definitions are geared to 
accomplish the purpose Congress intended when it enacted the legislation.  While there is 
certainly a component that looks at population, there are other indicators of rural communities.   

 The only court decision to address the definition of “rural”, as that term is used in 
ANILCA, did so in the context of the State of Alaska’s definition of rural -- which eschewed a 
rational definition of rural in order to exclude the entire Kenai Peninsula.  Kenaitze Indian Tribe 
v. Alaska, 860 F.2d 312 (9th Cir. 1988), cert. denied, 109 S.Ct. 3187 (1989).  In rejecting the 
State’s definition, the court of appeals held that “the term rural is not difficult to understand – it 
refers to areas of the country that are sparsely populated.”  The Court cited a number of 
definitions of rural, ranging from that used by the Census Bureau (places with a population of 
less than 2,500) to one used by Congress in the National Housing Act of 1949, 42 U.S.C. 1490, 
as amended November 28, 1990, Pub. L. No. 101-625, Title VII, §715, 104 Stat. 4296.  In the 
latter case, rural was defined to include communities with a population of up to 25,000 that are 
not part of a SMSA if there is a serious lack of mortgage credit for lower and moderate-income 
families.   
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circumstances in Alaska with regard to social networks and economies, the grouping factors 
adopted by the FSB cannot possibly be the determining factors in every case – and especially not 
for a community like Saxman.   

 It was arbitrary for the FSB to rely on the fact that some people in Saxman work outside 
of Saxman and that Saxman does not have its own high school.  Those are but two factors to 
consider – they are not the end of the evaluation.  As Dr. Wolfe points out,  

High school attendance is a poor indicator of whether a community is socially, 
politically, or economically separate from its neighbors.  The presence of a local 
high school depends on contingencies such as the size and income of a 
community.  Before the 1970’s, most small rural Alaska villages lacked high 
schools.  They were required to send high school students outside their local 
communities, a situation legally challenged and changed following the Molly 
Hootch decision.  Saxman, with a population of 422 people in 2006, still sends 
small numbers of high school students to nearby Ketchikan.  This is an indicator 
that Saxman is not large or rich enough to have a separate high school for its 
students.  It is an arbitrary factor for assessing the separateness of the Saxman 
community for a rural determination.   

Wolfe 2007 at 2. See also Monteith 2007 at 11.  The FSB failed to acknowledge that the 
community of Saxman administers some of its own Federal education programs, including Head 
Start and after school tutoring programs.  Id.  The Board also failed to take into consideration the 
significantly high dropout rate for Saxman students – which may be an indication of unique 
social issues for Saxman.  Id.

 As for commuting patterns for wage employment, while sometimes used as an indicator 
of the boundaries of urban areas in the United States (Wolfe and Fisher 2003:  55-56, 121-124), 
that is only one factor among many than can be used to determine if Saxman qualifies as a 
distinct community for rural subsistence purposes.  More common indicators of a community’s 
distinctiveness are:  municipal boundaries, the presence of separate governments, distinctive 
local histories, and distinctive socioeconomic systems.  Id. at 2.  “Wage employment by itself has 
never been found to be a good indicator of a population’s urban or rural status, as most of the 
employed rural population in the United States are engaged in wage employment, rather than in 
farming or other forms of food production.”  Id. In fact, Saxman residents have historically 
migrated out of the community for work.  The use of employment outside of Saxman ignores the 
array of published literature for almost fifty years regarding dual wage-subsistence economies in 
Alaska. Monteith 2007 at 12.  “One could argue that the quintessential subsistence hunter-fisher 
in Alaska is usually a seasonal laborer who migrates out of the community for work.”  Id.

 The Saxman employment data relied upon by the FSB was misleading and possibly 
inaccurate.  As Dr. Monteith points out, the “rural-urban commuting area (RUCA) codes are 
developed at the zip code level nationally using the 30% commuting standard (Decennial Review 
2006:5).  Saxman and Ketchikan have the same zip code, and at least some Saxman residents 
maintain post office boxes in Ketchikan.  Monteith (2007) at 11-12.  Dr. Monteith has identified 
other data analysis errors or research errors in his report. The actual numbers show that only 
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14% of the total population of Saxman seeks employment outside of the community, id., which
means of course that the vast majority of residents do not.

 Steve Wade, Economic Development Specialist for the Business & Economic 
Development Department of Central Council Tlingit & Haida Indian Tribes of Alaska, points out 
in his statement entitled “Methodology Variations in Demographic Analysis of Southeast Alaska 
Communities,” points out the dangers of relying on statistics when dealing with very small 
numbers.   

Because of the large percentages of Native peoples choosing a traditional 
subsistence lifestyle, combined with the historically high 
unemployment/underemployment and lack of employment opportunities (the 
latter two contributing to discouraged workers who leave the workforce and are 
no longer counted as unemployed), statistics traditionally used in urban and 
traditional non-native communities fail to show the true economic conditions.  
With fewer workers counted in the labor force, small changes to the “counted” 
number have significant skewing effects on any data derived from their use.  
Examples of this can be found throughout the Southeast, where unemployment 
rates are counted at around 15-19 percent, but where 60-80 percent of adults aged 
16 and older are not counted in the workforce.

In Saxman, where the total population is low to begin with, the workforce statistics are 
significantly distorted. Id.

VI. The Final Rule adopted by the Federal Subsistence Board does not comply with 
the notice and comment provisions of the APA 

 The Administrative Procedure Act’s (APA), 5 U.S.C. § 553 (1982) requirement that an 
agency provide notice and an opportunity to comment on a proposed rule is basic to 
administrative law and the right to due process. The purpose of proposed rulemaking is to 
“provide an accurate picture of the reasoning that has led the agency to the proposed rule,” so 
that interested parties can contest that reasoning if they wish. Connecticut Light & Power Co. v. 
Nuclear Regulatory Commission, 673 F.2d 525, 530 (D.C. Cir.), cert. denied, 459 U.S. 835 
(1982).  Under the APA, the agency notice must be sufficient to fairly apprise interested parties 
of the substance of the proposed rule.  While an agency may promulgate a final rule that differs 
in some particulars from a proposed rule in response to new data or to comments on the proposed 
rule, e.g., National Cable Television Association v. FCC, 747 F.2d 1503, 1507 (D.C. Cir. 1984), 
the final rule must have been foreshadowed or been a “logical outgrowth” of the rulemaking 
proposal.  “Whatever a “logical outgrowth” might include, it certainly does not include the 
agency’s decision to repudiate its proposed interpretation and adopt its reverse.” Environmental 
Integrity Project v. EPA, 425 F.3d 992 (D.C. Cir. 2005).  When an agency publishes a notice 
seeking comments on a proposed rule and then fundamentally changes the rule, it is obliged 
under the APA to give notice of the revised rule and allow another opportunity for public 
comments.
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 In this case, residents of Saxman were denied an opportunity for meaningful comment, 
since the final rule departed radically from the proposed rule.  In December 2005, the Board 
identified Saxman as a community that would receive further staff analysis.  The June 23, 2006, 
Rural Determinations Decennial Review:  Analysis of Communities and Areas as Assigned by the 
Federal Subsistence Board provided the requested staff analyses.  Based on a review of 
community information concerning Saxman, input from the SERAC, from the OSM staff and the 
affected public, the FSB published a proposed rule on August 14, 2006, finding that Saxman 
should not be grouped with the Ketchikan area.  The proposed rule included the following 
rationale: 

Even though the grouping criteria would indicate including 
Saxman with the Ketchikan Area, social and economic 
characteristics indicate that Saxman should not be grouped in the 
Ketchikan Area.  Saxman is a small, close-knit community that is 
socially and politically separate from Ketchikan.  The residents of 
Saxman have two distinct entities to separate themselves from 
Ketchikan, the traditional government (Organized Village of 
Saxman) and the municipal government (City of Saxman).  
Socioeconomic indicators suggest distinctions between the two 
communities.  For example, Saxman has a higher unemployment 
rate, lower per capita income, higher percentage of residents below 
the poverty level than those found in Ketchikan, and a 70 percent 
Native population.  Another distinguishing characteristic of the 
community is that Saxman residents depend much more heavily on 
the harvest of subsistence resources.  Saxman’s average per capita 
harvest of 217 pounds is substantially more than has been 
estimated for the Ketchikan area.  Thus, while the grouping criteria 
lead to including Saxman with the Ketchikan area, the unique 
socioeconomic characteristics of Saxman suggest that it should 
remain separate from the Ketchikan Area.  

72 Fed. Reg. 46416, 46420 (August 14, 2006). After the publication of the proposed rule, the 
FSB held public hearings in Ketchikan and Saxman on September 25-26, 2006.5  The hearings 
expressly responded to the proposed rule.  Because the proposed rule did not aggregate Saxman 
with Ketchikan, the issue of aggregation or the unique characteristics of Saxman were not fully 
addressed at the Saxman and Ketchikan hearings and many people may have decided to forego 
the hearing given that the proposed rule maintained the status quo.  Instead the testimony at the 
Saxman hearing was primarily focused on the rural characteristics of the community and the 
residents’ dependence on subsistence uses.  The testimony received in both Ketchikan and 
Saxman overwhelmingly supported maintaining Saxman’s rural status.  Neither the written 
comments submitted on the proposed rule nor the testimony presented at the hearings provided 
new, compelling information that had not already been considered in developing the proposed 
rule.  Neither the record of the public hearings nor comments received on the proposed rule, nor 

                                           
5 Of concern to the people of Saxman is the fact that only three of the six members of the Federal Subsistence Board 
who make the decision to group Saxman with Ketchikan actually came to the hearing in Saxman (Board Members 
Oviatt, Gottlieb and Bschor).    
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the technical analyses prepared by OSM staff, pointed to a conclusion with respect to Saxman 
that differed from that presented in the proposed rule published on August 14, 2006.   

 It was not until the day before the December 12-13, 2006, final FSB hearing in 
Anchorage that anyone from Saxman received any information that their status was likely to 
change.  Not even the SERAC was told that the “majority” staff report recommended 
aggregating Saxman with Ketchikan.  On December 11, Mr. Lee Wallace, President of the 
Organized Village of Saxman and a member of the SERAC was given a copy of the staff 
committee majority recommendation calling for aggregating Saxman with Ketchikan and 
classifying the area as non-rural.  He had very little opportunity at that point to prepare his own 
comments on this new recommendation.  The residents of Saxman, who will lose the right to 
hunt and fish under Federal subsistence regulations, had no opportunity to present testimony to 
the Board since it was too late to mount a defense to the new recommendation. The SE Regional 
Advisory Council Chair first saw the new majority recommendation when he arrived at the 
Board meeting on December 12, 2006.  The change in classification of Saxman at the eleventh 
hour meant that the SE RAC, like the public, was not given an opportunity to review and provide 
meaningful input on the question of the aggregation of Saxman with Ketchikan, or review the 
evidence on which the Board based its new conclusion.   

 The FSB cannot argue that the sudden about-face with respect to Saxman was the result 
of public comments or new information, since the overwhelming majority of comments 
supported Saxman as a separate rural community.   The FSB does not have carte blanch to 
establish a rule contrary to its original published proposed rule.  Otherwise an agency could 
simply propose a rule and state that it might change that rule without alerting any of the affected 
parties to the scope of the contemplated change, or its potential impact and rationale, or any 
alternatives under consideration. Because the final rule in this case was a complete reversal of 
the proposed rule, the FSB failed to give the public, especially the residents of Saxman, who are 
dependent upon subsistence, adequate notice and an opportunity to respond to the new rule.  
Accordingly, the FSB should rescind its decision to aggregate Saxman with the Ketchikan area, 
and give the public, the SE RAC and the people of Saxman an opportunity to present evidence 
demonstrating that Saxman should not be grouped with the Ketchikan area.

VII. The Board violated 16 U.S.C. §3115(c) by failing to give deference to the 
recommendations of the Southeast Regional Advisory Council  

 The Board’s failure to follow the Southeast Alaska Regional Advisory Council’s 
recommendations that Saxman retain its rural status is a violation of Section 805(c) of Title VIII 
of ANILCA.  Section 805 mandates the formation of regional councils to implement Congress’ 
intent.  Section 801(5) provides “that an administrative structure be established for the purposes 
of enabling rural residents who have personal knowledge of local conditions and requirements to 
have a meaningful role in the management of fish and wildlife and of subsistence uses on the 
public lands in Alaska.”  Section 805 implements this purpose first by granting the RACs the 
specific authority under section 805(a)(3)(A) for “review and evaluation of proposals for 
regulations, policies, management plans, and other matters relating to subsistence uses of fish 
and wildlife within the region.”  Under section 805(a)(3)(D), the RACs are also authorized to 
prepare an annual “report” that is to include recommendations on a strategy for the management 
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of fish and wildlife populations within the region to accommodate subsistence uses and needs, 
including those concerning policies, standards, guidelines and regulations to implement the 
proposed strategy.   

 Section 805(c) requires the Secretary to defer to RAC recommendations for several 
purposes. The statute provides that the Secretary: 

In performing his monitoring responsibility pursuant to section 806 and in the 
exercise of his closure and other administrative authority over the public lands, 
shall consider the report and recommendations of the regional advisory councils 
concerning the taking of fish and wildlife on the public lands (emphasis added). 

 Section 805(c) then requires the Secretary to follow the recommendation of any RAC 
unless he determines that it is not supported by “substantial evidence, violates recognized 
principles of fish and wildlife conservation, or would be detrimental to the satisfaction of 
subsistence needs.”  If a RAC recommendation is not adopted by the Secretary, in this case the 
FSB acting on behalf of the Secretary, the FSB is required to set forth the factual basis and the 
reasons for the decision. Id.

 Although the FSB sought comments and input from the various RACs in the rural 
determinations decennial review, it took the position that their recommendations were not subject 
to the deference afforded to RAC recommendations under Section 805(c) of ANILCA.  The only 
court decision addressing the deference issue is Safari Club International v. Demientieff, No.
3:98cv0414 (D. Alaska)( Order on Motion for Summary Judgment, filed 6/12/06) at 12-13. There 
the district court held that the regulation establishing designated seats on the RACs for sport and 
commercial users was not subject to 805(c) deference because the regulation did not relate to the 
“taking and uses of fish and wildlife on public lands.”  The 70/30 rule at issue in Safari Club is 
quite different from the determination on rural status at issue in this case.  The decision as to 
whether a community is rural or nonrural goes to the very heart of the subsistence program.  It is 
critical to whether residents of a community are eligible to participate at all in subsistence 
hunting and fishing under the federal subsistence regulations. Only rural residents can “take” fish 
or wildlife under federal subsistence regulations.

 Congress intended the system of regional advisory councils to serve as the major 
mechanism to ensure local and regional participation in making decisions that affect subsistence 
uses of fish and wildlife on federal lands. The SE Regional Advisory Council members have 
local knowledge that is vital for understanding the community of Saxman, and applying the rural 
determination facts and criteria to the community.  Yet, the SE RAC’s recommendation to retain 
Saxman’s rural status was rejected.  That was a violation of Section 805(c) of ANILCA.   

VIII. The Board’s Decision to group Saxman with Ketchikan Appears to have been 
Improperly influenced in violation of the APA   

Decisions of an administrative agency must be made by the body in which the law vests 
the power of decision. United Sates ex rel. Accardi v. Shaughnessy, 347 U.S. 260, 267 (1954).
The decision cannot be dictated by someone else.  Id.  In this case, the decision to aggregate 
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Saxman with Ketchikan required a vote of at least four of the six members of the Federal 
Subsistence Board.  A tie vote (3-3) would have left the existing regulation with respect to 
Saxman in place.  Both Chairman Michael Fleagle and the representative from the BIA, Niles 
Cesar expressed their intention to vote against grouping Saxman with Ketchikan. See Board 
Transcript 193-94 (Cesar) and 195-96 (Fleagle).  It is apparent from her statements throughout 
the public testimony and during the Board’s deliberations that Judy Gottlieb, representing the 
National Park Service, also favored retaining Saxman’s rural status.  TR. at 191-192, 194.  For 
example, with respect to the grouping, Ms. Gottlieb stated:

. . . these three factors that we use for grouping, those were used to assist us in 
wrapping our arms around the concept of aggregation.  And for most of the 
circumstances, most of the areas we looked at, I think those three factors are 
adequate.  But I have to question . . . whether [they are] sufficient indicators to 
accurately make our determination today on whether Saxman should be grouped.  
Our regulations do give us some flexibility to examine the unique social and 
economic circumstances as stated in the proposed regulation.   These 
characteristics or maybe further information that we need can help add further 
definition and meaning to our conclusions today, and we kind of just applied some 
of that flexibility just in our Kodiak decision. 

TR. 191-192.  Ms. Gottlieb continued by cataloging the many facts about Saxman that 
demonstrate that it is a distinct and separate community from Ketchikan.  She noted Saxman’s 
separate governments, its low population density, the high school drop out rates of Saxman 
students, the high unemployment rate in Saxman, low wages and low per capita income  --  all 
indicators of Saxman’s rural status.  She concluded by stating “there’s really quite a difference in 
the level of sharing and receiving between residents of Saxman and Ketchikan.  From the two 
surveys that were mentioned, Ketchikan receives resources 61.2 percent, in Saxman it [is] 91.8 
percent, and in Ketchikan people give 33.9 per cent and in Saxman the number of people giving 
is 69.9 per cent.”  TR. 192.  A little later in the deliberations, Ms. Gottlieb also noted that “little 
has changed in terms of the data relevant to the guidelines and the grouping and the status 
regarding Saxman.”  TR. 194.   She again stressed the need for flexibility in terms of the 
application of the grouping criteria. Id.

 At this point, the clear perception was that the National Park Service, the BIA and the 
Chair would all be voting to retain Saxman’s rural status.  See, e.g., Affidavit of David S. Case. 
Before taking a vote on the motion to aggregate Saxman with Ketchikan, the Chair abruptly 
called for a break.  TR. 196.  Following the break, Ms. Gottlieb, despite her earlier comments in 
opposition to grouping Saxman with Ketchikan, voted in favor of the aggregation.  Her 
explanation could lead one to conclude that she was unduly pressured during the break to vote to 
change Saxman’s status.  Case Affidavit at 3-4.  As observed by members of the public, Ms. 
Gottlieb received a telephone call immediately before returning from the break, and afterwards, 
only reluctantly voted in favor of aggregating Saxman with the Ketchikan area – directly 
contrary to her previous statements in support of retaining Saxman’s independent status.  The 
sole justification given for her vote was as follows:   
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 Well, I guess from the current legal advice that we’re hearing it appears as though 
we have to follow the court’s direction regarding the Kenai Kenaitze case and be 
cautious on how we do this.

TR.198.  As noted by David Case, nothing in the legal advice given the Board during their 
deliberations (Tr. 172-175 (Goltz); 182 (Ustasiwski); 188-189 (Goltz) referred to the Kenaitze
case, so it appears from the transcript that the justification of Ms. Gottlieb’s change of opinion 
came about as a result of direction provided by some outside source and not as a part of the 
Board’s deliberations.  Case Affidavit at 4.   In any event, to the extent Ms. Gottlieb’s decision to 
group Saxman with Ketchikan was based on the Kenaitze case, it was erroneous since, as 
discussed earlier, nothing in that decision requires aggregation of communities.  Thus, the 
Board’s interpretation of the applicable law or regulation was in error, warranting 
reconsideration.

 The concern expressed by Keith Goltz, a staff attorney in the Office of the Solicitor for 
the Department of the Interior during the deliberations was that a decision to exclude Saxman 
from the Ketchikan area would be difficult to defend.  He based his opinion primarily on the 
visual effect presented when one looks at the map of the area (contained in Analysis of 
Communities and Areas, June 23, 2006 at 62) showing Saxman “surrounded on all four sides by 
an urban area.”  TR.  172.6   The second issue for which Mr. Goltz expressed concern was with 
consistency of application of the criteria.  There was no mention of the Kenaitze case.

 We also believe extreme pressure and administrative direction were placed on the Office 
of Subsistence Management staff to change their analysis of Saxman only days before the 
Board’s December 12-13 meeting in Anchorage.  The SERAC learned that meetings were held at 
which Board members were urged by Department of Interior officials to vote in a certain way.  
Mr. Niedig, Special Assistant to the Secretary of the Interior for Alaska met with the National 
Park Service shortly before the December Board meeting to encourage a vote to aggregate 
Saxman with Ketchikan.  As noted above, the National Park Service’s vote was critical to the 
decision to aggregate Saxman with Ketchikan.   

 The Constitution of the United States guarantees “no person shall be deprived of life, 
liberty, or property without due process of law.”  Guenther v. C.I.R., 889 F.2d 882, 884 (9th

Circuit. 1989).  The essential ingredients of procedural due process necessarily include notice 
and an opportunity to be heard before an impartial and disinterested decision maker.  The basic 
purpose of due process is to preserve “both the appearance and reality of fairness” in all 
proceedings, “’ generating the feeling, so important to a popular government, that justice has 
been done.’” Marshall v. Jerico, Inc., 446 U.S. 238, 242 (1980) (quoting Joint Anti-Fascist 
Committee v. McGrath, 341 U.S. 123, 1732 (1951).  As noted by the Ninth Circuit in Greene v. 
                                           
6 Anyone who has visited Saxman knows that once you drive south past the IGA grocery store, the area changes and 
around the bend past the Coast Guard station it clearly begins to “feel” different from Ketchikan. After you leave the 
Coast Guard station you are bordered by the Tongass Narrows on the right and high mountains on the left.  There are 
houses mainly on the water side; Saxman is a “pocket” along the road where the land is lower and there’s room for 
the village and some upland houses.  Unlike the north end of the island, the mountains to the south around Saxman 
make the surrounding “nonrural” area uninhabitable.  Dave Jensen (Tr. 174-175) attempted to make the point that 
Saxman is not surrounded by an urban area.  The current nonrural land surrounding Saxman is really just mountain 
tops.
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Babbitt, 64 F.3d 1266, 1275 (9th Cir. 1995), “[i]nformal decision-making behind closed doors and 
with an undisclosed record is not an appropriate process for the determination of matters of such 
gravity.”  The Greene case involved an ex parte meeting that occurred between the Assistant 
Secretary Ada Deer, the decision-maker, and a government attorney for the BIA prior to a 
decision on affording federal recognition to the Samish Indian Tribe.  The Court concluded in 
that case that the government’s ex parte contacts with the decision maker rendered the 
proceedings fundamentally unfair and violated the Samish Tribe’s Fifth Amendment due process 
rights.  If off-the-record meetings or executive session discussions took place between 
Department of Interior employees and members of the Federal Subsistence Board to convince 
Board members to vote to aggregate Saxman with Ketchikan, it was a violation of the APA and 
the due process rights of the people of Saxman.  While we do not know for certain that 
instructions were given to the National Park Service Board member, or what sort of meetings 
took place prior to the Board meeting, but there is certainly an appearance that the decision-
making is happening outside the public process.     

IX. Conclusion

 For the reasons outlined above, and in accordance with 50 CFR § 100.20(d), the 
Organized Village of Saxman and the City of Saxman ask that the FSB grant its request for 
reconsideration.  On reconsideration, the FSB is urged to find that Saxman is a separate rural 
community that is not economically, socially or communally integrated into the greater 
Ketchikan area.   The great weight of the available evidence demonstrates that Saxman should 
not be aggregated with Ketchikan, but should remain for purposes of Title VIII of ANILCA, a 
“rural” community.       
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Saxman Rural Determination 

Daniel Monteith, Ph.D.
720 4th Street. Douglas, Alaska 99824 

July 2, 2007 

Biographical Statement and Relevant Research 

My name is Daniel Monteith, I am currently employed as a professor of anthropology at 
the University of Alaska Southeast.  I submit these comments as an independent researcher.  The 
following document is based on my own independent research and in no way represents any 
official position of the University of Alaska.  I hold a Ph.D. in cultural anthropology from 
Michigan State University with a specialization in subsistence, economic anthropology and 
ethnohistory.  My dissertation specifically was a tribal history of the Tongass Tribe.  The focus 
of this research was the continuous social and economic identity of the Tribe.  My dissertation 
work began in Saxman and my preliminary interests were the social and economic importance of 
subsistence to the community.  I have lived in Saxman for over three and a half years and 
Ketchikan another six and a half years during which time I conducted extensive ethnographic 
fieldwork and became very familiar with both communities.   

I have conducted research in Alaska for over twenty-five years.  In the early 1980s I was 
involved in the commercial fishing industry in Bristol Bay.  I received a Bachelor’s degree and 
Master’s degree at the University of Chicago.  My Masters thesis at Chicago examined the 
commercial fishing industry in Bristol Bay.  Since that time I have continued to gain knowledge 
about the commercial fishing industry in Southeast Alaska as a deckhand on a commercial seine 
boat and around Kodiak as a Halibut long-liner.  I have participated in hunting, fishing, and 
gathering activities with Alaska Natives from communities like Sitka, Angoon, Hoonah, Yakutat, 
Kasaan, Ketchikan, and Saxman.  Both my practical ethnographic experience and my scholarly 
background have given me a great deal of knowledge about subsistence and resource use in 
Alaska.

Abstract

On December 13, 2006, the Federal Subsistence Board made a decision to change the 
status of the community of Saxman from a “rural” to “non-rural” community.  The criteria for 
grouping Saxman with Ketchikan are arbitrary, limiting, politically charged, and weak science.  
Specifically, the criteria used by the Board to represent community aggregation and grouping are 
based on outdated sociological theories and concepts.  Moreover, the criteria are different from 
data used by other federal agencies when evaluating rural status.  Finally the criteria used by the 
Board ignore input provided by leading researchers from the Institute of Social and Economic 
Research of the University of Alaska.  The Board’s research and data clearly lacks any peer 
review process. This fact calls into question the validity and legitimacy of its findings from a 
scientific perspective. 



RFR 07-06

Final Rule and Requests for Reconsideration of 
Decennial Review of Rural/Nonrural Determinations by the Federal Subsistence Board130  

  Saxman is a rural community that has maintained a historical and contemporary 
independent, autonomous, and continuous political, social, and economic identity.  This report 
will outline the unique and autonomous identity of Saxman and its reliance upon subsistence for 
both its social and economic well-being.  The importance of subsistence to the cultural fabric of 
the community of Saxman is something that can not be replaced by millions of dollars of state 
and federal social programs and grants.           

Ethnographic Information for Saxman 

The Board in their analysis and research did not consider historical ethnographic data.
The preponderance of ethnographic and historical evidence suggests that the two communities of 
Saxman and Ketchikan have very unique cultural, social and political identities.  Many of the 
residents of Saxman are the modern day descendants of the Cape Fox Tribe or Sanya Kwaan and 
the Tongass Tribe or Taanta Kwaan.  According to several anthropological sources the Sanya 
Kwaan and the Taanta Kwaan are two of the southernmost tribes or geographic divisions of the 
Tlingits (Swanton 1908:396-397; Emmons 1991:9; Olson 1967: Krause 1979; Monteith 1998).
This study utilizes primary archival sources, original ethnographic sources, and Native oral 
narratives and histories to develop the presence of and identity of two distinct communities in 
southern Southeast Alaska. 

The Sanya Kwaan and Taanta Kwaan territory stretched from Portland Canal, the Nass 
River, and Dixon Entrance in the south to the Unuk River and Lincoln Rock in the north.  To the 
west and north there were other Tlingit kwaans such as the: Heenya Kwaan, Kuiu Kwaan,
Klawak Kwaan, and the Stikine Kwaan.  Other neighboring linguistic groups were the Nishga, 
Tsetsaut, Kaigani Haida, and Northern Coastal Tsimshian.  There is evidence in the oral 
narratives and genealogies about inter-marriage between the Sanya Kwaan and Taanta Kwaan
and with the other neighboring groups.  Just about all of the above mentioned groups may be 
represented by at least one family in Saxman if you were to trace their genealogy back to the 
historic and the pre-Euro-American contact period. 

Within each kwaan there are usually several clans.  The major clans of the Sanya Kwaan
are: Kiks.adi, Neix.adi, and Teikweidi.  The major clans among the Taanta kwaan are: 
Ganax.adi, Teikweidi, and Dakl’aweidi.  Each of the clans had several house groups.  At the 
historic villages each of these kwaans had over fourteen clan houses.

The Sanya Kwaan and Taanta Kwaan were well documented during the 1800s in many 
historical and archival sources before each of the tribes moved to Saxman and Ketchikan.  
Archeological investigations suggest a great deal of continuity of occupation in certain areas of 
southern Southeast Alaska.  Radiocarbon dates from specific sites suggests both kwaans or tribes 
have been in the area for hundreds if not thousands of years (Langdon 1979; Wooley and 
Haggarty 1989; Monteith 1998). 

Prior to the United States purchase of the administrative rights to Alaska from the 
Russians, these two Tlingit kwaans were key players in the politics and economics of southern 
Southeast.  Some of the hit satees or clan leaders were acknowledged and given diplomatic 
awards by the Russian government (Dunn 1836; BCP 1903; Dean 1993; Monteith 1998).  The 
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Tongass in particular have two kooteeya or poles that commemorate the interaction between 
Euro-Americans prior to and leading up to the United States period.  The Proud Raven Pole tells 
the narrative of one of the first Tongass people to encounter a European sailing expedition.  The 
Seward Pole tells the narrative about the koo.eex or potlatch that Chief Ebbits held for the 
Secretary of State of the United States, William Seward and his party of dignitaries who visited 
Alaska.  These poles serve as legal documentation in Tlingit culture and as a way of verifying the 
oral narrative and legal claim or deed to the land.  The original poles were erected and a koo.eex 
was held at the village on Tongass Island.  These narratives and claims have been rededicated 
and the poles were reproduced and are displayed in the Saxman Totem Park today.   

In 1868, just as the United States was establishing a fort on Tongass Island a business 
man and entrepreneur by the name of Emil Teichmann traveled to Southeast Alaska.  His 
writings give us one of the few original first hand accounts of the Tongass and describes life at 
the new military post as it was being constructed (Teichmann 1963).  While Teichmann was 
visiting the Fort and Tongass village he hired a Tlingit boat pilot who would assist him as 
navigator and Tlingit interpreter on his journey all the way to Sitka (Monteith 2006). 

In 1881, Aurel Krause traveled to Alaska on a scientific expedition with the Geological 
Society of the Bremen.  Krause was one of the first individuals to do systematic ethnographic 
studies of the Tlingit.  Krause documents both the Cape Fox and Tongass tribes as separate and 
distinct tribes.  In 1886, Professor S. A. Saxman was put in charge of the public school on 
Tongass Island.  During the winter of 1887 Saxman and Louis Paul went in search of a new 
location for a village and school.  Both individuals disappeared on an excursion traveling north 
of Tongass Island.

The events leading up to the Tongass relocating to Ketchikan actually began five to six 
years before the Tongass [and Cape Fox] resettled at their old fishing grounds called Kich 
x’aan.  They had fished the Ketchikan Creek, and it was owned, at that point, by 
Geetwein of the Ganax.adi clan (Leer 1978:20-23).  Ethnographic sources state that the 
Tongass had established a fort at Ketchikan and lived there during a major battle with the 
Tsimshian during the proto-historic period (Olson 1967).  In 1888, the Tongass Packing 
Company began operation on Tongass Narrows near the mouth of Ketchikan Creek 
(Monteith 1998:172)  

 From 1893 to 1895 the Taanta Kwaan and Sanya Kwaan began to relocate near 
Ketchikan Creek.  According to territorial missionary and educator Sheldon Jackson, the “Cape 
Fox and Port Tongass natives had been clamoring for a missionary” (Jackson 1896:1432).  Oral 
narratives by both Tongass and Cape Fox elders state that there were many who were interested 
in the promise of a new church but many others were interested in the promise of a school for the 
children and medical attention and smallpox vaccines for the young.  “By the early 1890’s, the 
Tongass people were ravaged by waves of epidemics of infectious diseases. Even as late as the 
1860’s, there had been a smallpox epidemic.  With no permanent mission being located on 
Tongass since 1886, there must have been a significant number of new infants who had not been 
vaccinated for smallpox” (Monteith 1998:174).  Many Tlingits were also dying from tuberculosis 
and measles.  The Episcopalian Church established a church and mission school near Ketchikan 
Creek.  Miss Edwards was in charge of the first Ketchikan mission school.   
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While many of the Tongass people settled in Ketchikan many of the Cape Fox people 
located about two and a half miles south of the creek.  In 1895, as the community south of 
Ketchikan was being constructed the Presbyterian missionaries established a church and school 
and named the new community after S. A. Saxman.  The school teacher for the new Saxman 
school was J.W. Young.  Over the next few years in his reports to Jackson (1896) he wrote that 
there were 31 children enrolled in the school by 1895.  However, Young complains about the 
attendance of children in the schools because the families would head off with their parents on 
subsistence activities.  Moreover as early as 1897 Young writes about the loss of students when 
several of the Saxman people went to Dyea to get seasonal jobs as packers for the miners going 
to the Yukon gold rush.  Thus the temporary out migration for seasonal jobs has been a long 
standing historical practice that is as old as the modern day community of Saxman. 

On May 4, 1907, an Executive Order was issued reserving 40 acres of land at the Indian 
Village of Saxman for the purposes of a school.  This reserve was surveyed and segregated by 
U.S. Survey 920.  Therefore, beginning as early as 1907 the boundaries of Saxman began to be 
clearly delineated politically and legally.

On October 26, 1929, an election for incorporation of the City of Saxman occurred and 
balloting for trustees was as follows:  Henry Denny Jr. 32, C. T. Johnson 27, Peter McKay 26, 
Johnny Jackson 15, Paul Jacobson, Henry Denny Sr. 6, Jack Long 2, and Johnny K. Williams 1.  
The matter of Second Class incorporation for the village of Saxman was filed in District Court 
for the District of Alaska, Division number one, Ketchikan.  Judge Justin W. Harding signed and 
certified the incorporation of Saxman as a second class municipality on January 22, 1930 (Paul 
1951).

Esther Shea, a Tongass elder who was born in Boca De Quadra in 1919 and grew up in 
Saxman wrote about the subsistence trips her family would make to the Chickamin River 
(Teikweidi clan territory).  Her mother was Alice Harris (Teikweidi) and her father was Richard 
Harris (Kik’s.adi).  Her recollections and memories of going to fish camp in the late summer and 
early fall were recorded in a pamphlet printed by Ketchikan Indian Corporation (Shea n.d.).  By 
the time she was a teenager she was relocated to Sitka to attend boarding school at Sheldon 
Jackson.

Viola Garfield, an anthropologist, did a great deal of fieldwork work among the Tongass 
and Cape Fox and her ethnographic notes provide rich documentation about the poles that were 
rededicated and reproduced by the Native Civilian Conservation Corps carvers for the 
communities of Saxman and Ketchikan (Garfield n.d.).  The reproduction of historic poles from 
the various historic village sites of the Tongass and Cape Fox did more than just perpetuate the 
memory of the poles and oral narratives but according to Tlingit culture and law it rededicated in 
a sense, the legal title and claims represented by the poles (Garfield 1961; Monteith 1998).  The 
poles and the histories behind the poles represent in Tlingit culture unique at.oow or clan 
property.

Both of these communities developed separate totem parks.  The totem park in Saxman 
has become an important part of heritage tourism today and has a carving center which has been 
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integral in perpetuating, teaching, and encouraging younger artists.  The totem park and the 
carving center in Saxman have continued to create a unique sense of cultural identity for Saxman 
both historically and today.

In 1946, the federal study conducted by Goldschmidt and Haas on land and resource use 
in Southeast Alaska wrote that Saxman was an area within the “traditional” tribal areas of the 
Cape Fox and Tongass tribes (Goldschmidt and Haas. 1946).  Their landmark study documents 
the traditional and customary use areas of the Tongass and Cape Fox.  The study clearly 
separates and discusses both Ketchikan and Saxman areas.  It is also a landmark study because it 
clearly documents the struggles the Tlingit and Haida tribes of Alaska were having with issues of 
non-natives trespassing on fishing and hunting grounds.  Moreover, it documents the unresolved 
issues between the Tlingit fishers and hunters and their use of federal land during the first half of 
the 20th Century. 

In 1951, the Secretary of Interior conveyed the school land to the local city officials of 
Saxman (Jones 1951).  This letter discussed the conveyance of land; specifically “the old school 
building for community purposes” (ibid).  This document recognizes and outlines the procedures 
the village council should follow to take possession of the school house which today is used as 
office space and a meeting place for the City of Saxman and the Organized Village of Saxman, 
IRA village council.  The transfer of ownership from the Federal government to the city and tribe 
of Saxman was essential in establishing the school house as a permanent building for political 
activity for the community.  Not only is this one of the oldest structures in Saxman but it is a 
central meeting place for many political and community organizations in Saxman today.  

Another way in which one sees distinct identities between Saxman and Ketchikan is that 
each community has its own Alaska Native Brotherhood and Sisterhood camp.  In 1958, 
anthropologist Philip Drucker wrote an ethnography and ethnohistory of the Alaska Native 
Sisterhood and Brotherhood.  In this monograph he writes in detail about the political interaction 
of the Grand Camp and also a great deal about the interaction and history of each and every 
camp.  Drucker a prominent anthropologist of his day states this about the relationship and 
identity of Saxman and Ketchikan and the Tongass and Cape Fox:

The two camps were organized separately in the beginning and have maintained that 
separation to the present day.  The same is true of the camps at Ketchikan and Saxman.  
They also have remained separate and distinct, although it would seem more efficient for 
them to join forces.  The Saxman people consist primarily of the old Sanya kwan or 
“People of Cape Fox,” and the Indian community of Ketchikan consists principally of the 
descendants of the Tongass group plus a sprinkling of outsiders from various parts of 
southern Alaska as well as a good many Tsimshian from Matlakatla.  While Sanyakwan 
and Tongasskwan have been neighbors and are considerably interrelated through ties of 
blood and marriage and have been so for generations, they have regarded themselves as 
separate groups and continue to do so today.  Their local chapters of the Alaska Native 
Brotherhood and the Sisterhood are quite separate (Drucker 1958:26).
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Contemporary Identity 

Today Saxman maintains a separate political identity from the community of Ketchikan.  
Each community maintains a separate Alaska Native Brotherhood and Sisterhood camp.  Each 
community has its own federally recognized tribal IRA government (Indian Reorganization Act 
of 1936).  Each community makes up a separate chapter within the Central Council of Tlingit 
and Haida Tribes of Alaska (Recognized under federal legislation in 1968).  Each community 
maintains a separate Native for-profit corporation that administers Indian programs under federal 
law 93-638.  Cape Fox Corporation is the village for-profit corporation for the community 
recognized under the Alaska Native Claims Settlement Act, 1971.  Saxman is a separate second 
class municipality recognized by the State of Alaska and has administered federal grants and 
programs separate from the City of Ketchikan or Ketchikan Gateway Borough.  Saxman 
maintains its own City water and volunteer fire departments.  Furthermore, Saxman has 
vehemently resisted efforts by the Borough and City of Ketchikan to unify local governments.  
Even socially and culturally Saxman maintains a unique and separate identity with its own 
churches and Native dance groups.  The separate entities are readily apparent at local and 
regional meetings and events.  Most social scientists would agree that all of the above mentioned 
factors or variables are as relevant indicators, if not more so, for political and social grouping and 
aggregation than the Board’s criteria.

Saxman as an International Tourist Destination in Heritage Tourism 

Today Saxman is recognized by people from all over the world who come to Saxman as a 
destination location.  From an economic and marketing perspective Saxman is characterized as a 
separate Native village.  In the late 1980s work began on the Beaver Tribal House that was a 
reproduction of the historic clan houses.  The Beaver Tribal House has become an important 
community hall and center for meetings, ceremonies, and artistic performances of all kinds.  The 
more traditional atmosphere of the tribal house provides the ideal location for memorials, wakes, 
funerals, and potlatches (koo.ooexs).  The koo.eex or potlatch is still an essential part of the social 
and cultural aspects of the community today and the subsistence foods are an integral part of 
these ceremonies.    

Since the early 1990s and the exponential growth of the cruise ship industry Saxman has 
developed as an independent cultural and economic center.  Visitors and tourists come 
specifically to see the village of Saxman and experience Alaska Native culture today.  These 
visitors come from all over the world to see Native artists at work in the Saxman carving center.  
The carving center that was built during this period has served as a place for Tlingit, Haida, and 
Tsimshian artists of the area to work, display, and market their art to a world wide audience.  
During the summer Saxman residents share their culture, collective memory and history, their 
songs, dances, and visual arts (poles).  The totem park that was constructed by the Civilian 
Conservation Corps provides the back drop of poles that are both tangible neumonic memories 
devices as well as legal symbols that represent the community’s unique identity.  In recent years 
new poles have been erected that represent the new historical events and figures of the 
community.  The new poles emphasize the dynamic and changing nature of culture today.
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While heritage tourism is increasing opportunities for employment for individuals in 
Saxman, a large percentage of these positions are seasonal jobs.  The seasonality of employment 
in tourism is not much different from the older more traditional jobs in fishing, mining, and 
timber.  Most of these jobs lend themselves to a “dual” or “mixed” subsistence /wage economy 
for the residents of Saxman.  The seasonal nature and relatively low hourly wage and/or annual 
income of Saxman residents emphasize their reliance on subsistence resources.   

Dual Wage Subsistence Economy, Informal Economy 

The most recent data from the Department of Fish and Game, Division of Subsistence on 
Saxman clearly shows an increase in the harvest of subsistence resources from 1990 to 2000 
(ADF&G 2004; ADF&G 2000; ADF&G 1988).  The data from recent reports from the Division 
also emphasizes the importance of sharing subsistence resources among community members.  
Sharing is an integral part of the Native culture, past and present.  Sharing within the community 
not only provides for the well-being of each community member but reinforces reciprocal 
relations and kinship ties between kin groups.  If Saxman were to lose its subsistence status, 
personal use permits could provide a way for residents to harvest their caloric needs but the 
harvester could not legally share the resources outside the household.  Personal use permitting 
and harvesting could greatly restrict the cultural activities of Saxman.  The lack of consideration 
of current research and data by the State of Alaska Department of Fish and Game, Division of 
Subsistence (ADF&G 2004; ADF&G 2000; ADF&G 1988) calls into question the thoroughness 
and legitimacy of the Board’s research and findings.    

In 1990 the Federal Board made the determination that Saxman was a rural community 
with a subsistence priority.  In practice the burden of proof has been on the communities in 
question to provide documentation of rural status and document the significance of subsistence.
In the case of Sitka or Kodiak, two other communities initially selected for further review by the 
Board, are much larger and have much greater resources to develop a defense to present to the 
Board.  This seems contrary to the philosophy of ANILCA.  Small subsistence communities may 
be ill suited to provide the documentation necessary to defend their subsistence.  Whose 
responsibility is it:  The Board or the community to develop data and information to support 
continued eligibility for the subsistence priority?  How is this practice in keeping with the 
philosophy, intent, and wording of ANILCA?  

As reported in the Decennial Review, but not adequately weighed in the Board’s 
deliberations, there were significant economic differences between Saxman and Ketchikan.
Saxman has an unemployment rate that is significantly high at 22% versus the unemployment in 
Ketchikan that is approximately 7%.   The high unemployment rate in Saxman is accentuated by 
a much lower per capita income of $15,642 as compared to Ketchikan’s $24,290.  These are very 
different economic indicators and could easily be considered factors that would indicate different 
communities and unique economic circumstances.  

The economic data coupled with the differences in the informal economy (or subsistence 
economy) denotes two very different communities.  According to the Decennial Report the 
subsistence harvest levels for the community of Saxman are over 200 lbs. per capita, compared 
to that of Ketchikan, which has a harvest level of under 100 lbs.   Furthermore, Saxman 
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consumes almost 120 lbs. of salmon and large land animals.  The author of this report would say 
the data is wrong, and the numbers regarding subsistence harvest is too low for both 
communities; however, the numbers between the two communities are very different and 
indicate very different economic characteristics. 

SECTION TWO: Methods

Grouping Criteria   

The Board’s choice of grouping criteria for Saxman with Ketchikan is arbitrary, arrogant, 
and politically charged.  Clearly stated in the regulations are specific points that are grounds for a 
Request for Reconsideration.  While the Board and reviewers have not considered the historical 
and contemporary ethnographic data presented regarding Saxman in section one of this report, 
there are also concepts and data that were used in the Board’s consideration to determine 
Saxman’s grouping with Kethcikan that have not had proper academic peer review or scrutiny.  
The criteria used for grouping Saxman with Ketchikan and the alternative suggestions for 
grouping criteria proposed in this report represent 1) Information not previously considered by 
the Board; 2) demonstrates that existing information used by the Board is incorrect; and 3) The 
Board’s interpretation of the information is in error and contrary to accepted social science 
concepts and theories about community identity and grouping. 

The criteria used by the Board to determine grouping of Saxman with Ketchikan is based 
on old and out-dated techniques for determining community identity.  The criteria used by the 
Board dates back to “early rural sociologists” (Sanders & Lewis 1976:37), like Galpin 1915 who 
used ideas of delineation and identification to define a community.  These sociologists “devoted 
much energy to this delineation, and often equated the community with a trade area.  This trade 
area was a combination of the outreach of various kinds of services (church and school 
attendance, banking, medical care, grocery shopping, etc.) from a center that was often quite 
small” (Sanders & Lewis 1976:37).  Few sociologists use this technique anymore (Sanders & 
Lewis 1976:37).  Even though forty years ago a few sociologists continued work on community 
delineation using the trade area model of Galpin, it was viewed as problematic and “was not 
sufficient because noneconomic factors intruded” (ibid).  The criteria and concepts behind the 
Federal Board’s grouping are based on research and theories used in the early 1900s.  This is the 
equivalent to a contemporary nuclear physicist saying that the atom can not be split; that the 
atom is the smallest piece of matter and using these statements to inform and dictate public 
policy on nuclear arms today. 

By 1959, some sociologists used a more dynamic contemporary perspective for 
ascertaining community identity.  The “interactional conception of a community” used three 
categories for defining a community: ecological, structural, and typological.  “One community is 
a social unit of which space is an integral part; community is a place, a relatively small one.  
Two, community indicates a configuration as to way of life, both as to how people do things and 
what they want – their institutions and their collective goals.  A third notion is that of collective 
action.  Persons in a community should not only be able to, but frequently do act together in the 
common concerns of life” (Kauffman 1959:9).  
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In recent years both sociologists and anthropologists are creating very dynamic models 
and theories for understanding community identity.  As a way to better understand community 
identity and sense of place with respect to historic structures, National Park Service scholars 
have stated: “the criterion needed to protect these structures is one that values significant 
intangible qualities.  Most often, these qualities are expressed on the local level forming both 
sense of place and community identity.  In order to begin the conversation about intangible 
significance, we should look to the local level of preservation, for it is there that the oral history, 
the sense of place and the collective memory are most available.  We can begin with a definition 
of sense of place that, if embraced would balance tangible and intangible significance.  Sense of 
place is the human response to history; the sense of place and the collective memory are most 
available.  We can begin with a definition of sense of place that, if embraced, would balance 
tangible and intangible significance.  Sense of place is the human response to history, geography, 
built and natural environment, and population.  Sense of place is recognized, not measured, and 
it is first recognizable on the community level” (Binder & Speicher).  If only the Federal 
Subsistence Board could adopt as enlightened a perspective as the Park Service has with respect 
to historic structures.  It’s a sad commentary on our society when the Federal government treats 
historic structures better than Alaska Natives and rural residents of Alaska. 

Methods

In the Decennial Review process, the Board developed three criteria: 

The Board identified three guidelines or criteria for analysis to assist in its determination 
of whether or not to group communities in its review of rural determinations.  Those 
criteria are: 1) Are the communities in proximity and road-accessible to one another?: 2) 
Do they share a common high school attendance area?; and 3) Do 30% or more of the 
working people commute from one community to another?  (Review 2006:5). 

The criteria the Board chose as “grouping” criteria are arbitrary.  The citations used to 
legitimate these criteria were developed specifically for evaluation of grouping of communities 
on the Kenai Peninsula and the author of this document would argue are not relevant or 
applicable to Southeast Alaska and Saxman.  From a social science and data analysis perspective 
these criteria are totally arbitrary categories for determining grouping of communities.  Many 
other criteria or variables are much more compelling and informative.  The criteria used to 
evaluate Saxman were instituted even after the Institute for Social and Economic Research 
stressed the limitations of the criteria.   

The citations, reports and documents quoted and used to establish rural grouping in the 
Board’s review have not been published in peer reviewed journals and are contrary to a great 
deal of current research and scholarly publications from sociology, anthropology, and political 
science.  Furthermore, the criteria/variables used by the Board are different or contrary to other 
federal agencies, studies, and reports about community grouping and status.  The author of this 
report, if faced with the task of peer reviewing the Board’s research based on the three criteria set 
forth would not accept the findings for publication, nor I believe would a majority of scholars.  
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Some of the social science methods used in collecting data for the research and report to 
the Board involved limited ethnographic methods.  According to the reference cited in the 
Review, three days were spend in the “Ketchikan area”.  Armstrong (2006), who conducted field 
work in the “Ketchikan area”, spent the 22nd through the 24th of March 2006, in the area.  This is 
a very superficial and cursory amount of time for doing intensive ethnographic fieldwork.  Three 
days of research is inadequate for assessing the complex issues of subsistence, rural status, or the 
grouping of communities.  I have spent three and a half years in Saxman, and I would argue the 
validity and accuracy of the data used by the Board was often limited, misleading, incorrect, and 
erroneous.

Other questions regarding the ethnographic research in Saxman are questions regarding 
research ethics and guidelines.  The following issues should be investigated: 1.) what sort of 
human subject approval process did this research receive prior to being undertaken?  2.)  Did the 
Tribal IRA council or other entities from Saxman approve and sanction this research?  3.)  What 
sort of informed consent occurred with consultants from Saxman?  4.)  Did the risks of the 
research outweigh the benefits?   5) Why was there no government-to-government consultation 
on the grouping issue with the Organized Village of Saxman, IRA Council?   

Criterion 1) Proximity to and Road-Accessibility     

The first criteria used to establish the grouping of Saxman with Ketchikan is simplistic 
and has changed from the former criterion.  The former criterion of daily or semi-daily shopping 
trips being made by residents of one community to another was changed because as stated 
“objective data were not available to document such patterns from one community to another” 
(Review 2006:5).  The report states “flexibility allows the Board to exercise its judgment in the 
evaluation of circumstances unique to Alaskan communities” (Review 2006:4), however, the 
Board’s decision in December 2006 was a move towards uniformity in assessment of 
communities.   The absence or presence of a road in the case of Saxman does little, from a social 
science perspective, to establish grouping with a community.  It merely proves there is a road, 
but does not prove “grouping”, consolidation, or aggregation.  The fact of the matter is that even 
the distance of approximately two miles to the City limits of Ketchikan provides a significant 
obstacle to many residents of Saxman who have no or poor automotive transportation.  Public 
transportation to Ketchikan is also very limited for Saxman.  The question of road accessibility is 
something that has not changed since 1990, and in all fairness,  should not be used against 
Saxman in determining grouping or rural status because residents have little or no political 
authority or say over a road to Saxman.

According to the Decennial Report, the researchers did not find any discrete boundaries, 
“despite the lack of apparent boundary and the apparent physical integration of Saxman into 
Ketchikan, the character of Saxman is significantly different from the City of Ketchikan (Review 
2006:63).  Most social scientists today would not find the absence of boundary delineations as 
abnormal and would find the idea of the character of the two communities as being significantly 
different as the epitomizing comment.  One might argue it is not typical when moving from one 
community to the next to find dramatic boundary delineations.  The demographic data on page 
63 is key to the socio-economic differences between communities (Decennial Review 2006). 
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Criterion 2) Do they share a common high school area? 

Criterion 2) regarding a common high school is not only a fairly meaningless variable for 
grouping and aggregating communities, but is an unfair criterion for which the community of 
Saxman has little political control over.  In fact, their rural size and status works against them.  It 
would be very unlikely that the State would be willing to have a separate high school with such a 
small student population.  The Federal Subsistence Board should acknowledge that the 
community of Saxman does administer some of their own Federal programs for head start and 
after school tutoring programs.  Also, Saxman has had their own native culture classes in the arts 
and Tlingit language program held in Saxman as part of the University curriculum for the 
University of Alaska Southeast, Ketchikan campus. 

The Board’s report clearly states some of the issues with criterion two.  “The second 
criterion, regarding sharing a common high school attendance area, is taken to be an indicator of 
the social integration of communities.  This is an improvement by way of modification from the 
former criterion of a shared school district.  It was pointed out… that attendance in a common 
high school district often reflects political and administrative boundaries rather than social 
integration” (Decennial Review 2006:5).  The Board was concerned and changed the criteria 
from common school district to common high school attendance because “attendance in a 
common school district often reflects political or administrative boundaries rather than social 
integration.”  With regard to either factors or variables, Saxman has little or no jurisdiction of 
political input.  Whether or not Saxman students attend the same high school as Ketchikan youth 
is an uninformative variable that anyone living in Saxman has little control over.  Unfortunately 
the high school drop out rate is significantly high for Saxman students; possibly an indicator of 
one school not meeting the needs of two communities or unique social issues for Saxman.  The 
incidents of gang violence, racism and bullying in the high school based on community ethnic 
affiliation may also be a reflection of community differences.  

Criterion 3) Do 30% or more of the working people commute? 

There are some errors or misleading information in the data presented in the Decennial 
Review regarding employment for Saxman.  The criteria used by the Board for employment for 
Saxman is problematic from an analytical perspective.  When one looks specifically at census 
and demographic data, Saxman should not be grouped or aggregated with Ketchikan.  The actual 
demographic numbers show approximately 14% of the total population seeks employment 
outside of the community of Saxman: 

1. The population of Saxman 405 people 
2. 115 not employed not seeking work 
3. 52 unemployed not seeking work 
4. 32 retired 
5. 98 youth (age 0-15) 
6. 31 employed in military (should not count against aggregate data) 
7. 21 (28% of employed) residents work in Saxman  
8. 349/405 almost 86% of population not employed outside of Saxman 
9. Some of those residents may not be receiving employment in the Ketchikan area but 

outside even the Ketchikan area, therefore not indicative of grouping with Ketchikan 
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The use of criterion 3), employment outside of the Saxman, ignores the array of literature 
that has been published regarding dual wage-subsistence economies in Alaska (VanStone 1960).  
With regard to seeking employment outside the community, the residents of Saxman have a 
long-standing historical tradition of finding seasonal jobs elsewhere.  One could argue that the 
quintessential subsistence hunter-fisher in Alaska is usually a seasonal laborer who migrates out 
of the community for work.

   The out-migration for jobs outside of Saxman, approximately 14%, does not seem 
unusual when compared to many other Southeast rural subsistence communities.  Most Southeast 
subsistence communities have higher unemployment than the State average and are characterized 
by an out-migration for seasonal employment at approximately 15-20 %.  Current research of 
many dual-wage subsistence communities would indicate by the very nature of a rural 
community one would expect to find a significant temporary out migration for jobs.  Thus the 
criteria of analyzing jobs and employment outside of the community would contradict what 
might be expected as a norm for a subsistence community.  

With respect to data presented to the Board for Criterion 3) Jobs and employment outside 
of Saxman, there is a number of data analysis issues that were not adequately addressed in the 
Decennial Report which raise questions about the information stated.  For instance, post office or 
zip codes on employment data could be misleading or might not accurately reflect community of 
employment.  The “Rural-urban commuting area (RUCA) codes are developed at the zip code 
level nationally using the 30% commuting standard” (Decennial Review 2006:5).  Data analysis 
issues exist in terms of determining the proper RUCA codes when Saxman and Ketchikan have 
one zip code and/or at least some Saxman residents have Ketchikan post office boxes.  Another 
issue is that some of the employment data for Saxman residents and residents in the outlying 
areas of Ketchikan seems to be identical in the Decennial Report which leads me to believe that 
there are some data analysis errors or research errors in adequately discerning employment 
information between Saxman and outlying areas.  There are enough issues with the use of 
outside employment and the manipulation of the data to cast serious doubt about the validity of 
that work.

As a researcher who has lived in Saxman for 3 ½ years and Ketchikan for 6 ½ years, I 
have seen many ways in which Saxman is a distinct community from Ketchikan.  There are 
many social, economic, and political historical factors that are very different between the two 
communities.  There are also many factors that are intangible qualities.  The Board’s decision on 
December 13, 2006, will have an adverse impact on the cultural aspects of the community.  If the 
Board does not revise its decision with respect to Saxman it may get what it wants, uniformity in 
communities.  If Saxman is excluded from subsistence activities it will negatively impact the 
transmission of cultural knowledge to future generations, and should be seen as an act of 
ethnocide by the Federal Subsistence Board against this community.
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Methodology Variations in Demographic Analysis of Southeast 
Alaska Communities 

To get a true picture of the economic environment in Southeast Alaska Communities 
several variations to standard Census Bureau methods should be considered. Adjustments 
to standard methodology for the assessment of economic conditions in Native 
American/Alaskan Communities in general and Southeast Alaska communities with large 
native populations specifically, are necessary to gain a true understanding of the 
economic environment. 

This is particularly true when the statistics being used for the demographic analysis 
include the use of employment or unemployment related figures. Because of the large 
percentages of Native peoples choosing a traditional subsistence lifestyle, combined with 
the historically high unemployment/underemployment and lack of employment 
opportunities (the latter two contributing to discouraged workers who leave the 
workforce and are no longer counted as unemployed), statistics traditionally used in 
urban and traditional non-native communities fail to show the true economic conditions. 
With fewer workers counted in the labor force, small changes to the “counted” number 
have significant skewing effects on any data derived from their use. Examples of this can 
be found throughout the Southeast where unemployment rates are counted at around 15-
19 percent but, where 60-80 percent of adults aged 16 and older are not counted in the 
workforce.

For example, in the case of Saxman, AK, where the total population is low to begin with, 
the workforce statistics are significantly distorted for the various reasons previously 
named. Therefore, the results of the use of employment statistics when calculating 
commuter patterns which are used to justify the inclusion of Saxman into the Ketchikan 
urban area are misleading. The more people living a subsistence lifestyle or using 
subsistence for various reasons cause the statistics to accentuate the commuter pattern 
distortion thereby (under current  standard methodology) increasing the perception that 
Saxman should be part of Ketchikan urban area. The rational of using data that shows the 
need for more subsistence activities as a rational for adding Saxman to an urban area 
thereby cutting subsistence levels fails to make logical sense. 

All standard statistical methodologies and applications involving employment and 
workforce should be carefully examined before using to justify actions as they relate to 
Southeast Alaska communities. Careful consideration of the actual conditions should be 
made to make sure that the statistics generated are logical and that they are not providing 
justification to make quality of life and economic realities worse. 

Steve Wade 
Economic Development Specialist 
Business & Economic Development Department 
Central Council Tlingit & Haida Indian Tribes of Alaska 
6/26/2007
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Saxman and Rural Determinations 

Robert J. Wolfe, Ph.D. 
Robert J. Wolfe and Associates, 1332 Corte Lira, San Marcos, CA 92069 

June 29, 2007 

My name is Robert J. Wolfe.  I am employed as the research head and sole proprietor of 
Robert J. Wolfe and Associates, a social science research group (1332 Corte Lira, San 
Marcos, CA 92069, 760-734-3863, wolfeassoc@cox.net, Alaska Business License 
703947). I hold a Ph.D. in cultural anthropology from the University of California, Los 
Angeles with a specialty in subsistence socioeconomic systems. From January 1982 
through May 2001, I was the research director of the State of Alaska Department of Fish 
and Game, Division of Subsistence in Juneau, Alaska. In that capacity, I had oversight 
responsibility for the state’s subsistence research program. Prior to that, I was employed 
as an associate professor at the University of Southern California in Los Angeles. I 
retired from the position of research director in June 2001 and have worked in my present 
position since July 2001. 

I have personally conducted subsistence research in Alaska since 1976, including work in 
southeast Alaska and on rural/non-rural determinations since the early 1980s (Wolfe and 
Ellanna 1983; Alaska Department of Fish and Game 1986).  I have published multiple 
scientific articles on subsistence, including “Subsistence Economies in Alaska: 
Productivity, Geography, and Development Impacts”, by Robert J. Wolfe and Robert J. 
Walker, Arctic Anthropology, 24(2):56-81 (a study of subsistence harvests in Alaska 
communities), and “Local Traditions and Subsistence: A Synopsis from Twenty-Five 
Years of Research by the State of Alaska”, for the Alaska Department of Fish and Game, 
Division of Subsistence, 2004. In 2003, I was the co-principal investigator with Victor 
Fischer of the Institute of Social and Economic Research of the University of Alaska 
Anchorage on methods for rural and non-rural determinations for federal subsistence 
management in Alaska, funded by the U.S. Fish and Wildlife Service for the federal 
subsistence program (Wolfe and Fischer 2003). That study examined in detail rural 
concepts and methodologies for determining rural or non-rural status for application in 
subsistence management.  

On December 13, 2006, the Federal Subsistence Board adopted a final rule on changes to 
the rural or non-rural status of several Alaska communities and areas. The Ketchikan 
non-rural area was expanded to include all the areas on the road system connected to the 
City of Ketchikan, including the community of Saxman. This changed the previous 
determinations for Saxman, which had stood since the mid-1980s, from "rural" to "non-
rural." 

In their December 13th findings, the Federal Subsistence Board used arbitrary and 
scientifically-unsound factors for determining whether communities are socially, 
politically, and economically integrated before assessing rural status. The factors lead to 
an erroneous conclusion that Saxman is not socially, politically, and economically 
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distinct from its neighbor, Ketchikan. This further lead to the erroneous finding that the 
people living at Saxman are not rural residents. 

A “community” is a named human population forming a distinct segment of society by 
virtue of a commonly government, common interests, a pattern of sharing, participation, 
fellowship, or other factors (Wolfe and Fischer 2003: 47; taken from the American
Heritage Dictionary of the English Language, 4th Edition 2000: 374). By this definition, 
the people living at Saxman qualify as a community. The people of Saxman live in a 
bounded geographic area. They have a distinct government (City of Saxman; Organized 
Village of Saxman, IRA). They have a long community history distinct from that of their 
neighbors in Ketchikan, most of whom are more recent arrivals to southeast Alaska 
(Alaska Department of Commerce, Community, and Economic Development 
2007). And they display economic relationships with the land regarding natural resources 
significantly different from their neighbors in Ketchikan; as shown below, the people at 
Saxman harvest wild resources at high levels for sharing and consumption, unlike 
Ketchikan (Wolfe and Fischer 2003: 79-81). 

In the December 13th findings, the Federal Subsistence Board lumped Saxman with 
Ketchikan based on two factors: students from Saxman attend high school in Ketchikan, 
and 30% or more of those employed commute to work in Ketchikan. High school 
attendance is a poor indicator of whether a community is socially, politically, or 
economically separate from its neighbors. The presence of a local high school depends on 
contingencies such as the size and income of a community. Before the 1970s, most small 
rural Alaska villages lacked high schools. They were required to send high school 
students outside their local communities, a situation legally challenged and changed 
following the Molly Hootch decision. Saxman, with a population of 422 people in 2006, 
still sends its small numbers of high school students to nearby Ketchikan. This is an 
indicator that Saxman is not large or rich enough to have a separate high school for its 
students. It is an arbitrary factor for assessing the separateness of the Saxman community 
for a rural determination. 

Commuting patterns for wage employment are sometimes used as an indicator of the 
boundaries of urban areas in the United States (Wolfe and Fischer 2003: 55-56, 121-124). 
America’s urban-centered populations have increased their commuting times, some living 
farther away on the rural-urban fringes. However, in the Saxman case, commuting for 
wage employment is only one factor among many that can be used to determine if 
Saxman does or does not qualify as a distinct community for rural subsistence 
assessment. It is an arbitrary decision to look at commuting for wage employment to the 
exclusion of other more common indicators of community distinctiveness, such as 
municipal boundaries, the presence of separate governments, distinctive local histories, 
and distinctive socioeconomic systems. Usually, “rural” refers to areas with farming, 
agriculture, or other extensive land uses (such as hunting and fishing) in addition to wage 
employment (Wolfe and Fischer 2003: 9). Wage employment by itself has never been 
found to be a good indictor of a population’s urban or rural status, as most of the 
employed rural population in the United States are engaged in wage employment, rather 
than in farming or other forms of food production (Wolfe and Fischer 2003: 9). It is how 
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wage employment by segments of the rural population is combined with extensive land 
uses that identifies rural areas, not whether people engage in wage employment or 
commute for work. 

It is also common for urban-based populations to travel to rural areas for certain 
activities, especially for fishing and hunting and recreation (Wolfe and Fischer 2003: 16). 
The fact that a segment of the urban population travels to rural areas for certain pursuits 
does not automatically make the urban and rural populations a single community, any 
more than the converse.

Saxman is not unlike many other small communities in Alaska that are geographically 
near to communities with larger populations. For example, a number of smaller 
neighborhoods, communities, or unincorporated populations are connected by roads to 
Palmer-Wasilla, including Big Lake, Chickaloon, Glacier View, Houston, Petersville, and 
Willow, among others (Wolfe and Fischer 2003: 51). Whether these populations are rural 
or urban cannot be accurately determined by arbitrary administrative rules of aggregation, 
but must be determined on a case-by-case basis with information looking at factors 
directly related to their rural or urban characteristics. 

The rural-urban study by Wolfe and Fischer (2003) was commissioned by the U.S. Fish 
and Wildlife Service for the Federal Subsistence Program to develop scientifically-sound 
and rigorous measures of rural and urban status in Alaska. The study identified two 
factors that met those standards (population density; country food production) and two 
alternative methodologies for distinguishing rural and urban populations in Alaska for 
subsistence management purposes (Discriminant Analysis Assessment; Criterion-
Referenced Assessment). The study tested these two factors and two methods with a large 
set of communities to assess their performance in a real-world application. The study 
concluded that the factors and methods performed well: they successfully distinguished 
communities and produced consistent classifications for most communities. The 
methodologies avoided arbitrary preliminary aggregation steps (such as the one applied 
by the Federal Subsistence Board using commuting patterns and high school attendance); 
instead, the methods applied measures directly related to rural and non-rural status. A 
community or population was assessed using its own characteristics, not its neighbors’. 
Aggregation occurred following the rural or non-rural determinations, not before (Wolfe 
and Fischer 2003: 47ff; “any identifiable population may be legitimately assessed for 
‘rural’ or ‘non-rural’ classification under our system, subject to availability of 
information”). 

The rural or non-rural status of Saxman was tested along with 193 other communities or 
populations by Wolfe and Fischer (2003: 61ff). These methods determined that Saxman 
was “rural” (Wolfe and Fischer 2003: 69, 81). The position of Saxman using the 
Discriminant Analysis Assessment is illustrated in Fig. 1 (attached) (originally from 
Wolfe and Fischer 2003: 65). As shown in Fig. 1, most test communities statistically 
clustered into two groupings: rural or non-rural. Saxman fell in the rural cluster 
(statistically, it was less than one standard deviation from the center of that cluster). Ten 
other case populations of the 195 cases received tentative rural or non-rural 
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classifications (statistically, each fell more than one standard deviation from the center of 
a cluster).

Saxman represents a relatively interesting (but not uncommon) example of a rural 
community that retains its rural character despite being in close geographic proximity to a 
non-rural community (Wolfe and Fischer 2003: 18, 56-59). As neighbors, Saxman and 
Ketchikan use a commons in substantially different ways: the population living at 
Saxman maintains a clear rural land use pattern while the population living at Ketchikan 
does not. Because Saxman is a geographically-distinct community, it has been fairly 
straight-forward in regulations to identify it as a rural population separate from 
Ketchikan. This was how it had been designated since the mid-1980s. There has been no 
pertinent new information that would lead to its reclassification as “non-rural;” indeed the 
latest methodologies in Wolfe and Fisher (2003) reconfirm its rural status with the latest 
available information. 

Saxman lost its rural status only through an arbitrary administrative step applied by the 
Federal Subsistence Board. The Board used high school attendance and commuting 
information as a preliminary step to erase Saxman’s status as a distinct community. That 
step caused Saxman to disappear administratively, becoming arbitrarily absorbed by 
Ketchikan. In reality, Saxman still exists as a socially, politically, and economically 
distinct community, one that is dependent on fishing and hunting as part of its traditional, 
mixed subsistence-cash economy. 

The continued rural status is important to the community of Saxman. The people of 
Saxman are highly reliant on fishing and hunting for their food supply. On an annual 
basis, the residents at Saxman produce about 211 lbs of wild food per person per year 
(Wolfe and Fischer 2003: 81). This wild food harvest provides for the protein 
requirements of the population (it contains 130% of the Recommended Daily Allowance 
of protein, 49 g per person per day) (Wolfe and Fisher 2003: 41). By contrast, the 
population at neighboring Ketchikan produces about 34 to 90 lbs of wild food per person 
per year, providing about 20-58% of the community’s protein needs. These numbers 
indicate that the economies of the two communities differ substantially.  

The annual per capita wild food harvests at Saxman  in 1999 included 84 lbs per person 
of salmon, 31 lbs of halibut, 28 lbs of deer, 23 lbs of marine invertebrates, 12 lbs of 
harbor seal, and 23 lbs of vegetation (Alaska Department of Fish and Game, Community 
Profile Database). Of households, 97.3% used wild resources, 79.5% harvested wild 
resources, 69.9% gave away wild resources, and 91.8% received wild resources. The 
composition of 31 types of resources harvested at Saxman in 1987 are presented in Figure 
2 (attached). A loss or reduction of subsistence hunting and fishing opportunities would 
have profound negative effects on Saxman’s food supply. 

4
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Fig. 1. Alaska Populations (N = 195) Categorized into Rural or Non-Rural Groups
by two Primary Factors (Density and Country Food Production),

With Standard Deviations from Group Centers
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Fig. 2. Top Ten Wild Foods
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