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Southeast Alaska Subsistence Regional Advisory Council 

                                                  January 22, 2013 
 

Customary and Traditional Use Determination Recommendation Briefing 

Issue: 

The Southeast Alaska Subsistence Regional Advisory Council (SESRAC) does not agree that the current 
process of restricting access to fish and wildlife resources through a customary and traditional use (C&T) 
determination process was intended in ANILCA. 

Although SESRAC recognizes that there are a number of possible solutions, its preferred solution is to 
eliminate the C&T determination regulations (36 CFR 242.16 and 50 CFR 100.16) and allocate resources 
as directed in section 804 of ANILCA. 

Background:  

The current Federal C&T determination regulations, including the eight factors, were adopted from pre-
existing State regulations.  The Federal program adopted this framework, with some differences, when it 
was thought that Federal subsistence management would be temporary. 

The primary purpose of C&T determinations by the State is to limit the subsistence priority by adopting 
"negative" determinations for specific fish and wildlife species in specific areas.  The C&T determination 
process is also used to establish non-subsistence use areas where NO species are eligible for subsistence 
use.  

A “positive” C&T determination in State rules recognizes subsistence use and provides residents with a 
legal protection to engage in priority subsistence activities. 

Unlike the State process, in which some lands are excluded from subsistence use (non-subsistence use 
areas); all Federal lands are available for subsistence use by rural residents. 

The Federal program uses the C&T determination process to restrict which rural residents can 
participate in subsistence.  The abundance of fish or wildlife is not the primary factor in deciding which 
rural residents can participate in subsistence and some residents may be restricted in times of 
abundance. 

The Federal C&T determination process is actually a means of closing an area to some rural residents 
but there are no provisions for periodic review of this action similar to the review policy on other 
closures. 
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A draft policy on C&T determinations was subject to public comment during the fall 2007 Regional 
Advisory Council meeting window.  The Federal Subsistence Board deferred finalization on the policy in 
March of 2008. 

In October of 2009, Secretary of the Interior Ken Salazar announced that there would be “a review of 
the Federal subsistence program to ensure that the program is best serving rural Alaskans and that the 
letter and spirit of Title VIII are being met”. 

In a detailed report from the U.S. Department of the Interior in September 2010, the Secretary of the 
Interior with concurrence of the Secretary of Agriculture, directed the subsistence Board to do several 
tasks. 

The first relevant task was to “review, with RAC input, federal subsistence procedural and 
structural regulations adopted from the state in order to ensure federal authorities are fully 
reflected and comply with Title VIII (changes would require new regulations)”. 

The second relevant task was to “review customary and traditional determination process to 
provide clear, fair, and effective determinations in accord with Title VIII goals and provisions 
(changes would require new regulations)”. 

In a letter to Mr. Tim Towarak in December 2010, Secretary of the Interior Ken Salazar requested that 
the FSB; “review, with RAC input, the customary and traditional use determination process and present 
recommendations for regulatory changes”. 

In their 2011 Annual Report, the SESRAC suggested that the Board consider modifying current 
regulations to be more representative of the way people use subsistence resources.  The SESRAC 
suggested the following specific regulatory change:  

Modify 50 CFR 100.16 (a). The regulation should read: “The Board shall determine which fish and 
wildlife have been customarily and traditionally used for subsistence. These determinations shall 
identify the specific community’s or area’s use of [specific fish stocks and wildlife populations] all 
species of fish and wildlife that have been traditionally used, in their (past and present) 
geographic areas.” 

In the Annual Report reply, the Board encouraged the SESRAC to develop recommendations in a 
proposal format for additional review.  The Office of Subsistence Management pledged staff assistance 
if the Council wished to pursue the matter further. 

During the March 2012 meeting in Juneau, an update on the Secretarial Review stated that 9 Councils 
felt the C&T determination process was adequate and only the SESRAC had comments for changes to 
the process. 

The SESRAC formed a workgroup to review materials and provide a report on the issue during the March 
2012 SESRAC meeting and develop a recommendation for consideration by the SESRAC at the 
September 2012 meeting. 
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Southeast Council Findings:  

An eight factor framework for Federal C&T determination analysis was first adopted by the Alaska Board 
of Fisheries and is not found in ANILCA. 

Although there are clearly some instances where it is appropriate to provide a preference to local 
residents (for instance, an early start to the moose season in Yakutat), the SESRAC has a history of 
recommending C&T determinations for a large geographic area. 

When necessary, the Federal Subsistence Board can restrict who can harvest a resource by applying 
ANILCA Section 804 criteria: 

Customary and direct dependence upon the populations as the mainstay of livelihood; 
Local residency; and 
The availability of alternative resources. 

The ANILCA Section 804 process is a management tool that allows seasons on Federal public lands and 
waters to remain open to all rural residents until there is a need to reduce the pool of eligible 
harvesters.  

Replacing the Federal C&T determination eight factors with ANILCA Section 804 three criteria may be a 
preferred method of restricting who can harvest a resource. 

Action:  

In January 2013, the SESRAC sent a letter to the other Federal regional advisory councils regarding the 
deficiencies in the current C&T determination process.  This letter asks the other councils to review, 
during their fall 2013 meetings, whether the process is serving the needs of the residents of their region 
and report their findings to the SESRAC.  If it is the desire of the other councils, a proposal for amending 
or eliminating current regulations could be developed for consideration by all the councils. 

Key Contacts: 
Bert Adams, Chair SESRAC – 907-784-3357 
Robert Larson – SESRAC Coordinator – 907-772-5930 
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