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To: Bureau Chief Finance Officers
Bureau Assistant Directors for Administration
Director, National Business Cent

From: Daniel L. Fletcher, :
Director, Office of Financial Manageme

Subject:  Reporting Per Diem Payments as Taxable Income

Attached is a copy of Internal Revenue Service (IRS) Notice 93-29, Change in
Deduction for Expenses Away From Home, which was issued to implement Public Law
102-486. This Notice changed the treatment of travel expenses paid to employees who
are at the same temporary duty location for more than one year.

All travel payments made directly to the employee at temporary duty locations for more
than one year (or to a third party (for providing meals, lodging, and return home
transportation for leave or visits)), excluding travel away from the temporary duty
location required to conduct official business, must be included in the employee’s gross
taxable income. This includes all payments received by the employee after January 1,
1993, even though the payment represents reimbursement for expenses in calendar
year 1992. The income resulting from these payments will not be subject to withholding
of Federal or State Income Tax; however, the applicable portion of FICA tax must be
withheld (i.e., CSRS employees are required to pay medicare tax only and FERS
employees must pay both social security and medicare). The FICA tax collected from
the employee must be matched by an employer contribution. Employees may need to
make quarterly payments to IRS for any Federal Income Tax liability that may accrue as
a result of the travel payments. This change may also require an employee to file a tax
return in the State where they reside at the temporary duty location, as well as the State
claimed as the permanent home.

When the employee is expected to be located at one location for a full year or longer,
the payments should be reported to Federal Personnel and Payroll System (FPPS) for
inclusion in gross income concurrent with making each payment. Payments must be
reported as soon as they are made when the employee has a travel autharization
covering 12 months or more temporary duty at the same location. Breaks of less than
45 days and temporary duty at other locations of less than 30 days will not be
considered as being away from one location, especially when dual lodging is authorized
or paid. Changing lodging locations and/or jobs (duties) while on temporary duty at a
location will not affect the taxability of the travel payments.

This tax change may not be used as a basis for increasing or decreasing the per diem
paid for long term temporary duty. The per diem rate is to be established based on the



additional cost of subsistence to be incurred as a result of being at a temporary duty
location.

Please provide the Office of Financial Management with a report (as of September each
year) by October 15 each year showing employee name and amount of reportable
income resulting from travel payments made to each employee who has been on
temporary duty at one location for more than a year or is currently on temporary duty
which is expected to exceed one year. Also, please provide a copy of the current policy
on authorizing long term temporary duty and establishment of per diem rates for the

long term assignment. Income reported to FPPS should be in agreement with this
report.

This information should be disseminated to all individuals involved in arranging and/or
performing official travel.

If you have any questions regarding this information or if you require additional
information, please contact Robert Smith (Robert_Smith @ios.doi.gov) on 202-208-5684.

Attachment

Replaces: FAM 93-079
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Pursuant (o sestion 1938 of the
Act of 1892 (the
“Act'), Pub. L. No. 102-486, enact-
ed on October 23, 1992, a 1axpaver
will not be treated as being tempo.
rarily away from home under section
162(a)(2) - of the Internal Revenus
Code during any period of employ-
ment if such period exceeds ! year.
The new l-year rule is effective for
costs paid or incurred after December
31,7 1992, Costs paid or incusred dur-
ing 1992 are not affected by the Act,

Section 162(a}{2) of the Code al-
lows a deduction for all the ordinary
and neoessary expenses paid or in-

Energy Policy

curred during the taxable year
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carrying on a trade or business, in-
cluding traveling expenses while away
from home in the pursuit of 2 trade
or business. Traveling expenses in-
clude amounts expended for meals
and lodging, other than lavish or
extravagant amounts.



Under section 162(a) of the Code,
as amended by the Act, if a lan-
payer's period of cmployment away
from home in a single location lasts
for more than 1 ycar, no deduction is
allowed for travel expenses paid or
incurred after December 31, 1992, for
that period of employment. Any re-
imbursement received by an employee
for the nondeductible expenses must
be inciuded in the employee's gross
income. See section 62(c) and section
1.62-2 of the Income Tax Regula-
tions.

The new l-vear rule applies to trav-
el expenses paid or incurred after
December 31, 1992, even if the tax.
paver’s period of employment away
from home began prior to that date.
The follewing example illustrates the
new l-vear rule. A taxpayer began an
empioymant assignment away from
home on March 1, 1992, and remains
on assignment at that location until
July 31. 1993, The 1axpayer may be
able to deduct travel expenses paid or
incurred during 1992 in connection
with the assignment if the requite-
ments of section 162(a)(2) of the
Code are met. The taxpayer cannot,
however, deduct such travel expenses
paid or incurred in 1993 because the
period of employment away from
home exceeds | yeur.

The Internal Revenue Service in-
tends (0 publish further guidance on
this new l.vear rule and requests
comments on issues raised by this
new rule. Comments should be sub.
mitted in writing by June 30, 1993.
These comments should be mailed to
the Internal Revenue Service, P.O.
Box 7604, Benjamin Franklin Station,
Attn: CC:CORP:T:R (1A-Branch 2),
Room 5228, Washington. D.C.
20044,

The principal author of this notice
is David A. Schaeider of the Ofiice
of the Assistant Chief Counsel (In-
some Tax and Accounting). For fur.
ther information regarding this notice
comtact Mr. Schneider on (202)
622-1585 (not a toll-free call).
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section 7701 of the Internal Revenud
Code that was announced in Rey.
Prpc. 92-87, 1992-42 1.R.B. 38. THis
revenue procedure revises Rev, Proc.
93-% by adding this no-rule provignon
to Section 4 and by adding a refer-
ence\to this in the changes ion.

1. ion 1.02
Section 1.02, dealing with changes,
is supplemented by adding new
section\1.02(6A) to read as follows:
(6A} New section 4.01(4D) deals
with\ section 7701 of tHe Code.
See e\'é Proc. 92-87./ 1992-42

LLR.B 35.

2. Section ¥.01
Section 4,01, dealing with areas in
which rulings or determination letters
will not ordlnarily be isyued, is sup-
plemented bR adding a/new section
4.01{49) to redd as folloWws:
(49) Seclion 7701.—Defini-
tions.—Whether ¢ limited part-
nership lacks the corporate char-
acteristics of limited liability and
continuity of life if the limited
parinership () {s formed pursu-
ant to a state|\ limited partnership
act that the \Bervice has deter-
mined in a rvenue ruling is a
statute that gdcresponds to the
Uniform Limied Partnership
Act, and (2) méets the other re-
quirements /coniained in Rev.
Proc. 92-88, 1999-42 L.R.B. 39.

EFFECT ON/OTH REVENUE
PROCEDUR

Rev. Proc. 93-3 is supplemented.

Rev. Prod. 92-87 is\ superseded.

The changes set forth In this reve-
nue procedure will be fReflected in
Rev. Proc./93-3 when it i reprinted
in 1993-1 /(:.s.
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Rev. Proc. 93-22
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SECTION 1. PURPOSE AND
SCOPE

This revenue procedure modfies

Rev. Proc. 87-9, 1987-1
. by providing the representati

tiks, an alien student, teacher, q4
carcher at a United States univerdi-
ty \or other educational institutipn
wh{ receives income for personal ser-
vice} is generally exempt from income
tax provided certain requirements’ are
met. \ These requirements include a
limite§l number of vears in which the
alien dan claim the exemption and a
maximym dollar amount for the cx.
emption in 3 taxable year. !

“Normblly, the payor of compensa-
tion for lpersonal services is required
under sedtion 1441 or 3405 of the
Code to Withhold and pay over feder-
al taxes dp such income. However,
withholdingd is not required if the
income is ‘exempt undertreaty. In

order to cijim the withholding ex-
emption, the\alien must submit Form
8233 to the wjthholding agent centify-
ing that the income is ‘exempt from
taxation under\treaty.

An alien stident, teacher, or re-
searcher must Yncludé within Form
ions, providing the
conditions under\which the income is
1y: These represen-

d in Rev. Pro:.

receiving these
ijithholding agen:
failure to with-
hold and pay over federal income tax,
unless the ag dt actdally knows or
reasonably should kno¥ that the alien
is not eligible ‘for the\treaty exemp-
tion.

This revenue procedire modifies
Rev. Proc. 8;7-8 and Rew Proc. 87-9
by providing the represeritations that
an alien must include in Fdrm §232 10
claim a withholding exemption under
the rewly/'ratified treaties \with Ger-
many (Argicle 20). India (Ayticle 22),
Indonesiy (Articles 19 & 20), Spain
(Article 22), and Tunisia (Anicle 20).
This revenue procedure also
the representations in Rev. Prdc. 87-9
pertaining to the treaty with
formef Union of Soviet Socialkt Re.
publics (Article VI).
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