United States Department of the Interior

OFFICE OF THE SECRETARY
Washington, DC 20240
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Department of the Interior Acquisition Policy Release (DIAPR) 2012-11, Amendment 2

Subject: Class Deviation—Providing Accelerated Payment to Small Business
Subcontractors

References: Office of Management and Budget Memorandum M-13-15, July 11, 2013;
Office of Management and Budget Memorandum M-12-16, July 16, 2012;
DOI Guidance Memorandum, Implementation of OMB Memorandum M-12-16, dated
July 17, 2012; and
Federal Acquisition Regulation (FAR) 1.404

1. Purpose:

This amendment extends a class deviation issued under DIAPR 2012-11, that allows contracting
officers to insert the attached clause, 52.232-99, Providing Accelerated Payment to Small Business
Subcontractors (DEVIATION)(AUG 2012), in all new solicitations and resultant contracts. DIAPR
2012-11, Amendment 2 supersedes DIAPR 2012-11 and DIAPR 2012-11, Amendment 1.

2. Effective Date: Upon signature,

3. Expiration Date: This DIAPR will remain in effect until July 11, 2014, or is otherwise
rescinded.

4. Background and Explanation:

In 2012, the Office of Management and Budget (OMB) issued Memorandum M-12-16, which
established the Executive Branch policy that agencies should, to the full extent permitted by law,
temporarily accelerate payments to all prime contractors — with a goal of paying them within 15 days
of receipt of proper invoices — in order to allow them to provide prompt payments to small business
subcontractors. The temporary policy expired on July 11, 2013, OMB Memorandum M-13-15
extends the temporary policy by one year, to July 11, 2014,

A copy of OMB Memorandum M-13-15 is available online at
hitp://www.whitehouse. gov/sites/default/files/omb/memoranda/2013/m-13-15.pdf

5. Action Required:

Contracting officers shall continue to insert the attached clause 52.232-99, Providing Accelerated
Payment to Small Business Subcontractors (DEVIATION) (AUG 2012), in solicitations and
resultant contracts. The contract clause requires the prime contractor, upon receipt of accelerated



payments from the government, to make accelerated payments to small business subcontractors to
the maximum extent practicable after receipt of & proper invoice and all appropriate documentation
from the small business subcontractor. The procedures for processing an invoice established in the
DOI Guidance Memorandum Implementaiion of OMB Memorandum M-12-16, dated July 17, 2012,
shall continue to be followed. OMB will continue to monitor agency progress. Therefore, bureaus
shall be prepared to report their progress in making accelerated payments under this temporary
policy. '

This temporary policy does not affect the application of the Prompt Payment Act’s late-payment
interest penalty provisions. The efforts to accelerate payments shall be made while ensuring proper
payments are accomplished by maintaining internal controls over payment processes.

0. _ Additional Information:

Questions may be directed to Scott Curit, Office of Acquisition and Property Management, at (202)
513-0719 or by e-mail at Scott _Curit@ios.doi.gov.
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EXECUTIVE.OFFICE OF THE PRESIDENT

OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

Tuly 11, 2013

MEMORANDUM FOR THE HEADS OF EXECUTIVE DEPARTMENTS AND AGENCIES

FROM: Steven L. VanRoekel
Acting Deputy Director forManagement

SUBJECT:  Extension of Policy to Provide Accelerated Payment to Small Business
Subcontractors '

On Juiy 11, 2012, the Office of Management and Budget (OMB) issued Memorandum
M-12-16, “Providing Prompt Payment to Smal! Business Subcontractors,” to improve cash flow

for :.ulal'lfbusinesseS*an'd*increase*smaﬂ*businessp’a:rticipatiUrrinﬁctl'lflevels*GfFﬁléﬁl
contracting.' This initiative is part of the Administration’s ongoing commitment to supporting
small business growth and prosperity, as an engine to drive economic activity and job creation
throughout the country.

Memorandum M-12-16 established the Executive Branch policy that agencies should, to -
the full extent permitted by law, temporarily accelerate payments to all prime contractors — with
a goal of paying them within 15 days of receipt of proper invoices — in order to allow them to
provide prompt payments to small business subcontractors. In response to this policy, agencies
have temporarily accelerated payment to their prime contractors and incorporated clauses in their
contracts requiring prime contractors to accelerate payments to their small business
subcontractors when they receive accelerated payments from the government,

The temporary policy established by Memorandum M-12-16 is set to expire on July 11,
2013. This memorandum extends the temporary policy by one year, to July 11, 2014, This
extension will allow OMB and agencies to continue to evaluate the impact of accelerated
payment on small business subcontractors. It will also allow the Federal Acquisition Regulatory
Council to solicit public input on strategies that might be used over the longer term to help
maintain effective cash flow and prompt payment to small business subcontractors.

Agencies should continue providing six-month reports to OMB. As explained in
Memorandum M-12-16, the reports should include their progress in making accelerated
payments under this temporary policy, including any steps in addition to this policy that the
agency has undertaken to ensure that small business subcontractors are paid in a prompt manner.
If an agency determines that it may need to exempt itself from complying with the extension of
this temporary policy, it should confer with OMB before taking action.

! For a copy of the memorandum, go to hitp://www.whitehouse.gov/sites/default/files/omb/memoranda/2012/n-12-
16.pdf



As a reminder, the policies in Memorandum M-12-16 do not affect the application of the
Prompt Payment Act’s late-payment interest penalty provisions. Nor do they change the
application of OMB Memorandum M-11-32, “Accelerating Payments to Small Businesses for
Goods and Services.” Memorandum M-11-32 requires agencies to make their payments to small
business prime contractors as soon as practicable to the full extent permitted by law, with the
goal of making payments within 15 days of receipt of proper invoices. These efforts should
include seeking ways to accelerate payments while simultaneously ensuring proper payments by
maintaining internal controls over payment processes.

If you have any questions regarding this memorandum, please contact Mathew Blum
(mblum(@omb.eop.gov), Associate Administrator of the Office of Federal Procurement Policy,
or Mike Wetklow (mwetklow@omb.eop.gov), Chief, Accountability, Performance, and
Reporting Branch of the Office of Federal Financial Management.




EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
» WASHINGTON, D.C. 208503

July 11,2012

M-12-16

MEMORANDUM FOR THE HEADS OF BEXECUTIVE DEPARTMENTS AND AGENCIES
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SUBJECT: Providing Prompt Payment to Small Business Subconiractors

FROM: Jeffrey D, Zi
Acting Director

The Administration is strongly committed to supporting small business growth and
prosperity, as an engine to drive economic activity and job creation throughout the country. As part
of this commitment, the Administration has taken steps to enhance small businesses’ opportunities

“to contract with the Federal Government, as well as to ensure that the government prompily and

efficiently pays small businesses when they contract to provide goods and services to the
government,

On September 14, 2011, the Office of Management and Budget (OMB) issued
Memorandum 11-32, “Accelerating Payments to Small Business for Goods and Services,” That
memotandum established “the Executive Branch policy that, to the full extent permitted by law,
agencies shall make their payments to small business coniractors as soon as practicable, with the
goal of making payments within 15 days” of receipt of relevant documents.! Such acceleration
helps to improve cash flow for small businesses, increases liquidity, unlocks capital for the purposes
of investment and growth, and increases small business participation in Federal contracting.

In furtherance of this policy, and to further preserve and increase small business
participation in all levels of Federal contracting by improving cash flow, this memorandum
establishes the Iixecutive Branch policy that, to the full extent permitted by law, agencies shall take
these steps outlined in this memorandum to ensuw that prime contractors are able {o pay their small
business subcontractors in a prompt fashion.” In particular, agencies should, to the full extent
permitied by law, temporarily accelerate payments to all prime contractors, in order to allow them
to provide prompt payments to small business subcontractors, Of note, this memorandum does not
affect the application of the Prompt Payment Act’s (PPA) late-payment interest penalty provisions,

! Pursuant to the implementing regulations for the Prompt Paymenti Act (PPA), relevant documents include a proper
invoice for the amount due and confirmation that the goods and services have been received and accepted by the Federal
Government.

2 As defined at 48 CR.R. Part 3,502-1, a prime contractor “means a person who has entered into a prime contract with
the United States,” and a a subcontractor “(1) means any person, other than the prime contractor, who offers to furnish -
or furnishes any supplies, materials, equipment, or services of any kind under a prime contract or a subconiract entered
into in connection with such prime contract; and (2) includes any person who offers to furnish or furnishes general
supplies to the prime contractor or a higher ticr subcontractor,”



BACKGROUND

Under the Prompt Payment Act (PPA) and OMB’s implementing regulations,’ and as
outlined in OMB Memorandum 11-32, a Federal agency is generally required to make payments
within 30 days from when the agency receives propet documentation. If an agency does not pay a
vendor the amount due by the “required payment date” prescribed by the PPA, the agency must pay
the vendor a late-payment interest penalty.

In accotdance with the PPA, agencies generally pay prime contractors no earlicr than seven
days in advance of this 30-day deadline. However, the PPA and OMB’s implementing regulations
authorize agencies to make accelerated payments when the agency determines that doing so is
“necessary.” In addition, OMB’s regulations specifically support agencies in making accelerated
payments to small businesses, stating that “[a]gencies may pay a small business as quickly as
possible, when all proper documentation, including acceptance, is received in the payment office
and before the payment due date.”* :

Pursuant to the policy established in Memorandum 11-32, Federal agencies have already
taken steps to accelerate payments to small business prime contractors. In consultation with OMB
and Treasury, Federal agencies have accelerated of payments to small business prime contractors
while protecting the good stewardship inherent in effective cash management practices, as required

by the PPA, These actions have been taken during a period in which the cost of capital for the
Federal Government has been low, and therefore the government is able to remit payments along an
accelerated timeline without jeopardizing prudent cash management practices.

ACCELERATING PAYMENTS TO SMALL BUSINESS SUBCONTRACTORS

To further this policy, with respect to small businesses that are subcontractors, agencies shall
take steps, as outlined below and to the full exient permitted by law, to ensure that prime contractors
disburse the funds that they receive from the Federal Government to their small business
subcontractors in & prompt manner.

To agsist in expediting contractor payments to small business subcontractors, agencies shall, -
to the full extent permitted by law, temporarily establish an earlier, accelerated date for making
agency payments to all prime contractors. Consistent with the policy for small business prime
contractors established in Memorandum 11-32, agencies are encouraged to make payments to all
prime contractors as soon as practicable, with a goal of paying all prime contractors within 15 days
of receiving proper docymentation, In accordance with the above, agencies should begln
accelerating payments to all prime contractors as soon as practicable.

While this temparary policy is in effect, agencies shall encourage prime contractors to —

» accelerate payments to their small business subcontractors;

o consider modifying their existing contracis with small, business subcontractors
without consideration or fees to include a clause providing that the prime contractor

? The PPA is at 31 U,8.C. Chapter 39. OMB’s implementing regulations are at 5 C.F.R, Part 1315,

45 C.FR. § 1315, 5(b). The provision alsc explains that earlior payments to small businesses “are not subject to
payment restrictions stated elsewhere” in OMB’s PPA regulations. These restrictions includs the instruction (o agencies
that their PPA authority to make an carlier payment “must be used cautiously.” 5 C.F.R, § 1315.4().
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will pay the small business subcontractor along an accelerated timetable to the
maximum extent practicable; and

o ingerfa similar clause in their fiture contracts with small businesses subcontractors;

To assist in this effort, OMB is requesting that the Federal Acquisition Regulatory Council
(FAR Council) develop standard wording for a clause that would be included in the agency’s
contract with the prime contractor, pursuant to a deviation, providing for prompt payment from the
prime contractor to its small business subcontractors, OMB is encouraging the FAR Council to
consider as an example the provision in the PPA that, for the purposes of construction contracts
awarded by an agency, flows down an accelerated payment schedule fo subcontractors for
satisfactory contract performance.” OMB is further requesting that the FAR Council undertake a
rulemaking, in consultation with the Smail Business Administration, to develop a standard clause
that may be incorporated into future prime contracts and subcontracts (for activities other than
construction) to address prompt payments to small business subcontractors.

The acceleration of payments to all prime contractors is a one year, temporaty, transitional
policy that provides for immediate assistance to small businesses, while affording agencies and

prime coniractors time to insert contract clauses as described above, or take other appropriate sieps,
to ensure that prime contractors provide prompt payment to their small business subcontractors, On
a date one year after the date of this memorandum, the policy of automatically accelerating all
payments to prime contractors shall terminate. At that time, agencies shall cease making
accelerated payments to all prime contractors pursuant to the temporary, transitional policy, OMB
will then provide further guidance on the appropriate steps that agencics should consider to ensure
that small business subcontractors continue to be paid promptly by their prime contractors. Such
steps may include continuing to provide accelerated payment to prime confractors that have inserted
contract clauses as described above, exercising flexibility that is being considered as part of the
implementing reguiations of the Small Business Jobs Act that enables agency contracting officers o
consider a prime contractor’s commitment to paying small business subcontractors in a prompt
manner as part of' a contract award determination, or other measures as OMB deems appropriate.

This further guidance will be informed in part by an evaluation of the progress agencies
have made, dnd information they have collected, in ensuring prompt payment to small business
subcontractors, as well as analysis of the economic conditions facing small businesses at that time.
Accordingly, within six months, and again within one year, of the date of this memorandum, each
agency shall report to OMB on —

1. the agency’s progress in making accelerated payments to all prime contractors, to the full
extent permitted by law, pursuant to the temporary, transitional policy established by this
memorandum and designed to expedite contractor payments to simall business

. subcontractors; ‘ '

3 This PPA provision is implemented in the Federal Acquisition Regulation (FAR) at 48 C.F.R. Part 52.232-27.
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2. the pro gress of the agency’s twenty-five largest prime contractors in mcorporatmg prompt
payment clauses in their subconiracts with small businesses; and

3. the progress of any other steps that the agency has undertaken to ensure that small business
subcontractors are paid in a prompt manner.

In the immediate term, agencies should encourage small business prime contractors to
accelerate payments to their small business subcontractors, However, the issuance of this
memorandum and its implementation do not change the application of Memorandum 11-32, which
remains in effect unless and until OMB issues further superseding guidance.

This memorandum does not affect the application of the PPA’s late-payment interest penalty
‘provisions. Under the PPA and OMB’s implementing regulations, the interest penalty is triggered
when an agency does not pay the contractor the amount due by “the required payment date.” This
memorandum and its implementation do not modify the “required payment date” and do not
otherwise modify the operation of the interest penalty.

If you have any questions regarding this memorandum, please contact Mathew Blum
(mblum@omb.eop.gov), Associate Administrator of the Office of Federal Procurement Policy, or

Norman Dong (ndong@omb.cop.gov), Deputy Controller of the Office of Federal Financial
Management,




United States Department of the Interior

QFFICE OF THE SECRETARY
Washington, DC 20240

JUL ¥ 72012

Memorandum

To: Bureau Assistant Directors for Administration
Director, Naticnal Business Center
Bureau Finance Officers
Bureau Procurement Chiefs

From: Douglas A, Glenn Q A KL&/‘/‘/L
ial Officer and Director

Deputy Chief Financ
Office of Financial Management

Debra Sonderman, Director M AMWWW
A

Office of Acquisition and Property Mafiagement

Subject: Implementation of OMB Memorandum M-12-16

In accordance with the attached memorandum from the Office of Management and Bud get,
effective immediately, all agencies are expected to begin paying all prime contractors as quickly
- as possible. The memorandum makes clear that normal procedures NEcessary to Process an
invoice must be followed, such as a goods receipt, service entry sheet, and other verification that
invoices match actual delivery. However, once the appropriate documentation is in place, rather
than scheduling a payment for a fisture date to coincide with normal prompt payment terms, the
Quick Pay procedures implemented for small business contractors in the fall of 2011 must be
followed. -M-12-16 and this memorandum are in effect until July 10, 2013.

At this time, no contractual actions are required to implement this new policy. The Office of
Federal Procurement Policy will be meeting with agency Senior Procurement Executives later
this week to discuss approaches and recommendations for encouraging large business prime
contractors to flow down faster payment terms to small business subcontractors. Turther
guidance on contracting procedures will be provided at a later date.

If you have questions, please contact Doug Glenn at (202) 513-0362 or Debra Sonderman at
(202) 254-5501.

Attachment
cc:  Pam Haze, Deputy Assistant Secretary —~ Budget, Finance, Performance and Acquisition

Michael Johnston
CFO Counci]




GSA

GSA Office of Governmentwide Policy
CIVILIAN AGENCY ACQUISITION LETTER 2012-03

August 16, 2012

MEMORANDUM FOR CiVILIAN AGENCIES OTHER THAN NASA

FROM: LAURA AULETTA L_MD\\«EI‘CC:

CHAIR
CIVILIAN AGENCY ACQUISITION COUNCIL (CAAC)

SUBJECT: Class Deviation from the Federal Acquisition Regulation (FAR)
to Implement Office of Management and Budget (OMB) Policy
Memorandum M-12-18, Providing Prompt Payment to Small

Business Subcontractors

On July 11, 2012, OMB issued Policy Memorandum M-12-16, Providing Prompt
Payment to Small Business Subcontractors. The memorandum directs that agencies
should, to the full extent permitted by law, temporarily accelerate payments to all prime
contractors, in order to allow them to provide prompt payments to small business
subcontractors. While this temporary one year policy is in effect, agencies shall
encourage prime contractors to pay small business subcontractors on an accelerated
timetable to the maximum extent practicable.

OMB also worked with the FAR Council to develop the attached clause to require prime
contractors to pay small business subcontractors on an accelerated timetable to the
maximum extent practicable.

Effective immediately, agencies may authorize a class deviation, in accordance with
FAR 1.404, for contracting officers to insert the attached clause in all new solicitations
and resultant contracts and, to the extent feasible, modify existing solicitations to insert
the attached clause. Contracting officers may amend existing contracts to insert this
clause in accordance with FAR 1.108(d).

This CAAG letter constitutes consultation with the Chair of the CAAC required by FAR
1.404(a)(1) when the agency uses the attached clause. If an agency modifies the
attached clause, the agency shall consult with the CAAC Chair, so that any agency
modified clause can be coordinated with OMB to ensure consistency with the policy
memorandum. The class deviation with the modified clause shall be emailed to Edward

U.S. General Services Administration
1275 First Street, NE

Washinglon, DC 20417

Www.gsa.gov



Chambers at edward.chambers@gsa.gov, with a copy emailed to

william.clark@gsa.gov.

A sample transmittal is also attached, which agencies may use at their discretion to
explain the deviation to the acquisition workforce. Agencies need not notify the CAAC if
they modify the language in the sample transmittal.

If you have questions or require additional information, please contact Edward N.
Chambers at (202) 501-3221, or by email.

ATTACHMENTS




52.232-99, Providing Accelerated Payment to Small Business Subcontractors
(DEVIATION)
The contracting officer shall insert the following clause in all solicitations and resultant
contracts.

PROVIDING ACCELERATED PAYMENT TO SMALL BUSINESS SUBCONTRACTORS
(DEVIATION) (AUG 2012)

This clause implements the temporary policy provided by OMB Policy Memorandum M-12-16,
Providing Prompt Payment to Small Business Subcontractors, dated July 11,2012,

(a)  Upon receipt of accelerated payments from the Government, the contractor is required to
make accelerated payments to small business subcontractors to the maximum extent
practicable after receipt of a proper invoice and all proper documentation from the small
business subcontractor.

(b) Include the substance of this clause, including this paragraph (b), in all subcontracts with
small business concemns.

(c) The acceleration of payments under this clause does not provide any new rights under the
Prompt Payment Act. ' '



SAMPLE TRANSMITTAL TEMPLATE

MEMORANDUM FOR [Insert addressees]

SUBJECT: Class Deviation—Providing Accelerated Payment to Small Business Subcontractors

Effective immediately, contracting officers shall use the attached clause to require prime
contractors to pay small business subcontractors on an accelerated timetable to the maximum
extent practicable. Accordingly, contracting officers shall insert the clause at 52.232-99
(DEVIATIONYAUG 2012) in all new solicitations and resultant contracts after the date this
deviation is signed and, to the extent feasible, modify existing solicitations to insert the clause at
52.232-99 (DEVIATION)(AUG 2012). Contracting officers may amend existing contracts to
insert this clause in accordance with FAR 1.108(d).

This deviation implements the temporary one-year poliéy provided by OMB Policy
Memorandum M-12-16, Providing Prompt Payment to Small Business Subcontractors, dated

July 11, 2012, which is designed to accelerate payment from federal prime contractors to their
small business subcontractors. To assist in expediting contractor payments to small business
subcontractors, [Agency Name] will provide accelerated payments to all prime contractors after
receipt of a proper invoice and all proper documentation while also maintaining necessary [insert
agency| internal controls,

This deviation remains in effect until it is incorporated into the FAR or [Agency FAR
Supplement] or is otherwise rescinded. My point of contact is Mr/Ms [insert name], who may
be reached at xxx-xxx-xxxx, or somebody@xxx.xxx.

[Insert name]
[Insert title]



