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Subpart 1409.2—Qualifications Requirements

£ 0p

1409.202 Policy.
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(&) The HCA is the official responsible for establishing the qualification requirement in FAR 9.202(a)(1).
This authority 1s not redelegable.

{b) The HCA is the approval official referenced in FAR 9.202(e).

1409.206 Acquisitions subject to qualification requirements.

Lor;

1409.206-1 General.

[t

The HCA is the approval official referenced in FAR 9.2068-1(b).

Subpart 1409.4—Debarment, Suspension, and Ineligibility

],

1409.403 Definitions.

ng .

As used in this subpart:

Case Representative refers to the individual who prepares and forwards the action referral

memorandum to the Debarring and Suspending Official and provides additional assistance in the course
of action resolution. Debarment and Suspension actions may be referred to the Debarring and
Suspending Official for consideration from different sources, as appropriate. The HCA, or designes, may-
refer matters. The Office of Inspector General (O1G) may also refer actions.

Conviction, for the purposes of this subpart, means:

(a) A judgment or any other determinaticn of guilt of a criminal offense by any court of competent
jurisdiction, whether entered upon a verdict or plaz, including a plea of nolo contendere; or,

{b) Any other resolution thatl is the functional equivalent of a judgment, including probation before
Judgment and deferred prosecution. A disposition without the participation of the court is the functionat
equivalent of a judgment only if it inciudes an admission of guitt, '

Débam‘ng Official refers to the Director, PAM. The Debarring Official is the official authorized to impose
debarment or suspension. The Debarring Cfficial also may settle a debarment or suspension action at
any time if it is in the best interast of the Government.

Suspending Official refers to the Diractor, PAM.

1409.404 Excluded Parties List System (EPLS).

_t_O_Q.

(a) PAM is responsible for accomplishing the actions required in FAR 9.404(c).

{b) COs should access the EPLS online at hitp://www.epls.gov.

http:/fecfr.gpoaccess.gov/cpi/titext/text-idx?c=ecfr&sid=21fe71baaf37e0de2b03603d3399
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1409.405 Effect of listing.

_t.Q.Q

When a CO finds that a compelling reason exists to conduct businass with a contractor listed on the
EPLS, the HCA shall submit the determination and findings to the Director, PAM, for approval.

1409.405-1 Continuation of current contracts.

[0y

The HCA, without auth'ority to redelegate, is authorized to take the actions listed in FAR 9,405—1,

1409.406 Debarment.

lop

1409.406-1 General.

The Director, PAM, is authorized to make the statement regarding debarment by another agency's
debarring official under the conditions in FAR 9.406—1{c).

1409.406-3 Procedures.

[Ecp

(a) Investigation and referral. Whenever a cause for debarment, as listed in FAR 9.406-2. becomes
known to a DOl employee, the matter shall be referred by the case representative to the Debarring
Official, in consultation, as appropriate, with the HCA involved, the SOL, and OIG. The case
representative will review the matter and, as warranted, prepare and submit to the Debarring Official for
consideration an Action Referral Mermorandum (ARM) with supporting documentation.

(b} Notlice of Proposed Debarment. Based upon review of the ARM, as appropriate, the Debarring
Official shall initiate proposed debarment by taking the actions listed In FAR 9.406--3{c) and advising the
contractor of DOI's process for contesting the action.

(c) Dacisfon-making process. (1) For debarment actions based upon a conviction, civil judgment, or in
which there is no genuine dispute over material facts, consistent with FAR 9.406-3(d)(1), the Debarring
Official shall make a decision on the basis of the information in the administrative record, inctuding any
contractor submissions. Where the proceeding includes an oral presentation of matters in opposition
(PMIO) to-the Debarring Gfficial, the PMIO will be conducted in an informal business meeting format and
tape recorded for the administrative record.

(2} For actions listed under FAR 9.406--3(b}2), upon concluding from a contractor's information in
response to the action notice that facts material to the existence of cause for debarment are genuinely in
dispute, the Debarring Official may refer the disputed material facts to another official for fact-finding.
The hearing shall be conducted in accordance with Debarment Program fact-finding procedures.

{i) The fact-finding proceeding will be transcribed. The faci-finding official will file the original copy of the
transcript with the case record. The reporter's fees and other direct costs associated with the hearing
shall be borne by the bureau or office initiating the debarment action, except in the case of actions
initiated by the OIG. For actions initiated by the OIG, the costs will be borne by the bureau(s) andfor
office(s) out of which the matter arose. A transcript of the proceedings shall be made available to the
contractor as provided under FAR 8.406-3(b)2)({ii).

(i) Subject to the provisions of 43 CFR part 1, the centractor, and any specifically named affiliate, may

http://ectr.gpoaccess.gov/cgi/t/text/text-idx?c=ecir&sid=21fe7 1 baaf3 7e0de2b03603d3399, .,
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be represented by counsel or any duly authorized representative. Witnesses may be called by either
party. The proceedings shall be conducted expediticusly and in such a manner that each party will have
a full opportunity to present all information considered pertinent to the proposed debarment. A transcript

of the proceedings shall be made available io the contractor under the condition in FAR 9.406-3(b)(2)
(.

(i) The fact-finding official will prepare findings of fact, certify the entire hearing record and provide said
findings and record to the Dabarring Official. The fact-finding officlal shall not make any .
recommendations unless the Debarring Official has expressly requested such recommendations in
writing. Following receipt of the findings of fact, the Dabarring Official shall complete debarment
proceedings and issue a written debarment decision.

(d) Administrative Agreements. Matiers may be resolved through administrative agreement at any stage

of praceedings of a debarment action where a contractor agrees to appropriate terms. The specific effect
of administrative agreements that incorporate terms regarding eligibility for DOI contracting will vary with

the terms of the agreements, In general, such agreements rasolve debarment concerns and thereby

terminate any imposed or pending award ineligibility. In the event of an agreement, PAM will notify COs
of the agreement and its terms.

(e) Administrative Appeal. Administrative review of the Debarring Official's decision under FAR 9.406—3
(e) may be sought as follows:

(1) The contractor may within thirty (30) days of receipt of the decision, request the Debarring Official to

reconsider the decision for clear material errcrs of fact or law which would change the outcome of the
matter.

{2) The Debarring Official may exercise his/her discretion and stay the debarment pending

reconsideration review. The Debarring Official will notify the contractor in writing of the decision on
reconsideration.

(3) A review request under this section must be in writing, clearly state the specific findings believed to
be in arror and include the reasons or legal bases for the position.

1409.407 Suspension.

(] 0o

1409.407-1 General.

e

The Director, PAM, is authcrized to make the determination in FAR 8.407-1(d).

1409.407-3 Procedures.
_igp_

(a) Investigation and réfarral. Whenever a cause for suspension, as listed in FAR 9.407-2, becomes
known ta a DOl employee, the matter shatl be referred by the case represantative to the Suspending
Official, in consultation, as appropriate, with the HCA involved, the SOL, and the O1G. The case
representative will review the matter and, if warranted, prepare and submit to the Debarring Official for
consideration an Action Referral Memorandum (ARM) with supporting documentation.

(b) Natice of Suspension. After review of the ARM, if appropriate, the Debarring Official shall initiate a
suspension by taking the aclions listed in FAR 9.407-3(c), and advising the contractor of the
Department's process for contesting the action.

{c) Decision making process. (1) For suspension actions basad upon an indictment or equivalent
charging document, or where there is no genuine dispute over material facts, consistent with EAR
9.407-3(d), or in which additional proceedings to determine disputed material facts have been denied on

'http:// ecir.gpoaccess. gov/cpi/t/texi/text-idx?c=ecfr&sid=21fe7 1 haafi7e0de?h0360343300
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the basis of DOJ advice, the Suspending Official shall make a decision on the basis of the information in
the administrative record, including any submission by the contractor, Where the proceeding includes an
oral PMIO to the Suspending Offlcial, the PMIO will be conducted In an informal business meeting
format and tape recorded for the administrative record. '

{2} For actions listed under FAR ©.407-3(b)2), when the Debarring Official concludes from information
in a contractor's response to the proposed action notice that facts material to the existence of a cause
for debarment are genuinaly in disputa, the Suspending Official may refer the disputed material facts to
another offictal for hearing and findings of fact.

(i) The hearing shall be conducted in accordance with Suspension Program fact-finding procedures.

(i) The fact-finding proceeding will be transcribed. The reporter's fees and other direct costs associated
with the hearing shall be borne by the bureau or office initiating the suspension referral, except in the
case of actions initiated by the OIG. For actions [nitiated by the OIG, costs will be borne by Bureaus
and/or offices out of which the matter arose. A transcript of the preceedings shall be made available to
the contractor under the condition in FAR 9.407-3(b)2)(ii).

(iii) Subject to the provisions of 43 CFR part 1, the contractor, and any specifically named affiliates, may
be reprasented by counsel or any duly authorized representative. Withesses may be called by sither
party. The proceedings shall be conducted expeditiously and In such a manner that each party will have
a full opportunity to present all information considered pertinent to the suspension.

{iv) The fact-finding officlal will prepare findings of fact, cerlify the entire hearlng record and provide said
findings and record to the Suspending Official. The fact-finding official shall not make any
recommendations unless the Suspending Official has expressly requested such recommendations in
writing. Following receipt of the findings of fact, the Suspending Official shall complete suspension
proceedings and issue a written decision. Matters may be resclved through an administrative agreement
at any stage of the proceedings.

(dY Administrative Agreements. Matters may be resolved through an administrative agreement at any
stage of proceedings in resclution of a suspension action where a cenfractor agrees to appropriate
terms. The specific effect of administrative agreements that incorporate terms regarding eligibility for
DOl contracting will vary with the terms of the agreements. In general, such agreements resolve
suspension concerns and thereby terminate award ingligibility. An administrative agreement resolving a
suspension action may by its terms be an interim agreement. in the event of an agreement, PAM will
notify COs of the agreement and its ierms.

(e) Administrative Appeal. Admlmstratwe review of the Suspendlng Official’s decision under FAR 9.407—
3(d) may be sought as follows:

(1) The contractor may W|th|n thirty (30} days of receipt of the decision, ask the Suspending Official to
reconsider the decision for clear material errors of fact or law which would change the outcome of the
matter.

(2) The Suspending Cfficial may in the exercise of discretion stay the debarment pending
raconsideration review. The Suspending Official will notify the contractor in writing of the decision on
reconsideration,

(3) A review request under this section must be submitted in writing; clearly state the specific findings
believed to be in error, and include the reasons or legal bases for the position.

Subpart 1409.5--0rganizational and Consultant Conflicts of Interest

(oo

1406.503 Waiver.

] o

{a) The Director, PAM, is authorized to waive any ggneral rule or-prooedure in FAR Subpart 9.5, when

http:/fecfr.gpoaccess.gov/cgi/t/text/iext-idx?c=ecfr&sid=21fe71baaf37e0de2b03603d3399 .

Page 5 of 6

4/27/2012



Electronic Code of Federal Regulations: Page 6 of 6

such action is in the Governmant's interest.

(b) Request for walvers shall be made by the HCA', through the appropriate SOL, to the Director, PAM.
Each request shall include:

(1) An analysis of the facts involving the potential or actual conflict, inciuding benefits and detriments to
the Government and prospective contractor{s}; :

{2) A discussion of the factors which preclude avoiding, neutralizing or mitigating the conflict; and
{3) Identification of the provision(s) in FAR Subpart 9.5 10 be waived.

1409.506 Procedures.

£ cn

Ifthe CO determines that coniractor performance of the contemplated work is likely to create an

- organizational conflict of interest, then the contracting officer shall refer the documentation of the
_potential conflict and proposed resolution prepared in accordance with 7.105(b)}18) to the HCA for
approval. Referrals to the HCA shall be initiated by the CO and reviewed by the SOL.
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