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{8) Trocal public authoriby, inclnding
any public housing agsncy under t.he
CUniited STaTES Hounsing ASt of 1937

(9) Special district; :

(1) School dlstrict

(11} Intrastate dist.rict:

(12) Counocil of governments, whather
or not incorporated as a nonprofit cor-
poration under State law; and :

(13) Any other instrumentality of a
local governmenst.

(4} Private entity. (1) This term means
any entity other than a State, local
government, Indian tribe, or foreign
public entity.

(2) This term includes;

(i) A nonprofit organization, includ-
ing any nonprofit institution of hlgher
education, hospital, or tribal organiza-
tion other than ¢ne included in the def-
inition of Indian tribe in paragraph (b
of this gection,

(i1} A for-profit organization.

(e} Stale, congistent with the defini-
tion in section 103 of the TVPA, as
amended (22 U.8.C. 7102), means:

(1) Any State of the United States;

(2} The District of Columbia;

(3) Any agency or 1nstrumentalit.y of
a State other than a local govaernment
or Btate-contrelled institution of high-
er eduncation;

(4) The Commonwealths of Puerto
Rico and the Northern Mariana Is-
lands; and

(&) The United States Virgin Isiands,
Guam, American Samoa, and a terri-
tory or possession of the United States,

PARTS 176-179 [RESERVED]

PART 180—OMB GUIDELINES TO
AGENCIES ON GOVERNMENT-
WIDE DEBARMENT AND SUSPEN-
SION (NONPROCUREMENT)

Bec,

180.6 What does this part do?

180,10 How is this part organized?

180,15 To whem do these guidelines apply?

180,20 What must a Federal agency do to
implement these guidelines?

180.25 What must & Pederal agency address
in its implementation of thess guide-
linas?

180,30 Where does a Federal agency lmple«
ment these guidelines?

180.35 By when must a Federal agency im-
plement these guidelines?

130,40 How are these guidelines maintained?
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Pt. 180

18045 Do these guldelines cover persons
who are disqualified, as well as those who

~are-excluded from- nnnprocuremant tmns-
actlons"’

Subpcrt A——General

180.100 How are subparts A through I orga-
nized? .

180,105 "How is this part written? )

180,110 Do terms in this part have special
meanings? .

180.116  What do subparts A through I of this
part do? ’

180,120 Do subparks A thlouvh 1 of this part
apply to me?

180,186 What §s the purpose of the non-
procurement debarment and suspension
system?

180,130 How does an exelusion restrict a per-
son's  involvement in covered trans-
actions?

180,135 May a Federal agency granb an ex-
ception to let an excluded person partici-
pate in a covered transacktion?

180.140 Does an exclusion uwnder the non-
procurement system affect a person's eli-
gibility for PFederal procurement con-
tracts?

180.145 Does an exclusion under the Federal
procurement system affect a person's eli-
gibility to participate .in nonprocure-
ment transactions?

180,150 Against whom may a Federal agency
take an exclusion action?

180,165 How do 1 know If a person is ex-
cludeg?

Subpart B—Covered Transactions

180.200 What is & covered transaction?

180,206 Why is it important o know if a par-
tieular transaction is a covered trans-
action?

180.210 Which nonprocurement transactions
are covered transactions?

186,215 Which nonprocurament transactions
are nof covered transactions?

180.220 Are any procurement contrachs in-
cluded as covered transactions?

180.226 How do I know if & transaction in

which I may participate iz a covered
transaction?

Subpart C—Responsibilities of Participants

Regarding Transaclions Polng Business
With Other Persons

100.300 What must I do bafore I enter inko a
covered transaction with another person
at the next lower ier?

180.305 May I enter into a covered trans-

action with an excluded or disqualified
person?
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. 180,310 What must I do If a Federal agency
excludes a person with whom I am al-
‘ready doing business in a covered trans-
achion?

180,315 May I use the services of an excluded
person as & princlpal undsr & covered
transaction? :

180,320- Must I verilfy that principals of my
covered transections are elizible to par-
ticipate?

180.325 What happens if I do business with
an exciuded person in a covered frans-
action? ’ '

180,830 What requirements must I pass down
to persons ab lower tiers with whom I in-
tend to do business?

DISCLOSING INFORMATION—PRIMARY TIER
PARTICIPANTS

180.335 What information must I provide be-
fore entering into a covered transachion
vwith a Federal agency?

180.340 If I disclose unfavorable Information

- required under §180,335 wlll I be pre-
“vented from participating in the trans-
action?

180,346 What happens if I fail to disclose in-
formabion reguired under §180.3357

180.360 What must I do {f I learn of inferma-
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180.435 What musbt I require of a primary
tler participant?

180,440 What action may I take If a primary
tler participant knowlngly does business
with an excluded or disqualified person?

180.445 Whatb action may I take if a primary
tier participant fails to disclose the in-
formation required under §180.3357

180,450 What may I do if a lower tier partici-
pant fails to disclose the information re-
quired under §180.335 to the next higher
tler? :

Subpart E—Excluded Parlies List Syslem

1806.600 - What is the purpose of the BExcluded

tion required under §180,335 after snter--

ing into a covered transaction with a
Federal agency?

DISCLOSING INFORMATION—LOWER TIER
PARTICIPANTS

180,356 What Information must I provide to

a higher tler participant bsfore entering

. inko a coversd transaction with that par-
ticlpant?

180,360 What happens if I fail to discloss in-

formation requirad ander §180,3557

180,365 What must I do if Ilearn of informa-
tion reguired under §180.366 after enter-
ing into a covered transacbion with a
higher tisr particlpant?

Subpart D—Responsibilities of Federal
Agency Officials Regarding Transaclions

180,400 May I enter into a transaction with
an excluded or disqualified person?

180,405 May I enter into a covered trans-
action with a participant if a principal of
the transaction is excluded?

180,410 May I approve a parbicipant's use of
the services of an excluded person?

180.415 What must I do if a Federal agency
excludes the participant or a prineipal
after I enber into a coversd transactlon?

180,420 May I approve & transacbion with an
excluded or disgralified person ab a lower
tier?

180,425 When do I check bo see if a person is
excluded or disqualified?

180.430 ZHow do I check to see if a person is
excluded or disqualified?

Parties List System (EPLS)?

180,505 Who uses the BPLS?

180,510 Who maintains the BPLS?

180.616 Whatb specific information is in the

- BPLS?

180,620 Who places the information into the
BPLS?

180,525 Whom do I ask if I have quesbions
about a persan in the EPLS?

180,530 Where can I find the BPLS?

Subpart F—General Principies Relaling o
Suspension and Debarment Aclions

180.600 How do suspension and debarment
actions start?

180,605 How does suspension differ from de-
barment?

180,610 ‘What procedurss doss a Federal
agancy use in suspension and debarment
actions?

180.615 How does a Federal agency notify a
person of a suspension or debarment ac-
tion?

180.620 Do Federal agencies coordinate sus-
pension and debarment actions?

180.6256 What is the scope of a suspension or
debarment?

180.830 May a Federal agency impube the
conduct of one person to another?

160,636 May a Federal agency settle a debar-
menb or suspension action?

180.540 May & settlement ineclude a vol-
untary exolusion?

180.645 Do other Federal agencies know if
an agency agrees to & voluntary exclu-
sion?

Subpart G—Suspension

(180,700 When may the suspending official
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issue a suspension?

180,705 What does the suspending official
conslder [n issulng a suspension?

180.710 When doss a suspension take effeet?

180,715 . What notice does the swspending of-
figial give me i{J am suspended?

180,720 How may I contest a suspension?

180.725 How much time do I have to contest
a guspension?
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180,730 What information must I provide to
the suspending offloial if I contest the
~—-Buspsnsion? s .
180.735_ Under what conditions do I get an
addiflonal opportunity to challenge tha
facts on which the suspension is based?
140.740 Are suspension proceedings formal?
180.745 How is fact-finding condusoted?
180,760 What does the suspending official
-consider in-tdeciding whether to continue
or terminate my suspension?
180.765 When will T know whather the sus-
pension is continued or terminated?
180.760 How long may my suspension lask?

Subpart H—Debarment

180,800 What aré the caunses [or dsbarment?

180,806 What notice does the debarring offl-
cial give me i I am proposed for debar-
ment?

180.810 When does a debarment take effect?

180.815 How may I contest a preposed debar-
ment?

180,820 How muoch time do I have to contest
a proposed debarment?

180,825 What information must I provids to
the debarring officlal if I contest the pro-
posed debarment?

1B0.830 Under what conditions do I geb an
additional opportunity to challenge the
facts on which the proposed debarment is
based?

180.835 Are debarment procssdings formal?

180,840 How is faot-finding conducted?

180,845 What does the debarring official con-
sider in deciding whether to debar me?

180,850 What is the standard of proofin a de-
barment action?

180.835 Who has the burden of proof in a de-
barment actlon?

180,860 What factors may influence the de-
barring official's decision?

180,865 How long may my debarment last?

180.870 Whan do I know if the debarring offi-
clal debars me? -~

180.876 May 1 ask the debarring officlal to
reconsider a decision to debar me? -

180,880 What factors may influence the de-
barring official during reconsideration?

180.885 May the debarring officia) extend a
debarment?

Subparl —Definitions

160,900
180.505
180.510
180.815
180.920
180,925
180,930
180,938

Adequate evidence,

Alfiliate.

Agent or representative,

Civil judgment.

Coxvictlon,

Debarment,

Debarring oflicial,

Disgualified,

180.94C Excluded or exclusion,

180,848, Excluded Parties
(BPLS),

180.850 Fedaral agency,

List  System
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§180.15

180.955
180.960
180,965 -
180,970
180,975
180.580
180.9856

Indictment.

Ineltigible or ineligibiliky.
‘Legal proceedings; —— -
Nonprocurement transachio
Notice,

Participant.

"Person,

180.990 Preponderance of the svidence,
180.995 Principal.

180.1000 - Respondent, -

180.1005 Btate, - :

180.1010 Suspending official.

18,1016 Suspension,

180.1020 WVoluntary exclusion or voluntarily
exoluded,

APPENDIX TO PYART 80—COVERED TRANS-
ACTIONS

I, - -

AUTHORITY: Sec. 2455, Pub, L. 103-835, 108
Stat, 3327, E.0, 12549, 3 OFR, 1086 Comp.,
p.18%; E.O. 12689, § CFR, 1888 Comp., p. 225,

BOURCE: 10 FR 61865, Aug. 31, 2003, uniess
stherwise noted,

§180.5 What does this part do?

This part provides Office of Manage-
ment and Budget (OMB) guidance for
Federal agencies on the government.
wide debarment and suspension system
for nenprocurement pregrams and ac-
tivities,

§1B0.10 How is this parl organized?

This part is organized in two seg-
ments,

(a) Sections 180.5 through 180.45 con-
tain general policy direction for Fed-
eral agencies' use of the standards in
subparts A through I of this part.

{b) Bubparts A through I of this part
contain uniform governmentwide
sbandards that Faderal agenocies are to
use to specify— )

{1) The types of bransactions that are
covered by the nonprocurement dehar-
ment and suspension system;

(2) The effects of an exclusion under
that nonprocurement system, includ-
ing reciprocal effects with the govern-
mentwide debarment and suspension
system for procurement; -

(3) The criteria and minimum due
process to he used in nonprocurement
debarment and suspension actions; and

(4) Related policies and procedures to

ensure the effectivensss of those ao-
tions, ’

§180.15 To whom does the guidance
apply? ‘

The guidance provides OMB guldance
only to Federal agencies, PubMeation
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of the guidance in the CFR does not
change its nature—it is-guidance and
not regulation. Fedsral agencies' im-

plementation of the guidance governs -

the rights and responsibilities of other

persons affscbed by the nonprocure--

ment debarment and suspension sys-
tem,

§180.20 What must
do to implement these guidelines?

As required by Section 3 of B,0, 12545,
each Federal agenocy with nonprogure-
ment programs and activities covered
by subparts A through I of the guid-
ance must issue regulations consistent
with those subparbs.

$180.25 What must a Federal agency
address in'its 1mp1ementat10n of the

guidance?

a Federal agency

Each Federal agency 1mplementmg_'

regulation:

(a) Must establish policies and proce-
dares for that agency’s nonprooure-
ment debarment and suspension pro-
grams and activities fthat are con-
sistent with the guidance. When adopt-
ad by a Federal agency, the provisions
of the guidance has regulatory effect
for thab agenocy's proo’rams and achivi-
ties.

(0 Must address some matters for
which these guidslines give each Fed-
eral agency somse discretion, Speoifi-
cally, the regulation must—
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ticipants musgt uwse to communicate
compliance requirements to lower-tier
participants, as described in §180.330(a).
If there is a specified method, the regu-
lation needs to require agency officials,
when enbering info covered Utrans-
actions with primary tier participants,
to communioate that requirement.

(0) May also, at the agenoy's option;

(i) Identify any specific types of
transactions that the Federal agency
includes as ‘‘nonprocurement C(rans-
actions” in addition to the examples
provided in §180.970.

(2) Identify any types of nonprocure-
ment brangactions that the Federal
agenvy exempis from coverage under
these guidelines, as authorized under
§180,216(z)(2). :

(3) Identify specific examples of types

of Individuals whe would he ‘‘prin-
cipals’” under bthe Iederal agency's
nonprocurement programs and trans-
actions, in addifion to the types of in-
dividuals described at §180.995,

(4) Speolfy the Federal agency's pro-
cedures, if any, by which a respondent

may appeal a suspe'nsion or debarment

decision.
(5) Identify by title the officials des-
ignated by the Federal agency head as

debarring officials under §1B3.930 or .

suspending officials under §180.1010.
(6) Ineclude a subpart covering dis-

. gualifications, as authorized in §180.45.

(1)} Identify sither the Federal agency, -

head or the title of the designated offi-
cial who is authorized to grant excep-
tions under §180.135 to lst an excluded
person participate in o covered trans-
action,

(2) State whebher the agenoy includes
as oovered transactions an additional
tier of contracts awarded under cov-
ered nonprocursment transactions, as
permitbed under §180.220{c).

(3) Identify the method(s) an agency
official may use, when entering into a
covered transacbion with a primary
tier participant, to communicate to
the parbicipant the requirements de-
seribed in §180.436. Exambples of meth-
ods are an award term that requires
compliance as a condition of the award;
an assurance of compliance obtained ab
time of application; or a cerbification.

(4) Stabe whether the Federal agency
specifies a parbicular method that par-
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(7) Include any provisions authorized
hy OMB.

[70 FR 61865, Aug. 81, 2009, as a.mends(l ak 71
PR 66432, Nov. 15, 2006}

§180.30 Where does a Federal agency
implement these guidelines?

Each Federal agency that partici-
pates in the governmentwide non-

procurement debarment and suspension -

system must isswe 2 regulation imple-
menting these pguidelines within its
chapter in subtitle B of this title of the
Code of Federal Regulations.

$180.35 By when must a Federal agen-
cy implement these guidelines?

Federal agencies must submib pro-
posed regulations to the OMB Tor re-
view within nine months of #the
issuance of these guidelines and issue
final regulationg . within eighteen
rnonths of these guidelines.
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§18040 How are these
. maintained? . _

SThe Interagency .Committee on De-
barment and Suspension established by
section 4 of E.G. 12549 recommends to
the OMB any needsd revisions to the
guidelines in this part. The OME pub-
lishes proposed changes to the guide-
lines in the FPEDERAL RECISTER for pub-
lic comment, considers comments with
{le help of the Interagency Committee
on Debarment and Suspension, and

" issues the final guidelines.

guidelines

§180.45 Do these guidelines cover per
sons_who-are disqualified, as well
as those who are excluded from
nonprocurernent transactions?

A Federal agency may add & subpart
covering disqualifications to its regula-
tion implementing these guidelines,
but the guidelines in subparts A
throngh I of this part—

(2) Address disqualified persons only
to—

(1) Provide for their inclusion in the
BPLS; and

(2) State responsibilities of Fedaral
agencies and participants to check for

§180.105

disqualified persons befors entering
into covered transactions.. _ . .

(b) Do not specify the— .

(1) Transactions for which g disqualiz
fied person is ineligible. Those trans-
actions vary on a case-by-case basis,
becaunse they depend on the language of
the specific statute, Executive order.or
regulabion that cansed the disqualifica-
tion; :
-{2) Entities to which a disgualifica-
tion applies; or -

(8) Process that a Federal agency
uses to disqualify a person. Unlike ex-
clugion under subparts A through T of
this part, disqualification is firequently
not a diséretionary action Lhat & Fed.
eral agency takes, and may include
special proceduras.

Subpcairt A—Geaneral

§180:100 How are subparts A through

" T organized?

(a) Bach subpart contains informa-
tion related to a broad topic or speecific
andience with special responsibilities,
as shown in the following table:

In subpart , . . You wil find provisions raaled to, | .

- | the types of lransaclions that
barmen! systam.

.| the

the general princlples governin
suspenslon-aciions,
. | debarmenl aclions,

delinilions of tarms used In this pan,

general Informalion abou! Subpars A ihrough | of this pan, :
ars covered by Ihe Govemnmentwide nonprocurement suspansion and de-

+ | the responsibililies of persons who paricipale In covered Iransaclions,

responsibiliies of Fedaral agancy officials whe are authardzed 1o enler inlo coverad iransaclions,
- | the responsibiliiles of Faderal agencles for entering information Inte the EPLLS

g suspension, debammanl, voluntary xclusion and setlisment.

() The following table shows which
subparts may be of special interest to
Yyou, depending on who you are:

* Hyouare, -,

See Subpart(s) . . .

(1) a participant or principal in a nonpracurement lransaction ..
(2) a respondent in a suspansion action ..
(3) a respondent I a debarment action
{d) a suspending olficlal ..,
{5) a debarring official | ’
{8) an Faderal agency official aulhorize

transaction ...

§180.105 How is this part written?

{a) This part uses a “plain language"
format to make it easier for the gen-
eral public and business cormmunity to
use. The section headings snd text,
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often in the form of questions and an-
swers, must be read together,

(b) Pronouns used within this part,
such as “I” and “'yon," change from
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subpart to subpart depending on the
audiences being addressed.

‘(o) The ‘‘Covered Transactions” dia-
gram in the appendix to this part
shows the levels or ‘“‘tiers” at which a
Federa) agency may enforce an exchi-
sion.

§180.110 Do terms in this part have
special meanings? .

This part uses terms throughout the
text that have special meaning., Thoss

terms are defined in subpart I of this,

part. For example, three important
ferms are—

(a) EBrclusion or exciuded, which rofors
pnly to discretionary actions talen by
& suspending or dsbarring official
under Execubive Order 12549 and Execu-
tive Order 12689 or under the Federal
Acquisition Regunlation (48 CFR part 9,
subpart 5.4);

(b) Disgualification or disqualified,
which refers to prohibitions under spe-
olfic statutes, execulive orders (other
than Executive Order 12545 and Execu-
tive Order 1268%), or other authorities.
Disgualifications frequently are nob
subject to the discretion of & Paderal
agency official, may have a different
scope than exclusions, or have gpecial
conditions that apply to the disqusali-
fication; and ‘

{c) Ineligibility or ineligible, which gen-
erally refsrs to a person who is either
sxcluded or disgualified,

§180.116 What do Subparts A through
I of this part do?

Subparts A through T of this part pro-
vide for reciprocal exclusion of persons
who have been excluded under the Fed-
ersl Acquisition Regulation, and pro-
vide for the consolidated listing of all
persons who are excluded, or disquali-
fied by stabute, exscubive order or
other legal authority.

§180.,120 Do subparts A through I of
this part apply to me?

Porbions of subparts A t.hrourfh Iof
this part (see takle ab §180 100{1)) apply
to you if you are a—

(a) Person who has been, ig, or may
reasonahly be expected to be, a partieci-
pant or principsl in a coversd trans-
aobion;
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() Respondent (a person against
whom & Federal agency has initiated a
debarment or sugpension acbion);

(¢} Federal agency debarring or sus-
pending official; or

(d) Federal agency official who is au-
thorized to enter into covered trans-
actions with non-Federal parties.

§180,125 What is the purpose of the
nonprocursment debarment and
‘suspension system?

{a) To protect the public interest, the
Federal Government ensures the integ-
rity of Federal programs by conducbing
businsss only with responsible persons.

(b) A Tederal agency uses the non-
procurement debarment and suspension
systern to exclude from Federal pro-
grams persons who are not presently
responsible,

(6) An exclusion is a serious action
that a Federal agency may Gake only -
to protect the public interest. A Fed-
eral agency may noi excluds a person
or commodity for the purpeses of pun-
ishiment.

§180,130 How does an exclusion re-
striet a person's involvement in cov-
eved transactions?

With the excepbions stated in
§§180,135, 315, and 420, a person who is
excluded by any Federal agency may
nof: -
(a) Be a participant in & Federal
agency btransaction that is a covered
transaction; or o

{b) Act as a prinecipal of a person par-
ticipating in one of those covered
transactions.

§180.135 WNay a Federal agency grant
an exception to let an excluded per-
son pariicipate in a covered trans-
action?

(a) A Federal agency head or designee
may grant an exoepbion permitting an
excluded person (o participate in a par-
ticular covered transactien, If the
agency head or {esignee grants an ex-
ception, the exception must be.in writ-
ing and stabte the reason(s) for deviat-
ing from the governmentwide polioy in
Executive Order 12549,

(h) An excepbion granted by one Fed-
eral agency for an excluded person does
not extend to the coversd transactions
of anobther Federal agency.
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§180.140 Does an exclusion under the
ononprocurement _system. _affect.. a
person’s eligibility for Federal pro-
curement dontiacts? T .
If any Federal agenocy excludes a ner-
son under Executive Order 12549 or Ex-
ecutlve Order 12689, on or after August
25, 1995, the excluded person .is also in-
eligible for Pederal procurement trans.
actions under the FPAR. Therefore, an
exclusion under this part has recip-

rocal effect in Federal procurement
transactions,

§180.145 Does an exclusion under the
TFederal procurement system affect
a person’s eligibility to participate
in nonprocurement transactions?

If any Federal agency excludes o per-
son under ths PAR on or after Aungust
25, 1985, the sxcluded person is also in-
eligible to participate in Federal agen-
cles' ncnprocurement covered trans-
actions, Therefore, an exclusion undsr
the FAR has reciprocal effect in Fed-
aral nenprecurement transactions,

§180.180 Against whom may a Federal
agency take an exclusion action?

Given a canse that justifies an exclu-
sion under this part, a Federal agency
may exclude any person who hag heen,
is, or may reascnably be expected to be

a participant cor principal in a covered
transaction. )

$180.155 How de I know if a person is
excluded?

Check the Governmentwids Excluded
Parties List System (BPLS3) to deter-
mine whether a person is excluded, The
General Services Administration (GSA)Y
maintains the EPLS and males it
available, ag detailed in Subpart & of
this part, When a Federal agency takes
an action to excluds a person under the
nonpraecurement or procurement debar-
ment and suspension system, the agen-
oy enters the information ahout the ex-
cluded person into the BPLS,

Subpart B—Covered Transaciions

§180.200 What
action?

is a covered {rans-

A coversd transaction is a non-

procurement or procurement trans-
action that is subject to the prohibi-
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§180.215

tions of this part. It may be a trans-

- acktion at— . . _

{a) The primary tier, hetween o Fed-
eral agency and & person (see appendix
to this part); or .

(b) A lower tier, between a partici-

pant in a covered transaction and an-
cther person..
§180.205 Why is it important if a par-

tieular iransaction is a covered
transaction?

The importance of whether a trans-
action ig & covered transaction depends
upon who you are,

(8} As a participant in the trans-
action, you have the responsibilities
1aid out in subpart ¢ of this part, Those
include responsibilities to the person
or Federal agency at the next higher
tier from whom you received the trans.
action, if any. They also include re-
sponsibilities if you subsequently enter
inbo other covered transactions with
persens at the next lower tier,

‘() As a Federal official who enters
into a primary tier transaction, you
have the responsibilities laid out -in
subpart D of this part.

{¢) As an exclnded person, you may
not be a participant or principal in the
transaction unless—

(1) The person who entered into the
transaction with you allows you to

-continue your involvement in a trang-

action that predates your exclusion, as
permitted under §180.310 or §180.416; or

(2) A Federal agency official ohtains
an exception from the agency head or
designee to allow you bo be involved in

the transaction, as permitted under
§180.135.

§180.210 Which
transactions
actions?

nonprocurement
are covered frans-

AN nonprocurement transactions, as
defined in §180.970, are covered trans-

actions unless listed in the exemptions
under §160.215, .

$180.215 Which nonprocurement

transactions are not covered trans.
actions?

The following types of nonprooure-
ment transactions are not covered
transactions:

(a) A direct award to—

(1) A foreign government or foreign
governmental entity;
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(2) A public international organiza-
tion,

(3) An entity owned (in whole or in
part) or controlied by a foreign govern-
ment; or

(4) Any other entity consisting whol-
1y or partially of cne or more foreign
governments or foreign governmenfal
entities. ‘

(b) A bensfit to an individual as a
personal entitlement without regard o
the “individual’s present responsibility
(bub benefits received in an individual’s
business capacity are not exsepted),
For example, if a person recelves sccial
gecurity benefits under the Supple-
mental Security Income provisions of
the Social Security Act, 42 U.S.C. 1301

et seq., those bensfits are not coversd

transacbions and, therefore, are not af-
feoted if the person is excluded.

(c) Federal employment,

(d) A transaction that & Federal
agency needs to respond to & national
or agency-recognized emergency or dis-
aster.

{e) A -permit, license, certificate or
gimilar instrument issued as a means
to regulabe public health, salety or the
environment, unless a Federal agency
specifically designatss it to be a cov-
ered transaction. .

. () An incidental henefit that results
from ordinary governmental oper-
ations,

() Any other transaction if—

(1) The application of an excluszion to
the transacstion is prohibited by law,; or

(2) A Federal agency's regulation ex-
empts it from coverage under this pars.

§180.220 Are any procursment con:
tracts included as covered trans-
actions?

(a)y Covered transsctions under this
pari— ’

(1) Do not include any procurement
conbracts awardsd directly by a Fad-
eral agency; but

(2) Do include some procurement con-
traots awarded hy non-Federal partici-
pants in nonprocursment covered
transactions,

(k) Specifically, a contract for goods
or setvices is a covered transaction if
any of the following applies:

(1) The contract is awarded by & par-
ticipant in a nonprocurement trans-
action that is covered under §180.210,
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and the amount of the contract is ex-
pected to equal or exceed $25,000,

(2) The contract requires the consgent
of an official of a Federal agency. In
that case, the contract, regardless of
the amount, always is a covered trans-
aotion, and it does not matter who
awarded it. For exaraple, it could be &
subcontract awarded by a contractor ab
a tler below a nonprocurement trans-
action; as shown in the appendix to
this part.

(3) The contract is for Federally-re-
quired audit services,

(¢} A subcontract also is a covered
transachion if,— -

(1) It Is awarded by a participant in a
procurement transaction under a non-
procurement transaotion of a Federal
agenoy that extends the ocoverage of
paragraph (b¥1) of this section to addi-
tional tiers of contracts (see the dia-
gram in the appendix to this part show-
ing thab optional lower tier coverage);
and ’

(2 The valus of the subconbract is ex-
pected to equal or exceed $25,000,

{70 ¥R 51863, Aug. 81, 2003, as. amended at 71
¥R 66432, Mov, 15, 2004]

$180.225 How do I know if a trans-
action in which I may participate is
a covered transaction?

As a participant in a transaction,
you will know that it is a covered
transaction because the Federal agency
regulations governing the transaction,
the appropriate Federal agency official
or participant at the mext higher tier
who enters inbo the transaction with
you, will tell you that you mush com-
ply with applicable porbions of this

“part.
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Subpent C—Responsibilities of Par-
ticipants Regarding  Trans-
actions Doing Business With
Other Persons

§180,300 What must I do before I enter
into a covered transaction with an-
other person at the next lower tier?

When you enter into a covered trans-
action with another person at the next
lowsr tler, you must verily Ghat the
person with whom you intend fo do
business is not excluded or disyualified.
You do bhis by:

(a) Checking the EPLS; or
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(b} Collecting & cerbificstion from
that person; or

() Adding & clause or cendifion to

the covered bransaction with tliat per-
son,

(70 FR 51865, Aug.-31, 2008, as amended at 71
FR 66432, Nov, 15, 2008) :

§180,805 "May I enter inito s sovered
transaction with an excluded or djs.
qualified person?

(a) You as a participant may not
enter into a covered itransaction with
an exoluded person, unless the Fedaral
agency responsible for the transaction
grants an excepbion under §180.135,

(b} You may nct enter into any trans-
actlon with a person who is disqualified
from that transaction, unless you have
obtained an exception under the dis-
gualifying statute, Exeoutive order, or
regulation,

§180.310 Wkat must 1 do if & TFederal
agency excludes a person with
whom I am already doing business
in a covered transaction?

(a) You ss a participant may ocon-
tinue covered transactions with an ex-
cluded person if the transactions were
in existence when the agensy excinded
the person. However, ¥ou are not re-
guired to continue the transactions,
and ycu may consider termination,
You should make a decision about
whether to terminate and the typs of
Sermination action, if any, only after a
thorough review to ensure thatb the ne-
tion is proper and appropriate.

(b) You meay not renew or extend cov-
gred transactions (other than no-cosk
time extensions) with any exelunded
person, unless the Federal agency re-
sponsible for the tra,nsaction'g-rants an
exception under § 180,135,

§180.315 May I use the services of an
excluded person as a principal
under a covered transaction”

(&) You as & participant may con-
tinue to use the services of an excluded
person ag & principal under a covared
transaction if you were using the serv-
fces of that person in the transaction
before the person was excluded.

However, you are not reguired to
continue using that person’s services
as & principal. You should make a deci-
sion about whether to dissontinue that

§180.330

person’s serviees only after a thorough
review, to ensure_that the action is
proper and appropriate, I

{h) You may nobt begin to use the
services of an excluded person as o
principal under a covered transaction
unless the Federal agency responsible

for the transaction granis an exception
under §180.185,

§180.320 Must I verify that principals
of my covered transactions are eli-
gible to participate?

Yes, you as a participant are respon-
sible for determining whether any of

your principals of your covered trans-.

actions is excluded or disgualified from
participating in the transaction,

You may decide the method and fre-
quency by which you do so. You may,

but you are not required 1o, check the
EPLS.

§180.325 What happens if I do busi-
ness with an excluded person in a
covered transaction?

If as a participant you knowingly do
business with an excluded person, the
Federal agency responsible for your
transaction may disallow costs, annnl
or terminate the -transaction, issue a
stop work order, debar or suspend you,
or take other remedies as appropriate,

§180.330 What requirements must I
pass down to persons at lower tiers
with whom I intend to do business?

Before entering inte a covered trans-
action with a participant at the next

lower tier, yon must require that par-
ticipant to—

{a) Comply with this subpart as a

. condition of participation in the trans-
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action. You may 4o 50 using any meth-
od{s), unless the regnlation of the Fea-
eral agency responsible for the trans-

action requires you to use specific
methods,

(0} Pass the requirement to comply
with this subpart to each person with
whom the participant enters into a

covered transaction at the next lower
tier.
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DISCLOSING INFORMATION—FRIMARY
TIER PARTICIPANTS

§180.335 What information must I pro-
vide before entering into a covered
transaction with a IFederal agency?

Before you enter into a covered
transaction ab the primary tier, you as
the participant must notify the Fed-
eral agency office that {s entering into
the transaction with you, if you know
that you or any of the principals for
that covered transacbion:

(a) Are presently excluded or dis-

-qualified,;

(0) Have heen convicted within the
preceding three years of any of the oi-
fenzes listed in §180.800(a) or had a civil
judgment rendered. against you for one
of those offenses within that time pe-
riod;

(c) Are presently indicted for or oth-
grwise criminally or civilly charged by
a governmental entity (Federal, State
or local) with commission of any of the
offenses listed in §180.800(a); or

¢(d) Have had one or more public
transactions (Federal, State, or local)
terminated within the preceding three
vears for cause or default,

§180.340 If I disclose unfavorable in-
formation required under §180.385,
will T be prevented from partici-
pating in the transaction?

As a primary btier participant, your
disclosure of unfavorable information
aboub yourself or a principal under
§180.385 will not necessarily cause &
Federal agency to deny your participa-
tion in the covered transaction, The
agency will consider the information
when 1t determines whether "to enter
into the covered fransaction, The agen-
cy will also consider any additional in-
formation or explanation that you
glect to submit with the disclosed in-
formation.

§180.245 What happens if I fail to dis-
close information required under
§180.3357

If & Federal ggency later determines
that you failed to disclose information
under §180.336 that you knew ab the
time you entered inte the covered
transaction, the agency may—

(a) Terminalbe the transaction for
material failure to comply with the
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terms and conditions of the trans-
action: or :

() Pursue any other avallable rem-
edies, including suspension and debar-
ment.

§180.350 What must I do if I learn of

information required under
$180.335 after entering into a cov-
ered ‘tramsaction with a Federal
agency?

At any time after you enbter into a
covered transaction, you must give im-
mediate written notice to the Federal
agancy office with which you entered
into the transaction if you learn either
that—

(a) You failed to disclose information
earlier, as required by §180.335; or

(b) Due to changed circumstances,
you or any of the principals for the
transaction now mieet any of the cri-
teria in §180.335.

DISCLOoSING INFORMATION—LOWER TIER
PARTICIPANTS

180,355 What information must I pro-

vide to a higher tier participant be-
fore entering into a covered trans-
action with that participant?

Before you enter into a covered
transacbion wibth a person at the next
higher tier, you as a lower tier partiol-
pant must notify that person if you
know that you or any of the principals
are presently excluded or disqualified.

§180,360 What happens if I fail to dis-
close information required under
§180.8567 s

If a Federal agency laber determines
that you failed to tell the person at the

_ higher tier that you were excluded or
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disgualified at the time you entered
into the covered transaction with that
person, Ghe agency may pursue any
available remedies, including suspen-
gsion and debarment.

§180,3658 What must I do if I learn of
information required under
§180.855 after entering into a cov-
ered transaction with a higher tier
participant? )

At any time after you enter into &
lower tier covered .transaction with a
person ab a higher tier, you must pro-
vide immediate written nobtice fo that
person if you learn either that— :
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(&) You failed to disclese information
earlisr, as required by § 180.385; or

{h) Due to changed circumstances,
you -or-any of the principals -for-the
transaction now mset any of the cpi-
teria in §180.355. .

Subpart D—Responsibilities of Fed-
eral Agency Officials Regard-
ing Transaciions

§180400 May I enter intoc n trans-

action with an excluded or disquali.
fied person?

(a) You as 'a Federal agency official
may not enter into a covered trans-
action with an excluded perscn unless
you obtain an exception under §160.135.

{b) You may not enter into any trans-
action with & person who is disqualified
fronm that transaction, unless you ob-
tain & walver or exception under the
statute, Executbive order, or regulation
that is the basis for the person’s dis-
qualification.

$180.405 May I enter into a coverad
transaction with a participant if a
principal of the transaction is ex-
cluded? :

As a Federal agency official, you may
not enter into a covered transaction
with a participant if you know that a
principal of the transaction is ex-

cluded, unless you obtain an exception
under §180.135. :

§180.410 May I approve 2 participant’s

“use of the services of an excinded

person? )

Afber entering into a coversd trans-
action with a participant, you as a
TFederal agency official may not ap-
brove & participant's use of an excluded
person as a principal under that trans-
action, unless you obfain an exception
under §180.135,

§180.415 What must I do if n Federal
egency excludes the participant or

a prineipal after I enter into o cov-
ered transaction? ‘

(a) You as a Federal agenoy official
may conbinue covered transactions
with an excluded person, or under
which an excluded person is a prin-
cipal, if the transactions were in exist-
ence when the person was esxcluded,
You are not required to continue the

§180.430

transactions, however, and you may

- consider termination. You.should niake

a_decision about whebher to terminate
and the type of termination action, if
any, only afier a thorough reviaw to
snsure that the action is proper.

(b) You may not renew or extend cov-

ered transactions {other than.no-cost
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time extensions) with any exocluded
person, or under which an excluded per-
son is a principal, unless you obtain a
exception under §180.135. '

§180.420 May I approve a transaction
with an excluded or disqualified
person at o lower tier?

If a transaction at a lower tier is sub-
ject to your approval, you as a Federal
agency official may not approve—

(a) A covered transaction with a per-
son who is currently excluded, unless
you ohtaln an exception under §160.135;
or

(b)Y A transachion with & person who
is disgualified from that transaction,
untess you obbain a waiver or exception
under the statute, Executive order, or
regulation that is the basis for the per-
son’s disqualification,

§180.425 When do I check to sce if a
person is excluded or disqualified?

As & Federal agency official, you
must-check to see if-a person is ex-
cluded or disgualified before you-—-

(2} Enter into a primary tier covered
transaction; _

(b) Approve a principal in a primsary
tier covered transaction:

(c) Approve a lower tier participant if
your agency's approval of the lower
tier participant is required; or

{d) Approve a principal in connection
with o lower bier transaction if your

agency's approval of the principal is re-
quired.

§180.430 How do I check to see if a
person is excluded or disqualified?

Tou check to see if a person iz ex-
cluded or disqualified in two Ways:

(a) You as a IFederal agency official
must check the EPLS when you take
any actlon listed in §180.425.

(b} You must review information that
a participant gives you, as required by
§180.335, aboub its status or the status
of the principals of a transaction,
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§180.435 What must I require of a pri-.
mary tier pariicipant?

You as a Fedsral agency olficial must

require each participant in a primary
tier covered transaction to—
. (a) Comply with subpart C of this
part as a condition of parbicipation in
the tramsaction; and
(b) Communicate the requirement to
comply with subpart C of this part to
persons at the next lower btier with
whom the primary tisr pacticipant en-
ters into covered transactions,

. $180.440 What action may I take if &

grimary tier participant knowingly

oes business with an excluded or
disqualified person?

If a participant knowingly does busi-
ness with an excluded or disgualified
petson, you as & Federal agency official
may refer the matter for suspension
and debarment consideration. You may
also disallow cosbs, annu? or terminate
the transaction, issue a stop work
order, or bake any cther appropriate
remedy.

§180.445 What action may I take il a
primary tier participant fails t¢ dis.
close the information reguired
under § 180,3357 :

If you ag a Federal agency official de-
termine that s parbicipant failed to
disclose information, as reguirsd by
§180.336, at the time it enbered into a.
covered fransaction with you, yon
may—

(a) Terminate the transackion for
makerial failure to comply with the
terms and conditions of "the trans-
action; or ‘

(b} Purgue any other available rem-
edies, inecluding suspension and dshar-
ment.

§180460 What action may I take if a
lower tier participant fails to dis-

close the information required
under §180,355 to the next higher
fier?

If you as a IPederal agency official de-
termine that a lower tier participant
failed to disclose information, ag re-
guired by §180.356, at the tims it en-
tered into a covered transaction with o

- participant at the next higher tier, you
‘may pursue any remedies available to
you, including the initiation of a sus-
pension or debarment action,
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Sub'pczri E—Excluded Parties List
System

§180,600 What is the purpose of the
Excluded Parties List System
(EPLS)?

The EPLS is a. widely avallable
source of the most current information
aboub persons who are sxcluded or dis-
gualified¢ from covered transactions.

§180.505 Who uses the EPLS?

(a) Federal agency officials use the
EPLS to determine whether to enter
into a transaction with a person, as re-
quired under §180.430,

(h) Participants also may, but are
not required to, use the BPLS to deter-
mine if— i

(1) - Principals of their transactions
are excluded or disqualified, as re-
quired under §180.320; or

(% Persons with whom they are en-
tering into covered transactions at the
next lower tier are excluded or dis-
qualified.

(c) The EPLS is available bo bhe gen-
aral. public.

§180.510 Who maintains the EPLS?

The General Services Administration
(384) malntains the EPLS, When a
Federal agency btakes an action {o ex-
clude a persen under the noaprocure-
ment or procurement debarment and
suspension system, the agency enters
the information about the excluded
person into the EPLS, -

§180.,515 "What specific information is
in the EPLS?

(&) At a minimum, the EPLS indi-
cabes—.

(1) The full name (where available)
and address of each excluded and dis-
qualified person, in alphabetical order,
with cross references if more than one
name is involved in a single action;

(2) The type of action,

(3) The cause for the action;

(4) The scope of the acbion;

(5) Any termination date for the ac-
tion;

(6) The Federal agency and name and
telephone number of the agency point
of contact for the action; and

(7) The Dun and Bradstreet Number
(DUNR), or other similar code approved
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by the GBA, of the exoluded or dis-
qualified person, if ay ailable.

(B)(1) The database for the BPLE in-
cludes a field for thé Taxpaysi Identi-
fication Number (TIN) {the social secu-
rity number (88N) for an ndividual) 6f
an exclnded or disqualified person.

(%) Agencies disclose the SSN of an
individual ‘to verify the-identity of an’ -
individual, only If permitted under the
Privacy Act of 1974 and, if appropriate,
the Computer Matching and Privacy

Protection Act of 1988, as codified in 5
U.8.C. 552(a).

§180.5620 Who places the information
into the BPLS?

Federal agency officlals who take ao-
tions to exclude persons under this
part or officials who are responsible for
identifving disqualified persons must
enter the following information about
those persons into the BEPLS:

(a} Information required hy
§180.515(a); .

(1) The Taxpayer Identification Num-
ber (TIN) of the excluded or disguali-
{led person, including the social secu-
riby number (88N) for an individual, if
the number is available and may be °
disclosed under law; ‘

(c) Information about an excluded or
disgualified person, generally within
five working days, alter—

(1) Taking an exclusion action;

(2} Modifying or rescinding an exolu-
sion action;

(8) Finding that a person is disquali- °
fied; or

§180.610

(4) Pinding that there has Dbeen a
change in_the shatus of a person who is
Hsted as dsqualified.

§180.525 Whom do I ask if T have ques-
tions about a person in the EPLS?

If you have guestions about a listed
person in the EPLS, ask the point of
contact for the Fedsral agency that
placed the person's name into.the
EPLS. You may find the agency point
of contact from the EPLS.

§180.5630 Where canI find the EPLS?

You may access the EPLS through
the Internet, currently at hitpy
epls.arnet.gov or hitp:/iwww.epls.gov.

Subpart F—General Principles Re-

lating to Suspension and De-
barment Actions

§180,600 How do suspension and de-
barment actions stayt?

When Federal agenoy officials receive
information from any source con-
cerning a cause for suspension or de-
barment, they will promptly report it
and the agency will investigate. The of- -
ficials refer the guestion of whether to
sispend or debar you to their sus-
pending or debarring official for com-
sideration, if appropriate.

§180.605 How does suspension differ
from debarment?

Suspension differs from debarment in
that—

A suspending official . , .

A debarring offictal . , .

(a) Imposas suspansion as a temporary status of in eligibitily
for procurement and nonprocurament lransaclions, panding
completion of an investigation or legal proceedings,

[b) Must—

{1} Have adequate evidencs thal there may be B
cause lor dabarmenl of a person; and

(2) Conclyda Ihat immediate scfion Is necassary 1o
protect the Federal interest

{e} Usually Imposes Ihs suspension first, and then promplly nos
liftes the suspended pergon, giving the person an opporunity
to contas! the suspansion and have i lifted.

Impases debamnent for a specified period as a linal dalarmina-
fion Ihal a passon is nol presanlly responsible.

Musl conclude, basad on a prepondarance of tha ovidance,
thal lhe person has engaged in conduct thal warrants debar-
menl.

Imposes debarment after giving the tespondanl nolice of tha

aclion and an opporiunily to contest tha proposed debar-
mant,

§180.610 What procednres does a Fed-
eral agency use in suspension and
debarment actions?

In deciding whether to suspend or’
debar you, a Federal agency handles
the actions as informally as prac-

bicable, consistent with principles of
fundamental fairness.

(&) For suspension actions, 2 Federal
agency uses the procedures in this sub-
part and Sabpart G of this part.
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(b) For debarment actions, a Federal
agency uses the procedurss in this sub-
pvart and Subpart H of this part.

£180.615 How does a Federal agency
notify a person of a suspension or
debarment astion?

(a) The suspending or debarring offi-
eial sends a writbten notice toc the last
known street address, facsimile num-
ber, or s-mail address of—

(1) You or your identified counse] or

(%) Your agent for service of process,
or any of your partners, officers, dirsc-
tors, owners, or joint venturers.

(b) The notice is effoctive if senb to
any of these persons,

§180.620 Do Federal agencies coordi-
nate suspension and debarment ac-
tions?

Yes, when more than one Federal
agency has an interest in 5 sugpension
or debarment, the agencies may con-
sider designating one agency as ths
lead ageney {ov making the dascision.
Agencies are encouraged to esbablish
mebthods and procedures for ocoordi-
nabing their suspension and deparment
aciions. . '

§180.625 What is the scope of a sus-
pension or debarment? ’

If you are suspended or debarred, the
suspension or deharment is effective as
follows:

{a) Your suspension or debarment
* ponstisutes suspension or debarment of
all of your divisions and other organi-
zational elements from all covered
transactions, unless the suspension or
debarment decision is Hmited—

(1) By its terms to one or more spe-

cificeily 1dent1ﬂed individuals, divi-
sions, or other owa.mzabional ele-
- menks,; or

(2)_ To specific types of transactions,

{h) Any affiliate of a participant may
be included in a suspension or dehar-
ment action if the suspending or dehar-
ring official—

(1) Officially names the affillate in
the notlce; and

(2) Gives the affiliate an opportunity
Lo contest the action.
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§180, 630 May a Federal agency impute
the conduct of one person to an-
other?

For purposes of aotions taken under
this part, a Federal agency may impute
conduct as follows:

(a) Conduct imputed from an mdwzdual
to an organization. A TFederal agency
may impute the fraudulent, criminal,
or other improper conduct of any offi-
cer, director, shareholder, pargner, em-
ployee, or other individual associated -
with an organization, to that organiza-
tion .when Ghe improper conduct oc-
curred in connection with the individ-
ual's performance 0f dubies for or on
behalf of that orzanization, or with the
organization's knowledge, approval or
noguiescence. The organization's ac-
septance of the benefits derived {rom
the conduct is evidence of knowiedge,
approval or acquisscence,

(v) Conduct imputed from an organiza-
Hon to an individual, or between individ-
wals. A Federal agency may impute the
fraudulent, criminal, or other improper
sonduct of any organization to an indi-
vidual, or from one individual to an-
other individual, if the individual to
whom the improper conduct-is imputed
gither participated in, had knowledge
of, or reason to know of the improper
conduckt.

(¢) Conduct imputed from one organizu-
tion to another organization. A Federal
agency may 1mpubte the [raudulent,
criminal, or other improper conduct of
one organization to another organiza-
tion when the improper conduct oc-
curred in conmnection with a partner-
ship, joint venture, joint application,
assootation or similar arrangement, or
when the organization to whom the im-
proper conduct is. imputed has the
power to direct, manage, control or in-
fluence the acbivities of the organiza-
tion responsible for the improper con-
duct. Acceptance of the benefits de-
rived from the conduct is evidence of
knowledge, approval or acquiescence.

§180.635 May a Iederal agency setile a
debarment or suspension action?

Yes, a Federal agency may ssbile a
debarment or suspensicon action at any
tirme if it is in the best interest of the
Federal Government.,
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§180.640 May a settlement include a
. voluntary exclusion? ... ...

Yes, if a Federal agency enters mto &
sebblement ‘with you in which you
agres to be excluded, it is called » vol-
untary exclusion and has governnent-
wide sffect.

§180.645 Do other Federal agencies
know if an agency agrees to a vol-
untary exclusion?

{(a) Yes, the Federa! agency agresing
to the voluntary exclusion enters infor-
mation abount it into ths EPLS,

(b) Also, any agency or person may
contact the Federal agency that agreed
to the voluntary exclusion to find oub
the deballs of the voluntary exclusion,

Subpart G—Suspension

§180,700 When may the suspending of-
ficial issue a suspension?

Suspension is & serious ackion. Using”

the procedures of this subpart and Sub-
part F of this part, the suspending offi-
cial may impose suspension only when
that official determines that—

(a) There exists an indictment for, or
other adequate evidencs to saspect, an
offense listed under §180.800(a), or

(b} There exists adequate evidence to
suspect any other cause for debarment
listed under §180.800(1) through (4): and

{c) Irnmediate action is necessary to
protect the public interest

¥180.705 What does the suspending of-

ficial consider in izsning a suspen-
sion?

(a) In determining the a,dequacy of
the svidenoce to support the suspension,
the suspending official considers how
much " information is available, how
credible it is given the circumstances,
wlether or not important allezations
are corroborated, and what inferences
can reasonably be drawn as a result,
During this assessment; the suspending
official may examine ths hasic doou-
ments, including grants, cooperabive
agreements, loan authorizations, con-
tracts, and other relevant documents.

(1) An indickment, convietion, civil
judgment, or other officla,l fmdmcrs by
Federal, State, or local bodies that de-
Lermlne factual and’or legal meatbers,
constitutes adequate evidencs for pur-
posee of suspension actions.
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§180,715

() In deciding whether immediate
action is needed to.protect -the .public
interest, the suspending _official _has
wide discretion. For example; the sus-
pending official may infer the neces-
sity for immediate action to protect
the public interest either from the na-
tare of the circumstances giving rise to
a cause for suspension or {rom poten-
tial business relationships or involve-

ment with a program of the Federal
Government.

§180.710 When does a suspension take
effect?

A suspension is effective when the
suspending official sizgns the decision
to suspend.

§180.715 What notice does the sus-

pending official give me if I am sus-
pended?

After deciding to suspend you, the
saspending official promptly sends you
& MNotice of Suspension advising you—

(a) That you have heen suspended;

(b) That your suspension is based
on—

(1) An indictment;

(%) A conviction;

(8) Other adequate evidence thab you
have committed irregularities which
serionsly reflect on the propriety of
further Federal Government dealings
with you; or

(4) Conduct of another person that
has been imputed to you, or your affili-
ation with a suspended or debarred per-
son;

(¢} Of any other irregularities in
terms sufficient to put you on notice
without disclosing the Federal Govern-
ment’s evidence;

{d) Of the cause(s) upon which the
suspending official relied under §180.700
for imposing suspension;

{8} That your suspension is for a tem-
porary period pending the completion
of an investigation or resulbing lezal or
debarment proceedings:

(1) Of the applicable provisions of this
subpart, Subpart T of this part, and
any other agency procedurss governing
suspension decisionmaking; and

(g) Of the governmentwide effect of
your suspensioen from procurement and

nonprocursment programs and activi-
bies,



' §180,720

§180.720 How may I contest a suspen-
sion?

If you as a 1'espondent wish- to con-
tesb a suspension, you or your rep-
resentative must provide the sus-
pending official with information in
opposition to the suspension, ¥ou may
do this orally or in writing, but any in-
formation . providsd orally that you
consider important must also be sub-
mitted in writing for the official
record, '

§180.7256 How much time do I have to
contest o suspension?

(a) As a respondenb.you or your rep-
resentative must either send, or make
arrangements to appeal’ and present,
the information and argument to the
suspending official within 30 days after
you receive the Notioce of Suspénsion.,

(b)Y The Federal agency taking the ac-
tion considers the notice to be received
hy you—

(1) When delivered, if the agency
- mails the notice to the last known
street address, or five days after the
agency sends it if the letter is undeliv-
erable;

(2) When gent, if the agency sends the
nobtlee by facsimile or five days after
the agency sends it if the fa,csimlle is
undeliverable; or

{3) When delivered, if the agency
sends the notice by e-mail or five days
after the agency sends it if the e-mail
is undeliverable:

§180.730 What information must I pro-
vide to the suspending official if I
contest the suspension?

(a) In addition to any information
agnd argument in opposition, as a re-
spondent your subrnission to the sus-
pending official must identifly—

(1} Bpecific facts that conbradict the
statements contained in the Notice of
Suspension. A general denial is insuffi-
cient to raise a genuine dispute over
facks material to ths suspension;

(2) All existing, proposed, or prior ex-
clusions under regulations imple-
menting Exzecutive Order 12549 and all
gimilar actions taken Dy Federal,
State, or local agencies, including ad-
ministrative agreements that affect
only those agencies;

(3 All criminal and civil proceedings
not ineluded in bthe Nobtice .of Suspen-
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sion that grew out of facts relevant to
the cause(s) stabed in the notice; and
{4y All of your affiliates.
(k) If you fail to disclose this infor-
mabion, or provide false Information,
the Federa! agenoy taking the action

.may seek further criminal, civil or ad-
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ministrative action against you, as ap-
propriate.

§180.735 Under what conditions do I
get an additional opportunity to
challenge the facts on which the
suspension is based?

(a) You as & respondent will not have
an additional opportuniby to challenge
the facks il the suspending official de-
termines that— .

(1) Your suspension is based upon an
indictment, conviction, civil judgment,
or other finding by a Federal, Stabte, or
local body for which an opportuniby to
contest the facts was provided;

(2) Your presentation in opposition
conbains only general denials to infor-
mabion contained in the Notice of Sus-
pansion;

(3) The issues raised in your presen-
tation in opposition to the suspension
are not factual in nature, or are not
material to the suspending official's
initial decision to suspend, or the offi-
¢ial's decision whether to continue the
suspension; or

(4} On the basis of advice from the
Department of Justice, an office of the
United States Attorney, a State atbor-
ney general’s office, or & State or local
prosecutor's office, that.substantial in-
terests of the governmentin pending or
contemplabed legal proceedings hased
on the same facts as the suspension
would bé prejudiced by conducting
fact-finding,

() You will have an opportunity to
challenge the facts if the suspendmv
official determines that—

{1). The conditions in paragraph (a) of
this section do not exist: and

(% Your presentation in opposition
raises s genuine dispute over facts ma-
terial to the suspension.

{c) If you have an opportunity to
challenge disputed material facts
under this section, the suspending offi-
oia]l or designee must conduct addi-
tional proceedings to resolve those
facts.
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§180.740 Are su
.. formael?

spension . proceedings

(a) Suspension procsedings are con-
dueted in @ falf and informal manner,
The suspending official may use flexi-
ble procedures to allow you bo present

matters in opposition, In so doing, the
suspending-official is nobt-required to-

follow formal rdles of evidence or pro-
cedure in creating an official record
“upon which the official will base a final
suspansion decision.
(b) You as a respondent or your rep-
resentative must submit any docurmen-

tary evidence you want the suspending
offioial to consider.

§180,745 How
ducted?

is fact-finding con-

(a) If fact-finding is conducted—

{1) You may present witnesses and
other évidence, and confront any wit-
ness presented; and

(2 The faci-finder must prepare writ-
ten findings of fact for the record,

(b) A transeribed record of fact-find-
ing proesedings must be made, unless
you as a respondent and the Federal
agency agree to walve it in advance, I
you want a copy of the bransoribed
record, you may purchase it,

§180.750 What does the suspending of-
ficial eonsider in deciding whether

to continue or terminate my sus-
pension?

(a} The suspending official bhases the
decislon on all information contained
in the official record. The record in-
cludes—

(1) A1l information in support of the
suspending official’'s initial decision Lo
" suspend you,

(2) Any further informakion and argu-
ment presented in support of, or oppo-
sition b0, the suspsnsion! ang

{3) Any transcribed record of fact-
finding procesdings, . .

() The suspending official may rafer
disputed material facts to another offi-
cial for findings of fact. The suspending
offielal may reject any resulting find-
ings, in whole or in part, only afler
specifically determining them to be ar-

hitrary, capricious, or clearly crro-
neous,

§180.800

$180.755 When will 1 know whether
the suspension is continued. or ter. .
midated? e
“‘The suspending official must maks &
written decision whether to continue,
modify, or terminate your suspension
within 45 days of closing the official
record. The official record cloges upon .
the suspending official’s receipt of final
submissions, information and findings
of fact, if any. The suspending official
may extend that period for good cause,

§180.760 How long may my suspension
‘ last?
(a) If lagal or debarment proceedings
are inibiated at the time of, or during
your suspensicn, the suspension may

‘continue until the conclusion of those

proceedings. However, if proceedings
are net initiated, o suspension may not
exceed 12 months,

(b) The suspending official may ex-
tend the 12 month limit under para-
graph (a) of $his section for an addi-
tional 6 months if an office of a U.S,
Assistant Attorney. General, U.S. Af-
torney, or other responsibie pros-
ecubing officlal requests an extension
in writing. In no event may a suspen-
sion exceed 18 months without initi-
ating proceedings under paragraph (a)
of this section. :

(c) The suspending official must no-
tify the appropriate officials under
paragraph (b) of this section of an im- -
pending termination of a suspension at .
least 30 days before the 12 month pe-

-riod expires to allow the officials an

$180.800 What are the
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opportunity to request an extension.

Subpart H——Debarmem

causes for de-
barment? !

A Federal agency may debar a person
for—

(a) Conviction of or civil judgment
for—

) Commission of frand or a criminal
cffense in connection with obtaining,
attempting to obtain, or performing &
public or private agreement or trans-
action; '

“(2) Violation of Federal or State anti-
trust statutes, including those pro-
scribing price fixing hetween comypebi-
tors, allocatlon of customers between
competitors, and bid rigging:



§180.805

(3) Commission of embezzlement,
theft, forgery, bribery, falsification or
destruction of records, making false
stabements, tax evasion, receiving sto-
len property, making false claims, or
obstruction of justics; or”

(4) Commissicn of any cther oifense
indicating & lack.of business integrity
or business honssty that seriously and
directly affects your wressnt responsi-
bhility; -

(b) Violation of the terms of a public
agreement or transaction so serious as
o affect the integrity of an agsncy
program, such as—

(1) A willful failure to perform in ac-
cordance witlh the terms of one-or more
public agreements or transactions;

(2) A history cf failure to periorm or
of unsatisfactory performance cf ons or
more public sagreemenbs or trans-
actions; or

(3) A willful viclation of a statutory
or regulatory provision or requirement
applicable to a public agresment- Or
transaction; .

(c) Any of the following causes:

1)y A nonprocurenient debarment by
any Federal agency btaken befors Octo-
her 1, 1988, or & procurement debarment
by any Federal agency taken pursuant
to 48 CPR part 9, subpart 9.4, before Au-
gust 25, 1985; ‘

" (%) Knowlngly doing business with an
ineligible persehn, except as permitted
under § 180,135,

(3) Failure to pay a single substantial
debt, ar & number of oufstanding dshis
(including disallowed costs and over-
payments, but not including sums owed
the Federa! Covernment under the In-
ternal Revenue Code) owed to any fed-
eral agency or instrumentality, pro-
vided the debt is uncontested by the
debtor or, if contested, provided that
the debtor's legal and administrative
remedies have heen exhausted;

(4) Violation of a matberial provision
of & voluntary exclusion agreement en-
tered into under §180.640 or of any sat-
tlement of a debarment or suspension
action; or .

{&) Violation of the provisions of the
Drug-Free Workplace Act of 1983 (41
TU.8.C, 701); or ’

(8) Any ofther cause of so serious or
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$180.806 What notice does the debar-
ving official give me if I am pro-
posed for debarment?
After consideration of the causes in
§180.800, if the debarring official pro-
poses bto debar you, the official sends

you & Notice of Proposad Debarment,

gompelling a nature that it affects-

your present responsibility.
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Apursuant to §180.615, advising you—

(a) That the debarring official is con-
sidering debarring yow;

(b) Of the reascens for. proposing to
debar you in terms sufficient to pub
you on notice of the conduct or trans-
actions upon which the proposed debar-
ment is based;

{0) Of the cause(s) under § 180,300 upon
which the debarring official relied for
proposing your debarment;

{d) - Of the applicable provisions of
this subpart, Subpart F ol this part,
and any other agency procedures gov-
erning debarment; and '

{e) Of the gevernmentwide effect of &
debarment from procurement and non-
procursment programs and activities,

$180.810 When does a debarment take
effect? -

‘Unlike suspension, a debarment is
not effective until the debarring offi-
cial issues a decision, The debarring of-
ficisl does nob issue a decision uniil
the respondent has had an opportunity
to contest the proposed debarment.

§180,815 How may [ contest a pro-
posed debarment?

If you as & respondent wish to con-
test & proposed debarment, you or your .
representative must provide the debar-
ring official with information in oppo-
sition to the proposed debarment. You
may do this orally or in writing, but
any information provided orally that
you consider important must also .be
submitted in writing for the official
record,

§180.820 How much time do I have {o
contest a proposed debarment?

(a) As a respondent yOL Or your rep-
resentative must either send, or make
arrangements to appear and present,
ths information and argument to the
deharring official within 30 days affer
vou recelve the Notice of Proposed De-
harment. '
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(b) The Federal agency taking the ac-
-tlon_considers the.Notice. of Proposed
Debarment to be received by you—
- (1) - When- deliverad, -if -the -agenay
mails the notice to bthe last known
strest. address, or five days afier the
agency sends it if the lester {3 undeliv-

erable, . .

(2) When sent, if the agency sends the
notice by facsimile or five days after
the agenoy sends it if the facsimile is
undeliverable, or -

(3) When deliversd, if the agency
sends the notice by e-mail or five days
after the agency sends it if the e-mail
is undeliverable.

§180.825 What information must I pro-.
vide to the debarring official if I
contest the proposed debarment?

(a) In addition to any information
and argument in opposition, as a re-
spondent your submission to the dehar-
ring official must identify—

(1) Specific facts that contradict the
statements contained in the Notice of
Pronosed Debarment., Includs any in-
formeation about any of the factors list-
ed in §180.880, A general denial is insul-
ficient to raise a genuine dispute over
facts material to the debarment:

(2} All existing, proposed, or pricr ex-
clusicns  under regulations imple-
menting Executive Order 12540 and all
simnilar actions taken by Federal,
Stats, or local agencies, including ad-
ministrative agreements that affect
only those azencies;

(3 All criminal and civil proceedings
not included in the Notice of Proposed
Debarment that grew outb of facts rel-
evant to the causels) sbated in the no-
tice; and

(4) A1l of your affiliates. ]

(b) If you fail to disclose this infor-
mation, or provide false Information,
the Tederal agency taking the action
may seek further criminal, civil or ad-
ministrative action against you, as ap-
provriate.

§180.830 Under what conditicns de I
gel an additional opportunity to
challenge the facts on which the
propesed debarment is based?

(a) You as a respondent, will not have
an additional opportunity to challenge
the {acts if the debarring official dater-
mines that—

§180.840

(1) Your debarment is based upon a
conviction or-eivil judgment;-—-— - .

(2) Your presentation in .opposition
containg only generdl denials ts infop-
nation contained in the Notice of Pro-
pesed Debarment; or

(3> The issues raised in your presen-

~tatlon in opposition to the proposed de-
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barment are not factual in nabuve, or
are not material t& the debarring offi-
clal's decision whether to debar, -

(b) You will have an additional op-
portunity to challenge the facts if the
debarring official determines that—

(1) The conditions in paragraph (a) of
this section do not exist: ang

(2) Your presentation in opposition
raises a genuine dispate over facts ma~
terial to the proposed debarment.

(cy If you have an opportunity to
challenge disputed material facis
under this section, the debarring offi-
cial or designee must conduct addi-

tional proceedings bto resolve those
facts.

§180.835 Ave debarment proceedings
formal?

(&) Debarment proceedings are con-
ducted in & fair and informal manner.
The debarring official may use flexible
procedures to allow you as a respond-
ent to present matters in opposition. In
80 doing, the debarring official is not
required to follow formal rules of evi-
dence or procedurs in creating an offi-
cial record upon which the.official will
base the decision whebher to debar,

(b} You or your representative must
submib any documentary evidence you
want the debarring oificial to consider,

§180,840 How
ducted?

(a) If fact-finding is condusted—

{1) You may present witnesses and
other evidence, and confront any wib-
ness presented; and.

(2) The fact-finder must prepare writ-
ten findings of fach f6r the record,

(b) A transcribed record of fact-find-
ing proceedings must be made, unless
you as a respondent and the Federal
agency agree Lo waive it in advance. If
you want o copy of the transcribed
record, you may purchase it.

is fact-finding con-
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§180.845 What doess the debarring offi-
cial consider in deciding whether to
debar me?

(a) The debarring official may debar
vou for any of the causes in §180.800,
However, the official nged not debar
you even if a cause for dsbarment ex-
ists, The cfficial may consider the seri-
gusness of your acks or omissions and
the mitigating or aggravating factors
set forth at §180.860.

(b) The debarring official bases the
decision on all information contained
in the official record. The record in-
cludes—

(1) All information in support of the
debarring official's proposed debar-
ment;

(2y Any further information and argu-
ment presented in support of, or in op-
position to, the propesed debarment;
and ’

(3) Any transcribed record cf fact-
finding proceedings.

(¢} The debarring official may refer
disputed material facts to another offi-
aial for findings of fact. The debarring
official may reject any resultant find-
ings, in whole or in part, only after
specifically determining them to be ar-
bitrary, ocapricious, or ciearly erro-
neous. ’

§180.850 What is.the standard of proof
in a debarment action?

(a) In any debarment action, the Fed-
eral agency must establish the cause
for debarment by a preponderance of
the evidence, o :

{(by If the proposed debarment is
based upon & conviction or eivil judg-
ment, the standard of proof is met.

§180.855 Who has the burden of proofl
in a debarment actien?

(2) The Pederal agency has the bur-
den to prove that a cause for debar-
ment exists. ‘

() Once a cause for debarmenb is es-
tablished, you as a respoendent have the
burden of demonstrating to the satis-
faction of the debarring official that
you are presently responsible and that
debarment is not necessary.

§180.860 What factors may influence
the debarring officigl’s decision?

This secbion lists ths mitigating and

aggravating factors that the _cleba,rring
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official may cousider in dstermining
wheather to debar you and the length of
your debarment period. The debarring

official may consider other factors if

appropriate in light of the olr-
cumstances of a partionlar case, The
existence or nonexistence of any fac-
tor, such ag one of those set forth in
this section, is not necessarily deter-
minative of your present responsi-
bility, In making .a debarment deci-
slon, the debarring official may con-
sider the following factors:

. {a) The acbual or potential harm or

impact thab results or may result from
the wrongdoing. )

() The frequency of incidents and/or
duration of the wrongdoing,

(c) Whether there is a pabtern or
prior history of wrongdoing. FFor exam-
ple, if you have heen found by another
Federal agency or a State agency to
have engaged in wrongdoing similar to
that found in the debarment action,
the existence of this fact may he used
by the debarring officlal in deter-
mining ¢that you have a pabtern or
prior history of wrongdoing,

{d) Whether youw are or have been ex-
chided or disqualified by an agency of
the Federal Government or have not

" been allowed to participate in State or

local conbracts or assistance. agree-

‘ments on a hasis of conduct similar to
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one or more of the causes for debar-
ment specified in this part.

(8) Whether you have entered into an
sdministrative agreement with & Fed-
eral agency or o State or local govern-
ment that is not governmentwide bub
is based on conduct similar to one or
more of the causes for debarment spec-
ified in this part.

() Whether and to what extent you
planned, initiated, or carried out the
wrongdoing.

(g) Whethser you have accepted re-
sponsibility for the wrongdoing and
recognize the sericusness of the mis-
conduct that led to the cause for debar-
ment. . ] .

(hy Whether you have paid or agreed
to pay all crimingl, oivil and adminis-
trative liabilities for the improper ac-
pivity, including any investigative or
administrative costs incurred by the
government, and have rade or agresd
to make full regbitution.
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(1) Whether you have cooperated fully
. with the government sagencies during

the investigation and any courb cr ad-
ministrative action. In determining the
extent of cooperation, the debarring of-
ficial may consider when the coopera-
tlon began and whether you disclosed
all perbment
FOu.

(I) Whether the wrongdeing was per-
vasive within your organization,

(k) The kind of positions held hy the
individuals involved in the wrongdoing.

(1) Whether your organization took
appropriate corvrechtive action or reme-
dial measures, such as establishing eth-
ies training and {mplementing pro-
grams to prevent recurrence.

{m} Whether your principals toler-
ated the offense.

(n) Whether you brought the activity
oited as a basis for the debarment to
the attention cof the appropriate Fov-
ernment agenecy in & timely mannesy,

(0) Whether you have fully inves-
tigated the circumstances surrounding
the cause for debarment and, if so,
mades the result of the investigation
available to the debarring official.

(p) Whether you had effective sband-
ards of conduct and internal control
systems in place at the time the ques-
tioned conduct occurred.

() Whether vou have taken aAppro-
priate disciplinary action against the
individuals responsible for the activity
which constitutes the cause for debar-
ment.

(r) Whether you have had adequaie
time to eliminate the sircumshances
within your organizabion that led to
the cause for the debarment.

(s) Other factors that are appropriate

to the cireumstances of a particular
ca.se,

§180.865 Tlow long may my debalment
last?

(a) If the debarring official decides to
debar you, your veriod of debarment
will be based on the sericusnsss of the
cause(s) upan which vour deharment.is
based, Generally, debarment should not
exceed three years, However, i[ cir-
cumstances warrant, the debarring of-
ficial may impose a longer period of de-
barment.

(1) In determining the period of de-
barment, the debarring official may

§180.880 .
consider the factors in §180.860. If =

. suspension has_preceded_your_debar-

information known to
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ment, the deba.m‘ing official must _con-
sider the time you were suspended, - -
{c) If the debarment is for & violabtion
of the provisions of the Drug-Free
Workplace Act of 1988, your period of
debarment may not exceed five years.

§180. 870 When do I know if the debar-
ring official debars me?

(a} The debarring official must make
o writben decision whether to dshar
within 45 days of closing the official
record, The official record closes upon
the debarring oificial’s receipt of final
submissions, information and findings
of fact, if any. The debarring official
may extend that period for good cause.

{(b) The debarring official sends you
written nobice, pursuant to §180.615
that the official decided, either—

(1) Not to debar you, or,

(2) To debar you. In this event, the
nosice: -

{1) Refers to the Notice of Proposed
Debarment,

(i1) Spemnes the raagons for your de-
barment;

(iil) States the period of your debar-
ment, including the effective dates;
and

{iv) Advises you that your deharment
is effective for covered transactions
and contracts that are subject to the
Federal Aoquisition Regulation (48
CFR chapter 1}, throughout the exson-
tive branch of the Federal Government
unless an agency head or an authomzed
designee prants an exception.

$180.875 May I ask the debarring offi-

cial to veconsider a -decision to
debar me?

Yes, as a debarred person you may
ask the debarring official to reconsider
the debarment decision or to reduce
the time period or scope of the debar-
ment. However, you must put your re-

guest in writing and support it with
documentation.

§180.880 What factors may influence

the debarring official during recon-
sideration?

The debarring official may reduce or

terminate your debarment based on—

(a} Newly discovered materia,l evi-
dence;
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- (b) A reversal of the convicbion or
civil judgment upon which your debar-
ment was based;
() A bona fide change in ownership
or management; .
© (4) Elimination of other causes for
which thé debariment was imposed; or
(e) Other reasons the debarring offi-
cial finds appropriate.

§180.885 May the debayring official ex-
ténd & debarment?

(a) Yes, the deparring official may
extend a debarment for an additicnal
period, if that official determines that
an extension is necessary to protect
the public interest, . - .

(h) However, the debarring official
may not extend s debarment solely on
the basis of the facts and cir-
cumsbances upon which the initial de-
barment action was based.

(c) If the debarring official decides
that a debarment for an additional pe-
riod is necessary, the debarring cfficial
must follow bhe applicable procedurss
in this subparst, ahd subpart F of this
parb, bo sxbend the debarment.

Subpart |—Definitions

§180.900 Adequate evidence,

Adeguote eviderice means information
" sufficient to¢ support the reascnable be-
lief that a .particular act or omission
has ocourred.

§180.905 <Affiliate,

Persons are ffiliales of each obher if,
-directly or indirectly, either one con-
trols or has the power to cointrgl the
other or a third person conbtrols or has
the power to contrel both. The ways a
Federal agency may determine contrel
include, but are not limited to—

(a) Interlocking management or own-
ership; ’

(b) Identity of interests among fam-
ily members,;

(¢) Shared facilitics and equipment;

{d) Common use of employess; or -

(e) A business entity which has heen
organized following the exclusion of a
person which has the same or similar

. management, cownership, or principal
employees as the excluded person.’
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§180,910 Agent or representatiﬁe.

Agent or represeniative means any per-
gon who acts on behalf of, or who is an-
thorized to conmumit a participant in a
vovered transaction,

$180,915 Civil judgment.

Qivil judgment means the disposition
of a ecivil action by any court of com-

- petent jurisdiction, whether by verdiet,

decision, settlement, stipulation, other
disposition which creabes a civil liabil-
ity for the complained of wrongful
acts, or a final determination of liabil-
ity under the Program Fraud Clvil
Hemedies Act of 1988 (31 U.S.C. 3801-
38123,

§180.920 Conviction.

Conviction means—

(a) A judgment or any other deter-
mination of guilt of a criminal offense
by any court of compebent jurisdiction,
whether entersd upoen & verdict or plea,
including a plea of nolo contendere; or

(b) Any other resolution that is the
functional equivalent of a judgment,
inecluding probation before judgment
and deferred prosecubion, A disposition
without the participation of the court
ig the functional eguivaient of a judg-
ment only if it ineludes an admission
of guilt, ’

$180,925 Debarment.

Debarment means an action taken hy
a debarring officlal under Subpart H of
this part to exciude a person from par-
ticipating in covered transactions and
fransactions covered under the Federal
Acquisition Regulation (48 CFR chap-
ter 1), A person so excluded is debarred.

$#180.930 Debarring official,

Debarring official means an agency of-
ficial who is authorized to impose de-
barment, A debarring official iz ei-
ther—

{a} The agency head; or

() An official designated by the
agency head.

§180.935 Disgualified.

Disqualified means that a person is
prehibited from participating in speeci-
fied Pederal procurement er non-
procurement transactions as required
under a stabute, Bxecutive order (other
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than Executive Orders 12549 and 12685)
-or - other--guthority.—~Examples - of -dis-
qualifications-include persons -prohib-
ited under— ) .

{a) The Davis-Bacon Achk (40 U.8.C.
216(2))

(b} The -eqgual employment oppor-
tunity acts and Bxecutive orders; or -

{c) The Clean Afr Act (42 U.8.C. 7608),
Clean Water Act (33 U.5.C. 1368 and
Executive Order 11738 (3 CFR, 1973
Comnip., p. 769, : : ’

§180.940 Excluded or exclusion.

Excluded or exclusion means—

(a} That a person or commodity is
prohibited from heing a participant in
coverad transactions, whether the per-
son has been suspended; debarred; pro-
posed for debarnent under 48 CFR part
9, subpart 9.4; voluntarily excluded: or

(0) The act of excluding a parson.

§180.045 Excluded Parlies List System
(EPLS).

Ercluded Parties List System (EPLS)
means the list maintained and dissemi-
nabsd by the General Services Adminis-
tration (GSA) containing the names
and other information ahout persons
who arse ineligible,

§180.950 Federal agencw.

Federal agency wmeans any United
States execubive department, milibary
department, defense ageney or any
other agency of the oxceutive hranch,
Other agencies ¢l the Federal govern-
ment are not considerrl “agencies” for
the purposes of this part unless they
issue regulations adopting the govern-
mentwide Debarment and Suspension
system under Exccurive Orders 12549
and 12669,

§ 180,855 Indictmont.

Indictment means an indictment Tor a
oriminal offense. A pr: 2entment, infor-
mation, or other filine by a competent
authority charging a2 oriminal oifense
shall be given the sanw offect ag an in-
dictment.

§180.880 Ineligible or incligibility.
Ineligivle or ineligibilily means that s

person or commwlity is prohibited
from covered transic:ions hecause of
an exclusion or dis:w-dification.

§180.990
§180,965 Legal proceedings.

Legal proceedings means any eriminal

proceeding ‘or any . oivil judicidl Bro-
ceeding, including a proceeding under

- the Program Fraud Civil Remedies Act
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(31 U.8.C. 8801-3812), to which the Fead-
eral Government or a State or local
government or guasi-governmental aii-
thority is a party, The term also in-
cludes appeals from those proceedings.

§180.970 Noﬁprocurement transaction.

(a) Nonprocurement transcaction means
any transaction, regardless of type (ex-
cept procurement contracts), includ-
ing, hut not limited to the following:

{1) Grants.

(2) Cooperative agreements.

(3} Scholarships,

{4) Fellowships.

(5) Contracts of assistance,

(6) Loans,

(7y Loan guarantees,

(8) Subsidies,

(9) Insurances.

(10} Payments for specified uses,

(11) Donation agreements,

(b A nonprocuremsnt transaction at

any tier does not reguire the transfer
of Federal) funds.

§180.975 Notice.

Notice means a written communica-
tion served in person, sent by certified
mail or its equivalent, or sent elec-

tronically by e-mail or facsimile. (See
§ 180, 615.) :

§180.980 Participant.

Parlicipant means any person who
submits a proposal for or who enters
into a covered transaction, including

an agent or representative of a partici-
pant, '

§180.085

Person means any individual, cor-
poration, partnership, association, unit
of government, or legal entity, however
organized.

Person.

4180.,990 Preponderance of the evi-
dence.

Preponderance of the evidence means
broof by information that, compared
with information opposing it, leads to
the coneclusion that the fact at issue is
maore probahly true &han not.



§180.995

§180.995 Principal.

Principal means— .

{a) An officer, divector, owner, part-
ner, principal investigator, or other
person within a participant with man-
agemert or supervisory responsibilities
. related to a covered transactbion; or

() A consultant or other person,
whether or not employed by the partic-
ipant or paid with Federal funds, who—

(1) Is in a position to handle Federal
funds; .

(2) Is in a position to influsnce or
control the use of those funds; or,

(3) Ccecuples a Govhinical or proles-
sional position capable of substantially
influencing the daveiopment or oulb-
come of an activity required to perform
the covered transaclion,

§180,1000 Respondenl..

Respondent means o Person neaingt
whom an agency has initiated a debar-
ment or suspension aviiom,

§180.,1005 Stiate.

(&) Steete means—

(1) Any of the sinles of the United
States;

(2) The District o Columbia;

(3) The Commenwealth of Puerto
Rico;

(4) Any territory v posscssion of the
United States; or
“{5) Any agency ov instrumentality of
a state. ‘

{b) For purposes of this part, Siale
does not include irsrititbions of higher
education, hospitals. «r units of local
government.
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§180.1010 Suspending official.

(a) Suspending official means an agen-
oy official who is authorized to impose
suspension. The suspending official is

. either:

(1) The agency head; or
(2) An official designated by the
agency head.

§180,1015 Suspension.

Suspension is an action taken by a
suspending official under subpart G of
this part that immediately prohibits a
person from participating in covered
transactions and transactions covered
under the Federal Acquisifion Regula-
tion {48 CFR chapter 1) for a bemporary
period, pending completion of an agen-
ey investigation and any judicial or ad-
ministrative proceedings that may

ensue, A person so excluded is sus-
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pended.

£180,1020 Voluntary exclusion or ‘vol-
untarily excluded. ]

(a) Voluntary erclusion means a per-
son's agreement to be excluded under
the tarms of a setilement between the
person and one or morc agenclss. Vol-
untary exclusion must have govern-
mentbwide effect.

(b) Voluntarily ercluded means the
status of & person who has agreed to a
voluntary exclusion.

APPENDIX TG PART 180—COVERED
TRANSACTIONS
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Appendix to Part 180 -~ Covered Yransactionsg

COVERED TRANSACTIOHS

Federal A gency

All Primary Tier
Nonprocurement Transactions

All Lower Tier
Nonprocurement Transactions

Al First Tier All First Tier Procturement
Procurement Conlracts Contracts Subject to
2525600 Agency Consent

All Lower Tier Subcontracts
Subject to
Agency Consent

PARTS 181-177 I7ESERVED]
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§1400.137

(M For any sectlon of OCMB guidancs .

in subparts A through I cof 2 CIFR part
180 that has no corresponding section
in thig part, Department of the Interior
policies and procedures are those in the
OMB guidances,

Subpart A~-General

§1400.137 Who in the Department of
the Interior may grant an exception
‘to let an excluded person partici-
pate in a covered transaction?

Within the Department of the Inte-
rior, the Director, Office of Acquisition
and Property Management has the au-
thority to grant an excepbion to leb an
excluded person participate in a cov-
ered transaction, as provided in the
OMPB guidance at 2 CFR 180.135,

Subpart B—Covered Transactions

§1400.215 Which nenprogursment

transactions, in addition f{o those:

listed in & CFR 180.215, are not cov-
ered transactions?

{a) Transactions entered into pursu-
ant o Public Law 93-638, 88 Stat. 2203,

(b) Under natural resource mangge-
ment, programs, perimits, licenses, ex-
changes, and other acguisiticns of real
property, rights-of-way, and ease-
mentbs.

(c) Transactions concerning inineral
patent claims entered into pursuant to
30 U.5.C, 22 et seq.; and

(d) Water mervice contracts and re-
payments entered into pursuant to 43
U.5.C. 485.

§1400.220 What contracts and . sub-
contracts, in addition to those listed
in 2 CFR 180.220, are covered trans-
actions? -

Although the OMB guldance at 2 OFR
180.220{c} allows a Federal agency to do
so (also see optional lowver fier cov-
erage in the figure in the appendix to-2
CFR part 180), the Departiment of the
Interior dces not extend coverage of
nenprocurement suspension and dehar-
ment requirements beyond first-tier
procurement contiracts under a covered
nonprocurenient transaction.

© §1400.970 ANO‘I.lprCLLFBmBHt
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subpart C—Responsibilities of Par-
ticipants Regarding Trans-
actions

. §1400,832 What methods must I use to

pass requirements down to partiei-
pants at lower tiers with whom I in-
tend to do business?

Zou as & participant must include a
term or condition in lower-tier Grans-
actions requiring lower-tier partici-
pants to comply with subpart C of the
OM3B guidance in 2 CFR part 180.

Subpart D—Responsibilities of Fed-
eral Agency Officials Regard-
Ing Transaclions

§1400.487 What method do I use to
communicate to a participant the
requirements described in the OMB
guidance at 2 CI'R 180.4357

To communicate to a participant the
reguirements described in 2 CFR. 180.435
of the OMB guidance, you must include
a term or condition in the transaction
thab requires the participant's compli-
ance with subpart C of 2 CFR part 180,
as supplemented by subpart C of this
part, and requires the participant to
include a similar term or condition in
lower-tier covered transactions.

Subparts E-H {Resgarved]

Subpart [--Definitions

. $1400.930 Debarring official (Depart-

ment of the Interior supplement to
the definition at 2 CFR 180.930).
The Debarring -Official for the De-
partment of the Interior is the Direc-
tor, Office of Acquisition and Property
Management,

trans-
action (Department of the Interior
supplement to the definition at 2
CI'R 180.970),

In addition to those listed in 2 CFR
180,910, the Department of the Intericr
includes the following as nonprocure-
ment transactions:

(a) Federal acquisition of a leasehold
interest or any other interest in real
property;
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(b) Concession contracts;

(o) Dispdsifion df_ Federal'real ancl-

personal property and
sources; and

natural re-

(d) Any other nonprocurament trans-
actions between the Department and a
person.

§1400.1010

§1400,1010 Suspending official (De- -
.partment of the_Interior supple-
ment to the definition at 2 CFR
180.930). .

The Suspending Official for the De-
partment of the Interior is the Direc-
tor, Office ol Acquisition and Preparty
Management. . .

Subpart J [Reserved]
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