Status Update

April 28, 2014

The Four Corners Power Plant and Navajo Mine Energy Project

Navajo Mine Pinabete Permit Application and Four Corners Power Plant &

Transmission Line Right-of-Way Lease Renewals

Agency Permitting Actions; and Preparation of

An Environmental Impact Statement (EIS) and Related Endangered Species Act
(ESA) Section 7 Consultations and National Historic Preservation Act (NHPA)

Section 106 Consultations

BACKGROUND

Background information is now provided in Appendix B of this document.

STATUS - FEDERAL AGENCY RESPONSIBILITIES AND ACTIONS

OFFICE OF SURFACE MINING RECLAMATION AND ENFORCEMENT (OSMRE)

1.

Permitting — Review Pinabete Permit Application Package (PAP) and issue approval or denial of

mining and reclamation permit in accordance with the requirements of the Surface Mining
Control & Reclamation Act (SMCRA). This application was submitted to OSMRE on March 30,

2012.

STATUS — NO CHANGE

The Pinabete Permit Application Package (PAP) was determined to be administratively
complete on May 10, 2012, and the initial technical review has been completed by
OSMRE staff. All technical deficiencies have been forwarded to BHP Mine Management
Company (MMCo), previously BHP Navajo Coal Company (BNCC), for response. OSMRE
will not issue a decision regarding approval or disapproval of the PAP until the NEPA
process is complete. OSMRE will continue to coordinate with MMCo to resolve all
technical review deficiencies.

Permitting — Review 2014 Navajo Mine Renewal application and issue approval or denial of

mining and reclamation permit in accordance with the requirements of the Surface Mining
Control & Reclamation Act (SMCRA).

STATUS — NO CHANGE

The Navajo Mine Permit will expire September 24, 2014. Mine permit renewals must be
submitted at least 120 days in advance of the expiration date. OSMRE must receive the
Navajo Mine permit renewal application on or before May 27, 2014.

Considering that the permit term will expire prior to OSMRE’s anticipated completion of
the EIS and prior to the currently expected March 2015 Record of Decision (ROD),
OSMRE will administratively extend Federal Permit NMOOO3F until the EIS is completed,
allowing MMCo to continue surface coal mining and reclamation operations under the
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current permit provided that the applicant has met all renewal application requirements
and procedures in accordance with 30 CFR 750.12(c) (1)(ii) and 774.15(a). Upon
completion of the EIS, the ROD for the pending Pinabete Permit Application will also
address OSMRE’s decision on the pending permit renewal application for Federal Permit
NMOOO3F.

3. Lead Agency in Preparing the EIS

STATUS

The Current Project Schedule, including major milestones and completion dates for the
FCPP and Navajo Mine Energy Project have been updated and are provided in Appendix
A of this document.

The NOA for the DEIS was published in the Federal Register on March 28, 2014.
Beginning March 28, 2014, physical copies of the DEIS were mailed to 26 repositories for
public viewing including regional libraries and federal agency offices.

All cooperating agencies and elected officials were mailed a stakeholder letter with an
enclosed CD copy of the DEIS. Hard copies of the DEIS are being provided upon request.
All interested parties were mailed a notification postcard announcing the availability of
the DEIS for review and comment and the dates of scheduled public meetings.

On March 28, 2014, OSMRE began distribution of public notification material
announcing the availability of the DEIS, as well as the schedule for public meetings to be
held April 30 through May 9, 2014. Advertisements are being published in 13 regional
newspapers, and public service announcements are being aired on 31 regional radio
stations in English, Navajo and Hopi languages. Additionally, fliers have been posted at
locales in regional centers.

OSMRE has updated the FCPP and Navajo Mine Energy Project webpage, announcing
the availability of the DEIS for review and comment, as well as the scheduled April 30 —
May 9, 2014, public meetings. The project website address is
http://www.wrcc.osmre.gov/Current Initiatives/fcnavprj/FCPPEIS.shtm

OSMRE will conduct public meetings April 30, 2014, through May 9, 2014. The public
meetings will be held at the same nine locations where the August 2012 scoping
meetings were held. These locations are: Hotevilla, Arizona; Cortez, Colorado; Burnham,
New Mexico; Durango, Colorado; Farmington, New Mexico; Shiprock, Arizona;
Nenahnezad, New Mexico; Window Rock, Arizona and Albuquerque, New Mexico.

The public comment period is currently scheduled to end on May 27, 2014. Several
public commenters have requested that OSMRE extent the public comment period an
additional 60 days. These requests are under consideration by OSMRE, with the decision
regarding these requests to be issued soon after the pending April 30 through May 9
public meetings have been concluded.

4. Lead agency conducting Endangered Species Act (ESA) Section 7 consultation with the USFWS

STATUS

OSMRE is currently reviewing the Draft Biological Assessment (BA).

OSMRE anticipates delivery of the Draft BA to the USFWS on May 30, 2014; and
anticipates delivering the Final BA to the USFWS on July 11, 2014, thereby initiating
formal consultation.



On May 2, 2014 cooperating federal agencies will receive the Draft BA for review and
comment. To maintain the project schedule, OSMRE has requested that all review
comments be submitted by May 16, 2014.

OSMRE has scheduled a Section 7 Working Group meeting for the afternoon of May 15,
2014. This meeting will be held at the USFWS office in Albuquerque.

The International Union for Conservation of Nature, Conservation Breeding Specialist
Group (CBSG) has been contracted to complete a population viability analysis (PVA) for
the federally listed Colorado Pike minnow. The PVA will be used to inform the USFWS’s
decision and the development of the Biological Opinion (BO).

Currently, OSM anticipates the USFWS will issue their BO on or around January 23,
2014.

Due to logistics associated with review of the Draft BA, a few weeks additional review
time have been added to the overall Section 7 schedule. This delay is only expected to
delay the issuance of the ROD by approximately 10 days. OSMRE considers the overall
project as remaining on schedule.

5. Lead agency conducting National Historic Preservation Act (NHPA) Section 106 consultation

STATUS

FCPP & Transmission Lines Programmatic Agreement (PA) for management and
protection of cultural resources - OSMRE distributed the second draft of the PA to all
Section 106 consulting parties on March 6, 2014, allowing 30 days for review and
comment. A coordination meeting was held on March 20, 2014, in Farmington, NM, to
discuss the draft PA and receive preliminary comment from consulting parties.

Navajo Mine PA for management and protection of cultural resources - OSMRE
distributed the second draft of the PA to all signatories on March 18, 2014, allowing 30
days for review and comment.

OSMRE has received comments on both PAs for the project and is currently working to
address all comments. The revised versions of the PAs will be distributed for review by
Section 106 consulting parties before finalization.

Both the draft PA for the FCPP and associated transmission lines, and the draft PA for
the Navajo Mine and proposed Pinabete Permit area, are included in the DEIS for public
review.

BUREAU OF INDIAN AFFAIRS (BIA)

1. Approval of the Four Corners Power Plant Lease Amendment # 3

STATUS — NO CHANGE

Lease amendment #3 is under review by BIA and Solicitor's Office.

2. Approval of Application Granting Right of Ways (ROW) for the transmission corridors and
associated substations for APS and PNM.

STATUS — NO CHANGE

On April 2, 2013, BIA received ROW applications submitted by APS for the El Dorado and
Cholla transmission lines.

On October 9, 2013, the Hopi Tribal Council approved a resolution (H-078-2013)
authorizing the Tribe to enter into a settlement agreement with APS regarding their
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dispute concerning the “Original” ROW and consenting to grant a “New” ROW in the
same location for the same purpose to APS for a term of 30 years. This ROW is
associated with the APS 500 kV EI Dorado transmission line that passes through Hopi
Tribal lands. The BIA Hopi Agency has indicated that they have received the ROW
application and it is currently under review.

3. Approval of realignment of existing BIA road within the Navajo Mine lease area

STATUS — NO CHANGE
e The BIA received a letter from BHP dated August 2, 2013, informing BIA that BHP will
not be seeking a formal action to relocate Burnham Road (at least not at this time) but
requested that the action continue to be analyzed in the EIS. The letter further stated
that based on the current mine plan, the road is not expected to be relocated until
sometime after 2022.

4. Approval of renewal of ROW for access roads within the Navajo Mine lease area.

STATUS— NO CHANGE
e BIA received a ROW application from BNCC on March 14, 2013, for the access road
power and communication line from the Navajo mine to APS.
e In December 2012 BIA received a ROW application for the access road for Area Il North
on the mine.

5. Approval of San Juan River Bridge (El Paso Bridge)

STATUS— NO CHANGE
e BNCC has requested from BIA a ROW renewal for an access road running from the San
Juan River Bridge (El Paso Bridge) to the FCPP. This ROW is approximately 6.5 miles.

BUREAU OF LAND MANAGEMENT (BLM)

1. Review and approval of Mine Plan (BLM Farmington Field Office)

STATUS — NO CHANGE

e The BLM Farmington Field Office (FFO) continues review of the Pinabete Permit Mine
Plan.

2. Decision to renew ROW for PNM FW transmission line (BLM Farmington Field Office and BLM
Rio Puerco Field Office)

STATUS — NO CHANGE
e The BLM'’s grant of ROW for approximately 48 miles of the FW line (Four Corners to
West Mesa) will expire in 2016. Therefore, BLM will need to review an application to
renew the ROW and issue a new grant of ROW. OSMRE is currently coordinating with
the BLM FFO and BLM Rio Puerco Field Office regarding this connected federal action.

UNTED STATES ENVIRONMENTAL PROTECTION AGENCY (USEPA)

1. Decision on BART and Federal Implementation Plan (FIP). While this action is exempt from NEPA
the decision has significance with respect to the EIS analysis.
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STATUS — NO CHANGE

On August 24, 2012, EPA took final action to promulgate a Federal Implementation Plan
(FIP) to implement the Best Available Retrofit Technology (BART) requirement of the
Regional Haze Rule for the Four Corners Power Plant (FCPP). The EPA’s final action
required the owners of FCPP to provide notification to EPA by July 1, 2013, of which
option they wished to pursue. The BART notification date was subsequently extended by
the EPA to December 31, 2013. On December 30, 2013, APS notified the EPA that they
had selected the compliance strategy as set forth in the BART rule and would be retiring
the Units 1, 2, and 3 of the FCPP by January 1, 2014; and would comply with the BART
emission limits on Units 4 and 5 through the installation and operation of selective
catalytic reduction controls (SCR), by July 31, 2018. APS permanently shut down Units 1,
2, and 3 on December 30, 2013.

2. Decision on Section 402 of Clean Water Act (CWA) National Pollution Discharge Elimination
System (NPDES) Permit

STATUS — NO CHANGE

The EPA has determined the mine expansion to be a "new source". The EPA published a
public notice with this determination in The Farmington Daily on January 31, 2013. The
comment period closed March 2, 2013. Per OSMRE’s correspondence with EPA Region
9, the EPA received no comments on the notice and intends to administratively extend
the existing NPDES permit until the EIS process is complete.

The EPA received a revised application for permit renewal of NPDES Permit No.
NNO0000019 for the Four Corners Power Plant (FCPP) in February 2013 and EPA is in the
process of issuing a proposed permit renewal.

3. Decision on requirement of Prevention of Significant Deterioration (PSD) Air Quality Permit

STATUS

APS submitted a PSD permit application for the SCR controls on October 29, 2013, and
received acknowledgment and notice of preliminary review from EPA Region 9 on
November 27, 2013. The USEPA has informed OSMRE that they will conduct
consultations as required by Section 7 of the ESA and Section 106 of the NHPA for their
PSD permitting action independent of FCPP/NMEP Section 7 and Section 106
consultations. In March 2014, EPA received additional information from APS that
revised certain portions of their PSD application. The FCPP and Navajo Mine Energy
Project EIS will discuss the PSD permit and potential air resource impacts associated
with the continued operation of FCPP. APS expects EPA to issue the final PSD permit by
the summer of 2014. OSMRE will coordinate with USEPA regarding their findings and
determination.

UNITED STATES FISH AND WILDLIFE SERVICE (USFWS)

1.

Decision on Biological Assessment (BA) document that will be completed for Project, ultimately
concluding with the issuance of a Biological Opinion (BO) under Section 7 of the Endangered
Species Act (ES).

STATUS — NO CHANGE



e The USFWS continues to work with OSMRE providing technical assistance to define their
agency needs in preparation for the pending formal consultation process.

UNITED STATES ARMY CORPS OF ENGINEERS (USACE)

1. Decision for the Pinabete Mine on Section 404 of CWA Individual Permit for impacts to waters of
the United States

STATUS

e The USACE has completed a draft Decision Document for the agencies action. The draft
Decision Document is included as an Appendix in the DEIS for public review and
comment.

e USACE published the public notice for the Draft Decision Document associated with
404(b)(1) permitting. BHP will send a copy of the Federal Register notice by certified
mail to the list of people who received the previous notice. USACE will include evidence
of delivery in the administrative record.



APPENDIX A - CURRENT PROJECT SCHEDULE

Projected Actual
Major Milestones Completion Completion
Date Date

Proponents issue request for proposal to develop EIS 3/2/12 3/2112
OSMRE selects third-party EIS contractor 4/6/12 4/6/12
EIS Kick Off Meeting — OSMRE, cooperating agencies,
project proponents, consultants - Albuquerque, NM 5/22/12 5/22/12
ESA Section 7 Kick Off Meeting — OSMRE, BIA, USFWS,
ACOE, Navajo Nation, project proponents, consultants -
Albuquerque, NM 5/23/12 5/23/12
NOI published in Federal Register 7113/12 7118/12
OSMRE/BIA-Proponent MOU - All signatures secured 817112 8/3/12
Begin public scoping meetings (9 locations) 8/9/12 8/9/12
Cooperator's MOU — All agency signatures secured 10/30/12 10/1/12
End public comment period — EIS scoping 11112 11112
Complete data collection — baseline environmental
resources 11/28/12 11/30/12
OSMRE receives Public Scoping Summary Report 11/30/12 12/3/12
OSMRE receives PDEIS Project Description & Purpose &
Need for (Chapters 1 & 2) 3/6/13 3/12/13
OSMRE receives PDEIS Alternatives (Chapter 3) 3/6/13 31213
OSMRE receives Draft ESA Section 7 Ecological Risk
Assessment (ERA) Report 7/16/13 71713
OSMRE receives PDEIS Vegetation, Wildlife & Special
Status Species Affected Environment & Impact Analysis
(Chapter 4) 9/17/13 10/15/13
OSMRE receives complete PDEIS Affected Environment
& Impact Analysis (Chapter 4) 9/17/13 10/15/13
OSMRE receives PDEIS Cumulative Impacts Analysis
(Chapter 5) 9/25/13 10/29/13
OSMRE submits request for species list to USFWS 11/18/13 11/12/13
OSMRE receives PDEIS Consultation & Coordination
(Chapter 6) 11/22/13 11/22/13
OSMRE completes review/comment of complete PDEIS 12/6/13 121113
Revised PDEIS submitted to OSMRE for review/comment 12/16/13 12/16/13
OSMRE receives species list confirmation from USFWS 12/16/13 12/16/13
OSMRE completes review of revised PDEIS 12/19/13 12/19/13
OSMRE distributes PDEIS to Cooperating Agencies 12/20/13 12/19/13
Cooperating Agencies Complete Review of PDEIS 27114 2714
Revise PDEIS per Cooperating Agency review comments 37114 3714
OSMRE receives draft Biological Assessment (BA) 3/19/14 312114
Prepare DEIS for publication 3/21/14 312114
NOA for DEIS in Federal Register begin public comment
period 3/28/14 3/28/14
First Public Comment Meeting (Hotevilla, AZ) 4/30/14
Last Public Comment Meeting (Albuquerque, NM) 5/9/14
End public comment period 5/127/14
OSMRE submits Draft BA to USFWS 5/30/14
OSMRE submit Final BA to USFWS (formal consult) 711/14
Prepare Public Comment Analysis Report 7/16/14




Projected Actual
Major Milestones (cont.) Completion Completion
Date Date
USFWS notifies OSMRE of BA information deficiencies 8/13/14
OSMRE prepares Response to Comments 9/24/14
PFEIS submitted to OSMRE 10/2/14
OSMRE completes review of revised PFEIS 10/15/14
OSMRE distributes PFEIS to Cooperating Agencies 10/31/14
Complete Draft PVA Report 11/17/14
Complete Final PVA Report 12/10/14
Cooperating Agencies Complete Review of PFEIS 12/15/14
USFWS issues Biological Opinion (BO) 1/23/15
Prepare FEIS for publication 1/15/15
NOA for FEIS in Fed. Register 2/9/15
Prepare Record of Decision (ROD) 3/9/15
Publish ROD 3/25/15
End Appeal period 4/20/15




APPENDIX B - PROJECT BACKGROUND

Navajo Mine and Four Corners Power Plant

BHP Mine Management Company (MMCo), previously BHP Navajo Coal Company (BNCC), currently
operates the Navajo Mine on behalf of the permittee, Navajo Transitional Energy Company (NTEC),
which is located on the Navajo Reservation in northwest New Mexico about 20 miles southwest of
Farmington. It is the sole supplier of coal to the adjacent Four Corners Power Plant (FCPP). Their
current coal supply contract with FCPP expires July 2016.

The FCPP is a 2,100 megawatt coal-fired power plant located on the Navajo Reservation and is adjacent
to the Navajo Mine. The FCPP, which is comprised of five units, is operated by Arizona Public Service
(APS). The existing site lease for the FCPP expires in 2016. The FCPP is currently the subject of a Best
Available Retrofit Technology (BART) review. On August 24, 2012, EPA took final action to promulgate a
Federal Implementation Plan (FIP) to implement the BART requirement of the Regional Haze Rule for the
FCPP. The FIP required the owners of FCPP to choose between two strategies for compliance: (1)
compliance with the emission limits in EPA’s final BART determination, or (2) compliance with an
alternative to BART, originally put forth by the owners of FCPP, that included closure of Units 1, 2, and 3
at FCPP and installation and operation of selective catalytic reduction controls (SCR) by July 31, 2018 to
meet BART limits on Units 4 and 5.

Mine Permit Application, FCPP Lease Renewal Submittals, Transmission Line Right-of-Way Renewals,

and a Required EIS

MMCo submitted an application for a new mining permit for the Pinabete Permit Area on March 30,
2012. The proposed new mine permit area is located south of the existing Navajo Mine and is proposed
to supply coal to the FCPP for an additional 25 years, if the power plant continues to operate beyond
2016. As part of the decision making process, and to comply with the National Environmental Policy Act
(NEPA), OSMRE is required to complete an EIS. OSMRE anticipates NTEC, the current permitee, will
pursue renewing the existing Navajo Mine SMCRA permit in advance of the 2014 expiration. While
SMCRA permit renewals are allowed and typically addressed under NEPA through a categorical
exclusion, due to the controversial nature of coal mining actions in the southwest, OSMRE is including
this decision action within the scope of analysis of the FCPP and Navajo Mine Energy Project EIS.

APS and the co-owners have completed negotiations with the Navajo Nation for extension of the FCPP
lease and associated rights-of-way. The signed lease extension agreement, which extends the site lease
for an additional 25 years, to 2041, has been submitted to the BIA for approval. APS will also be
applying to renew rights-of-ways for ancillary plant facilities, two transmission lines crossing both Navajo
and Hopi Tribal lands, and other support facilities. The Public Service of New Mexico (PNM) will also be
applying to renew rights-of-ways for transmission lines crossing Navajo Nation and BLM lands. The BIA
approval of the FCPP lease extension agreement and BIA and BLM approval of rights-of-way renewals
are Federal actions that require completion of an EIS in accordance with NEPA.

On May 3, 2013, OSMRE received an application from BNCC to transfer Permit NM-0003F to the Navajo

Transitional Energy Company (NTEC), a Navajo Nation owned Limited Liability Company organized under

the Navajo Nation’s Limited Liability Company Act. By letter dated August 30, 2013, the BIA informed

NTEC that the transfer of the Navajo Mine permit from BNCC to NTEC did not require the agency’s

approval. On May 18, 2013, OSMRE announced the availability of a Draft Environmental Assessment

(EA) that analyzes the potential environmental effects that may result from the transfer of Navajo Mine.
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The BIA and BLM were Cooperating Agency in the preparation of this EA. On November 1, 2013, OSMRE
issued a finding of no significant impact (FONSI) and conditionally approved the Navajo Mine Permit
Transfer. On February 4, 2014, OSMRE’s findings confirmed that the requirements stipulated in the
permit conditions attached to OSMRE’s November 1, 2013, permit transfer approval had been
satisfactorily addressed. On February 4, 2014, OSMRE subsequently issued the Navajo Mine Permit to
NTEC. NTEC, through its contract miner ( MMCo), will continue surface mining and reclamation
activities at the Navajo Mine in accordance with existing SMCRA Navajo Mine Permit No. NM-0003F.

EIS Roles — OSMRE, BIA and the Cooperating Agencies

OSMRE is the lead Federal agency for the EIS being prepared for the proposed new mine and FCPP site
lease extension and renewal of the rights-of-way. While BIA is identified as a Cooperating Agency on the
EIS, OSMRE and BIA understand that BIA, given its role processing the power plant lease amendment
and rights-of way, will be far more involved in development and review of the EIS than would be typical
for a Cooperating Agency. Other Cooperating Agencies include the DOI Office of Environmental Policy
Compliance (OEPC), Bureau of Land Management (BLM), US Army Corps of Engineers (USACE), US
Environmental Protection agency (EPA), the Navajo Nation, the Hopi Tribe, US Fish and Wildlife Service
(FWS), the National Park Service (NPS).

Regional Task Force

At the request of the Navajo Nation, an eight person task force representing DOl Regional leadership
and other involved Federal agencies, has been developed and is available as needed to address project
timelines and issues that may require resolution over the life of the EIS process. This Task Force is led by
OSMRE’s Director.

Regional Task Force Members:

OSMRE Western Regional Director - Allen Klein — Denver, CO

BIA Regional Director, Navajo Area Office — Sharon Pinto - Gallup, NM

BLM New Mexico State Director — Jessie Juen — Santa Fe, NM

US/EPA Director of Communications & Ecosystems Division — Enrique Manzanilla — San Francisco, CA
US/ACE District Regulatory Division Chief — Allan Steinle — Alouquerque, NM

US/FWS SW Regional Director — Benjamin N. Tuggle, Ph.D., (or designee) — Albuquerque, NM
US/NPS IMR Regional Director — John Wessels — Lakewood, CO

OEPC Regional Officer — Stephen Spencer — Albuguerque, NM

OSMRE’s Regional Director reports to the Director of OSMRE whom is responsible for monitoring the
progress of the task force, providing routine status reports, and ensuring timely project completion.
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Status Update

December 3, 2012

The Four Corners Power Plant and Navajo Mine Energy Project

Navajo Mine Pinabete Permit Application and Four Corners Power Plant &
Transmission Line Right-of-Way Lease Renewals

Agency Permitting Actions and Preparation of
Environmental Impact Statement (EIS)

BACKGROUND

Navajo Mine and Four Corners Power Plant

BHP Navajo Coal Company (BNCC) currently operates the Navajo Mine, which is located on the Navajo
Reservation in northwest New Mexico about 20 miles southwest of Farmington. It is the sole supplier of
coal to the adjacent Four Corners Power Plant (FCPP). BNCC’s current coal contract with FCPP expires
July 2016.

The FCPP is a 2,100 megawatt coal-fired power plant located on the Navajo Reservation and is adjacent
to the Navajo Mine. The FCPP, which is comprised of five units, is operated by Arizona Public Service
(APS). The existing site lease for the FCPP expires in 2016. The FCPP is currently the subject of a Best
Available Retrofit Technology (BART) review. The current BART proposal would allow FCPP to close units
1, 2, and 3, the three older and dirtier units, by 2014 and install selective catalytic reduction technology
to reduce emissions of nitrogen oxides on units 4 and 5 by 2018. A decision on BART by the EPA was
made on August 6, 2012, and more details are provided in this document.

Mine Permit Application, FCPP Lease Renewal Submittals, Transmission Line Right-of-Way Renewals,

and a Required EIS

BNCC submitted an application for a new mining permit for the Pinabete Permit Area on March 30,
2012. The proposed new mine permit area is located south of the existing Navajo Mine and is proposed
to supply coal to the FCPP for an additional 25 years, if the power plant continues to operate beyond
2016. As part of the decision making process, and to comply with the National Environmental Policy Act,
OSM is required to complete an EIS.

APS and the co-owners have completed negotiations with the Navajo Nation for extension of the FCPP
lease and associated rights-of-way. The signed lease extension agreement, which extends the site lease
for an additional 25 years, to 2041, has been submitted to the BIA for approval. APS will also be
applying to renew rights-of-ways for ancillary plant facilities, two transmission lines crossing both Navajo
and Hopi Tribal lands, and other support facilities. The Public Service of New Mexico (PNM) will also be
applying to renew rights-of-ways for transmission lines crossing Navajo lands. BIA approval of the lease
extension agreement and associated rights-of-way requires completion of an EIS.



EIS Roles — OSM, BIA and the Cooperating Agencies

OSM is the lead Federal agency for the EIS being prepared for the proposed new mine and FCPP site
lease extension and renewal of the rights-of-way. While BIA is identified as a Cooperating Agency on the
EIS, OSM and BIA understand that BIA, given its role processing the power plant lease amendment and
rights-of way, will be far more involved in development and review of the EIS than would be typical for a
Cooperating Agency. Other Cooperating Agencies include the DOI Office of Environmental Policy
Compliance (OEPC), Bureau of Land Management (BLM), US Army Corps of Engineers (USACE), US
Environmental Protection agency (EPA), the Navajo Nation, the Hopi Tribe, US Fish and Wildlife Service
(FWS), the National Park Service (NPS).

Regional Task Force

At the request of the Navajo Nation, an eight person task force representing DOl Regional leadership
and other involved Federal agencies, has been developed and is available as needed to address project
timelines and issues that may require resolution over the life of the EIS process. This Task Force is lead
by OSM’s Director.

Regional Task Force Members:

OSM Western Regional Director - Allen Klein — Denver, CO

BIA Regional Director, Navajo Area Office — Sharon Pinto - Gallup, NM

BLM New Mexico State Director — Jessie Juen —Santa Fe, NM

US/EPA Director of Communications & Ecosystems Division — Enrique Manzanilla — San Francisco, CA
US/ACE District Regulatory Division Chief — Allan Steinle — Alouquerque, NM

US/FWS SW Regional Director — Benjamin N. Tuggle, Ph.D., (or designee) — Albuquerque, NM
US/NPS representative — John Wessels — Lakewood, CO

OEPC Regional Officer — Stephen Spencer — Albuquerque, NM

OSM’s Regional Director reports to the Director of OSM whom is responsible for monitoring the
progress of the task force, providing routine status reports, and ensuring timely project completion. On
September 14, 2012, the OSM Regional Director distributed to the Task Force a status update for the
FCPP and Navajo Mine Energy EIS project.

STATUS - FEDERAL AGENCY RESPONSIBILITIES AND ACTIONS

OFFICE OF SURFACE MINING RECLAMATION AND ENFORCEMENT (OSM)

1. Permitting — Review Pinabete Permit Application Package (PAP) and issue approval or denial of
mining and reclamation permit in accordance with the requirements of the Surface Mining
Control & Reclamation Act (SMCRA)

STATUS
e The Pinabete Permit Application Package (PAP) is under technical review by OSM staff.
Some deficiencies have been identified to date. OSM cannot issue a decision regarding
approval or disapproval of the PAP until the NEPA process is complete. OSM technical
review is anticipated to continue throughout EIS preparation.



2. Lead Agency in Preparing the EIS

STATUS

OSM, BIA and Cardno continue to work on the initial draft of the project purpose and need,
project description, and draft alternatives. Due to the extension of the scoping comment
period to November 1, 2012, and previously unanticipated delays in data delivery from the
project proponents, the completion of this task will be extended into early December. No
significant impact to the project schedule is anticipated due to this extension.

OSM/Cardno continues to work with the proponents to obtain outstanding baseline
environmental data to be used in the development of the EIS. While, OSM/Cardno continues
to work with the Proponents to fill data gaps, most required data has been received and is
considered substantially complete. Development of the existing setting for the various
environmental resources is ongoing and several sections have been completed.
Atmospheric modeling — On October 2, 2012 APS/AECOM forwarded two white papers
discussing proposed modeling approaches for criteria pollutants, deposition, ecological risk
assessment, visibility in Class 1 and Class Il areas and ozone. OSM distributed these
documents to the USEPA, NNEPA, NPS and Cardno for review and comment by their
technical experts. On October 23, 2012, APS/ AECOM hosted an informational webinar with
Q&A on the proposed atmospheric modeling. The USEPA and NPS provided comments on
November 1, 2012. The NNEPA has indicated they have no substantial comments at this
time but would like to be kept informed as the project progresses. AECOM has reviewed all
comments and indicated that the recommendations provided will be applied and reflected
in the draft modeling reports. The preliminary atmospheric modeling reports utilized in
development of the EIS are anticipated to be completed in April 2013.

Scoping Summary Report —Cardno has delivered the Draft Scoping Summary Report. OSM
and BIA have begun reviews of this report.

Projects considered under cumulative effects — On November 14, 2012, a technical
memorandum listing regional projects to be considered in the EIS cumulative effects
analysis was distributed to the Cooperating agencies for review and comment.

3. Lead agency conducting Endangered Species Act (ESA) Section 7 consultation with the USFWS

STATUS

The project proponents continue to actively work with the Conservation Breeding Specialist
Group (CBSG) to develop a scope of work for completing Population Viability Analysis (PVA).
OSM/Cardno, BIA and the USFWS have reviewed the proposed habitat model and ecological
risk assessment (ERA) methodologies proposed by the project proponent’s consultant
AECOM; and have provided additional questions and comments to AECOM. On November
26, 2012, the USFWS participated in conference call with OSM, BIA, Proponents and project
consultants to discuss questions regarding the development of the ERA. OSM anticipates
receiving the draft ERA in April of 2013.

4. Lead agency conducting National Historic Preservation Act (NHPA) Section 106 consultation

STATUS

On September 12, 2102, OSM distributed formal consultation request letters to Section 106
contacts including State Historic Preservation Officers, Tribal Historic Preservation Officers
and regional tribes that could have concerns regarding potential impacts to cultural



resources. OSM/Cardno has additionally called all Section 106 contacts to verify receipt of
the letter and again ask if consultation is requested.

e OSM intends to conduct a Section 106 informational meeting with all responsive Section
106 consultation contacts on January 9, 2012, at the Farmington Convention Center,
Farmington, New Mexico.

BUREAU OF INDIAN AFFAIRS (BIA)

1. Approval of the Four Corners Power Plant Lease Amendment # 3

STATUS — NO CHANGE

e Lease amendment #3 is currently under review by BIA and Solicitor's Office. The BIA cannot
approve Lease #3 until the NEPA process is completed.

2. Approval of Application Granting Right of Ways for the transmission corridors and associated
substations for APS and PNM.

STATUS — NO CHANGE
e The application for Grants for Right of Way on transmission corridors and associated
substations by APS and PNM is currently under review by BIA. The BIA cannot approve the
application for Grants for Right of Way on transmission corridors and associated substations
until the NEPA process is completed.

3. Approval of realignment of existing BIA road within the Navajo Mine lease area

STATUS — NO CHANGE
e BIA s currently discussing a potential issue with an existing road. In addition, the Navajo
Nation transportation group needs to provide guidance to BNCC regarding the realignment
of Burnham Road through Area 4 North.

4. Approval of renewal of ROW for access road within the Navajo Mine lease area.

STATUS
e The BIA has not received the ROW application to date.

BUREAU OF LAND MANAGEMENT (BLM)

1. Review and approval of Mine Plan

STATUS — NO CHANGE
e Inlate April 2012, BLM received the Pinabete Permit Mine Plan discussing associated coal
reserves. The BLM anticipates initiating a review of the Mine Plan and consultation with the
Navajo Nation, OSM and the BIA after the close of the EIS scoping comment period on
November 1, 2012.

UNTED STATES ENVIRONMENTAL PROTECTION AGENCY (USEPA)

1. Decision on BART and Federal Implementation Plan (FIP). While this action is exempt from NEPA
the decision has significance with respect to the proposed action.



STATUS — NO CHANGE
e On August 6, 2012, the EPA issued the FIP for BART at the Four Corners Power Plant. The
EPA is requiring FCPP to reduce emissions of oxides of nitrogen (NOx). EPA is also setting
emission limits for particulate matter (PM) based on emission rates already achieved at
FCPP. These pollutants contribute to visibility impairment in 16 national parks and
wilderness areas surrounding FCPP.

For reductions in NOx, EPA is allowing FCPP to either (1) meet a plant-wide emission limit of
0.11 Ib/MMBtu on a rolling 30-day average calculated on a heat-input weighted basis, which
represents an 80 percent reduction from current NOx emission rates, or (2) implement an
alternative emission control strategy put forth by the owners of FCPP to retire Units 1 — 3
and install controls on Units 4 and 5 by July 31, 2018 to each meet an emission limit of 0.098
Ib/MMBtu, which represents an 87 percent reduction from current NOx emission rates.

2. Decision on Section 402 of Clean Water Act (CWA) National Pollution Discharge Elimination
System (NPDES)Permit

STATUS— NO CHANGE
e EPA Region 9 has not yet received a NPDES permit application from BNCC for the mine
expansion. EPA has had discussions with BNCC regarding the expected content of the
application. EPA currently expects to receive the application in Fall of 2012. Once received,
EPA will prepare a draft NPDES permit for public notice and comment.

UNITED STATES FISH AND WILDLIFE SERVICE (USFWS)

1. Decision on Biological Assessment (BA) document that will be completed for Project, ultimately
concluding with the issuance of a Biological Opinion (BO) under Section 7 of the Endangered
Species Act (ES).

STATUS
e The USFWS continues to work informally with OSM to define their agency needs in
preparation for the formal consultation process. On November 26, 2012 the USFWS
participated in conference call with OSM, BIA, Proponents and project consultants to discuss
guestions regarding the development of the Ecological Risk Assessment (ERA).

UNITED STATES ARMY CORPS OF ENGINEERS (USACE)

1. Decision for the Pinabete Mine on Section 404 of CWA Individual Permit for impacts to waters of
the United States

STATUS — NO CHANGE
e USACE is awaiting a revised delineation and amended application based on site visits
conducted in June. The Corps has visited most areas and concurred with determination.
e A meeting to discuss Section 404 and EIS coordination details was held on October 29" at
the OSM Western Region Office in Denver.



2. Decision for the power plant on Section 404 of CWA Individual Permit for impacts to waters of
the United States

STATUS
e Anisolated wetland within the FCPP lease area is being evaluated in coordination with EPA.
It is not anticipated that the wetland will trigger Clean Water Act permitting because ACOE
does not generally exercise jurisdiction over isolated wetlands.



CURRENT EIS SCHEDULE

Projected Actual
Major Milestones Completion Completion
Date Date
Proponents issue request for proposal to develop EIS 3/2/12 3/212
OSM selects third-party EIS contractor 4/6/12 4/6/12
EIS Kick Off Meeting — OSM, cooperating agencies,
project proponents, consultants - Albuquerque, NM 5/22/12 5/22/12
ESA Section 7 Kick Off Meeting — OSM, BIA, USFWS,
ACOE, Navajo Nation, project proponents, consultants -
Albuquerque, NM 5/23/12 5/23/12
NOI published in Federal Register 7113/12 7118/12
OSM/BIA-Proponent MOU - All signatures secured 817112 8/3/12
Begin public scoping meetings (9 locations) 8/9/12 8/9/12
Cooperator's MOU — All agency signatures secured 10/30/12 10/1/12
End public comment period — EIS scoping 11112 11112
Complete data collection — baseline environmental
resources 11/28/12 11/30/12
OSM receives Public Scoping Summary Report 11/30/12 12/3/12
Develop agency purpose & need for PDEIS 12/17/12
Development of Alternatives for PDEIS 12117/12
Development of Affected Environment & Impact Analysis
for PDEIS 2/20/13
PDEIS submitted to OSM for review/comment 3/8/13
OSM receives Draft ESA Section 7 Ecological Risk
Assessment (ERA) 7/5113
OSM and Cooperating Agency Review of PDEIS
completed 10/31/13
Prepare DEIS for publication 11113
NOA for DEIS in Federal Register 11/29/13
Public Comment Meetings 1/6/14
End public comment period 1/24/14
Prepare Comment Analysis Report 2/28/14
OSM receives draft Biological Assessment (BA) &
Biological Evaluation (BE) from consultant 3/3/14
OSM Finalizes BA & BE 4/25/14
Submit BA & BE to USFWS & NNDFW (formal consult) 4/28/14
Prepare Response to Comments 5/22/14
PFEIS submitted to OSM 5/30/14
USFWS & NNDFW complete review BA & BE 6/9/14
NNDFW completes letter of concurrence for BE 7/9/14
OSM and Cooperating Agency Review of PFEIS 8/1/14
USFWS prepares Biological Opinion (BO) 11/17/14
Prepare FEIS for publication 12/2/14
NOA for FEIS in Fed. Register 12/3/14
Prepare Record of Decision (ROD) 1/15/15
Finalize, sign, publish ROD 1/16/15
Appeal period 2/20/15




Status Update

September 14, 2012

The Four Corners Power Plant and Navajo Mine Energy Project

Navajo Mine Pinabete Permit Application and Four Corners Power Plant &
Transmission Line Right-of-Way Lease Renewals

Agency Permitting Actions and Preparation of
Environmental Impact Statement (EIS)

BACKGROUND

Navajo Mine and Four Corners Power Plant

BHP Navajo Coal Company (BNCC) currently operates the Navajo Mine, which is located on the Navajo
Reservation in northwest New Mexico about 20 miles southwest of Farmington. It is the sole supplier of
coal to the adjacent Four Corners Power Plant (FCPP). BNCC’s current coal contract with FCPP expires
July 2016.

The FCPP is a 2,100 megawatt coal-fired power plant located on the Navajo Reservation and is adjacent
to the Navajo Mine. The FCPP, which is comprised of five units, is operated by Arizona Public Service
(APS). The existing site lease for the FCPP expires in 2016. The FCPP is currently the subject of a Best
Available Retrofit Technology (BART) review. The current BART proposal would allow FCPP to close units
1, 2, and 3, the three older and dirtier units, by 2014 and install selective catalytic reduction technology
to reduce emissions of nitrogen oxides on units 4 and 5 by 2018. A decision on BART by the EPA was
made on August 6, 2012 and more details are provided in this document.

Mine Permit Application, FCPP Lease Renewal Submittals, and a Required EIS

BNCC submitted an application for a new mining permit for the Pinabete Permit Area on March 30,
2012. The proposed new mine permit area is located south of the existing Navajo Mine and is proposed
to supply coal to the FCPP for an additional 25 years, if the power plant continues to operate beyond
2016. As part of the decision making process, and to comply with the National Environmental Policy Act,
OSM is required to complete an EIS.

APS and the co-owners have completed negotiations with the Navajo Nation for extension of the FCPP
lease and associated rights-of-way. The signed lease extension agreement, which extends the site lease
for an additional 25 years, to 2041, has been submitted to the BIA for approval. APS will also be
applying to renew rights-of-ways for ancillary plant facilities, two transmission lines crossing both Navajo
and Hopi Tribal lands, and other support facilities. BIA approval of the lease extension agreement and
associated rights-of-way requires completion of an EIS.

EIS Roles — OSM, BIA and the Cooperating Agencies

OSM is the lead Federal agency for the EIS being prepared for the proposed new mine and FCPP site
lease extension and renewal of the rights-of-way. While BIA is identified as a Cooperating Agency on the



EIS, OSM and BIA understand that BIA, given its role processing the power plant lease amendment and
rights-of way, will be far more involved in development and review of the EIS than would be typical for a
Cooperating Agency. Other Cooperating Agencies include the DOI Office of Environmental Policy
Compliance (OEPC), Bureau of Land Management (BLM), US Army Corps of Engineers (USACE), US
Environmental Protection agency (EPA), the Navajo Nation, US Fish and Wildlife Service (FWS), the
National Park Service (NPS). In a letter dated July 13, 2012 the Hopi Tribe affirmed it would participate
as a Cooperating Agency, because of the associated transmission line right-of-way on Hopi land.

Regional Task Force

On March 20, 2012, Navajo Nation President Ben Shelly sent Secretary Salazar a letter discussing the
importance of the Pinabete Mine and FCPP to the Navajo Nation. In that letter he noted that seven
regulatory actions are required and recommended the formation of a task force within DOI to expedite
the approval process. This Task Force is lead by OSM’s Director — Western Region and is comprised of
Western regional directors from the cooperating Federal agencies responsible for assisting in the
development of the EIS. This structure provides an eight person task force representing DOI Regional
leadership and other involved Federal agencies to address project timelines and issues requiring
resolution. As necessary the task force includes the DOI Regional Solicitor in project issues and setting
direction.

Regional Task Force Members:

OSM Western Regional Director - Allen Klein — Denver, CO

BIA Regional Director, Navajo Area Office — Sharon Pinto - Gallup, NM

BLM New Mexico State Director — Jessie Juen (or designee) — Santa Fe, NM

US/EPA Director of Communications & Ecosystems Division — Enrique Manzanilla — San Francisco, CA
US/ACE District Regulatory Division Chief — Allan Steinle — Albuquerque, NM

US/FWS SW Regional Director — Ben Tuggle (or designee) — Albuquerque, NM

US/NPS representative — John Wessels — Lakewood, CO

OEPC Regional Officer — Stephen Spencer — Albuquerque, NM

OSM’s Regional Director reports to the Director of OSM whom is responsible for monitoring the
progress of the task force, providing routine status reports, and ensuring timely project completion.

STATUS - FEDERAL AGENCY RESPONSIBILITIES AND ACTIONS

OFFICE OF SURFACE MINING RECLAMATION AND ENFORCEMENT (OSM)

1. Permitting — Review Pinabete Permit Application Package (PAP) and issue approval or denial of
mining and reclamation permit in accordance with the requirements of the Surface Mining
Control & Reclamation Act (SMCRA)

STATUS



The PAP was deemed ‘administratively complete’ on May 10, 2012. Newspaper publication
and radio broadcasts in the Navajo language, announcing the availability of the PAP for
review and opportunity for the public to comment and request an Informal Conference to
ask questions and receive further information about the submittal, ran for four consecutive
weeks, concluding on June 17, 2012. The 30 day public comment and request for informal
conference period ended July 17, 2012. OSM received two requests for informal conference.
On July 26, 2012, OSM began publishing notices in three newspapers and on regional radio
stations announcing the location and times of the informal conferences. Two informal
conference meetings were held on the Navajo Nation at the Burnham Chapter House and
the Nenahnezad Chapter House on August 11 and 13 respectively. These informal
conferences were held concurrent with the FCPP & Navajo Mine Energy Project EIS Scoping
Meetings.

The PAP is currently undergoing a technical review by OSM permitting analysts.

2. Lead Agency in Preparing the EIS

STATUS

On April 6, 2012, OSM and BIA selected the third-party contractor, Cardno Entrix, who has
been tasked with assisting OSM in preparing the EIS.

An MOU between OSM-BIA and the Project Proponents (BNCC, APS,) has been prepared.
Additionally, a later Amendment was prepared to include the Public Service Company of
New Mexico (PNM) as a signatory of the MOU due to additional transmission lines and
associated rights-of —ways renewals that will be considered in the EIS as connected actions.
The MOU document was completed on August 3, 2012 and has been signed by OSM, BIA,
and the project proponents. Currently, the Amendment is being processed for signature by
BIA. Upon signature of the Amendment by BIA, the MOU and Amendment will be mailed to
OSM. Upon receipt, OSM will add the final signature to the Amendment. Final signature is
anticipated before the end of September.

An MOU between the Lead Agency and the Cooperating Agencies has been prepared. The
EPA is not a signatory to this MOU but has submitted a letter to OSM detailing their roles
and responsibilities as a Cooperating Agency. The finalized MOU was distributed on July 20,
2012 by DOI OEPC for signature by the Cooperating Agencies. Currently, all Cooperating
Agencies have signed the MOU except for the USFWS, BLM and the Army Corps of
Engineers. During the most recent Cooperators monthly conference call (September 5,
2012), representatives of the outstanding Cooperating Agencies indicated the MOU is
received and being processed by the appropriate signatory. Due to delays in obtaining all
signatures the revised expected completion date for all signatures being gained is
September 30, 2012.

PRublication-oftheThe NO+Notice of Intent to prepare an EIS in-was published in the Federal
Register eceurred-on July 18, 2012.

Open house EIS scoping meetings were held at nine locations in New Mexico, Colorado and
Arizona, August 9 through August 18. In summary, the Scoping Meetings were successfully
completed and generally well received. A total of 455 persons attended and 61 written and
approximately 58 oral comments were collected. Attendees included concerned citizens
from local communities potentially affected, local and regional government officials and
non-government organizations (NGQO’s) such as local grass roots environmental and social
justice groups. Significant topics of concern included the potential for significant job losses
as well as loss of economic revenue to the Navajo Nation, air quality and regional haze
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issues related to emissions from the FCPP, fugitive dust associated with mining activities,
dependence on coal generated energy, impacts to traditional cultural properties and
perceived disproportionate impacts and negligible benefits to Native American communities
located near the proposed project. Attendees from Tribal, State and Federal Government
included; President of the Navajo Nation (the Honorable Ben Shelley and staff), Speaker of
the Navajo Nation Council (the Honorable Johnny Naize), New Mexico State Representative
James Strickler, and representatives from the offices of Congressmen Scott Tipton
(Colorado) and Ben R. Lujan (New Mexico), and the offices of Senators Tom Udall (New
Mexico) and Jeff Bingaman (New Mexico). Attending NGO’s included Dine Citizens Against
Ruining Our Environment, San Juan Citizens Alliance, Sierra Club, and the San Juan Wildlife
Federation. In addition to OSM third party NEPA consultant (Cardno Entrix), representatives
of the BIA, BLM, ACOE, the Navajo Nation Minerals Department and the Navajo Nation EPA,
actively participated in the EIS scoping meetings.

e |nresponse to several formal requests to extend the comment period OSM has decided to
grant a 45 day extension of the scoping comment period. The original deadline for submittal
of scoping comment published in the July 18, 2012 NOI was September 17, 2012.-Fhe OSM
has extended this-the deadline until November 1, 2012. OSM is currently working with OSM
HQ te-administerthe-processing ef-an extension notice for publication in the Federal
Registerar. It is expected the notice to extend the scoping comment period will be published
in the Federal Register in late September.

* Inacecordance-with-extending-the-scoping-commentperiod-OSM has initiated informing the

public and stakeholders that the scoping comment period is being extended through a
comprehensive publicannouncement-effort that inelading-includes mailing of notice
postcards to approximately 800 persons, public service announcements on over 30 radio
stations (including translations to Navajo and Hopi), advertisement in four regional
newspapers, and an OSM webpage announcement. The Public Involvement Plan is currently
being updated to reflect the extension of the scoping comment extensien-period and the
associated public announcement effort.

o  The ElSScopingReportiscurrenthrunderdevelopment—All comments received during
Scoping Comment period will be considered during the development of the alternatives
section in the Draft EIS. As-previoushydiscussed-the Scoping Commentdeadline-has-been

e OSM has launched the FCPP and Navajo Mine Energy Project website on the Western
Region Current Initiative webpage. The address is available in the published NOI and is the
following [ http://www.wrcc.osmre.gov/FCPPEIS.shtm]. Additionally, the Navajo Nation has
included a link to the Project webpage on the Official Website of the Navajo Nation. OSM
has recently posted the announcement to extend the scoping comment period until
November 1, 2012 and is currently working on updating the webpage to include materials
provided during scoping such as the informational posters, project fact sheet and the
project video.

3. Lead agency conducting Endangered Species Act (ESA) Section 7 consultation with the USFWS

STATUS
e Technical Working Group members have been identified and include representatives from
the USACE, USFWS, BIA, EPA, Navajo Nation, NPS and OSM.
e  OSM/Cardno Entrix initiated informal consultation with USFWS during a meeting in
Albuquerque, New Mexico, on June 28. This meeting included 1) discussions to more clearly
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define a proposed Area of Potential Effect (APE), 2) a discussion of potential threatened and
endangered (T & E) species that should be evaluated for impact within the APE, and 3)
discussion of existing data gaps relevant to T&E species anticipated to be impacted.

e Onluly 19, 2012 OSM/Cardno Entrix, BIA, ESA Technical Working Group members and the
Proponents met with the USFWS in Farmington, New Mexico for a Section 7 Technical
Planning and Coordination Meeting to discuss details regarding necessary future studies and
modeling efforts. The results of these studies will be used to develop the Biological
Assessment (BA) and Biological Evaluation (BE) documents. Upon development, the BA will
be submitted to the USFWS, thereby initiating formal consultation. The BE will be submitted
to the Navajo Nation Department of Fish and Wildlife for review and a determination of
compliance with their environmental requirements.

e On August 21, 2012 OSM/Cardno Entrix, BIA, ESA Technical Working Group members and
the Proponents participated on a conference call to discuss the data collection and modeling
schedule and the USFWS’s recent proposal to include a Population Viability Analysis (PVA).
Review of the proposed data collection and modeling schedule is consistent and compliant
with the overall project schedule. OSM is advocating for inclusion of the PVA as requested
by the USFWS. The Proponents are currently considering the inclusion of the PVA in the
Section 7 analysis and are in the process of contacting potential reseurees-groups who can
perform the PVA modeling effort. The proponents are expected to provide their collective
view on the matter by September 21, 2012.

e On September 10, 2012 OSM mailed a letter to the USFWS requesting informal concurrence
of the preliminary species of concern list. The preliminary species of concern list will be used
to begin the development of the BA.

4. Lead agency conducting National Historic Preservation Act (NHPA) Section 106 consultation

STATUS

e On August 20, 2012, OSM, BIA and Cardno Entrix participated in a teleconference to discuss
Section 106 consultation logistics. During the call it was agreed and clarified that OSM will
be responsible for administering all Section 106 consultation requirements for the new mine
area, the power plant site and the power transmission lines. OSM will coordinate closely
with the BIA during this process.

e OSM has initiated coordination with the BLM regarding Section 106 consultation compliance
for actions associated with Transmission Line Rights of Way renewals on BLM lands.

e  Public participation requirements under Section 106 of the NHPA were completed
concurrently with the Open House EIS scoping meetings that were held at nine locations in
New Mexico, Colorado and Arizona, August 9 through August 18, 2012.

e  OnSeptember 12,2102 OSM distributed formal consultation request letters to Section 106
contacts including State Historic Preservation Officers, Tribal Historic Preservation Officers in
Arizona and New Mexico, as well as regional tribes that could have concerns regarding
potential impacts to cultural resources.

BUREAU OF INDIAN AFFAIRS (BIA)

1. Approval of the Four Corners Power Plant Lease Amendment # 3

STATUS



Lease amendment #3 is currently under review by BIA and Solicitor's Office. The BIA cannot
approve Lease #3 until the NEPA process is completed.

2. Approval of Application Granting Right of Ways for the transmission corridors and associated
substations for APS and PNM.

STATUS

The application for Grants for Right of Way on transmission corridors and associated
substations by APS and PNM is currently under review by BIA. The BIA cannot approve the
application for Grants for Right of Way on transmission corridors and associated substations
until the NEPA process is completed.

3. Approval of realignment of existing BIA road within the Navajo Mine lease area

STATUS

BUREAU OF

BIA is currently discussing potential issue with an existing road. In addition, the Navajo
Nation transportation group needs to provide guidance to BNCC regarding the realignment
of Burnham Road through Area 4 North.

LAND MANAGEMENT (BLM)

1. Rev

STATUS

iew and approval of Mine Plan

In late April 2012, BLM received the Pinabete Permit Mine Plan discussing associated coal
reserves. The BLM anticipates initiating a review of the Mine Plan and consultation with the
Navajo Nation, OSM and the BIA in late August 2012.

Due to extension of the EIS scoping comment period, the BLM will delay consultation until
after the close of the EIS scoping comment period on November 1, 2012.

UNTED STATES ENVIRONMENTAL PROTECTION AGENCY (USEPA)

1. Dec

ision on Best Available Retrofit Technology (BART) and Federal Implementation Plan (FIP).

While this action is exempt from NEPA the decision has significance with respect to the
proposed action.

STATUS

On August 6, 2012 the EPA issued the FIP for BART at the Four Corners Power Plant. The
EPA is requiring Four Corners Power Plant (FCPP), located on the Navajo Nation, to reduce
emissions of oxides of nitrogen (NOx). EPA is also setting emission limits for particulate
matter (PM) based on emission rates already achieved at FCPP. These pollutants contribute
to visibility impairment in 16 national parks and wilderness areas surrounding FCPP.

For reductions in NOx, EPA is allowing FCPP to either (1) meet a plant-wide emission
limit of 0.11 Ib/MMBtu on a rolling 30-day average calculated on a heat-input weighted
basis, which represents an 80 percent reduction from current NOx emission rates, or (2)
implement an alternative emission control strategy put forth by the owners of FCPP to
retire Units 1 — 3 and install controls on Units 4 and 5 by July 31, 2018 to each meet an



emission limit of 0.098 Ib/MMBtu, which represents an 87 percent reduction from
current NOx emission rates.

2. Decision on Section 402 of Clean Water Act (CWA) National Pollution Discharge Elimination
System (NPDES)Permit

STATUS
e EPA Region 9 has not yet received a NPDES permit application from BNCC for the mine
expansion. EPA has had discussions with BNCC regarding the expected content of the
application. EPA region expects to receive the application in Fall of 2012. Once received,
EPA will prepare a draft NPDES permit for public notice and comment.

UNITED STATES FISH AND WILDLIFE SERVICE (USFWS)

1. Decision on Biological Assessment (BA) document that will be completed for Project, ultimately
concluding with the issuance of a Biological Opinion (BO) under Section 7 of the Endangered
Species Act (ES).

STATUS
e The USFWS is awaiting a clearly defined description of Proposed Action, Action Area, and
official request for T&E Species List from OSM. On September 10, 2012 OSM mailed a letter
to the USFWS requesting informal concurrence of the preliminary species of concern list..
Final determination of the action area will depend on the outcome of pending air emissions
modeling being conducted by the project proponents.

UNITED STATES ARMY CORPS OF ENGINEERS (USACE)

1. Decision for the Pinabete Mine on Section 404 of CWA Individual Permit for impacts to waters of
the United States

STATUS
e USACE is awaiting a revised delineation and amended application based on site visits
conducted in June. Additional verification field work may be conducted later in the year to
refine delineation further and provide documentation Corps has visited most areas and
concurred with determination. .

2. Decision for the power plant on Section 404 of CWA Individual Permit for impacts to waters of
the United States

STATUS
e USACE is awaiting a revised delineation and approved jurisdictional determination for the
FCPP lease area. The only potential location with an ordinary high water mark or meeting
wetland delineation criteria within the proposed project area is a potentially isolated
wetland associated with a below-pond pumping station. The Proponents and consultant are
currently preparing a revised delineation, which, upon concurrence with the determination,
the Corps would forward to EPA and Corps HQ for final approval. .



CURRENT EIS SCHEDULE

Projected Actual
Major Milestones Completion Completion
Date Date
Proponents issue request for proposal to develop EIS 3/2/12 3/212
OSM selects third-party EIS contractor 4/06/12 4/06/12
EIS Kick Off Meeting — OSM, cooperating agencies,
project proponents, consultants - Albuquerque, NM 5/22/12 5/22/12
ESA Section 7 Kick Off Meeting — OSM, BIA, USFWS,
ACOE, Navajo Nation, project proponents, consultants -
Albuquerque, NM 5/23/12 5/23/12
NOI published in Federal Register 7113/12 7118/12
OSM/BIA-Proponent MOU - All signatures secured 817112 8/3/12
Cooperator's MOU — All agency signatures secured 9/30/12
Begin public scoping meetings (9 locations) 8/9/12 8/9/12
End public comment period — EIS scoping 11/01/12
Develop agency purpose & need for PDEIS 9/24/12
Complete data collection — baseline environmental
resources 9/28/12
EIS Scoping summary report completed 10/05/12
Development of Alternatives for PDEIS 10/29/12
ESA Section 7 Risk Assessment 11/29/12
Development of Affected Environment & Impact Analysis
for PDEIS 1/31/13
PDEIS submitted to OSM for review/comment 1/31/13
OSM and Cooperating Agency Review of PDEIS
completed 5/02/13
OSM receives draft Biological Assessment (BA) &
Biological Evaluation (BE) from consultant 6/06/13
OSM Finalizes BA & BE 711/13
Submit BA & BE to USFWS & NNDFW (formal consult) 8/02/13
Prepare DEIS for publication 8/14/13
USFWS & NNDFW complete review BA & BE 9/27/13
NOA for DEIS in Federal Register 10/24/13
NNDFW prepares letter of concurrence for BE 11/27/13
Public Comment Meetings 11/29/13
End public comment period 12/19/13
Prepare Comment Analysis Report 1/27/14
Prepare Response to Comments 4/16/14
USFWS prepares Biological Opinion (BO) 4/21/14
PFEIS submitted to OSM 6/26/14
OSM and Cooperating Agency Review of PFEIS 7/128/14
Prepare FEIS for publication 8/11/14
NOA for FEIS in Fed. Register 8/12/14
Prepare Record of Decision (ROD) 09/24/14
Finalize, sign, publish ROD 09/25/14
Appeal period 10/30/14




INFORMATION MEMORANDUM FOR THE DEPARTMENT OF THE INTERIOR TRANSITION TEAM

FROM: Willie Taylor

THROUGH: Lori Faeth

PHONE: 202-3891

SUBJECT: Navajo Pinabete Mine/Four Corners Power Plant, Navajo Nation, New Mexico

A

Permitting of the Navajo Coal Mine Expansion/Lease for Four Corners Power Plant on the Navajo Nation,
New Mexico

Preparation of the Draft/Final Environmental Impact Statement covering mine permitting by OSMRE
(lead agency), lease and right-of-way actions by the Bureau of Indian Affairs and additional actions by
BLM, as well as EPA and the Corps of Engineers. FWS and NPS, and the Navajo Nation and Hopi
Tribe, are additional cooperators.

This is a non-delegated EIS requiring AS/PMB, AS/IA, AS/LM, and possibly AS/FWP involvement
and Clearance to Print by Director/OEPC.

New coal-fired generating plants are very controversial and this one, while being supported by the
Navajo Nation tribal government as an economic development project, is opposed by some Navajo
Nation citizens and numerous environmental groups because of pollution and greenhouse gases/climate
change concerns. There are additional endangered species and air quality concerns requiring input of
NPS and FWS.

Record of Decision is proposed for signature by the OSMRE Regional Director, Denver, in late 2015.
Regional Director, OSMRE, heads a team of regional Bureau/Office, additional Federal agencies, and

Tribal government representatives that convenes to discuss progress and developing issues of concern
as they arise. The DEIS team meets monthly. OEPC REO/Albuquerque participates on both.



MEMORANDUM OF UNDERSTANDING
BETWEEN

OFFICE OF SURFACE MINING RECLAMATION AND ENFORCEMENT
BUREAU OF INDIAN AFFAIRS
NAVAJO NATION
HOPI TRIBE
BUREAU OF LAND MANAGEMENT
NATIONAL PARK SERVICE

FISH AND WILDLIFE SERVICE

U.S. ARMY CORPS OF ENGINEERS

FOR THE
Navajo Pinabete Mine Permit Application, the Four Corners Power Plant Lease

Agreement Approval, and other Associated Actions
Environmental Impact Statement

October 1, 2012



1 INTRODUCTION AND PURPOSE

This Memorandum of Understanding (MOU) establishes a cooperating agency relationship
between several Federal agencies and the Navajo Nation and Hopi Tribe, for the purpose of
preparing an environmental impact statement (EIS) for decision actions associated with the
proposed mining and reclamation permit application for the Navajo Pinabete Mine, the Four
Corners Power Plant lease agreement approval and other associated actions (the proposed
project). The companies involved with the proposed actions are the Arizona Public Service
Company (APS), as operating agent and on behalf of the participant owners of the Four Corners
Power Plant (FCPP); the Public Service Company of New Mexico (PNM) for associated rights-
of-way renewal on the Navajo Reservation in San Juan, Sandoval, and McKinley Counties in
New Mexico; and for the mine, BHP Navajo Coal Company (BNCC). Collectively, APS, PNM
and BNCC are the project Proponents.

The existing power plant and ancillary facilities are located on an approximately 3600-acre
parcel of Navajo Tribal trust lands, within the boundary of the Nenahnezad Chapter,
approximately 30 miles southwest of Farmington in San Juan County in northwestern New
Mexico.

BNCC plans to develop a new permit area, referred to as the Navajo Pinabete Mine within its
existing Navajo Mine Lease. Located within the Navajo Reservation in San Juan County,
southwest of Farmington, New Mexico, the development of the Navajo Pinabete Mine would
supply coal to FCPP for approximately 23 years beginning July 7, 2016. The permit area for the
Pinabete Mine would include previously permitted but undeveloped coal reserves in Area IV
North of the Navajo Mine, and unpermitted and undeveloped coal reserves in a portion of Area
IV South.

The proposed actions involve federal lease and permit approvals that, in this instance, require
the completion of an EIS to analyze and disclose the potential effects of the project and
alternatives on the environment. Several Federal agencies, in concert with the Navajo Nation,
Hopi Tribe and project applicants, are involved and will be responsible for making decisions on
certain elements of the proposed project. The Federal agencies with an action(s) are: the U.S.
Department of the Interior (USDOI) Office of Surface Mining Reclamation and Enforcement
(OSM), the USDOI Bureau of Indian Affairs (BIA), the USDOI Fish and Wildlife Service (FWS),
U.S. Environmental Protection Agency (USEPA), USDOI Bureau of Land Management (BLM),
and U.S. Army Corps of Engineers (USACE). The USDOI National Park Service (NPS) will
participate as a cooperating agency because of its special expertise with regards to national
park units. The Navajo Nation and the Hopi Tribe will also have actions to take. The
responsibilities of each of these entities are as follows:

Lead Agency

e OSM is the lead agency and has regulatory authority for surface coal mining and
reclamation operations on Indian lands.

Cooperating Agencies

¢ BIA Navajo Region represents the Secretary of the Interior in the Federal Indian trust
relationship with the Navajo Nation and consultation with the Navajo Nation as owners of
the minerals. The BIA has responsibility for approving lease amendments and renewing
rights-of-way for the FCPP.
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¢ The Navajo Nation is the owner of both the surface and coal resources lying beneath
Navajo Nation lands impacted by this MOU. The Navajo Nation is a sovereign Indian
nation exercising exclusive and concurrent authorities and responsibilities relating to the
development, administration and regulation of natural resource development activities
within its jurisdiction, including certain regulatory authorities delegated by USEPA over
air and water resources.

e FWS has the regulatory and responsibility, under the Endangered Species Act (ESA; 7
U.S.C. 8136, 16 U.S.C. 8§ 1531 et seq.), for the protection and recovery of Federally
listed species; under the Fish and Wildlife Coordination Act, the FWS has responsibility
under the Fish and Wildlife Coordination Act (16 U.S.C. 661-667e (FWCA), as amended,
which requires agencies to consult with the FWS "waters of any stream or other body of
water are proposed or authorized, permitted or licensed to be impounded, diverted . . . or
otherwise controlled or modified" by any agency under a Federal permit or license.
Consultation is to be undertaken for the purpose of "preventing loss of and damage to
wildlife resources.” The FWCA authorizes the transfer of funds to the Fish and Wildlife
Service to conduct related investigations.

¢ NPS is mandated to conserve national park resources and values, as established by the
Organic Act and reaffirmed by the General Authorities Act and NPS Management
Policies. The proposed project has the potential to affect several national park units
including, but not limited to Mesa Verde National Park; Aztec Ruins, Yucca House,
Hovenweep, Navajo, and Canyon de Chelly National Monuments; and Chaco Culture
National Historical Park.

¢ BLM has regulatory authority for mining plans of operation.

e USACE has regulatory authority for Section 404 Clean Water Act Permitting.

e The Hopi Tribe is the owner of the surface over which one of the transmission lines
servicing the FCPP traverses. Renewal of the right-of-way for this power line is one of
the actions associated with the project.

¢ BIA Western Region represents the Secretary of the Interior in the Federal Indian trust
relationship with the Hopi Tribe and has responsibility for renewing the FCPP rights-of-
way crossing Hopi lands.

A list of the MOU participants and their contact information is provided in Attachment A.

This MOU concerns early and ongoing coordination, and encourages the MOU patrticipants to
collaborate proactively in planning and finding solutions to help facilitate and expedite the
process of developing and preparing the EIS. It establishes agreement regarding the roles and
responsibilities of the lead and cooperating agencies.

The MOU does not specifically address all the natifications, coordination, and consultation that
must take place between each specific agency and the Tribal governments. Such activities are
conducted by each agency in accordance with its regulations, policies, and internal procedures.
The framework of responsibilities and procedures set forth are those that normally would occur
on Indian lands within a reservation boundary. The Federal agencies shall engage in
government-to-government consultation with affected Indian tribes in accordance with
applicable Federal statutes, regulations, and other authorities, including the National Historic
Preservation Act, the American Indian Religious Freedom Act, Executive Order 13175
(Consultation and Coordination with Indian Tribal Governments), and Executive Order 13007
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(Indian Sacred Sites). The cooperating agency relationship established here supplements and
is subordinate to the government-to-government relationship between the Native American
Tribal governments and the Federal agencies.

2 AUTHORITY

Although numerous other legal authorities are applicable to the Project, this MOU is entered into
primarily under the following legal authorities:

(0}

(0}

(0}

National Environmental Policy Act of 1969 (42 U.S.C. 4321-4370f)
National Historic Preservation Act of 1966 (16 U.S.C. 470)

Council on Environmental Quality, Regulations for Implementing the Procedural
Provisions of NEPA (40 CFR 1500.1-1508.28)

Department of the Interior, Regulations for Implementing NEPA (43 C.F.R. Part 46)
Mineral Leasing Act of 1920, as amended (30 U.S.C. 181 et seq.)

Surface Mining Control and Reclamation Act of 1977 (PL 95-87) and 30 CFR
Chapter VIl — Office of Surface Mining Reclamation and Enforcement, Department of
the Interior (30 U.S.C. 1300 — 1309b)

25 CFR - Indians (Subchapter H — Land & Water — Parts 162-169, Subchapter | —
Energy and Minerals, and Subchapter L — Heritage Preservation) Part 211 —

Responsibilities of BLM and OSMRE

Federal Land Policy and Management Act of 1976, 43 U.S.C. 1701 et. seq. as
amended (PL 94-579)

Clean Water Act (33 U.S.C. 1344)

Navajo Code authorities under Navajo Clean Air, Clean Water, and Safe Drinking
Water Acts and specific areas delegated to the Navajo Nation by EPA

Endangered Species Act (ESA; 7 U.S.C. § 136, 16 U.S.C. § 1531 et seq.)
Fish and Wildlife Coordination Act (16 U.S.C. 661-667€)

National Park Service Organic Act of 1916 (16 U.S.C. 81)
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3 AGENCY RESPONSIBILITIES

3.1 ROLES AND RESPONSIBILITIES

As stated, OSM is the lead Federal agency with the primary responsibility for preparation of the
EIS. To assist OSM in preparing the EIS and associated activities, OSM will use the services of
and provide direction to a third-party contractor, as a non-Federal representative. The OSM is
responsible for the following:

Providing points of contact. These contacts will be Marcelo Calle, EIS Coordinator, and
Rick Williamson, overall EIS Manager.

Coordinating exchange of information among OSM, the applicant (project proponents),
and the EIS contractor.

Establishing an interdisciplinary team as required by 40 CFR 1502.6 to oversee the
environmental analysis.

Ensuring full compliance of the EIS document in accordance with NEPA. OSM will
ensure that all necessary consultation and coordination is performed with all Federal,
Tribal, State, local governments, and private organizations under applicable laws, rules,
regulations, and executive orders.

Continuing to coordinate with the cooperating agencies and the DOI Office of
Environmental Policy and Compliance throughout the preparation of the EIS, to ensure
the document meets the agencies’ NEPA requirements, particularly during scoping and
the impact analyses, in order to accurately assess the preferred alternative and identify
areas that require clarification, and to avoid, mitigate, or otherwise address impacts on
the Tribal trust resources.

Inviting the cooperating agencies to attend meetings with the project proponents,
Federal, State, Tribal, regional, local agencies, and other groups (e.g., they may
participate in discussions on the proposed action and on special or critical resource
needs) related to the proposed project.

Providing copies of correspondence pertaining to the proposed project to cooperating
agencies.

Selecting the preferred action alternative for the EIS in coordination with the cooperating
agencies.

Establishing a detailed schedule, in coordination with the cooperating agencies,
indicating key milestones and associated actions needed from the cooperating agencies.
OSM will attempt to complete the NEPA process within the time frames specified in the
schedule, subject to extensions due to incompleteness of necessary data and other
information submitted by the project proponents (or applicants contractors or designated
representatives), changes in scope of the project, or other conditions beyond OSM's
control. An estimated schedule is provided in Attachment B.
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o Cooperating in establishing mutually agreeable schedule adjustments if changes to the
schedule (Attachment B) are required.

e Assuming responsibility, with assistance from the EIS contractor, for design,
organization, preparation, and maintenance of the administrative record for the project
and maintaining OSM'’s official case file for the project. OSM will provide a list of the
pertinent documents, in chronological order, for the cooperating agencies’ records.

e Providing the cooperating agencies with opportunities to review and comment on the
preliminary administrative Draft EIS and preliminary administrative Final EIS. The
cooperating agencies intend to provide comments to OSM within 45 days of receipt of
each document requiring review. The OSM will consider the comments from cooperating
agencies; however, OSM will make the final decision with regard to the content of the
EIS and how the data are presented. OSM, with assistance from the EIS contractor, will
incorporate any comments and changes it deems necessary in the Draft EIS.

¢ Receiving all comments on the Draft EIS resulting from either agency or public review
and comment periods. The OSM will formulate responses to comments and will request
assistance from cooperating agencies on those comments that concern the respective
agencies’ areas of expertise and jurisdictional responsibilities.

e Consulting with and keeping the cooperating agencies informed of EIS progress and of
additional data needs.

e Providing necessary personnel and other resources to complete their responsibilities in a
timely and professional fashion.

e Leading and facilitating any meetings between OSM, the project proponents, the EIS
contractor, the cooperating agencies, and regional and local agencies.

e Leading and facilitating public meetings with assistance from the Navajo Nation Minerals
Department.

e Treating all information that is submitted to the OSM as public information, and subject
to access via the Freedom of Information Act (FOIA) and Privacy Act, unless otherwise
exempt or requested as being “confidential” by the project proponents or Cooperating
Agencies and consistent with FOIA, Privacy Act, or other applicable statutory, standards
and requirements. Such “confidential” information shall be clearly marked as such by
the project proponents or Cooperating Agencies to facilitate its segregation and
protection against disclosure.
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Working with the cooperating agencies to ensure that the EIS content is consistent with
specific program and agency requirements, thus allowing all agencies the ability to issue
either a joint Record of Decision or a separate Record of Decision for their agency’'s
actions associated with the project.

In addition, OSM will act as the Federal lead agency for the purpose of complying with Section
106 of the National Historic Preservation Act (NHPA), and Section 7 of the Endangered Species

Act.

3.2 COOPERATING AGENCIES’ RESPONSIBILITIES

The cooperating agencies are responsible for the following:

Providing a point of contact for coordinating activities agreed upon in the MOU.

Cooperating with efforts of OSM pursuant to this MOU and devoting appropriate staff
resources to the scoping and Draft EIS preparation efforts. At the discretion of the
agency, granting applicable permits or rights-of-way to obtain environmental and other
information needed to develop the EIS.

Determining whether the EIS is adequate for assessing potential impacts, making a
decision on whether to issue authorization, and identifying adequate mitigating
measures to minimize potential impacts of the project to the extent practical.

Attending, or participating via conference call, when possible, the interdisciplinary team
meetings, which will be held in Denver, Farmington, or Albuquerque.

Striving to meet the schedule established by OSM in coordination with the cooperating
agencies (Attachment B).

Developing needed information and meeting due dates assigned for producing available
data needed for this process.

Participating in the scoping and attending scoping meetings, to be held in New Mexico,
Colorado and Arizona.

Meeting due dates assigned for reviewing and providing comments on documents.
Assisting OSM in successfully fulfilling its role as Federal lead for National Historic
Preservation Act (NHPA) Section 106 compliance by providing timely review, comments,

and execution of a Programmatic Agreement for the protection of cultural resources.

Notifying the lead Federal agency of FOIA requests received.

Specific to the Navajo Nation, the Navajo Nation is responsible for the following:

Establishing a single point of contact for involved Navajo Nation offices for all matters
relating to the environmental analysis and EIS preparation.
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¢ Maintaining Navajo Nation's official project case files, including the chronological list of
case file documents that are provided to OSM.

e Ensuring that its review comments and those of Navajo Nation Chapters and Townships
are adequately reflected in the EIS.

e Working cooperatively with OSM to resolve any disputes that may develop over the
analysis and/or recommendations provided by the Navajo Nation to OSM for the EIS.

Specific to the Hopi Tribe, the Hopi Tribe Nation is responsible for the following:

e Establishing a single point of contact for involved Hopi Tribe offices for all matters
relating to the environmental analysis and EIS preparation.

¢ Maintaining Hopi Tribe's official project case files, including the chronological list of case
file documents that are provided to OSM.

e Ensuring that its review comments and those of local communities are adequately
reflected in the EIS.

e Working cooperatively with OSM to resolve any disputes that may develop over the
analysis and/or recommendations provided by the Hopi Tribe to OSM for the EIS.

Specific to the BIA, the BIA is responsible for the following:

¢ Being the lead review agency for review of baseline information, alternatives analysis,
impact analysis, including cumulative impacts, and any necessary impact mitigation
associated with: 1) approval of lease amendments; 2) all right-of-way renewal actions
including transmission lines crossing tribal lands; and 3) coal combustion residue
disposal.

Specific to the BLM, the BLM is responsible for the following:

e Being the lead review agency for review of baseline information, alternatives analysis,
impact analysis, including cumulative impacts, and any necessary impact mitigation
associated with the proposed mining plan for the Navajo Pinabete Mine.

Specific to the USACE, the USACE is responsible for the following:

e Being the lead review agency for review of baseline information, alternatives analysis,
impacts analysis, including cumulative impacts, and any necessary impact mitigation
associated with Section 404 Clean Water Act permitting for the Navajo Pinabete Mine.

Specific to the FWS, the FWS is responsible for the following:

¢ Being the lead review agency for review of baseline information, alternatives analysis,
impacts analysis, including cumulative impacts, and any necessary impact mitigation
associated with the Fish and Wildlife Coordination Act (16 U.S.C. 661-667¢e); and the
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lead review agency for review of baseline information, alternatives analysis, impacts
analysis, including cumulative impacts, and any necessary avoidance and minimization
measures associated Endangered Species Act (ESA; 7 U.S.C. § 136, 16 U.S.C. § 1531
et seq.).

Specific to the NPS, the NPS is responsible for the following:

Working as a cooperating agency to ensure that impacts to national park resources and
values are properly analyzed and presented in the DEIS based on analyses performed
by the lead agency and other available data. If the NPS determines that direct, indirect
or cumulative impacts could result to national park resources and other values, the NPS
will work with the lead agency and other cooperators in developing strategies to mitigate
those impacts and to monitor the effectiveness of those measures. National park
resources and values of concern include park air quality, air quality related values (like
visibility), wildlife, water resources, night skies, geologic resources, soils, natural sounds,
and cultural resources. Under the NPS Organic Act and other statutes, like the Clean
Air Act and the Surface Mining Control and Reclamation Act, special protections attach
to units of the National Park System. The NPS will alert the lead agency if it appears that
the project could trigger the park protection provisions of these statutes, including the
section 522(e) prohibitions of the Surface Mining Control and Reclamation Act.

3.3 ADMINISTRATION

Maodifications to this MOU may be proposed by the OSM or the cooperating agencies,
and will become effective upon the mutual agreement of all participants in the MOU.
Changes to this MOU must be initialed and dated on each replacement page by an
authorized official of each agency.

Any party may withdraw from this MOU after thirty (30) days written notice to the other
parties of the intention to do so.

Nothing in this agreement will be construed as limiting or affecting in any way the
authority or responsibility of the lead or cooperating agencies to perform within their
authority. Nothing in this MOU shall require any of the Parties to perform beyond its
respective authority.

Specific to USEPA, under Section 309 of the Clean Air Act, USEPA publicly evaluates
the completeness and adequacy of EISs prepared by other Federal agencies and, if it
finds a proposed project environmentally unsatisfactory from the standpoint of public
health or welfare, or environmental quality, refers the matter to the Council on
Environmental Quality. Participation in this MOU does not abridge this right to
independent review of the Draft and Final EISs by USEPA, pursuant to their authority
under NEPA and Section 309 of the Clean Air Act.

This MOU will become effective upon the signature date of all participants.
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e This MOU is not intended to, and does not create, any right, benefit, or trust
responsibility, substantive or procedural, enforceable at law or equity, by a party against
the United States, its agencies, its officers, or any person.

e Each participant retains all immunities and defenses provided by law with respect to any
action based on or occurring as a result of this MOU.

o Participation in this MOU does not imply endorsement of the proposed project.

e If a disagreement should develop between the participants of this MOU, or between the
signatories and any cooperating agency that is not a signatory to this MOU, all parties
shall make good faith efforts to expeditiously attempt to resolve the disagreement so as
to avoid delay in preparing the EIS and, consequently, delay in the project. If a dispute
arises, the MOU participants agree to meet and confer within ten (10) calendar days of
notification by the aggrieved participant.

e The Cooperators acknowledge that any information furnished to any other Party under
this instrument may become part of the administrative record. Likewise, information
furnished to other Parties may be subject to the requirements of FOIA, or equivalent
tribal open records laws, and other Federal or Tribal statutes. Consistent with applicable
law, the Cooperators agree not to release these materials to individuals other than the
participants to this MOU. In the event a release of materials is required under Federal or
Tribal law, the releasing party agrees to provide advance notice to the party who
provided the material.

e The participants agree not to utilize any individual or organization for activities
undertaken under this MOU, including officials, employees, or third party contractors,
having a direct financial interest in the outcome of the proposed project. This instrument
in no way restricts the MOU patrticipants from participating in similar activities with other
public or private agencies, organizations, and individuals.

e During the performance of this MOU, the lead and cooperating Federal agencies agree
to abide by the terms of Executive Order 11246 on nondiscrimination and will not
discriminate against any person because of race, color, religion, sex, or national origin.

e This MOU cannot be used to obligate or commit funds in excess of authorization and
appropriations available or as the basis for the transfer of funds. All provisions in this
MOU are subject to the availability of funds.

¢ The MOU will expire upon the issuance of the NOA for the FEIS in the Federal Register.

e Parties may renew the MOU upon the written agreement of all willing parties.
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ATTACHMENT A
LIST OF PARTICIPANTS — NAVAJO PINABETE MINE-FOUR CORNERS POWER PLANT
EIS

Office of Surface Mining Reclamation and Enforcement

Marcelo Calle (EIS Coordinator), and Rick Williamson (overall EIS Manager)
Indian Programs Branch

Program Support Division, Western Region

1999 Broadway, Suite 3320

Denver, Colorado 80202

Marcelo: 303-293-5035 (mcalle@osmre.gov)

Rick: 303-293-5047 (rlwilliamson@osmre.gov)

Bureau of Indian Affairs, Navajo Region
Harrilene Yazzie, Regional NEPA Coordinator
P.O. Box 1060

Gallup, New Mexico 87301

Street: 301 W. Hill Street

Gallup, New Mexico 87305

505-863-8287 (Direct)

505-863-8369 (Fax)
Harrilene.Yazzie@bia.gov

Bureau of Indian Affairs, Western Region
Amy Heuslein, Branch Chief and

Regional Environmental Protection Officer
Bureau of Indian Affairs

Western Region

Environmental Quality Services

2600 North Central Avenue

12th Floor, Suite 210

Phoenix, AZ 85004

(602) 379-6750 Ext. 1257 (Direct)

(602) 379-3833 (Fax)

(480) 213-4386 (Cell)
amy.heuslein@bia.gov

Bureau of Indian Affairs, Western Region (Alternate)
Garry Cantley, Regional Archeologist

Environmental Quality Services

2600 North Central Avenue

12" Floor, Suite 210

Phoenix, AZ 85004

(602) 379-6750 Ext. 1256 (Direct)

(602) 379-3833 (Fax)

(602) 418-8503 (Cell)

garry.cantley@bia.gov
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Bureau of Indian Affairs, Hopi Agency (Western Region Alternate)
Gilbert Becenti, Natural Resource Specialist

P.O. Box 158

Keams Canyon, AZ 86034

(928)738-2228 (Main #)

(928) 738-3240 Ext. 233 (Direct)

gilbert.becenti@bia.gov

The Navajo Nation

Office of the President and Vice President
Michele Morris, Executive Staff Assistant
P.O. Box 7440

Window Rock, AZ 86515

Street: OPVP, Tribal Hill Blvd

Window Rock, Arizona 86515
928-871-6028(phone)

928-871-4125(fax)
mimorris@navajo-nsn.gov

Navajo Nation Department of Justice

Harrison Tsosie, Attorney General

Navajo Nation Department of Justice

Post Office Box 2010

Window Rock, Arizona 86515

For FedEx Address Include: Old BIA Club Building after box number
928-871-6345 (Phone)

982-871-6177 (Fax)

htsosie@nndoj.org

Navajo Nation Environmental Protection Agency
Stephen B. Etsitty, Executive Director

P.O. Box 339

Window Rock, AZ 86515

Street: NNEPA, Bldg. No 2695, WR Blvd

Window Rock, Arizona 86515
928-871-7692(phone)

928-871-7996(fax)
stephenbetsitty@navajo-nsn.gov

Navajo Nation, Division of Natural Resources
Frederick H. White, Executive Director

P.O. Box 9000

Window Rock, Arizona 86515

Street: Executive Office Bldg. #W008-025
Window Rock Blvd.

Window Rock, Arizona 86515

928-871-6592 (Direct)

928-871-7040 (Fax)

frederickhwhite @frontiernet.net
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Hopi Tribe

Clayton Honyumptewa, Manager

Hopi Department of Natural Resources
P.O. Box 123

Kykotsmovi, AZ 86039

928-734-3601
chonyumptewa@hopi.nsn.us

Bureau of Land Management, Farmington Field Office
Joe Galluzzi or Shannon Hoefeler

Bureau of Land Management

Farmington Field Office

6251 College Blvd., Suite A

Farmington, NM 87402

jgalluzz@blm.gov, 505-564-7733, 505-564-7608 FAX
shoefele@blm.gov, 505-564-7732, 505-564-7608 FAX

Bureau of Land Management, New Mexico State Office
Powell King, Mining Engineer

P.O. Box 27115

Santa Fe, NM 87502-0115

pking@blm.gov, 505-954-2160, 505-954-2079 FAX

U.S. Army Corps of Engineers
Deanna L. Cummings
Regulatory Project Manager

US Army Corps of Engineers
Albuquerque District

Regulatory Division

4101 Jefferson Plaza NE
Albuquerque, NM 87109
Deanna.L.Cummings@usace.army.mil
505-342-3280 office
505-344-1514 fax

Fish and Wildlife Service, New Mexico Ecological Services Office
Sharon Whitmore

Assistant Director

San Juan River Recovery Implementation Program
New Mexico Ecological Services Field Office
United States Fish and Wildlife Service

2105 Osuna Road NE

Albuguerque, NM 87113

505-761-4753 office

505-346-2535 fax

Sharon_whitmore@fws.gov
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National Park Service, Intermountain Region

John Reber

Physical Resources Program Manager and Regional Energy Coordinator
National Park Service

Intermountain Regional Office

12795 W. Alamdea Pkwy.

Lakewood, CO 80228

303-969-2418 office

303-969-2717 fax

john_reber@nps.gov
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ATTACHMENT B

ESTIMATED SCHEDULE

Estimated Completion Date

Milestone

EIS contractor selected

March 2012

NOI published in Federal Register July 2012
Public scoping period begins July 2012

Public scoping period ends September 2012
PDEIS submitted to OSM for review/comment January 2013
OSM/Cooperating Agency Review of PDEIS ends May 2013

NOA for DEIS in Federal Register October 2013
Public comment period ends December 2013
PFEIS submitted to OSM February 2014
OSM/Cooperating Agency Review of PFEIS ends July 2014

NOA for FEIS in Federal Register August 2014

16

Memorandum of Understanding, Navajo Pinabete Mine Permit Application,
the Four Corners Power Plant Lease Agreement Approval, and other
Associated Actions Environmental Impact Statement



Status Update

November 5, 2012

The Four Corners Power Plant and Navajo Mine Energy Project

Navajo Mine Pinabete Permit Application and Four Corners Power Plant &
Transmission Line Right-of-Way Lease Renewals

Agency Permitting Actions and Preparation of
Environmental Impact Statement (EIS)

BACKGROUND

Navajo Mine and Four Corners Power Plant

BHP Navajo Coal Company (BNCC) currently operates the Navajo Mine, which is located on the Navajo
Reservation in northwest New Mexico about 20 miles southwest of Farmington. It is the sole supplier of
coal to the adjacent Four Corners Power Plant (FCPP). BNCC’s current coal contract with FCPP expires
July 2016.

The FCPP is a 2,100 megawatt coal-fired power plant located on the Navajo Reservation and is adjacent
to the Navajo Mine. The FCPP, which is comprised of five units, is operated by Arizona Public Service
(APS). The existing site lease for the FCPP expires in 2016. The FCPP is currently the subject of a Best
Available Retrofit Technology (BART) review. The current BART proposal would allow FCPP to close units
1, 2, and 3, the three older and dirtier units, by 2014 and install selective catalytic reduction technology
to reduce emissions of nitrogen oxides on units 4 and 5 by 2018. A decision on BART by the EPA was
made on August 6, 2012, and more details are provided in this document.

Mine Permit Application, FCPP Lease Renewal Submittals, Transmission Line Right-of-Way Renewals,

and a Required EIS

BNCC submitted an application for a new mining permit for the Pinabete Permit Area on March 30,
2012. The proposed new mine permit area is located south of the existing Navajo Mine and is proposed
to supply coal to the FCPP for an additional 25 years, if the power plant continues to operate beyond
2016. As part of the decision making process, and to comply with the National Environmental Policy Act,
OSM is required to complete an EIS.

APS and the co-owners have completed negotiations with the Navajo Nation for extension of the FCPP
lease and associated rights-of-way. The signed lease extension agreement, which extends the site

lease for an additional 25 years, to 2041, has been submitted to the BIA for approval. APS will also be
applying to renew rights-of-ways for ancillary plant facilities, two transmission lines crossing both Navajo
and Hopi Tribal lands, and other support facilities. The Public Service of New Mexico (PNM) will also be
applying to renew rights-of-ways for transmission lines crossing Navajo lands. BIA approval of the lease
extension agreement and associated rights-of-way requires completion of an EIS.



EIS Roles — OSM, BIA and the Cooperating Agencies

OSM is the lead Federal agency for the EIS being prepared for the proposed new mine and FCPP site
lease extension and renewal of the rights-of-way. While BIA is identified as a Cooperating Agency on
the EIS, OSM and BIA understand that BIA, given its role processing the power plant lease amendment
and rights-of way, will be far more involved in development and review of the EIS than would be typical
for a Cooperating Agency. Other Cooperating Agencies include the DOI Office of Environmental Policy
Compliance (OEPC), Bureau of Land Management (BLM), US Army Corps of Engineers (USACE), US
Environmental Protection agency (EPA), the Navajo Nation, the Hopi Tribe, US Fish and Wildlife Service
(FWS), the National Park Service (NPS).

Regional Task Force

At the request of the Navajo Nation, an eight person task force representing DOI Regional leadership
and other involved Federal agencies, has been developed and is available as needed to address project
timelines and issues that may require resolution over the life of the EIS process. This Task Force is lead
by OSM’s Director.

Regional Task Force Members:

OSM Western Regional Director - Allen Klein — Denver, CO

BIA Regional Director, Navajo Area Office — Sharon Pinto - Gallup, NM

BLM New Mexico State Director — Jessie Juen — Santa Fe, NM

US/EPA Director of Communications & Ecosystems Division — Enrique Manzanilla — San Francisco, CA
US/ACE District Regulatory Division Chief — Allan Steinle — Albuquerque, NM

US/FWS SW Regional Director — Ben Tuggle (or designee) — Albuquerque, NM

US/NPS representative — John Wessels — Lakewood, CO

OEPC Regional Officer — Stephen Spencer — Albuquerque, NM

OSM’s Regional Director reports to the Director of OSM whom is responsible for monitoring the
progress of the task force, providing routine status reports, and ensuring timely project completion. On
September 14, 2012, the OSM Regional Director distributed to the Task Force a status update for the
FCPP and Navajo Mine Energy EIS project.

STATUS - FEDERAL AGENCY RESPONSIBILITIES AND ACTIONS

OFFICE OF SURFACE MINING RECLAMATION AND ENFORCEMENT (OSM)

1. Permitting — Review Pinabete Permit Application Package (PAP) and issue approval or denial
of mining and reclamation permit in accordance with the requirements of the Surface Mining
Control & Reclamation Act (SMCRA)

STATUS
e The permit application package (PAP) is currently undergoing a technical review by OSM
permitting analysts. A decision to approve or not approve will not be issued until the FCPP
and Navajo Mine Energy Project EIS is completed.

2. Lead Agency in Preparing the EIS



STATUS

The MOU and the First Amendment between OSM-BIA and the Project Proponents (BNCC,
APS, and PNM) were executed on 8/3/12 and 10/02/12 respectively.

The MOU between the Lead Agency OSM and the Cooperating Agencies was executed on
October 1, 2012.

The notice to reopen and extend the scoping comment period until November 1, 2012 was
published in the Federal Register on October 12, 2012.

OSM, BIA and Cardno are currently working to complete an initial draft project purpose
and need, project description, and draft alternatives. Due to the extension of the scoping
comment period to November 1, 2012, the completion of this task will be delayed until
after November 1, 2012. Additionally, the completion of the Scoping Summary Report

will likewise be delayed. OSM currently anticipates these tasks will be completed in late
November.

OSM/Cardno continues to work with the proponents to obtain all baseline environmental
data to be used in the development of the EIS. The original anticipated completion date
for this milestone was 9/28/12. The completion date for this milestone is extended until
late November due to acquisition delays. No significant impact to the project schedule is
anticipated due to this extension.

Atmospheric modeling — On October 2, 2012 APS/AECOM forwarded two white papers
discussing proposed modeling approaches for criteria pollutants, deposition, ecological
risk assessment, visibility in Class 1 and Class Il areas and ozone. OSM distributed these
documents to the USEPA, NNEPA, NPS and Cardno for review and comment by their
technical experts. On October 23, 2012 APS/ AECOM hosted an informational webinar with
Q&A on the proposed atmospheric modeling. The USEPA and NPS provided comments on
November 1, 2012. The NNEPA has indicated they have no substantial comments at this
time but would like to be kept informed as the project progresses.

The FCPP and Navajo Mine Energy Project website on the Western Region Current Initiative
webpage has been updated to include the scoping fact sheet, informational posters and
video.

3. Lead agency conducting Endangered Species Act (ESA) Section 7 consultation with the USFWS

STATUS

The USFWS has concurred with OSM’s preliminary species of concern list occurring within

a 50 km radius of the FCPP and Navajo Mine project footprint. Pending further dispersion
modeling the list is considered preliminary.

On October 19t OSM conducted a conference call to discuss details related to the potential
inclusion of the Population Viability Analysis (PVA) simulation model within the ESA Section
7 consultation process. This teleconference included OSM/Cardno, BIA, USFWS, the Section
7 ESA Working Group, project proponents (BNCC, APS, and PNM) and Dr. Phil Miller. Dr.
Miller is the Senior Program Officer with the Conservation Breeding Specialist Group (CBSG)
and is an expert in PVA simulation modeling. The CBSG is part of the Species Survival
Commission of the International Union for Conservation of Nature (IUCN). Shortly after

the conclusion of this teleconference it was agreed between OSM, BIA and the project
proponents, that the PVA modeling effort would be a very useful addition to the Section 7
consultation process. The project proponents are actively working with CBSG to develop a
scope of work for this effort.



e 0OSM/Cardno, BIA and the USFWS have reviewed the proposed habitat model and ecological
risk assessment methodologies proposed by the project proponent’s consultant AECOM,;
and have provided additional questions and comments to AECOM.

4. Lead agency conducting National Historic Preservation Act (NHPA) Section 106 consultation

STATUS

e On September 12, 2102, OSM distributed formal consultation request letters to Section
106 contacts including State Historic Preservation Officers, Tribal Historic Preservation
Officers and regional tribes that could have concerns regarding potential impacts to cultural
resources. OSM has received consultation request letters from the Arizona THPO, White
Mtn. Apache, Navajo Nation, State of New Mexico, USEPA, project proponents and the BIA
(Navajo Region). OSM/Cardno will call all Section 106 contacts before the end of the month
to follow up with the consultation request.

e Currently, OSM intends to conduct a Section 106 informational meeting with all interested
contacts before the end of November._

BUREAU OF INDIAN AFFAIRS (BIA)

1. Approval of the Four Corners Power Plant Lease Amendment # 3

STATUS — NO CHANGE
* Lease amendment #3 is currently under review by BIA and Solicitor's Office. The BIA cannot
approve Lease #3 until the NEPA process is completed.

2. Approval of Application Granting Right of Ways for the transmission corridors and associated
substations for APS and PNM.

STATUS — NO CHANGE
* The application for Grants for Right of Way on transmission corridors and associated
substations by APS and PNM is currently under review by BIA. The BIA cannot approve the
application for Grants for Right of Way on transmission corridors and associated substations
until the NEPA process is completed.

3. Approval of realignment of existing BIA road within the Navajo Mine lease area

STATUS — NO CHANGE
e BIAis currently discussing potential issue with an existing road. In addition, Navajo Nation
transportation group needs to provide guidance to BNCC regarding the realignment of
Burnham Road through Area 4 North.

BUREAU OF LAND MANAGEMENT (BLM)

1. Review and approval of Mine Plan

STATUS — NO CHANGE
e Inlate April 2012, BLM received the Pinabete Permit Mine Plan discussing associated coal
reserves. The BLM anticipates initiating a review of the Mine Plan and consultation with
the Navajo Nation, OSM and the BIA after the close of the EIS scoping comment period on
November 1, 2012.



UNTED STATES ENVIRONMENTAL PROTECTION AGENCY (USEPA)

1. Decision on Best Available Retrofit Technology (BART) and Federal Implementation Plan
(FIP). While this action is exempt from NEPA the decision has significance with respect to the
proposed action.

STATUS — NO CHANGE
e On August 6, 2012 the EPA issued the FIP for BART at the Four Corners Power Plant. The
EPA is requiring Four Corners Power Plant (FCPP), located on the Navajo Nation, to reduce
emissions of oxides of nitrogen (NOx). EPA is also setting emission limits for particulate
matter (PM) based on emission rates already achieved at FCPP. These pollutants contribute
to visibility impairment in 16 national parks and wilderness areas surrounding FCPP.

For reductions in NOx, EPA is allowing FCPP to either (1) meet a plant-wide emission
limit of 0.11 Ib/MMBtu on a rolling 30-day average calculated on a heat-input weighted
basis, which represents an 80 percent reduction from current NOx emission rates, or
(2) implement an alternative emission control strategy put forth by the owners of FCPP
to retire Units 1 — 3 and install controls on Units 4 and 5 by July 31, 2018 to each meet
an emission limit of 0.098 Ib/MMBtu, which represents an 87 percent reduction from
current NOx emission rates.

2. Decision on Section 402 of Clean Water Act (CWA) National Pollution Discharge Elimination
System (NPDES)Permit

STATUS— NO CHANGE
e EPA Region 9 has not yet received a NPDES permit application from BNCC for the mine
expansion. EPA has had discussions with BNCC regarding the expected content of the
application. EPA currently expects to receive the application in Fall of 2012. Once received,
EPA will prepare a draft NPDES permit for public notice and comment.

UNITED STATES FISH AND WILDLIFE SERVICE (USFWS)

1. Decision on Biological Assessment (BA) document that will be completed for Project, ultimately
concluding with the issuance of a Biological Opinion (BO) under Section 7 of the Endangered
Species Act (ES).

STATUS — NO CHANGE
e The USFWS continues to work informally with OSM to define their agency needs in
preparation for the formal consultation process.

UNITED STATES ARMY CORPS OF ENGINEERS (USACE)

1. Decision for the Pinabete Mine on Section 404 of CWA Individual Permit for impacts to waters of
the United States

STATUS
e USACE is awaiting a revised delineation and amended application based on site visits
conducted in June. The Corps has visited most areas and concurred with determination.
e A meeting to discuss Section 404 and EIS coordination details was held on October 29t at
the OSM Western Region Office in Denver.
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2. Decision for the power plant on Section 404 of CWA Individual Permit for impacts to waters of
the United States

STATUS— NO CHANGE

USACE is awaiting a revised delineation and approved jurisdictional determination for the
FCPP lease area. The only potential location with an ordinary high water mark or meeting
wetland delineation criteria within the proposed project area is a potentially isolated
wetland associated with a below-pond pumping station. The Proponents and consultant are
currently preparing a revised delineation, which, upon concurrence with the determination,
the Corps would forward to EPA and Corps HQ for final approval. .



CURRENT EIS SCHEDULE

Projected Actual
Major Milestones Completion Completion
Date Date
Proponents issue request for proposal to develop EIS 3/2/12 3/2/12
OSM selects third-party EIS contractor 4/06/12 4/06/12
EIS Kick Off Meeting — OSM, cooperating agencies,
project proponents, consultants - Albuquerque, NM 5/22/12 5/22/12
ESA Section 7 Kick Off Meeting — OSM, BIA, USFWS,
ACOE, Navajo Nation, project proponents, consultants -
Albuquerque, NM 5/23/12 5/23/12
NOI published in Federal Register 7/13/12 7/18/12
OSM/BIA-Proponent MOU - All signatures secured 8/7/12 8/3/12
Begin public scoping meetings (9 locations) 8/9/12 8/9/12
Cooperator's MOU — All agency signatures secured 10/30/12 10/01/12
End public comment period — EIS scoping 11/01/12 11/01/12
Develop agency purpose & need for PDEIS 11/24/12
Complete data collection — baseline environmental
resources 11/28/12
Development of Alternatives for PDEIS 11/29/12
ESA Section 7 Risk Assessment 11/29/12
Development of Affected Environment & Impact Analysis
for PDEIS 1/31/13
PDEIS submitted to OSM for review/comment 1/31/13
OSM and Cooperating Agency Review of PDEIS
completed 5/02/13
OSM receives draft Biological Assessment (BA) &
Biological Evaluation (BE) from consultant 6/06/13
OSM Finalizes BA & BE 7/11/13
Submit BA & BE to USFWS & NNDFW (formal consult) 8/02/13
Prepare DEIS for publication 8/14/13
USFWS & NNDFW complete review BA & BE 9/27/13
NOA for DEIS in Federal Register 10/24/13
NNDFW prepares letter of concurrence for BE 11/27/13
Public Comment Meetings 11/29/13
End public comment period 12/19/13
Prepare Comment Analysis Report 1/27/14
Prepare Response to Comments 4/16/14
USFWS prepares Biological Opinion (BO) 4/21/14
PFEIS submitted to OSM 6/26/14
OSM and Cooperating Agency Review of PFEIS 7128/14
Prepare FEIS for publication 8/11/14
NOA for FEIS in Fed. Register 8/12/14
Prepare Record of Decision (ROD) 09/24/14
Finalize, sign, publish ROD 09/25/14
Appeal period 10/30/14




Status Update

November 5, 2012

The Four Corners Power Plant and Navajo Mine Energy Project

Navajo Mine Pinabete Permit Application and Four Corners Power Plant &
Transmission Line Right-of-Way Lease Renewals

Agency Permitting Actions and Preparation of
Environmental Impact Statement (EIS)

BACKGROUND

Navajo Mine and Four Corners Power Plant

BHP Navajo Coal Company (BNCC) currently operates the Navajo Mine, which is located on the Navajo
Reservation in northwest New Mexico about 20 miles southwest of Farmington. It is the sole supplier of
coal to the adjacent Four Corners Power Plant (FCPP). BNCC’s current coal contract with FCPP expires
July 2016.

The FCPP is a 2,100 megawatt coal-fired power plant located on the Navajo Reservation and is adjacent
to the Navajo Mine. The FCPP, which is comprised of five units, is operated by Arizona Public Service
(APS). The existing site lease for the FCPP expires in 2016. The FCPP is currently the subject of a Best
Available Retrofit Technology (BART) review. The current BART proposal would allow FCPP to close units
1, 2, and 3, the three older and dirtier units, by 2014 and install selective catalytic reduction technology
to reduce emissions of nitrogen oxides on units 4 and 5 by 2018. A decision on BART by the EPA was
made on August 6, 2012, and more details are provided in this document.

Mine Permit Application, FCPP Lease Renewal Submittals, Transmission Line Right-of-Way Renewals,

and a Required EIS

BNCC submitted an application for a new mining permit for the Pinabete Permit Area on March 30,
2012. The proposed new mine permit area is located south of the existing Navajo Mine and is proposed
to supply coal to the FCPP for an additional 25 years, if the power plant continues to operate beyond
2016. As part of the decision making process, and to comply with the National Environmental Policy Act,
OSM is required to complete an EIS.

APS and the co-owners have completed negotiations with the Navajo Nation for extension of the FCPP
lease and associated rights-of-way. The signed lease extension agreement, which extends the site lease
for an additional 25 years, to 2041, has been submitted to the BIA for approval. APS will also be
applying to renew rights-of-ways for ancillary plant facilities, two transmission lines crossing both Navajo
and Hopi Tribal lands, and other support facilities. The Public Service of New Mexico (PNM) will also be
applying to renew rights-of-ways for transmission lines crossing Navajo lands. BIA approval of the lease
extension agreement and associated rights-of-way requires completion of an EIS.



EIS Roles — OSM, BIA and the Cooperating Agencies

OSM is the lead Federal agency for the EIS being prepared for the proposed new mine and FCPP site
lease extension and renewal of the rights-of-way. While BIA is identified as a Cooperating Agency on the
EIS, OSM and BIA understand that BIA, given its role processing the power plant lease amendment and
rights-of way, will be far more involved in development and review of the EIS than would be typical for a
Cooperating Agency. Other Cooperating Agencies include the DOI Office of Environmental Policy
Compliance (OEPC), Bureau of Land Management (BLM), US Army Corps of Engineers (USACE), US
Environmental Protection agency (EPA), the Navajo Nation, the Hopi Tribe, US Fish and Wildlife Service
(FWS), the National Park Service (NPS).

Regional Task Force

At the request of the Navajo Nation, an eight person task force representing DOl Regional leadership
and other involved Federal agencies, has been developed and is available as needed to address project
timelines and issues that may require resolution over the life of the EIS process. This Task Force is lead
by OSM’s Director.

Regional Task Force Members:

OSM Western Regional Director - Allen Klein — Denver, CO

BIA Regional Director, Navajo Area Office — Sharon Pinto - Gallup, NM

BLM New Mexico State Director — Jessie Juen —Santa Fe, NM

US/EPA Director of Communications & Ecosystems Division — Enrique Manzanilla — San Francisco, CA
US/ACE District Regulatory Division Chief — Allan Steinle — Alouquerque, NM

US/FWS SW Regional Director — Ben Tuggle (or designee) — Albuguerque, NM

US/NPS representative — John Wessels — Lakewood, CO

OEPC Regional Officer — Stephen Spencer — Albuquerque, NM

OSM’s Regional Director reports to the Director of OSM whom is responsible for monitoring the
progress of the task force, providing routine status reports, and ensuring timely project completion. On
September 14, 2012, the OSM Regional Director distributed to the Task Force a status update for the
FCPP and Navajo Mine Energy EIS project.

STATUS - FEDERAL AGENCY RESPONSIBILITIES AND ACTIONS

OFFICE OF SURFACE MINING RECLAMATION AND ENFORCEMENT (OSM)

1. Permitting — Review Pinabete Permit Application Package (PAP) and issue approval or denial of
mining and reclamation permit in accordance with the requirements of the Surface Mining
Control & Reclamation Act (SMCRA)

STATUS
e The permit application package (PAP) is currently undergoing a technical review by OSM
permitting analysts. A decision to approve or not approve will not be issued until the FCPP
and Navajo Mine Energy Project EIS is completed.

2. Lead Agency in Preparing the EIS



STATUS

The MOU and the First Amendment between OSM-BIA and the Project Proponents (BNCC,
APS, and PNM) were executed on 8/3/12 and 10/02/12 respectively.

The MOU between the Lead Agency OSM and the Cooperating Agencies was executed on
October 1, 2012.

The notice to reopen and extend the scoping comment period until November 1, 2012 was
published in the Federal Register on October 12, 2012.

OSM, BIA and Cardno are currently working to complete an initial draft project purpose and
need, project description, and draft alternatives. Due to the extension of the scoping
comment period to November 1, 2012, the completion of this task will be delayed until after
November 1, 2012. Additionally, the completion of the Scoping Summary Report will
likewise be delayed. OSM currently anticipates these tasks will be completed in late
November.

OSM/Cardno continues to work with the proponents to obtain all baseline environmental
data to be used in the development of the EIS. The original anticipated completion date for
this milestone was 9/28/12. The completion date for this milestone is extended until late
November due to acquisition delays. No significant impact to the project schedule is
anticipated due to this extension.

Atmospheric modeling — On October 2, 2012 APS/AECOM forwarded two white papers
discussing proposed modeling approaches for criteria pollutants, deposition, ecological risk
assessment, visibility in Class 1 and Class Il areas and ozone. OSM distributed these
documents to the USEPA, NNEPA, NPS and Cardno for review and comment by their
technical experts. On October 23, 2012 APS/ AECOM hosted an informational webinar with
Q&A on the proposed atmospheric modeling. The USEPA and NPS provided comments on
November 1, 2012. The NNEPA has indicated they have no substantial comments at this
time but would like to be kept informed as the project progresses.

The FCPP and Navajo Mine Energy Project website on the Western Region Current Initiative
webpage has been updated to include the scoping fact sheet, informational posters and
video.

3. Lead agency conducting Endangered Species Act (ESA) Section 7 consultation with the USFWS

STATUS

The USFWS has concurred with OSM’s preliminary species of concern list occurring within a
50 km radius of the FCPP and Navajo Mine project footprint. Pending further dispersion
modeling the list is considered preliminary.

On October 19" OSM conducted a conference call to discuss details related to the potential
inclusion of the Population Viability Analysis (PVA) simulation model within the ESA Section
7 consultation process. This teleconference included OSM/Cardno, BIA, USFWS, the Section
7 ESA Working Group, project proponents (BNCC, APS, and PNM) and Dr. Phil Miller. Dr.
Miller is the Senior Program Officer with the Conservation Breeding Specialist Group (CBSG)
and is an expert in PVA simulation modeling. The CBSG is part of the Species Survival
Commission of the International Union for Conservation of Nature (IUCN). Shortly after the
conclusion of this teleconference it was agreed between OSM, BIA and the project
proponents, that the PVA modeling effort would be a very useful addition to the Section 7
consultation process. The project proponents are actively working with CBSG to develop a
scope of work for this effort.



e (OSM/Cardno, BIA and the USFWS have reviewed the proposed habitat model and ecological
risk assessment methodologies proposed by the project proponent’s consultant AECOM;
and have provided additional questions and comments to AECOM.

4. Lead agency conducting National Historic Preservation Act (NHPA) Section 106 consultation

STATUS

e On September 12, 2102, OSM distributed formal consultation request letters to Section 106
contacts including State Historic Preservation Officers, Tribal Historic Preservation Officers
and regional tribes that could have concerns regarding potential impacts to cultural
resources. OSM has received consultation request letters from the Arizona THPO, White
Mtn. Apache, Navajo Nation, State of New Mexico, USEPA, project proponents and the BIA
(Navajo Region). OSM/Cardno will call all Section 106 contacts before the end of the month
to follow up with the consultation request.

e Currently, OSM intends to conduct a Section 106 informational meeting with all interested
contacts before the end of November.

BUREAU OF INDIAN AFFAIRS (BIA)

1. Approval of the Four Corners Power Plant Lease Amendment # 3

STATUS — NO CHANGE
e Lease amendment #3 is currently under review by BIA and Solicitor's Office. The BIA cannot
approve Lease #3 until the NEPA process is completed.

2. Approval of Application Granting Right of Ways for the transmission corridors and associated
substations for APS and PNM.

STATUS — NO CHANGE
e The application for Grants for Right of Way on transmission corridors and associated
substations by APS and PNM is currently under review by BIA. The BIA cannot approve the
application for Grants for Right of Way on transmission corridors and associated substations
until the NEPA process is completed.

3. Approval of realignment of existing BIA road within the Navajo Mine lease area

STATUS — NO CHANGE
e BIA s currently discussing potential issue with an existing road. In addition, Navajo Nation
transportation group needs to provide guidance to BNCC regarding the realignment of
Burnham Road through Area 4 North.

BUREAU OF LAND MANAGEMENT (BLM)

1. Review and approval of Mine Plan

STATUS — NO CHANGE
e Inlate April 2012, BLM received the Pinabete Permit Mine Plan discussing associated coal
reserves. The BLM anticipates initiating a review of the Mine Plan and consultation with the



Navajo Nation, OSM and the BIA after the close of the EIS scoping comment period on
November 1, 2012.

UNTED STATES ENVIRONMENTAL PROTECTION AGENCY (USEPA)

1. Decision on Best Available Retrofit Technology (BART) and Federal Implementation Plan (FIP).
While this action is exempt from NEPA the decision has significance with respect to the
proposed action.

STATUS — NO CHANGE
e On August 6, 2012 the EPA issued the FIP for BART at the Four Corners Power Plant. The
EPA is requiring Four Corners Power Plant (FCPP), located on the Navajo Nation, to reduce
emissions of oxides of nitrogen (NOx). EPA is also setting emission limits for particulate
matter (PM) based on emission rates already achieved at FCPP. These pollutants contribute
to visibility impairment in 16 national parks and wilderness areas surrounding FCPP.

For reductions in NOx, EPA is allowing FCPP to either (1) meet a plant-wide emission
limit of 0.11 Ib/MMBtu on a rolling 30-day average calculated on a heat-input weighted
basis, which represents an 80 percent reduction from current NOx emission rates, or (2)
implement an alternative emission control strategy put forth by the owners of FCPP to
retire Units 1 — 3 and install controls on Units 4 and 5 by July 31, 2018 to each meet an
emission limit of 0.098 Ib/MMBtu, which represents an 87 percent reduction from
current NOxemission rates.

2. Decision on Section 402 of Clean Water Act (CWA) National Pollution Discharge Elimination
System (NPDES)Permit

STATUS— NO CHANGE
e EPA Region 9 has not yet received a NPDES permit application from BNCC for the mine
expansion. EPA has had discussions with BNCC regarding the expected content of the
application. EPA currently expects to receive the application in Fall of 2012. Once received,
EPA will prepare a draft NPDES permit for public notice and comment.

UNITED STATES FISH AND WILDLIFE SERVICE (USFWS)

1. Decision on Biological Assessment (BA) document that will be completed for Project, ultimately
concluding with the issuance of a Biological Opinion (BO) under Section 7 of the Endangered
Species Act (ES).

STATUS — NO CHANGE
e The USFWS continues to work informally with OSM to define their agency needs in
preparation for the formal consultation process.

UNITED STATES ARMY CORPS OF ENGINEERS (USACE)

1. Decision for the Pinabete Mine on Section 404 of CWA Individual Permit for impacts to waters of
the United States

STATUS



USACE is awaiting a revised delineation and amended application based on site visits
conducted in June. The Corps has visited most areas and concurred with determination.
A meeting to discuss Section 404 and EIS coordination details was held on October 29" at
the OSM Western Region Office in Denver.

2. Decision for the power plant on Section 404 of CWA Individual Permit for impacts to waters of
the United States

STATUS— NO CHANGE

USACE is awaiting a revised delineation and approved jurisdictional determination for the
FCPP lease area. The only potential location with an ordinary high water mark or meeting
wetland delineation criteria within the proposed project area is a potentially isolated
wetland associated with a below-pond pumping station. The Proponents and consultant are
currently preparing a revised delineation, which, upon concurrence with the determination,
the Corps would forward to EPA and Corps HQ for final approval. .



CURRENT EIS SCHEDULE

Projected Actual
Major Milestones Completion Completion
Date Date
Proponents issue request for proposal to develop EIS 3/2/12 3/212
OSM selects third-party EIS contractor 4/06/12 4/06/12
EIS Kick Off Meeting — OSM, cooperating agencies,
project proponents, consultants - Albuquerque, NM 5/22/12 5/22/12
ESA Section 7 Kick Off Meeting — OSM, BIA, USFWS,
ACOE, Navajo Nation, project proponents, consultants -
Albuquerque, NM 5/23/12 5/23/12
NOI published in Federal Register 7113/12 7118/12
OSM/BIA-Proponent MOU - All signatures secured 817112 8/3/12
Begin public scoping meetings (9 locations) 8/9/12 8/9/12
Cooperator's MOU — All agency signatures secured 10/30/12 10/01/12
End public comment period — EIS scoping 11/01/12 11/01/12
Develop agency purpose & need for PDEIS 11/24/12
Complete data collection — baseline environmental
resources 11/28/12
Development of Alternatives for PDEIS 11/29/12
ESA Section 7 Risk Assessment 11/29/12
Development of Affected Environment & Impact Analysis
for PDEIS 1/31/13
PDEIS submitted to OSM for review/comment 1/31/13
OSM and Cooperating Agency Review of PDEIS
completed 5/02/13
OSM receives draft Biological Assessment (BA) &
Biological Evaluation (BE) from consultant 6/06/13
OSM Finalizes BA & BE 711/13
Submit BA & BE to USFWS & NNDFW (formal consult) 8/02/13
Prepare DEIS for publication 8/14/13
USFWS & NNDFW complete review BA & BE 9/27/13
NOA for DEIS in Federal Register 10/24/13
NNDFW prepares letter of concurrence for BE 11/27/13
Public Comment Meetings 11/29/13
End public comment period 12/19/13
Prepare Comment Analysis Report 112714
Prepare Response to Comments 4/16/14
USFWS prepares Biological Opinion (BO) 4/21/14
PFEIS submitted to OSM 6/26/14
OSM and Cooperating Agency Review of PFEIS 7/128/14
Prepare FEIS for publication 8/11/14
NOA for FEIS in Fed. Register 8/12/14
Prepare Record of Decision (ROD) 09/24/14
Finalize, sign, publish ROD 09/25/14
Appeal period 10/30/14
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FOR Office qf Surface Mining Reclamation and Enforcement
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Date

Allen D. Klein,

10

Memorandum of Understanding, Navajo Pinabete Mine Permit Application,
the Four Corners Power Plant Lease Agreement Approval, and other
Associated Actions Environmental Impact Statement



FOR Bureau of Indian Affairs
Navajo Regional Office

1 /a\co | 5012,

Sharon Pinto, Regional Director Date

Il
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FOR Bureau of Land Management
New Mexico State Office
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}[\ Jesse Juen, State Direct@f Date
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uquerque District
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jtoinette R. Gant ' Date
Lieutenant Colonel, U.S. Army

District Commander
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Regiorfal Director
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Status Update

October 1, 2012

The Four Corners Power Plant and Navajo Mine Energy Project

Navajo Mine Pinabete Permit Application and Four Corners Power Plant &
Transmission Line Right-of-Way Lease Renewals

Agency Permitting Actions and Preparation of
Environmental Impact Statement (EIS)

BACKGROUND

Navajo Mine and Four Corners Power Plant

BHP Navajo Coal Company (BNCC) currently operates the Navajo Mine, which is located on the Navajo
Reservation in northwest New Mexico about 20 miles southwest of Farmington. It is the sole supplier of
coal to the adjacent Four Corners Power Plant (FCPP). BNCC’s current coal contract with FCPP expires
July 2016.

The FCPP is a 2,100 megawatt coal-fired power plant located on the Navajo Reservation and is adjacent
to the Navajo Mine. The FCPP, which is comprised of five units, is operated by Arizona Public Service
(APS). The existing site lease for the FCPP expires in 2016. The FCPP is currently the subject of a Best
Available Retrofit Technology (BART) review. The current BART proposal would allow FCPP to close units
1, 2, and 3, the three older and dirtier units, by 2014 and install selective catalytic reduction technology
to reduce emissions of nitrogen oxides on units 4 and 5 by 2018. A decision on BART by the EPA was
made on August 6, 2012, and more details are provided in this document.

Mine Permit Application, FCPP Lease Renewal Submittals, and a Required EIS

BNCC submitted an application for a new mining permit for the Pinabete Permit Area on March 30,
2012. The proposed new mine permit area is located south of the existing Navajo Mine and is proposed
to supply coal to the FCPP for an additional 25 years, if the power plant continues to operate beyond
2016. As part of the decision making process, and to comply with the National Environmental Policy Act,
OSM is required to complete an EIS.

APS and the co-owners have completed negotiations with the Navajo Nation for extension of the FCPP
lease and associated rights-of-way. The signed lease extension agreement, which extends the site lease
for an additional 25 years, to 2041, has been submitted to the BIA for approval. APS will also be
applying to renew rights-of-ways for ancillary plant facilities, two transmission lines crossing both Navajo
and Hopi Tribal lands, and other support facilities. BIA approval of the lease extension agreement and
associated rights-of-way requires completion of an EIS.

EIS Roles — OSM, BIA and the Cooperating Agencies

OSM is the lead Federal agency for the EIS being prepared for the proposed new mine and FCPP site
lease extension and renewal of the rights-of-way. While BIA is identified as a Cooperating Agency on the



EIS, OSM and BIA understand that BIA, given its role processing the power plant lease amendment and
rights-of way, will be far more involved in development and review of the EIS than would be typical for a
Cooperating Agency. Other Cooperating Agencies include the DOI Office of Environmental Policy
Compliance (OEPC), Bureau of Land Management (BLM), US Army Corps of Engineers (USACE), US
Environmental Protection agency (EPA), the Navajo Nation, the Hopi Tribe, US Fish and Wildlife Service
(FWS), the National Park Service (NPS).

Regional Task Force

At the request of the Navajo Nation, an eight person task force representing DOl Regional leadership
and other involved Federal agencies, has been developed and is available as needed to address project
timelines and issues that may require resolution over the life of the EIS process. This Task Force is lead
by OSM’s Director.

Regional Task Force Members:

OSM Western Regional Director - Allen Klein — Denver, CO

BIA Regional Director, Navajo Area Office — Sharon Pinto - Gallup, NM

BLM New Mexico State Director — Jessie Juen —Santa Fe, NM

US/EPA Director of Communications & Ecosystems Division — Enrique Manzanilla — San Francisco, CA
US/ACE District Regulatory Division Chief — Allan Steinle — Alouquerque, NM

US/FWS SW Regional Director — Ben Tuggle (or designee) — Albuguerque, NM

US/NPS representative — John Wessels — Lakewood, CO

OEPC Regional Officer — Stephen Spencer — Albuquerque, NM

OSM’s Regional Director reports to the Director of OSM whom is responsible for monitoring the
progress of the task force, providing routine status reports, and ensuring timely project completion.

STATUS - FEDERAL AGENCY RESPONSIBILITIES AND ACTIONS

OFFICE OF SURFACE MINING RECLAMATION AND ENFORCEMENT (OSM)

1. Permitting — Review Pinabete Permit Application Package (PAP) and issue approval or denial of
mining and reclamation permit in accordance with the requirements of the Surface Mining
Control & Reclamation Act (SMCRA)

STATUS
e The PAP was deemed ‘administratively complete’ on May 10, 2012. Two informal
conference meetings were held on the Navajo Nation at the Burnham Chapter House and
the Nenahnezad Chapter House on August 11 and 13, 2012, respectively. These informal
conferences were held concurrent with the FCPP & Navajo Mine Energy Project EIS Scoping
Meetings.
e The PAP is currently undergoing a technical review by OSM permitting analysts.

2. Lead Agency in Preparing the EIS

STATUS
e An MOU between OSM-BIA and the Project Proponents (BNCC, APS,) has been executed and
OSM will finalize the Amendment by the end of the first week of October.
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An MOU between the Lead Agency OSM and the Cooperating Agencies has been prepared.
Currently, all Cooperating Agencies have signed the MOU except for the USFWS and BLM.
The original deadline for providing comments related to the EIS scoping period was
September 17, 2012. OSM has reopened and extended the scoping comment period
deadline until November 1, 2012. In accordance with extending the scoping comment
period, OSM has informed the public and stakeholders through a comprehensive public
announcement effort including mailing of notice postcards to approximately 800 persons,
public service announcements on over 30 radio stations including translations to Navajo and
Hopi, advertisement in four regional newspapers, and notice announcement on the OSM
project webpage. OSM expects the notice to reopen and extend the scoping comment
period will be published in the Federal Register in early October.

OSM, BIA and Cardno are currently working to complete an initial draft project purpose and
need, project description, and draft alternatives. Due to the extension of the scoping
comment period to November 1, 2012, the completion of this task will be delayed until after
November 1, 2012. Additionally, the completion of the Scoping Summary Report will
likewise be delayed. OSM currently anticipates these tasks will be completed in late
November.

OSM has launched the FCPP and Navajo Mine Energy Project website on the Western
Region Current Initiative webpage. The address is available in the published NOI and is the
following [ http://www.wrcc.osmre.gov/FCPPEIS.shtm]. Additionally, the Navajo Nation has
included a link to the Project webpage on the Official Website of the Navajo Nation. OSM is
currently working on updating the webpage to include materials provided during scoping
such as the informational posters, project fact sheet and the project video.

3. Lead agency conducting Endangered Species Act (ESA) Section 7 consultation with the USFWS

STATUS

On September 10, 2012, OSM sent a letter to the USFWS requesting informal concurrence
with a preliminary listing of species of potential concern. The preliminary species of concern
list will be used to begin the development of the draft BA and BE.

OSM will be conducting a conference call on October 19" to discuss details related to the
potential inclusion of the Population Viability Analysis (PVA) simulation model within the
ESA Section 7 consultation process. This teleconference will include OSM/Cardno, BIA,
USFWS, the Section 7 ESA Working Group, project proponents (BNCC, APS, and PNM) and
Dr. Phil Miller. Dr. Miller is the Senior Program Officer with the Conservation Breeding
Specialist Group (CBSG) and is an expert in PVA simulation modeling. The CBSG is part of the
Species Survival Commission of the International Union for Conservation of Nature (IUCN).

4. Lead agency conducting National Historic Preservation Act (NHPA) Section 106 consultation

STATUS

On September 12, 2102, OSM distributed formal consultation request letters to Section 106
contacts including State Historic Preservation Officers, Tribal Historic Preservation Officers
and regional tribes that could have concerns regarding potential impacts to cultural
resources.

OSM has recently initiated coordination with the BLM-Farmington Field Office regarding
Section 106 consultation compliance for actions associated with Transmission Line Rights of
Way renewals on BLM lands.



BUREAU OF INDIAN AFFAIRS (BIA)

1. Approval of the Four Corners Power Plant Lease Amendment # 3

STATUS

e Lease amendment #3 is currently under review by BIA and Solicitor's Office. The BIA cannot
approve Lease #3 until the NEPA process is completed.

2. Approval of Application Granting Right of Ways for the transmission corridors and associated
substations for APS and PNM.

STATUS

e The application for Grants for Right of Way on transmission corridors and associated
substations by APS and PNM is currently under review by BIA. The BIA cannot approve the
application for Grants for Right of Way on transmission corridors and associated substations
until the NEPA process is completed.

3. Approval of realignment of existing BIA road within the Navajo Mine lease area

STATUS

e BIlAis currently discussing potential issue with an existing road. In addition, Navajo Nation
transportation group needs to provide guidance to BNCC regarding the realignment of
Burnham Road through Area 4 North.

BUREAU OF LAND MANAGEMENT (BLM)

1. Review and approval of Mine Plan

STATUS
e Inlate April 2012, BLM received the Pinabete Permit Mine Plan discussing associated coal
reserves. The BLM anticipates initiating a review of the Mine Plan and consultation with the
Navajo Nation, OSM and the BIA after the close of the EIS scoping comment period on
November 1, 2012.

UNTED STATES ENVIRONMENTAL PROTECTION AGENCY (USEPA)

1. Decision on Best Available Retrofit Technology (BART) and Federal Implementation Plan (FIP).
While this action is exempt from NEPA the decision has significance with respect to the
proposed action.

STATUS
e On August 6, 2012 the EPA issued the FIP for BART at the Four Corners Power Plant. The
EPA is requiring Four Corners Power Plant (FCPP), located on the Navajo Nation, to reduce
emissions of oxides of nitrogen (NOx). EPA is also setting emission limits for particulate
matter (PM) based on emission rates already achieved at FCPP. These pollutants contribute
to visibility impairment in 16 national parks and wilderness areas surrounding FCPP.

For reductions in NOx, EPA is allowing FCPP to either (1) meet a plant-wide emission
limit of 0.11 Ib/MMBtu on a rolling 30-day average calculated on a heat-input weighted
basis, which represents an 80 percent reduction from current NOx emission rates, or (2)
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implement an alternative emission control strategy put forth by the owners of FCPP to
retire Units 1 — 3 and install controls on Units 4 and 5 by July 31, 2018 to each meet an
emission limit of 0.098 Ib/MMBtu, which represents an 87 percent reduction from
current NOxemission rates.

2. Decision on Section 402 of Clean Water Act (CWA) National Pollution Discharge Elimination
System (NPDES)Permit

STATUS
e EPA Region 9 has not yet received a NPDES permit application from BNCC for the mine
expansion. EPA has had discussions with BNCC regarding the expected content of the
application. EPA currently expects to receive the application in Fall of 2012. Once received,
EPA will prepare a draft NPDES permit for public notice and comment.

UNITED STATES FISH AND WILDLIFE SERVICE (USFWS)

1. Decision on Biological Assessment (BA) document that will be completed for Project, ultimately
concluding with the issuance of a Biological Opinion (BO) under Section 7 of the Endangered

Species Act (ES).

STATUS
e USFWS has received OSM’s letter requesting informal concurrence with a preliminary listing
of species of potential concern. The USFWS is currently reviewing the request. A response
from the USFWS is pending.
e USFWS is awaiting request for formal consultation from OSM.

UNITED STATES ARMY CORPS OF ENGINEERS (USACE)

1. Decision for the Pinabete Mine on Section 404 of CWA Individual Permit for impacts to waters of
the United States

STATUS
e USACE is awaiting a revised delineation and amended application based on site visits
conducted in June. Additional verification field work may be conducted later in the year to
refine delineation further and provide documentation Corps has visited most areas and
concurred with determination.
e A meeting to discuss Section 404 and EIS coordination details is scheduled for October 29"
at the OSM Western Region Office in Denver.

2. Decision for the power plant on Section 404 of CWA Individual Permit for impacts to waters of
the United States

STATUS
e USACE is awaiting a revised delineation and approved jurisdictional determination for the
FCPP lease area. The only potential location with an ordinary high water mark or meeting
wetland delineation criteria within the proposed project area is a potentially isolated
wetland associated with a below-pond pumping station. The Proponents and consultant are
currently preparing a revised delineation, which, upon concurrence with the determination,

the Corps would forward to EPA and Corps HQ for final approval. .



CURRENT EIS SCHEDULE

Projected Actual
Major Milestones Completion Completion
Date Date
Proponents issue request for proposal to develop EIS 3/2/12 3/212
OSM selects third-party EIS contractor 4/06/12 4/06/12
EIS Kick Off Meeting — OSM, cooperating agencies,
project proponents, consultants - Albuquerque, NM 5/22/12 5/22/12
ESA Section 7 Kick Off Meeting — OSM, BIA, USFWS,
ACOE, Navajo Nation, project proponents, consultants -
Albuquerque, NM 5/23/12 5/23/12
NOI published in Federal Register 7113/12 7118/12
OSM/BIA-Proponent MOU - All signatures secured 817112 8/3/12
Begin public scoping meetings (9 locations) 8/9/12 8/9/12
Complete data collection — baseline environmental
resources 9/28/12
Develop agency purpose & need for PDEIS 10/24/12
Cooperator's MOU — All agency signatures secured 10/30/12
End public comment period — EIS scoping 11/01/12
EIS Scoping summary report completed 11/29/12
Development of Alternatives for PDEIS 11/29/12
ESA Section 7 Risk Assessment 11/29/12
Development of Affected Environment & Impact Analysis
for PDEIS 1/31/13
PDEIS submitted to OSM for review/comment 1/31/13
OSM and Cooperating Agency Review of PDEIS
completed 5/02/13
OSM receives draft Biological Assessment (BA) &
Biological Evaluation (BE) from consultant 6/06/13
OSM Finalizes BA & BE 711/13
Submit BA & BE to USFWS & NNDFW (formal consult) 8/02/13
Prepare DEIS for publication 8/14/13
USFWS & NNDFW complete review BA & BE 9/27/13
NOA for DEIS in Federal Register 10/24/13
NNDFW prepares letter of concurrence for BE 11/27/13
Public Comment Meetings 11/29/13
End public comment period 12/19/13
Prepare Comment Analysis Report 1/27/14
Prepare Response to Comments 4/16/14
USFWS prepares Biological Opinion (BO) 4/21/14
PFEIS submitted to OSM 6/26/14
OSM and Cooperating Agency Review of PFEIS 7/128/14
Prepare FEIS for publication 8/11/14
NOA for FEIS in Fed. Register 8/12/14
Prepare Record of Decision (ROD) 09/24/14
Finalize, sign, publish ROD 09/25/14
Appeal period 10/30/14




FOR US Army Corps of Engineers
ugyerque District
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Lidutenant Colonel, U.S. Army
District Commander
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United States Department of the Interior

OFFICE OF SURFACE MINING
Reclamation and Enforcement
Western Region Office
1999 Broadway, Suite 3320
Denver, CO 80202-3050

September 18, 2012

Mr. Stephen Spencer

U.S. Department of the Interior

Office of Environmental Policy and Compliance
1001 Indian School RD NW, Suite 348
Albuquerque, NM 87104

Dear Mr. Spencer,

Per our phone discussion on September 18" I have forwarded you the Four Corners Power Plant
and Navajo Mine Energy Project Cooperating Agencies Memorandum of Understanding (MOU)
signed by the Navajo Nation. In error the Navajo Nation mailed the signed MOU to the OSM
Western Region Office. Any questions please contact me.

Sincerely,

o B )

Marcelo Calle
EIS Coordinator
The Four Corners Power Plant & Navajo Mine Energy Project

Enclosed:
The Four Corners Power Plant & Navajo Mine Energy Project Cooperating Agencies MOU

signed by the Navajo Nation
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Bidtah Becker

From: Michele Morris <mmorris.opvp@gmail.com>

Sent: Thursday, August 23, 2012 11:26 AM

To: Gloria Tom; Rita A. Whitehorse-Larsen; John Stucker; Akhtarz; Ronnie Ben; Eugenia
Quintana; 'Pam Kyselka'; Anoop Sukumaran; Bidtah Becker

Cc: 'Frederick H. White'; Stephen B. Etsitty; Harrison Tsosie; Sherrick Roanhorse; Sam
Woods; erny zah; emerald dahozy; Heather Clah; Alberta Laughing

Subject: FW: Final Cooperators MOU for Navajo Pinabete Mine/Four Corners PP - Need
Signatures for Agency/Tribal Officials

Attachments: Navajo Pinabete Mine-Four Corners PP Cooperators MOU Final 7-20-2012.doc

Team:

FYI, here is the Final MOU, as most of you reviewed the draft and provided comments, and now the final is going through the
SAS#00359, and need it to be reviewed and processed for signature, then need to send to OSM. The other agencies are also
processing for signatures. Thanks again for all your work on this project.

Michele

From: "Spencer, Stephen" <Stephen_Spencer@ios.doi.gov>

Date: Fri, 20 Jul 2012 13:49:58 -0600

To: "Calle, Marcelo" <mcalle@osmre.gov>, "Williamson, Rick L." <RLWilliamson@osmre.gov>, "Yazzie, Harrilene"
<Harrilene.Yazzie@bia.gov>, "Heuslein, Amy" <Amy.Heuslein@bia.gov>, Michele Morris <mmorris.opvp@gmail.com>,
"chonyumptewa@hopi.nsn.us" <chonyumptewa@hopi.nsn.us>, "Galluzzi, Joseph" <jgalluzz@blm.gov>, "Hoefeler,
Shannon D" <shoefele@blm.gov>, "King, Powell F"' <pking@blm.gov>, "Cummings, Deanna L SPA"
<Deanna.L.Cummings@usace.army.mil>, "Whitmore, Sharon" <sharon whitmore@fws.gov>, "Murphy, Wally"

<wally murphy@fws.gov>, "Reber, John" <John Reber@nps.gov>

Cc: "Lupo, Frank R" <frank.lupo@sol.doi.gov>, "Kleven, Art" <Art.Kleven@sol.doi.gov>, "Overholser, Sonia"

<Sonia.Overholser@sol.doi.gov>
Subject: Final Cooperators MOU for Navajo Pinabete Mine/Four Corners PP - Need Signatures for Agency/Tribal Officials

All: Attached is the final version of the subject MOU for signature. | have placed each agency/tribal official’s signature
block on a separate page. If you will have them sign on their page and mail the original back to me, | will scan them and
build all of them into a final document. | will then send you the final document once | have everything. | will send all the
original signature pages and the completed document to OSM so it can be added to the Administrative Record. If you
have any questions feel free to let me know. Thanks for your patience as | kept bothering you for information. With the
completion of this document and the issuance of the NOI, among other items, | guess we are moving forward. | am sure
it will be an interesting and challenging adventure for all.

Steve

Stephen R. Spencer, PhD

Regional Environmental Officer

Office of Environmental Policy and Compliance

U.S. Department of the Interior

1001 Indian School Road NW, Suite 348

Albuquerque, NM 87104

Phone: (505) 563-3572 Fax: (505) 563-3066 Cell: (505) 249-2462
Stephen Spencer@ios.doi.gov

Web Site: www.doi.gov/oepc/albuguerque.html
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MEMORANDUM OF UNDERSTANDING
BETWEEN

OFFICE OF SURFACE MINING RECLAMATION AND ENFORCEMENT
BUREAU OF INDIAN AFFAIRS
NAVAJO NATION
HOPI TRIBE
BUREAU OF LAND MANAGEMENT
NATIONAL PARK SERVICE

FISH AND WILDLIFE SERVICE

U.S. ARMY CORPS OF ENGINEERS

FOR THE
Navajo Pinabete Mine Permit Application, the Four Corners Power Plant Lease

Agreement Approval, and other Associated Actions
Environmental Impact Statement

Date



1 INTRODUCTION AND PURPOSE

This Memorandum of Understanding (MOU) establishes a cooperating agency relationship
between several Federal agencies and the Navajo Nation and Hopi Tribe, for the purpose of
preparing an environmental impact statement (EIS) for decision actions associated with the
proposed mining and reclamation permit application for the Navajo Pinabete Mine, the Four
Corners Power Plant lease agreement approval and other associated actions (the proposed
project). The companies involved with the proposed actions are the Arizona Public Service
Company (APS), as operating agent and on behalf of the participant owners of the Four Corners
Power Plant (FCPP); the Public Service Company of New Mexico (PNM) for associated rights-
of-way renewal on the Navajo Reservation in San Juan, Sandoval, and McKinley Counties in
New Mexico; and for the mine, BHP Navajo Coal Company (BNCC). Collectively, APS, PNM
and BNCC are the project Proponents.

The existing power plant and ancillary facilities are located on an approximately 3600-acre
parcel of Navajo Tribal trust lands, within the boundary of the Nenahnezad Chapter,
approximately 30 miles southwest of Farmington in San Juan County in northwestern New
Mexico.

BNCC plans to develop a new permit area, referred to as the Navajo Pinabete Mine within its
existing Navajo Mine Lease. Located within the Navajo Reservation in San Juan County,
southwest of Farmington, New Mexico, the development of the Navajo Pinabete Mine would
supply coal to FCPP for approximately 23 years beginning July 7, 2016. The permit area for the
Pinabete Mine would include previously permitted but undeveloped coal reserves in Area |V
North of the Navajo Mine, and unpermitted and undeveloped coal reserves in a portion of Area
IV South.

The proposed actions involve federal lease and permit approvals that, in this instance, require
the completion of an EIS to analyze and disclose the potential effects of the project and
alternatives on the environment. Several Federal agencies, in concert with the Navajo Nation,
Hopi Tribe and project applicants, are involved and will be responsible for making decisions on
certain elements of the proposed project. The Federal agencies with an action(s) are: the U.S.
Department of the Interior (USDOI) Office of Surface Mining Reclamation and Enforcement
(OSM), the USDOI Bureau of Indian Affairs (BIA), the USDOI Fish and Wildlife Service (FWS),
U.S. Environmental Protection Agency (USEPA), USDOI Bureau of Land Management (BLM),
and U.S. Army Corps of Engineers (USACE). The USDOI National Park Service (NPS) will
participate as a cooperating agency because of its special expertise with regards to national
park units. The Navajo Nation and the Hopi Tribe will also have actions to take. The
responsibilities of each of these entities are as follows:

Lead Agency

e OSM is the lead agency and has regulatory authority for surface coal mining and
reclamation operations on Indian lands.

Cooperating Agencies

* BIA Navajo Region represents the Secretary of the Interior in the Federal Indian trust
relationship with the Navajo Nation and consultation with the Navajo Nation as owners of
the minerals. The BIA has responsibility for approving lease amendments and renewing

rights-of-way for the FCPP.
|
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* The Navajo Nation is the owner of both the surface and coal resources lying beneath
Navajo Nation lands impacted by this MOU. The Navajo Nation is a sovereign Indian
nation exercising exclusive and concurrent authorities and responsibilities relating to the
development, administration and regulation of natural resource development activities
within its jurisdiction, including certain regulatory authorities delegated by USEPA over
air and water resources.

* FWS has the regulatory authority and responsibility, under the Endangered Species Act
(ESA; 7 US.C.§136, 16 U.S.C. § 1531 et seq.), for the protection and recovery of
Federally listed species; the FWS has responsibility under the Fish and Wildlife
Coordination Act (16 U.S.C. 661-667e (FWCA), as amended, which requires agencies
to consult with the FWS "waters of any stream or other body of water are proposed or
authorized, permitted or licensed to be impounded, diverted . . . or otherwise controlled
or modified" by any agency under a Federal permit or license. Consultation is to be
undertaken for the purpose of "preventing loss of and damage to wildlife resources." The
FWCA authorizes the transfer of funds to the Fish and Wildlife Service to conduct related
investigations.

* NPS is mandated to conserve national park resources and values, as established by the
Organic Act and reaffirmed by the General Authorities Act and NPS Management
Policies. The proposed project has the potential to affect several national park units
including, but not limited to Mesa Verde National Park; Aztec Ruins, Yucca House,
Hovenweep, Navajo, and Canyon de Chelly National Monuments; and Chaco Culture
National Historical Park.

¢ BLM has regulatory authority for mining plans of operation.

* USACE has regulatory authority for Section 404 Clean Water Act Permitting.

e The Hopi Tribe is the owner of the surface over which one of the transmission lines
servicing the FCPP traverses. Renewal of the right-of-way for this power line is one of
the actions associated with the project.

* BIA Western Region represents the Secretary of the Interior in the Federal Indian trust
relationship with the Hopi Tribe and has responsibility for renewing the FCPP rights-of-
way crossing Hopi lands.

A list of the MOU participants and their contact information is provided in Attachment A.

This MOU concerns early and ongoing coordination, and encourages the MOU participants to
collaborate proactively in planning and finding solutions to help facilitate and expedite the
process of developing and preparing the EIS. It establishes agreement regarding the roles and
responsibilities of the lead and cooperating agencies.

The MOU does not specifically address all the notifications, coordination, and consultation that
must take place between each specific agency and the Tribal governments. Such activities are
conducted by each agency in accordance with its regulations, policies, and internal procedures.
The framework of responsibilities and procedures set forth are those that normally would occur
on Indian lands within a reservation boundary. The Federal agencies shall engage in
government-to-government consultation with affected Indian tribes in accordance with
applicable Federal statutes, regulations, and other authorities, including the National Historic
Preservation Act, the American Indian Religious Freedom Act, Executive Order 13175
(Consultation and Coordination with Indian Tribal Governments), and Executive Order 13007
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(Indian Sacred Sites). The cooperating agency relationship established here supplements and
is subordinate to the government-to-government relationship between the Native American
Tribal governments and the Federal agencies.

2 AUTHORITY

Although numerous other legal authorities are applicable to the Project, this MOU is entered into
primarily under the following legal authorities:

O

O

National Environmental Policy Act of 1969 (42 U.S.C. 4321-4370f)
National Historic Preservation Act of 1966 (16 U.S.C. 470)

Council on Environmental Quality, Regulations for Implementing the Procedural
Provisions of NEPA (40 CFR 1500.1-1508.28)

Department of the Interior, Regulations for Implementing NEPA (43 C.F.R. Part 46)
Mineral Leasing Act of 1920, as amended (30 U.S.C. 181 et seq.)

Surface Mining Control and Reclamation Act of 1977 (PL 95-87) and 30 CFR
Chapter VII — Office of Surface Mining Reclamation and Enforcement, Department of
the Interior (30 U.S.C. 1300 — 1309b)

25 CFR - Indians (Subchapter H — Land & Water — Parts 162-169, Subchapter | —
Energy and Minerals, and Subchapter L — Heritage Preservation) Part 211 —
Responsibilities of BLM and OSMRE

Federal Land Policy and Management Act of 1976, 43 U.S.C. 1701 et. seq. as
amended (PL 94-579)

Clean Water Act (33 U.S.C. 1344)

Navajo Code authorities under Navajo Clean Air, Clean Water, and Safe Drinking
Water Acts and specific areas delegated to the Navajo Nation by EPA

Endangered Species Act (ESA; 7 U.S.C. § 136, 16 U.S.C. § 1531 et seq.)
Fish and Wildlife Coordination Act (16 U.S.C. 661-667¢)

National Park Service Organic Act of 1916 (16 U.S.C. §1)
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3 AGENCY RESPONSIBILITIES

3.1

ROLES AND RESPONSIBILITIES

As stated, OSM is the lead Federal agency with the primary responsibility for preparation of the
EIS. To assist OSM in preparing the EIS and associated activities, OSM will use the services of
and provide direction to a third-party contractor, as a non-Federal representative. The OSM is
responsible for the following:

Providing points of contact. These contacts will be Marcelo Calle, EIS Coordinator, and
Rick Williamson, overall EIS Manager.

Coordinating exchange of information among OSM, the applicant (project proponents),
and the EIS contractor.

Establishing an interdisciplinary team as required by 40 CFR 1502.6 to oversee the
environmental analysis.

Ensuring full compliance of the EIS document in accordance with NEPA. OSM will
ensure that all necessary consultation and coordination is performed with all Federal,
Tribal, State, local governments, and private organizations under applicable laws, rules,
regulations, and executive orders.

Continuing to coordinate with the cooperating agencies and the DOl Office of
Environmental Policy and Compliance throughout the preparation of the EIS, to ensure
the document meets the agencies’ NEPA requirements, particularly during scoping and
the impact analyses, in order to accurately assess the preferred alternative and identify
areas that require clarification, and to avoid, mitigate, or otherwise address impacts on
the Tribal trust resources.

Inviting the cooperating agencies to attend meetings with the project proponents,
Federal, State, Tribal, regional, local agencies, and other groups (e.g., they may
participate in discussions on the proposed action and on special or critical resource
needs) related to the proposed project.

Providing copies of correspondence pertaining to the proposed project to cooperating
agencies.

Selecting the preferred action alternative for the EIS in coordination with the cooperating
agencies.

Establishing a detailed schedule, in coordination with the cooperating agencies,
indicating key milestones and associated actions needed from the cooperating agencies.
OSM will attempt to complete the NEPA process within the time frames specified in the
schedule, subject to extensions due to incompleteness of necessary data and other
information submitted by the project proponents (or applicants contractors or designated
representatives), changes in scope of the project, or other conditions beyond OSM’s
control. An estimated schedule is provided in Attachment B.
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* Cooperating in establishing mutually agreeable schedule adjustments if changes to the
schedule (Attachment B) are required.

» Assuming responsibility, with assistance from the EIS contractor, for design,
organization, preparation, and maintenance of the administrative record for the project
and maintaining OSM's official case file for the project. OSM will provide a list of the
pertinent documents, in chronological order, for the cooperating agencies’ records.

« Providing the cooperating agencies with opportunities to review and comment on the
preliminary administrative Draft EIS and preliminary administrative Final EIS. The
cooperating agencies intend to provide comments to OSM within 45 days of receipt of
each document requiring review. The OSM will consider the comments from cooperating
agencies; however, OSM will make the final decision with regard to the content of the
EIS and how the data are presented. OSM, with assistance from the EIS contractor, will
incorporate any comments and changes it deems necessary in the Draft EIS.

» Receiving all comments on the Draft EIS resulting from either agency or public review
and comment periods. The OSM will formulate responses to comments and will request
assistance from cooperating agencies on those comments that concern the respective
agencies’ areas of expertise and jurisdictional responsibilities.

* Consulting with and keeping the cooperating agencies informed of EIS progress and of
additional data needs.

* Providing necessary personnel and other resources to complete their responsibilities in a
timely and professional fashion.

* Leading and facilitating any meetings between OSM, the project proponents, the EIS
contractor, the cooperating agencies, and regional and local agencies.

* Leading and facilitating public meetings with assistance from the Navajo Nation Minerals
Department.

» Treating all information that is submitted to the OSM as public information, and subject
to access via the Freedom of Information Act (FOIA) and Privacy Act, unless otherwise
exempt or requested as being “confidential” by the project proponents or Cooperating
Agencies and consistent with FOIA, Privacy Act, or other applicable statutory, standards
and requirements. Such “confidential” information shall be clearly marked as such by
the project proponents or Cooperating Agencies to facilitate its segregation and
protection against disclosure.
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Working with the cooperating agencies to ensure that the EIS content is consistent with
specific program and agency requirements, thus allowing all agencies the ability to issue
either a joint Record of Decision or a separate Record of Decision for their agency's
actions associated with the project.

In addition, OSM will act as the Federal lead agency for the purpose of complying with Section
106 of the National Historic Preservation Act (NHPA), and Section 7 of the Endangered Species

Act.

3.2 COOPERATING AGENCIES’ RESPONSIBILITIES

The cooperating agencies are responsible for the following:

Providing a point of contact for coordinating activities agreed upon in the MOU.

Cooperating with efforts of OSM pursuant to this MOU and devoting appropriate staff
resources to the scoping and Draft EIS preparation efforts. At the discretion of the
agency, granting applicable permits or rights-of-way to obtain environmental and other
information needed to develop the EIS.

Determining whether the EIS is adequate for assessing potential impacts, making a
decision on whether to issue authorization, and identifying adequate mitigating
measures to minimize potential impacts of the project to the extent practical.

Attending, or participating via conference call, when possible, the interdisciplinary team
meetings, which will be held in Denver, Farmington, or Albuquerque.

Striving to meet the schedule established by OSM in coordination with the cooperating
agencies (Attachment B).

Developing needed information and meeting due dates assigned for producing available
data needed for this process.

Participating in the scoping and attending scoping meetings, to be held in New Mexico,
Colorado and Arizona.

Meeting due dates assigned for reviewing and providing comments on documents.
Assisting OSM in successfully fulfilling its role as Federal lead for National Historic
Preservation Act (NHPA) Section 106 compliance by providing timely review, comments,

and execution of a Programmatic Agreement for the protection of cultural resources.

Notifying the lead Federal agency of FOIA requests received.

Specific to the Navajo Nation, the Navajo Nation is responsible for the following:

Establishing a single point of contact for involved Navajo Nation offices for all matters
relating to the environmental analysis and EIS preparation.
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¢ Maintaining Navajo Nation’s official project case files, including the chronological list of
case file documents that are provided to OSM.

¢ Ensuring that its review comments and those of Navajo Nation Chapters and Townships
are adequately reflected in the EIS.

* Working cooperatively with OSM to resolve any disputes that may develop over the
analysis and/or recommendations provided by the Navajo Nation to OSM for the EIS.

Specific to the Hopi Tribe, the Hopi Tribe Nation is responsible for the following:

» Establishing a single point of contact for involved Hopi Tribe offices for all matters
relating to the environmental analysis and EIS preparation.

» Maintaining Hopi Tribe's official project case files, including the chronological list of case
file documents that are provided to OSM.

e Ensuring that its review comments and those of local communities are adequately
reflected in the EIS.

«  Working cooperatively with OSM to resolve any disputes that may develop over the
analysis and/or recommendations provided by the Hopi Tribe to OSM for the EIS.

Specific to the BIA, the BIA is responsible for the following:

* Being the lead review agency for review of baseline information, alternatives analysis,
impact analysis, including cumulative impacts, and any necessary impact mitigation
associated with: 1) approval of lease amendments; 2) all right-of-way renewal actions
including transmission lines crossing tribal lands; and 3) coal combustion residue
disposal.

Specific to the BLM, the BLM is responsible for the following:

e Being the lead review agency for review of baseline information, alternatives analysis,
impact analysis, including cumulative impacts, and any necessary impact mitigation
associated with the proposed mining plan for the Navajo Pinabete Mine.

Specific to the USACE, the USACE is responsible for the following:

* Being the lead review agency for review of baseline information, alternatives analysis,
impacts analysis, including cumulative impacts, and any necessary impact mitigation
associated with Section 404 Clean Water Act permitting for the Navajo Pinabete Mine.

Specific to the FWS, the FWS is responsible for the following:

e Being the lead review agency for review of baseline information, alternatives analysis,
impacts analysis, including cumulative impacts, and any necessary impact mitigation
associated with the Fish and Wildlife Coordination Act (16 U.S.C. 661-667¢); and the
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lead review agency for review of baseline information, alternatives analysis, impacts
analysis, including cumulative impacts, and any necessary avoidance and minimization
measures associated Endangered Species Act (ESA; 7 U.S.C. § 136, 16 U.S.C. § 1531

et seq.).

Specific to the NPS, the NPS is responsible for the following:

Working as a cooperating agency to ensure that impacts to national park resources and
values are properly analyzed and presented in the DEIS based on analyses performed
by the lead agency and other available data. If the NPS determines that direct, indirect
or cumulative impacts could result to national park resources and other values, the NPS
will work with the lead agency and other cooperators in developing strategies to mitigate
those impacts and to monitor the effectiveness of those measures. National park
resources and values of concern include park air quality, air quality related values (like
visibility), wildlife, water resources, night skies, geologic resources, soils, natural sounds,
and cultural resources. Under the NPS Organic Act and other statutes, like the Clean
Air Act and the Surface Mining Control and Reclamation Act, special protections attach
to units of the National Park System. The NPS will alert the lead agency if it appears that
the project could trigger the park protection provisions of these statutes, including the
section 522(e) prohibitions of the Surface Mining Control and Reclamation Act.

3.3 ADMINISTRATION

o

Modifications to this MOU may be proposed by the OSM or the cooperating agencies,
and will become effective upon the mutual agreement of all participants in the MOU.
Changes to this MOU must be initialed and dated on each replacement page by an
authorized official of each agency.

Any party may withdraw from this MOU after thirty (30) days written notice to the other
parties of the intention to do so.

Nothing in this agreement will be construed as limiting or affecting in any way the
authority or responsibility of the lead or cooperating agencies to perform within their
authority. Nothing in this MOU shall require any of the Parties to perform beyond its
respective authority.

Specific to USEPA, under Section 309 of the Clean Air Act, USEPA publicly evaluates
the completeness and adequacy of EISs prepared by other Federal agencies and, if it
finds a proposed project environmentally unsatisfactory from the standpoint of public
health or welfare, or environmental quality, refers the matter to the Council on
Environmental Quality. Participation in this MOU does not abridge this right to
independent review of the Draft and Final EISs by USEPA, pursuant to their authority
under NEPA and Section 309 of the Clean Air Act.

This MOU will become effective upon the signature date of all participants.
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e This MOU is not intended to, and does not create, any right, benefit, or trust
responsibility, substantive or procedural, enforceable at law or equity, by a party against
the United States, its agencies, its officers, or any person.

* Each participant retains all immunities and defenses provided by law with respect to any
action based on or occurring as a result of this MOU.

* Participation in this MOU does not imply endorsement of the proposed project.

* |f a disagreement should develop between the participants of this MOU, or between the
signatories and any cooperating agency that is not a signatory to this MOU, all parties
shall make good faith efforts to expeditiously attempt to resolve the disagreement so as
to avoid delay in preparing the EIS and, consequently, delay in the project. If a dispute
arises, the MOU participants agree to meet and confer within ten (10) calendar days of
notification by the aggrieved participant.

* The Cooperators acknowledge that any information furnished to any other Party under
this instrument may become part of the administrative record. Likewise, information
furnished to other Parties may be subject to the requirements of FOIA, or equivalent
tribal open records laws, and other Federal or Tribal statutes. Consistent with applicable
law, the Cooperators agree not to release these materials to individuals other than the
participants to this MOU. In the event a release of materials is required under Federal or
Tribal law, the releasing party agrees to provide advance notice to the party who
provided the material.

« The participants agree not to utilize any individual or organization for activities
undertaken under this MOU, including officials, employees, or third party contractors,
having a direct financial interest in the outcome of the proposed project. This instrument
in no way restricts the MOU participants from participating in similar activities with other
public or private agencies, organizations, and individuals.

* During the performance of this MOU, the lead and cooperating Federal agencies agree
to abide by the terms of Executive Order 11246 on nondiscrimination and will not
discriminate against any person because of race, color, religion, sex, or national origin.

e This MOU cannot be used to obligate or commit funds in excess of authorization and
appropriations available or as the basis for the transfer of funds. All provisions in this
MOU are subject to the availability of funds.

*  The MOU will expire upon the issuance of the NOA for the FEIS in the Federal Register.

* Parties may renew the MOU upon the written agreement of all willing parties.
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SIGNATURES

FOR Office of Surface Mining Reclamation and Enforcement

Allen D. Klein, Regional Director, Western Region Date
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FOR Bureau of Indian Affairs
Navajo Regional Office

Sharon Pinto, Regional Director ' Date

11

Memorandum of Understanding, Navajo Pinabete Mine Permit Application,
the Four Corners Power Plant Lease Agreement Approval, and other
Associated Actions Environmental Impact Statement



FOR Bureau of indian Affairs
Western Regional Office

Bryan Bowker, Regional Director Date
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FOR Navajo Nation

LG

Honorablé Ben S

AUG 31 20

ent  Date
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FOR Hopi Tribe

Honorable LeRoy N. Shingoitewa, Chairman

Date
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FOR Bureau of Land Management
New Mexico State Office

Jesse Juen, State Director - ' Date
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FOR US Army Corps of Engineers
Albuquerque District

Lieutenant Colonel, U.S. Army
District Commander
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FOR Fish and Wildlife Service
New Mexico Ecological Services Office

Wally Murphy - Date
NMESFO Field Supervisor
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FOR National Park Service
Intermountain Region

John Wessels, Regional Director Date
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ATTACHMENT A
LIST OF PARTICIPANTS - NAVAJO PINABETE MINE-FOUR CORNERS POWER PLANT

EIS

Office of Surface Mining Reclamation and Enforcement

Marcelo Calle (EIS Coordinator), and Rick Williamson (overall EIS Manager)
Indian Programs Branch

Program Support Division, Western Region

1999 Broadway, Suite 3320

Denver, Colorado 80202

Marcelo: 303-293-5035 (mcalle@osmre.gov)

Rick: 303-293-5047 (riwilliamson@osmre.gov)

Bureau of Indian Affairs, Navajo Region
Harrilene Yazzie, Regional NEPA Coordinator
P.O. Box 1060

Gallup, New Mexico 87301

Street: 301 W. Hill Street

Gallup, New Mexico 87305

505-863-8287 (Direct)

505-863-8369 (Fax)
Harrilene.Yazzie@bia.gov

Bureau of Indian Affairs, Western Region
Amy Heuslein, Branch Chief and

Regional Environmental Protection Officer
Bureau of Indian Affairs

Western Region

Environmental Quality Services

2600 North Central Avenue

12th Floor, Suite 210

Phoenix, AZ 85004

(602) 379-6750 Ext. 1257 (Direct)

(602) 379-3833 (Fax)

(480) 213-4386 (Cell)
amy.heuslein@bia.gov

Bureau of Indian Affairs, Western Region (Alternate)
Garry Cantley, Regional Archeologist

Environmental Quality Services

2600 North Central Avenue

12" Floor, Suite 210

Phoenix, AZ 85004

(602) 379-6750 Ext. 1256 (Direct)

(602) 379-3833 (Fax)

(602) 418-8503 (Cell)

garry.cantley@bia.gov
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Bureau of Indian Affairs, Hopi Agency (Western Region Alternate)
Gilbert Becenti, Natural Resource Specialist

P.O. Box 158

Keams Canyon, AZ 86034

(928)738-2228 (Main #)

(928) 738-3240 Ext. 233 (Direct)

gilbert.becenti@bia.gov

The Navajo Nation

Office of the President and Vice President
Michele Morris, Executive Staff Assistant
P.O. Box 7440

Window Rock, AZ 86515

Street: OPVP, Tribal Hill Blvd

Window Rock, Arizona 86515
928-871-6028(phone)

928-871-4125(fax)
mimorris@navajo-nsn.gov

Navajo Nation Department of Justice

Harrison Tsosie, Attorney General

Navajo Nation Department of Justice

Post Office Box 2010

Window Rock, Arizona 86515

For FedEx Address Include: Old BIA Club Building after box number
928-871-6345 (Phone)

982-871-6177 (Fax)

htsosie@nndoj.org

Navajo Nation Environmental Protection Agency
Stephen B. Etsitty, Executive Director

P.O. Box 339

Window Rock, AZ 86515

Street: NNEPA, Bldg. No 2695, WR Blvd

Window Rock, Arizona 86515
928-871-7692(phone)

928-871-7996(fax)
stephenbetsitty@navajo-nsn.gov

Navajo Nation, Division of Natural Resources
Frederick H. White, Executive Director

P.O. Box 9000

Window Rock, Arizona 86515

Street: Executive Office Bldg. #W008-025
Window Rock Blvd.

Window Rock, Arizona 86515

928-871-6592 (Direct)

928-871-7040 (Fax)
frederickhwhite@frontiernet.net
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Hopi Tribe

Clayton Honyumptewa, Manager

Hopi Department of Natural Resources
P.O. Box 123

Kykotsmovi, AZ 86039

928-734-3601
chonyumptewa@hopi.nsn.us

Bureau of Land Management, Farmington Field Office
Joe Galuzzi or Shannon Hoefeler

Bureau of Land Management

Farmington Field office

1235 La Plata Highway, Suite A

Farmington, NM 87401

jgaluzz@blm.gov, 505-599-8930, 505-599-8998 FAX
shoefele@blm.gov, 505-599-6372, 505-599-8998 FAX

Bureau of Land Management, New Mexico State Office
Powell King, Mining Engineer

1475 Rodeo Road

Santa Fe, NM 87505

505-438-7464

505-438-7456 fax

pking@nm.blm.gov

U.S. Army Corps of Engineers
Deanna L. Cummings
Regulatory Project Manager

US Army Corps of Engineers
Albuquerque District

Regulatory Division

4101 Jefferson Plaza NE
Albuquerque, NM 87109
Deanna.L.Cummings@usace.army.mil
505-342-3280 office
505-344-1514 fax

Fish and Wildlife Service, New Mexico Ecological Services Office
Sharon Whitmore

Assistant Director

San Juan River Recovery Implementation Program
New Mexico Ecological Services Field Office
United States Fish and Wildlife Service

2105 Osuna Road NE

Albuquerque, NM 87113

505-761-4753 office

505-346-2535 fax

Sharon_whitmore@fws.gov
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National Park Service, Intermountain Region

John Reber

Physical Resources Program Manager and Regional Energy Coordinator
National Park Service

Intermountain Regional Office

12795 W. Alamdea Pkwy.

Lakewood, CO 80228

303-969-2418 office

303-969-2717 fax

john_reber@nps.gov
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ATTACHMENT B

ESTIMATED SCHEDULE
Milestone Estimated Completion Date
EIS contractor selected March 2012
NOI published in Federal Register July 2012
Public scoping period begins July 2012
Public scoping period ends September 2012
PDEIS submitted to OSM for review/comment January 2013
OSM/Cooperating Agency Review of PDEIS ends May 2013
NOA for DEIS in Federal Register October 2013
Public comment period ends December 2013
PFEIS submitted to OSM February 2014
OSM/Cooperating Agency Review of PFEIS ends July 2014
NOA for FEIS in Federal Register August 2014
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Status Update

August 21, 2012

The Four Corners Power Plant and Navajo Mine Energy Project

Navajo Mine Pinabete Permit Application and Four Corners Power Plant &
Transmission Line Right-of-Way Lease Renewals

Agency Permitting Actions and Preparation of
Environmental Impact Statement (EIS)

BACKGROUND

Navajo Mine and Four Corners Power Plant

BHP Navajo Coal Company (BNCC) currently operates the Navajo Mine, which is located on the Navajo
Reservation in northwest New Mexico about 20 miles southwest of Farmington. It is the sole supplier of
coal to the adjacent Four Corners Power Plant (FCPP). BNCC’s current coal contract with FCPP expires
July 2016.

The FCPP is a 2,100 megawatt coal-fired power plant located on the Navajo Reservation and is adjacent
to the Navajo Mine. The FCPP, which is comprised of five units, is operated by Arizona Public Service
(APS). The existing site lease for the FCPP expires in 2016. The FCPP is currently the subject of a Best
Available Retrofit Technology (BART) review. The current BART proposal would allow FCPP to close units
1, 2, and 3, the three older and dirtier units, by 2014 and install selective catalytic reduction technology
to reduce emissions of nitrogen oxides on units 4 and 5 by 2018. A decision on BART by the EPA is
expected in 2012.

Mine Permit Application, FCPP Lease Renewal Submittals, and a Required EIS

BNCC submitted an application for a new mining permit for the Pinabete Permit Area on March 30,
2012. The proposed new mine permit area is located south of the existing Navajo Mine and is proposed
to supply coal to the FCPP for an additional 25 years, if the power plant continues to operate beyond
2016. As part of the decision making process, and to comply with the National Environmental Policy Act,
OSM is required to complete an EIS.

APS and the co-owners have completed negotiations with the Navajo Nation for extension of the FCPP
lease and associated rights-of-way. The signed lease extension agreement, which extends the site lease
for an additional 25 years, to 2041, has been submitted to the BIA for approval. APS will also be
applying to renew rights-of-ways for ancillary plant facilities, two transmission lines crossing both Navajo
and Hopi Tribal lands, and other support facilities. BIA approval of the lease extension agreement and
associated rights-of-way requires completion of an EIS.

EIS Roles — OSM, BIA and the Cooperating Agencies

OSM is the lead Federal agency for the EIS being prepared for the proposed new mine and FCPP site
lease extension and renewal of the rights-of-way. While BIA is identified as a Cooperating Agency on the



EIS, OSM and BIA understand that BIA, given its role processing the power plant lease amendment and
rights-of way, will be far more involved in development and review of the EIS than would be typical for a
Cooperating Agency. Other Cooperating Agencies include the DOI Office of Environmental Policy
Compliance (OEPC), Bureau of Land Management (BLM), US Army Corps of Engineers (USACE), US
Environmental Protection agency (EPA), the Navajo Nation, US Fish and Wildlife Service (FWS), the
National Park Service (NPS). In a letter dated July 13, 2012 the Hopi Tribe affirmed it would participate
as a Cooperating Agency, because of the associated transmission line right-of-way on Hopi land.

Regional Task Force

On March 20, 2012, Navajo Nation President Ben Shelly sent Secretary Salazar a letter discussing the
importance of the Pinabete Mine and FCPP to the Navajo Nation. In that letter he noted that seven
regulatory actions are required and recommended the formation of a task force within DOI to expedite
the approval process. This Task Force is lead by OSM’s Director — Western Region and is comprised of
Western regional directors from the cooperating Federal agencies responsible for assisting in the
development of the EIS. This structure provides an eight person task force representing DOI Regional
leadership and other involved Federal agencies to address project timelines and issues requiring
resolution. As necessary the task force includes the DOI Regional Solicitor in project issues and setting
direction.

Regional Task Force Members:

OSM Western Regional Director - Allen Klein — Denver, CO

BIA Regional Director, Navajo Area Office — Sharon Pinto - Gallup, NM

BLM New Mexico State Director — Jessie Juen (or designee) — Santa Fe, NM

US/EPA Director of Communications & Ecosystems Division — Enrique Manzanilla — San Francisco, CA
US/ACE District Regulatory Division Chief — Allan Steinle — Albuquerque, NM

US/FWS SW Regional Director — Ben Tuggle (or designee) — Albuquerque, NM

US/NPS representative — John Wessels — Lakewood, CO

OEPC Regional Officer — Stephen Spencer — Albuquerque, NM

OSM’s Regional Director reports to the Director of OSM whom is responsible for monitoring the
progress of the task force, providing routine status reports, and ensuring timely project completion.

STATUS - FEDERAL AGENCY RESPONSIBILITIES AND ACTIONS

OFFICE OF SURFACE MINING RECLAMATION AND ENFORCEMENT (OSM)

1. Permitting — Review Pinabete Permit Application Package (PAP) and issue approval or denial of
mining and reclamation permit in accordance with the requirements of the Surface Mining
Control & Reclamation Act (SMCRA)



STATUS

The PAP was deemed ‘administratively complete’ on May 10, 2012. Newspaper publication
and radio broadcasts in the Navajo language, announcing the availability of the PAP for
review and opportunity for the public to comment and request an Informal Conference to
ask questions and receive further information about the submittal, ran for four consecutive
weeks, concluding on June 17, 2012. The 30 day public comment and request for informal
conference period ended July 17, 2012. OSM received two requests for informal conference.
On July 26, 2012, OSM began publishing notices in three newspapers and on radio stations
announcing two pending informal conferences. Two informal conference meetings were
held on the Navajo Nation at the Burnham Chapter House and the Nenahnezad Chapter
House on August 11 and 13 respectively. These informal conferences were held concurrent
with the FCPP & Navajo Mine Energy Project EIS Scoping Meetings. The PAP is currently
undergoing a technical review by OSM staff.

2. Lead Agency in Preparing the EIS

STATUS

On April 6, 2012, OSM and BIA selected the third-party contractor, Cardno Entrix, who has
been tasked with preparing the EIS.

An MOU between OSM-BIA and the Project Proponents (BNCC, APS,) has been prepared.
Additionally, an Amendment has been prepared to include the Public Service Company of
New Mexico (PNM) as a signatory of the MOU due to additional transmission lines and
associated rights-of —ways renewals that will be considered in the EIS as connected actions.
The MOU document was completed on August 3, 2012 and has since been signed by OSM,
BIA, BNCC and PNM. Currently, the Amendment is being processed for signature by APS.
Upon signature by APS the Amendment will be mailed to the BIA for final signature. All
signatures are anticipated to be secured on the Amendment by August 31, 2012.

An MOU between the Lead Agency and the Cooperating Agencies has been prepared. The
EPA is not a signatory to this MOU but has submitted a letter to OSM detailing their roles
and responsibilities as a Cooperating Agency. The finalized MOU was distributed on July 20,
2012 by DOI OEPC for signature by the Cooperating Agencies. The expected completion date
for all signatures being gained is August 30, 2012.

Publication of the NOI in the Federal Register occurred on July 18, 2012.

Open house EIS scoping meetings were held at nine locations in New Mexico, Colorado and
Arizona, August 9 through August 18. In summary, the Scoping Meetings were successfully
completed and generally well received. A total of 455 persons attended and 61 written and
approximately 58 oral comments were collected. Attendees included concerned citizens
from local communities potentially affected, local and regional government officials and
non-government organizations (NGO’s) such as local grass roots environmental and social
justice groups. Significant topics of concern included the potential for significant job losses
as well as loss of economic revenue to the Navajo Nation, air quality and regional haze
issues related to emissions from the FCPP, fugitive dust associated with mining activities,
dependence on coal generated energy, impacts to traditional cultural properties and
perceived disproportionate impacts and negligible benefits to Native American communities
located near the proposed project. Attendees from Tribal, State and Federal Government
included; President of the Navajo Nation (the Honorable Ben Shelley and staff), Speaker of
the Navajo Nation Council (the Honorable Johnny Naize), New Mexico State Representative
James Strickler, and representatives from the offices of Congressmen Scott Tipton
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(Colorado) and Ben R. Lujan (New Mexico), and the offices of Senators Tom Udall (New
Mexico) and Jeff Bingaman (New Mexico). Attending NGO’s included Dine Citizens Against
Ruining Our Environment, San Juan Citizens Alliance, Sierra Club, and the San Juan Wildlife
Federation. In addition to OSM and our NEPA consultant (Cardno Entrix), representatives of
the BIA, BLM, ACOE, the Navajo Nation Minerals Department and NN/EPA, actively
participated in the EIS scoping meetings.

In response to several formal requests to extend the comment period OSM has decided to
grant an extension of the comment period and is considering a 30 day or 45 day extension.
OSM is currently working with OSM HQ to administer the processing of an extension notice
for publication in the Federal Registrar. It is expected the extension will allow additional
written comments to be submitted until mid to late October.

The EIS Scoping Report is currently under development. All comments received during
Scoping will be considered during the development of the alternative section in the EIS
(Chapter 2).

OSM has launched the FCPP and Navajo Mine Energy Project website on the Western
Region Current Initiative webpage. The address is available in the published NOI and is the
following [ http://www.wrcc.osmre.gov/FCPPEIS.shtm].

3. Lead agency conducting Endangered Species Act (ESA) Section 7 consultation with the USFWS

STATUS

Technical Working Group members have been identified and include representatives from
the USACE, USFWS, BIA, EPA, Navajo Nation, NPS and OSM.

OSM/Cardno Entrix initiated informal consultation with USFWS during a meeting in
Albuquerque, New Mexico, on June 28. This meeting included 1) Discussions to more clearly
define a proposed Area of Potential Effect (APE), 2) a discussion of potential T & E species
that should be evaluated for impact within the APE, and 3) discussion of existing data gaps
relevant to T&E species anticipated to be impacted.

OSM/Cardno Entrix, BIA, Technical Working Group members and the Proponents met with
the USFWS in Farmington, New Mexico on July 19 for a Section 7 Technical Planning and
Coordination Meeting to discuss details regarding necessary future studies and modeling
efforts.

On August 21, 2012 OSM/Cardno Entrix, BIA, ESA Technical Working Group members, and
the Proponents participated on a conference call to discuss the data collection and modeling
schedule and the USFWS’s recent proposal to include a Population Viability Analysis (PVA).
Review of the proposed data collection and modeling schedule is consistent and compliant
with the overall project schedule. OSM is advocating for inclusion of the PVA as requested
by the USFWS. The Proponents are currently considering the inclusion of the PVA and are
expected to provide their collective view on the matter by August 24, 2012.

4. Lead agency conducting National Historic Preservation Act (NHPA) Section 106 consultation

STATUS

On August 20, 2012, OSM, BIA and Cardno Entrix participated in a teleconference to discuss
Section 106 consultation logistics. During the call it was agreed and clarified that OSM will
be responsible for administering all Section 106 consultation requirements for the new mine
area, the power plant site and the power transmission lines. OSM will coordinate closely
with the BIA during this process. In the near future OSM will initiate close coordination with
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the BLM regarding Section 106 consultation compliance for actions associated with
Transmission Line Rights of Way renewals on BLM lands. OSM expects to distribute formal
consultation request letters to all necessary contacts by early July 2012.

e  Public participation requirements under Section 106 of the NHPA were completed
concurrently with the Open House EIS scoping meetings that were held at nine locations in
New Mexico, Colorado and Arizona, August 9 through August 18, 2012.

BUREAU OF INDIAN AFFAIRS (BIA)

1. Approval of the Four Corners Power Plant Lease Amendment # 3

STATUS

e Lease amendment #3 is currently under review by BIA and Solicitor's Office. The BIA cannot
approve Lease #3 until the NEPA process is completed.

2. Approval of Application Granting Right of Ways for the transmission corridors and associated
substations for APS and PNM.

STATUS

e The application for Grants for Right of Way on transmission corridors and associated
substations by APS and PNM is currently under review by BIA. The BIA cannot approve the
application for Grants for Right of Way on transmission corridors and associated substations
until the NEPA process is completed.

3. Approval of realignment of existing BIA road within the Navajo Mine lease area

STATUS

e BlAis currently discussing potential issue with an existing road. In addition, Navajo Nation
transportation group needs to provide guidance to BNCC regarding the realignment of
Burnham Road through Area 4 North.

BUREAU OF LAND MANAGEMENT (BLM)

1. Review and approval of Mine Plan

STATUS

e Inlate April 2012, BLM received the Pinabete Permit Mine Plan discussing associated coal
reserves. The BLM anticipates initiating a review of the Mine Plan and consultation with the
Navajo Nation, OSM and the BIA in late August 2012.

UNTED STATES ENVIRONMENTAL PROTECTION AGENCY (USEPA)

1. Decision on Best Available Retrofit Technology (BART) and Federal Implementation Plan (FIP).
While this action is exempt from NEPA the decision has significance with respect to the
proposed action.

STATUS

e On August 6, 2012 the EPA issued the FIP for BART at the Four Corners Power Plant. The
EPA is requiring Four Corners Power Plant (FCPP), located on the Navajo Nation, to reduce
emissions of oxides of nitrogen (NOx). EPA is also setting emission limits for particulate



matter (PM) based on emission rates already achieved at FCPP. These pollutants contribute
to visibility impairment in 16 national parks and wilderness areas surrounding FCPP.

For reductions in NOx, EPA is allowing FCPP to either (1) meet a plant-wide emission
limit of 0.11 Ib/MMBtu on a rolling 30-day average calculated on a heat-input weighted
basis, which represents an 80 percent reduction from current NOx emission rates, or (2)
implement an alternative emission control strategy put forth by the owners of FCPP to
retire Units 1 — 3 and install controls on Units 4 and 5 by July 31, 2018 to each meet an
emission limit of 0.098 Ib/MMBtu, which represents an 87 percent reduction from
current NOxemission rates.

2. Decision on Section 402 of Clean Water Act (CWA) National Pollution Discharge Elimination
System (NPDES)Permit

STATUS
e EPA Region 9 has not yet received a NPDES permit application from BNCC for the mine
expansion. EPA has had discussions with BNCC regarding the expected content of the
application. Once received, EPA will prepare a draft NPDES permit for public notice and
comment.

UNITED STATES FISH AND WILDLIFE SERVICE (USFWS)

1. Decision on Biological Assessment (BA) document that will be completed for Project, ultimately
concluding with the issuance of a Biological Opinion (BO) under Section 7 of the Endangered
Species Act (ES).

STATUS
e The USFWS is awaiting a clearly defined description of Proposed Action, Action Area, and
official request for T&E Species List from OSM. OSM current anticipates submitting the
official T&E Species List request to the USFWS by the end of August 2012. Final
determination of the action area will depend on the outcome of pending air emissions
modeling being conducted by the project proponents.

UNITED STATES ARMY CORPS OF ENGINEERS (USACE)

1. Decision for the Pinabete Mine on Section 404 of CWA Individual Permit for impacts to waters of
the United States

STATUS
e USACE is awaiting a revised delineation and amended application based on site visits
conducted in June. Additional verification field work may be conducted later in the year to
refine delineation further and provide documentation Corps has visited most areas and
concurred with determination. .

2. Decision for the power plant on Section 404 of CWA Individual Permit for impacts to waters of
the United States

STATUS



USACE is awaiting a revised delineation and approved jurisdictional determination for the
FCPP lease area. The only potential location with an ordinary high water mark or meeting
wetland delineation criteria within the proposed project area is a potentially isolated
wetland associated with a below-pond pumping station. The Proponents and consultant are
currently preparing a revised delineation, which, upon concurrence with the determination,
the Corps would forward to EPA and Corps HQ for final approval. .



CURRENT EIS SCHEDULE

Projected Actual
Major Milestones Completion Completion
Date Date
Proponents issue request for proposal to develop EIS 3/2/12 3/212
OSM selects third-party EIS contractor 4/06/12 4/06/12
EIS Kick Off Meeting — OSM, cooperating agencies,
project proponents, consultants - Albuquerque, NM 5/22/12 5/22/12
ESA Section 7 Kick Off Meeting — OSM, BIA, USFWS,
ACOE, Navajo Nation, project proponents, consultants -
Albuquerque, NM 5/23/12 5/23/12
NOI published in Federal Register 7113/12 7118/12
OSM/BIA-Proponent MOU - All signatures secured 817112 8/3/12
Cooperator's MOU — All agency signatures secured 8/30/12
Begin public scoping meetings (9 locations) 8/9/12 8/9/12
End public comment period — EIS scoping 10/17/12
Develop agency purpose & need (Chapter 1 of PDEIS) 9/24/12
Complete data collection — baseline environmental
resources 9/28/12
EIS Scoping summary report completed 10/05/12
Development of alternatives (Chapter 2 of EIS) 10/29/12
ESA Section 7 Risk Assessment 11/29/12
Development of Affected Environment & Impact Analysis
(Chapters 3, 4 and 5 of PDEIS) 1/31/13
PDEIS submitted to OSM for review/comment 1/31/13
OSM and Cooperating Agency Review of PDEIS
completed 5/02/13
OSM receives draft Biological Assessment (BA) &
Biological Evaluation (BE) from consultant 6/06/13
OSM Finalizes BA & BE 711/13
Submit BA & BE to USFWS & NNDFW (formal consult) 8/02/13
Prepare DEIS for publication 8/14/13
USFWS & NNDFW complete review BA & BE 9/27/13
NOA for DEIS in Federal Register 10/24/13
NNDFW prepares letter of concurrence for BE 11/27/13
Public Comment Meetings 11/29/13
End public comment period 12/19/13
Prepare Comment Analysis Report 1/27/14
Prepare Response to Comments 4/16/14
USFWS prepares Biological Opinion (BO) 4/21/14
PFEIS submitted to OSM 6/26/14
OSM and Cooperating Agency Review of PFEIS 7/128/14
Prepare FEIS for publication 8/11/14
NOA for FEIS in Fed. Register 8/12/14
Prepare Record of Decision (ROD) 09/24/14
Finalize, sign, publish ROD 09/25/14
Appeal period 10/30/14




Status Update

August 21, 2012

The Four Corners Power Plant and Navajo Mine Energy Project

Navajo Mine Pinabete Permit Application and Four Corners Power Plant &
Transmission Line Right-of-Way Lease Renewals

Agency Permitting Actions and Preparation of
Environmental Impact Statement (EIS)

BACKGROUND

Navajo Mine and Four Corners Power Plant

BHP Navajo Coal Company (BNCC) currently operates the Navajo Mine, which is located on the Navajo
Reservation in northwest New Mexico about 20 miles southwest of Farmington. It is the sole supplier of
coal to the adjacent Four Corners Power Plant (FCPP). BNCC’s current coal contract with FCPP expires
July 2016.

The FCPP is a 2,100 megawatt coal-fired power plant located on the Navajo Reservation and is adjacent
to the Navajo Mine. The FCPP, which is comprised of five units, is operated by Arizona Public Service
(APS). The existing site lease for the FCPP expires in 2016. The FCPP is currently the subject of a Best
Available Retrofit Technology (BART) review. The current BART proposal would allow FCPP to close units
1, 2, and 3, the three older and dirtier units, by 2014 and install selective catalytic reduction technology
to reduce emissions of nitrogen oxides on units 4 and 5 by 2018. A decision on BART by the EPA is
expected in 2012.

Mine Permit Application, FCPP Lease Renewal Submittals, and a Required EIS

BNCC submitted an application for a new mining permit for the Pinabete Permit Area on March 30,
2012. The proposed new mine permit area is located south of the existing Navajo Mine and is proposed
to supply coal to the FCPP for an additional 25 years, if the power plant continues to operate beyond
2016. As part of the decision making process, and to comply with the National Environmental Policy Act,
OSM is required to complete an EIS.

APS and the co-owners have completed negotiations with the Navajo Nation for extension of the FCPP
lease and associated rights-of-way. The signed lease extension agreement, which extends the site lease
for an additional 25 years, to 2041, has been submitted to the BIA for approval. APS will also be
applying to renew rights-of-ways for ancillary plant facilities, two transmission lines crossing both Navajo
and Hopi Tribal lands, and other support facilities. BIA approval of the lease extension agreement and
associated rights-of-way requires completion of an EIS.

EIS Roles — OSM, BIA and the Cooperating Agencies

OSM is the lead Federal agency for the EIS being prepared for the proposed new mine and FCPP site
lease extension and renewal of the rights-of-way. While BIA is identified as a Cooperating Agency on the



EIS, OSM and BIA understand that BIA, given its role processing the power plant lease amendment and
rights-of way, will be far more involved in development and review of the EIS than would be typical for a
Cooperating Agency. Other Cooperating Agencies include the DOI Office of Environmental Policy
Compliance (OEPC), Bureau of Land Management (BLM), US Army Corps of Engineers (USACE), US
Environmental Protection agency (EPA), the Navajo Nation, US Fish and Wildlife Service (FWS), the
National Park Service (NPS). In a letter dated July 13, 2012 the Hopi Tribe affirmed it would participate
as a Cooperating Agency, because of the associated transmission line right-of-way on Hopi land.

Regional Task Force

On March 20, 2012, Navajo Nation President Ben Shelly sent Secretary Salazar a letter discussing the
importance of the Pinabete Mine and FCPP to the Navajo Nation. In that letter he noted that seven
regulatory actions are required and recommended the formation of a task force within DOI to expedite
the approval process. This Task Force is lead by OSM’s Director — Western Region and is comprised of
Western regional directors from the cooperating Federal agencies responsible for assisting in the
development of the EIS. This structure provides an eight person task force representing DOI Regional
leadership and other involved Federal agencies to address project timelines and issues requiring
resolution. As necessary the task force includes the DOI Regional Solicitor in project issues and setting
direction.

Regional Task Force Members:

OSM Western Regional Director - Allen Klein — Denver, CO

BIA Regional Director, Navajo Area Office — Sharon Pinto - Gallup, NM

BLM New Mexico State Director — Jessie Juen (or designee) — Santa Fe, NM

US/EPA Director of Communications & Ecosystems Division — Enrique Manzanilla — San Francisco, CA
US/ACE District Regulatory Division Chief — Allan Steinle — Albuquerque, NM

US/FWS SW Regional Director — Ben Tuggle (or designee) — Albuquerque, NM

US/NPS representative — John Wessels — Lakewood, CO

OEPC Regional Officer — Stephen Spencer — Albuquerque, NM

OSM’s Regional Director reports to the Director of OSM whom is responsible for monitoring the
progress of the task force, providing routine status reports, and ensuring timely project completion.

STATUS - FEDERAL AGENCY RESPONSIBILITIES AND ACTIONS

OFFICE OF SURFACE MINING RECLAMATION AND ENFORCEMENT (OSM)

1. Permitting — Review Pinabete Permit Application Package (PAP) and issue approval or denial of
mining and reclamation permit in accordance with the requirements of the Surface Mining
Control & Reclamation Act (SMCRA)



STATUS

The PAP was deemed ‘administratively complete’ on May 10, 2012. Newspaper publication
and radio broadcasts in the Navajo language, announcing the availability of the PAP for
review and opportunity for the public to comment and request an Informal Conference to
ask questions and receive further information about the submittal, ran for four consecutive
weeks, concluding on June 17, 2012. The 30 day public comment and request for informal
conference period ended July 17, 2012. OSM received two requests for informal conference.
On July 26, 2012, OSM began publishing notices in three newspapers and on radio stations
announcing two pending informal conferences. Two informal conference meetings were
held on the Navajo Nation at the Burnham Chapter House and the Nenahnezad Chapter
House on August 11 and 13 respectively. These informal conferences were held concurrent
with the FCPP & Navajo Mine Energy Project EIS Scoping Meetings. The PAP is currently
undergoing a technical review by OSM staff.

2. Lead Agency in Preparing the EIS

STATUS

On April 6, 2012, OSM and BIA selected the third-party contractor, Cardno Entrix, who has
been tasked with preparing the EIS.

An MOU between OSM-BIA and the Project Proponents (BNCC, APS,) has been prepared.
Additionally, an Amendment has been prepared to include the Public Service Company of
New Mexico (PNM) as a signatory of the MOU due to additional transmission lines and
associated rights-of —ways renewals that will be considered in the EIS as connected actions.
The MOU document was completed on August 3, 2012 and has since been signed by OSM,
BIA, BNCC and PNM. Currently, the Amendment is being processed for signature by APS.
Upon signature by APS the Amendment will be mailed to the BIA for final signature. All
signatures are anticipated to be secured on the Amendment by August 31, 2012.

An MOU between the Lead Agency and the Cooperating Agencies has been prepared. The
EPA is not a signatory to this MOU but has submitted a letter to OSM detailing their roles
and responsibilities as a Cooperating Agency. The finalized MOU was distributed on July 20,
2012 by DOI OEPC for signature by the Cooperating Agencies. The expected completion date
for all signatures being gained is August 30, 2012.

Publication of the NOI in the Federal Register occurred on July 18, 2012.

Open house EIS scoping meetings were held at nine locations in New Mexico, Colorado and
Arizona, August 9 through August 18. In summary, the Scoping Meetings were successfully
completed and generally well received. A total of 455 persons attended and 61 written and
approximately 58 oral comments were collected. Attendees included concerned citizens
from local communities potentially affected, local and regional government officials and
non-government organizations (NGO’s) such as local grass roots environmental and social
justice groups. Significant topics of concern included the potential for significant job losses
as well as loss of economic revenue to the Navajo Nation, air quality and regional haze
issues related to emissions from the FCPP, fugitive dust associated with mining activities,
dependence on coal generated energy, impacts to traditional cultural properties and
perceived disproportionate impacts and negligible benefits to Native American communities
located near the proposed project. Attendees from Tribal, State and Federal Government
included; President of the Navajo Nation (the Honorable Ben Shelley and staff), Speaker of
the Navajo Nation Council (the Honorable Johnny Naize), New Mexico State Representative
James Strickler, and representatives from the offices of Congressmen Scott Tipton
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(Colorado) and Ben R. Lujan (New Mexico), and the offices of Senators Tom Udall (New
Mexico) and Jeff Bingaman (New Mexico). Attending NGO’s included Dine Citizens Against
Ruining Our Environment, San Juan Citizens Alliance, Sierra Club, and the San Juan Wildlife
Federation. In addition to OSM and our NEPA consultant (Cardno Entrix), representatives of
the BIA, BLM, ACOE, the Navajo Nation Minerals Department and NN/EPA, actively
participated in the EIS scoping meetings.

In response to several formal requests to extend the comment period OSM has decided to
grant an extension of the comment period and is considering a 30 day or 45 day extension.
OSM is currently working with OSM HQ to administer the processing of an extension notice
for publication in the Federal Registrar. It is expected the extension will allow additional
written comments to be submitted until mid to late October.

The EIS Scoping Report is currently under development. All comments received during
Scoping will be considered during the development of the alternative section in the EIS
(Chapter 2).

OSM has launched the FCPP and Navajo Mine Energy Project website on the Western
Region Current Initiative webpage. The address is available in the published NOI and is the
following [ http://www.wrcc.osmre.gov/FCPPEIS.shtm].

3. Lead agency conducting Endangered Species Act (ESA) Section 7 consultation with the USFWS

STATUS

Technical Working Group members have been identified and include representatives from
the USACE, USFWS, BIA, EPA, Navajo Nation, NPS and OSM.

OSM/Cardno Entrix initiated informal consultation with USFWS during a meeting in
Albuquerque, New Mexico, on June 28. This meeting included 1) Discussions to more clearly
define a proposed Area of Potential Effect (APE), 2) a discussion of potential T & E species
that should be evaluated for impact within the APE, and 3) discussion of existing data gaps
relevant to T&E species anticipated to be impacted.

OSM/Cardno Entrix, BIA, Technical Working Group members and the Proponents met with
the USFWS in Farmington, New Mexico on July 19 for a Section 7 Technical Planning and
Coordination Meeting to discuss details regarding necessary future studies and modeling
efforts.

On August 21, 2012 OSM/Cardno Entrix, BIA, ESA Technical Working Group members, and
the Proponents participated on a conference call to discuss the data collection and modeling
schedule and the USFWS’s recent proposal to include a Population Viability Analysis (PVA).
Review of the proposed data collection and modeling schedule is consistent and compliant
with the overall project schedule. OSM is advocating for inclusion of the PVA as requested
by the USFWS. The Proponents are currently considering the inclusion of the PVA and are
expected to provide their collective view on the matter by August 24, 2012.

4. Lead agency conducting National Historic Preservation Act (NHPA) Section 106 consultation

STATUS

On August 20, 2012, OSM, BIA and Cardno Entrix participated in a teleconference to discuss
Section 106 consultation logistics. During the call it was agreed and clarified that OSM will
be responsible for administering all Section 106 consultation requirements for the new mine
area, the power plant site and the power transmission lines. OSM will coordinate closely
with the BIA during this process. In the near future OSM will initiate close coordination with
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the BLM regarding Section 106 consultation compliance for actions associated with
Transmission Line Rights of Way renewals on BLM lands. OSM expects to distribute formal
consultation request letters to all necessary contacts by early July 2012.

e  Public participation requirements under Section 106 of the NHPA were completed
concurrently with the Open House EIS scoping meetings that were held at nine locations in
New Mexico, Colorado and Arizona, August 9 through August 18, 2012.

BUREAU OF INDIAN AFFAIRS (BIA)

1. Approval of the Four Corners Power Plant Lease Amendment # 3

STATUS

e Lease amendment #3 is currently under review by BIA and Solicitor's Office. The BIA cannot
approve Lease #3 until the NEPA process is completed.

2. Approval of Application Granting Right of Ways for the transmission corridors and associated
substations for APS and PNM.

STATUS

e The application for Grants for Right of Way on transmission corridors and associated
substations by APS and PNM is currently under review by BIA. The BIA cannot approve the
application for Grants for Right of Way on transmission corridors and associated substations
until the NEPA process is completed.

3. Approval of realignment of existing BIA road within the Navajo Mine lease area

STATUS

e BlAis currently discussing potential issue with an existing road. In addition, Navajo Nation
transportation group needs to provide guidance to BNCC regarding the realignment of
Burnham Road through Area 4 North.

BUREAU OF LAND MANAGEMENT (BLM)

1. Review and approval of Mine Plan

STATUS

e Inlate April 2012, BLM received the Pinabete Permit Mine Plan discussing associated coal
reserves. The BLM anticipates initiating a review of the Mine Plan and consultation with the
Navajo Nation, OSM and the BIA in late August 2012.

UNTED STATES ENVIRONMENTAL PROTECTION AGENCY (USEPA)

1. Decision on Best Available Retrofit Technology (BART) and Federal Implementation Plan (FIP).
While this action is exempt from NEPA the decision has significance with respect to the
proposed action.

STATUS

e On August 6, 2012 the EPA issued the FIP for BART at the Four Corners Power Plant. The
EPA is requiring Four Corners Power Plant (FCPP), located on the Navajo Nation, to reduce
emissions of oxides of nitrogen (NOx). EPA is also setting emission limits for particulate



matter (PM) based on emission rates already achieved at FCPP. These pollutants contribute
to visibility impairment in 16 national parks and wilderness areas surrounding FCPP.

For reductions in NOx, EPA is allowing FCPP to either (1) meet a plant-wide emission
limit of 0.11 Ib/MMBtu on a rolling 30-day average calculated on a heat-input weighted
basis, which represents an 80 percent reduction from current NOx emission rates, or (2)
implement an alternative emission control strategy put forth by the owners of FCPP to
retire Units 1 — 3 and install controls on Units 4 and 5 by July 31, 2018 to each meet an
emission limit of 0.098 Ib/MMBtu, which represents an 87 percent reduction from
current NOxemission rates.

2. Decision on Section 402 of Clean Water Act (CWA) National Pollution Discharge Elimination
System (NPDES)Permit

STATUS
e EPA Region 9 has not yet received a NPDES permit application from BNCC for the mine
expansion. EPA has had discussions with BNCC regarding the expected content of the
application. Once received, EPA will prepare a draft NPDES permit for public notice and
comment.

UNITED STATES FISH AND WILDLIFE SERVICE (USFWS)

1. Decision on Biological Assessment (BA) document that will be completed for Project, ultimately
concluding with the issuance of a Biological Opinion (BO) under Section 7 of the Endangered
Species Act (ES).

STATUS
e The USFWS is awaiting a clearly defined description of Proposed Action, Action Area, and
official request for T&E Species List from OSM. OSM current anticipates submitting the
official T&E Species List request to the USFWS by the end of August 2012. Final
determination of the action area will depend on the outcome of pending air emissions
modeling being conducted by the project proponents.

UNITED STATES ARMY CORPS OF ENGINEERS (USACE)

1. Decision for the Pinabete Mine on Section 404 of CWA Individual Permit for impacts to waters of
the United States

STATUS
e USACE is awaiting a revised delineation and amended application based on site visits
conducted in June. Additional verification field work may be conducted later in the year to
refine delineation further and provide documentation Corps has visited most areas and
concurred with determination. .

2. Decision for the power plant on Section 404 of CWA Individual Permit for impacts to waters of
the United States

STATUS



USACE is awaiting a revised delineation and approved jurisdictional determination for the
FCPP lease area. The only potential location with an ordinary high water mark or meeting
wetland delineation criteria within the proposed project area is a potentially isolated
wetland associated with a below-pond pumping station. The Proponents and consultant are
currently preparing a revised delineation, which, upon concurrence with the determination,
the Corps would forward to EPA and Corps HQ for final approval. .



CURRENT EIS SCHEDULE

Projected Actual
Major Milestones Completion Completion
Date Date
Proponents issue request for proposal to develop EIS 3/2/12 3/212
OSM selects third-party EIS contractor 4/06/12 4/06/12
EIS Kick Off Meeting — OSM, cooperating agencies,
project proponents, consultants - Albuquerque, NM 5/22/12 5/22/12
ESA Section 7 Kick Off Meeting — OSM, BIA, USFWS,
ACOE, Navajo Nation, project proponents, consultants -
Albuquerque, NM 5/23/12 5/23/12
NOI published in Federal Register 7113/12 7118/12
OSM/BIA-Proponent MOU - All signatures secured 817112 8/3/12
Cooperator's MOU — All agency signatures secured 8/30/12
Begin public scoping meetings (9 locations) 8/9/12 8/9/12
End public comment period — EIS scoping 10/17/12
Develop agency purpose & need (Chapter 1 of PDEIS) 9/24/12
Complete data collection — baseline environmental
resources 9/28/12
EIS Scoping summary report completed 10/05/12
Development of alternatives (Chapter 2 of EIS) 10/29/12
ESA Section 7 Risk Assessment 11/29/12
Development of Affected Environment & Impact Analysis
(Chapters 3, 4 and 5 of PDEIS) 1/31/13
PDEIS submitted to OSM for review/comment 1/31/13
OSM and Cooperating Agency Review of PDEIS
completed 5/02/13
OSM receives draft Biological Assessment (BA) &
Biological Evaluation (BE) from consultant 6/06/13
OSM Finalizes BA & BE 711/13
Submit BA & BE to USFWS & NNDFW (formal consult) 8/02/13
Prepare DEIS for publication 8/14/13
USFWS & NNDFW complete review BA & BE 9/27/13
NOA for DEIS in Federal Register 10/24/13
NNDFW prepares letter of concurrence for BE 11/27/13
Public Comment Meetings 11/29/13
End public comment period 12/19/13
Prepare Comment Analysis Report 1/27/14
Prepare Response to Comments 4/16/14
USFWS prepares Biological Opinion (BO) 4/21/14
PFEIS submitted to OSM 6/26/14
OSM and Cooperating Agency Review of PFEIS 7/128/14
Prepare FEIS for publication 8/11/14
NOA for FEIS in Fed. Register 8/12/14
Prepare Record of Decision (ROD) 09/24/14
Finalize, sign, publish ROD 09/25/14
Appeal period 10/30/14
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IN REPLY REFER TO:
IMR-NR
DEC-12/0075

Memorandum

To: Environmental Impact Statement Coordinator, Office of Surface Mlmng
Reclamation and Enforcement, Western Region

From: Regional Director, National Park Service, Intermountain Region

Subject: Memorandum of Understanding; Cooperating Agency Relationship with Office of
.. Surface Mining Reclamation and Enforcement, Bureau of Indian Affairs, Navajo

Nation, Hopi Tribe, Bureau of Land Management, National Park Service, Fish
and Wildlife Service, U.S. Army Corps of Engineers: Navajo Pinabete Mine
Permit Application, the Four Corners Power Plant Lease Agreement Approval,
and other Associated Act1ons Environmental Impact Statement. Transmittal for
Signature

Enclosed are two copies of the subject Memorandum of Understanding (MOU) signed by the
National Park Service (NPS). The MOU describes the responsibilities and procedures agreed to
by NPS as a cooperating agency. We request that one copy of the MOU signed by all

- cooperating agencies be returned to NPS.

We appreciate the opportunity to serve as a cooperating agency and look forward to working
with the other cooperators in preparation of the Environmental Impact Statement.

If you need any additional information, please contact John Reber, Energy Coordinator for the
NPS Intermountain Region at 303-969-241 8. '

qbf X
,:6,,, Johj{::sselde/J

Encl (2)

cc:
Tammy Whittington, Assocmte Regional Director, Resource Stewardship & Science and Science
Advisor, NPS-IMR

Patrick Malone, Assistant Regional Director for Natural Resources, NPS-IMR



Chris Turk, Regional Environmental Coordinator, NPS-IMR

John Reber, Physical Science Resources Program Lead, NPS-IMR |
Michael George, Air Resource Specialist, NPS-IMR

Carol McCoy, Chief, Air Resources Division, WASO-NRSS

Dave Steensen, Chief, Geologic Resources Division, WASO-NRSS
Jim Von Haden, Chaco Culture NP :




MEMORANDUM OF UNDERSTANDING
BETWEEN

OFFICE OF SURFACE MINING RECLAMATION AND ENFORCEMENT
BUREAU OF INDIAN AFFAIRS
NAVAJO NATION
HOPI TRIBE
BUREAU OF LAND MANAGEMENT
NATIONAL PARK SERVICE

FISH AND WILDLIFE SERVICE

U.S. ARMY CORPS OF ENGINEERS

FOR THE
Navajo Pinabete Mine Permit Application, the Four Corners Power Plant Lease

Agreement Approval, and other Associated Actions
Envuronmental Impact Statement

.Date



1 INTRODUCTION AND PURPOSE

This Memorandum of Understanding (MOU) establishes a cooperating agency relationship
between several Federal agencies and the Navajo Nation and Hopi Tribe, for the purpose of
preparing an environmental impact statement (EIS) for decision actions associated with the
proposed mining and reclamation permit application for the Navajo Pinabete Mine, the Four

. Corners Power Plant lease agreement approval and other associated actions (the proposed

project). The companies involved with the proposed actions are the Arizona Public Service .
Company (APS), as operating agent and on behalf of the participant owners of the Four Corners
Power Plant (FCPP); the Public Service Company of New Mexico (PNM) for associated rights-
of-way renewal on the Navajo Reservation in San Juan, Sandoval, and McKinley Counties in
New Mexico; and for the mine, BHP Navajo Coal Company (BNCC). Collectively, APS, PNM
and BNCC are the prOJect Proponents.

The existing power plant and ancillary facilities are located on an approximately 3600-acre
parcel of Navajo Tribal trust lands, within the boundary of the Nenahnezad Chapter,
approximately 30 miles southwest of Farmmgton in San Juan County in northwestern New
Mexico.

BNCC plans to develop a new permit area, referred to as the Navajo Pinabete Mine within its

. existing Navaio Mine Lease. Located within the Navajo Reservation in San Juan County,

southwest of Farmington, New Mexico, the development of the Navajo Pinabete Mine would
supply coal to FCPP for approximately 23 years beginning July 7, 2016. The permit area for the
Pinabete Mine would include previously ‘permitted but undeveloped coal reserves in Area IV
North of the Navajo Mine, and unpermitted and undeveloped coal reserves in a portlon of Area
IV South.

The proposed actlons involve federal lease and permit approvals that, in thls instance, reqwre

the completion of an EIS to analyze and disclose the potential effects of the project and

alternatives on the environment. Several Federal agencies, in concert with the Navajo Nation,
Hopi Tribe and project applicants, are involved and will be responsible for making decisions on
certain elements of the proposed project. The Federal agencies with an action(s) are: the U.S.
Department of the Interior (USDOI) Office of Surface Mining Reclamation and Enforcement
(OSM), the USDOI Bureau of Indian Affairs (BIA), the USDOI Fish and Wildlife Service (FWS),
U.S. Environmental Protection Agency (USEPA), USDOI Bureau of Land Management (BLM),
and U.S: Army Corps of Engineers (USACE). The USDOI National Park Service (NPS) will
participate as a cooperating agency because of its special expertise with regards to national

| park ‘units. The Navajo Nation and the Hopi Tribe will also have actions to take. The

responsibilities of each of these entities are as follows

Lead Agency

o OSM is the lead agency and has regulatory authority for surface coal mining and
reclamation operations on Indian lands.

Cooperating Agencies

o BIA Navajo Region represents the Secretary of the Interior in the Federal Indian trust
relationship with the Navajo Nation and consultation with the Navajo Nation as owners of
the minerals. The BIA has responsibility for approving lease amendments and renewmg

rights-of-way for the FCPP.
1
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e The Navajo Nation is the owner of both the surface and coal resources lying beneath
Navajo Nation lands impacted by this MOU. The Navajo Nation is a sovereign Indian
nation exercising exclusive and concurrent authorities and responsibilities relating to the

- development, administration and regulation of natural resource development activities
within its jurisdiction, including certain regulatory authorities delegated by USEPA over
air and water resources.

» FWS has the regulatory and responsibility, under the Endangered Species Act (ESA; 7
U.S.C. § 136, 16 U.S.C. § 1531 et seq.), for the protection and recovery of Federally
listed species; under the Fish and Wildlife Coordination Act, the FWS has responsibility
under the Fish and Wildlife Coordination Act (16 U.S.C. 661-667e (FWCA), as amended,
which requires agencies to consult with the FWS "waters of any stream or other body of
water are proposed or authorized, permitted or licensed to be impounded, diverted . . . or
otherwise controlied or modified" by any agency under a Federal permit or license.
Consultation is to be undertaken for the purpose of "preventing loss of and damage to

. wildlife resources." The FWCA authorizes the transfer of funds to the Fish and Wildlife
Service to conduct related investigations. :

¢ NPS is mandated to conserve national park resources and values, as established by the -
Organic Act and reaffimed by the General Authorities Act and NPS Management
Policies. The proposed project has the potential to affect several national park units
including, but not limited to Mesa Verde National Park; Aztec Ruins, Yucca House,

-Hovenweep, -Navajo,-and Canyon.de Chelly National Monuments: and Chaco.Culture

National Historical Park.
e BLM has regulatory authority for mining plans of operation.

e USACE has regulatory authority for Section 404 Clean Water Act Permitting.

e The Hopi Tribe is the owner of the surface over which one of the transmission lines
servicing the FCPP traverses. Renewal of the nght-of—way for this power line is one of

~ the actions associated with the project.

* BIA Western Region represents the Secretary of the Interior in the Federal Indian trust
_relationship with the Hopi Tribe and has respon31blllty for renewmg the FCPP rights- of-
way crossing Hopi lands.

A list of the MOU participants and their contact information is provided in Attachment A.

This MOU concerns early and ongoing coordination, and encourages the MOU participants to -
collaborate proactively in planning and finding solutions to help facilitate and expedite the
process of developing and preparing the EIS. It establishes agreement regarding the roles and
responsibilities of the lead and cooperatmg agencies.

The MOU does not specifically address all the notiﬁcations, coordination, and consultation that
must take place between each specific agency and the Tribal governments. Such activities are
conducted by each agency in accordance with its regulations, policies, and internal procedures.
The framework of responsibilities and procedures set forth are those that normally would occur
on Indian lands within a reservation boundary. The Federal agencies shall engage in

- government-to-government consultation with affected Indian tribes in accordance with

applicable. Federal statutes, regulations, and other authorities, including the National Historic
Preservation Act, the American Indian Religious Freedom Act, Executive Order 13175
(Consultation and Coordination with Indian Tribal Governments), and Executive Order 13007

2
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(Indian Sacred Sites). The cooperating agency relationship established here supplements and
is subordinate to the government-to-government relationship between the Native American
Tribal governments and the Federal agencies.

2 AUTHORITY

Although numerous other legal authorities are applicable to the Project, this MOU is entered into
primarily under the following legal authorities:

National Environmental-Policy Act of 1969 (42 U.S.C. 4321-4370f)

o}

o National Historic Préservation Act of 1966 (16 U.S.C. 470)

o Council on Environmental Quality, Regulations for Implementing the Procedural
Provisions of NEPA (40 CFR 1500.1-1508.28) - -

o Department of the Interior, Regulations for Implementing NEPA (43 C.F.R. Part 46)

o Mineral Leasing Act.of 1920, as amended (30 U.S.C. 181 et seq.)

N o' Surface Mining Control and Reclamation Act of 1977 (PL 95—87) and 30 CFR .
Chapter VIl — Office of Surface Mining Reclamation and Enforcement, Departmentof
the Interior (30 U.S.C. 1300 — 1309b)

o 25 CFR - Indians (Subchapter H — Land & Water — Parts 162-169, Subchapter | —
Energy and Minerals, and Subchapter L - Heritage Preservation) Part 211 —
Responsxbllltles of BLM and OSMRE '

o Federal Land Policy and Management Act of 1976, 43 U.S.C. 1701 et. seq. as
amended (PL 94-579)

o Clean Water Act (33 U.S.C. 1344)

o Navajo Code authorities under Navajo Clean Air, Clean Water, and Safe Drinking
Water Acts and specific areas delegated to the Navajo Nation by EPA

- o Endangered Species Act (ESA; 7 U.S.C. § 136, 16 U.S.C. § 1531 et seq.)

o Fish and Wildlife Coordination Act (16 U.S.C. 661-667¢e) |

)

National Park Service Organic Act of 1916 (16 U.S.C. §1)
I . B
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3 AGENCY RESPONSIBILITIES

3.1

ROLES AND RESPONSIBILITIES

As stated, OSM is the lead Federal agency with the primary responsibility for preparation of the
EIS. To assist OSM in preparing the EIS and associated activities, OSM will use the services of
and provide direction o a third-party contractor, as a non-Federal representative. The OSM is
responsible for the following:

Providing points of contact. These contacts will be Marcelo Calle, EIS Coordinator, and

Rick Williamson, overall EIS Manager.

Coordinating exchange of information among OSM, the appllcant {project proponents)
and the EIS contractor.

Establlshlng an interdisciplinary team as required by 40 CFR 1502.6 to oversee the
environmental analysrs

Ensuring full compliance of the EIS document in accordance with NEPA. OSM will
ensure that all -necessary consultation and coordination ‘is performed with all Federal,

~Tribal, State,-local governments,.and private organizations under applicable laws, rules,

regulations, and executlve orders.

" Continuing to coordinate with the cooperating agencies and the DOl Office of

Environmental Policy and Compliance throughout the preparation of the EIS, to ensure
the document meets the agencies’ NEPA requirements, particularly during scoping and
the impact analyses, in order to accurately assess the preferred alternative and identify

areas that require clarification, and to avoid, mitigate, or otherwise address impacts on

the Tribal trust resources.

Inviting the cooperating agencies to attend meetings with the project proponents,

Federal, State, Tribal, regional, local agencies, and other groups (e.g., they may
participate in discussions on the proposed action and on special or critical resource
needs) related to the proposed project.

Providing copies of correspondence pertaining to the proposed project to cooperating
agencies.

Selectmg the preferred action alternatlve for the EIS in coordination with the cooperatmg
agencies.

Establishing a detailed schedule, in coordination with the cooperating agencies,
indicating key milestones and associated actions needed from the cooperating agencies.
OSM will attempt to complete the NEPA process within the time frames specified in the
schedule, subject to extensions due to incompleteness of necessary data and other
information submitted by the project proponents (or applicants contractors or designated
representatives), changes in scope of the project, or other conditions beyond OSM'’s
control. An estimated schedule is provided in Attachment B.
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Cooperating in establishing mutually agreeable schedule adjustments if changes to the
schedule (Attachment B) are required.

Assuming responsibility, with assistance from the EIS contractor, for design,
organization, preparation, and maintenance of the administrative record for the project
and maintaining OSM'’s official case file for the project. OSM will provide a list of the
pertinent documents, in chronological order, for the cooperating agencies’ records.

Providing the cooperating agencies with opportunities to review and comment on the
preliminary administrative Draft EIS and preliminary administrative Final EIS. The
cooperating agencies intend to provide comments to OSM within 45 days of receipt of
each document requiring review. The OSM will consider the comments from cooperating
agencies; however, OSM will make the final decision with regard to the content of the
EIS and how the data are presented. OSM, with assistance from the EIS contractor, will
incorporate any comments and changes it deems necessary in the Draft EIS. '

Receiving all comments on the Draft EIS resulting from either agency or public review
and comment periods. The OSM will formulate responses to comments and will request
~assistance from cooperating agencies on those comments that concern the respectrve
agencies’ areas of expertise and jurisdictional responsibilities.

£

Consulting with and keeping the cooperating agencies-inforfiied of-EfSprogress=and-of——
add|t|onal data needs. '

Providing necessary personnel and other resources to complete their responsrblhtles ina
timely and professional fashion.

Leading and facilitating any meetings between OSM the prOJect proponents the EIS
contractor, the cooperating agencies, and reglonal and local agencres

‘Leading and facilitating public meetings with assistance from the Navajo Nation Minerals
Department. '

Treating all information that is submitted to the OSM as public information, and subject

- to access via the Freedom of Information Act (FOIA) and Privacy Act, unless otherwise

exempt or requested as being “confidential” by the project proponents or Cooperating
Agencies and consistent with FOIA, Privacy Act, or other applicable statutory, standards
and requirements. Such “confidential” information shall be clearly marked as'such by
the project proponents or Cooperating Agencies to facilitate its segregation and
protection against disclosure.
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Working with the cooperating agencies to ensure that the EIS content is consistent with

* specific program and agency requirements, thus allowing all agencies the ability to issue

either a joint Record of Decision or a separate Record of Decision for their agency’s
actions associated with the project.

In addition, OSM will act as the Federal lead agency for the purpose of complying with Section
106 of the National Historic Preservation Act (NHPA), and Section 7 of the Endangered Species

Act.

3. 2 COOPERATING AGENCIES’ RESPONSIBILITIES

The cooperating agencies are responS|ble for the following:

Providing a point of contact for coordinating activities agreed upon in the MOU.

Cooperating with efforts of OSM pursuant to this MOU and devoting appropriate staff
resources to the scoping and Draft EIS preparation efforts. At the discretion of the
agency, granting applicable permits or rights-of-way to obtain enwronmentai and other
information needed to develop the EIS. _

e Datermining whether the ElS is. adequate for assessing _potential impacts, making a -

decision on whether to issue authorization, and identifying adequate mitigatlng'
measures to minimize potential impacts of the project to the extent practical

'Attendmg, or par’ucrpatlng via conference call, when possible, the .interdisciplinary team

meetings, which will be held in Denver, Farmington, or Aibuquerque

Strivmg to meet the schedule established by OSM in coordlnatlon W|th the cooperating
agencies (Attachment B).

Developing needed information and meeting due: dates assigned for producrng available
data needed for this process

Participating in the scoping and attending scoping meetings, to be held in New Mexico,
Colorado and Arizona.

Meeting due dates assigned for reviewing and providing comments on documents.

Assisting OSM in successfully fulfiling its role as Federal lead for National Historic

.Preservation Act (NHPA) Section 106 compliance by providing timely review, comments,

and execution of-a Programmatic Agreement for the protection of cultural resources.

Notifying the lead Federal agency of FOIA requests received.

Specific to the Navajo Nation, the Navajo Nation is responsible for the following:

Establishing a single point of contact for involved Navajo Nation offices for all matters
relating to the environmental analysis and EIS preparation.

6
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* Maintaining Navajo Nation’s official project case files, including the chronological list of -
case file documents that are provided to OSM.

e Ensuring that its review comments and those of'Navajo Nation Chaptefs and Townships
are adequately reflected in the EIS.

+  Working cooperatively with OSM to resolve any disputes that may develop over the
analysis and/or. recommendations provided by the Navajo Nation to OSM for the EIS.

Specific to the Hopi Tribe, the Hopi Tribe Nation is responsible for the following:

o Establishing a single point of contact for involved Hopi Tribe offices for all matters
relating to the environmental analysis and EIS preparation.

¢ Maintaining Hopi Tribe's official project'case files, including the chronological list of case‘
file documents that are provided to OSM. :

e Ensuring that its review comments and those . of local communities are adequately
reﬂected in the EIS.

——— e ——

. Workmg cooperatlvely W|th OSM to resolve any disputes that may “deveiop over tne——
analysis and/or recommendations provided by the Hopi Tribe to OSM for the EIS. l

Speciﬁc to the BIA, the BIA is responsible for the following:

* Being the lead review agency for review of baseline information, alternatives analysis,
impact analysis, including cumulative impacts, and any necessary impact mitigation
associated with: 1) approval of lease amendments; 2) all right-of-way renewal actions
including transmission lines crossing tnbal lands; and 3) coal combustion residue

disposal.
Specific to the BLM, the BLM is responsible for the following:

» Being the lead review agency for review of baseline information, alternatives analysis,
impact analysis, including cumulative impacts, and any necessary impact mitigation
associated with the proposed mining plan for the Navajo Pinabete Mine.

Specific to the USACE, the USACE is responsible for the following:

e Being the lead review agency for review of baseline information, alternatives analysis,
impacts analysis, including cumulative impacts, and any necessary impact mitigation
associated with Section 404 Clean Water Act permitting for the Navajo Pinabete Mine.

Specific to the FWS, the FWS is responsible for the following:

¢ Being the lead review agency for review of baseline information, alternatives analysis,
impacts analysis, including cumulative impacts, and any necessary impact mitigation
associated with the Fish and Wildlife Coordination Act (16 U.S.C. 661-667e); and the
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lead review agency for review of baseline information, alternatives analysis, impacts
analysis, including cumulative impacts, and any necessary avoidance and minimization
measures associated Endangered Species Act (ESA; 7 U.S.C. § 136, 16 U.S.C. § 1531

et seq.).

Specific to the NPS, the NPS is responsible for the following:

Working as a cooperating agency to ensure that impacts to national park resources and
values are properly analyzed and presented in the DEIS based on analyses performed
by the lead agency and other available data. If the NPS determines that direct, indirect
or cumulative impacts could result to national park resources and other values, the NPS
will work with the lead agency and other cooperators in developing strategies to mitigate

those impacts and to monitor the effectiveness of those measures. National park-

resources and values of concern include park air quality, air quality related values (like
visibility), wildlife, water resources, night skies, geologic resources, soils, natural sounds,
and cultural resources. Under the NPS Organic Act and other statutes, like the Clean
Air Act and the Surface Mining Control and Reclamation Act, special protections attach
to units of the National Park System. The NPS will alert the lead agency if it appears that
the project could trigger the park protection provisions of these statutes, including the
section 522(e) prohibitions of the Surface Mining Control and Reclamation Act.

3.3 ADMINISTRATION

Modifications to this MOU may be proposed by the OSM or the cooperating agencies,
and will become effective upon the mutual agreement of all participants in the MOU.
Changes to this MOU must be initialed and dated on each replacement ‘page by an
authorized ofﬂcnal of each agency. . .

Any party may withdraw from this MOU after thirty (30) days written notlce to the other
parties of the intention to do so.

v

‘Nothing in this agreement will be construed as limiting or affecting in any way the

authority or responsibility of the lead or cooperating agencies to perform within their
authority. Nothing in this MOU shall require any of the Parties to perform beyond its

respective authority.

Specific to USEPA, under Section 309.0f the Clean Air Act, USEPA pubiicly evaluates

the completeness and adequacy of EISs prepared by other Federal agencies and, if it
finds a proposed project environmentally unsatisfactory. from the standpoint of public
health or welfare, or environmental quality, refers the matter to the Council on
Environmental Quality. Participation in this MOU. does not abridge this- right to

“independent review of the Draft and Final EISs by USEPA, pursuant to their authority

under NEPA and Section 309 of the Clean Air Act.

This MOU will become effective upon the signature date of all participants.
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This MOU is not intended to, and does not create, any right, benefit, or trust
responsibility, substantive or procedural, enforceable at law or equity, by a party against
the United States, its agencies, its officers, or any person.

Each participant retains all immunities and defenses prov1ded by law with respect to-any

action based on or occurring as a result of this MOU.
Participation in this MOU does not imply endorsement of the proposed project.

If a disagreement should develop between the participants of this MOU, or between the

signatories and any cooperating agency that is not a signatory to this MOU, all parties

shall make good faith efforts to expeditiously attempt to resolve the disagreement so as
to avoid delay in preparing the EIS and, consequently, delay in the project. If a dispute
arises, the MOU participants agree to meet and confer within ten (10) calendar days of
notification by the aggrieved participant. _

The Cooperators acknowledge that any information furnished to any other Party under
this instrument may become part of the administrative record. Likewise, information
furnished to other Parties may be subject to the requirements of FOIA, or equivalent
tribal open records laws, and other Federal or Tribal statutes. Consistent with applicable

=law., the Cooperators agree not to release these materials to individuals other than the

partICIpants to this MOU. In the event a release of materials is Tequired Under Federaior
Tribal law, the releasing party agrees to provide advance notice to the party who
provided the material.

The participants agree not to utilize any individual or - organization for activities
undertaken under this MOU, including officials, employees, or third party contractors,
having a direct financial interest in the outcome of the proposed project. This instrument
in no way restricts the MOU participants from participating in similar activities with other
public or private agenc1es organizations, and individuals.

During the performance of this MOU, the lead and cooperating Federal agencies agree
to abide by the terms of Executive Order 11246 on nondiscrimination and will not
discriminate against any person because of race, color, religion, sex, or national origin.

This MOU cannot be used to obligate or commit funds in excess of authorization and
approprlatlons available or as the basis for the transfer of funds. All prowsmns in this
MOU are subject to the availability of funds.

The MOU will expire upon the issuance of the NOA for the FEIS in the Federal Register.

~ Parties may renew the MOU upon the written agreement of all willing pérties.
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SIGNATURES

FOR Office of Surface Mining Reclamation and Enforcement

Alien D. Klein, Regional Director, Western Region

Date
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FOR Bureau of Indian Affairs
Navajo Regional Office

Sharon Pinto, Regional Director
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FOR Bureau of Indian Affairs
Western Regional Office

Bryan Bowker, Regional Director o Date
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FOR Navajo Nation

Honorable Ben Shelly, President ' Date
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FOR Hopi Tribe

Honorable LeRoy-N. Shingoitewa, Chairman
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FOR Bureau of Land Management
New Mexico State Office

Jesse Juen, State Director Date
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FOR US Army Corps of Engineers
| Albuguerque District

‘ Antoinette R. Gant
Lieutenant Colonel, U.S. Army
District Commander
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FOR Fish and Wildlife Service
New Mexico Ecological Services Office

Wally Murphy
NMESFO Field Supervisor

Date
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FOR National Park Service
Intermountain Region

/|
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ATTACHMENT A |
LIST OF PARTICIPANTS — NAVAJO PINABETE MINE-FOUR CORNERS POWER PLANT

EIS

Office of Surface Mining Reclamation and Enforcement

Marcelo Calle (EIS Coordinator), and Rick Wllllamson (overall EIS Manager)
Indian Programs Branch ,
Program Support Division, Western Region

1999 Broadway, Suite 3320 ‘

Denver, Colorado 80202

Marcelo: 303-293-5035 (mcalle@osmre.gov)

Rick: 303-293-5047 (rlwilliamson@osmre.gov)

Bureau of Indian Affairs, Navajo Region
Harrilene Yazzie, Regional NEPA Coordinator
P.O. Box 1060

Gallup, New Mexico 87301

Street: 301 W. Hill Street

Gallup, New Mexico 87305

505-863-8287 (Direct)

505-863-8369 (Fax) -

Harrilene.Yazzie@bia.gov

o R e —
P —— —_——

Bureau of Indian Affairs, Western Region
Amy Heuslein, Branch Chief and

Regional Environmental Protection Offlcer
Bureau of Indian Affairs

Western Region

Environmental Quality Services

~ 2600 North Central Avenue

12th Floor, Suite 210

Phoenix, AZ 85004

(602) 379-6750 Ext. 1257 (Direct)
(602) 379-3833 (Fax)

(480) 213-4386 (Cell)
amy.heuslein@bia.gov

Bureau of Indian Affairs, Western Region (Alternate)
Garry Cantley, Regional Archeologist

Environmental Quality Services

2600 North Central Avenue

12" Floor, Suite 210

Phoenix, AZ 85004

(602) 379-6750 Ext. 1256 (Direct) -

(602) 379-3833 (Fax)

(602) 418-8503 (Cell)

garry.cantley@bia.gov
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Bureau of Indian Affairs, Hopi Agency (Western Region Alternate)
Gilbert Becenti, Natural Resource Specialist

P.O. Box 158

Keams Canyon, AZ 86034

- (928)738-2228 (Main #) -

(928) 738-3240 Ext. 233 (Direct)

gilbert.becenti@bia.gov

The Navajo Nation

Office of the President and Vice President
Michele Morris, Executive Staff ASS|stant
P.O. Box 7440

Window Rock, AZ 86515

Street: OPVP, Tribal Hill Blvd

* Window Rock, Arizona 86515
928-871-6028(phone) -

928-871-4125(fax)

mimorris@navajo-nsn.gov

Navajo Nation Department of Justice
Harrison Tsosie, Attorney General

Navajo- Nation Department of Just|ce
Post Office Box 2010

Window Rock, Arizona 86515 :
For FedEx Address Inciude: Old BIA Club Building after box number
928-871-6345 (Phone)

-'982-871-6177 (Fax)

htsosie@nndoj.org

Navajo Nation Environmental Protection Agency
~ Stephen B. Etsitty, Executive Dlrector
P.O. Box 339
Window Rock, AZ 86515
Street: NNEPA, Bldg. No 2695, WR Blvd
Window Rock, Arizona 86515
928-871-7692(phone)
928-871-7996(fax) - \
stephenbetsitty@navajo-nsn.gov

Navajo Nation, Division of Natural Resources
Frederick H. White, Executive Director
P.O. Box 9000
Window Rock, Arizona 86515
. Street: Executive Office Bldg. #W008- 025
Window Rock Bivd.
Window Rock, Arizona 86515
928-871-6592 (Direct)
928-871-7040 (Fax)
frederickhwhite@frontiernet.net
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Hopi Tribe

Clayton Honyumptewa, Manager

Hopi Department of Natural Resources
P.O. Box 123

Kykotsmovi, AZ 86039

928-734-3601
chonyumptewa@hopi.nsn.us

Bureau of Land Management, Farmington Field Office
Joe Galuzzi or Shannon Hoefeler

Bureau of Land Management

Farmington Field office

1235 La Plata Highway, Suite A

Farmington, NM 87401 :
jgaluzz@blm.gov, 505-599-8930, 505-599-8998 FAX
shoefele@bim.gov, 505-599-6372, 505-599-8998 FAX

Bureau of Land Management, New Mexico State Office
Powell King, Mining Engineer ‘ :

- 1475 Rodeo Road

Santa Fe, NM 87505~ -
505-438-7464

505-438-7456 fax

pking@nm.bim.gov

U.S. Army Corps of Engineers
Deanna L. Cummings '
Regulatory Project Manager

US Army Corps of Engineers
Albuguerque District

Regulatory Division

- 4101 Jefferson Plaza NE

Albuquerque, NM 87109

_Deanna.L.Cummings@usace.army.mil

505-342-3280 office
505-344-1514 fax

Fish and Wildlife Service, New Mexico Ecological Services Office
Sharon Whitmore
Assistant Director

~ San Juan River Recovery implementation Program

New Mexico Ecological Services Field Office
United States Fish and Wildlife Service
2105 Osuna Road NE
Albuquerque, NM 87113
505-761-4753 office
505-346-2535 fax
Sharon_whitmore@fws.gov
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National Park Service, Intermountain Region

John Reber

Physical Resources Program Manager and Regional Energy Coordlnator
National Park Service

Intermountain Regional Office -

12795 W. Alamdea Pkwy.

Lakewood, CO 80228

303-969-2418 office

303-969-2717 fax

john_reber@nps.gov
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ATTACHMENT B~
ESTIMATED SCHEDULE

Milestone

EIS contractor selected .

NOI published in Federal Register

Public scoping period begins

Public scoping period ends

PDEIS submitted to OSM for review/comment
OSM/Céoperating Agency Review of PDEIS ends
NOA for DEIS in Federal Registér

Public comment period ends

PFEIS submitted to OSM

OSM/Cooperating Agency Review of PFEIS ends
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January 2013.

May 2013
October 2013
December 2013
February 2014
July 2014
‘August 2014 .




BEN SHELLY PRESIDENT

THE NAVAJO NATION REX LEE JIM VICE PRESIDENT

Contact: Erny Zah

Director of Communications

Cell: (928) 380-0771
navajonationpress@navajo-nsn.gov

For Immediate Release
August 10,2012

Navajo President Shelly Offers Statement
Regarding BART Ruling

WINDOW ROCK, Ariz. — Navajo Nation President Ben Shelly offered the following
statement about the U.S. Environmental Protection Agency’s rule to reduce has at Four
Corner’s Power Plant released earlier this week.

“ The US EPA’s Best Available Retrofit Technology decision for Four Corners Power
Plant does not deliver what the Navajo Nation recommended in our comments to the

proposed rule. The Navajo Nation’s position 1s that Low NOx Burners and Separated
Over-Fire Air should be the BART for Four Corners Power Plant.

The U.S. EPA’s decision reflects a counter-proposal (i.e. Alternative Emissions Control
Strategy) developed by Arizona Public Service without Navajo Nation input. This U.S.
EPA decision continues to impact the Navajo Nation in the way of lost revenue due to the
reduced use of Navajo coal. The closure of Mohave Generating Station in 2005 curtailed
the use of Navajo coal and caused a $10 million annual reduction since 2006 in coal
royalty payments to the Navajo Nation.

The imminent shutdown of units 1, 2, and 3 and the installation of Selective Catalytic
Reduction technology, the highest cost emissions controls, on units 4 and 5 will cause a
reduction in Navajo coal usage at Four Corners Power Plant, and this will result in the
additional loss of up to $16 million dollars a year in revenue to the Navajo Nation starting
in 2013.

We will not know the total visibility improvements associated with this decision until
2020.

U.S. EPA will propose BART for Navajo Generating Station by September 30, 2012 and
we have strongly recommended that Low NOx Burners/SOFA be BART for NGS.”

Hit#
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¢ NATIONAL PARK SERVICE
e 2 Intermountain Region
§ = 12795 West Alameda Parkway

Lakewood, CO 80228
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IN REPLY REFER TO:
IMR-NR
DEC-12/0075

Memorandum

To: Environmental Impact Statement Coordinator, Office of Surface Mlmng
Reclamation and Enforcement, Western Region

From: Regional Director, National Park Service, Intermountain Region

Subject: Memorandum of Understanding; Cooperating Agency Relationship with Office of
.. Surface Mining Reclamation and Enforcement, Bureau of Indian Affairs, Navajo

Nation, Hopi Tribe, Bureau of Land Management, National Park Service, Fish
and Wildlife Service, U.S. Army Corps of Engineers: Navajo Pinabete Mine
Permit Application, the Four Corners Power Plant Lease Agreement Approval,
and other Associated Act1ons Environmental Impact Statement. Transmittal for
Signature

Enclosed are two copies of the subject Memorandum of Understanding (MOU) signed by the
National Park Service (NPS). The MOU describes the responsibilities and procedures agreed to
by NPS as a cooperating agency. We request that one copy of the MOU signed by all

- cooperating agencies be returned to NPS.

We appreciate the opportunity to serve as a cooperating agency and look forward to working
with the other cooperators in preparation of the Environmental Impact Statement.

If you need any additional information, please contact John Reber, Energy Coordinator for the
NPS Intermountain Region at 303-969-241 8. '

qbf X
,:6,,, Johj{::sselde/J

Encl (2)

cc:
Tammy Whittington, Assocmte Regional Director, Resource Stewardship & Science and Science
Advisor, NPS-IMR

Patrick Malone, Assistant Regional Director for Natural Resources, NPS-IMR



Chris Turk, Regional Environmental Coordinator, NPS-IMR

John Reber, Physical Science Resources Program Lead, NPS-IMR |
Michael George, Air Resource Specialist, NPS-IMR

Carol McCoy, Chief, Air Resources Division, WASO-NRSS

Dave Steensen, Chief, Geologic Resources Division, WASO-NRSS
Jim Von Haden, Chaco Culture NP :




MEMORANDUM OF UNDERSTANDING
BETWEEN

OFFICE OF SURFACE MINING RECLAMATION AND ENFORCEMENT
BUREAU OF INDIAN AFFAIRS
NAVAJO NATION
HOPI TRIBE
BUREAU OF LAND MANAGEMENT
NATIONAL PARK SERVICE

FISH AND WILDLIFE SERVICE

U.S. ARMY CORPS OF ENGINEERS

FOR THE
Navajo Pinabete Mine Permit Application, the Four Corners Power Plant Lease

Agreement Approval, and other Associated Actions
Envuronmental Impact Statement

.Date



1 INTRODUCTION AND PURPOSE

This Memorandum of Understanding (MOU) establishes a cooperating agency relationship
between several Federal agencies and the Navajo Nation and Hopi Tribe, for the purpose of
preparing an environmental impact statement (EIS) for decision actions associated with the
proposed mining and reclamation permit application for the Navajo Pinabete Mine, the Four

. Corners Power Plant lease agreement approval and other associated actions (the proposed

project). The companies involved with the proposed actions are the Arizona Public Service .
Company (APS), as operating agent and on behalf of the participant owners of the Four Corners
Power Plant (FCPP); the Public Service Company of New Mexico (PNM) for associated rights-
of-way renewal on the Navajo Reservation in San Juan, Sandoval, and McKinley Counties in
New Mexico; and for the mine, BHP Navajo Coal Company (BNCC). Collectively, APS, PNM
and BNCC are the prOJect Proponents.

The existing power plant and ancillary facilities are located on an approximately 3600-acre
parcel of Navajo Tribal trust lands, within the boundary of the Nenahnezad Chapter,
approximately 30 miles southwest of Farmmgton in San Juan County in northwestern New
Mexico.

BNCC plans to develop a new permit area, referred to as the Navajo Pinabete Mine within its

. existing Navaio Mine Lease. Located within the Navajo Reservation in San Juan County,

southwest of Farmington, New Mexico, the development of the Navajo Pinabete Mine would
supply coal to FCPP for approximately 23 years beginning July 7, 2016. The permit area for the
Pinabete Mine would include previously ‘permitted but undeveloped coal reserves in Area IV
North of the Navajo Mine, and unpermitted and undeveloped coal reserves in a portlon of Area
IV South.

The proposed actlons involve federal lease and permit approvals that, in thls instance, reqwre

the completion of an EIS to analyze and disclose the potential effects of the project and

alternatives on the environment. Several Federal agencies, in concert with the Navajo Nation,
Hopi Tribe and project applicants, are involved and will be responsible for making decisions on
certain elements of the proposed project. The Federal agencies with an action(s) are: the U.S.
Department of the Interior (USDOI) Office of Surface Mining Reclamation and Enforcement
(OSM), the USDOI Bureau of Indian Affairs (BIA), the USDOI Fish and Wildlife Service (FWS),
U.S. Environmental Protection Agency (USEPA), USDOI Bureau of Land Management (BLM),
and U.S: Army Corps of Engineers (USACE). The USDOI National Park Service (NPS) will
participate as a cooperating agency because of its special expertise with regards to national

| park ‘units. The Navajo Nation and the Hopi Tribe will also have actions to take. The

responsibilities of each of these entities are as follows

Lead Agency

o OSM is the lead agency and has regulatory authority for surface coal mining and
reclamation operations on Indian lands.

Cooperating Agencies

o BIA Navajo Region represents the Secretary of the Interior in the Federal Indian trust
relationship with the Navajo Nation and consultation with the Navajo Nation as owners of
the minerals. The BIA has responsibility for approving lease amendments and renewmg

rights-of-way for the FCPP.
1
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e The Navajo Nation is the owner of both the surface and coal resources lying beneath
Navajo Nation lands impacted by this MOU. The Navajo Nation is a sovereign Indian
nation exercising exclusive and concurrent authorities and responsibilities relating to the

- development, administration and regulation of natural resource development activities
within its jurisdiction, including certain regulatory authorities delegated by USEPA over
air and water resources.

» FWS has the regulatory and responsibility, under the Endangered Species Act (ESA; 7
U.S.C. § 136, 16 U.S.C. § 1531 et seq.), for the protection and recovery of Federally
listed species; under the Fish and Wildlife Coordination Act, the FWS has responsibility
under the Fish and Wildlife Coordination Act (16 U.S.C. 661-667e (FWCA), as amended,
which requires agencies to consult with the FWS "waters of any stream or other body of
water are proposed or authorized, permitted or licensed to be impounded, diverted . . . or
otherwise controlied or modified" by any agency under a Federal permit or license.
Consultation is to be undertaken for the purpose of "preventing loss of and damage to

. wildlife resources." The FWCA authorizes the transfer of funds to the Fish and Wildlife
Service to conduct related investigations. :

¢ NPS is mandated to conserve national park resources and values, as established by the -
Organic Act and reaffimed by the General Authorities Act and NPS Management
Policies. The proposed project has the potential to affect several national park units
including, but not limited to Mesa Verde National Park; Aztec Ruins, Yucca House,

-Hovenweep, -Navajo,-and Canyon.de Chelly National Monuments: and Chaco.Culture

National Historical Park.
e BLM has regulatory authority for mining plans of operation.

e USACE has regulatory authority for Section 404 Clean Water Act Permitting.

e The Hopi Tribe is the owner of the surface over which one of the transmission lines
servicing the FCPP traverses. Renewal of the nght-of—way for this power line is one of

~ the actions associated with the project.

* BIA Western Region represents the Secretary of the Interior in the Federal Indian trust
_relationship with the Hopi Tribe and has respon31blllty for renewmg the FCPP rights- of-
way crossing Hopi lands.

A list of the MOU participants and their contact information is provided in Attachment A.

This MOU concerns early and ongoing coordination, and encourages the MOU participants to -
collaborate proactively in planning and finding solutions to help facilitate and expedite the
process of developing and preparing the EIS. It establishes agreement regarding the roles and
responsibilities of the lead and cooperatmg agencies.

The MOU does not specifically address all the notiﬁcations, coordination, and consultation that
must take place between each specific agency and the Tribal governments. Such activities are
conducted by each agency in accordance with its regulations, policies, and internal procedures.
The framework of responsibilities and procedures set forth are those that normally would occur
on Indian lands within a reservation boundary. The Federal agencies shall engage in

- government-to-government consultation with affected Indian tribes in accordance with

applicable. Federal statutes, regulations, and other authorities, including the National Historic
Preservation Act, the American Indian Religious Freedom Act, Executive Order 13175
(Consultation and Coordination with Indian Tribal Governments), and Executive Order 13007
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(Indian Sacred Sites). The cooperating agency relationship established here supplements and
is subordinate to the government-to-government relationship between the Native American
Tribal governments and the Federal agencies.

2 AUTHORITY

Although numerous other legal authorities are applicable to the Project, this MOU is entered into
primarily under the following legal authorities:

National Environmental-Policy Act of 1969 (42 U.S.C. 4321-4370f)

o}

o National Historic Préservation Act of 1966 (16 U.S.C. 470)

o Council on Environmental Quality, Regulations for Implementing the Procedural
Provisions of NEPA (40 CFR 1500.1-1508.28) - -

o Department of the Interior, Regulations for Implementing NEPA (43 C.F.R. Part 46)

o Mineral Leasing Act.of 1920, as amended (30 U.S.C. 181 et seq.)

N o' Surface Mining Control and Reclamation Act of 1977 (PL 95—87) and 30 CFR .
Chapter VIl — Office of Surface Mining Reclamation and Enforcement, Departmentof
the Interior (30 U.S.C. 1300 — 1309b)

o 25 CFR - Indians (Subchapter H — Land & Water — Parts 162-169, Subchapter | —
Energy and Minerals, and Subchapter L - Heritage Preservation) Part 211 —
Responsxbllltles of BLM and OSMRE '

o Federal Land Policy and Management Act of 1976, 43 U.S.C. 1701 et. seq. as
amended (PL 94-579)

o Clean Water Act (33 U.S.C. 1344)

o Navajo Code authorities under Navajo Clean Air, Clean Water, and Safe Drinking
Water Acts and specific areas delegated to the Navajo Nation by EPA

- o Endangered Species Act (ESA; 7 U.S.C. § 136, 16 U.S.C. § 1531 et seq.)

o Fish and Wildlife Coordination Act (16 U.S.C. 661-667¢e) |

)

National Park Service Organic Act of 1916 (16 U.S.C. §1)
I . B
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3 AGENCY RESPONSIBILITIES

3.1

ROLES AND RESPONSIBILITIES

As stated, OSM is the lead Federal agency with the primary responsibility for preparation of the
EIS. To assist OSM in preparing the EIS and associated activities, OSM will use the services of
and provide direction o a third-party contractor, as a non-Federal representative. The OSM is
responsible for the following:

Providing points of contact. These contacts will be Marcelo Calle, EIS Coordinator, and

Rick Williamson, overall EIS Manager.

Coordinating exchange of information among OSM, the appllcant {project proponents)
and the EIS contractor.

Establlshlng an interdisciplinary team as required by 40 CFR 1502.6 to oversee the
environmental analysrs

Ensuring full compliance of the EIS document in accordance with NEPA. OSM will
ensure that all -necessary consultation and coordination ‘is performed with all Federal,

~Tribal, State,-local governments,.and private organizations under applicable laws, rules,

regulations, and executlve orders.

" Continuing to coordinate with the cooperating agencies and the DOl Office of

Environmental Policy and Compliance throughout the preparation of the EIS, to ensure
the document meets the agencies’ NEPA requirements, particularly during scoping and
the impact analyses, in order to accurately assess the preferred alternative and identify

areas that require clarification, and to avoid, mitigate, or otherwise address impacts on

the Tribal trust resources.

Inviting the cooperating agencies to attend meetings with the project proponents,

Federal, State, Tribal, regional, local agencies, and other groups (e.g., they may
participate in discussions on the proposed action and on special or critical resource
needs) related to the proposed project.

Providing copies of correspondence pertaining to the proposed project to cooperating
agencies.

Selectmg the preferred action alternatlve for the EIS in coordination with the cooperatmg
agencies.

Establishing a detailed schedule, in coordination with the cooperating agencies,
indicating key milestones and associated actions needed from the cooperating agencies.
OSM will attempt to complete the NEPA process within the time frames specified in the
schedule, subject to extensions due to incompleteness of necessary data and other
information submitted by the project proponents (or applicants contractors or designated
representatives), changes in scope of the project, or other conditions beyond OSM'’s
control. An estimated schedule is provided in Attachment B.
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Cooperating in establishing mutually agreeable schedule adjustments if changes to the
schedule (Attachment B) are required.

Assuming responsibility, with assistance from the EIS contractor, for design,
organization, preparation, and maintenance of the administrative record for the project
and maintaining OSM'’s official case file for the project. OSM will provide a list of the
pertinent documents, in chronological order, for the cooperating agencies’ records.

Providing the cooperating agencies with opportunities to review and comment on the
preliminary administrative Draft EIS and preliminary administrative Final EIS. The
cooperating agencies intend to provide comments to OSM within 45 days of receipt of
each document requiring review. The OSM will consider the comments from cooperating
agencies; however, OSM will make the final decision with regard to the content of the
EIS and how the data are presented. OSM, with assistance from the EIS contractor, will
incorporate any comments and changes it deems necessary in the Draft EIS. '

Receiving all comments on the Draft EIS resulting from either agency or public review
and comment periods. The OSM will formulate responses to comments and will request
~assistance from cooperating agencies on those comments that concern the respectrve
agencies’ areas of expertise and jurisdictional responsibilities.

£

Consulting with and keeping the cooperating agencies-inforfiied of-EfSprogress=and-of——
add|t|onal data needs. '

Providing necessary personnel and other resources to complete their responsrblhtles ina
timely and professional fashion.

Leading and facilitating any meetings between OSM the prOJect proponents the EIS
contractor, the cooperating agencies, and reglonal and local agencres

‘Leading and facilitating public meetings with assistance from the Navajo Nation Minerals
Department. '

Treating all information that is submitted to the OSM as public information, and subject

- to access via the Freedom of Information Act (FOIA) and Privacy Act, unless otherwise

exempt or requested as being “confidential” by the project proponents or Cooperating
Agencies and consistent with FOIA, Privacy Act, or other applicable statutory, standards
and requirements. Such “confidential” information shall be clearly marked as'such by
the project proponents or Cooperating Agencies to facilitate its segregation and
protection against disclosure.
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Working with the cooperating agencies to ensure that the EIS content is consistent with

* specific program and agency requirements, thus allowing all agencies the ability to issue

either a joint Record of Decision or a separate Record of Decision for their agency’s
actions associated with the project.

In addition, OSM will act as the Federal lead agency for the purpose of complying with Section
106 of the National Historic Preservation Act (NHPA), and Section 7 of the Endangered Species

Act.

3. 2 COOPERATING AGENCIES’ RESPONSIBILITIES

The cooperating agencies are responS|ble for the following:

Providing a point of contact for coordinating activities agreed upon in the MOU.

Cooperating with efforts of OSM pursuant to this MOU and devoting appropriate staff
resources to the scoping and Draft EIS preparation efforts. At the discretion of the
agency, granting applicable permits or rights-of-way to obtain enwronmentai and other
information needed to develop the EIS. _

e Datermining whether the ElS is. adequate for assessing _potential impacts, making a -

decision on whether to issue authorization, and identifying adequate mitigatlng'
measures to minimize potential impacts of the project to the extent practical

'Attendmg, or par’ucrpatlng via conference call, when possible, the .interdisciplinary team

meetings, which will be held in Denver, Farmington, or Aibuquerque

Strivmg to meet the schedule established by OSM in coordlnatlon W|th the cooperating
agencies (Attachment B).

Developing needed information and meeting due: dates assigned for producrng available
data needed for this process

Participating in the scoping and attending scoping meetings, to be held in New Mexico,
Colorado and Arizona.

Meeting due dates assigned for reviewing and providing comments on documents.

Assisting OSM in successfully fulfiling its role as Federal lead for National Historic

.Preservation Act (NHPA) Section 106 compliance by providing timely review, comments,

and execution of-a Programmatic Agreement for the protection of cultural resources.

Notifying the lead Federal agency of FOIA requests received.

Specific to the Navajo Nation, the Navajo Nation is responsible for the following:

Establishing a single point of contact for involved Navajo Nation offices for all matters
relating to the environmental analysis and EIS preparation.
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* Maintaining Navajo Nation’s official project case files, including the chronological list of -
case file documents that are provided to OSM.

e Ensuring that its review comments and those of'Navajo Nation Chaptefs and Townships
are adequately reflected in the EIS.

+  Working cooperatively with OSM to resolve any disputes that may develop over the
analysis and/or. recommendations provided by the Navajo Nation to OSM for the EIS.

Specific to the Hopi Tribe, the Hopi Tribe Nation is responsible for the following:

o Establishing a single point of contact for involved Hopi Tribe offices for all matters
relating to the environmental analysis and EIS preparation.

¢ Maintaining Hopi Tribe's official project'case files, including the chronological list of case‘
file documents that are provided to OSM. :

e Ensuring that its review comments and those . of local communities are adequately
reﬂected in the EIS.

——— e ——

. Workmg cooperatlvely W|th OSM to resolve any disputes that may “deveiop over tne——
analysis and/or recommendations provided by the Hopi Tribe to OSM for the EIS. l

Speciﬁc to the BIA, the BIA is responsible for the following:

* Being the lead review agency for review of baseline information, alternatives analysis,
impact analysis, including cumulative impacts, and any necessary impact mitigation
associated with: 1) approval of lease amendments; 2) all right-of-way renewal actions
including transmission lines crossing tnbal lands; and 3) coal combustion residue

disposal.
Specific to the BLM, the BLM is responsible for the following:

» Being the lead review agency for review of baseline information, alternatives analysis,
impact analysis, including cumulative impacts, and any necessary impact mitigation
associated with the proposed mining plan for the Navajo Pinabete Mine.

Specific to the USACE, the USACE is responsible for the following:

e Being the lead review agency for review of baseline information, alternatives analysis,
impacts analysis, including cumulative impacts, and any necessary impact mitigation
associated with Section 404 Clean Water Act permitting for the Navajo Pinabete Mine.

Specific to the FWS, the FWS is responsible for the following:

¢ Being the lead review agency for review of baseline information, alternatives analysis,
impacts analysis, including cumulative impacts, and any necessary impact mitigation
associated with the Fish and Wildlife Coordination Act (16 U.S.C. 661-667e); and the
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lead review agency for review of baseline information, alternatives analysis, impacts
analysis, including cumulative impacts, and any necessary avoidance and minimization
measures associated Endangered Species Act (ESA; 7 U.S.C. § 136, 16 U.S.C. § 1531

et seq.).

Specific to the NPS, the NPS is responsible for the following:

Working as a cooperating agency to ensure that impacts to national park resources and
values are properly analyzed and presented in the DEIS based on analyses performed
by the lead agency and other available data. If the NPS determines that direct, indirect
or cumulative impacts could result to national park resources and other values, the NPS
will work with the lead agency and other cooperators in developing strategies to mitigate

those impacts and to monitor the effectiveness of those measures. National park-

resources and values of concern include park air quality, air quality related values (like
visibility), wildlife, water resources, night skies, geologic resources, soils, natural sounds,
and cultural resources. Under the NPS Organic Act and other statutes, like the Clean
Air Act and the Surface Mining Control and Reclamation Act, special protections attach
to units of the National Park System. The NPS will alert the lead agency if it appears that
the project could trigger the park protection provisions of these statutes, including the
section 522(e) prohibitions of the Surface Mining Control and Reclamation Act.

3.3 ADMINISTRATION

Modifications to this MOU may be proposed by the OSM or the cooperating agencies,
and will become effective upon the mutual agreement of all participants in the MOU.
Changes to this MOU must be initialed and dated on each replacement ‘page by an
authorized ofﬂcnal of each agency. . .

Any party may withdraw from this MOU after thirty (30) days written notlce to the other
parties of the intention to do so.

v

‘Nothing in this agreement will be construed as limiting or affecting in any way the

authority or responsibility of the lead or cooperating agencies to perform within their
authority. Nothing in this MOU shall require any of the Parties to perform beyond its

respective authority.

Specific to USEPA, under Section 309.0f the Clean Air Act, USEPA pubiicly evaluates

the completeness and adequacy of EISs prepared by other Federal agencies and, if it
finds a proposed project environmentally unsatisfactory. from the standpoint of public
health or welfare, or environmental quality, refers the matter to the Council on
Environmental Quality. Participation in this MOU. does not abridge this- right to

“independent review of the Draft and Final EISs by USEPA, pursuant to their authority

under NEPA and Section 309 of the Clean Air Act.

This MOU will become effective upon the signature date of all participants.
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This MOU is not intended to, and does not create, any right, benefit, or trust
responsibility, substantive or procedural, enforceable at law or equity, by a party against
the United States, its agencies, its officers, or any person.

Each participant retains all immunities and defenses prov1ded by law with respect to-any

action based on or occurring as a result of this MOU.
Participation in this MOU does not imply endorsement of the proposed project.

If a disagreement should develop between the participants of this MOU, or between the

signatories and any cooperating agency that is not a signatory to this MOU, all parties

shall make good faith efforts to expeditiously attempt to resolve the disagreement so as
to avoid delay in preparing the EIS and, consequently, delay in the project. If a dispute
arises, the MOU participants agree to meet and confer within ten (10) calendar days of
notification by the aggrieved participant. _

The Cooperators acknowledge that any information furnished to any other Party under
this instrument may become part of the administrative record. Likewise, information
furnished to other Parties may be subject to the requirements of FOIA, or equivalent
tribal open records laws, and other Federal or Tribal statutes. Consistent with applicable

=law., the Cooperators agree not to release these materials to individuals other than the

partICIpants to this MOU. In the event a release of materials is Tequired Under Federaior
Tribal law, the releasing party agrees to provide advance notice to the party who
provided the material.

The participants agree not to utilize any individual or - organization for activities
undertaken under this MOU, including officials, employees, or third party contractors,
having a direct financial interest in the outcome of the proposed project. This instrument
in no way restricts the MOU participants from participating in similar activities with other
public or private agenc1es organizations, and individuals.

During the performance of this MOU, the lead and cooperating Federal agencies agree
to abide by the terms of Executive Order 11246 on nondiscrimination and will not
discriminate against any person because of race, color, religion, sex, or national origin.

This MOU cannot be used to obligate or commit funds in excess of authorization and
approprlatlons available or as the basis for the transfer of funds. All prowsmns in this
MOU are subject to the availability of funds.

The MOU will expire upon the issuance of the NOA for the FEIS in the Federal Register.

~ Parties may renew the MOU upon the written agreement of all willing pérties.
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SIGNATURES

FOR Office of Surface Mining Reclamation and Enforcement

Alien D. Klein, Regional Director, Western Region

Date

10

Memorandum of Understanding, Navajo Pinabete Mine Permit Application,
the Four Corners Power Plant Lease Agreement Approval, and other
Associated Actions Environmental impact Statement -



FOR Bureau of Indian Affairs
Navajo Regional Office

Sharon Pinto, Regional Director
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FOR Bureau of Indian Affairs
Western Regional Office

Bryan Bowker, Regional Director o Date
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FOR Navajo Nation

Honorable Ben Shelly, President ' Date
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FOR Hopi Tribe

Honorable LeRoy-N. Shingoitewa, Chairman
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FOR Bureau of Land Management
New Mexico State Office

Jesse Juen, State Director Date
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FOR US Army Corps of Engineers
| Albuguerque District

‘ Antoinette R. Gant
Lieutenant Colonel, U.S. Army
District Commander
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FOR Fish and Wildlife Service
New Mexico Ecological Services Office

Wally Murphy
NMESFO Field Supervisor

Date
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FOR National Park Service
Intermountain Region

/|
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ATTACHMENT A |
LIST OF PARTICIPANTS — NAVAJO PINABETE MINE-FOUR CORNERS POWER PLANT

EIS

Office of Surface Mining Reclamation and Enforcement

Marcelo Calle (EIS Coordinator), and Rick Wllllamson (overall EIS Manager)
Indian Programs Branch ,
Program Support Division, Western Region

1999 Broadway, Suite 3320 ‘

Denver, Colorado 80202

Marcelo: 303-293-5035 (mcalle@osmre.gov)

Rick: 303-293-5047 (rlwilliamson@osmre.gov)

Bureau of Indian Affairs, Navajo Region
Harrilene Yazzie, Regional NEPA Coordinator
P.O. Box 1060

Gallup, New Mexico 87301

Street: 301 W. Hill Street

Gallup, New Mexico 87305

505-863-8287 (Direct)

505-863-8369 (Fax) -

Harrilene.Yazzie@bia.gov

o R e —
P —— —_——

Bureau of Indian Affairs, Western Region
Amy Heuslein, Branch Chief and

Regional Environmental Protection Offlcer
Bureau of Indian Affairs

Western Region

Environmental Quality Services

~ 2600 North Central Avenue

12th Floor, Suite 210

Phoenix, AZ 85004

(602) 379-6750 Ext. 1257 (Direct)
(602) 379-3833 (Fax)

(480) 213-4386 (Cell)
amy.heuslein@bia.gov

Bureau of Indian Affairs, Western Region (Alternate)
Garry Cantley, Regional Archeologist

Environmental Quality Services

2600 North Central Avenue

12" Floor, Suite 210

Phoenix, AZ 85004

(602) 379-6750 Ext. 1256 (Direct) -

(602) 379-3833 (Fax)

(602) 418-8503 (Cell)

garry.cantley@bia.gov
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Bureau of Indian Affairs, Hopi Agency (Western Region Alternate)
Gilbert Becenti, Natural Resource Specialist

P.O. Box 158

Keams Canyon, AZ 86034

- (928)738-2228 (Main #) -

(928) 738-3240 Ext. 233 (Direct)

gilbert.becenti@bia.gov

The Navajo Nation

Office of the President and Vice President
Michele Morris, Executive Staff ASS|stant
P.O. Box 7440

Window Rock, AZ 86515

Street: OPVP, Tribal Hill Blvd

* Window Rock, Arizona 86515
928-871-6028(phone) -

928-871-4125(fax)

mimorris@navajo-nsn.gov

Navajo Nation Department of Justice
Harrison Tsosie, Attorney General

Navajo- Nation Department of Just|ce
Post Office Box 2010

Window Rock, Arizona 86515 :
For FedEx Address Inciude: Old BIA Club Building after box number
928-871-6345 (Phone)

-'982-871-6177 (Fax)

htsosie@nndoj.org

Navajo Nation Environmental Protection Agency
~ Stephen B. Etsitty, Executive Dlrector
P.O. Box 339
Window Rock, AZ 86515
Street: NNEPA, Bldg. No 2695, WR Blvd
Window Rock, Arizona 86515
928-871-7692(phone)
928-871-7996(fax) - \
stephenbetsitty@navajo-nsn.gov

Navajo Nation, Division of Natural Resources
Frederick H. White, Executive Director
P.O. Box 9000
Window Rock, Arizona 86515
. Street: Executive Office Bldg. #W008- 025
Window Rock Bivd.
Window Rock, Arizona 86515
928-871-6592 (Direct)
928-871-7040 (Fax)
frederickhwhite@frontiernet.net
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Hopi Tribe

Clayton Honyumptewa, Manager

Hopi Department of Natural Resources
P.O. Box 123

Kykotsmovi, AZ 86039

928-734-3601
chonyumptewa@hopi.nsn.us

Bureau of Land Management, Farmington Field Office
Joe Galuzzi or Shannon Hoefeler

Bureau of Land Management

Farmington Field office

1235 La Plata Highway, Suite A

Farmington, NM 87401 :
jgaluzz@blm.gov, 505-599-8930, 505-599-8998 FAX
shoefele@bim.gov, 505-599-6372, 505-599-8998 FAX

Bureau of Land Management, New Mexico State Office
Powell King, Mining Engineer ‘ :

- 1475 Rodeo Road

Santa Fe, NM 87505~ -
505-438-7464

505-438-7456 fax

pking@nm.bim.gov

U.S. Army Corps of Engineers
Deanna L. Cummings '
Regulatory Project Manager

US Army Corps of Engineers
Albuguerque District

Regulatory Division

- 4101 Jefferson Plaza NE

Albuquerque, NM 87109

_Deanna.L.Cummings@usace.army.mil

505-342-3280 office
505-344-1514 fax

Fish and Wildlife Service, New Mexico Ecological Services Office
Sharon Whitmore
Assistant Director

~ San Juan River Recovery implementation Program

New Mexico Ecological Services Field Office
United States Fish and Wildlife Service
2105 Osuna Road NE
Albuquerque, NM 87113
505-761-4753 office
505-346-2535 fax
Sharon_whitmore@fws.gov
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National Park Service, Intermountain Region

John Reber

Physical Resources Program Manager and Regional Energy Coordlnator
National Park Service

Intermountain Regional Office -

12795 W. Alamdea Pkwy.

Lakewood, CO 80228

303-969-2418 office

303-969-2717 fax

john_reber@nps.gov
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ATTACHMENT B~
ESTIMATED SCHEDULE

Milestone

EIS contractor selected .

NOI published in Federal Register

Public scoping period begins

Public scoping period ends

PDEIS submitted to OSM for review/comment
OSM/Céoperating Agency Review of PDEIS ends
NOA for DEIS in Federal Registér

Public comment period ends

PFEIS submitted to OSM

OSM/Cooperating Agency Review of PFEIS ends
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July 2012

July 2012

September 2012

January 2013.

May 2013
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February 2014
July 2014
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United States Department of the Interior

OFFICE OF SURFACE MINING
RECLAMATION AND ENFORCEMENT
Western Region Office
1999 Broadway, Suite 3320
Denver, CO 80202-3050

NM-0042-A-8-01
January 15, 2014

Mr. David Sire

United States Department of the Interior

Office of the Secretary

Office of Environmental Policy and Compliance
1849 C Street, NW - MS 2462 MIB
Washington, DC 20240

RE: Four Corners Power Plant and Navajo Mine Energy Project Preliminary Draft
Environmental Impact Statement for Your Review

Dear Mr. Sire:

Per Mr. Stephen R. Spencer’s request please find enclosed one (1) CD-ROM containing the
Preliminary Draft Environmental Impact Statement (PDEIS) for the Four Corners Power Plant
and Navajo Mine Energy Project. The Office of Surface Mining Reclamation and Enforcement
(OSM) is submitting this document for your review prior to publication of the Draft EIS. If you
would like to see specific supporting information or referenced documents used to prepare the
PDEIS, they will be made available upon request.

Please submit your comments on the PDEIS and all requests for supporting information or
referenced documents to Marcelo Calle (mcalle@osmre,gov) on or before February 7, 2014. All
comments on the PDEIS should be submitted using the PDEIS Review Comment Form included
on the CD-ROM.

Sincerely,

g Ll

Marcelo Calle

Office of Surface Mining Reclamation and Enforcement
1999 Broadway, Suite 3320

Denver, Colorado 80202

Cc: Mr. Stephen R. Spencer, DOI - OEPC



Mr. Stephen R. Spencer

Regional Environmental Officer

Office of Environmental Policy and Compliance
U.S. Department of the Interior

1001 Indian School Road NW, Suite 348
Albuquerque, NM 87104



MEMORANDUM OF UNDERSTANDING
BETWEEN '

OFFICE OF SURFACE MINING RECLAMATION AND ENFORCEMENT
- BUREAU OF INDIAN AFFAIRS
NAVAJO NATION
HOPI TRIBE
BUREAU OF LAND MANAGEMENT
NATIONAL PARK SERVICE

FISH AND WILDLIFE SERVICE

U.S. ARMY CORPS OF ENGINEERS

FOR THE
Navajo Pinabete Mine Permit Application, the Four Corners Power Plant Lease

Agreement Approval, and other Associated Actions
Environmental Impact Statement

Date




FOR Bureau of Indian Affairs
Western Regional Office

ey 2

ryari Bowker, Regional Director
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THE NAVAJO NATION IB{EI;(J E&E}Iﬁ

March 20, 2012

Secretary Ken Salazar
Department of the Interior
1849 C Street, N.W.
Washington DC 20240

Dear Secretary Salazar,

The Navajo Nation has worked extensively with the Arizona Power Service (APS) and BHP
Navajo Coal Company (BNCC) to maintain the operation of both the Four Corners Power Plant
near Fuitland, New Mexico, and the Navajo Mine near Waterflow, New Mexico. The three
parties have been working to renew the power plant’s leases and expand the mine’s operations so
that power generation can continue after 2016. This effort will require the approval of several
complicated federal, state, and tribal approvals as well as detailed environmental and historic and
cultural preservation studies. It is the parties strong belief that the best path forward to expedite
this approval process would be the creation of a task force within the Department of the Interior.

The continued operation of both facilities is essential to the Navajo Nation as they represent
nearly 32 percent of the Navajo Nation’s general fund and over a thousand well paying Navajo
Jobs. In this era of decreasing federal budgets, the loss of such a large portion of the Navajo
Nation’s general fund cannot be replaced. Likewise with the Nation’s unemployment rate
hovering around 55 percent, the loss of these Navajo jobs would devastate our fragile
economy. Timely progress towards completing the approval process will ensure the preservation
of services to the Navajo People.

The parties need seven permits and approvals for the facilities to continue operation from the
Bureau of Indian Affairs, the Office of Surface Mining, the Bureau of Land Management, the
Environmental Protection Agency, the Army Corps of Engineers, the Fish and Wildlife Service.
To assure the continuous, uninterrupted operation of the Navajo Mine and the Four Corners
Power Plant, all federal permits and environmental, wildlife, and cultural reviews and
consultations will need to be completed by January 2015.

I am available to meet at your convenience to discuss these matters and how we can best expedite
these approvals.

Respectfully,
Ben Shelly, President Q
THE NAVAJO NATIO

CC: David Hayes, Interior Department Deputy Secretary
U.S. Department of the Interior



THE SECRETARY OF THE INTERIOR
WASHINGTON

JUN 07 2012

The Honorable Ben Shelly
President, Navajo Nation
Window Rock, Arizona 86513

Dear President Shelly:

Thank you for your letter of March 20, 2012, regarding the renewal of the site lease for the Four
Corners Power Plant and expansion of the Navajo Mine so that power generation can continue at
the Four Corners Power Plant beyond 2016. We understand the economic importance of the
continued operation of these facilities to the Navajo Nation.

As you know, the Office of Surface Mining Reclamation and Enforcement has received an
application for the proposed Pinabete Permit Area of the Navajo Mine, which will supply coal to
the Four Corners Power Plant beyond 2016. The Bureau of Indian Affairs (BIA) also has
received Lease Amendment 3, which extends the Power Plant’s site lease until 2041. Both of
these actions require preparation of an Environmental Impact Statement. We are beginning that
Environmental Impact Statement (EIS) process, and have decided to prepare one EIS for the two
actions. The OSM will be the lead agency for preparation of the EIS. Cooperating agencies
currently include the Navajo Nation, the BIA, the Bureau of Land Management, the U.S. Fish
and Wildlife Service, the National Park Service, the U.S. Army Corps of Engineers, and the
Environmental Protection Agency. We anticipate completing the EIS by the end of 2014.

We appreciate the fact that seven regulatory actions involving multiple agencies for the facilities
will be required to ensure the uninterrupted operation of the Mine and Power Plant. As Deputy
Secretary David J. Hayes emphasized during his meeting with you on April 27, the Department
is committed to coordinating these actions in an efficient and timely manner. In response to your
specific request that we form a task force to expedite the decision making process, I am
proposing that we build on the Department’s cooperating agency team structure currently in
place in that region. The proposed task force will be composed of the OSM Regional Director,
who would serve as the task force lead, the BIA Navajo Regional Director, the BLM State
Director, the FWS Regional Director, possibly the National Park Service, and the DOI Office of
Environmental Policy and Compliance Regional Environmental Officer in Albuquerque. We
also will invite the USACE office in Albuquerque and the EPA lead for Indian lands from
Region IX in San Francisco to participate on the task force. This structure will provide an eight
person task force representing Department regional leadership and other involved Federal
agencies to address project timelines and issues requiring resolution. As necessary, the
Department’s Regional Solicitor will assist the task force.



While the regional task force will have primary responsibility for coordinating among the
various governmental entities involved, I will be looking to the Director of OSM to have overall
responsibility for ensuring timely project completion, including monitoring the progress of the
task force and providing Deputy Secretary Hayes and me with ongoing status reports regarding
this important project.

I am confident that this structure will address your concerns regarding the need for timely
decision making for the many actions in front of us. We agree that this project is a very
important one, and we look forward to continuing to work with you and your team on a
government-to-government basis as we move forward.

Sincerely,

Ko, Sefga.

Ken Salazar
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March 20, 2012

Secretary Ken Salazar
Department of the Interior
1849 C Street, N.W.
Washington DC 20240

Dear Secretary Salazar,

The Navajo Nation has worked extensively with the Arizona Power Service (APS) and BHP
Navajo Coal Company (BNCC) to maintain the operation of both the Four Corners Power Plant
near Fuitland, New Mexico, and the Navajo Mine near Waterflow, New Mexico. The three
parties have been working to renew the power plant’s leases and expand the mine’s operations so
that power generation can continue after 2016. This effort will require the approval of several
complicated federal, state, and tribal approvals as well as detailed environmental and historic and
cultural preservation studies. It is the parties strong belief that the best path forward to expedite
this approval process would be the creation of a task force within the Department of the Interior.

The continued operation of both facilities is essential to the Navajo Nation as they represent
nearly 32 percent of the Navajo Nation’s general fund and over a thousand well paying Navajo
Jobs. In this era of decreasing federal budgets, the loss of such a large portion of the Navajo
Nation’s general fund cannot be replaced. Likewise with the Nation’s unemployment rate
hovering around 55 percent, the loss of these Navajo jobs would devastate our fragile
economy. Timely progress towards completing the approval process will ensure the preservation
of services to the Navajo People.

The parties need seven permits and approvals for the facilities to continue operation from the
Bureau of Indian Affairs, the Office of Surface Mining, the Bureau of Land Management, the
Environmental Protection Agency, the Army Corps of Engineers, the Fish and Wildlife Service.
To assure the continuous, uninterrupted operation of the Navajo Mine and the Four Corners
Power Plant, all federal permits and environmental, wildlife, and cultural reviews and
consultations will need to be completed by January 2015.

I am available to meet at your convenience to discuss these matters and how we can best expedite
these approvals.

Respectfully,
Ben Shelly, President Q
THE NAVAJO NATIO

CC: David Hayes, Interior Department Deputy Secretary
U.S. Department of the Interior



THE SECRETARY OF THE INTERIOR
WASHINGTON

JUN 07 2012

The Honorable Ben Shelly
President, Navajo Nation
Window Rock, Arizona 86513

Dear President Shelly:

Thank you for your letter of March 20, 2012, regarding the renewal of the site lease for the Four
Corners Power Plant and expansion of the Navajo Mine so that power generation can continue at
the Four Corners Power Plant beyond 2016. We understand the economic importance of the
continued operation of these facilities to the Navajo Nation.

As you know, the Office of Surface Mining Reclamation and Enforcement has received an
application for the proposed Pinabete Permit Area of the Navajo Mine, which will supply coal to
the Four Corners Power Plant beyond 2016. The Bureau of Indian Affairs (BIA) also has
received Lease Amendment 3, which extends the Power Plant’s site lease until 2041. Both of
these actions require preparation of an Environmental Impact Statement. We are beginning that
Environmental Impact Statement (EIS) process, and have decided to prepare one EIS for the two
actions. The OSM will be the lead agency for preparation of the EIS. Cooperating agencies
currently include the Navajo Nation, the BIA, the Bureau of Land Management, the U.S. Fish
and Wildlife Service, the National Park Service, the U.S. Army Corps of Engineers, and the
Environmental Protection Agency. We anticipate completing the EIS by the end of 2014.

We appreciate the fact that seven regulatory actions involving multiple agencies for the facilities
will be required to ensure the uninterrupted operation of the Mine and Power Plant. As Deputy
Secretary David J. Hayes emphasized during his meeting with you on April 27, the Department
is committed to coordinating these actions in an efficient and timely manner. In response to your
specific request that we form a task force to expedite the decision making process, I am
proposing that we build on the Department’s cooperating agency team structure currently in
place in that region. The proposed task force will be composed of the OSM Regional Director,
who would serve as the task force lead, the BIA Navajo Regional Director, the BLM State
Director, the FWS Regional Director, possibly the National Park Service, and the DOI Office of
Environmental Policy and Compliance Regional Environmental Officer in Albuquerque. We
also will invite the USACE office in Albuquerque and the EPA lead for Indian lands from
Region IX in San Francisco to participate on the task force. This structure will provide an eight
person task force representing Department regional leadership and other involved Federal
agencies to address project timelines and issues requiring resolution. As necessary, the
Department’s Regional Solicitor will assist the task force.



While the regional task force will have primary responsibility for coordinating among the
various governmental entities involved, I will be looking to the Director of OSM to have overall
responsibility for ensuring timely project completion, including monitoring the progress of the
task force and providing Deputy Secretary Hayes and me with ongoing status reports regarding
this important project.

I am confident that this structure will address your concerns regarding the need for timely
decision making for the many actions in front of us. We agree that this project is a very
important one, and we look forward to continuing to work with you and your team on a
government-to-government basis as we move forward.

Sincerely,
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FOR Bureau of Indian Affairs
Navajo Regional Office

T 1 e [ 3012
Sharon Pinto, Regional Director Date
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United States Department of the Interior

OFFICE OF SURFACE MINING
Reclamation and Enforcement
Western Region Office
1999 Broadway, Suite 3320 U.S. Dept.
Denver, CO 80202-3050 Ep

>
YancH 3 ®>

July 27, 2012

Regional Envirenmental G4fis
Dear Sir or Madam: Albuquerque, New Me¥es -

SUBJECT: PREPARATION OF ENVIRONMENTAL IMPACT STATEMENT (EIS)
FOR THE FOUR CORNERS POWER PLANT AND NAVAJO MINE
ENERGY PROJECT

This letter is to inform you that the Office of Surface
Mining Reclamation and Enforcement (OSM), Western Region,
Denver, Colo., is preparing an Environmental Impact Statement
(EIS) to evaluate potential environmental impacts from continued
operation of the Four Corners Power Plant, rights-of-way
renewals for associated transmission lines, renewal of the
Navajo Mine Permit in 2014, and a proposed new mine permit area
within the existing Navajo Mine Lease area.

In accordance with the National Environmental Policy Act of
1969, OSM and cooperating agencies will evaluate the
environmental impacts associated with the following proposed
actions:

e Power Plant Lease Amendment - Arizona Public Service
recently executed a lease amendment with the Navajo Nation
to extend the term of the lease for the Four Corners Power
Plant to 2041. Environmental impacts from this lease
amendment will be analyzed.

¢ Energy Transmission Lines - Transmission lines directly
connected to the power plant and owned by Arizona Public
Service and Public Service Company of New Mexico require
rights-of-way renewals. Environmental impacts from the
renewal of rights-of-way permits will be analyzed.




e Navajo Mine 2014 Permit Renewal - OSM expects BHP Navajo
Coal Company to submit a renewal application in 2014 for
its existing Navajo Mine Surface Mining Control and
Reclamation Act (SMCRA) Permit No. NMOOO3F. The EIS will
therefore also analyze impacts of the 2014 renewal
application action.

¢ New Coal Mine Area - BHP Navajo Coal Company is proposing
to develop a new mine area, referred to as the Pinabete
Mine Permit area, within its existing Navajo Mine Lease to
supply coal to the power plant for up to 25 years,
beginning July 2016. Environmental impacts from the
proposed mine area will be analyzed.

The purpose of the proposed actioneg ig to facilitate ongoing
operations at the Four Corners Power Plant and on BHP Navajo
Coal Company'’'s Navajo Mine Lease to provide long-term, reliable,
continuous and uninterrupted base load electrical power to
customers in the southwestern United States using a reliable and
readily available fuel source. The proposed actions would comply
with tribal trust responsibilities to support economic
opportunities on Navajo Nation and Hopi tribal trust lands and
to help provide for economic development of the Navajo Nation
and Hopi Tribe through lease and right-of-way revenues,
royalties, tribal taxes and jobks. The EIS will address the
direct, indirect, and cumulative impacts of these connected and
other actions at the Four Corners Power Plant, the proposed
Pinabete Mine Permit area, and the existing Navajo Mine Permit
area, including any other connected federal actions relating to
operations on the Navajo Mine Lease and at the Four Corners
Power Plant.

Environmental issues to be addressed in the EIS include, but
are not limited to, the following resource areas: threatened and
endangered species, air quality and climate change, surface and
ground water quality, environmental justice, cultural and
historic resources, biological resources, visual resources,
public health, socioeconomics, and noise and vibration.

Cooperating agencies for the development of the EIS include
the Bureau of Indian Affairs, Navajo Nation, Hopi Tribe, Bureau




of Land Management, U.S. Environmental Protection Agency, U.S.
Fish and Wildlife Service, U.S. Army Corps of Engineers, and
National Park Service.

Compliance with the National Environmental Policy Act,
National Historic Preservation Act, and Endangered Species Act
obligations will be accompanied by compliance with other
applicable requirements of, without limitation, the Indian
Business Site Leasing Act, the General Right-of-Way Act of 1948,
the Surface Mining Control and Reclamation Act, the Clean Water
Act, the Clean Air Act, the Native American CGraves Protection
and Repatriation Act, and Executive Orders relating to
Environmental Justice, Sacred Sites, and Tribal Consultation,
and related laws and regulations.

The public is encouraged to submit written comments through
Sept. 17, 2012. OSM is holding nine open house scoping meetings
to support an early and open public involvement process for
determining the scope of issues to be addressed in the EIS.
Open house scoping meetings will inform the public of the
proposed actions and give community members an opportunity to
submit comments. Input from the public will be used to help
identify environmental issues to be analyzed in the EIS and will
help OSM make a well-informed decision on the proposed actions.
This scoping will also satisfy the public involvement and
noticing requirement for Section 106 of the National Historic
Preservation Act.

Members of the public may arrive at any time during each open
house scoping meeting. Project team members will be available to
provide information and answer questions about the proposed
actions. Navajo and Hopili interpreters will be present at the
open house scoping meetings on the Navajo and Hopi Reservations
noted below. The open house scoping meeting schedule is as
follows:

Hotevilla, AZ: - Hopi interpreters available

Thursday, Aug. 9, 3 to 7 p.m.

Hotevilla Village (Hotevilla Youth and Elderly Center)},
Auditorium

1 Main St., Hotevilla, AZ 86030




Cortez, CO:

Friday, Aug. 10, 5 to 9 p.m.

Montezuma-Cortez High School, The Commons Area
206 W. Seventh St., Cortez, CO 81321

Burnham, NM: - Navajo interpreters available

Saturday, Aug. 11, 9 a.m. to 1 p.m.

Tiis Tsoh Sikaad (Burnham) Chapter House, Large Meeting Room
12 miles east of U.S. 491 on Navajo Route 5, and half-mile
south on Navajo Route 5080

Nenahnezad, NM: - Navajo interpreters available

Monday, Aug. 13, 5 to 9 p.m.

Nenahnezad Chapter House, Multipurpose Hall

County Road 6675, Navajo Route 365, Fruitland, NM 87416

Farmington, NM:

Tuesday, Aug. 14, 5 to 9 p.m.

Farmington Civic Center, Exhibition Hall 2
200 W. Arrington St., Farmington, NM 87401

Shiprock, NM: - Navajo interpreters available
Wednesday, Aug. 15, 5 to 9 p.m.

Shiprock High School, Commons

Highway 64 W, Shiprock, NM 87420

Durango, CO:

Thursday, Aug. 16, 4 to 8 p.m.

Durango Public Library, Program Room 1
1900 E. Third Ave., Durango, CO 81301

Window Rock, AZ: - Navajo interpreters available
Friday, Aug. 17, 5 to 9 p.m.

Navajo Nation Museum, Resource Room

Highway 264, Postal Loop Road, Window Rock, AZ 86515

Albuquerque, NM:

Saturday, Aug. 18, 11 a.m. to 3 p.m.

Indian Pueblo Cultural Center, Silver and Turquoise Room
2401 12th St. NW, Albuquerque, NM 87104

Regardless of whether you are able to participate in the open
house scoping meetings, you may send written comments via postal
mail, hand delivery or courier to:




Mr. Marcelo Calle

OSM Western Region

1999 Broadway, Suite 3320
Denver, CO 80202-3050

You may also email your written comments to
FCPPNavajoEnergyEIS@osmre.gov. All comments must be postmarked
or received by the end of the comment period on Sept. 17, 2012,
to be considered in the development of the Draft EIS.

For more information, please visit the project website at
http://www.wrcc.osmre.gov/FCPPEIS.shtm or call Marcelo Calle,
OSM EIS Coordinator, at 303-293-5035.

Sincerely,

S A Ctte

Marcelo Calle
EIS Coordinator

Enclosure: Four Corners Power Plant and Navajo Mine Energy
Project Area Maps (two pages)




Enclosure: Four Corners Power Plant and Navajo Mine Energy
Project Area Maps




Enclosure (continued): Four Corners Power Plant and Navajo Mine
Energy Project Area Maps
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P.0, 52025 » PAB232 John F, Sullivan

Phoenix, AZ 85072-2025 Assoclate General Manager
{602} 236-5812 and Chief Resources Executive
Fax (602} 683-0963
e-mail: john.sullivan@srpnet.com

July 20, 2012

The Honorable Ken Salazar
Secretary of the Interior
1849 C Street, NW
Washington, DC 20240

Re: Navajo Project NEPA and ESA Compliance
Dear Secretary Salazar,

The purpose of this letter is to request that the Department of Interior initiate compliance
under the National Environmental Policy Act (NEPA), the Endangered Species Act (ESA), and
other federal environmental laws, as applicable, as soon as possible with respect to the numerous
federal actions that will be needed to enable operation of the Navajo Generating Station (NGS)
and related facilities (collectively, the Navajo Project) past December 23, 2019. Preliminary lists
of federal actions and agencies likely to be involved are provided in Attachment A,

Due to the large number of federal actions and agencies that will be part of the process, as
well as the need for careful coordination with the Navajo Nation, Hopi Tribe, and other
stakeholders, we anticipate that it will take a number of years to complete the NEPA and ESA
compliance processes. Further, in light of recent experience with the Kayenta Mine and other
coal mines and power plants in the region, we anticipate that legal challenges may follow,
Therefore, in order for the Navajo Project participants to factor the results of NEPA and ESA
compliance into the many other decisions and commitments required to operate the Navajo
Project b