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Case Summary

Although two of the appellants had not established good cause for their untimely requests for LEO coverage, remand
was warranted on the issues of whether the other two appellants were unaware of their LEO status within the six-month
period or prevented by cause beyond their control from timely requesting a change in their status .

Although two of the appellants had not established good cause for their untimely requests for LEO coverage, remand
was warranted on the issues of whether the other two appellants were unaware of their LEO status or prevented from
making a timely request. The appellants, Police Officers, had requested coverage in the Law Enforcement Officer
Retirement system . The agency denied the requests as untimely filed, and the appellants appealed . After the AJ
dismissed the appeals for lack of jurisdiction, the appellants petitioned for review, asserting that they established good
cause for their belated request for LEO coverage because they were unaware that they could request LEO coverage and
then made their requests promptly after discovering that such requests could, in fact, be made . The Board observed that
it was undisputed that the appellants requested determinations of their status after the requisite six-month periods . The
Board found that two of the appellants, who were actually aware of their status when they began their service with the
agency, had not established good cause for the untimely requests . The Board concluded that the agency had correctly
held that these appellants' requests were untimely . As for the other two appellants, the Board found that remand was
warranted on the issues of whether they were unaware of their LEO status within the six-month period, or prevented by
cause beyond their control from timely requesting a change in their status .

Judge / Administrative Officer

Before: Erdreich, Chairman ; Slavet, Vice Chair; Marshall, Member

Full Text
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Opinion and Order

The appellants petition for review of the initial decision, issued October 10, 1997, that dismissed their appeals for lack of
jurisdiction . For the reasons set forth below, the Board GRANTS the appellants' petition, VACATES the initial decision as
it pertains to all four appellants, SUSTAINS the agency's decisions with respect to appellants Mahoney and Thompson,
and REMANDS the appeals of appellants Lafferty and Hardy for further adjudication .

Background
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The appellants are all Police Officers at the agency's Medical Center in Lexington, Kentucky, who requested coverage in
the Law Enforcement Officer (LEO) Retirement system . They all made written requests for coverage, and the director of
the Lexington Medical Center, who had been delegated to decide the appellants' requests, denied them as untimely filed .
She found that requests for LEO credit must be made within six months after entering into the position in question, or
within six months after any significant change in the position, that the appellants had all occupied their current police
officer positions for more than six months, that there had been no significant change in their duties in the six-month
period preceding their formal transfer applications, that they should have known that they did not have LEO status, and
that they were not prevented by circumstances beyond their control from timely requesting determinations that their
official status be reviewed and changed . Mahoney Appeal File, Tab 8, subtab 4h ; Lafferty Appeal File, Tab 4, subtab 4g ;
Hardy Appeal File, Tab 4, subtab 4j, Thompson Appeal File, Tab 4, subtab 4i .

The appellants appealed these determinations to the Board's Central Regional Office . The administrative judge informed
them that a question existed regarding the Board's jurisdiction over their appeals . She explained that, under 5 C .F.R. §
842 .804(c), they were required to have applied for LEO coverage within six months after they entered into their positions,
or within six months after any significant change in their positions, and that the Board does not have jurisdiction to review
the merits of an LEO credit request when the application is made beyond that six-month period . She, therefore, ordered
them to submit evidence and argument showing that they were unaware that they were not included in the LEO
retirement system, that they were prevented by circumstances beyond their control from requesting that their status be
changed, or that they applied for the change within six months of a significant change in their positions . Mahoney Appeal
File, Tab 3 ; Lafferty Appeal File, Tab 5 ; Hardy Appeal File, Tab 5 ; Thompson Appeal File, Tab 5 .

Upon considering the appellants' claims that they filed their formal transfer requests within six months after learning that
they may have been entitled to LEO status, and their requests for hearings on these matters, the administrative judge
consolidated the appeals, found that the appellants presented non-frivolous allegations of jurisdiction, and scheduled the
matters for a hearing . Mahoney Appeal File, Tabs 12, 13 .

Prior to the hearing, however, the appellants and the agency agreed to several stipulations and the appellants withdrew
their hearing requests . The stipulations were that the agency did not inform the appellants of the LEO request
procedures during the first six months of their employment with the medical center, that the appellants knew they were
covered by FERS at the time they were employed, that they were unaware that they could request LEO coverage or of
the procedures for doing so during the time at issue, and that the appellants requested LEO coverage within six months
after learning of the LEO coverage procedures from an agency official . Mahoney Appeal File, Tab 25 .

The administrative judge then dismissed the appeals for lack of jurisdiction, finding that appellants Mahoney and
Thompson, who had prior service under the LEO retirement system, were aware that their Police Officer positions were
not included in the LEO retirement system when they were hired, and that they discussed this status with agency officials
who informed them that they would be in FERS rather than the LEO system . She further found that the agency had no
obligation to notify them about their right to appeal their non-LEO status, and no duty to inform them of the time limit for
such an appeal . With respect to appellants Lafferty and Hardy, she found that, although they lacked experience
regarding the LEO retirement system, the information on their forms SF-50 should have put them on notice that there
was another retirement system for LEOs, and that there were no circumstances beyond their control preventing them
from timely applying for transfer to the LEO system .

In their petition for review, the appellants assert that they established good cause for their belated request for LEO
coverage because they were unaware that they could request LEO coverage and then made their requests promptly
after discovering that such requests could, in fact, be made .

Analysis

If an employee is in a position that is not subject to the higher withholding rate applicable to LEOs, he must generally
seek, formally and in writing, a determination from the employing agency that his position is properly covered by the
higher withholding rate . 5 C.F.R . § 842.804.(c) . If the employee does not seek such a determination within six months
after entering the position, or after any significant change in the position, the agency head's determination that the
service was not so covered at the time of the service is presumed to be correct . The employee may rebut this
presumption by presenting preponderant evidence that he was unaware of his status or was prevented by cause beyond
his control from requesting that the official status be changed at the time the service was performed . 5 C .F.R. § 842.804
(c) ; Streeter v. Department of Defense, MSPB Docket No . NY-0842-97-0176-1-1, ¶ 8 (Dec . 31, 1998) [98_FMSR 5457] .

In Fitzgerald v. Department of Defense [98 FMSR 5316], the Board clarified that, when an appellant claims that he was
unaware of his LEO status, the test is not whether the appellant should have been aware of the existence of LEO
coverage or whether the agency notified or attempted to notify the appellant of his retirement status . Rather, the only
question under 5 C .F.R. § 842.804(c) is whether the appellant has proven by preponderant evidence that he was actually
unaware of that status . See Streeter, ¶ 9 .
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It is undisputed in the present cases that the appellants requested determinations of their status after the requisite six-
month periods. The appellants however, argued that they diligently initiated their requests for agency determinations
after leaning about their rights to request LEO coverage and the procedure for making these requests . They argue that
their lack of awareness constituted good cause for their untimely requests .

Appellants Mahoney and Thompson, however, have admitted that they knew about the LEO retirement system based
upon prior LEO service in other positions, and that they were aware at the time they began the service at issue here that
their positions did not have LEO status . Initial Decision at 5-6, 7-8, 9-10 ; Mahoney Appeal File, Tab 5 ; Thompson Appeal
File, Tab 8 . Thus, these appellants were actually aware of their status when they began their service with the agency,
and the Board may only decide the merits of their claims if they can establish that good cause exists for their delay in
timely requesting a change in status. They argue that good cause exists because the agency never informed them that
they could make such a request, or the procedures for doing so, and that they, in fact, made their requests promptly after
leaning that such requests were possible . The Board has held, however, that an agency is not obligated to inform
employees about the right to request a change in status or the procedures for making such a request, and the lack of
notice does not excuse the failure to make a timely request See Fitzgerald [supra]. Thus, appellants Mahoney and
Thompson have not established good cause for their untimely requests .

Although the administrative judge dismissed these appeals for lack of jurisdiction because the appellants had actual
notice of their status and did not establish good cause for their untimely requests to change that status, the Board has
recently held that it has jurisdiction over final agency decisions denying requests for LEO service credit, such as the
agency decisions for these appellants. See Streeter, ¶ 5; see also Hamilton v. Department of Defense, MSPB Docket
No. DC-0842-97-0096-I-1, ¶ 4 (Feb . 3, 1999) [99 .FMSR 5031] . Because we find, particularly in light of the appellants'
admissions, that the agency correctly held that appellants Mahoney and Thompson untimely sought to change their
retirement status, we affirm that decision . Under the circumstances, the administrative judge's action in dismissing these
appeals instead did not denigrate these appellants' substantive rights . See Panter v. Department of the Air Force [84
FMSR 5672] .

With respect to appellants Lafferty and Hardy, the administrative judge found that they should have known of the LEO
retirement system based upon the information contained on their forms SF-50, and that the agency's failure to inform
them about the opportunity and procedure for requesting a change in retirement systems did not constitute
circumstances beyond their control justifying their untimely requests . Initial Decision at 10. As discussed above,
however, the proper inquiry is whether the appellants proved by preponderant evidence that they were actually unaware
of their status, and not whether they should have been aware of the existence of LEO coverage or whether the agency
notified or attempted to notify them about their retirement status . Remand for further adjudication is, therefore, warranted
on the issues of whether these two appellants were unaware of their LEO status within the six-month period, or
prevented by cause beyond their control from timely requesting a change in their status and, if so, on the merits of their
entitlement to the LEO status they seek. See Streeter, ¶ 10 .

In reaching this conclusion, we note that the appellants withdrew their hearing request upon entering into several
stipulations with the agency. Mahoney Appeal File, Tab 25 . We find, however, that, in light of our clarification of the law
in Fitzgerald after the parties entered into the stipulations at issue, the appellants should have the opportunity to
reconsider their request to waive the hearing . See Mims v. Department of Defense [96_FMSR 5242] .

Order

Accordingly, we REMAND the appeals of appellants Lafferty and Hardy to the Central Regional Office for further
adjudication consistent with this Opinion and Order .

This is the Board's final order in the Mahoney and Thompson appeals . 5 C .F.R. § 1201 .11-3(c) .

Notice To Appellants Mahoney And Thompson Regarding Further Review Rights

You have the right to request the United States Court of Appeals for the Federal Circuit to review the Board's final
decision in your appeal if the court has jurisdiction . See 5 U .S.C. § 7703(a)(1) . You must submit your request to the court
at the following address :

United States Court of Appeals

for the Federal Circuit

717 Madison Place, N.W.
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Washington, DC 20439

The court must receive your request for review no later than 60 calendar days after receipt of this order by your
representative, if you have one, or receipt by you personally, whichever receipt occurs first . See 5 U .S .C . § 7703(b)(1) .
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Title 5-Administrative Personnel
CHAPTER I-CIVIL SERVICE COMMISSION

PART 213-EXCEPTED SERVICE
Department of the Treasury

Section 213 .3305 Is amended to show
that one additional position of Special
Assistant 'to the Assistant Secretary
(Legislative Affairs) is excepted under
Schedule C.
Effective on publication In the Federal

Register, §213 .3305(x) (51) is amended
as set Out below.
§ 213.3305= Department of the Treasury.

(a) Office of the Secretary .
(51) Two Special Assistants to the

Assistant Secretary (Legislative Affairs) .
a

	

•

	

.a
(5 U.S .C. seta- 3301, 3302; E.O..10577, 3 CFR
1954-50 comp.p . 219)

UNITED Srrti'PS CIVIL Sraty-
I2cE COITnssrON,

ISF.AL) • - JA= C. SPRY,
Executive Assistant
to the Commissioners.

1FR De74-27518 Filed 11::2174 ;8 :455 em)

PART 511--CLASSIFICATION UNDER THE
GENERAL SCHEDULE

Implementation of Effective Date of
Classification Decisions; Suspension

Part 511 of Title 5 of the Code of
Federal Regulations Is amended by clar-
ifying the authority of Commission per-
sonnel who are authorized to make such
decisions, to suspend for cause, the im-
plementation of •the effective date -of
either a classification decision (§ 511 .701
(b).), or a.classification appeal decision
(5 511 .702) . This change clearly specifies
the -discretionary authority of : (1) The
regional director or his designee to sus-

-perid the implementation of the effective
date of his own or an agency's decisions ; •
(2) the Director, Bureau of Personnel
Management Evaluation or his designee
to suspend the implementation of the
effective date-of his own decfslon or that
of a regional director or an agency and
(3) the Commissioners to suspend the
implementation of the effective-date of
any classification decision or classifica-
tion appeal decision.

Sections 511.701(b) and 611.702 are
amended as set out below.
5511.101 Effective dates generally.

(b) Commission's classification deci-
sion. The effective date of a classification

rules and regulcttions

decision made by means of a certificate
issued by the Commission is not earlier
than the date of receipt of the certificate
in the agency and not later than the
beginning of the fourth pay period fol-
lowing the receipt of the certificate In
the agency, unless a subsequent date I -
specifically stated In the certificate . Ex-
cept as otherwise provided by this para-
graph, the filing of an appeal from such
a decision does not delay Its effective
date. The Implementation of the classi-
fication decision maybe suspended when
for good cause shown it is determined be-
fore its effective date thdt a review of
the classification decision Is warranted .
The determination to suspend Imple-
mentation may be made by (1) a re-
gional director or his designee when the
decision is made by the regional office or
by an agency under the classification
jurisdiction of the regional olllce . (2) the
Director, Bureau of Personnel Manage-
ment Evaluation, or his designee when
the decision is made within the bureau .
by a region or by an agency, and (3) the
Commissioners with respect . to any
classification decision. Suspending the
implementation does net chance the ef-
fective date of the classification decision
being reviewed except when that decision
requires that the grade of the position
be reduced or results in the reduction la
the pay of the Incumbent of the position .
When the original decision requires that
the grade of the position be reduced or
results in the reduction In the pay of the
Incumbent of the position, the reviewing
authority shall Issue a new certificate
and the effective date of the new certifi-
cate shall be not earlier than the data
the agency .receives the certificate and
not later than the beginning of the
fourth pay period after the date the
agency receives the certificate unless a
subsequent date Is specifically stated In
the certificate .
§ 511.702 Agency's or Commissions

classification decision on apps.
Subject to 5 511 .703, the effective date

of a chance In the classification of a
position resulting from an appeal to
either an agency or the Commission Is
not earlier than the date of decision on
the appeal and n'It later than the begin-
ning.of the fourth pay period following
the date of the decision, except that a
subsequent date rpay be specifically pro-
vided in a decision by the Commission .
The implementation of the appeal decl-
sion may be suspended by the Commis-
sion when for good cause shown the
Cornml~,slon determines before Its effec-
tive date that a review of the appeal

[rr.AL)
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decision Is warranted. The determinaa-
tion to suspend implementation maybe
made by (a) the regional director or his
designee when the decision Is made. by
the regional office-or by an agency under
the clan ification jurisdiction of the re-
gional office, (b) the Director, Bureau of
Personnel Management Evaluation, or
his designee when the decision is made'
within the Bureau, by a region or by an
agency, and (e) the Commfssoners with
respect to any appeal decision . Suspend-
ing the implementation does not change
the effective date of the appeal decision
being reviewed except when that deci-
sion requires that the grade of the peal-
tion be reduced or results In the redac-
tion In the pay of the incumbent of the
position. When the original appeal de-
cision requires that the grade of the pas-
tion be reduced or results In the reduc-
tion in the pay of the incumbent of the
position, the reviewing authority shall
Issue a new appeal decision and the ef-
fective date of the new decision shnul be
not earlier than the date of the new ap-
peal decision and not later than the
beginning of the fourth pay period fe1-
lowing the date of decision unless a sub-
sequent date is specifically started in the
new decision.

	

-
(5 Ui3 .C.5115, 6338.5351)
Effective date : November 22,1074_

ULtat.U Srtrfs CIVIL S..u,r-
Zcr

4 ,r-
Zcr Ca'ISassron,

JA=S C. Sear,
Executive .Issistant
to the Commissioners

IFR Doc.7.1-77313 FIItd-11-0174;8 :45 am)

PART 831-RETIREMErIT
Special Provisions Applicable to Law
Enforcement Officers and Firefighters
Pub. L. 03-350. enacted July 12, 1974,

amends title 6 . United States Code, to,
among other things, liberalize annuity
computations applicable to law enforce-
ment officers and fIreiL^,hterr, and to
Increase withholding and contribution
rates for these employees and their agen-
cfes. To implement the changes made by
Pub. L. 03450 and pursuant to section
553(b) CA) and 8347 (a) and (b) of title
6, halted States Code, authorizing the
Civil Service Commission to prescribe
rules and regulations, require certifica-
tions In support of applications, and ad-
judlcate claims. Part 831 Is amended
effective immediately to change the
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analysis aild to add a new Subpart I, as
follows ;

Subpart 1-Law Enforcement Ofacers and
See.

	

Firoagttters
,

031 .001 Special provistona applicable
831 .003 Determination of applicability
831 .003 Law enforcement oflcer
831 .004 Firefighter
831,005 Creditability-of-servlco determine-

tioD9
Aoxuoarrv : Sec . 653(b) (A) . 0317 (a) and

(b), tltfo 5, U .S .O.

Subpart I-Law Enforcement Officers and
Firefighters

§ 831.901 Special provisions applicable.
"Law enforcement officer" and "fire-

fighter," as defined In section 8331(20)-
(21) of title 5, United States Code, are
subject to the following special provi-
sions of subchapter III of chapter 83 of
title 5, United States Code :

(a) Section 8331(3) (C) and (D), per-
taining to basic pay ;

(b) Section 8334(a) (1) and (c), per-
taining to deductions, contributions, and
deposits ;

(c) Section 0335(g), pertaining to
mandatory separation ;

(d) Section 8335(c), pertaining to im-
mediate retirement ; and

(o) Section 0339(d), pertaining to
computation of annuity.
0 831.902 Determination of applicabll-

ity.
Subject to §§ 031.003-831.004, and

after concurrence of the Commission
with respect to positions not approved
by the Commission prior to the effective .
date of Pub. L. 93-350 (July 12, 1974),
the appropriate administrative author-
ity of an agency shall determine the
applicability of the definitions in section
8331(20)-(21) of title 5, United States
Code, and of the special provisions men-
tioned in § 831 .001 to employees In posi-
tions, including supervisory or ttdminis-
trativo positions, in that agency .
9 831.903 Law enforcement officer.

(a) "Law enforcement ofllcer" Includes
an employee whose primary duties, as
set forth In the official position descrip-
tion, require the investigation, appre-
henslop, or detention of persons sus-
pected or convicted of offenses against
the criminal laws of the United States .
Law enforcement officer does not Include
an employee in a position the primary
and regular duties of which involve
maintaining law and order, protecting
life and property, guarding against or
inspecting for violations of law, or in-
vestigating persons other than persons
who are suspected of violating the crim-
inal laws of the United States, or whose
duties only occasionally or incidentally
require the Investigation, apprehension,
or detention of persons suspected or con-
victed of violating the criminal laws of
the United States.

(b) If the Commbssion concurs with
the appropriate administrative authority
of an agency that the detention duties
of a position In a penal or related Insti-

RULES AND REGULATIONS

tution as defined In section 8331(20) (A)-
(D) of -title 5, 'United States Code, re-
quire frequent direct contact with pris-
oners, an employee In such position shall
be Included within the meaning of the
term "law enforcement officer". Concur-
rence of the Commission obtained prior
to July 12,1974, remains in effect .

(c) "Law enforcement officer" also In-
cludes an employee who is transferred
to a position the primary duties of which
are not the Investigation, apprehension,
or detention of persons suspected or con-
victed of offenses against the criminal
laws of the United States, or from such
a position to another such position, if-

(1) Service in the position transferred
to follow service in a law enforcement
position without-

. (1) A break in service of more than
three days; or

(11) Intervening employment that was
not as a law enforcement officer ;

(2) The duties of the position trans-
ferred to are In the law enforcement line
of work In an organization with responsi-
bility for the investigation, apprehen-
slon, or detention of persons suspected or
convicted of offenses against the crimi-
nal laws of the United States ; and

(2) The position transferred to is-
(i) Supervisory-one which requires a

duty of supervising subordinate employ-
ees who are directly engaged in the In-
vestigation, apprehension, or detention
of persons suspected or convicted of of-
fenses agningt the criminal laws of the
United States ; or

(ii) Administrative-ono which in-
cludes an executive or managerial posi-
tion and may include a clerical, tech-
nical, semiprofessional, or professional
position of a type also found In organiza-
tions with no law enforcement responsi-
bilities : Provided, That experience as a
law enforcement officer is a basic quali-
fication for the administrative position .
§ 831.901 Firefighter.

(a) 'Tireflghte?' includes an employee
whose primary duties, as set forth in the
official position description, require the
performance of work directly connected
with the control and extinguishment of
fires, or the maintenance and use of
firefighting apparatus and equipment.

(b) "Firefighter" also includes an em-
ployee who Is transferred to a position
the primary duties of which are not the
control and extinguishment of fires or
the maintenance and use of firefighting
apparatus and equipment, or from such
a position to another such position, if-

(1) Service in the position transferred
to follows service In a firefighter posi-
tion without-
(i) A break in service of more than

three days ; or
(ii) Intervening employment that was

not as a firefighter ;
(2) The duties of the position trans-

ferred to are in the iirefighting line of
work in an organization with firefighting
responsibilites ; and
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(3) The position transferred to Is-
-(I) Supervisory-ono which requires a

duty of supervising subordinate em-
ployees who are directly engaged In firo-
fighting and/or In the mnintennnco and
use of fireflghting apparatus and equip-
ment; or

(ii) Administrative-ono which in-
cludes an executive or managerial posi-
tion and may Include a clerical, teohnlonl,
semiprofessional, or professional position
of a typo also found in organizations with
no firefighting responsibllities : Provided,
That experience ns n firefighter is a basic
qualification for the administrative
position.
§ 831.905 Creditability-of-service deter ..

ntinations.
(a) The Commission shall dotormino

whether service prior to July 12, 1074,
was as a law enforcement officer or fire .
fighter .

(b) Service on and niter July 12, 1074,
shall be deemed to have been performed
as a law enforcement officer or firefighter
if-

(1) (f) The position In which the corv-
ice was performed was approved by the
Commission under paragraph (a) of this
section as being subject to section 0330
(c) of title 5, United States Code ; or
()1) The appropriate administrative

authority of the employee's agency deter-
mined, with the concurrence of the Com-
mission, that the definitions in section
8331(20)-(21) of title 6, United States
Code, applied to the employee ; anti

(2) Retirement deductions and con-
tributions were made at the rnto apeoi-
fled in section .0334 (a) (1) of title 5,
United States Code .

(c) In the event an employee Is sepa-
rated mandatorlly under section 0335(g)
of title 5, United States Code, or is
separated for optional retirement under
section 8330(c) of title 6, United States
Code, and the Commission finds that ell
or part of the minimum service required
for entitlement to immediate annuity
was in a position in which the employee
was not a law enforcement officer or flre-

' fighter, such separation shall be consid-
ered erroneous. For service held by the
Commission to have been in a position In
which the employee was not a law en-
forcement officer or firefighter, the em-
ployee may, upon proper application, bo
paid a refund, without interest, of-

(1) The excess of his retirement with-
holdings during such service at the rato
specified in section 8334(a) (1) of title 5,
United States Code, for law enforce-
ment officers and firefighters over the
rate specified for employees generally ;
and

(2) Withholdings durlng'such corvico
attributable to premium pay,
(5 U.S.0 .8347)

U1nTSD STATES Civ1L Stav-
rcn Cowlsrasloir,

JAnrrn C, SPRY,
Executive Assistant
to the Commissioners.

trR Doo .74-27310 Filed 11-21-74;0 :4G aml
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