United States Department of the Int

FISH AND WILDLIFE SERVICE
1875 Century Boulevard

Atlanta, Georgia 30345

In Reply Refer To: JAN 132014 o

FWS/R4/DH NRDAR .

Memorandum

To: Field Supervisor, Panama City Ecological Services Office

From: Deputy Deepwater Horizon Department of the Interior Natura] Resource Damage
Assessment and Restoration (NRDAR) Case Manager gl £ / ,4’ (b ‘:‘*m

Subject: Informal Consultation Request for the Proposed Scallop Enhancement Proj ect,
Florida

As you are no doubt aware, on or about April 20, 2010, the mobile offshore drilling unit Deepwater
Horizon experienced an explosion, leading to a fire and its subsequent sinking in the Gulf of Mexico
(the Gulf). These events resulted in the discharge of millions of barrels of oil into the Gulf over a
period of 87 days. In addition, various response actions were undertaken in an attempt to minimize
impacts from spilled oil. These events are hereafter collectively referred to as the Oil Spill.

The Department of the Interior (DOI), acting through the U.S. Fish and Wildlife Service (the
Service) and other Bureaus, is a designated natural resource trustee agency authorized by the Oil
Pollution Act of 1990 (OPA) and other applicable federal laws to assess and assert a natural resource
damages claim for this Oil Spill. DOI is only one of several Trustees, including agencies of the state
of Florida, so authorized. Consistent with their federal and state authorities, the Trustees are
investigating the resource injuries and losses that occurred as a result of the Oil Spill and have
initiated restoration planning to identify the actions that will be needed or appropriate to restore
injured resources and to make the public whole for the injuries and losses that occurred. This
process is known as a Natural Resource Damage Assessment (NRDA).

On April 20, 2011, DOI, the National Oceanic and Atmospheric Administration and the Trustees for
the five Gulf states affected by the Oil Spill entered into an agreement with BP, a responsible party
for the Oil Spill, under which BP agreed to provide $1 billion for early restoration projects in the
Gulf to address injuries to natural resources caused by the Oil Spill. The subject project is being
evaluated by the Trustees as a potential early restoration project. The early restoration project has
been proposed in a draft early restoration plan that was released for public comment and review on
December 6, 2013. If the Trustees select the project after consideration of public comment and a
stipulated agreement is reached with BP, the early restoration project will be implemented by the
state of Florida (the State). DOI, acting through the Service, will be a co-Trustee for the project, if it
is selected and implemented.



The above facts lead us to the conclusion that consultation under Section 7 of the Endangered
Species Act of 1973 (ESA), as amended (16 U.S.C. 1531 ef seq.), is required for the proposed
project and we wish to engage in such consultation. Accordingly, we have reviewed the proposed
Scallop Enhancement Project, Florida, for potential impacts to listed, candidate, and proposed
species and designated and proposed critical habitats in accordance with section 7 of the ESA. We
determined the proposed project may affect, but is not likely to adversely affect, West Indian
manatee, piping plover, and red knot and have provided our analysis in the attached Biological
Evaluation. We have also reviewed the proposed project for impacts to bald eagles and migratory
birds in accordance with the Bald and Golden Eagle Protection Act (BGEPA) of 1940 (16 U.S.C.
668-668¢) and the Migratory Bird Treaty Act (MBTA) of 1918 (16 U.S.C. 703-712), respectively.
Consultation will also be initiated with National Marine Fisheries Service for species where ESA
regulatory authority is shared and in regards to Marine Mammal Protection Act (MMPA) of 1972, as
amended (16 U.S.C. 1461 et seq.).

We request your review of and concurrence with the attached intra-Service Section 7 Biological
Evaluation form describing the proposed project, potential effects, conservation measures and
justifications for our determinations. If you have questions or concerns regarding this request for
consultation, please contact Holly Herod, Fish and Wildlife Biologist, at 404-679-7089 or

holly herod@fws.gov.

Attachment



SOUTHEAST REGION
INTRA-SERVICE SECTION 7

NE ERLBRTRIE AR VY HW R BRFIN T

BIOLOGICAL EVALUATION FORM

Originating Person: Holly Herod; prepared by David Mills (representing the State of Florida
Natural Resource Trustees — The Florida Department of Environmental Protection and the Florida
Fish and Wildlife Conservation Commission)

Telephone Number: Holly Herod: 404-679-7089; Dave Mills 303-381-8248

E-Mail: holly herod@fws.gov; dmills@stratusconsulting.com

Date: 2013-10-09

PROJECT NAME (Grant Title/Number): Scallop Enhancement Project

I.

II.

1.

Iv.

B.

Service Program:

_X__ NRDAR

____Ecological Services

____Federal Aid
___Clean Vessel Act
____Coastal Wetlands
____Endangered Species Section 6
____Partners for Fish and Wildlife
____Sport Fish Restoration
____ Wildlife Restoration

___ Fisheries

_ Migratory Birds

____ Refuges/Wildlife

State/Agency: Florida Department of Environmental Protection (DEP) and Florida Fish and
Wildlife Conservation Commission (FWC)

Station Name: DOI Deepwater Horizon Case Management Team, USFWS Southeast
Regional Office, Atlanta, Georgia 30345

Location (attach map): See Figure A at the end of this document for a map indicating the
potential areas of activity for the project.

Ecoregion Number and Name: Southeast Region, estuarine/marine habitat

County and State: The project may involve activity in the waters of the following counties:
Escambia County (Pensacola Bay/Santa Rosa Sound), Santa Rosa County (Pensacola
Bay/Santa Rosa Sound), Bay County (St. Andrews Bay), Gulf County, Franklin County,
Okaloosa County, and Walton County.

Section, township, and range (or latitude and longitude): n/a

Distance (miles) and direction to nearest town: see map (Figure A)



V. Description of Proposed Action and Habitats in the Project Area (attach additional
pages as needed):

The proposed Scallop Enhancement project involves enhancing local scallop populations in targeted
areas through a combination of the harvest and redistribution of naturally-occurring juvenile scallops
supplemented with stocking from a commercial scallop hatchery. These improvements would
enhance recreational fishing opportunities.

In Florida, recreational scalloping has a long cultural heritage that particularly encourages
multigenerational family interaction. Recreational harvest is currently legal in the waters of the
eastern panhandle through the Big Bend region (from Gulf County through Hernando County).
Harvest has been closed in the western Florida Panhandle (Bay County west of the Mexico Beach
Canal through Escambia County) since 2002 (commercial harvest has also been prohibited statewide
since 1994).

This project will use restoration methods previously developed by the Florida Fish and Wildlife
Conservation Commission (e.g., to enhance bay scallop (4rgopecten irradians) populations in the
bays of Florida’s Panhandle (see Figure A for potential project locations). Specifically, the project
would enhance local scallop populations in targeted areas through a combination of the annual
harvest and redistribution of naturally-occurring juvenile scallops supplemented with stocking from
a commercial scallop hatchery, if needed, to supplement collapsed or transitional scallop
populations. Figure B provides an example of a typical spat collection device being deployed. Spat
that are collected will subsequently be directly released in the targeted bays from small workboats
(e.g., similar in size to the one pictured in Figure B) by pouring out a mixture of the spat and
seawater into the receiving bay.

Ideally, implementing this project will increase scallop populations in the targeted locations to self-
sustaining levels that would support recreational harvests within 3-5 years in Bay County (St.
Andrew Bay system) and within 10 years in Escambia and Santa Rosa Counties (Pensacola Bay /
Santa Rosa Sound) and possibly Okaloosa and Walton Counties. Scallop populations in Gulf and
Franklin counties may also be targeted for enhancement if it is deemed appropriate in order to reduce
the risk of population collapses in current recreationally harvested areas.

Performance monitoring will evaluate the enhancement of local scallop populations in targeted
areas. Specific parameters include the assessment of number of spat per unit area in newly stocked
regions of Wakulla, Franklin, Walton, Okaloosa, Santa Rosa, and Escambia counties. These
activities will occur for the life of the project, which is ten years. These assessments will be
conducted by FWC under established protocols.



VI.  Description of the Project Area (attach additional pages as needed):

The potential project area is identified in Figure A. The potential project area includes main bodies
of water that have been identified and will be evaluated for this project: St. Andrew Bay, Pensacola
Bay, and Santa Rosa Sound. Waters in Okaloosa, Walton, Gulf, and Franklin Counties will also be
reviewed for scallop enhancement. More specific locations within these water bodies have not been
identified at this time.

VII. Species and Critical Habitat:
A. Complete the following table:

Table 1, provided at the end of this document, provides a summary of the different species that were
identified and initially considered for the project’s potential impacts. This table reflects the
information available from the U.S. Fish and Wildlife, Panama City office website:
hitp://www.tws.gov/panamacity/specieslist.htm! which provides a county-based list of federal
threatened, endangered, and other species of concern likely to occur in the Florida Panhandle.

VIII. Determination of Effects:

A. Explanation of effects of the action on species and critical habitats in item VIL. A (attach
additional pages as needed):

Table 2 presents a summary of the potential species/critical habitat that could be impacted from the
proposed scallop enhancement project. The species/critical habitat in Table 2 were identified after

considering where there was potential overlap from information on identified natural communities in
Table 1 with the potential locations where the project could be implemented.

Table 2. Potential Impacts to Species/Critical Habitats

SPECIES/CRITICAL SPECIES/CRITICAL HABITAT IMPACTS

HABITAT
Green turtle”, Hawksbill | No work will occur in the terrestrial environment; therefore no effects will occur to
turtle”, Kemp’s ridley sea turtle species in the terresirial environment. Consultation will be initiated with
turtle; Leatherback NMFS, as this agency has jurisdiction to review impacts to sea turtles in the
turtle”, Loggerhead estuarine and marine environments. The main risk to sea turtles during execution of
turtle this project would come from boat collisions which could result in harm or

mortality.

Critical habitat for the green sea turtle has been designated for the waters
surrounding Culebra Island, Puerto Rico, and its outlying keys (63 FR 46693).
Marine and terrestrial critical habitat for the leatherback sea turtle has been
designated at Sandy Point on the western end of the island of St. Croix, U.5. Virgin
Islands (44 FR 17710) and critical habitat will be reassessed during the future
planned status review (76 FR 47133). Critical habitat for the hawksbill sea turtle
has been designated for selected beaches and/or waters of Mona, Monito, Culebrita,
and Culebra Islands, Puerto Rico (63 FR 46693). No designated critical habitat for
the green, leatherback, or hawksbill sea turtles occurs within the action area. No




SPECIES/CRITICAL

SPECIES/CRITICAL HABITAT IMPACTS

critical habitat has been designated for the Kemp’s ridley sea turtle; therefore, none
will be adversely affected or modified.

The project area does not overlap with the currently proposed critical habitat areas
in Florida for Northwest Atlantic Distinct Population Segment of the loggerhead
sea turtle as these habitats are terrestrial (i.e., beaches and shorelines, (78 FR
18000) Department of the Interior, 2013). In addition, the project will not result in
any changes to the shoreline habitat; therefore any adjacent critical habitat will not
be affected.

West Indian manatee

The counties in the project area are not part of the 36 Florida counties that are
identified as being counties where manatees regularly occur in coastal and inland
waters (U.S. Department of the Interior, 2011). However, manatees could be
present in the project waters and would potentially seek out shallow seagrass areas
as they are preferred feeding habitat (U.S. Department of the Interior, 2011).

The main risk to manatees during execution of this project would come from boat
collisions which could result in harm or mortality. Based upon the implementation
of the conservation measures below we anticipate effects to manatees from
proposed project will be insignificant and discountable.

Piping plover

The main risk to Piping plovers is from human disturbance while resting and
foraging in habitats adjacent to marine work areas. The proposed project could
result in short term increases in noise which could startle individuals, though we
would expect normal activity to resume within minutes or cause the plovers to
move to a nearby area. Because other foraging/resting habitats are nearby (less than
two miles) we would expect this temporary displacement to be within normal
movement patterns and consider this effect insignificant and discountable. The
proposed project will not result in any changes to shoreline habitats where piping
plover could be feeding or resting and is not expected to increase visitor use though
existing visitors may scallop; therefore, no indirect effects are expected. The project
will not result in any changes to the shoreline habitat; therefore any adjacent critical
habitat will not be affected.

Red knot

The main risk to Red knots is from human disturbance while resting, foraging in
habitats adjacent to marine work areas. The proposed project could result in short
term increases in noise which could startle individuals, though we would expect
normal activity to resume within minutes or cause the red knots to move to a nearby
area. Because other foraging/resting habitats are nearby (less than two miles) we
would expect this temporary displacement to be within normal movement patterns
and consider this effect insignificant and discountable. The proposed project will
not result in any changes to shoreline habitats where red knot could be feeding or
resting and is not expected to increase visitor use though existing visitors may
scallop; therefore, no indirect effects are expected.

Gulf sturgeon

NMFS is providing consultation for Gulf sturgeon and its Critical Habitat in the
estuarine environment. As a result, Gulf Sturgeon will not be considered in the
consultation with the USFWS.

* Critical habitat areas for these species are identified at
hitp://seronmfs.noaa.gov/pr/GISDataandMaps.htm




B. Explanation of actions (Conservation Measures) to be implemented to reduce adverse

effects:

SPECIES CONSERVATION MEASURES TO MINIMIZE IMPACTS

Green turtle, Hawksbill No actions are needed to minimize impacts in the terrestrial environment as no

turtle, Kemp’s ridley turtle, | effects will occur. All construction conditions identified in the Sea Turtle and

Leatherback turtle, Smalltooth Construction Conditions (NOAA, 2006) would be implemented and

Loggerhead turtle adhered to during project construction to minimize the risk of collisions and
consultation will be initiated with NMFS.

West Indian manatee All construction conditions identified in the Standard Manatee Conditions for
In-water Work (USFWS 2013) would be implemented and adhered to during
project implementation.

Piping plover The presence of additional suitable habitat nearby and the infrequent nature of
the project noise or workers and equipment will minimize project risks.

Red knot The presence of additional suitable habitat nearby and the infrequent nature of
the project noise or workers and equipment will minimize project risks.

Gulf sturgeon See note in above table about the review of potential Gulf sturgeon impacts
being coordinated through NMFS instead of through the USFWS.

VIIII. Effect Determination and Response Requested:

Species Impacts Response
NE | NLAA | MAA | JP | JC Requested*

Green turtle Concurrence —
Terrestrial Habitats
Only; Consultation
with NMFS for
Estuarine/Marine
habitats
Hawksbill turtle Concurrence —
Terrestrial Habitats
Only; Consultation
with NMFS for
Estuarine/Marine
habitats
Kemp’s ridley turtle Concurrence —
Terrestrial Habitats
Only; Consultation
with NMFS for
Estuarine/Marine
habitats
Leatherback turtle Concurrence —
X Terrestrial Habitats
Only; Consultation

Species




Species Impacts Response
NE | NLAA | MAA | JP | JC Requested*

Species

with NMFS for
Estuarine/Marine
habitats

Loggerhead turtle Concurrence —

Terrestrial Habitats
Only; Consultation
with NMFS for
Estuarine/Marine
habitats

Sea turtle proposed and designated Concurrence —
critical habitat Terrestrial Habitats

Only; Consultation
with NMFS for
Estuarine/Marine
habitats

West Indian manatee

X Concurrence

Piping plover

X Concurrence

Red knot

X Conference

a
Gulf sturgeon Consultation with

NMFS

*Concurrence, Formal Consultation, Formal Conference
* NMFS is providing consultation for Gulf sturgeon and its CH in the estuarine environment so this species will not be
considered in the consultation with the USFWS.

X. Bald Eagles
Are bald eagles present in the action area?  No X Yes
If “Yes,” can you implement the conservation measures below? X Yes  No
1. If bald eagle breeding or nesting behaviors are observed or a nest is discovered or known, all

o

activities (walking, camping, cleanup, use of a UTV, ATV, or boat) should avoid the nest by
a minimum of 660 feet. If the nest is protected by a vegetated buffer where there is no line of
sight to the nest, then the minimum avoidance distance is 330 feet. This avoidance distance
shall be maintained from the onset of breeding/courtship behaviors until any eggs have
hatched and eaglets have fledged (approximately 6 months).

If a similar activity (like driving on a roadway) is closer than 660 feet to a nest, then you may
maintain a distance buffer as close to the nest as the existing tolerated activity.

If a vegetated buffer is present and there is no line of sight to the nest and a similar activity is
closer than 330 feet to a nest, then you may maintain a distance buffer as close to the nest as
the existing tolerated activity.

In some instances activities conducted within 660 feet of a nest may result in disturbance,

particularly for the eagles occupying the Mississippi barrier islands. If an activity appears to



cause initial disturbance, the activity shall stop and all individuals and equipment will be
moved away until the eagles are no longer displaying disturbance behaviors.
If not, contact the Service’s Migratory Bird Permit Office to determine how to avoid impacts or if a

permit may be needed.

XI. Migratory Birds

A. Identify the species anticipated in the project area and behaviors (breeding, roosting,
foraging) anticipated during project implementation.

SPECIES

BEHAVIOR

SPECIES/HABITAT IMPACTS

Seabirds (terns, gulls,
skimmers, double-
crested cormorant,
American white
pelican, brown pelican)

Foraging, feeding,
resting, roosting,
nesting

Seabirds forage and feed in the project area and may
nest or roost nearby. As such, they may be impacted
locally and temporarily by the project. It is expected that
they would be able to move to another nearby location to
continue foraging, feeding and resting. These birds
primarily roost in the dunes. Therefore we do not
anticipate impacts from the proposed project since
activities are all in-water.

B. If species or habitat impacts could occur, identify aveidance and minimization
measures to prevent incidental take. Incidental take of Migratory Birds cannot be

authorized.

SPECIES/SPECIES
GROUP

CONSERVATION MEASURES TO MINIMIZE IMPACTS

Seabirds (terns, gulls,
skimmers, double-crested
cormorant, American
white pelican, brown
pelican)

Care will be taken to minimize noise and vibration near areas where
foraging or resting birds are encountered. All disturbances will be localized
and temporary. The general behavior of these birds is to mediate their own
exposure to human activity when given the opportunity. Roosting should
not be impacted because the project will occur during daylight hours only.
Nesting will not be impacted as activity is limited to open water areas.




XII. Signatures from the station preparing the Intra-Service Biological Evaluation:

This analysis resulted in a determination that no “take” of a federally listed species would

/s/ Holly N. Blalock-Herod 12/26/2013
Signature (originating station - preparer)  date

DOI Case Management Team, ESA Coordinator
Title

e, 1)) (= il

Sﬁgnature (originating station) date

Deputy Case Manager

occur. If any of the following occur, then there must be reinitiation on this action:

)
(09

&)

@

In instances where any incidental take occurs, the operations causing such take must cease

any unforeseen circumstances arise or incidental take occurs

new information reveals effects of the Service’s action that may affect listed
species or critical habitat in a manner or to an extent not considered in this

opinion;

the Service’s action is later modified in 2 manner that causes an effect to the

listed species or critical habitat not considered in this opinion; or

a new species is listed or critical habitat designated that may be affected by the

action.

until reinitiation.

If reinitiation is required, contact the Panama City Ecological Services Field Office about the

action.

US Fish and Wildlife Service
1601 Balboa Avenue
Panama City, FL 32405

Tel: 850-769-0552

XIII. Reviewing Ecological Services Office Evaluation:

A. Concurrence Nonconcurrence

B. Formal consultation required

C. Conference required




D. Informal conference required
E. Remarks (attach additional pages as needed)

%‘“\%@Q 4(/@ [ / Zﬁ/ 20|

Signature date
%M Ny v

Field Supervisor office
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Figure A. Location of Potential Locations for Activity as part of the Scallop Enhancement for
Increased Recreational Fishing Opportunity in the Florida Panhandle Project.

Bay Scaliops




Figure B. Example of Scaliop Spat Collection Device being Deployed
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