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Office of General Counsel
263 13" Avenue South, Suite 177
St. Petersburg, FL. 33701

October 19, 2012

Lauren Milligan

Florida State Clearinghouse

Office of Intergovernmental Programs
Department of Environmental Protection
3900 Commonwealth Blvd. MS 47
Tallahassee, Florida 32399-3000

Dear Ms. Milligan:

The Natural Resource Trustees for the Deepwater Horizon Oil Spill are proposing implementation of two
early restoration projects within Florida’s coastal zone. The U. S. Department of the Interior (DOI) and
the National Oceanic and Atmospheric Administration (NOAA) (the undersigned Federal Trustees), have
reviewed these two projects for consistency with the Florida Coastal Management Program (FCMP) and
have found that, as best as can be determined at this level of planning, these proposed restoration actions
are consistent to the maximum extent practicable with the applicable, enforceable policies of the FCMP.
This letter submits that determination for State review.

On or about April 20, 2010, the mobile offshore drilling unit Deepwater Horizon experienced an
explosion, leading to a fire and its subsequent sinking in the Gulf of Mexico. These events resulted in the
discharge of an estimated 5 million barrels (210 million gallons) of oil into the Gulf over a period of
approximately 3 months. In addition, hundreds of thousands or more gallons of dispersants were applied
to the waters of the spill area in an attempt to minimize impacts from spilled oil. These events are
hereafter collectively referred to as the Oil Spill.

The magnitude of the Oil Spill and the U.S. Coast Guard-directed efforts to contain and clean up the oil
across the Gulf were massive and unprecedented. The Oil Spill and associated response efforts impacted
coastal and oceanic ecosystems ranging from the deep ocean floor, through the oceanic water column, to
the highly productive coastal habitats of the northern Gulf of Mexico, including estuaries, shorelines and
coastal marsh as well as ecologically, recreationally, and commercially important species and their
habitats in the Gulf of Mexico and along the coastal areas of Alabama, Florida, Louisiana, Mississippi,
and Texas. These fish and wildlife species and their supporting habitats provide a number of important
ecological and human use services.

The Federal Trustees and the designated natural resource trustee agencies for each of the five states on the

Gulf coast, (collectively, the Trustees), including the Florida Department of Environmental Protection

(DEP) and the Florida Fish and Wildlife Conservation Commission (FWC), are each authorized by the

Oil Pollution Act of 1990 (OPA) and other applicable federal or state laws to assess and assert a natural

resource damages claim for this Oil Spill, in order to fully restore and compensate the public for the harm

the spill caused to natural resources, including lost use of these resources by the public. Consistent with

their authority and their claim, the Trustees are investigating the resource injuries and losses that occurred

and have initiated restoration planning to identify the actions that will be needed or appropriate to restore

injured resources and to make the public whole for the injuries and losses that occurred. That process, oo
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known as a Natural Resource Damage Assessment (NRDA), was initiated in the carliest days of the O |
Spill and is on-going at this time. |

On Aprit 21, 2011, the Trustees entered into an agreement with BP, a responsible party for the Oil Spill,
under which BP agreed to provide $1 billion for early restoration projects in the Gulf to address injuries to
natural resources caused by the Deepwater Horizon oil spill. That agreement, entitled “Framework for
Early Restoration Addressing Injuries Resulting from the Deepwater Horizon Oil Spill” (Framework
Agreement), established a process under which the Trustees and BP are working together “to commence
implementation of early restoration projects that will provide meaningful benefits to accelerate restoration
in the Gulf as quickly as practicable” prior to completion of the NRDA process or full resofution of the
Trustees’ natural resource damage claims.

Under this Agreement, the Trustees are proposing to implement the two projects described in this letter.
The Trustees intend to present and seek public review and comment on the proposal to implement these
two projects in a drafi early restoration plan (Draft Plan ) to be released at the end of Qctober . This wiil
be the second set of early restoration projects to be proposed to the public under the Framework
Agreement. This Draft Plan will be developed jointly by the Trustees and, as required by that Agregment,
will include the restoration benefits estimated to be provided by each project (referred to as “NRD
Offsets™) that, at the end of the NRDA process, the Trustees would credit against the assessment of total
injury for the spill in relation to BP’s natural resource damages liability. If approved by the Trustees
following consideration of public comments, the Trustces would expect these two new projects to be
implemented with funds from the $1 billion BP has set aside for use for carly restoration.

Eight early restoration projects were previously selected for this purpose (Phase 1 Final Early Restoration
Plan, April 18, 2012) and actions necessary to implement these projects are underway. The projects
previously chosen and the two projects the Trustees are now proposing do not represent the full extent of
restoration needed to satisfy the Trustees’ natural resource damages claims against the responsibie partics
for the Oil Spill; they are intended only to help accelerate meaningful restoration in the Gulf prior to
completion of the full NRDA.

The Trustees propose the following early restoration actions for implementation in Florida:

A Comprehensive Program for Enhanced Management of Avian Breeding Habitat Injured by Response in
the Florida Panhandle (“Avian Breeding Habitat Project™)

The project would be implemented in the following Florida counties: Escambia, Santa Rosa, Okaloosa,
Walton, Bay, Gull and Franklin. The project seeks to enhance affected beach-nesting and shorebird
habitats by implementing a coordinated and comprehensive management program over the next five
years. This program will address the most significant needs and challenges of these specics within the
project locations. Management actions will include the following: 1) placing symbolic fencing around
sensitive bird nesting sites to indicate the site as off-limits to people, pets and other sources of disturbance
{placement will entail the use of shallowly placed fence poles or stakes, with minimal ground disturbance,
to support ropes with signs attached); 2} increasing non-native and native predator control to improve the
quality of the habitat via reducing disturbances to eggs, chicks and adult birds at nesting sites; and 3)
increasing surveillance and monitoring of posted nesting sites to minimize disturbance to nesting birds in
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posted arcas. Posted nesting sites will be monitored to support adaptive management practices/response
(c.&., if birds shift nesting site locations, posting materials will be relocated accordingly), and to gather
the data needed to quantitatively evaluate the effectiveness of the management actions.

Posting important nesting areas effectively reduces human disturbance of nesting sites. The Trustees
propose contracting with a Shorebird Stewardship Coordinator, a Posting and Monitoring Coordinator,
and two seasonal technicians to travel to important Florida nesting sites. The Trustees also propose to
contract for additional site monitors, to fund training, and to improve communications, equipment and
other items necessary for existing Florida Wildlife Conservation Commission Law Enforcement officers
and staff, Department of Environmental Protection and other personnel to increase their surveillance and
monitoring capacity of nesting sites and their ability to limit disturbances.

With respect to predator control, predators (e.g., coyotes, raccoons, foxes, feral cats, etc.) of beach-
nesting sites and sea and shore birds have degraded the overall quality of nesting habitat. The Trustees
propose to increase predator control by expanding existing contracting with the USDA Wildlife Services.
Predator control will be implemented by the land-managing agencies based on their evaluation of
necessity and feasibility.

Improving Habitat Injured by Spill Response; Restoring the Night Sky (“Restoring the Night Sky
Project™)

This project wilt be implemented along sandy beach public properties in Escambia, Santa Rosa,
Okaloosa, Walton, Bay, Gulf, and Franklin Counties. Artificial lights along beaches deter sea turtles from
utilizing an area and adversely affect essential behaviors, inchuding migrating, sheltering, nesting, and
foraging. For example, a significant reduction in sea turtle nesting activity has been documented on
beaches that are illuminated with artificial lights. In addition, such lights cause disorientation of
individual animals, including hatchlings.

Retrofitting existing street lights to reduce visibility from the beach and efficiently focus the illumination
where it is most needed is a common practice to enhance the vaiue of beach habitat. This project will
seck such enhancement to be achieved by reducing the amount of light cast onto beaches from
anthropogenic sources within and adjacent to state, federal and local lands in the Florida Panhandle. The
project will include: site-specific surveys of existing lighting sources for each targeted beach;
coordination with site managers on development of plans to eliminate, retrofit or replace existing light
fixtures on the property or to otherwise decrease the amount of light reaching the sca turtle nesting beach;
retrofitting of streetlights and parking lot lights; before-and-after lighting impact assessment; and revision
of the Florida Wildlife Conservation Commission technical manual on lighting to include Best Availabic
Technology.

The project will develop and oversee a comprehensive program to minimize and manage artificial exterior

Halhting on conservation properties and in the adjacent community by developing and implementing site-
specific light management plans for conservation lands and adjacent private properties in seven I lorida
Panhandie coastal counties; retrofitting selected fixtures on Pensacola Beach, Florida; working with a
public relations firm to develop public education programs aimed at informing property owners adjacent
to Florida conservation lands and visitors to the Florida Panhandle about the adverse impacts of lights:

-
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working with a public relations firm to investigate and evaluate the potential expansion of incentives for
voluntary participation by Florida private property owners in lighting modifications; conducting periodic
surveys to identify any problem lights, working with property managers, local governments. and private
citizens on instaliation of appropriate, wildlife “friendly™ lights; conducing training programs for
government stalT; and monitoring changes in sea turtle nest numbers and reported disorientations.

Summary of FCMP Analysis

The federaily-approved Florida Coastal Management Program is a networked program comprised of
twenty-four statutes administered by eight state agencies and the five water management districts. The
Restoring the Night Sky Project and the Avian Breeding Habitat Project have been determined by NOAA
and DOI to be consistent with all potentially applicable enforceable policies of the FCMP. The basis of
our determination of consistency with these policies is reflected in the following summaries:

Chapter 161. Fia. Stat, (Beach and Shore Preservation): These provisions regulate construction,
reconstruction, and other physical activity in the coastal zone, and regulate actions for protection and
preservation of the coastal zone, particularly from erosion. No in-water work 1s contemplated for these
projects. The Restoring the Night Sky Project may be subject to regulation and permitting under this
chapter, which will be determined as the project progresses. The Avian Breeding Habitat Project does not
require permitting. The restoration actions of both these projects will increase or improve beneficial
ecosystem functions and the projects are consistent with the goals and policies of this statute.

Chapter 253, Fla, Stat. (State Lands): These provisions regulate the acquisition of land by the State, and
the management, conservation, protection, disposition, and use of state-owned lands. Florida DEP is
mandated to regulate land use in order to assure the maximum benefit and use for the general public. The
restoration projects will either be implemented on, or will affect the usc of| state-owned lands. The
Restoring the Night Sky Project will improve and enhance sea turtle nesting habitat on state-owned lands
and the Avian Breeding Habitat Project will improve and enhance nesting habitat for beach nesting birds.
Furthermore, no proprictary authorization will be needed for either of these projects.

Chapter 258, Fla. Stat. (State Parks and Preserves): These provisions provide for the supervision,
administration, regulation and controlling the operation of all public parks. The lighting changes proposed
by Restoring the Night Sky Project and the symbolic fencing and predator control proposed by Avian_
Breeding Habitat Project arc fully consistent with the provisions of this chapter. All activities will be
done in coordination with the property managers and/or owners.

Chapter 260. Fla, Stat, (Recreational Trails System): These provisions provide for standards for by trails
will be acquired, administered, used and maintained. No trails are known to be affected by either the
Restoring the Night Sky Project or the Avian Breeding Habitat Project. However, should that change, the
appropriate land manager will be contacted for consultation and coordination.

Chapter 267. Fia, Stat. (Historical Resources): These provisions concern the administration of state-owned
or state-controlled historic resources and promote the preservation of non-state-owned historic resources.
ATV usage on the beach and relatively shallow penetration of substrate for symbolic fencing as part of the
Avian Breedine Habitat Project will likely occur on sites bearing historical resources. but adverse effects
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wi]l be avoided or minimi?ed and consistency with Statutory pmviqions wil? bc atlaincd via consulmti(}n

dlsm;bancc, ther efo:c, no histarical resources will be affccted.

Chapter 379, Fla. Stat. (Fish and Wildlife Conservation): These provisions implement the state policy of

conservation and wise use of freshwater fish and wildlife species, with particular emphasis on endangered
and threatened species. Both of the Florida projects have been developed in close coordination with FWC
and are fully consistent with the provisions of this chapter.

Chapter 553, Fla. Stat. (Building Construction Standards): These provisions establish the Florida Building
Code which provides for the design, construction, erection, alteration, modification, repair or demolition of
public or private buildings, structures, or facilities in the state and the enforcement of such requircments.
For the Restoring the Night Sky Project, any lighting changes wili be conducied pursuant to code. The
Avian Breeding Habitat Project does not involve any changes to a building, structure or facitity therefore
no standards in the Florida Building Code are triggered.

Conclusion

For the Federal Trustees, this represents the carliest opportunity for consideration of the consistency of
these two proposed restoration projects with the FCMP. Early consideration of CZMA consistency of
these projects will provide support for finalizing the selection of these projects and help the participating
federal, state and locat agencies in expeditiously implementing these projects in keeping with the goals of
carly restoration for the Qil Spill.

Because these are garly restoration projects, i.e, projects that are being fast tracked to accelerate the
restoration of resources and services impacted by the Oil Spill, the Federal Trustees are requesting and
would deeply appreciate expedited review and a response to this determination of consistency as soon as is
practicable. We thank you in advance for your efforts to accommodate this request.

Sincerely, .

(/f /&/ / )d/j \({ £ \/Ké/f’//t— Al LD
Ma flcl . Deal Stcphanfé L. Willis

Attorney- Ad\uset v l& Senior Attorney

United States Departyy ent of the Interior Nationa) Occanic & Atmospheric Administration




