


TO:  Cobell Trust Commission – Law School Dean & Professor, Stacy Leeds, Chairman. 

FROM:  Ange Aunko Hamilton, landowner & former ADM  (e-mail address:  aaaunko@yahoo.com) 

DATE:  10/14/2013 

RE:  Probate Process 

In 2000 I was selected as one of the Attorney Decision-Makers (ADM) to adjudicate Indian probates 
within the Bureau of Indian Affairs (BIA) system under the authority already held by the Agency 
Superintendents who at that time and in the past had authority to determine heirship not already 
adjudicated elsewhere. (RS 2478, as amended, 43 USC §1201, 43 CFR §4.271, Solicitors Opinion of 
November 30, 1999 – Establishment of Attorney Decision-makers Position in the Bureau of Indian 
Affairs). 

Briefly, at that time there were approximately 46 different steps that the BIA probate personnel and the 
Office of Hearings and Appeals (OHA) hearing process had to go thru from the time of the death of a 
tribal land owner to a final probate order distributing the estate.  In addition, OHA ALJs traveled to 
different parts of Indian Country only during good weather, thus sometimes going to certain agencies 
once every two years.  As a result, a tremendous backlog was building.  In 2000, the ADM’s were told at 
our initial training (August 2000) that approximately 13,000 probate case were backlogged in the system.  
Thus the need for an alternative process to expedite probate, especially cases, which for example had 60 
cents in the IIM or had land shares of 550/4000 (highly fractionated).   

The ADM’s were used to adjudicate only “Summary Judgment” type cases, no issues of law or fact; and 
which were simple: wherein survivors were a mother with two kids, etc.  In subsequent regulations of 
2002 - 03, the ADM regulations were changed to include uncontested wills, land issues, creditor’s claims.  
If a controversy arose, at the hearing, i.e. paternity issues, will contest, land dispute, the case was then 
transferred to the OHA ALJ servicing that region for a full trial on the merits.  

Also, to expedite the probate process, the ADM, with a staff of 1 paralegal & 1 or 2 legal assistants, was 
located in the BIA Regional Office to provide easier and quicker access to hold the informal hearings at 
the satellite agencies.   

As you will see in my submission of the BIA’s “Indian Probate Reinvention Lab” Final Report (which I 
will mail, but which you may already have), a 46 step probate process was whittled down to the current 
19 step probate process. 

One OHA ALJ hearing can cost an enormous amount of federal dollars (one guestimate included 
ALJ/staff man hours, offices expenses, travel costs to remote area; and possible need for subsequent 
hearings).  Each hearing cost outweighing the benefit for incalculable highly-fractionated land cases and 
miniscule IIM accounts cases.   

In summary, I believe that new ways of thinking regarding highly fractionated land issues need to be 
forthcoming – “out of the box” thinking.  The dire need is now, but let us not wait until a critical juncture 
occurs or the money runs out to do these probates and it is forced upon our Indian people without notice 
and input.   

I commend the Trust Commission for its work and hope that our Cobell funds can be used for the 
resolution of this issue for the future of our tribal populations. 

- Respectfully submitted. 


