THE SECRETARY OF THE INTERIOR
" WASHINGTON

ORDER NO. 3338

Subject: Discretionary Programmatic Environmental Impact Statement to Modernize the
Federal Coal Program
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The BLLM hasW@sponsibility for coal leasing on approximately 570 million acres where the coal
mineral estate 1s owned by the Federal Government. The owner of the surface estate of these
lands varies and may be the BLM, other Federal agencies, state and local governments, or private
landowners. Under authorities, such as the Mineral Leasing Act (MLA), the Mineral Leasing
Act for Acquired Lands, and the Federal Land Policy and Management Act, the BLM regulates
the leasing and development of this coal. Other Department bureaus, in particular OSMRE and
ONRR, also have responsibilities in administering coal mining operations. The OSMRE and
those states that have regulatory primacy under the Surface Mining Control and Reclamation Act



(SMCRA) have regulatory responsibilities over surface coal mining and reclamation operations.
The ONRR collects, disburses, and verifies revenues from the lease, including bonus bids,
royalties, and rental payments, and distributes those funds evenly between the Federal Treasury
and the states where the coal resources are located.

The BLLM issued coal leasing regulations in 1979 that contemplated two separate competitive
coal leasing processes: regional leasing, where the BLM selects tracts within a region for
competitive sale, and leasing by application, where the public nominates a particular tract of coal
for competitive sale. The regional leasing system has not been used since the 1980s, and
currently all BLM coal leasing is done by application. Leasing by application begins with BLM
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Over the last few years, cent of the Nation’s annual coal production has
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As of Fis¢s : g BLM administered 310 Federal coal leases, encompassing 475,692
acres in 10 '@ an éstimated 7.75 billion tons of recoverable Federal coal reserves. Over
the last dec VI has held 39 coal lease sales and managed leases that produced

approximatel§i4.4 billion tons of coal and $10.3 billion in revenue. The recoverable reserves of
Federal coal cllrently under lease are estimated to be sufficient to continue production from
federal leases at current levels for 20 years, which does not take into account projections from
the Energy Information Administration (EIA) showing that demand for coal is declining.

b. Open Conversation about Modernizing the Coal Program.

On March 17, 2015, I called for “an honest and open conversation about modernizing the Federal
coal program.” The last time the Federal coal program underwent comprehensive review was in



the mid-1980s, and market conditions, infrastructure development, and national priorities have
changed considerably since that time. My call also responded to continued concerns from
numerous stakeholders about the Federal coal program, including concerns raised by the
Government Accountability Office (GAO), the Department’s Office of Inspector General (OIG),
Members of Congress, and interested stakeholders. The concerns raised by the GAO and OIG
centered on whether taxpayers are receiving fair market value from the sale of coal. Other
commenters raised concerns that the current Federal leasing structure lacks transparency and
competition and is therefore not ensuring that the American taxpayer receives a fair return from
Federal coal resources. These groups also questioned whether the leasing program results in
over-supply of a commodity that has significant environmental and health impactssi
impacts on global climate change.
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Of these c aspects of the current coal program received the most attention. First,
olders are concerned that American taxpayers are not receiving a fair return on
rces. Second, many stakeholders are concerned that the Federal coal program
conflicts with the Administration’s climate policy and our national climate goals, making it more
difficult for us to achieve those goals. Third, there are numerous and varying concerns about the
structure of the Federal coal program in light of current market conditions, including how
implementation of the Federal leasing program affects current and future coal markets, coal-
dependent communities and companies, and the reclamation of mined lands. These three main
concerns are addressed in more detail below.



i. Concerns about Fair Return. In 2013, both GAO and OIG issued reports
expressing concerns about the Federal coal program, particularly with respect to the leasing
process and fair market value. In response, in 2014 the BLM developed new protocols and
issued policy guidance, as well as a manual and handbook, to implement these changes.
Nevertheless, stakeholders have expressed concerns that the BLM’s response, while helpful, was
insufficient to rectify fundamental weaknesses in the program with respect to fair return.

These concerns arise, at least in part, because there is currently very little competition for Federal
coal leases. About 90 percent of lease sales receive bids from only one bidder, typically the
operator of a mine adjacent to the new lease, given the investment required to open a new mine.
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greenhouse gas (@ -28 percent below 2005 levels by 2025. The Obama
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1G emissions from coal use worldwide is critical to addressing climate

At the sam , as noted above, the Federal coal program is a significant component of overall
United State§8coal production. Federal coal represents approximately 41 percent of the coal
United States, and when combusted, it contributes roughly 10 percent of the total
U.S. GHG emissions.

Many stakeholders highlighted the tension between producing very large quantities of Federal
coal while pursuing policies to reduce U.S. GHG emissions substantially, including from coal
combustion. Critics also noted that the current leasing system does not provide a way to
systematically consider the climate impacts and costs to taxpayers of Federal coal development.



iii. Concerns about Market Conditions. Stakeholders raised various concerns about
the implications of current and future coal market conditions. As reported by EIA, between 2008
and 2013, United States’ coal production fell by 16 percent, as declining natural gas prices and
other factors made coal less competitive as a fuel for generating electricity. In 2015, United
States’ coal production was roughly 900 million short tons (MMst), 10 percent lower than
2014—the lowest level since 1986. Worldwide, demand for coal appears to be softening as well,
with EIA projecting a 21 percent decline in total U.S. coal exports in 2015 from the previous
year. As a result, a number of mines in the U.S. have idled production, several major coal
companies have entered Chapter 11 bankruptcy, many coal miners have been laid off, and coal-
dependent communities have suffered. The EIA and other projections of future cgal production
show anticipated continuing declines.

processes. Others raise concerns that the program has contri
incentivizing over-production through non-competitive sales

Some have focused on how current market conditio
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Stakeholders also expressed various.yi arding exports of Federal coal. Some see export
markets as a possible way to Federal coal production, while others view the
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c. Previous
The Dep sly conducted two separate comprehensive reviews of the Federal
coal prog 960s, there were serious concerns about speculation in the coal

leasing pro study discovered a sharp increase in the total Federal acreage under
lease and a 51stent decline in coal production. In response, the Department undertook the
development planning system to determine the size, timing, and location of future coal
leases, and the preparation of an environmental impact statement (EIS) for the entire Federal coal
leasing program. The short-term actions included a complete moratorium on the issuance of new
coal prospecting permits, and a moratorium with limited exceptions on the issuance of new
Federal coal leases. New leases were issued only to maintain existing mines or to supply
reserves for production in the near future, where “near future” meant that development and
production were to commence within 3 and 5 years, respectively. The moratorium was scaled



back over time, but was not completely lifted until 1981, after a PEIS had been completed, a new
leasing system had been adopted through regulation, and litigation was resolved.

In 1982, concerns about the Federal coal program arose again, this time related to allegations that
the Government did not receive fair market value from a large lease sale in the Powder River
Basin under the new procedures adopted as part of the programmatic review in the 1970s.
Among other reports on the issue, in May 1983, GAO issued a report concluding that the
Department had received roughly $100 million less than it should have for the leases sold,
although the Department disputed this conclusion. In response, in July 1983, Congress directed
the Secretary to appoint members to a commission, known as the Linowes Comm1ss10n to
investigate fair market value policies for Federal coal leasing. Congress also, i
Appropriations Act, directed the Office of Technology Assessment (OTA)
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1984. The OTA report, Environmental Protection in ing Program, was
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Sec.3 A

4321 et seq.; Surface Mining Control and Reclamation Act, 30 U.S.C. §§ 1201 et seq.; and
the Federal Lafd Policy and Management Act, 43 U.S.C. §§ 1701 et seq.

Sec. 4 Discretionary Programmatic Environmental Impact Statement. Given the broad
range of issues raised over the course of the past year (and beyond) and the lack of any recent
analysis of the Federal coal program as a whole, a more comprehensive, programmatic review is
in order, building on the BLM’s public listening sessions. Accordingly, to meaningfully address
the breadth and complexity of the issues raised by commenters regarding the Federal coal



program, I hereby direct the BLM to conduct a broad, programmatic review of the Federal coal
program it administers through the preparation of a PEIS under NEPA.

The Department is authorized to undertake this effort in its stewardship role as a proprietor and
sovereign regulator which is charged by Congress with managing and overseeing mineral
development on the public lands, not only for the purpose of ensuring safe and responsible
development of mineral resources, but also to ensure conservation of the public lands, the
protection of their scientific, historic, and environmental values, and compliance with applicable
environmental laws. Additionally, the Department has the statutory duty to ensure a fair return
to the taxpayer and broad discretionary authority to decide where, when, and under what terms

While the precise issues to be assessed in the PEIS wjll be dete
process, the PEIS should at a minimum address t i

a. How, When and Where to Le
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response to industry applications. Given conce
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s onshore oil and gas lease sales on a quarterly basis if
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b. Fair Return. The PEIS should address whether the bonus bids, rents, and royalties
received under the Federal coal program are successfully securing a fair return to the American
public for Federal coal, and, if not, what adjustments could be made to provide such
compensation. As part of this analysis, the PEIS should examine whether the decision to lease
large amounts of relatively low cost coal artificially drives down pricing in the U.S. market and,
if so, how the taxpayer may best be compensated for the reduced royalties due to artificially low



prices. The PEIS should also examine whether the BLM estimates of fair market value for
purposes of establishing minimum bids successfully substitute for competition in the bidding
process, and if not, how to better estimate fair market value.

C. Climate Impacts. With respect to the climate impacts of the Federal coal
program, the PEIS should examine how best to assess the climate impacts of continued Federal
coal production and combustion and how to address those impacts in the management of the
program to meet both the Nation’s energy needs and its climate goals, as well as how best to
protect the public lands from climate change impacts.

should more broadly examine how the administration, availability,
affect regional and national economies (including job impacts), a

energy sources. The impact of possible program alternatives mix and cost
of electricity in the United States should also be examined.
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produced g quantities. Continuing to conduct lease sales or approve lease
modificati
large quantities of coal under current rates and terms that the PEIS may
ultimately det@@nine to be less than optimal. This risk is why, during the previous two
programmatic reviews, the Department halted most lease sales with limited exceptions for small
sales, emergencies and other situations involving potential economic hardship. Considering
these factors and given the extensive recoverable reserves of Federal coal currently under lease, I
have decided that a similar policy is warranted here. A pause on leasing, with limited
exceptions, will allow future leasing decisions to benefit from the recommendations that result
from the PEIS while minimizing any economic hardship during that review.



a. Pursuant to my discretionary authority under the Mineral Leasing Act (e.g., 30
U.S.C § 201) and other statutes, and based on the reasons discussed herein, I conclude that
further evaluation, additional receipt of public input, and comprehensive consideration of the
Federal coal program is warranted, and accordingly, I hereby direct BLM to apply the following
limitations on the issuance of Federal coal leases until the completion of the PEIS:

(i) No new applications for thermal (steam) coal leases or lease modifications will
be processed, subject to the enumerated exclusions in Section 6 of this Order; and

(i1) For pending applications, no lease sales will be held, leases issued, or
modifications approved for thermal (steam) coal, subject to the enumerated exg in Section

continue (including the preparation of NEPA analyses), but no final decis  hold
a lease sale will be made unless one of the exceptions listed in Sectio

much smaller quantities than thermal coal, and recoverable m eserves may not
be sufficient to support current production levels for
ing, for which substitutes are
not readily available. Given that the Federal min comparatively very small
quantities of metallurgical coal, we expect p i acts from dny leasing activities for

merely a deferral of the decision to allo considered in making future final
decisions. The pause applies 1 mineral estate administered by the BLM and
does not apply to coal leases nds, which are regulated by the Bureau of
Indian Affairs under a differéfit regulatoryf8tructure. The pause applies only to lease sales and
modifications. It does_ ot ap M actions related to the Federal coal program,
including the proceséifig and i al exploration licenses, the issuance of renewal leases
when required byff! of existing leases, and the development and implementation of
@ ilarly, the pause does not apply to any actions undertaken by

other agency, office, or bureau with duties related to the development,
n of Federal or non-Federal coal resources.

ONRR, OSMRE, 6
ing in this Order will be deemed to prohibit or restrict:
pergency leasing as defined in 43 C.F.R. § 3425.1-4;

b. led8e modifications, as defined in 43 C.F.R. § 3432.1, that do not exceed 160 acres or
the number of acres in the original lease, whichever is less;

c. lease exchanges as defined in 43 C.F.R. §§ 3435.1, 3436.1, and 3436.2;

d. the rights of preference right lease applicants based on prospecting permits issued
prior to August 4, 1976; and



e. the sale and issuance of new thermal coal leases by application, 43 C.F.R. Subpart
3425, or the issuance of thermal coal lease modifications, 43 CFR Subpart 3432,
under pending applications for which the environmental analysis under NEPA has
been completed and a Record of Decision or Decision Record has been issued by the
BLM or the applicable Federal surface management agency as of the date of this
Order. This exception extends to previously issued Records of Decision or Decision
Records that have been (or may be) vacated by judicial decision and are undergoing
re-evaluation in accordance with the judicial decision. Before holding any lease sale
or issuing any lease under this exception, the BLM must confirm and ensure that the
applicable NEPA document for a project is adequate and includes, inimum, an
analysis of the direct and indirect greenhouse gas emissions res
proposed leasing action.

Sec. 7 Implementation.

a. The Director of the BLM is responsible for imp i i r. This
responsibility may be delegated as appropriate.

b. The Director will expeditiously initiate the N ess by inviting

issues and reasonable alternatives to be examined,in . Upon completion of the scoping
process, the Director will provide a scoping repo me a
completion of the PEIS.
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United States, its departme ntalities or entities, its officers or employees, or
any other person. To the ex inconsistency between the provisions of this Order
and any Federal law s s or regulations will control.
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