

























































































That the people inhabiting said proposed States do agree and declare that they
forever disclaim all right and title . . . to all lands lying within said limits [of the
state] owned or held by any Indian or Indian tribes; and that until the title thereto
shall have been extinguished by the United States, the same shall be and remain
subject to the disposition of the United States, and said Indian lands shall remain
under the absolute jurisdiction and control of the Congress of the United States.?28

In conformance with the 1889 Act, North Dakota’s constitution states that all provisions in that
act “are continued in effect as though fully recited and continue to be irrevocable without the
consent of the United States and the people of this state.”??° Accordingly, upon admission of
North Dakota to the Union on November 2, 1889,% the State forever disclaimed title to any
lands held by Indian tribes, including as relevant here the submerged lands held by the MHA
Nation. Solicitor Margold found this fact important to his conclusion in 1936, as did the IBLA
in 1979.! The Idaho Court likewise noted such a provision in Idaho’s constitution.3? Taking
into account the Indian canons, there is no reason to believe, absent explicit Supreme Court
statements to the contrary, that Congress and state constitutions mean something other than what
they say.

Under Idaho’s second-prong analysis, the Court considered both whether Congress was on
notice that the reservation included submerged lands and whether the purpose of the reservation
would have been compromised had submerged lands passed to the state.?33 Here, Congress was
certainly on notice with respect to the inclusion of riverbeds in the Reservation by executive
order by the time it authorized the 1886 Agreement which set newly-reduced boundaries. The
agreement states that “it is the policy of the Government to reduce to proper size existing
reservations . . . with the consent of the Indians, and upon just and fair terms.”?** Prior to
entering the 1886 Agreement, reports to Congress from the Commissioner of Indian Affairs
clearly marked out that the 1870 and 1880 Executive Orders constituted “treaty, law, or other
authority establishing [a] reserve.”?*> Congress explicitly authorized the commissioners to
negotiate the agreement on its behalf and, in doing so, it recognized that the Tribes’ Reservation
established by successive executive orders was just that, a pre-existing Reservation. By
recognizing the Tribes’ Reservation prior to negotiation of the later agreement, it implicitly

28 Id at 677.

229 N.D. CONST. art. XIII, § 4.

230 Proclamation No. 292, (Nov. 2, 1889).

1 M-28120, supra note 7; Impel Energy Corp., 42 IBLA at 113.

22 Idaho v. United States, 533 U.S. 262, 270 (2001). Although the Court in Montana made no mention of nearly
identical language in the Montana enabling act and state constitution, Act of Feb. 22, 1889, 25 Stat. at 677; MONT.
CONST. art. I, that omission is not surprising because the Court there found that Congress had not intended to reserve
the bed for the tribe. Montana v. United States, 450 U.S. 544, 554 (1981). Without a reservation of land prior to
statehood (per the Idaho first step), there was no Indian-held land to disclaim. In other words, the disclaimer is
relevant to /daho’s second step, and the Montana Court had no reason to reach that inquiry. See Idaho, 533 U.S. at
274 (comparing first-prong intent to reserve regarding Coeur D’ Alene Tribe with Montana which found “no intent
to include submerged lands within a reservation where the tribe did not depend on fishing or use of navigable
water.”).

233 533 U.S. at 273-74.

234 Act of Mar. 3, 1891, ch. 543, § 23, 26 Stat. 989, 1032 (1891).

25 E.g., H.EX. DOC. NO. 49-1, pt. 5, vol. 2 at 550, 551 (1885).
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accepted the boundaries and land included within the Reservation by the previous executive
orders, including submerged lands. Moreover, congressional recognition of the pre-existing
Reservation is sufficient to evidence Congress’ knowledge of and intent as to the inclusion of
submerged land within it. There is no reason to believe—particularly viewed through the lens of
the Indian canons of construction—that, when Congress recognized the three Tribes’ pre-existing
Reservation, it was picking and choosing only parts of the Reservation to recognize. Nothing in
the agreement indicates that Congress recognized the Tribes’ Reservation with the exception of
submerged lands. Indeed, Congress had been receiving regular reports from the Commissioner
of Indian Affairs, conveying messages that the Tribes understood the entirety of the Reservation
to be their land. For example, the 1885 report stated:

Great consternation has arisen among the Indians during the past year from the
fact of so many white men settling on or near the reservation. . .. The Indians
regard this whole section of country as theirs, and in the absence of surveyors’
marks of boundary it is difficult to impress upon them the true boundary, and they
imagine that gradually their reserve is fast falling into the hands of the whites
without their knowledge or consent.”?3¢

Congress’ stated policy in the 1886 Agreement of reducing reservations only by consent also
provides evidence that the purpose of the Reservation would have been compromised had the
bed of the Missouri River passed to North Dakota upon statehood. The Supreme Court in Idaho
linked Congress’s “complementary objectives of dealing with pressures of white settlement and
establishing the reservation by permanent legislation” with an additional congressional desire to
do so only by agreement and consent of the Coeur d’Alene Tribe.3” There,

The intent . . . was that anything not consensually ceded by the Tribe would
remain for the Tribe’s benefit, an objective flatly at odds with Idaho’s view that
Congress meant to transfer the balance of submerged lands to the State in what
would hﬁve amounted to an act of bad faith accomplished by unspoken operation
of law.?

Given the clear reservation of submerged land by prior executive orders, it would be equally
implausible here, as in Idaho,?*® that Congress intended on the one hand to obtain an agreed-
upon reduction of land only by consent and on just terms, while on the other hand
simultaneously intending to strip the Tribes of culturally and religiously significant riverbed by
secret or silent operation of unstated law. The level of implausibility rises considering the
importance of the river to the Tribes’ creation of a trade nexus reliant on the river, tied up as this
fact was with their identities. The purpose of the 1886 Agreement was only a reduction in size
of the Reservation because of the Tribes having “vastly more land in their present reservation
than they need or will ever make use of.”>*? In fact the agreement, after providing for allotment,

236 Id. at 256.
27 Idaho, 533 U.S. at 276-77.

8 1d. at 278-79.

239 14
240 Act of Mar. 3, 1891, ch. 543, § 23, 26 Stat. 989, 1032 (1891).
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required that the remainder--after 25 years--be conveyed to the Tribes in common; Congress
ultimately modified this provision to state instead that “the residue of lands within said
diminished reservation, after all allotments have been made . . . shall be held by the said tribes of
Indians as a reservation.”?*! Congress made the modification despite the opinion of the
Commissioner of Indian Affairs that it would be better to sell off such unallotted residue rather
than to keep it with the Tribes in common.?*? The congressional modification illustrates the lack
of any intent to dispossess the Tribes of anything that was already theirs, except for the land
explicitly ceded outside of the new boundaries.

Further, the objective of consensual cession arguably lessens the importance of the notice aspect
in the Idaho analysis: Congress affirmatively recognized that what land had already been
reserved to the Tribes should not be further reduced without consent. Thus, so long as prior
executive orders had reserved submerged land—as established by the preceding discussion—
Congress must have accepted and recognized such reservation if it did not intend to strip the
Tribes of what was considered theirs.

Moreover, the situation presented here is identical to Idaho, wherein it was not legally significant
that Congress ratified the Tribes’ 1886 Agreement after statehood. The legislation by which
Congress ratified the 1886 Agreement is the same legislation by which it ratified the Coeur
d’Alene Tribe’s agreement at issue in Idaho.2*® It was of no consequence to the Idaho Court that
Congress had not taken the final step of ratification until post-statehood where Congress signaled
no intent differing from that evidenced before statehood and particularly where holding
otherwise would impute to Congress either “bad faith or [] secrecy in dropping its express
objective of consensual dealing with the Tribe.”2#

Beyond the general 1886 Agreement objective of negotiating a cession of land only by consent,
the Idaho analysis is also concerned with whether passage of submerged lands to the state would
otherwise compromise the purpose of the reservation. Since the MHA Nation’s territory was
first laid out in the 1851 Treaty, a major purpose of the Reservation had been to establish the
boundaries of a tribal homeland, one that would not be trespassed upon by either neighboring
tribes or non-Indian migrants. Historical evidence, discussed previously, establishes the Nation’s
use of fish trapping both for food and as a ceremonially important activity. Fish trapping
required individuals to anchor trap and weir structures in the bed of the Missouri River. The
Arikara’s willow pens similarly required the walls to be planted in eddies or backwaters. Not
only did fishing for sustenance require use of the riverbed, but traps also played an integral role
in fish trapping ceremonies practiced by the Mandan and Hidatsa. The Mandan believed that the
first fish traps were introduced to the people by the storied hero, Black Wolf. Thus, it would be
implausible to believe that the Tribes would have considered a reservation to be an acceptable
homeland which did not allow them to carry on these activities. Agents of the executive branch

241 Id. at 1035.

242 See S. EXEC. DOC. NO. 49-30, 2d Sess., at 5 (1887) (letter from Commissioner of Indian Affairs, included in
transmittal of treaty to Congress by President Cleveland).

24326 Stat. at 1027.

244 Idaho, 533 U.S. at 280-81.
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recognized this,?** reporting the Tribes’ refusal at one point of a proposal to remove them to

Indian Territory in what is now Oklahoma: “‘they love their own country; their dead are buried
there’ . . . and that they did not care ‘to incur the risk of moving from the country they had so
long called their home.’*246

Based on the foregoing, I find that Congress intended that the bed of the Missouri River located
within the Reservation should not pass to North Dakota upon statehood. I make this conclusion
based on Congress’s recognition of the reservations made by executive order, including the
entirety of the Missouri River in the description of the Reservation boundaries; its intent to
pursue a final cession of additional land only by consent; and the fact that a failure to retain the
Tribes’ beneficial ownership of submerged land would be inconsistent with the Tribes’ historic
use of and dependence upon the river and their concept of a permanent homeland

B. The Mineral Interests Underlying the Original Bed of the Missouri River, as

Well as the Interests Underlying Dry Uplands Taken and then Restored

Pursuant to the 1949 Takings Act and 1984 Mineral Restoration Act, Are
Held in Trust For the Benefit of the MHA Nation.

Having established that the bed of the Missouri River was reserved to the MHA Nation and did
not pass to North Dakota upon its admission to the Union, I next analyze the impact of the 1949
Takings Act and 1984 Mineral Restoration Act. I conclude that the minerals underlying both the
original bed of the Missouri River and the relevant portions of taken upland are held in trust by
the United States for the benefit of the Nation.

When Congress passed the 1949 Takings Act, it specified that, after acceptance of the Act’s
provisions by the MHA Nation, “all right, title and interest of said tribes, allottees and heirs of
allottees in and to the lands constituting the Taking Area described in section 15 (including all
elements of value above or below the surface) shall vest in the United States of America.”?*’
Section 15 of the Act provided a lengthy and detailed description of the takings area, including
three passages of use in the analysis here.

First, Congress drew the takings area across the far side of the Missouri River near the southeast
boundary of the Reservation.?*® Second, in the northwest where the Missouri River flows onto
the Reservation, the takings area is described as following the northern boundary of the
Reservation to the east, then crossing and including the Missouri River and continuing
downstream.?*® This description means that, whereas the homesteaded area to the east of the
river was not taken by the 1949 Takings Act, the takings area did include the entire width of the
Missouri River in this area. Finally, in excluding particular lands from the takings area,

5 Indians of Ft. Berthold Reservation v. United States, 71 Ct. CI. 308, 326 (1930) (April 13, 1880 report of Indian
agent that “the character of the reservation outside the grant to the railroad company is not so well adapted to
farming, raising, fishing, and hunting, and the other necessities of the Indians . . . . In my judgment, any alteration
or change in the present reservation would greatly militate against the interest of the Indians.” (emphasis added)).
246 Id. at 324.

247 1949 Takings Act, Pub. L. No. 81-437, ch. 790, 63 Stat. 1026 (1949).

248 Id. at 1034 (emphasis added).

249 Id. at 1044 (emphasis added).
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Congress excepted four areas along the Missouri River of interest here.?** One excepted the land
“less erosions,”*! another excepted a particular lot “plus accretions,”?5? and two more areas
along the river were excepted “plus accretions.”?%

These three examples illustrate two points: (1) the takings area explicitly embraced the
riverbed;?>* and (2) Congress recognized that, in areas where the Missouri ran along the
Reservation boundary, the river was in fact on the Reservation. Although it may be somewhat
ambiguous whether the Takings Act took the bed of the Missouri or left it with the Nation, 2%’ that
Congress at least included the riverbed within the area in an act dealing solely with the Nation
and not with North Dakota illustrates Congress’ understanding that the State did not control the
riverbed. At no time was the State the subject of legislation taking or paying for the value of this
riverbed.

Having determined that the Equal Footing Doctrine did not operate to pass title of the Missouri
River bed to the State, the doctrine loses any further relevance.?® Furthermore, it cannot be
disputed that taken uplands belonged to the Nation. There are neither facts nor legal precedent to
suggest that, prior to passage of the 1949 Takings Act, the Nation somehow lost title to the dry
lands taken and paid for by the United States. As described previously, the Indian canons
provide a rule against abrogation of tribal property without Congress clearly expressing intent to
abrogate after a careful consideration of the conflict with extant rights.2%’ Between the time of
statehood and the 1949 Takings Act, there were no congressional acts purporting to abrogate
Indian property rights within the takings area.?’® Having then taken those lands in 1949, along
with the mineral interests, there can be no dispute that the United States held title to the minerals.
The Takings Act was clear that all elements of value below the surface “vest[ed] in the United
States of America.”?® Thus, when Congress passed the 1984 Mineral Restoration Act, the
mineral interests underlying the uplands were taken into trust for the MHA Nation.?%® This
conclusion is further buttressed by reference in the Senate report regarding the Mineral
Restoration Act’s recognizing that land under the lake and shores of Lake Sakakawea was within

20 1d. at 1045, 1047.

B1d. at 1045.

252 Id

23 Id. at 1047.

254 Id. at 1045.

255 The Act notes the total acreage of the takings area, but states that the number is “less water surface.” 1949
Takings Act, 63 Stat. at 1045. However, it is not necessary to this Opinion to determine whether the mineral
interests were taken and then restored to the Tribes or were simply never taken from the Tribes in the first instance.
256 See United States v. Alaska, 521 U.S. 1, 42 (1997) (focusing inquiry on action prior to statehood); see also Alaska
v. United States, 213 F.3d 1092, 1097 (9th Cir. 2000) (“The key moment for the determination of title is the instant
when statehood is created.”).

27 Supra note 126.

258 For clarity, Congress did pass surplus lands legislation in 1910, opening certain lands to entry and settlement by
non-Indians. Act of June 1, 1910, Pub. L. No. 61-197, 36 Stat. 455. However, that act neither included riverbed
land, nor was any of that land subject to the 1949 Takings Act or 1984 Mineral Restoration Act. Further, the Eighth
Circuit has repeatedly held that the 1910 Act did not diminish the Reservation. Duncan Energy Co. v. Three
Affiliated Tribes of the Ft. Berthold Reservation, 27 F.3d 1294, 1296-98 (8th Cir. 1994); New Town v. United States,
454 F.2d 121 (8th Cir. 1972).

259 1949 Takings Act, 63 Stat. at 1026.

260 Note that Congress exempted some land from operation of the Mineral Restoration Act. 98 Stat. at 3152.
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the boundary of the Reservation and formed one of the bases supporting the need for the
legislation.?®!

With respect to the original bed of the Missouri River, the mineral interests beneath those lands
are likewise held in trust for the benefit of the MHA Nation for one of two reasons, either being
sufficient. Either the United States did not take the original bed of the river itself, meaning the
underlying mineral interests have remained with the Nation since the time of first reservation; or
the United States took the bed by operation of the 1949 Act and returned the mineral estate by
operation of the Mineral Restoration Act, recognizing that the provision exempting some estates
from restoration did not operate to exempt restoration of estates underlying the original bed.26?
As discussed above, the 1949 Takings Act explicitly contemplated inclusion of the riverbed
within the takings area. I have already determined that the riverbed was beneficially owned by
the Nation prior to passage of the Act. Thus, even if the Act’s acreage discussion is read to mean
that the Act did not operate to take the riverbed, it would have simply remained held in trust for
the Nation. On the other hand, if the Act did operate to take the riverbed, explicitly included as it
was within the takings area, then that land would have clearly become subject to the 1984
Mineral Restoration Act:

[A]ll mineral interests in the lands located within the exterior boundaries of the
Fort Berthold Indian Reservation which—
(1) were acquired by the United States for the construction, operation, or
maintenance of the Garrison Dam and Reservoir Project, and
(2) are not described in subsection (b),
are hereby declared to be held in trust by the United States for the benefit and use
of the Three Affiliated Tribes of the Fort Berthold Reservation.2%3

The exempted lands under subsection (b) did not include land making up the original bed of the
Missouri River.2¢* Thus, the combination of the 1949 Takings Act and 1984 Mineral Restoration
Act clearly took upland previously held by the Nation and then returned the mineral interests to
trust status while either doing the same for the original bed of the Missouri River or simply
leaving it and its mineral interests in trust as was the case prior to 1949. In sum, the mineral
interests underlying the original bed of the Missouri River, and Lake Sakakawea as described in
the 1949 and 1984 Acts, are held in trust for the MHA Nation.

V. CONCLUSION
Based on the foregoing, I reaffirm the 1936 M-Opinion and 1979 IBLA decision, concluding that

the original bed of the Missouri River within the boundaries of the Fort Berthold Indian
Reservation did not pass to North Dakota by operation of the Equal Footing Doctrine. This

261 g REP. NO. 98-606, at 3 (1984) (“Virtually, all of the Reservation part of Lake Sakakawea is under lease, and in
the Lake and along its shorelines within the Reservation private companies recently have conducted about 500 miles
of seismic exploration.”).

262 98 Stat. at 3152 (restoration shall not apply respecting “lands located in township 152 north or township 151
north of range 93 west of the 5th principal meridian which lie east of the former Missouri River” (emphasis added)).
263 98 Stat. at 3152.

264 See id.
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conclusion, updating the Department’s position going back 80 years, is supported by the most
recent Supreme Court precedent on the matter, Idaho v. United States. Based upon this
determination, I further conclude that the mineral interests underlying the original bed of the
Missouri River, as well as the interests underlying dry uplands taken and then restored as stated
in the 1949 Takings Act and 1984 Mineral Restoration Act, respectively, are held in trust for the
benefit of the MHA Nation.?%
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265 This Opinion would not have been possible without the stellar legal research and drafting of Attorney-Advisor
Andrew Engel and the critical review and editing of Assistant Solicitor Scott Bergstrom, both in the Division of
Water Resources. In addition to the numerous others within the Office who helped provide peer review and useful
comments, special recognition also goes to Deputy Solicitor for Water Resources Ramsey Kropf and Associate
Solicitor for Indian Affairs Eric Shepard for their coordinating the efforts for this Opinion.
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FORT BERTHOLD RESERVATION
IN 1950

Family homes

Townsites

Land opened to settlement in 1910
Taken Lands (Corps of Engineers)
Lewis & Clark campsites (approximate)

The Indian Rearganization 4ct of 1934 furned federal
Indian palicies away from the patarnalistic objectives ot
da-culturalization and assmilation. Tribal self-governmeant
was tacilitated, and the peaple of Fart Barthald Resarva-
tion became a new palitical entity—the Thres Attiliated
Tribas of the Fort Berthald Resarvation. The revival of
tracitional cultural values was encouraged. The fedaral
Civilian Consenation Corps impraved reards and schaols.
& bridge was built from Elbowoads o the south side of the
Missouri River, and namead in honar of hwo leaders, ans a
r— 3 Manclan, the ather a Hidatsa, bath called Four Bears,
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tollower by taxpayer demands that the gavernment dao
1 l]‘-!jnl-l J_LL : something about the problam. The zalution was to build
AT 1 a series of dams tor floord control, irrigation and pawer
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land for the resarvair to bhe impoundad by Garrison Dam,
thirty miles dawnstream fram the sautheast baundary
of the Rasarvation.
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State Histl. Soc. of N. Dak., Bismarck: left, #16; right, #17.

Fig. 4. Fish trap made by Black Bear, Hidatsa, near the mouth of Shell Creek, south of Van Hook, N. Dak., in the Missouri R. right, Close-up
of same trap. Photographs by Russell Reid, Aug. 1929,
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LAND CESSIONS BY THE THREE TRIBES
1870-1886
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