
 

 

 United States Department of the Interior 
 

OFFICE OF THE SOLICITOR 
Washington, D.C. 20240 

 

IN REPLY REFER TO: 
Appeal No. 2014-145 April 27, 2015 

 
 

Joseph Hunt 

 
Dear Mr. Hunt: 
 
This responds to the July 17, 2014, Freedom of Information Act (“FOIA”) appeal (“appeal”) (No. 
2014-145) that you filed with the Department of the Interior (“Department”) on behalf of the Lac 
Du Flambeau Band of Lake Superior Chippewa Indians of Wisconsin.  Your appeal concerns a May 
12, 2014, FOIA request that you submitted to the Bureau of Indian Affairs (“BIA”) seeking its 
Midwest Regional Office’s recommendation on a “casino off reservation gaming/trust land 
application” from the Bad River and St. Croix Bands of Chippewa Indians.  You challenge the 
BIA’s determination to withhold in full, pursuant to FOIA exemption (5),1 specifically, the 
deliberative process privilege,2 an 18-page document that is responsive to your FOIA request. 
 
After fully reviewing the issues presented in the appeal, the withheld document, and current case 
law, the Department concludes that your appeal will be GRANTED IN PART and DENIED IN 
PART.   
 
The appeal is GRANTED insofar as the Department’s line-by-line, page-by-page review of the 
document reveals that some of the information is not protected from disclosure by a FOIA 
exemption and should have been released to you.   
 
The appeal is DENIED in that the Department will uphold the BIA’s decision to invoke the 
deliberative process privilege of exemption (5) as a basis to withhold the aspects of the document 
that reflects the Regional Office’s opinions, analysis, and deliberations on how decisionmakers 
should proceed with the application.  This protected information does not represent a final agency 
decision on the matter and, instead, served only as a guide for decisionmakers to aid in the final 
determination on the application.  On this point, please note that contrary to the implications that 
you make in the appeal, the Regional Office did not serve as the final authority on whether to 
approve the application.  The statutes and regulations that guide the sorts of applications at issue in 
the appeal make clear that the authority is vested in others.   
 
Normally, the Department would have also invoked the deliberative process privilege of exemption 
(5) as a basis to withhold the actual recommendation that the Regional Office made to 

                                                 
1 Exemption (5) protects “inter-agency or intra-agency memorandums or letters which would not be available 

by law to a party…in litigation with the agency.”  5 U.S.C. § 552(b)(5).   
2 The deliberative process privilege protects the decisionmaking process of government agencies in order to 

prevent injury to the quality of agency decisions.  Coastal States Gas Corp. v. Dep’t of Energy, 617 F.2d 
854, 866 (D.C. Cir. 1980); Sierra Club, et al. v. United States Department of Interior, et al., 384 F. Supp. 
2d 1, 15 (D.D.C. 2004).   
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decisionmakers regarding the application.  However, the Department will not do so in this case 
because the Regional Office has already disclosed its recommendation to the public,3 resulting in a 
waiver of any FOIA exemption or privilege that would have attached to the information.  
Accordingly, the Department will release the aspect of the document that reflects the 
recommendation that the Regional Office made. 
 
The Department has attached to this decision the 18-page document that the BIA withheld in full, 
with the information on 14 of the pages that is protected from disclosure by the deliberative process 
privilege of exemption (5) redacted.  
 
This completes the Department’s response to your appeal.  You have a right to seek judicial review 
of this decision under 5 U.S.C. § 552(a)(4)(B).   
 
If you have any questions regarding this matter, please call the FOIA Appeals Office at (202) 208-
5339. 
 
      Sincerely, 
  
 
 
      Darrell R. Strayhorn 

FOIA Appeals Officer 
Department of the Interior 

 
 
Attachment 
 
cc: Daniel Largo, FOIA Officer, BIA 
      Theresa Reilly, FOIA Coordinator, BIA-Great Lakes Agency 
      Office of the Solicitor-Twin Cities Field Office 
      Cindy Cafaro, Department FOIA Officer 

                                                 
3 See e.g., Ashland Daily Press, January 9, 2007: “Regional BIA director approves Beloit casino proposal” (“The [BIA] 

midwest regional director has signed his approval to plans to construct a multi-million dollar Native American 
casino…to be jointly operated by the Bad River and St. Croix Bands of Lake Superior Chippewa.”) 
http://www.ashlandwi.com/news/article 247b651d-283c-59ea-9177-6316653ab81f html?mode=jqm; Beloit Daily 
News, January 10, 2007: “Casino Signing” with accompanying photo of the BIA’s Midwest Regional Director 
“surrounded by elected representatives of the Bad River and St. Croix Chippewa bands…as he signs the formal 
approval of the…Trust Land Application” http://www.beloitdailynews.com/news/casino-signing/article eaabdf16-
da7a-5822-ba2f-1704f4d0e3a0 html;  
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