
 

 

 United States Department of the Interior 
 

OFFICE OF THE SOLICITOR 
Washington, D.C. 20240 

 

IN REPLY REFER TO: 
Appeal No. 2013-104 April 8, 2015  

 

George Barbato 
 

Bloomington, MN 55438 
 
Dear Mr. Barbato: 
 
This responds to the June 1, 2013, Freedom of Information Act (“FOIA”) appeal (“appeal”) (No. 2013-
104) that you filed with the Department of the Interior (“Department”).  Your appeal concerns your 
January 30, 2013, FOIA request to the National Park Service (“NPS”) that sought information pertaining 
to a “boundary dispute between [your] property and the [NPS] Tract 404-19, near Myersville[,] 
Maryland.”  You specifically excluded from your request “[a]ll written correspondence to and from 
Barbato[] and the NPS…”  In response to the FOIA request, the NPS released some documents and 
invoked FOIA exemption (5),1 specifically, the attorney-client2 and attorney work-product3 privileges, 
to withhold 61 pages in their entirety.   
 
As an initial matter, the Department notes that 19 of the withheld pages are not responsive to your FOIA 
request: 13 pages consist of letters that you sent to the NPS and six pages are letters from the NPS to 
you.  Since you explicitly excluded these types of documents from the scope of the materials that you 
were seeking, the NPS should not have considered or processed the 19 pages in response to your FOIA 
request.  Nonetheless, the Department will release these 19 pages to you for your reference (even though 
it is not obligated to do so), as they are not protected from disclosure by any FOIA exemption.  
 
With respect to the other 42 withheld pages, your appeal is GRANTED IN PART in that none reflects 
information that is protected from disclosure by the attorney work-product privilege of exemption (5).  
As a result, the NPS should not have invoked the privilege as a basis to withhold any of the documents.  
Your appeal is also granted insofar as 23 of the pages do not contain any information that is protected 
from disclosure by any FOIA exemption and, thus, should not have been withheld.  The Department has 
attached these 23 pages to this decision for release to you in their entirety.   
 
Your appeal is DENIED IN PART in that the Department will continue to withhold information on 
eight of the pages that is protected from disclosure by exemption (5).  Seven of these pages, portions of 
which the Department will continue to withhold pursuant to the attorney-client privilege, reflect 
confidential communications between the NPS and its attorneys where NPS personnel sought legal 
advice and the attorneys provided such advice.  The Department will also invoke the deliberative 
                                                 
1 Exemption (5) protects “inter-agency or intra-agency memorandums or letters which would not be available by 

law to a party…in litigation with the agency.”  5 U.S.C. § 552(b)(5).   
2 The attorney-client privilege of exemption (5) protects confidential communications made by a client to his/her 

attorney and also protects from disclosure certain communications provided by an attorney to his/her client.  See 
Maine v. United States Dep’t of the Interior, 298 F.3d 60 (1st Cir. 2002). 

3 The attorney work-product privilege protects from disclosure any materials prepared by or for a party or its 
attorney or by or for a party’s representative in anticipation of litigation that reflect the mental impressions, 
conclusions, opinions, or legal theories of an attorney or other representative of a party concerning the litigation.  
See Hertzberg v. Veneman, 273 F. Supp. 2d 67, 75 (D.D.C. 2003). 
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process privilege4 of exemption (5)5 as a basis to withhold this information on the seven pages, as it also 
reflects the NPS’s internal deliberations on the issue that was under discussion and reflects the give-and-
take of the consultative process. 
 
The Department notes that the NPS waived protection over one portion of confidential communications 
that its employee had with his attorney when he included that protected information in a letter that he 
sent to a party outside of the attorney-client relationship.  The deliberative process privilege also does 
not apply to the information, as the NPS employee stated in the letter to the third party that the action he 
said he was taking was based on the advice of his attorney, thereby adopting that aspect of the attorney’s 
recommendation on how he believed the NPS should proceed.  Since this information is not protected 
from disclosure by any other FOIA exemption/privilege, the Department will release it to you.  As to the 
other protected information on the above-referenced seven pages, there is nothing that establishes that 
the NPS waived the confidentiality of those communications or its ability to invoke a FOIA exemption 
or privilege as a basis to withhold the information.  Therefore, the Department will continue to withhold 
the information pursuant to the attorney-client and deliberative process privileges of exemption (5).   
 
Additionally, the Department is invoking the deliberative process privilege of exemption (5) as a basis to 
withhold information on an additional document that reflects the NPS’s predecisional deliberations on 
the subject that is underlying your FOIA request.    
 
The Department has attached to this decision the eight pages discussed above with the protected 
information redacted.  The Department has marked the areas of the deletions and, on seven of the pages, 
used the code “EX5(ACP)/(DPP)” to identify the information that it is continuing to withhold under the 
attorney-client and deliberative process privileges of exemption (5).  The Department used the code 
“EX5(DPP)” to identify the information that it is continuing to withhold on one page only under the 
deliberative process privilege of exemption (5). 
 
Finally, for the last 11 pages of the withheld materials,6 the record before the Department is not clear on 
why the NPS determined that these pages meet the exemption (5) threshold requirement of being “inter-
agency or intra-agency” communications.  However, it is not necessary for the Department to delve into 
the threshold issue for these 11 pages, because even if any of them satisfied the exemption (5) threshold, 
none reflects information that is protected from disclosure by one of the privileges in the exemption, i.e., 
the attorney-client, deliberative process, or attorney work-product privileges.   
 
Nonetheless, the Department cannot release these 11 pages to you at this time, as there is insufficient 
information on the record for it to determine whether any other FOIA exemption applies to any of their 
contents, e.g., FOIA exemption (4),7 or whether the NPS considered any.  
                                                 
4 The deliberative process privilege protects the decisionmaking process of government agencies in order to 

prevent injury to the quality of agency decisions.  Sierra Club, et al. v. United States Department of Interior, et 
al., 384 F. Supp. 2d 1, 15 (D.D.C. 2004).   

5 There is nothing in the FOIA or current case law that precludes the Department from invoking a new exemption 
(5) privilege as a basis for the withholding.   

6 The 11 pages consist of two letters totaling three pages from a Title Insurance company to the NPS and eight 
pages of largely illegible Title Insurance Policy documents. 

7 Exemption (4) allows an agency to withhold from public disclosure “trade secrets and commercial or financial 
information obtained from a person [that is] privileged or confidential.”  5 U.S.C. § 552(b)(4).   
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Therefore, to resolve the issue of whether a FOIA exemption other than exemption (5) applies to these 
11 pages (or portions thereof), by copy of this letter, the Department will REMAND them to the 
NPS for it to: 
 
 Assess whether another FOIA exemption applies to any portion of the 11 pages. 

• Should the NPS determine that it needs to consult with the entity from which these 
pages derived8 before it can determine whether another FOIA exemption applies, it 
will advise the Appellant of its need to do so in accordance with the requirements set 
forth in the Department’s FOIA regulations.9 

• If the NPS determines to invoke a FOIA exemption other than exemption (5) as a 
basis to withhold any of the pages (or portions thereof), it will advise the Appellant of 
its determination and include in its letter all of the information that the Department’s 
FOIA regulations require a bureau to advise a requester of when it makes such a 
determination.10  

 Within 22 workdays from the date of this decision: 

• Assert another FOIA exemption as a basis to withhold the 11 pages (or portions 
thereof); and/or 

• Release any pages (or portions of the pages) for which the NPS determines no other 
FOIA exemptions applies. 

 
The NPS will correspond directly with you regarding the remand, with a copy of its letter(s) to this 
Office.   
 
This completes the Department’s response to your appeal.  You have a right to seek judicial review of 
this decision under 5 U.S.C. § 552(a)(4)(B).   
 
If you have any questions regarding this matter, please call the FOIA Appeals Office at (202) 208-5339. 
 
      Sincerely, 
 
 
      Darrell R. Strayhorn 

FOIA Appeals Officer 
Department of the Interior 

 
 
cc: Charis Wilson, FOIA Officer, NPS (FOR ACTION) 
     Cindy Cafaro, Departmental FOIA Officer 

                                                 
8 See 43 C.F.R. §§ 2.26(b), 2.27 (explaining when a bureau will consult with a submitter of possibly confidential 

information).  
9 43 C.F.R. § 2.35(a). 
10 43 C.F.R. § 2.24(b)(1)-(5).  
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APPEALS, SOL <foia.appeals@sol.doi.gov>

Response to Remanded Appeal 2013­104 (13­277 Barbato MD tract info) FOIA
1 message

Wilson, Charis <charis_wilson@nps.gov> Fri, May 15, 2015 at 3:42 PM
To: George Barbato 
Cc: SOL APPEALS <foia.appeals@sol.doi.gov>

Mr. Barbato,

This is our final response to your FOIA request NPS­2013­00277, which was assigned Appeal number 2013­104. 
The appeal decision remanded back to us, 11 pages for further review and processing.  After completing a review
of the remanded records, we are releasing in full the 11 remanded pages.

Sincerely,

C.
____________________
Ms. Charis Wilson, MLS, CRM
NPS FOIA Officer
12795 W. Alameda Parkway
PO Box 25287
Denver, CO  80225­0287
303­969­2959
Fax: 303­969­2557
1­855­NPS­FOIA

"What we find changes who we become." ­ Peter Morville

"The historian works with records...there is no substitute for records: no records, no history." ­ Paraphrasing
Langlois & Seignobos (1903)

"Let us be guardians, not gardeners" ­ Unknown, From 1963 Living Wilderness editorial ­ Attributed to Adolph
Murie 

2013­104 FOIA Appeal­REMANDED TO NPS.pdf
2304K
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