I'm writing to comment on the Department's draft tribal consultation policy, published for comment in the Federal Register on May 17, 2011.  Please consider the following comments and recommendations.
 
Section II. Definitions:  
In the definition of “Departmental action with tribal implications:”  I suggest inserting the words “management of” before the words “access to” in the numbered phrase 1 (“Tribal cultural practices,” etc.).  Certainly the management of traditional areas has tribal implications, which may or may not have to do with tribal access to such areas.  
In the same phrase, I suggest inserting the words “plants, animals, water and minerals” after the word “areas.”  Tribes are not concerned solely about land per se, but about the things that live in and on the ground, that flow over or through it, and that lie within it. 
In the same definition, with regard to the exclusion ("This term does not include…”):  This exclusion is absurd, and offensive to common English usage.  The fact that a matter is in litigation, assuming one of the litigants is a tribe, rather strongly suggests that it does have tribal implications; you cannot make it not so just by excluding it from your definition.  Nor does a lack of Departmental jurisdiction make a matter become one without implications for tribes.  In truth, only a tribe can define what has implications for it (and even a tribe, of course, may be mistaken).  Of course you can limit how the Department will respond to or deal with the tribal implications of a matter in litigation, and those of one over which the Department has no control, but to try to define tribal implications out of existence in such situations is ludicrous and insulting both to tribes and to the intelligence of Federal Register readers.  
Suggested rewrite:  “While this term may include matters that are the subject of litigation or in settlement negotiations, and matters undertaken in accordance with an administrative or judicial order where the Department has no discretion with respect to consultation, the extent to which this policy will apply in such cases may be severely limited, and is subject to Departmental discretion.”
Remainder of the policy:  
Beyond the above matters of definition, the policy seems to suffer from a general failure to understand what “consultation” actually must be about in order to be worthy of the name.  It goes into great detail about providing information, having meetings, and notifying tribes of things, but fails to provide any practical direction about what consultation should be designed to achieve.  
Suggestion:  The Department should review the Secretary of the Interior’s Standards and Guidelines for Federal Agency Historic Preservation Programs Pursuant to the National Historic Preservation Act (See http://www.nps.gov/hps/fapa_110.htm), which discuss consultation in some detail.  Please consider adapting its historic preservation-oriented language to the more general matter of tribal consultation.  Paraphrasing the Standards and Guidelines to focus on tribal consultation, the Department out to tell its people something like the following:
Consultation means the process of seeking, discussing, and considering the views of others, and, where feasible, seeking agreement with them.  Consultation is built upon the exchange of ideas, not simply providing information. Whether consulting on a specific project or on broader agency programs, Department officials should:
(1) make their interests and constraints clear at the beginning;
(2) make clear any rules, processes, or schedules applicable to the consultation;
(3) acknowledge tribal interests and seek to understand them;
(4) develop and consider a full range of options; and,
(5) try to identify solutions that will leave all parties satisfied.
(b) Consultation should include broad efforts to maintain ongoing communication with all tribes interested in or affected by Departmental activities and should not be limited to the consideration of specific projects.
(c) Consultation should be undertaken early in the planning stage of any action that might have tribal implications. Although time limits may be necessary on specific transactions carried out in the course of consultation (e.g., the time allowed to respond to an inquiry), there should be no hard-and-fast time limit on consultation overall. Consultation on a specific undertaking should proceed until agreement is reached or until it becomes clear that agreement cannot be reached.
The important thing about this discussion is that it makes it clear that consultation is about trying to reach agreement – it is not merely about providing information, holding “listening sessions,” and informing tribes of decisions made.  Agreement may not always be reached, but agreement should be what consultation strives to achieve; otherwise it is a meaningless waste of everyone’s time.
Thank you for the opportunity to comment.
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