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PREFACE

This volume of Decisions of the Department of the Interior covers the
period from January 1 to December 31, 1990. It includes the most im-
portant administrative decisions and legal opinions that were rendered
by officials of the Department during this period. , :

During the period covered by this volume, the following officials
. served with me as my principal advisors: Mr. Frank A. Bracken as
" Under Secretary; Ms. Constance B. Harriman, Ms. Stella A. Guerra,
Messrs. Eddie F. Brown, Lou Gallegos, David C. O'Neal, and John M.
Sayre as Assistant Secretaries of the Interior; Mr. Thomas L. Sanson-
etti as Solicitor; and Mr. James L. Byrnes”as Director, Office of Hear-

ings and Appeals.
This volume will be cited within the Department of the Interior as “97

1.D.”
il (Zen S
ual Lujan, Jr.

. 'Ssecretary of the Interior
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ERRATA:

On page 380, line 6, the correct spelling should be “appropriative.”

On page 43, line 18, the X’s denote a blank space.

On page 56, line 5, the word should be “projects.”

- On page 103, line 5, there should be a blank space before the period. The correct. cite
should read “90-1 BCA | 22,412).” '

On page 258, second line from bottom of footnote 10, the “4” should be eliminated.
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Admlmstratlve Ru.lmg, 43 LD 298; modl-:

- fied, 48 Li.D. 97.

Administrative Ruling, 46 L.D. 32; vacated
51L.D.287. .

Administrative Ruling, 52 L.D. 359; distin-
guished, 59 LD, 4.

Administrative Ruling (Mar. 12, 1935); over-
ruled, 58 1.D.-65 (See. 59 1.D. 69).

Affinity Mining Co.,. 5 IBMA 126, 82 1.D.

439, 1975-76.OSHD par. 19,992; set aside.’

Dismissal order vacated & case remanded
.6 IBMA 193, 83 1.D. 236.
Ahvakana, Lucy S., 3 IBLA 341; overruled

to .extent inconsistent, 53 IBLA 208, 88

1.D. 373.

Alabama By-Products Corp., 6 IBMA 168,
1975-76 - OSHD. par. - 20,756; - set asuie,
IBMA 85, 83 1.D. 574.

Alaska Commercial Co., 39 L.D. 597; vacat-
ed, 41LD.75.. - : -

Alaska Copper Co., 32 L.D. 128; modlﬁed in
part, 37 L.D. 674; 42 L.D. 255.

Alaska-Dano-Mines Co., 52-L.D. 550; over-
ruled so far as in conflict, 57 1LD..244.

Alaska R.R., 3.ANCAB 273, 86-1.D. 39T; af-

firmed in part, vacated in part, 3; ANCAB'

351, 86 I.D. 452.

Alaska, State of, 2 ANCAB 1,-84 1D, 849;
modified, Sec. Order No. 3016,-85 1.D. 1.

Alaska, State of, 7 ANCAB 157, 89 1.D. 821;
modified to extent inconsistent, 67 IBLA
344,

Alaska, State of (Elhot R. Lmd), 95 IBLA
346; vacated & revd On Recon) 104
IBLA 12: o

Alaska v. Albert, 90 IBLA 14; modified to
extent inconsistent, (On Recon ), 98 IBLA
208.

Alaska . Thorson, 76 IBLA 264; rev’d 83
IBLA 237, 91 1D. 831.

1 Abbreviations used in this table are explnmed in the
note on page XXX:

Aldrich v. Anderson, 2LD. 71 overruled 15
L.D. 201.

Alheit, Rosa, 40-'L.D. 145; overruled so far as
in conflict, 43 L.D. 342. =

Ahen Heirs, 2. 1L.D. 98; overruled 16 L.D.
"463.

Allen, Henry J., 87 L.D. 596; modified, 54
LD.4.

Allen, Sarah E., 40. L.D. 586 _modified, 44
L.D. 831.

Alpine Construction Co v OSMRE 101
IBLA 128, 95 LD. 16; modified, Turner
Bros., Inc. v.-OSMRE, 102 IBLA 299 95
LD. 75.

AMAX Lead Co. of Missouri, 84 IBLA 102;
modified, (On Recon.), 99 IBLA 313. -

Americus v. Hall, 29-L.D. 677; vacated, 30
L.D.-388. -

| Amidon v. Hegdale, 39 LD 131; overruled

40 L.D. 259 (See 42 L.D.-557).

Amoco Production: Co.; 92 IBLA 3383; vacat-
ed, (On Recon.), 96 IBLA 260.

Anadarko Production Co.; 92 IBLA 212; 93
1.D. 246; modified & distinguished, Celsius

* Energy Inic.; 99 IBLA 53,94 1.D. 129.

Anderson, Andrew, 1 L.D. 1; overruled, 34

- L.D. 606 (See 36 L.D. 14).

Anderson v. Tannehill, 10 L.D. 388; over-
ruled, 18 L.D. 586. '

Applicability of Montana Tax to Qil & Gas
Leases of Ft. Peck Lands; superceded to
extent inconsistent, 84 1.D. 905.

Archer, J.D., A-30750 (May 31, 1967), over-
ruled, 70 1.D. 416.

Ark Land Co., 90 IBLA 43; modlﬁed (On
Recon.), 96 IBLA 140.

Armstrong v, Matthews, 40 L.D. 496; over-
ruled so far as in conflict, 44 L.D. 156.

Arnold v. Burger, 45 L.D. 453; modified, 46
L.D. 320, .

Arundell, Thomas F., 33 LD 76; overruled
.80 far as in conflict, 51 L.D. 51.
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_Ashton, Fred W., 81 L.D. 856; overruled, 42
L.D. 215.

Atlantic & Pacific R.R., 5 L.D. 209; over-
ruled 27 L.D. 241.

Auerbach, Samuel H., 29 L.D. 208; over-
ruled, 86 L.D. 36 (See 37 L.D. 715)." e

Baca Float No. 3, 5'L.D. 705; 12 L.D. 676; 18
L.D. 624; vacated so far as in conflict, 29
L.D. 44.

Bailey, John W., 3 L.D. 386; modified, 5 L.D.
513.

Baker v. Hurst, 7 L.D. 457; overruled, 8 L.D.
110 (See 9 L.D. 360) .

Barash, Max, 63 1.D. 51; overruled in part,
T4 1.D. 285; overruled, 31 IBLA 150, 84 I.D.
342.

Barbour v. Wilson; 28 L.D; 462; vacated 28
LD.62. .

Barbut, James, 9 LD. 514; overruled so far

. "as in conflict, 29 L.D. 698, '

Barlow, S.L.M, 5 LD. 695; contra, 6 LD.

648,

Barnhurst v. Utah, 30LD. 314; modlﬁed A7
L.D. 359.

Bartch v Kelmedy, 3 LD. 437 overruled 6
L.D. 217. -

‘Bass Enterpnses Productlon Co., 47 IBLA
53; modified & distinguished; Celsius

. Energy Co., 99 IBLA 53; 94 1.D. 394.

Bayou, Philip ‘Malcolm;,: 13..IBLA 200; - af-
firmed as modlfied hm1ts 7 IBIA 286 & 9
IBIA 43.

‘Berry v. Northern Pac1ﬁc Ry.; 41 LD. 121,
overruled, 43 L.D. 536.: -

Bennet, Peter W., 6 L.D, 672; overruled, 29
L.D. 565.

Bernardini, Eugene J 62 I D 231 overruled
63 L.D.102.

Blg Lark, 48 L D. 479; d1st1ngulshed 58 L.D.
680.

Birkholz, John 27 L.D. 59 overruled so far
as'in conflict, 48 L.D. 221.

Birkland, Bertha M.,'45 L.D. 104; overruled
" 46 L.D. 110,

~ Bivins v, Shelly, 2 LD 282 modified, 4 L.D.

583,

Black, L.C, 3 L.D. 101 overruled, 34’ LD.
606 (See 36 L.D. 14). )

Blackhawk Coal Co. (On" Recon.), 92 TBLA.

365, 93 LD. 285; amended, 94 IBLA 215,
Blenkner v. Sloggy, 2 L.D. 267 overruled 6
L.D. 217.
Boeschen, Conrad William; 41 L.D. 309; va-
cated, 42 L.D. 244.

Bosch, Gottlieb, 8 L.D, 45; overruled 13 L.D.
42,

Box v. Ulstein, 3 L.D. 143 overruled, 6 L.D.
2117.

Boyle, William, 88 L.D. 608; overruled so far
as in conflict, 44 L.D. 331.

Braasch, William C., 48 L.D. 448; overruled
so far as in conflict, 60 LD, 417.

Bradford, J.L., 31 L.D. 132; overruled, 85
L.D. 399. :

Bradstreet v. Rehm, 21 L.D. 30 rev’d 21'L. D'
544,

Brady v. Southern Pacific R.R., 5 LD 407
overruled, 20 L.D. 259. o

Brandt, William W., 31 LD 277 overruled
50 L.D. 161.

Braucht v. Northern Paclfic Ry., 43 LD
536; modified, 44 1.D. 225.

Brayton; Homer E.; 31 L.D. 864; overruled S0
far as in conflict, 51:L.D. 305. :

Brick Pomeroy Mill Slte 34 L.D. 320; over-
ruled, 87.1.D. 674.

Brown: v. Cagle, 30 L.D. §; vacated, 30 L.D.
148 (See 47 L.D. 406).

| Brown, Joseph T., 21 L.D. 47; overruled g0

far as in conflict, 31 LD 222 (See 35 L.D.
- 399).

Browning, John W., 42 L. D 1; overruled -so
far as in conflict, 43 L.D. 342. ‘

Bruns, Henry A., 15 L.D."170; overruled S0
far as 1n confhct 51 L.D. 454. :

Bundy v. Livingston, 1 L.D. 152; overruled, 6
L.D. 280.

Burdick, Charles W., 34 L.D. 345; modlfied

42 1L.D: 472 .

Burgess, Allen L., 24 L.D. 11; overruled 80
“far as'in'conflict, 42 L.D. 321. - - :

Burkholder v. Skagen, 4 L.D. 166; overruled
9.L.D. 153.

Burnham Chemical-Co. v. U.S. Borax Co., 54

1D. 188; overruled in substance, 58 ID

426, :

Burns, David A., 30 TBLA 359; rev’d Exxon
Pipeline Co., et al. v. Burns, Civ. No. A82—
- 454 (D. Ala. Oct. 22, 1985). :

Burns, Frank, 10 L.D. 365; overruled so far
as in conflict, 51 L.D. 454,

Buris v. Bergh’s He1rs, 3 L D. 161; vacated
51 L.D. 268.

Buttery v. Sprout, 2 L.D. 293; overruled 5
L.D. 591. .

Cagle v. Mendenhall, 20 LD 447, overruled
23 L.D. 533.
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Cain v. Addenda Mining:Co., 24 L.D. 18; va-
cated, 29 L.D. 62.

California: & Oregon Land Co., 21 L.D. 844;
overruled, 26 L.D. 453.

California, State of, 14 L.D. 253; vacated, 23
- L.D. 230; overruled, 31 L.D. 3385,

California, State of, 15 L.D. 10; overruled, 23
L.D. 423.

California, State of 19 L.D. 585 vacated, 28
ID. 57. ]

California, State of 22.L.D. 428; overruled
- 82L.D. 34.

California, State of, 32 L.D. 346; vacated, 50
L.D. 628 (See 37 L.D. 499; 46 L.D..396).

Callforma, State of, 44 L.D.: 118 44 L.D. 468;
overruled, 48 L.D. 97, o

California, State of u. Moccettini, 19 LD
359; overruled, 31 L.D. 335.

California, State of ». Pierce, 9 CL.O. 118

- ‘modified, 2 L.D. 854.

California v. Smith, 5 L.D. 543; overruled as
faras in conflict, 18 L.D. 3483. "

California Energy Co., 63 IBLA 159 rev'd, 85
IBLA 254,92 1D, 125. ~

California Wilderness Coalition, 101 IBLA
18; vacated in part, (On Recon.), 105 IBLA
196.

Call v. Swain, 3 LD 46 overruled 18 LD.
373,

Cameron»Lode, 13 L.D: 869; overruled so far

* as in conflict, 25 L.D. 518.

Camplan v. Northern Pacific R.R., 28 LD.

118; ov_erruled S0 far as in conflict, 29 L D.

550. .

Carpenter, Keith P, 112 IBLA 101 (1989)
modified, (On Recon ), 113 IBLA 27 (1990).
Case v. Church, 17 L.D. 578; overruled 26

"~ L.D. 453.

Case v. Kupferschmids, 30 L.D. 9; overruled
8o far as in conflict, 47 L.D. 406,

Castello »: Bonnie; 20-L.D. 311 overruled 22
L.D. 174. .

Cate 0. Northern Pacific Ry., 41 L.D: 316
overruled so far as in conflict, 43 L.D. 60.

Cawood v Dumas, 22 L.D. 585; vacated 25
L.D. 526.

Centerville Mining & Milling: Co., 89° LL.D.
80; no longer controlling, 48 L.D. 17.

Central Pacific R.R., 29 L.D. 589; modified,
48 L.D. 58.

Central Pacific R.R. v. Orr, 2 L.D. 525 over-
ruled, 11 L.D. 445. ’

Chapman v. Willamette Valley & Cascade
Mountain Wagon Road Co., 13- L.D. 61;
overruled, 20 L.D. 259,

Chappell v Clark 27 L.D. 334 modified, 27
L.D. 532.

Chicago Placer Mining ‘Claim, 34 LD 9;
overruled, 42 L.D. 453. ;

Childress v. Smith, 15 L.D. 89; overruled, 26
L.D. 458.

Chorney, Joan, 108 IBLA 43; vacated, (On
Recon.), 109 IBLA 96. ’

Christofferson, Peter; 3 L.D. 329; modlﬁed 6
L.D. 284,

Claflin v. Thompson, 28 L.D. 279; overruled
29 L.D. 693.

Claney v. Ragland, 38 L.D: 550 (See 43 L.D.
485).

Clark, Yulu S., A-22852 (Feb. 20, 1941); over-
ruled so far as in conflict, 59 1D, 258.

Clarke, C.W., 32 L.D. 233; overruled so far as -
in conflict, 51 L.D. 51,

Cline v. Utban, 29 L.D. 96 overruled 46
L.D. 492,

Clipper M.mmg Co., 22 LD, 527 no longer
‘followed in part, 67 LD. 417.

Clipper Mining Co. v, Eli Mining & Land
Co., 33 L.D. 660; no longer followed in
part, 67 LD. 417.

Cochran v. Dwyer, 9 L.D. 478 (See 39 L.D.
162). ' k ‘
Coffin, Edgar -A., 33 L.D. 245; overruled so

far as in conflict, 562 L.D. 153,

Coffin, Mary E., 84 L.D. 564; overruled. as
far as in conflict, 51 L.D. 5L

Cohen, Ben, 21 IBLA 330; as modlﬁed (On
Judicial Remand), 103 IBLA 316.

Colorado, State of, 7 LD 490; overruled 9
- L.D. 408,

Colorado-Ute Electric Ass n, Inc., 83 IBLA
358; overruled, South Central Telephone
Ass'n, Inc., 98 IBLA 275.

Computation of Royalty Under Sec. 15 51
L.D. 283; overruled, 84 I.D. 54,

Condict, W.C., A-23366 (June 24, 1942); over-
ruled so far as in conflict, 59 LD. 258, - .

Conger -(Ford), Francis Ingeborg, 13 IBIA
296; modified, (On Review), 13 IBIA.361,
921.D. 634.

Conoco; Inc:, 90 IBLA 388 overruled Celsius
Energy Co., 99 IBLA 53, 94 1.D. 394.

Conoco, Inc., 102 IBLA 230; vacated in part
(On Recon.), 113 IBLA 243.
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Continental Oil Co.; 68 1.D. 186; overruled in

_pertinent part, 87.1D. 291.

Continental Qil Co., 74 L.D. 229; distin-
guished, 87 LD. 616.

Cook Inlet Region, Inc., 90 IBLA 135 92 1.D.
620; overruled in part, (On Recon.), 100
IBLA 50, 94 1.D. 422: .

Cook, Thomas C.; 10 L.D. 324 (See 39 LD
162).

Cooke v. V111a, 17 L.D. 210; vacated 19 L.D.
442,

Cooper, John W, 15 LD 285; overruled 25
L.D. 118.

Copper. Bullion & Morning Star Lode
Mlmng Claims, 85 L.D. 27; distingunished
(insofar, as it applies to-ex parte cases; 39
1.D. 574.

Copper. Glance Lode, 29 L.D. 542; modlﬁed
so far as in conflict, 55 ID. 348,

Corlis v. Northern Pacific R.R., 23 L.D. 265;

" vacated, 26 L.D. 652. .

Cornell v. Chilton, 1 L.D. 153; overruled 6
L.D. 483.

Cowles v. Huff, 24 L.D. 81; modified, 28 L.D.
515,

Cox, Allen H., 30 LD 90; vacated 31 L.D.
114, o

Crowston v. Seal, 5 L.D. 218; overruled 18
L.D. 586.

Culllgan v, Minnesota, 34 L.D. 22; modlfied
34 L.D. 151.

Cummings, Kenneth F., 62 IBLA 206; over-
ruled to extent inconsistent, 86 IBLA 135
921.D. 153.

Cunningham, John, 32 LD 207 modified,
32 L.D. 456.

Dailey Clay Products Co;; 48 L:D. 429; over-

- ruled so far as in conflict, 50 1..D. 656. -

Dakota Central R.R. v. Downey, 8 L.D. 115;
modified, 20 L.D. 181.

Davidson, Robert A., 13 IBLA 368; overruled
to extent inconsistent, 49 IBLA 278 87
1.D. 350.

Davis, EW., A- 29889 (Mar.: 25, 1964) no
longer followed in part, 80-LD. 698.

Davis, Heirs of; 40 L.D. 578; overruled 46
L.D.110..

Debord Wayne E., 50 IBLA 216, 87-1.D. 465;
modified 54 IBLA 61.

Degnan, Juane 1., 108 IBLA 282; rev’d (On
Recon.), 111 IBLA 360. .. L

Del.ong v.- Clarke, 41 L.D. 278; modified so
far as in conflict, 45 L.D. 54.
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Dempsey, Charles H., 42 L.D. 215; modified,
43 L.D. 300.

Dennison & Willits, 11 C.L.O. 261; overruled
so far as in conflict, 26 L.D. 122..

Deseret Trrigation Co. v. Sevier River Land
& Water Co., 40 L.D. 463; overruled, 51
L.D. 27.

Devoe, Lizzie A., 5 L.D. 4; mod1ﬁed 5 LD
429,

;Dlerks Herbert, 36 1.D. 367; overruled,

Thomas J. Guigham (Mar. 11, 1909).

Dixon v. Dry Gulch Irrigation Co., 45 L. D 4;
overruled, 51 L.D.27.

Douglas & Other Lodes, 34 L D 556; modi-
fied, 43 LD, 128. :

Dowman v. Moss, 19 LD 526; overruled 25
L.D. 82

Dudymott v. Kansas Pacific R.R,, 5 C.L.O.

- 69; overruled so far as in conﬂ1ct 1L.D.
345,

Dugan Production Corp., 108 IBLA 362 va-
cated, 117 IBLA 158.

Dunphy, Elijah M., 8 L.D. 102; overruled S0
far as m conflict, 36 L.D. 561. :

Dyche v. Beleele, 24 LD 494; modified, 43
L.D. 56.

Dysart, Francis J., 23 L.D. 282; modified, 25
LD, 188 '

Eastern Associated Coal Corp., 3 IBMA 331,
81 LD. 567, 197475 OSHD par. 18,706;
overruled in part, 7 IBMA 85, 83 LD, 574;
‘overruled in part, 7 IBMA 280, 84 LD. 127.

Eastern Associated Coal Corp., 5 IBMA 185,
82 1.D. 506, 1975-76 OSHD par. 20,041; set
aside in part, 7 IBMA 14, 83 1.D. 425.

Easton, Francis E.,, 27 L.D. 600; overruled,
30 L.D. 355. ‘ ‘

East Tintic Consolidated Mining Co., 41 L.D.
255; vacated, 43 L.D. 80,

Elliot v. Ryan, 7 L. D 322 overruled 8 L.D:
10 (See 9 L.D. 360).

El Paso Brick Co., 87 L.D. 155; overruled S0
far ag in conflict, 40 L.D.. 199. .
Elson, William C., 6 L.D. 797; overruled 37

L.D. 330.

Eklutna, Appeal of, 1 ANCAB 190, 83 ID
619; modified, 85.1.D, 1.

Emblen -v. Weed, 16 L.D. 28; modified, 17
1.D. 220.

Engelhardt, Daniel A., 61 IBLA 65; set
aside, 62 IBLA 93, 89 LD. 82.
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Enserch Exploration, Inc.; 70 IBLA 25; over-
ruled to extent inconsistent, Lear Petrole-
um Exploration, Inc., 95 IBLA 304. -

Epley v. Trick, 8 L.D. 110; overruled, 9 L.D.

360.
Erhardt, Finsans, 36 L.D. 154; overruled 38
L.D. 406.

Esping v.-Johnson, 37 LD. T09; overruled, 4

.L.D. 289. ‘

Esplin, Lee J., 56 LD. 325; overruled to
extent it applies to 1926 Exec Order, 86
LD. 553..

. Ewing v. Rickard, 1 L.D. 148; overruled 6
L.D. 483.

Falconer v. Price, 19 L.D. 167; overruled 24
L.D. 264.

Fargo No. 2 Lode Claims, 87 L.D. 404; modi-
fied, 43 L.D.. 128; overruled so far' as in
-conflict; 55 I.D. 348.

Farrill, John'W., 13 L.D. 713; overruled 50
far as in conflict, 52 L.D. 472, R

Febes, James H., 37 LD 210; overruled, 43
- L.D..183. :

Federal Shale Oil Co., 58 1.D. 213; overruled

- so far as in conflict, 55 1.D..287.

Ferrell v. Hoge, 18 L.D. 81; overruled, 25
- L.D. 351, :

Fette v. Christiansen, 29 L.D. 710; overruled

. 34L.D.167.

Field, William C., 1 L.D. 68; overruled so far
as in conflict, 52 L.D. 472, )
Fitrol Co. v. Brittan &'Echart,v,51 L.D. 649;

. distinguished, 55 1.D. 605.

Fish, Mary, 10 L.D. 606; modified 13 LD.
511.

Fisher v. Rule’s Heirs, 42 L.D. 62 vacated 43
LD.217.

Fitch v. Sioux City & Pacific R.R.; 216 L. &
R. 184; overruled, 17 L.D. 43.

Flem.mg v Bowe, 13 L.D. 78 overruled, .23
L.D. 175." :

Florida Mesa Ditch Co., 14 L.D. 265;' over-
ruled, 27 L.D. 421.

Florida Ry. & Navigation Co. v. Miiler, 3
L.D. 824; modified, 6 1.D. 716; overruled 9
L.D. 237.

Florida, State of, 17 L.D. 355; rev’d, 19 LD.
76.

Florida, State of, 47 L D. 92 overruled as far
as in conflict, 51 L.D. 291. ‘

Forgeot, Margaret, 7 L.D. 280; overruled 10
L.D. 629.

Fort Boise Hay Reservation, 6 L.D. 16; over-
ruled, 27 L.D. 505.

Franco Western QOil Co., 65 LD. 816; modi-
fied, 65 LD. 427.

Freeman Coal Mining Co., 8 IBMA 434 81
1LD. 723, 1974-75 OSHD par. 19,177; over-
ruled in part, 7 IBMA 280, 84 L.D. 127.

Freeman, Flossie, 40 L.D. 106; overruled, 41

"L.D.63. - :

Freeman v. Summers, 52 L.D. 201; over-
ruled, 16 IBLA 112, 81 1.D: 370; reinstated,
51 IBLA 97, 87 LD. 535.

Freeman v. Texas Pacific Ry., 2 1.D. 550;
overruled, 7 L.D. 18."

Fry, Silas A., 45 L.D. 20 modlﬁed ‘51 LD.
581.

Fults, Bill, 61 I.D. 437; overruled, 69 LD. 181,

Galhher, Maria, 8 CLO 137; overruled 1

. L.D. 57.

Gallup v. Northern Pa<:1ﬁc Ry. (unpub-
lished); overruled so far as-in conflict, .47
L.D. 303. .

Gariss v. Borm, 21L D 542 (See 39 L. D. 162)

Garrett, Joshua, 7 .CL.O. 55; overruled, 5
L.D. 158. o

Garvey v. Tuiska, 41 L.D. 510; mod1ﬁed 43
L.D. 229. :

Gates v. California & Oregon R.R., 5 CLO
150; overruled, 1 L.D. 336.

Gauger, Henry, 10 L.D. 221 overruled, 24
L.D. 81.

Glassford, A.W., 56 LD.. 88 overruled to
extent inconsistent, 70 1.D. 159.-

Gleason v. Pent, 14 L.D. 375; 15 L.D. 286;
vacated, 58 1.D. 447; overruled so far: as in
conflict; 59 LD. 4186.

Gohrman v. Ford, 8 C.L.O. 6; overruled, 4

L.D. 580.

Gold, Michael, 108 IBLA 231; modified, (On
Recon.), 115 IBLA 218.

Goldbelt, Inc., 74 IBLA 308; affirmed in
part, vacated in part, & remanded for evi-
dentiary hearing, 85. IBLA 273, 92 ID
134.

Golden Chief “A” Placer Clalm, 35 L D. 557
modified, 37 L.D, 250.

Golden. Valley Electrlc Ass'n, 85 IBLA 363;
vacated, (On Recon.), 98 IBLA 203. )
Goldstein v Juneau Townsite, 23 LD 417,

vacated, 31 L.D. 88.

Goodale v. Olney, 12 L.D. 324; dlstmgulshed
55 LD. 580. -

Gotego Townsute v. Jones, 35 L D 18; modi-
fied, 37 L.D. 560.
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Gowdy v. Connell, 27 L.D. 56; vacated, 28
L.D. 240.

Gowdy v. Gilbert, 19 L.D. 17; overruled, 26
- LD, 453.

Gowdy v. Kismet Gold Mining Co., 22 L.D.
624; modified, 24 L.D: 191. .

Grampian Lode, 1 L.D. 544; overruled, 25
L.D. 459.

Gregg v. Colorado, 15 L.D. 151; vacated 30
L.D. 310.

Grinnel v. Southern Pacific R.R., 22 L.D.
438; vacated, 23 L.D. 489,

Ground Hog Lode v. Parole & Morning Star |

Lodes, 8 L.D. 430; overruled, 34 L.D. 568
(See 47 L.D. 590).

Guldney, Alcide, 8 C: LO 157; overruled, 40
L.D. 399.

Gulf & Ship Island R.R., 16 L.D. 236 modi- |

fied, 19 L.D. 534.
Gulf Oil Exploration & Production Co., 94

IBLA 364; modified, Atlantic Rlchfield'

Co., 105 IBLA 218, 95 L.D. 235.

Gustafson, Olof, 45 L.D. 456: modiﬁed'46"

L.D. 442,

Gwyn, James R., A-26806 (Dec. 17, 1953), dis-
tinguished, 66 I.D. 275.

Hagood, L.N:, 65 1.D.-405; overruled, 1 [BLA
42, T71.D. 166.

Halvorson, Halvor K., 39 L.D. 456; over-
ruled, 41 L.D. 505.

Hansbrough, Henry C.; 5 L.D. 155 over-
ruled, 29 L.D. 59.

Hardee, D.C.; 7 L.D. 1; overruled so far as in

. conflict, 29 L.D. 698,
Hardee v. U.S,, 8 L.D. 391; 16 L.D. 499; over-
ruled so far as in conflict, 29 L.D. 698. - -
Hardin, James A., 10 L.D. 313; revokedv 14
. L.D. 283,

Harris, James G., 28 L.D. 90; overruled 39
LD.93.

Harrison, W.R., 19 'L.D. 299; overruled, 33
L.D. 539.

Hart 0. Cox 42 L.D. 592; vacated, 260 U.S.
427 (See 49 L.D. 413).

Hastings & Dakota Ry. v. Chnstenson, 22
L.D. 257; overrruled, 28 L.D. 572.

Hausman, Peter A.C,, 37 L. D 352; mod1fied
48 L.D:. 629.

Hayden v. Jamison, 24 L.D. 403; vacated, 26}

L.D. 873.

Haynes v. Smith, 50 L.D. 208; overruled so
far as in conflict, 54 I.D. 150.

Heilman v. Syverson, 15 L. D 184; overruled,
23 L.D. 119,

Heinzman v. Letroadec’s Heirs, 28 L.D. .497;
overruled, 38 L.D: 253.

Heirs of (see case name):

Helmer, Inkerman, 34 L.D. 341; mod1fied 42
L.D. 472

Helphrey v. Coil, 49 L.D. 624; overruled A.
20899 (July 24, 1937). .

Henderson, John W., 40 L.D. 518; vacated,
43 L.D. 106 (See 44 1.D. 112; 49 L.D. 484),

‘Hennig, Nellis J., 38 L.D. 443; recalled &

vacated, 39 L.D. 211.

Hensel, Ohmer V., 45 L.D. 55T; dlstm-
guished, 66 L.D. 275. .

Herman.v. Chase, 37 L.D. 590; overruled, 43
L.D. 246. _

Herrick, Wallace H., 24 L.D. 23; overruled,
25 L.D. 113. ) .

Hickey, M.A., 3 L.D. 83; modified, 5 L.D. 256.

Hiko Bell Mining & Oil Co., 93 IBLA 143;
sustained as:modified, (On. Recon.), 100
IBLA 371,95 1D. 1. .

Hildreth, Henry, 45 LD 464 vacated 46
L.D.17.

Hindman, Ada I1.; 42 LD 327 vacated in
part, 43 L.D. 191.

Hoglund, Svan, 42 L.D. 405; vacated, 43 LD
538.

Holbeck, Halvor F., A-30376 (Dec. 2, 1965);
overruled, 79 I.D. 416. ‘ ‘

Holden, Thomas A.; 16 L.D. 493; overruled,
291.D.166.7 ‘ ‘

Holland, G.W., 6 LD. 20 overruled, 6 LD
639; 12 L.D. 433.

Holland, William C., M-27696 (Apr. 26,
1934); overruled in part, 55 LD, 215.

Hollensteiner, Walter, 38 L.D. 319; over-
ruled, 47 L.D. 260.

Holman v. Central Montana Mines Co., 34
1.D. 568; overruled so far as in conﬂlct 47
L.D..590.

Hon v. Martinas, 41 L.D. 119 modlﬁed 43
L.D. 196.

Hooper, Henry, 6 L.D. 624 modaﬁed 9 L.D.
86.

Howard v. Northern Pacific R.R., 23 L.D; 6;
overruled, 28 L.D. 126, :

Howard, Thomas, 8 L.D. 409 (See 39 LD
162). .

Howell, John H,, 24 L.D. 385; overruled 28
L.D. 204.

Howell, L.C., 39'L.D. 92; in effect overruled
(See 39 L.D. 411).
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Hoy, Assignee of Hess, 46 I.D.:421; over-
ruled, 51 L.D, 287,

Hughes v. Greathead, 43 L.D. 497; over-
ruled, 49 L.D. 418 (See 260 U.S. 427).

Hull v. Ingle, 24 L.D. 214; overruled, 30 L.D.
258.

Huls, Clara, 9 L.D. 401; modified, 21 L.D.
371.

Hulsman, Lorinda L., 32 IBLA 280 over-
ruled, 85 IBLA 343, 92 LD. 140.

Humble Oil & Refining Co., 64 LD. 5; distin-
guished, 65 LD 816. '

Hunter, Charles H., 60 LD. 395; distin-
guished, 63 1.D. 65.

Hurley, -Bertha C., TA-66. (Ir.) (Mar. 21,
1952); overruled, 62 1.D. 12.

Hyde, F.A., 27 L.D. 472; vacated, 28 L.D. 284;
40 L.D. 284; overruled, 43 L.D. 381.

Hyde v. Warren, 14 L.D. 576; 15 L.D. 415
(See 19 L.D. 64). .

Ingram, John D, 87 LD 475 (See 43 L.D.
544).

Inman v. Northern Pacific R.R., 24 L.D. 318;
overruled, 28 L.D. 95.

Instructions, 4 LD 297; modified, 24 LD
45,

Instructions, 82 L.D. 604; overruled so far as
in conflict, 50 L.D. 628; 53 I.D. 365; A-
20411 (Aug. 5, 1937) (See 59 LD. 282).

Instructions, 51 L.D. 51; overuled so far as in
conflict, 54 1.D. 36. ‘

Interstate Oil Corp., 50 L.D. 262; overruled
so far as'in conflict, 53 I.D. 288.

Iowa R.R. Land Co., 23 L.D. 79; 24 L.D. 125;
vacated, 29 L.D. 79.

Jacks v. Belard, 29 L.D. 869; vacated, 30 L.D.
345.

Jacobsen v. BLM, 97 IBLA 182; overruled in
part, (On Recon.); 103 IBLA 83.

Johnson v. South Dakota, 17 L.D. 411; over-

* ruled so far as in conflict, 41 L.D. 21.

Jones, James A., 8 L.D. 176; overruled, 8
L.D. 448,

Jones, Sam P., T4 IBLA 242; affirmed in
‘part,-as modified, & vacated in part, 84
IBLA 331.

Jones v.. Kennett, 6 L D. 688; overruled 14
L.D. 429, -

Kackman, Peter, 1 L.D. 86; overruled 16
L.D. 463.

Kagak, Luke, F., 84 IBLA 350; overruled to

: extent inconsistent, Stephen Northway,
96 IBLA 801.

Kanawha Oil & Gas Co., 50 L.D. 639; over-
ruled so far as in conflict, 54 LD. 371.

Keating Gold Mining Co., 52 L.D. 671; over-
ruled in part, 5 IBLA 137, 79 1.D. 67.

Keller, Herman A., 14 IBLA 188, 81 1.D. 26;
- distinguished, 55 IBLA 200,

Kemp, Frank A., 47'L.D. 560; overruled so
far as in conflict, 60 LD. 417.

Kemper v. St. Paul & Pacific R.R., 2 C. LL
805; overruled, 18 1.D. 101.

Kilner, Harold E., A-21845 (Feb. 1, 1939);
overruled so far as in conflict, 59 1.D. 258.

King v." Eastern Oregon Land Co., 23 L.D.
579; modified, 30 L.D. 19. .

Kinney, E.C., 44 L.D. 580; overruled so far as

" in conflict, 53 I.D. 228.

Kinsinger v. Peck, 11 L.D. 202 (See 89 L.D.
162). -

Kiser v. Keech, 7 L.D. 25; overruled; 23 LD.
119

Knight, Albert B., 30 L.D. 227; overruled,. 31
L.D. 64.

Knight ». Knight’s Heirs, 39 L.D. 362; 40
L:D. 461; overruled, 43 L.D. 242.

Kniskern v. Hastings & Dakota R.R., 6
C.L.0. 50; overruled, 1 L.D. 362.

Kolberg, Peter F., 37 L.D. 453 overruled 43
L.D. 181.

Krighaum, James T\, 12 L.D. 617 overruled
26 L.D. 448.

Krushnic, Emil L., 52 LD 282 vacated 53
ID. 42 (See 280 U.S. 306).

Lackawsanna Placer Claim, 36 L.D. 86; over-
ruled, 37 L.D. 715.

La Follette, Harvey M., 26 L.D. 453 over-
ruled so far as in conflict, 59 LD. 416.

Lamb v. Ullery, 10 L.D. 528; overruled, 32
L.D. 831.

L.A. Melka Marine Construction & Diving
Co., 90 1D. 322; vacated & dismissed, 90
LD, 491,

Largent, Edward B., 13 L.D. 397 overruled
so far as in conflict, 42 L.D. 321.

Larson, Syvert, 40 L.D. 69; overruled, 43
L.D. 242,

Lasselle v. Missouri, Kansas & Texas Ry., 3
C.L.O. 10; overruled, 14 L.D. 278.

Las Vegas Grant, 13 L.D. 646; 15 L.D. 58;
revoked, 27 L.D. 683.

Laughlin, Allen, 81 L.D. 256; overruled, 41
L.D. 861.

Laughlin v.. Martin, 18 1.D. 112; modlfied 21
L.D. 40.
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Law v. Utah, 29 L.D. 623; overruled, 47 L.D:
359, -

Layne & Bowler Expert Corp.; -68 LD. 33;
overruled so far as in conflict, Schweigert,
Ine. ‘v US. Court of Claims, -No.  26-66
(Dec. 15, 1967), & Galland-Henning: Mfg.

- Co., IBCA-534-12-65 (Mar. 29, 1968). .

Lemmons, Lawson H., 19 L.D. 87; overruled,
26 L.D. 389, .

Leonard, Sarah 1 L.D. 41; overruled, 16LD
463,

Liability -of Indlan Tribes for State Taxes
- Imposed on Royalty Received from Qil &
Gas Leases, 58 LD. 535; superseded to
extent inconsistent, 84 1.D. 905. -

Lindberg, Anna C., 3 L.D. 95; modified, 4
L.D. 299: ‘

Linderman v, Wait, 6 L.D. 689; overruled, 18
L.D. 459.

Linhart v. Santa Fe Pacific R. R 36 L.D. 41;
overruled, 41 L.D. 284 (See 43 L.D, 536).

Liss, Merwin E., 67 LD. 385; overruled, 80
1D, 895.

Little Pet Lode, 4 L D. 17 overruled 25 L.D.
550.

Lock Lode, 6 L.D. 105; overruled so far as in
_conflict, 26 L.D. 123. .

Lockwood Francis A., 20 L.D. 361; modlﬁed
21 L.D. 200.

Lomax Exploration Co 105 TBLA 1; modi-
fied, Ladd Petroleum Corp., 107 IBLA 5.

Lonergan v. Shockley, 33 L.D. 238; overruled
so far as in conflict, 34 LD 314; 36 L.D.
199,

Louisiana, State of 8 L.D. 126 mod1fied 9
LD, 157. -

Louisiana, State of, 24 L.D. 231; vacated, 26
LD.5.

Louisiana, State of, 47 L.D. 366; 48 L.D. 201;
overruled so far as in conflict, 51 L.D. 291.

Lucy B. Hussey Lode, 5 L.D. 93; overruled,
25 1.D. 495,

Luse, Jeanette L., 61 LD 103; d1st1ngu1shed
71 LD. 243.

Luton, James W., 34 L.D. 468; overruled so
far as in conflict, 35 L.D. 102. ’

Lyles, Clayton, Mr. & Mrs., Messrs. Lonnie
& Owen Lyles, Uniform Relocation Assist-
ance ‘Appeal of, 8 OHA 23; modzﬁed 8
OHA 94.

Lyman, Mary 0., 24 LLD. 493 overruled 80
far as in conflict, 43 1L.D. 221.

Lynch, Patrick 7 L.D. 33; overruled so far as
in conflict, 13 L.D. 713.

Mable Lode, 26 L.D. 6'75 dlstmgmshed 57
LD. 63,

Madigan, Thomas,~8 L.D. 188; overruled, 27
L.D. 448. ’

Maginnis, Charles P, 31 L.D. 222 overruled,
35 L.D. 899.

Maginnis, John S, 82 L.D. 14; modified, 42
L.D. 472, '

Maher, John M 34 LD 342 mod1ﬁed 42
L.D. 472.

Mahoney, Timothy, 41 LD 129 overruled
42 1.D. 313.

Makela, Charles, 46 L.D. 509 extended 49
L.D. 244,

Makemson v. Snider’s Heirs, 22 LD 511;
overruled, 82 L.D. 650.

Malesky, James A., 102 IBLA 175; rev'd, 106
IBLA 3827.

Malone Land & Water Co., 41 L.D. 138; over-
ruled in part, 43 L.D. 110.
Maney, John J., 35 L.D. 250; modiﬁed, 48
L.D. 153, ) v v o
Maple, Frank, 37 L.D. 107; overruled, 43
L.D. 181

Marathon Oil: Co., 94 IBLA 78; vacated in
_part, (On Recon. ), 103 IBLA 138.

Martin v. Patrick, 41 L.D. 284; overruled 43
1.D. 536. ‘ _ o

Martin, Wilbur, Sr., A-25862 (May 31, 1950);
overruled to extent inconsistent, 53 IBLA
1208, 88 1.D..373.

Mason v. Cromwell 24 L.D. 248 vacated, 2
LD.368. .

Masten, E.C., 22 L D. 337; overruled 25 L.D.
111.

Mather v. Hackleys Heirs, 15 L.D. 487; va-

~ cated, 19 L.D. 48,

Maughan, GeorgeW 1 LD 25; overruled, 7
L.D. 94,

Maxwell & Sangre de Cnsto Land Grants
. 46 L.D. 801; modified, 48 L.D. 87.

McBride v. Secretary of the Interior, 8

- C.L.O. 10; modified, 52 L.D. 33. -

|McCalla v. Acker, 29 L.D. 203; vacated, 30

L.D. 277.

McCord, W.E.,, 23 L.D. 137; overruled to
extent inconsistent, 56 LD. 73.

McCornick; William S., 41 L.D. 661; vacated,
43 L.D. 429.

McCraney v. Hayes’ Heirs, 33 L.D. 21; over-

- ruled so far as in conflict; 41 L.D. 119 (See E

43 L.D. 196).
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McDonald, Roy,. 34 L.D. 21; overruled 37
- L.D. 285.

McDonogh School Fund 11 L.D. 378; over-
ruled, 80 L.D. 616 (See 35 L.D. 399).

McFadden v. Mountain View Mining &
Milling Co., 26 L.D. 530; vacated, 27 L.D.
358,

McGee, Edward D 17 L.D. - 285; overruled
29'1.D. 166.

McGrann, ‘Owen, 5 L.D. 10; overruled 24
L.D. 502, -

McGregor, Carl, 37 LD 693; overruled, 38
L.D. 148. .

McHarry v. Stewart, 9 L.D. 344; cntlclzed &
distinguished, 56 L.D. 340.

McKernan v. Bailey, 16 L.D. 368; overruled
17TLD. 494, , _
McKittrick 0il Co. v. Southern Pacific R.R.,

37 L.D. 243; overruled so far as.in conflict,
40 1.D. 528 (See 42 L.D, 817).
McMicken, Herbert, 10 L.D. 97; 11 L.D. 96;
distinguished, 58 L.D. 257. ,
McMurtrie, Nancy, 78 IBLA 247; overruled
to extent inconsistent, 79 IBLA 153, 91
1D. 122

McNamara v. California, 17 L.D. 296; over- |-

" ruled, 22 L.D. 666.

McPeek v. Sullivan, 25 L.D. 281; overruled
36 L.D. 26. .

Mead, Robert E., 62 ID 111; overruled 85
LD. 89.

Mee v. Hughart, 23 L.D. 455; vacated, 28
L.D. 209; in effect reinstated, 44 L.D. 414;
46 L.D. 434; 48 L.D. 195; 49 L.D. 659."

Meeboer v. Schut’s Heirs, 35 L.D. 885; over-
ruled so far as in conﬂict 41 L.D. 119 (See

43 L.D. 196).

Mercer v. Buford Townsﬂ;e 85 L.D. 119;
overruled, 35 L.D. 649.

Meyer v. Brown, 15 LD. 307 (See 39 L.D.
162).

Meyer, Peter, 6 L.D. 639; modlfied 12 L.D.
- 436,

Midland Qilfields Co.; 50 L.D.-620; overruled
go far as in conflict,"54 LD: 371. '

Mikesell, HenryD A-24112 (Mar, 11, 1946);
overruled to extent inconsistent, 70 LD.
149,

Miller, D., 60 1.D. 161; overruled in part, 62
LD. 210. :

Miller, Duncan, A-20760 (Sept. 18, 1963); A-
30742 (Dec. 2, 1966); A-30722 (Apr 14
1967); overruled, 79 1.D. 416.

Miller, Duncan, 6 IBLA 283; overruled to
extent inconsistent, 85 1.D. 89,

Miller, Edwin J.; 85 L.D. 411 overruled 43
L.D. 181.

Miller ». Sebastian, 19 LD 288 overruled
26 L.D. 448, 7

Milner & North Side R.R., 36 L. D 488 over-
ruled, 40 L.D. 187.

Milton v. Lamb, 22 L.D. 339; overruled 25
L.D. 550.

Milwaukee, Lake Shore & Western Ry., 12
L.D. 79; overruled, 29 L.D. 112. -

Miner v. Mariott, 2 L.D. 709; modified, 28
LD, 224. o ,

Mingo Oil Producers, 94 IBLA 384; vacated,
(On Recon.), 98 IBLA 133.

Minnesota & Ontario Bridge Co., 30 L.D. 77
no longer followed, 50 L.D. 359.

Mitchell ». Brown, 3 L.D. 65; overruled, 41
L.D. 896 (See 43 L.D. 520)...

Mobil Oil Corp., 85 IBLA 3875, 85 1.D. 225;
limited in effect, 70 IBLA 343.

Monitor Lode, 18 L.D. 358 overruled 25
LD.495.

Monster Lode, 35 L.D. 493; overruled so far

as in conflict, 55 1.D. 348, .

Moore, Agnes Mayo, 91 IBLA 843; vacated,
BLM .decision revd, . (On - Judicial
Remand), 102 IBLA 147.

Moore, Charles H., 16 L.D. 204; overruled 27
L.D. 481.

Morgan v. Craig, 10 C.L. O 234; overru.led 5
L.D. 308.

Morgan, Henry S., 65 I D. 369 overruled to
extent inconsistent, 71 1.D. 22.-

Morgan v. Rowland, 37 L.D. 90; overruled
37 L.D. 618,

Moritz v. Hinz, 36 LD 450, vacated 37 LD
382." -

Morrison, Charles S., 36 LD 126; modlﬁed
.36 L.D. 319, .

Morrow v. Oregon, 32 L.D. 54 modeied 33
L.D. 101. .

Moses, Zelmer R., 36 LD 473; overruled 44
L.D.570. . )

Mountain Chief Nos. 8 & 9 Lode Claims; 36
.L.D. 100; overruled ‘in part, 36 L.D. 551.

Mountain Fuel Supply Co., A-31053 (Dec. 19,
1969); overruled, 79 I.D. 416. .

Mt. Whitney Military Reservatlon, 40 L.D.
315 (See 43 L.D. 33). :

Muller, Ernest, 46 LD. 243; overruled 48
L.D. 163.
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Muller, Esberne K., 39 L.D. 72;, mod_lfied 39
L.D. 360.

Mulnix, Philip, Helrs of, 33 L.D. 331; over-
ruled; 43 L.D. 532.

Munsey v. Smitty. Baker Coal Co., 1 IBMA
144, 79 LD. 501, distinguished, 80 1.D. 251,

Myll, Clifton O., 71 LD. 458; as supplement-

~ed, T11.D. 486; vacated, 721LD. 536, -

National Livestock Co., LG.D. 55; overruled,
5 IBLA 209, 79 1.D. 109.

Naughton, Harold J., 3 IBLA 237 78 LD.
300; distinguished, 20 IBLA 162.

Nebraska, State of, 18 L.D. 124; overruled,
28 1..D. 358.

Nebraska v. Dorrington, 2 C.L.L. 467 over-
ruled, 26 L.D. 128.

Neilson v. Central Pacific R.R., 26 L.D. 252;
modified, 30 L.D. 216.

Nenana, City of, 98 IBLA 177; as modified,
(On Recon.), 106 IBLA 26.

Newbanks v. Thompson, 22 L.D. 490; over-
ruled 29°'1.D. 108;

Newlon, Robert C., 41 L.D. 421; overruled so
far as in conflict, 43 L.D. 364, ‘

New Mexico, State of, 46 L.D. 217 over-
ruled, 48 1.D. 98. :

New Mexico, State of 9L D. 314 overruled
54 1.D. 159.

Newton, Walter, 22 1L.D. 322; modlfied, 25
1.D.188. .

New York Lode & Mill Site, 5 L.D. 513; over-
ruled, 27 L.D. 373.

Nickel;, John R., 9 L.D. 388; overruled 41
L.D. 129 (See 42 L.D. 813).

Northern Pacific R.R., 20 L.D. 191; modlﬁed
22 L.D. 234; overruled- s0 far as in conflict,
29 L.D. 550.

Northern Pacific R.R., 21 L.D. 412; 23 L.D.
204; 25°'L.D. 501; overruled, 53 1.D. 242
(See 26 L.D. 265; 33 L.D. 426; 44 L.D. 218;
117 U.S. 435).

Northern Pacific R.R. v. Bowman, 7 LD.
238; modified, 18 L.D. 224.

Northern Pacific R.R. v. Burns, 6 L.D. 21;
overruled, 20 L.D. 191,

Northern Pacific R.R. v. Loomis, 21 L.D. 395;
overruled, 27 L.D. 464.

Northern Pacific R.R. v. Marshall, 17 L.D.
545; overruled, 28 L.D. 174. ’

Northern Pacific R.R. v. Miller, 7 L.D. 100;
overruled so far as in conflict, 16 L.D. 229.

Northern Pacific R.R. v. Sherwood, 28 1.D.
126; overruled so far as in conflict, 29 L.D.
550.
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Northern : Pacific: R.R. v Symons, 22 LD
686; overruled, 28 1.D. 95.

Northern Pacific R.R. v Urquhart 8 LD
365; overruled, 28 L.D. 126..

Northern Pacific R.R. v: Walters, 13-L.D.
230; overruled so far as in conflict, 49 L.D.
391.

Northern Pacific R.R. v. Yantis, 8 L.D. 58;
overruled, 12 L.D. 127.

Northern Pacific Ry., 48 L.D. 573; overruled
so far as in conflict, 51 L.D. 196 (See 52
L.D. 58)." i

Nunez, Roman C., 56 1.D. 363; overruled S0
far as in conflict, 57 ID. 213: o

Nyman v. St. Paul Minneapolis & Manitoba
Ry., 5 LD. 396; overruled, 6 L.D. 750.

O'Donmnell, Thomas J., 28 L.D. 214; over-
ruled, 35 L.D. 411,

Oil & Gas Privilege & License Tax, Ft. Peck
Reservation Under Law of Montana, M-
36318 (Oct. 13, 1955); overruled, 84 1LD.
905,

Olson v. Traver, 26 L.D. 350; overruled as
far as in conflict, 29 L.D. 480; 30 L.D. 982.

Opinion of Acting Solicitor (June 6, 1941);
overruled so far as inconsistent, 60 I1D.
333,

Opinion of Acting Solicitor (July 30, 1942);
overruled so far as in conflict, 58 1.D. 331
(See 59 I.D. 846).

Opinion of Ass't Attorney General, 35 LD
217; vacated, 36 L.D. 342.

Opinion of Associate Solicitor, M-34999 (Qct.
22, 1947); distinguished, 63 1.D. 433.
Opinion of Associate Solicitor, 64 I.D. 351

overruled, 74 1.D. 165.

Opinion . of Associate Solicitor, M-36512
(July 29, 1958); overruled to extent incon-
-sistent, 70 1.D. 159.

Opinion of Chief Counsel 43 LD 339; ex-
plained, 68 1.D. 872.

Opinion of Deputy Ass't Secretary (Dec. 2,
1966); overruled, 84 L.D. 905.

Opinion of Deputy Solicitor, M-36562 (Aug.
21, 1959); overruled, 86 1.D. 151.

Opinion of Secretary, 75 LD. 147T; vacated, 76
1D. 69.

Opinion of Solicitor, D-40462 (Oct. 31, 1917);
overruled so far as inconsistent, 58 LD. 85.

Opinion of Solicitor, D-44083 (Feb. 7, 1919);
overruled, M-6397 (Nov. 4, 1921) (See 58
1LD. 158).
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Opinion of Solicitor; M-27499 (Aug. 8§, 1933);
overruled so far as in conflict, 54 1.D. 402.

Opinion of Solicitor, 54 1.D. 517; overruled in
part, M-36410 (Feb. 11, 1957).

Opinion. of Solicitor, M-27690 @June 15,
19384); overruled to extent of conflict, 88
1.D. 586.

Opinion of Solicitor, 55 I.D. 14 overruled so
far as inconsistent, 77.1.D. 49. :

Opinion of Solicitor, 55 LD. 466; overruled to
xtent it applies to 1926 Executive Order,
86 I.D. 553.

Opinion of Solicitor, M-28198 (Jan. 8, 1936);

affirmed, 84 LD. 1; overruled, 86 LD. 3.-

Opinion of Solicitor, 57 1.D. 124; overruled in
part, 58 1.D. 562.

Opinion of Solicitor, M-33183 (Aug. 31,
1943); distinguished, 58 I.D. 726.

Opinion of Solicitor, 58 LD. 680; :distin-
guished, 64 LD. 141.

Opinion of Solicitor, 59 1.D. 147; overruled in
part, 84 I.D. 72.

Opinion of Solicitor, M-34999 (Oct..22, 1947)
distinguished, 68 1.D. 433.

Opinion. of  Solicitor, M-35093 (Mar. 28,
1949); overruled in part, 64 1.D. 70.

Opinion of Solicitor, 60 I.D. 436; not followed
to extent of conflict, 72 1.D. 92.

~ Opinion of Solicitor, M-36051 (Dec. 7, 1950);
modified, 79 ID. 513. - - .

Opinion of Solicitor, M-36241 (Sept. 22,
1954); overruled to extent inconsistént, 85
1D. 433,

Opinion of Solicitor, M- 36345 (May 4, 1956);
overruled, 84 LD. 905.

Opinion of Solicitor, M-36378 (Jan. 9, 1956);
overruled to extent inconsistent, 64 1.D.
51.

Opinion of Solicitor, M-36410 (Feb. 11, 1957);
overruled to extent of-conflict, 88 L.D.:586.

Opinion of - Solicitor,” M-36434 - (Sept. 12,
1958); overruled to extent inconsistent, 66
IBLA 1, 89 L.D. 386.

Opinion of Solicitor, M-86443 (June 4, 1957);
overruled in part, 65 1.D. 316, -~

Opinion. of Solicitor, M-36442 (July 9, 1957);
withdrawn & superseded, 65 LD. 386.

Opinion - of Solicitor, 64 1.D. 393; no longer
followed, 67 1.D. 366. -

Opinion of Solicitor, 64 LD. 351; overruled,
T41.D. 165. .

Opinion of Solicitor, 64 I.D. 435; not followed
to extent of conflict, 76 1.D. 14. -~

Opinion of Solicitor, M-36512 (July 29, 1958);
overruled to extent inconsistent, 70 LD.
159.

Opinion of Sohcltor, M-36531 (Oct 27 1958);
(Supp.) (July. 20, 1959); overruled, 69 1.D.
110.

Opinion of Solicitor, "M-36575 (Aug. 26,
1919); affirmed in pertment part, 87 LD.
291.

Opinion “of Solicitor, 68 I.D. 433;" distin-
guished & limited, 72 L.D. 245. .
Opinion of Solicitor, M-36767 (Nov. 1, 1967);

‘supplementing, 69 I.D. 195.

Opinion of Solicitor, M-36735 (Jan. 31, 1968);
rev’d & withdrawn, 83 1D, 346,

Opinion of Solicitor, M-36779 (Nov. 17, 1969);
M-86841 (Nov. 9, 1971); distinguished &
overruled, 86 I.D, 661,

Opinion of Solicitor, 84 1.D..1; overruled 86
LD. 3.

Opinion of Solicitor, 86 LD. 89 modified, 88
1.D. 909. _

Opinion of Solicitor, 88 L.D. 903; withdrawn,
88 LD. 903.

{ Opinion of Solicitor, 86 1.D. 400; modified to

extent inconsistent, (Supp. 1), 90 LD. 255.

Opinions of Solicitor (Sept. 15, 1914 & Feb.
2, 1915); overruled, D-43035 (Sept. 9, 1919)
(See 58 L.D. 149).

Oregon & California R.R. v. Puckett, 39 L.D.
169; modified, 53 L.D. 264.

Oregon Central Military Wagon Road Co. v.
Hart, 17 L.D. 480; overruled, 18 L.D. 543.

Orem . Development Co. v. Calder, A-26604
(Dec. 18, 1953); set a51de & remanded, 90
L.D. 223.

Owens v. California, 22 L.D. 369 overruled,
38 L.D. 253.

Pace v. Carstarphen, 50 L.D. 369; distin-

"~ guished, 61 LD. 459.

Pacific Slope Lode, 12 L.D. 686; overruled so
far as in conflict, 25 L.D. 518.

’Page, Ralph, 8 IBLA 435 (Dec. 22, 1972); ex-

plained, 15 IBLA 288, 81 1.D. 251.

Papina v. Alderson, 1 B.L.P. 91; modified, 5

. L.D. 256. :

Pattérson, Charles E., 3 L.D. 260; modified, 6
L.D. 284.

Paul Jarvis, Inc., 64 1.D. 285; distinguished
64 LD. 388.

Paul Jones Lode, 28 L.D. 120 modlfied 31
L.D. 359; overruled, 57 LD. 63.
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Paul v. Wiseman, 21 L.D. 12; overruled, 27
L.D. 522.

Pecos Irrigation & Improvement Co., 15 L.D.
470; overruled, 13 L.D. 168.

Pennock, Belle L., 42 L.D. 315; vacated, 43
L.D. 66.

Perry v. Central Pacific R.R., 39 L.D. 5; over-
" ruled so far as in conflict, 47 L.D. 303.

Peters, Curtis, 13 IBLA 4, 80 1LD. 595; over-
ruled, 85 IBLA 343, 92 1.D. 140.

Phebus, Clayton, 48 L.D. 128; overruled so
far as in conflict, 50 1..D. 281; overruled to
extent inconsistent, 70 LD. 159. ‘

Phelphs, W.L., 8 C.L.O. 139; overruled 2
L.D. 854.

Phillips, Alonzo, 2 L.D. 321; overruled, 15
L.D. 424.

Phillips v. Breazeale’s Heirs, 19 LD 573;
overruled, 39 L.D. 93.

Phillips, Cecil H., A-30851 (Nov. 16, 1967);
overruled, 79 L.D. 416.

Phillips, Vance W., 14 IBLA 70; modified, 19
IBLA 211.

Pieper, Agnes C., 35 L.D. 459; overruled, 43
L.D. 374. ,

Pierce, Lewis W, 18 L.D. 328; vacated, 53
1.D. 447; overruled so far as in conflict, 59

- 1LD. 418.

Pietkiewicz v. Rlchmond 29 L.D. 195; over-
ruled, 37 L.D. 145.

Pike's Peak Lode, 10 L.D. 200; overruled in
part, 20 1.D. 204; 48 L.D. 523.

Pike’s Peak Lode, 14 L.D. 47; overruled, 20
L.D. 204; 48 L.D. 523.

Popple, James, 12 1.D. 438; overruled, 13
L.D. 588.

Powell, D.C., 6 L.D. 302; modified, 15 L.D.
477,

Prange, Christ C., 48 L.D. 448; overruled so
far as in conflict, 60 I.D. 417.

Premo, George, 9 L.D. 70 (See 39 L.D. 162)..
Prescott, Henrietta P., 46 L.D. 486; over-
ruled, 51 L.D, 287. '
Pringle, Wesley, 13 L.D. 519; overruled, 29

L.D. 599. '

Provensal, Victor H 30 L.D. 616; overruled
351.D. 399.

Provinse, David A., 35 IBLA 221, 851. D 154;
overruled to extent inconsistent, 89 IBLA
154,

Prue, Widow of Emanuel, 6 L.D. 436; vacat-
ed, 33 L.D. 409.

Pugh, F.M,, 14 L.D. 274; in effect vacated,
232 U.S. 452,

Puyallup Allotment, 20 L.D. 157; modified,
29 1.D. 628.

Ramsey, George L., A-16060- (Aug. 6, 1931);
recalled & vacated, 58 I.D. 272.

Rancho Alisal, 1 L.D. 173; overruled 5 L.D.
320.

Ranger Fuel Corp., 2 IBMA 163, 80 LD. 708;
set aside, 2 IBLA 186, 80 1.D. 604.

Rankin, James E,, 7 L.D. 411; overruled, 35
L.D. 32.

Rankin, John M., 20 L.D. 272; rev’d 21 L.D.
404. :

Rebel Lode, 12 L.D. 683; overruled, 20 L.D.
204; 48 L.D. 523.

Reed v. Buffington, 7 L.D. 154; overruled, 8
L.D. 100 (See 9 L.D. 360).

Regione v. Rosseler, 40 L.D. 93; vacated, 40
L.D. 420.

Reid, Bettie H., 61 1.D. 1; overruled 61 1.D.
3855,

Reliable Coal Corp., 1 IBMA 50,78 I D. 199;
distinguished, 1 IBMA 71, 78 1.D. 362.

Relocation of Flathead Irrigation Project’s
Kerr Substation & Switchyard, M-36735
© (Jan. 31, 1968) rev'd & Wlthdrawn, 83 1.D.
3486.

Rhonda Coal Co., 4 IBSMA 124, 89 L.D. 460;
modified to extent inconsistent, 74 IBLA
170. .

Rialto No. 2 Placer Mining Claim, 34 1.D. 44;
overruled, 37 L.D. 250.

Rico Town Site, 1 L.D. 556; modified, 5 L.D.
256.

Rio Verde Canal Co., 26 LD 381; vacated,
27 L.D. 421.

Roberts v. Oregon Central Military Road
Co., 19 L.D. 591; overruled, 31 L.D. 174.

Robinson, Stella G., 12 L.D. 443; overruled,

- 13LD. 1.

Rogers v. Atlantic & Pacific R.R., 6 L.D. 565;
overruled so far as in conflict, 8 L.D. 165.

Rogers, Fred B., 47 L.D. 325; vacated, 53 L D.
649,

Rogers, Horace B., 10 L.D. 29; overruled, 14
L.D. 321. .

Rogers v. Lukens, 6 L.D. 111; overruled, 8
L.D. 110 (See 9 L.D. 360).

Romero v. Widow of Knox, 48 L.D. 32; over-
ruled so far as in conflict, 49 L.D. 244.

Roth, Gottlieb, 50 L.D. 196; modified, 50 L.D.
197,

Rough Rider & Other Lode Clauns, 41 L.D.
242; vacated, 42’ L.D. 584. i
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St. Clair, Frank, 52 LD 597; modlfied 53
1D. 194,

St. Paul, Minneapolis & Mamtoba Ry., 8
L.D. 255; inodified, 13 L.D. 354 (See 32
L.D. 21).

St. Paul, Minneapolis & Manitoba Ry. v. F'o-
gelberg, 29 L.D. 291; vacated, 30 L.D. 191,

St. Paul, Minneapolis & Manitoba Ry. v.
Hagen, 20 L.D. 249; overruled, 25 L.D. 86.

St Pierre v. Comm'r of Indian Affairs, 9
IBIA 208, 89 1.D. 132; overruled 10 IBLA
464, 89 1.D. 609.

Salsberry, Carroll, 17.L.D. 170; overruled, 39
L.D. 93.

Santa Fe Pacific RR . Peterson, 39 LD.
442; overruled, 41 L.D. 383.

Satisfaction Extension Mill Site, 14 L.D. 1‘73
(See 32 L.D. 128).

Sayles, Henry P., 2 L.D. 88; modlﬁed 6 L.D.
797 (See 37 L.D. 330).

Schweite, Helena M., 14 IBLA 305; distin-
guished, 20 IBLA 162.

Schweitzer v. Hilliard, 19 L.D. 294; over-
ruled so far as in conflict, 26 L.D. 639.

Serrano v. Southern Pacific R.R., 6 C.L.O.
93; overruled, 1 L.D. 380.

Serry, John J., 27 L.D. 330; overruled so far
as in conflict, 59 1.D. 416.

Shale Oil Co., 53 LD. 2183; overruled so far as
in conflict, 55 1.D. 287.

Shanley v. Moran, 1 LD 162; overruled, 15
L.D. 424,

Shaw Resources, Inc., 73 IBLA 291; reconsid—
ered & modified, 79 IBLA 153, 91 LD. 122,

Shillander, H.E,, A-30279 (Jan. 26 1965);
overruled, 79 LD. 416.

Shineberger, Joseph, 8 L.D. 231; overruled 9

S L.D. 202.

Silver Queen Lode, 16 L.D. 186; overruled,
571D. 63.

Simpson, Lawrence W.,’ 35 LD 399; modi-
fied, 36 L.D. 205.

Simpson, Robert E., A-4167 (June 22, 1970);
overruled to éxtent inconsistent, 31 IBLA
72, 84 1.D. 309.

‘Slpchen v. Ross; 1 L.D. 634; modified, 4 LD.
152.

Smead v. Southern Pacific R.R., 21 1.D. 432;
vacated, 29 L.D. 185.

Smith, M.P., 51 1L.D. 251; overruled, 84 1.D.
54, :

Snook, Noah A., 41 L.D. 428; overruled so

- far as in conflict, 43 L.D. 364.

Sorli v. Berg, 40 L.D. 259; overruled, 42 L.D.
-557.

South Dakota Mining Co. v. McDonald, 30
L.D. 357; distinguished, 28 [BLA 187, 83
1.D. 609, :

Southern Pacific R.R., 15 LD 460 rev d 18
L.D. 275.

Southern Pacific R.R., 28 L.D. 281; recalled
32 L.D. 51.

Southern Pacific R.R., 33 L.D. 89; recalled,
33 L.D. 528.

Southern Pacific R.R. v. Bruns, 31 L.D. 272
vacated, 37 L.D. 243.

South Star Lode, 17 L.D. 280; overruled 20
L.D. 204; 48 1.D. 523.

Spaulding. v. Northern Pacific R.R., 21 L.D.
57; overruled, 31 L.D. 151.

Spencer, James, 6 L.D. 217; modeied 6 L.D.
- T72; 81.D. 467.

-| Sprulli, Leila May, 50 L.D. 549 overruled

52 1.D. 339.
Standard Oil Co. of California, 76 LD. 2T1;
" no longer followed, 5 IBLA 26, 79 1.D. 23.
Standard: Oil' Co. of California v. Morton,
450 F.2d 493; 79 1.D. 29.
Standard Shales Products Co., 52 L.D. 5562;
overruled so far as in conflict, 53 1.D. 42.
Star Gold Mining Co., 47 L.D. 38 distin-
-guished, 71 LD, 273.

State of (see State name).

Stevenson, Heirs of v. Cunmngham 52 L.D.
650; overruled so far as in conflict, 41'L.D.
119 (See 43 L.D. 196).

Stewart v. Rees, 21 L.D. 446; overruled so
far as in conflict, 29 1..D. 401. )

Stirling, Lillie E., 89 L.D. 346; overruled, 46
-L.D. 110.

Stockley, Thomas J., 44 L.D. 178; vacated
260 U.S. 532 (See 49 L.D. 460).

Strain, A.G., 40 L.D. 108; overruled so far as
in conflict, 51 L.D. 51.. . .

Streit, Arnold, T-476 (Ir.) (Aug. 26, 1952);
overruled, 62 LD. 12.

Stricker, Lizzie, 15 L.D. T4; overruled so far
ag in conflict, 18 L.D. 283.

Stump, Alfred M., 39 L.D. 437; vacated 42
L.D. 566..

Sumner v. Roberts; 23 L.D. 201; overruled so
far as in conflict, 41 L.D. 178. .

Superior Oil Co., A-28897 (Sept. 12,:1962);
distinguished in dictum, 6 IBLA 318, 70
1.D. 439.
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Sweeney v. Northern Pacific R.R., 20 L.D.
394; overruled, 28 L.D. 174.

Sweet, Eri P., 2 C.L.O. 18; overruled 41 L.D.
129 (See 42 L.D. 313).

Sweeten v. Stevenson, 2 B.P.P. 42; overruled
so far as in conflict, 3 L.D. 248..

Taft v. Chapin, 14 L.D. 593; overruled, 17
L.D. 414,

Taggart, William M., 41 L.D. 282 overruled,
47 L.D. 370.

Talkington, Heirs of v. Hempfling, 2 L.D. 46;
overruled, 14 L.D. 200.

Tate, Sarah J., 10 L.D. 469; overruled, 21 |.

~ L.D. 209.

Taylor, Josephine, A-21994 (June 17, 1939);
overruled so far as in conflict, 59 1.D. 258.

Taylor v. Yates, 8 L.D. 279; revd, 10 L.D.
242,

Teller, John C., 26 L.D. 484 overruled, 36'

L.D. 36 (See 37 L.D. 715). -

T.E.T. Partnership, 84 IBLA 10; vacated &'

rev'd, 88 IBLA 13.

Thorstenson, Even, 45 L.D. 96; overruled, 36
L.D. 36 (See 37 L.D. 258).:

Tibbetts, R. Gail, 43 IBLA 210, 86 1.D. 538;
overruled in part; 86 IBLA 215.

Tieck v. McNeil, 48 L.D. 158; modified, 49

v L.D. 260. .
Toles v Northern Pacific Ry., 39 L.D. 371;
overruled so far as in conflict, 45 L.D. 92,

Tonkins, HH., 41 L.D. 516; overruled, 51
L.D. 27.

Towl v. Kelly, 54 LD. 455; overruled, 66
IBLA 874, 89 1.D. 415. "

Traganza, Mertie C., 40 1.D. 300; overruled
42 L.D. 611.

Traugh v. Ernst, 2 L.D. 212; overruled, 3
L.D. 98.

Tripp v. Dunphy, 28 L.D. 14; modified, 40

 L.D. 128.

Tripp v. Stewart, T C.L.O. 39 modlfied 6
L.D. 795

Tucker v. Florida Ry. & Navigation Co., 19
L.D. 414; overruled, 25 L.D. 233.

Tupper v. Schwarz, 2 L.D. 623; overruled 6
L.D. 624. )

Turner v. Cartwright; 17 L.D. 414; modified,
21 L.D. 40.

Turner v. Lang, 1 C.L.O. 51; modified, 5 L.D.
256.

Tyler, Charles,” 26 L.D. 699; overruled, 35
L.D. 411.

Ulin:v. Colby, 24 L.D. 811; overruled, 85 LD
549, .

Union Oil Co. of California (Supp.), 72 1.D.
313; overruled & rescinded in part, T4
IBLA 117.

Union Pacific:R.R., 33 L.D. 89; recalled, 33
L.D. 528.

U.S. Forest Service v. Milender, 86 IBLA
181, 95 LD. 175; rev’d & modified in part,
104 IBLA 207, 95-1.D. 155. :

United Indian of All Tribes Foundation v.
Acting Deputy Ass't Secretary-Indian Af-
fairs, 11 IBIA 226; vacated in part, 11
IBIA 276,90 1.D. 376.

U.S. v. Aiken Builders Products, 95 IBLA 55;
(On Recon.), 102 IBLA 70; vacated by
memorandum - decision of the Secy, 102
IBLA 85A.

U.S. v. Barngrover, 57 L.D. 533; overruled in
part, 21 IBLA 363, 82 1.D. 414,

U.S. v. Bush, 13 L.D. 529; overruled, 18 L.D.
441.

U.S. v. Central Pacific Ry., 52 L.D. 81; modi-
fied, 52 L.D. 235. )

U.S. v. Cohan, 70 1.D. 178; overruled in part,
U.S. Forest Service v. Milender, 86 IBLA

181, 92 L.D. 175.

U.S. v. Dana, 18 L.D. 161; modified, 28 L.D.
45, ' ’

U.8. v. Edeline, 39 IBLA 236; overruled to
extent inconsistent, 74 IBLA 56, 90 1.D.
262.

U.S. v. Feezor, 74 IBLA 56, 90 1.D. 262; va-
cated in part & remanded, 81 IBLA 94.

U.8. v. Kosanke Sand Corp., 3 IBLA 189, 78
1.D. 285; set aside & remanded, 12 IBLA
282, 80 I.D. 538,

U.S. v. Livingston Silver, Inc., 43 IBLA 84;
overruled to extent inconsistent, 82 IBLA
344, 91 1LD. 271.

U.S. v. McClarty, 71 1.D. 331; vacated & re-
manded, 76 LD. 193.

U.S. v. Melluzzo, 76 LD. 181; 1 IBLA 87, 77
ID. 172.

U.S. v. Mouat, 60 LD. 473 modified, 61 LD
289.

U.S. v. O’Leary, 63 1.D. 841; distinguished,
64 1.D. 210. )

U.S. v. Swanson, 34 IBLA 25; modified, 93
IBLA 1, 983 1.D. 288.

Utah, State of, 45 L.D. 551; overruled 48
L.D. 97.

Utah Wilderness Ass'n (I), 72 IBLA 125; af-
firmed in part, rev’d in part, 86 IBLA' 89.
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Veach, 46 L.D. 496; overruled so far as in
conflict, 49 L.D. 461 (See 49 1.D. 492).

Vine, James, 14 L D. 527; modlﬁed 14 L.D:
622, -

Virginia-Colorado Development ‘Corp., 53
LD. 666; overruled so.far as in conflict, 55
LD. 287.

Virginia Fuels, Inc.,, 4 IBSMA 185, 89 1D,
604; modified to extent inconsistent, 74
IBLA 170.

Vradenburg, Heirs of v. Orr, 25 L.D. 323;
overruled, 38 L.D. 253. )

Wagoner v. Hanson, 50 L.D. 3855; overruled,
56 1.D. 825. -

Wahe, John, 41 L.D. 127; modified, 41 L.D.
636.

Walker v. Prosser, 17 L.D. 85; rev'd, 18 LD
425,

Walker ». Southern Pacific R.R., 24 L.D. |

172; overruled, 28 L.D. 174.

Wallis, Floyd A.; 65 LD, 369; overruled to
extent inconsistent, 71 LD, 22.

Walters, David, 15 L.D. 136; revoked, 24 L.D.
58.

Warren v. Northern Pacific R.R., 22 L.D.
568; overruled so far as in conflict, 49 L.D.
391,

Wasmund ». Northern Pacific R.R., 23 L.D.
445; vacated, 29 1.D. 224.

Wass v. Milward, 5 L.D. 349; no longer fol-
lowed (See 44 L.D. 72 & Ebersold v. Dick-
son, D-36502 (Sept. 25, 1918)).

Wasserman, Jacob N., A-30275 (Sept. 22,
1964); overruled, 79 1.D. 416.

Waterhouse, William W., 9 L.D. 131; over-
ruled; 18 L.D. 586.

Watson, Thomas E.; 4 L.D. 169; recalled, 6
L.D. 71. _

Weathers, Allen E., A-25128 (May 27, 1949);
overruled in part, 62 I.D. 62.

Weaver, Francis D., 53 1LD. 179; overruled so
far as in conflict, 55 1.D. 287.

Weber, Peter, 7 L.D. 476; overruled 9 L.D.
150.

Weisenborn, Ernest 42 L.D. 533; overruled,
43 L.D. 895.-

Welch v. Minneapolis Area Director,. 16
IBLA 180; rev’d, 17 IBIA 56.

Werden v. Schlecht, 20 L.D. 523; overruled
so far as in conflict, 24 L.D. 45.

Western Pacific Ry., 40 L.D. 411, 41 L.D.
599; overruled, 43 L.D. 410.

Western Slope Gas Co., 40 IBLA 280; recon:
denied, 48 IBLA 259; overruled in perti-
nent part, 87 1.D. 27..

Wezxpro Co., 90 IBLA 394; overruled; Celsius
Energy Co., 99 IBLA 54; 94 1.D. 394.

Wheaton v. Wallace, 24 L.D. 100; modified,
34 L.D. 383.

Wheeler, William D., 30 L.D. 355; distin-
guished & overruled, 56 LD. 73.

White, Anderson (Probate 13570-35); over-
ruled, 58 1.D. 149.

White, Sarah V., 40 L.D. 630; overruled in
part, 46 L.D. 55.

Whitten v. Read, 40 L.D. 253; 50 L.D. 10
vacated, 53 L.D. 447.

Wickstrom v. Calkins, 20 L.D. 459; modified,
21 L.D. 533; overruled, 22 L.D. 392.

‘Wiley, George P., 36 1.D. 305; modified so far

as in conflict, 36 L.D. 417.

Wilkerson, Jasper N., 41 L.D. 138; over-
ruled, 50 L.D. 614 (See 42 L..D. 313).

Wilkens, Benjamin C., 2 L.D. 129; modified,
6 L.D.797. _

Williamette Valley & Cascade Mountain
Wagon Road Co. v. Bruner, 22 L.D. 654;

- vacated, 26 L.D. 857.- ;

Williams, John B., 61 LD. 31; overruled so
far as in conflict, 61 1.D. 185.

Willingbeck, Christian P., 8 L.D. 883; modi-
fied, 5 L.D. 409.

Willis, Cornelius, 47 L.D. 135; overruled, 49
L.D. 461.

Willis, Eliza, 22 L.D. 426; overruled, 26 L.D.
436.

Wilson v. Smith’s Heirs, 37 L.D. 519; over-
ruled so far as in conflict, 41 L.D. 119 (See
43 L.D. 196).

Winchester Land & Cattle Co., 65 LD. 148;
no-longer followed in ‘part, 80 L.D. 698.

Witbeck v. Hardeman, 50 L.D. 413; over-
ruled so far as in conflict, 51 L.D. 36.

Wolf Joint Ventures, 756 1.D. 137; distin-
guished, 31 IBLA 72, 84 1.D. 309.

Wostenberg, William, A-26450 (Sept. 5,
1952); distinguished in dictum, 6 IBLA
318, 70 1.D. 439. ,

Wright v. Smith, 44 L.D. 226; overruled, 49
L.D. 374,

Young Bear, Victor, Estate of, 8 IBIA 130,
87 I.D. 311; rev’d, 8 IBIA 254, 88 L.D. 410.

Zeigler Coal Co., 4 IBMA 139, 82 1.D. 221,
1974-75 OSHD par. 19,638; overruled in
part, 7IBMA 85, 83.1.D. 574.
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Zimmerman v. Brunson, 39-L.D. 310; over-

ruled, 52 L.D. 714. tion, 2 volumes; 1890 edition, 2 volumes; “C.L.0." to Copp’s
—_— : : Land Owner, Vols; '1:18; “L. and R.” to records of the

NOTE-The abbreviations used in this title refer to the | former Division of Lands and Railroads; “L.D.” to the Land
following publications: “B.L.P.” to Brainard’s Legzal Prece- | Decisions of the Department of the Interior, Vols. 1-52; and
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SUN EXPLORATION & PRODUCTION CO.

112 IBLA 373 » » Dec1ded Januar:y 19, 1990

Appeal from an August 13, 1987, decision of the Acting Director,
Minerals Management Service, that the total production from the
lease should be used when calculating the average daily production
rate, which is used to determine the appllcable royalty rate. MMS-86-
0202-0&G and MMS- 86-0307-0&G.

Affirmed as modified.

1. Oil and Gas Leases: Royalties: Generally—Regulations:
Interpretation—Statutory Construction: Administrative Construction
It is within the authority of the Department to interpret its own regulations, and its
interpretation should be given great deference. Normally an interpretive ruling stating
the accounting procedures to be used for royalty calculation may be given retroactive
effect. However, when- it appears from the record that: (1) for several years the lessée
had applied an accounting procedure which conformed with a reasonable interpretation
of the applicable regulations when calculating the royalty due for oil produced and
removed from the lease; (2) the Department had accepted lessee’s royalty accounting
procedure for several years before issuing an interpretive ruling that required a different
accounting procedure; (3) the new procedure was an abrupt departure from a well-
established practice, and not an attempt to fill a void in an unsettled area of the law;
and (4) the prejudice to the lessee affected by retroactive application of the new
interpretation substantially. out-weighs the statutory interest and purposes sought to be
protected, then the new MMS accounting procedure should be applied prospectively.

APPEARANCES: Jerry E. Rothrock, Esq., Jeffrey G. DiSciullo, Esq.,
Washington, D.C., for appellant; Peter J. Schaumberg, Esq., Geoffrey
Heath, Esq:., Howard W. Chalker, Esq., Office of the Solicitor, U.S.
Department of the Interior, Washmg‘ton, D.C., for the Mlnerals
Management Service.

OPINION BY ADMINISTRATIVE J UDGE M ULLEN
INTERIOR BOARD OF LAND APPEALS

Sun Exploratlon and Productlon Company (Sun) has appealed from
“an August 13, 1987, decision of the Acting Director, Minerals
Management Service (MMS), that Sun had failed to properly apply the
sliding-scale royalty provisions of its lease when determining the

97 I.D: No. 1
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royalty rate applicable to oil productlon durmg the period from
January 1977 through January 1983 (MMS-86-0202- O&G and MMS-86-
0307-0&G).

The record does not contain a copy of the lease 80-020997, and we do
not know when it was initially issued. The lease was renewed with an
effective date of February 1, 1978, and a copy of that renewal is in the
case file. For the purposes of this decision, the term “lease” shall mean
the February 1, 1978, lease reriewal.! Section 2, paragraph (d)(1) of the
lease requires the lessee to “pay rentals and royalties in amount or
value of production removed or sold from the leased lands as set forth
in the rental and royalty schedule attached to and made a part hereof”
(Lease at 2).

The attachment referred to in paragraph (A1) is Schedule D. This
Schedule calls for a “sliding scale” royalty rate which is based upon
the average daily production volume per well in the month the royalty
accrues. The portion of Schedule D applicable to this case prov1des

(2) For all oil produced of less than 30° Baume:

On that portion of the average productwn per well not exceeding 20 barrels per day
for the calendar month Ciedsieieienstaneseadanassieeca st aaransianee s sadas b nanas St sens seenens sesa st seeseas 12%% .
On that portion of the average production per well of-more than 20 barrels and not

more than 50 barrels per day for the calendar mOnth .......ooviriccerivermmerseeersssanes 14%9%
On that portion of the average production per well of more than 50 barrels and not
more than 100 barrels per day for the calendar month ........ccniiinniivereniiiiniiveen 16%%
On that portion of the average production per well of more than 100 barrels and not
more than 200 barrels per day for the calendar month ...c.c.eccciurreenivrennens Crueniaeienibines 20%-. -
On that portion of the average production per well of more than 200 barrels per day

- for the calendar month ................ treritieenersaresiaesanaserasens siaserarenrarsaienenee 25%

The MMS decision followed a review of Sun’s royalty payments for
production from lease 80-020997 during the period. from January 1,
1977, through January 31, 1983. This review was conducted by the
State of California pursuant to section 205 of the Federal Qil and Gas
Royalty Management Act of 1982 (FOGRMA), 30 U.S.C. § 1735 (1982).
The State concluded that Sun’s failure to apply the correct royalty
rates resulted in underpayment and delivery of less than the required-
amount of royalty-in-kind oil. The basis for the State’s contention was
that Sun had improperly excluded oil used on the lease when
calculating the average daily productmn for the purpose of
determining the royalty rate.

By letter dated March 21, 1986, the Royalty Compliance Division,
MMS, ordered Sun to pay $222,331 in underpaid royalties. This amount
was stated to be the additional amount due as a result of applying the
royalty at a hlgher rate to the sales volume 2 Sun appealed from th1s

! We note that the period under review cornmenced prior to the renewal of the lease If the previous lease. terms
differ materially from those contained in the Feb. 1, 1978, renewal; this decision may not be applicable to the royalties
under the previous lease document. Neither party to this appeal raised this issue and we are presuming that the terms
are unchanged.”

2 The State had applied a royalty at the higher rate and had calculated the royalty based on gross production
without deducting the fuel Sun had used on the lease.
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~determination (MMS-86-0202-O&QG). By letter dated April 21, 1986,
MMS ordered Sun to pay an additional $76,410, after determining that
- Sun had also applied the incorrect royalty rate when calculating the

royalty-in-kind payment. Sun also filed a tlmely appeal of this
determination (MMS-86-0307-0&G). - -

In his August 13, 1987, decision, the Acting D1rector, MMS, found
the basis for the State’s calculations to be incorrect, noting Sun’s
argument that the State’s method imposed a royalty on the oil used on
the lease by including oil not subject to a royalty to produce a higher
royalty rate. After notmg Sun’s arguments that the phrase “average
production per well” has always been interpreted as referring solely to
“production subject to royalty,” and that in its 1970 and 1979
correspondence the Department implicitly agreed to Sun’s method of
calculating royalties, the Director found that the United States is not
estopped from asserting prerogatives granted by regulatory authority
and that its rights may not be waived by past administrative practice.
He then stated his opinion that neither the method advanced by the
State nor the method advanced by Sun fairly implements the sliding-
scale royalty provisions of the lease. Based on his finding that “the
object of the sliding scale rate provisions to spread royalties over the.
total produced volumes is best served by allocating the lease use
volumes proportionately to each production category calculated for a
month,” he found that, for the period in question,’ Sun had improperly
calculated the average daily production by not including the oil " ‘
consumed in lease operations. He then found that this failure resulted
in Sun’s misapplication of the sliding-scale royalty rates to the oil sold
and its failure to deliver the total volumes of royalty-in-kind oil due.
He then directed MMS to assign lease use volumes to each royalty rate
category proportionately and recalculate the royalties due based on the
reassignment of the total volume of oil used on the lease to each
- category. Sun appealed from this decision.

In‘its statement of reasons (SOR) on appeal Sun contends that _
under the Mineral Leasing Act, royalties are to be based on sales
volumes rather than total production; and MMS failed to establish -
statutory authorlty for its method of calculatmg sliding-scale royalties.
Sun correctly notes that the issue of assessing royaltles on that portion
of the oil sold, rather than the total productlon, is well settled and
cites Federal court and Board cases in support of this limitation. Sun
contends that the Acting Director erred when finding the manner of
determining the royalty rate set out in his decision does not impose a
royalty on exempt lease fuel and conflicts with MMS regulations.

According to Sun, the courts, this Board and MMS regulations and
forms construe the word “production” to include only royalty bearing
production, and the Director has misconstrued the plain meaning of
the MMS regulations. Sun contends that the MMS decision
“conveniently fails to discuss a single regulation that supports [its]
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newly devised methodology The Director instead purports to find
authority for his action in certain terms of the [lease] itself * * *”
(SOR at 14). Sun cites the Board’s holding in Amoco Production Co., 45
IBLA 16 (1980), in support of its contention that a provision of the
lease which purports to negate the express language of the Mineral
Leasing Act, as amended, and the oil and gas operating regulations is a
nullity. Sun further contends that the following portion of the Amoco
decision directly supports its contention:

Section 17 of the Mineral Leasing Act, as amended, 30 U.S.C. § 226(b) (1976), provides
that royalty due the United States shall be computed at the rate fixed in the lease on
the amount or value of production removed or sold from the lease. The words “removed
or sold from the lease” were added after the word “production” in the 1946 amendment
to the Act, August 8, 1946, 60 Stat. 951, giving thereby persuasive evidence that the
Congress intended to ensure that royalty would be due only on cil and gas removed from

the leasehold, not on the total oil and gas produced from the well. The operating
regulations in 30 CFR 221.44 specifically state this exception.

* * * £ * Tk : *

The Oil and Gas Operating Regulations in 30 CFR Part 221 were issued pursuant to
the authority granted the Secretary by the Mineral Leasing Act, 30 U.S.C. § 189 (1976).
The Secretary, therefore, must abide by and follow these regulations in administering oil
and gas leases issued under the Act. As above quoted, section.221.44 provides that gas
used for production purposes is excepted from royalty due the United States. We think it
is error by the Geological Survey in this instance to seek payment of royalty for such
gas, contrary to the statute and regulatlons, notWIthstandmg the language in section 5 of
the Unit Agreement.

45 IBLA at 20. Finally, Sun contends that the method of determining
the royalty rate is arbitrary and capricious. Sun advances three lines
of reasoning in support of this argument. The first is that, contrary to
the intent of the regulations, the method imposed penahzes operators
who must use lease fuel for product1on, because. this non-income
generating oil must be included in the calculation of the royalty rate.
According to Sun, this results in the lessee paying more royalty on less
profit than would be the case for an operator not having a lease-fuel-
consuming operation. The second is that MMS’ interpretation is
discriminatory because, under this interpretation, a lessee using lease
fuel is always subject to a higher royalty rate than one who does not.
The third is that when lease fuel volumes equal or exceed lease-sales
volumes a higher royalty rate would always be imposed, none of the
royalty bearing production would be subject to the lower rate, and the
objective of giving preferential treatment to matginally productive
leases would be vitiated.

The Department filed an answer to Sun’s SOR. MMS contends that
its method of royalty calculation complies with both the lease and the’
regulations. MMS states that:

Schedule D of the lease states that royalty will be calculated based on the average
production per well.” 30 C.F.R, § 206.104 (formerly set forth in similar form at 30 C.F.R.
§ 221.49) also states that sliding scale royalties “are based on the average daﬂy
production per well * * *. The average daily production per well for a lease is computed

on the basis of * *-*the gross production from the leasehold.” [Italics added.]
Additionally, 30 C.F.R. § 206.104(1)(2) states: “The average productlon per well per day is
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determined by dividing the. fotal production of the leasehold by * * * the number of
wells * * *.” See also 30-C.F.R. § 206.104(i)(1).

(Answer at 3). According to- MMS, use of qualifiers such as “‘gross’”’ and
“total” in the regulations cited above would be superfluous unless it
was possible to confuse gross or total production with “net” production;
i.e., production that has been reduced (netted) by some amount. It is
MMS’ position that the use of the qualifiers in the regulatory language
clearly refers to an amount that would include oil consumed on lease.

The answer also addresses Sun’s contention that Amoco Production
Co., supra, is applicable by noting that the Amoco case did not
interpret the sliding-scale royalty provision of a Federal oil and gas
lease. It further contends that its interpretation of the lease is
consistent with the Amoco decision, noting that, although total
production is used when determining the average daily production, the
. royalty amount is determined by applying the apphcable royalty to the
oil removed or sold from the lease. ‘

Citing Marathon Oil Co. v. Andrus, 452 F.Supp. 548 (D. Wyo. 1978)
(which had also been used as authority for Sun’s arguments), MMS
noted a statement made on page 551 of that opinion that:

Prior to the issuance of the NTL-4 Notice, the practice of the United States-
Department of the Interior had been that, in determining the amount of production to
which royalty rates will be applied, no royalty is payable on oil or gas unavoidably lost,

used in lease or producing operations on the leasehold premises, or beneficially used for-
purposes of production on the leasehold.

~

MMS argues that this quote makes it clear that “production’ includes
all of the oil produced and the royalty is collected only on that portion
of the production removed or sold from the lease.

In its final response to Sun’s arguments MMS states that its
application of the formula does not automatically impose a second-tier
royalty rate on any production legally subject to a royalty obligation,
and submits two examples of how the royalty would be calculated
using the formula each advances as being correct.

[1] The issue before us can be more readily understood when viewed
in the light of an example of the royalty calculations which would be
made using the method advanced by Sun and that advanced by MMS.
As a starting point we will set out the relevant text of 30 CFR 206.104
(1987),2 which was applicable.at the time of the production:

Royalty rates on oil; sliding- and step-scale leases (public land only).

Sliding- and step-scale royalties are based on the average daily production per well.
The Supervisor shall specify which wells on a leasehold are commercially productive,
including in that category all wells, whether produced or not, for which the annual value
of permissible production would be greater than the estimated reasonable annual lifting
cost, but only wells which yield a commercial volume of production during at least part
of the month shall be considered in ascertaining the average daily production per well.
The average daily production per well for a lease is computed on the basis of a'28-, 29-,

3 The regulations have been substantially amended. See 53 FR 1218 (Jan. 15, 1988),
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30-, or 31-day month (as the case may be), the number of wells on the leasehold counted
as producing, and the gross production from the leasehold.

The following assumptions will be made in this example: (1) the
month for which the royalty is to be calculated contains 30 days; (2)
the lease contains 10 wells; (3) the total production from the wells was
15,000 barrels (bbl) of oil; (4) 4,500 bbls of 6il were used on the lease ‘
and 5) the oil was sold at $20/bb1

We will now apply the regulation-to the assumptions, first using the
method urged by Sun, and then using the method urged by MMS:

Sun’s calculation:
1. Average daily production per. well:
(15,000 bbl — 4,500 bbD)
(30 days * 10 wells)
2. Royalty at the various rates: .

A. At the 12%% royalty rate:
20 bbl/day/well * 10 wells * 30 days 6, 000 bbl.
6,000 bbl * $20/bbl * 12%29% =$15,000.00

B. At the 14%:% royalty rate:
15 bbl/day/well * 10 wells * 30 days=4,500 bbl.
4,500 bbl * $20/bbl * 14%: % =§12,857.14

3. Total royalty due:
$15,000.00- 4 $12,857.14 = $2‘7 857.14
MMS’s calculatwn

=35 bbl/well/day

1. Average daily production per well:
15,000 bbl -
(30 days *10 wells)

2. Portion of oil consumed in production:

4,500 bbl
15,000 bbl
3. Royalty at the various rates:

A. At the 12Y2% royalty rate:
i) total production: :
20 bbl/day/well * 10 Wells *30 days— 6,000 bbl.
ii) production upon which royalty is assessed:
6,000 bbl — (6,000.* 30%) = 4,200 bbl
iii) royalty due: i
4,200 bbl * $20/bbl * 121/2% $10 500
B. At the 14279% royalty rate:
i) Total production:
30 bbl/day/well * 10 wells * 30 days = 9,000 bbl.
ii) production upon which royalty is assessed: -
9,000 bbl - (9,000 * 30%) = 6,300 bbl
iii) royalty due:
6,300 bbl * $20/bbl * 1424 % =-918,000
4. Total royalty due:

$10,500.00 + 18,000.00 = $28,500.

= 50 bbl/well/day

=30%
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As can be seen from the examples, the divergence of accounting
procedures comes from Sun’s deduction of the oil consumed on the
lease prior to calculating the average daily production from the lease
and MMS’ calculation of the average daily production based on total
production and subsequent pro-rata deduction of that portion
consumed to each barrel of oil subsequently sold or removed. Sun
argues that its method: recognizes that there should be no royalty
imposed on oil used on the lease and, therefore, the royalty calculation
should be made as if the 0il used on the lease had never been
produced. On the other hand, MMS argues the same amount of oil is
used to produce each barrel of oil subject to the 12-% percent royalty
as is used to produce the oil subject to the 14-% percent royalty, and
the pro-rata application of consumed oil recognizes this fact.-

Both sides have cited a number of cases in support of their respectlve
positions. However, we find none of these cases to be directly in point
regarding the accounting procedure to be used when applying a sliding-
scale or a step-scale royalty, when a portion of the oil produced: had
been used on the lease. To this extent this appears to be a case of first
impression.

As noted above, in Amoco supra, the Board stated that sectlon 17 of
the Mineral Leasing Act, as amended, 30 U.S.C. § 226(b) (1982), = .
provides that royalty due the United States shall be computed at the
rate fixed in the lease on the amount or value of production removed
or sold from the lease. Both accounting procedures satisfy this
requirement. The royalty i8 computed at the rate fixed in the lease,
and is assessed against the amount or value of the production removed
or sold from the lease. As can be seen from the examples; the amount .
of oil subject to a royalty is the same in each case (Sun: 6,000 bbl +
4,500 bbl = 10,500 bbl, and MMS: 4,200 bbl -+ 6,300 .bbl = 10,500 bbl).
Neither accounting method assesses a royalty on the oil consumed
during the process of production.

The initial question before us is whether a reasonable 1nterpretat10n
of the applicable regulations would allow the imposition of the MMS
accounting procedure when determining the royalty for the oil sold or
removed. Therefore, we will first examine the appropriate regulations
to determine if they contain language which would permlt the use of
the MMS accounting method.

The regulation at 30 CFR 206.104 states that shdmg—scale royalt1es

“are based on the average daily production per well * * *. The average
daily production per well for a lease is computed on the 'basis of * * *
the gross production from the leasehold.” MMS focuses on the term
“gross” with the conclusion that the average daily production
calculation should include oil used on the lease. The MMS s
interpretation also complies with 30 CFR 206.104(1)2), which states:
“The average production per well per day is determined by dividing
the total production of the leasehold by * * * the number of wells
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* * %7 See also 30 CFR 206.104(i)(1). The term “total production,” as .
-used in the regulations, can reasonably be interpreted to mean the
total production from the wells-before deducting the oil used on the
lease. Thus, the regulations are subject to the interpretation advanced
by MMS.

The August 13, 1987, decision is a statement of the Department’s
accounting policy applicable to calculating royalties due under the
regulation, and is within the language and purpose of the Act. It is, of
course, within the authority of the Department to interpret its own
regulations, and its interpretation should be given great deference.
Udall v. Tallman, 380 U.S. 1, 16 (1965). This being the case, the policy
of prorating oil used on the lease among the various applicable royalty
rates, as stated in the August 13, 1987, decision, is neither arbitrary
nor capricious; if applied to all lessees falling within this category.+

Throughout the briefs filed with this Board, Sun has couched the
August 13, 1987, MMS royalty-rate determination as “new
methodology.” At no place in the case file, the MMS decisions, or
pleadings MMS has filed with this Board is there any indication that
the methodology set out in the August 13, 1987, decision is an :
application of a longstanding accounting procedure. Rather, MMS
addresses the issue in terms of its authority to enforce a public right or
protect a public interest, which “is not ‘lost by acquiescence of its
officers or by their laches, neglect of duty, failure to act, or delays in
performance of their dutles Otay Mmzng Co., 62 IBLLA 166, 168 (1982)”
(Answer at 6).

We have no quarrel with the notion that MMS is not forever bound
by its prior interpretation of a statute or regulation, even though that
interpretation has been applied for a long time. If MMS determines
that a different construction should be given, it is within MMS’
prerogative to apply the new construction, so-long as it is “adequately
explicated.” See, e.g., NLRB v. Weingarten, Inc., 420 U.S. 251, 265-67
(1975); Brennan v. Gilles & Cotting, Inc., 504 F.2d 1255, 1264-66 (4th
Cir. 1974). Our inquiry does not end here, however. -

When MMS finds that a prlor interpretation-of its regulations was
based upon a mistake of law it is entitled to retroactively correct that
interpretation. However, it must clearly set forth and identify the
‘mistake of law in sufficient detail to show that the departure from the
prior administrative position is not arbitrary or capricious. See, e.g.,
Squaw Transit Co. v. United States, 574 F.2d 492 (10th Cir. 1978); FTC -
v. Crowther, 430 F.2d 510, 514 (D.C. Cir. 1970); Issac & Katherine
Bonaparte v. Commissioner of Indian Affairs, 9 IBIA 115, 122 (1981).
When MMS departs from a prior administrative position and seeks to-
apply its new position rectoactively, it is not enough to state that it has
the right to.do so. A mere showing that the new interpretation is -
within the meaning of the law is not sufficient to meet that burden of

+ A parallel is suggested. The step-scale royalty is similar to the graduated-scale income tax, and the IRS approach
to the deduction of business expenses is similar to the Sun royalty approach. If the IRS adopted the MMS approach,
taxpayers now deducting business expense would be subject to increased tax liability. -
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clearly setting forth and identifying the mistake of law. If the prior
interpretation is also within the meaning of the laW no mistake is
established.® ~

We will examine the approprlate regulations to determme if the
regulatory language would also permit the use of the accounting
method applied by Sun. As previously noted, 30 CFR 206.104 states
that sliding-scale royalties “are based on the average daily production
per well * * *. The average daily production per well for a lease is *
computed on the basis of * * -* the gross production from the
leasehold.” Sun’s interpretation focuses on the phrase “from the
leasehold,” which Sun interprets to mean removed or sold. Under this
interpretation, the term “gross” would be synonymous with the term
“sum of” and refer to all producing wells. Likewise, the term “total
production” in the phrase “average production per well per day is
determined by dividing the total production of the leasehold by * * *

“the number of wells * * *”” in 30 CFR 206.104(1)(2) can be interpreted
to mean the total production subject to a royalty: Thus, these
regulations are also subject to the interpretation advanced by Sun.

Sun’s interpretation conforms with the Geological Survey
Conservation Division Manual (GS Manual). Part 647 of the GS
Manual addresses issues.-of accounting. Chapter 138 of that part is
entitled “Variable Royalty Rate and Well Count.” Part 647, Chapter
13.3 provides: “In calculating a royalty rate, production and sales are
generally considered to be the same thing, with the sales figures bemg
used to calculate all royalty rates even though the word “production”
may be used in this chapter.”s GS Manual, Part 647.13.3A (Release No.
26, July 5, 1974). When Part 647.13.3A is applied, the oil used on the
lease is not sold, it need not be reported, and the accounting method
advanced by Sun is clearly applicable. -

After examining the provisions of Part 647.18 of the GS Manual,
which was specifically written to provide “guidance and procedures for
reviewing variable royalty rate * * . * leases to ensure that royalties
are properly computed,”? it is our opinion that the GS Manual clearly
“specified that a particular method of valuation adopted by a lessee
[i.e., Sun]is adequate.” Supron Energy Corp., 46 IBLA 181, 191 (1980),
appeal filed sub nom. Supron Energy Corp. v. Hodel, Civ No. 80-0463 JB
(D.N.M., June 18, 1980). There is also no question that Survey was
applying this interpretation before, during, and after the period in -
question. When the lease was renewed, Schedule D (quoted above)

5 When the decision fails to clearly set forth and identify the mistake of law in sufficient detail, it is proper for this
Board to assume that the prior practice was also within the ambit of the statutes and regulations. All else appearing
regular, administrative officials are presumed to have properly dlscharged their duties. H.S. Rademacher, 58 IBLA 152,
88 LD, 873 (1981), and cases cited therein.

8 The use of the term “‘production” in Chapter 13 parallels the l;anguage f'ound in 43 CFR 221.49 (7 FR 4132 (June 2,
1942)). This statement is thus an interpretation of that regulation.

7 G8 Manual, sec. 647.13.1. .
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became applicable as provided by Exhlblt 3, Part 647.13.2G, of the GS
Manual.

We now will consider whether Sun had relied upon MMS’ acceptance
of the accounting procedure used by Sun when calculating the royalty
due on the o0il production removed or sold from the lease. Sun
calculated the royalty due on the basis set forth in the example above
during the entire period in question, and states that it did so in
reliance upon its belief that the Department had accepted Sun’s
method. of calculating royalties in the 1970 and 1979 correspondence.

' On February 4, 1970, the Regional Oil and Gas Supervisor for the
Pacific Region of the Geological Survey (Survey) wrote the Accounting
Supervisor of Sun in Tulsa concerning Sun’s January 1969 Report of
Sales and Royalty for this lease. At the time Survey’s figures for the
amount subject to royalty were lower than Sun’s:

We began making inquiries into the matter, and through a phone call to your Mr. J. T.
Gibson we learned that this oil (Code 50) was used on the lease. We contacted Mr. J. R.
Hinkle, District Engineer in your Newhall California, office, and by letter of September
26 he informed us that the 011 was “consumed in firing the lease heater treater facﬂltles

only.”
Early in October our Dlstrlct Engmeer visited the Maxwell lease and confirmed that -
the oil was used on the lease for “royalty free” purposes. After obtaining all the facts, we
realized that Sun-DX had paid royalty on lease oil for which royalty was not required.

* * * * * * *

Although your oil purchase statements continue to show Code 50 entries; we have not
included them in our royalty calculations since we began to take our royalty in kind. In
this regard, we suggest that you discontinue showing these items on your o0il purchase
statements. Since the oil is used on the lease and is not subject to royalty, you do not need
to réport-the oil. If convenient, please make the change effective with your January 197 0
statement. {Italics added.]

This letter confirms the Department’s acceptance of the
interpretation advanced by Sun, as it would be necessary to report the
quantity of oil used on the lease under the interpretation set out in the
August 13, 1987, decision. We believe that this correspondence and
Sun’s subsequent royalty reports, which conformed with the described
procedure, are ample evidence that Sun relied upon the assurances
that the oil should be accounted for in the ‘manner outlined in the GS
Manual. Indeed, there is nothing in the record reflecting any -
reservation about the aspect of Sun’s royalty accounting now in
question until the California audit.

MMS argues that the United States is not estopped from assertmg
prerogatives granted by regulatory authority. However, this is not a
matter of estoppel. Rather, MMS has stated a new policy, which
amended the Department’s previous policy regarding the accounting..
procedure to be used for calculating a sliding-scale or step-scale royalty
when a portion of the production is used on the lease. Having
determined that both accounting procedures are within the scope of
the regulation, we must now determine whether the accounting
procedure set out in the August 13, 1987, decision can be retroactively
applied to the oil produced during the audit period.
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This case, like all cases of first impression, has a retroactive effect.
See S.E.C. v. Chenery Corp., 332 U.S. 194, 203 (1947). In Runnells v.
Andrus, 484 F.Supp. 1234 (D.C. Utah 1980), the court addressed
whether an interpretive ruling by the Department would be given.
retroactive effect, and applied the balancing. test set out in Retail,
Wholesale & Department Store Union v. NLRB, 466 F.2d 380, 390 (D.C.
Cir. 1972). We believe that the application of this test weighs in favor
of Sun. There is no question that when MMS adopted the new
accounting procedure in its decision, that decision was an abrupt -
departure from a well-established practice, and not an attempt to fill a
void in an unsettled area of the law. The facts clearly demonstrate that
Sun relied upon the prior:interpretation during the entire audit period.
The newly adopted accounting procedure clearly imposes an additional
royalty burden on Sun. In Runnells, the court found that the prejudice
to the plaintiffs substantially outweighed the