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PREFACE .

This volume of Decisions of the Department of the Interior covers
the period from January 1, 1978 to December 81, 1978. It includes the
most important administrative decisions and legal opinions that were
rendered by officials of the Department during the period.

The Honorable Cecil D. Andrus, served as Secretary of the Interior
during the period covered by this volume; Mr. James A. Joseph,
served as Under Secretary; Ms. Joan Davenport, Messrs. Robert
Herbst, Guy Martin, Larry Melerotto, Forrest Girard served as As-
sistant Secretaries of the Interior; Mr. Leo Krulitz, served as Solici-
tor. Mr. David B. Graham served as Director, Office of Hearings and
Appeals.

This volume will be cited within the Department of the Interior

as “85 L.D.” '

Secretory of the Interior.
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ERRATA:

Page 60—Right col., par. 2, line 9 correct to-read: 771 BCA par. 12,298.
Page 161—Title of Decision and running headings for pp. 161 through 165, cor-

rect to read: Island Creek Coal Co.

Page 190—Left col, pat. b, line 2, corréet 90 Stat. 2279 to read: 90 Stat. 2779,

Page 255—TFootnote 2, Hine 3 correct to read: 1914, 38 Stat. 686}

Page 25T—Footnote 5, line 1, correct to read: See 89 Stat. 1049 (Dec. 27, 1975).

Page 269—Footnote 41, last line, corréet to read: discussed at p. 270, infra.

Page 272—-Fo0thote 50, line 12, correct to r'ead : 856 F. Supp. 148, 151 (D.C. Ha,
1978) '

~ Footnote 51, line 3, correct toread: Hawau 1.9’73)

Page 318—Tootnote 48A, line 17, correct to read: 411 U.8. 917 (1973) McDade
v. Morton, 353

Page 418—TLeft col., hne 7, correct to read: 30 U.8.C. 226(c) (1970).

Page 429—Footnote 6, hne 2 correct to read: Trust Inc 544 T. 24 1067 (10th~
Cir, 1976) ~
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CUMULATIVE INDEX TO SUITS FOR JUDICIAL REVIEW
OF DEPARTMENTAL DECISIONS PUBLISHED -
IN INTERIOR DECISIONS :

The table below sets out in alphabetical order, arranged according
to the last name of the first party named in the Department’s decision,
all the departmental decisions published in the Interior Decisions,
beginning with volume 61, judicial review of which was sought by one
of the parties concerned. The name of the action is listed as it appears
on the court docket in each court. Where the decision of the court has
been published, the citation is given, if not, the docket number and
date of final action taken by the court is set out. If the court issued an
opinion in a nonreported case, that fact is indicated; otherwise no
opinion was written. Unless otherwise indicated, all suits were com-
menced in the United States District Court for the District of Colum-
bia and, if appealed, were appealed to the United States’ Court of
Appea,ls for the Distriet of Columbia Circuit. Finally, if judicial re-
view resulted in a further departmental decision, the departmental de-
cision is cited. Actions shown are those taken prior to the end of the
year covered by this volume. :

Adler Construction Co., 67 1.D. 21 (1960) (Reconsiderzitioﬁ)

Adler Construction Co. v. U.8., Cong., 10-60. Dismissed, 423 . 2d 1362
(1970) ; rehearing denied, July 15, 1970; cert. denied, 400 U.S. 993 (1970) ;
rehearing denied, 401 U.S. 949 (1971).

Adler Oonstruction Co. v. U.8., Cong. 5-70. Trial Commr’s. report accepting
& approving the stipulated agreement ﬁIed Sept. 11, 1972,

Estate of John.J. Akers,1TBIA 8; 77 L.D. 268 (1970)

Dolly Cusker Akers v. The Dept. of the Interior, Civil No. 907, D. Mont.
Judgment for defendant, Sept. 17, 1971; order staying execution of judgment
for 80 days issued Oct. 15, 1971; appeal dismissed for lack of prosecution,
May 3, 1972; appeal reinstated, June 29, 1972; aff’d., 499 ¥, 24 44 (9th Cir.
1974).

State of Alaska, Andrew Kalerak, Jr., 73 LD, 1 (1966)
Andrew J. Kaolerak, Jr., et al. v. Stewart L. Udall, Civil No. A-85-66, D.
Alas. Judgment for plaintiff, Oct. 20, 1966; revd 396 F. 2d 746 (9th Cir.
1968) ; cert. den., 393 U.S. 1118 (1969)

XX
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Appeals of the State of Alaska & Seldovia Native Assoc., Inc., 2

ANCAB 1,84 LD, 349 (1977)

Theodore A. Richards & Judith Miller v. The Secretary of the Interior &
Seldovia Nuative Assoc., Inc., Civil No. AT8-170-CLV, D. Alas. Suit pending.

Georgé 8. Rhyneer, Walter M. Johnson, David Vanderbrink, Vivian Mac-
Innes, Bruce McAllister & Alan V. Hanson v. Cecil Andrus, Secretary of the
Interior, Seldovie Native Assoc.; Inc., Cook Inlet Region, Inc., Robert
Leresche, Comm'r. of Natural Resources of the State of Alaska, Civil No, AT8-

240 CIV, D. Alas. Suit pending.

AZZzed Oontmotors, Ine., 68 1.D. 145 (1961)
Allied Coniractors, Inc. v. U.8., Ct. Cl No 163-64. Stlpulatlon of settle-
ment filed Mar. 3, 1967; complomlsed

American Coal Co., 84 1.D. 394 (1977)

American Coal Co., v. Department of tlie Interior, No. 77~1604 United
States Ct. of Appeals, 10th Cir. Dismissed on motion of Petitioner, Nov. 23

1977,

Armeo Steel O’owp . 84 1.D. 454 (1977)
United Mine Worker of Americe v. Cecil D. Andrus, No. 771839, United

States Ct. of Appeals, D.C. Cir. Suit pending.
Leslie N. Baker, et al., A-28454 (Oct. 26, 1960). On reconmderatlou
Autrice C. OOpeZamZ 69 ID 1 (1962)

Autrice O'opeland Freemtm v. Stewert L. Udall, (}1v11 No. 1578, D Ariz.
Judgment for defendant, Sept. 3, 1963 (opinion) ; Afr'd.; 836 F. 2d 706 (9th -

Cir. 1964) ; no petition.

Phil Baker, 84 LD. 877 (1977)
Phil Baker v. Department. of the Inierior, No 77-1973, Uluted States Ct. of
Appeals, D. C. Cir. Aff'd. in part & rev’d. in part; Nov, 29, 1978,

Maw Barash, The Texas Oo.,83 1.D. 51 (1956)
Max Barash v. Douglas M cKay, 01\711 No, 939-56. J udgment for 'deféndant,
June 13, 1957; rev'd. & remanded, 256 F. 2d 714. (1938) ; jndgment for plain-
tiff, Dec. 18, 1958. Supplemental decision, 66 I.D. 11 (1959) ; no petition.
Barnard-Curtiss Co., 64 1.D. 312 (1957) ; 65 T.D. 49 (1958)
‘Barnard-Curtiss Co. v. U.8, Ct. Cl No. 491-59. Judgment for plalntlff 301
T, 2d 909 (1962).
Lugenia Bate, 69 1.D. 230 (1962)

. Katherine 8. Foster & Brook H. Dunc«m, II v. Stewart L. Udall Civil No.
5258, D. N.M. Judgment for defendant Jan. 8, 1964 ; rev’d., 355 F. 24 828 (10th

" Cir. 1964) ; no petition. o 4 A
Robert L. Beery, et al., 25 TBLA 287; 83 1.D. 249 (1976)

J. A, Steele, et al. v. Thomas 8. Kieppe in his capacity as Secretary of the
Interior, & U.8., Civil No. C76-1840, N.D, Cal, AfP’d., June 27, 1978 ; no appeal.
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Sam Bergesen, 62 LD. 295 (1955)
Reconsideration denied, IBCA-11 (Dee. 19, 1955)

Sam Bergesen v. U.8., Civil No. 2044, D. Wash. Complaint dismissed Mar.
v 11, 1958; no appeal. v
Bishop Coal Company, 82 1.D. 553 (1975)
William Bennett, Poul F. Goad & United Mine Workers v. Thomas 8.
Kleppe, Secretary of the Interior, No. 7T5-2158, United States Ct of Appeals,
D.C. Cir. Suit pending,
BLM-A-045569,70 1D, 231 (1963)

New York State Natural Gas Corp. v. Stewart L. Udall, Civil No. 2109-63.

Oonsolidated Gas Supply Corp. v. Stewart L. Udall, et al., Civil No. 2109-63.
Judgment for defendant, Sept. 20, 1965 ; Per curiam deelswn, aff’d., Apr, 28,
1966 ; no petition.

Melvin A. Brown, 69 1.D. 131 (1962)
' Melvin' A. Brown v. Stewert L. Udall, Civil No. 38352-62, Judgment for de-
fendant, Sept. 17, 1963 ; rev’d., 835 F. 24 706 (1964) ; no petition. -

RB. 0. Buch, 75 TD. 140 (1968)

R. 0. Buch v. Stewart L. Udall, Civil No. 88-1358-PH, G.D. Cal. Judgment
for plaintiff, 298 F. Supp. 381 (1969) ; rev'd, 449 F. 2d 600 (Sth Cir, 1971) ;
Judgment for defendant, Mar. 10, 1972,

The California Co., 66 1.D. 54 (1959)
The California Co. v. Stewart L. Udall, Civil No. 98¢-59. Judgment for de-
fendant, 187 F. Supp. 445 (1960) ; aff’d., 296 I, 2d 384 (1961).

In the Matter of Cameron Parish, Lowisiana, Cameron Parish Police
Jury & Cameron Parish School Board, Juie 3, 1968, a,ppealed_ by
Secretary July 5, 1968, 75 1.D. 289 (1968) '

Cameron Parish Police Jury v. Stewart L, Udall, et al., Civil No. 14-206,

W.D. La. Judgment for plaintiff, 802 F. Supp. 689 (1969) ; order vacating
prior order issued Nov. 5, 1969,

~James W. Oomoh, et al., 84 1.D. 176 (1977)

Mark B. Ringstad, William I. Weuguman, William N. Allen III, Nils
Broeastad, BElmer Price, Dan Ramras, & Kenneth L. Rankin v. U.S., Secretary
of the Interior, & The Arctic Slope Regional Oorp., Civil No. A78-32-Civ, D
Alas. Suit pending.

‘Oanteaﬂbury Coal C’o. 83 ID. 325-,(1976)

Canterbury Coal Co. v. Thomas S. Kleppe, No. 76-2323. United States Ct of
Appeals, 3d Clr Aff’d, per cur1am, J une 15, 1977

Carbon Fuel 0o.,83 1.D. 89 (1976)

United Mine Workers of America v. Thomas 8. Kleppe, No, 76-1208, United
States Ct. of Appeals, D.C. Cir. Suit pending.
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Carson Construction Co., 62 1.D. 422 (1955) _
Carson Construction Co. v. U.8.; Ct. CL No. 487-59. Judgment for plaintiff,
Dec. 14, 1961 ; no appeal. .

Chargeability of Acreage Embraced in Oil and Gas Lease Offers, T1
1.D. 337 (1964), Shell 0l Co., A-30575 (Oct. 31,1966)

Shell 0il Co. v. Udall, Civil No. 216-67. St1pu1at10n of dismigsal filed:
Aug. 19, 1968,
Chemi- 0025@ Perlite Corp. v, Arthur O. W. Bowen, 72 1.D. 403 (1965)

Bowen v. Chemi-Cote Perlite, No. 2 CA-Civ. 248, Ariz. Ct. App. Decision
against the Dept. by the lower court aff’d., 423 P. 2d 104 (1967) ; rev'd., 432
. P.2d 435 (1967).. .

Stephen H. Clarkson, 72 1LD. 138 (1965)

Stephen H. Clarkson v. U.S., Cong. Ref. 5-68 Trial Commr’s. report adverse
to U.8. issued Dec. 16, 1970 ; Chief Commyr’s. report concurring with the Trial
Commr’s. report issued Apr. 18, 1971. 85 Stat. 331, Aug. 11, 1971, enacted
accepting the Chief Commzr’s. report.

Appeal of COAC, Inc., 81 LD, 700 (1974)
COAQC, Inc. v. U.8.,, Ct. CL No. 395-75. Suit pending,

Mrs. Honmah Cohen, 70 1.D. 188 (1963)
Hannah aond Abram Cohen v. U.8., Civil No. 3158, D. R. I. Compromised..

Barney R. Colson, 70 1.D. 409 (1963)

Barney R. Colson, et al. v. Stewart L. Udaell, Civil No. 83-26-Civ.-Oc, M.D..
Fla. Dismissed with prejudice, 278 F. Supp. 826 (1968) ; aff’d., 428 F. 24 1046
(5th Cir. 1970) ; cert. denied, 401 U.S. 911 (1971).

Columbian Carbon Co., Merwin E. Liss, 63 1.D. 166 (1956)

Merwin B, Liss v. Fred A. Seaton, Civil No. 3233-56. Judgment for defend~
ant, Jan. 9, 1958; appeal dismissed for want of prosecution, Sept. 18, 1958,
D.C. Cir. No. 14,647.

Appeal by the Confederated Salish & Kootenai Tribes o f the Flathead
Reservation, in the Matter of the Enrollment of Mrs. Elverna Y.
Olwirmont Baciarelli, 77 1D, 116 (1970)

k Elerna Yevonne Cloirmont Baciarelli v. Rogers O. B. Morton, Civil No.

C-70-2200-8C, D. Cal. Judgment for defendant, Aug. 27, 1971; aff’d., 481
F. 2d 610 (9th Cir. 1978) ; no petition.

Appeal of Continental Oil Co., 68 1.D. 837 (1961)

Continental Oil Co. v. Stewart L. Udall, et al., Civﬂ No. 866-62. Judg-
ment for defendant, Apr. 29, 1966; aff'd., Feb. 10, 1967; ceri. den., 389
U.8. 839 (1967).
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Estate of Hubert Franklin Cook, 5 IBIA 42; 83 1.D. 75 (1976)

Leroy V. & Roy H. Johnson, Marlene Johnson Ezendine & Ruth Johhson
Jones v. Thomas 8. Kleppe, Secretary of the Interior, Civil No. CIV-76~
0362-E, W.D. Okla. Suit pendmg

Autrice O. C’opeland
See Leslie N, Baker ¢t al.

E. L. Cord, Donald E. Wheeler, Edward D. Neuhoff, 80 LD. 301
(1973)

Bdwerd D. Neuhoff & B. L. Cord v. Rogers C. B. Morion, Secretary of
the Interior, Civil No. R-2921, D. Nev. Dismissed, Sept. 12, 1975 (opinion) ;
aff’d., July 17, 1978 ; no petition.

Appeal of Cosmo Construction Co., 13 1.D. 229 (1966)

Cosmo Construction Co., et al. v. U.8., Ct. CL 119-68. Ct. opinion setting
case for trial on the merits issued Mar. 19, 1971,

Cowin & Co. Ine.,83 1D, 409 (1976)

United Mine Workers of Americe v. Thomas 8. Kleppe, No. 76-1980,
United States Ot. of Appeals, D. G Cir. Suit pending.

Estate of Jonah COrosby (Deceased Wisconsin Wmnebago Un-
allotted), 81 1.D. 279 (1974)

Rovert Price v. Rogers O. B. Morton, Individually & in his oficial ca-
pacity as Secretary of the Interior & his successors in office, et al.,, Civil
No. 74-(~189, D. Neb. Remanded to the Seeretary for further administra-
tive action, Dec. 16, 1975.

John O. dedArmas, Jr., P. A. McKenna, 63 1.D. 82 (19.)6)

Patnck A. McKemne v, Clarence A. Davis, Civil No. 2125-56. Judgment
for defendant, June 20, 1957; aff’d., 259 F., 2d 780 (1958) ; cert. denied,
358 U.S. 835 (1958).

The Dredge Corp., 64 LD, 368 (1957) ; 65 1.D. 836 (1958)

.- The Dredge Corp. v. J. Russell Penny, Civil No. 475, D, Nev. Judgment
for defendant, Sept. 9, 1964; aff’d., 362 ¥, 2d 889 (9th Cir. 1966); no
petition. See also, Dredge Co. v. Husite Co., 369 P. 2d 676 (1962) ; cert.
den., 371 U.S. 821 (1962).

Eastern, Associated Coal Corp., 82 LD, 22 (1975)

International Union of United Mine Workers of America v. Rogers (. B.
Morton, Secretary of the Interior, No. 75-1107, United States Ct. of Appeals.
D.C. Cir. Dismissed by stipulation, Oct. 29, 1975.

Eastern Associated Coal Corp., 82 1.D. 311 (1975)

United Mine Workers of America v. Interior Board of Mine Operations
Appeals, No. 75-1727, United States Ct. of Appeals DO Cir. Petition for
Review Wlthdrawn, July 28, 1975
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Eastern Associated Coal Corp., 82 1D. 506 (1975), Reconsideration,
83 LD. 425 (1976), Af*d. en banc, 83 L. 695 (1976), 7 TBMA
152 (1976)

United Mine Workers of America v. Cecil D. Andrus, No. T7-1090,
United States Ct. of Appeals, D.C. Cir. Voluntary dismissal, Apr. 4, 1977.

Appeal of Eklutna, Inc., 1 ANCAB 165; 83 LD. 500 (1976)
State of Alaska v. Ala,ska Native Olazzms Appea,l Board, et al., Civil No.
A76-236, D. Alas. Suit pending,
Dawid H. Evans v. Ralph 0. Little, A-31044 (Apr. 10, 1970) 1IBLA
269; 78 1.D. 47 (1971)

David H. Bvans v. Rogers C. B. Morton, Civil No, 1-71~41, D. Idaho.
Order granting motion of Ralph C. Little for leave to intervene as a party
defendant issued June 5, 1972. Judgment for defendants, July 27, 1973;
Aff’d., Mar. 12, 1975; no peutlon

John J. Farrelly, et al., 62 1.D.1 (1955)

John J. Parrelly & The Fifty-One Oil Co. v. Douglas McKay, Civil No.

3037-55. Judgment for plaintiff, Oct. 11, 1955, no appeal,
Foote Mineral Co.,34 TBLA 285; 85 I.D. 171 (1978)

Foote Mineral Co. v. Cecil D. Andrus, Individ. & as Secretary of the In-
terior, H. William Menord, Individ. & as Director, Geological Survey, &
Murrey T. Smith, Indivd. & as Area Mining Supervisor, Geological Survey,
Civil No. LV-78-141 RDF, D. Nev. Suit pending.

7. J ack Foster,75 1.D. 81 (1968)

Gladys H. Foéter, Egecutriz of the estate of T. Jack Foster v. Stewart L.
Udall, Boyd L. Rasmussen, Civil No 7611, D. N.M, Judgment for plamtlff

June 2, 1969 ; no appeal:

Franco Western Oil Co., et al., 65 1.D. 816,427 (1958)

Raymond J. Honsen v. Fred A. Seaton, Civil No. 2810—59 Judgment for
plaintiff, Aug. 2, 1960 (opinion) ; no appeal

(1S’e§ Saferik v. Udall, 304 F. 2d 944 (1962) H cert denied, 371 US 901
962).
Gabbs Ewplomtwn Co., 67 ID 160 (1960)

Gabbs Ezploration C’o. v. Stewart L. Udell, Civil No. 219-61. Judgment
for defendant, Dec. 1, 1961; aff’d., 315 F. 2d 37 (1963) ; cert den., 375 U.S.
) 822 (1963).
Estate of Temens (T@mens) Vivian Gardafee, 5 TBIA 113 83 1.D.
216 (1976)

Confederated Tribes & Bands of the Yakima Indian Nation v. Thomas 8.
Kleppe, Secretary of the Interior, & Eriwin Roy, Civil No. C-76-200, E.D.
‘Wash. Suit pending.

Stanley Garthofner, Duvall Bros., 67 1.D. 4 (1960)

Stanley Garthofner v. Stewart L. Udall, Civil No. 4191-60. Judgment for
plaintiff, Nov. 27, 1961 ; no appeal.

E'state of Gei-koun-mah (Bert), 82 1D, 408 (1975)

Juanite Geikaunmah Mammedaty & Imogene Geikouwmah Carter v. Rogers
O. B. Yorton, Secretary of the Interior, Civil No. CIV 75-1010~E, W.D, Okla.
Judgment for defendant, 412 ¥, Supp. 283 (1973) ; no appeal.
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General Ewvcavating Co., 67 1D, 844 (1960) -

General Bzxcavating Co.v. U.8., Ct. Cl. No. 170-62. Dismissed w1th prejudice
Deec. 16, 1968,

Nelson A. Gerttule, 64 ID 225 (1957 )

Nelson A. Gerttula v. Stewart L. Udall, -Civil No: 685-60. Judgment for
defendant, June 20, 1961; motion for rehearmg demed Aug. 3, 1961 aff’d.,
309 K. 2d 653 (1962) ; no petition,

Charles B. Gonsales, et al., Western. OZZ erlds Ine., et al., 69 LD 236
(1962) »
Pan: American Petrolezmi Oorzﬁ & OQharles B. Gonsales v. Stewart L. Udall,

ClV11 No. 52486, D. N.M. Judgment for defendnant June 4, 1964; afi’d., 352
. 24 32 (10th Cir. 1965) ; no petltlon . . .

Jomes C. Goodwin, 80 LD, T (1973) -

- -James C. Goodwin v. Dale R. Andrus, State Dir., Bureaw of Lond Man-
agement, Burton W. Bilcock, Dir., Bureew of Land- Management & -IBogers
C. B. Morton, Secretary of the Interior, Givil No. C-5105, D. Colo. stmlssed
Nov. 29, 1975 (oplmon) appeal dimissed, Mar. 9, 1976." .

Gqu Oil Oorp., 69 I.D. 30 (1962)

Southwestern Petroleum Corp.. .v. Stewart L. Udall lel No. 2209—62
Judgment for defendant, Oct 19, 1962 affd 325 F. 2d 633 (1963) ; no
petition.

Guthrie Electmoal Oonstmctzon, 62 I D 280 (1955) IBCA—QQ (Supp )
(Mar. 80, 1956)

Guihrie BElectrical Comstiuction 0o, v. U.S., Ct. CL No. 129-58." Stipula-
tlon of settlement filed Sept. 11, 1958, Compromlsed offer accepted and case
closed Oct. 10, 1958,

L. H. Hagood, et al., 65 ID 405 (1958)
‘Bdwin Stil, et ol. v. U.8, Civil No. 7897, D. Colo. Compromise accepted.

Baymond J. Homse%, et al., 67 1.D. 362 (1960)

Raymond J. H(MI,SG% et al. v. Stewart L. Udall C1v11 No. 3902 60 Judg-
ment for defendant, June 23 1961 ; affd 304 P 2d 944: (1962) ; cert den, )
371 U.8. 901 (1962).

Robert Schulein v. Stewart L. Udall, Civil No. 4131-60. Judgment for
defendant, June 28, 1961; aff'd., 304 F. 2d 944 (1962) ; no petition.

Billy K. Hatfield, et al. v. Southern Ohio Coal Co.,82 1.D, 289 (1975)

District 6 United Mine Workers of America, et-al.v. U.S. Dept. of Interior
Board of Mine Operations Appeals, No. 75-1704, U.S. Court of Appeals, D.C.
Cir. Board’s decision aff’d., 562 F. 2d 1260 (1977). ‘
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Jesse Higgins, Paul Gower & William Gipson v. Old Ben Codal Corp.,
81 I.D. 423 (1974)

Jesse Higgins, et al. v. Cecil D. Andrus, No. 77-1363, United Sfat'es Ct. of
Appeals, D.C. Cir. Dismissed for lack of jurisdiction, June 20, 1977.

Kenneth Holt, an individual, ete., 68 LD. 148 (1961)

Kenneth Holt, etc. v. U.8., Ct. CL No. 162-62. Stipulated judgment, July 2,
1965. '

Hope Natural Gas Co., 70 1.D. 228 (1963)

Hope Natural Gas Co. v. Stewart L. Udell, Civil No. 2132-63.

Consolidated Gas Supply Corp. v. Stewart L. Udall, et aZ Civil No. 2109-
63. Judgment for defendant. Sept. 20, 1965 Per curiam decision, aif’d.,
Apr. 28, 1966 ; no petition. -

Boyd L. Hulse v. William H. Griggs, 67 LD. 212 (1960)

William H. Griggs v. Michael T. Solan, Civil No. 3741. D. Idaho. Stipulation
" for dismissal filed May 15, 1962.

Idaho Desert Lond Entries—Indion Hill Group, T2 ID. 156
(1965), U.S. v. Ollie Mae Shearman, et al—Idaho Desert Land
Entries—Indion Hill Group,78 1.D. 886 ( 1966)

Wiallace Reed, et al v. Dept. of the Interior, et al, Civil No, 1-65-86,
D. Idaho, Order denying preliminary injunection, Sept. 3, 1965 dismissed,
Nov. 10, 1965; amended complaint filed, Sept. 11, 1967.

U.8. V. Raymond -T. Michener, et al.,, Civil No, 1-65-93, D. Idaho. Dis-
missed without prejudice, June 6, 1966.
U.8. v. Hood Corp., et al., Civil No. 1-67-97, 8.D. Idaho.

Civil Nos. 1-65-86 & 1-67-97 consolidated. Judgment adverse to U.S,,
July 10, 1970; reversed, 480 F. 2d 634 (9th Cir. 1973) ; cert. denied, 414
U.S. 1064 (1978). Dismissed with prejudice subject to the terms of the
stipulation, Aug. 30, 1976.

Appeal of Inter*Helo, Inc., TBCA~713-5-68 (Dec. 30; 1969), 82
LD. 591 (1975)

John Billmeyer, ete. v. U.S., Ct. CL No. 54—74 Remanded with instruc-
tions to admit evidence, May 30, 1975.

Interpretotion of the Submerged Lands Act, 11 1.D. 20 (1964) |

Floyd A. Wallis v. Stewart L. Udall, Civil No. 3089-63. Dismissed with
prejudice, Mar. 27, 1968.

C. J. Iverson, 82 1.D. 886 (1975)

C. J. Iverson v. Kent Frizeell, Acting Secretory of the Interior &
Dorothy D. Rupe, Civil No. 75-106-Blg, D. Mont. Stipulation for dis-
missal with prejudice, Sept. 10, 1976.
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7. A. Tertelmg & Sons, 64 I D. 466 (1957 )

J A. Terteling & Sons v. U8, Ct. ClI. No. 114—59 Judgment for defendant,
390 F. 2d 926 (1968) ; remaining aspeects compromised.

J. D. Armstrong Co., 63 1.D. 289 (1956)

J. D. Armstrong, Inc. v. U.S,, Ct. CL. No. 490—56 Plaintiff’s motmn to
dismiss. petltlon allowed, June 26, 1959.

M. @G. Johnson, 78 1LD. 107 (1971), U.S. v. Menzel G Jo?mson,
16 IBLA 234 (1974)

Menzel G. Johnson v. Rogers (. B. Morton, Secretary of the Interior,
et ¢l., Civil No. CN-1.V-158, RDF, D. Nev. Judgment for defendant, Oct. 18,
1977; appeal ﬁled Dec. 5, 1977,

Estate of San Piorre Kilkakhan (Sem E. Hill), 1 IBIA 299; 79
1.D. 583 (1972), 4 IBIA 242 (1975), 5 IBTA 12 (1976)

Christine Sem & Nancy Judge v. Thomas 8. Kleppe, Secretary of the
Interior, Civil No. O-76-14, I.D. Wash. Dismissed with prejudice.

Anguita L. K luenter, et ol., A-30483, Nov. 18,1965
See Bobby Lee Moors, et al. '

Leo J. Kottas, Earl Lutzenhiser,73 1.D. 123 (1966)

Barl M. Lutzenhiser and Leo J. Koitas v. Stewart L. Udall, et el., Civil
No. 1371, D. Mont. Judgment for defendant, June 7, 1968; aff’d., 432 F. 2d
328 (9th Cir. 1970) ; no petition.

Max L. Kmeger Vaughan B. C’onnellg/, 651.D.185 (1958)

Maz 1. Krueger v. Fred A. Seaton, ‘Civil No, 3106-58. Complaint dismissed
by plaintiff, June 22, 1959,

W. Dalton La Bue, Sr.,69 1.D. 120 (1962)
W. Dalton La Rde, Sr. v. Stewart L. Udali, Civil No. 2784-62. Judgment
for defendant, Mar. 6, 1963 ; aff’d., 824 F. 2d 428 (1963) ; cert. den., 376
U.8. 907 (1964).
L. B. Samford, Inc., 74 1.D. 86 (1967)
L. B. Samford, Inc. v. U.8., Ct. OL No. 393—67 Dlsmlssed 410 F, 24 782
(1969) ; no petition.
Charles Lewellen, 70 1.D. 475 (1963) .
Bernard BE. Darling v. Stewart Li. Udall, Civil No. 474-64. Judgment for
defendant, Oct. 5, 1964; appeal voluntarily dismissed, Mar. 26, 1965.
Administrative Appeal of Ruth Pinto Lewis v. Superiniendent of the
Eastern Navajo Agency, 4 IBIA 147; 82 I.D. 521 (1975)
Ruth Pinto Lewis, Individually & as the Administratriz of the Bstate of

Ignacio Pinto v. Thomas 8. Kleppe, Secretary of the Interior, & U.8., Civil
No. CIV-76-223 M, D. N.M. Judgment for plaintiff, July 21, 1977; no appeal.
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Mitton H. Lichtenwalner, et ol., 69 LD. T1. (1962) ,
- Kenneth McGahan v, Stewort L. Udall Civil No, A—21—G3 D. Alas D1s~
mlssed on merlts, Apr 24, 1964 st1pu1ated d1sm1ssa1 of appeal w1th preJudlce,
Oct. 5, 1964

Merwin E. Liss, et al., 70 LD. 231 (1963)

Hope Natw (2] Gas Co. v. StewartL Udall, Civil No 2132—63

CQonsolidated Gas Supply Corp. v. Stewart L. Udall, et al., Civil’ No 2109-
- 63, Judgment for defendant, Sept. 20, 1965 ; per curiani dec.; aff'd., Apr. 28,
1966 ; no petition.

Bess May Lutey, 76 LD. 37 (1969) -

Bess Moy Lutey, et al. v. Dept, of Agmcultwe BLM et al Cwﬂ No 1817
R D Mont Judgment for defendant Dec. 10 19703 no appeal ’

E’ng A. McKenna Ewecutriz, FEstate o f Pm,‘mcla A. M oK eqmw, 74 I D
. 133 (1967)

Mrs. Blgin A. McKenna as Ewcutmm of the Estate of Patmck A McKewna,
Deceased v. Udall, Civil No. 2001-67. Judgment for defendant I‘eh 14 1968
aft’d., 418 K. 2d 1171 (1969) ; no petition. ) w .

. Mrs. Blgin A. McKenne, Widow and Successor in Interest of Pairick A.
McKenno, Deceased v. Walter J. Hickel, Secretory of the Intemor, ei al
01v11 No. 2401, D. Ky. Dismissed with- prejuchce, May 11 1970, L

A a. McKmnon, 62 ID 164: (1955)

A. @. McKinnon v. U.8., Civil No, 9433 D. Ore. Judgment for pla1nt1ff
178 F. Supp 913 (1959) ; revid, 289 T 2d 908 (9th Cir. 1961)

Estate of Elizabeth C. Jemen ]![cilf[aster 5 IBIA 61 83 ID 145
(1976)

Roymond 0. McMaster v. U.S., Dept of the Interior, Secretory of the In-
terior & Bureau of Indmn Affmrs, wal No C76-129T, W.D. Wash. stmlssed
June 29, 1978

Wade MoNeil, et al., 64 I D, 423 (1907 )

Wade McNeil v. Fred A. Seafon, Civil No. 648-58. Judgment for defendant,
.- June 5, 1959 (opmlon) rev’d., 281F 2d 931 (1960) 1o petition.
Wade McNeil v. Albert K. Leonard, €t al., 01v11 No. 2226, D, ‘Mont. Dis-
missed, 199 F. Supp. 671 (1961) ; order, Apr. 16, 1962.

. Wade McNeil v. Stewart L. Udall, Civil No. 678-62. Judgment for defend-
ant, Dec. 13, 1963 (opinion) ; af’d., 340 F.'2d 801 (1964) cert, den 381 U.8.
904 (1965).

Marathon Oil Co., 81 LD, 447 (1974), Atlomtzc chﬁﬁeld Co., M ara-
thon 01l Oo., 81 I D. 457 (1974)

Marathon 0il ¢o. v. Rogms 0. B. Mor ton, Secretmy of the Intemor, et al.,
Civil No G T4-179, D Wyo. )
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Marathon 0il Co. v, Rogers 0 B Morton Secretary of the Interwr, et al
-Civil No. C 74-180, D. Wyo.

" Atlantic Rwhﬁeld Go ‘& Pasco, Ine.'v. Rogers C. B. Mort(m Secretary of
ihe Interwr, et al,, Civil No. C 74-181, D. Wyo.

ACthnS consohdated, judgment for plam’clﬁ 407 F Supp 1301 (1975) H
aff’d., 556 ¥. 2d 982 (10th Glr 19(7)
‘Salvatore U egna, Guardian, Ph@l@p 7. Garzgcm, 65 1.D. 33 (1958)

Ralvatore Megna, Guardion etc. v. Fred A. Seaton, Civil No. 468-58. Judg-
ment for plaintiff, Nov. 16, 1959 ; motion for reconsideration: demed Dec. 2,

1959 no appeal.
Prilip T. Garigan v. Stewart L. Udall, Civil No. 1577 ‘Tux., D. Ariz. Pre-

liminary injunction against defendant, July 27, 1966; supplemental dec.
. rendeled Sept 7, 1966 ; judgment for plamtlff May 16, 1967; no appeal.
Meva Corp., 76 1.D. 205 (1969)
Meva Corp. v. U.8., Ct. Cl. No, 492 69 Judgment for plalntlff 511 F. 24 548
(1975).
Dunccm Miller, Louise O'uaoza, 66 I D 388. (1959)
Louise ‘Cuceia and Shell Oil Co. v. Stewart L. Uduall, Civil No. 562-60.
‘Judgment for defendant, June 27, 1961; no appeal
Dumcan Miller, 70LD.1 (1963) '
Duncon Miller v. Stewart L. Udall, 01v11 \Io 931—63 Dlsmlssed for lack of
prosecutlon Apr. 21,1966 ; no appeal.
"Duncon M zller Séminel W. Mcl ntosh 711.D.121 (1964)
Samuel W. MoIntosh v. Stewars L. Udall Civil No 1522—64 Judgment for
defendant, June 29, 1965 no appeal. . . .
Duncan Miller, A-29231 (Feb. 5,1963)
See Lucﬂle S. West, Duncan Mlller, et al.
Durican Miller, A-30546 (Aug 10, 1966), A-30566 . (Aug 11, 1966),
and 73 LD, 211 (1966)

- Duncan Miller ¥, Udall, Civil No. 0—167—66 D Utah Dlsmlssed w1th preju-
dlce Apr. 17, 1967 ; no appeal.

Bobby Lee Moore, et al., 72 1.D. 505 (1965) A'ngmm L. Kluenter,
et al., A-30483. (Nov. 18 1965) _ .
Gary (}arson Lewms, eto et al..v. General Services Adrmmstratwn et al.,

Civil No. 8253 S.D. Cal. Judgment for defendant, Apr 12 1965 aff’d 377
F. 2d 499 (9th Cir. 1967) ; no pétition.

Henry 8. Morgan, et ol., 65 1.D. 369 (1958)

Henry S Morgan v. Stewart L Udail, 01v11 No 3248—59 Judgment for
defendant, Feb. 20, 1961 (opinion) ; aff’'d., 306 F. 24 799. (1962) ; cert. den.,
371 U.S. 941 (1962). R
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M orrison-Knudsen Co., Inc., 64 1.D. 185 (1957)

Morrison-Knudsen Co., Inc. v. U.8., Ct. CL No. 239-61. Remanded to Trial
Commr., 345 F. 2d 833 (1965) ; Commr’s. report. adverse to U.S. issued
June 20, 1967; Judgment for plamtlff 397 F. 2d 826 (1968) ; part remanded
to the Board of Contract Appeals; stlpulated dismissal on Oct 6 1969;
judgment for plaintiff, Feb. 17, 1970.

Glenn Munsey v. Smitty Baker Oan 00 Ralph Ba]ser, /S’mztty Baoker,
& P & P Cool Co., 84 1D, 336 (1977)

Glenn Munsey v. Cecil D. Andrus, No. 77-1619, United Sﬁates Ct. of Ap-
peals. D.C. Cir. Suit pendmg o

Nawajo Tribe of Indions v. State of Utah, 80 LD, 441 (1973)

. Navajo Tribe of Indians v. Rogers C. B. Morton, Secretary of the Interior,
Joan B, Thompson, Martin Ritvo & Frederick Fishinow, members of the
Board of Land Appeals, Dept. of the Interior, Civil No. C-308-73, D. Utah.
Dismissed with prejudice, Jan. 4, 1979,

Richard L. Oelschloeger, 67 1.D. 237 (1960)

'Richard L. OelschZaeger v. Stewart L. Udall, Civil No. 1481-80. Dismissed,
Nov. 15, 1963 ; case reinstated, Feb. 19, 1964; remanded, Apr. 4, 1967; rev'd.
& remanded with directions to enter judgment for appellant, 389 E. 2d 974
(1968) ; cert. den. 392 TU.S. 909 (1968). .

0il and Gas Leasing on Lands Withdrawn by Ewecut%e OTders for
Indian Purposes in Alaske, 70 1D, 166 (1963)

Mrs. Lowise A. Pease-v, StewartL Udall C1v11 No. 760—63 D. Alas. With-
drawn, Apr 18, 1963

Supemor ‘0it Co. v. Robert L Bennett C1V11 No A—17—63 D. Alas Dis-
missed, Apr. 28, 1963.

Native Village of Tyonek v. Robert L. Benmett Civil No. A-15-63, D..Alas.
Dismissed, Oct. 11, 1968. . . :

Mrs. Louise A. Pease v. Stewa/rt L. wall Civil No A—20—63 D. Alas. D1s-
misgsed, Oct. 29, 1963 (oral opinion) ; aff’d 332 F. 2(1 62 (9th Cir: 1964);
petition.

‘George L. Qucker'v. Steivart L. Udall, Civil No. A—39 63, D Alas Dis-

- missed without.prejudice, Mar. 2,.1964 ; no appeal. : o ENY

Ol Resources, Inc., 28 TBLA 394; 84 LD 91 (19'77)

0il Resources, Inc. v. Cecil D. Andrus, Secretafry of the Intemor,. Civil
No C~77—0147 D Utah Smt pendllg .

Old Ben Coal C’m"p 81 I D. 428 436 440 (1974)

Old Ben Coal Corp. v. Interion Board of Mine Operations Appeals,-et ul.,
Nos. 74-1654, 74-1655, 74-1656, United States Court of Appeals’ for the 7th
~Cir, Board’s demsmn aff’d June 13 1975 'reconswderatzon demed June 27,
" 1975. :

P
RN
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O1d Ben Codl Oo., 82 1.D. 355 (1975)

Um:téd Mine Workers of America v. U.8. Interior Board of Mine Operations
Appeals, No. 75-1852, United States Court of Appeals, D.C. Circuit. Vacated
& remanded with instructions to dismiss as moot, June 10, 1977.
01ld Ben Coal Co., 84 1.D, 459 (1977)
United Mine Workers of Amevica v. Cecil D. Andrus, No. T7-1840, United
States Ct. of Appeals, D.C, Cir. Suit pending,

Appeal of Ounalashka Corp., 1 ANCAB 104; 83 1.D. 475 (1976)

Ounealashka Corp., for & on behalf of its Shareholders v. Thomas 8. Kleppe,
“Secretary of Interior, & his successors & predecessors in office, et al., Civil
- No. AT6-241 CIV D. Alas Suit pendmg

Jack W. Parks v. L & M Coal Corp., 83 1.D. 710 (1976)

Juck W. Parks v. Thomas 8. Kleppe, No. 76-2052, United States Ct. of
Appeals, D.C. Cir. Voluntary dismissal, May 4, 1977
Paoul J arvis, Inc., 64 1.D. 285 (1957)
Paul Jarvis, Inc v. U.8., Ct. CL. No. 40-58. Stlpulated Judgment for plain-
tiff, Dec. 19, 1958.

Peter Kiewit Sons’ Co., 72 L. D 415 (1965)
- Peter met Sons’ O’o V US’ Ct OI 129 66 Judgment for plam’mﬁ:‘
May 24, 1968,

Curtis D. Peters, 80 1.D. 595 (1973)

_ Curtis D. Pgters v. U.8., Rogers. €. B. Morton, as Secretary of the Intemor,
- Civil No. 0-75-0201 RFP, N.D. Cal Judgn;lent Tfor defendant, Dec. 1, 1975;
no appeal.

City of Phoeniz v. Alwin B. Reefves, et al., 81 1.D. 65 (1974)

. AlWin B. Regves, Genevieve C. Rippey, Leroy Reeves & Thelma. Reeves as
heirs of A. H. Reeves, Deceased V. Rogers C. B.. Morton, Secretary of the
Interior, & The City of Phoem:v, @ municipal Oorp Civil No. 74117 PHX—
WEC, D. Ariz. Dismigsed with prejudice, Aug. 9, 1974 ; reconsideration den.,

. Sept. 24, 1974 no appeal

H arold Lcw?d Pierce, 69 1.D. 14 (1962)

Duncan Miller ¥. Stewart L. Udall, Civil No. 1851-62. Judgment for de-
fendant, Aug. 2, 1962; aff’d., 317 F. 2d 573 (1963) ; no pet.ltwn

Pocahontas Fuel Co.,83 1.D. 690 (1976) .

Howard Mullins v. Cecil D, Andrus, No. 77-1087, United States Ct, of
Appeals, D.C. Cir. Suit pendmg i

Pooahontas Fuel Oo., 84 LD. 489 (1977)

Pocohontas Fuel C'o Dw of O'onsolzdatwn Ooal C’o v, Ceczl D Andrus
No. 77-2239, United States Ot of Appeals 4th Cu' Suit pendmg
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Port Blakely Mill Co.,71 1.D.217 (1964)
Port Blakely Mill Co. v. U.8., Civil No. 6205, W.D. Wash. Dismissed with
prejudice, Dec. 7, 1964.

Estate of Jokn S. Ramsey (Wap Tose Note) (ZV ¢s Perce Allottee No.
863, Deceased), 81 1.D., 298 (1974)

Clare Ramsey Scott. v. U.8. & Rogers O. B. Morton, Secretary of the
Interior, et al., Civil No. 3-74-39, D. Idaho. Dismissed with prejudice, Aug.
11, 1975; no appeal ) ' ' '

Ray D. Bolander Co., 12 ID 449 (1965)

Ray D. Bolcmder Co. v, U8, Ct, ClL 51~66 Judvment for plaintiff, Dee. 13,
1968 ; subsequent Contract Officer’s -dec., Dee. 3, 1969 ; interim dec., Dec. 2,
1969; Order to Stay Proceedings until Mar. 31, 1970; dismissed with
prejudice, Aug. 3, 1970. .

Estate of Crawford J. Reed (Unallotted COrow No. 6412), 1 IBIA
326; 79 LD. 621 (1972)

George Reed, Sr. v. Rogers C. B. Morton, et al., Civil No. 1105 D Mont.
Dismissed, June 14, 1973 ; no appeal. .

Reliable Cool Corp., 1 IBMA 97; 79 1.D. 139 (1972)

Reliable Coal Corp. v. Rogers C. B. Morton, Secretary of the Interwr,
et al., No.-72-1477 United States-Court of Appeals, 4th Cir, Board’s decision
aff’d., 478 F. 2d 257 (4th Cir. 1973).

Republic Steel Corp., 82 LD. 607 (1975)

Republic Steel Corp. v. Interior Board of Mine Operations Appeals, No.
- 76-1041, United - States Ct. of Appeals, D.C. Cir. ‘Rev’d. & remanded,
Feb. 22, 1978.

Richfield Ol Corp., 62 LD. 269 (1955) -

Richfield Oil Corp. v. Fréed A. Seaton, Civil No. 3890—55 Dismissed with-
out prejudice, Mar. 6, 1958; no appeaL

Hugh 8. thte%, Thomas M. Bun'n, 72 I.D. 111 (1965) Beconsidera-
tion denied. by letter decision da,ted June 23,1967, by the Under
Secretary.

) Thomas M. Bunn v. Stewert L, Udall, ClVl]. No. -2615-65. Remanded,
June 28 1966

Estate of William Cecil Robedeaum, 1 IBIA 106, 78 1.D. 234
- (1971), 2 IBIA 33, 80.L.D. 390 (1973)
Oneta Lamb Robedeauwr, et al. v. Rogers O. B. Morion, (;1v1I No. 71646,
D. Okla. Dismigsed, Jan, 11, 1973

Houston Bus Hill v. Rogers O B Morton ClVﬂ No T2-376, W.D.. Okla.
- Judguent” for’ plamtlff Oct. 29, 1973; amended Judgment for plamtlff
Nov. 12, 1973 ; appeal dismissed, June 28, 1974.
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Houston Bus Hill & Thurman 8. Hurst v. Rogers C. B. Morton, Secretary
of ithe Inierior, Civil No. 73-528-B, WD OKla. Judgment for plam‘aff
Apr. 80, 1975 ; corrected judgment, May 2,-1975; per curiam dec:, vacated &
remanded, Oct. 2, 1975;. judgment for plaintiff, Dee..1, 1975.

Estate of Clark Joseph Robinson, T TBIA T4; 85 1D, 294 (1978)

Rene Robinson, by & thro‘ugh her Guordian Ad‘I/item, Nancy Clifford V.
Cecil Andrus, Secretary of the Interior; Gretchen Robinson, & Trizi Lynn
Robinson Haerris, Civil No. CIV-78-5097, D. S.D. Suit pending.

Rosebud, Coal Sales Co., 37 TRLA 251; 85 1D, 396 (1978)

Rosebud COoal Sales Co. v. Cecil D. Andrus, Secrefary of the Interior,
Frank - Gregg, Director, Bureau of Land Manegement, & Maria B. Bohl,
-Ohief, Land & Mining, Bureau of Land Management, Wyo., Civil No. C78~
261, D. Wyo. Suit pending.

Richard W. Rowe, Daniel Gaudiane, 82-1.D. 174 (1975)

Richard W. Rowe, Daniel Gdudiafne v. Stanley K. Hathdwa/y, in Ris
‘oficial capacity as Secretary of the Interior, Civil Ne. 75-1152. Judgment
“for-defendant, July 29, 1976. .

San Carlos Mineral Strip, 69 1.D. 195 (1962)

James Houston Bowman v. Stewart L. Udall, Civil No. 105-63. Judgment
for defendant, 24:0 F. Supp: 672 (1965) ; aff’d.,'sub nom. 8. Jack Ev,nton et al.
v. Stewait L. Udall 364 F. 2d 676 (1966) ; cert. demed 385 U.S. 878 (1966) H
supplemented by M—36767 Nov 1, 1967.

‘Seal ond, Co., 68 T.D. 94 (1961)
Seal & Co. v. Us, Ct..:(_Jl. 274-62. Judgment for plaintiff, Jan. 31, 1964;
10 appeal. ' '

Admmzstmtwe Appeal of S@sswns, Inc. (A Cdl. Corp.) v. Vyo'ld

. Olinger Ovrtner (Lessor), Lease No. PSL-33, Joseph Patrick
Patencio (Lessor), Lease No. PSL-36, Larry Olinger (Lessor),
Lease No, PSL-41, SIID 651. (1974)

Sessions, Inc v. Rogers. (. B. Morton, Secretary of the Interior, el aZ
401\711 No cy 74.—3589 LTL, C.D. Cal Dlsmlssed with prejudice, J: an 26 1976.

Sessions, Inc. v. Rogers C. B. Morton, Secretary of the.Inierior; et ol.,
Civil No. CV 74—3591 MML C.D. Cal. D1sm1ssed with prejudice, Jan. 26
1976.

R Sesswns, Inc V. Rogers O’ B. Morton Secmtary of the Intemor et al.,
Civil No. CV. 74-3590 FW, C.D: Cal. Dlsmlssed with prejudice, J an 26, 1976,

Steve Shapiro v. Bishop OOC&Z Co., 83 ID 59 (1976)

‘ sthop Coal Co. v. Thomas S. Kleppe, No "'6—1368 Unlted States Ct. of
" Appeéals, 4th Cir. Suit pendmg ‘

295-916—79——3
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Shell 0l Co., A-30575 (Oct. 31, 1966), Chargeability of Acreage
Embraced in 0d & Gas Lease Offers, TL 1.D. 337 (1964)
Shell 0il Oo. v. Udall, Civil No. 216-67. Stlpulated dismisgal Aug. 19,
1968.

Sinolair 0il & Gas Co.,75 LD. 155 (1968)

Sinclair Gil & Gas. Oo. v. Stewart L. Udall, Secretary of the Interior, et al.,
Civil No. 5277, D. Wyo. Judgment for defendant, sub nom. Atlentic Richfield
Co. v. Walter J. Hickel, 303 F. Supp. 724 (1969) ; aff’d., 432 F. 24 587 (10th

Cir. 1970) ; no petition.

 Oharles T. Sink, 82 1.D. 535 (1975)

Charles T. Sink v. Thomas 8. Kleppe, Secretary of the Interior—Mining
Enforcement & Safety Administration (MESAY), No. 75-1292; United States
Ct. of Appeals for the 4th Cir, Vaeated without prejudice to plaintiff’s rights,
529 F. 24 601 (4th Cir. 1975). :

Southem Pacific Co.,76 LD. 1 (1969)

Southern Pacific Co, v. Wa,lter J. Hickel, Secretary of the Interior, Civil
No. 8-1274, D. Cal. Judgment for defendant, Dec. 2, 1970 (opinion); no -

appeal.
Southern Pacific Co., Louzs G. Wedelcmd 7 71 D 177 (197 O) 20 IBLA
365 (1975)

George C. Laden, Louis Wedekind, Mrs. Vern Lear, Mrs.,Ajrda, Pritz, &
Helen Laden Wagner, heirs of George H. Wedekind, Decensed v. Rogers C. B.
Morton, et al., Civil No, R-2858, D. Nev. On June 20; 1974, remanded for
further agency proceedings as originally ordered in 77 LD, 177; Dist. Gt.
reserves jurisdietion; supplemental complaint filed, Aug, 1, 1975; Judgment
for defendant, Nov. 29, 1976 ; appeal filed Jan. 27, 1977.

Southfwest Welding & Manufacturing Dwzswn, Y uba Consolidated
Industries, Inc.,69 1.D. 173 (1962). '
Southwest Welding v. U.8., Civil No. 68~1658-GO C.D. Cal. Judgment for
plaintiff, Jan, 14, 1970 ; appeal dismissed, Apr. 6, 1970.
Southwestern Petrolewm Corp., et al., 71 TD. 206 (1964)

Southwestern Petrbleum Corp. v. Stewart L. Udall, ClVﬂ No. 5773, ‘D, N.M.
Judgment for defendant Mar 8,1965; aff'd., 361 F. 2d 650 (10th C1r 1966) ;

‘no petition.

Standard 0il Co.of Oalzforma, et al., 76 1.D. 271 (1969)

, Standard 0il Co. of California v. Walter J. Hmckel, et al., Civil No, A¥159~
69, D. Alas. Judgment for plaintiff, 317 F.-Supp. 1192(1970) ; aff'd., sub nom.
Standard 0il Co. of Cal. v. Rogers C. B. Morton, et al., 45OF 2d 493 (9th Cir.

1971) ; no petition.

Ltondard. 0il Co. of Tewas, 71 LD. 257 (1964)

C'ahforma 0il Co. v. Secretary of the Interior, Civil No 5729, D: N°'M.
Judgment for plaintiff, Jan. 21, 1965; no appeal. -



- SUITS FOR JUDICIAL REVIEW XXXV

James K. T'allman, 68 1.D. 256 (1961)

James K. Tallman, et al. v. Stewart L. Udall, Civil No; 1852-62. Judgment
for defendant, Nov. 1, 1962 (opinion) ; rev’d., 324 F. 2d 411.(1963) ; cert.
granted, 8376 U.S. 961 (1964) ; Dist. Ct. aff'd., 380 U.8. 1 (1965) ; rehearing
denied, 8380 U.S. 983 (1965).

Texaco, Inc., 75 LD. 8 (1968)

Texaco, Inc.,, & Corp, v. Secretary of the Interior, Civil No. 44668, Judg-
ment for plaintiff, 205 F. Supp. 1297 (1969) ; aif’d. in part & remanded, 437
¥. 24 636 (1970) ; aff’d. in part & remanded, July 19, 1972.

Texas Construction Co., 64 1.D. 97 (1957), Reconsideration denied,
IBCA-73 (June 18, 195T)

Texas Construction Co. v. U.8., Ct. CL No. 224-58. Stipulated judgmeut for
plaintiff, Dec, 14, 1961.

E'state of John Thomas, Deceased Cayuse Allottee No. 823 & Hstate of
Joseph Thomas, Deaeased Umatille Allottee No. 877, 64 I.D. 401
(1957)

Joe Hayes v. Fred A. Seaton, Secretary of the Interior, Civil No. 859-581.

' Judgment for defendant, Sept. 18, 1958; aff’d., 270 F. 2d 319 (1959) ; cert.
denied, 8364 U.S. 814 (1960); rehearing denied, 364 U.S, 906 (1960).

T hor-Westcliffe Development, Ine., 70 L.D.134 (1963)

Thor-Westcliffe Development, Inc. v. Stewart L. Udall, Civil No. 5343,
. D. N/M. DIsm1ssed withprejudice, June 25, 1968.

See also:

Thor-Westcliffe Development, Ine. ». Stewart L. Udall, et ‘al., Civil No.
2406-61. Judgment for defendant, Mar. 22 1962 ; aff’d., 314 F. 2d 257 (1963)J
cert. denied, 373 U.S, 951 (1963).

Richard K. Todd, et al., 68 LD. 201 (1961)

Bert F. Duesing v. Stewart L. Udall, Civil No: 290-62; Judgment for defend-
ant, July 17, 1962 (oral opinion) ; aff'd., 350 . 2d 748 (1965) ; cert. demed,
383 U.S. 912 (1966). : : e

Atwood, et-ql. v, Stewart L. Udall, Civil Nos. 293-62—299-62, incl. Judg-
ment for defendant Aug, 2, 1962; aff’d 350 I, 2d 748 (1965) no pet1t10n

_Appeal of Toke Oleaners, 81 1. D 258 (1974)

- Thom Properties, Inc., d/b/a Toke Cleaners & Laundef ers v. U.8: Depart-
- ment of the Interior, Bureau of Indian Affairs, Givil No. A3-74-99, D..N.D.
Stipulation for dismissal & order dismissing case, June 186, 1975. .

E smte of P/zz'ZZ@'p 17 ‘ooisgah, 4 TBIA 189; 82 1.D. 541 (1975)

‘Jonathan M orms & Velma Tomsgah v. Thomas 8. Kleppe, Secretary of the
Intemm Civil No. CIV-76-0087 r—D W.D. Olda Suit pending.
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Union Oil Co. Bid on Tract 228, Brazos Area, Tenas Offshore Sole,
75 1.D. 147 (1968),76 L.D. 69 (1969)

) The Superior Gil Co., et al. v. Stewart L. Udall, Civil No, 1521-68. Judg-
" ment for plaintiff, July 29, 1968, modified, July 31, 1968; aff’d., 409 F, 24
1115 (1969) ; dismissed as moot, June 4, 1969 ; no petition.

Union 04l Co. of California, Ramon P. Colvert, 65 1.D. 245 (1958)

TUnion 0il Co. of Californic v. Stewart L. Udall, Civil No. 3042-58. Judgment
for defendant, May 2, 1960 (opinion) ; aff'd., 289 F. 24 790 (1961) ; no petition.

Dnion Oil Co. of California, et al., 71 LD. 169 (1964), 72 1.D. 813
(1965)

Penelope Chase Brown, et al. v. Stewaert L. Udell, Civil No. 9202, D.
Colo. Judgment for plaintiff, 261 ¥. Supp. 954 (1966) ; aff’d., 408 F. 24 759
(10th Cir. 1969) ; cert. granted, 396 U.S. 817 (1969) ; rev’d. & remanded, 400
U.S. 48 (1970) ; remanded to Dist. Ct., Mar. 12, 1971 ; judgment for plaintiff,
370 F. Supp. 108 (1973) ; vacated & remanded, Sept. 22, 1975; petition for
rehearing en banc denied ; ceri. denied, June 21, 1976 ; remanded to the Dept.
for further proceedings, Jan. 17, 1977.

Equity Oil Oo. v. Stewart L. Udall, Civil No. 9462, D. Colo. Order to Close
‘Files and Stay Proceedings, Mar, 25, 1967.

Gabbs Baploration Co. v. Stewart L Udall, Civil No. 9464, D. Colo. Order to
Close Tiles and Stay Proceedings, Mar, 25, 1987.

Harlon H. Hugg, et al. v. Stewart L. Udell, Civil No, 9252, D. Colo. Order
to Close Files and Stay Proceedings, Mar. 25, 1967.

Barnette T. Napier, et al. v. Secretary of the Interior, Civil No., 8691,

D. Colo. Judgment for plaintiff, 261 F. Supp. 954 (1966) ; aff’d., 406 F. 2d

T59 (10th Cir. 1969) ; cert. granted, 396 U.8. 817 (1969) ; rev’d. & remanded,

400 U.8. 48 (1970) ; remanded to Dist. Ct., Mar. 12, 1971 ; judgment for plain-

~ tiff, 370 ¥. Supp. 108 (1973) ; vacated & remanded, Sept. 22, 1975 ; petition for

rehearing en banc denied ; cert. denied, June 21, 1976 ; remanded to the Dept.
for further proceedings, Jan. 17, 1977.

John W. Sawg‘e v. Stewart L. Udall, Civil 9458, D. Colo, Order to Close
Files and Stay Proceedings, Mar. 25, 1967.

The Oil Shale Corp., et al. v. Secretary of the Interior, Civil No. 8680,
D. Colo. Judgment for plaintiff, 261 F. Supp. 954 (1966) ; aff’'d., 406 F. 2d 759
(10th Cir. 1969) ; cert. granted, 396 U.S. 817 (1969) ; rev'd. & remanded, 400
U.8. 48 (1970) ; remanded to Dist. Ct., Mar, 12, 1971; judgment for plaintiff,
370 F. Supp. 108 (1973) ; vacated & remanded, Sept. 22, 1975 ; petition for re-
hearing en bonc denied; cert. denied, June 21 1876; remanded to the Dept.
for further proeceedings, Jan. 17, 1977.

The 0il Shale Corp., et al. v. Stewart L. Udall, Civil No 9465, D. Colo.
* Order to Close Fﬂes & Stay Proceedmgs, Mar. 25 1967.

Joseph B. Umpleby, et al., v. Stewafrt L. Udall ClVl]. No 8683 D Colo.
Judgment for plaintiff, 261 F. Supp. 954 (1966);. aff’d, 406 F. 24 759
(10th Cir. 1969) ; cert. granted, 396 U.S, 817 (1969) ; rev’d, & remanded,

© 400 U.S. 48 (1970) ; remanded to Dist. Ct., Mar. 12, °1971; judgment for
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plaintiff, 370 F. Supp. 108 (1973) ; vacated & remanded, Sept. 22, 1975;
- .petition for rehearing en banc. denied; cert. demied, June 21, 1976; re-
manded to the Dept. for further proceedings, Jan. 17, 1977.

Union 0il Co. of California, ¢ Corp. v. Stewari L. Udall, Civil No, 9461
D. Colo. Order to Close Files & Stay Proceedings, Mar. 25, 1967.

Union 0l Co. of California, 71 1.D. 287 (1964)

“Union 0il Co. 'of California- v. Stewort L. Udall, Civil No. 2595-64.
Judgment for defendant, Dec. 27, 1965 ; no appeal.

Union Pacific B.R., 72 1.D.76 (1965)

The State of Wyoming & Gulf 0il Corp. v. Stewart. L. Udall, efc., Civil
No. 4913, D. Wyo. Dismissed with prejudice, 255 F. Supp. 481 (1966);
aff'd,, 379 F. 2d 635 (10th Cir. 1967) ; cert. denied, 389 U.8. 985 (1967).

Um'ted.Mine Workers of America v. Inland Steel Co., 83 1.D. 87
(1976)

United Mine Workers of Americe v. Thomas 8. Kleppe, No. T6-1377,
United States Ct. of Appeals, Tth' Cir. Board’s decision aff’d., §61 F. 2d
1258 (7th Cir. 1977).

United Mine Workers of America, Local Union No. 1993 v. Con-
solzdatwn Coal Oo., 84 T.D. 254 (1977)

Local Union No. 1998, United Mine Workers of Americe v. Oecil D.
Andrus, No. 77-1582, United States Ct. of Appeals, D.C. Cir. Suit pending.

U8, v. Alonzo A. Adams, ¢t al., 64 1.D, 221 (1957), A-27364 (July
1, 1957)

Alonzo A. Adams, et al., v. Paul B. Witmer, ef al., Civil No. 1222-57-Y,
8.D. Cal. Complaint dismissed, Nov. 27, 1957 (opinion); rev'd. & re-
manded, 271 F. 2d 29 (9th Cir. 1958) ; on rehearing, appeal dismissed as
to Witmer; petition for rehearing by Berriman denied, 271 F. 2d 87 (9th
Cir. 1959).

U.8. v. Alongo Adams, Civil No. 187-60-WM, 8.D. Cal. Judgment for
plaintiff, Jan. 29, 1962 (opinion) ; judgment modified, 318 T. 24 861 (9th Cir.
1963) ; no petition.

U.S8.v.E. A. & Esther Barrows, 76 1LD. 299 (1969)

Hsther Barrows, as an individual & s Ewecutriz of the Last Will of
B. A. Barrows, Deceased v. Walter J. Hickel, Civil No. 70-215~CC, C.D.
‘Oal. Judgment for defendant, Apr. 20, 1970; aff’d., 447 T. 2d 8¢ (9th Cir.
1971).

U.S.v.J. L. Block,80 LD. 571 (1978)

J. L. Block v. Rogers Morton, Secretary of the Interior, Civil No. LiV-74-9,

" BRT, D. Nev. Judgment for defendant, June 6, 1975 ; rev’d. & remanded with

instructions to remand to the Secretary of the Interior, Mar. 29, 1977 no
petltlon
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U.S.v. Lioyd W. Booth, 76 1.D. 73- (1969)

Lloyd W. Booth v. Walter J. Hickel; Civil No. 42-69, D. Alas. Judgment
for defendant, June 80, 1970 ; no appeal.

U.S.v. Alice A, & Carrie H. Boyle, 76 LD. 61 818 (1969), Reconsid-
eration denied, Jan. 22, 1970,

Alice A. & Carrie H. Boyle v. Rogers C. B. Morton, Secretary of the In-
terior, Civil No. Civ-71-491 Phx WHEC, D. Ariz. Judgment for plaintiff,
May 4, 1972; rev’d. & remanded, 519 F,.2d 551 (9th Cir. 1975) ; cert. denied,
423 U.8. 1033 (1975).

US.v. R. W. Bruboker, et ol., A-30636 (July 24, 1968) ; 9 IBLA 281,
80 I.D. 261 (1973) |
R. W. Brubaker, a/k/a Ronald W. Brubaker, B. A. Brubaker, a/k/a
Barbara A. Brubaker, & William J. Mann, a/%/a W. J. Mann. v. Rogers C. B.
Morton, Secretary of the Interior, Civil No. 73-1228 EC, C.D. Cal. Dismissed
with prejudice, Aug. 18, 1973; aff’d., 500 F. 2d 200 (9th Cir. 1974) ; no
petition.

U.S. v. Henrietta & Andrew Julius Bunlaowskz, 5 IBLA 102; 79 LD.
43 (1972)

Henrietie & Andrew Julius Bunkowsk: v. L. Paul Apdlegate, District
Manager, Bureau of Land Monagement, Thomas 8. Kleppe, Secretary of the
Interior, et al., Civil No. R—76-182-BRT, D. Nev. Suit pending.

US.v.Ford M. Converse, 72 1.D. 141 (1965) ,
Forag M. Converse v. Stewart Udall, Civil No. 65-581, D. Ore. Judgment

for defendant, 262 F. Supp. 583 (1966) ; aff’d., 399 F. 2d 616 (9th Cir. 1968) H
cert. denied, 393 U.S. 1025 (1969).

U.8.v. Alvis F. Denison, et al., 71 1.D. 144 (1964), 76 1.D. 233 (1969)

Marie W. Denison, individually & as Bxecutriz of the Hstate.of Alvis F.
Denison, Deceased v. Stewert L. Udell, Civil No. 963 D. Ariz. Remanded,
248 F. Supp- 942 (1965).

Leo E. Shoup v. Stewaert L. Udall, Civil No. 5822-Phx., D. Ariz. Judg-
ment for defendant, Jan. 81, 1972,

Reid Smith v. Stewart L. Udall, ete, Civil No. 1053, D. Ariz. Judgment
for defendant, Jan. 31, 1972; a’ffd., Feb. 1, 1974; cert. denied, Oct. 15, 1974,

U.8.v. BEverett Foster, et al.,65 1.D. 1 (1958)

Buerett Foster, et al. v. Fred A. Seaton, Civil No. 344-58. Judgment for
defendants, Dec. 5, 1958 (opinion) ; aff’d., 271 F. 2d-836 (1959} ; no petition.

U.8.v.Golden Grigg, et al.,82 1.D.123 (1975)

Golden T. Grigg, LeFawn Grigg, Fred Baines, Otis H. Williams, Eathryn
Williams, Lovell Taylor, William A. Anderson, Saragene Smith, Thomas M.
Anderson, Bonnie Andersow, Charles L. Taylor, Darlene Baines, Luann &
Poul H. Hogg v. U.8., Rogers C. B. Morton, Secretary of the Interior, Civil
No. 1-75-75, D. Idaho. Suit pending.
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U.8. v. Henault Mining Co., 78 1.D. 184 (1966)

- Henauli Mining -Co. v. Harold. Tysk, et al., Oivil No. 634, D, Mont. Judg-
ment for plaintiff, 271 F. Supp. 474 (1967); rev'd. & remanded for further
proceedings, 419 F. 24 766 (9th Cir. 1969) cmt demed 398 U.8. 950 (1970) H
judgment for defendant Qct. 6, 1970,

U. S v..Charles II. Henrikson, et al., 70 ID 212 (1963)

Chorles H. Henrikson, et al. v. Stewart L. Udall, et al., Civil No. 41749,
N.D. Cal. Judgment for defendant, 229 F. Supp. 510 (1964); aff'd., 350
F. 24 949 (9th Cir. 1965) ; cert. denied, 384 U.S. 940 (1966).

U.8. v. Humboldt Placer Mining Oo. & Del De Rosiér, 79 LD. 709
(1972)
Humboldt Placer Mining O'o.' & Del De Rosier v. Secretary. of the Interior,

Civil No. 8-2755, E.D. Cal. Dismissed with prejudice, June 12, 1974; aff'd.,
549 F. 24 622 (9th Cir. 1977) ; petition for cert. filed June 25, 1977.

US.v.I deal Oement Co., 5 IBLA 235,79 1D, 117 (1972)

Ideel Basic Industries, Inc., formerly known as Ideal Cement Co.v. Rogers
C. B. Morton, Civil No, J-12-72, D. Alas. Judgment for defendant, Feb. 25,
1974 ; motion to: vacate judgment denied, May 6 1974 ; aff’d., 542 F. 24 1364
(9th Cir. 1976).

U.8. v. Independent Quick Siwer Co., 72 1D. 367 (1965)

. Independent Quick Silver Co., an Oregon Corp. v. Sfewart L. Uda,ll; Civil
No. 65-590, D. Ore. Judgment for defendant,_262 F. Supp. 583 (1966) ; appeal
dismissed.

U.8.v. Richard Dean Lance, 73 1.D, 218 (1966)

Richard Dean Lance v. Stewart I Udall, et al., Civil No. 1864, D. Nev.
Judgment for defendant, Jan. 23, 1968; no appeal.

U.8.v. William A. McCall, Sr., The Dredge Qorp., Estate of Olaf H.
Nelson, Deceased, Small Tract Applicomts Assoc., Intervenor, T8
ID. 71 (1971)

| William A. McCall, 8r., The Dredge Corp. & Olat H. Nelson v. John P

Boyles, et al., Civil No. 74-68 (RDF), D. Nev. Judgment for defendant,
June 8, 1976. i

US. v. William A. M. cQall, 8r., Estate of Olaf Henry Nelson, De-
ceased, T IBLA 21; 79 1.D. 457 (1972)

Wiltiam A, McCall, Sr. & the Hstate of Olaf Henry Nelson, Deceased v.
John 8. Boyles, District Manager, Bureau of Land Monagement, Thomas
8. Kleppe, Secretary of Interior, et al., Civil No. LV-76-155 RDF, D. Nev.
Jud“ment for defendant, Nov. 4 1977 ; appeal ﬁled
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Kenneth McC’larty v. Stewart L Udall, et ¢l.,, Civil No. 2116, E.D. Wash.
Judgment for defendant, May 26, 19663 rev ’d. & remanded, 408 F. 2d 907
(ch Cir. i969); remanded to the Secretary, May 7, 1969; vacated &
remanded to Bureau of Land Maﬁao"em'ent Aug. 13, 1969, -

US v. Charles Maher, et al., 5 IBLA 209, 79 1.D. 109 (1972)

. Charles Maher & L. anklm Mader v. Rogers C. B. Morion, Secretary
of the Interior, Civil No. 1-72-153, D. Idaho Dismissed without prejudice,
Apr. 3, 1973.‘ .

U.S.v. Mary A. Mattey, 67 1.D. 63 (1960)

U.8. v. Bdison. R. Nogueira, €t al., Civil No. 65-220-PH, -C. D, ‘Cal. Judg-
ment for defendant, Nov. 16, 1966; rev’d. & remanded, 403.F. 2d 816
(1968) ; no petition.

U.S. v. Fronk & Wanita Melluzzo, 76 1.D. 160 (1969), 32 IBLA 46
(1977) '

Fronk & Wanite Melluzzo v. Rogers C. B. Morton, Civil No. CIV 73-308
PHX CAM, D. Ariz. Judgment for defendant, June 19, 1974; aff’d. in part,
rev’d. & remanded, 534 ¥. 2d 860 (8th Cir. 1976) ; no petition.

US. v. Frank & Wanita Melluzzo, et al., 76 1.D. 181 (1969), Recon~
sideration,1 IBLA 37,771.D. 172 (1970)

WJIM Zl[ining & Devclopment Co., et al. v. Rogers C. B. Morton, Civil
No. 70-679, D. Ariz. Judgment for defendant, Deec. 8, 1971 ; dismissed, Feb.
4, 1974,

U.8.v. Mineral Ventures, Ltd., 80 LD. 792 (1973)

Mineral Ventures, Lid. v. The Secretary of the Interior, Civil No.
T4-201, D. Ore. Judgment for defendant, July 10, 1975; vacated & re-
. manded, May 3, 1977; modified amended judgment, Sept. 9, 1977.

U.8.v. G. Patrick Morrss, et ol.,82 1.D. 146 (1975)

*G. Patrickk Morris, Joan E. Roth, Elise L. Neeley, Lyle D. Roth, Vera M.
Baltzor: (formerly Vere M. Noble), Oharlene 8. & George R. Ballzor,
Juanita M. & Nellie Mae Morris, Milo & Peggy M. Azxelsen, & Farm Develop-
ment Corp. v. U.8. & Rogers C. B. Morton, Secretary of the Interior, Civil
No. 1-75-74, D. Idaho. Aff’d. in part rev’d in part, Dec; 20, 1976; rev'd.,
Nov. 16, 1978,

US V. Ne'wJewseych Co., 74:ID 191 (1967)

The New Jersey Zine Oorp a Del. Corp. v. Stewart L Udall Civil No.
67—0—404 D. Colo. Dismissed with preJudlce, Jan, 5, 1970.
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8. v. Lloyd 0’Callaghan, Sr., et ol., 719 LD. 689 (1972), U.8. v.
Lioyd O’Callaghan, Sr., Contest No. R-04845 (July 7, 1975), 29
IBLA 333 (1977) - S

Llioyd O’Callaghaen, Sr., Individually & as Executor of the Hstate of Ross
O’Callaghan. v. Rogers Morton, et al., Civil No. 73-129-5, SD Cal. Aff’d.
in part & remanded, May 14, 1974. h

US. v.J. B. Osborne, et al., 77 LD. 83 (1970), 28 IBLA 13 (1976),
Reconsideration denied by Order dated Jan. 4,1977

J. R. Osborne, individually & on behalf of R. R. Borders, et al. v. Rogers
. B. Morton, et al., Civil No. 1564, D. Nev. Judgment for defendant, Mar.
1, 1972; remanded to Dist. Ct. with directions to reassess Secretary’s con-
clusion, Feb. 22, 1974; remanded to the Dept. with orders to 1e-exam1ne
the issues, Dec. 8, 1974.

Bradford Mining Corp., Successor of J. R. Osborne, agent for various
persons v. Oecil D. Andrus, Secretary of the Interior, Civil No. LV-77-218,
RDF, D. Nev. Suit pending.

U.8. v. Pitisburgh Pacific Co., 30 IBLA 388 ; 84 1.D. 282 (1977)

I;ittsburgh Pacific Co.v. U.8., Dept. of the Interior, Cecil Andrus, Joseph W.
Goss, Anne Poindexter Lewis, Martin Ritvo, State of South Dakota, Dept. of
Environmental Protection & Allen Lockner, Civil No. CIVT7-5055, W.D. S.D.
Suit pending

State of Souih Dakote v. Cecil D. Andrus, Secretary of the Interior, et al.,
Civil No. CIV 77-5058, W.D. S.D. Dismissed, Dec. 26, 1978.

U.S. v. E. V. Pressentin & Demsees of the H., 8. Martin Estate, T1
LD. 447 (1964)

E. V. Pressentin, Fred J. Martin, Admin. of H. A. Maritin Estate v, Stewart
L. Udalt & Charles Stoddard, Civil No. 1194-65. Judgment for defendant.
Mar. 19, 1969 ; no appeal.

U.8. v. Ollie Mae Shearmon, et al., 73 1D, 386 (1966)
See Idaho Desert Land Entries—Indian Hill Group.

U8.v.C. F. Snyder, et ol.,72 1.D, 223 (1965)

Ruth Snyder, Adw'r(x) of the Estate of C. F. Snyder, Deceased, et al.
v. Stewart L. Udaell, Civil No. 66-C-131, D. Colo. Judgment for plaintiff,
267 ¥. Supp. 110 (1967) ; rev’d., 405 F. 2d 1179 (10th Cir. 1968) ; cert.
denied, 396 U.S. 819 (1969).

U.8. v. Southern Pacific Co., 77 LD. 41 (1970)

Southern Pacific Oo, et al. v. Rogers C. B. Morton, et al., Civil No. §-2155,
E.D. Cal. Judgment for defendant, Nov. 20, 1974.

US.v. Clarence T. & Mary D. Stevens, 77 1D, 97 (1970)

Clarence T. & Mary D. Stevens v. Waiter J. Hickel, Civil No. 1-70-94,
D. Idaho, Judgment for defendant, June 4, 1971.
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U/S’ V. EZmerH chmson, 811 D. 14 (1974) 34: IBLA 25 (1978)

Elmer H Swwnson Y. Rogers ¢. B. Morton Secretary of . the Interior,
Civil No. 4—74—10 D. Idaho. Dlsmlssed W1th0ut prejudlce, Déc. 23 1975
(oplmon) IR .

* Blwier H. Swanson ’&'Li@mgston Siver, Inc, v. Cecil D.‘Andms, Secretary
of the Interior, Civil No. CIV-78-4045, D. Idaho. Suit pending.

US.v. Alfred N. Verrue, 75 1.D.-300 (1968) -

Alfred N. Verrue v. U.8., et al Civil No. 6898 Phx., D Ariz. Rev'd. &
remanded, Dec. 29, 1970; aff'd:, 457 F. 2d 1202. (9th Cir. 1971) ; no petition.

US.v. Ve%nonO c@lnaO W hite, 72 1.D. 552'(1965)

Vemon 0. &Ina 0 Wintev Stewath Udall Civil No. 1 65— 122, D. Tdaho.
Judgment for defendant, Jan. 6, 1967; aff’d., 404 F. 2d:334 (9th Cir. 1968) ;
..o petltlon

US v. Frank W. Wmegm" 6t al.,811.D. 370 (1974)

Shell Ol Co. & D. A. Shale, Inc. v. Rogers C. B. Morton, Sec’retary of the
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Kenneth Roberts, et al. v. Rogers ¢. B, Morton cﬁ The Interior Board of
Land Appeals, Civil No. C-5308 D. Colo. Dismissed with prejudice, 389 F.
Supp. 87 (1975) ; aff’d., 549 F. 2d 158 (10th Cir. 1977).

E’ A. Vaughey, 63 1.D. 85 (1956)
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72-0-428, D. Wis. D1sm1ssed 380 F Supp. 205 (1974) rev’d., Sept. 29, 1975,
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1-66-92, D. Idaho. Amended complaint filed Mar. 17, 1971; Judgment for
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Estate of Milward Wallace Ward, 821D, 341 (1975)

Alfred Ward, Irene Ward Wise, & Elizabeth Collins v. Kent Frizzell,
Acting Secretary of the Interior, et al., Civil No. C75-175, D. Wyo. Dis-
mlssed Jan. 1 1976 ' ’ ’

w earclco C’onszﬁmctwn 00777, 64 L.D. 876 (1957 )

Weardeo Construction Corp. v. U.8., Civil No. 278 59—PH 3.D. Cal
Judgment for plaintiff, Oct. 26, 1959; satisfaction of judgment euteled
Feb. 9, 1960.

Estate of Mary Ursule Rock Wellknown, 1 IBIA 83; 78 LD. 179
(1971)

Wittiom T. Shaw, Jr., et ¢l. v. Rogers O. B. Morion, et al., Civﬂ No. 974,
D. Mont. Dismissed, July 6, 1973 (opinion) ; no appeal.

Western Nuclear, Ine., 35 IBLA. 146; 85 1D, 129 (1978)

Western Nuclear, Inc., & Del. Corp., authorized & doing business in the
State of Wyo. v. Cecil Andrus, Secretary of the Interior, & U.S., Civil No.
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Estate of Hiemstennie (Maggie) Whiz Abboté, 80 1.D. 617 (1973),
Reconsideration denied, 4 IBIA 12,82 1.D. 169 (1975) 4 IBIA 79
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Doris Whiz Burkybile v. Alvis Swith, Sr., oe Guardien Ad Litem for

Zelma, Vernon, Kenneth, Mona & Joseph Swmith, Minors, et al., Civil No.
C-75-190, B.D. Wash, Judgment for.defendant, Jan. 21, 1977; no appeal

Frank Winegar, Shell Oil Co. & D. A. Shale, Inc., 74 1.D. 161 (1967)

Shell 0il Oo., et al. v. Udall, et al., Civil No. 67-C-321, D. Colo. Judgment
for plaintiff, Sept. 18, 1967; no appeal.

Appeal of Wisenak, Inc.,1 ANCAB 157; 83 L.D. 496 (1976)

Wisenak, Inc., an Alaska Corp. v. Thomas 8. Kleppe, Individuelly & as Sec-
retary of the Interior & the U.S., Civil No, ¥76-38 Civ., D. Alas. Suit pending.

Estate of Wook-Kah-Nah, Comanche Allottee No. 1927, 65 1.D. 436
(1958)

Thomas J. Huff, Adm. with will annexed of the Estate of Wook-Kah-Nah,
Deceased, Comanche BEnrolled Restricted Indien No. 1927 v. Jone Asenap,
Wilfred Tabbytile, J. B. Graves, Bxaminer of Inheritonce, Bureau of Indian -
Affairs, Dept. of the Interior & Harl R. Wiseman, District Dir. of Internal
Revenue, Civil No. 8281, W.D. Okla. Dismissed as to the Examiner of Inheri-
tance; plaintiff dismissed suit without prejudice as to the other defendants.
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Thomes J. Huff, Adm. with will ennexed of the Hstate of Wook-Kah-Nah
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remanded, 312 ¥, 2d 358 (1962).

State of Wyoming, 27 IBLA 137; 83 1.D. 864 (1976)

State of Wyoming, Albert B. King, Comm’r. of Public Lands v. Cecil D.
Andrus, Secretary of the Interior, Civil No. C77-034K, D. Wyo. Judgment
for defendant, Sept 8, 1977 ; appeal filed Nov. 4, 1977,

Zeigler Coal Co., 81 1.D. 729 (1974)

International Union of United Mine Workers of America v. Stanley K.
Hathaway, Secretary of the Inierior, No. 75-1003, United States Court of
Appeals, D.C. Cir. Rev'd. & remanded to the Board for further proceedings,
532 F. 2d 1403 (1976).

Zeigler Coal 0., 82 1.D. 36 (1975)

Zeigler Coal Co. v. Kent Frizzell, Acting Secretary of the Inierior, No.
75-1189, United States Court of Appeals, D.C. Cir, Judgment for defendant,
536 F. 2d 398 (1976).
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fied, 46 L.D. 442 (1918).

Gwyn, James R. (A-26806) Dec. 17,
1953, unreported; distinguished, 66
1.D. 275 (1959).

Hagood, L. N., 65 1.D. 405 (1958) ; over-
ruled, Beard Oil Co., 1 IBLA 42, 77
1.D. 166 (1970).

Halvorson, Halvor K. (39 L.D. 456) ;
overruled, 41 L.D. 505 (1912).

Hansbrough, Henry C. (5 L.D. 155);

" overruled, 29 L.D. 59 (1899).

Hardee, D. C, (7 L.D. 1) ; overruled soj

far as in conflict, 29 L.D. 698 (1900).
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Hardee v. United States (8 L.IJ. 391;
16 I.D. 499) ; overruled so far as in
conflict, 29 L.D. 698 (1900).

Hardin, James A. (10 L.D. 313) ; re-
voked, 14 L.D. 233 (1892).

Harris, James G. (28 L.D. 20) ; over-
ruled, 89 L.D. 93 (1910).

Harrison, W. R. (19 L.D. 299) ; over-
ruled, 83 L.D. 589 (1905).

Hart ». Cox (42 L.D. 592) ; vacated,
260 U.8. 427 (See 49 L.D. 413 (1923) ).

Hastings and Dakota Ry. Co. ». Chris-

- fenson (22 L.D. 257) ; overruled, 28
L.D. 572 (1899).

Hausman, Peter A. C. (37 L.D. 352);
modified, 48 L.D. 629 (1922).

Hayden ». Jamison (24 I.D. 403) ; va-
cated, 26 L.D. 378 (1888).

Haynes v. Smith (50 L.D. 208) ; over-
ruled so far as in conflict, 54 I.D.
150 (1933).

Heilman v. Syverson (15 L.D, 184);
overruled, 23 L.D. 119 (1896).

Heinzman o. Letroadec’s Heirs (28
L.D. 497); overruled, 38 L.D. 253
(1909).

Heirs of Davis (40 L.D. 573); over-
ruled, 46 L.D. 110 (1917).

Heirs of Mulnix, Philip (33 L.D. 331) ;
overruled, 43 L.D. 532 (1915).

Heirg of Stevenson v Cunningham (32
L.D. 650) ; overruled so far as in con-
fiict, 41 L.D. 119 (1912) (See 43 L.D.
196). :

Heirs of Talkington ». Hempfling (2
L.D. 46); overruled, -14 L.D. 200
(1892).

Heirs of Vradenburg ». Orr (25 L.D.
823) ; overruled, 38 L.D. 253 (1909).

Helmer, Inkerman (34 LD, 341);
modified, 42 L.D. 472 (1913).

Helphrey ». Coil (49 L.D. 624) ; over-
ruled, Dennis o. Jean (A-20899),
July 24, 19387, unreported.

Henderson, John W. (40 L.D. 518);
vacated, 43 L.D, 106 (1914) (See
44 L.D. 112:and 49 L.D. 484),

Hennig, Nellie J. (88 L.D. 443, 445) ;
recalled and vacated, 39 L.D. 211

(1910).
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Hensel, Ohmer V. (45 L.D. 557) ; dis-
tingunished, 66 1.D. 275 (1959).

Herman v. Chase (37 L.D. 590) ; over-
ruled, 43 L.D. 246 (1914).

Herrick, Wallace H. (24 L.D. 23);
overruled, 25 L.D. 118 (1897).

Hickey, M. A. (3 L.D. 83) ; modified, 5
L.D. 256.

Hildreth, Henry (45 L.D. 464); va-
cated, 46 L.D. 17 (1917).

Hindman, Ada I. (42 LD. 327); va-
eated in part, 43 L.D. 191 (1914).

Hoglund, Svan (42 L.D. 405) ; vacated,
43 L.D. 538 (1914).

Holbeck, Halvor F., A-30376 (Dec. 2,
1965) ; overruled, 79 1.D. 416 (1972).

Holden, Thomas A. (16 L.D. 493);
overruled, 29 L.D. 166 (1899).

Holland, G. W. (6 L.D. 20) ; overruled,
6 L.D. 639; 12 L.D, 433, 436 (1891).

Holland, William €. (M-27696); de-

cided Apr. 26, 1984 ; overruled in part,

55 I.D. 215, 221 (1935).

Hollensteiner, Walter (38 L.D. 319);
overruled, 47 L.D. 260 (1919).

Holman v. Central Montana Mines Co.
(34 L.D. 568) ; overruled so far as
in conflict, 47 L.D. 590 (1920).

Hon . Martinas (41 L.D. 119) ; modi-
fied, 43 L.D. 196, 197 (1914).

Hooper, Henry (6 L.D. 624) ; modified,
9 L.D. 86, 284. (1899).

Howard . Northern Pacific R.R. Co.
(23 L.D. 6); overruled, 28 L.D. 126
(1899).

Howard, Thomas (3 L.ID. 409) (See 39
L.D. 162, 225 (1910)).

Howell, John H. (24 L.D. 35); over-
ruled, 28 I.DD. 204 (1899).

Howell, L. C. (39 L.D. 92); in effect
“overruled (See 39 L.D. 411 (1910)).
Hoy, Assignee of Hess (46 L.D. 421);

overruled, 51 L.D. 287 (1925).

Hughes v. Greathead (43 L.D. 497}
overruled, 49 L.D. 413 (1923) (See
260 .U.S. 427).

Hull ». Ingle (24 L.D. 214) ; overruled,
30 L.D. 258 (1900).

Huls, Clara (9 L.D. 401) ; modified, 21
L.D. 877 (1895). -

LXIX.

Humble 0Oil & Refining Co. (64 I.D.
5); distinguished, 65 I.D. 316
(1958).

Hunter, Charles H. (60 I.D. 395) ; dis-
tinguished, 63 1.D. 65 (1956).

Hurley, Bertha C. (TA-66 (Ir.)},
Mar. 21, 1952, unreported ; overruled,
62 ILD. 12 (1955).

Hyde, F. A. (27 L.D. 472); vacated,
28 L.D. 284 (1899).

Hyde, F. A. (40 L.D. 284) ; overruled,
43 L.D. 381 (1914).

Hyde v. Warren (14 L.D. 576, 15 L.D.
415) (See 19 L.D. 64 (1894)).

Ingram, John D. (37 L.D.
43 L.D. 544 (1914)).

Inman . Northern Pacific R.R. Co.
(24 1.D. 318) ; overruled, 28 L.D. 95
(1899).

Instructions (4 L.D. 297) ; modified, 24
L.D. 45 (1897).

Instructions (32 L.D. 604) ; overruled
so far as in conflict, 50 L.D. 628; 53
LI.D. 865; Lillian M. Peterson (A-
20411), Aug. 5, 1937, unreported (See
59 I.D. 282, 286). :

Instruetions (51 L.D. 51); overruled
so far as conflict, 54 I1.D. 36 (1932).

Interstate Oil Corp. & Frank O. Chitten-
den (50 L.D. 262) ; overruled so far
as in conflict, 53 1.D. 228 (1930).

Towa Railroad Land Co. (23 L.D. 79);
(24 L.D. 125) ; vacated, 29 L.D. 79
(1899). :

475) (See

Jacks v. Belard (29 L.D. 369) ; vacated,
30 L.D. 345 (1900).

Johngson ». South Dakota (17 L.D.
411) ; overruled so far as in conflict,
41 L.D. 21, 22 (1912),

Jones, James A. (3 L.D. 176); over-

" ruled, 8 L.D. 448 (1889).

Jones v. Kennett (6 L.D. 688); over-
ruled, 14 L.D. 429 (1892).

Kackmann, Peter (1 L.D. 86); over-
ruled, 16 L.D, 463, 464 (1893).

Kanawha Oil & Gas Co., Assignee (50
L.D. 639) ; overruled so far as'in con-
flict, 54 1.D. 371 (1934).
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dLeating Gold Mining Co., Montana
Power:Co., Transferee, 52 L.D. 671
“(1929), overruled in part, Arizona
. -Publie Serviee Co., 5 IBLA 137, 79 I.D.
@Y (1972).

Kemp, Frank A, (47 LD 560) ; over-
ruled so far as in conflict, 60 1.D.
417,419 (1950).

Kemper v. St. Paul & Pacific R.R. Co.
(2 C.L.L. 805) ; overruled, 18 L.D. 101
(1894). ’

Kilner, Harold E. (A-21845)"; Feb. 1,
- 1939, unreported ; overruled so far as
in conflict, 59 I.D. 258, 260 (1946).
King v. Eastern Oregon Land Co. (23
L.D. 579); modified, 30 L.D. 19

(1900).

Kinney, E. C. (44 L.D, 580) ‘overruled;| -

so far as in conflict, 53 I.D. 228
(1930):

Kinsinger ». Peck (11 L.D. 202) (See

©- 39 L.D. 162, 225 -(1910) ).

Kiser v. Eeech (7 L.D. 25) ; overruled,
23 L.D. 119 (1896).

"Knight, Albert B, (30 L.D. 227); over-
ruled, 31 L.D. 64 (1901).

-Knight v. Heirs of Knight (39 L.D.
862, 491); 40 L.D. 461; overruled,
43 L.D. 242 (1914).

Kniskern v. Hastings & Dakota R.R. Co.
(6 C.L.O. 50) ; -overruled, 1 L.D. 362

- (1883).

Kolberg, Peter F. (37 L.D. 453) 3 over-
ruled, 43 L.D..181 (1914)..

-Krighaum, James T. .(12 L.D. 617),
overruled, 26 L.D. 448 (1898).

Krushnie, Bmil L, (52 L.D. 282, 295) ;
vacated, 53 L.D. 42, 45 (1930) (See
280 U.8. 306)

Lackawanna -Placer Claim - (36 L.D.
36) ; overruled; 37 LiD. 715 (1909).

-La Tollette, Harvey M. (26 L.D. 453) ;
overruled so far as in conflict, 59

- LD. 4186, 422 (1947). )

Lamb ». Ullery: (10 LD 028), over:
ruled, 32 1.D. 831 (1903).

—-Largent; . Edward B. (13 L.D. 397),
overruled so-far as in conflict, 42 L. D

© 821 (1913)..

“Larson, Syvert (40 L.D. 69); overruled
43 L.D. 242 (1914). -

| Leonard, Sarah (1 L.D. 41);
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Lasselle v. Missouri, Kansas &-Texas
Ry. Co. (3 C.L.O. 10) ; overruled, 14
1.D. 278 (1892).

Las Vegas Grant (13 L.D. 646; 15 L.D.
58) ; revoked, 27 L.D. 683 (1898).
Laughlin, Allen (31 L.D. 256); over-

ruled, 41 1.1D. 361 (1912).

Laughlin ». Martin (18 L.D. 112);
modified, 21 L.D. 40 (1895).

Law ». State of Utah (29 L.D. 623);
overruled, 47 L.D. 359 (1920).

Layne & Bowler Export Corp., IBCA~
245 (Jan. 18,-1961), 68 1.D. 33, over-
ruled in so far as it conflicts with
Schweigert, Ine, v. United States,
Court of Claims, No. 26-66 (Dec. 15,
1967), and Galland-Henning Manu-
facturing Company, IBCA-534-12-65
(Mar. 29, 1968).

Lemmons, . Lawson H. (19- L.D. 37);
overruled, 26 L.D. 389 (1898). -

over-

Tuled, 16 1.D. 463, 464 (1893).

| Liability of Indian Tribes for State

Taxes Imposed on Royalty Received
from Oil and Gas Leases, 58 1.D. 535
(1943) ; superseded to extent it is in-

* consistent with Solicitor’s Opinion—

" Tax Status of the Production of Oil
and Gas from Leases of the F't. Peck

“Tribal Lands Under the 1938 Mineral
Leasing Act, - 1\1—36896 84 I. D 905.

S (1877) .

Lmdberg, Anna C. (3 L.D. 95), modi-
" fied, 4 L.D. 299 (1885).

Linderman ». Wait. (6 L.D. 689) ; over-
ruled, 13 L.D. 459 (1891).

Linhart ».. Santa Fe Pacific R.R. Co.
(36 L.D. 41) ; overruled, 41 L.D. 284
(See 43 LD, 536 (1914)).

Liss, Merwin. B., Cumberland & Alle-

. gheny Gas Co., 67 1.D. 385 (1960), is
overruled, 80 I1.D. 895 (1973). .-

-Little Pet Lode (4 L.D. 17) ; overruled,

25 L.D. 550 (1897).

‘LOCI\ Lode (6 L.D. 105); ovemuled S0

~far as in. confliet, 26 L.D. 123 (1898).
Lockwood, Francis A, (20 L.D.:861);
-~ modified, 21 L.D. 200. (1895).
Lonefgan - v.” Shockley - (33 :L1.D. 238) ;
* overruled so far as in: conflict, 84 L.D.

314; 36 L.D. 199 (1907).
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Louisiana, State of (8 L.D. 126) ; modi-
fied, 9 L.D. 157 (1889). -

Louisiana, State of (24 L.D. 2381) ; va-
cated, 26 L.D. 5 (1898).

Louisiana, State of (47 L.D. 366) ; over-
ruled so far as in conflict, 51 L.D.
291 (1925).

Louisiana, State of (48 L.D. 201) ; over-

ruled so far as in conflict, 51 L.D..

291 (1925).

Lucy B. Hussey Lode (5 L.D. 93) ; over-
ruled, 25 1.D. 495 (1897).

Luse, Jeanette L. (681 I.D. 103) ; distin-
guished by Richfield Oil Corp., 71 1.D.
243 (1964).

Luton, James W. (34 L.D. 468) ; over-
ruled so far as in conflict, 35- L D, 102
(1906).

Lyman, Mary O. (24 1.D. 493); over-
ruled so far as in conflict, 43 L.D.
221 (1914).

Lynech, Patrick (7 L.D. 33); overruled
so far as in conflict, 18 L.D. 713
(1891). -

Mabel Lode, 26 L.D. 675, distinguished ;
57 I.D. 63 (1939). ‘

Madigan, Thomas (8 L.D. 188) ; over-
ruled, 27 L.D. 448 (1898).
Maginnis, Charles
overruled, 35 L.D). 899 (1907). .
Maginnis, John 8. (32 L.D. 14) ; modl-
fied (42 L.D. 472 (1913))

Maher, John M. (84 L.D. 342), m0d1-
" fied, 42 L.D. 472 (1913).

‘\Iahoney, Timothy (41 1.D: 129) ;
overruled, 42 L.D. 313 (1913).

Makela, Charles (46 L.D. 509); ex-

tended, 49 L.D. 244 (1922).
Makemson o. Snider’s Heirs (22 L.D.
511) ; overruled, 32 L.D. 650 (1904).
“Malone Land . &  -Water Co. (41 L.D.
138) ; overruled in part 43 LD 110
©(1914). :

l\Ianey, Tohn J. (35 LD 200) 7 modi-

- fled, 48 L:.D. 153:(1921).
‘Maple Frank (37 L.D.107); overruled
3 L.D. 181 {1914). = °
\Ialtm v. Patrick (41 L.D. 284) 3 over-
.ruled, 43 L.D. 536 (1914)."
'-Mason v, Cromwell’ (24 LD 948) va-
cated 26 LD 369 (1898) :

P. (31 L.D. 222);

LXXI

Masten, B. C. (22 L.D. 337) ; overruled,
25 L.D. 111 (1897).

Mather v. Hackley's Heirs »(15 ‘L.D.
487) ; vacated, 19 L.D. 48 (1894).
Maughan, George W. (1 L.D. 25); over-

ruled, 7 L.D. 94 (1838).

Maxwell and Sangre de Cristo Land
Grants (46 L.D. 301); modified, 48
L.D. 87, 88 (1921).

McBride ». Secretary of the Interior (8
C.L.O. 10); modified, 52 L.D. 33
(1927). : ‘

MecCalla ». Acker (29 L.D. 203); va-
cated, 30 L.D. 277 (1900).

MecCord, W. H. (23 LiD. 137) ; overruled
to extent of any possible inconsist-
ency, 56 1D, 73 (1987).

McCornick, Williams . '(411 L.D, 661,
666) ; vacated, 43 L.D. 429 (1914).

| McCraney v. Heirs of Hayes (83 L.D.
21) ; overruled so far as in conflict,
41 L.D. 119 (1912) (See 43 1.D. 196).

‘| McDonald, Roy (34LD._21) ; overruled,

37 L.D. 285 (1908).

MecDonogh School Fund (11 L.D. 378) ;
“overruled, 30 1.D. 616 (1901)° (S_ee 35
L.D. 399). ‘

McFadden v. Mountain View Mining &
Milling Co. (26 L.D. 530) ; vacated,
27 LD 358 (1898)

McGee Edward D. (17 L.D. 285);

~ overruled, 29 L.D. 166 (1899).

McGrann, Owen (5 L.D. '10);

" ruled, 24 L.D. 502 (1897).

\IcGregor, Carl (37 LD. 693) ; over-

Uraled, 387L.D. 148 (1909). ‘

MeHarry v». Stewart (9 L.D. 344);
criticized and distinguished, 56 I.D.
340 (1938). ‘

McKernan V. Ba1ley (16 LD 368) ;
overruled, 17 L.D. 494 (1893). »

MeKittrick 011 Go. o Southern Pa-
cific R.R. Co. (37 LD 243) over-
ruled so ‘far as in’ conflict, 40 L.D.
528 (See 42 L.D. 817 (1918)). -

McMicken, I—Ierbert (10 L.D. 97y (11
L.D. 96); dlstmamshed 58 1.D. 257
260 (1942).

MceNamara o, State of Cahforma (17
L.D. 296) ; ovenuled 22 LD 666
--(1896) ) :

over-
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McPeek ». Sullivan (25 L.D. 281);
overruled, 36 L.D. 26 (1907).

Mead, Robert H., 62 1.D. 111 (1855);
overruled, Jones-O’Brien, Inc., 1 Sec
13, 85 I.D. 83 (1978).

Mee v. Hughart (23 L.D. 455); va-
cated, 28 I.D. 209. In effect rein-
stated, 44 L.D. 414, 487, 46 L.D. 434;
48 L.D, 195, 846, 848; 49 L.D. 659,
660 (1923).

Meeboer v. Heirs of Schut (85 L.D.
335) ; overruled so far as in conflict,
41 1.D. 119 (1912) (See 43 L.D. 196).

Mercer ». Buford Townsite (35 L.D.
119) ; overruled, 35 L.D. 649 (1907).

Meyer v. Brown (15 L.D. 807) (See 39
L.D. 162, 225 (1910)).

Meyer, Peter (6 L.D. 639); modified,
12 L.D. 436 (1891).

Midland Oilfields Co. (50 L.D. 620);

. overruled so far as in conflict, 54
1D. 371 (1934).

‘Mikesell, Henry D., A-24112 (Mar. 11,
1946) ; rehearing denied (June 20,
1946), overruled to extent inconsist-
ent, 70 I1.D. 149 (1963).

Miller, D., 60 LD, 161; overruled in
part, 62 1.D. 210.

‘Miller, Duncan, A-29760 (Sept. 18,
1963), overruled, 79 1.D. 416 (1972).

Miller, Duncan, A-30742 (December 2,
1966), overruled, 79 1.D. 416 (1972).

Miller, Duncan, A-30722 (April 14,
1967), overruled, 79 1.D. 416 (1972).

Miller, Duncan, 6 IBLA 283 (1972);
overruled - to extent inconsistent,

Jones-O’Brien, Ine., 1 Sec 13, 85 I.D.

89 (1978).

Miller, Edwin J. (35 L.D. 411); over-
ruled, 43 L.D. 181 (1914).

Miller ». Sebastian (19 L.D. 288);
overruled, 26 I.D. 448 (1898).

Milner & North Side R.R. Co. (36 L.D.
488) ; overruled, 40 L.D, 187,

Milton ». Lamb (22 1.D. 339); over-
ruled, 25 L.D. 550 (1897).

Milwaukee, Lake Shore & Western Ry.
Co. (12 L.D. 79) ; overruled, 29 L.D.
112 (1899). . i

Miner v. Mariott (2 L.D. 709) ; modi-
fied, 28 1.D. 224 (1899).

| Monitor Lode (18 L.D. 358);

.| Muller,
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Minnesota & Ontario Bridge Company
(80 L.D. 77) ; no longer followed, 50
L.D. 359 (1924).

Mitehell ». Brown (3 L.D. 65); over-
ruled, 41 L.D. 396 (1912) (See 43
L.D. 520).

over-
ruled, 25 1.D. 495 (1897).

Monster Lode (85 L.D. 493) ; overruled
so far as in conflict, 55 I1.D. 348
(1935).

Moore, Charles H. (16 L.D. 204);
overruled, 27 L.D. 481-2 (1898).

Morgan . Craig (10 C.L.O. 234):
overruled, 5 L.D. 303 (1886).

Morgan, Henry 8., 65 1.D. 369; over-
ruled to extent inconsistent, 71 I.D.
22 (1964).

Morgan ». Rowland (37 L.D. 90);
overruled, 87 L.D. 618 (1909).

Moritz v. Hinz (86 L.D. 450) ; vacated,
37 L.D. 382 -(1909). -

Morrison, Charles 8. (36 L.D. 126);
modified, 36 L.D. 319 (1908).

Morrow wo. State of Oregon ef al.
(32 L.D. 54) ; modified, 33 L.D. 101
(1904).

Moses, Zelmer R. (36 L.D. 473) ; over-
ruled, 44 L.D. 570.

Mountain Chief Nos. 8 and 9 Lode

" Claims (86 L.D. 100) ; overruled in
part, 36 L.D. 551 (1908).

Mountain Fuel Supply Company, A-
31058 (Dec. 19, 1969), overruled, 79
I1.D. 416 (1972). ‘

Mt. Whitney Military Reservation (40
L.D. 315 (1911)) (See 43 L.D. 33).

Muller, Ernest (46 L.D. 2438); over-
ruled, 48 1.D. 163 (1921). .

HEsberne XK. (39 L.D. 72);
modified, 39 L.D. 360 (1910).

Mulnix, Philip, Heirs of (33 L.D.
331) ; overruled, 43 L.D. 532 (1915).

Munsey, Glenn, Earnest Scott and Ar-
nold  Scott ». Smitty Baker Coal
Co., Inc.,, 1 IBMA 144, 162 (Aug. 8,
1972), 79 1.D. 501, 509, distinguished,
80 1.D. 251 (1973). ’

Myl, Clifton O., 71 1D, 458 (1964) ;
as supplemented, 71 1.D. 486 (1964),
vacated, 72 1.D. 536 (1965).
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National Livestock Co. and Zack Cox,
I.G.D. 55 (1938), is overruled, United
States ©. Maher, Charles, 5§ IBLA 209,
79 1.D. 109 (1972).

Naughton, Harold J., 3 IBLA 237, 78
LD. 300 (1971); Schweite, Helena
M., 14 IBLA 305 (Feb. 1, 1974) is
distinguished by Kristeen J. Burke,
Joe N. Melovedoff, Vietor Melove-
doff, 20 IBLA 162 (May 5, 1975).

Nebraska, State of (18 L.D. 124);
overruled, 28 L.D. 358 (1899).

Nebraska, State of ». Dorrington (2
C.L.L. 647); overruled, 26 L.D. 123
(1898).

Neilsen v. Central Pacific R.R. Co. (26
L.D: 252); “modified, 80 L.D. 216

0 (1900). '

Newbanks v. Thompson- (22 L.D. 490) ;
overruled, 29 L.D. 108 (1899).

Newlon, Robert C. (41 L.D. 421);
overruled so far as in conflict, 43
L.D. 364 (1914).

New Mexico, State of (46 L.D. 217) ;
overruled, 48 L.D. 97 (1921).

New. Mexico, State of (49 L.D. 814);
overruled, 54 1.D. 159 (1933).

Newton, Walter- (22 L.D. 322) ; modi-
fied, 25 L.D. 188 (1897).

New York Lode & Mill Site (5 L.D. |

513) ; overruled, 27 1.D. 373 (1898).
Nickel, John R. (9 L.D. 388); over-
ruled, 41 L.D. 129 (1912) (See 42
L.D. 313). '
Northern Pacific R.R. Co. (20 L.D.
191) ; modified, 22 L.D. 234; over-

ruled so far as in confliet, 29 L.D. |

550 (1900).

Northern Pacific RR. Co. (21 LD.
412, 23 L.D. 204; 25 L.D. 501;
overruled, 53 I.D. 242 (See 26 L.D.
265; 33 L.D. 426; 44 L.D. 218

- (1915) ; 117 U.S. 435).°

Northern Pacific R.R. Co. v. Bowman

- (7 L.D. 238) ; modified, 18 L.D. 224
(1894). i . .

Northern Pacific R.R. Co. ». Burns (6

LD, 21); overruled, 20 L.D. 191

-~ (1895).

Northern Pacific R.R. Co, v. Loomis
(21 L.D. '895) ; overruled, 27 L.D.
464 (1898). : )
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Northern Pacific. R.R. Co. ». Marshall
(17 L.D. 545) ; overruled, 28 L.D, 174
(1899).

Northern Pacific R.R. Co. ». Miller (7
L.D. 100); overruled so far as in
conflict, 16 L.D. 229 (1893).

Northern Pacific R.R. Co. . Sherwood
(28 L.D. 126) ; overruled so far as in
conflict, 29 L.D. 550 (1900).

Northern Pacific R.R. Co. ». Symons
(22 L.D. 686) ; overruled, 28 L.D. 95
(1899).

Northern Pacific R.R. Co. v. Urquhart
(8 L.D. 365) ; overruled, 28 L.D. 126
(1899).

Northern Pacific R.R. Co. v. Walters
(13 L.D. 230) ; overruled so far as in
conflict, 49 L.D. 391 (1922).

Northern Pacific R.R. Co. ». Yantis (8
L.D. 58); overruled, 12 L.D. 127
(1891).

Northern Pacific Ry. Co. (48 L.D.
573) ; overruled so far as in conflict,
51 L.D. 196 (1925) (See 52 L.D. 58
(1927)).

Nunez, Roman 'C. & Serapio (56 1.D.
363) ; overruled so far ag in conflict,
57 1L.D. 218.

Nyman o. St. Paul, Minneapolis, &
Manitoba Ry. Co. (5 L.D. 396);
overruled, 6 L.D. 750 (1888).

-O'Donnell, Thomas J. (28 L.D. 214);
overruled, 35 L.D. 411 (1907).

0il and Gas Privilege and License Tax,
Ft. Peck Reservation, Under Laws of
Montana, M-86318 (Oct. 13, 1955) ;
is superseded to the extent that it is
inconsistent with, Solicitor’'s Opin-
ion—Tax Status of the Production of
0Oil and Gas From Lease of the Ft.
Peck Tribal Lands Under the 1938
Mineral Leasing . Act, M-36896, 84
1.D. 905 (1977).

Olson ». Traver ef al. (26 L.D, 350,

" 628) ; overruled so far as in conflict,
29 L.D. 480; 30 L.D. 382 (1900).

Opinion A.A.G. (35 L.D. 277) ; vacated,

- 86 L.D. 342 (1908).

Opinion of  Acting Solicitor, June - 6,
1941 ; overruled so far as inconsist-
ent, 60 1.D. 333 (1949). -
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Opinion of Acting Solicitor, July 30,
1942 ; overruled so far as in conflict,
58 I.D. 331 (1943) (See 59 LD. 346

. 850). i

Opinion of Associate Solicitor, Oct. 22,

1947 (M-34999) ; distinguished, 68
1.D. 433 (1961). ‘ _

Opinion of Associate Sohcltor, M-
36463, 64 LD. 351 (1957) ; overruled
74 1.D. 165 (1967)

Opinion of Associate Solicitor,

70 LD. 159

extent -inconsistent,

(1963).

Opmmn of Chief. Counsel, July 1 1914 :

- (43 1.D. 339) ; e‘:plamed 68 I.D. 372
(1981).

Opinion of Deputy Assistant Secreta1y ;

- (Dee. 2, 1966), affirming Oect. 27,

19686, is superseded to the extent that|: -
. it is inconsistent with- Solicitor’s|:
Opinion—Tax Status of the Produc- |/

~tion of Oil and Gas From Leases of
the F't. Peck Tribal Lands Under the

1938 Mineral Leasing :Act, M-36896, |

84 I.D. 905 (1977)
Opinion of Secretary,

Opinion - of Solicitor, -

consistent, 58 I.D. 85, 92, 96 (1942).

Opinion - of = Solicitor,
(D~44083) ;- overruled, Nov. 4, 1921
(M-6397) (See 58 I1.D. 158, 160
(1942)).

Opinion of Solicitor, Aug. 8, 1933 (M-
27499) ;- overruled so far as in‘ con-

~ fliet, 54 I.D. 402 (1934).

Opinion of Solicitor, June 15, 193¢ (54

- LD. 517 (1934)) ; overruled in part,

. Feb. 11, 1957 (M-36410).

Opinion of Solicitor, Oct. 25, 1934, 55
I.D. 14, overruled so far ds incon-
sistent, 77 1.D. 49 (1970)

Opinion of Solicitor, M-28198 (Jan.-S,
1986), finding inter alie, that the In-

- dian‘Title to Certain Lands within the
Ft. Yuma Indian Reservation has
- been Extinguished, is well founded
and is’ affirmed, Solicitor’s Oplmon
M-36886, 84 I.D. 1 (1977).

Feb, 7, 1919} °

|
. 86512 (July 29, 1958); overruled to|:
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Opinion of Solicitor, May 8, 1940 (57
1.D. 124) ; overruled in palt 58 1.D.
562 567 (1943).

Opinion of Solicitor, Aug. 31, 1943
(\E 33183], dlStlDO'UIShed 58 I.D.
726 720 (1944).

Opmmn of Solicitor, May 2, 1944 (58

. LD. 680) ; distinguished, 64'L.D. 141.

Obihiori of Solicitor, M-34326, 59 L.D.
. 147 (1945) ; overruled in part, So-
licitor's Opinion, M-36887, 84 1.D. 72
(1977) )

Opinion of Solicitor, Oct. 22, 1947

(M-34999) ; distinguished, 68 I1.D.

433 - (1961).

‘Opinion of Solicitor, Mar. 28 1949 (M-~

35093) ; overruled in palt 64 IL.D. 70

(1957).

"Opunon of ‘the Solicitor,- 60 1.D. 43“

(1950) ; will not-be followed to the
extent that it conflicts with these
views, 72 I.D. 92 (1965).

‘Opinion of Solicitor, M-36051 (Dec. T,

1950), modified; Solicitor’s Opinion,
11—36863, 79 1.D. 513 (1972).

¢ 7 l'Opinion of Sclicitor, M-36241 (Sept. 22,
75 ID. 147| s
(1968) ; vacated, 76 I.D. 69 (1969). ]
‘Oct..” 31, 1917}
(D-40462) ; overruled So far as in-| -

'1954), overruled ds far as’ inconsist-
ent with,—Criminal Jurisdiction on
Seminole Reservatiohs in Fla., M-
36907, 85 1.D. 433 (1978).

'Opmmn of Solicitor, Jan. 19, 1956 (M-

36378); overrnled to extent incon-
_ sistent, 64 1.D. 57 (1957).

Opunon ‘of. Solicitor, June 4, 1957 (\I—-
. 86443) ;  overruled in part 65 1.D.
316 (1958). '

Opinion of Solicitor, July 9, 1957 (M-

- 86442) ; withdrawn and superseded,
65 1.D. 886, 383 (1958).

Opinion of Solicitor, Oct. 80, 1957, 64
ID. 393 (M-36429); no longer fol-

- lowed, 67 I.D. 366 (1960).

Opinion of Solicitor,” 64 ID. 351
(1957) ; overruled M—36706 74 1D.
165 (1967).

Opinion of Sohcitor, 64. 1D. 435
(1957) ; will not be followed to the

.extent . that it conflicts with these
views, M-36456  (Supp.) . (Feb. 18,
1969), 76 1.D. 14 (1969). -
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Opinion of Solicitor, July 29, 1958

(M-38512) ; overruled to extent in-|’

consistent, 70 ILD. 159 (1963).
Opinion of Solicitor, Oct. 27, 1958

© (M=36531) ; overruled, 69 ID. 110
(1962). AR

Opinion of Solicitor; July 20, 1959
© (M-36531, Supp.); overruled, 69
ID. 110 (1962).

Opinion.  of Solicitor, 68 I.D. 433

(1961).; distinguished and 11m1ted
72 1.D. 245 (1965).

Opinion of Solicitor, M-36767 (Nov. 1,
1967) (supplementing, M-36599),
69 1.D. 195 (1962).

Opinion . of Solicitor, M-36735 (Jan.
31, 1968, is reversed and with-
drawn, Relocation of Flathead Irri-
gation Project’s Kerr Substation
iand - Switchyard, M-36735 (Supp.;,
83 1.D. 346 (1976).

Opinions of Solicitor, Sept. 15, 1914, and |,

- Feb. 2, 1915 ; overruled, Sept. 9, 1919

(D—43035, May Caramony) (See 58|

I.D. 149, 154156 (1942)).

Oregon and California RR. Co. .
Puckett (39 L.D. 169) ; modified, 53
I.D. 264 (1931).

Oregon- Central Military Wagon Road
Co. ». Hart (17 L.D. 480); over-
ruled, 18 L.D. 543 (1894).

Oweng v. State of California (22 L.D.
369; overruled, 38 L.D. 253 (1909).

Pace v. Carstarphen (50 L.D. 369) ; dis-
tingnished, 61 I.D. 459 (1954) ;

Pacific Slope Lode (12 L.D. 686);
overruled so far as in conflict, 25
L.D. 518 (1897).

Page, Ralph, 8 IBLA 435 (Dec. 22,
1972), explained; Sam Rosetti,

. IBLA 288, 81 1.D. 251 (1974).

Papina. v. Alderson (1 B.L.P. 91);
modified, 5 L.D. 256 (1886).

Patterson, Charles E. (3 L.D. 260);
modified, 6 L.D. 264, 626.

Paul Jarvis, Inc., Appeal of (64 I.D.
64 I.D. 883}

285) ;
(1957)-

dlstmaulshed

Paul Jones Lode (28 L.D. 120), modi- |:
‘Préscott, Henrietta P. (46,L.D. 486) 5

- fied,. 31 L.D. 359. Overruled 57 ID
63 : (1939) :

15|
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Paul v. Wiseman (21 L.D. 12); over-
ruled, 27 L.D. 522 (1898).

Pecos Irrigation and Improvement Co.
(15 L.D. 470); overruled, 18 L.D.

- 168; 268 (1894). °

Pennock, Belle L. (42 IL.D. 315) ; va-
cated, 43 L.D. 66 (1914).

Perry v. Central Pacific RR. Co. (39
L.D. 5) ; overruled so far as in con-
flict, 47 L.D. 308, 304 (1920).

Phebus, Clayton (48 L.D. 128); over-

- ruled so far as in conflict, 50 1.D.
281; overruled to extent inconsist-
ent, 70 1D, 159 (1963).

Phelps, W. L. (8 C.L.O. 139) ;. over-
ruled, 2 L.D. 854 (1884).

Phillips, Alonzo (2 L.D. 321); over-
ruled, 15 L.D. 424 (1892).

Phillips v. Breazeale’s Heirs (19 L.D.
578) ; overruled, 39 LiD. 93 (1910).

Phillips, Cecil H., A-30851 (Nov. 16,
1967), overruled, 79 1.D. 416 (1972).

Phillips, Vance W., 14 IBLA 79 (Dec.
11, 1973) is modified by Vance W.
Phillips and Aelisa A. Burnham, 19.
IBLA 211 (Mar. 21, 1975).. h

Pieper, Agnes C. (85 L.D. 459) ; over-
ruled, 43 L:D. 374 (1914).

Pierce, Lewis W.. (18 L.D. 328); va-
cated, 53 XI.D. 447; overruled so far
as in conﬂiet, 59- I.D. 416, 422
(1947).

Pietkiewicz v. R1chm0nd (29 L.D. 195) ;
overruled, 37 L.D. 145 (1908).

Pike's Peak Lode (10 L.D. 200) ; over-
ruled in part, 20 L.D. 204, 48 L.D.
523 (1922).

Pike’'s Peak L.ode (14 L.D. 47) ; over-

ruled, 20 L.D. 204, 48 L.D. 523
(1922).
Popple, James (12 L.D. 433); -over-

ruled, 13 L.D. 588 (1891).

‘Powell, D. C. (6 L.D. 302); modlﬁed

15 L.D. 477 (1892). )

Prange, Christ C. & William C. Braasch
(48 L.D. 488) ; overruled so far as in
conflict, 60 I.D., 417, 419 (1950).

Premo, George (9 L.D. 70) (See 39 L.D.
162, 225 (1910).

-overruled, 51 L.D. 287 (1925).
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Pringle, Wesley (13 L.D. 519); over-
ruled, 29 L.D. 599 (1900).

Provensal, Viector H. (30 I1.D. 616);
overruled, 35 L.D, 399 (1807).

Prue, Widow of Emanuel (6 L.D. 436) ;
vacated, 33 L.D. 409 (1905).

Pugh, F., M. (14 L.D. 274); in effect
vacated, 232 U.S. 452. ‘

Puyallup Allotment (20 L.D. 157);
modified, 29 L.D. 628 (1900).

Ramsey, George L., Heirs of Edwin C.
Philbrick (A-16060), Aug. 6, 1931, un-
reported ; recalled and vacated, 58 I.DD.
272, 275, 290 (1942). '

Rancho Alisal (1 L.D. 173) ; overruled,

-5 L.D. 320 (1886).

Ranger ‘Fuel Corp., 2 IBMA 163 (July
17, 1973), 80 L.D. 708; Set aside by
Memorandum . Opinion and Order

' Upon Reconsideration in Ranger Fuel

" Corp., 2 IBMA 186 (Sept. 5, 1973), 80

LD, 604,

Rankin, James D. (7 L.D. 411) ; over-|

Tuled, 35 L.D. 32 (1908). -

Rankin, John M. (20 L.D. 272); re-
versed, 21 L.D. 404 (1895).

Rayburn, . Ethel Cowgill, A-28866
(Sept. 6, 1962) is modified by T. T.
Cowgill, 19 IBLA 274 (Apr. 7, 1975).

Rebel Lode (12 L.D. 683); overruled,
20 L.D. 204; 48 L.D. 523 (1922). '

Reed ». Buffington (7 L.D. 154); over-

- ruled, 8 L:D. 110 (1889) (See 9 L.D.
-360).

Regione v. Rosseler (40 L.D. 93); va-

- cated, 40 L.D. 420 (1912).

Reid, Bettie H., Lucille H. Pipkin (61
I.D. 1); overruled, 61 ID. 355
(1954).

Reliable Coal Corp., 1 IBMA 50, 78

~ID. 189 (1971) distinguished, Zeig-
ler Coal Corporation, 1 IBMA 71, 78

S 1D.862 (1971).

Relocation of TFlathead Irrigation

-Project’s - Kerr Substation and

. Switechyard, M-36735  (Jan.
1968); i reversed and withdrawn,
M-36735 (Supp.), 83 ID. 346
(1976). -

Rialto No. 2 Placer Mining Claim . (34
L.D. 44); overruled, 37 L.DD. 250
(1908).

31,
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Rico Town Site (1 L.D. 556) ; modi-
fied 5 L.D. 256 (1886).

Rio Verde Canal Co. (26 L.D. 381);
vacated, 27 L.D. 421 (1898).

Roberts v Oregon Central Military
Road Co. (19 L.D. 581) ; overruled,
31 L.D. 174 (1901).

Robinson, Stella G. (12 L.D. 443);
overruled, 13 I.D. 1 (1891).

‘Rogers v. Atlantic & Pacific R.R. Co.

(6 L.D. 565) ; overruled so far as in
conflict, 8 L.D. 165 (1889).

Rogers, Fred B. (47 L.D. 325); va-
cated, 53 L.D. 649 (1932).

Rogers, Horace B. (10 L.D..29); over-
ruled, 14 L.D. 821 (1892).

Rogers ». Lukens (6 L.D. 111) ; over-
ruled, 8 L.D, 110 (1889) (See 9 L.D.
360).

Romero v. Widow of Knox (48 L.D.
32) ; overruled so far as in conflict,
49 1.D. 244 (1922).

Roth, Gottlieb (50 L.D. 196) ; modified,
50 L.D. 157 (1924).

Rough Rider and Other Lode Claims
(41 1.D. 242, 255) ; vacated, 42 1.D.
584 (1913).

St. Clair, Frank (52 L.D. 597) ; modi-
fied, 53 1.D. 194 (1930).

St. Paul, Minneapolis & Manitoba Ry.
Co. (8 L.D. 255); modified, 13 L.D.
354 (1891) (See 32 1.D, 21).

St. Paul, Minneapolis & Manitoba Ry.
Co. v. Fogelberg (29 L.D. 291) ; va-
cated, 30 L.D. 191 (1900),

St. Paul, Minneapolis & Manitoba Ry.
Co. v. Hagen (20 I.D. 249) ; overruled,
25 L.D. 86 (1897).

Salsberry, Carroll (17 L.D. 170) ; over-
ruled, 39 L.D. 93 (1910).

Sangre de Cristo and Maxwell Land
Grants (46 L.D. 301); modified, 48
L.D,. 88 (1921).

Santa Fe Pacific R.R. Co. ». Peterson
(39 L.D. 442) ; overruled, 41 L.D. 383
(1912).

Satisfaction Extension Mill Site (14
L.D. 173 (1892)) (See 32 L.D. 128).

Sayles, Henry P. (2 L.D. 88) ; modified,

-6 L.D. 797 (1888) (See 37 L.D. 830).

Schweite, Helena M., 14 IBLA 805 (Feb.

1, 1974) ; Naughton, Harold J., 3
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IBLA 237, 78 L.D. 800 (1971) is dis-
tinguished by Kristeen J. Burke, Joe
N. Melovedoff, Victor Melovedoff, 20
IBLA 162 (May.5, 1975).

Schweitzer v. Hilliard (19 L.D..294);
overruled so far as in conflict, 26 L.D.
639 (1898).

Serrano v. Southern Pacific R.R. Co. (6
C.L.0O. 93) ; overruled, 1 L.D. 380.

Serry, John J. (27 L.D. 830) ;- overruled
so far as in conflict, 59 I.D. 416, 422
(1947).

Shale Oil Co. overruled so far as in con-
flict, (See 55 I.D. 287 (1935)).

Shanley ». Moran (1 L.D. 182); over-
ruled, 15 L.D. 424 (1892).

Shillander, H. E., A-30279 (Jan. 28,
1965), overruled, 79 1.D, 416 (1972).

Shineberger, Joseph (8 L.D. 231) ; over-
ruled, 9 L.D. 202 (1889).

Silver Queen Lode (16 L.D. 186) ; over-
raled, 57 1.D. 63 (1939).

Simpson, Lawrence W. (85 L.D, 399,
609) ; modified, 36 L.D. 205 (1907).

Simpson, Robert E., A<4187 (June 22,
1970) ; overruled to extent inconsist-
ent, United States ». Union Carbide
Corp., 31 IBLA 72, 84 1.D, 309 (1877).

Sipchen ». Ross (1 L.D. 634) ; modified,
4 L.D. 152 (1885).

Smead v. Southern Pacific R.R. Co. (21
LD. 432);
(1899).

Smith, M. P., 51 L.D. 251 (1925) ; over-
ruled, Solicitor’s Opinion, Response to
Feb. 17, 1976, Request from the Gen-
eral Accounting Office : Interpretation
of Mineral Leasing Act of 1920, and
Outer Continental Shelf Lands Act

~ Royalty Clause, M-36888 (Oct. 4,
1976), 84 1.D. 54 (1977).

Snook, Noah A. et al. (41 L.D. 428);
overruled so far as in conflict, 43
L.D. 364 (1914).

Sorki v. Berg (40 L.D. 259) ; overruled,
42 L.D. 557 (1913). ‘

South Dakota Mining Co. v. McDonald,
30 L.D. 857 (1900), distinguished, 28

- IBLA 187, 83 LD. 609 (1976).

Soutbern Pacific R.R. Co. (15 L.D.
460) ; reversed, 18 L.D. 275 (1894).

Southern Pacific ' R.R. Co. (28 L.D.

281) ; reecalled, 32 L.D. 51 (1903).

vacated, 29 L.D. 135
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Southern Pacific R.R. Co. (83 L.D. 89) ;
recalled, 33 L.D. 528 (1905),

Southern Pacific R.R. Co. 2. Bruns (31
LD. 272); vacated, 37 L.D. 243
(1908).

South Star Lode (17 L.D. 280) ; over«
ruled, 20 L.D. 204 ; 48 L.D. 523 (1922).

Spaulding ». Northern Pacific R.R. Co.
(21 L.D. 57) ; overruled, 31 L.D. 151.

Spencer, James (6 L.D. 217) ; modified,
6 L.D. 772; 8 L.D. 467 (1889).

Sprulli, Leila May (50 L.D. 549) ; over-
ruled, 52 L..D. 339 (1928).

Standard Oil Co. of Calif,, 76 I.D. 271
(1969), no longer followed, 5 IBLA
26, 79 1.D. 23 (1972).

Standard Oil Co. of Calif, ». Morton,
450 F. 2d 498 (9th Cir. 1971) ; 719 1L.D.
23 (1972).

Standard Shales Products Co. (52 L.D.
522) ; overruled so far as in conflict,
53 I.D. 42 (1930).

Star Gold Mining Co. (47 L.D. 38);
distinguished by U.S8. ». Alaska Em-
pire Gold Mining Co., 71 I1.D. 273
(1964).

State of Alaska and Seldovia Native
Ass'n., Ine, Appeals of, 2 ANCAB 1,
84 I.D. 349 (1977), modified, Valid
Existing Rights under the Alaska
Native Claims Settlement Act, Sec.
Order No. 3016, 85 I.D. 1 (1978).

State of California (14 L.D. 253):
vacated, 23 L.D. 230 (1896). Over-'
ruled, 31 I.D. 335 (1902).

State of California (15 L.D. 10) ; over-
ruled, 23 L.D. 423 (1896).

State of California (19 L.D. 585) ; va-
cated, 28 L.D. 57 (1899).

State of California (22 L.D. 428);
overruled, 32 L.D. 34 (1903).

State of California (32 L.D. 346) ; va-
cated, 50 L.D. 628 (1924) (See 37
L.D. 499 and 46 L.D. 396).

State of California (44 L.D. 118, 468) ;
overruled, 48 L.D. 97 (1921).

State of California ». Moccettini (19
L.D. 859); overruled, 31 LD. 335
(1902).

State of California v. Pierce (3 C.I.O.
118) ; modified, 2 L.D. 854 (1884).
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State of California ». Smith (5 L.D.
543) ;. overruled so far as in conflict,
18 L.D. 343 (1894).

_State of Colorado (7 L.D. 490;
ruled, 9 L.D. 408 (1889). .
State of Florida (17 L.D. .355) ; re-

versed, 19 L.D. 76 (189%4).

State of Florida (47 L.D. 92, 93);
overruled so far as in conflict, 51
L.D. 291 (1925). )

State of Louisiana (8 L.D. 126) ; modi-

- fied, 9 L.D. 157 (1889).

State of Louisiana (24 L.D. 231); va-
cated, 26 1.D. 5 (1898).

State of Louisiana (47 L.D. 366) ; 48
1.D. 201 overruled so far as in. con-
fiet, 51 L.D. 291 (1925).

State of Nebraska (18 L.D. 124);
overruled, 28 L.D. 358 (1899).
State of Nebraska v. Dorrington (2
C.L.L. 467); overruled so far as in

conflict, 26 L.D. 123 (1898).

oyver-

State of New Mexico (46 1.D. 217) ;|

overruled, 48 L.D. 98.
State of New Mexico (49 L.D. 314);
overruled, 54 I.D. 159 (1983).
State of Utah (45 L.D. 551); over-
ruled, 48 L.D. 97 (1921).

State Production Taxes on Tribal Roy- |~

alties from Leases Other than Oil

and Gas, M-36345 (May 4, 1956), is|-

superseded to the extent that it is
inconsistent with Solicitor’s Opinion
—Tax Status of the Production of
0il and Gas from Leases of the
¥t. Peck Tribal Lands Under the
1938 Mineral Leasing Act, M-36896,
84 1.D. 905 (1977).

Stevenson, Heirs of ». Cunningham (382

L.D. 650); overruled so far as in]:

in conflict, 41 L.D. 119 (1912) (See
43 L.D. 196).

Stewart ». Rees (21 L.D. 446) ; over- |-

ruled so far as in comnflict, 29 L.D.
401 (1900).

Stirling, Lillie B. (39 LD 346) ;
ruled, 46 L.D. 110 (1917).
Stockley, Thomas J. (44 L.D, 178,
180) ; vacated, 260 U.S. 532 (See

49 1.D. 460, 461, 492 (1923)).
Strain, A. G. (40 L.D. 108) ; overruled
“'g0 far as. in confliet, 51 LD. 51

(1925).

over-
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Streit, Arnold (T-476 (Ix.)), Aug. 26,
1952 unreported; overruled, 62 ID
12 (1955).

Stricker, Lizzie .(15 L.D. "'4) ;.over-
ruled so far as in conﬂlct 18 L.D.
283 (1894).

Stump, Alfred M. (39 L.D. 431), va-
cated, 42 L.D. 566 (1913).

Sumner o, Roberts (23 L.D. 201);
ovetruled so-far ag in confiiet, 41

- LD, 173 (1912).

‘| Buperior Oil Co., A-28897 (Sept. 12,

1962) and William Wostenberg, A-—
26450 ‘(Sept. 5, 1952), distinguished
in dictum; 6 IBLA 318, 79 1.D. 439
(1972).

Sweeney v. Northern Pacific R.R. Co.
(20 L.D. 394) ; overruled, 28 L.D. 174
(1899). -

Sweet, Iiri P. (2 C.L.O. 18) ; overruled
41 T.D. 129 (1912) (See 42 L.D. 313).

Sweeten v. Stevenson (2 B.L.P. 42);
overriled so far as in conflict, 8 L.D.
248 (1884).

‘Taft v. Chapin (14 L.D. 593); over-

ruled, 17 L.D, 414, 417 (1893).
Taggart, William M. (41 L.D. 282);
overruled, 47 L.D. 370 (1920).
Talkington’s Heirs v. Hempfling (2 L.D.

46) ; overruled, 14 L.D. 200 (1892).
Tate;, Sarah J. (10 L.D. 469); over-

ruled, 21 L.D, 209, 211 (1895).
Taylor, Josephine (A-21994), June 27,

1989, unreported ; overruled go far as

in conflict, 59 I.D. 258, 260 (1946).
Taylor v. Yates (8 L.D, 279) ; reversed,

10 L.D. 242 (1890).

‘Teller, John C. (26 I.D. 484); over-

ruled, 36 L.D. 36 (1907) (See 37 I.D.
715).

Thorstenson, Bven (45 L.D. 98) ; over-
ruled, 36 T.D. 36 (1907) (See 37 L.D.
258 (1919).

Tieck v. MeNeil (48 L.D. 158) ;" modi-
fled, 49 L.D. 260 (1922).

Toles ». Northern Pacific Ry. Co. (39
-L.D. 871) ; overruled so far as in con-
flict; 45 T.D. 92, 93 (1915).

Tonking, H. H. (41 L.D: 516); over:
ruled, 51 L.D. 27 (1925)."

Traganza, -Mertie C. (40 L.D."300);
oveiruled, 42 L.D: 611, 612 (1913).
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© Traugh ».-Ernst (2 L.D. 212), over-
ruled, 8 L.D. 98, 248 (1884).
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versed, 18 1.D. 425 (1804). .

Walker ». Southern Pacific _R,R. Co.
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Walters, David (15 L.D. 136) ; revoked,
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Weber, Peter (7 L.D. 476) ; overruled,
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Western Pacific Ry. Co. (40 L.D. 411;
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Williams, John B., Richard & Gertrude
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modified, 5 L.D. 409,
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148 (1958), no longer followed in part,
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ruled, 49 1.D, 874 (1922).

Zeigler Coal Co., 4 IBMA 139, 82 1.D.
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Zimmerman v. Brunson (39 L.D. 310) ;
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Nore.—The abbreviations used in this title refer to the following publications : “B.L.P.”
to Brainard’s Legal Precedents in Land and Mining Cases, vols. 1 and 2. “C.L.IL."” to Copp’s
Public Land Laws edition of 1875, 1 volume; edition of 1882, 2 volumes ; edition of 1890,
2 volumes. “C.L.0.” to Copp’s Land Owner, vols. 1-18. “L. and R.” to records of the
former Division of Lands and Railroads; “L.D.” to the Land Decisions of the Department
of the Interior, vols. 1~52, “I.D.” to Decisions of the Department of the Interior, beginning

with vol. 53.—EbpiTog.
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o DECHSEONS OF THE
DEPARTMENT OF THE HNTERHOR

VALID EXISTING RIGHTS
_UNDER THE ALASKA NA-
TIVE - CLAIMS-  SETTLE-
MENT ACT*

SEORETARIAL ORDER ' NO.
0016 e i
Dee. 14,' 1977

SUBJECT: VALID EXISTING
RIGHTS - -UNDER. THE
" ALASKA NATIVE CLAIMS

_ SETTLEMENT ACT.

Sec. 1 Purpose. The purpose of this
Order is to resolve for the future cer-
tain specific questions which have
arisen ‘in the implementation of that
Act. B i .

Sec. 2 Policy. By this Order I hereby
adopt the memorandum from the Solici-
tor dated Nov. 28, 1977 (copy at-
tached), as the position of the Depart-
ment on the subject of valid existing
~ rights under the Alaska Native Claims
Settlement Act. I conclude that if prior

" " to the passage of the Alaska. Native

~Qlaims Settlement Act (ANCSA) lands
which were tentatively approved for
“state selection were conveyed by the
State . of: Alaska to mumelpahtles or
boroughs, leased by the State with an
option to buy under Alaska Stat.

*Not in Chronologxcal Order.

2.5

§3805.077, or patented by the State

under Alaska Stat. § 88.05.077, “valid
existing nghts were ereated Wlthm
the meaning of ANCSA..T also con-
clude that land covered by such alease
from the State should be included in
any conveyance to a Native corporas
tion, but the option to buy will be en-
forceable ‘by: the -lessee against the
Native corporation, The Bureau:. of
Land Management should 1dent1fy any
third party interests created by the
State; as reflected: by the land records
of the: State of Alaska, ~Division -of

'Lands, and serve notice ‘on all’ partles :

of each other’s poss:tble interests, but

this Department should not adJudlcate

these interests. This Order is not in-
tended to disturh any administrative

jdefermihation contained in a final
decision previously rendered by any

duly authorized Departmental official.

Sec. 3 Eﬂectivev. Date. "_I'his”‘Oi*de:r}is
effective immediately and shall remain -

in effect until June 1, 1979 at which

time it will be converted into the De-
partmental Manual. - L

- Secretary of the Interior..

85.1.D. No. 1



2 DECISIONS OF THE DEPARTMENT OF THE INTERIOR

VALID EXISTING RIGHTS UNDER
THE ALASKA NATIVE CLAIMS
SETTLEMENT ACT

Alaska: Statehood Act—Alaska Native
Claims Settlement Act: Generally—

Alaska Native Claims Settlement
Act: Native Village Land Selections:

Generally

Lands tentatively approved for state se-
Jection and conveyed by the state to mu-
nicipalities  or ‘boroughs prior to enact-
ment of 'ANCSA ‘are mnot available for
native selection under ANCSA.,
Alaska : Statehood Act—Alaska Native
Claiins . Settlement: Act: Generally—
Alaska Native Claims Settlement Act:
Native Vlllage Land Selections: Gen-
erally
Lands tentatwely approved for state
electmn and leased by the state to indi-
viduals ‘with an option to buy will, if
selected by a Native corporation, be in-
cluded in the interim conveyance with the
provision that the:option to buy may be
exercised against the Native corporation.
‘Where the option has been exercised
against the state and a state patent is-
sued prior to the enactment of ANCSA,
the land will: be -excluded from interim
,conveyance to the Native corpdration

Alaska Statehood Act—Alaska Native
Claims Settlement Act Generally—
Alaska, Native Claims Settlement Act:
Native Village Land Selections: Gen-
'erally—Alaska Native Claims Settle-
ment Act: Admlmstratwe Procedure:
Interim Conveyance -
Third party rights created by the state
in lands selected by natives under AN-
CSA should be-identified by BLM in the

decision to .issue.interim conveyance if
possible, but need not be adjudicated.

Alaska: Statehood Act-——Alaska Native
Claims Settlement Act: Generally—
Alaska Native Claims Settlement Act:

[85 LD.

Native Village Land Selections: Gen--
erally—Alaska Native Claims Settle-
ment Act: Administrative Procedure:
InterimConveyance

~ANCSA and the implementing regula-

tions draw. a basie distinction between
valid existing rights leading to the

--acquisition of title and those of a tem-

porary nature, requiring exclusion of the
former from the interim con_veyénce but
inclusion of the latter with provisions
protecting the third parties rights for the
duration of his interest. The statute and
the implementing regulations do not dis-
tinguish, in protecting rights leading to -
the acquisition of title between those
arising under federal law and. those
arising under state law.

~ Appeal of Eklutna, 1 ANCAB 190, 83
1D. 619 (1976), modified; Appeals of
the State of Alaska and Seldovia Na-
tive Association, Inc., 2 ANCAB 1, 84
1.D. 349 (1977), modified.

Now. 98, 1977
MEMORANDUM
To: SECRETARY >OF> THE iNTERIOR.t '
Fron ;. Sovicrror.

SU’BJEOT Varw Existine Ricmrs
UxpEr  THE - ArLasga  NATIVE
CrarMs SETTLEMENT ACT

Certain questions have arisen in

* connection with the implementation

of the Alaska Native Claims Settle-
ment Act (ANCSA) ,-1 including an
issue on which there is apparently
a conflict between a decision; by the

143 U.8.C. §§ 16011629 (1074).
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Interior Board of Land Appeals
(IBLA) % and two decisions issued
by the
Appeal Board (ANCAB).®
To the extent that the opmlons
have created uncertainty as to the
Department’s policy and legal posi-
~tion with respect to the implemen-
tation of ANCSA, the policy and
legal position should be clarified.

ISSUES PRESENTED

1. Are lands which were tenta-
tively approved for. State selection
available for conveyance to Native
corporations when they are located
within. the area  withdrawn for
Native selection by sec. 11(a)(2) of
the ANCSA. if prior to the enact-
ment of ANCSA the lands had
been— :

a. conveyed by the State to mu-
nicipalities or boroughs? -

‘b. leased with an option to buy by
the State to individuals under the
State’s “open to entry” program?

" c. patented by the State to indi-
viduals under the State’s “open to
entry” program

2. If “open to entry” leases are
“yalid existing rights” should the
land be excluded from the convey-
ance to Natives or should it be in-
cluded in the conveyance as a “sub-
ject to” interest ¢-

8. To what extent does ANCSA
requlre the Department to deter-
mine whether third party rights ac-
quired under State laws are valid ?

' 2 Qtate of Alaska, 19 IBLA 178 (1975).

3 Appeal of Eklutna, 1 ANCAB 190, 83
ID. 619 (1976) ; Appeals -of the State of
Alaska and Seldovia Native Association, Inc
2 ANCAB'1, 84 L.D. 349 (1977).

Alaska Native Claims

CONOLUSION

LI conclude that all three of the
third party m_terests identified
above are “valid existing rights”
within the meaning of ANCSA.

- 2.-T econclude that the land cov-
ered by an “open to entry” lease
should not be excluded from. the
Natives’ conveyance but: that the
option to buy will be enforceable
by the - lessee agamst the Natlve
corporation. -

3. 1 conclude that the Vahdlty of
third party interests .which -were
created by the State should be iden-
tified if possible to put all interested
parties on notice, but need not be
ad]udlcated ' Tl

DISC USS[ ON. .

From the time the Umted States
acquired possession of Alaska from
Russia, Congress . recognized in a
general. way the claims of Alaska
Natives to the land they had used
and occupied. Thus in 1884 Con- -
gress declared ; “The Indians * * *
shall not be disturbed in the posses-
Sion of any lands actually-in their
use and occupation or now claimed
by them but the terms under which
such persons may -acquire title to
such lands is reserved for future
legislation by Congress.” Act of
May 17,1884 (23 Stat.24).

At the time of the Alaska State-
hood Act, July7,1958 (72 Stat. 339),
Congress recognized that. these
aboriginal claims would be a poten-

_tial cloud on the land conveyances

to the State and would have to be
addressed by Congress. Sec. 4 of the
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Statehood Act provides in pertment

part:

[T]he * * * State and 1ts people # R %
forever disclaim all rlght and title * * #
to any Iands % % % which may be held by
any Indians, Eskimos, or Aleuts * * *
sitch ‘lands # % * remain under the ab-
solute jurisdiction * * # of the United
States until disposed of under its:au-
thorlty #ioEk o

The 1e01s1at10n addressmg .the
land claims of Alagka Natives came
in 1971, thirteen .years after the
' Statehood Act. During the thirteen-
year interim the State ' received

patent to about 4.8 million acres and.

“tentative approval” to:about 7.7
million acres or more. It had filed
selections on an additional 15 mil-
lion. on which no federal action’ had
been taken.

The concept of tentative approval
comes from sec. 6(g) * of the State-
hood ‘Act Wthh states in pertment
part:

# % % F0110w1n°' the selectlon of lands
by the State and the tentative approvalof
such selection by the Secretary of the In-
. terior *.* * but prior to the issuance of
final patent, the State is heveby. author-
ized to execufe conditional leases and to
make cond1t10nal sales of such selected
lands, * % * :

The 1mp1ement1ng regulatlons
(43 CFR 2627.3(d)) provide that
“tentative a,pproval” will be issued
only “yfter determining that there
is no bar to passing legal title * **
other than the need for survey of
the lands or for the issuance of'pat—
ent or both. ’

By the tlme ANCSA wis enacted
the State had created several types

of third party interests on land to - :

" ‘¢'Set forth in full in Appendix A,p. 9.

{85 1.D.

uWthh it had received tentative ap-

proval. Among these were convey-
ances to boroughs and municipali-
ties under State Statute A.S. §29.-
18.190, and conveyances by the State

under its “open ‘to entry” program
A.S. § 38.05.077, as well as mineral

- leases, timber sales contracts, free

use permits, Water rights certlﬁcates
and others. -

The determination - of whether
these rights survive Native selection
under ANCSA could begin with an

‘analysis of the nature of the State’s

title to tentatively approved lands.
It is argued that the State’s title is
a vested title subject only to being

~voided if Native occupancy could be

proved. Zdwardsen v. Morton, 369

F. Supp. 1359 (D. D.C. 1973) is cited

both for and against this proposi-
tion. It was also argued during the
debates which ‘preceded ANCSA
that the State’s tentat.lvely ap-
proved - selectlons, being vested
rights, could not be used by Con-
gress to settle the a,borlgmal claims
without compensatlon to the State.
If the protection -which the third
party grantees received is to be
found in common law property prin-
ciples outside of ANCSA, these ex-
ceedingly complex questions would
have to be resolved. Since I conclude
that protection of. third party in-.
terests created by the State is pro-
vided in ANCSA, T need not deter-
mine whether such persons are also
protected by principles outside of
ANCSA. -
A fundamental pr1nc1ple of
ANCSA is that “All conveyances
made pursuant to this Act shall be
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subject to.valid existing rights.” ®
In addition, the sections withdraw-
ing land for Native selection (Sec.
11(a), 16(a)) expressly . provide
that the withdrawal is. “subject to
- valid existing rights.” The revoca-
tion. of prior reserves created for
Natives:is also “subject to . valid ex-
isting rights” (Sec. 19(a)).

- Although the. phrase “valid ex~ :

isting rights” is not specifically de-
fined in sec. 3“Definitions”, both the
statute and -the legislative history
offer guidance as to its:meaning.’

Sec. 14(g) of ;thé Act, Dec. 18,
1971 (85 Stat. 704)- prov1des in per—
tinent part::

®ox o Where prior to patent of any land
or minerals under this Act, a lease, con-
tract, permit, right-of-way, or easement
(including a lease issued under see. 6(g)
of the Alaska  Statehood - Act) hag: been
issued * * * the patent shall contain
provisions making it subJeet to the lease,
contract (ete.) # ® %,

Sec. 2‘)(b)6 dlrects the Secre-
tary “to promptly issue patents to
all persons who have made a lawful
entry on the public lands in com-

- pliance with the public land. laws
for the purpose of gaining title to
homesteads, = headquarters - sites,
trade and manufacturing  sites, or
small tract sites * * * and who have
fulfilled all the requirements of law
prerequisite to obtaining a patent.”

Sec. 22(¢)” protects persons who
have initiated valid mining claims
or locations in- their possessory
U ec. 14(g), 43 U.S.C. §1613(z)- (1974),
set forth in-full in Appéndix A, p. 9. .

©43 U.S.C. § 1621(b) (1974), set forth in
full in Appendix A, p. 9.

743 U.B.C. §1621(e) (1874), set forth in
full in Appendix A, p. 9.

rlghts 1f they have met the requlre-
ments of the mining laws.

By regulation the Department
has construed. secs. 14(g) and 22
(b) and provided the mechanism
for implementing them. 43 CFR
2650.3-1(a) provides: ;

“Pursuant to secs. ‘14(g_)ﬂ and 22(b) of
the ac¢t, all econveyances issued under the
act shall exclude any lawful entries or
entries which have been perfected under,

or. are bemg mamtamed in compliance
W1th laws leading' to the acquisition of

- title, but ‘shall -include land subject to

valid- existing rights of a. temporary or
limited nature suc¢h as those created. by
leases: (mcludmg leases issued under

sec. 6(g) of the Alaska Statehood Act),

contracts, pemmts,

rlghts-of—way, or
easements o -

ThlS remﬂatmn makes a. b‘LSlC
distinction between rights “leadlng
to. acqulsltlon of title” and “rights
of a temporary nature.” The for-
mer are excluded from the convey- -
ance, the latter are included but
protected . for the duration of the

interest.

It has bkeen aroued that the stat-- v

,ute and the recrulatlons also dis-

tmgulsh in rights leading to the
acquisition of title between those
created under Federal law and
those created by State law, protect-
ing only the former. I do not agree
for several reasons.. -

. First, the authonty of the State
to create third partyinterests in
tentatively approved lands comes
from sec. 6(g) of the Statehood Act,
quoted in pertinent part above. Al-

though the State has exercised this

authority through State legislation
defining the terms on which persons
may acquire leases, etec., the Con-
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gress, in ANCSA, clearly cons1d- ‘

ered such leases to be issued under
Federal law, namely the Statehood
Act. Sec. 11(a)(2) for example
withdraws T.A.’d land “from. the
crestion of third party interests by
the ‘State under the Alaska State-
hood Aect.” Sec. 14(g) as already
stated refers to leases “issued under
section 6(g) of the Alaska State-
hood Act.” Therefore, it was appro-
priate that 43 CFR 2650.3-1(a)
does not limit its scope to entries
maintained under Federal lows

lea,dmO‘ to the aoqu1s1t10n of title,

but says simply “laws leadmg tothe
acquisition of title.”

" “Second, T do not believe the list-
ing of the rights to be protected was
mtended to be lmntlng but. rather
was ejusdem generis. The regulation
already quoted (43 CFR 2650.3-1
(2)) precedes its list with “such as
those created by * * *” indicating
clearly that the list was not exhaus-
tive. Furthermore, there is no logi-
cal reason why Congress would have
intended to protect- r1ghts of mu-
nicipalities or individuals- leadlng
_ to the acqulsmon of title under such
Federal laws as the Townsite Act or
the Homestead Actbut not intended
to pr otect the same mun101pahty or
individual when the law under
- which the rightsare bemg perfected

Is a State law. :

It is my conolusmn, therefore,
that the Depa,rtment’s regulations
have construed
rlghts” under ANCSA to include
rights perfected or maintained
under state as well as federal laws
leading to the acquisition of title.

_section

“valid = existing

[85 LD:

ThlS conclusion is reinforced by
the provisions of sec. 11(a)(2)
which provides that the withdrawal
of State selected and T.A.’d lands is
from “all forins of appropriation
under the public land laws, includ-
ing the mining and mineral leasing
laws, and from the oreation of third
party interests by the State under
the Alaska Statehood Act.” The
italicized language reveals that

_third party interests created by the

State ‘are:considered to have been
created “under” the Statehood Act,
which is a Federal stdatute. Also by
withdrawing the land from the fu-
tare creation of third party interests
by the State, there is a.strong im-
plication that third party interests
already created were _considered

“valid existing rwhts ” I‘mally, the
fact that the lands are withdrawn -
from -appropriations - under  the
mining laws makes it clear that
“valid existing rights” as used in
11(a)(2). contemplates
rights leading to the acquisition of
title as well as those ofa temporary
nature.

"The fact that Congress expressly
referred only to leases issued by the
State isnot persuasive evidence that
Congress intended no other state
created interests to be protected.
The reason for Congress’ special em-
phasis on state leases is entirely
understandable '

- The House Committee report re-
flects Congress’ concern that a lease
issued 'by" the State which on its
terms was conditional on the issu-
ance of a patent to the State not be
terminated by virtue of the Native
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"selectlon H.R. Report No. 92-523,
92d Cong., 1st Sess. (1971), p. 9.
It is well-known that ANCSA
was the subject of intense concern
to the soil and gas industry which

~ had mineral leases on State selected

lands.® It is therefore not surpris-
ing that Congress -paid special
~attention to State issued leases. But
that is not to say that Congress was
unaware of or unconcerned with

State issued patents, which were

equally conditional on the issuance

of ‘a Federal patent to the State.

“Thus the House Committee: report
supra, states: “Sec. 11(i) protects
all valid rights % %% » Tf it had i in-
tended to protect only leases or only
rights of a temporary nature the use
of the word “all”” would seem 1n-
appropriate. :

The State “open to entry” leasing
proaram, “A.S. 38.05.077, provides
for the issuance to qualified appli-
cants of a five- -year - lease (renew—

‘able for five years) to not more than

ﬁve acres of State land. cla351ﬁed as’

“open to entry.”
It further provides:

7(4‘) Before a person may purc'hase‘fthe
parcel of land upon'which he has entered
-he 'shall have a survey made. of the

s

entry’f*_". E
* .0 & * . & *

-{(6) ‘When the entry has been made
upon land that has been selected by the
State and’ upon which the State has not

8 See, for example, the dissenting view of
Congressman. Saylor appended to House Com-
mitiee’ Report No. 92-523, 92d Congress, 1st
Sess (1971),atp 51.

received tentatlve approval or patent the
entry shall be approved only on the basis
of a renewable lease.-When tentative ap-
proval or patent has been received by

the  State, the lessee may relinquish his

lease and acquire patent to the entry by
negotiated purchase upon the terms and
onchtmns prov1ded for in this section.
The program contempla,ted here
is a lease with an option to buy at
a negotiated price. It is a lease which
could at the election of the lessee
lead to the acquisition of title.
Since sec. 6(1) of the Alaska State-
hood Act prohibits the State from
conveying. minerals, the option to
buy pertams to the surface 1nterest
only. :
Under the analysm set forth
above, third-party interests created
by the State are protected regard-
less of whether they are of a tem-
porary nature or lead to the acqulsl-

‘tion of title. However, for | purposes

of 43 CFR 2650.3-1(a), it must be
determmed whether land ’covered
by an open to entry lease should be

excluded from the conveyance, or

whether it should be included in the
conveyance which would be 1ssued
Sllb] ect to the lease.”
It is my “conclusion that the open
to entry lease should be treated as
a leass for’ purposes of 43 CFR

2650.3-1 and. 2650.4-1, and ‘that the

option to purchase may be exercised
against the Native corporatlon
This conclusion is based on the fact
that the document which ‘the State
has issued is termed a “lease,” and
at the tlme of the conveyance, it
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cannot be determined with certainty -

‘whether the option to buy will be
exercised. Sec. 14(g) of: ANOSA
specifically provides . that  “the
rights of the lessee * % * to the
complete enjoyment of all rights,
privileges and benefits” are to be
protected in the conveyance, and
that the Natives shall succeed to the
interests of the State as lessor. By
including the land in the convey-
ance the land will remain with the
Native corporatlon and not revert
to the State if the lessee dechnes to
exercise his optlon to purchase or if
the lease turns out to be invalid for
some reason. Moreover the mineral
_ interest will remain with the Natwe
corporation in event, and the cor-
poration will receive the proceeds
of the sale if the option is exercised.
If an open fto entry lessee exer-
cises his option to _purchase after
the conveyance has -been. issued to
the Native corporatmn and the Na—
tive corporation conveys the land to
hlm, the acreage so conveyed will
‘have been charged against the cor-
poratmn But since the corporatlon
will have received the minerals and

the purchase price for the surface.

estate, a credit for the acreage con-
veyed would not be appropriate.

" The final issue for resolution is to
what extent the law and reaula-
tions require the Department to
1dent1fy and determme the validity
of (adjudicate) third party valid
lex1st1ng rights.

© Clearly the admm1strat1ve act of
listing an interest as a- valid exist-

[85 LD.

ing-right or of failing to list it does
not create or extinguish the right.
Because of this the ultimate valid-
ity of all interests. may require
court litigation. :
Nevertheless it i is approprla,te for
BLM to determine in the first in-
stance the validity of those inter-
ests: which are created by Federal
law since BLM is in most cases the

~agency charged with the adminis-

tration of those laws. It is also ap-
proprlate for BLM to 1dent1fy any
interests which appear or the State

’1and records and to serve notice on‘

all part1es of each other s poss1b1e‘
interests. Tt was for this reason that
the Department promulgated 43
CFR 2650.7 (d) requlrmcr that de-
cisions of BLM. proposing to con-
vey lands under ANCSA shall be
served: “on all known parties of rec-

ord who claim to have a property in-

terest or-other valid existing right
in the land affected by the decision.”
Neither the Department’s. “regu-
lations nor ANSCA require the De-
partment to determine whether
third-party interests created by the
State are vahd under the applicable

'Sta,te law. and reo-ulatlons The De-

partment -is" not an approprlate
forum to adjudicate these interests.
If the State created interest is valid

on its face it should be deemed
‘valid for purposes of the convey-

ance document.

Lzo KruLirz,
Solicitor.
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APPENDIX A

ALASKA NATIVE ULAJM;S* ”
 SETTLEMENT AOT

‘ WITHDRAVVAL OF
. PUBLIC LANDS

“Sec. 11. (a)(1) The followmg
public lands are withdrawn, sub-
ject to valid existing rights, from
all forms' of appropriation under
the pubhc land laws, including the
mining and mineral leasing laws,
and from selection under the Alas-‘
ka, Statehood Act, as amended :

“(A) The lands in each
township that encloses all”or
part of any Native village

" identified pursuant to Subsec-'

tion (b) ;

“(B) The 1ands in = each
townsh1p that is contlguous to
or corners on the township that
encloses all or part of such Na-
tive village;and = .

“(C) The lands in each
township that is contiguous to

taining lands. withdrawn by

paragraph (B) of thlS subsec—'

tlon

“The following lands are ,excepted
from such withdrawal: lands in the
National Park System and lands
withdrawn or reserved for national
defense purposes other than Naval
Petroleum Reserve Numbered 4.
“(2) "All lands loeated within the
townships described in subsection

(2)(1) hereof that have been se-

256-087—78——2

lected by, or tentatlvely apploved
to, but not. yet patented to,the State
under the Alaska Statehood Act
are Wlthdrawn, subject. to valid ex-
isting rights, from all forms of ap-
proprlatlon under. the publlc land
laws, : including - the mining and
mineral leasing laws, and from. the
creation of third party interests by
the State under the Alaska State—
hood Act.” -

_'CONVEYANCE OF LANDS
“Sec. 14. - _

R (g) All conveyances made pur-
suant to this Act shall be sub]ect to
valid existing rights.. Where, prior
to patent of any land or minerals
unden this Act, a lease, contract,
permit, rmht-of—way, or easement
(including a lease issued under sec-
tion 6(g) of the Alaska, Statehood
Act) has been issued for the surface
or minerals covered under such

patent, the patent shall contain pro-
visions making it subject to the

- lease, contract, permit, right-of-
Or coTners on a townshlp con- -

way, or easement, and the right of
the lessee, contractee, permittee, or
grantee ‘to the complete enjoyment
of all rights, privileges, and benefits
thereby granted to him. Upon issu-

ance of the patent, the patentee

shall succeed and become entitled to
any and all interests of the State or
the United States as.lessor; contrac-:
tor, permitter, or grantor, in any
siuch leases, -contracts, permits;
rights-of-way, or easéménts cover-
ing the estate patented, and -a lease
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issued under section 6(g) o:f the

Alaska Statehood Act. shall be
treated for all purposes-as though
the patent had been issued to the
State. The admmmtratmn of-such
lease, contract, permit, right-of-
way, or. easement shall continue to
be by the State or the United States,
unless the agency responsible for
administration waives administra-
tion. In the event that the patent
does not cover all of the land em-
braced within any such lease, con-
tract, permit, right-of-way, or ease-
ment, the patentee shall only be en-
titled to the proportionate amount
of the revenues reserved under such
lease, ~contract, permit, right-of-
way, or easement by the State or the
United States' which results from
multiplying the total of such reve-
nues by a fraction in which the
numerator is the acreage of such
lease, contract, permit, right-of-
way, or easement which is included
in the patent and the denominator
is the total acreage contained in
such lease, contract, permit, right-
of-way, or easement »

‘MISCELLANEOUS

“Sec. 22. (a) None of the revenues
granted by sec. 6, and none of the

lands granted by thls Act to the Re-

gional and Village Corporation and
to Native groups' and individuals
shall. be subject to any contract
which is based on a percentage fee
of the value of all or some portion
of the settlement granted by this
Act. Any such contract shall not be

enforceable against any Native as’

defined by this Act or any Regional
or Village Corporation and the

[85 1I.D..

revenues and lands granted by this
Act shall not be subject to lien, exe-
cution or judgment to fulfill such a
contract. .

“(b). The Secretary is dlrected to
promptly issue patents to ‘all per-
sons who have made a lawful entry
on the public lands in compliance
with the public land laws for the
purpose of gaining title, to home-
steads, headquarters s1tes, trade and
manufacturing sites, or small tract
sites (43 U.S.C. 682), and who have
fulfilled all requirements of the law
prerequisite to obtaining a patent
Any person who has made a lawful
entry prior to Aug. 31, 1971 for any
of the foregomg purposes shall be
protected in his rightof use and
occupancy until all the Tequire-
ments of law for a patent have been
met even though the lands 1nvolved
have been reserved or withdrawn in
accordance with Public Land Order
4582, as amended, or the withdrawal
provisions of this Act: Provided,
That occupancy must . ‘have been
maintained in accordance with the
appropriate public land law: Pro-

wided further, That any person who

entered on public lands in Violation
of Public Land Order 4582, as
amended, shall gain no rights. -

“(¢) On any lands conveyed to
Village and Regional Corporations,

- any person who prior to Aug. 81,

1971, initiated a valid mining claim
or location under the general
mining Jaws and recorded notice of
said location with the appropriate

~State or local office ‘shall bé pro-

tected in his possessory rights, if all
requirements of the general mining
laws are complied with, for a period
of five years and may, if all require-
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ments of the general mmmg laWS
are. comphed Wlth proceed to
pa,tent no

ALASKA ;S'TATEHOOD AG’T
Sec 6, As Amended

“(g) Except as pr’ovﬂéﬂ'iir\i sub-
section . (a),. all lands granted in
quantity to and authorlzed to be se-

lected by the State of Alaska
by this Act shall be selected “in -

such manner as the laws of the
State may provide, and in conform-
ity with such regulations as the
Secretary of the Interior may pre-
scribe. All selections shall be made
in reasonably compact tracts, tak-
ing into decount the situation and
potential uses of the lands involved,
and each tract selected shall contain
at least five thousand seven hun-
dred and sixty acres unlessisolated
from other tracts open’ to se]ectmn
or, in the case of selections under
subsection -(a) ‘of this section, one
hundred and sixty acres. The au-
thority to make selections shall
never be alienated or' bargained
away, in whole or in part, by the
State, Upon the revocation of any
order of withdrawal in Alaska, the
order of revocation shall provide
for a period of not less than ninety
days before the date on. which it
otherwise becomes effective, if sub-
sequent to the admission of Alaska
into the Union, during which pe-
riod the State of Alaska shall have
a preferred right of selection, sub-
ject to the requirements of this Act,
except as against prior existing

: vahd rlghts or as awamst equltable

claims. ‘subject. to. allowa,nce .and
confirmation. Such ,_prefer_red rlght
of selection. shall have precedence
over the preferred right of applica-
tion created by section 4 of the Act
of September 27, 1944 - (58 Stat.
748; 43 U.B.C;; sec. 282) ;45 IOW O
herea,fter a,mended but ot - over
other preference rights now con-
ferred by law. Where any. lands de-
sired by the State are unsurveyed
at the time of then' selectlon, the
Secretary ‘of the Interior shall sur-
vey the exterior boundarles of the.
area requested without any 1nter10r
stubdivision. thereof and shall issue
a. patent for such selected area in
terms of the exterior boundary sur-
vey; where any lands desired by the
State are surveyed. at the time of
their selectlon, the boundaries of
the area requested shall conform to
the pubhc land subdivisions estab-
lished- by, the. approval of the sur-
vey. All Jands duly selected by the
State of Alaska pursuant to this
Act shall be patented to the ‘State
by the Secretary of the Interior.
F01(10W1n0' the selection of lands by

the--State and’ the tentative ap-

proval of such selection by the Sec-
retary-of the Intenor or his de51g-
nee, but prior to the issuance of
ﬁnal patent, the State is hereby au-
thorlzed to -execute. conditional
leases and to make condltmna.] sales
of sueh selected lands.” As ‘used in
this subsection, the words ‘equita-

ble elaims subject to allowance and

conﬁrmatlon 1nclude, ‘without llm-:
itation, claims of holders. “of per-
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mits issued. by the Department of .
reestabhshment which, however, it falled

Agriculture: on lands eliminated
from national forests, whose per-
mits have been terminated only be-
cause of such’ elimination and who
own valuable mprovements on such
lands » o

APPEAL OF SYSTEMS
TECHNOLOGY ASSOCIATES, ING

IBCA—1108—4.-76
Declded January 19,1978

Contract - No. 68-01-2782, Environ-
mental Protection Agency

Sustained.

1. Contracts: Performance or Default:
Breach-—Contracts: Performance or
Default: Excusable Delays—Con-
tracts: Performance or Default: Im-
possibility of Performance :

‘Where the Government obligates substan-
tial funds to buy equipment and services
but allows an option to extend the lease
for computers that arve essential for full
performance of the contract to lapse and
then fails to obligate funds to buy or lease
these computers, the Government has pre-
vented performance of the critical part of
the contract and the contractor is 3ust1—
ﬁed in stoppmg work. :

2. Contracts: Constructlon and: Op-
eration: Waiver and. Estoppel—(}'on-
tracts: - Disputes - and - Remedies:
Burden of Proof—Contracts: Disputes
and Remedies: Termination for De-
fault—~Contracts: Performance or De-
fault: Excusable Delays—Contracts:
Performance or Default: Waiver and
Estoppel-—Evidence:  Burden ~ of
Proof—Rules of Practice:  Appeals:
Burden of Proof——Rules of Practlce.
Witnesses - : :

The Government, after waiver of the orig-
inal delivery schedule, has the burden of
proof that the umlaterally estanhshed

new schedule is reasonable under all the -

DECISIONS OF THE DEPARTMENT OF 'THE." INTERIOR
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c1rcumstances existing at the time of the

to show...

APPEARANCES Mr. Edward F. Can-
field, Attorney at Law, Casey, Scott &
Canfield, Washington, -D.C;, for the
appellant; Mr. Donnell L. I\Tantkes,
Government Counsel;  'Washington,
D.C., for the Government.

OPINION BY ADMINISTRA-
7IVE JUDGE STEELE

INTERIOR BOARD OF CON-
TRACT APPEALS

Table of C’ontents of Opinion

Sec. No., - Topic
1. Summary of decision. The appeal is
sustained.
2. Introducmon—An appeal from a de-
. ‘fault termmatlon ‘
3. The contentions of the parties. The
" appellant- says the Government
prevented  performance. The Gov-
ernment.says that appellant aban-
: doned performance )
4 The history of the contract. Fmdmgs
of fact and conclusions of law.
Part I—In general—the contract re-
. . quirements.

Part II—Change. orders; 1nclud1ng

. mod. 5. ) _

Part III—STA’s incurrence of costs

' of performance. o
.- Part IV—Change order negotlatlons
fajl,

Part V—STA’s attempts to obtain

.. the computers.

Part VI—The EPA—STA attempts
to reestablish an obhgatlon. to
lease the computers. ;

.. Part VII—Contractual. status at the

- time of the termination.

5. De_cnsmn, analysis, conclusions of
law. The appeal is sustained.

Part I—The Government frustrated
performance by failing . to timely
buy or extend the lease on the
computers. -
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Table.of Contents of Opim:on—(}ontmued

Sec. No. .. . -+ Topic.
Part II-—The Government Walved
the ongmal dehverv schedule, and

failed to carryits burden of proof

] that the new schedule it attempted
to-establish was reasonable for it

“-and. STA under the mrcumsbances ’

" then existing.

Part III—Mod 5wasa change order
Whlch required eqmtable adjust-
‘ment} in schedule and price.

- Part IV—The contract is terminated

. for the convenience of the Govern-
ment and the contracting officer
_must now equitably adjust the con-
tract pmce under the second sen-

“tence -of paragraph 11(e) of the
Default clause.

1. SUMMARY OF DECISION.
THE APPEAL ISSUSTAINED.,

The contractor, Systems Tech-
nology Associates, Inc. (STA),
and the Government, Environmen-
tal - Protection Agency - (EPA),
agreed by an Aug. 15, 1974, con-
tract that STA would: (1) lease
with an option to buy and deliver
and install at a specified EPA fa-
cility ~ computers and auxiliary
equipment ' (with an approximate
value of $1.8 million) ; (2) buy, de-
liver, sell; and install other com-
puter equipment (with an approxi-
mate value of $300,000); (3) pre-
pare and deliver computer “soft-
ware™ for the above. equipment;
(4) prepa,re -and - deliver manuals,
acceptance test plans, .site docu-
 mentation and progress- reports;
(5) prov1de trammg on‘the system;
and (6) provide maintenance on
the computers, when ‘installed, for
1 month. The partles agreed that
the Government was buying all the

eqmpment and services except the
computers  (and. auxiliary. . equip-
ment) which would be leased by the
Government- from the date of in-
stallation and -acceptance for 1
month. The contract provided that
when the Government obtained
more funds:it had the right to ex-
tend the lease period by lease ex-
tension acecomplished on or before
the end of June 1975 or to buy the
computers. The funds obligated by
the contract were $1,302,993. The
“delivery date” for the equipment
was on or before May 30,.1975.

The contractor commenced per-
formance and on May 1, 1975, the
Government issued a change order
changing the computer from a Sig-
ma 5 to a Sigma 6. Thereafter the
parties agreed to substitute a Xe-
rox 500 for the Sigma 6. The par-
ties could not agreed on the price
or schedule adjustments resulting
from the change order and the Gov-
ernment failed to extend the lease
period for the computers or exer-
cise its option to buy them. Intense
negotiations at the end. of 1975
failed to result in the obligation of
funds to lease {or buy) the.comput-
ers which were essential to the sys-
tem-and appellant stopped: work
and- the contract was terminated
for default on Mar, 1976. -

We decide that the Government’s
failure to.exercise its options to
either buy the computers orto time-
ly extend the lease thereof caused
STA to fail to complete its contract
with Xerox to obtain the comput-
ers and thus the default termina-
tion was improper and must be, and

_hereby is; converted to a termina-
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tion for the convenience of the GOV-
ernmert.’ “We' fiirther conclude that
the’ Governmént waived the origi-
nal performance dates and failed to
* reestablish- new ' reasonable per-
formance dates so that we also hold

that ‘the ‘default termln‘itlon was:

prematiire.’ Plnally -we decide that
the Governmient is now obhgated to
equitably adjust the contract price
- under the second sentence of clause
11(e)—~the  Default clause. The
claims -for varieus constrictive
change orders are denied without
prej udlce ‘and remanded to the con—
traetmov oiﬁeer ' :

2. [NTRODUOT[ON—-AN' _
APPEAL FROM A DEFAULT
TERMINATION.

This is - an appeal from the de-
fault termination of a complex con-
tract for the'delivery of computer
equipment and computer services:

The “parties. have agreed  that
they do not herein ask the Board. to
decide quantum (1Tr. 3).

The bhearing on the appeal was
conducted - by * -Administrative

Judge Vasiloff who is no longer: a

member of thls Board.

3. THE UONTENTIONS OF
THE PARTIES. THE AP-
PELLANT SAYS THE GOV-
-ERNMENT PREVENTED
PERFORMANCE. THE GOV-
ERNMENT SAYS THAT AP-
"PELLANT ABANDONED
- PERFORMANCE.THE [S-
SUES IN THE APPEAL.

The Grovernment contends that
the contract - was. properly termi-

DEPARTMENT OF THE INTERIOR"

[85 LD

na’fed for defauit because the ap-
pellant ‘had ‘anticipatorily’ repudi-
ated it. (Government’s Posthearing
Brief, pp. 43-45.) Altematlvely the

Government says that the appel—'

lant’s: failure to meet the ‘Govern-
ment’s unilaterally - reestablished,
allegedly = reasonable, - ~delivery
schedule was proper ground for the
default termination (Government’s
Posthearing Brief, pp. 88-42).
- The appellant, on the other hand,
says that the contract in practice
was divided into two parts; one for
major computer hardware (and its
software) and the second for the
balance of the hardware; software,
documentation and training. Aec-
cording to the appellant, the de-

fault termination was improper be-

cause the Government never funded
the major computer hardware por-
tion, thereby making performance
of the contract impossible (Appel-
lant’s brief dated May 5, 1977, pp.
10-15).

A second issue inherent in the dis-

‘. pute is the effect of Change Order 5

on the rights and duties of the par-
ties. This change order, as imple-
mented, changed the major item of
computer equipment. The appellant

- says this was a normal change order

which required the Government to
equltably increase the contract price
and to equitably adjust (extend)
the delivery/performance schedule
(Appellant’s May 5, 1977, brief,
pp. 17-19). The. Government dis-
putes this { Government’s Posthear-

ing Brief, pp. 83-387), and argues

thet the change could not legally in-
crease the contract price because of
a specla.l provision called Article 53,
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Equlpment Substltutlon (Whlch
arguably said in effect: if the con-
" tractor substltutes equlpment to

S meet the goals of the spemﬁcatlons,

this. subsmtutlon can only result in
a downward -adjustment in price).
Fmally, the Government says_that
the dehvery schedule was properly

adjusted. by the contracting officer,

and that when the contractor failed
to meet this adjusted schedule, it

was properly terminated for default.
under paragraph (a) (i) of the de-

fault clause of Standard Form 32
1969 Edition (tab 69, Tr. 22, 23).

In its. May 5, 1977, posthea,mng’

brief (at pp. 19—27 ), the appellant
also makes claim for several con-
structive change orders such as: (1)
acceleration due to improper nego-
tiating - techniques relative  to
Change Order 5 (pp. 19-22); (2)
improper direction to do work after
the expiration of the contract (p.
26) ; (8) added work, as more soft-
ware was-required by Change
Orders No. 1 and No. 5 (pp. 23—
25) ; and (4) excessive administra-

tive cost_ due to improper attempts

to levy a penalty against the con-

tractor (pp.25-26). See also Appel-

lant’s “Pfe-TnaI Statement.” .

There are, other “minor” conten-
tions: of the ‘parties which were
raised in.the Answer.and Com-
plaint. =

We conelude that the only issue
that we need presently decide is
Whether or. not the contract was
‘ properly terminated for default. In
deciding th1s issue we will consider
any ev1dence of excusable (or Gov-
ernment; caused) delay such that the
default termmatlon was (or was

not) prematme We deci
the appellant did not, antlclpatorﬂy '
repudiate the contract:.and that the
default termination was-therefore,
improper.. - Finally, we. suggest
the appropriate standard - for relief,
ag the parties; have stated different,
views at different timeson thls topic;
(¢f. Complaint, pp. 10-11, and An-,
swer, pp. 5-6, with appella,nt?s ‘May.
5, 1977, brief, p- 9, Government’s.
Rebut’ca,l Brief, p. 3. ) :

4, THE HISTORY OF THE

OONTRACT. FINDINGS OF.
FAOT AND OONC’LUSIONS
OF LAW. :

PaM Z—In Genefo;l N

4.1 The parties entered into a ne-
gotiated, firm, fixed price contract
on Aug. 15,1974 (Tab 1). The con-
tract was for the provision of com-
puted services and equipment for a’
system to record and analyze auto-
motive emissions at EPA’s Ann
Arbor, Mlchluan, facﬂlty The con-
tract price was $1,302,993. '

4.2 EPA had insufficient funds to
buy -all the equipment that was ne-
cessary to make the proposed sys-
tem work so the contract in effect
provided that STA’ would obtain,
deliver, and install the brain of the
system, the three “CPU’S”, .(here-
after also called “computers”) (and
auxiliary equipment) before May
1975 and the Government would
lease these for 1 month at a cost
of $32,911.

4.3 The partles expected that
EPA would . befors June 380, 197 5,
obtaln the necessary funds to buy
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this equipment at an add1t10na1 d
price of approximately $1.8 miilion.

or ‘at least ‘would obtain sufficient
funds to exténd ‘the’ lease of the

" equipment:

. 4.4 In addition to above discussed
equipment (called “table . I” equip-
ment) the contract required STA to
buy, sell, dnd - deliver “table ITI”
equipment (worth about $300,000)

to EPA and to design and deliver

computer “softWafe” for the whole
system (this alone was a consider-
able task), and make and deliver
manuals, provide training to EPA
pelsonnel on the equlpment and the
system; furnish and acceptance test
plan and site documentation, and
- progress reports and provide main-
tenance for the system for 1 month.
4.5 The contract’s technical re-
quirements were stated in a per-
formance specification. B

4.6 The contract required that the
equipment be delivered, installed,
and operational on or before May
30, 1975 -(Art. IITA).

47 EPA was obho’ated to make
progress payments and pay STA
$1,260,367 for everything = except
table I equipment—the computers
and their auxiliary equipment—and
to lease the table I equipment, for
the month of June 1975 at a rent of
$32,911 with an added maintenance
charge of $9,715. ‘

Pawt 7 ——0 hcmge Omlev"s I noludmg
: Mod. b

48 The contmctor commenoed
performance. It -entered into an
ag reement with Xerox effective Dec.
18, 1973 to. obtain the necessary
computers and auxﬂmry equip-

DECISIONS oF TEE DEPARTMENT OF THE INTERIOR -
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ment (AX 61——Appella,nt’s Exhibit
61,1 Tr. 33). It also made financial
arrangements to cover its estimated
needs for cash in excess of that to be

?’prov;lded by progress . payments

from the Government (1 'Tr. 84).

4.9 On Oct. 25, 1974, the parties
31gned Mod. 1 w}uch altered the spe-
cifications and the hardware and
thereby changed the software (1 Tr.
40-42,89; 1'Tr. 57).

4.10 After various further discus-
sions, on May 1, 1975, the Govern-
ment issued a change order (Mod 5)
which inserted new appendixes to
specifications and thereby
changed the “hardware” and “soft-
ware.” The inserted table I required
a Sigma 6 computer instead of the
previously required Sigma 5. STA
responded, as it had been requested
to by Mod. 5, by proposing three

~ different computers, and by analyz-

ing the technical, schedule, and cost
effects thereof. One proposed. alter-
native was Xerox 550 computers

- (Appeal file tab. 22). The letter i in

enclosure 6 thereto proposed a
schedule in a bar chart. The bar
chart is not clear to us, without testi-
mony. Nevertheless par. 8 of en-
closure 7 of Tab. 22, which is
entitled “Delivery Schedule As-
sumptlons,” assumes delivery of one
computer by Aug. 15, 1975, one by
Oct. 15,1975, and the lastby Mar. 1,
1976.

411 EPA also sald that it was ac-
cepting the Xerox 550: computers
because the Sigma 5 and its RMB-
LOS did not exist or would not meet
the contract. performance require-
ments (EPA letter, May .12, 1975;
Tab. 20). The Government analyzed

“the proposals ‘and declded the
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Xerox 550 was best for the Grovern-
ment (Tab.23). .

- 412 On June 17, 197 5 the Grov-
ernment by letiger said it Wou_l_d ac-
cept Xerox 550 computers but that
it did not thereby accept the pro-
posed " schedile or prlce -increase
(Tab..24). :

Pcwt 11 ——S T A’s Incurrence o f
- COosts o f Performance

418 STA incurred. cost under the
contract and invoiced the Govern-
ment: for progress payments ‘The
cost for Aug. 1974 was $32,034.52

17

and the Government made pro Uress
payments at 75 percent, so that. the
contractor’s cost incurred under the
contract by Mar. 6, 1976, was $1,373,-
499.46 and the amount of progress
payments made by EPA to STA
was $1,150,278.92 (AX 60).’ '

4.14 The appellant claimed prog-
ress payments and the Government,
presumably having made the de-
termination of “vahdlty” requlred.
by Article 25 C. (2),or having
waived said opportunity, I.‘nad,e,pay.-_
ments as follows (all per Appel-
lant’s Exhibit 60).

" No. - Date of request Date of payment Amount of -
: . ; : payment

1 Aug 29,1974 oo Oct 15,1974 .. ‘ $24, 025. 89

2 Sept. 20, 1974.___________ ~ Oct. 15, 1974 . oo 18, 320, 84

3 Oect. 21,1974 ____ -2 Nov.19, 1974 __________ *#49, 979, 90

4 Nov.9, 1974 _ i Deec.9,1974_ _______ . ___._ . #76, 034. 84

5 Deec. 13,1974 . e mciee Jan, 7, 1975 ______._. .31, 887. 22

6 Jan. 14,1975 . ______.. Feb. 10, 1975 - _ *43-925. 53

7 - UnKnown - i oo .l Feb, 10,1975, . _________ #155, 008..06

8 Jan: 27, 1975 .. ..l Unknown .- .o olaiu oz 32, 598. 07

9. Feb.1,1975. . Mar. 21, 1975______“_ _____ 68,.649. 97

10 Mar. 7, 1975 ____ ______._ Mar. 24, 1975 __ . __ *%65, 235, 18

wkkl  Apr. 7, 1975, s May 5, 1975 ___ *63, 289. 92

12 May 5,1975________ e Unknown 1. .. _______.___ 2 53, 676, 68
13 :June 9, 1975 e Unknown 1. .. __________ 2 38, 481, 78

14 July 7, 1975 Unknown .o oo o oo 2 58, 854, 26

15 Aug. 1, 1975 o o Aug. 22,1975 ____________ 46, 542, 85

" 16 Sept. 2, 1975 _____ R Sept. 22,1975 ______-___ . . #40, 972. 83

17 Sept. 20, 1975 L Unknown. .o __._ .. 49,825 26

" 18 Oct. 18, 1975 Nov. 12,1975 . ___._._ .. *¥47 891. 61

19 -Nov. 15, 1975« e “Dee. 15, 1975 Ll ... .36,356. 12

20 . Deéc. 3, 1975 .l Jan. 5, 1976 ... _____.-.. .15, 843.66

.21 Dec. 22,1975 ¢ e —— Jan. 16,1976 ___._._____.. 54,144, 83

22 Jan. 20,1976 _______________ Mar. 5, 1976 .___________ 33, 356. 61

#%%3 . Feb. 18, 1976 - oo Mar, 5, 1976 oo Z:ios 143, 288,09

.24 Mar. 15,1976 .. _____..__i_. Unknown_---____-___,___ - 17,130.17

25? Unknown. ... i 2 Not paid? ..o .0 © 256, 565. 08

I*Thls is'the amount paid taking the prompt payment discount.

** Amount of discount taken is not shown.
. **Apparéntly an erroneous number.

1 Voucher does not have annotation mdwatmg that payment was made but later requests mdlcate that payment

wag ifi fact made. .

2 Question mark indicates that the record is n()t clear as to whether the prompt payment dlscount was taken

3

256-087-—T78:
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.The,;above:listed progress pay-
ment requests were for 75 percent of
costs incurred by STA -through

progress payment request number 6,
thereafter the requests were for: 85

percent of 1ncurred costs

Part I V—C’hcmge OMZer o
Negotwtzons Fail -

4 15 From May 1 1975 untll Mar,
1976, the parties had several nego-

tlatmd conferences and Wrote nus

merous pieces of - correspondence
The major emphasis therein was on
the proper dollar amount of the
equitable -adjustment. The Govern-

ment claimed that all delays were .

STA’s fault, that the Government
had suffered approximately $.5 mil-

lion in damages and that STA was
not entitled to'most of its allegedly -

increased costs because of the terms
‘of "Article 53, Equipment Substitu-
tion. STA also advised the Govern-
ment  on several occasions - that

money was needed to keep ralive

STA’s agreement with Xerox that

[85 L:D.

v ‘bwas to provide the 550s. Z.g., Tabs

31,40, 41,49, 44,47, 48, 49, 50, 51,
52, 53—56 The patties - falled to
reach an agreement on-adjustment
tocontract prics or schedule due to
Change Order No. 5. :
416 The Government, by letter
dated Jan. 23, 1976 -(Tab. 57), ac-
knowledged that Change Order No.
5 had an impact on the delivery
schedule, agreed that the computers
were necessary to complete the con-
tract, ‘indicated the (Government’s
view. that. the contractor was in de-
fault but said that the:Government
would accept delivery of three com-
puters, two on Feb. 20,1976, and one

“on July 1,1976 (AX—65 sheet 1 and

3; AX—66 sheet 1; GX~C, p. 2;

GX—I—I, pp.1and 4) (It also pur-
- ported to establish a schedule for
“delivery or performance of- other
- items of the contract.) -

417 The G’o‘?ernment, by 4 letter
dated Feb. 19, 1976, attempted to
establish a new dehvery sehedule as

'follows

Delivery

i Item No. " Equipment or service \

RN TR ~ date

R S 1 CPU plus other equipment_________.____-Mar.’ 5, 1976

LA s o S SRS . Da.

A e e do e a2l ldo Mar. 15, 1976

BA . i e SO b WALE - o e e e May 27, 1976
Manuals ________

el e e . ADr. 27, 1976

: (AX—53 GX~C,p 2; GX~H, pp 1
andél: AX~66,p. 1.). :

Pcm ¢ V—STA%s. Attempts to. OBtamr

~the Computers
418 Effective Dec, 18, 1978, STA

and Xerox entered mto an “Orlg-'

inal Equipment hfentlfaeturer’s
‘Purchase Agreement” - (sometimes
«called “OEM”) number M507. This

provided that STA would buy and

© Xerox would sell :oertair:i' listed

equlpment at stated pnces if subse-

' quent purchase orders are: negotl-
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ated (as to schedules) (AX 61).In
1974 STA negotiated with Xerox
to obtain . three Sigma, 5 CPU’
(model 8210C) with dehvery sched-
ules as follows: one by Nov. 15,1974,
and two more by Mar. 10, 1975
(with associated equlpment) (STA
letter dated Aug. 9, 1974, in “Re-
sponse to. Request for Production of
Documents dated Nov. 29, 1976, No.
4,” apparently made part of theap-

peal file by agreement ; Appellant’s.

“Pre-Trial Statement.”)

STA placed purchase order No.

13358 on Mar. 12, 1975. It was for
two Sigma 5 CPU’s (model 8210C)

at a unit price of $111,000; sub-total

$222,000, and other equipment for a
Phase I and Phase IT total of $862,-
89050, and optional Phase ITL (ir-
relevant) equipment of $502,024.80,

in a total face amount of $1,364,-.

915.30. Delivery of the two CPU’s
was “not later than Sept. 15, 1975.”

(P.O. 13358 Mar. 12, 1975 “Re-.

sponse * * * No. 1.”)

4.19 STA. ordered the 550’s from‘

Xerox asbout June 1975 (2 Tr. 4,
STA letter to Xerox dated May 15,
1975, and Xerox letter dated May 22,
1975, both part of “Response to
Request for Production. of Doc-
ments dated Nov. 29, 1976, No. 1”
apparently made part of the appeal
record by agreement of counsel—see

page 8, par. 5 of appellant’s “Pre- -

Trial Statement” undated but filed
with the Board on Mar. 10, 1977).
In its May 22, 1975, letter, Xerox
said that shipment of one 550 could
be made by Sept.. 30, 1975, and two
550’ by Nov. 30, 1975. In a letter
dated June 2, 1975, Xerox said one

‘550 could, be del wered Au«r 30 197 5.

STA ordered the 550’ by its Change
Order Nos. 2 and 3 dated June 9,

1975. v :

- 4.20 On Jan. 23 19{6, }&erox
not;ﬁed STA that the:equipment
would be shipped between Feb. 20
and Mar. 5, 1976, and that $121,-
285.16-must be paid to Xerox prior
to shipment and $1,121,887.78 must.
be paid to Xerox within 30 ‘days
after acceptance by EPA or 90 days
after delivery whichever is sooner,
and a subordination  agreement
must-be signed so that Xerox has
clear title to the equipment until it
is paid for in full. On Feb. 3, 1976,
Xerox told .STA that it would
accept  Feb. 27, 1976, as -the final

date for first shipment if. STA. ful-

filled all necessary payment condi-
tions (mentioned above) by Feb. 20.
STA did not meet those conditions.
On June 29, 1976, Xerox notified
STA that STA was in defanlt of
its purchase order-and Xerox there-
fore demanded $1,848,419.73.

Pcwt VI—The E’PA—S 74 Attempts
to Re-establish an Obligation to
Buy or Lease the Computers
4.21 Concurrently STA" and

EPA had corresponded about the-

buy or lease options for the table I

computers as indicated below. -

499 We do not know what the-
parties said to each other prior to
aWa‘rdﬂas to the financial strength of
STA or how it planned to ‘obtain
credit (assuming as we do that it
needed to obtain credit, see STA
letter of Nov. 14, 1977, p. 6, Tab. 4).
However, after award, STA told



.20

EPA several tlmes that funds were

needed to. obtaln the CPU’s and that -
[134 t ”.

" equipment until it was fully paid

Xerox ' Would tetain ‘title to

therefor. For example, on Aung. 20,
1975, Xerox told this to EPA in a
letter and EPA a,cknowledcred same
(Tab 30). On-Sept. 12, 1975, STA.
told EPA by letter that the lease
option had expired on’June 30, that

there were no funds in the contract

for- lease “or- purchase of Xerox
équipinent; that Xerox was ready to

~ ship the equipment for the contract’

but would not do so untﬂ payment
was made, that STA was no longer
able to finance the contractual

agreement, and that the only way

out that STA saw was for EPA ‘to
comé up with the money and exer-
cise the purchase options (Tab 31).
(However, the Board reads Article
VA as only allowing the Govern-
ment to buy leased equipment prior
to June 30, 1975, unless prior there-
to the lease was properly extended.
Thus either STA was in error in its
interpretation of the purchase op-
tion or was really suggesting a bi-

lateral agreement under Article

10(B)) STA. reiterated . this posi-
tion in'a Sept 28, 1975 letter (Tab
33). The. Government responded
with a proposed Mod. 10 that ex-
tended the CPU rental period from
“the effective date of rental initia-
tion * * * and.continue for a pe-
riod, .of one- (1) year” (Tab 36).

STA: returned this unsigned and.

pomted out that the lease option
had already expired, and that the
proposed Mod. did not cite funds,
nor state . renta,l or malntenance

rates STA suggested other cha,nges :

DECISIONS . OF ' THE DEPARTMENT OF THE - INTERIOR--

'(Tab 36). On October 1,1975, STA

85 ID.

again alerted EPA - (Tab 37). On
Oct. 31,-1975; "STA proposed, two
alternatlve methods to obtain the
CPU’s. Bothi proposals’ would ex-
pire unless accepted by close of busi-
ness Nov. 10, 1975 (Tab 40) On
Nov. 12, 1975, EPA“in a long
letter reviewed the negotiations re-
sulting’ from the Mod 5 change
order; made a “final offer,” and con-
cluded (erroneously) that it under-
stood that it could’ have several
more weeks to select one of the two
alternatives proposed by STA on
Oct. 31. It said “EPA will select one.
of the two alternatives” (Tab 42).

STA replied and reviewed the con-
tract history and situstion in a long
Nov. 17, 1975, letter; and, in eﬁ'eet

’rejected’ EPA’s Mod. 5 final offer

(Tab 44). EPA. did not issue a final
decision on Mod. 5 as'it had said it
would- in its Nov. 12 letter, but in-
stead wrote its Dec. 8; 1975, letter
(Tab 47), which a;gaih acknowl-
edged that Mod. 5 was a change
order and professed not to under- -
stand how lack of agreement on the
contract price could affect perform-
ance of the contract (Tab 47). STA
yeplied by a letter dated Dec. 10 and
said in part as follows: '

“STA cannot meet the agreed to sched-.
ule ‘without the Xerox 550 eomputers and
associated interface equipment. At the
present time, and since June 30, 1975,
there has been no_contract vehicle or
obligation of funds by the Government
for * the acqmsxtmn of the computer '
equipment. : ol

w0y R Sy T

‘[I]t is unrealistic to threaten default:
to. STA for non-performance on the con-.
tract when .the burden -of :performance:
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11es with the Government to pronde ade-
quate ﬁnancmv for the system con-
tracted for.

(Tab 48).

“4.94 On Dec 18, STA advised
EPA that STA’s oﬂ'el in its Oct.
31 letter had expired on Noyv. 10
and that EPA’s Nov. 12 letter was
too-late to be & timely acceptance.
STA enclosed a letter from Citi-
Corp (not part of our Tab 49) no-
tifying. STA .of the explra,tlon of
the credit:arrangements but saying
that mew credit might be arranged
if EPA‘gave (1) aceountin(r and
applopnatlon data and (2) the to-
tal funds. obhcrated for the. first
year’s lease (Tab 49). On Jan. 9,
1976, EPA “directed” STA to ob-
tain the compuiters “pursuant to the
terms and conditions'of the subject
contract.” Next EPA issued a Mod.

13 ‘under the changes clause pur-
portlng to extend the lease period
for 1 year (Tab 14). STA returned
it saying it was unauthorized by

the changes clause -(Tabs 51 and

54). EPA agreed and said the Mod.
had been issued in error and was
rescinded (Tab 56). On Jan. 16,
1976, STA offered a new proposal
with equipment priced at $1,471,-
211.10 for Phases I and II, and said
that 10 percent thereof was needed
as advance lease payments (Tab
52). It also enclosed a proposed re-

vised Article 11 and 12, and a new’

schedule. On Jan. 22, STA supplied
the new proposed price for the re-
quired maintenance contract (Tab
© 55). EPA replied by a letter dated

January 93, 1976, directing STA.

to obtain the computers and pur-

porting to unilaterally establish a

new delivery schedule. It also said

“it is mutunally agreed that delivery

of the Xerox 550 computers to the

EPA Ann Arbor facility is a neces-

sary condition to enable you to suc-

cessfully pursue completion of the
contract” (Tab 57). And the letter
then said “since the initiation of the

required rental period has not yet

occurred .. [ because. -the - computers

had not been obtained: or installed],

the June 30, 1975, expiration . date

for the rental period ‘has»-becomé}

nugatory and we will deem the con-

tract. - to. provide for : expiration

thirty (30) days after initiation of

the rental period.” But the letter

said nothing about being a final de-

cision nor about money. STA ques-

tioned this letter (Tabs 58 and 60). .
EPA replied on Feb. 11, 1976, as

follows:

It is the desire of t]:ie'Gi)vemment‘ to

currently contract for ‘the first option

year of equipment rental and mainte-
nance under Contract 68-01-2782. Upon

_the conclusion of negotiations of pro-

posed Modification No..13 to Contract
68-01-2782, it is P A's intent to fund this
requirement 1n1t1a11y in the amount of
$150,000 which' is presently reserved as
follows : )

Currently Obligated - (Article
22.C of Contract 68-01-2782)_ '$ 42, 626
68X0108 E00725 613556BDD2. - g

31.12 90,000
6SX0108 00919 613556EDDZ . |
3112 . 17,374
5150, 000

(Tab 61.) STA replied by letter
dated Feb. 19 (Tab 62) and con-

cluded by. saying. that “we are on
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" notice that the modification is de-
ﬁclent in fundlng and the modifica-
tion “as” a basis for securing
equipment - financing is -probably
inadequate. [STA] is forced to sus-
pend work until some forthright
guidance and clarification is forth-
comm g % %k a- 2

425 STA thereby said tha.t pro-

- posed Mods. 18 (different from the
prior- Mod. 13) and 14 were insuf-
ficient to obligate funds. (The pro-
posed mods are appellant’s docu-
ments tab "55.) ‘One (of several)
proposed Mod. 13 (all unsigned)
proposed a rental rate for item 1
(the three CPU’s and associated
equipment) at $45,621 a month or
$547,452 a-year (for the first year)
and said that there was $140,285 of
“funds available” and that “work
#* % # ghall not result in cost in ex-

- cess of the:limitation of current
funding of $140,285 of equipment
lease/rental * * * Next EPA is-

- sued a.show cause letter for alleged
lack of documentatlon (Tab 64)

DECISIONS 'OF 'THE DEPARTMENT OF THE INTERIOR

[85 LD:

and STA responded by a Mar. 8;

1976, letter, which concluded as
follows: '

The failure of the Government to pro-
vide the expected obligation of funds and
modification .of delivery -dates, or to
challenge STA’s refutation of its stated
position concerning the expired contract,
leaves this Contractor no  alternative
other than to bring the program to an
orderly close and assess the Govern-
ment all charges properly. due it. Any
action to the contrary, as we have been
advised by counsul’s [sic] opinion, refer-
ence (c), would be to proceed at our own
peril. This position was outlined in our
meeting of March 3, 1976, and continues
to: be our position unless the: Govern-
ment is prepared to make the necessary
adjustment to obligation of funds, terms
and conditions, delivery schedules, and
techmcal objectwes (Tab. 66)

Part VII- ——OOntmctWZ Status at
the Time of the Termination ‘

4.96 Asof Mar. 8,1976, STA had
performed the following parts of
the contract. as modified: throucv*h
Mod. 12.

_ I-tem: . Work‘ Yes No Source  :
) ST B3 CP U’ S e e NOo e —
) ST > PhaseTand I1table 1 (all ... .__. No as to 6 2 Tr 196.
equipment except pages of
- CPUs). ‘computer-
) - equip=
- ment.
b S “All Phase T and IT TabIe ______________ dooim e ‘ Do.
e 3 equipment. .
7 S General purpose Phase II Yes80pet o oot 2 Tr 146
s software except 3B. 4 :
8B oo ... Phase T software_ . . .______ s (e R D‘o’
4A Manuals_ emmmc—mme—. Yes 100 peto . _sioo Ll (2T, 144 ex.
: “ . . 62.
Manuals _________ e YOS Do.
: Trammg- e e No_ ol —
e e Nowloainin —

“‘Acceptance test plan___ . _
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Item Work Yes No Source
RN Site documentation.. oo euticmaonl Nooooo = —_—
2 S Progress-reports_..______ Yesu oo Ex. 62.
| Maintenancee .o oo oo NoZ e —_
Additional Work
Ground system Mod. 7..c Yes oo e Ex. 62
2 Tr. 143.
DeSIgn and prototype  Yes oo cmvcemeeas . Do.-
Mod. 7. : !
Drawings Mod. 8o YeSomo Do,
38 Relay modules Mod. 8. Yes_ oo ooomooo .. Do.”
Prototype eircuit boards Yes_..o_____________i__ “Do.
Mod. 9. ' S
Engineering support D T - Do.
Mod. 10. .
Control pane]s, ete. Mod Yes oo Do.

4.27 On Mar. 8, 1976, the Govern-
ment issued a letter terminating the
contract for default saymg in part
as follows:

+ . You have, without.legal excuse, failed
-to deliver the Xerox 550 computers to the
Environm_ental Protection Agency (EPA)
Mobile Service Air Pollution Control Lab-
oratory by Mar. 5, 1976, as required by
‘Contract No, 68-01-2782 of Aug. 15, 1974,
and the Agency’s extension thereof, dated
Feh. 19, 1976, Further 5{011' ui_lequivocally
repudiated further performance under
the contract in a meeting held Mar. 3,
1976 in the office of the Director of the
‘BPA Contracts Maragement Division.
Effective immediately, Contract No. 63-
01-2782 is therefore terminated for de-
fault and your right o proceed further
‘w1th the performance of the contract has
’ceased * * KT

(Tab 69_).

5. DECISION, ANALYSIS
OONOLUSIONS OF  LAW.
THE APPEAL IS SUS-
TAINED. ’

Pamt l——The Go'uemment Fms-

trated Perfo'/'manoe by Failing to
Timely Buy or Extend the Lease
for the Uomputers '

[1] Our ultlmate conclusmns of
law are as follows:

(1) The parties signed the con-
tract with the expectation that STA.
would obtain andinstall the com-
puters before May 30,1975, and that
EPA Would lease them for'l month,
and -that o

2) EPA Would exercise its Artl-
cle 10 option to extend the computer
(table 1) rental option .(in. the
month of June 1975) by giving pre- .
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liminary notice May 31, 1975 (Art
10A), and sign and deliver a SF30
before June 80, 1975 (Art. VA and
10(B)), or that
(8) EPA would, during June
1975 or during a properly uni-
laterally extended lease period (or
one later extended by mutual agree-
ment), buy the computers taking a
rental credit of 80 percent for the
rent for months 1-12 and 40 per-
cent of the rent paid during the 13th
“and subsequent months. ~

(4) EPA did not exercise its
option under Article 10 to extend

the computer lease period.
(5) The time when the Govern-
ment could unilaterally exercise its

option to extend the computer lease

expired July 1,1975.

(6) The parties by early Mar.

1976 failed to conclude a bilateral
: agreement to revive- the -Govern-
ment’s right to lease (and buy) the
computers (and other table 1 eqmp-
ment).

(7) Neither Mod. 1 nor Mod. 5
were the preliminary notice nor the
exercise of the option to extend the
lesse period of the computers.

(8) Nothing EPA did after June
1975 constltuted an exercise of the
option to extend the lease perlod of
the computers.

(9). STA  acted reasonably in
contmumd performance-until Mar.
1976 in the expectation that EPA
would obtain funds and enter into
_a bilateral supplemental agreement
under -Article 10(B) and thereby
establish new rights and duties with
respect to lease of computers. - *

DECISIONS -OF ‘'THE DEPARTMENT OF THE INTERIORS

54,282

[85 LD.

(10) STA was justified
in stopping work under the contract

in Mar. 1976. Of. Seven Sciences,

ASBCA No. 21079 (Aug. 30, 1977),
-2 BCA. par. 12,780; and cases
cited in National Twe Company,

Inc., ASBCA No. 18739 (July 18,

1975), 75-2 BCA. par. 11,400 at
G W. Galloway Co.,
ASBCA No. 17436 (June 30, 1977),

T7-2 BCA par. 12,640 at’ 61,298;

Restatement of the Low of O(m-
tracts (1932) Sec. 288 pp. 426, 427;

17A C.J.8. Contracts, §8§ 422( 1) , 422
(2), fn. T4, § 424, § 452, § 456¢; of.
also 17A. C.J.S. Contracts, § 578, fn.
T1.15, § 461, §§ 610, 614, 463 (2), 464,
468, 473, 505B 5 Williston on Con-

“tracts 3d edition, secs. 677, 8TTA,

677B; Corbin, Contracts, 1962 edi-
tion, sections 1252, 1255, 1256, 1257,
1264, 1320, 1822, 1323; Ned (.
Hardy, AGBCA No: 74-111 (Nov.
11, 1977); 772 BCA. par. 12,848;
of5 C. W, Schmid v. United States,
178 Ct. Cl. 302 (1965). B

[2] Part II——T?w “Government
Waived the  Original Delivery
Schedule, and Failed to Carry its

' Burden of Proof That the New

- Schedule it Attempted to Estab-
lish Was Reasonable . for it ond

. 8TA Under the Circumstances
Then Ewisting.

- We ‘reach the followmg conclu-
sions of law in.regard to the deliv-
ery or performance schedule a,spect
of this case. ‘

(11) The Government waived
the original performanoe schedule
AMECOM Division, Litton /S’ys-
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tems, Inc ASBCA No 19687 (Jan.
- 21, 1977), 77-1 BCA par. 12,329 at
- p. 59,567; Wickes Industries, Inc.,
ASBCA No. 17376 (Mar. 12, 1975),
. 75-1- BCA par. 11,180 at p. 53,259
60; Clavier Corporation, ASBCA
No. 19144 (Apr. 15, 1975), 75-1
BCA par. 11,241 at pp. 53,505-6.

(12) EPA had ‘the burden of

proof to establish that the schedule
it sought to establish by its Feb. 19,

1976, letter was reasonable consid-
ering all the circumstances existing
for EPA and STA at that time. See
cases cited in the preceding para-
' O'raph Thé Government might have
tried to carry this burden by putting
on one or more fact and expert wit-
nesses. Ideally a good computer ex-
pert, with thorough familiarity with
the facts of this contract history
could have testified as to the par-
ties’ duties under the contract as
awarded, the effect on those duties
occasioned by mod;tﬁcatlons 1and 5,

the Vahdlty orlack thereof, in his

opinion, of appellant’s claims for

time extensions, and the reasonable-
ness of ‘the schedile ‘established by
the contracting officer in his Feb. 19,
1976, letter. This would have been
the direct way to establish the rea-
sonableness of the schedule. How-
ever, no witness so testified. Thus,
the Board is left to weigh the Gov-
ernment’s arguments that because
appellant once proposed a schedule
(in. May 1975) its “acceptance” in
Jan. 1976 (Tab 57) and February
1976 (appellant’s document 58), 9
months later was reasonable (2 Tr.
29). This is not self-evident. The

May 197 5 proposal contamed sched-
ule/performance assumptions. The
Government ‘never: addresses * the
reasonableness of these assumptions.
No Government witnesses testified
as to the reasonableness of that
schedule as of February 1976 and
the appellant’s witness testified that
the schedule was not. reasonable (2
Tr. 83,173, 174). L
- (13) The = Government. .very
clearly failed to carry its burden of
proof that the new schedule was rea-
sonable, - o

Part [H—Mod 5 Wa.s ¢ Change
Order Which Regmred E guztable
Adyustmenzfs n Schedule and
Pmce

~ There is an 1nferent1a1 argument
in this appeal that Mod. 5 was not a -
change order but should have been a
mere acceptance of an equlpment
substitution at no increase in price
and with no extension of the per-
formance schedule. 'We state our
conclusions on this issue to lay to
rest these thoughts.

(14) Mod. 5 was a umlateral
change order issued  wunder - the
changes -clause and obligated the
Government to equitably adjust the
performance schedule and the con-
tract price. We reach thig conclu-
sion for two reasons. Firstly, the
Government issued- the mod. in
change order format. Presumably
this was done by responsible trained
contracts personnel, Thus the con-
duct of the parties prior to a dispute
has great weight in assisting the
Board to determine the proper in-
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terpretation of their contractual
rights and duties. Julius Petrofsky
d/b/a Petrof Troding Co.v. United
States, 203 Ct. CL 847, 361 (1973) ;
Florida ~ Builders, Inc.;, ASBCA
No. 8728 (Sept. 30, 1963), 1963
BOA par. 3886 at 19,290; Nash,
Government Contract  COhanges
(1975) Fed. Pub. Inc., pp. 221, 222,
9295, Secondly, it is clear that a
standard clause, the changes clause,
will not easily be varied by a non-
standard - clause, e.g., Article 53
“Equipment ‘Substitution” Bethle-
hem Steel Corp., ASBCA No. 13341
(Nov.19,1971),72-1 BCA par. 9186
at 42,588 and the cases cited therein.
Some of the activities of the parties
from Aug. 1974 to May 1, 1975, in-
dicate changing concepts of what
was readily available and what was
desired by the Government. Thus
while it is possible that the Govern-
ment could have during this period
insisted that it would allow no
change in.the performance require-
ments and would invoke Article 53
if STA proposed - different hard-
ware, the Government did not do
this but instead exercised its con-
tractual right to issue a change
order. Upon doing so it obligated it-
self to equitably adjust either or
both the schedule and the contract
price: because of changes thereto
caused by -the change order. The
Government still has this obliga-
- tion. '

Part IV—The Contract is Termi-
nated for the Convenience of the

Government and the Contracting .

Officer Must Now Equitably Ad-
just the Contract Price Under

DECISIONS OF THE' DEPARTMENT OF THE INTERIOR"
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the Second Sentence of Para-
graph 11 (e) of the Default
Clouse , .

Because the parties have . ex-
pressed different views at different
times about the relief provided in
the contract-if we hold that the de-
fault termination was improper (as
we herein do), we state our conclu-
sions on this issue.

(15) The preamble to the terml-
nation for convenience (T/C)
clause makes it not applicable to
the present contract which is over
$100,000.. _

(16) Thus by the terms of the
second sentence of par. 11(e) of the
default clause .the. Government
must now equitably adjust the con-
tract “to compensate for * * * [the]
termination.” :

(17) - The contractor’s elaims for
other constructive changes need not
be, and are not, decided- by us but
are remanded to the contracting. of-
ficer - for consideration ‘when he
equitably adjusts the. contract by
reason of the termination. In- -any
event, the parties may have recourse
to the disputes procedures if these
matters cannot . be amicably re-
solved.

( 18) The appeal is sustamed

GEORGE S. STERLE, JR.
Admzmstmtwe J udge

WE CONCUR:

Woriam F. MCGRAW,
Chief Administrative Judge.

G. Hererrr PacrwooD,
Administrative Judge.
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APPEAL:OF DONALD A. WATSON

2 ANCAB 289
- Decided Febmawy 2, 1978

Appeal from the Decision of the
Alaska State: Office, Bureau of Land
Management  F-AA-8592, dated
June 3, 1976, rejecting a primary
place of residence selection of Donald
A. Watson, under §14(h)(5) of the
Alaska Native Claims Settlement Act,
43 -U.S.C. §81601-1624 (Supp. IV,
1974), as amended 89 Stat 1145
(1978).

Demsmn of the Bureau of Land
Management F  AA-8592, dated

June 3, 1976, affirmed Feb. 2, 1978,

1. Alaska Native Claims Seftlement
Act: Primary Place--of Residence:
Criteria

In order to establish a primary place of

residence there must be evidence that the
applicant resided on-the tract applied for
as-his primary place of residence on a
regular or seasonal basis for a substantial
; perlod of t1me

APPEARANCES: Chancy Croft;, Esq.,
Croft, - Thurlow & Loutrel, 425 G
Street,: Suite 710, Anchorage, Alaska
99501, for the appellant. Donald  A.
Watson; Bruce E. Schultheis, Esq.,
Office .of the Regional Solicitor, 510
L Street, Suite ‘408, Anchorage,
Alaska 99501, for the State Director,
Bureau of Land Management..

OPINION BY
- ALASKA NATIVE CLAIMS
APPEAL BOARD

The Alaska Native Claims Ap-
peal Board, pursuant to delegation

of-authority in the Alaska Native
Claims Settlement Act, 438 U.S.C.
8§ 16011624 (Supp. IV 1974), as
amended, 89 Stat. 1145 (1976), and
the implementing regulations in 43
CER Part 2650, as amended, 41 FR
14734 (Apr. 7, 1976), and 48 CFR

Part 4, Subpart-J, hereby malkes the

following findings, conclusions, and - -
decisions affirming the Decision of
the State Director, Bureau of Land
Management # AA-8592 (herein-
after the State Director). ‘
Pursuant to the regulations in 43
CER Part 2650, as amended, the
State Director is the officer of the
United States Department of the
Interior who is authorized to make
final decisions on behalf of the Sec-
retary on land selections under the
Alaska Native Claims Settlement
Act, subject to appeal to this Board.
On Dec. 14,1973, Donald A. Wat-
son filed an application for a pri-
mary place of Tresidence: under
§14(h) (5) of the Alaska Native
Claims Settlement Act of Dec. 18,
1971 (85 Stat. 688). This provision -
of ANCSA provides as follows: .
The Se’cretary may convey to a Nativé, )
upon application within two years from .
the ddte of enactment -of this Act, the
surface estate in not to exceed 160 acres
of land. occupied by the Natfive as a

primary place of residence on Aug: 31,
1971, Determination of occupancy shall

~ be made by the Secretary, whose deeision

shall be final. The subsurface estate in

su’ch‘lands shall be conveyed to the ap- -~

propriate Regional Corporations;
[85 Stat. T05]

In  his application appellant
stated ' that he had occupied this
tract as a primary place of residence

85 I.D.No.2
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from May of 1970 to the date of the
application, except for about three

months each year when he resided

at*104 E. 58d Avenue, Anchorage,

Alaska,

‘On Mar. 12, 1974, the Chlef Ad-
-~ judicator of the Alaska State Office
issued a notice requiring appellant

to submit evidence of improvements -

in support of his claim. On Mar.
98, 1974, appellant sent a letter to
the Bureau of Land Management
statmg ’

* % % that a building 8’ x 10’ 1s con-
structed on the property also have cleared
out underbrush and fallen trees in this
area. : :

i have occupled this property for the
past 5 years in the. summer time for

fishing, gardening, and berry picking and
in:the winter I run a trapline in this’

area

‘On - May 6, 1974 James B.
Monnie, Refuge Manager, Kenai
National Moose Range prepared a
statement entitled “re. Native Ap-
plications - for Primary Place of
~Residence, Xenai National Moose
Range.” Mr. Monnie: stated that
- land described in appellant’s appli-
cation was within the Kenai Na-
tional Moose Range and as.to ap-
pellant’s . apphca,tmn
follows

Donald A Watson—AAss.gz—An od,

cabm is located near the southwest cor-

ner.. of . this described -property. This-
cabin has been there for many yedrs and.

_-the Kenai -(B-1) quadrangle of - 1950
shows this cabin. How long it existed at
that site before 1950 is unknown. How-
ever, the cabin is not 1n.hab1table as a
primary-place -of 1es1dence Ithas a dirt

fldor; no-doors or ‘windews in the open-

mgs which are for: that purpose, the roof
is mostly deteriorated and partly missing

DECISIONS OF THE DEPARTMENT -OF ' THE INTERIOR

stated as

[85 1.D.

R with some torn plastic patched over the

holes. Nothing ig inside the cabin in the |
way of furniture or peruonal belongmgs
The cabin is empty. This b1111d1ng could
not be a primary place of residence dur-
ing all of these years as it is uninhabita-
ble for extended periods of time. It could
possibly be used as a temporary shelter
by hunters or fishermen. No other build-
ings exist on this tract. ‘ :
On June 27,1975, Gary Rasmus-
sen, Realty Specialist for the Bu--
reau of Indian Affairs, madea field
examination of land included in the
primary place of residence applica-
tions wof appellant and others.:
Present were several members of the
Watson family including Donald
Watson, the father of appellant
Donald A. Watson. Appellant was-
not présent. In'issuing a report on’
this' examination, Mr. Rasmussen
stated that Donald Watson owned a
five acre tract near the tracts applied
for as primary places of residence
by Donald A. Watson, Russell Wat-
son,” Donald. Watson, and Teresa
Neitz. On this tract of land owrned.
by Donald Watson, was a two bed-
room cabin of recent construection,
smokeliouse, outhouse and garden.
Asto the tract of land applied for
by-appellant, Mr.: Rasmussen stated
as follows:
On the lands apphed for by Donald A
‘Watson, we located a small dilapidated
old cabin. This cabin is not usable jn -
its present condition. There were. no
signs of ‘ufe in recent years. The door
was missing, - the roof ‘was collapsing,
there were.no personal beloncmgs or
furniture inside,

No other 1mp1ovements were. located on
any of the four parcels.

Donald Wafson stated that each winter
they-ran a’ trap- line which covered - an-
area much larger than the area covered
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by the four applications. He showed us
where traps had been set at various
places on the subject lands. Each trap
site we observed was next to a large
tree and easily. recognizable. Bait wires
were still ‘hanging from tree limbs: and
bent rusty nails which had anchored the
traps were found in or near the base of
the trees.

This field report cdncluded that
all members of the Watson family

were using the same set improve-

ments which were located on land
owned by Donald Watson, appel-
‘lant’s father. The report further
concluded that appellant’s use of
the land for which he applied as a
primary “place of re31dence was
casual and occasional.

On June 8, 1976, the State Office,
Bureau of Land Management, is-
sued Decision # AA-8592 rejecting

“an application for a, primary place
of residence under §14(h)(5) of
the Alaska Native Claims Settle-

“ment, Act of Dec. 18, 1971, filed by
Donald A. Watson on Dec. 14, 1973.
“This .decision. stated in pertment
part:- L :

' * L ST
Mr, Donald A. Watson does not meet the
qtaatutory nor regulatory requirements

for a primary place of residence. There-

fore, his dpplication must be; and is here-
by rejected :for. the following reasons.

Departmental regulations 43 CFR 2653.8—
2(a) and (c) states:
.. (a) Casual or occasional use. will not
be considered as occupancy sufficient to
make the tract applied for a primary
place of residence. ;. ’
(e)-Must have evidence of permanent
‘or seasonal oceupancy for substanhal
perlods of tlme o
On July 15, 1976, appellant filed
his Notice of Appeal and subse-

quent to such filing, filed his Brief
in Support. of Appeal. No request
was made for a-hearing pursuant to
43 CFR 4.911(c) on s ‘Lny matters in
this appeal

A primary place of re51dence is
defined in the regulations in 43 CFR
2653.0-5(d) : ‘

“Primary place of residence” means a
place comprising.a primary place of resi-
dence of an applicant on Aug. 31, 1971, &t
which he regularly resides on a perma-
nent or seasonal basis for a substantlal
period of time.

Further 1*ecrula,tions in 43 CFR

-k2653 82 set forth the .criteria for

establishing a primary place of res-
idence, This regulation states as fol-

lows:

(a) ‘Periods  of océwpancy Casual or
occasional ‘use will not be considered as

'occupancy suﬂﬁment to make ‘the. tract

applied for a primary place of" residence

() Improvements r’omtructed on the
tand.

1) Must have a dwelllng

(2) May include associated. structures
such as food cellars, drying racks, caches
ete. o L _

(c) Evidence of occupuncy. Must have
evidence of permanernt” or seasonal oc-
cupancy. for substantial periods of-time.

: (Italies supplied.)

Appellant contends tha.t he has
met all of the requirements neces-
sary to establish a primary place of

- residence. In his Brief in Suppott
~of Appeal, he stated that the fact
‘that the Bureau of Indian Affairs

field examiners found evidence of
trap-lines in places pointed-out by
appellant’s father and the fact that
they found an.old “trapper’s cabin”

" on the selected land is proof that he

used and occupied the land. To help
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support his contention that he oc-
cupied the lands, appellant also had
his father summarize the time spent
by the family at the location. His
father stated that the family spent
time at the location starting in 1961,
that they built a home in 1970, and
that in 1971 they spent approxi-
mately eight months at the location
finishing the interior of the house,
maintaining a smokehouse, doing

gardening work in the summer and -

trapping in the winter. He further
stated that they used the land in
1972 and 1978.
Appellant also contends in his
Brief in Support of Appeal that
year-round occuparcy is not re-
quired to establish a primary place
of residence and the fact that he
has a more modern and substantial
‘dwelling in another location is not
releévant. in establishing a primary
place of residence.
The field report of the Bureau of
Indian Affairs confirmed the fact
that there was a house, smokehouse
and garden located in the vicinity
of the.land claimed by appellant.
These - improvements, however,
~wers found not to be located on the
land applied for by appellant as a
. primary place of residence. All of

these “improvements - were located -

on land within U.S. Survey 3141,
~which is owned by appellant’s fa-
ther and which is not a part of ap-
pellant’s primary place of residence
claim. .

The only improvements or:signs
of use and occupancy on the land
appellant seeks was some evidence
of a trap line and the existence of

DECISIONS OF THE DEPARTMENT OF THE INTERICR
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a cabin. The BIA field examination

“found the cabin to be a. dilai.p’ida,ted

old log structure with missing
doors and: windows. and a collaps-
ing room. No personal belongingsor
furniture were found inside the
cabin and there were no signs of
recent occupancy. These facts were
confirmed by an earlier inspection
of the land in appellant’s applica-
tion made by the Refuge Manager
of the Xenai National Moose
Range. The report made on this in-
spection by the Refuge Manager

stated that this cabin had been In:

existence in 1950, was vacated
many years ago, and was in an ex-
tremely deteriorated condition.
At no time does appellant specifi-
cally state that he resided in the
dilapidated cabin which is located
on the land in his application. Fur-
thermore, in his Brief in Support

of Appeal, he refers to the struc-

ture as a “trapper’s cabin” rather
than his primary place of residence.

The only other sign of use or oe-
cupancy of the land for which ap-
pellant has applied, which was dis-
covered in the field investigation of
the Bureau of Indian Affairs, was
sign of a recent trap line. This trap -
line, according to the field report,
covered an area much larger than
the areas sought by appellant and
other members of his family. While
the existence of this trap line could
substantiate appellant’s claim that
he did use the land, such evidence
does'not show that appellant in fact
occupied this tract of land for sub-
stantial periods of time as a place
of residence. ’
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The field report on this applica-
tion did not find any evidence that
appellant had resided on this tract
on a regular or seasonal basis as his
primary place of residence. Appel-
lant, in his Brief in Support of Ap-
peal, did not give any further evi-
dence of occupancy of this tract of
land. On the contrary, the evidence
shows that appellant and his fam-
ily had built a house and smoke-
house, done gardening, and resided
on property owned by appellant’s
father which was located near the
property which appellant claims.

‘[1]  The fact that appellant’s
father owns land and had a dwell-
ing in the vicinity of ‘appellant’s
primary place of residence claim is
not sufficient to validate appellant’s
claim. In order to establish a pri-

mary place of residence there must.
be evidence that the applicant reg-

ularly resided on the tract applied
for as his primary place of resi-
dence on a regular or seasonal basis
for a substantial period of time. Al-
though there appears to be regular
and seasonal occupancy of the tract
of land which is owned by appel-
lant’s father; the evidence does not
show that appellant has- occupied
the tract of land for which he ap-
plied as his primary place of resi-
dence on’a. vegular or seasonal basis
for-a substantial period of time as
1equued by 43 CFR. 2653. 8—2(@)
and 43 CFR 2653. O—5(d) The evi-
dence shiows that the use of the tract
of land for which appellant has ap-
plied is only casual and occasional
which: is not sufficient to ‘make the

tract applied for a primary place

of residence. (43 CFR 9653.8-2

(2))-

Based on the above ﬁndmgs, this
Board, therefore, aflirms the D'ec1-v
sion of the Bureau of Land Man-
agement in rejecting the a,pphca-
tion of appellant.

Having. affirmed the Decision of
the Bureau of Land Management
of June 3, 1976, on the above
grounds, the Board finds that the -
remaining issues raised on appeal
are not dispositive of the appeal
and the Board in its diseretion de-
clines to rule on such issues.

This represents a unanimous de-
cision of the Board. :

- Joorra M. Brapy,
Chairman, Alaske Native
Claims Appeal Board.

Asrears F. Dunwixg, .
: Board Member.

LawreNcE MaTsoN,
Board Member.
ESTATE OF DOROTHY SHELDON
7 IBIA 11 ‘
Decided F@Z;mm‘"y 7,1978

Appeal from a deéision dénying ‘peti-
tion for rehearing. . ,

" Reversed in part, mod1ﬁed and
remanded. '

1. Indian Probate: Wills: .
proval of Wills—425.11

Disap--. -

-Regardless: of ‘scope of »Admiﬁistrative

Law Judge’s authority to grant or with-
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hold approval of the will of an Inchan

under statute, there is not vested in the

Judge the power to revoke or rewrite a-

will ot a part thereof which reflects a
rational testamentary scheme disposing
of trust or restrictéd property.

9. Tndian Probate: Wills:
ally—425.0

There is a strong presumption that one
who takes the time to write a will does
not intend .to die intestatfe.

Wills:

Gener-

3. Indian Probate: Construc-

tion of—425.7

In’ construing 'a'WiII, the court is faced
with the situation as it existed when the
will was drawn and must.consider all sur-
rounding circumstances, the. objects
sought to be obtained and endeavor to
determine what was in the testator’s mind
when he made the bequests, and the court
must not make a new will for testator
or testatrix or warp his language in order
" to obtain a result which the court might
feel to be right.

It is well established that, in construing
a° will the courts will' seek for and give
effect to the intent, scheme, or plan of the
testator, if it be lawful.

The intent must be gathered when pos-
sible from the words of the will, con-
strued In tl;eir natural and obvious sense.

4, Indian Prbbéte: Indian Reorgani-
zation Act of June 18, 1934: Geneéral-
ly—270.0

The Act recognizes two classes of persons

who may take testator’s lands by devise,.

that is, any member of the Tribe having
jurisdiction over such lands and legal
heirs of the testator or testatrix.

5. Indian Probate: Indian Reorgani-

zation Aet of Jume 18, 1934: Con-

strmotion of Section 4—270.1 .

“Ahy heir of such-member” as.used in sec. ©
464 means those who would, in the ab-
sefice: of a will, have been entltled to’

§ha1e inthe estate

OF. THE. DEPARTMENT OF THE : INTERIOR
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APPEARANGES Lewis A, Bell, Esq.,
Bell, Ingram & Rice, for appellant,
Gwendolyn (Young) Hatch, '

OPINION BY
ADMINISTRATIVE JUDGE
SABAGH '

INTERIOR BOARD OF
INDIAN APPEALS

Effie Dorothy Sheldon, herein-
after referred to as decedent, died

. testate Jan. 18, 1976. The record

discloses decedent as “No. 536 on
1965 Tulalip Roll” in the Data For
Heirship Finding and Family His-
tory prepared on July 30, 1976,
by Randolph E. Williams, Pro-
bate Clerk, Western Washington
Agency, Bureau of Indian Affairs.

In his Order Approving Will
and - Decree of Distribution dated
Jan. 13, 1977, Administrative Law
Judge Robert C. Snashall, decreed
the following:

~IT IS HEREBY ORDERED that testa-
trix’ Last ‘Will and Testament dated
Sept. 5, 1967, be, and the same is, ap-
proved and Superintendent of the West-
ern Washington Indian Agency shall,
after payment of costs of administration
and subject to allowed claims causeto be
made a distribution of the trust estate
in_accordance with said Last Will and
Testament as devised of bequeathed in
Clanse: SECOND (to GWENDOLYN
YOUNG HATCH, an undivided 7/9 and
to. MELVIN SHELDON, SR. and ROSH
MARIE LEWIS, an ‘undivided = 1/9
each * * ¥),

Judge: Snanshall found that had
the decedent died intestate, her
heirs at law in accordance with the

-laws of the State of Washington

were, among others, Gwendolyn
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Hatch (N1ece), Rose M%me Le\ms
-(Niece), and Melvm Sheldon, Sr.
(Nephew). .

Gwendolyn Young Hateh peti-
tioned . for rehearing ‘contending
that the judge’s order and decres
referred to, supra, contravened
paragraph SECOND of decedent’s
Last Will and Testament datecl
Sept. 5, 1967,

J udcre Snashall issued : an Order
.Denymg Petition for Rehearing on
Mar. 23, 1977, stating therein, con-
.cerning paragraph SECOND, that
it was illegal to have a trust upon a
trust and the property being already
in trust with the United States with
the Superintendent acting as trustee
on behalf of the United States for
- the deceased testatrix, the property
could not transfer in a non-Federal
trust- to the said -Robert: Damion
Sheldon had he outlived the dece-
.dent herein. However, since he is
deceased, pursuant to the provisions
of 48 CFR 4.261 (anti-lapse stat-
ute) the property would go to his
heirs, Gwendolyn (Young) Hatch,
Melvm Sheldon,  Sr., and Rose
Marie Lewis. Accordingly, the one-
third: (14) interest would go in one-
ninth (%) interest to each of those
persons.

The judge further stated, the end
result is that Gwendolyn (Young)
Hatch would receive the original
two-thirds (24) plus one-ninth
(%) which would give her a total
of seven-ninths (7) ; Melvin Shel-
don, Sr. would. receive one-ninth
(%) and Rose Marie Lewis would
receive one-ninth, (%). The judge
stated it was obvious the testatrix

did not intend a,ny of her estate. to
go by intestacy ; and it was equally

‘clear-she did. not ‘wish any of her

property to go: directly to Patty

“Ann Young,-at:least not until-such

person reached the age of 21 years,
it apparently being her intention
that such of the property left “in
trust” was to be used for the sup-
port and. education: of the child.
Under the judge’s holding that por-
tion of the- estate originally in-
tended to be “in trust” for said child
goes. to the child’s: mother which

would meet the intention of the tes-

tatrix as near as can be done in view
of the inability to have a trust upon

‘8, trust.

Gwendolyn (Yountr) Hatch ﬁled
the original of her appeal with the
Western ~ Washington  * Indian
Agency instead of the Administra-
tive Law Judge within the 60 days
allowed in the Departmental regu-
lations. 43 CFR 4.291. =

We find the failure to comply
with the strict letter of sec.4.291 not

‘to be fatal to the appellant’s cause
although mistakenly filed with the

Western ~ Washington  Indian
Agency, since it. was timely filed
within 60 days after the date of
mailing of the notice of the deci-
sion  being appealed. Estate of
James Andrew White, 6 IBIA 79,
84 1.D. 241 (1977).

- The - grounds for appeal are

basically the same  as those for

rehearing.

[1] Regardless of the scope of an
Administrative Law Judge’s au-
thority to grant or withhold ap-

‘proval of the will of an’ Indian
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under statute, there is not vested m .

‘the judge, power to revoke or Te-
write a will which reflects a rational
‘testamentary scheme disposing of
trust or. restricted property. 7'oo-
aknippah (Goombi) v. Hzokel 397
LS. 598 (1970).
Although the Order and Decree
of Jan. 13, 1977, was well inten-
tioned, we cannot agree that the
' ']udO‘e s disposition of the one-third
property interest under paragraph
SECOND' conforms to the wishes
of the testatrix.

“"The pertinent parts of paragraph
SECOND of decedent’s will read as
follows:

" 2Y One-third thereof I hereby give,
devise and bequeath unto my brother,
ROBERT DAMION SHELDON, in frust,
nevertheless, for the following uses -and
purposes: : :

{(a) I direct that any cash received
shall be deposited. into a savings account
“in a savings bank with his name as
trustee, and if ‘any real property shall
form a part of the trust when said prop-
erty is sold, the proceeds shall likewise
be deposited ‘into said savings account.
'* My brother shall have no power of rein-
B Vestment

(b) T direct that the frustee shall use
so much of the trust fund as may be
required for the care, support and edu-
cation -of PATTY. ANN YOUNG, my
grand niece, who I-call “baby doll.” When
PATTY ANN YOUNG arrives at the age
of 21 years, any assets remaining in said
trust shall be paid over and delivered to
her; provided further, if she shall not
then be living, the same shall be paid
over and - delivered to- her mother,
GWENDOLYN YOUNG. )

(¢) If my brother, ROBERT DAMION
SHELDON -shall die before the distri-
bution of the trust, then I nominate and
appoint GWENDOLYN YOUNG as the

. DEICISIONS OF THE DEPARTMENT OF THE . INTERIOR
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successor itrustee * * .
plied.) : . . _
[2] There is a strong presump-
tion that one who takes the time to
write a will does not intend to die
intestate. Evrickson v. Beinbold, 6
Wash. App. 407, 493 P2d 794
(1972).

[8] In construing a will, the
court is faced with the situation as
it existed when the will was drawn
and must consider all surrounding
circumstances, the objects sought to
be obtained and endeavor to deter-
mine what was in the testator’s
mind when he made the bequest,
and the court must not make a new
will for him or warp his language
in order to obtain a result which the
court might feel to be right. Ander-
son v. Anderson, 80 Wash. 2d 496,
495 P.2d 1037 (1972). -

Tt is well established that, on con-
struing a will, the courts will seek
for and give effect to the intent,
scheme, or plan of the testator if it
be lawful. In re Estate of Shaw, 59
Wash. 2d 238, 417 P.2d 942 (1966).

The intent must be gathered when
possible from the words of the will,
construed in their natural and ob-
vious sense. In re Estate of Johnson,
46 Wash. 2d 308, 280 P. 2d 1034
(1955). |

We think it abundantly clear that
the testatrix here devised one-third
of her property, including trust, re-
stricted -and unrestricted, whereso-
ever situated, to Patty Ann Young.
In addition thereto, we think the
testatrix did not intend for Patty
Ann to take possession until she
reached the age of 21 years. If, how-

(Italies sup-
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ever, Patty Ann required funds for
her care, support or education, the
named trustee was to provide same
to her from available cash, proceeds

" received from or royalties derived

from restricted or trust property,
or the proceeds from the sale of un-
restricted property.

- Obviously, the testatrix never in-
tended for Melvin Sheldon, Sr., or
- Rose Marie Lewis, to share in her
estate and to conclude otherwise
would. be contrary to the intentions
of the testatrix.

Judge Snashall concluded in ef-
fect that the restricted Indian lands
for which the Secretary of the In-
terior retains responsibility as trus-
tee, may not be placed in the hands
of a private trustee for management
for the benefit of the Indian owner.
We.do not think this to be the case
here. Neither Robert Damion Shel-
don nor Gwendolyn Young had the
power to manage or reinvest.

We believe this case to hinge on
the questions of, did the testatrix
have the power to devise; did Rob-

ert. Damion Sheldon or Gwendolyn

Young have the power to accept the
estate in trust for the use of Patty
Ann Young until she attained the
age of 21 years; and the right of the
Secretary of the Interior to approve
the terms of.such. devise which
limits his own discretionary powers
over the administration of the re-
stricted interests involved.

The. gift here is to Patty Ann
Young, not to the trustee personally
but as. her representative until she
attains the age of 21 years, with no
power to manage, reinvest or other-

wise.. The subJect clause does not .
therefore constitute a private trust.

We . find paragraph SECOND,
subpart (a) and that part of sub-
part (b) referring to trustee’s use
of trust funds for the care, support
and education of Patty Ann Young,
to be valid and conclude that its
terms may lawfully be carried out,
although not perhaps without con-
siderable administrative difficulty.
Mere inconveniences of administra- -
tion should not be allowed to defeat
the purposes of an otherwise valid
testamentary trust. Zstate of Isaac
Maynord: Broncheaw, 61 1.D. 139
(1953). It is highly probable that
Patty Ann Young had already at-
tained the age of 21 years on the
date of testatrix’ demise, in which
case we would not be faced with this
inconvenience.

A possible legal 1mped1ment may
still preclude Patty Ann from tak-
ing, since the restricted or trust
property in question comes under
the jurisdiction of the Tulalip Tribe
who voted to accept the application
of the Act of June 18,1934 (48 Stat.
984,25 U.S.C. § 461 et. seq. (1970)),
known as the Indian Reorganiza-
tion -Act; on Apr. 6, 1935.

[4] The Act recognizes two
classes of persons who may take
testatrix’ lands by devise, that is,
any member of the Tribe having
jurisdiction over such lands and le-
gal heirs of the testator. :

- [5] “Any heir of such member”
as used in sec. 464 means those who
would, in the absence of a will, have
been entitled to share in the estate..
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Consequently, if upon remand

 Judge Snashall finds that Patty
Ann is a member of the Tulalip
Tribe, she would be entitled to take

under paragraph SECOND of de-

cedent’s will. On the other hand,
if-the judge finds that she was not
a member of the Tulalip Tribe then
she would'not be entitled to take.
- In the event that Patty Ann
Young is found nét to be a member
" of the Tulalip Tribe, we find noth-
" ing illegal in our construing and
we construe certain of the language
of paragraph SECOND, subpart
(b) to mean that, if for any reason
a legal impediment is found to exist
precluding Patty Ann from taking,
then the same would pass to her
mother, Gwendolyn Young.
- To reiterate, we find that the
testatrix ‘intended the devise under
paragraph SECOND to go to Patty
‘Ann Young provided no legal im-

~pediment precluded Ler from tak-

ing. Furthér, the testatrix intended
that should an impediment exist to
preclude Patty Ann Young from
taking, then the devise would go to
her mother, Gwendolyn Young
Hatch. We find that a private trust
does not" exist here.” We conclude
that a legal impediment may exist
- to prevent Patty Ann from taking;
namely nonmembership in the Tu-
lalip Tribe.. If - Judge Snashall
should find that Patty Ann Young
was not'a member of the Tulalip
Tribe then the devise would go to
Patty  Ann’s mother, - Gwendolyn
Young Hatch. :

'NOW, THEREFORE, by virtue
of the authority delegated -to-the
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iBoard of Indian Appeals by the

Secretary of the Interior, 43 CFR

4, 1, this matter is RDVDRSED IN

PART and REMANDED to Judge
Snashall for revision in accordance
with the Board’s directive as set
fonrt‘h above. The order as then is-
sued by the Judge shall be final
unless an appeal is taken to this
Board within 60 days of issuance

.of such-order.

‘MrroreLn J. SaBAGi,
Administrative Judge.

WE coNCUR:

ALDXANDER H. VVILSON,
07nef Achzmstmtwe Judge.

Wum. Pamre Horron,
Administrotive Judge.

~ ARMCO STEEL CORPORATION
(ON RECONSIDERATION)

8 IBMA 245 N ‘
"Decided February 13, 1978
Petition for Reconsideration by the
Mining Enforcement and. Safety Ad-
ministration of the Board’s decision
of Aug. 17, 1977, which affirmed in
result a decision by ‘Administrative
Law Judge George A. Koutras grant-
ing an Application for Review filed
by Armeco Steel Corp. under sec. 105
(a): of the Federal Coal Mine Health
and Safety Act of 1989.

Board decision of Aug. 17, 1977,
§ TBMA 88, 84 LD, 454, affirmed.

1. Federal Coal Mine  Health and
Safety . Act of 1969: Closure Orders:
Genexally ' ;
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In an apphcatlon for review of an immi-
nent da_nger withdrawal order where the
alleged 1mm1nent1y dangerous conditions
‘relate to roof condmons, there is no
- .guarantee from the face of a modification
order issued by a different inspector 36
hours af"ber the issuance of the original
order that the conditions deseribed. in
the modification existed at the tlme of the
issuance of the original order.

2. Federal Coal Mme Health and
Safety ‘Act -of 1969 Closure Orders

‘Generally ‘

A modn‘icatlon order 1ssued 36 hours
after 1ssuance of an imminent danger
order, while allegedly ¢uring defects in
the description in the original order of
conditions or practices, did not satisfy
the requirement of promptnéqs of notifi-
cation implicit in the mandate of sec. 107
of the Aet :

APPEARANCES Thomas A Masco-
lino, Esq., -Assistant Soliciter and
Robert ‘A, Cohen; Esg., Trial Atfor-
ney for Petitioner on Reconsideration;
Mining Enforcement and ‘Safety Ad-
ministration  and- Lee F.: Feinberg,
Esq., - Spilmen, Thomas, Batfle &
Klostermeyer, of Counsel, for Respond-
-ent on Recons1derat10n Armco Steel
Coxp : :

OPINION BY ACTING CHIEF
ADMINISTRATIVE JUDGE
 SOHELLENBERG.

INTERIOR BOARD OF MINE
' OPERATIONS APPEALS

“On Aug. 17 1977, this Board is-
‘sued a declsmn in Armoo Steel Cor-
“poration, 8 IBMA 88, 84 1.D. 454,
1977-1978 OSHD par. 22, 089

(1977), affirming in result a decision
by - Administrative - Law = Judge
- -Koutras (Judge) granting an Ap-

,'phcatlon for Rev1ew of a with-

drawal order charging an imminent
danger issued by an inspéctor. for
the Mining Enforcement and Safe-

ty Administration (MESA) under

the authority of sec. 104(a) of the
Federal Coal Mme Health and
Safety Act of 1969 (Act).* Before

the judge, MESA alleged and

arguably proved that although the
face of the order document, failed to
deseribe adequately the conditions
constituting the 1mmment danger
as is required by sec. 104(e) of the

Act, nevertheless, by verbal and

other communication, the 1nspect0r

-apprised the operator in fact of the
‘conditions and practices constitut-

ing the danger. The judge heard the
case on that basis and held that the
operator was not prejudiced by the
inadequate description but that ulti-
mately MESA did not carry its

‘burden of proving the eXJStence of
‘the alleged cond1t10ns or practlces,

he therefore granted the apphoatmn
and vacated the withdrawal order.

MESA appealed to the Board,
assertmg error ‘on the Judges part .
in’ his conclusion that MESA. did
not carry its substantive burden, and
Armco cross-appealed asserting er-
ror in the judge’s handling of its
procedural argument regarding the
]ack of adequate description.

“ The Board’s decision did not take

“issue with the judge’s ‘conclusion

regarding the procedural validity
of the order wiz. adequate descrip-
tion under section®104(e) of the
practices and. conditions constitut-
ing the alleged imminent danger.

130 U.8.C. §§ 801-960 (1970).
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Instead we broadened Armco s .ar-
_guinent. in this. retrard_ to’ ﬁnd the
Itotal ConO*resswnal purpose in re-
quiring a written descrlptlon of the
- offending conditions or practlces
Although Armco was correct in as-
serting that two of the section’s
purposes are notifying the operator
so that it may take steps to correct
the conditions and practices consti-
tuting the alleged imminent danger
and notifying the operator so that
it may prepare a legal case in the
event of lltlwatlon, we emphasized
" in our opinion that the Congress
contemplated interests other than
those of the operator in requiring
an adequate written description of
the conditions and practices. Thus,
we could ignore or even essentially
agree with the judge’s conclusion
that Armco was not prejudiced by
the inadequate description and still
vacate the order. The interests con-
templated, and this was the major
point in our opinion vacating the
order, are the interests of the state
mining health and safety authority
and of the representative of miners
-0t the miners themselves. (Section
107 of the Act requires that a copy
. of the order be sent to the state au-
thority and to the representative of
miners and that a copy be posted
conspicuously at the mine site.) The
~importance of notifying those par-
ties of an imminent danger condi-
tion.or any safety violation is obvi-
ous, as we indicated in our opinion,
~and it should be- equally obvious
that  those parties may not be in-
formed of the dangerous situation
in the mine unless there is an ade-
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qua,te descrlptlon thereof in the ox-

.der or other notlﬁcatlon docuinent.

On Sept. 13, 1977, MESA. filed
aA Request for Reconsideration.
MESA’s argument was that any de-
fect. in ‘the order caused by the in-
adequate descrlptlon was cured by
an amendment to the order issued
by a different inspector a day and a

half later. MESA contended . that.

the Board’s decision in Ashland
Mining and Development Com-

 pany,. Inc., 5 TBMA 259, 82 LD.

578, 1975-1976 OSHD par. 20,161
(1975) provided 19,0'1t1macy to that
position. '

We granted recons1demt1on on
Oct. 6, 1977, limiting the scope of
our reconsideration to whether a
modification. issued 36 hours later
cured the stated defect in the origi-
nal order of failure to describe, in
detail, the conditions or practices
alleged to constitute an imminent
danger. Both MESA and Armeco
timely filed briefs in support of
their respective positions on recon-
sideration.

There were two sub-igsues im-
plicit in the question outlined above,
to which we asked the parties to
direct themselves on reconsidera-
tion. The first is, assuming that the
modification clearly descrlbed the
imminently dangerous practices and
conditions, how can a reviewing
tribunal be sure that the conditions
and practices described in the modi-
fication are the same conditions and
practices existent at the time of the -

Zissuance of the original order when

the modification was ‘issued 86
hours later. and by a different in-
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spector? The second sub-issue is,
directing the focus of attention on
the ultimate basis of the Board’s de-
cision which is on reconsideration,
does not the passage of 36 hours
from the issuance of the original
order until its defect in clarity was
corrected defeat the purpose of im-

mediacy of notification to the
representative of -
miners, .and the state authorities

miners, the
implicit in the mandate of sec. 107
as explained by the Board in its de-
cision? ; L .
Both parties attempted to address

the first sub-issue, but neither ad-

dressed the second. MESA, in its
-argument, contends that “the 36
hour separation between the orig-
inal order and its modification was
reasonable under the circumstances”
since Armco was not prejudiced in
any event and that there “is no re-
quirement that the same inspector
who issued the original order * * *
[shall] also * * * issue any sub-
sequent  modification or termina-
tion.” (MESA. Br. on Recon.; 4-5.)
More - directly. on point, Armco
argues that the second inspector
“could not legitimately evaluate the
conditions present 36 hours before.”
(Armco Br. on Recon., 3.)
[1] MESA is, of course, correct
that section 104(g) generally allows

modifications of notices and orders,:

that Ashland, supra, generally sup-
ports that notion, and that there is
no requirement that the same inspec-
tor must be the one who issues the
modification for the modification or

the original order to be effective.:

“However, the modification’s effect

and its validity on review are not
always synonymous. In the’ first
place, when, as in this case, a modi-
fication is issued 86 hours later by
an inspector different from the in-
spector who issued the original
order, we must conclude that there
is'no guarantee from the face of the
modification that the later-described
conditions are the same ones which
led to the issuance of the original
order.? This is particularly so where.
the conditions involved relate to the

- roof, owing to the dynamic nature

of roof conditions.® In the second

‘place, MESA has read Ashland,

supra, too broadly. Far from sup-
porting MESA’s position, 4shland
is.of-no value to it and may even be
read to. undermine that position.
MESA quotes this dicta in Ashland
to support its argument :
Accordingly, we conclude thét an Ad-
ministrative Law Judge may look to a
modification of ' an order to determine
whether the condition’ or practice ecited
therein constitutes a vielation of a man-

datory health  or safety standards.
(Italics in original.)

Ashland, supra, at 265

MESA in its brief failed, how-
ever, to take note of this earlier
pronouncement of the Board in the
same paragraph as the . above-
quoted language: “the -Board has

2MESA cites no other record:evidence. to

- the effect that these were the same conditions,

and our independent search of the record has
yielded none.

_ 2Armeo argues that in any event the area
described in the modification is different from
that described -in the original order, thus fur-
ther limiting the effect of the miodification as
curing the defect in the original order (Armco
Br. on Recon., 3-5). Given our disposition
here, it is unnecessary to reach that issues -



40
held that the validity of a with-
drawal order which contains an al-
leged violation is irrelevant in a 109
proceeding to a finding that the
violation did obtain.” - Ashlend,
supra, at 265. (See Fastern Associ-
ated Coal Corporation, 1 IBMA
233, 79 1.D. 723, 1971-1978 OSHD
par. 15,388 (1972)). The,Ashlamcl

case was, of course, an appeal from

a civil penalty proceeding; hence,
the reference to “a 109 proceeding.”
The instant case is an appeal from
an application for review proceed-
ing, and here the validity of the
subject order is most relevant. The
- procedural validity of the order in
this case is, in fact, the ceritral issue

herein. Therefore, Ashland’s pro-

nouncement that a judge may look
to a modification to determine the

existence of a violation is simply.

inapposite to this case.

[2] Finally, as to the second

sub ssue suggested by the Board’s
limitation. of the scope of reconsid-
eration, as outlined ‘above, we are
compélled to say that the requlre—
ment of immediacy 1mp11c1t in the
ultimate basis for the Board’s de-
0151011 on appeal precludos the ‘cur-
ing of the defect in clarity of the
omsrlnal ‘order by means of a modi-
fication at least on the facts of this
case. In its opinion, the Bozud em-
phasized the Lequlrement in sec. 107

(b) of the Act that a copy of the -

order be sent to the representatlve

of miners at the mine and to the
applopuate state mine’ health and‘

safety aO'ency or oﬁicml and the re-

qiirement in see. 107 (a) of the Act-
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that a copy of the order be posted
conspicuously on the mine bulletin
board. The purpose of these provi-
sions is clearly compromised when
MESA {fails to apprise the persons
contemplated as recelving notice of
the order of the nature of the im-
minently dangerous conditions and
practices until at least 36 hours
after they ‘are first a,llefredly éhs-'
covered

* The frailty of MESA’s position
is no better exemplified than by this
statement in its Request for Recon-
sideration: “An inspector should
not be fearful that imminent danger
orders which have as their primary -
purpose to correction [sic] of haz-
ardous conditions and the with-
drawal ~ of miners from the.
dangerous area, 'be vacated for
failure to fully describe conditions

. which may still be unknown to

him.” (MESA Request. for Recon.,
6.). ‘

The answer to this. contentlon is
that the Act, even in the definition
of .imminent danger itself (sec:
3(3)), clearly contemplates that
the -discovery. of conditions and
practices ‘supportive of the exist-
ence of an imminent danger are
prerequisite to the issuance of an
imminent danger withdrawal order.
The. a,ufhority of an inspector to
issue’ a withdrawal order where
such conditions and - practlces are
not demonstrably present is highly
questionable “at best, if not, non-
existent. Allowing the issuance of
orders;in any other circumstances
would be violative of the letter and
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the clear mtent of the Aot and
would lead to an “arbitrary use and
abuse of the powers delegated [to
an inspector] under section 104 (a)”
of which Armeco warned in its brief
in support of its cross-appeal.

ORDER

WHEREFORE, upon reconsid-
eration and pursuant to the author-
ity delegated to the Board by ‘the
Secretary of the Interior (43 CFR

1 (4)), IT IS HEREBY OR-
DERED that the Board’s decision
of August 17, 1977, in the above-
ca,ptloned case IS AFFIRMDD

Howarp J. SCHELLDNBERG Jr.,
- Acting Ohief
Administrative Judge.

I coxcUr:

Davip Doaneg,

Alternate Administrative Judge.

. APPEAL OF W. T. -SIGLER&
ASSOETATES -

IBCA—1159—7—77
Dec1ded Febmowy 16, 1978

Contraot No:
of Indmn Aﬁ'alrs

Appea,l Sustamed m Part

1. Conti*aots‘* Formaﬁon’ and Validi-
ty: I\Tegotlated Contracts ' o

‘When the Govelnment issues a RFP toa -
sole source and the sole source submits:
three dlfferent proposals at dlﬁerent_

~ 4. Contracts:
‘atlon Allowable .Costs

H500142094s7 Bureau
v APPEARANCES:

M.

times and the Government issues a see-
ond and somewhat different solicitation
and finally the Government and the sole
source sign another document which is
somewhat different from all prior solici-
tations and proposals and is complete in
itself, that document is the contract and
supersedes all prior solicitations and‘
ploposals

R. Contracts: Construction and Op-

eration: Allowable Costs

Where the Government contracts with a
small corporation to obtain the services
of a recognized expert .in fish biology and
where the sum of.an approximate ye_arly
salary of $44,000 plus approximately:
$4,000 of fringe benefits and "approxi-
mately $8,000 of life insurance premiums
are’ compensation to the expert for-a
total - approximate yearly -compensation
or corporate cost of $56,000 and where -
the specific contract is for approximately
$1 million- said compensation and costs
are reasonable allowable costs under the

contract. :

3. Contracts: Constructidn and Op-
eration: Allowable Costs

“Fringe costs,” leave, life insurance pre-
miums, retirement plan costs; life raft
for safety, are all allowable costs in the
circumstances in thi§ appeal: o

Constructmn and Oper-
Fees and expenses in the preparation and ;

conduct of an appeal are disallowed costs.
of prosecution of :claims agamst the Gov—

. ernment.

. Mr, James - A.
MeIntosh, Attorney :at Law,  Salt
Lake City, Utah, for the appellant;

Fritz L Goreham, ]Department
Counsel Phoemx Arlzona, for the‘

' Government
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OPINION BY
ADMINISTRATIVE JUDGE

STEELE
INTERIOR BOARD OF
CONTRACT APPEALS

1. INTRODUCTION. THE
 GOVERNMENT CONTRACTS
. WITH AN EXPERT TO PER-
FORM AND SUPERVISE
STUDIES SO HE CAN TES-
TIFY IN LITIGATION ABOUT
- PYRAMID LAKE FISH.

<The genesis of this contract was
several suits over the water level
and fish in Pyramid Lake, Nevada.
- A need arose for an expert to per-
- form or supervise studies of the lake
fish and then to testify for the Py-
ramid Lake Indians (AF 13, Jus-
tice letter). Several lawyers were
involved in representing the inter-

8. TABLE OF CONTENTS OF THIS DECISION
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eéts of the Indians including those

from the private sector, the De-

partment of Justice, and the De-
partment of the Interior. All the
lawyers agreed that W. F. Sigler
was the person they wanted and the
Department of the Interior even-
tually negotiated a cost-plus-fixed-
fee contract with a small, newly
formed Utah corporation, called
W. F. Sigler and Associates, to per-
form and supervise certain studies
of the lake and fish. Mr. Sigler was
principal stockholder and president

~of this corporation.

The corporation and Mr. Sigler
are performing the work required
under the contract and this appeal
is to decide various cost disallow-
ances arising -during performance
of the contract.

Paragraph
No.

) ) Topic
Introduction, a contract for technical services " 1
Table of contenfq : 2
Summary of dec1s1on—appeal allowed to the extent of at least $73,477.94___- 3

The Government'’s position that “excessive hours were worked by Mr. Sigler”

is erroneous 4
“Fringe costs” for Mr, Sigler are allowed 5
Leave for Mr. Sigler is allowed 8
Life insurance premium costs on Mr. Sigler are allowed 7

| Life insurance premium costs on Mrs. Sigler are allowed 8
Retirement plan costs are allowed 9
Life raft costs are allowed 10
Fee for repair of Government-furnished property is allowed 11

- Provisional billing rates and interest cost claims are denied 12 -
Changes in scope -of work (additional claim No. 3) is dismissed without
. prejudice . 13
Paragraph 11(a) of the Complaint is allowed and denied inpart___ ____._____:_ 14
Appeal interest is allowed from October 27, 1976 ' - 15
Professional fees——appeal costs are denied . N — 16
Numerical summary of decision 14(b)
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SUMMARY OF DECISION

" (a) When the Government is-
sues an RFP to a sole source and
the sole source submits three dif-
ferent -proposals at different times
and the Government issues a second
and somewhat different solicitation
and finally the Government and the
sole source sign another document
which is somewhat different from
all prior solicitations and proposals
and is complete in itself, that docu-
ment is the contract and supersedes
all prior solicitations and proposals.
The appeal as to “excessive hours,”
fringe costs, leave, life insurance
premiums is allowed as indicated
later herein. :

(b) Where the Government con-
tracts with a small corporation to
obtain the services of a recognized
expert in. fish biology to testify in
five suits in U.S. District Courts on

behalf of the Departments of the -

Interior and Justice and an Indian
Tribe and to perform and edordi-
nate projects which cost in excess of
$1,800,000, the 1-year compensation

of the expert of approximately -

$56,000 made up of approximately
$44,000 salary, $4,000 fringe bene-
fits (FICA, ete.) and an $8,000 Key
Man life insurance premium is rea-
sonable and is an allowable cost
under- the contract as indicated
hereinafter. The appeal as to Mr.
Sigler’s life insurance premium, and
retirement plan costs is allowed as
indicated hereafter.

(¢) Where the Government fur-
nishes equipment at the -suggestion

257-885—2

of the appellant but one particular
equipment is defective and the other
turns out to be ineffective because it
will not work in the very slow cur-
rents of the lake and the appeliant
spends money to repair the first
equipment and the local Govern-
ment representative has contempo—
raneous knowledge of the problems
and after possibly late formal
notice under the Government Fur-
nished. Equipment (GFE) claim
the Government pays the contrac--
tor’s costs of equipment repair, the
Board. allows added: fee for the
added work of repairing the GFE.
The ‘cost of a life raft for crew
safety on a deep cold lake subject to
sudden storms is an allowable cost.

(d) Where the hearing official
may have contributed to confusion
about the need to appeal a final con-
tracting officer’s decision delivered
to the Board the first day of the -
hearing, the contractor has 30 days
from receipt of this opinion to ap-
peal that decision.

(e) The claims for interest due

‘to. “under billing” and excessive

borrowing are denied. .

(£) Feesand costs of appeal pros-
ecution are unallowable. costs of
prosecution of a claim against the
Government. .

(g) The appeal is allowed to the
extent of $73,477.94 costs and $633
fee with certain issues remanded

for further action by the contract-

ing officer and certain prayers al-
lowed and denied as indicated here-
after in the body of this decision. -
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[11 4 THE GOVERNMENTS
POSITION THAT “EXCES-
SIVE HOURS WERE WORKED
BY MR. SIGLER” IS E’RRON—
EO0US.

(a) The Parties’ Positions

_ The first matter to be decided by
us is the proper interpretation of
the contract as to the limitation, if
any, on the number of hours that

Mr. Sigler could work under this,

contract.

This dispute is sbated in para-
graph 10(g) of the Complaint, and
pp- 24-26-and 31 of the contracting
officer’s June 20, 1977, decision

(hereafter called the. contracting

officer’s £rst decision), and - pages
40-45 of the “Contractor’s Response
to Findings of Fact and Decision by
the Contracting Officer” dated July
25, 1977 . (hereafter called the con-
tractor’s  response). It is also dis-

cussed at Tr. 13, 15, 332, 838, 335;

and 364.

There were several proposals with
“budgets”? or estimates submitted
prior to the execution of the con-
tract.. The Government contends
that these became part of the con-
* tract and that Mr. Sigler could not
work more hours than appeared in
one “budget” (a one-page Exh: A to
Exh. 17 to the ¢ontracting 'officer’s
first  decision. . Hereafter such ex-
hibits as No. 17 will be reférred to
as-AF ____, for Appeal File Docu-
ment No. ____). “CR” means “Con-
tractor’s Response.” “CRX” means
exhibit X to Contractor’s Response.

[85 1.D.

~(b) Findings of Fact.
‘Negotiation of o Contract

1. At some time prior to Oct. 18,
1974, the Department of the In-
terior decided to obtain the services
of William F. Sigler as an expert
to state or support a position being
advanced in several suits pending
or anticipated in U.S. District
Courts (Tr. 164, 245, 246, 247-252).

2. On Oct. 18, 1974, the Depart-
ment of the Interior (hereafter
called the Government) prepared
an “Approval of Expeért Consult-
ant. Employment Request” for Wil-
liam F. Sigler at the rate of $250
per day under the authority of 5
T.S.C. § 8109, to “provide technical
assistance and advice for the con-
duct of contracts to perform fishery
studies " on* Pyramid Lake and
Truckee River [to support certain
listed suits in U.S. District Court].”
The form stated that— :

Mr. Slgler is a natlonally renowned
fishery . biclogist, hmnolooqst, and his
specialty has been dealing with. fisheries
in lakes located in the Great Basin and
holds a PHD in fisheries and was head of
the Department of Wild Life ‘Science,

~Utah 'State University, from 1950.to 1974.

He is the author of 84 publications and.
many technical popular fshéry journal
drticles. He has been a consultant to the
State Department, the ‘Surgeon- General
ow toxicology, the FAO in Argenting on
fishery matters, the Idaho Wateér Re-
sourée Board, and was Chairman-of the
Utah Water Pollution Board. He is cited
in Who'’s Who-in America, Who's Who in:
Sc1ence and World Who's Wheo in Sci-
ence. -He is the best possible expert ‘to
testify in connection with:this case. -

The form concluded that “[s]erv-
ices will be needed throughout con-
duct of law suit, estimated to be
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about five years. First year estlmrate :
200 days” (AF 4).

8. On February 21, 1975, the
(Government issued a solicitation to
appellant to perform and deliver
four fishery studies, to provide evi-
dence in five suits, and to. provide

the services of an expert witness and.

consultant and to give technical ad-
vice and guidance to the Govern-
ment on all fishery and wildlife
issues in the suits and assist in. pre-
paring or answering interrogatories
(AF 7,-8). This document said the
Contract would be “negotiated fixed
price.”

-4, On Mar. 1 197 5, appellant
made an alternate proposal.” It
contained an estimate of 3,480 hours
for Mr. Sigler, for the project start-
ing in March 1975 and ending in
June 1978, but with an initial con-
tract only covering fiscal year 1975
(AF 9, pp. 5, 6). The cost estimate
attached thereto listed 435 days at
$200/day for $87,000 for Mr. Sigler
and a total estimated contract. cost
of $349,100 (for the Fall 1975-June
1978 perlod) (AF 9).

The cost estimate for Mr. Slgler
by fiscal year was ag follows:

7 Days Total dollars -
Fiscél year: ,
1975 . . 45 $9, 000
1976 ___ 125 7 25,000
1977 .. 125 7 25, 000
1978 140 28, 000
Tota_l _____ : 43__5 $87, 000 ‘

"5, On Mar. 15, 1975, ia,ppebllant

offered an “Amended Alternative

Proposal” (AF 11). ThlS added to
the  Alternative Proposal a fifth
study. It was-to be an ecologica,l
evaluation of Pyramid Lake Fish-
ery resources. This estimated 5 280'
hours for Mr. Slgler as. a consult—
ant. The cost estimate attached

- thereto indicated as follows:

Days Total dollars _
Fiscal year: S ‘
1975 .. e 60 - $12, 000
1976 and - -
1977 . __ 200 40, 000
1978 . __ 200 40, 000
Total_____ 660 .$132, 000

(AF 11, Mar. 15, 1975, proposal, pp.
1-5). The estimated amount of the
contract per ﬁscal year 3 was as fol-
Tows: » ‘

Fiscal year: L ,
- $182, 600

1975

1976 354,000

1977 354, 000

1978 283, 100
Total L - $1,173,.000

There was a Mar. 15, 1975, Certifi-

cate of Current Cost or xPricing

“Data.

6. While these negotiations were
taking place the Govemnent Was

_obtaining the services of Mr. Sigler

by purchase order until this con-
tract could be finalized and executed
(AF 13). -

7. However,, the Government was
not satisfied with the terms and con-

~ditions of some or all of these pro-

posals (AF 13, Apr. 21 document)
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8. In May, the Government trust
protection officer told the contract-
ing officer that the then estimated
cost was $989,288 (AF 14) and
justified a sole source contract.

9. On May 5, 1975, the Govern-
ment issued another solicitation.
This asked the offeror to conduct
research on ecological evaluation of
Pyramid Lake (with three sub-
studies) and coordinate other listed
studies, -direct the technical report
writing, and write summary reports
for use in court. The contract type
was to be “negotiated cost-reim-
bursement . (cost-plus-fixed-fee)”
(AF 15). The period of the con-
tract was to be June 1975-June 30,
1978, but funds were only then
available to June 30, 1975. The soli-
citation said, “In order to provide
needed flexibility, the contractor
may adjust individual budget items
10 percent. Reprogramming of
funds in excess of 10 percent shall

DRECISIONS OF . THE -DEPARTMENT OF ‘THE INTERIOR {85 LD

be by mutual consent” (AF 15, p.
3). o ,
10. On or before May 9, appel-
lant submitted an “ungolicited pro-
posal” with cost estimates for each
year which, as to Mr. Sigler, were
summarized on a one-page proposed
estimated budget (AF 17) as
Follows: o

Fiscal year:

1975 $8, 006

C 1976 40, 000
1977 18, 000
1978 20, 000
Total $86, 000

11. On May 6 appellant had fur-
nished some estimated overhead
data to the contracting officer (AF
91). S B

12. On May 23 appellant made
another proposal which is now AF
24. Tt indicates, for Mr. Sigler’s ef-
fort, hours and dolars in typing,
inked out with other figures in-
serted in ink as follows:

Hours " Dollars

Typed - Inked- © Typed Inked
Fiscal yeér: :
1975 . 320 200 $8, 000 $5, 000
1976 L 1, 600 None’ 40, 000 None
1977 e 720 None 18, 000 None
1978 L. 800 None 20, 000 None
Total o oolo oo 3, 440 . 3,320 $36, 000 $83, 000

Teo Typed Inked Typed Inked
] 89, 6% 17227 -~ 13, 396

Total . _ .. $241, 142

$236, 676
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13. On May 23 the contracting
“officer’s office by telephone negoti-
ated the fee (down from 8 to 6 per-
cent) and modified the. total esti-
mated fee to $53,463 (AF 22).
~ 14. A contract FI50C14209487 was
mutually signed on May 23, 1975
(thibit A to the contra,cting offi-
cer’s first declslon)

-15. On Sept. 2, 1975, the appel-
lant, in a letter to the contracting
ofﬁcer, noted a problem of differ-
ence of interpretation about the
budget (AF 26).

16. The contracting officer replied
by a letter dated Sept. 15 saying, “I
can see. ho Pproblem, and concur
with your interpretation of con-
tract terms relevant to estimated
costs. There is no budget incor-
porated into your contract * * *.

therefore, you need not adhere rig--

1dly to your original cost proposal”
(AF 27). (Italics supplied.)

17. The Government, in an audit
report dated July 15, 1976, noted
that its auditors interpreted the
contract to-be without any ceiling
on the hours Mr. Sigler could spend
on. the contract. (However, the au-
ditors felt that this was a suspicious
fact which might allow Mr. Sigler
to be paid $68,697 for Y 1977 (AT
39-1,p.2)).

18. On- Sept. 23, 1976, the con-
tracting officer advised appellant
that substantial changes in the esti-
mated hours of Mr. Sigler or others
would require a change order (AF
48).

19. Modification 3, a change or-

der, was issued by the contracting
officer on Oct. 17,1975 ; it said, “De-

lete ‘Exh A—Budget’ flom Table
of Contents. Budget was, not incor-
porated into contract.” (Exhibit A
to contracting officer’s first decision
is the contract with eight later mod-

ifications thereto Confusmaly, “the -

Budget” is Exh. A in AF 17).

20. Modification 3 comphed Wlth
the recommendatlon to delete the
budget mentioned in ﬁndmg #16.

21. On Aug. 20, 1976, appellant
commented on thlS part of the audit
report (AF 49, Memo from Carlisle
to Sigler dated Aug. 7, 1976, p. 2).

22. On Sept. 24,1976, the contract-
ing officer told appellant that “the
estimated number of hours as nego-
tiated by you, the contractor, will

1ot be substantially increased with-

out prior approval from this office”
(AF 49-1Y).

(c) Analysz's of the law. Contracts
are formed by mutual consent

1. Geheml Pﬁnciples‘

Analysis, explanation of the law,
and decision of this issue should be
helpful in dec1d1ng many of the
other issues in this appeal.”

Contracts are formed by agree-
ment. This is the fundamental prin-
ciple of law ‘that governs the
formation of contracts: agreement.
17 C.J.S. Contracts § 30. _

The parties reach agreement by
offers and by acceptances. 17 C.J.S.
Contracts § 34, They do so by re-
quests for offers, by offers, and by

- acceptances. They do so by solicita-

tions (requests for bids, proposals,
or quotes), by offers, by the making

- of counter offers, and ultimately by
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one party’s acceptance of an. oﬁer
(ot counter offer) of another party.

Advertised procurement is, in
legal terms, a very simple situation
‘of offers from several offerors and
‘a simple “I accept the offer of the
ABC Company” acceptance by the
Government. 17" C.J.S. Contracts
§ 41 b., 43. Thus the only legal ele-
ments in advertised procurement
‘are: (1) offers and (2) an accept-
ance. o o

"The ‘second method. of contract
formation introduces the concept
of counter offers. 17 C.J.S. Con-
‘tracts §§ 43, 44. This is utilized in
‘the negotiation method_ of reaching
'agreement

2. Application of General Princi-
ples to the Contract Evecuted
- May 23, 1975 '

2.1 Afterthe offers and counter
- solicitations set out in section 4(b)
ante, the partles agreed on the con-
tract, which is Exh. A to the con-
tracting: . officer’s - first . decision
. (except that said eontract in the
cappeal file erroneously. physmally
omits “the budget™; however, “the
budget” is loca,ted in AF 17).
2.2 Thus - “the -agreement” is
JTxh. A. The offers and counter so-
licitations which occurred. prior to
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the executlon of “the contmct” are

legally irrelevant.

2.3 ’_l‘he Government had no
contractual right to complain if the

‘appellant “exceeded” the budget on

line items within the estimated cost.

‘Unless clearly stated, the contract

is not severable into the parts repre-
sented by line items. Therefore the
TLimitation of Cost clause applies
only to the entire contract. The
Government’s May contract, Exh.

“A, rejected appellant’s prior bﬂers.

17 CJ.S. Contracts §§ 43, 44. The

appellant was, and’is, obligated to

perform the work set out in the
statement of work. '
24 Thus, we find the Govern-

‘ment’s position that it can restrict
‘the number of hours spent by Mr..

Sigler working for appellant on
this contract to be without contrac-

- tual foundation.

The appeal is sustained as to the
allowability of costs for all hours

‘worked by Mr. Sigler.

[2, 8] 5. “FRINGE COSTS” FOR
MR. SIGLER ARE ALLOWED

~(a) The OOntentwns of t]w Pcm ties

The a,ppe,llant’s claim for these
“fringe -costs” is set out in par.
10(c) of the complaint as follows:

Health

Utah

I .- - Federal
. plus FICA unemploy- ‘unemploy- W.C.
insurance : : ment tax =~ ment tax
-Fiscal year: v - : L
1976 _ . _______ $987. 18 $48.72  $824.85 $113.40 $21.00 _.____..
1977 __ . ____ 1, 242. 24 - 292 32 895. 05 162. 000 21.00 $53. 04
'1'978 ___________ 1 62-2 '85 965,25 - 237.60 29,40 53. 04

337. 56°

Total- . $3,852. 27
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The claim is for health, accident
and dental insurance, FICA, Utah
unemployment tax, Federal unem-
ployment tax, and Utah workmen’s
compensation which appellant paid
(or was liable for) because of its
employment of Mr. Sigler on this
contract.

The appellzmt’s posﬁtlon is sta,ted
on pp. 30-38 of its Response (and
essentially is) that these were
proper allowable costs of appellant
under the. contract. :

- The Government’s positions, as
set. out in the Answer, is stated on
pages 17-22 of the contracting of-
ficer’s first decision and essentially
are that the costs are not allowable
because: (1) the appellant’s propo-
sal did not include these costs; (2)
such costs, if allowed, would con-
stitute a change: (and"ail increase)
in appellant’s plan for compensa-
tion-of Mr. Sigler; (3) would re-
sult in a change (and an increase)
in the estimated . cost of the con-
tract; . (4) would be unreasonable
compensation - to . the. principal

shareholder; and, (5) this was. a

sole source procurement

(b) Fmdmgs of Fact

1. The Government issued two
solicitations, AF 7 and AF 15, and
either a third solicitation or a coun-
ter proposal in “the contract,” Exh.
A. The appellant made at least four
offers, AF 9, AF 11, AF 17, and AF
24 and a further pr-o’posal (or an
acceptance) by signing “the. con-
tract,” Exhibit A. .
¢, 2. The Government- has not al-
Ale@ed, mistake; it does not say “the
contract” is not binding but instead

‘representatives asked Mr.

it seems to say that AF 17 is the
offer which the Government ac-
cepted, that AR 17 is the contract.
8. The appellant is a small cor-
poration (Exh. A, Tr. 40). Some
of its employees were part time.
Originally, the parties estimated
that Mr. Sigler would only be
‘needed part time. on this contract
(Tr. 50, 52, 169). During the course
of the contract, however, it became
clearer to appellant that Mr. Sigler
would have to work full timeon this
contract (Tr. 52) and Government
Sigler
(and thereby appellant) to work
full work time on the contract (Tr.
170, 254). Nevertheless, the Govern-
ment still takes the position that ap-

pellant has to “justify” increased

hours spent by Mr. Sigler and others
or the government will “hold” any
meodifications extending the contract
period or increasing contract funds

(AX 6, being Appellant’s Exh. No.

6). . l
4. The GoVe-minenl:, by its au-
ditors, in its July 21, 1975, audit re-
port, questioned costs over $25 /hour
for Mr. Sigler’s salary based on

their conclusion that AF 17 or AF

924 was part of the contract. AF 32,
p. 6. This “disallowance” continues

inits Nov. 1977 audit for the period
Apr. 1,-1976-Mar. 31, 1977 (AF 3,

p- 8)-..

(¢) Decision: Neither AF 17 nor -
AF 24 is the Contract thus the
Fringe Costs are Allowable un-
der Ealibit A—the Oontract

1. We reiterate our llOlCling that
the contract between the Govern-
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ment and appellant is the dooument
which is Exh. A to the first con-
tractmg ‘officer’s decision.

2. Clause’ 329, “Allowable Cost,

Fixed Fee and Payment” of the
contract promises payment ‘in ac-
cordance with 41 CFR 1-15.2 and
the contract. There is no applicable
contract provision so 41 CFR
1-15.2 alone is apphcable '
" 3. The criteria set out in 41 CFR
1-15.201-2 are reasonableness, allo-
cability, general accounting prin-
ciples, and any special provisions
of the contract or regulation. -

4. The Government has not pre-

~sented’ evidence on the first three
criteria and we hold that its con-
tractual argument is erroneous. Mr.
Sigler was an officer and became a
full-time employee of appellant. It
is our conclusion that these costs
were necessary, reasonable, and al-
locable because the costs are normal
to a corporation engaged- in the
work required by the contract, many
of these costs were imposed by law,
and because there is an absence of
evidence contestm« these conclu-
smns
5. Thus we sustain the appeal as
to allowability of the costs of fringe
benefits claimed for Mr. Sigler:

6. VARIOUS KINDS OF
“LEAVE” FOR MR. SIGLER
ARE ALLOWABLE COSTS

(a) The Oontentions of the Parties

The appellant claims $12,875 for

“annual leave, sick leave and funeral.

leave of Mr. Sigler in par. 10(d) of
the complaint.
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The contraotmg officer’s first and
second decisions appear to us to be -
silent on this specific claim. Yet the
parties, by their counsel, agreed at
the hearing that this was “in issue”
as to the senior biologist and asso-
ciates (1 Tr. 12, ‘15). .

{(b) Fmdmgs of Fact

1 The appellant had a plan or
written policy which provided for
pay scales, -hours of work, annual,
sick, and funeral leave, and. similar
matters; Exh: I to contractor’s- re-
sponse.

2. The appellant comphed w1th
this' written policy and incurred
costs thereunder (Tr. 40, 24, 99).
. The employment plan was in op-
eration and defined the employee
relationship and costs for appellant
(REx.D,D-1,p.7). -

(c) Conclusions of Law and
Decision

These costs were actual incurred
costs and are allowable costs under
the contract. FPR 1-15.205-6 (a)
and (g).

Y. LIFE INSURANCE PRE-
MIUM OOSTS FOR MR. SIG-
LER ARE REASONABLE
AND ARE ALLOWABLE
OOSTS

(a) The Contentions of the Parties

[2] This claim is for the life in-
surance premiums paid by appel-
lant on the life of Mr. Sigler, the
president, chairman, and principal
shareholder of appellant. (Mr. Sig-
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ler was also the principal supervisor
‘of the work under the contract and
the Government’s and the Indians’
only expert witness on fish.)

- The claim, as set out in par. 10(a)
of the complaint in dollars, is as
follows:

Year: . -
1st . : $18,272
24 .. el 4,376
R: | ; 8, 624
Total $26, 260

Appellant contends that these
amounts were properly paid to Mr.
Sigler and are allowable costs: to
appellant under the contract.

The Government, on pages 17-22,
says that these-costs were unallow-
able because (a) they were not in-
cluded in appellant’s proposals AF
17 and AF 24, (b) they resulted in
a change in appellant’s compensa-
tion policy from that originally

contemplated and propesed (Mr.

Sigler originally planned to be a
part-time consultant to the corpo-
ration;:later he became a full-time
employee), (c) this change resulted
in an increase in cost under the. con-
tract, (d) the premiums, when
added to Mr. Sigler’s other compen-
sation were unreasonably high, and
(e) the payment was improper be-
cause this was a sole source contract.

(b) Findings of Fact

1. Prior to execution of this con-
tract the appellant, Mr. Sigler and
various Government personnel be-
lieved that Mr. Sigler could per-
form the then proposed or contem-

‘plated contract by less than full-

time work (Tr. 50, 52).
" 9. 'The rates of compensation con-
templated prior to execution of the
contract varied from $250 per day
to $200 per day (See par. 4b ante). .
8. Prior to this contract Mr. Sig-
ler had obtained the training and
experience noted in paragraph 4(b)
2 anite the following: :

Bachelor degree in-Zoology

Master of Science in Ornithology

Ph.D. in Fisheries, Towa State, 1947

Conservationist for the Soil -Conserva-
tion Service, 1935-37 :

Consultant to Central Engineering Co. of
Davenport, Iowa, 194041

Research Associate at Yowa State Unl—
versity, 194142, 1945-47

Agsistant Professor Wildlife Manave-
ment, 1947-50

Professor = Wildlife Management and
Head of the Department, 1950-74

- Consultant to the State Department, the

U.S. Surgeon General on Toxicology,
the FAO in Argentina on Fishery mat-
ters, the Idaho Water = Resources
Board, and the Idaho Division of Man-
agement Services

He was chairman of the Utah
Water Pollution Control Board.

He is a member of eight profes-
sional societies (exhibit to the
contract).’

4, At first, after execution of this
contract, his agreement, with appel-
lant was to be compensated on an
hourly basis as an employee not as
a “consultant” at the rate of $25 per
hour net pay (Tr. 51) (ie., “in
hand”), and spend 50 to 80 percent
of his time working on this con-
tract.

5. Throughout the contract Mr.
Sigler has worked for appellant as
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an employee of appellant not as a
“consultant” or as an independent
contractor (C. R. McIntosh Itr.,
dated Aug. 18, 1976, p. 2; Exs D,
D-1, pp. 4, 7, 8).

6. About the second year, it was
‘agreed between appellant and Mr.
Sigler that he would work 100 per-
cent of his time.on this contract
(Tr. 52, 181). '

7. Thls agreement was the result
of the expressed desires of various
representatives of the Government
and the Indian Tribe (Tr 179, 180,
299).

8. The .shift from ‘an hourly
agreement to annual salary ar-
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rangements, was also at least in

part, the result of questioning by
Government auditors.

9. Mr. Sigler worked for a,ppel—
lant and was: paid by appellant for
work on this contract as follows:

Government fiscal year: " Hours

ki 216

6 1,648

Interim quarter_—_—___.__ 416

77 | 1,896

78 (through Oct. 81, 1978)__ 168

Total 4,344
(AF 2).

10. The approximate compensa-
tion paid Mr. Sigler was as follows'

Fringes

" Net pay Life i msurance Sum Testimony re salary
: premium’ '
Fiscal year: ) ] )
1975 il 185,400 2 $3,475  $13, 272  $22, 147
1976 . 0 41,200 ¢ - (®) 4,376 145, 576. 44, 000 Tr. 167
1977 141,440 - 53,819 - 8624 53,883 48,000, Tr. 167.

1216 Hours times $25/hour.
2 AF 32 p. 5.

3 Unknown.

4 Compare CRXD p. 11

EFrom AX 3 p. 6. The years do not seem to ¢correlate correctly but we on]y desire apprommate figures here.

'11. FY 77 records almost a fu]l—
time year (48 weeks X 40 hours/
week = 1,920 hours). The approxi-
mate gross compensation to Mr.
Sigler in that year was $54,000.

12. The Government auditor wit-
1_1éss said that he and the audit
branch expressed no opinion on the
reasonableness of this compensa-
tion and did not question it on that
basis but only questioned it on a
contractual or legal theory basis
that AT 24 was part of the contract

and did not provide for ‘or allow
costs over $25/hour (Tr. 295-8).

© 13 I—Iowever, the first audit did
questlon the reasonableness, AF 32~

1, p. 2, as does the second, AF 3, p.
7, and the Government does ques-
tion it in the Answer, par. 7,and the
contracting Qfﬁcer’s first decision,
pp- 17-22.

14. Mr. Sigler is essential to the
appellants’ ability to perform this
contract (AF 1), :
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15 The a,ppellants’ boa,rd of di-
rectors was concerned. to keep Mr.
Sigler  compensated -so. ‘that he
would spend full-time working on
this contract (Tr. 26, 29, 42, 43, 47,
48, 63). One method of compensat-
ing Mr. Sigler was by use of “key
man” insurance. Such insurance is
fairly common in small corpora-
tions where one or a few individuals
are “key men” in the present and
future success of the corporation
{¢f. Contractor’s Response Exh. D).

16. The payment of life insurance
Ppremiums on the life of Mr. Sigler,

who was owner of the policy (AF

4Y is compensation to Mr. Sigler
(CRXD (1-A),pp. 1,2, D-2, pp. 1-
3). Such costs are allowable accord-
ing to FPR 1-15.205-6(a) to the
extent they are reasonable. o
17. There are many small busi-

nesses in the.area who pay their

company presidents an annual sal-
ary of over $50,000 not including
retirement benefits  (sometimes up
to 25 percent) and key man'life In-
- surance (CRXD-2, p. 8) (Tr. 101).

- (¢) Conclusions of Low and
Decision

1. The applicable standard is
reasonableness in ‘the industry or
circumstances - of * the - particular
contract. FPR 1-15.205-6(a)-

- 2. Appellant has cited authority

~and opinion evidence in support of. .

its contention. The Government has
failed to do likewise.
3. Mr. Sigler has to manage ap-
pellant’s team of experts as well as
_several other teams of experts. The
estimated cost of this effort is $1

mllhon, the total costs of the other
items supenflsed is not clear from

_-the record, but one pa1t of one proj-

ect exceeded $300,000 (Tr. 263).

4. Thus it is our conclusion that
the insurance premiums paid for
Mr. Sigler by appellant are reason-
able and are allowable costs under

- this contract. FPR 1-15. 205~6(a)

and 1-15.205— 16(&) (v).

8. LIF_’E’ [NSURANOE ‘
PREMIUMS ON THE LIFE -
' OF MRS. SIGLER ARF

ALLOWABLE COSTS

(a) Thhe Contentions o 7 the Parties

This claim appears in par. 10(b) .
of the complaint. Appellant paid
for a $10,000 life insurance pelicy
on the life of Mrs. Sigler. The pre-
miums total $1,884.21 for approxi-
ma,tely 814 years.. The appellant -
says this is part of reasonable com-
pensation to an employee of the
corporation and an allowable cost.

The' Government says this is not
an allowable cost because it resulted
ina change (increase) in compensa-
tion to Mrs. Sigler,increases the cdst
of the contract and because this was
a sole source contract (pp 22-23 of

. the contracting . officer’s first deci-

sion) C
- (b) Fmdmgs of Faet o

1. Mrs. Sigler is an officer of ap-
pellant and: performs the duties of
the corporate. Secretary. She also
performs secretarial and bookkeep—
ing duties of a va_,med skilled and’
responsiblé nature (CRXD-8).
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2. Her annual “cash” salary is
$9,000 (CRXD-3).

Thus her approximate total
yearly oompensa,tlon is:

Total
$9, 700

Cash Other compensation -

1976 $9, 000 $700 (approxi-
mate premium).

4. The appellant carefully‘ ex-

amined the alternative costs of plac--

ing Mrs. Sigler, who was 65, in the
appellant’s group life insurance
plan or of obtaining a separate pol-
icy and found that it had a less total
cost to obtain separate policies for
- the group without Mrs. Sigler and
a separate policy for Mrs. Sigler.

(¢) Conclusions of Law ond
Decision

1. The appellant has carried its
burden of proof. We conclude that
the cost was necessary, reasonable,
allocable, and allowable. FPR 1-
15205-6(a) and 1-15.205-16(a)

(). '

9. RETIREMENT PLAN
COSTS ARE ALLOWABLE

(a) The Contentions o f the Parties

This claim i is stated i in par. 10(e)
of the complaint and amounts to
approximately $27,789. 41. v

It is treated by the Government
as part of the fringe benefit claim
(p. 19 of oontractmb officer’s first
declslon)

It is also treated as additional .

‘Qlaim #4. (See CR pp. 55-56 and
PP. 4445 of the contracting officer’s

second decision.) This allowed the

claim, “subject to audit,” in the
amount of $9,181.38 but. “excluding
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‘the Senior Biologist and associate

members.” See also 1 Tr. 19.
(b) Findings of Fact

~ 1. Appellant has a retirement
pla,n (Tr. 101).

2. It was approved by the IRS
on Mar. 3, 1977 (Contractor’s Re~
sponse Exh1b1ts Xand Y). It pro-
vides that an amount equal to 5
percent of each quahﬁed employee’s

~ salary be deposited in a retnement

fund.’

3. The Government was notlﬁed
Apr. 5, 1977.

4. Modification 10 (increasing the

‘estimated cost of the contract for

various reasons including the retire-
ment plan but excluding the senior
biologist therefrom) - was issued
Sept. 29, 1977 (AF 102).

(¢) Conolusions of Law
and Decision

1. This dispute appears to have
been settled except that counsel at
trial disputed the part relating to
the senior biologist.and associates
(17Tr. 19).

9. We have held that neither AT
17.nor AF 24 is “part. of the
contract.” ,

-3, The retirement plan appears
to be a reasonable, necessary cost.
The claim as to the senior biologist
ig therefore allowed. FPR 1-15.205-
6(f) ; 1-15.205-27. :

10. 7HE LIFE RAFT IS AN
ALLOWABLE COST
(a) The Oontentions of the Parties -
This is set out in par. 10(f) of the
complaint. It is a claim. for $3887
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for a rubber life raft bouO'ht by v,

appellant to serve as an emergency
life raft for personnel in the Gov-
ernment-furnished research vessel
used in Pyramid Lake.

The (Government contends that
this was extravagant and was
bought without Government knowl-
edge or approval, and therefore is
an unallowable cost (pp. 27 et seq.,
contracting officer’s first decision).

(b) Findings of Fact

1. Much of the work to be done
under this contract was field data
acquisition on Pyramid Lake. The
Government furnished a motor boat
to be the major platform for this
work {Schedule B to the contract).
This - was a large 80-foot motor

boat. At first, appellant thought it

also needed a one-man boat to tend
nets near shore and bought a “Sport
Yak,” a plastic bathtub-like boat.
The Government paid for this sp ort
yak and took title to it.

2. The 80-foot vessel .was there-
after modified by the addition of a
platform and the sport yak became
Unnecessary.

8. Pyramid Lake is cold and deep
and large and subject to sudden
“weather changes (Tr. 74).

4. The large motor boat carried
four to eight people at times work-
ing on this contract (Tr. 74).-

5. A life raft was a reasonable
necessity for the motor boat and
was a prudent safety requirement
(Tr.74).

6. The cost of the life raft was
approximately $887.

7. The life of the raft is about
3 years (Tr. 243).

(e) Conclusions of Law and
Decision. -

1. The cost was reasonable.

2. The contract is silent as to any
different treatment of material cost
from labor costs. Thus & fair con-
clusion is that all costs, material,
and labor need only meet the usual
standards. Conceivably this cost
could go into a capital account and
be depreciated yearly or into a di-
rect cost account for miscellaneous
expendable items.  The Government
auditors provide no guidance as to
the accounting treatment (AF 32,
p. 10) except on the issue of reason--

“ableness.

3. We conclude that this was a
reasonable allowable cost and that
it should have been treated as & di-
rect cost when incurred.

4. The Government will get title
when it pays for the life raft and
it will thereupon become -Govern-
ment property.

5. The appeal as to thls issue is
sustained.

11. ADDITIONAL FEE FOR
THE REPAIR OF GOVERN- .
MENT-FURNISHED =~ PROP-
ERTY IS ALLOWED -

{a) The Contentions of the Parties

This'claim is set out in par. 10(i)
of the complaint and part 6 (pp.
98-31) of the contracting officer’s
first ‘decision and the contractor’s
additional claim #2, and the con-
tracting - officer’s second decision,
pp. 19-25.

The appellant asserts that the
GFE was or became defective and



56 'DECISIONS ‘OF THE

that appellant was compelled to
spend - about $10 000 to: repair the
equipment.

The Government says that the ap-
pellant failed to give the notice re-
quired by the clause, that the Gov-
ernment selected and furnished the
equipment on appellant’s advice,
that appellant failed to send its per-
sonnel for training in the operation
of the equipment or to acquire and
maintain recommended spare parts
and that a,pfpellam:’ personnel
caused some da,mage to the equip-
ment.

The partles agree. that the Gov—
ernment has paid the costs asso-
ciated with repairsand that all that
remains in dispute is the.$633 in ad-

ditional fee claimed by appellant

(Tr. 80, 81).
(b): Fmdmgs of Fact

1. Appellant‘ recommended use of
this equipment (Tr. 199).

. 2. The Government bought it and
listed it as GFE on Schedile B (a
list of GFE).

- 8. There were two pieces of equip-
ment involved: (1) water analyzer,
and (2) water current meter.

4. The' appellant received this
equipment in 1975 (Tr. 84). On
Mar; 17,1976, appellant formally
notified  the: contracting officer of
problems (Ex. N to Response).

5. By then appellant had incurred
costs of $4,000 in trymcr to repair the
equlpment

6. However, the contracting offi-
cer’s representative, who shared
office’ space with appellant; had
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“some earlier knowledge of problems
in Oct. or Nov. 1975 (Tr.-312).

7. The analyzer was fixed by June
(Contractor’s Response Exh. 0) but
the meter was not sensitive enough
to measure the very slow currents
in the lake. -

8. In July the Government ques-
tioned . the claim for the reasons
earlier stated in par. (a) ante.

- 9. Sometime later the Govern-
ment paad the direct costs and now
only questions the fee.

{c) OOnolusw'ns of Law cmcl
a ~ Decision

1. The Government . correctly
points -out that clause 318, entitled
“Government Property,” governs.

2. In par..(a) of that clause the

.Government. promises to deliver

suitable equipment on time and fail-
ing that to equitably adjust the con-
tract.. :

3. The oontra,ctor ga,ve written:
notice, albeit late.

4. The Government has the bur-
den of esta,bhshmg any prejudice
caused by the lateness, It has shown
none. In fact by payment of the
costs the Government has acknowl-
edged that there was no prejudice..

5. The clause states that the con--
tracting officer “shall equitably ad-

“just the estimated cost, fixed fee or-
~delivery or performance dates * * *

or all of them [ete.]” by reason of’
the furnishing of late or unsuitable
GFE. (Unsuitable GFE can be late:
until it is made suitable.) ,

6. The respondent has not estab--
lished that the case falls within 318
(g) (1) (i), which provides for lim-



a1 - - APPEAL OF W. F. SIGLER:&. ASSOCIATES

57

February 16, 1978

ited liability of the contractor for
Government property. Thus the
Government is obligated to carry
out the promise of an equitable ad-
justment required by clause 318 (a).

7. The additional cost was $10 -
563.01.
8. The contractor made numerous
trips, tore. down and. repaired the
equipment, and had numerous tele-
phone calls to get. the equipment
repaired or replaced. .

9. We allow the claimed fee of
$633 as .being reasonable in this
added: scope of work. .

19. PROVISIONAL BILLING
RATE | AND FINANCING
CHARGES

(a) The Ocmtemwns of the Parties

» -ThlS- is a clalm——setr out in par.
10(h) of the complaint—rfor $18,-
410.31  ($2,139.98 plus $16,270.33)
for amounts paid allegedly due to
the Government’s failure to timely
adjust provisional billing rates.

. A second portion of the claim is
set out in additional claim number
one and is for $1,962 interest paid
by appellant to borrow money to
pay incurred’ costs for the period
FY 17.

Theé appéllant’s claim is that the
Government is obligated by the con-
tract to negotiate reasonably accu-
rate. pLovisional rates so that the
contractor is not compelled to bor-
row money to finance the difference
between provisional. and actual
rates. The Government’s position

appears to Be that it did not get a

demand to increase rates until Aug.

12, 1977, and even then the Govern-
ment did not have sufficient data
reasonably to increase same. (How-
ever, one Government witness at the
hearing indicated concern that the
decision to pay at 55 percent was
a,rbltraly (Tr. 834, 358.) )

(b) F’mdmgs of Fact

. Prior to contract execution ap-
pelhnt had been advised that vouch-
ers would be paid within 2-8 weeks
(A’s Sept. 2; 1976, letter, in IBCAI
file; Tr. 241).

. 2. Clause 329 (b) states payments
may be made biweekly and pay-
ments. W111 be made promptly (329
©):

. Clause 331(a) states indirect
gosts shall be obtained by applying
negotiated overhead (OH) rates to
direct cost bases. After each fiscal
year the parties shall negotiate final
O rates for that year (331(b)):
The allowablhty of costs shall be
determined by Subpart 1-152 of
FPR.

4. Par. (¢) reads as follows:

(e) Pending- establishment of - final

‘overhead rates for any period, the Con- -

tractor ‘shall be reimbursed either at
negotiated provisional rates as pro-
vided-in the eontrdact, or at -billing rates
acceptable to the Contracting Officer, sub-
ject to appropnate adjustment when the.

. final rates for- that period are estab-

lished. To prevent substaniial over or.
under payment, and to apply either retro-
actively - or .prospectively: (1) Provi-
sional rates may, at the request of either
party, -be revised by mutual agreement.
and (2) billing rates may be adjusted
at any time by the- Contracting Officer:
Any such revision of nerrot1ated p1ov1-'
sional rates provided in the contract shall
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be set forth in a meodification to this
contract. (Italics supplied.)

5. The Government is presumed
to be aware of all the terms of the
expected contract when the fee was
negotiated on May 23 at 6 percent
or $53,463 (AF 22). Presumably
this fee was based on prompt pay-
ment of invoices and on reasonably
fixed provisional billing rates and
estimated OH costs (see AF 21)
and interest and disallowances (AT

93).

6. The contractor prior to execu-
tion of the contract justified the 6-
percent fee to the contracting officer
(who was trying to negotiate a 5-
percent fee) by saying as follows:
“The capital investments on-a project
of this size, for a period of 37 months
and one week, are rather substantial.
The interest on salaries and equipment
both contract and overload may, on oc-

casion, be quite high., The complexity of
the work is such that it may be difficult

to predict a number of expense items; -

some of these may be disallowed in the
overhead.

(AF 23).

(¢) Decision,” Conclusions of LZow

(1) Appellant has failed to estab-
lish the amount of money it reason-
ably expected to borrow when it
negotiated this contract. Thus even
if appellant incurred interest in one
year of $1,962, appellant has not
established that this exceedsthe in-
terest payable on the amount it rea-
sonably planned to borrow. Thus
since appellant has the burden of
proving all the entitlement and
quantum elements of this claim, and
has failed to do so, we must and do
deny this claim.

18. OLAIM FOR INFORMAL
CHANGES IN THE SCOPE
OF WORK. ADDITIONAL
CLAIM #3 IS DISMISSED
WITHOUT PREJUDICE

(a) TheContentions of the Parties

The contractor, in its response to
the contracting - officer’s” decision,
filed four additional ‘claims. The
third additional claim was for nu-
merous “constructive  changes” to
the contract. This claim was denied
as premature and unclear by our
order dated Sept. 27, 1977, IBCA-
1159-7-77, 84 1.D. 483, 487; 772
BCA par. 12,763 at p. 62,014. Never-
theless, the Government issued a
final decision on this by the second
contracting officer’s decision. This
second decision was delivered to the

- Board at the hearing and there was

a colloquy about which of these ad-
ditional claims was properly ready

- for hearing. The hearing official did .

not then realize that the second de-
cision included the third additional
claim and thus the ruling (Tr. 18)
that additional claim number one -

"~ would be incorporated into the in-

stant appeal ‘was not intended to
incorporate additional claim No. 3
into this appeal. Since the hearing
official may have caused confusion
on this point, appellant shall have
30 days from the date of receipt of
this decision to file any notice of
appeal as to additional claim No. 8.
We malke no ruling on the merits of
additional claim No. 3 and so much
of the instant appeal as relates
thereto. is dismissed without preju-
dice.
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14. PAR 11 OF THE COM-
PLAINT AND RESPOND-

CENT'S MOTION TO DISMISS

IT IS ALLOWED AND DE-
NIED IN PART :

(a) The Contentions of the Parties

In par. 11{a) the appellant asks
for an order to increase the esti-
mated costs and fee in accordance
with the conclusions set out in this

opinion. In par. (b) it asks for in-

junctive, relief to- prevent “defend-
ants” from interfering with “plain-
tiff’s” performance of the technical
aspects of the contract. In par. (c)

the a,ppellant asks foran order from
us to respondent, to act on numerous
(identified) requests for action. In
par. (d) the appellant asks for an
order .to respondent to act reason-
ably and promptly in the future ad-
ministration of this contract.

The Government’s position, by a

“motion to strike, is that we do not

have the authority to make such

orders.

(b) Deozszon

1. VVe have found the following
to be a,llowable costs or fee under

-the Contract:

Paragraph of Name of claim ' . TIncrease in Inerease
- this declslon : C ol estima’ped cost in fee
4C HowrS..._o___ . .l Il Lo lieln O (%)
5 oo Fringes ol Lol Sl L LT ‘83, 852. 27 2 (2
6 Leave . - _ il ___iEozlioiiiooln 12, 875. 00 -« (&)
7. Life.ingurance premium on Mr:Sigler_: . 26, 260.00- (%)
8. . Life insuranee premlum on: Mrs Slgler__: o1,834.26 - (B -
9 'Retlrement plan__ ST L B 327 789. 41 . ()
SRS [V IREIES 7735 v2) s A S L 887.00 .7 - (Y
1107 < Fee 1o GFE _______________ (2) S 1 $633
12 -: Under billing - and ‘interest .- e e (Bt
13 _ Changes. - .._..____ ol (8 e (8
16 *  Appeal interest. L RO RN SPRON ¢) S
17 Professional fees:” Coadmil (2) SRRt )
73 477 94 . o633

1 Lumted by reasonableness and eurrent estl.mated cost

© 2None.

(Tr. 15)
1 Denijed.”
5 Dismissed Wlthout preJudlce
§ To be calculated by the C O

2. We have no mJunctlve power
-nor the power to. require ‘specific
‘performancs.: ' ‘The . contract: " ‘in
‘numerous, places, including - clause
201, requires the respondent to act

3 Governmeut counsel appea.rs to have agreed that all of this clajm exeept approxnnately $0,000 will be allowed

1emsona,b1y and promptly in admin-

“istering ‘the. contract. On occasion
‘the: Government has: taken what
:could. be: considered " an: unreason-

able length of time to act. The Dis-
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putes clause impliedly promises
‘reasonably plompt action. See the
cases cited in our Sept 27 1977,
opinion.

As to the rights and dutles of the
parties,; we quote as follows:

The contracting officer displayed a lack
of true comprehension of the philosophy
of cost-plus-a-fixed-fee contracts. From
his conduct, as shown by the evidence, he
apparently did not realize that when the
Government enters into a cost-plus-a-
fixed-fee contract with a contractor, the
Government engages the knowledge, the
skill, the judgment and the capabilities
of the contractor to perform the contract.
It is the contractor’s right, as well as his
duty, to use all of those qualifications to
employ men and women “who will' com-
prise his “team” to perform the contract,

to buy materials, and to use his discre-
tion, not that of the contracting officer, in -
carrying out all of the factors involved in |
the performance of the contract. The con-

tracting officer’s function is not that of a
boss over the contractor,. telling him
what he can and cannot buy, whom he
shall employ and how much he is allowed

stows upon the econtracting officer the au-
thority to disapprove for reimbursement
the costs involved in the contractor’s per-
formance, but unless he is able to dem-
onstrate that the ‘contractor’s aects, or
the costs he incurs; wviolate the terms of
the contract or the guides found in Part
2 of Section XV of the Armed Services
‘Procurement Regulation, it is the con-
tracting officer’s duty to approve the con-

tractor’s acts and to approve the costs
thereof for reimbursement. (Itahcs sup-‘

-plied.)
J. A. Ross c@ Oomp(my, ASBCA
9326 (Dec. 12, 1955), 6 CCF par.
61,801; Nash and Cibinic (1966) -
625..

We will assume that the Govern-
‘ment will . consider. the :legal/con-
tractual requirement of reasonable

- 3486

to pay employees,.True, the contract be--:

[85 1.D.

| coopera,tlon and will address itself

to the letters menioned in par. 11

" (c) ofthe complaint. Thus that por-

tion of the complaint is chsmlssed
without prejudice.

As to appel]ant’s request in par ‘
11(a) that we increase the esti-
mated cost and fixed fee in accord-
ance with this decision we have par-

-tially fulfilled this request by hold-

ing certain costs are allowable and

-certain fee is recovérable. See also

Aerojet General Corp., NASA 675
6, 78-1 BCA par. ____. :

"It is not at all clear that we have
any authority to supervise the ad-
ministration of contract disputes
presented to the contracting officer
and.- thereafter decided by use. Cf.
Cosmo-  Construction  Company,

- TBCA-412 (Feb. 20, 1964), 71 1.D.

61, 1964 BCA. par. 4059, and John
Martin Company, Inc., IBCA-316
(Sept.. 21, 1962), 1962 BCA par.
Szmpson Drilling ~ Co.,
TBCA493-1-74 (Mar.. 13, 1964),
1964 BCA: par. 4140, p- 20, 174: but
if these matters are not promptly

-resolved - the' contractor can, of
course, 1nst1tute 2 new dlspute and

appeal.

Thus the respondent’s motion to
dismiss.or strike par. 11 of the com-
plaint is-allowed and demed as 111—

- dicated above.

15, APPEAL JNTE}éésf*lS__
ALLOWED s
(a) Tke zssue—-clates

Th1s contract, in clause 335, pro-
Vldes for payment of simple interest
on the amount allowed by the Board
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from (1) the date of the contraotmg
officer’s receipt of an appeal to (2)
the date a modification pursuant to
Board decision is tendered to Ap-
pellant at the rate established by
P.L. 9241,

This Board, on July 20, 1977 ,
docketed appellant’s October 21,
1976, letter to the Government. The
conitract;ing officer issued his first
decision June 20, 1977. .

We must decide whether the in-
terest period starts June 20, 1977,
the date of the denial, or July 20,
1977, the date of docketmg or Oct.
21, 1976, .the date of an appeal- like
letter, or some other date.

(b) Fincl@'ngs of Fact

1. On Sept.'24, 1976, the contract-
‘ing officer sent appellant a letter
(in 1enly to appellant’s Aug. 20 let-
ter) saying that five dlsputed items
would bedisallowed and‘an” OH
rate: would be 55.77 (enclosure to
eppellants Oet. 21 1976 letter to
the Secretary). o

2. 'On O¢t:. 8, appellant 1nd1cated
disagreement’ and asked for details
-and 'indiCated it would appeal from
the Sept. 24 letter (another enclo-
sure to appellant’s” Oct. 21 197 6,
lette1 to the Secretary).”

8. On Oct. 21,1976, appellant sent
a long letter to the Secretary of the
Interior entitled “Filing of a Dis-
pute under Contract " No ’f e
with 17 enclosures.

4. On Dee. 17, 19’76 the contract-

ing officer advised the IBCA that

his Sept. 24 letter was not a final
decision but that he had started

:work on a final decision npon' Te-
.ceipt of the contractor’s Oct. 8

letter and that he expected to issue
the final decision by Mar. 17, 1977.

5: On June 20, 1977, the contract-
ing - officer iSsned' his ﬁrst final
decision.

6. The IBCA. docketed the Oct.
21, 1976, letter as the notice of ap-
peal on J uly 20,1977,

7. On July 26,1977, the contractor
filed an “amended n'otice of appeal”

“from the J une 20 ﬁna,l dec1s1on

(e) Devision

1. The Government cannot pre-
vent the allowance of a constructive
change claim by refusing to ac-
knowledge same. :

9. Likewise the Government can-
not; prevent the payment of the in-
terest p10m1sed in the contract in
clause 335 “Payment of interest on
contractor’s claims” by delay in is-
suing a final contracting officer’s

‘decision. Of.' General Research Cor-

poration, ASBCA 21,005 (Sept T,

1977), 112 BCA par. 12,767.°

3. The' clause” says tha_,trlnterest

‘runs from the date the contractor
furnishes the- appeal to the contract-

ing officer.
4."The ‘Board ‘on July 20 1977

‘docketed the October 21, 1976 letter
as the appllceble notlce of appeal

5. -We hold that mterest Tuns on
the’ sum of the costs and fees al-
lowed in pamgmph 14 (b). anite from
October 20, 1976, the date the con-
tracting : officer ‘probably  received
the October 21 letter; until the date

‘the appellant hereafter receives a
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modification issued pursuant rto th13
‘opinion, The Government shall do
the multiplication using the rates of
interest as provided in the clause. -
16. PROFESSIONAL FEES
[4] (a) The Contentions o f the
Pcwtzes

This claim is set out in pa,ra,gra,ph
10(k) of the Complaint. and is for
attorney’s fees, CPA’s fees and for
contract administration and con-
sulting fees and for expert and ordi-
nary witness fees and other fees and
costs in connection with this appeal.
Further appellant asks that the con-
tracting officer be held personally
liable for these sums under 28
U.S.C. §1927.

The parties have agreed that the
‘Board will only deelde ha,blhty
(Tr. 27 5, 27 6).

(b) Fmdmgs of Fact

.- 1 Appellant 1ncurred costs for
the following services (Tr.276). . .

(a) Attorneys’ fees (Tr. 35, 36
-and Ex. C to contractor’s response)

(b) CPA fees (Tr 85,.36) .(Ex.
C to contractor s response Tr. 90, ef
seq.).

- (c) Other fees,and oosts (e g . Tr
.98)

9. These fe,es fa,ll 11_1to severa,lv

fvcategones as follows:. =~ ..

(a) . Contract admmlstra,tlon
costs which weére unrela,ted to any
claim or dispute, e g, OPA- services
to establish cost-plus-fixed-fee ac—
(ountmg system (Tr 91-96;°97)."

" (b) Expert services in relatlon to
certain claims which ‘were disputed

DECISIONS OF THE DEPARTMENT OF THE .INTERIOR
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but settled before the appeal was

‘filed (Tr. 19, 20).

(c) Expert services related to a
claim and incurred during the ap-

“peal phase, about that claim.

" (d) ‘Attorney’s fees incurred in.
prosecution of this appeal.
(e) Rulings of Law' and Deci-

1. Fees and costs associated with
the prosecution of the appeal to-this
Board are not allowable costs. 7he
Singer Company, Librascope Divi-

ston, v. United States, 215 Ct. CL
'~y Dec. 14, 1977 (Slip Opinion,
‘pp. 45-47), 568 F. 2d 695 (Ct. CI.

1977), unless they fall within the
exception to this rule allowed by
Allied - Materials and Equipment
Corp., ASBCA 17,318 (Feb. 28,

.1975), 75-1 BCA. par. 11,150, as in-
-terpreted by the Court of Claims in

The Singer Company,.Librascope

Diviston v. United States; supra;
ef . Alyeska Pipeline Service Co. v.

Wilderness: Sodiety, 421 .S, 240

{1975). The three criteria .of the

Allied Materials exeeption (as
stated- by the Court) are: (1) pre-

.sented - to the . contracting . officer

during performance of the contract,
(2) clear Government liability, (3)
benefit to the contract purpose. -
Allied Material was a case where
the Government. failed to . furnish

GFE that was:essential forthe con-

tractor. to manufacture. parts. of

.tank engines. 'The contractor filed

a request for an equitable adjust-
ment, there were hard negotiations
(whmh the ASBCA leld consti-

;tuted duress) and a settlement a
‘repudiation of the settlement and
‘an “appeal. The ASBCA ‘allowed
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legal fees incurred up through the
~ attempted negotiations-request for
equitable adjustment. The Termi-
nation Contracting Officer -termi-

nated the contract for the conven-.

ience of the Government at the con-

clusion of these unsuccessful nego-
tiations, Alied Material and Singer

contain one further criterion and

that is that “the conflict between the.
parties as to the equitable adjust-
ment never became so disputatious
as to reach the level of a claim.

against the government.” The Smg—
er.Co.,slip op. p. 47.

9. We conclude that all costs and
fees associated with the preparation
of the notice of appeal, the con-
tractor’s response to the Findings

of Fact and Decision of the Con-
tracting Officer, the Complaint, and .

the conduct of the hearing are un-

allowable costs as they are.costs of .

prosecuting a claim against the
Government FPR 1-15.205-31.

3. We conclude that fees, expenses .

and costs incurred prior to the Oc-
tober 21, 1976 (Notice of Appeal),
if they meet the other tests of FPR
§ 1-15.2 (e.g., reasonableness 15.-

'201-3) . are allowable lmder 1=

15.205-31(a).

4. Appellant cites no cases in'sup-
- port of its agsertion that 28 U.S.C.

§ 1927 makes the contracting officer
liable for costs. 28 U.S.C. § 451 de-
fines “Court of the Umted States.”
Such definition does not include this
Board, thus, 28 U.S.C. £1927 is not
applicable to this appeal or the con-

tracting  officer. Accordingly, this.

prayer for relief is denied.

The a,ppeé,l is dénied sﬁsﬁained
and dismissed all as indicated here—
mabove

G’EORGE S STEELE, JR, L
Administrative Judge. .

Wn 001\ GUR

WILLIAM F MCGRAW, e
Chief Administrative Judge.

Rousserr, C. Lywom, '
- Administrative Judge.

'RUSHTON . MINING chPANY o

8 IBMA 255 ' .
Decided February 16, 1978

Appeal by Rushton Mmmg Gompany
from " a° decision -of Admlmstratlve
Law Judge Edmund - Sweeney
Docket - No. . PITT- 75-398-P, dated
Sept. 22, 1975, assessing: $750 in civil
penalties pursuant to section 109 of
the Federal Coal Mine Health and
Safety Act of 1969..

Affirmed.
1. Federal Coal Mine Health and
Safety Act of 1969: Mandatory Safety .
Standards: V101at1_ons Negligence
An: operator’s: :Ereed()m- froﬁ ‘negligence
ig:not-a factor to be considered.in deter-
mmmg Whether a,violation of a ‘manda-
tory safety standard occurred.
2. Federal Coal Mine ‘Health ‘and’
Safety Act of 1969: ‘Mandatory Safe-
ty Standards: Self-Rescie Devices
V:Vhel;e;a,mipe employee is obéel_'ved un~
d%lj‘gféuﬁd" without' a s:el'f-'reééue device,
the operator.properly may bé held to be

‘i vieldtion of 80 CER 75.1714-2(a).. -
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3. Federal Coal IMine Health and
Safety Act —of 1969: Penalties:
Reasonableness ' '

In view of the operator’s negligence in
failing to provide “competent, substitute,
supervisory .persounel” and the serious-
ness of the resultant mandatory safety
standard violation of 30 CFR 75.301, a

civil penalty assessment of $400 Is not'

excessive. : )

APPEARANCES: John  R. Carfley,
Esq., and Ira P. Smades, Esq., for
appellant, Rushton Mining Company;
Thomas A. Mascolino, Esq., Assistant
Solicitor, and Michael V. Durkin,
Esq., Trial Attorney, for appellee,
Mining Enforcement and Safety Ad-
mm1st1at1on

OPINION BY ACTING CHIEF
ADMINISTRATIVE JUDG‘E

SOHELLENBERG

INTERIOR BOARD OF MINE
OPERATIONS APPEALS

" Procedural and Factudl
Background

On Aug. 14,1974, an inspector for
the Mining Enforcement
Safety Administration (MESA)
issued two (2) notices of violation
to the Rushton Mining Company

(Rushton). These notices were is-

sued under sec. 104(b) of the Fed-

eral Coal Mine Health and ’Safetyi

Act of 1969 (the Act) (30 T.8.C.
§814(b) (197 0)) and alleged viola-
tions of certain mandatory safety

standards. On Aug. 27, 1974, two.

(2) additional notices of violation

were issued against Rushton, again-
under sec. 104(b) of ‘the ‘Act, and’

DECISIONS, OF THE DEPARTMENT OF - THE INTERIOR
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agam a,llecflnoF ma,nda,tory safety
standards v1ola,1;10ns ~

Thereafter, 1\£ESA petltloned for
an assessment of a civil penalty.
Following a hearing on this petition
in Docket No. PTTT 75-398-P, Ad-
ministrative Law Judge Sweeney
held in his decision of Sept. 22, 1975,
that Rushton had violated the ma,n-
datory safety standards, as alleged,
in three of the four notices of viola-
tion. Accordingly, Judge Sweeney
assessed civil penalties amounting
to $750. 7 ‘

From this decision Rushton ap-
peals the judge’s holding that it
had violated 30 CFR 75.1714-2(a),
a mandatory safety regulatlon
which requires that each miner
wear or carry a. self-rescue device
on his person. A civil penalty of
$200 was subsequently assessed for
this viclation. Also, while conced-
ing the fact that, it had violated 30 -

CFR 75.801 in failing to maintain

permissible ventilation levels, Rush-
ton appeals, as bemg excessive, the
assessment of a $400 civil penalty.

Oontentions of the Parties

30 OFR 76.171}-2(a) .

Rushton argues that MESA has
failed to establish its negligence due
to the fact that there was no show-
ing that it chd not do all-that was
expected of. a reasonably prudent
coal mine operator in insuring that
each miner possessed a self-rescue
device before entering the mine. It
contends therefore, that ~J udoe
Sweeney erred in holding that it
had violated 80 CFR 75.1714-2(a).
MESA argues foi an affifmance of
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this ‘holding on the grounds that
Rushton simply did not - comply

with the mandatory language ofr

~this regulation.
30 CFR 75.301

~ While Rushton does not dispute
~Judge Sweeney’s holding  that it
had violated 30 CFR 75.801 by fail-

ing to mamtzun a permlssﬂole Ventl-
latlon Tevel in one of its mine sec-

_tlons, it does dispute the ]udges.

conclusmn that this violation Wwas
of a “serious’ nature Rushton ar-
gues _that no evidence was intro-
duced to show that at the time of
- the "MESA inspection, there was
any danger of fire or explosion in

the area of the mine where the vio-

lation occurred. It therefore con-
tends that the $400 civil penalty
assessment is excessive ‘and should
be reduced accordingly.

MESA contends that the 0'1av1ty5

of the violation in terms of the po-
tential results realized by the oc-

currence of the hazardous event and
by the likelihood of such occurrence:

requires that the civil penalty as-
sessment be affirmed. Tt further ar-
gues that Rushten has failed. to

provide any compelling reasons for_

an adjustment of the pena]ty

I ssues o'n Appeal

L Whether 1t was properly held
that Rushton violated - 30 CFR
75.1714-2(a) on the basis of an.em-

ployeels faﬂure to wear or, to carry.

a self-rescue devme underground

IL Whether a elvil penalty as-
sessment of $400 is excesswe, in Vlewf
- of Rushton’s negligence in-failing:

tO prOVi de cccompetent, substitute,

. supervisory personnel” and the re-

sultant violation of 30 CFR 75.801,
a mandatory safety regulation.

Discussion

[1] We have long acknowledged -
the fact that-an operator may be
liable for a civil penalty assessment
under sec. 109 of the Act (30 U.S.C.
§819 (1970)), even though there is
no ‘showing of negligence on his -
part. The Valley Camp Coal Co., 1
IBMA 196, 79 1.D. 625, 1971-1973
OSHD par. 15,885 (1972). Stated
in different. terms, that decision
stands for the proposition that an
operator’s freedom from negligence
is not 9 factor to be considered in
determining whether a violation of
a mandatory safety standard oc-
curred. :
Thus, the issue presently before
the Board is.not whether Rushton
acted negligently, but whether it in
fact complied with the mandatory
language of 30 CFR 75.1714-2(a) !
This regulation requires that a self-
rescue device be worn or carried on
the person of each miner.
[2] Relying upon Rushton’s ad-

‘mission that the fact that its em-

ployee was observed underground -
without a self-rescue device is “un-
controverted”  (Appellant’s Brief,

. 1) , We ﬁnd'tha,t' Rushton did not-

130 CFR 75.1714-2 (a) provxdes in pertment
part:

HE75.1714-2 Approved self-rescue devices ;
Iocatmn requu‘ements

“(d) Bxcept as provided in paragraphs (b)

and (e¢) of this section, self-rescue devices
meeting the requiréments of § 75.1714 shall be :
wort or carried on the person of each mmer

: (Itahcs supplied.)
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comply with the ma,nda,bory lla,n-_
guage of this regulation. In so find-
ing, we reject Rushton’s argument
that MESA failed to show that it
did not do all that was expected of
a reasonably prudent coal mine op-
erator. We conclude that whether

or not Rushton acted in'a reason-.
ably prudent manner is'of no conse- .
quence to the finding of the afore-,
mentioned violation. The.. Board
therefore is of the opinion that the
Judge’s holding should be affirmed. -

IT.

[3] While Rushton doss not dis-
pute Judge Sweeney’s holding that -
it had failed to comply with the

mandatory verntilation reqmrement

of 80 CFR 75.301,% it ‘does dlspute'

the judge’s determination that this

viclation was of 4 “serious” nature.
Rushton contends that no evidence

was introduced to show that at the
time of the MESA 1nspect10n, there

was a danger of fire or explosion in-

the area of the mlne Where the vio-
lation occurred. :

[8'5 LD. -

cordance with 30 CFR 75.301, a
mandatory safety regulation.

The Board agrees with Judge
Sweeney’s conclusion that this vio-
lative condition stemmed - from
Rushton’s negligence in failing to
provide “competent, sdbstltute, su-
pervisory personnel” who ‘could in-
sure. that permissible ventilation
levels would be maintained (Deci-
sion, p. 11). We further agree that
this Vlolatlon Was of a serious na-.
ture, as it created: a danger of smoke
buildup, and of fire or explosion
from a gas buildup in the mine.

Finally; in analyzing this viola--
tion in terms of the. potenftla,l hazard
to ithe safety of the miners and the
pr'olbanﬂm:y of such hazard occur—‘
ring (Robert G. Loawson Codl Co.,
1 IBMA 115,79 LD. 657, 1971-1973
OSHD par. 15374 (1972)), to-
getther with Rushton’s negligence in
failing to provide competent, sub-
stitute, supervisory personnel, we
hold that the $400 civil penalty as-
sessment is not excessive and should
be aﬂirmed

The record shows that Whlle the a

regular ' supervisory personriel at-
tended a meeting, Rushton tempo-‘ :

rarily placed one of its miners in the
capacity of a foreman. It'was dur~‘
ing this time that the MESA inspec-
tor issued a violation unde,r sec. 104

(b) of the Act 30 U. S.C.§ 814(b)
(1970)) for Rushton’s failure to
ventilate an area of the mine in ac--

.230 CFR 75.301 provides.in pertinent part:
§ 75.801 Air quality, quantity, and velocity.

The minimum quantity of air reaching the
last open crosscut in any pair or set of develop-.
ing entries and the-last open crosscut in any.

pair or set of rooms shall be 9, 000 cubie feet a
minute. e

: ORDER

WHEREFORE pursuant to the
authority delegated to the Board by
the Secretary of the Interior (43
CFR 4.1(4)), IT IS HEREBY
ORDERED that the decision of the
Administrative Law Judge in the
anové-ca,pd;ifoned “case IS AF-
FIRMED and that the Rushton
Mmmg Compa,ny pay a civil pen-
a,lty in tthe amount of $750 on or be-
fore 80" days from the da;te of th_'lS

. decision, -~ -
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Axne PorNpEXTER LEWIS,
Administrotive Judge. -

Davio DOANE, :
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~ APPEALS OF JB&C COMPANY

IBCA-1020-2-74 and

IBCA-1033-4-74 , _
Demded February 22 1978

Contract Nos, 14-06-100-6785, 14

- 06-100-6727, Specification Nos. 100C— .

1101, 100C-1097, Columbia Basin
. Project,  Washington, Buream of

. Reclamation.

‘ Recbnsideration Denied.

1, Rules of Practlce Appeals Recon-_

sideration

-A request for allowance of attorney fees
is denied on a motion for reconsideration
where the prior.decision specifically’ con+
sidered and - disallowed  these: costs in
rLceordaun:'e with prevalhng IaW

2. Rules of. Plactlce Appeals Reconi-’

sideration

A motion for reconsideration is denied -
where -based on the same: arguments.

made and fully considered in the prm-
c1pa1 deelswn

APPEARANCES Mr Fred A Pam,
Jr., Attorney. at Law, Pain & Julian

PA, Phoenix, Arizona, for appellant;.
Messrs, William N, Dunlop, Riley C.

Nichols, Department Counsel, Boise,
Idaho, for the Government,
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OPINION BY. ADM[NISTRA-;
TIVE JUDGE LYNCH -

INTERIOR B OARD“ OF *
CONTRACT APPEALS

1 The Board in a decision dated '
Sept. 28; 1977,* sustained. in.: part -

- and denied in part the above-cap-
_ tioned. appea,ls Motions for recon-

sideration of that decision have
been filed by the appella,nt and by'

" the Government.

~ The appellant’s motion for re-f
consideration presents two conten-
" tions. First, appellant contends that

- the Internal Revenue Service has

levied interest’ and penalty costs
totaling $127.968.86, by :reason of
unpaid FICA taxes. By letter dated .
Dec. 30, 1977, appellant advises that

~ the Internal Revenue Serviee has’

agreed to abandon its claims.for in-~
terest and penalties  on the with-
holding taxes owed: by appellant on
the condition that the taxes are’
paid. ~Appellant: further advises:
that it has agreed to.do so, thereby
making moot this aspect of the mo-‘ _
tion for reconsideration.: v

Regarding appellant’s other con-
tention that attorney fees should be
allowed, no- argument is advanced:
nor cases cited to exempt this case’
from the general rule against re-
covery of attorney fees incurred in
prosecuting claims-against the. Gov-
ernment. In its original decision, the
Board cites in footnote 91, the, re-:

AIBCA-1020-274 and ~ TBCA-1033-4-74
(Sept. 28, 1977), 84 LD, 495, 77-2 BCA par.
12,782.
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cent cases which continue to adhere
to this well- establlshed “principle.
Appellant relies upon our having
quoted in -the principal opinion
from the. case of Robert MceMullan
& Sons, Inc., ASBCA No. 19129
(Aug. 10, 1976), 76-2 BCA par.
12,072 at 57,962-963, in’ which the
/&rmed Seerces Board of Contract
Appeals stated that an equitable
adjustment is “* * * necessarily a

subjective matter, in the sense that
the particular contractor damaged.
is to be made whole * * * This.
statement was made in connectmn -

with the Board’s finding that the
jury verdict approach was the ‘only
available means of determining an
allowance for added rock excava-
tion made necessary by the differ-
ing-site condition. The use of the
jury verdiet method of arriving at
the amount was, as stated, resorted
to by the Board because of the lack
‘of credible evidence on the actual
costs -of rock excavation. Conse-
quently, the reference and the jury
verdict determination’ was. limited

to the single-area of the cost claim -

under discussion. Other elements of
the cost claims, including attorney
fees, were separately treated in the
decision. The disallowance efjattor;

ney fees- under ‘prevailing law

merits - no . greater - consideration
than .the other specifically disal~

lewed -costs’ ‘which are not.. now-

contested

' The G‘rovernment moves, for TesT
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conmderatmn of that part of the
decision which finds a first cate-
gory differing-site-condition ‘under
IBCA-1020-2-74, on the grounds
that the Board erred: k

1. In concluding the contract indi-
cated the ground water flows would
subside and could be handled by the
same construction methods as sur-
face water.

2. In finding the subsurface mi-
gration from Block 80 was not ob-
vious and that the Government had
the duty to disclose the same. -

3. In holding the Government
had a duty to disclose the subsur-
face migration of water from Block
8. ‘ '

-4, In espousing the view that the
West Canal acted as a i‘barrier”_‘to‘

_ subsurface flows from Block 80.

In support of these charges of
error, the (Government reiterates its
arguments prior to decision and er-
roneously restates portions of the
decision in an attempt to overcome
the findings that were discussed in
the decision. Regarding the first ar-
gument, the decision states at p. 156
“x_ * % that the residual- ground
water would have been dealt with
as competently as the diverted sur-
face water.” The construction meth-
ods by whlch such residual- water
might have been dealt with were not
dlscussed Tor was there any impli-
cation that the same methods used
for dlvertmg surface Water “would

ui‘ﬁce ‘
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The other contentions of the Gov-
ernment challenge the basic finding
that. a ‘differing site condition ex-
isted based on the unforeseeable
underground flow of water migrat-
ing from Block 80. We see no rea-
son to restate the evidence
supporting the findings in the prin-
cipal decision. In support of its
fourth contention that the West
Canal could not be found to be a

barrier to -migrating water from

Block 80, the Government claims
the Board chose “to overlook, the

only evidence in the entire record

on this point which directly contra-

dicts the canal-barrier findings,”:

i.e., Appellant’s Exh. JJJ. We di-
rect attehtion to pages 153-156 * of
the decision where this crucial ex-
hibit is discussed; particularly,

with reference to the fact that this

internal memorandum showing that
existence of such water migration
from Block 80 was a fact known to
the Government, and that it failed
in"its duty to disclose this fact to
appellant. This undisclosed vital in-
formation concerning the subsur-
face conditions cannot now be used

. to impute a greater knowledge to

appellant during the prebid site in-
vestigation than was possible from
- the information made available at
that time. The reasonableness and
propriety of the conclusions and as-
sumptions of appellant concerning
the subsurface conditions” can be
measured only against the disclosed
inférmation and that which would

2772 BCA par. 12,782 at 62, 152——153 84

L D 493 at 577—8 .

be gained by a prudent bidder mak—
ing an adequate site. 1nvest1ga,t10n :
Clearly, the Board did not overlook
the importance of FExh. JJJ. In
fact, as the cited portions of the
prlnclpal decision shows, the ex-
hibit was of parameunt importance
to the Board’s ﬁndmg for the ap-
pellant on the issue presented. We-
note one other contention (.c., one
of the reasons assignéd by the Board
for distinguishing Keltch?® is con-
sidered to be extraneous to a find-
ing of a differing site condition). In
the principal decision the Board did
note that in the Keltch decision, the
contractor had been given specific.
instructions by the contracting offi-
cer on how to proceed after giving
notice of a claimed differing site
condition but that such instructions
had not been followed. This discus-
sion in the decision (pages 156-7),*
follows the findings of a differing
site condition. Tt does'not relate to
the existence of the condition ‘but
rather to the question of whether-
the costs that resulted therefrom’
were recoverable. Unlike Keltoh, in’
this case the contracting officer re-
fused to give the contractor any di-
rections as to how to cope with the’
differing site condition. It was,
therefore, unnecessary to decide
whether, and, if so, to what extent
the costs incurred would be recover-i

3See John M. Keltch Ine.;, IBCA—830—3~70"<
(June 22, 1971), 78 1.D. 208, 76—2 BCA par.”
12,083, af’d (Trial Judge Opinion, Jan. 23;
1974),.19 CCTF par. 82,7&5, adopted. generally
by the Court, 206 Ct. Cl, 841 (1975). "
47T-2 BCA par 12, 782 at 6%153 84 ID
495 at 579 : ; . :
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able if they had resulted from a
failure to follow the directions of
the contractmO' ofﬁcer

Conclusion

The motion for reco_nsideration
filed by the appellant and the mo-

tion for reconsideration filed by the

Government are both denied.

. Russew C LfNCIﬂ_I,'
| Admingstrative Judge.

VV:D CO\TOUR

WILLIAM F. MCGRAW, IR
0 hief A dmmzs trative Judge.

.G HERBERT PACKWOOD, L
Administrative Judge.

 PIPELINE PETROLEUM-
CORPORATION

- 34 IBLA 73
Declded Febmcw’y 22, 1.97’8

. Appeal from a decision of the New
Mexico .State Office, Bureau. of Land
" Management, dated May 16, 1977,
declaring oil and gas lease NM 24985
terminated by operation of law for
failure fo pay the annual rental on
time. : » :

Reversed and remanded

1, Aecounts Payments—-—Oﬂ and- Gas
- Leases: Rentals—O0il and Gas Leases:
Termination—Payments : Generally
A check tendered prior to the due date
of an oil and gas lease, annual rental
payment,; which_ is ;p;foper_iy - dishenored
. by the drawee bank, does not constitute
timely payment. But where return of the

DECISIONS OF THE DEPARTMENT OF THE INTERIOR
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check results from a confirmed bank
error, sibsequent collection and payment
of the checlk relates back to the time of
the -original - tender, .and payment  is
timely. '

2. Accounts: Payments—0il and -Gas
Leases: Rentals—Payments: General-
].y ‘ : .

Annual rental payments on oil and gas
leases are sent to.deposifories designated
by the Secretary of the Treasury if their
location permits the dep'os1t to be hand
carried; otherWlsé, the ‘deposits™ are
ma11ed to the Denver Branch of  the
Kansas " Clty Federal Reserve Bank.

»Washmgton, D.C, offices ~of the Bureau

of Land Management ‘may send deposits
to'"the ‘Cash Division  of the Treasury
Department. All checks drawn on foreign
banks or foreign branches of -United-
States banks must be sent for .deposit
to the Cash D1v1s1,on of the Treasury
Depaltment

An oil and gas lease rental payment
check returned to the Bureau of Land
Management becatise a Federal Reserve
Bank will not accept for’ colleetion checks‘
drawn on foreign banks, but-which could
be collected  through  the: Cash Division
of -the Treasury Department and would
be honored by -the drawee bank 1s not
“uncollectlble_” .

,APPEARANCES ‘Morton 3. thk-

man, for appellant

OP[ZVION BY . ADM[NISTRA—‘-.

TIVE JUDGE R[TVO

[ N TE’RI oR B OAED OF
| LAND APPEALS

Pipeline Petroleum Corp. appeals
from a decision of the New Mexico
State Office, Bureau of; Land Man—
agement (BLM), dated May 16,
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1977, declaring oil and gas léase NM
24985 terminated by operation of
law for failure to pay the advanced
annual rental on time? Under 43
CFR 38108.2-1(a) (1976), imple-
menting 30 U:S.C. § 188 (b) (1970),
2 lease on which there is no well
capable of producing oil and gas in
_paying quantities terminates auto-
matically if the lessee fails to pay
the annual rental on or before the
anniversary date of the lease. Here,
the lease issued May 1, 1975, and
~payment was due May 1,1977. BLM
based its decision on the fact that
the check which appellant remitted
‘to BLM in payment of the rental
-failed to clear.
Involved -is- a -check dra,wn by
Morton J. Glickman on the National
~Bank of Nova Scotia, payabletto the
“Bureau of Land Management,” in
the amount of $20 “U.S.” ‘A nota-
tion on the front of the check indi-
cates that it is “payable in U.S. -
‘funds.”” BLM received -Glickman’s
check on Apr. 19, 1977, ‘and 'en-
dorsed the check for credit to the
Treasurer of the United States. The
check was then mailed to the Denver
Branch of the Kansas City Federal
Reserve Bank (FRB-Denver) for
-deposit. FRB-Denver, however, in-
stead. of depositing the check, re-
turned it to. BLM: marked: “Return
Ttem Apr 26777 - * 2 NOT IN

1The land involyed: consists.of the NW =7
NE 4, sec. 26, T. 15 S, R..2 W., New Mexico
principal”’ meridian, Sxerta County, New Mex-
ico, May -1, 1975. Miller. rehnquished a1l Bt
'the current Ieasehold as of April 5 1975, Mlllel‘
then ass1gned the Iesse to’ Gregor Klurfeld on
bept 1, 1976, who in turn assigned it to appel-
lant on Nov.. 1, 1976.

USA.” The latter notation refers to
the fact the check had been drawn
ona forelo'n bank.

In a notice of appeal and‘sta,‘te-
ment of reasons filed June 2, 1977,
appellant asserts that FRB-Denver
erred in returning the check, and
that 1ts payment was adéquate and
timely made.? It states:

The check was returned as uncollect-
able [sic] solely because of an error at
the Bureau of Land Management’s bank,
The check was. collectable  [sicl at all
times since it was issued. Notation on the
check indicated the Paying Bank was not
locarted in the USA. This is insufficient
reason for the check to be returned since
payment was being made in US funds
from Canadian chartered bank, the Bank
of . Nova, . Scotia. The Bureau of Land
Management hag previously cashed nu-
merous $US $ checks payable from Ca-

padian banks:

[1] . This Qa,se re.qmres ‘us t6 con-
sider 43 CFR 1822.1-2(a) (1976),
W'hlch spemﬁed the valid forms of
remltﬁa,nce to BLM

[Florms: of : remlttancesvthat' will be ae-
_cepted in-payment of fees, Tentals,. pur-

chage: price, and _other charges required:
by 'bhe regulamons in this chapter include

ea,sh ‘and’ currency of the United States

~and - checks, ‘monéy orders,” and - bank

drafts: made payable to the Bureau of

Land Management. Checks or drafis are

accepted sub]ect to collection and final

pag/ment mthout oost to the. Gove’mment

office.’ (Ttalies added )

We have apphed the italicized
language in.a number of cases, in
Whlch a, lessee s..check in pa,yment
of the advance annua,l rental was
"2 Glickman also submitted on June 2 a.see-

ond check virtually. identical to the first,
which wa§ similarly returned by FRB-Denver.
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returned as uncollectible. Pauline
V. and John H. Trigg, 31 IBLA
296 (1977}, and cases cited therein.
In those cases, we held that where
a ‘bank has: properly dishonored a

“check which was tendered to BLM

~prior to the due date; timely pay-
‘ment has not been made. Biit where
rebrn of the check resulted from a
confirmed bank error, subsequent
collection and pfbynlent of the check
“Telated back to the time that the
“check was originally- tendered to
BLM, and payment: was -timely.
Those cases involved situations
where a check was Ietumed for in-
_ suﬁiclent funds orthe 111&8 4
We consider now: for the - first
time whether- subsequent collection
“dnd paymeént of a check, properly
returned by a Federal Reseive bank
because the check was, drawn on. a
foreign bank, relates back to. the
“check’s orlglnal tender to BLM. We
“hold that BLM erred in attemp’rmrr
to” denosu; a chiéck drawn on a for-

eign bank with"FRB-Denver. The -
‘ Government agencies to clear checks

.banlxs proper:return of the check
~should not, ther'ei'ore, pxe]udlce ap-
“pellant’s right to receive credit for
'havmrr tendered the ccheck,. it the
' p:md throurrh the apploprlate pro-
veedures. " : :

work of Government ﬁnaneml op-
.erations explams thls result.

~[2]" The Federal Reserve Act,
12 US.C. E§1 et seq. (1970), estab-
lishes' a system of dep051tor1es for
‘Government funds consisting of the
‘Federal Reserve banks and certain
member banks of the Federal Re-
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serve system designated by the Sec-
retary of the Treasury (designated
Federal depositories). 12 U.S.C.
§§ 265, 391, and 392 (1970) ; 31 CFR
Part 202 (1976). These banks also
serve as the fiscal agents of the Gov-
erniment. /d. Pursuant to these pro-
visions, BLM has adopted proce-
dures, which the State Office appar-
ently relied on here, for sending
fees for deposit to deswnated Fed-
eral depositories within hand-i -carry
distance of BI.M regional offices and
otherwise by mail to FRB- Denve_r.
BLM Manual 1872.34 (1976). Ap-
parently, in the present case, there

is no designated Federal dep0s1tory

within hand-carrying distance of
the State Office; and, thus, BLM
mailed ‘Lppeﬂant’s check to TRB-
Denver.

TRB-Denver, how-evet hke other
branches of the I‘ederal Reserve
banlk, ‘will not clear checks drawn

-on foreign banlks. As g result of:this
‘practice, the Treasury Department

has created an alternative route. for

drawn .on. forelgn banks. throuorh

the Trea,surys Division . of Cash
Services :
eTleasmy

. (Cash
F]SC‘LI
Man mal pr 0V1des

D1v1s1on) 3. The
Requlrements

Section 6020—DTSPO‘SITION or
‘CHECKS DRAWN  ON FORETGN
" BANKS ‘AND" FOREIGN .CURREN-

+CIES BY: AGENCIES "WITHIN: THE

UNITED STATES

6020: 10-—Where Deposrcs of Ohecks

rShould Be Made. All ehecks drawn on

. 3Wash1ngt0n DC area BLM oﬂices may
send dep0s1ts to the Cash D1v1s1on regardless
of ‘the depomt’s form. BLM Manual 1872.34
(19786).
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foreign banks and foreign branches of
U.S. banks, whether payable in U.S. dol-
lars or in a foreign currency, should be
endorsed by the agency in the usual man-
ner and transmitted for deposit to the
Division of ‘Cash' Services, Bureau of
~ Government Financial Operations,” De-
partment of ‘the Treasury, ‘Washington,
D.C. 20220, along with eovermg certifi-
cates of deposit.

6020.20—Checks - Drawn on Foreign
Banks Payable in United States Dollars.
Certificates  of “deposit accompanymg
these checks will be completed by the
agency in the usual manner, including the
insertion of the U.S. dollar amount. All
such checks to be deposited should be
included in a.single certificate of deposit.
The amount of the certificate of deposit
will be credited in the Treasury’s account
upon receipt by the Division of Cash Serv-
ices, Bureau of Government Financial
Operations, and the confirmed copies of
the certificate of deposit will be distrib-
uted in accordance with established pro-

cedures. A considerable period of time,

frequently a number of weeks, is required
to collect the proceeds of many checks of
this type. Therefore, notwithstanding the
fact that the entire amount of the certifi-
cate of deposit has been credited in the

Treasury’s account upon receipt, agencies -
should be aware that they may receive a .

TFS Form 5504 “Debit Voucher” in con-
nection with uncollectible checks or col-
lection charges on these items, some con-
siderable period of time after the deposit
was confirmed (ITFRM 5-6020.50).
6020.30—Checks Drawn on Foreign
Banks Payable in Foreign Currencies.
Certificates of ‘deposit accompanying
these checks will be completed by the
agency in the usual manner, except that
the U.S. dollar amount will be left blank,
A separate certificate of deposit should
be prepared for each check drawn on a
foreign - bank. For reference purposes,

agencies should inscribe on the front of -

the certificate of deposit, or on the back

if space is lacking on the front: (1) the
name of the bank on which the check is
drawn; (2) the medium of exchange; (3)
the foreign currency amount; and -(4)
the date of the check. The net dollar. pro-

‘ceeds; will be entered by the Division of

Cash Services, Bureau of: Government
Financial Operations, when credit is re-
ceived by that office and the confirmed
certificate of deposit copies will be dis-

" tributed under the esbabhshed pro-
" cedures.

Although the BEM Ma,nual does
not mention that foreign checks
should be sent to the Cash Division,
its section on uncollectible checks
states: “Remittances deposited in 2
designated federal depository, Fed-
eral Reserve Bank, or the Cash Divi-
sion of the Umted States Treasury,
which are not paid upon presenta-
tion to the drawee, are returned to

the Bureau by the Treasury Depart--

ment as ‘uncollectible.’” (Ttalics

- added.) BLM Manual 1372928

(1976). Even though the Manual
does not specifically provide that a
foreign check must be collected
through the Cash Division, the gen-

- eral definition of collectibility im- -

plies that the Cash Division should
be utilized where appropriate to
achieve collection, as it is where a
foreign bank is involved. In other
words, a check drawn on a foreign
bank is not, per se, “uncollectible”
and thus not payment. Instead of
rejecting this form of payment, the
check should have been sent to.the
Cash Division rather than FRB-
Denver to effect collection. :
As the check was not submitted
to the Cash Division, appellant’s
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~lease should not have I been term1— ‘

nated for nonpayment. Appella,nt’
check should be processed as pro-
_vided by the Treasury Fiscal Re-
- quirements Manual and -appellant
held to have made timely payment
contingent on the collection and
payment of the check. o
Therefore, pursuant to the au-
thority delegated to the Board of

Land Appeals by the Secretary of

the Interior, 43 CFR 4.1, the deci-

[85 1.D.

sion a,ppealed from is reversed and
1e1nanded

MarTiN Rrrvo, »
- Administrative Judge.

WE CONCUR:

Freperick Frsaman,
Administrative Judge. -

Joseem W. Goss, ‘
Administrative Judge.
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APPEAL OF CALIFORNIA EARTH
SCIENCES. CORPORATION

’IBCA—1138—12—76
Declded Zl[awoh 3, 197 8

Contract ~ No.  14-08-001-13911,
ERTS-A Imagery Apphcatlon, U.S.
Geological Survey.
Sustained. S

1. Contracts: Construction and Opera-
tion: Notices—Contracts: Formation
‘and. Validity: Cost-type Cdntracts
Unde1 a eost-plus-ﬁxed fee contract ‘a
eost overrun-is allowed where the Gov-
ernment’s refusal to fl_lnd the - overrun
was based on-appellant’s failure to give
timely notice under: the Limitation of
Cost clause and a subsequent. audit re-
port. finds that the appellant was not
aware of a 22 percent mcrease in the
actual overhead rate until a ‘post- -per-
formance audit was completed in accord-
ance with the appellant’s approved
accounting practlces :

APPEARANCES: Mr. Paul M. Meri-
field, President, California Earth Sci-
ences Corporation, Santa Monica,
California, for the appellant; Mr. E.
Edward Wiles, Department Counsel,
Washington, D.C., for the Government.

OPINION BY ADMINISTRA-
TIVE JUDGE LYNCH

INTERIOR BOARD OF
CONTRACT APPEALS

Appellant filed this timely appeal
from the contracting officer’s denial
of a request that an overrun of '$1,-
548.13 be added to the estimated
cvosts of a  completed ~cost-plus-
fixed-fee . contract. The. Tequest of
‘Aug. 18, 1976, for allowance of the

overrun amount followed a post-
performance audit on the contract.
Performance of -the. contract was
completed .on Dec. 81, 1975. The
total estimated.cost for the contract
was $59,753 and appellant contends’
that the overrun could not havebeen
anticipated prior to.contract com-"
pletion and that this precluded
timely notice being given in accord-
ance with the requirements of the
contract’s Limitation of Cost clause
(LOCC). Appellant attributed the

overrun; to unanticipated: increases

in overhead. and.. general - and. ad-
ministrative expenses, prlmarlly in
the last 6 months of the contract
performance period, and to its: in-
ability to precisely predict final con-

tract costs until final billings from

suppliers were received.
The contracting officer denied the
overrun funding - request on -the

‘grounds of insufficient funding of

the contract and the failure of ap-

pellant. to. give advance notice of

the overrun in accordance with the
requirements of. the Lmntatlon of

‘Cost clause.

By Order dated May 96 197 7, the
Board dismissed the appeal and re-
manded the case to the contracting
officer for determination  as .to

‘whether the failure to give timely

notice of the overrun was excusable
in accordance ‘with the guidelines
established by the Court of Claims
in General Electric 'Oomp(my V.
United States, 194 Ct. ClL 678
(1971). The Order prov.lded that

the contracting officer shall issue his

final :decision within 90 days after
the date of .the Order. By letter

85 L.D. Nos. 3 & 4



76

dated Sept. 12, 1977, appellang ad-

iised the contracting officer that no
final  decision had been received
during thetime allowed. '

" A -motion filed by the Govern-
“ment with the Board on October 3,
1977, requested that it be grarted
_‘until Oct. 25,1977, to serve the final
decision on the‘appellant. By Order
‘dated Oct. 5, 1977, the Board
granted the addltlonal time, noting
that an audit was in progress, but
‘that no basis :Eor the delay had been
‘provided. :

By letter dated Nov 4, 1977, the
contracting officer 1ssued the ﬁnal
decision denying the request for the
overrun on the grounds that the
audit had conﬁrmed

1 The contractors accountmg system
was considered adequate during the per-
formanee period of the contract;

. The contractor had foreseen the pos-
s1b111ty of a cost overrun approximately
four months prior te completion of the
contract; and, -

_ 8. The cost overrun is primarily the
result of the contractor’s failure to'book
direct labor costs on a timely basis.

Appellant reinstated this appeal
by letter dated November 28, 1977,
contending that: -

1. The auditor found the accountmg
system to be adequate ;.

2. The- auditor would have been equal-

1y correct had he stated that the con-
tractor could have foreséen an' underrun
four months before the contract comple—
tion; and,
.. 3. The failure to tlmely book direct
labor costs was not previously in issue;
but rather the questmn was whether the
appellant could reasonably have fore-
seen -the overrun. attributed to a 22 per-
cent increasein overhead ratesin the last
‘six months of the contract.

L
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"'The Government’s disregard for
tlmely comphanoe with the Board’
Orders would suffice to sanction an
adverse ruling on the question of no-
tice. However, the brief audit repmt
dated Oect. 20, 1977, provides in-
formation helpful to -resolution. of
the appeal. Although attributing
the overrun to the appellant’s fail-
ure to timely record $825 of direct
labor, costs during the last four
months of the contract, the audit
report confirms that the contractor
was bllhng overhead at the ra,te of

105 percent. of direct labor and was

unaware during the last 6 months of
the contract that the overhead rate
would increase 22 percent from the
billing rates. This knowledge would
not become apparent to.appellant
until a post-contract audit was com-
pleted over 5 months after cont1 act
completion.

The audit report also states that
“the. contractor is a small business
concern and does not malntam a fi-

.nanmal ma,natrement staff to pro-

vide timely . ﬁnancml data.” There-
fore, the auditor’s conclusmn—un—
derlym«r the contmctmg officer’s de-
cision denying the overrun—that
the contractor’s accounting system
was considered adequate falls short
of the necessary determination that
the accounting system was adequate
enough to ‘enable the contractor to
foresee the overrun. To the con-
trary, the auditor finds an adequate
accounting system for a cost-type
contract which did not make the

contractor aware of a significant in-
crease in overhead rates durmg the

contract period.-
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The Govelnment’s argument that
the overrun -was caused by tardy
posting . of direct labor late in the-
contract performance. period -deals
more with which dollars expended
exé,ee;ded ~.the.. . contract amount
rather than the true. cause of the
overrun’ and. it foreseeability.

The unforeseen, 22 percent in-
-crease in overhead. durmo‘ the last 6
months of the contract Would have
a far:greater impact, when applied
to all direct labor, than the tardy
posting of direct costs.

“Appellant contends that the au-
ditor. could have stated correctly
that 'appella,nt’_ foresaw an underrun
rather than.an overrun. In the final
months of the contract, a saving of
$2,363.95 was Tealized on subcon-
tracting ' (appellant’s - letter, Sépt
22, 1976). Con51der1ng the unso-
ph1st1cated accountmg system of
the contractor described by the au-
:dltor, it-is.reasonable to conclude
that without knowledge of an- in-
crease in the actual overhead rate
the contractor had no reason to be-
lieve that an overrun was imminent.

We find: that the cost overrun in-
volved in this appeal occurred with-
out the fault or inadequacy of the
appellant and was attributed to an
unforeseeable increase in overhea,d
rates durmg the last 6 months of
. contract performance. '

So finding, the appeal is allowed
inthe a,rnount of $1,548.18. - '

Rosserr, C. Lyncw,
Administiative Judge.

I cpNQUR; :

Wiziam F. McGraw, -
Chief Aclmzmsta ative: Judge.

 APPEAL OF. BRILES WING &
' HELICOPTER, INC.

IBCA—1158—7—77
~ Decided Apml 14, 1978,

Contract = No. 81-0018 (Geological
Survey), Ofﬁce of Aircraft Serviees

: Government Motion for Partlal
Summary Dismissal Denied.

1. Contracts: Performance or Default:
Excusable Delays—Rulés of Practice:
Appeals: Dismissal—Rules of Prac-
tice: Appeals: Hearings—Rules of
Practme Appeals: Motions -
The Government’s ,0ppos1t10n to appel-
lant’s request for a hearing and its mo-
tion for partial summary judgment 'in
2 default termination case are both.de-
nied where the contractor contends and
the Government denieg that the delays
expenenced by the contractor in attempt-
ing to perform the eontract were ex-
cusable and the Board finds that deter-
mining whether delays are excusable in
such . cirecumstances - involves resolving
a. fact question which should only be
done after the parties have had an op-
portunity to present their evidence at
a hearmg where one has been requested.

APPEARANCES Messrs. Richard 8.
Cohen, Richard T. Williams, Lee L.
Blackman, Attorneys at Law, Kadi-
son, Pfaelzer, Woodard, Quinn &
Rossi, Los Angeles, California, for the
appellant;: Ms. Joyce E. Bamberger,
Department  Counsel, Anchorage,
Alaska, for the Government. o
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OPINION BY CHIEF ADMIN-

ISTRATIVE JUDGE McGRAW

INTERIOR BOARD OF
"CONTRACT APPEALS -

The contractor has timely ap-
pealed the termination of its right
to proceed with performance of the
above-captioned contract for de-
fault because of the failure to fur-
nish a list of qualified pilots and
qualified mechanics within the time
allowed by the.contract specifica-
tions. The contractor is also con-
testing a counterclaim asserted by
the Government in these proceed-
ings-for the excess costs involved in
having the services covered by the
defaulted contract performed by
another contractor.

A Government motion to dismiss
the instant appeal was denied by
our decision dated Dec. 2, 1977 (84

LD. 967, 78-1 BCA par. 12,878).
Presently before us for decision is
an “QOpposition To Request For ‘A
Hearing  And Motion For Partial
Summary Dismissal” filed by the
Government, toorether with a sup-
porting memorandum In:response,
the: a,ppellant has filed a memoran-
dum opposing  the Government’
posmon

" The Depaltment counsel has at-'
tempted to show (i) that there is

no genuine issue of material fact in
dispute between the parties and
(i1)- that where material facts are
not disputed, summary dismissal
should be awarded (Government
Memorandum, pp. 2-11). ‘Appel-
lant’s counsel points to:what he
characterizes as material issues of
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faét that remain to be determined
and flatly asserts that the Govern-
Thent’s motion is not authorized and

" should be dismissed (Appellant’s
‘Memorandum, pp. 4-22). :

- The various boards of contract
appeals do have the authority to
grant summary judgment, but it is
an authority rarely exercised, be-
cause its effect is to deprive the par-
ties-of a hearing on the facts. See
McBride & Wachtel, Government
Contracts, " Sec. 6.20[18]. While
there are statements in seme of -our
decisions indicating that motions
for summary judgment:will not be
entertained (e.g., ¥ oung Associates,
Ine., IBCA-55T-4-66 (Nov. 3,
1967), 67-2 BCA. par. 6676), the
Board has denied requests for hear-
ing and in effect granted motions
for summary judgment on a few
oceasions in unique circumstances.
See Armstrong & Armstrong, Inc.,
IBCA-1061-3-75 and IBCA-1072-
775 (Apr. 7, 1976), 88 I.D. 148, 76-
1 BCA par. 11,826, footnote 30; and
Batesan—C%eves Construction Com-
pany, IBCA-670-9-67 -(Aug. 12,
1968), 68-2 BCA par. 7167, aff’d on
reconsideration, 68-2 ‘BCA . par
7289. Cf. Kiewit-Judson Pagific
Murphy, IBCA-141 (Jan. 5,1961),
61-1 BCA. par. 2898. Boards have
not shown the same reluctance to
proceeding summarily in cases in-
volving cross-motions for summary
judgment, since such cases do not
entail denying a request for a hear-
ing. See, for example, /nternational
Business Machines Corporation,
DOT CAB No. 7537 (Jan. 6,
1977), 77~1 BCA par. 12,293,
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The ratlonale of the Govern—
ment’s position is succinctly stated
on p. 6 of the memorandum which
accompa,med its. motion and from
which the following ‘is quoted:
“Where no material issue of fact
exists ‘between the ‘parties, the
Board eed only resolve the lecral is-
sues. Appellant does not deny that
its default was excusable for several
its default was excusable for several
reasons, all of Whlch are without
merlt ” ‘

" None of the cases cited by the
Gowernment in support.of the above
formulation, however; involved ter-
minations for' default in which a
colitractor who'alleged an excusable
cause- of “delay. was denied a re-
quested hearing; nor has our own
research disclosed any such case.
The views of the Bodrd respecting
terminations for. default are .re-
flected in our decision in A Square
Uowpomz,‘z'on, a/k/a Ultrascan C’om-
pony, IBCA-959-3-72 (Nov.
1973), 80 LD. 769, 774, 73-2. BCA
par. 10,063 at 48,944, in which we
stated:: “A default termma,tlon isa
drastic’ vsanctlon the exercise of
which should be sustained only
upon a demonstration of full com-
pliance by the Government with the
-established . procedural' safeguards
and substantive requirements ap-
plicable.” (Footnote omitted.).

" At various time in-the past we
have “undertaken to determine
whether a genuine issue of material
fact is in dispute. See, for example,
Armstrong & Armstrong, supra, 83
L.D. 158-163, 76-1 BCA par. 11,826
at 56,464466. In the case before us

the appeﬂant has made a number of
serious charges related to the speci-
fications for the instant contract. It
has alleged. that “[T]he- Govern-
ment  knew .or should reasonably
have known at-the time it awarded
the Contract that the number of
available qualified pilots was so.
small it was impossible for Briles
to supply helicopter pilots meeting
the specifications” (Notice of Ap-
peal, par. 1).. It has also alleged that
“[Tlhe pilot specifications were
prepared by the Government so as to
favor certain bidders on the Con-
tract and to make it impossible for
the other bidders to meet those pilot
specifications” (Notlce of Appeal,
par. 2).

On this record we are not pre-
pared to say what the Government
knew or should have known about
the appellant’s capacity ‘to per-
form the contract at the time of
award; * nor is there sufficient evi-.
dence in the record on Whlch to base
a ﬁndmcr .8 to whether in the prep-.
aration of the specifications the
Government intended 2 to favor cer-.
tain bidders over other bidders, as
has been charged by the appellant.
In the circumstances present in this
appeal, no useful purpose would be -

1 See'Af‘mstrong & - Armstrong, Inc., text,
supre, where the question of what knowledge
the Government had or was chatgeable with
havmg is- discussed. (83 ID 160, 76-1 'BCA
par: 11,826 at 56,465.)

2 0f. American Oement Corporation, IBCA~
496-5-65° and IBCA-578-7-66 (Sept. 21,
1966), 78 1.D. 266, 270-71, 66-2 BCA par.
5849, at 27,152. (“[I1f * * ¥ the ascertain-
ment of the intent of the parties to the con-
tract- became the paramount issue, the de-
termination of the ‘question of their intent
would entail the resolutmn of a questmn of
fact.” - (Footnote omitted. o
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served by making a detailed exami- ‘

nation of these questions with a
view to detérmining whether they
involve disputed questions of ma-
terial fact. In this case the contrac-
tor is unquestionably claiming that
the termination of its contract for

default was improper because the:

delays experienced in attempting to
perform the contract were attribut-

able to the actions of the Govern-’

fnent. This entails determining
whether the “delays involved were
excusable within the meaning of
Clause 3, Default.? Such a deter-

mination involves determmmg a

question of fact.* See Veeco Instru-
ments, Inc., NASA -BCA Nos. 271-
6,871-18 (Jan. 10,1972), 72—1 BCA
par..9256, at 42,919

“:A ¢omplaint is not subject to dismissal
“unless it appears to a certainty that mo
relief can be granted under any set of
facts which can be proved in support
of its allegations. Conley V. Gibson, 350
U.S. 41, 45(1957 wow ok

Cawow [T1he legal propos1t10n cited by
the- G_overnment_ begs the real question,
which is basically a factual one, whether

. 3 General ' Provisions, Service . Contracts

(0AS-17 (Rev. 12-75)).

- +The contracting officer appears to be of the

same view, since in the- notice terminating
the right of the contractor to proceed with per-
formance the following -especially 'pertinent
statements are made:

¢ % % % The ‘determination . that the .econ-
tractor. has failed to furnish.the information
required under subparagraphs 302.7 and 305.3
within the time allowed by the contract plus
the decision that the failures are mnot excus-
able as defined under. Clause Three, Default,
of -the General Provisions. (ore). gquestions of
fact and-shall be final -and conclusive unless
within thirty days of receipt of this notice, the
contractor mails . or -otherwise furnishes..to
the contracting officer, under Clause Six, Dis-
putes, of the.General Provisions, a written
appeal addressed to the . Secretary of . the
Interior.” (Itallcs supplied.) (Exhibit 25.)
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' >the fallure to deliver the supphes on time

-arose out of causes beyond the. control
of both the contractor and the, subecon-,
tractor and without the fault or negli-
gence of either of them. ‘In this regard,’
see Metcom, Inc, ASBCA 14916 70—2‘
BCA par. 8534. ‘
‘We agree, without con51derat10n of the-
merits of Appellant’s allegations, that Ap-.
pellant is entitled to a hearing. On the
basis of the pleadings before the Board,
certainty that Appellant would not be en-
titled to relief under the terms of the con-
tract under any et of provable faets
cannot be said to exist, It is not necessary
that the petltlon set forth the ' spemﬁc;
facts to support its general allegations of
excusable cause. All that is necessary isa
simple, concise and direct statement that
gives the Government fair notice of thé
grounds. upon which the appeal rests.

< In this case teo the parties dis-:
agree as to whether the delays ex--
perienced by the contractor in at-
tempting -to- perform the contract
were ‘excusable, This 'r'equ'ires the’
Board - to determme a questlon
which " has been characterized as
“basically a factual one.” Veeco In-
struments, supra.® So serious a ques-
tion should not be resolved without
affordmg the paltles an opportu-
nity to. present ‘whatever ev1dencej
they have bearing upon the ques-
tions involved in . this appeal-at
hearing, as has been requested by
the appellant in this case.

5 Bven if this were not true, we would stilt
have Jurlsdlctmn in the matter. See Amerwan
Ceément Corporation, note 2, supra: :

¢« * % * But the authorities make .clear.
that most questions of interpretation involve
mixed questions of law and fact. The Board
would not be without jurisdiction in the cir-

- cumstances of this case, however, even if a

pure ‘question of law were found' to be in-
volved, since this would only affect the finality
of the administrative decision and the nature
of: the judicial review.” (Footnotes omitted.)



s1] S 27 JOHN-R. DEAN

81

Apml 26, 1978

Conclusion

The Government opp051t10n to
appellant’s request for a hearing
and its motion for a partial sum-
mary judgment are both denied. A
hearing will be scheduled in due
course at which time evidence will
be received as to the propriety of
the termination for default and on
the Government’s counterclaim for
excess costs in  the amount  of
$52,035.

VVILLIAM F. McGﬁAW,
Chairman,
Admzmstﬂ“atwe Judge.

T coxcuUr:

G HERBDRT PACKWOOD,

Administrative Judge.
JOHN R. DEAN

34 IBLA 330
Decided Apml 26, 1978

Appeal ,'f'rom decision of the Alaska -

State Office, Bureau of Land Maﬁage_—
ment, rejecting homestead entry ap-
plication and final proof. AA-8213.

-‘Set aside and remanded.

1. Alaska: Hcmesteads—Applicaﬁons
and Entries: Priority—Homesteads
(Ordinary)-: Applications — Home-
steads (Ordinary): Lands Subject to

The rejection of a homestead applica-
tion in Alaska merely because there are
“prior-filed homestead applications for the
same land is improper:and- premature
where no -action has been taken on.the
conflicting applications. If a prior-filed
‘application is allowed; the land comes

. APPEARANCES:
‘Anchorage, -Alaska, pro se.

within an allowed.entry of record and a

- junior apphcatlon must be .rejected

thereafter. However, if the prior appli-
cation is rejected or withdrawn, it no
longer bars allowance of a junior ap-
plication. .

2. Alaska: Homest‘ea,ds—Homesteadé
{Ordinary) : Generally—Homestea,ds

_ (Ordmary) Final Proof

A homestead claimant in Alaska may be
given- credit for residence, cultivation
and improvements after- the time his
homestead application is- filed but before
allowance of entry where the land was
subject to appropriation by him or in-
cluded in an entry against which he had
initiated a contest resulting in cancella-
tion of the entry. ot

3. Alaska: ‘Homesteads—Applications
and Entries: Grenerally—Homesteads
(Oldmaly) Fmal Proof——Words and
thses

“Sub]ect to appropriation by Inm ”» The
provision in 43 CFR 2511.4-2(a) permit-
ting credit for residence and cultivation:
by a homestead entryman before the date
of entry if during ‘that pemod the land
was “subjéct to appropriation by ‘him’”
does ‘not: refer to-land for which there
were prior-filed homestead applications
which are subsequently withdrawn or
rejected. Therefore, until action is taken
on ‘prior-iled ‘applications, final proof
filed by .a junior homestead applicant
should not be rejected merely because-the
land is subject -to the prior app“lic&tions.

4, Alaska Homesteads—Homesteads

(Qrdinary) : Final Proof

The mere fact homestead final proof in

‘Alaska is filed before allowance of the

homsteader’s application for entry does
not preclude .consideration of the-final
pmof if ently is allowed

John - R. Dean,
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OPINION BY ADMINISTERA-

T[VE JUDGE THOMPSON

INTEP[OP BOARD OF
LAND APPEALS

The appeal in this case arises
from the following facts reflected
on the record of the Alaska ‘State
Office, Bureau. of Land Manage-
ment. (BLM). : appellant, John R.
Dean, filed homestead: entry.appli-
eation’ AA-8451 for 100 acres of
land in Alaska on Aug. 14, 1973.
On. Nov. 1, 1973, he amended the
application by adding another 40
acres. No: action on his application
was taken by the BLM. Subsequent-
ly, on Dec. 28, 1974, Dean filed com-
muted final proof of compliance
with the requlrements of the home-
stead laws. Dean’s application con-
flicts with parts of two other appli-
cations for homestead entry filed
previously to him: AA-8196, filed
by Glenn W. Price on QOct. 24, 1972,
and AA-8312, filed by Deborah L.
Angel on Nov. 13, 1972.
© The decision by the BLM Alaska
State Office of December 8, 1976, re-
]ected Dean’s application for home-
stead entry and his final proof. The
rationale- for this action was that
the prior-filed applications segre-
gated the lands from appropriation,
citing Albert 4. Howe, 26 IBLA
386 (1976). The. decision also noted
that Dean had not taken action un-
der 43 CFR 4.450-1 (pertaining to
private contests) so as to obtain a
preference right of entry against
the settlement of Deborah I.. Angel.
_ Dean objects to the BLM action,
asserting he  did " everything he
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could to attempt to ascertain if
there were conflicting claims to the
land before he filed his application.
He states that while he was living
on the land, Deborah L. Angel ap-
proached him' stating she had a
prior right but was going to waive
her rights to him, that Glenn W.
Price informed Dean’s wife he was
unable to occupy the land, and that
these visits were the first time he
was aware of any prior existing
rights. He decided to remain on the
land because it did not appear any-
one else would perform the re-
quirements for a homestead entry.
He points tothe efforts he has made
on the property. He contends, in ef-
fect, that if those having prior
rights do not fulfill the require-
ments, he should be entitled to the
land.

There is no indication in this rec-
ord that the BLM State Office in
Alaska adjudicated the prior-filed
applications before. they rejscted
Dean’s application. Instead, it ap-
pears that they took action on his
application only because he filed his
final proof. The rejection of Dean’s '
application and the final proof was
premature.

[1] Let us first consider the re-
jection of the homestead applica-
tion. The case cited in the BLM de-
cision, Albert A. Howe, supra; and
a subsequent decision Richard 7.
Pope, 27 IBLA 33 (1976), decided
whether a homestead application in
Alaska may constitute a “valid ex--
isting right” which is excepted from
the effect of a withdrawal of land.
They ruled that a homestead appli-
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wation which is allowable consti-
tutes such a right and a withdrawal
«does not bar allowance of the ap-
plication. The Pope and Howe
.cases, in turn, relied upon Raymond

L. Gunderson, 71 L.D. 477 (1964),

:and similar cases, which dealt with
the issue of whether the require-

anents for making a second home-

:stead entry must be met by an ap-
-plicant who had previously filed a
‘homestead application but who re-
Tinquished the application before
entry was allowed. In departing
from previous departmental rulings
‘because of a change in regulations,
Gunderson held that an allowable
‘homestead application is considered

the equivalent of an entry and thus:

‘the rules pertaining to filing second
‘homestead entries must be satisfied.
‘In that case, the appellant had two
«concurrent homestead applications
‘totaling more than the allowable
:acreage. The decision held that the

filing of two .concurrent. applica--
tions by the same person bars allow-

-ance of either since the acreage ex-
-ceeds that allowed. by law. Hovvever,
if. one application.is relinquished,
‘the other (not having excess acre-
:age) could now be allowed if there
were no intervening rights. Specif-
jcally, the decision states, at 485:

% % the 'appellant’s - application could
receive no priority during the period from
Mar. 10, 1961 to Apr. 7, 1961, during
which time he had two applications . of
record for' a -total of 240 acres. Had an-
-other valid application been filed during
‘that period for any of the same land, it
would have been entitled to priority over
the appellant’s application. In the- ab-
:sence of such an intervening c¢laim, how-

ever, the appellant’s application is not
disqualified by virtue of the earlier ap-
plication and is entitled to consideration
with priority dating from Apr. 7, 1961,
when - the- first application: was relin-
qmshed

Thus, the Gundeé’son case recog=
nizes that a subsequent application
filed while homestead applications
are pending may be allowed if the
prior applicatiens must be rejected.
To the same effect is Samuel A.
Wanner, 67 1.D. 407 (1960), where
the syllabus states:

When a valid application for a home-

stead entry is filed and an amended ap-
plication is later filed for the same and
additional land, which amended applica-
tion is invalid because it contains excess
acreage, the applicant loses his priority
over an intervening applicant as to land
included in his original application and
in the intervening application.
In Wanner, a homestead applicant
had amended his first-filed applica-
tion after an mtervemna applica-
tion was filed and the amendment
caused the first application to.con-
tain excess acreage. The homestead
entry allowed to the first applicant
was to be canceled: only as to lands
in conflict with the intervening ap-
plication if the intervening appli-
cation were allowed for the conflict-
ing lots. These cases demonstrate
that the action by the Bureau in the
present case was premature in re-
jecting Mr. Dean’s application.*

1 8ee dlso Ernest J. Ackermann, 70 1.D. 378
(1963), where the syllabus states: :

‘“Where a homestead settler on unsurveyed
public land in - Alaska :initiates his’ home-
stead claim by settling upon the land while
it was subjeet to the homestead entry of an-
other and’ subsequertly files notice of ‘such

settlement 111 the ‘land: office  after relinquish-
(Continued)
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AsT pomted out in my qepal ate

0p11110n in Howe, at 26 TBLA 391,
the reason for the rule that a home?
stead -application may be con-.
sidered :the: equivalent of an entry’
so far as the applicant is concermed

rests upon the-application of the
doctrine - of .relation back. Thus,
when ‘a patent. is issued; and also

when an entry is allowed, the rights

of the applicant are deemed to go
back to the date of the original ap-
plication. White v. Roos, 55 1.D.

605 (1936) ; Rippy v. Snowden,; 47

L.D. 321 (1920). The rule is applied

to; protect the apphcant from inter-.
vening claimants. It is only appli-

cable, of course, if the appiication is
allowed. Obvmusly if a prior-filed

apphcatmn is rejected or with-
drawn there are no rights to be pro-.

tected and-a subsequent application
ma,y'be allowed. If, however,-the
prior-filed application is allowed,
the date of the entry for the. pur-
pose of protecting his rights against
intervenors would: relate back to the
date of his application. '

There is no regulation pr ov1d1ng
for-the rejection of a homestead ap-
plication merely because there is &
senior homestead application for
the same land. Regulation 43 CFR
2091.1 requires rejection of an ap-
plication if land is in an “allowed
entry or selection of record.” There-
fore, if a prior application is al-
lowed the land becomes within an

{Continued)

ment; of the prior entry, h1s rights -attach
instantly on the filing of the relinquishment of
the existing homestead and are superior:to
the rights of a homestead settler who files his
notice of settlement’ and settles on the land
subsequent to the relinquishment.”
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entry and conflicting apphcatlons‘
must be rejected.’ A homestead ap-’
plication cannot be ‘considered amn:
“gllowed entry or selection of rec-
ord” until there is adjudicative ac-
tion by BLM approving and “al-
lowing” the entry pursuant to the
application. '

From the foregoing discussion it
is evident that a homestead appli-
cation in Alaska may not properly
be rejected merely because it con-
flicts with a prior-filed application,
unless and until an entry is allowed.
Accordingly, adjudication = of
Dean’s application was premature
and must be set aside.

[2] We turn now to the rejection
of the final proof. It was rejected.
because the homestead apphcatlon
was rejected. That reason is now
moot by our ruling on that issue. A
question remains as to whether re-
jection of the final proof would be
proper, in any event, where it is
filed before the apphcatlon for the
homestead entry has been allowed..
The answer to this is found by con-
sidering the purpose of final proof’
and how rights are acquired under
the homestead laws apphcable to«
Alaska. ’

Obvlously, the filing of final
proof is the pre-requisite for ob-
taining a patent to land entered un-
der the homestead laws. A proper

- final proof would make a prima.

facie showing of compliance with,
the homestead laws at the time it is
filed. The final proof is the final'
step of the homestead applicant to,
secure his rights. The first step for
a -homesteader  is - to - initiate " his
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homestead claml The reoulatlons_

set forth how claims in' Alaska may
be initiated and how credit may be
given for military service as a

substitute for certain requirements:

* %% Claims in Alaska under homestead

laws. may be initiated by settlement on
either surveyed or unsurveyed lands of
the kind mentioned in the foregoing sec-
tion. Claims may also be initiated on
surveyed lands of that kind by the pres-
entation of an application to enter. [43
CFR 2511.2(a) (1).]

* % Any person having a valid home-
stead settlement claim, or any person
who has made homestead- application for
public lands which is allowed after the
date of the filing thereof, or any home-
stead entryman whose application has
been allowed, who-after such settlement,

application or entry enters the military.

seryice, is entitled, in the administra-
tion of the homestead laws, to have his
military service construed to be equiva-
lent -to residence and cultivation upon
the tract settled upon or entered, for the
period of such. service. .

* # No patient will 1ssue, however, un-
til he has-resided upon, improved and cul-
tivated his homestead for a period of at

*

least 1 year. * * # [43 CFR 2096.2-5(a).]1

~ The problem concerning appel-
lant’s final proof (apart from
whether it makes a prima facie
showing of compliance with the
homestead laws) is that it was filed
before his apphcatlon for entry was
allowed and in the absence of a
notice of settlement being filed. To
comprehend the problem, let us
suppose that we were not faced with
the question of the prior-filed ap-
plications. The facts otherwise
would be the same, namely, the fil-
ing of a homestead application, no
action taken thereon by BLM, and

then over a- year 1ater the filing of
commuted -homestead final proof.
If, instead of the homestead appli-.
cation, a notice of settlement had:
been filed and the lands were then.
open for settlement, there would be:
no problem: With the reduction in
requirements because the entryman.
was a veteran,'if the final proof was
acceptable on its face, there would
be an equitable right to a patent,
defeasible only through contest
proceedings . establishing that the:
requirements of the law had not in.
fact been met. Thus, the issue be-,
comes whether the filing of an ap-
phca,tlon for entry, rather than-a:
notice of settlement, requires rejec-
tion of final proot filed before ac-
tion is taken on the apphcatlon.

"~ With specific - regard- to settle-
ment -claims 4:3 CFR 2567 2 pro-
vides:

(b) Notice of settlement. (1)- A person
making’s‘ettlem’ent’ on or after Apr. 29,
1950 on unsurveyed land, in order to
protect his rights, must file 4 notice of
the settlement for. recordation in the
proper office for the district in which the
land is situated, and post a copy thereof
on the land, within. 80 days after the
settlement. Where settlement is made on
surveyed. lands, the settler, in order to

protect his rights, must file a notice of:
the settlement for recordation, or ap-

. plication to make homestead entry, in the:

proper office for the distriet in which
the land is located Wlthlll 90 days at‘ter
settlement.

* % #* * ]

(3) Unless a notice of the claim is
filed -within' the time presecribed in-sub-
paragraph (1) and (2) of this para-
graph, no credit shall be given. for resi-
dence and cultivation ked prior to the
filing of notice or application to make
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entry, whichever is  earliest.
added.] _

" Regulation 43 CFR 2567.2 quoted:
‘above echoes the requirements of

[Itahcs

the Act of Apr. 29, 1950, as it

amended the law extending home-
stead laws in Alaska by requiring
that a notice be filed by the settler:
within 90 days of settlement. 43
U.S.C. §270 (1970). That Act also
provided the effect to be given to-
-the failure of a homestead settler
to file the notice, as follows :

* = % the claimant, in making homestead
proof or ‘s‘ubmitting a showing of resi-
-dence, cultivation and improvements as
.a- basis for a free survey, shall not be
given credit, for such residence and culti-
vation as may have taken place prior to
the filing of (2) a notice of the claim in
‘the proper distriet land office, (b) a pe-
tition for survey, or (c¢) an application
-for homestead entry, -whichever is- the
-earlier.

437U.8.C. §270-6 (1970)

The above statutory and regula-
tory provisions concerning the ef-
fect of failing to file a notice of set-
tlement make the only restriction, as
far as we are aware, on the effect of
failure to file a notice of settlement.
Dean did not file a notice of settle-
ment, but he did file a homestead
application. Under the above pro-
visions he can be given credit for
residence and cultivation from the
time application to make entry is
made. Thus, by implication there is
@ recognition that. the. final. proof
requirements for- cultivation and
residence can be satisfied after the
application to make entry is filed

but before formal allowance of the -
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ent-ry. There is clear recognition of
this fact elsewhere in the regula-
tions. 43 CFR 2511.4-2(a) provides
that an entryman “may have credit
for residence as well as cultivation
before the date of entry if the land
was, during the period in question,
subject to appropriation: by him or
included in an entry against which
he had’ initiated a contest resulting
afterwards in its cancellation.” 43
CFR 2511.83-4(a) provides that
“final or commutation proof may be
made at any time when it can be
shown ‘that there is a- habitable
house upon the land and that the
required residence and cultivation
have been had.” .

[3] The ‘only  question Whlch
arises from these regulations is the
meaning of “subject to appropria-
tion by him” in 43 CFR 2511.4-2
(a). Some guidance can be gleaned
by considering past rulings under
the homestead laws. For years it
was the rule within this Department
to allow credit for a settler’s resi-
dence on land while it was covered -
by a conflicting entry which was
subsequently canceled. McDonald
v. Jaramilla, 10 L.D. 276 (1890). In
1910 this was questioned and a gen-
eral rule was stated that “credlt for
residence should not be allowed dur-
ing the time that the land is not sub-
ject to entry by the person main-
taining such residence * * * Jpn-
struction, 39 L.D. 230, 231 (1910).
However, it was indicated that cases.
arising subsequently would be ad-
judicated upon each one’s material
facts. If a contestant settled upon
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land within an entry before it- was
canceled he would still be given
credit for his.residence during that
time if the previous entry was sub-
sequently canceled and the contest-
ant was permitted to make home-
stead entry. Imstructions, 43 L.D.
187 (1914). Regulatlon 43 CFR

2511.4-2(a) continues these basic:

rules. However, in-determining con-
flicting rights where land within a
homestead entry is canceled or re-
linquished, the Department has long
and consistently recognized that the
rights of a conflicting settler upon
the entry attach immediately upon
the termination of the entry and
prevail over a subsequent settler or
applicant for entry. Ernest J. Ack-
ermann, supra; Bover v. Neurnberg,
46 L.D. 372 (1918). Generally the
settler who is first in time prevails
over any subsequent settler or ap-
plicant. An exception recognizes the
statutory preference right of a con-
testant who procures the cancella-
tion of an entry through a contest
of the entry. /d. Aside from that,
land within an allowed entry of rec-
ord would not generally be consid-
ered as subject to appropriation by
another.

Although for the purpose of the
Howe, Pope, and Gunderson cases,
supra, an application to make home-
stead entry in Alaska may be
- deemed the equivalent of an entry
for certain purposes, as discussed
previously, it does not preclude the
inception of rights which can be
recognized if the application is

.subsequently rej ected or Wlthdmwn

Thus, although a. settler or subse-
quent. homestead applicant takes a.
risk that a prior-filed homestead ap-
plication will be allowed, until that
eventuality happens it cannot be:

said that the land is not subject to-

appropriation by a homestead  set-
tler. Whatever rights he may have
are subject to being divested because
of the prior right; but if that prior-
ity does not riped into a vested right.

- he may be able to appropriate the

land and defeat subsequent claim-
ants. The regulation applied exist-
ing law and did not change the law.
Therefore, the term “subject to ap-
propriation” does not refer to land.
for which there was a prior-filed
homestead application which is sub-
sequently withdrawn or rejected. It.
does not require rejection of a final
proof asserting compliance with the
homestead laws merely because
prior-filed homestead applications.
remain of record. Adjudication of
Dean’s final proof was premature
until action could be taken on his
homestead application, and the de-
cision is set aside as to the rejection:
of the final proof as well as the re-
jection of his application.?

[4] The fact that the final proof
was filed before allowance of an en-
try also does not preclude consid-
eration of the proof for that reason
if entry is allowed. See Avy Page

2This action should not be interpreted as

. any ruling on the validity of the final proofs

We are only concluding that it is premature
to decide that issue in the circumstances of
this case.
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Bennett, 49 L.D. 153 (1922) (rec-
-ognizing settlement prior to allow-
‘ance of an entry and permitting
proof to be made whenever the re-
‘quiréments of the homestead law
‘were satisfied). ‘

- Accordingly, pursuant to the au-
thority delegated to the Board of
JLand Appeals by the Secretary of
the Interior, 43. CFR 4.1, the deci-
sion appealed from is set:aside and
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the case remanded for further ac-

"t1on conmstent Wlth thls dec1smn

’J 0AN B ‘THOMPSON,
Adammstwatwe o ua,’ge

WVVE CONCUR:

Epwarp 'W. Sturming;

fAdmmzstmtwe J udge

Freperick FrsEmax,
“Admvinistrative Judge. -

O.
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JONES-0’BRIEN, INC.*
1SEC 13
 SUSPENSION DENIED.

- 1. 0IL AND GAS LEASES SUSPEN-‘
SICNS—OIL AND: GAS LEASES

TERMINATION

A nonproducing 0il and gas-lease expires

and may not be refroactively suspended-.

when there is no suspension. application

pending at the time of expu ration. The fil-
ing of an application for permit to drill
and Geological Survey’s delay in acting .

on- the apphcamfon do: niot. create a de
facto suspensmn of the lease

Robert E. Mead 62 ID 111 (1955),
overruled.

' Dunean Miller, 6 TBLA 283 (1972),
oveiruled to the extent mconmstent :

OPINION BY

OFF] OE OF TH E SEORETARY

DECISION

STATEMENT OF FAOTS
On Aug 1, 1967 the Department

of the- Intenor issued two 10-year
nonoompe’mtlve oil and gas leases,

ES 2538 and ES 2539 in Perry
County, Miss., to Arthur E. Mein-

hart. Memhart a551gned an un- .
divided ‘“fifty percent- interest “in

each lease to Irwin Rubenstein. On

Sept. 1, 1967, the Bureau of Land .

Management approved further as-

sighments from Meinhart and Ru-

benstem of their respective interests

in the leases to Beard. Oil Co. Al-.
onMay3, 19775,

most 10 years later,:

# Not in Chronological Order.
266-867—T78——1

' Decided April 21,1 .9‘78‘

Beard desmnated Jones—O’Bmen,
Inc. as operator for portions of ES
2538 and ES 2539, :

Neitherthe lessee ror its predeces—
sors in interest-made any formal
effort, to develop: either of these
leases until they were near expira~-
tion.” According to-a chronology:
prepared by - T. F. Jordon,* Vice.
President of . Jones-O’Brien, the
first concrete efforts to begin drill-
ing on the leased Jlands-occurred on..
May-: 8, .1977; when . Jordon at-

tempted to make arrangements to:. -

havea drilling rlg be ayailable by
July 25, 1977, six days: before the

. expiration of thelease.? On June 21,
1977, forty days before the leases

were to expire, Jones-O’Brien sub-
mitted a complete Application fora,
Permit to Drill (APD) tothe Geo--
logical .Survey’s District. Engineer.

" for ‘the area in which,the leased.

lands are located.® 7
. Due toa heavy Workload mclud-,
ing the correction of a. pollutlon
problem at another site, bhe District.
Engineer was unable to complete.
the work required-as a: prerequisite
’oo the a,pprov’al or. demwl of the

1Memorandum from T F. Jordon Jr. to
Paul F. O'Brien, Jr. dated Aug. ‘5, 1977 We
note that ‘although the memorandum- is -dated’
Aug." 5, 1977, it descnbes events occurrmg: .
until Sept. 30, 1977. ’

2 The chronolgy 'further mdicates that the:
rig would nof,” in fact; ‘have been avaulablee
until’ the end of ‘September.: :

3The operator submitted an APD ‘ont
June 16, 1877. However, sinee theapplication
was not eomplete, the distiict enginesr - re-:
quested additional ~ data “the iext day. The
necessary data were received on June 21, 1977,
(8¢e Nov. 2, 1977 memorandum from: the Dis-
triet I}ngmeer to-the” Bastern’ Area 011 and:
Gas Supervxsor ,for Operations) :

85 ID No. 5
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APD before the expiration ofs ﬁhe '
leases on July 81, 1977. Further, for.

the same reasons, the District Fn-

gineer did mnot- notify Jones--

O’Brien in writing that its applica-

tion would not be acted upon as pro--
vided by NTL-6, 41 FR 18116
(1976). The record indicates that
the applicant believed, apparently

as o result of conversations its rep-
resentatives had with the District
Engineer, that it was automati-

cally entitled to a lease extension if-
the application was not acted upon.

before the expiration of the lease.”

- The Geological Survey took no

written action on the APD until
August 19,-1977, when the District

Engineer 1nformed Jones-O’Brien

that his office had been unable to

complete an environmental assess-

ment and that it should file a Te-
quest for suspénsion of operations

and production. On Aug. 29, 1977,

nearly a month after the- leases had

explred ‘the Geological Survey Te~

ceived a written request for suspen-

sion for these leases. On Feb. 9,1978,

.48¢c Feb. 6, 1976 Afidavit of Thomas F.
Jordon, Jr. We assumeé throughout the de-

cision. that the District Engmeer made thls_

representation to the applicant. But see elso,
n.: 11, at.p. 8 below, We also note that at
- the time this advice was allegedly given, the
U.8.:.Geological- Survey, Conservation : Divi-
--sion;-Manual stated, ‘There is no. authority

for reinstating a lease by making a suspen-.

slon retroactive and: all applications for &
suspension received -after a lease expiration
date - will “be handled . accordingly.” CDM
646.3:3G,

..®Memorandum from Eastern 011 and Gas
Superwsor, through: Conservatlon Manager,. to
Acting Chief, Conservation D1vxsmn (Oct, 4,
1977).

-8 This letter states that the expiration date -
of .the leases;was Aug. 31, 1977. The District

Engineer subsequently recognized ‘and cor-
rected the error in the Nov. 2, 1977 memo
referred to ahove. .

DECISIONS OF THE',DEPARTMIENT -OF THE INTERIOR

[85 1LD.: