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PREFACE

This volume of Decisions of the Department of the Interior covers
the period from January 1, 1976 to December 31, 1976. It includes the
most important administrative decisions and legal opinions that were
rendered by officials of the D partment during the period.

The Honorable Thomas . Kieppe, served as Secretary of the
Interior during the period cSvered by this volume; Mr. Kent Frizzell
served as Under Secretary; Messrs. Jack Carlson, James T. Clarke,
Jack 0. Hortonj Royston CL Hughes, John Iyl, Nathaniel P. Reed
served as Assistant Secretaries of the Interior; Mr. H. Gregory Austin
served as Solicitor. Mr. James R. Richards, served as Director, Office
of Hearings and Appeals.

This volume will be cited within the Department of the Interior as
"83 I.D."

Seoreta y of the Interior.
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ERRATA:
Page 1-Correct spelling in deciding date should be January.
Page 23-Delete punctuation preceding decided date in Pierresteguy decision.
Page 68-Right col., line 3, correct 1957 to 1975.
Page 74-Right col., par. 2, line 3, correct affirmed.
Page 94-teft col., under Discussion, line 11, correct legal citation par. to read

16,618.
Page 117-Right col., par. 2, line 7, legal citation should read; 82 ItD. 362.
Page 145-Right col., par. 2, line 6, correct date should read July 24, 1971.
Page 220-Right col., syllabus par. line 1, correct spelling administrative.
Page 226-Right col., par. 1, line 15-Citation for Bishop Coal Co., should read

82 I.D. 553.
Page 255-Left col., quoted text line 8, correct date to read Oct. 1 to Oct. 21, 1970.
Page 281-Syllabus No. 4, line should read "purchaser" of two other 320 acre

en- * * * delete are subject to cancela-.
Page 303-Footnote 1, line 5 ¶rom the bottom, correct legal citation to read

IRCA 978-11-72.
Page 338-Right col., line 4, 4grreet citation vol. from 432 to 532.
Page 418-Footnote 2, Rushton Mining Co., 5 IBMA 361, delete 1.
Page 421-Left col., topic ssues on Appeal, par. 1, line 5, correct 54 to 43 CFR.
Page 428-Footnote 5, line 16, 'correct citation for Bishop Coal Co., 82 I.D. 553.
Pages 462, 463-Syllabi Nos. 4, 5, 6 Topical Headings should read Alaska: Land

Grants and Selections: Mental Health Lands. ; X

Page 476-Right col., line 6 of par. 1, correct 80 Stat. 1145 to 89 Stat. 1145.
Page 48-Par. beginning "Protraction diagram" citation reads 43 GFR 2650-

5(1) correct to read 2650.0-5(1).
Page 523-Left col., line 6, correct edition date should read (1957).
Page 598-Right col., par. 4, line 1 correct the word original.
Page 708-Right col., par [1], line 7, correct legal citation par. to read 19,224.
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CUMULATIVE INDEX TO SUITS FOR JUDICIAL REVIEW
OF DEPARTMENTAL DECISIONS PUBLISHED

IN INTERIOR DECISIONS

The table below sets out in alphabetical order, arranged accord-
ing to the last name of the first party named in the Department's
decision, all the departmental decisions published in the Interior
Decisions; beginning with volume 61, judicial review of which was
sought by one of the parties concerned. The name of the action is
listed as it appears on the court docket in each court. Where the
decision of the court has been published, the citation is given, if
not, the docket number and date of final action taken by the court
is set ut: If the court issued an opinion in a nonreported case, that
fact is indicated; otherwise no opinion was written. Unless other-
wise indicated, all suits were commenced in the United States Dis-
trict Court for the District of Columbia and, if appealed, were ap-
pealed to the United States Court of Appeals for the District of
Columbia Circuit. Finally, if judicial review resulted in a further
departmental decision, the departmental decision is cited. Actions
shown are those taken prior to the end of the year covered by this
volume.

Adler Constrction Co., 67 I.D. 21 (1960) (Reconsideration)

Adler Construction Co. v. U.S., Cong. 10-60. Dismissed, 423 F. 2d 1362
(1970) ; rehearing denied, July 15, 1970; cert. denied, 400 U.S. 993 (1970);

rehearing denied, 401 U.S. 949 (1971).
Adler Construction Co. v. U.S., Cong. 5-70. Trial Commr's. report accept-

ing & approving the stipulated agreement filed September 11, 1972.

Administrative Appeal of Ruth Pinto Lewis v. Superintendent of the
Eastern Navajo Agency, 4 IBIA 147; 82 I.D. 521 (1975)

Ruth Pinto Lewis, Individually ni as the Administratriw of the Estate of
Ignacio Pinto v. Thomas S. kieppe, Secretary of the Interior, U.S., Civil
No. CIV-76-223 M, D. N.W. Suit pending.

Estate of John J. Akers, 1 IBIA 8; 77 I.D. 268 (1970)
Dolly Cusiker Akers v. The Dept. of the Interior, Civil No. 907, D. Mont.

Judgment for defendant, September 17, 1971; order staying execution of
judgment for 30. days issued October 15, 1971; appeal dismissed for lack of
prosecution, May 3, 1972; appeal reinstated, June 29, 1972; aff'd., 499 F. 2d
44 (9th Cir. 1974).

i Ixxv
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State of Alaska, Andrew Kalerak, Jr., 73 I.D. 1 (1966)

Andrew J. Kalerak, Jr., et al. v. Stewart . Udall, Civil No. A-35-66,
D. Alas. Judgment for plaintiff, October 20, 1966; rev'd, 396 F. 2d 746 (9th
Cir. 1968); cert. den., 393 U.S. 1118 (1969).

Allied Contractors, Inc., 68 I.D. 145 (1961)

Allied Contractors, Inc. v. U.S., Ct. Cl. 163-64. Stipulation of settlement
filed March 3, 1967; compromised.

Leslie N. Balker, et al., A-28454 (October 26, 1960). On reconsidera-
tion Autrice C. Copeland,69 I.D. 1 (1962)

Autrice Copeland Freeman v. Stewart L. Udall, Civil No. 1578, D. Ariz.
Judgment for defendant, September 3, 1963 (opinion); aff'd., 336 F. 2d
706 (9th Cir. 1964) ; no petition.

Max Barash, The Texas Co., 63 I.D. 51 (1956)

Max Barash v. Douglas McKay, Civil No. 939-56. Judgment for defendant,
June 13, 1957; rev'd & remanded, 256 F. 2d 714 (1958); judgment for
plaintiff, December 18, 1958. Supplemental decision, 66 I.D. 11 (1959) ; no
petition.

Barnard-Curtiss Co., 64 I.D. 312 (1957); 65 I.D. 49 (1958)

Barnard-Curtiss Co. v. U.S., Ct. Cl. No. 491-59. Judgment for plaintiff, 301
F. 2d 909 (1962).

Eugenia Bate, 69 I.D. 230 (1962)

Katherine S. Foster & Brook H. Duncan, II v. Stewart L. Udall, Civil No.
5258, D. N.M. Judgment for defendant, January 8, 1964; rev'd., 335 F. 2d
828 (10th Cir. 1964); no petition.

Robert L. Beery, et al., 25 IBLA 287; 83 I.D. 249 (1976)

J. A. Steele, et al. v. Thomas S. Kieppe in his capacity as Secretary of the
Interior, & U.S., Civil No. C76-1840, ND. Cal. Suit Pending.

SanBergesen, 62 I.D. 295 (1955)
Reconsideration denied, IBCA-11 (December 19, 1955)

Sam Bergesen v. U.S., Civil No. 2044, D. Wash. Complaint dismissed March
11, 1958; no appeal.

Bishop Coal Company, 82 I.D. 553 (1975)

William Bennett, Paul F. Goad U United Mine Workers v. Thomas S.
Kleppe, Secretary of the Interior, No. 75- 2158, United States Ct. of Appeals,
D.C. Cir. Suit pending.

-BLH-A-45569, 70 I.D. 231 (1963)

New York State Natural Gas Corp. v. Stewart L. Udall, Civil No. 2109-63.
Consolidated Gas Supply Corp. v. Stewart L. Udall, et al., Civil No. 2109-63.

Judgment for defendant, September 20, 1965; Per curiam decision, aff'd.,
April 28, 1966; no petition.
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Melvin A. Brown, 69 I.D. 131 (1962)
Melvin A. Brown v. Stewart L. Udall, Civil No. 3352-62. Judgment for de-

fendant; September 17, 1963; rev'd., 335 F. 2d 706 (1964); no petition.

B?. C. Buch, 75 I.D. 140 (1968)
B. C. Buch v. Stewart L. Udall, Civil No. 68-1358-PH, C.D. Cal. Judg-

iment for plaintiff, 298 p. Supp. 381 (1969); rev'd, 449 F. 2d 600 (9th Cir.
1971) ; judgment for defendant, March 10, 1972.

The California Co., 66 I.D. 54 (1959)
The California Co. v. Stewart L. Udall, Civil No. 980-59. Judgment for

defendant, 187 F. Supp. 445 (1960); aff'd., 296 F. 2d 384 (1961).

In the Matter of Caneron Parish, Louisiana, Camneron Parish, Police
Jury & Camron Parish School Board, June 3, 1968 appealed by
Secretary July 5, 1968, 75 I.D. 289 (1968)

Cainmeron Parish Police Jury v. Stewart L. Udall, et a., Civil No. 14-206,
W.D. La. Judgment for plaintiff, 302 F. Supp. 689 (1969); order vacating
prior order issued November 5, 1969.

Carson Construction Co., 62 I.D. 422 (1955)
Carson Construction Co. v. U.S., Ct. Cl. No. 487-59. Judgment for plain-

tiff, December 14, 1961; no appeal.

Chargeability of Acreage Embraced in Oil and Gas Lease Offers,
71 I.D. 337 (1964), Shell Oil Co., A-30575 (October 31, 1966)

Shell Oil Co. v. Udall, Civil No. 216-67. Stipulation of dismissal filed Au-
gust 19, 1968.

Chemni-Cote Perlite Corp. v. Arthur C. W. Bowen, 72 I.D. 403 (1965)
Bowen v. Chemi-Cote Perlite, No. 2 CA-Civ. 248, Ariz. Ct. App. Decision

against the Dept. by the lower court aff'd., 423 P. 2d 104 (1967); rev'd., 432
P. 2d 435 (1967).

Stephen H. Clarkson, 72 I.D. 138 (1965)
Stephen H. Clarkson v. U.S., Cong. Ref. 5-68 Trial Comnr's. report adverse

to U.S. issued December 16, 1970; Chief Commr's. report concurring with
the Trial Commr's. report issued April 13, 1971. P.L. 92-108 enacted accept-
ing the Chief Commr's. report.

Appeal of COAC, Inc., 81 I.D. 700 (1974)

COAC, Inc. v. U.S., Ct. Ci. No. 395-75. Suit pending.

Mrs. Hannah Cohen, T0 I.D.-188 (1963)
Hannah and Abram Cohen v. U.S., Civil No. 3158, D. R. I. Compromised.

BarneyR. Colson, .70 I.D.409 (1963)
- Barney B. Colson, et al. v. Stewart L. Udall, Civil No. 63-26-Civ.-Oc. M.D.

F Fla. Dismissed with prejudice, 278 F. Supp. 826 (1968); aff'd., 428 F. 2d
1046 (5th Cir. 1970) ; cert. denied, 401 U.S. 911 (1971).
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Coluwnbian Carbon Co., Merwin E. Liss, 63 I.D. 166 (1956)
Merwin E. Liss v. Fred A. Seaton, Civil No. 3233-56. Judgment for de-

fendant, January 9, 1958; appeal dismissed for want of prosecution, Sep-
tember 18,1958, D.C. Cir. No. 14,647.

Appeal by the Confederated Salish & Kootenai Tribes of the Flathead
Reservation, in the Matter of the Enrollment of Mrs. Elverna Y.
Clairmont Baciarelli, 77 I.D. 116 (1970)

El'verna Yevonne Clairmont Baciarelli v. Rogers C. B. Morton, Civil No.
C-70-2200-SC, D. Cal. Judgment for defendant, August 27, 1971; aff'd., 481
F. 2d 610 (9th Cir. 1973) ; no petition.

Appeal of Continental Oil Co., 68 I.D. 337 (1961)
Continental Oil Co. v. Stewart L. Udall, et at., Civil No. 366-62. Judgment

for defendant, April 29, 1966;. aff'd., February 10, 1967; cert. den., 389 U.S.
839 (1967).

Estate of Hubert Franklin Cook, 5 IBIA 42; 83 I.D. 75 (1976)
Leroy V. & Roy H. Johnson, Marlene Johnson Eccendine & Ruth Johnson

Jones v. Thomas S. ifleppe, Secretary of the Interior, Civil No. CIV-76-
0362-E, W.D. Okla. Suit pending.

Autrice C. Copeland,
See Leslie N. Baker et al.

E. L. Cord, Donald E. Wheeler, Edward D. Neuhoif, 80 I.D. 301
(1973).: 

Edward D. Neuhoff & . L. Cord v. Rogers C. B. Morton, Secretary of
the Interior, Civil No. R-2921, D. Nev. Dismissed, Sept. 12, 1975 (opinion);
appeal docketed, Nov. 14, 1975.

Appealof Cosmno Construction Co., 73 I.D. 229 (1966)
Cosmo Construction Co., et al. v. U.S., Ct. Cl. 119-68. Ct. opinion setting

case for trial on the merits issued March 19, 1971.

Estate of Jonah Crosby (Deceased Wisconsin Winnebago Unallotted),
81 I.D.; 279 (1974)

Robert Price v. Rogers C. B. Morton, Individually & in his official capacity
as Secretary of the Interior & his successors in office, et al., Civil No. 74-0-
189, D. Neb. Remanded to the Secretary for further administrative action,
December 16, 1975.

John C. deArmnas, Jr., P. A. McKenna, 63 I.D. 82 (1956)
Patrick A. McKenna v. Clarence A. Davis, Civil No. 2125-56. Judgment for

defendant, June 20, 1957; aff'd., 259 F. 2d 780 (1958) ; cert. denied, 358 U.S.
385 (1958).

The Dredge Corp., 64 I.D. 368 (1957) ; 65 I.D. 336 (1958)
The Dredge Corp. v. J. Russell Penn, Civil No. 475, D. Nev. Judgment for

defendant, September 9, 1964; aff'd., 362 . 2d 889 (9th Cir. 1966) ; no peti-
tion. See also, Dredge Co. v. Husite Co., 369 P. 2d 676 (1962) ; cert. den., 371
U.S. 821 (1962).
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Eastern Associated Coal Corp., 82 I.D. 22 (1975)
International Union of United Mine Workers of America v. Rogers C. B.

Morton, Secretary of the Interior, No. 75-1107, United States Ct.. of Appeals
D.C. Cir. Dismissed by stipulation, Oetober 29, 1975.

Eastern Associated Coal Corp., 82 ID. 311 (1975)
United Mine Workers of America v. Interior Board of Mine Operations

Appeals, No. 75-1727, United States Ct. of Appeals, D.C. Cir. Petition for
Review withdrawn, July 28, 1975.

Appeal of Eklutna, Inc., 1 ANCAB 165; 83 I.D. 500 (1976)
State of Alaska v. Alaska. Native Claims Appeal Board, et al., Civil No.

A76-236, D. Alas. Suit pending.

David H. Evans v. Ralph C. Little, A-31044 (April 10,1970) ,.1 IBLA
269; 78 I.D. 47 (1971)

David M. Evans v. Rogers: C. B. Morton, Civil No. 1-71-41, D. Idaho.
Order granting motion of Ralph C. Little for leave to intervene, as a party
defendant issued June 5, 1972. Judgment for defendants, July 27, 1973;
aff'd., March 12, 1975; no petition.

John J. Farrelly, et al., 62 I.D. 1 (1955)
John J. Farrelly d The Fifty-One Oil Co. v. Douglas McKay, Civil No.

3037-55. Judgment for plaintiff, October 11, 1955, no appeal.

T. Jack Foster, 75 I.D. 81 (1968)
Gladys H. Foster, Executrix of the estate of T. Jack Foster v. Stewart L.

Udall, Boyd L. Rasmussen, Civil No. 7611,ID. N.M. Judgment for plaintiff,
June 2, 1969; no appeal.

Franco Western Oil Co., et al., 65 I.D. 316,427 (1958)
Raymond J. Hfansen v. Fred A. Seaton, Civil No. 2810-59. Judgment for

plaintiff, August 2, 1960 (opinion) ; no appeal.
See Safarik v. UdalI, 304 F. 2d 944 (1962); cert. denied, 371 U.S. 901

(1962) .

Gabbs Exploration Co., 67 I.D. 160 (1960)
Gabbs Exploration Co. v. Stewart L. Udall, Civil No. 219-61. Judgment

for defendant, December 1, 1961; aff'd., 315 p. 2d 37 (1963); cert. den.,
375 U.S. 822 (1963).

Estate of Tenes (Tinens) Vivian Gardafee, 5 IBIA 113; 83 I.D.
216 (1976)

Confederated Tribes & Bands of the Yakima Indian Nation v. Thomas
Kleppe, Secretary of the Interior, & Erwin Ray, Civil No. 0-76-200, E.D.
Wash. Suit pending.

Stanley Garthofner, Duvall Bros., 67 I.D. 4 (1960)
Stanley Garthofner v. Stewart L. UdaZ, Civil No. 419 -9. Judgment for

plaintiff, November 27, 1961; no appeal.



XXX CUMULATIVE INDEX TO SUITS FOR JUDICIAL REVIEW

Estate of Gei-kaun-maA (Bert), 82 I.D. 408 (1975)
Juanita Geikaunmah Mammedaty & Imogene Geikaunmah Carter v. Rogers

C. B. Morton, Secretary of the Interior, Civil No. CIV 5-1010-E, W.D.
Okla. Judgment for defendant, April 23, 1976.

General Excavating Co., 67 I.D. 344 (1960)

General Ecavating Co. v. U.S., Ct. Cl. No. 170-62. Dismissed with prej-
udice December 16, 1963.

Nelson A. Gerttula, 64 I.D. 225 (1957)
Nelson A. Gerttula v. Stewart L. Udall, Civil No. 695-60. Judgment for

defendant, June 20, 1961; motion for rehearing denied, August 3, 1961;
aff'd., 309 F. 2d 653 (1962) ; no petition.

Charles B. Gonsales, et al. Western Oil Fields, Inc., et al., 69 I.D. 236
(1962)

Pan American Petroleuml Corp. 1 Charles B. Gonsales v. Stewart L. Udall,
Civil No. 5246, D. N.M. Judgment for defendant, June 4, 1964; aff'd., 352
P. 2d 32 (10th Cir. 1965) ; no petition.

Janes C. Goodwin, 80 I.D. 7 (1973)

James C. Goodwin v. Dale R. Andrus, State Dir., Bureau of Land Ifan-
agement, Burton W. Silcock, Dir., Bureau of and Management, & Rogers
C. B. Morton, Secretary of the Interior, Civil No. C-5105, D. Colo. Dismissed,
November 29, 1975 (opinion), appeal dismissed, March 9, 1976.

Gulf Oil Corp., 69 I.D. 30 (1962)

Southwestern Petroleum Corp. v. Stewart L. Udall, Civil No. 2209-62.
Judgment for defendant, October 19, 1962; aff'd., 325 F. 2d 633 (1963) ; no
petition.

Guthrie Electical Construction, 62 I.D. 280 (1955), IBCA-22 (Supp.)
(March 30, 1956)

Guthrie Electrical Construction Co. v. U.S., Ct. Cl. No. 129-58. Stipulation
of settlement filed September 11, 1958. Compromised offer accepted and case
closed October 10, 1958.

L. H. Hagood, et al., 65 I.D. 405 (1958)

Edwin Still, et al. v. U.S., Civil No. 7897, D. Colo. Compromise accepted.

Rlaynond J. Hansen, et al., 67 I.D. 362 (1960)
Raymond J. Hansen, et al. v. Stewart L. Udall, Civil No. 3902-60. Judg-

ment for defendant, June 23, 1961; aff'd., 304 F. 2d 944 (1962) ; cert. den.,
371 U.S. 901 (1962).

Robert Schulein v. Stewart L. Udall, Civil No. 4131-60. Judgment for
defendant, June 23, 1961; aff'd., 304 F. 2d 944 (1962) ; no petition.

Billy K. Hatfield, et al. v. Southern Ohio Coal Co., 82 I.D. 289 (1975)
District 6 United Mine Workers of America, et al. v. U.S. Dept. of Interior

Board of Mine Operations Appeals, No. 75-1704, U.S. Court of Appeals, D.C.
Cir. Suit pending.
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Kenneth Holt, an individual, etc., 68 I.D. 148 (1961)

Kenneth Holt, etc. v. U.S., Ct. Cl. No. 162-62. Stipulated judgment, July 2,
1965.

Hope Natural Gas Co., 70 I.D. 228 (1963)

Hope Natural Gas Co. v. Stewart L. Udall, Civil No. 2132-63.
Consolidated Gas Supply Corp. v. Stewart L. Udall, et al., Civil No. 2109-

63. Judgment for defendant, September 20, 1965; Per curiam decision, aff'd.,
April 28, 1966; no petition.

Boyd L. Htlse v. William H. Griggs, 67 I.D. 212 (1960)

William H. Griggs v. Michael P. Solan, Civil No. 3741, D. Idaho. Stipula-
tion for dismissal filed May 15, 1962.

Idaho Desert Land Entries-Indian Hill Group, 72 ID. 156 (1965),
U.S. v. Ollie Hae Shearman, et al.-Idaho Desert Land Entries-
Indian Hill Group, 73 I.D.386 (1966) :

Wallace Reed, et al. v. Dept. of the Interior, et al., Civil No. 1-65-86, D.
Idaho. Order denying preliminary injunction, September 3, 196; dismissed,
November 10, 1965; amended complaint filed, September 11, 1967.

U.S. v. Raymond T. Michener, et al., Civil No. 1-65-93, D. Idaho. Dismissed
without prejudice, June 6, 1966.

U.S. v. Hood Corp., et al., Civil No. 1-67-97, S.D. Idaho.
Civil Nos. 1-65-86 & 1-67-97 consolidated. Judgment adverse to U.S.,

July 10, 1970; reversed, 480 F. 2d 634 (9th Ciir. 1973) ; cert. denied, 414 U.S.
1064 (1973). Dismissed with prejudice subject to the terms of the Stipula-
tion, August 30, 1976.

Appeal of Inter* Helo, Inc., IBCA-713-5-68 (December 30, 1969),
82 I.D. 591 (1975)

John Billmeper, etc. v. U.S., Ct. Cl. No. 54-74. Remanded with instructions
to admit evidence, May 30, 1975.

Interpretation of the Submerged Lands Act, 71 I.D. 20 (1964)
Floyd A. Wallis v. Stewart L. Udall, Civil No. 3089-63. Dismissed with

prejudice, March 27, 1968.

C. J. Iverson, 82 I.D. 386 (1975)

C. J. Iverson v. Kent Frirzell, Acting Secretary of the Interior f Dorothy
D. Rpe, Civil No. 75-106-Bldg, D. Mont. Stipulation for dismissal with
prejudice, September 10, 1976.

J. A. Terteling & Sons, 64 I.D. 466 (1957)

J. A Terteling Sons, Inc. v. U.S., t. Cl, No. 114-59. Judgment for de-
fendant, 390 F. 2d 926 (1968) ; remaining aspects compromised.

J. D. Armstrong Co., 63 I.D. 289 (1956)

J. D. Armstrong, Inc. v. U.S., Ct. Cl. No. 490-56. Plaintiff's motion to dis-
miss petition allowed, June 26, 1959.
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Al. . Johnson, 78 I.D. 107 (1971) U.S. v. Menzel G. Johnson, 16
IBLA 234 (1974)

Menzel G. Johnson v. Rogers C. B. Morton, Secretary of the Interior, et at.,
Civil No. CN-LV74-158, RDF, D. Nev. Suit pending.

Estate of San Pierre Kilkakhan (Sam E. Hill), 1 IBIA 299; 79 I.D.
583 (1972), 4 IBIA 242 (1975), 5 IBIA 12 (1976)

Christine Sam & Nancy Judge v. Thomas SKeppe, Secretary of the Interior,
Civil No. C-76-14, E.D. Wash. Suit pending.

Anguita L. Kluenter, et al., A-30483, November 18, 1965
See Bobby Lee Moore, et al.

Leo J. Kottas, Earl Lutzenhiser, 73 ID 123 (1966)
E arl M. Lutzenhiser and Leo J. Kottas v. Stewart L. Udall, et al., Civil No.

1371, D. Mont. Judgment for defendant, June 7, 1968; aff'd., 432 F. 2d 328
(9th CiT. 1970); no petition.

Max L. Krueger, Vaughan B. Connelly, 65 I.D. 185 (1958)
Maw L. Krueger v. Fred A. Seaton, Civil No. 3106-58. Complaint dismissed

by plaintiff, June 22,1959.

W. Dalton La RUO, Sr., 69 I.D. 120 (1962)

W. Dalton La Rue, Sr. v. Stewart L. Udall, Civil No. 2784-62. Judgment
for defendant, March 6, 1963; aff'd., 324 P. 2d 428:(1963); cert. den., 376 U.S.
907 (1964).

L. B. Samford, Inc., 74 I.D. 86 (1967)

L. B. Samford, Inc. v. U.S., Ct. Cl. No. 393-67. Dismissed, 410 F. 2d 782
(1969) ; no petition.

Charles Lewellen, 70 ID. 475 (1963)

Bernard B. Darling v. Stewart L. Udall, Civil No. 474-64. Judgment for
defendant, October 5, 1964; appeal voluntarily dismissed, March 26, 1965.

Milton H. Lichtenwalner, et al., 69 I.D. 71 (1962)

Kenneth MeGahan v. Stewart L. Udall, Civil No. A-21-63, D. Alas. Dis-
missed on merits, April 24, 1964; stipulated dismissal of appeal with prej-
udice, October 5, 1964.

Merwin E. Lies, et a., 70 I.D. 228 (1963)
Hope Natural Gas Co. v. Stewart L. Udall, Civil No. 2132-63.
Consolidated Gas Supply Corp. v. Stewart L. Udall, et al., Civil No. 2109-

63. Judgment for defendant September 20, 1965; per curiam dec., aff"d., April
28, 1966; no petition.,,

Bess May Lutey, 76 I.D. 37 (1969)

Bess May Lutey, et al. v. Dept. of Agricmlture, BLM, et al., Civil .No. 1817,
D. Mont. Judgment for defendant, December 10, 1970; no appeal.
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Elgin A. MlcKenna Executrix, Estate of Patrick A. McKenna, 74 I.D.
133 (1967)

Mrs. BEgin A. MoKenna as Excecutric of the Estate of Patrick A. Mc-
Kenna, Deceased v. Udall, Civil No. 2001-67. Judgment for defendant F ebru-
ary 14, 1968; aff'd., 418 F. 2d 1171 (1969) ; no petition.

Mrs. Blgin A. McKenna, Widow and Successor in Interest of Patrick A.
MeKenna, Deceased v. Walter J. Hickel, Secretary of the Interior, et a.,
Civil No. 2401, D. Ky. Dismissed with prejudice, May 11, 1970.

A. C. McKinnon, 62 I.D. 164 (1955)

A. G. MceKinnon v. U.S., Civil No. 9433, D. Ore. Judgment for plaintiff 178
F. Supp. 913 (1959) ; rev'd., 289 F. 2d 908 (9th Cir. 1961).

Estate of Elizabeth C. Jensen MeMaster, IBIA 61; 83 I.D. 145
(1976)

Raymond C. McM aster v. U.S., Dept. of the Interior, Secretary of the In-
teror & Bureau of Indian Aff airs, Civil No. C76-129T, W.D. Wash. Suit
pending.

Wade McNeil, et al., 64 I.D. 423 (1957)

Wade McNeil v. Fred A. Seaton, Civil No. 648-58. Judgment for defendant,
June 5, 1959 (opinion) ; rev'd., 281 F. 2d 931 (1960) ; no petition.

Wade McNeil v. Albert K. Leonard, et al., Civil No. 2226, D. Mont. Dis-
missed, 199 F. Supp. 671 (1961) ; order, April 16, 1962.

Wade McNeil v. Stewart L. Udall, Civil No. 678-62. Judgment for defend-
ant, December 13, 1963 (opinion) ; aff'd., 340 F. 2d 801 (1964) ; cert. den., 381
U.S. 904 (1965).

Marathon Oil Co., 81 I.D. 447 (1974), Atlantic Richfleld Co., Mara-
thon Oil co., 81 I.D. 457 (1974)

Marathon Oil Co. v. Rogers C. B. Morton, Secretary of the Interior, et al.,
Civil No. C 74-179, D. Wyo.

Marathon Oil Co. v. Rogers C. B. Morton, Secretary of the Interior, et al.,
Civil No. C 74-180, D. Wyo.

Atlantic Richfield o. & Pasco, Inc. v. Rogers C. B. Morton, Secretary of
the Interior, et al., Civil No. C 74-181, D. Wyo.

Actions consolidated; judgment for plaintiff, December 11, 1975; notice
of appeal filed in Civil Nos. 74-179 & 180, February 6, 1976.

Salvatore Megna, Guardian, Philip . Garigan, 65 I.D. 33 (1958)

Salvatore Megna, Guardian etc. v. Fred A. Seaton, Civil No. 468-58. Judg-
ment for plaintiff, November 16, 1959; motion for reconsideration denied,
December 2, 1959; no appeal.

Philip T. Garigan v. Stewart L. Udall, Civil No. 1577 Tux., D. Ariz. Pre-
liminary injunction against defendant, July 27, 1966; supplemental dec.
rendered September 7, 1966; judgment for plaintiff, May 16, 1967; no appeal.

256-908-7S 3
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Meva Corp., 76 I.D. 205 (1969)
Meva Corp. v. U.S., Ct. Cl. No. 492-69. Judgment for plaintiff, 511 F. 2d 54S

(1975),

Duncan Miller, Louise Cuccia, 66 I.D. 388 (1959)

Louise Cuccia and Shell Oil Corp. v. Stewart L. Udall, Civil No. 62-60.
Judgment for defendant, June 27, 1961; no appeal.

Duncan Miller, 70 I.D. 1 (1963)

Duncan Miller v. Stewart L. Udall, Civil No. 931-63. Dismissed for lack of
prosecution, April 21, 1966; no appeal.

Duncan Miller, SanuelT W. llfelntosh, 71 I.D. 121 (1964)
Samuel W. McIntosh v. Stewart L. Udall, Civil No. 1522-64. Judgment for

defendant. June 29, 1965; no appeal.

Duncan Miller, A-30546 (August .10, 1966), A-30566 (AL°gust 11,

1966), and 73 I.D. 211 (1966)

Duncan Miller v. Udall, Civil No. C-167-66, D. Utah. Dismissed with
prejudice, April 17, 1967; no appeal.

Bobby Lee Moore, et al., 72 I.D. 505 (1965), Anguita L. Kmienter, et at.,
A-30483 (November 18, 1965)

Gary Carson Lewis, etc., et al. v. General Services Adninistration, et al.,
Civil No. 3253 S.D. Cal. Judgment for defendant, April 12, 1965; aff'd., 377
F. 2d 499 (9th Cir. 1967); no petition.

Henry S. Morgan, et at., 65 I.D. 369 (1958)

Henry S. Morgan v. Stewart L. Udall, Civil No. 3248-59.; Judgment for
defendant, February 20, 1961 (opinion); aff'd., 306 F. 2d 799 (1962) ; cert.
den., 371 U.S. 941 (1962).

Morrison-KiWU'dsen Co., Inc., 64 I.D. 185 (1957)

Morrison-Knudsen Co., Inc. v. U.S., Ct. Cl No. 239-61. Remanded to Trial
Commr., 345 F. 2d 833 (1965) ; Commr's. report adverse to U.S. issued June
20, 1967; judgment for plaintiff, 397 P. 2d 826 (1968); part remanded to the
Board' of Contract Appeals; stipulated dismissal on October 6, 1969; judg-
ment for plaintiff, February 17, 1970.

Navajo T-b:e of Indians v. State of Utah, 80 I.D. 441 (1973)

Navajo Tribe of Indians v. Rogers C. B. Morton, Secretary of the Interior,
Joan B. Thompson, Martin Ritvo & Frederick Fishman, members of the
Board of Land Appeals, Dept. of -the Interior, Civil No. C-308-73,D. Utah.
Suit pending.

Rlichard L. Otschtaeger, 67 I.D. 237 (1960)
Richard L. Oelschlaeger v. Stewart L. Udall, Civil No. 481-60. Dismissed,

November 15, 1963; case reinstated, February 19, 1964; remanded, April
4, '1967-; rev'd. & remanded with directions to enter judgment for appellant,
389 F. 2d 974 (1968); cert. den. 392 U.S. 909 (1968).
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Oil and Gas Leasing on Lands Withdrawn by Ewecutive Orders for
Indian Purposes inAlaska, 70 I.D. 166 (1963)

irs. Ib ouise A. Pease v. Stewart L. da i, Civil No. 760-63, D. Alas-
Withdrawn, April 18, 1963.

Superior Oil Co. v. Robert . Bennett, Civil No. A-17-63, D. Alas. Dis-
missed, April 23, 1963.

Native Village of Tyonek v. Robert L. Bennett, Civil No. A-15-63, D. Alas.
Dismissed, October 11, 1963.

Mrs. Louise A. Pease v. Stewart . Udall, Civil No. A-20-63, D. Alas. Dis-
missed, October 29, 1963 (oral opinion) ; aff'd., 332 F. 2d .62 (9th Cir. 1964)
no petition.

George L. Gucker v. Stewart . dall, Civil No. A-39-63 D. Alas. Dis-
missed without prejudice, March 2, 1964; no appeal.

07d Ben Coal Corp., 81 I.D. 428, 81 I.P. 436, 81 I.D. 440 (1974)
Old Ben Coal Corp. v. Iteri&r Board of Mine Operations Appeals, et dI.,

Nos. 74-1654. 74-1655,'74-1656, Unitei States Court of Appeals for the 7th
Cir. Board's decision aff'd., June 13, 1975 ; reconsideration denied, June 27,
1975.

Old Ben Coal Co., 82 I.D. 355(1975)
Un-ited Mine Workers of America v. U.S' Interior Board of .11i.ne Opera-

tions Appeals, No. 75-1852, United States:Court of Appeals, D.C. Circuit.
Suit pending.

Appeal of Onaashika ory 1 ANQAB 104; 83 I.D. 45 (1976)
Ovnalaska Corp., fr & on behcalf of its Sareholders v. Thomas S.

Kleppe, Secretary of the Interior, & his sccessors & predecessors in office,.
et al., Civil No. A76-241 CIV. D. Alas. Suit pending.

Paul Ja>rvisInc., 64 I.D. 285 (1957)
Paul Jarvis, Inc. v. U.S., t. C. No. 40-58. Stipulated judgment for plain-

tiff, December 19, 1958.

Peter Kiewit Sons' Co., 72 I.D. 415 (1965) 
Peter Itiescit Sons' Co. v. U.S., Ct. Cl. 129-66. Judgment for plaintiff, Mapr

24, 1968.

Curtis D. Peters, 80 I.D. 595 (1973)
Curtis D. Peters v. U.S., Rogers C. B. Morton, as Secretary of the Interior,

Civil No. C-75-0201 RFP, N.D. Cal. Judgment for defendant, Dcembet 1,
1975; no appeaL

City of Phoenix v. Avin B. Reeves, etclz., 81 I.D. 65 (1974)
Afuin B. Reeveq, Genevieve C. ipped. Leroy Reeves & Telma Reeves, as

heirs of A. H. Reeves Deceased v. Rogers C. B. Morton, Secretary of thbe
Interior, 6 he City f Phoenix, a municipal Corp., Civil No. 74-117 PI-
WPC, 'D. Ari. Dismissed with prejudice, August 9, 1974; reconsideration,
den., September 24, 1974; no appeal.
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Harold Ladd Pierce, 69I.1. 14 (1962)

Duncan Miller v. Stewart L. Udall, Civil No. 1351-62. Judgment for de-
fendant, August 2, 1962; aff'd., 317 F. 2d 573 (1963) ; no petition.

Port Blcely Mill Co., 71 I.D. 217 (1964)
Port Blakely Mill Co. v. U.S., Civil No. 6205, W.D. Wash. Dismissed with

prejudice, December 7, 1964.

Estate of Johm S. Ramsey (Wap Tose Note) (Nez Perce Allottee
No. 853, Deceased), 81 LD. 298 (1974)

Clara Ramsey Scott v. U.S. & Rogers C. B. Morton, Secretary of the In-
terior, et al., Civil No. 3-74-39, D. Idaho. Dismissed with prejudice, Au-
gust 11, 1975; no appeal.

Ray D. Bolander Co., Inc., 72 I.D. 449 (1965)
Ray D. Bolander Co., nc. v. U.S., Ct. Cl. 51-66. Judgment for plaintiff,

December 13, 1965; subsequent Contract Officer's dec., December 3, 1969;
interim dec., December 2, 1969; Order to Stay Proceedings until March 31,
1970; dismissed with prejudice, August 3, 1970.

Estate of Crawford J. Reed (Unallotted Crow No. 6412), 1 IBIA
326; 79 I.D. 621 (1972)

George Reed, Sr. v. Rogers Morton, et al., Civil No. 1105, D. Mont. Dis-
missed, June 14, 1973; no appeal.

Reliable Coal Corp., 1 IBMA 97; 79 I.D. 139 (1972)
Reliable Coal Corp. v. Rogers C. B. Morton, Secretary of the Interior, et al.,

No. 72-1417, United States Court of Appeals for the Fourth Circuit. Suit
pending.

Richfield Oil Corp., 62 I.D. 269 (1955)
Richfield Oil Corp. v. Fred A. Seaton, Civil No. 320-55. Dismissed without

prejudice, March 6, 1958; no appeal.

Hugh S. Ritter, Thomas As . Buwnn, 72 I.D. 111 (1965), Reconsidera-
tion denied by letter decision dated June 23, 1967, by the Under
Secretary.

Thomas M. Bunn v. Stewart L. Udall, Civil No. 2615-65. Remanded,
June 28, 1966.

Estate of William Cecil Robedeautx, 1 IBIA 106; 78 I.D. 234 (1971);
2 IBIA 33; 80 I.D. 390 (1973)

Oneta Lamb Robedeaum, et al. v. Rogers C. B. Morton, Civil No. 71-646,
D. Okla. Dismissed, January 11, 1973.

Houston Bus Hill v. Rogers C. B. Morton, Civil No. 72-376, W.D. Okla.
Judgment for plaintiff, October 29, 1973; amended judgment for plaintiff,
November 12, 1973; appeal dismissed, June 28, 1974.

Houston Bus Hill and Thurman S. Hurst v. Rogers C. B. Morton, Secre-
tary of the Interior, Civ. No. 7-528-B, W.D. Okla. Judgment for plaintiff,
April 30, 1975; Corrected judgment, May 2, 1975; per uriam dec., vacated
& remanded, October 2, 1975; judgment for plaintiff, December 1, 1975.
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Richard W. Rowe, Daniel Gaudiane, 82 I.D. 174 (1975)
Richard W. Rowe, Daniel Gaudiane v. Stanley K. Hathaway, in his official

capacity as Secretary of the Interior, Civil No. 75-1152. Judgment for de-
fendant, July 29, 1976.

San Carlos Mineral Strip, 69 I.D. 195 (1962)

James Houston Bowman . Stewart L. Udall, Civil No. 105-63. Judgment
for defendant, 243 F. Supp. 672 (1965),; aff'd., sub nom. S. Jack Hinton, et at.
v. Stewart L. Udall, 364 P. 2d 676 (1966) ; cert. den., 385 U.S. 878 (1966)
supplemented by M-36767, November 1, 1967.

Seal and Co., 68 I.D. 94 (1961)

Seat & Co., Inc. v. U.S., Ct. Cl. 274-62. Judgment for plaintiff, January is1,
1964; no appeal.

Administrative Appeal of Sessions, Inc. (A Cal. Corp.) v. Vyola
Olinger Ortner (Lessor), Lease No. PSL-33, Joseph Patrick
Patencio (Lessor), Lease No. PSL-36, Larry linger (Lessor),
Lease No. PSL-41, 81 I.D. 651 (1974)

Sessions, Inc. v. Rogers C. B. Morton, Secretary of the Interior, et al. Civil
No. CV 74-3589 LTL, C.D. Cal. Dismissed with prejudice, January 26,1976.

Sessions, Inc. v. Rogers C. B. Morton, Secretary of the Interior, et al., Civil
No. CV 74-3591 MMVL, C.D. Cal. Dismissed with prejudice, January 26, 1976.

Sessions, Inc. v. Rogers C. B. Morton, Secretary of the Interior et al., Civil
No. CV 74-3590 FW, C.D. Cal. Dismissed with prejudice, January 26, 1976.

Shell Oil Co., A-30575 (October 31, 1966), Chargeability off Acreage
Embraced in Oil & Gas Lease Off ers, 71 I.D. 337 (1964)

Shell Oil Co. v. Udall, Civil No. 216-67. Stipulated dismissal, August 19,
*1968. i

Sinclair Oil & Gas Co., 75 I.D. 155 (1968).

Sinclair Oil 4 Gas Co. v. Stewart L. Udall, Secretary of the Interior, et al.,
Civil No. 5277, D. Wyo. Judgment for defendant, sub nom. A tlantic Richfield
Co. v. Walter J. Hickel, 303 F. Supp. 724 (1969); aff'd., 432 P. 2d 587 (10th
Cir. 1970); no petition.

Charles T. Sink, 82 I.D. 535 (1975)

Charles T. Sink v. Thomas S. Kleppe, Secretary of the Interior-Mining
Enforcement Safety Administration (MESA), United States Court of
Appeals for the 4th Cir. Suit pending.

Southern Pacific Co., 76 I.D. 1 (1969)

Southern Pacific Co. v. Walter J. Hickel, Secretary of the Interior, Civil
No. -1274, D. Cal. Judgment for defendant, December 2, 1970 (opinion);
no appeal.
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Southern Pacific Co., Log'isG. Wedekind, 77 I.D. 177 (1970), 20 IBLA
365 (1975)

George C. Laden, Lowis Wedekind, Mrs. Vern Lear, Mrs. Arda Fritz, &
Helen Laden Wagner, heirs of George H. Wedekind, Deceased v. Rogers C. B.
Morton, et al., Civil No. B-2858, D. Nev. On June 20, 1974 remanded for
further agency proceedings as originally ordered in 77 I.D. 177; Dist. Ct.
reserves jurisdiction; supplemental complaint filed, August .1,.1975; Judg-
ment for defendant, November 29, 1976; appeal filed January 27, 1977.

Southwest Welding and lanufacturing Di vision, Yuba Consolidated
Industries, Inc., 69 I.D. 173 (1962)

S'outhwest Welding v. U.S., Civil No. 68-1658-CC, C. D. Cal. Judgment
for plaintiff, January 14, 1970; appeal dismissed, April 6, 1970.

Southwestern Petroleum Corp., et al., 71 I.D. 206 (1964)

Southwestern Petroleum Corp. v. Stewart L. Udall, Civil No. 5773, D. N.M.
Judgment for defendant, March 8, 1965; aff'd., 361 F. 2d 650 (10th Cir.
1966) ; no petition.

Standard Oil Co. of California, et al., 76 I.D. 271 (1969)

Standard Oil Co. of California v. Walter J. Hickel, et al., Civil No. A-159-
69, D. Alas. Judgment for plaintiff, 317 F. Supp. 1192 (1970); aff'd., sub
nom. Standard Oil Co. of California v. Rogers C. B. Morton, et al., 450 F. 2d
493 (9th Cir. 1971); no petition.

Standard Oil Co. of Texas, 71 I.D. 257 (1964).

California Oil Co. v. Secretary of the Interior, Civil No. 5729, D. N.M.
Judgment for plaintiff, January 21, 1965; no appeal.

JaniesK. Tallman, 68 .D. 256 (1961)

James K. Tallman, et al. v. Stewart L. Udall, Civil No. 1852-62. Judg-
ment for defendant, November 1, 1962 (opinion) ; rev'd, 324 F. 2d 411 (1963);
cert. granted, 376 U.S. 961 (1964); Dist. Ct. aff'd., 380 U.S. 1 (1965) ; re-
hearing den., 380 U.S. 989 (1965).

Texaco, Inc., 75 I.D. 8 (1968)

Texaco, Inc., a Corp. v. Secretary of the Interior, Civil No. 446-68. Judgment
for plaintiff, 295 F. Supp. 1297 (1969) ; aff'd., in part & remanded, 437 F. 2d
636 (1970), aff'd. in part & remanded, July 19, 1972.

Texas Constrvtion Co., 64 I.D. 97 (1957) Reconsideration denied,
IBCA-73 (June 18, 1957) - -

Texas Construction Co. v. U.S., Ct. Cl. No. 224-58. Stipulated judgment
for plaintiff, December 14, 1961.

Estate of John Thomas, Deceased Cayuse Allottee No. 23 and Estate
of Joseph Thomas, Deceased, Umatilla Allottee No. 877, 64 I.D. 401
(1957)

Joe Hayes v. Fred A. Seaton, Secretary of the Interior, Civil No. 859-581.
Judgment for defendant, September 18, 1958; aff'd., 270 . 2d 319 (1959);
cert. den., 364 U.S. 814 (1960) ; rehearing den., 364 U.S. 906 (1960).



CUMULATIVE INDEX TO SUITS FOR JUDICIAL REVIEW XXXIX

Thor-TVesteliffe Development, Inc., T0 .D. 134 (1963)

Thor-Westeliffe Development, Inc. v. Stewart L. Udall, Civil No. 5343, D.
N.M. Dismissed with prejudice June 25, 1963.

See also:

Thor-Westeliffe Development, Inc. v. Stewart L. Udall, et al., Civil No.
2406-61. Judgment for defendant, March 22, 1962; aff'd., 314 F. 2d 257
(1963); cert. denied; 373 U.S. 951 (1963).

Richard K. Todd, et al., 68 I.D. 291 (1961)
Bert P. Duesing v. Stewart L. Udall, Civil No. 290-62. Judgment for de-

fendant, July 17, 1962 (oral opinion) ; aff'd., 350 F. 2d 748 (1965); cert. den.,
383 U.S. 912 (1966).

Atwood, et al. v. Stewart L. Udall, Civil Nos. 293-62-299-62, inel. Judg-
ment for defendant, August 2, 1962; aff'd., 350 F. 2d 748 (1965) ; no petition.

Appeal of Tolke Cleaners, 81 I.D. 258 (1974).

Thorn Properties, Inc., d/b/a Toke Cleaners & Launderers v. U.S. Govern-
ment, Dept. of Interior, Bureau of Indian Affairs, Civil No. A3-74-99, D. N.D.
Stipulation for dismissal & order dismissing case, June 16, 1975.

Es tale of Phillip Tooisgah, 4 IBIA 189; 82 I.D. 541 (1975)
Jonathan Morris Velma Tooisgah v. Thomas S. Kleppe, Secretary of the

Interior, Civil No. CIV-76-0037-D, W.D. Okla. Suit pending.

Union Oil Co. Bid on Tract 228, Brazos Area, Texas Offshore Sale,
75 I.D. 147 (1968),76 I.D.69 (1969)

The Superior Oil Co., et al. v. Stewart L. Udall, Civil No. 1521-68. Judgment
for plaintiff, July 29, 1968, modified, July 31, 1968; aff'd., 409 F. 2d 1115
(1969) ; dismissed as moot, June 4,1969; no petition.

Union Oil Co. of California, Ramon P. Colvert, 65 I.D. 245 (1958)

Union Oil Co. of California v. Stewart L. Udall, Civil No. 3042-58. Judg-
ment for defendant, May 2, 1960 (opinion) ; aff'd., 289 F. 2d 790 (1961) ; no
petition.

Union Oil Company of California et al., 71 I.D. 169 (1964), 72 I.D.
313 (1965)

Penelope Chase Brown, et al. v. Stewart Udall, Civil No. 9202, D. Colo.
Judgment for plaintiff, 261 F. Spp. 954 (1966); aff'd., 406 F. 2d 759 (10th
Cir. 1969) ; cert granted, 396 U.S. 817 (1969) rev'd. & remanded, 400 U.S. 48
(1970) ; remanded to Dist. Ct., March 12, 1971; judgment for plaintiff, 370
F. Supp. 108 (1973) ; vacated & remanded, September 22, 1975; petition for
rehearing en banc denied; cert. den., June 21, 1976.

Equity Oil Co. v. Stewart L. Udall, Civil No. 9462, D. Colo. Order to Close
Files and Stay Proceedings, March 25, 1967.

:Gabbs Eoploration Co. v. Stewart L. Udall, Civil No. 9464, D. Colo. Order
to Close Files and Stay Proceedings, March 25,1967.

Harlan H. Hugg, et al. v. Stewart L. Udall, Civil No. 9252, D. Colo. Order
to Close Files and Stay Proceedings, March 25, 1967.
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Barnette T. Napier, et al. v. Secretary of the Interior, Civil No. 8691, D.
Colo. Judgment for plaintiff, 261 F. Supp. 954 (1966); aff'd., 406 F. 2d 759
(10th Cir. 1969) ; cert. granted, 396 U.S. 817 (1969) ; rev'd. & remanded, 400
U.S. 48 (1970) ; remanded to Dist. Ct., March 12, 1971; judgment for plaintiff,
370 F. Supp. 108 (1973); vacated & remanded, September 22, 1975; petition
for rehearing en bane denied; cert. den., June 21, 1976.

John W. Savage v. Stewart L. Udall, Civil No. 9458, D. Colo. Order to Close
Files and Stay Proceedings, March 25, 1967.

The Oil Shale Corp., et al. v. Secretary of the Interior, Civil No. 8680, D.
Colo. Judgment for plaintiff, 261 F. Supp. 954 (1966); aff'd., 406 F. 2d 759
(10th Cir. 1969) ; cert. granted, 396 U.S. 817 (1969) ; rev'd. & remanded, 400
U.S. 48 (1970); remanded to Dist. Ct., March 12, 1971; judgment for plain-
tiff, 370 F. Supp. 108 (1973) ; vacated & remanded, September 22, 1975; peti-
tion for rehearing en bane denied; cert. den., June 21, 1976.

The Oil Shale Corp., et al. v. Stewart L. Udall, Civil No. 9465, D. Colo.
Order to Close Files & Stay Proceedings, March 25, 1967.

Joseph B. Umpleby, et al. v. Stewart L. Udall, Civil No. 8685, D. Colo. Judg-
ment for plaintiff, 261 F. Supp. 954 (1966); aff'd., 406 F. 2d 759 (10th Cir.
1969); cert. granted, 396 U.S. 817 (1969); rev'd. & remanded, 400 U.S. 48
(1970); remanded to Dist. Ct., March 12, 1971; judgment for plaintiff, 370 F.
Supp. 108 (1973); vacated & remanded, September 22, 1975; petition for
rehearing en bane denied; cert. den., June 21, 1976.

Union Oil Co. of California, a Corp. v. Stewart L. Udall, Civil No. 9461,
D. Colo. Order to Close Files & Stay Proceedings, March 25, 1967.

Union Oil Co. of Caifornia, 71 I.D. 287 (1964)

Union Oil Co. of California v. Stewart L. Udall, Civil No. 2595-64. Judg-
ment for defendant, December 27, 1965; no appeal.

Union Paiftc R.R., 72 I.D. 76 (1965)
The State of Wyoming and Gulf Oil Corp. v. Stewart L. Udall, etc., Civil

No. 4913, D. Wyo. Dismissed with prejudice, 255 F. Supp. 4S1 (1966) ; aff'd.,
379 P. 2d 635 (10th Cir. 1967) ; cert. den., 389 U.S. 985 (1967).

U.S. v. Alonzo A. Adams, et al., 64 I.D. 221 (1957), A-27364 (July 1,

.1957)~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
Alonzo A. Adams, et al. v. Paul B. Witmer, et al., Civil No. 1222-57-Y, S.D.

Cal. Complaint dismissed, November 27, 1957 (opinion); rev'd. & remanded,
271 F. 2d 29 (9th Cir. 1958) ; on rehearing, appeal dismissed as to Witmer;
petition for rehearing by Berriman denied, 271 F. 2d 37 (9th Cir. 1959).

U.S. v. Alonzo Adams, Civil No. i87-6o-Wm, S.D. Cal. Judgment for plain-
tiff, January 29, 1962 (opinion); judgment modified, 318 F. 2d 861 (9th
Cir. 1963) ; no petition.

U.S. v. E. A. and Esther Barrows, 76 I.D. 299 (1969)
Esther Barrows, as an Individual and as Executrie of the Last Will of

B. A. Barrows, Deceased v. TValter J. Hickel, Civil No. 70-215-CC, CD. Cal.
Judgment for defendant, April 20, 1970; aff'd., 447 P. 2d 80 (9th Cir. 1971).
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U.S. v. J. L. Block, 80 I.D. 571 (1973)
J. L. Block v. Rogers Morton, Secretary of the Interior, Civil No. LV-74-9,

BRT, D. Nev. Dismissed with prejudice, June 6, 1975; notice of appeal, July
3, 1975.

U.S. v. Lloyd W. Booth, 76 I.3. 73 (1969)
Lloyd W. Booth v. Walter J. Hickel, Civil No. 42-69, D. Alas. Judgment for

defendant, June 30, 1970; no appeal.

U.S. v. Alice A. & Carrie H. Boyle, 76 I.D. 61, 318 (1969), Recon-
sideration denied, January 22,1970

Alice A. & Carrie H. Boyle v. Rogers C. B. Morton, Secretary of the In-
terior, Civil No. Civ-71-491 Phx WEC, D. Ariz. Judgment for plaintiff, May
4, 1972; appeal docketed September 27, 1972.

U.S. v. B. TV. Brmbaker, et al., A-30636 (July 24, 1968), 80 I.D. 261
(1973)

B. W. Brubaker, a/k/a Ronald W. Brubaker, B. A. Brubaker, a/k/a Barbara
A. Brubaker, & William J. Mann, a/k/a W. J. Mann v. Rogers C. B. Morton,
Secretary of the Interior, Civil No. 73-1228 EC, C.D. Cal. Dismissed with
prejudice, August 13, 1973; aff'd., June 27, 1974; no petition.

U.S. v. Henrietta & Andrew Julius Bunkowski, 5 IBLA 102; 79 I.D.
43 (1972)

Henrietta & Andrew Julius Bunkowski v. L. Paul Appelgate, District Man-
ager, Bureau of Land Management, Thomtas S. Kleppe, Secretary of the In-
terior, et al., Civil No. R-76-182-13RT, D. Nev. Suit pending.

U.S. v. Ford Al. Converse, 72 I.D. 141 (1965)

Ford M. Converse v. Stewart Udall, Civil No. 65-581, D. Ore. Judgment for
defendant, 262 F. Supp. 583 (1966); aff'd., 399 F. 2d 616 (9th Cir. 1968);
cert .denied, 393 U.S. 1025 (1969).

U.S. v. Alvis F. Denison, et al., 71 I.D. 144 (1964), 76 I.D.233 (1969)

Marie W. Denison, IndividuallI & as Exuecutrix of the Estate of Alvis F.
Denison, Deceased v. Stewart L. Udall, Civil No. 963, D. Ariz. Remanded,
248 F. Supp. 942 (1965).

Leo B. Shoup v. Stewart L. Udall, Civil No. 522-Phx., D. Ariz. Judgment
for defendant, January 31, 1972.

Reid Smith v. Stewart L. Udall, etc., Civil No. 1053, D. Ariz. Judgment for
defendant, January 31, 1972; aff'd., February 1, 1974; cert. denied, October
15, 1974.

U.S. v. Everett Foster, et al., 65 I.D. 1 (1958)

Everett Foster, et al. v. Fred A. Seaton, Civil No. 344-58. Judgment for
defendants, December 5, 1958 (opinion); aff'd., 271 . 2d 836 (1959); no
petition.
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U.S. v. Golden Grigg, et al., 82 I.D. 123 (197T)
Golden T. Grigg, LeFawn Grigg, Fred Baines, Otis H. Williams, Kathryn

Willians, Lovell Taylor, William A. Anderson, Saragene Smith, Thomas M.
Anderson, Bonnie Anderson, Charles L. Taylor, Darlene Baines, Luann &
Paul E. Hogg v. U.S., Rogers C. B. Morton, Secretary of the Interios, Civil
No. 1-75--75, D. Idaho. Suit pending.

U.S.v.iHenault Mning Co., 73 I.D. 184 (1966)
Henault Mining Co. v. Harold Tysk, et al., Civil No. 634, D. Mont. Judg-

ment for plaintiff, 271 F. Supp. 474 (1967) ; rev'd. & remanded for further
proceedings, 419 F. 2d 766 (9th Cir. 1969); cert. denied, 398 U.S. 950 (1970)
judgment for defendant, October 6, 1970.

U.S. v. Charles H. Heniekson, et al., 70 I.D. 212 (1963)
Charles H. Henrikso?4 et al. v. Stewart L. Udall, et al., Civil No. 41749,

N.D. Cal. Judgment for defendant, 229 P. Supp. 510 (1964); aff'd., 350
F. 2d 949 (9th Cir. 1965) ; cert. denied, 384 U.S. 940 (1966).

U.S. v. H tboldt Placer Mining Co. & Del De Rosier, 79 I.D. 709
(1972)

Humboldt Placer Mining Co. & Del De Rosier v. Secretary of the Interior,
Civil No. -2755 E.D. Cal. Dismissed with prejudice, June 12, 1974; appeal
docketed, September 23, 1974.

U.S. v. Ideal Cement Co., 5 IBLA 235,79 I.D. 117 (1972)
Ideal Basic Industries, Inc., formerly known as Ideal Cement Co. v. Rogers

C. B. Morton, Civil No. J-12-72, D. Alas. Judgment for defendant, February
25, 1974; motion to vacate judgment denied, May 6, 1974; aff'd., September 28,
1976; petition for rehearing en bane denied, November 16, 1976.

U.S. v. Independent Quick Silver Co., 72 I.D. 367 (1965)
Independent Quick Silver Co., and Oregon Corp. v. Stewart L. Udall, Civil

No. 65-590, D. Ore. Judgment for defendant, 262 F. Supp. 583 (1966); appeal
dismissed.

U.S. v. Richard Dean Lance, 73 I.D. 218 (1966)
Richard Dean Lance v. Stewart L. Udall, et al., Civil No. 1864. D. Nev.

Judgment for defendant, January 23, 196S; no appeal.

U.S. v. William A. McCall, Sr., The Dredge Corp., Estate of Olaf H.
Nelson, Deceased, Small Tract Applicants Association, Intervenor,
78 I.D. 71 (1971)

William A. McCall, Sr., The Dredge Corp., & Olaf H. Nelson v. John F.
Boyles, et al., Civil No. 74-6S (RDF), D. Nev. Suit pending.

U.S. v. William A. McCall,, Sr., state of Olaf Henry Nelson, De-
ceased, 7 IBLA 21; 79 I.D. 457 (1972)

William A. McCall, Sr. & the Estate of Olaf Henry Nelson. Deceased v.
John S. Boyles, District Manager, Bureau of Land Management, Thomas S.
Kleppe, Secretary of the Interior, et al., Civil No.. LV-76-155 RDF, D. Nev.
Suit pending.
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U.S. v. Kfenneth McClarty, 71 I.D. 331 (1964) ,76 I.D. 193 (1969)

Kenneth McClarty v. Stewart L. Udall, et al., Civil No. 2116, E.D. Wash.
Judgment for defendant, May 26, 1966; rev'd. & remanded, 408 F. 2d 907 (9th
Cir. 1969) ; remanded to the Secretary, May 7, 1969; vacated & remanded to
Bureau of Land Management, August 13, 1969.

U.S. v. Charles Maher, et al., 5 IBLA 209,79 .D. 109 (1972)

Charles Mlaher & L. Franklin Mader v. Rogers C. B. Morton, Secretary of
the Interior, Civil No. 1-72-153, D. Idaho. Dismissed without prejudice, April
3,1973.

U.S. v. Mary A. Mattey, 67 I.D. 63 (1960)

U.S. v. Edison R. Nogueira, et at., Civil No. 65-220-PH, C.D. Cal. Judgment
for defendant, November 16, 1966; rev'd. & remanded, 403 F. 2d 16 (1968);
no petition.

U.S. v. Frank & Wanita.Mellwuazo, 76 I.D. 160 (1969)
Frank & Wanita Meltuzzo v. Rogers C. B. Morton, Civil No. CIV 73-308

PIX CAM, D. Ariz. Judgment for defendant, June 19, 1974; rev'd. & re-
manded for further proceedings, January 14, 1976 (opinion).

U.S. v. Frank & Wanita Helluzzo, et al., 76 I.D. 181 (1969), Recon-
sideration, 1 IBLA 37,77 I.D. 172 (1970)

WJM Mining & Development Co., et al. v. Rogers C. B. M1ortont, Civil No.
70-679, D. Ariz. Judgment for defendant, December 8, 1971; dismissed, Feb-
ruary 4, 1974.

U.S. v. Mineral Ventures, Ltd., 80 I.D. 792 (1973)

Mineral Ventures, Ltd. v. The Secretary of the Interior, Civil No. 74-201,
D. Ore. Judgment for defendant, July 10, 1975; notice of appeal filed Septem-
ber 5, 1975.

U.S. v. G. Patrick Morris, et al., 82 I.D. 146 (1975).

G. Patrisc Morris, Joan E. Roth, Elise L. Neeley, Lyle D. Roth, Vera ll.
Baltzor (formerly Vera M. Noble), Charlene S. d George R. Baltzor, Juanita
M. & Nellie Mae Morris, Milo & Peggy M. Axelsen, & Farm Development Corp.
v. U.S. & Rogers C. B. Morton, Secretary of the Interior, Civil No. 1-75-74,
D. Idaho,:Suit pending.

U.S. v. New Jersey Zinc Covpany, 74 I.D. 191 (1967)
The Neo Jersey Zinc Corp., a Del. Corp.: v. Stewart L. Udall, Civil No. 67-

C-404, D. Colo. Dismissed with prejudice, January 5, 1970.

U.S. v. Lloyd O'Callaghan, Sr., et al., 79 I.D. 689 (1972), U.S. v.
Lloyd O'Callaghan, Sr., Contest No. R-04845 (July 7,1975)

Lloyd O'Callaghan, Sr., Individually & as Executor of the Estate of Ross
O'Callaghan v. Rogers Morton, et al., Civil No. 73-129-S, S.D. Cal. Aff'd. in
part & remanded, May 14, 1974.
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U.S. v. J. R. Osborne, et al., 77 I.D. 83 (1970)
J. R. Osborne, Individually on behalf of R. R. Borders, et al. v. Rogers

C. B. Morton, et al., Civil No. 1564, D. Nev. Judgment for defendant, March 1,
1972; remanded to Dist. Ct. with directions to reassess Secretary's conclu-
sion, February 22, 1974; remanded to the Department with orders to re-
examine the issues, December 3, 1974.

U.S. v. E. V. Pressentin and Devisees of the H. S. Martin Estate, 71
I.D. 447 (1964)

E. V. Pressentin, Fred J. Martin, Admin. of H. A. Martin Estate v. Stewart

L. Udall Charles Stoddard,, Civil No. 1194-65. Judgment for defendant,
March 19, 1969; no appeal.

U.S. v. Ollie Mae Shearnn et al., 73 I.D. 386 (1966)
See Idaho Desert Land Entries-Indian Hill Group.

U.S. v. C. F. Snyder, et al., 72 I.D. 223 (1965)

Ruth Snyder, Adm'r[w] of the Estate of C. F. Snyder, Deceased, et al. v.
Stewart L. Udall, Civil No. 66-C-131, D. Colo. Judgment for plaintiff, 267 F.

Supp. 110 (1967) rev'd., 405 F. 2d 1179 (10th Cir. 1968) cert. den., 396 U.S.
819 (1969).

U.S. v. Southern Pacific Co., 77 I.D. 41 (1970)
Southern Pacific Co. et al. v. Rogers C. B. Morton, et al., Civil No. S-2155,

E.D. Cal. Judgment for defendant, November 20, 1974.

U.S. v. Clarence T. & Mary D. Stevens, 77 I.D. 97 (1970)

Clarence T. & Mary D. Stevens v. Walter J. Hickel, Civil No. 1-70-94, D.
Idaho. Judgment for defendant, June 4, 1971.

U.S. v. Elwer H. Swanson, 81 I.D. 14 (1974)

Bbiner H. Swanson v. Rogers C. B. Morton, Secretary of the Interior, Civil
No. 4-74-10, D. Idaho. Dismissed without prejudice, December 23, 1975
(opinion).

U.S. v. Alfred N. Verrue, 75 I.D. 300 (1968)
Alfred N. Verrue v. U.S. et al., Civil No. 6898 Phx., D. Aris. Rev'd. & re-

manded, December 29, 1970; aff'd., 457 F. 2d 1202 (9th Cir. 1971) ; no petition.

U.S. v. Vernon 0. & Ina C. White, 72 I.D. 552 (1965)

Vernon 0. White Ina C. White v. Stewart L. Udall, Civil No. 1-65-122,
D. Idaho. Judgment for defendant, January 6, 1967; aff'd., 404 F. 2d 334 (9th
Cir. 1968) ; no petition.

U.S. v. Frank W. Winegar, et al., 81 I.D. 370 (1974)
Shell Oil Co. D. A. Shale, Inc. v. Rogers C. B. Morton, Secretary of the

Interior, Civil No. 74-F-739, D. Colo. Suit pending.

U.S. v. Merle I. Zweifel, et al., 80 I.D. 323 (1973)

Merle I. Zweifel, et al. v. U.S., Civil No. C-5276, D. Colo. Dismissed without
prejudice, October 31, 1973.
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Kenneth Roberts, et al. v. Rogers C. B. Morton & The Interior Board of
Land Appeals, Civil No. C-5308, D. Colo. Dismissed with prejudice, January
23, 1975 (opinion)'; appeal docketed, March 17, 1975.

F. A. Va ughey, 63 I.D. 85 (1956)

E. A. Vaughey v. Fred A. Seaton, Civil No. 1744-56. Dismissed by stipula-
tion, April 18, 1957; no appeal.

Estate of Cecelia Sruith Vergote (Borger), Morris A. (K.) Charles
& Caroline J. Charles (Brendale), 5 IBIA 96; 83 I.D. 209 (1976)

Confederated Tribes & Bands of the Yadima Indian Nation v. Thomas
Kleppe, Secretary of the Interior & Phillip Brendale, Civil No. C-76-199,
E.D. Wash. Suit pending.

Estate of Florence Bluesky Vessell (Unallotted Lac Coute Oreilles
Chippewa.of Wisconsin), 1 IBIA 312,79 I.D. 615 (1972)

Constanbe Jean Hollen Eskra v. Rogers C. B. Morton, et al., Civil No.
72-C-428, D. Wis. Dismissed, 380 F. Supp. 205 (1974); rev'd., September 29,
1975; no petition.

Burt A. Wackerli, et al., 73 I.D. 280 (1966)

Burt & Iueva G. Wackerli, et al. v. Stewart L. Udall et al., Civil No.
1-66-92, D. Idaho. Amended complaint filed March 17, 1971. Judgmeit for
plaintiff, February 28, 1975.

Estate of Mil'wardWallace Ward, 82I.D. 341 (1975)

Alfred Ward, Irene. Ward Wise, d- Elizabeth Collins v. ent Frizzel,
Acting Secretary of the Interior, et al., Civil No. C75-175, D. Wyo. Dis-
missed, January 1, 1976.

Weardco Construction Corp., 64 I.D. 376 (1957)
Weardco Construction Corp. v. U.S., Civil No. 278-59-PI, S.D. Cal. Judg-

ment for plaintiff, October 26, 1959; satisfaction of judgment entered
February 9, 1960.

Estate of Mary Ursula Rock Wellknown, 1 IBIA 83, 78 I.D. 179
(1971)

William T. Shaw, Jr., et al. v. Rogers C. B. Morton, et al., Civil No. 974,
D. Mont. Dismissed, July 6, 1973 (opinion) ; no appeal.

Estate of Hienstennie (Maggie) Thiz Abbott, 2 IBIA 53, 80 I.D. 617
(1973), 4 IBIA 79 (1975)

Doris Whiz Burkybile v. Avis Smith, Sr., as Guardian Ad Litein for
Zelma, Vernon, Kenneth, Mona Joseph Smith, Minors, et al., Civil No.
C-75-190, E.D. Wash. Suit pending.

Frank Winegar, Shell Oil Co. & D. A. Shale Inc., 74 ID. 161 (1967)
Shell Oil Co., et al. v. Udail, et al., Civil No. 67-C-321, D. Coo. Judgment

for plaintiff, September 18, 1967; no appeal.
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Appeal of Wisenakl, Inc., 1 ANCAB 157; 83 I.D. 496 (1976)
Wisenak, Inc., an Alaska Corp. v. Thomas S. Kleppe, Individually as

Secretary of the Interior & the U.S., Civil No. F76-38 Civ., D. Alas. Suit
pending.

Estate of Woolk-Kah-Nah, Conanche Allottee No. 1927 65 I.D. 436
(1958)

Thomas J. Huff, Adm. with will annexed of the Estate of Wook-Kah-
Nah, Deceased, Comanche Enrolled Restricted Indian No. 1927 v. Jane
Asenap, Wilfred Tabbytite, J. R. Graves, Eanainer of Inheritance, Bureau
of Indian Affairs, Dept. of the Interior d Earl R. Wiseman,. District Dir.
of Iternal Revenue, Civil No. 8281, W.D. Okla. Dismissed as to the Ex-
aminer of Inheritance; plaintiff dismissed suit without prejudice as to the
other defendants.

Thomas J. Huff, Adm. with will annexed of the Estate of Wook-Kah-Nah
v. Stewart L. Udall, Civil No. 2595-60. Judgment for defendant, June 5,
1962; remanded, 312 F. 2d 358 (1962).

Zeiglerq Coal Co., 81 I.D. 729 (1974)
International Union of United Mine Workers of America v. Stanley K.

Hathaway, Secretary of the Interior, No. 75-1003, United States Court of
Appeals, D.C. Cir. Rev'd., April 13, 1976; rehearing denied, May 6, 1976;
no petition.

Zeigler Coal Co., 82 I.D. 36 (1975)
Zeigler. Coal Co. v. Kent Frizzell, Acting Secretary of the Interior, No.

75-1139, United States Court of Appeals, D.C. Cir. Judgment for defendant,
April 20, 1976.
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Call v. Swain (3 L.D. 46); overruled,
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ruled so far as in conflict, 52 L.D.
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Fish, Mary (10 L.D. 606); modified, 13
L.D. 511.

Fisher v. Heirs of Rule (42 L.D. 62,
64) ; vacated, 43 L.D. 217.

Fitch v. Sioux City and Pacific R.R.
Co. (216 L. and R. 184); overruled,
17 L.D. 43.

Eleming v. Bowe (13 L.D. 78); over-
ruled, 23 L.D. 175.

Florida Mesa Ditch 'Co. (14 L.D. 265);
overruled, 27 L.D. 421.

Florida Railway and Navigation Co. v.
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ruled, 5 L.D. 158.
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Gohrman v. Ford (8 C.L.O. 6); over-
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Goldstein v. Juneau Townsite (23 L.D.
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Gowdy et al. v. Kismet Gold Mining
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236) ; modified, 19 L.D. 534.

Gustafson, Olof (45 L.D. 456); modi-
fied, 46 L.D. 442.

Gwyn, James R. (A-26806) December
17, 1953, unreported; distingfiished,
66 I.D. 275.

Hagood, L. N., et a., 65 I.D. 405
(1958); overruled, Beard Gil Com-
pany, 1 IBLA 42, 77 I.D. 166 (1970).

Halvorson, Halvor K. (39 L.D. 456)
'overruled, 41 L.D. 505.

Hansbrough, Henry C. (5 L.D. 155);
overruled, 29 L.D. 59.

Hardee, D. C. (7 L.D. 1); overruled so
far as in conflict, 29 L.D. 698.

Hardee v. United 'States (S L.D. 391;
16 L.D. 499); overruled so far as in
conflict, 29 L.D. 698.

Hardin, James A. (10 L.D. 313); re-
voked, 14 L.D. 233.

Harris, James G. (28 L.D. 90); over-
ruled, 39 L.D. 93.

Harrison, Luther (4 L.D4 179); over-
ruled, 17 L.D. 216.

Harrison, W. R. (19 L.D. 299); over-
ruled, 33 L.D. 539.

Hart v. Cox (42 LD. 592); vacated,
260 U.S. 427 (See 49 L.D. 413).

Hastings and Dakota Ry. Co. v. Chris-
tenson et a. (22 L.D. 257); over-
ruled, 28 L.D. 572.

Hausman, Peter A. C. (7 LD. 352)
modified, 48 L.D. 629.

Hayden v. Jamison (24 LD. 403); va-
cated. 26 L.D. 373-

256-908-78-6
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Haynes v. Smith (50 L.D. 208) ; over
ruled so far as in confliet, 54 I.D. 15

Heilman v. Syverson (15 L.D. 184)
overruled, 23 L.D. 119.

Heinzman et al. v. Letroadec's Heirs e
at. (28 L.D. 497); overruled, 38 L.P
253.

Heirs of Davis (40 L.D. 573) over
ruled, 46 L.D. 110.

Heirs of Mulnix, Philip (33 L.D. 331)
- overruled, 43 L.D. 532.
*Heirs of Stevenson v. Cunningham

(32 L.D. 650); overruled so far as ir
conflict, 41 L.D. 119 (See 43 L.D
196).

Heirs of Talkington v. Hempfiing (2
L.D. 46); overruled, 14 L.D. 200..

Heirs of Vradenberg et a. v. Orr et al.
(25 L.D. 232) ; overraled, 38 L.D. 253.

Helmer, Inkerman (34 L.D. 341); mod-
ified, 42 L.D. 472.

Helphrey v. Coil (49 L.D. 624); over-
ruled, Dennis v. Jean (A-20899), July
24, 1937, unreported.

Henderson, John W. (40 L.D. 518);
vacated, 43 L.D. 106 (See 44 L.D. 112
'and 49 L.D. 484).

Hennig, Nellie J. (38 L.D. 443, 445);
recalled and vacated, 39 L.D. 211.

Hensel, Ohmer V. (45 L.D. 557); dis-
tinguished, 66 I.D. 275.

Herman v. Chase et at. (37 L.D. 590)
overruled, 43 L.D. 246.

Herrick, Wallace H. (24 L.D. 23);
overruled, 25 L.D. 113.

Hess, Hoy, Assignee (46 L.D. 421);
overruled, 51 L.D. 287.

Hickey, M. A. et at. (3 L.D. 83); modi-
fied, 5 L.D. 256.

Hildreth, Henry (45 L.D. 464); va-
cated, 46 L.'D. 17.

Hindman, Ada I. (42 L.D. 327); va-
casted in part, 43 L.D. 191.

Hoglund, Svan (42 L.D. 405); vacated,
43 L.D. 538.

Holbeck, Halvor F., A-30376 (Decem-
ber 2, 1965) ; overruled, 79 I.D. 416
(1972). 

Holden, Thomas A; (16 L.D. 493).
overruled, 29 L.P. 166.

Holland, G. W. (6 L.D. 20); overruled,
6 L.D. 639; 12 L.D. 436.

Holland, William C. (M-27696) ; de-
cided April 26, 1934; overruled in
part, 55 I.D. 221.

Hollensteiner, Walter (38 L.D. 319)
overruled, 47 L.D; 260.

Holman v. Central Montana Mines Co.
(34 L.D. 568) ; overruled so far as in
conflict, 47 L.D. 590.

Hon v. Martinas (41 L.D. 119); modi-
fied, 43 L.D. 197.

Hooper, Henry (6 L.D. 624); modified,
19 L.D. 86, 284.

Howard v. Northern Pacific R.R. Co.
(23 L.D. 6) ; overruled, 28 L.D. 126.

Howard, Thomlas (3 L.Di 409) (See 39
L.D. 162, 225).

Howell, John H. (24 L.D. 35); over-
ruled, 28 L.D. 204.

Howell L. 0. (39 L.D. 92) (See 39 L.D.
411).

Hoy, Assignee of Hess (46 L.D. 421)
overruled,.51 L.D. 287.

*Hughes v. Greathead (43 L.D. 497);
overruled, 49 L.D. 413 (See 260 U.S.
427).

Hull et at. v. Ingle (24 L.D. 214) ; over-
ruled, 30 L.D. 258.

Huls, Clara (9 L.D. 401); modified, 21
L.D. 377.

Humble Oil & Refining Co. (64 I.D. 5);
distinguished, 65 I.D. 316.

Hunter, Charles H. (60 I.D. 395) ; dis-
tinguished, 63 I.D. 65.

lurley, Bertha- C. (TA-66 . (Ir.)),
March 21, 1952, unreported; over-
ruled, 62 I.D. 12.

lyde, F. A. (27 L.D. 472) ; vacated, 28
L.D. 284.

lyde, F. A. et al. (40 L.D. 284); over-
ruled, 43 L.D. 381.

*Hyde et al v. Warren et al (14 L.D.
576; 15 L.D. 415) (See 19 LD. 64).

*Ingram, John D. (37 L.D. 475) (See
43 L.D. 544).

nunan v. Northern Pacific R.R. Co. (24
L.D. 318); overruled, 28 L.D. 95.

Instructions (32 L.D. 604) ; overruled
so far as in conflict, 50 L.D. 628; 53
I.D. 365; Lillian M. Peterson et al.
(A-20411j, August 5, 1937, unre-
ported (See 59 I.D. 282. 286)
,, , 
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Instructions (51 L.D. 51); overruled so
far as conflict, 54 I.D. 36.

Interstate Oil Corp. and Frank 0. Chit-
tenden (50 L.D. 262 ); overruled so
far as in conflict, 53 I.D. 228.

Iowa Railroad Land Co. (23 L.D. 79);
24 L.D. 125); vacated, 29 L.D. 79.

Jacks v. Belard et al. (29 L.D. 369);
vacated, 30 L.D. 345.:

Jackson Oil Co. v. Southern Pacific Ry.
Co. (40 L.D. 528); overruled, 42 L.D.
317.

Johnson v. South Dakota (17. L.D.
411); overruled so far as in conflict,
41 L.D. 22.

Jones, James A. (3- L.D. 176); over-
* ruled, 8 L.D. 448.
Jones v. Kennett (6. L.D. 688); over-

ruled, 14 LID. 429.

Kackmann, Peter (1 L.D. 86); over-
ruled, 16 L.D. 464.

Kanawha Oil and Gas Co., Assignee
(50 L.D 639); overruled so far as in
conflict, 54 I.D. 371.

Keating Gold Mining Company, Mon-
tana Power Company, Transferee,
52 L.D. 671 (1929), overruled in
part, Arizona Public Service Com-
pany, 5 IBLA 137, 79 I.D. 67 (1972).

Kemp, Frank A. (47 L.D. 560); over-
ruled so far as in conflict, 60 I.D.
417, 419.

Kemper v. St. Paul and Pacific R.R.
Co. (2 C.L.L. 805) ; overruled, 18 L.D.
101.

Kilner, Harold E. et al. (A-21845);
February 1, 1939, unreported; over-
ruled so far as in eoniiiet, 59 I.D. 258,
260.

King v. Eastern Oregon Land Co. (23
LiD; 579) ;modifled, 30 L.-D. 19.

Kinney, E. C. (44 L.D. 580); overruled
I so far as in conflict, 53 I.D. 228.
Kinsinger v. Peck (11 L.D. 202) (See

39 L.D. 162, 225).
Kiser v. Keech (7 L.D. 25) ; overruled,

23 L.D. 119.,
Knight, Albert B. et al. (30 L.D. 227);

overruled, 31 L.D. 64.
Knight v. Heirs of Knight (39 L.D.

362, 491) ; 40 L.D. 461; overruled, 43
L.D. 242.

Kniskern v. Hastings and Dakota R.R.
Co. (6 C.L.O. 50); overruled, 1 L.D.
362.

Kol-berg, Peter F. (37 L.D. 453), over-
ruled, 43 L.D. 181.

Krighaum, James T. (12 L.D. 617);
overruled, 26 L.D. 448.

*Krushnic, Emil L. (52 L.D. 282, 295);
vacated, 53 I.D. 42, 45 (See 280 U.S.
306).

Lackawanna Placer Claim (36 L.D.
36); overruled, 37 L.D. 715. 

La Follette, Harvey M. (26 L.D. 453);
overuled so far as in conflict, 59 ID.
416, 422.

Lamb v. Ullery (10 L.D. 528); over-
ruled, 32 L.D. 331.

Largent, Edward B. et al. (13 L.D.
397),; overruled so far as in conflict,
42 L.D. 321.

Larson, Syvert (40 L.D. 69); over-
ruled, 43 t.D. 242.

Lasselle v. Missouli, Kansas and Texas
Ry. Co. (3 C.L.O. 10); overruled, 14
LID. 278.

Las Vegas Grant (13 L.D. 646'; 15 L.D.
58) ; revoked, 27 L.D. 683.

Laughlin, Allen (31 L.D. 256); over-
ruled, 41 L.D. 361.

Laughlin v. Maxtin (18 L.D. 112);
modified, 21 L.D. 40.

Law v. State of Utah (29 L.D. 623);
overruled, 47 L.D. 359.

Layne and Bowler Export Corp.,
IBCA-245 (Jan. 18, 1961), 68 I.D; 33,
overruled in so far as it conflicts with
Schweigert, Inc. v. United States,
Court of Claims, No. 26-66 (Dec. 15.
1967), and Galland-Henning Manu
facturing Company, IBCA-534-12-65,
(Ma-. 29,' 1968).

Lemmons, Lalwson H. (19 L.D. 37);
overruled, 26 L.D. 398.

Leonaid, Sataib (1 L.D. 41); overruled,
16 L.D. 464.

Lindberg, Anna C. (LD. 95); modi-
fied, 4 L.D. 299.

Lindermann v. Walt (6 L.D. 689); over-
ruled, 13 L.D. 459.

*Linhart v. Santa Fe Pacific R.B. Co.
(36 L.D. 41); overruled, 41 L.D. 284
(See 43 L.D. 536).
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Liss, Merwin B., Cumberland & Alle-
gheny Gas Company, 67 I.D. 385
(1980), is overruled, 80 I.D. 395
(1973 ).

Little Pet Lode (4 L.D. 17); overruled,
25 L.D. 550.

Lock Lode (6 L.D: 105) overruled so
far as in conflict, 26 L.D. 123.

Lockwood, Francis A. (20 L.D. 361)
modified, 21 L.D. 200.

Ionnergran a. Shockley (33 L.D. 238);
overruled so far as in conflict, 34 L.D.
314; 36 L.D. 199.

Louisiana, State of (8 L.D. 126) ; modi-
fied, 9 L.D. 157.

Louisiana, State of (24 L.D. 231); va-
cated, 26 L.D. 5.

Louisiana, 'State of (47 L.D. 366); over-
ruled so far as in conflict, 51 L.D. 2S1.

Louisiana, State of (48 L.D. 201) ; over-
ruled so far as in canfiet, 51 L.D. 291.

Lucy 'B. Hissey Lode (5 L.D. 93);
overruled, 25 L.D. 495.

Luse, Jeanette L. et al. (61 I.D. 103);
distinguished by Richfield Oil Cbrp.,
71 I.D. 243 (1964).

'Luton, James W. (34 L.D. 468) ; over-
ruled so far as in conflict, 35 L.D.
102:

Lyman, Mary 0. (24 L.D. 493); over-
ruled' so far as in conflict, 43 L.D.
221.

Lynehj Patrick (7 Li.D. 33) ; overruled
so far as in conflict, 13 L.D. 713.

Madigan, Thomas (8 L.D. 188); over-
ruled, 27 L.D. 448.

Maginnis, Charles P. (31 L.D. 222);
bverruled, 35 L.D, 399.

Maginnis, John S. (32 L.D. 14); modi-
* fied (42 L.D. 472).

Maher, John M. (34 L.B. 342); modi-
fiedr42 L.D. 472.

_Mahoney, Timothy (41 L.D. 129); over-
* ruled, 42. L.D. 313.
Mvakela, Charles (46 L.D. 509); ex-
tended, 49 L.D. 244.

Jvakemtson v. Snider's Heirs (22 L.D.
511)'; overruled, 32 L.D. 650.

Malone Land and Water Co. (41 L.D.
138) overruled in part, 43 L.D. 110.

Maney, John J. (35 L.D. 250); modi-
fled, 48 L.D. 153.

Maple, Frank (37 L.D. 107); overruled
43 L.D. 181.

Martin . Patrick (41 L.D. 284); over-
ruled, 43 L.D. 536;

Mason v. Cromwell (24 L.D. 248); va-
cated, 26 L.D. 369.

Masten, E. C. (22 L.D. 337); overruled,
25 .D. 111.

Mather et a. v. Hackley's Heirs (15
L.D. 487); vacated, 1 L.D. 48.

Maughan, George W. (1 L.D. 25) ; over-
ruled, 7 L.D. 94.

Maxwell and Sangre de Cristo Land
Grants (46 L.D. 301); modified, 48
L.D. 88.

AteBride v. Secretary of the Interior

(8 CL.O. 10); modified, 52 L.D. 3.
McCalla v. Acker (29 L.D. 203) ; va-

cated, 30 L.D. 277.
MeCord, W. E. (23 L.D. 137); over-

ruled to extent of any possible incon-
sistency, 56 I.D. 73.

MoCornick, Williams '8. (41 L.D. 661,
666); vacated, 43 L.D. 429.

*McCraney v. Heirs of Hayes (33 L.D.
21); overruled so far as in conflict,
41 L.D. 119 (See 43 L.D. 196).

McDonald, Roy. (34 L.D. 21); over-
ruled, 37 L.D. 285.

*McfDonogh School Fund (1 L.D.
378); overruled, 30 L.D. 616 (See
35 h.D. 899).

McFadden e al. . Mountain View Min-
ing and Milling Co. (26 L.D. 530);
vacated, 27 L.D). 358.

McGee, Edward D. (1T L.D. 285); over-
ruled, 29 L.D. 166.

MeGraun, Owen (5 L.D. 10); overruled,
24 L.D. 502.

McGregor, Carl (37 L.D. 693); over-
ruled, 38 LiD. 148.

MclHarry, . Stewart (9 LI. 44);
cTiticized and distinguished, 56 D.

MceKernan v. Bailey (16 L.D. 368)
overruled, 17 L.D. 494. -

*t ICKittrickOI Co. v. Southern Pacific
R.R. Co. (37 L.D. 243); overruled
so far as in conflict, 40 L.D. 528 (See
42 L.D. 317).
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Meliken, Herbert et al. (10 L.D. 9T);
11 L.D. 96); distinguished, 58 I.D.
257, 260.

MeNanara et a. v. 'State of California
(17 L.D. 296) ; overruled, 22 L.D. 666.

McPeek v. Sullivan et al. (25 L.D. 281);
overruled, 36 L.D. 26.

4'Mee v. Hughart et al. (23 L.D. 455);
vacated, 28 L.D. 209. In effect rein-
stated, 44 L.D. 414, 487, 46 L.D. 434;
48 L.D. 195, 46, 348; 49 L.D. 660.

Meeboer v. Heirs of Schut (5 L.D.
335) ; overruled so far as in conflict,
41 L.D. 119 (See 43 L.D. 196).

Mercer v. Buford Townsite (35 L.D.
119) ; overruled, 35 L.D. 649.

Meyer v. Brown (15 L.D. 307) (See 39
.L,. 162, 225).

Meyer, Peter (6 L.D. 639); modified, 12
L.D. 436.

Midland ilfields Co. (50 L.D. 620)
;bverruled so far as in conflict, 54 I.D.
371.

Mikesell, Henry D., A-24112 (Mar. 11,
;1946); rehearing. de)9ed (June 20,
1946), overruled to extent inconsist-
ent, 70 I.D. 149 (1963).

Miller, D. (60 ID. 161); overruled in
part, 62 I.D. 210.

Miller, Duncan, A-29760 (Sept. 18,
1963), overruled, 79 I.D. 416 (1972).

Miller, Duncan, A-30742 (Deceanber 2,
'1966), overruled, 79 I.D. 416 (1972).

Mille'r, Duncan, A-30722 (April 14,
1967), overruled, 79 I.D. 46 (1972).

Miller, Edwin J. (35 L.D. 411); over-
ruled, 43 L.D. 181. 

Miller v. Sebastian (19 L.D. 288) ; over-
ruled, 26 L.D. 448.

Milner and North Side R.R. Co. (36
L.D. 488) ; overruled, 40 L.D. 187.

Milton t a. v,. Lamb (22 LD. 339);-
overruled, 25 L.D. 550.

Milwaukee, Lake Shore and Western
fy. Co. (12 L.D. 79); overruled, 29
L.D. 112.

Miner v. Mariott et al. (2 LD. 709);
mlodified, 28 L.D. 224.

Minnesota and Ontario Bridge Com-
pany (30 L.ID. 77); no longer fol-
lowed, 50 L.D. 359.

*Mitchell v. Brown (3 L.D. 65) ; over-
ruled, 41 L.D. 396 (See 43 L.D. 520).

Monitor Lode (18 L.D. 358); overruled,
25 L.D. 495.

Monster Lode (35 L.D. 493); overruled
so far as in conflict, '55 I.D. 348.

Moore, Charles H. (16 L.D. 204); over-
ruled, 27 L.D. 482.

Morgan v. Craig (10 C.L.O. 234); over-
ruled, 5 L.D. 303.

Morgan, Henry S. et a. (65 I.ID. 369);
overruled to extent inconsistent, 71
I.D. 22 (1964).

Morgan v. Rowland (37 L.D. 90) ; over-
ruled, 37 L.D. 618.

Moritz v. Hinz (36 L.D. 450); vacated,
37 L.D. 382.

Morrison, Chlarles S. (36 L.D. 126);
inodified, 36 L.D. 319.

Morrow et a. v. State of Oregon et al.
(32 L.D. 54); modified, 33 L.D. 101.

Moses, Zelmer R. (36 L.D. 473); over-
ruled, 44 L.D. 570.

Mountain 'Chief Nos. 8 and 9 Lode
Claims (36 L.D. 100) ; overruled in
part, 36 L.D. 551.

Mountain Fuel Supply Company, A-
31053 (December 19, 1969), overruled,
79 I.D. 416 (1972).

Mt. Whitney Military Reservation (40
L.D. 315) (See 43 L.D. 33).

Muller, Ernest (46 L.D. 243); over-
ruled, 48 L.D. 163.

Muller, Esberne K. (39'L.D. 72); modi-
fied, 39 L.D. 360.

Mulnix, Philip, Heirs of (33 L.1D. 331);
overruled, 43 L.D. 532.

Munsey, Glenn, Earnest Scott and Ar-
nold Scott v. Smitty Baker Coal Com-
pany, Inc., 1 IBMA 144, 162 (Aug. 8,
1972), 9 I.D. 501, 509, distinguished,
80 I.D. 251 (1973).

Myll, Clifton O., 71 I.D. 458 (1964) ; as
supplemented, 71 I.D. 486 (1964), va-
ated, 72 I.D. 536 (1965).

National Livestock Company and Zack
Cox, I.G.D. 55 (1938), is overruled,
United States v. Maher, Charles et
a., 5 IBLA 209, 79 I.D. 109 (1972).

Naughton, Harold J., 3 IBLA 237, 78
I.D. 300 (1971) ; Scheite, Helena M.,
14 IBLA 305 (Feb. 1, 1974) is dis-
tinguished by Kristeen J. Burke, Joe
N. Melovedoff, Victor Melovedoff, 20
IBLA 162 (May 5, 1975).
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Nebraska, State of (18 L.D. 124) ; over-
ruled, 28,L.D. 358.

Nebraska; IState of v. Dorrington (2
C.L.L. 647); overruled, 26 L.D. 123.

Neilsen v. Central Pacific R.R. Co. et al.
(26 L.D. 252) ; modified, 30 L.D. 216.

Newbanks . Thompson (22 L.D. 490);
overruled, 29 L.D. 108.

Newlon, Robert C. (41 L.D. 421) ; over-
ruled so far as in conflict, 43 L.D.
864..

New Mexico, State of (46 LD. 217)
overruled, 48 L.D. 98.

New Mexico, State of (49 L.D. 314);
overruled, 54 I.D. 159.

Newton; Walter (22 L.D. 322) ; modi-
fied, 25 L.D. 188.

New York Lode and Mill Site (5 L.D.
513); overruled, 27 L.D. 373.

*Nickel, John R. (9 L.D. 388); over-
ruled, 41 L.D. 129 (See 42 L.D. 313).

Northern Pacific, R.R. Co. (20 L.D.
191); modified, 22 L.D. 234; overruled
so far as in conflict, 29 L.D. 550.

*Nolthern Pacific R.R. Co. (21 L.D. 412,
23 L.D. 204; 25 L.D. 501); overruled,
53 ID. 242 (See 26 L.D. 265; 33 L.D.
426; 44 L.D. 218; 117 U.S. 435).

Northern Pacific R.R. Co. v. Bowman
(7 L.D. 238) ; modified, 18 LD. 224.

Northern Pacific. R.R. Co. v. Burns (6
L.D. 21); overruled, 20 L.D. 191.

Northern Pacific R.R. Co. v. Loomis
(21 L.D. 395); overruled, 27 L.D. 464.

Northern Pacific R.R. Co. v. Marshall
et ai. (17 LD. 545); overruled, 28
L.D. 174.

Northern Pacific R.R. Co. v. Miller (7
L.D. 100) ; overruled so far as in con-
flict; 16. L.D. 229.

Northern Pacific R.R. Co. v. Sherwood
(28 L.D. 126) ; overruled so far as in
conflict, 29 L.D. 550.

Northern Pacific R.R. Co. v. Symons
-(22 L.D. 686); overruled, 2 L.D. 95.

Northern Pacific R.R. Co. v. Urquhart
(8 L.D. 365) ; overruled, 28 L.D. 126.

Northern Pacific .R. Co. ,v. Walters
et c. (13 L.D. 230) ; overruled so far
as in conflict, 49 L.D. 391. -

Northern Pacific R.R. Co. v. Yantis (8
LID. 58); overruled, 12 L.D. 127.',

*Northern Pacific Ry. Co. (48 LD.
573) ; overruled so far as in conflict,
51 L.D. 196 (See 52 L.D. 58).

Nnez, Roman C. and Serapio (56 I.D.
363) ; overruled so far as in conflict,
57 I.D. 213.

Nyman v. St. Paul, Minneapolis, and
Manitoba Ry. Co. (5 L.D. 396); over-
ruled, 6 L.D. 750.

O'Donnell, Thomas J. (28 L.D. 214);
overruled, 35 L.D. 411.

Olson v. Traver et a. (26 L.D. 350,
628) ; overruled so far as in conflict,
29 L.D. 480; 30 L.D. 382.

Opinion A.A.G. (35 L.D. 277); vacated,
36 L.D. 342.

Opinion of Acting Solicitor, June 6,
1941; overruled so far as inconsistent,
60 I.D. 333.

*Opinion of Acting Solicitor, July 30,
1942; overruled so far as in conflict,
58 I.D. 331 (See 59 I.D. 346, 350).

Opinion of Associate Solicitor, Oct. 22,
1947 (M-34999); distinguished, 68
I.D. 433 (1961).

Opinion of Associate Solicitor, M-36463,
64 I.D. 351 (1957); overruled, 74 I.D.
165 (1967).

Opinion of Associate Solicitor, M-36512
' (July 29, 1958); overruled to extent

inconsistent, 70 I.D. 159.
Opinion of Chief Counsel, July 1, 1914

(43 L.D. 339); explained, 68 I.D. 372
'(1961).

Opinion of Secretary, 75 I.D. 147
(1968) ; vacated,'76 I.D. 69 (1969).

Opinion of Solicitor, October 31, 1917
(D-40462) ; overruled so far as incon-
sistent, 58 I.D. 85, 92, 96.

Opinion of Solicitor, February 7, 1919
* (D-44083); overruled, November 4,

1921 (M-6'397) ('See 58'I.D. 158, 160).
Opinion of Solicitor, August 8, 1933-

(1-27499); overruled so far as in
conflict, 54 I.D. 402.

Opinioi of Solicitor, June 15, 1934 (54
I.D. 517); overruled in part, Febru-
ary 11, 1957 (M-36410.).

Opinion of Solicitor, Oct. 25, 1934, 55
I.D.. 14, overruled so far as incon-
sistent, 77.I.D.,49 (1970). ;
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Opinion of Solicitor, May 8, 1940 (57
I.D. 124) ; overruled in part, 58 I.D.
562, 567.

Opinion of Solicitor, August 31, 1943
(MN-33183); distinguished, 58 I.D.

72(, 729.
Opinion of Solicitor, May 2, 1944 (58

I.D. 680); distinguished, 64 LID. 141.
Opinion of Solicitor, Oct. 22, 1947 (M-

34999); distinguished, 68 I.D. 433
(1961). :

Opinion of Solicitor, March 28, 1949
(M-35093) ; overruled in part, 64 I.D.

70.
Opinion of Solicitor, 60 I.D. 436 (1950)

will not be followed to the extent that
it conflicts with these views, 72 I.D.
92 (1965).

Opinion of Solicitor, M-36051 (Decem-
ber 7, 1950), modified; Solicitor's
Opinion, M-36863, 79 I.D. 513 (1972).

Opinion of Solicitor, Jan. 19, 1956 (M-
36378) ; overruled to extent inconsist-
ent, 64 I.D. 57.

Opinion of Solicitor, June 4, 1957 (M-
36443) ; overruled in part, 65 I.D. 316.

Opinion of Solicitor, July 9, 1957 (M-
86442) ; withdrawn and superseded,
65 LID. 386, 388.

Opinion of Solicitor, Oct. 30, 1957, 64
I.D. 393 (M-36429); no longer fol-
lowed, 67 I.D. 366 (1960).

Opinion of Solicitor, 64 I.D. 351 (1957)
overruled, M-36706, 74 I.D. 165
(1967).

Opinion of Solicitor, 64 .D. 435 (1957)
will not not be followed: to the extent
that it conflicts with these views M-
36456 (Supp.) (Feb. 18, 1969), 76
I.D. 14 (1969).

Opinion of Solicitor, July 29, 1958 (14-
36512) overruled to extent iconsist-
*nt, 70.D.159 (1968).

Opinion of Solicitor, Oct. 27, 1958 (M-
36531) ; overruled, 69 I.D. 110 (1962).

Opinion of Solicitor, July 20, 1959 (M-
.36531, Supp.); overruled, 69 I.D. 110
(1962).

Opinion of -Solicitor, 68 I.D. 433 (1061)
distinguished and limited, 72 I.D. 245
(1965).

Opinion of Solicitor, M-36767 (Nov. 1,
1967) (supplementing, M486599), 69
I.D. 195 (19G2).

Opinion of Solicitor, M-36735 (Jan. 31,
1968), is reversed and withdrawn, Re-
location of Flathead Irrigation Proj-
ect's Kerr Substation and Switchyard,
M-36735 (Supp.), 83 I.D. 346 (1976).

Opinions of Solicitor, September 15,
1914, and February 2, 1915; over-
ruled, September 9, 1919 (D-43035,
May aramony) (See 58 I.D. 149,
154-156).

Oregon and California R.R. Co. v. Puck-
ett (39 L.D. 169); modified, 53 I.D.
264.

Oregon Central Military Wagon Road
Co. 'a. Hart (17 L.D. 480) ; overruled,
18 L.D. 543.

Owens et al. v. State of California (22
L.D. 369); overruled, 38 L.D. 253.

Pace v. arstarphen et al, (50 L.D.
369); distinguished, 61 I.D. 459.

Pacific Slope Lode (12 L.D. 686) ; over-
ruled so far as in conflict, 25 L.D. 518.

Page, Ralph, 8 IBLA 435 (Dec. 22,
1972), explained; Sam Rosetti, 15
IBLA 288, 81 I.D. 251 (1974).

Papina v. Alderson ( B.L.P. 91);
modified, 5 LID. 256.

Patterson, harles E. (3 L.D. 260);
modified, 6 L.D. 284, 624.

Paul Jarvis, Inc., Appeal of (64 I.D.
285) ; distinguished, 64 I.14. 388.

Paul Jones Lode (28 L.D. 120) ; modi-
fied, 31 L.14. 359.

Paul va. Wiseman (21 L.D. 12); over-
ruled, 27 L.D. 522.

Pecos Irrigation and Improvement Co.
(15 L.D. 470); overruled, 18 L.D. 168,
268.

Pennock, Belle L. (42 L.D. 315); va-
cated, 43 L.D. 66.

Perry 'v. Central Pacific R.R. Cao. (39
L.D. 5); overruled so far as in con-
flict, 47 L.D. 304.

Phebus, Clayton (48 L.D. 128); over-
ruled so far as in conflict, 50 L.D.
281; overruled to extent inconsistent,
70 I.D. 159.

Phelps, W. L. (8 C.L.O. 139); overruled,
2 L.D. 854.

Phillips, Alonso (2 L.D. 321); over-
ruled, 15 L.D. 424.

Phillips 'a. Breazeale's Heirs (19 L.D.
573) ; overruled; 39 LID. 93.

IiXVII
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Phillips, Cecil H., A-30851 (November
16, 1967), overruled, 79 I.D. 416
.(1972).

Phillips, Vance W., 14 IBLA 79 (Dec.
11, 1973) is modified by Vance W.
Phillips and Aelisa A. Burnham, 19
IBLA 211 (Mar. 21, 1975).

Pieper, Agnes C. (35 L.D. 45,9) ; over-
ruled, 43 L.D. 374.

Pierce, Lewis W. (18 L.D. 328); va-
cated, 53 I.D. 447; overruled so far as
in conflict, 59 I.D. 416, 442.

Pietkiewicz et al. v. Richmond (29 L.D.
195); overruled, 37 L.D. 145

Pike's Peak Lode (10 L.D. 200); over-
ruled in part, 20 L.D. 204.

Pike's Peak Lode (14 .D. 47); over-
ruled, 20 L.D. 204.

Popple, James (12 L.D. 433); overruled,
.13 L.D. 588.

Powell, D. . (6 L.D, 302); modified,
15 L.D. 477.

Prange, Christ . and William C.
Braaseh (48 L.D. 488) ; overruled so
far as in conflict, 60 I.D. 417, 419.

Premo, George (9 L.D. 70) (See 39 I.D.
162, 225).

Prescott, Henrietta P. (46 L.D. 486)
overruled, 51 L.D. 287.

Pringle, Wesley (13 L.D. 519) ; over-
ruled, 29 L.D. 599.

Provensal, Victor H. (30 L.D. 616);
overruled, 35 L.D. 399.

Prue, Widow of Emanuel (6 L.D. 436);
vacated, 33 L.D. 409.

Pugh, F. M. et al. (14 L.D. 274); in
effect vacated, 232 U.S. 452.

Puyallup Allotment (20 L.D. 157) ; mod-
ified, 29 L.D. 628.

Ramsey, George L., Heirs of Edwin C.
Philbrick (A-16060), August 6, 1931,
unreported; recalled and vacated, 58
I.D. 272, 275, 290.

Rancho.Alisal (1 L.fl. 173) ; overruled,
5 L.D. 320.

Ranger Fuel Corporation, 2 IMA 163
(JuLv 17,1973), 80I.D. 708; Set aside
by Memorandum Opinion and Order
Upon Reconsideration in Ranger Fuel
Corporation, 2 IBMA 186 (September
5,1973), 80 I.D. 604.

Rankin, James D. et al. (7 L.D. 411);
overrn1Pl.35 T11 - 2.

Rankin, John M. (20 .D. 272); re-
versed, 21 L.D. 404.

Rayburn, Ethel Cowgill, A-28866 (Sept.
6, 1962) is modified by T. T. Cowgill,
et al., 19 IBLA 274 (Apr. 7, 1975).

Rebel Lode (12 L.D. 683) ; overruled, 20
* L.D. 204; 48 L.D. 523.
*Reed v. Buffington (7 L.D. 154); over-

ruled, 8 L.D. 110 (See 9 L.D. 360).
Regione v. Rosseler (40 L.D. 93); va-

cated, 40 L.D. 420.
Reid, Bettie H., Lucille H. Pipkin (61
* I.1. 1); overruled, 61 I.D. 355.
Reliable Coal Corp., 1 IBMA 50, 78 I.D.

199 (1971), distinguished, Zeigler
Coal Corporation, 1 IBMA 71, 78 I.D.
362 (1971).

Relocation of Flathead Irrigation Proj-
ect's Kerr Substation and Switch-
yard, M-36735 (Jan. 31, 1968); is re-
versed and withdrawn, M-36735
(Supp.), 83 I.D. 346 (1976).

Rialto No. 2 Placer Mining Claim (34
L.D. 44); overruled, 37 L.D. 250.

Rico Town Site (1 L.D. 556) ; modified,
5 L.D. 256.

Rio Verde Canal Co. (26 L.D. 381);
vacated, 27 L.D. 421.

Roberts v. Oregon Central Military
Road Co. (19 L.D. 591) ; overruled,
31 L.D. 174.

Robinson, Stella G. (12 L.D. 443) ; over-
ruled, 13 L.D. 1.

Rogers v. Atlantic & Pacific R.R. Co.
(6 L.D. 565'); overruled so far as in
conflict, 8 L.D. 165.

Rogers, Fred B. (47 L.D. 325) ; vacated,
53 I.D. 649.

Rogers, Horace B. (10 L.D. 29); over-
ruled, 14 L.D. 321.

*Rogers v. Lukens (6 L.D. 111); over-
ruled, 8 L.D. 110 (See 9 L.D. 360).

Romero v. Widow of Knopx (48 L.D.
32) ; overruled so far as in conflict,
49 L.D. 244.

Roth, Gottlieb (50 L.D. 196) ; modified,
50 L.D. 197.

Rough Rider and Other Lode Claims
(41 L.D. 242, 255); vacated, 42 L.D.
584.

St. Clair, Frank (52 L.D. 597); modi-
fied. 53 I.D. 194.Ad i, . us , -
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*St. Paul, Minneapolis and Manitoba
Ry. Co. (8 L.D. 255); modified, 13
L.D. 354 (Seae 32 L.D. 21).

St. Paul, Minneapolis and Manitoba Ry.
Co. v. Fogelberg (29 L.D. 291) ; va-
cated, 30 L.D. 191.

St. Paul, Minneapolis and Manitoba Ry.
Co. v. Hagen (20 LD. 249); over-
ruled, 25 L.D. 86.

Salsberry, Carroll (17 L.D. 170); over-
ruled, 39 L.D. 93.

Sangre de Cristo and Maxwell Land
Grants (46 L.D. 301) ; modified, 48
L.D. 88.

Santa Fe Pacific R.R. Co. v. Peterson
(39 L.D. 442) ; overruled, 41 L.Di. 383.

Satisfaction Extension Mill Site (14
L.D. 173) (See 32 LD. 128).

*Sayles, Eenry P. (2 L.D. 88); modified,
6 L.D. 797 (See 37 L.D. 330).

Schweite, Helena M., 14 IBLA 305 (Feb.
1, 1974); Naughton, Harold J., 3
IBLA 237, 78 LD. 300 (1971) is dis-
tinguished by Kristeen J. Burke, Joe
N. Melovedoff, Victor Melovedoff, 20
IBLA 162 (May 5, 1975).

Schweitzer v. flilliard et al. (19 L.D.
294); overruled so far as in conflict,
26 L.D. 639.

Serrano v. Southern Pacific R.R. Co.
(6 C.L.O. 93); overruled, 1 L.D. 380.

Serry, John 3. (27 L.D. 330) ; overruled
so far as in conflict, 59 LD. 416, 422.

Shale Oil Company (See 55 I.D. 2S7).
Shanley v. Moran (1 L.D. 162); over-

ruled, 15 L.D. 424.
Shillander, H. E., A-30279 (January 26,

1965), overruled, 79 I.D. 416 (1972).
Shineberger, Joseph (8 L.D. 231); over-

ruled, 9 L.D. 202.
Silver Queen Lode (16 L.D. 186); over-

ruled, 57 ID. 63.
Simpson, Lawrence W. (35 L.D. 399,

609) ; modified, 36 L.D. 205.
Sipehen v. Ross (1 L.D. 634) ; modified,

4 L.D. 152.
Smead v. Southern Pacific R.R. Cb. (21

L.D. 432) ; vacated, 29 L.D. 135.
Snook, Noah A. et at. (41 L.D. 428);

overruled so far as in conflict, 43 L.D.
364.

-Sorli v. Berg (40 L.D. 259) ; overruled,
42 L.D. 557.

South Dakota Mining Co. v. McDonald,
30 L.D. 357 (1900), distinguished, 28
-IBLA 187, 83 I.D. 609 (1976).

Southern Pacific R.R. Co. (15 L.D.
460) ; reversed, 18 L.D. 275.

Southern Pacific R.R. Co. (28 L.D.
281) ; recalled, 32 L.D. 51.

Southern Pacific R.R. Co. (33 L.D. 89);
recalled, 33 L.D. 528.

Southern Pacific R.R. Co. v. Bruns (31
L.D. 272); vacated, 37 L.D. 243.

South Star Lode (17 L.D. 280); over-
ruled, 20 L.D. 204; 48 L.D. 523.

Spaulding v. Northern Pacific R.R. Co.
(21 LD. 57); overruled, 31 L.D. 151.

Spencer, James (6 L.D. 217) ; modified,
6 L.D. 772; L.D. 467.

Sprulli, Leila May (50 L.D. 549) ; over-
ruled, 52 LD. 339.

Standard Oil Company of California
et a., 76 I.D. 271 (1969), no longer
followed, 5 IBLA 26, 79 I.D. 23
(1972).

Standard Oil Company of California v.
Morton, 450 P. 2d 493 (9th Cir. 1971);
79 I.D. 23 (1972).

Standard Shales Products Co. (52 L.D.
522); overruled so far as in conflict,
53 I.D. 42.

Star Gold Mining Co. (47 L.D. 38) ; dis-
tinguished by U.S. v. Alaska Empire
Gold Mining Co., 71 I.D. 273 (1964).

State of California (14 L.D. 253); va-
cated, 23 .D. 230.

State of California (15 L.D. 10) ; over-
ruled, 23 L.D. 423.

State of California (19 L.D. 585); va-
cated, 28 L.D. 57.

State of California (22 L.D. 428) ; over-
ruled, 32 L.D. 34.

State of California (32 L.D. 34G) ; va-
cated, 50 L.D. 628 (See 37 L.D. 499
and 46 L.D. 396).

State of California (44 L.D. 11) ; over-
ruled, 48 L.D. 98.

State of California (44 L.D. 468),; over-
ruled, 48 L.D. 98.

State of California v. Moecettini (19
L.D. 859); overruled, 31 L.D. 335.

State of California v. Pierce 3 C.L.O.
118); modified, 2 L.D. 854.

State of California v. Smith (5 LD.
543) ; overruled so far as in conflict,
1iLT, aTm 4.* v v
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State of Colorado (-L.D. 490); over-
ruled, 9 L.D. 408.

State of Florida (17 L.D. 355); re-
versed 19 L.D. 76:

State of florida (47 L.D. 92, 93); over-
ruled so far as in conflict, 51 L.D. 291.

State of Louisiana (8 L.D. 126) ; modi-
fied, 9 L.1}. 157.

State of Louisiana (24 L.D. 231); va-
cated, 26 Li.. 5.

State of Louisiana (47 L.D. 366) ; over-
ruled so far as in conflict, 51 LUD. 291.

State of Louisiana (48 L.D. 2-01) ; over-
-ruled so far as in conflict, 51 L.I). 291.

State of Nebraska (18 L.D. 124); over-
ruled, 28 L.D. 358.

State of Nebraska v, Dorrington (2
C.L.t. 467) ; overruled so far as in
conflict, 26 L.D. 123. 

State of New Mexico (46 L.D. 217);
overruled, 48 L.D 98.

State of New Mexico (49 t.D. 314)
overruled, 54 I.D. 159.

State of Utah (45 L.D. 551); overruled,
48 LD. 9.

*Stevenson, Heirs of v. Cunningham (32
L.D. 650) ; overruled so far as in con-
flict, 41 L.D. 119 (See 43 L.D. 196).

Stewart et 4Z. '. Rees et al. (21 L.L.
446) ; overruled so far as in eonflict;
29 LU. 401.

Stirling, Lillie E. (39 L.D. 846); over-
ruled, 46 L.D. 110.

Stockley, Thomas J. (44 t.D. 178, 180);
vacated, 260 11.S. 532 (See 49 L.D. 460,
461, 492).

Strain, A. G. (40 IL.D. 108); overruled
so far as. in coaflict, 51 L.D. 51.

Streit, Arnold (T-476 (Ir.)), Aug. 26,
.1962, unreported; overruled, 62 I.D.

12.
Stricker, Lizzie (15 L.D. 74) ; overruled

so far as in cfiict, 18 L.D. 283.
Stump, Alfred M. et a. (39 L.D. 437)

vacated, 42 L.D. 566.
Suinner v. Roberts (23 L.D. 201) ; over-

ruled so far as in conflict, 41 LtD. 173.
Superior Oil Company, A-28897, (Sep-

tember 12, 1962) and William Waos-
- -tenberg, A-26450 (September. 5,

1952), distinguished in- dictum; 6-
IBLA. 318, 79 I.D. 49 (1972).

Sweeney v. Northern Pacific R.R. Co.
(20 L.D. 3914); overruled,.28 L.D. 174.

rSweet, DiA P.- (2 OLO 1S); over-
ruled 41 L.P. 129 (See 42 ZI.D. 318).

Sweeten v. Stevenson (2 B.LP. 42);
overruled so far as in conflict, 3 L.D.
248.

Taft v. Chapin (14 LiD. 93); over-
ruled, 17 L.D. 414.

Taggart, William M. (41 L.D. 282);
overruled, 47 LI. 370.

Talkington's Heirs v. Hfempfling (2 L.D.
46); overruled, 14 L.D. 200.

Tate,-.Sarah J. (10 ID. 469); over-
ruled, 21 L.D. 211.

Taylor, Josephine et al. (A-21994),
June.27, 1939, unreported; overruled
so far as in conflict, 59 I.D. 258, 260.

Taylor v. Yates et al. ( L.D. 279) re-
versed, 10 L.D. 242.

*Teller, John C. (26 L.D. 484); over-
ruled, 36 L.D. 36 (See S7 L.. 71.5).

Thorstenson, Even (45 L.D. 9) ; over-
ruled so far as in conflict, 47 L.D. 258.

Tieck v. MeNreil (48 L.D. 158); modi-
fied, 49 LiD. 260.

Toles v. Northern Pacific Ry. O. et a.
(39 LiD. 371); overruled so far as in

: conflict, 45 L.D. 93. 
Tonkins, H. H. (41 .D. 516); over-

ruled,-51 L.D. 27.
Traganza, Mertle 0. (40 .D. 300) ; ov-

erruled, 42 L.D. 612.
Traugh v.: Ernst (2 L.D. 212); over-

ruled, 3 L.D. 9.
Tripp v. Dumphy (28 L.D. 14); modi-

fied, 40 L.D. 128.
Tripp v. Stewart (7 O.L.O. 819) ; modi-

fied, 6 L.D. 795.
Tucker v. Florida Ry. & Nav. Co. (19

L.D. 414) ; overruled, 25 L.D. 233.
Tlpper v: Schwarz (2 .D. 623); over-

ruled, 6 L. 624.
Turner v. Cartwright (17 LD. 414);

modified, 21 L.D. 40.
Turner v. Lang (1 C.L.O. 51) ; modified,

5. L.D. 256.
Tiler, Charles (26 L.D. 699) ; overruled,

35 L.D 411.

Ulin 'a. Cblby (24 L.D. 311); overruled,
35 L.1) 549.

-
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Union Pific R.R. Co., (33 L.D. 89);
recalled, 33 L.D. 528.

United States v. Barngrover (On Re-
hearing), 57 I.D. 533 (1942), over-
ruled in part by United States v. Rob-

'inson, Theresa B., 21 IBLA 363, 82
I.D. 414 (1975)

United States v. Bush (13 L.D. 529);
overruled, 18 L.D. 441.

United States v. Central Pacific Ry. Go.
(52 L.D. 81); modified, 52 L.D 235.

United States v. Dana (18 L.D. 161);
modified, 28 L.D. 45.

United States v. Kosanke Sand Corpo-
ration, 3 IBLA 189, 78 ID. 285
(1971), set aside and case remanded,
12 IBLA 282, 80 I.D. 538 (1973).

United States v. MeClarty, Kenneth 71
I.D. 331 (1964), vacated and case re-
manded, 76 I.D. 193 (1969).

United States v. Melluzzo, Frank and
Wanita, et al., A-31042, 76 I.D. 181
(1969); reconsideration, 1 IBLA 37,
77 I.D. 172 (1970)

United States v. Mounat, M. W. et al
(60 I.D. 473); modified, 61 I.D. 289.

United States v. O'Leary, Keith V., at
al. (63 I.D. 341); distinguished, 64
I.D. 210, 369.

Utah, State of (45 L.D. 551) ; overruled,
48 L.D. 98.

Veach, Heir of Natter (46 L.D. 496);
overruled so far as in conflict, 49
L.D. 416 (See 49 L.D. 492 for adher-
ence in part).

Vine, James (14 L.D. 527) ; modified, 14
L.D. 622.

Virginia-Colorado Development orp.
(53 I.D. 666) ; overruled so far as in
conflict, 55 I.D. 289.

Vradenburg's Heirs et a. v. Orr t al.
(25 L.D. 323) ; overruled, 38 L.D. 253.

Wagoner v. Hanson (50 L.D. 355) ; over-
ruled, 56 I.D. 325, 328.

Wahe, John (41 L.D. 127) ; modified, 41
L.D. 637.

Walker v. Prosser (17 L.D. 85) ; re-
versed, IS L.D. 425.

Walker v. Southern Pacific R.R. Co.
(24 L.D. 172) overruled, 28 L.D. 174.

Wallis, loyd A. (65 I.D. 369); over-
ruled to the extent that it is incon-
sistentj 71 I.D. 22.

Walters, David (15 L.D. 136) ; revoked,
24 L.D. 58.

Warren v. Northern Pacific R.R. Cb.
(22 L.D. 568) ; overruled so far as in
conflict, 49 LD. 391.

Wasnmnd'v. Northern Pacific R.R. Co.
(23 L.D.'445); vacated, 29 L.D. 224.

Wass v. Milward (5 LD. 349); no
longer followed (See 44 L.U. 72 and
unreported case of Ebersold v. Dick-
son, September 25, 1918, D-36502).

Wasserman, Jacob N., A-30275 (Sep-
tember 22, 1964), overruled, 79 I.D.
416 (1972).

Waterhouse, William W. (9 L.D. 131);
overruled, 1S L.D. 586.

Watson, Thomas E. (4 L.D. 169); re-
called, 6 L.D. 71.

Weathers, Allen B., Frank N. Hartley
(A-25128), May 27, 1949, unreported;
overruled in part, 62 ID. 62.

Weaver, Francis D. (53 I.D. 179); over-
ruled so far as in conflict, 55 I.D. 290.

Weber, Peter (7 L.D. 476); overruled,
9 L.D. 150.

Weisenborn, Ernest (42 L.D 533)
overruled, 43 L.D. 395.

Werden v. Schlecht (20 L.D. 523) ; over-
ruled so far as in conflict, 24 L.D. 45.

Western Pacific Ry. Co. (40 L.D. 411;
41 L.D. 599); overruled, 43 L.D. 410.

Wheaton v. Wallace (24 L.D. 100);
modified, 34 L.D. 383.

White, Anderson (Probate 13570-35);
overruled, 58 I.D. 149,157.

White, Sarah V. (40 L.D. 630); over-
ruled in part, 46 L.D. 56.

Whitten et al. v. Read (49 L.D. 253,
260; 50 L.D. 10) ; vacated, 53 I.D. 447.

Wickstrom. v. Calkins (20 L.D. 459);
modified, 21 L.D. 553; overruled, 22
L.D. 392.

Widow of Emanuel Prue (6 LD. 436);
vacated, 33 L.D. 409.

Wiley, George P. (36 L.D. 305) ; modi-
fied so far as in conflict, 36 L.D. 417.

*Wilkerson, Jasper N. (41 L.D. 138);
overruled, 50 L.D. 614 (See 42 L.D.
313).

XCI,
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Wilkins, Benjamin . (2 L.D. 129);
modified, 6 L.D. 797.

Williamette Valley and Cascade Moun-
tain Wagon Road Co. v. Bruner (22
L.D. 654) ; vacated, 26 L.D. 357.

Williams, John B., Richard and Ger-
trude Lamb (61 I.D. 31) ; overruled
so far as in conflict, 61 I.D. 185.

Willingbeck, Christian P. (3 L.D. 383);
modified, 5 L.D. 409.

Willis, Cornelius et al. (47 L.D. 135)
overruled, 49 L.D. 461.

Willis, Bliza (22 L.D. 426); overruled,
26 L.D. 436.

Wilson v. Heirs of Smith (37 L.D. 519)
overruled so far as in conflict, 41 L.D.
119 (See 43 L.D. 196).

Winchester Land and Cattle Company,
65 I.D. 148 (1958), and D. W. Davis,
A-29889 (March 25, 1964), no longer
followed in part, 80 ID. 698 (1973).

Witbeck v. Hardeman 50 L.D. 413);
overruled so far as in conflict, 51 L.D.
36.

Wright et al. v. Smith (44 L.D. 226);
in effect overruled so far as in con-
flict, 49 L.D. 374.

Zeigler, Coal Company, 4 IBMA 139,
82 ID. 221, 1974-1975 OSHD par.
19,638 (1975) ; overruled in part, Ala-
bama By-Products Corporation (on
Reconsideration), 7 IBMA 85, 83 I.D.
574 (1976).

Zimmerman v. Brunson (39 L.D. 310);
overruled, 52 L.D. 714.

NOTa-The abbreviations used in this title refer to the following publications: "B.L.P."
to Brainard's Legal Precedents in Land and Mining Cases, vols. 1 and 2; "C.L.L." to Copp's
Public Land Laws edition of 1875, 1 volume; edition of 1882, 2 volumes; edition of 1890, 2
volumes: 'P.L.O." to Copp's Land Owner, vols. 1-18; "L. and R." to records of the former
Division of Lands and Railroads; "L.D." to the Land Decisions of the Department of
the Interior, vols. 1-52; "ID." to Decisions of the Department of the Interior, beginning
with vol. 53.-DIToR.
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* § 11(b)(3) (85 Stat. 700) 485, 491
*§ 12(a)(1) (85 Stat. 701)-. 454,

455, 458, 459, 461, 462, 463,
464, 465, 466, 473, 476, 477,

* 478, 480, 481, 482, 484, 486,
500, 501, 503, 507, 619, 620,
621, 634, 643, 644, 666, 687,
688.

§ 12(a)(2) (85 Stat. 701)>_ 456,
459, 485, 495, 500, 506

* § 12(b) (85 Stat. 701) - 465,
478, 482, 483, 484, 666

§ 12 (e) (85 Stat. 702) __ 456,
459, 666

§ 13 (85 Stat. 702) - 485, 500
§ 13(b) (85 Stat. 702)--_. 493, 503
§ 14(a) (85 Stat. 702) __ 449, 478
§ 14(b) (85 Stat. 703) - 461
§ 14(c) (85 Stat. 703) - 623,

654,657, 658, 663
§ 14(c) (2) (85 Stat. 703) 487, 663
§ 14(c)(3) (85 Stat. 703)---- 623,

630, 653, 654, 655, 656
§§ 14(c) (4), 14(c) (5) (85

Stat. 703) - 663
§ 14(g) (85 Stat. 704)- ___ 622,

628, 65.1, 652, 653, 657, 658,
663, 664

§ 14(h) (85 Stat. 704)- _ _ 496,
498, 499

§ 14(h) (2) (85 Stat. 704) 498, 499
§ 14(h) (5) (85 Stat. 704-

705) 449, 450, 451, 452, 453
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Alaska Native Claims Settlement

Act-Continued
§ 16 (85 Stat. 705) -- _ 483
§ 16(b) (85 Stat. 706) _ 465, 666
§ 17(c) (85 Stat. 708) - 496,

498, 499
§ 22(b) (85 Stat. 714) - 622,

628, 650, 651, 652, 657, 658,
659, 664

§ 22(h) (2) (85 Stat. 714) 481,
483, 484

§ 22(l) (85 Stat. 7153 -_ 485,
486, 487, 489, 490, 491, 493,

-495
§ 25 (85 Stat. 715)_ 465, 485, 490

Alaska Native Claims Settlement
Act, as amended, Jan. 2, 1976,
89 Stat. 1145 - 454,

455, 461, 463, 476, 477, 481, 484,
496, 500, 501, 619, 623, 626, 662,
686

§ 12(a) (89 Stat. 1150)- 687
Alaska Statehood Act, July 7,

1958, 72 Stat. 339 -- __ 462,
466, 468, 473, 474, 475, 503, 623,
632, 640, 660, 685

§§ 6 (a), (b) (72 Stat. 340) 631
§ 6(g) 72 Stat. 341 -- _-- 465,

477, 480, 482, 687
July 7, 1958, 72 Stat. 343 _ 468

§ 4 (72 Stat. 339) --_-__ 626,
632, 660, 687

§ 6(a) (72 Stat. 340) ___ 463,
474, 487, 685

§ 6(b) (72 Stat. 340)- _= _ 463,
474, 623, 626, 661

§ 6(g) (72 Stat. 341) as
amended, Oct. 8, 1963,
(77 Stat. 223) - _ 462,

464, 465, 467, 477, 480, 482,
624, 626, 628, 629, 631, 643,
648, 649, 651, 652, 653, 657,
659, 661, 662, 664

§ 6(k) (72 Stat. 343) __ 463, 473, 474
Annual Public Works Appropria-

tion Act of 1976, Dec. 26, 1975,
89 Stat. 1035 --------------- 680

Antiquities Act, June 8, 1906,
34 Stat. 225 -__ 668,

669, 671, 674, 678
§§ 1, 3 and 4 - ___ 669, 674

page

Appropriation's Act, Mar. 3, 1909
(35 Stat. 781, 795)

§ 22 --------------- 346, 348, 349
Archaeological and Historical

Data Conservation Act,
May 24, 1974, 88 Stat 174__ 670, 672

Bonneville Project Act, Aug. 20,
1937 (50 Stat. 731)__ 589, 598

§ 2 (50 Stat. 732), as
amended, § 2(b) _-- ___ 602

§ 2(f) -___----_-_597, 598, 602
§§ 3, 4 (50 Stat. 733) -_-__ 589
§ 5 (50 Stat 734) --_____ 589
§§ 6, 7, 8 (50 Stat. 735)- __ 589
§ 9 (50 Stat. 736) - __ 589'
§§ 10,. 11, 12, 13 (50 Stat.

736) -- ___ 589
Mar. 6, 1940 (54 Stat. 47) --- 589, 595

Color of Title Act, Dec. 22, 1928,
45 Stat. 1069___ 17, 23, 24, 618, 619

Desert Land Act, Mar. 3, 1877
(19 Stat. 377) -_-_-__ ____ 281, 283

Federal Columbia River Trans-
mission System Act, Oct. 18,
1974, 88 Stat. 1376-- 595, 598, 601

§§ 2, 3, 4 -----------------_ 595'
§§ 5, 6, 7, 8, 9 (88 Stat.

1377)… ____--__--______- 595-
§ 9----___--------------_ 596
§ 10 (88 Stat. 1378) -- 595;
§ ------------------- 595, 596,
§ 11(b) -------- -- 596
§§ 12, 13 (88 Stat. 1380)_- 595

Federal Coal Mine Health and
Safety Act of 1969, Dec. 30,
1969, 83 Stat. 742_---------- 28,.

37, 40, 78, 515, 690, 691
§ 3 (83 Stat. 743) _ 108, 410, 692
§ 3 (d) (83 Stat. 744) __ - 413, 414
§ 3(h) (83 Stat. 744) __ 411, 417
§ 3(j) (83 Stat. 744) - ___ 296.
§ 31 (83 Stat. 744) -_-_ 110,

111, 112, 113, 226.
§ 4 (83 Stat. 744) -_411, 416, 418
§ 101 (83 Stat. 745) …_ 111,

431, 437, 692, 697, 701
§ 103 (83 Stat. 749) …___ 73
§ 103(f) (83 Stat. 750) - 28,.

29, 30, 31, 265
§ 103(g) -__--____-_____ 244-
§ 104(a) (83 Stat. 750) _ 37,

112, 114, 204, 264, 267, 294,_
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Federal Coal Mine Health and

Safety Act-Continued
§ 104(a)-Continued

295, 296, 342, 351, 409, 412,
415, 553, 692

§-104(b) (83 Stat. 751) - 92,
94, 236, 237, 238, 239-242, 244,
329, 335, 336, 338, 340, 403,
412, 415, 584, 585, 586, 587,
690, 691, 692, 707

§ 104(c) (83 Stat. 751) …___ 28,
29, 30, 31, 577

§ 104(c) (1) _ _-- 233,
234, 235, 261, 263, 574, 575,
576, 577, 578, 579

§ 104(c)(2) - _ _ _ 29,
232, 233, 234, 235, 260, 261,
262, 263, 264, 401

§ 104(g)------------------ 240
§ 104(i) (83 Stat. 752)- _ 429,

436, 440, 441, 695, 701
§ 105(a) (83 Stat. 753) _ 131,

176, 178, 238, 239, 240, 242,
244, 337, 584, 691

§ 105(b) - _ 335, 336, 339
§ 106 (83 Stat. 754) -61
§ 108 (83 Stat. 756) ___ 61
§ 109(a)(1) (83 Stat. 756)_ 61,

76, 88, 89, 92, 220, 221, 239,
242, 245, 246, 258, 335, 336,
339, 351, 399, 425, 426, 526,
527, 552, 553, 554, 580, 583,
695, 696

§ 109(a)(3) (83 Stat. 757)-_ 88,
429, 440

§ 109(a)(4) (83 Stat. 757)__3 438,
439, 440, 441, 701

§ 110(a) (83 Stat. 758) --- 28,
29, 30, 31, 87, 411, 692

§ 110(b)(1) (83 Stat. 758)__ 59,
63, 64, 70, 72, 74, 412, 710, 711,
716, 717

§ 110(b) (1) (A) (83 Stat.
758) - 59, 62, 71, 74, 710

§ 110(b)(2) (83 Stat. 759)_. 61,
69, 71, 711

§ 201(a) (83 Stat. 760) ___ 430,
437, 690, 697

§ 202 (83 Stat. 760) … ___ 430,
435, 443, 692, 697, 698, 701, 702

:§ 202(b) (1) -- 430, 435, 696, 697

Page

Federal Coal. Mine Health and
Safety Act-Continued

§ 202(e) (83 Stat. 762)…-_ __ 434,
436, 442, 697, 698

§ 202(f) (83 Stat. 762) 431, 442
§-203 (83 Stat. 763) ------- 430,

692, 693, 697
§ 203(b) (2) (83 Stat. 764)_ 693,

694
§ 203(b)(3) (83 Stat. 764) _ 690,

691, 692, 693, 694
§-204 (83 Stat. 764) - 430,

692, 697
§ 205 (83 Stat. 765) _…_ 430,

692, 697
§ 206 (83 Stat. 765) 430,

692, 697
§ 301(a) (83 Stat. 765) _111, 112
§ 301(c) (83 Stat. 765)…____ 108,

109, 110, 111, 113, 114, 115,
116, 117, 175, 176, 177, 178,
179, 225, 226, 325, 326, 406,
407, 408, 419

§ 301(d) (83 Stat. 766)=___ 110,
111, 115, 116, 117, 176

§ 302 (83 Stat. 766) - 108,
109, 112, 115, 118, 177

§ 302(a) (83 Stat. 766).__ 112,
115, 118, 552, 555

§§ 302(c), (d), and (e) (83
Stat. 767) - _-_-__ 112

§ 303(b) (83 Stat. 767)- __ 401
§ 303(o) (83 Stat. 772) - 226
§ 305(a) (83 Stat. 775).. 427, 553
§ 311 (83 Stat. 783) - 516
§ 311(e) (83 Stat. 784) …_ 516
§ 314(f) -_--__________325, 406
§ 317 (83 Stat. 787) … _-__- 111
§ 317(l) (83 Stat. 789) - 177
§ 318 (83 Stat. 791) - _ 431, 679
§ 318 (i) (83 Stat. 792) - 427,

428, 697
§ 318(k) (83 Stat. 792) - 430,

433, 434, 435, 436, 438, 439,
440, 441, 442, 695, 697, 698,
701, 702

§ 506(a) (83 Stat. 803) … 404
§ 507 (83 Stat. 803) - 115, 116
§ 508 (83 Stat. 803) -__-__ 87,

116, 226, 431, 437
§ 815(a) (83 Stat. 753) 37
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Page

Federal Coal Mine Health and
Safety Act of 1969, as amended,
May 19, 1972, 86 Stat. 150

I§ 5(7) (86 Stat. 155) - 692

Federal Metal and Nonmetallic
Mine Safety Act, Sept. 16,
1966 (80 Stat. 772)

§ 8 (80 Stat. 775) ---- 330
§ § 9, 9 (a) (80 Stat. 777) 330, 331
§ 10 (80 Stat. 778) - _ 330
§ 11 (80 Stat. 779) - 330, 33

Federal Power Act, June 10, 1920
(41 Stat. 1063)

§ 24 (41 Stat. 1075) - 349

Federal Property and Adininis-
trative Services Act of 1949, as
amended, June 30, 1949, 63
Stat. 377, 378 .- 476,

477, 479, 480, 481
Fish and Wildlife Coordination

Act, Mar. 10, 1934 (48 Stat.
401) - ___ 599, 600

§ 6 (48 Stat. 402)- _ __ 600
General Allotment Act, Feb. 8,

1887 (24 Stat. 388-390) --- 146, 147

General Indemnity Act,
Feb. 28, 1891 (26 Stat. 796)--- 367,

373, 374, 396, 397, 558, 559, 560
Feb. 28 (26 Stat. 797)>. 367, 373, 374

General Railroad Right-of-Way
Act, Mar. 3, 1875 (18 Stat.
482) --------- 196, 197, 376, 380, 388

§6 (18 Stat. 483)- 380
Historic Sites Act, Aug. 21, 1935,

49 Stat. 666 __ 668, 669, 671, 679
§ 2… _____ ______ _ 668, 669
§ 3 (49 Stat. 667) _- … 669:
§§ 4, 5, 6, 7 (49 Stat. 668)-_ 669

Indian Reorganization Act,
June 18, 1934 (48 Stat. 985)

§4 … --- _- 170, 171, 172, 173
Internal Revenue Code, Aug.,

16, 1954 (68A Stat. 207) - 251

,, 1 ., S.Page

Labor Management Relations
Act, June 23, 194:7, 61 Stat.
136 - 64, 73

§ 502 (61 Stat. 162) --------- 716
Mineral Leasing Act, Feb. 25,

.1920(41 Stat. 437)- _251, 613, 614
§ 17(c) (41 Stat. 443)- 33, 34
§ 31 (41 Stat. 450) - __-_ 106
§ 32 (41 Stat. 450) -_-_-__ 248

National Environmental Policy
Act, Jan. 1, 1970, 83 Stat.
852 -__519, 550, 600, 668, 672, 678

§ 101 ---------------_ 600
§ 102 (83 Stat. 853) _ 601, 668
§ 105 (83 Stat.854) _-_-601, 668

Occupational Health & Safety
Act, Dec. 29, 1970, 84 Stat.
1590 - ______ _-__ 43, 44, 418

§ 3 (84 Stat. 1591) ---- 418
§ 4 (84 Stat. 1592) _-__-44, 45, 418
§ 5(84 tat. 1593) ------ 418
§ 6 (84 Stat. 1593) ----- 45
§ 8 (84 Stat. 1598) ------ 418
§ 18 (84 Stat. 1608) ----- 45

Ohio Statehood Act, Apr. 30,
1802 (2 Stat. 175) __-____-373, 374

Organic Act, May 17, 1884 (23
Stat. 24, 26)

§8 - _----_620,626,632,660
Pacific Railroad Act, July 1,

1862 (12 Stat. 489), as amended,
July 2, 1864 (13 Stat. 356) - 2,

13, 364, 365, 372, 373, 377
Privacy Act of 1974, Dec. 31,

1974, 88 Stat. 1896- _ 507, 509, 512
88 Stat. 1905 -___ ______ 508
§ 7 (88 Stat. 1909) - 508,512
§ 7(a)(1) (88 Stat. 1909) 509
§ 7(2) (88 Stat. 1909) -__ 509
§ 7(2)(A) (88 Stat. 1909)_ _ 509
§ 7(2)(B) (88 Stat. 1909)-- 509
§ 7(b) (88 Stat. 1909)_ -- 507, 509

Protection and Enhancement of
the Cultural Environment,
Oct. 15, 1966, 80 Stat. 915--- 672

Railroad Right-of-way, Mar. 8,
1922 (42 Stat. 414) -_-__ 369

371, 388, 395
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Reservoir Salvage Act, June 27,

1960, 74 Stat. 220--____ _ _ _ 672
Right-of-Way Oil and Gas Leas-

ing Act, May 21, 1930 (46
Stat. 373) _---- =__--_-_-195,

196, 201, 384, 392
Stock-raising Homestead Act,

Dec. 29, 1916, 39 Stat, 862-- 676.
Surface Resources Act, July 23,

1955 (69 Stat. 367) …_ ___ 254,
609, 610, 614, 617

§ 3 (69 Stat. 368) - 610 614, 616
§§ 3-4----- 254

- § 5 (69 Stat. 369) - _ 254
§§ 6-7 (69 Stat. 372) -254

Taylor Grazing Act, June 28,
1934 (48 Stat. 1269-1270)

§§1-3 …-----186, 546, 547
§ 3 (48 Stat. 1270), as

amended, June 26, 1936
(49 Stat. 1976)- 188,

543, 545, 546, 547
§ 3 (b) _ …_-------543
§ 8 (48 Stat. 1272) - _ 547
§ 8(b) -__----_--______547, 548
§ 15 (48 Stat. 1275) - 270

* 'r0 Page

Teton Dam Disaster Assistance
Act, Sept. 7, 1976, 90 Stat.
1211 … _ _- ___-_- 680, 681

§2 - _----680, 682
§ 3---- -------- 680, 683

Transportation Act of 1940,
Sept. 18, 1940, 54 Stat. 954- 1,

10, 11, 13, 14
§ 321(b) - __ _ 2, 10, 11 14, 15

Treaty of Hell Gate, July 16,
1855 (12 Stat. 975) -- _--_ 34g

Water Resource Development
Act, Oct. 22, 1976, 90 Stat.
2917- -_--_--_-- _-- 590

Wilderness Act, Sept. 3, 1964
§ 3(a) (1) (78 Stat. 890) - 530
§ 4 (78 Stat. 893) - 35

Wyoming Statehood Act, July 10,
1890 (26 Stat. 222)

§ 4-- --- - 364,.
365, 374, 376, 388, 397, 399;

Yakima Act, Dec. 31, 1970 (84
Stat. 1874) - _ _ 209,

211, 216, 218

(B) REVISED STATUTES

'Page . Page

R.S. 2275_ * 367, 373, 396, 558, 560 2318 - 250, 613
2276 -___ -367, 373, 396, 558 2319- _ 251, 613
2288- ____ = _ ;393 2477 - 316, 320, 321, 322, 323

(C) UNITED STATES CODE

Title 5: Page

* § 551 et se - 310, 465, 566.
§552(a) -___ 508, 509, 512
§ 553 … … ____ 114, 115, 116
§ 553(e) - 114, 116
§ 554 … _ 61, 109, 110, 331
§ 555 ------------- 187
§ 556(d) ---------- 67
§ 557(b)- 190
§§ 701-706 - 116 567

Title 16:
§430 ------ ------ --- __- 678
§ 431 _-- ------- 668
§ 432 -- - -- - -- - -- - 669

Title 16-Continued rage
§§ 431-433 *_ 674
§ 431 et seq _…---- 671
§ 460y - __----- 255
§ 460y-7 -_---------_255
§ 461 - _--___--_ 668
§§ 461-467- 669
§ 461 et seq __-_-_- 671
§ 462------- 668, 671
§ 464 - __ 668
§ 469 - ___--____--___670, 672
§ 469a-l(a) ----------- _670
§ 469a-2(a) ---------- _670'
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(C) UNITED STATES CODE

Title 16-Continued Page
§ 470 -------------------- _67=
§ 473 ---- --------- 529, 53:
§ 661 ------- I-------------_ _ 60(
§ 662(d) - __------_--_ 59'
§ 666 __--- --- _- -_- -- 60(
§ 811 -__ ___-- ___59 E
§ 832 … _______ _ _ 591
§ 832a ---------- _59(
§ 832a(f) - 596, 59m
§ 832(b) _ __------ 60"
§§ 832-8321 _--__589, 595
§§ 838-838k -_---__-_-_-_595
§ 838g -__----__--_59(
§ 838i ___-- ____--_--_- 596
§ 838i(a) __------_ -_ - 596
§ 838i(b) -----------------… 596
§ 838i(c) _--____ --_ -_- 596
§ 1131- -__-- __--______531

Title 18:
§ 203 -_-------_-------- 134
§ 205 - - _ -- - 134
§ 207 -_----__--___--_134
§ 1001 -_----_--__535, 537, 541

Title 25:
§ 331 et seq …---------- 147
§ 348 ---------- - 146
§ 349 -_____--_____:-__146
§ 373- 307
§ 406 ___- __----_-_ 147
§ 464 ------------ 170, 171, 172
§ 607 --------- 209, 216,217,218
§ 611 ___-_-_---_-__-_ 252

Title 28:
§ 220 ----------- 413

Title 29:
§ 141 et seq - - - -_64
§ 143 - ____ 73, 716
§ 651 et seq--------------- 43 44
§ 653(b)(1) _-_-__---45
§ 653(b)(2) -__-_-____44,45
§ 655(a) _-- _-_-_- _ 45,46
§ 667 - _ ---- 45

Title 30:
§ 21 -_-----_----_--_-- 613
§ 21 et seq __-- _--- __-_- 250
§ 22 --------- _- 251, 613
§51 -------------- _- _ 254
§ 52 ---------- I_--------_-_254
§ 181 -_----__--__ --_ 614
§ 184(h) -_----_--_---- 248&
§ 188(b) ------------ I…107

e Title 30-Continued Page
188(c) ________ 106, 107, 108
§ 189 -___--_________--__248
§ 219(a) (1) ____-____-___- 580
§ 226 -_________ 535
§ 226(b) -------------- 542
:§ 226(c)- -_--____-_-__33, 542
§ 301 et seq -- ____ 80, 195, 384
§ 303 --_ 81, 196
§ 611 - _ 610, 14, 616
§§ 611-615 -___--____-_-_254
§ 727 -_--__________---- 330
§ 727(a) --------------- 330
§ 728 -__-- :----__--__ 330
§ 728(a) ------------------_ 330
§ 729(a) -_--____________ 330
§ 730- 330
§§ 801-960 -_--_________ 28,

37, 40, 78, 92, 204, 232, 264,
295, 351, 580

§ 801(j) --------- - - 294
§ 802 --------- __ 410, 411, 692
§ 802(a) --------- - - 692
§ 802(d) - ________ 413, 414
§ 802(h) - _--------_-_-_ 417
§ 802(1) -_______ 108, 110, 226
§ 803 - _____--_--_--_416
§ 803(b) -_--______ _ 401, 404
§ 811 - ____ 111, 431, 437, 698
§ 811(a) _____--_________- 414
§ 811(d) ------------------…177
§ 813(g) _-- __-- _----- 73
§ 814 __---- __--- __-37,

92, 114, 265, 294, 409, 692
§ 814(b) 112,

114, 237, 238, 335, 336, 412,
584, 690

§ 814(c) (1) …--- ___-____- 112,
114, 234, 235, 261, 263, 574,
575, 579

§ 814(c) (2) - __ 232, 260, 262
§ 814(g)_ ----- - 240
§ 814(i) ------- - 429
§ 815 -_________ 236, 238
§ 81 5(a) - _-- _--__ 37, 176, 178
§ 815(a) (1) -_-________ 240, 691
§ 815(b) _-____-242, 335, 336, 339
§ 816 -_____ _____-___-61
§ 818- ---------------_ 61
§ 819… ___--_________ - 61,

76, 88, 89, 92, 239, 242, 412,
426, 552, 696

§ 819(a) _--________-_-_- 221
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(C) UNITED STATES CODE.

Title 30-Continued 'Page
§ 819(a) (1) 245, 526, 583
§ 819(a) (3) -___ _ 429, 44(
§ 819(a) (4) ----- _ ------ 440; 701
§ 820 _-- __-- __--____---.-412
§ 820(a)-87
§ 820(b)- _-_-__-_-__ 693
§ 820(b) (1)--- 59, 72, 711, 716, 712
§ 820(b) (1) (A) --- ___ 59 62
§ 820(b) (2) -__-__59, 61, 69, 711

* 841 --__ 177, 437, 697
§ 841 (b) __ I---430
§ 842 - _____--_--_430, 437, 692
§ 842(a) _--_____-430, 431, 698
§ 842(b) - _ __-_---430
§ 842(b) (1) -__-_-_-_-_435, 696
§ 842(d) -_--_ ----- _ 431
§ 42 (e) ------ __-__-_ 434,435
§ 842(f) … __ _ _ 431, 437
§ 843 _ ----- - 692
§ 843 (b) (3) ----- - 690
§ 844 ---------------- 692
§ 845 - _--___-- _______- 692
§ 846 -------- - - 692
§ 861 (a) ------------- 111
§ 861(c) _--_--_-----_-_- 108,

109, 110, 111, 114, 175, 176,
177, 178, 406, 419

§ 861(d) --- 110, 115, 116, 176, 177
§ 862(a) -1 --------_ 08,

109, 112, 115, 118, 552
§ 863(o) -_----------___ 226
§ 864(a) -_:-- _------ 336
§ 865(a) (12) (c) … _426
§ 865(o) …------- 426
§ 871- -------------- 516
§ 877(1) _--__--__----_-_ 111
§ 877(l) -_----__--____-__- .177
§ 878 -_----_--_--_--____ 177
§ 878(i) -_-- _______--__ 427
§ 878(k) _ _ 425, 430, 431, 695, 696
§ 938 -_--___--____--___ 692
§ 955(a) ------------------ 404
§ 956 -__--_____--_--__115, 116
§ 957 …_ 87, 116, 226, 431, 437
§ 1133(d) (3) …-----_-- 35

Title 40:
§ 327 et seq - __-____ 43, 44, 46
§ 471 et seq ______ 476, 479, 480
§472(d) - _____ 476,479,480

Title 40-Continued Page
§ 472 (g) ------------------ 479
§ 484 - ____------____ 479

Title 42:
§ 2021 ---------------- 45
§ 3183 :------7 ----- __-589, 595
§ 4321 -------- 600

. § 4321 et seq -. ___ - 519
§ 4331 ___________ __ 600

. § 4331(b)(4) ____-_-_-_-_-- 672
§ 4332 - _______ 601, 668

. §4335 … ---------------- 601
Title 43:

§ § 1-18 -------- 504
§ 2-----------------529, 531

: § 174~ -------- - 393
§§ 270-1-270-3.-- 309, 312, 565
§ 282 - _----------_----_ 661

* § 300 -____----_--__-__25, 255
§ 315- - --------__186, 547
§ 315 et seq ____ ------- 524
§ 315a ------------------- _ 186
§ 315(b) -- _ ____183 543, 547
§ 315f - __---- _----___ 547
§ 315g -_------__________ 547
§ 315g(b) - ______-___-__ 547
§ 315m - __-- __--___--__ 270
§ 321- _____--_____254
§ 478. _ 524
§ 682 - __-_______ 650, 664
§ 718 et seq --- _____48, 50, 52, 53
§ 732 - _ 47, 48, 52
§§ 733-736 - __--_-_I_-__-_ 48
§ 736- - _-------- __- 52
§§ 751-774 - __-__485, 493, 503
§ 753- 494
§ 851 …__------ _--____-366,

395, 396, 397, 399, 560
§§ 851-852 - ___ 365, 371, 373
§ 852.- _-- 366, 395, 396, 397, 558
§ 870 - ____----_--_ 398
§§870-871 371
§ 871(a)- -_--___--__-__-_364,

365, 375, 386, 388, 395
§§ 894-899 __-- ____-_- 20
§ 897 - __---- _______--_ 17
§ 912 __ 369, 371, 388, 395, 398
§ 932 ___ …_-- __-316,

320, 321, 322, 323, 524
§ 934 - 196, 376, 380, 388, 389
§§ 934-939 -_-_-____ 388
§ 934 et seq- -_---_-___ 86
§ 936 - -------------------- 393
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Title 43-Continued Tage
§ 939- - --- __ 380, 388
§ 940 - ____ __ 369
§ 956 - __--__518, 519, 520, 524
§ 961- 332
§ 1068 - - 17, 23, 24, 618
§ 1165 -_____ _ __ 282; 293
§ 1181a ------ - 322
§ 1464 … _--___--__-__ _ 133 135
§ 1601 -- _501
§§ 1601-1624 - _ - 449,

452, 454, 455, 461, 463, 476,
477, 481, 482, 484, 485, 486,
496, 500, 501, 619, 623, 626,
686,

§ 1602 -_----_--___ 462,
464, 465, 466, 467, 476, 477,
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Appeal from, the rejedtion of an
application for, patent to public land
pursuant to the Transportation Act of
1940.

Reversed and remanded.

1. Railroad. Grant Landsg ,I

Legal title, although not record title, 'to;
granted lafids passes to a railroad under
a railroad land grant act upon the filing
of a map of definite locatioa of the rail-
road and such title is subject to divesti-
ture by adverse possession under state
laws prior to the' issuance of patet to the
granted lands.

2. Railroad Grant Lands

Where land within the primary limits of
a railroad land grant is excluded or re-
served by the teris of the gt'aiting act,
the adverse possession of one who assets
only that he has satisfied the statute of
limitations of a particular State will not
divest the United States of its title or in-
vest the adverse possessor with any inter-
est in the land.

3. Railroad Grant Lands

AThere land within the primary limits of
a railroad land grant is not excluded or

reserved by the terms of the granting act,
the statute operates to vest title in the
railroad at the time the railroad quali-
fies to receive it. It is a grant in praesenti,
regardless of whether the UnitedStates
has issued its patent or certificate.

4. Mineral Lands: Generally-Rail-
road Grant Lands

Lands knowfn to be mineral in character
(except for coal or iron) at the time of
definite location of a railroad are ex-
cluded from the grant of place lands to
the railroad even though the lands may
later lose their mineral character.

5: Mineral Lands: Determination of
Character ,of-L-Raiload Grant Lands

The period for deterniinationi by the De-
partment of the Interior, whether public
land. included within the primary limits
of a legislative gTant-in-aid of the con-
struction of a railroad which excepts
imineral land is mineral in character ex-
tends to the 'time of issuance of patent
to the railroad company.

6. Act of Sept.. 18, 1940 (Transporta-
tion Act of 1940, 49 U.S.C. § 65(b)
(1970) )-:Conveyances: Generally-
Railroad Grant Lands-,Wrds and
Phrases

Where the purchaser from the railroad
of unpatented land believed at the time
of his purchase that the land was min-

1
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eral, and there was physical evidence of
its mineral character, or if conditions
were such that the purchaser should have
known then that the land was excepted
from the grant to the railroad, he was not
a purchaser in good faith within the "in-
nocent purchaser" proviso of section 321
(b) of the Transportation Act of 1940.

7. Mineral Lands: Determination of
Character of-Railroad Grant Lands--
Rules of Practice: Hearings.

When the Department of the Interior
finds that public land within the place
limits of a legislative grant-in-aid of the
construction of a railroad was mineral in
character and the railroad company chal-
lenges. such finding a hearing should be
granted at which the Department has the
obligation of making a prima fadie case
of mineral character, whereupon the
company has the burden of establishing
nonmineral character by a preponderance
of the evidence.

8. Trespass: Generally

Where timber on Federal land is cut for
commercial purposes by one who knows
that no patent has issued and who oc-
cupies the land either as a mining claim-
ant or as one who is engaged in attempt-
ing to defeat the interests of third par-
ties by adverse possession, the taking of
the timber constitutes a willful trespass
against the interests of the United States.
If the taking occurs after a. State court
has issued its decree quieting title in the
timber-taker against all third parties but
not against the United States, the taking
will nonetheless constitute a trespass if it
is determined that legal title had not
passed from: the United States by opera-
tion of law.

APPEARANCES: James M. Day, Jr;,
Esq., Sacramento, California, for the
appellant; Donald H. Coulter, Esq.,

* Grants Pass, Oregon, for the inter-
venor.

OPINION BY ADJIINISTRA-
TIVE JUDGE STUEBIATG

INTERIOR BOARD OF LAVD
: APPEALS

The Southern Pacific Transpor-
tation Company, successor to the
Central Pacific Railroad Company
of California, applied by its Selec-
tion List No. 35 for a patent to 140
acres of land in the NE1/4 of sec-
tion 15, T. 12 N., R. 10 E., M.D.M.,
for the benefit of Jay Rt. Fogal. The
application was filed pursuant to.
section 321(b) of the Transporta-
tion Act of Sept. 18, 1940,49 U.S.C.
§ 65(b) (1970).

The land at issue allegedly was
subject to the operation of the Fed-
eral grant of lands made available
to the Central Pacific by the Act of
July 1, 1862 (12 Stat. 489, as
amended, by the Act of July 2,186-
(13 Stat. 356)). The Central Pa-
cific quitclaimed this and other land
on Apr. 24, 1890, to Joseph R.
Walker and Matthew H. Walker in
consideration of their payment of
$725, thereby initiating a chain of
title which, through mesne convey-
ances, ultimately terminated, with
Alpine Gold Mining Company, the
last grantee of record.

In order to receive the advantage-
ous freight rates afforded by the
Transportation Act of 1940, the Act
required the land grant railroads to
release all unsatisfied claims to
grant lands, except, inter aia,
claims to lands previously sold by



31 - SOUTHERN PACIFIC' TRANSPORTATION CO., JAYI R. FOGAL,

LLOYD D. HAYES, INTERVENOR
January 9, 1976

such railroads to an innocent pur-
chaser for value. Accordingly, when
the railroad filed its release, it did
not release its claim to the land
here at issue.

Over a period of many years from
1902 to the 1930's numerous mining
claims were located on the land by
persons who were strangers to the
chain of title created by the sale
from Central Pacific to the Walk-
ers. These claims eventually blan-
keted the subject land.

To.compound the problem, there
is yet another chain of title which
originated in 1892 with a deed from
one Pablo Cortez in favor of Rob-
ert Hunt; There is no legitimate
basis showi for this chain of title,
which is comprised of 10 convey-
ances, and apparently terminated
with the last transfer of record in
1929.

In 1934 Jay R. Fogal, a stranger
to both the chain of title from Cen-
tral Pacific and the chain of title
'from Cortez, acquired the several
unpatented mining claims which
blanketed the land.; In 1947 he ap-
plied for patent to these claims
under the 1872 mining law. The
claims were examined on several oc-
casions by two mineral examiners
of the Bureau of Land Management
who each recommended that contest
proceedings be* initiated to test the
validity of each of the claims. Con4
test proceedings were brought and,
after a hearing, the Hearing Ex-
aminer held that all of the claims
were -null and' void because no qual-
ifying discovery of a valuable min-

eral deposit- had been made within
the boundaries of any of the eight
claims held by Fogal. Fogal ap-
pealed to the Director, Bureau of
Land Manageiment, who affirmed the
Hearing Examiner's decision on
June 16, 1959. A final appeal by
Fogal to the Secretary resulted in
another affirmation of the holding
that the claims are null and void
because of lack of discovery of a val-
uable mineral deposit within the
boundaries of any of the claims suf-
ficient to warrant a prudent man in
the further expenditure of his labor
and means, with a reasonable pros-
pect of success in developing a valu-
able mine.. United States v. Jay .
Foga, A-28233 (May 10, 1960).
Fogal did not seek judicial review
of this decision, which constituted
a final determination..

Apparently, however, Fogal re-
mained in possession of the land,
made certain improvements thereon,
and sold commercial timber there-
-from. In .1972 he. brouaght suit ill
Superior Court of the State of Cal-
ifornia in and for the County of El
Dorado,. to quiet title to the prop-
erty, claiming ownership through
adverse possession in compliance

.with the California statute of lim-
itations. The Court's, judgment in
that action held that Fogal was "the
owner in fee simple. and entitled to
the possession of' the described
land, and held further that the
named defendants' in that action,
and those claiming title under them,
"are without any right, title, inter-
est, claim or estate whatsoever *
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Nonetheless, the Court said, "This
judgment does not foreclose any
claim of the United States of Amer-
ica in and to said real property."
Fogal v. Mont Eaton, et at., No.
20264 (Entered July 13, 1972). The
judgment was dated July 7, 1972.

Armed with his quiet title decree,
Fogal then approached Southern
Pacific, Transportation ompany
and prevailed upon it to file this ap-
plicatioll fr patent on Fogal's
behalf.
* Meanwhile; Lloyd D. 1a-Iaes, In-

tervenior herein, had allegedly been
negotiating with the Alpilne Gold
Ai-ningI Company, the last owner
of record in the chain of title~ma-
natino from: the Central: Pacific
Railroad Co.; and, accordin to
Hayes, the Alpie Gold Mining
Compcamy 0: conveyed the land 
Hayes by quiclaihin deed dated
July 12, 1972. We note that Al
pine Gold Mining Company was
a p party namned -in the quiet title
action ibrough't by Fogal, and
that thei judgment specifical Ily held
that Alpine Gold Mining Co npany
held no inrest in the land. We note
further th the quitClaim from Al-
pine Gold Mining Company to
Ray6 was daed 5 days fter the
judginneit was dated' and 1 'day be-
fo re the' judgment was filed-and en-
tered. We have no means of kno wing
whether the land was then listed in

the notices of is pendens, nor have

we analyzed the effect of these con-
siderations on the* respective posi-
tions of the parties under Califor-
nia law. Accordingly, we make no

; adjudicatian of the protest and
claim of Lloyd D. Hayes.

On Feb. 24, 1975 the California
State Offie of the Bureau of Land
Mlanagellent held for rejection the
application of Southern Pacific for
the reason that Fogal was not in the
chain of. title emanating from the
Central Pacific Railroad Company,
there having been no conve Iyance
from Alpine Gold Mining Compaly
to Fogal. The decision further held
that Fogal's title by adverse posses-
Sioni is a ne title, not based upon
the chain of title from the-railroad,
aid that a title acquired by adverse
possession does not qualify the
holder as an ihocent purchaser for
value, as contemplated' by the
Transportation Act of. 1940.

1' Appellants argue that the de.-
cislon is in error; 'that an 'adverse
possessor can, in law, acquire the in-
terest or estate of a railroad' (or of
its grantees) under a land grant in
.aid of constructi'on, while the
United States continues to hold
legal title.

We are in partial aTeement with
the appellanlts. This Department has
previously examine the status of an
adverse possessor who had matured
a- imitation title to railroad. grant
lands by compliance with the ad-
verse possession statutes of the State
in which such lands are situated. In
Lester J. Haronel, 74 I.D. 125, 129
(196), it was noted that the Su-
preole Court has held in several in-
stances that title maybe acquired by
adverse possession to lands granted
to 'railroads in aid of construction of
their lines, citing Tottec .Ranc1
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Company v. Cook, 191 U.S. 532 disseizee, he canl acqie no (lifferent
(1903) ; Iowa Rqilrocqd Land. o. v. titie. In ,te .Raneh Co. -v. Caok,
lB~mnee, 206 U.S. 482(1907) Ms- supra, at, 538, the Supreme Court
souri Tl.ey Land Co. v. ,Viese, 208 said:
U.S. 234 (1908). While none of the Adverse'postesionm

Advese~ s6 esson"theref6 re m ay be
cited ,Supreme Court cases involve said to transfer the title as effectually

-circumstances whiich correspond in as a conveyance fromn the owner , it may

all aspects witl the circumstances, of be considered as tantamoLnt to a convey-

this case, they are nonet eless per- anee And the Central' Pacific Ralroad
* . . 7. 1 ~~~~Company had tie title. Salt C. . T.pef,suasive that a title acquired by ad- Crpn a h il.Sl o .T~~y142 U.S. 241 [1891]. It would seem, there-

verse possession of railroad grant fore, an: irresistible conclusion that it
lands,- applicable state statute, could have been transferred by any of
would qualify the holder of such the means which the law provided. S *

title just as effectively as thollgh le Thus, if the Central Pacific Rlail-
had acquired it through a lawfful road Co. of California land the
conveyance. * "*'Henlce, tle ;stat- others in te record chain of title
ute of limitations would run emanating from the Central Pa-
against the railroad [and the rail- cific's conveyance were entitled to
road's granteesi by one in adverse tle land, then Fogal succeeded to
possession of the railroad's land." their entitlement, and on^y to their

.LesterJ. Hamel supra, at 130. entitlement..
The decision appealed from notes '[2 This raises a critical issue lnot

that, "Title by adverse possession addressed in the decision below, to
is a new title not based upon the l: Was the Central pacific Rai
chain of title from the railroad." icad Company :(orits grantees) en-
Appellants rebut this objection ef- tiled to the land? If not, Fogal has
fectively, we thilk, by the following no' right, title, claim or interest
quotation from Williams v. Sutton, whatever in the- land. It has been

.43 Cal. 65, 73 (1872),: firmly establishd' that the United
[The new title thus acquired is] founded
on and springs from the disseizen
The new title thus, acquired by the dis-
seizor must of necessity correspond with
that [title] on which the disseizin oper-
ated,. as-he could not acquire by disseizin
a greater estate 'than that held by the
disseizee.

'This illustrates that altholglh tie
sourceof the title is 'new," it is
nevertheless the same title.

We might add that-not only- can
the adverse possessor acquire no
greater title than that held by tlie

States may not be divested of' its
title to federal laids by one who
asserts only that he has satisfied the
statute of flimitatiohs of a particular
State. Mere occupancy of public
lands,. and making improvements
thereon give no vested ripht therein
against the United. States or any
[subktque.nt] pirchaser therefrom,

Sparks v. Pierce, 115 U.S. 408, 413
(1885),: and'an occupant nmust show
'that he occupies the same uider
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some proceeding or law that at least
gives him the right of possession.
Henshaw v. Ellmuaker, 56 I.D. 241,
244 (1937) ; Keller v. Bullington, 11
L.D. 140 (1890). Moreover, as we
have seen, the decree of the Califor-
nia Superior Court quieting title in
Fogal expressly provided that it did
not affect' the interest of the United
'State§, nor could it have; done so, the
United States not having been a
p1arty to the action. - .

[3] It. has been held that legal
title,' although 'not record title, to
granted lands passes 'to a railroad
under a railroad laud grant act upon
the filing by the railroad of a map
of definite location of its.line, and
that the statute operates'as a grant
sin praesenti at .the time the railroad
qualifies to receive it, regardless of
whether a patent or certificate is is-
sued by the United States. Midsouri
Valley Land Co. v.. Wiese, sprct
Iozoa Railroad Land Co. v. Bluiner;
Lester J., Hamnel, supra.

Accordingly, if the Central Pa-
cific Railroad qualified to receive
this tract, the legal. title vested in
the railroad and eventually lodged
With Fogal, where'it presently re-
sides, and the United States' only
interest is to' fulfill its ministerial
obligation to issue the patent.. Wis-
consin 'Central Railroad Co. v.
Price County, 133 U.IS. 496 (1890);

1 Ordinarily, we would consider that such
a grant conveyed, the equitable. title, while
the United States retained the bare legal or
"record" title. However, both; the United
States Supreme Court and: this Department
have held that It was "the legal title as' dis-
tinguished from an equitable or inchoate
interest" which passed to the 'railroads.
Deseret Salt Co. v. Tarpey, 142 U.S. 241
(1891); Lester J. Hanmel, 74 I.D. 125 (1967).

DeseretSalt Co. v. Tarpey, 142 U.S.
241 (1891); Toltec Ranch Co. v.
Cook, supra.

However, the granting act and
the amendment thereto specifically
.except inter alia mineral land"
(other than coal and iron land) oil
"any lands returned or denominated
as mineral lands" from the terms of
.the granlt, and therein lies the core
of our concern with this case.

The record before us is replete
with references to the- history and
occupation of this tract' as mineral
land. The Supreme Court has often

*held that title did not pass bl* the
railroad granting act to mineral
:lands which 'were reserved' by the
act. McLaughlin v. United States,
107 U.S. 526 (1882); T'Vstern Paci-
LEc R.R. Co. v. United States, 108
U.S. 510 (1882); Barden'v. NortA--

-ern Pacific 'RR. Co., 154 U.S. 288
(1894); United States v. Southern
Pacific Co., 251 U.S. 1 (1919) ; State
-of Wyorni'ng V. United States, 255
U.S. 489 (1921). (ther Supreme
C-ourt citations omitted) .'

In order to' make a finding that
title to the land specified by the
granting acts did not pass to the
grantee of the railroad company, it

* must appear that the lands were of
known mineral character either at
.the date of definite location of' the
line or at the date of the original
sale by: the railroad, or at any time

2 Also excluded from the grant were pre-
emption, homesteads, swamplands, or other
lawful claims, any Goversnient reservation,
or the improvements of any bon fide settler.
Sec. 4 of the Act of July 2, 1864. If the official
records of the land office' show: that the sub-
jo-I lind was in any of these categories, this
claim could be disallowed without a hearing.
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between, and that the purchasers
should have known at the time of
their purchase that the land was ex-
cepted from the grant to the rail-
road, and that they could obtain no
title from the railroad. This is so
even though the land later loses its
mineral character. Southern Pacifie
Company, 71 I.D. 224 (1964);
Southern Pacific o. (Heirs of
George H. edekind), 20 IBLA
365 (1975). As indicated above, the
record before us contains much
which suggests that this may have
been the situation in this instance.
A resume of some of this evidence
f ollows.

The land is situated in El Dorado
County, California, in the George-
town Mining District in the foot-
hills of the Sierra Nevada, Moun-
tains, ,in what is generally con-
sidered part of the Mother Lode
Belt. Empire Creek flows through
the property, which has a number
of springs on it which feed the creek.
,The Mother Lode formation, also
known as the Sierra Gold Belt, is
described as one of the most inter-
esting and, so far, the most persist-
ent in depth of all the gold bearing
'formations in the United States.
There are, or have been, many pro-
dueing gold mines in the area. The
foregoing information is contained
in reports of mineral examinations
conducted in Sept. 1949, Oct. 1956
and Apr. 1957. The reports further
show considerable evidence of min-
ing activity over a longtermn of
time. Indeed, in the 1949 report the
examiner states:

These claims are located near a split in
the Mother Lode Belt and cover a portion
of the Mariposa and associated forma-
tions. Parts of the claims were worked
by ground sluicing and hydraulic meth-
ods in the early days of mining in Cali-
fornia as is evidenced by old glory holes,
cuts and other work. (Italics added.)

We turn now to the decision of
Hearing Examiner John A. Wood,
dated Apr. 28, 1958, rendered in
United States v. Foal, Contest No.
5078, the proceeding to determine
the validity of the mining claims
held by Fogal which blanketed the
subject land. The decision is not a
part of the record of this case, but
we take official notice thereof pursu-
ant to 43 CFR 4.24(4) (b). In this
decision the .earing Examiner re-
counts the evidence adduced at the
hearing. The Government's expert,
a mining engineer, testified to the
large number and variety of mile
workings he found. He said there
"were a large number of rock ex-
posures all over the claims which
have been caused by minor surface
workings." In addition he described
three separate areas where old evi-
dence of ground sluicing operations
was found, six adits, one wilze at
the end of a 75-foot adit, several
small earth reservoirs and/or diver-
sion ponds, dams and ditches, sev-
eral pits, shafts,. trenches and cuts,
and glory holes, most of which ap-
peared old, some of which were
caved or filled, and some of which

.were covered by vegetation, includ-
ing small trees. His samples indi-
'cated little or no gold.

Fogal testified that he had found
and produced sufficient gold to war-
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rant his desire and intention to' de- '. the land was nomnineral in the
velop mining operations, and that
he had oj ly.disontinued such oper-
ations because of the high cost and
difficulty in getting labor. lie ex-
hibited golid: which he took from the
land. Fog6al insisted that' the land
is mineral i character and testified
to the geology in support of that as-
sertion, referring to Bulletin 108,
California Bureau of Mines.' Qot-
ing from the decision, at page 11:

Mr. Fogal testified at length as to what
the. records show on the operation. of var-
ious muines when gold was $20 an ounce
and labor was $2 a day and covered
mines in various states and locations in
an ffort to show what might be on these
claims in question and could be recovered
if a fair price of gold was established
suitable to warriant capital in assisting
himii in the exploration and development
of the property.

Fogal also subminitted proposed
findings of fact, which included te
following:

Contestee purchased said claims from
partners of dissolved Madrone Mining
Company, who purchased claims from H.
L.'1drzinger July 12th 1929. And mined
said claims until sold to contestee.

It is iiportant to note that al-
though-' the contest complaint
charged both that the land was non-
mineral in cha rac'ter and that no
discOvey of; valuable mineral de-
posits hd 'been made within the
bouidaries'bf the claims, the contest
was decided solely onla finding that
there was, at that tine, no disco Iery
and, acc'ordiugly", there wagi no ad-
judication of the issue of the min-
eral chairacter of the land. Moreover,
a finding or recommendation that

1950's would not be dispositive of
the qquestion of its muniiral chiarq
in the 1880's, whilh is the "focis 6f
our concern now.

In reviowinug tie "Hearing- E x-
aminer's decision on appeal, the Act-
ing Director, Bureau of Land Man-
agelmenxit, noted" that Fogal "of-
fered estip-on-V to the effecet that
the subject claims were previously
successfully operated for the gold
therein containecd atrd that it is only
because of the increase in price of
labor and the depressed price of
gold that they cannot now be suc-
cessfully exploited."0

We now refer to the two title re-
ports in the record. Both were pre-
pared by the 'Inter-County Title
'Company for Fogal and Hayes, re-
spectively; and we're ' submitted in
support of their' separate claims.
These reports show not only that
there has benen historical interest in
this land by a number of gold min-
ing copanies, but they also reflect
doubt on the boia fides of the ori-
ginal purchaseris from the railroad.

It will be recalled that the Cen-
tral Pacific con-,eyed this land in
1890 to Jose-ph R. Walker and'M. H.
Walker. There is no record of a sub-
sequent bconvyyance eby 'ither of
them. However, they apparently
-conveyed certain itelrests in this
land to two gold lining companies
which were both under the exclu-
sive directorship of members of the
Walker family (with the possible
exception of E. 0. Howard). These
-were the Utah and California Gold
Mining Company '(on whose board

f - . : 
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of directors Howard served with
four Walkers), and the Union Coii-
soliclated Gold Mining Company.

Thle second conveyance of record
(in 1929) was by the directors and

trustees of these two Utah corpora-
tions, which by then were defunct,
and by the heirs of Joseph, R. Walk-
er andl M. H. alker. They con-
veyed this land to E. 9. Howard, an
erstwhile director of the: Utah and
California Gold Mining Conparny.
Less than 4 months later Howard,
joined by his wife, conveyed to the
Alpine Gold Mining C6ompany, also
a Utah corporation. The title report
reveals that in 1936 the vice pres.i-;
dent of Alpine Gold Mining Com-
pany was one John Hi Walker, and
its secretary was J. R. Aialker.

The reports also show that there
were two Joseph R. Walkers. Both
sometimes used the initials. J. R. and
they were, respectively, Joseph B.
Walker, Sr. and, Joseph R.
Walker, Jr., and both apparently
signed occasionally without using
their generational designation. Con-.
sequently, it is impossible 'to say
with certainty that the Joseph R.
Walker who purchasid th6 land:
was the Sane as the Joseph R.
Walker who served as a director or
an officer of the different gold min-
ing companies which held this land.
However,it is fairly apparent that
the Walker family exercised signifi-
cant control over three separate
gold mining companies, to which it
coimitted the land, so that from the
time the land was purchased by the
Walkers in 1890 until the time Fogal

obtained his quiet title decree, a pe-
rod of 82 years, the land was in the
hands of the Walkers or one of the
three gold mining companies con-
trolled by that family. This suggests
rather strongly that the Walkers ac-
quired the land in the first place be-
cause they regarded it as mineral in
character, and treated it as such
thereafter

Moreover, it seems that the Walk-
ers were not alole in their apparent
belief that this was: mineral land
with a valuable gold potential.
Strangers to the CentrIal Pacific-
Walker title- began locating mining
claims on this land near the ttirn of
the century. Some of these were ac-
quired by the Madrone Mining
Company, which eventually con-
veyed them to' Fogal. Apparently
other mining claims, or interests
therein, were. not acquired by Fogal,
and remained outstanding until the
quiet title action eliminated the
other claimants.

It appears, therefore, that virtual-
ly all interest in this property, from
the Walkers' to Fogal's, and numer-
ous others', has focused exclusively
on the mineral character of the land,
save only for Fogal's harvest of
commercial timber, concerning
which we will say more, infra..

[5] It is well established law that
the determination of the date the
mineral character of the land in the-
primary limits of a railroad land
grant was known (to ascertain
whether the land passed under the
grant) can be made at any time
prior to the issuance of a patent to
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the railroad. If it is found that the
land was known to be mineral in
character at the time of the rail-
road's conveyance, and the pur-
chaser was chargeable with actual
or constructive knowledge of that
fact, the grant woulId fail as to that
land. Southern Pacific Co. (ede-
kind), Southern Pacific Company,
suipra; State of Wyoming v. United
States, supra at 507; Anderson v.
lV/cKay, 211 F. 2d 798, 807 (D.C.
Cir. 1954), cert. denied,'348 U.S. 836
(1954), r1ehearing denied, 348:U.S.
890 (1954); Barden v., Northen
Pacific R.R. Co., supra. In deter-
mining whether the land is mineral
in character, it is not essential that
there be 'an actual discovery of
mineral on the land. It is sufficient
to show only that known conditions
were such as reasonably to engender
the belief that the land contained
mineral of such quality and in such
quantity as to render its extraction
profitable and justify expenditures
to that end. Such belief may be
predicated upon geological condi-
tions, discoveries of minerals in ad-
j acent land and other observable ex-
ternal conditions upon which pru-
dent and experienced mten are shown
to be accustomed to; act. United
States xV. Tobiassen, 10 IBLA 379

(1973). - : 
[6] Where the purchaser from

the railroad believed at the time Iof
purchase that the land was mineral'
and there Yvas physicial evidence of
its [mineral character, or if condi-
tions wefe sich that the purchaser
should have known then that the

land was excepted from the grant
to the railroad company, he was not
a purchaser in good faith within the
"innocent purchaser" proviso of
section 321(b) of the Transporta-
tion Act of 1940. United States v.
To7biassel,b 9upra; Southern Pacif
Coupdny, supra; Southevn Pacific
C7O.: (-Wedelkind); supra, and cases
therein cited.

[7] Where it is found that rail-
road grant lands did not pass be-
cause of their mineral character and
the railroad disputes this finding,
the procedure is for the Department
to bting charges against the rail-
road, and to hold a hearing on the
charges. At any such hearing it is
first the Department's obligation to
present a prime facie case that the
lands were mineral in character on
the critical date, whereupon the bur-
den shifts to the railroad to show
by a preponderance of the evidence
that the lands, or any part thereof,
were not mineral in character.
United States v. Tobiassen, sgupra;
Southern Pacific Coqnpany, supra;
Southerrn Pacific Co. (edekivd),
supra, and cases cited therein.

We note that when this applica-
tion was, filed, the California State
Office, BLM, requested a report
from the Geological Survey as to
whether this land was mineral in
character on or before April 24,
1890, the date of the railroad's con-
voyance :to the Walkers. The Geo-
logical Survey replied that the land
was without value for any of the
minerals covered by the mineral
leasing laws, but added:
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Gold has been reported in the area. A
field examination is recominended. Your
attentionis.direted to: California Jour-
nal of Mines and Geology, v. 52, no. 4,
p. 492, p. 10.

This advice was not, acted upon

by Bureau personnel. Instead, the

decision from. which this appeal is

taken was issued on the erroneous

premise that one who acquires title

by adverse possession Camot qual-

ify.

That decision must be vacated and

the case remanded for a thorough.

investigation of the mineral status

of the land on the critical date and/

or the good' faith of the purchasers

from the railroad.3 Should this in-

vestigation reveal insufficient cause

to believe that the land was excluded

from the operation of the grant, a

patent must issue.. If, however, the

investigation discloses sufficient evi-

dence to indicate prima facie that

the land 'was excluded from the

grant and the railroad company dis-

3The dissenting opinion concerns itself with
the fact that Fogal, being an adverse posses-
sor, is not "an innocent purchaser for value
within the meaning of the 1940 Act." We
agree that he is not, but we consider it irrele-
rant. The very language of the Act imposes
an administrative duty upon the Secretary of
the Interior to find whether the land in ques-
tion was "' a heretofore sold by any such
carrier to an innocent purchaser for value

"." 'Thus, the determination of bona
fides and the payment of value Is focused by
the statute upon the erson'(s) to ulsom the
varrier sold, and not on subsequent claimants
to the title who might have acquired, their
interest through inheritance, gift, "or any of
the means which the law provided." See
Toltec Ravch CO. . Cooc, supre. Accordingly,
the 'statutory' test must be applied to the
Walkers, as the purchasers from the railroad,
and not to Fogal.

putes this finding, a hearing must be
conducted upopn proper charges and
a decision rendered.

Finally, we. note that in his "Af-
fidavit of Use and Occupancy" ap-
pended to the application Fogal-
states, "Timber has been removed
from said property for commercial
purposes." Thetimberin- question
apparently is that which is de--
scribed as follows in the 1957 report
of investigation:.

The soil covering is heavy and supports
an ecelZent stand of timber consisting of
Ponderosa pine, cedar, Douglas fir and
Sugar pine. Madrone trees, from which
the claim group gets its name grow to an
exceptional size of 18 inches in diameter.
A considerable number of Ponderosa
pines were noted to 36 to 40 inches in
diameter. Stumpage on these eight claims
was estimated to be worth approximately
$30,000. (Italics in original.)

We question Fogal's right to take
this timber. . He certainly had no
right to remove it for commercial
purposes as the, holder of unpat-
ented mining claims. Teller v.
United States, 113 F. 273 (8th Cir.
1901).; Nor could he have legally
harvested it duriig his subsequent
period of adverse possession since he
was fully aware of the Federal in-
terest, having just beel. through a
Government contest proceeding.con-
cerning this same land. Moreover,
his adverse possession did not, and
could not, operate against the inter-
ests of the United States. Sparks V.
Pierce, supra. Therefore, any com-
miercial tiniber-cattting by Fogatl be-
tween the years 1934, when lie ac-
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quired the mining claims and 1972,
when title was quieted in him by
judicial decree was, a fortiori,f a
willful trespass. After having ob-
tained his quiet title decrees, he
might reasonably have supposed
that he had a right to harvest the
timber notwithstanding the Court's
caveat that the decree did not reach
the interests of the United States.
This would be so because, if all else
were regular, title would have
passed out of the United States,

which would hold"only the record'
title. Lester J. farel, supra. Even
so, if the land is found not to have
passed under the 'railroad land
grant, Fogal would be liable for re-
moval of the timber. However, it
seems unlikely that the timber re-
moval acciurred' during this period,
as ogal's affidavit concerning it
was made only 3 mnonths after the
Court issued its decree. An investi-
gatiol of the circumstances of the
timber removal should be correlated
with the investioation of the min-
eral; character of the land. If the
cuttiig of timber is likely to con-
tinue it may be necessary to seek a
temporary injunctiol pending reso-
lution, of the title question. See
United States v. Foresyti, 321 F
Supp.1 61 (D. Colo. 1971).

Therefore,. pursuant to the au-
thority delegated to the Board of
Land. Appeals by the Secretary of
the Interior, 43 CFR 4.1, the deci-
sion, appealed fromn is reversed and
the case is remanded to the Califor-
nia State Office, Bureau of Land

Management, for further action con-
sistent with this decision.

EDWAID W. STUDBING

Adkinistrative Judge.

I CONCUR: 

FREDERIiC1 FISHMAN,
Acinistrative Judge.

ADMINISTRATIVE JUDGE
TI-OMPSON DISSENTING:'

I would affirm the decision;of the
Bureau of Land Management's Cal-;
ifornia State Office. I see no basis
for a hearing in this case because the
application was filed on behalf of
Jay R. Fogal who has no standing to
claim that he is either the purchaser
from the railroad ompany or in a
chain of title in privity with the
purchaser.

The majority deision in this case
assumes, as absolute propositions,
matters which are the very issues to
be resolved. For example, the deci-
sion states positively that when the
railroad company filed its release
under sec. 321(b) of the Transpor-'
tation Act of 1940, 49 U.S&C. § 65
(b) (1970), it did not release its
claim to the land here at issue. The
effect of the railroad's release and
the interpretation of the Transpor-
tation Act, are the determinative and
vital. questions. to be resolved here.

Unfortunately the majority's
opinion rests primarily upon SU-
preie Court cases rendered long be-
fore the Transportation Act of 1940.



1ji : SOUTERN PACIFIC TRANSPORTATION CO., JAI R.- F(6GAL) 13
LLOYD D. HAYES, INTERVENOR

Jani a.ry 9, 19 76 't : ' -

Those decisions decided questions of
title to land after patents had been.
issued and resolved disputes between
private parties based upon the ap-
plication of state law-not federal
law.

JVhether a patent should issue to
the railroad company here for the
benefit of Fogal, claiming title only.
as an adverse possessor of the corn-
'pany and its successors in interest,
is a question of federal law-not
state law-as it necessarily involves
the effect of the Transportation Act
and the release filed under it. Cf.
United States v. Powell, 330 U.S.
238 (1947); lKrg v. Santa Fe Pac.
R. Co.,.329 U.S. 591 (1947)..

This case is a case of first impres-
sion. Although there have been some
Departmental decisions which relate
to sme of 'the problems which arise
in this case, none squarely faced the
crucial issues here. Since we have be-
fore us for the first time an issue
which decides~ an impcrtant effect 'of
the Transportation Act, we should
.very carefully consider that Act in
connection with the railroad ant
statutes and the changes in the law
Iand pblic poli6y since the date of
that Act.

As is well known in the history
of public lands, railroad companies
were granted certain lands along
their rights- of-way as a stbsidy to
help the development of the rail-
way. system throughout this coun-
try. Kinug v. Santa Fe Pac. R. Co.,
.supra. The Act of July 1, 1862, 12.
Stat. 489, as amended by the Act of;

July 2, 1864, 13 Stat. 356i, was one
of the major railroad grant..statutes.
In return for the benefits grantedby
the United States, the federal gov-
ernment receivedrateconcessions.
Among other provisions to help an
ailing railroad industrv, the Trans-
portatioii Act of 1940 did away with
;certain favorable government rate
privileges (49 U.S.C. § (,(a)
(1970).), conditioned upon the rail-
road carrier filing.:' i m e;

e**-a release iany claimn itxmay hav>e
against the United States to lands; inter-
ests in lands, compensation, or reimburse-
ment on account of lands or interests in
lands which have been granted, claimed
to have been granted or which it is;
claimed should have been granted to such
carrier or any such' redkcessbr in, inter-
'est under any. grant :to such' crrier or
such predecessor in interest as afore-
said. * * S

49 U.S.C. §65(1k) (1970).

1-:0owever, sec. 321 (b) of the Act
fTurther stated:

.-> * Nothing in this section shall be
construed as requiriig ny 'such' carier

'to recoiavey to' thie-Iiited:States' lanlds
which: have. bee, 'heretofore patelited or
certified to it, or .to prevenzt the ssuance
of patents conflriing. the title to such
lands aos thte yec-eta of Ithe Inteilo?
shal flnd have beei he9 etofoe sold by
any such lcarrier' to am innocent; pur-
chaser for vale or as prevenatiig! thei is-
suance of .patents to landsi listed; or
selected by sueh carrier i which listing or
selection has heretofole been fully aied
finally approved by the Secretary of te
Interior to the extent that 'the issuance
of such patents may be authorized by.law.

:tItalics added.]

Id.: 
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'It is apparent in this case that
the railroad company filed the re-
lease required by the Act. By the
terms of the Act such release' il-
cludd'A interests in' lands "which
have been graiited" to the railroad.
We 'must therefore, start with-the
first premise that lands. which had
been grantedto theiralroad cn-
puny w were released to the United
States, instead' oft assuming they
were not released. The provision of
sec. 31 (b) of the: Act last quoted
above operates as a limitation upon
the effect of the releases filed by the
railroad companies.' First,- it makes
it cleat that the railroad: carriers
were not required to reconvey to tIe
United States lands which had been
patented or certified to the. com-
pany. The lands in question here
have not been patented;or certified.
Next, it praovidesthat the Act shall
not prevent the issuance of patents
confirming'title to lands the Secre-
tary. finds has been heretofore sold
"to an innocent purchaser for
value." The next. provisiol.4is inap-
plicable here, so 'we are confined to
determining whether the conditions
of the prior exception are satisfied.

Wen we analyze this exception
it is obvious that tfhi'Transporta-

*tion Act. did not except all lands'
-conveyed by a 'railroad company
from the effect of' its release.- It
made three requirements: (1) the
land had 'to have been sold prior to
the Act;. (2) the purchaser had to
be innocent, i.e., a good faith stand-
ard; and (3) there had to be value
for the purchase. Even 'if title had
passed to the carrier, but patent had

not issued and the list not approved
-or certified for patent, the release
'would' still effectually prevent 'this
DIepartment from issuing a'ptateti
to 'the railroad company if those
;three requirements wete not' sfatis-
fied. For example, 'this Deparient
has no authority to issue a patent if
land had bee gratuitously conveyed
'by the railroad withouit a' tranlsf'er
of value, 'or ifthe purchaser fails to
mneet thle good faith 'standa-rd sug-
gested by the qualifier "innocent."

j'congress apparently believed that
where' value had been' paid for the
land in good faith, the delay by the
purchaser and his succe'ssors' in in-
terest in obtaining a ertificate or
*patent should not prevent the pur-
chaser fromfr getting cmplete title,

- assuming that title did pass to the
railroad' company under the grant.

'Tle Supreme' Court has strictly
* interpreted the effect'of the releases

and see. 321 (b) of the Transporta-
-tion Act. As stated in Kint v, Santa
Fe. Pae. R. Co., supia at 597, in're

' ferring to the language in the Act
'regarding the releases;:- :

This language in itself indicates a
'purpose of its:'draftsnen to .utillie every
term which could possibly: be conceived
to give the required release a scope so
broad that it would'put an end to future
controversies, administrative difficulties,
and claims growing out of land grants.
** * : .

Further, the Court stated:

* * * ve think Congress intended to bar
any future claims by all accepting rail-
roads which arose out of any or all of
the land-grant acts, insofar as those
claims arose from originally granted, in-
emnity or lieu landsi Allthe Acts here
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involved, the Acts of 1S66, 1874, 1904 and
1940, relate to a continuous stream of
interrelated transactions- and. contro-
versies, all basically stemming from one
-thing-the land grants. We think Con-
gress wrote flinis to all these claims for
all railroads which accepted the Act' by
executing releases.

id. at 598.

In determining the effect of the
Act and the release by the railroad,
we should, liewise, strictly inter-
pret the. Act and not' broaden the
scope of the exceptions to there-
leases beyond what Congress clearly
intended. Instead of writing "finis"
to the claim of the railroad in cir-
Gumstances existing in this oase, the
majority has opened the door which
'may make aiarlable patents'for- the
benefit of a class of persons not men-
tioned by C6 ress, and not within
the policy for making the exception.
Tle' exception 'in see. 321(b)' of the
Transportation Act p:)rotecting in-
nocent purchasers for value is es-
sentially a provision for equitable
relief. It is predicated on there be-
ing equities' in ah innocent pur-
chaser for v7alue to be protected and
warranting a' confirmation of title.
It is also a recognition of problems
.that might arise between the rail-
road company and its purchasers if
the release were deemed to defeat

-their interests in the land, and the
.purchasers' were to sue the railroad
to recover the value paid to it. How-
ever, none of these considerations is
involved here where the adverse pos-
sessor is claiming the railroad's title
to the land, not by virtue of pur-

chase but by virtue of an adverse
holding of the land under a state
statue of limitations.

Because the majorty opinion
ests so Much on the "rights"' of ad-

verse possessors, let us considerthem
in relation to our situation. The ma-
jority tends to deprecate the'con-

'lusion in the BLVI dcision that
the title of an adverse possessor is a
new title nt'derived from the'rail-
road. evertheless,' the general ma-
jority rule tlhroughont this oun-
try is that the title obtained by an

e adverse possessor under a state stat-
ute of limitations and quiet title ac-
tion in state courts is a break in the

'chain of title 'and is 'a new title. 4
TIFFANY, REAL PROPERTY,
'§1172, p. 892 (3d 'ed. 1975); 5
THOMPSON ON REAL P1ROP-
ERTYt 25i41,4p. 1( (57 ed.).
Appellant even admits that a title

-based on adverse possession 'estab-
lishes a new chain of title. His quo-
tation from a California' Suprene
"Court case has been adopted' by' the
majority. However, a complete quo-
tation is more'enlightening. With
reference to a right resting upon the
statute of' limitations the Califor-
inia'court in Willicms' v. SButton, 43
Cal., '6o (i1872) stated: \

* * The rule itself is founded on the
proposition that when the tatute has
fully run, and has become effectual to bar
an adverse title, the disseizor, acquires a
new title founded on disseizin. Hie does
not accinire or succeed to the title, and
estate of the disseizee, but is vested with
a new title and estate. founded on and
springing from the disseizin; and the
title of the disseizee, if not wholly extin-
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guished, has at least become inoperative
in law, and is without a remedy to en-
force it. (Arrington v. Liscom, 34 Cal. 381,
and authorities there cited.) The new title
thus acquired by the disseizor must of
necessity correspond with that on which
the disseizin operated, as he could not
acquire by disseizin a greater estate than
that held by the disseizee.

Id. at 73.

Obviously an: adverse possessor
claiming title under a. state statute of
limitations is out of the chain of
title from the railroad and its pur-
chasers. His, title is one created by
state law---not by private grant. He
has no contractual relationship:with
the. railroad company nor its suc-
cessors. Unlike a purchaser and
those in privity in the chain of title
.from the. railroad, an adverse pos-
sessor would have no cause of action
against thee company for executing
the release. Furthermore, there can
be no good faith or equitable consid-
erations' stemnning from the pur-
chase fron the railroad since the ac-
tions of the adverse possessor are by
definition contrary to such consid-
erations. Fogal's "right" in this case
was created in antithesis to that of
the company.

App'ellant and the majority opin-
ion rely on Supreme Court rulings
in Missouri Valley Land Co. v.

Wiese, 208 U.S.-234 (1908).; Iowoa
Railroad Land Co. v. Blumner, 206
U.S. 482 (1907) ; Toltec Ranc7 Coin?-
pany v. Coolk, 191 U.S. 532 (1903);
and Deseret Salt o. v. Tarpey, 142
U.S. 241 (1891), to support a view
that an adverse possessor can suc-
ceed to the rights of anl innocent
purchaser for value. However, as

stated in Lester J. Hamel, 74 I. D.
125 (1967), referring to those spe-
cific cases:

Assuming still that Hamel's predeces-
sors had acquired the railroad's title to
lot 9 by adverse possession, what was
the effect of that action as against the
United States, which still has the record
title? 'The Supreme Court cases cited
did not reach this question since in those
cases the lands involved had been
patented or certified (the equivalent of
patenting) to the railroads or their sue-
cessors and the controversies were be-
tw een the adverse claimants and the.
holders of record title to the lands.

Id. at 130.

In addition to the fact that in
those cases the Supreme Court was
dealing with 'situations where. the
conflict was between private0 per-
sons, and the record title.had been
conveyed by the United States, state
law was applied in determining the
rights of the respective parties. See
also, Northern Pac. Ry. Co. v. Town-
senl, 190 U.S. 267, 270 (1903). Fur-
thermore, they all arose prior to the
Transportation Act. They were not
concerned with the question 'in-
volved here as to the 6flect of that
Act and the release and whether an
adverse possessor in the position of
Fogal may seek to overturn the ef-
fect of the release by the railroad.
They are certainly not precedent f or
a conclusion that patent must issue
in this case if it is'found title once
passed to the railroad company and
the land had beeni sold to an inno-
cent purchaser for value, where a
party not in privity with the pur-

chaser is the real party demanding
patent. The Harnel decision comes
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closest to the preselt case, but does
not stand as a holding Which could
support appellant's position. In-
deed, it held that because the rail-
road company had filed a release un-
der the Transportation Act of 1940
there was no authority to patent the
land to the railroad. The decision
does.not disclose whether the rail-
road had ever conveyed the land to
anyone so that the issue raised here
was not discussed, but in view of the
rationale used, I fail to see that
would. make any difference..

-An 1other prior Departmental de-
cision, 7Warti V. Lord, 59 I.D. 435
(1947,), raised the question of anad-
verse possessor's rig-ht to purchase
ulnder'-sec. of the Act of Mar. 3,
'1887, 43 U.S.C 897 (1970),. That
provision pernitted a bona fide plir-
chaser frond a railroad company of
lands within the primary. grant to
the company, but which lands were
excepted from' the grant, to pur-
chase tle lands from the United
States subject to certain exceptions.
The decision refused to decide the
questioi'. whetlier the adverse pos-
sessor could be allowed to purchase
under that Act. The case noted, how-
ever, at 443, that a previous Depart-
mental decision had ruled Martin
was ineligible to purchase under the
1887 Act because her asserted inter-
est was based on a tax title. I submit
that the reasoning which would pre-
clude the holder of a tax title to pur-
chase because she is not in privity
with the original purchaser is as
aptly applied to an adverse posses-
sor as to the holder under the tax

title. I see no basis for concluding
that an adverse possessor could be
considered a "bona fide purchaser"
under sec. of the 1887 Act. That
*provision merely affords a bona ficle
purchaser, a personal privilege to
purchase. It did not establish: an
absolute rightprotected fron sub-
sequent legislative reservations.
:.g., A'nderson v.'AcKay,.211 F. 2d
798(D.C. Cir. 154), holding that
a reservation ofi certain minerals by
an Act passed before the purchaser
applied for patent, but after he had
purchased from the railroad, was

* effetive. Also, the privilege must be
exercised within a reasonable time.
Ramsey v. Taconza Land Covvpany,
196 U.S. 360 (1905). The equities
that Congress had in mind in per-
mitting a bona fide. purchaser to
purchase land in which there was a
defect of title wovuld not apply to an
adverse possessor.

It is hornbook law that a person
can. gain no righ:lts against I'the.
United States by his adverse pos-
session of land ii the absence of a
specific statute permitting purchase,
such as the Color of Title Act, 43
U.S.C. § 1068- (1970). Nevertheless,
the majority is permitting an ad-
verse possessor to obtain rights by
legalistic reasoning which fails to

* differentiate between the situation
in the cases arising prior to the
Transportation Act of 1940 and the
facts and law in this case, ignoring
the principle cessante ratione 7egis,
cessat et ipsalex (the reason of the
law; ceasing, the law itself also
ceases).
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Let us consider Fogal's position
in this case. He bases his title upon
the acquisition of "unpatenited in-
ing claims on Jan. 2 1934 Those
claims were declared ull and void
by the Departmeit in United ates
.: 'ogal, A-282g33 (Tay iO, 1960).

Thereafter, on May 10, 1961, the
Empire Consolidated' Group (of
'which Fogal is a party) filed notices
of location of placer maining claims
for the same lands. The Group sub-
sequently q itclaimed them to Fogal
by deeds' recorded Mar. '24 1971.
Therenipon, Fogal obtained his quiet
title decree in a state-court. We can-
iot close our eyes! to Foga's posi-
tion. The'regulatibis regarding the
issuance of patents under the Tr'an's'-
portation Act of 1940 require that,
an ' application filed under the Act
'by the carrier for its purchaser must
include certain detailed showings,
including the folloNing:
* e * Full details of the alleged sale must
be furnished, such as dates, the terms
thereof, 'the estate involved, considera-
tion, parties, amounts and dates of pay-
ments, made, and amounts due, if any,
description of the land, and transfers of
title. The use, occupancy, and cultivation
of the land and the improvements placed
thereon by the alleged purchaser should
be described. All statements should be
duly corroborated. * C *

43 CFR 2631.1. That regulation goes
on to require available documentary
evidence, abstracts of title, etc., as
necessary. It then states:

' e No application for fa patent under
this act will be favorably considered un-
less it be shown that the alleged pur-
.chaser is entitled forthwith to the estate
and interest transferred by such patent.
Evidence of a recorded deed of convey-

ance from the carrier to the purchaser
may be required. * * *

It is evident that the reguiations en-
visage the beneficiary of the excep-

tion from 'the railroad releases' to be
an innocent purchaser for value

'fron the railroad or someone in

privity'with the purchaser in a di-
rect chain' of title where the same
'estate and' interest as the carrier
would haved ispassed on. It ob-
viously does-hnot contemplate sme-
one claiming under a difrent chain
.of title not in privity with the
railroad.

Becaiseof the release filed by the
railroad, we cannot assume there is
only a mere ministerial function to
issue a patent. We have no authority
to issue a patent except under the

'conditions permitted by Congress
under the 1940 Act. Even if e as-
sue'the fact that the railroad com-

pany conveyed the land to an inno-
cent purchaser for value' and that
title had passed to the railroad com-
pany, who may take advantage of
the exception to the 'release under
the Act? The regulations require
that the'. purchaser (and we can
fairly rule someone in privity with
the purchaser), show he is. entitled
to the estate and interest transferred
by the patent. While an adverse pos-
sessor may be said to acquire a com-
plete title where patent has issued
from the United States, where pat-
ent has not issued, as between him
and the United States, he is simply
an adverse possessor. Fogal's posi-
tion over the years has been directly
contrary to the position now claimed
that title to the land passed from
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the United States to the railroad
-company. Prior to the 1940 Act,
lFogal was claiming the land under
the United States mining laws.This
isa direct recognition of the supe-
rior title of the United States and'is
inconsistent with a claim that title
was- then in the railroad While this
case need not- rest on such. a ground,
it May -certainly: be. argued that
Fogal should be estopped to claim
that title was in the: railroad corn-
pany at any time he claimed the
land. There. certainly cannot be da
good faith claim by him that- title
passed'to the -railroad company. The
United States has asserted its inter-
est in the land by contesting Fogal's
mining claims. Any reasonable rule
.of statutory construction to be ap-
plied here would defeat an interpre-
tation of'the 1940 Act to require a
-patent to issue to an adverse pos-
sessor under these circumstances.

Because Fogal fortuitously ob-
tained a state court decree quieting
title, in him after haviiig been de-
feated in a mining contest, I cannot
conclude he is an innocent purchaser

-for value within the mneanihg of the
1940 Act. Furthernore, even -assum-
ing the land had been sold to an
innocent purchaser for value, I sub-
mit we have no authority to issue a
patent in the absence of a clear
showing that the innocent purchas-
er for value or someone in privity
with him can show -a right to the
land as required 'by regulation 43

C FR 2631.1. This Department has
rejected a simplistic argument that

where title passed to the carrier and
the carrier had'conveyed to an imo-
cent purchaser for value, a patent
must issue cnonlirming title in soi -
one. Southern Pacifac Cornpainy, 76
I.D. 4 (1969). It emphasized that
the saving cla se of sec. 321(b) of
the Transp ortation Act does not op-
eratei automatically without; any

-designation of land to' be excepted
from the release. If land was not
included in' the 'list of excepted
lands filed wvith the release, an in-'
ference arises that the land applied
for had: not. beeni listed because the

* railroad did -not suppose it- came
within the' scope 'of the' ' saving
clause. If land was listed as 'ex-
cepted from the release no legal sig-
nificance would attach.to that fact.
The decision stated:
- ,- - 0.The Transportation Act itself
specifies the circumstances which except
land from a release filed by a railroad
company under the act and commits to
the.Secretary of the Interior the respon-
-sibility for determining where those
circumstances exist. If the specified con-
ditions are' not found, the inclusion of
a tract of land by a railroad company in
its list of excepted lands cannot except

'that land from the effect of a release.
In other words, the list of sold- lands

-submitted with the elease filed in 1940
was for informational purposes only. -

Id. at 4-5. The decision concluded
by holding: -' - L

* -* We find only that a railroad an-
not invoke the saving clause of section
321 without. showing that application
for patent is made on -behalf of lone who
can assert the rights. of an innocent pur-
cha'ser for value. [Footnote omitted.] -

Id. at 6.
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In footnote 2, the decision set
forth the standard definition and
criteria in determining all "innocent
purchaser for value":

2 The 'term. "innocent purchasefri for
value," as used i the Transportation Act,
must be understood in its ordinary com-
mercial sense, and it has long been un-
derstood by the' courts to describe one
who purchases in good faith and for value.
Chapnian v. Santa Fe Pac. R. (So., 198
F. '2d 498, 502 (D.C. Cir. 1951). It is e-
sentially equivalent in meaning to "bona
fide purchaser." See Words and Phrases,
Innocent Purchasers for Value.

It is well settled that one who claims
protection as a bona fide purchaser must
be a purchaser for value and that the
burden is upon him to show that he has
paid value. See 46 Am. Jur., Sales, §465.
It is equally settled that one who himself
qualifies as a bona fide purchaser is en-
titled to protection as such notwithstand-
ing any lack of qualifications on the part
of: his immediate grantor, the original
purchaser, or any intervening purchaser.
73 C.J.S. Public Lands § 167; 92 G.J.S.
Vendor & Purchaser § 321. This latter
principle has been expressly applied in
cases arising under the act of March 3,
1887, as amended, 43 U.S.C. §§ 894-899
(1964'), and involving purchasers of lands
in canceled railroad grants. See Instruc-
tions, 11 L.D. 229 (1890) ; Union Pacific
Ry. o. et al. v.' McKinley, 14 L.D. 237
(1892); Union Colony v. Fulmele et a.,
16 L.D. 273 (193 ; ethnzan v. Glise,
17 L.D. 307 (1893) ; Ray'et at. v. Gross,
27 L.D. 707' (1898). It is clear, however,
that the protection of the statute could
be invoked only by, or for the benefit of,
a bona fide purchaser. See United States
v. Southern Pacific B. B. Co., 184 U.S. 49,
60 (1902), in which' relief was denied to
one who entered into an agreement to
purchase land from a party not entitled
to invoke the protection of the 1887 act
for the purpose of securing for that party
the protection which it could not seek in
its own right.

[d.at 5.

The application in this case was
properly rejected because on its face
it showed it was made on behalf of
someone who is not an innocent pur-
chaser for value and who cannot
stand in the position of that pur-

.chaser by virtue of privity of title
from him. This position is most in
keeping with the purposes and poli-
cies manifest by the Transportation
Act. There is no authority in the law

* for this Department to issue a pat-
ent to the railroad which will be on
behalf of one claiming only as an
adverse possessor even if the land
is found to have been nonimineral in
character and the original pur-
chaser from the railroad is found to
have been an innocent purchaser for
value. A ruling contrary to this
position opens the door to matters
which: have been deemed to have
been closed over 30:years ago and af-
fords opportunities for fraudlilent
claims by persons who' have never
recognized title in the railroad com-
pany and its: traisferees.

JOAN B. THOMPSON,

Administrative Judge.

ADMINISTRATIVE APPEAL
OF JAMES, MORGAN, JR.

V.

AREA DIRECTOR,
ABERDEEN AREA OFFICE,

ET AL.

5 IBIA 14
Decided Janua y 2, 1976

Appeal from the decision of the Area
Director, Aberdeen Area Office, Bureau
of Indian Affairs, dated March 31,.
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1975, declaring a lease approved by'
the Superintendent on November 5,
1974, mll and void.

A FIRMED.

1. Indian Lands: Leases and Permits :
Generally ,
Leases may be granted by the Secretary
pursuant to 25 FR- 1312(a) (4) only
where adult owners who qualify under 25
CFR 131.3 are unable to agree upon a.
lease.

APPEARANCES: Russel iA. Eliason,
of Ryan Seovilie, and UIhlir, for
appellant, James Morgan, r.

OPINION BY
ADMINISTRATIVE JUDGE

WILSON

INfTERIOR BOARD OF
IN:DlAN AP PEALS

The Slperintendenll of the Win-
neb go Inman Agbncy, lIebraska,
on Dec. 2, 1974, awarded a lease em-
b:racimg 60 acres' of land described
us the SE 'A. secitbn 7, Township'

24, Range 10,. Thurston County,)
N ebraska, to James Morgan, Jr., the
appellant hein. Prior,to awarding
the lease, pursuant to 25 CFR 131.2
(a) (4), the land Was adaertised by
the Superintendenton Nov. 5,1974-
Ior aperiod of 4. daks. The appel-
lant as. the high' bidder, was
awarded the lease for a term of 
years beginning Mlar. 1, 1975 ad
ending Feb. 28, 1980.

The alad bemg the original-allot-
mllent of Simon Porter, Allottee No.

25-0, is owned by six individuals,
four of whole are the appellees

herein. Subsequent to the approval
of the lease by the Superintendent
but prior to the beginning, of its
term, four of the six owlners Ol Jail.
31, 19 75, protested..the action of the
Suiperintenldenlt by letter to the Atrea
Director. Two of the protestors
stated they neverreceived their no-.
tice of May. 14, 1974, wherein1 the
Superintendent advised: the owlners
that he would lease the land in ques-
tion -if niio. lease was negotiated by
them Within 9Q:days.;
-The-Area Director considered the

protest as an appeal, and decided
that the Superintendent had no au-
thority to lease theproperty. On
Mar. 31, 1975, the Area, Director de-
clared the lease null ald void. The
Superintendent on Apr. 2, 1975,: ad-
vised the appellant of the Area Di-
rector's decision in the following
mannler:: : :-..0- d- 

Due to the action of Aberdeen Area
Offce, we can not accept.yoniur lease on
the Simnon Forter allotment, Allotment
No. 25-0. Thank you for your interest.

- The action referred to by the
Superintendent in his' letter of A~pr.
2, 1975a, was to tthe ;final paragraph'
of the Area Director's mnrqrandum
indicating the date of Feb. 2, 1975,
which read as follows: '

Upon a cursory examination of what
has been submitted to us for review, I
might call your attention to 54 AM 5.3
and 25 CFR 131.6, which expresses that
the Secretary is0 without authority to
grant a lease on land of an adult Indian
(except those who are not non-conpos
nentis and those whose whereabouts are
unknown). I believe you will need to
make :a careful review of the. action ap-
proving the lease to Mr. Morgan which
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appears to have been granted under 25
CFR 131.2(a) (4).

On Apr. 16, 1975 ,the- appellant
filed with the Superintendent of the
Winnebago Indian Agency, a peti-
tion seeking administrative review
of the actions taken by the Area Di-
rector and the Superintendent. The
petition was forwarded to the Com-
niissioner, Bureau of Indian Af-
fairs, who in turn referred the mat-
ter to this Board on June 25, 1975,
for review and decision.

Paragraph 14 of the petition
fairly sums up the appellant's argu-
ment for setting aside the action of
the Area Director and the Superin-
tendent and for declaring the ap-
pellant to be the lawful lessee of the
allotment in question. Paragraph 14
reads as follows:

The United States, acting through their
Department of Interior and* Bureau of
Indian Affairs, has the authority and
duty to lease the allotment involved in
this action, and having done so, the ac-
tion is final and binding on all heirs and
devisees and the Bureau of Indian Af-
fairs. The Secretary of the Interior has
the authority to approve all leases. He
approved the lease in question, and the
lessee has entered upon the land and
began farming. It would be improper and
illegal for the Secretary to approve any
other lease.

The controversy appears to focus
on the interpretation of 25 CFR
131.2 (a) (4) which in relevant part
provides:

(a) The Secretary may grant leases on
individually owned land on. behalf of;
* * * (4) the heirs or devisees to indi-
vidually owned land who have not been
able to agree upon a lease during the 3-
month period immediately following the
date. on which a lease may be entered

into; provided, that the land is not in
use by any of the heirs or devisees;:* 
[Italics supplied.]

[1] 25 OFR 131.2(a) (4) uses the
discretionary words "may grant."
Clearly, the purpose of this section
is not meant to force heirs or de-
Visees into negotiations. Rather, this'
section gives the Secretary the au-
thotity to grant leases only if the
.heirs or devisees have been unable
to agree on a lease and not on the
mere fact that the heirs or devisees
have not entered into a lease within
the 90-day period.

The failure of the owners to re-
spond or comply to the Superintend-
ent's notice of May 14, 1974, cannot
be interpreted as inability on the
part of the owners to negotiate a
lease, nor does it indicate disagree-
ment per se.

The Board notes that the owners,
although living in different parts
of the country, have in the past been
able to negotiate leases on the allot-
ment in question. There apparently
has been no disagreement among the
heirs in the past regarding lease ne-
gotiations.
L Clearly, the record is void of any
evidence to indicate the owners were
actually unable to agree to a lease.
At most, disagreement can only be
inferred by the owners' nonresponse
to the Superintendent's notice.
Under the foregoing circumstances,
the Superintendent was without au-
thority to award a lease on the
premises on behalf of the adult own-
ers who qualified to negotiate leases
under 25 CFR 131.3.

Moreover, contrary to the appel-
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lant's contention, the unauthorized 2. Adn
action of the Superintendent in of Pro
awarding the lease in question is not Applice
final and binding upon the Secre- An app

tary. G: . ;: ; : .: : :. X . Act, 43
NOW, THEREFORE, by virtue den to'

of the authority delegated .to the Interior
Board of Indian Appeals by the conditic
Secretary of the Interior, 43. CFR
4.1, the decision of the Area IDirec- 3. Colo
tor dated March 31, 1975, and the of Lan6
Superintendent's action of April 2, F aith-
1975, concurring thereto, declaring A color
appellant's lease null and void, is rejected
hereby AFFIRMED. establis}

This decision is final, for the Be- of title
partmnit. ' ; 3 0 that de

pa:r-- nent. :. . differen

ALEXANDER H. WILSON title to
, . . . : : ~~uisite ,Adirninistrative Judige.

4. Colo
I CONCUR: : of LanP

MItCHELL J. SABAGH, :aith-
Avtnriistrative Judge. General

only a
of land

JEANNE PIERRESTEGIJY of title

23 IBLA 358 : 'olor of
'Decided, Januay 23,197Z6 APPE.

Esq., 
Appeal from a decision of the Nevada
State. Office, Bureau of Land Manage- OPIN
ment,: rejecting appellant's color of TIT
title application (N 6444). . INTE,

Affirmed as modified.
i. Color or Claim of Title: Generally of the
Withdrawals and Reservations: Effect, of Lam
of-Withdrawals: and Reservations: Ju :
Stock-driveway Withdrawals' cascl-ass 1
A color of title application for land which cation
has been withdrawn for a stock-drivewayS
prior to any conveyance in a color of title N1 4,
applicant's chain of title is properly re- NE1/4
jected as to such land. the N'

EGUY ' - 23

linistrative Procedllre: Burden,
of-Color or Claim'of Title:
dtions

licant' under the Color of Title
U.S.C. §1068 (1970), has the bur-
establish to the Secretary Iof the
r's satisfaction that the statutory
ns for purchase under the Act
Mn met.

r or Claim of Title: Description
-Color or Claim of Title: Good

-Conveyances: Generally

of title application is properly
where the applicant has failed to,

[i how conveyances in her chain
describing lands different from

escribed in her application, and
t from each other, give color of
the applied for land for the req-
eriod of time.

r or Claim of Title: Description.
[Color or Claim of Title: Good
-Conveyances: Generally

ly, conveyances which describe
"p6ssessory interest" in a parcel
do not constitute a claim or color
-within the contemplation of the'

* Title Act.

LRANCES: A. D. Demetras,
Reno, Nevada, for appellant.

[ON BY ADMIAISTRA-
E JUDGE THOMPSON

'RIOR BOARD OF LAND,
APPEALS

s is an appeal from a decision'
Nevada State Office, Burea'u

dl Managemient (BLM) , dated
16, 1975; rejecting appellaait's
color of title purchase appli-
for the NE'/4 NEl/4 SE/ 4

SE1/4 NE,4 NE/4, E1/
NE1/4 NEIA4 of sec. 11, and
/2 SWI/'4 NW1/4, S2: NWl/4
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NWI/4 NWi/4, NW/4 SE/ 4 NW/ 4,
W1/2 NEl/ 4 : SE% NWi/4, S1/2 NW1/4

NIV/4, NWi/l NAV/ 4 NW1/4 NW'/4
of sec. 12, in T. 22 N., Rt. 54 E.,
M.D.M., Eureka County, Nevada.
The application, filed' on May 1,
1972, was accocImpallied by a list of
conveyances pertinent: to appel-
lant's claim of title. They all de-
scribed a possessory interest in er-.
tain lands. Photocopies: of the in-
'struments: (or abstracts thereof)'
from the County Recorder's office
appear in the record.

Review of the master title plat
inclicates that fee simple title to the
land described in the application. is
owned by the United States and that
all of section 11 is withdrawn for a
livestock driveway effective Mar.
21, 1919. The record contains a flair-
ly extensive land report prepared by
the BLI:twith respect to the sub-
ject land. The report disclosed the
absence of -private land in Home-
stead Canyon where the applied-for:
land is located. Lands inthe vicinity
have been used primarily for live-
stock grazing and mineral explora-.
tion..The report states that "[n] o.
valuable improvements are located
'o.the subject land and none of the
land shows evidence of agricultural
,development. i

It is noted in the. report that the
subject lands were apparently devel-
oped as a homesite some time in the,
early 1900's, that a rock cabin at.
the. site was probably developed at
that time, and that a small area of
the.site was fenced at the time of the
original development. The report
goes on to state that, "because the

subj ect land has been -unfenced and
relatively unimproved it has been'
managed: as National Resource
Land."! Finally, the.report reveals
that "[t] he subj ect lands are located
within the Blackpoint Grazing Al--
lotment and are grazed by livestock
owned by Bill Harris."

The decision of the BLM rejeted
the application because: (1) the
land in section 11' x-as withdrawn
prior to: initiation of the cladi; (2)
there was an absenmce'of valuiable,
existing improvements on the land;
(3) there were breaks in chain of
title to te. land based on the vari-
ance in descriptions betweent the first
instruments of title, the later Idnstru
ments, ad the description in the
application; and (4) deeds purport-
ing to convey a "possessory interest"
are not effective as color of title.

Appellant argues, on appeal that
the old cabin and fence on the land
are in fact valuable improvements
and that a "possessory interest" is
suflicient to establish color of title.

The Color of Title Act, 43 .S.C.
§1068: (1970), provides, in part, as
follows:

The Secretary, of the Interior * *

shall, whenever it shall be shown to his
satisfaction. that 'a tract of public land
has been heldl in good' faith and in peae&-
ful, adverse, possession by a claimant,
his ancestors or grantors, under elaimin or
color of title for-more than twenty years,
and that valuable improvements have
been placed on such land * * issue a pa-
tent f or- not to exceed one hundred and
sixty acres of such land * *

[1't' A purchase' application un-
der the Color of Title Act may not
be based pion a claim initiated on

..- P. 
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w athrawn or reserYedlands. Be r
J.,, sclsetto, 21 IBLA 1 l93 (1975);
A va Af. Knorr, 14 IBLA 237j 241
(1974)-,43 cF' 2540.0 'b-(b)> The
first deed in appellalit's chain: of
title is dated after the landI in sec-
tilon 11 was already 'ithdrawn for
sa stock-driveway' pur~suanlt. to. the
Act of 'Dec.-29,.1916, ao aine= ded 43
U.S.C. § 300 (1970). Therefore, the
application mnust b rejected as to
the land in sectioh -1 because of the
withdraaval, apart from other rea-
sons.-

[2] An1 applicant unLder the-Color
of Title Act has the burden to estab-
lish to the Secretary of the Inter-
ior's satisfaction that the statutory
conditions for purhase,'under the
Act have been met. 'Homer TV. 11an-
nix, 63 I.D. 249, 951 (1956). This
burden has not been met in this case.

[3] A review of the chain of title
reveals the basic inadequacy in ap-
pellant's showing of a holding of
the land for the requisite time ul-
der a claim or color of title. The first
deed sh wn on the fori accompany-
ing appellant's application is dated
Feb. 21, 1933, and describes a,

Possessory interest in and to a tract of
land 'situated in Diamond'Valey, ureka
County, Nevada, 'aid about three miles
south of the "Maggini Ranch" in. said
_County_, consistin,, of 80 acres, unsur-
veyed land...

The second deedj dated- Feb. 7, 1934,
-described,-

a possessory-interest in and to a
tract of land situated in Diamond Valley,
.Eureka County,, Neveda, and about three
miles in a. southerly direction from the
1aggi ranch in said county, consisting

of about S0 ares, unsurveyed land, ad

whatvill. probably be w'4en'sivyeed,,or
Ioeted therein, the 'W V W 'of See-
tion one, and NE 14 NE y/ of Section two,
all in towrship twenty tvo, noith;, range
54 east, M.D.B.i.'

The third deed in 1945 is sigiliicant
as the grantee was appellant's hus-
band, BertrandAambel. This deed
conveyed certain land described by
legal subdivision in White Pine
County. It also listed ceit ain water
rights and interests and then other
"pieces and parcels of land, and
water rights locatec in EUREKA
COUNTY,. STATE . OTh NE-
VADA," and recited the same de-
scription quoted above contained in
the 1934 instruament.The efourth in-
strunient Th1 the chain is dated Dec.
19, 1957, whereby Bertrand Aram-
'bel. and Mary Jean Arambel, his
Wife, conveyed to themselves as
"joint tenants Avith right of survi.
vorship" of the real property owned
by.themn in certain counties ill Ne-
vada. The parcels of property are
not set forth. The next instr umlent
gives a entirely' different descrip-
tion from the descriptions in the
previous instruments. It is .a court
decree, dated Aug.'10,1964, distrib-
uting the assets of the estate of
Bertrand Arambel; to appellant
-whose nane is given as. Jeanne
Arambel, a/.k/a Marie Jeanne
Arambel, Jeanne Marie Arambel,
Mary Jean Arambel. The instru-
ment includes the following descrip-
tion of land ini T. 22 N., R. 54 E.,
'M.D:B. &t M4.: -

Section 12: Possessory interest in land
approximately in the NE 1j of SE lj3;
NW 14 of' SW 1/4 ".
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The last instrument is a deed, dated
Jan. 16, 1967, from appellant to
herself and her husband, Auguste
Pierresteguy, as joint tenants with
survivorship, containing the same
description as the court decree.

In examining these descriptions,
it is apparent that the 1934 deed
and 1945 deeds purport to describe
unsurveyed land. The description of
the and as it will probably be when
surveyed constitutes a conitiguous
parcel. However, the 1964 court de-
cree and deed of 1967 describe land
approximately in two separate
quarter-quarter parcels which are
one-half mile apart. The description
in the application again describes a
completely contiguious parcel, albeit
a somewhat irregularly sided tract.
The field report discloses that T. 22
N., R. 54 E., M.D.B.M., was sur-
veyed in 1937. Only the application
.gives a description according to the
survey. The deeds and court decree
in 1964 describe the land as unsur-
veyed but give a description of what
the land will probably be when sur-
veyed. None of those probable de-
scriptions embrace any of the land
as described in the application. Fur-.
thermore, there is no explanation of
the change in the description in the
1964 decree which gives t sepa-
rate tracts of land widely separate
*from each other, rather than a con-
tig lous arcel as described in the
prior conveyances. Neither of the

I Appellant apparently was the beneficiary
and executrix of the estate. We note that one
executing an estate for his own behalf cannot
by describing lands in the administration of
an estate crente one's own title, or color of
title, to land where none existed before.
Bryan N. Johnson, 15 IBLA 19 (1974).

tracts in the 1964 decree embrace
land described in the application,
although the land is in the same
section.

Although appellant claims she
can supply deficiencies in the chain
of title, she has offered no explana-
tion as to how any of the convey-
ances in her chain of title can give
color of title to the subject land
when it is not included within the
description of the land. The most
the record shows in this connection
is a letter to her from Wallace T.
B3ounldy, dated Dec. 23, 1970, giving
a; description of his survey of land
embracing the cabin and old fences.
lie stated:

Tle following is a legal description of
the 80 acre Homestead situated in. Home-
stead Canyon on the East side of Dia-
mond Valley. This legal description
should tend to replace the one now on file
in the Eureka County Court House.

This legal description has been com-
piled from field notes of a survey made
under my supervision on November 24th,
1970.. The area we have surveyed and
described herein takes in SO acres of the
most logical bottom ground surrounding
the old fences and Stone Cabin still in
existence.

This explanation given by appel-
lant's surveyor indicates that the
description in the application was
achieved from his survey to include
"the most logical bottom ground sur-
rounding the old fences and Stone
Gabin." There is no explanation or
attempt to correlate the. new des-
cription with the old descriptions or
to show that the -parties to the con-
Veyances of record understood the
descriptions to cover such "bottom
ground." The instruments in the
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chain of title do not refer to the
cabin, the fences, or anything which
would illustrate that such land was
intended. On the face of the record
as it now stands there is nothing
which satisfactorily ties the land ap-
plied for with the conveyances. Ap-
pellant indicated she first knew
she did not have clear title to the
land in 1970. The provision of the
Color of Title Act under which ap-
pellant. applied requires a: holding
under claim or color of title for at
least 20 years. Her chain of title des-
cribing land in section 12-which is
not the land in the application-goes
back ontily to 1964. That description
is entirely different from the prior
descriptions.

Generally there can be no color of
title to land which is not embraced in
a description in some instrument of
conveyance. Cloycd and Vedma Hit-
oheUl, 22 IBLA 299 (1975) ; WillZiam

P. SulivMan, 18 IBLA 141 (1974);
lIacws Rudnice 8 IBLA 65
(1972). Further, a mistaken belief
that land may be included within
a description is not a sufficient basis
for concluding land has been held in
good faith under a claim or color of
title. Id. On the basis of the present
record we must cohclude there is in-
sufficient information which would
establish a good faith holding of the
land described in the application utn-
der a claim or color of title sufficient
to meet the* requirements of the
Color of Title Act.

[4] There is an additional reason
for rejecting appellant's .applica-
tion. All of the instruments in her
chain of title refer to a "possessory

interest in land." It is axiomatic that
adverse possession alone against the
United States creates no right to
land. E.g., Beaver v. United States,
350 F. 2d 4 (9th Cir. 1965), ert.
denied, 383 U.S. 937 (1966). The
purpose of the Color of Title Act
was to enable persons who believed,
with good reason, that they .had title
to land to purchase such land upon
finding the defect in their title. The
appellant's mere statement, without
any support in reason or the law,
that a "possessory interest" can con-
stitute a color of title cannot be ac-
cepted. The use of the term in these
instruments suggests something
other than title; otherwise, its use in
an instrLunent of conveyance would
be redundant. The specific qualifi-
cation that only a "possessory inter-
est" is being conveyed appears to be
a limitation on the quantLun of the
interest, and a recognition that
something less than a fee simple title
is being conveyed. Without more, we
cannot accept conveyances which
limit the estate being conveyed to a
"possessory interest" as constituting
a claim or color of title within the
contemplation of the Color of Title
Act. Appellant has not shown why
she or her predecessors could believe
in good faith that they had fee sin-
ple title to land under Conveyances
which purport only to convey a
"possessory interest in land." Cf.
Thomas Orqmacheca, A-30092 (May
8, 1964).

WTe must conclude that appellant
has failed to show that the land was
held in good faith under some in-
strument giving the requisite color

23]
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of title.2 The decisio n is modified to
reflect the =asons stated above was
the, base' for our afirmance..

Theiefore,' pursiianl to the au,-
thority de 6ogated to, tl6 Bddeof
thand Appeals by the Seretary f

Interior, 43 CFP, 4.1, thede-
cision appealed from is affirmed, as
modified, for the reasons stated in
this decision.

JOAN B. Trroi£PsoN,
A JudnistativeJqdge.

Wr CONCurT,

MARTIN RITVO,

Aldinistrative Judge.

EDWARD W. Sr-mBIXGn

Administrative Judge.

ROSCOE PAGE, ET AL.
V.

VALLEY CAMP COAL COXPANY

6: IBMA i

Decided January 28, 1976

Appeal by Valley Camp Coal Company
from a decision by Administrative Law
Judge Forrest E. Stewart- (Docket No.

HOPE 75-702); dated;June 26, 1975,
granting compensation to miners pur-
sliant to sec. 110(a) of the Federal
Coal 'Mine Health and Safety. Act of
1969.

Affirmed.

In view of this conclusion it is unneces-
sary to determine whether the dilapidated
structures on the property may be considered
'valuable improvements" within the- meaning

of the Color of Title Act. Cf. Lena A. Warner,
11 IBLA 102, 106 (1973), Virgil H. Menefee,
A-30620 (Nov. 23, 1966).

Federal Coal Mine Health and Safety
Act. 'of 1969: Entitiement; Of Miner's:
Compensation: Generally

Miners are entitled to compensation under
see. 110(a) of the Act w heln sees. 103
:(f) uadn 104(cj withdraial olders are in
effect ebneurrently eveii if the 103(f)
.order was issued- first. Such conpensa-
tion, however, is computed with refer-
eire only to the dratioi of the sec.
104(c) orders.

APPEA-RANCE: Charles Q. Gage, Esq.,
*for appellant, Valley Camp Coal Com-
pany.'

OPINION BY CIE. ADM1IN-
ISTRATIVE JUDGE DOANE

INTERIOR BOARD OF MINE
OPERATIONS APPEALS

Factual and Procedural
Ba* ekround

: On Jan. 10, 1975, at about .7:30
a.m.,' a mine fatality occurred at
:Valley. Can4 Coal'Company's (Val-
ley Camp) No. 15 Mine, located at
'Mammoth, West Virginia. There-
i.after, all of the imen - volntarily
withdrew from the mine as permit-
te b their wage agreement. The
Mining Enforcemllent .and Safety
.Administrationi (MESA), through
-its inspector Jack M. Campbell, is-
sued all crder of withdrawal pursn-

-an:t. to sec. 3(f) of the Federal
-Coal M Aine,Health anld Safety Att
'of' 1969 (Act)' at approximately

:11 :15 a.ni. o llthe same day, Jan. 10,
1975. Inspector Calipbell thereafter

-between 12':30 an :1:30 p.m. on the
sane: day issued, Orders of With-

130 U.S.C. § 801-960 (1970).

'1 i 
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drawal 1 JAC, 2 JMC,'and 3 JMC,
each pursuant to sec. 104(c) (2) of
the Act,

An application for compensation
was filed on Feb. 10, 1975, by coun-
sel representing the miners detailed
hereinafter (miners). At a hearing
in Charleston, West Virginia. on
Apr. 10, 1975, the miners, Valley
Cainp, and MESA (as aicus
curiae) were each; represented.
There were no factual issues in dis-
pute and the validity of the orders
of withdrawal was uncontested. The
parties stipulated to the compensa-
tion that would have been due the
miners in 'this, matter had they
wIorked in Valley Camp's mile on
Jan. 13, 1975, Jan. 14,1975, and Jan.
15, 1975. Oin June 26, 1975, Judge
Stewart entered his Decision and
found that the miners were entitled
to the compensation listed in. the
stipulation. No prayer was made for
compensation beyond the amoLnts
contained in the stipulation. No ex-
planation was provided as to why
the prayer was limited to compensa-
tion on the 13th, 14th and 15th of
Jan.. since the orders were issued on
the 10th of Jan. 

On July 16, 1975, Valley Camp,
filed a timely Notice of Appeal and
on Aug. 4, 975, it filed an Appel-.
lant's Brief with this Board. Not
response was, received from the.
above styled miners or MESA.

Co tentions on Appeal.

Valley Camp relies in its brief
on the following language in sec.
110(a):

o * *If a coal mine or area of a coal
mine is closed ly an order issued nder
sectiok 104 of this title for an un-war-
rantable failure of the operator to comply
with any health or safety standard, al
miners who are dled due to such order
shall be fully compensated 4* . (Italics
added.)

This language is relied upon by Val-
ley Camp to stand for the proposi-
tion that in order, for the miners to
be entitled to the compensation mien-
tioned in sec. 1io(a),Ia sec. 104(c)
order must be the first order to offi-
cially mandate the withdrawal and
consequent idlement of the miners.
Since the 103 (f) order was the first
one issued, it is contended that that
order "idled" the miners, No posi-
tion is stated as to: the effect of the
104(c) orders remaining in exist-
once after the 103 (f) order was ter-
minatecl. It is argued not that the
103(f) order preempted the 104(c)
orders but that section 110 (a) does
not apply unless the order which
Vrst officially "idled" the miners was
a sec. 104 order.

The miners in the instant case did
not file a briel on appeal. Their con-
fention: before the -Judge was that
secs. 104(c) and 103(f) were de-
signed to accomplish different purr
poses and the Congressional intent
behind the passage of sec. 104 was,
inter. edia, to allow- compensation
tinder sec. 110(a): for miners idled
by sec. 104 orders. Further, the min-
ers argued, the- practical effect of
the 104 (c) orders was that no miner
could return to work until each or-
der was terminated. This proposi-
tion was pointedly demonstrated by
the fact that although the 103(f)'
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order was vacated on Jan. 14, 1975,
no work could resume until Jan. 15,
1975, when the 104(c) orders were
terminated.

issue Presented

Are miners entitled to compensa-
tion under sec. 110(a) of the Act
when the first official order of with-
drawal resulting in idlement of
miners was issued pursuant to sec.
103 (f) but orders of withdrawal is-
sued pursuant to sec. 104(6) were
subsequently issued while the
former order was still in effect? 

Discussion

In United Mine Workeers of
Amnerica, District No. 31,2 the Board
said:,

* * * Clinclifield argues that since the
mine was voluntarily closed prior to is-
suance of the order, the miners were not
idled by such order and that, therefore,
section 110(a) is not applicable. We do
not agree. * * Regardless of the se-
quence of events or the method by which
the miners were originally withdrawn,
a mine, or section thereof, is officially
closed upon the issuance of an order pur-
suant to section 104, and the miners are
officially idled by such order. * * *

As the above reveals in part, we
held in that case that when a mine
is closed due to an action of the
operator following an explosion and
subsequently MESA issues a 104(a)
order of withdrawal, the miners are
entitled to compensation under sec.

21 IBMA 38, 41, 78 I.D. 18, 1971-1973
OSHD 15,367a 1971).

110(a) from the date of the order.
In the instant case there is a three-
tiered sequence: voluntary witlh-
drawal of the miners in accordance
with their contract; an official order
of withdrawal issued pursuant to
sec. 103 (f) ; and three official orders
of withdrawal issued pursuant to
sec. 04(c). The miners in the in-
stant case were officially withdrawn
by the 103 (f) order. However, they
were also officially withdrawn by the
see. 104(c) orders. The language in
see. 110 (a) of the Act allows com-
pensation to miners who are "idled"
by a 104(c) order. There is nothing
in the language of that section to
indicate that compensation for
miners will not lie when there are
two different orders of withdrawal
in effect concurrently. Additionally,
that section does not require the 104
order to be the first official one. Se-
quence, as implied by the United
Mine Workers of America decision
(supra), is not the essence of the
applicability of sec. 110 (a). The es-
sence is the eifective date of the is-
suance of the sec. 104 order of
withdrawal.

Secs. 103(f) and 104(c) orders:
are designed to achieve different
ends. Clearly, by its own anguage,
sec. 103(f) operates to provide the
inspector with emergency powers in
the exigencies of a situation wherein
there is a mine accident for the pur-
pose of protecting the health and
safety of persons in the coal mine.
A see. 104(c) order, in addition to
protecting the health and safety of
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miners, operates to provide a sanc-
tion for a recalcitrant operator's mUi-
warrantable failure to comply with
the mandatory standards found in
the Act and regulations. Further,
a 104(c) order in combination with
sec. 110 (a), operates to provide com-
pensation for miners forced to lose
work due to this unwarrantable fail-
ure. The sequence of 103 (f ) and 104
orders bears no relationship to
the manner in which secs. 104
and 110(a) operate together. Just
as the issuance of a 103(f) order
has the effect of officially man-
dating the withdrawal of miners
whether or not they have al-
ready withdrawn, the issuance of
a 104 (c) order,. for purposes of sec.
110(a) has the effect of officially
idling the miners even though, in
fact, they have already withdrawn
from the mine voluntarily, or they
have first withdrawn in compliance
with a 103(f) order. Ergo, the
miners in this matter were officially
"idled" for the purposes of sec. 110
(a) by the 104(c) orders of with-
drawal upon their issuance not-
withstanding the prior withdrawal
required by the 103(f) order. Idle-
ment for purposes of sec. 110(a)
began on Jan. 10, 1975, when the
first 104(c) order was issued, and
continued beyond Jan. 14, 1975,
when the 103(f) order was termi-
nated, until Jan. 15, 1975, the date
of the termination of the three 104
(c) orders of withdrawal.

The amounts in the following
schedule of payments stipulated to
by the parties for the days of Jan.
13, 14 and 15, 1975, were found by
the Judge to be due and owing by
Valley Camp to the miners listed
therein who are also parties to this
matter.

Name 1/13175 1/14/75 1/15/75 Total

Roscoe Page - $49.23
Victor

Washington- $51.98
Franklin

Campbell - $51.98
Keith Agee - $49.23
Thomas Page-- $49.23
Don Rains - $49.23
GaryBrown.---- $55.00
Joe Adkins - $47.03
Danny Trent ---- $55. 00
Charles Keenan $51.98
James

Schoolearft-- $55. 0
Clarence Stone. $47.03
Robert Myers --- $51.98
Michael

Campbel - $47. 03
Stephen

Sizemore - $49.23
Maxie Goodwin. $51.98
Nelson Metz - $49.23
Howard

Murphy - $47.03
Roy Balser - $51.98
John Qualls - $55.00
Daniel Stephens $51.98
Clyde Foster --- $49.23
Galen

Carpenter - $49.23
Ronald Cochran $47. 03

- $49. 23

$51.98 - $103.96

$51.98 - $103. 96

$49. 23 - $98.46
$49.23 - $98. 46
$49.23 - $98.46

$55.00 - $11. 00
$47. 03 - $94.06
$55.00 - $110. 00
$51.98 - $103. 96

$55. 00 - $110. 09
$47. 03 - $94. 06
$51.98 - $103. 96

$4.03 - $94. 06

$49.23 - $98.46
$51.98 $51.98 $155. 94
$49. 23 $49.23 $147.69

$47.03 $47.03 $141.09
$51.98 $51.98 $155.94
$55. 00 $55.00 - $165. 00
$51.98 $51.98 $155.94
$49.23 $49.23 $147.69

$49.23 $49.23 $147.69
$47.03 $47.03 $141. 00

Total. $2, 829. 16

We find no reason to overturn the
Judge's findings of fact and conclu-
sions of law, or inquire further into
the calculations for compensation
beyond the amounts stipulated.
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ORDER

WHEREFORE, pursuant to tho
authority delegated to te Board by.
the Secretary of the Interior (43
CFR- 4.1(4)), 'IT IS. HEREBY
ORDERED that the decision in
the above-captioned case IS AF-
FIRMED and that the above sumns
totalilng $2,829.16 be paid to the

respective miners indicated above
within 30 days of the date of this
Decision.

DAVID DoA.NE,
Chief Adminairative Judge.

I coNcur:

HOWARD J. SCHILLENBERG, JR.,
Adqmidnistrative Judge.
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STANLEY M. EDWARDS
February 4, 76

STANLEY M. EDWARDS

24 IBLA 12
Decided Febumary 4, 1976

Appeal from decisions of Wyoming
State Office, Bureau of Land Manage-
ment, rejecting noncompetitive oil and
gas lease offers W 47844, W 47845,
W 47846, W 47847.

Set aside and remanded.

1. Oil and Gas Leases: Discretion to
Lease

In the absence* of a withdrawal of land,
from mineral leasing, public lands are
subject to leasing for oil and gas in the
discretion of and under conditions im-
posed by the Secretary of the Interior.

2. Oil and Gas. Leases: Generally-Oil
and Gas Leases: Consent of Agency

The recommendations of the Forest Serv-
ice are important in determining whether
or not an oil and gas lease should issue
for public lands but are not conclusive.
Ultimately, the Secretary of the Interior
is entrusted with the responsibility of de-
termining whether or not to issue a lease.

3. Oil and Gas Leases: Lands Subject
To-Wilderness Act

Public lands in national forests are pres-
ently open to oil and gas leasing re-
gardless of whether they are part of an
officially designated wilderness area.
However, where the land is within such
an established wilderness area, the Sec-
retary of Agriculture has the statutory
authority to prescribe reasonable stipula-
tions for the protection of the wilderness
character of the land consistent with the
use of the land for the purpose of the
lease, although only the Secretary of the
Interior may close the land to leasing- or
prohibit the issuance of a lease..

4. Oil and Gas Leases: Consent of
Agency-Oil and Gas Leases: Discre-
tion To Lease

Where the Bureau of Land Management
rejects an oil and gas lease offer for pub-
lic lands within a national forest solely
on the objection of the Forest Service and
where the Bureau officials did not make
an independent determination whether
leasing the lands is or is not in the public
interest, the rejection is not a proper ex-
ercise of discretion and the case will be
remanded to the Bureau for further con-
sideration.

APPEARANCES: Michael J. Sullivan,
Esq., Casper, Wyo., for appellant.

OPINION BY ADIMINISTRA-
TIVE JUDGE STUEBING

INTERIOR BOARD OF LAND
APPEALS-

Stanley M. Edwards appeals

from decisions dated Sept. 23 and

Oct. 2, 1974, of the Wyoming State

Office, Bureau of Land Manage-

ment, rejecting noncompetitive oil.

and gas lease offers W 47844, W

47845, W 47846 and W 47847 for

lands within the Shoshone National

Forest. The sole reason given for-

the rejection of W 47844- was -that

the Forest Service objects to leasing.

for oil and gas. The other offers w ere

rejected beause the lands in the

offer are within the boundaries of

the Washakie Wilderness and the

Forest Service recommends that the

lands not be leased.

On appeal, Edwards asserts that

under see. 17(c) of the Mineral

Leasing Act, 41 Stat. 437, 30 U.S.C.

§. 226 (c) (1970), the applicant

83 I.D. No. 2
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"shall be entitled to a lease" where the Mineral Leasing Act the Secre-
noncompetitive lease offers are filed tary has plenary discretion to refuse
on public domain or acquired lands. an offer to lease. E.g., Udall v. Tall-
He submits that the Secretary of man, 380 U.S. 1 (1965); osita
the Interior has no discretion in the Trujillo, 21 IBLA 289 (1975).
issuance of a lease where the appli- However, if the Secretary, or one
cation is on a noncompetitive basis. exercising the duly delegated au-

Assuming arguendo that discre- thority of the Secretary, does decide
tion does exist, appellant contends to lease a particular tract, he must
that the rejections were an abuse of issue the lease to the first qualified

discretion. Ie asserts that the deci- applicant therefor. Yolana Rockar,
sion was arbitrary and capricious, 19 IBLA 204 (1975); Lloyd W.

based upon the recommendation of Levi, 19 IBLA 201 (1975). In the
the Forest Service without regard absence of a withdrawal of land
to public interests or without a from mineral leasing, public lands

factual basis. ordinarily are subject to leasing for

Appellant further contends that oil and gas in the discretion of, and

the rejections were contrary to the under the conditions imposed by the
Department's multiple use concept. Secretary. sdras K. Hartley, 23

He reasons that the Department has IBLA 102 (1975); Duncan Hiller,

broad discretion in prescribing 6 IBLA 216, 79 I.D. 416 (1972).
terms and conditions regarding the [2] Appellant's other contentions

conduct of operations under an oil warrant consideration. Although
and gas lease. Accordingly, he con- the Secretary does have discretion

tinues, the Department, in exercis- in issuing oil and gas leases, a deci-

ing its discretion, can prescribe sion to reject a lease must have a

terms and conditions which it deems reasonable basis. The recommenda-

adequate to resolve any conflicts be- tions of the Forest Service, Depart-
tween competing uses. Appellant ment of Agriculture, regarding
expresses his willingness to enter national forest public lands are im-

into stipulations which the Forest portant in determining whether a

Service might deem appropriate fol lease should issue, but are not con-

the restriction of leasehold opera- elusive. Erdras K. Hartley, supra;
tions on the lands and believes that Bill J. addoxo, 22 IBLA 97
such action would serve to encour- (1975).; BeverleyLasrich, 22 IBLA
age the multiple use concept and 202 (1975). Ultimately, the Secre-
obtain the greatest net public bene- tary of the Interior is entrusted
lit from the lands in question. with the responsibility of determin-

El] Appellant's assertion that the ing whether to issue a lease. This is

Secretary of the Interior has no dis- apparent in the cases dealing with
cretion in the issuance of noncom- stipulations in oil and gas leases.

petitive oil and gas leases of public Although the Forest Service's rec-
lands is incorrect. Under sec. 17 of ommendations for stipulations to
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protect environmental and other
land use values will be carefully
considered, in most instances the De-
partment of the Interior determines
what stipulations must be required
as a prerequisite to lease issuance.
Esdras K. Hartley, spra; Earl R.

Wilson, 21 IBLA 392 (19T5). This
Board has been insistent that pro-
posed stipulations be reasonable. If
the stipulation is unreasonable, it
will be deleted, or the case will be
remanded to the Bureau of Land
Management for further considera-
tion. Earl Wilson, supra; Bill J.
Maddox, supra, Duncan Miller,
supra.

Complete rejection of a lease of-
fer is a more extreme measure than
the most stringent stipulation. If
the Board requires that a stipula-
tion be based on valid reasons, it is
even more compelling that a rejec-
tion should rest on a sound founda-
tion.

[3] W 47844 was rejected because
the Forest Service objects to leasing
for oil and gas, and the foregoing
discussion concerning stipulations
relates principally to that case. The
other three were rejected because
the lands are within the boundaries
of the Washakie Wilderness and the
Forest Service recommends that the
lands not be leased. The fact that
lands are included in a wilderness
area does not preclude the issuance
of oil and gas leases for these lands.

There is a distinction to be drawn
between the rules which apply to
public land oil and gas lease offers
for lands which have been included

officially in established National
forest wilderness areas and lease of-
fers for public lands in national for-
ests which have not been so desig-
nated. Since this appeal involves
offers for lands in both categories,
this distinction should be clarified.
Under the law, public lands in either
category are presently open to oil
and gas leasing. Both categories
may be leased subject to reasonable
stipulations for the protection of
other resource values. The differ-
ence lies in the fact that where such
lands are included in approved
wilderness areas, the Secretary of
Agriculture has the statutory au-
thority to prescribe appropriate
stipulations, whereas with regard to
public lands in national forests
which do not have wilderness desig-
nation, it is the Secretary of the In-
terior who has the authority to de-
termine what stipulations should be
imposed.

The Wilderness Act of Sept. 3,
1964, 16 U.S.C. § 1133(d) (3)
(1970), provides:

(3) Notwithstanding any other provi-
sions of this chapter, until midnight De-
cember 31, 1983, the United States min-
ing laws and all laws pertaining to
mineral leasing shall, to the same extent
as applicable prior to September 3, 1964,
extend to those national forest lands des-
ignated by this chapter as "wilderness
areas"; subject, however, to such reason-
able regulations governing ingress and
egress as may be prescribed by the Sec-
retary of Agriculture consistent with the
use of the land for mineral location and
development and exploration, drilling,.
and production, and use of land for trans-
mission lines, waterlines, telephone lines,
or facilities necessary in exploring, drill-

:: ,
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ing, producing, mining, and processing op-
erations, including where essential the
use of mechanized ground or air equip-
ment and restoration as near as practi-
cable of the surface of the land disturbed
in performing prospecting, location, and,
in oil and gas leasing, discovery work, ex-
ploration, drilling, and production, ' *'

Moreover, in addition to this au-
thority for the Secretary of Agri-
culture to regulate ingress and
egress, the same sec. provides:

Mineral leases, permits, and licenses cov-
ering lands within national forest wilder-
ness areas designated by this chapter
shall contain such reasonable stipulations.
a& may be prescribed by the Secretary of
Agriculture for the protection of the wild-
erness character of the land consistent
with the use of the land for the purposes
for which they are leased, permitted or
licensed. Subject to valid rights then ex-
isting, effective January 1, 1984, the min-
erals in lands designated by this chapter
as wilderness areas are withdrawn from
all forms of appropriation under the min-
ing laws and from disposition under all
laws pertaining to mineralleasing and all
amendments thereto. (Italics added.)

Departmental regulation 43 CFR

3111.1-3(f) implements the statute.

It must be noted' that the author-

ity vested in the Secretary of Agri-

culture to regulate ingress and eg-

ress and to prescribe stipulations for

protection of the wilderness charac-
ter of the land is conditioned in two

respects. First, such regulations

and/or stipulations must be "rea-

sonable." Second, they must be con-

sistent with the mineral use of the

land. We find no authority, express

or implied, for the Secretary of Ag-

riculture to withdraw the land from

mineral leasing or to prohibit the is-
suance of a mineral lease. Indeed,
the text quoted 'above would strongly
suggest that the intent of. the legis-
lation was that these lands would
continue to be available -until 1984
on the same basis as they had been
previously. Thus, an election to re-
fuse to issue an oil and gas lease
would continue to' be at the discre-
tion of the Secretary of the Interior
upon a finding by him, or his dele-
gate, that good cause therefor ex-
isted.

[4] Where BLM officials have
carefully considered and weighed
theinultiple use factors and decided
rejection of an offer is required in
the public interest to protect special
environmental and resource values,
this Board has upheld such a rejec-
tion. E.g., Rosita Trujillo, supra. In
the present case, however, the record
does not show a proper exercise of
discretion by BLM officials based
upon an independent determination
whether leasing these lands is or is
not in the public interest. Esdras K.
Hartley, supra.

The Bureau should analyze all
factors involved and decide whether
the leases should be rejected. One
factor to be considered is appellant's
willingness to accept, reasonable
stipulations for the protection of the
lands. If, after deliberation, the
Bureau decides to, reject the offer,.
reasons for that decision should be
enumerated.

Therefore, pursuant to the au-
thority delegated to the Board of
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Land Appeals by the Secretary of
the Interior, 43 CFR 4.1, the deci-
sion of the 'State Office is reversed
and remanded to that office for fur-
ther consideration.

EDWARD W. STUBBING,
Administrative Judge.

WECONCUR:

JosrPnn W. Goss,
Administrative Judge.

JOAN B. THOMPSON,
Administrative Judge.

POCAHONTAS FUEL COMPANY
6 IMA 14

Decided February 4,1 976

Appeal by Pocahontas Fuel Company
from a decision dated Aug. 12, 1975,
by Administrative Law Judge James A.
Broderick upholding the validity of an
imminent danger withdrawal order
issued pursuant to sec. 104(a) of the
'Federal Coal Mine Health and Safety
Act of 1969 in Docket No. HOPE
75-716.

Affirmed.

'Federal Coal Mine Health and Safety
Act of 1969: Imminent Danger: Proxi-
mate Peril

A condition of float coal dust accumula-
tions in energized electrical rectifier and
starting boxes where arcing and spark-
ing normally occur constitutes an immi-
nent danger. 30 U.S.0 § 814 (1970).

APPEARANCES: L. Graeme Bell III,
Esq., for appellant, Pocahontas Fuel

Company; Thomas A. Mascolino,
Assistant Solicitor, Leo J. McGinn,
Trial Attorney for appellee, Mining
Enforcement and Safety Administra-
tion.

OPINION BY
ADMINISTRATIVE JUDGE

SCHELLENBERG

INTERIOR BOARD OF MINE
OPERA TIONS APPEALS

Background

On Mar. 7, 1975, Withdrawal
Order No. 1 JBF was issued in Po-
cahontas Fuel Company (Poca-
hontas) Modoc Mine in Mercer
County, West Virginia. The order
was issued pursuant to sec. 104(a)
of the Federal Coal Mine Health
and Safety Act of 1969 (Act) and
cited the following condition:

75.400

The No. 1 belt conveyer (sic), float coal
dust in depths up to 1/4 inch was allowed
to accumulate in and around the rectifier
and starting box for the No. 1 belt con-
veyer drive, float coal dust, loose coal
(damp) and coal dust six inches deep
(lesser amounts at different locations)
starting at a point approximately 65 feet
inby, the entire length of the belt con-
veyer.

On Mar. 21, 1975, Pocahontas filed
an application for review pursuant
to sec. 105 (a) of the Act.2 An evim
dentiary hearing before the Admin-
istrative Law Judge (Judge) was
held on June 3, 1975, in Bluefield,
West Virginia.

The Judge in his decision ac-

130 U.S.C. secs. 801-960 (1970).
230 U.S.C. sec. 815(a) (1970).

37]
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cepted the inspector's judgment that
an imminent danger of explosion
was presented by the float coal dust
accumulations in the rectifier and
starting box housings in which arc-
ing from electrical circuits normally
occurs. He therefore concluded that
the withdrawal order was properly
issued.

Pocahontas timely filed its notice
of appeal from the Judge's decision
on Aug. 25, 1975.

Issue on AppeaZ

Whether the Judge erred in con-
cluding that the subject withdrawal
order was issued on the basis of a
condition which at the time of is-
suance warranted a reasonable esti-
mate or expectation that death or
serious bodily injury would occur
before elimination of the danger if
normal operations to extract coal
continued.

Discussion

.Relying on the Board's decision
in Rochester and Pittsburgh Coal
Conpany 5 IBMA 51, 82 I.D. 368,
1975-1976 OSHD par. 19,884
(1975), Pocahontas contends that
the Judge erred in upholding the
withdrawal order in the instant case
because the record fails to show a)
that float coal dust was in suspen-
sion, and b) that there was a reason-
able expectation, if normal mining
practices were to continue, that suf-
ficient quantities of float coal dust
would be put into suspension to fa-
cilitate an ignition from an electri-
cal are or spark.

In Rochester and Pittsburgh,
supra, the Board vacated an immin-
ent danger withdrawal order based
on float coal dust accumulations,
after finding that the record demon-
strated only speculative, remote po-
tentialities for a disaster such as an
explosion or belt fire. 'This result
was reached because events which
could have caused the float coal dust
to go into suspension (a belt break
or a rock fall) were merely possible,
and also because there was no coin-
cident expectation of a spark occur-
ring at the time the order was is-
sued.

In the instant case, a source of
ignition was an uncontradicted cir-
cumstance at the time the order was
issued. The inspector testified that
arcing normally occurs within the
rectifier and starting boxes (Tr. 59,
81) and the latter were energized
when he arrived on the scene. The
current coming into the boxes was
4160 volts AG (Tr. 18, 103). The
operator's mine superintendent gen-
erally minimized the danger of
alternating currents but did not
dispute that arcing and sparking
normally occur in the energized rec-
tifier and starting boxes. We find
that the Judge correctly accepted
the inspector's opinion on the point
that arcing within the boxes pre-
sented an ignition source.

The inspector saw no float coal
dust in suspension but ordered the
power turned off whenhe saw settled
float coal dust on top of the boxes.
lHe then made measurements of the

His statement: -"You barely can see an
AC current spark" (Tr. 103) is of scant
probative value.
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accumulations inside the boxes, find-
ing settled dust up to one-fourth
inch deep. (Tr. 54, 55, 78).

Since a source of ignition is estab-
lished, the imminency of the danger
hinges on the likelihood of the float
coal dust becoming suspended and
thus presenting the requisite ir-
cumnstances for an explosion. Ac-
cording to the inspector, suspension
could be caused by the electrical en-
ergy in the boxes. He testified that
the likelihood of an explosion was
imminent since:

The electrical power itself breaking
and creating an arc could disrupt the
float dust in sufficient amounts to cause
a small ignition which in turn would get
larger going up the belt line. Tr. 59.

The inspector's opinion that elec-
trical arcing could cause float coal
dust to go into suspension and lead
to an ignition in the electrical boxes
is uncontradicted by witnesses for
Pocahontas. We note in addition
that suspended float coal dust would
have to have been alighting on and
in the boxes over quite some time to
accumulate to a depth of 14 inch.
Thus an additional hazard is pre-
sented during the course of accu-
mulation. Since float oal dust is
very light and easily disturbed, we
believe that the inspector reasonably
apprehended an imminent danger

of explosion given the circumstances
of the instant case. Pocahontas has
xiot demonstrated how, in view of
the evidence, the result reached by

the Judge is erroneous. Accord-
ingly, we will affirm the Judge's
decision.

ORDER

WHEREFORE, pursuant to the
authority delegated to the Board by
the Secretary of the Interior (43
CFR 4.1(4)), IT IS HEREBY
ORDERED that the decision ap-
pealed from IS AFFIRMED.

HOwARD J. SCHi NBER, JR.,
Adninistraitive Judge.

I CONCUR:

DAVID DoAN,

Chief Administrative Judge.

CARBONI' FUEL COMPANY 

6 IBMA 20
Decided February . 70, 176

Appeal by the Mining Enforcement and
Safety Administration and the United
Mine Workers of America from a deci-
sion by Administrative Law Judge
Forrest E. Stewart, dated Rily 22,
1975, granting an Application for
Review (Docket No. HOPE 75-800)
and dismissing a Petition for Xodifica-
tion (Docket No. M 75-131) under the
Federal Coal Mine Health. and Safety
Act of 1969.

Affirmed.

Federal Coal Mine Health and Safety
Act of 1969: Mandatory Health Stand-
ards: Bathhouse and Changeroom
Facilities

A violation of 30 CFR 75.1712-2, requir-
ing that bathing and change-room facili-
ties be provided in a central location
convenient to all the miners where such
facilities serve the miners of more than

39] 39
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one mine, is not proved when the evi-
.dence shows that the average distance
from the six mines served is 2.1 miles and
the portal of the mine farthest from such
facilities is only 1.1 miles farther than
the portal of the nearest mine.

APPEARANCES: Thomas A. Masco-
lino, Assistant Solicitor, Robert A.
Cohen, Trial Attorney, for appellant
IMining Enforcement and Safety Ad-
:ministration; Steven B. Tacobson, Esq.,
'H. John Taylor, Esq., for appellant
United Mine Workers of America;
Charles Q. Gage, Esq., for appellee
Carbon Fuel Company.

OPINION BY CHIEF ADMIN-
ISTRATIVE JUDGE DOANE

INTERIOR BOARD OF MINE
OPERATIONS APPEALS

Background

On May 22, 1975, a federal coal
mine inspector issued Notice No. 3
SAD at Carbon Fuel Company's
(Carbon) No. 6A, 23 Drift Mine at
Winifrede, West Virginia. The no-
tice, issued pursuant to sec. 104(b)
of the Federal Coal Mine Health
and Safety Act of 1969 (Act) ,' cited
the following condition:

'The bathing facilities and change rooms
provided for the use of the miners at
this mine, was not conveniently located
in that the mine is located a distance of
4 miles from the present facilities.

The parties subsequently agreed
that the 4-mile figure in the notice
was in error and that the correct
distance between the bathhouse and
the 6A, 23 portal is actually 3 miles.2

'30 U.S.C. §§ 801-960 (1970).
2 Tr. 10, Applicant Exh. 1.

The standard alleged to be violated,
30 CFR 75.1712-2, provides:

Bathhouses, change rooms, and sani-
tary toilet facilities shall be in a loca-
tion convenient for the use of the miners.
Where such facilities are designed to
serve more than one mine, they shall be
centrally located so as to be as convenient
for the use of the miners in all the mines
served by such facilities.

On June 2, 1975, Carbon filed an
Application for Review of the above
notice and a motion for expedited
hearing. It contended that the time
set for abatement (1 month) was
unreasonable, alleged that the bath-
house facilities serving its 6A, 23
Drift Mine were centrally located,
and that the notice was therefore
invalid. Carbon also filed a motion
for extension of time for abatement
and a Petition for Modification of
30 CFR 75.1T12-2.3

On June 9 and 10, 1975, an expe-
dited hearing was held in Charles-
ton, West Virginia. The following
evidence was adduced at the hear-
ing. Carbon's 6A, 23 Drift Mine was
first opened in April 1974. It em-
ploys 41 men on two production
shifts and produces approximately
300 tons of coal in a 24-hour period.
The estimated life of the mine is 7
years. The 6A, 23 Drift Mine is one
of six mines in Carbon's Winifrede
Division. All six of the mines are
served by the single bathhouse cited

3 The Petition for Modification was pub-
lished in the Federal Register on June 17,
1975. It averred that the existing bathhouse
facilities serving the 6A, 23 Drift Mine would
at all times guarantee no less than the same
amount of protection afforded the miners of
this mine by the application of the above
standard. It included a list of improvements
contemplated for the existing facility if the
Petition were granted.
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in the notice of violation. The table
below lists the distance in miles
from each mine to the bathhouse: 4

6A, 23 Drift…_ _- ___ _____ 30
Morton Mine' _______ 1.9
45 Mine_--------------------- 2.2
31 M ine… -- -- - -- - -- -- - -_ - 2.1
31-2 Drift _9_-- ___-_ 2.2
'No.38 (Strip) __.-________-2.2

The road from the bathhouse to the
portal of the 6A, 23 Drift Mine con-
sists of 1 mile of hard surface and
2 miles of dirt road. All but about
six of the miners pass the bathhouse
on their way to and from work.5

Mining Enforcement and Safety
Administration (MESA) Inspector
Sonny A. Davenport, who issued the
above notice, testified that he used
his own judgment in making the
determination that the bathhouse
was not convenient for the miners
'at the 6A, 23 Drift Mine. He defined
as "convenient" a situation where
men could come out of a mine, take
a shower, and change clothes with-
out having to get into their cars and
drive 3 miles (Tr. 129).

Mr. George M. Pritt, MESA Coal
A'ine Inspection Supervisor, who
directed the inspector to issue the
instant notice, testified that MESA
had established no official policy or
guidelines for interpreting the
terms "convenient" and "centrally
located" in 30 CFR 75.1712-2 (Tr.
23). He stated that the bathhouse
was inconvenient with respect to the
6A, 23 Drift Mine to the extent that
a man emerging from the mine
.'would be subject to at times being

4 Applicant Exh. 1.
5 Government Exh. 2.

wet, hot, dirty,: tired-he'd have in
the winter time a cold automobile
to enter and drive 15 minutes be-
fore he can arrive at a place to find
the facilities for washing, cleaning
up, and put on dry, clean clothes"

2(Tr. 2). According to Mr. Pritt, a
centrally located bathhouse would
'be one which was equidistant from
all the mines it served. He felt that
the bathhouse in the instant case
was "reasonably convenient" (Tr.
58-59) for those mines within a 2-
mile radius. On this basis, he found
the bathhouse inconvenient for the
miners at the 6A, 23 Drift Mine.

The Judge in his decision ob-
served that Mr. Pritt's definition of
"'convenient" (a 'bathhouse located
within 2 miles of a mine portal)
conflicted with the inspector's def-
inition (a bathhouse within walk-
ing distance of a mine portal). In
view of the fact that MESA had no
official guidelines for applying the
terms of this regulation, he noted
that the inspector's interpretation
,of convenient was vague and arbi-
trarily applied in an area where
none of the mine portals was near
enough to each .other so that a cen-
trally located bathhouse would be
within walking distance. The Judge
also considered the fact that most of
the miners passed the bathhouse on
their way to and from work as hav-
ing a bearing on convenience and
concluded that MESA had failed to
make out a prima facie case of the
alleged violation. He therefore
granted the Application for Review,
vacated the Notice of Violation and

?39 ]
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dismissed without prejudice the
Petition for Modification.

Contentions of the Parties

MESA contends that -the inspec-
tor's interpretation of the term
"convenient" was reasonable and
that the Judge erred in rejecting it.

The UMWA contends that the
Judge misinterpreted the term
"convenient" and that MESA cor-
rectly "drew a line" between mine
portals located 2 and those located
3 miles from the bathhouse.

Carbon contends that the decision
of the Judge is supported by a pre-
ponderance of the evidence and
should be affirmed.

Issue

Whether the Judge erred in con-
cluding that MESA had failed to
prove a violation of 30 CFR
75.1712-2.

Discussion

For the following reasons we
think that the Judge correctly
vacated the notice of violation. The
subject regulation does not require
either that a bathhouse 'be located at
each mine portal or that a bathhouse
be located within walking distance
where such facility serves more than
one mine. Indeed, the regulation is
silent on limitations in terms of dis-
tance. It requires a bathhouse that
serves more than one mine to be cen-
trally located for the convenience of

all the miners. In the present record
the only fact of consequence which
differentiates the 6A, 23 portal from
the other portals in the Winifrede
division is that the 6A, 23 portal
is 8/o of a mile farther from the
bathhouse than the next closest
portal. We cannot conclude that this
increment in distance renders the
GA, 23 portal inconvenient with
respect to the location of the bath-
house, especially when it is consid-
ered that most of the miners em-
ployed at the subject mine pass the
bathhouse on their way home. We
hold that under the facts of the
present case the requirements of
comfort and convenience prescribed
by the regulation were met, and that
the interpretations urged by MESA
and the UMWA exceed those re-
quirements.

Accordingly, the Judge's decision
should be affirmed.

ORDER

WHEREFORE, pursuant to the
authority delegated to the Board of
Aine Operations Appeals by the
Secretary of the Interior (43 CFR
4.1(4)), the decision in the above-
captioned proceeding IS AF-

FIRMED.

DAvID DOANE,

Chief Administrative Judge.

I coNCUR:

HowARD J. SCELLENERG, JR.,

Administrative Judge.
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APPEAL OF
PAUL E. McCOLLUM, SR.

IBCA-1080-10-75

Decided Febuary 24, 1976

Contract No. 52500-CT5-609, Las
Vegas Pipeline Installation, Bureau of
Land Management.

Denied.

1. Contracts: Construction and Opera-
tion: Protests-Contracts: Disputes
and Remedies: Generally-Contracts:
Formation and Validity: Authority To
Make

Where a construction contractor con-
tended that the contracting officer's en-
forcement of a contract requirement for
roll-over protective structures on all
equipment regardless of age constituted a
change because the requirement was con-
trary to standards issued by the Secre-
tary of Labor under the Occupational
Health & Safety Act (29 U.S.C. § 651 et
seq.) and therefore void, the Board ex-
amined the contention in the light of
OSHA and also under the Contract Work
Hours and Safety Standards Act (40
U.S.C. § 327 et seq.) and concluded that,
while it was unlikely that either statute
was intended to preclude a Federal
agency from contractually imposing more
stringent safety requirements than pre-
scribed by the Secretary of Labor, it was
not necessary to decide the question since
appellant's remedy for an alleged illegal
clause was a protest in other forums
prior to bidding and award.

APPEARANCES: Mr. Paul E. McCol-
luin, Sr,, pro se, Yuma, Arizona, for the
appellant; Mr. Gerald . O'Nan,

Department Counsel, Denver, Colorado,
for the Government.

OPINION BY ADMINISTRA-
TIVE JUDGE NISSEN

INTERIOR BOARD OF
CONTRACT APPEALS

This appeal involves a claim for
a constructive change which as orig-
inally asserted was in the amount
of $3,134.88. Neither party having
elected a hearing, the appeal will be
decided on the written record.

Findings of Fact

The contract awarded on June 24,
1975, is in the estimated amount of
$21,018.36 and called for the con-
struction and installation, from
materials to be furnished by the
Government, of approximately 18.1
miles of polyethylene pipeline. The
contract included Standard Form
23-A (October 1969 Edition).

Work was to be started within 10
calendar days and was to be com-
pleted within 45 calendar days after
receipt of the notice to proceed. The
record does not indicate the date the
notice to proceed was issued or re-
ceived by appellant.

Paragraph 26 of the Additional
General Provision of the contract
provides as follows:

26. Roll-over Protective Structures are
required on all equipment, as defined in
OSHA 1926.1000, regardless of age. Cer-
tification is required from the manufac-
turer or, Registered Professional En-
gineer, that the ROPS meets the require-
ments of (1) OSHA Part 1926.1001 and
1002, (2) State of California Department
of Industrial Relations (3)* Division. of
Industrial Safety, Corps of Engineers, or
(4) Similar recognized authorities.

43]
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In a letter, dated AUg. 1, 1975,1
appellant advised the contracting
officer in pertinent part:

AWle propose to nsa, onothe anove con-

tract, a tcaterpillar tActor' Mdel D8
Serial Nuimber 2U21006 manufactured in
12952. * * *

OSHA does not require roll over pro-
teectom for this machine. The California
Department of Industrial Relation, Corps
of Engineers, Bureau of Relamation, nor
any other specification of the Bureau of
Land Management that I have seen, re-
quires the roll over protection structure
for this machine.

In fact it is our understanding that the
new OSIA law amendments has sic]
provisions prohibiting any Federal
Agency from enforcing or attempting to
enforce any requirements not provided
by OSHA. In other words, it is our an-
derstanding that OSHA is the Federal
Safety Standards [sic] that is to be fol-
lowed by all Federal Agencies.

We have been instructed verbally to
comply with paragraph 26 which we did
not anticipate when we bid the job,
therefore: [sic] the cost of providing the
roll over protection for the above machine
is considered extra work and a claim for
additional compensation. *.

Appellant estimated the total cost
of purchasing and installing the
ROPS to be $3,134.88.2

In a letter, dated Aug. 19, 19T5
(Exh. 3), the contracting officer
acknowledged that the ROPS clause
in the contract exceeded the mini-

1 Appeal file, Rich. 2. The record does not
reveal the status of contract performance at
this time.

2 ROPS being in the nature of a capital
Impro-vement, it would seem to he clear that
an appropriate equitable adjustment, assum-
ig entitlement thereto were established,
could not be measured by the total cost of
purchasing and installing the structure. In-
deed in his complaint, appellant claims an
unspecified amount for being deprived of the
use of his D-S tractor and for being forced
to rent a tractor equipped with ROPS.

mum requirements of law.3 How-
ever, he pointed out that the clause
was clear in requiring ROPS on all
equipment regardless of age, that
the clause would have applied
equally to all of appellant's compet-
itors in bidding on the project and
that he had no alternative but to
enforce the requirement as written.
Appellant's claim for additional
compensation was denied.

By letter, dated Sept. 10, 1975
(ExTh. 4), appellant contended that
it was not the intent of Congress
that Federal agencies set standards
different from those required under
OSHA and that therefore Para-
graph 26 of the contract was unlaw-
ful and unenforceable. A final de-
cision of the contracting officer was
requested. The contracting officer re-
sponded under date of Sept. 16,1975
(Exh. 5) stating that the decision
rendered in his letter of Aug. 19,
197T, was final. This timely appeal
followed.

Decision

Opposing the claim, the Govern-
ment asserts that the claim is un-
timely in that appellant should have
protested or sought clarification of
the ROPS requirement prior to bid
opening, tliat the contracting officer,

3 This concession was made because stand-
ards (29 CPR 1926.1000) issued by the Secre-
tary of Labor pursuant to the Contract Work
Hours and Safety Standards Act (40 U.S.C.

627 e seq.) do not renuire ROPS on ma-
chines manufactured prior to July 1, 1969.
Standards issued under the Contract Work
Hours and Safety Standards Act have been
adopted (29 CFR 1910.12) as standards under
the Occupational Safety and Health Act (29
U.s.C. § 651 et seq.). This action was in ac-
cordance with the statute (29 U.S.C. § 653
(b) (2)).
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in determining the minimum needs
of the Government, is free to impose
safety requirements more stringent
than OSHA standards which are
merely minimums, and that in any
event the Government is entitled to
strict compliance with the specifica-
tions.

Considering the Government's pe-
nultimate argument first, the statu-
tory language (29 U.S.C. § 653(b)
(2)) that:

* * * safety and health standards promul-
gated under (listed Acts, including the
Contract Work Hours and Safety Stand-
ards Act) are superseded on the effec-
tive date of corresponding standards, pro-
mulgated under this chapter, which are
determined by the Secretary to be more
effective * *

casts substantial doubt on the valid-
ity of the assertion that OSHA
standards were intended to be mini-
mums at least insofar as the stand-
ards are applicable to the condi-
tions under which Federal contracts
are performed.' Be that as it may,
the instant contract being for con-

The Government's citation of certain pro-
visions of the statute providing that state
plans for the development and enforcement of
occupational and, health standards be at least
as effective as standards promulgated under
OSHA (29 U.S.C. § 667), and of the legisla-
tive history (Senate Report No. 91-1282, U.S.
Code Congressional and. Administrative News,
91st Congress, Second Session at 5182), re-
lating to the adoption of consensus standards
is not persuasive. Deferring- to state plans
which are at least as effective as standards
promulgated under OSHA is not indicative of
an intent to allow similar latitude to Federal
agencies and we note that the statute relating
to consensus standards or established Federal
standards which are to be promulgated within
2 years- after enactment (29 U.S.c. § 655 (a),),
provides that in case of condliet the standard
which assures the greatest protection shall be
promulgated.

struction and there being no doubt
that OSHA was not intended to and
did not repeal the Contract Work
flours and Safety Standards. Act,5
the interesting questions raised by
see. 4(b) (1) of OSHA 6 are not
present here." The Contract Work
Hours and Safety Standards Act
was originally enacted as the Con-
tract Work Hours Act of 1962 and
amended to its present title and to

There is no express repeal in OSHA and
the legislative history (Senate Report No.
91-1282, note 4, spa, at 5199) provides in
pertinent part:

"It is the intent of the committee that the
Secretary will develop health and safety
standards for construction workers covered by
Public Law 91-54 (Contract Work Hours and
Safety Standards Act) pursuant to the pro-
visions of that law and that the Secretary will
utilize the same mechanisms and resources for
the- development of health and safety stand-
ards for other construction workers newly
covered by this Act."

6 OSHA provides in part:
"(b) (1) Nothing in this- chapter shall apply

to working conditions of employees with re-
spect to which other Federal agencies and
State agencies acting under section 2021 of
Titie 42, exercise statutory authority to pre-
scribe or enforce standards or regulations
affecting occupational safety or health." 29
U.S.C. § 653(b) (1).

7 This is so because of the Contract Work
Hours and Safety Standards Act contains no
corresponding exemption as that quoted (note
6,, spra) from OSHA. Of. Gearhart-Owen
In-ditsties, Irc., OHRC Docket No. 4263
(February 21, 1975), 1974-1975 Occupational
& Health Decisions (CCH) par. 9,329 (fact
that DOD had promulgated safety regulations,
which were required by an ASPR clause to be
incorporated by reference into the contract,
relative to the manufacture of explosives and
dangerous materials, did not preclude the
Secretary of Labor's jurisdiction under OSHA
since the 4(b) (1) exemption (note 6, supra),
was held, with one Commissioner dissenting,
to be applicable only where the purpose of the
statutory authority exercised by the Federal
agency concerned was to affect occupational
safety and health).

8Public Law 87-581, Aug. 13, 1962, 76
Stat. 357.
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include provisions (40 U.S.C. § 327
et seq.) applicable to health and
safety standards in 1969.9 Federal
Procurement Regulations, which
are issued under the Federal Prop-
erty and Administrative Services
Act of 1949 and have been held to
have the force and effect of lawl 5

have long included a provision that
in preparing invitations for bids for
construction there shall be included
to the extent applicable "(xi)
Safety requirements * ." "-We,
therefore, conclude that the Con-
tract Work Hours and Safety
Standards Act is not to be con-
strued as preempting the authority
of Federal agencies to prescribe
safety requirements in contracts
awarded by such agencies.

If, for example, the instant con-
tract was to be performed on highly
uneven terrain or on steep slopes, it
would seem anomalous indeed that
the contracting officer would be pre-
cluded from prescribing BOPS on
all material, handling equipment
used in contract performance.

The foregoing analysis suggests
that appellant's contention that
OSHA standards, which, as we have
seen, are also standards under the
Contract Work. Hours and Safety

Public Law 91-54, Aug. 9, 1969, 83 Stat.
96. Regulations implementing this law were
issued in 1971. (See CCH, Employment Safety
& Hearth Guide par. 7701.).

15 See, e.g., Herbert Schoenbrod, et al. V.
United States, 187 Ct.. Cl. 627 (1969). Cf. G. L.
Christian and Associates v. United States, 160
Ct. Cl. 1 (1963), on rehearing, id. at 58.

1' See FPR 1-18.203-I as issued in PPR
Amendment 48, Sept. 1968 and 41 CFR
1-18.203-1 (1975).

Standards Act, preclude the im-
position of more stringent safety
requirements in Federal construc-
tion contracts is erroneous.12 Even
if our conclusion were otherwise, it
would not necessarily follow that
the more stringent provisions would
be unenforceable' 3 However, since
we conclude that appellant's remedy
for an alleged illegal clause, no less
than its remedy for alleged restric-
tive specifications,'4 lies by protest
in other forums prior to bidding
and award, we find it unnecessary
to decide whether the ROPS re-
quirement was contrary to law. The
Government being entitled to strict
compliance with the specifications,' 5

the contracting officer's decision to

12 We note that the Secretary of Labor has
determined (29 CR 1926.2) that variances
under the Contract Work Hours and Safety
Standards Act may be granted under the same
circumstances in which varianees may be
granted from OSHA standards. and that the
latter statute (29 U.S.C. 655) prescribes the
procedures under which an employer may ap-
ply for a variance. While a contractual safety
requirement less than that prescribed by the
Secretary of Labor would not, absent a
variance, preclude enforcement by the Secre-
tary of the higher standard, we can find no
indication that the statute was intended to
preclude Federal agencies from prescribing
more stringent safety requirements in on-
tracts awarded by them.
-la See, e.g., Rough Diamond Company v.

United States, 173 Ct. Cl. 15 (1965) (plaintiffs
could obtain no litigable rights under statute
not enacted for their benefit). f. General
American Transportation Corp., General Re-
search Division, PSBCA No. 67 (November 12,
1974), 74-2 BCA par. 10,935 at -52,04T
(Christian doctrine, note 10, spra, has never
been applied to excise from the contract
special clauses agreed to by the parties).

T.J. D. Piercey, IBCA-1013-12-73 (Oct. 17,
1975), 75-2 BECA par. 11,533.

'15J. D. Piercey, note 14, supra, and cases
cited. , ,t , , 0 ;
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enforce the IROPS requirement was
proper.

Conclusion

Tphe appeal is denied.

SPENcER T. NISSDN,
Administrative Judge.

I CONCHR

WILLIAm F. MCGRAW,
Chief Administrative Judge.

CITY OF KLAWOCK
V.

P. H. ANDREW, ET AL.

CITY OF IKLAWOCK

V.

STATE OF ALASKA
DEPARTME:NT OF HIGH-

WAYS

24 I33LA 85

Decided February 25, 1976

Appeals from decisions of the Alaska
townsite trustee, Bureau of land Man-
agement, awarding townsite lot deeds
to respondents, and rejecting appel-
lant's conflicting townsite lot applica-
tion.

Affirmed.

1. Alaska: Townsites-Rules of Prac-
tice: Appeals: Standing To Appeal

A city organized under Alaska State law
has standing to appeal from the rejec-
tion of its application for townsite deeds
to land within its city limits, and the

awarding of deeds to occupants of the
townsite lots at the time of final sub-
divisional survey.

2. Alaska: Townsites-Regulations:
Applicability

To the extent they do not vitiate the pur-
poses or provisions of the Alaska Native
townsite law, the provisions of the non-
Native. Alaska townsite law are to be ap-
plied in the disposition of Native town-
site lands; in such- cases, references to
the Act of Mar. 3, 1891, 43 U.S.C. § 732
(197O), in the documents relating to a
Native townsite are not pro forma, and
the non-Native townsite provisions may
be applied.

3. Alaska: Townsites-Townsites

The date determinative of the rights of
occupants of Alaska Native townsite land
is the date of final subdivisional survey,
not the date of patent; if, at the date
of final subdivisional survey, the lots are
occupied by non-Natives as well as Na-
tives, the lots will be disposed of under
both the non-Native and Native town-
site provisions.

4. Alaska: Townsites

The Alaska townsite trustee's lot awards
will not be disturbed when the appellant
challenging the awards fails to assert
facts that might demonstrate error in the
application of the Alaska townsite rules:
(1) that, in the absence of conflicting
occupants on the same parcel, occupancy
of a portion of a lot is occupancy of the
whole lot; (2) that occupancy may be es-
tablished by the initiation of settlement
if the intent to possess and improve is
clearly evidenced on the ground; and (3)
that lots will be awarded to those who
occupy or are entitled to occupancy of the
lots at issue.

APPEARANCES: Robert G. Mullen-
dore, Esq., of Roberts, Shefelman, Law-
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rence, Gay & Moch, Seattle,. Washing-
ton, for appellant; Ray C. Preston,
Esq., Assistant Attorney General, State
of Alaska, for State of Alaska Depart-
ment of Highways; Louis DI. and.
Josephine Seltzer, Martin J. Fabry III,
Paul H. and Betty WV. Breed, and
lDeMorrow and Nelda C. Lynch, pro se,
and Ralph Burnett, President, Prince
of Wales Lodge) Inc.

OPINION BY ADMINISTRA-
TIVE JUDGE FISHMAN

INTERIOR BOARD OF
LAND APPEALS

The City of Klawock, Alaska, has
appealed from separate decisions of
the Alaska townsite trustee reject-
ing the City's application for vari-
ous lots in the Klawock Townsite
Addition, and granting the conflict-
ing applications of the respondent
parties (see Appendix, p. 57). In
each decision the townsite trustee
recited that the plat of dependent
resurvey and subdivision of a por-
tion of U.S. Survey No. 1569, con-
taining the parcels at issue, was ap-
proved July 30, 1974, and that he
found each lot at issue to be im-
proved as described in each re-
spondent's application on the date
of the lot awards, Dec. 11,1974. The
trustee held that non-Natives oc-
cupying lots in a Native townsite at
the time of approval of the subdivi-
sional plat of survey were entitled to
deeds to the lots they occupied.

On appeal, the City of Klawock
argues that the only persons en-
titled to a trustee's deed for land in
a- Native townsite are those who oc-

cupied lots at the date of patent to
the trustee, and that the only proper
disposition of lands unoccupied at
the time of patent is to the City of
Klawock itself. In the alternative,
the City argues in its reply brief
that if the date of final subdivi-
sional survey can be used to deter-
mine occupants' rights, only Native
occupants can acquire rights by oc-
cupancy at that date.

Klawock Townsite was estab-
lished by Executive Order No. 4712
(Aug. 30, 1927), which excluded ap-
proximately 195 acres of land from
Tongass National Forest and "re-
served [it] to be disposed of for
townsite purposes as provided by
Sec. 11 of the act of March 3. 1891
(26 Stat., 1095), and the act of May
25, 1926 (44 Stat., 629)."

Sec. 11 of the Aet of Mar. 3, 1891,
26 Stat. 1099, 43 .S.C. § 732
(1970), provided for the entry of
Alaska lands as townsites for the
benefit of the occupants thereof, to
be disposed of in a manner gen-
erally consistent with the townsite
provisions applicable in the lower
48 states, 43 U.S.C. §718 et seq.
(1970). The Act of May 25, 1926,44
Stat. 629, 630, 43 U.S.C. § 733-736
(1970), provided, inter aia, that
land occupied by Alaska Natives as
a townsite could be surveyed, pat-
ented and deeded to the occupants
thereof.

In Solicitor's Opinion, 66 I.D. 212
(1959) (hereinafter SaxmnTown-
site), the Deputy Solicitor held that
the townsite trustee should not
charge purchase money or survey
fees in the deeding of lots to Na-
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tives in Sxinall townsite. The hold-
ing was based on the Sblicitor's find-
ing that, since Saxman qualified as
a Native townsite under the 1926
Act, the teference in the patent to
the trustee to both the 1891 Act,
smprcc and'the 1926 Act, .suprc, was
'pro jornu only, and was not in-
tended to impose any of the 1891
Act requirents, inclading iir-

. 7 . .. . .

chase moA'y or survey 'fees, on the
disposition oUT lots in Saxmano toiwn-
site. &Svwi Tongsie, supra at
214.

AppMhlltU- rgne' that the refer-
ence to the 1811 the sb-eMied
non-NatiVe tWhnsite provisions, in
the Kilawock patent wias similarly
pro jforrn and that the lots are to
be disposed of only-ini confornity
with the 1926 Act. If %h, the City
argues, 43'CFOH'2565.3(), which
provides that in a nion:NatiVe town-
site, '"* ' O:nly tlibse who were oc-
cupants of lot's * * * t the date of
the approval of final subdivisional
town site sur,ey ** ': are entitled
to the allotments herein provided,"
cannot be applied to Klawock. In-
,stead, according to the City, the
trustee should follow the cases
under the townsite laws applicable
to the lowert 48 states (43 U.S.C.
§ 718 et eq2 (1970)), and hold that
the only occupants entitled to deeds
are those who occupied their lots at
the time of patent to the trustee.

[1 In response to the City's con-
tentions, the' State of Alaska De-
partment-of ighways (hereinafter
the State), applicant for Lot 6,

Block 65 and respondent in IBLA
76-52, argues as an initial matter
that the City of Elawock's appeal
should be dismissed because the City
has no standing to raise the claim
made on appeal. Regulation 43 CFR
4.410 provides in part that "' " any
party to a case who is adversely af-
fected by a decision of an officer of
the Bureau of La id 1Management

shall have a tight to appeal to
the Board." As the City is a con-
flicting applicant, asserting rights
under 43 CFR 2,5657.T, inter aia, for
a deed to the parcel awarded to the
State of Alaska, we are hard put to
understand' how. it 'is iiot adversely
affected by the decision appealed
from.

However, the State proceeds to
argue: (1) that the City as an ap-
plicant could only take as trustee
for the benefit of its citizens (43
CFR 2565.5(b) (I), 2565.7), and
thus the townspeople of Kilawock
are the real parties in interest; and
(2) that a City organized nder the
laws of the State of Alaska (AS
18.80.255) violates its charter when
it represents a racial or ethnic group
against another such grou'p. First, a
holder (or potential holder) of a
legal title in trust is adversely af-
fected by a dcision rjecting its
claim to the title asserted, just as
the beneficiaries are adversely af-
fected. 76 AM. JUII. 2d Trusts § 600
(1970). Second, wiether or not the

City has. all inperm issible motive
for appealing is not at, issnle-
whether or not the obcupant of a

202-87-76-3
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lot at the time of final subdivisional
survey has a superior right to that
lot is at issue. The City was ad-
versely affected by the decision be-
low, and we hold it has standing in
IBLA 6-5,. 3 CFR 4.410. S.ilce
the City has appealed from the de-
cisions of the trustee rejecting its
application, for deeds to the remain-
ing lots i issue, the City clearly has
standing to appear: as to those de-
cisions as wall.

On the merits of the case, the
State argues that the townsite
trustee correctly cited and. applied
43 (CFR 256A.3, which provides:

Native towns which are occupied partly
by white lot occupants will be surveyed
and disposed.of under the provisions of
both the act of March 3, 1891 * Y. and
the act of May 25, 1926 * *

The State points out that the City
seeks to benefit from some of the
non-Native. iownsite regulations,
(e.g., 43 CFR 2565.7. which pro-
vides for the conveyance of un-
deeded lands to the municipality),
while asserting that the rest are in-
applicable, especially 43 CFR 2565.3
(c). The State also argues that the
cases cited by the City, for the prop-
osition that only settlers at the time
of etry and patent to the trustee
are entitled to deeds, all deal with
the substantially different townsite
provisions applying to the lower 48
states, 43.U.S.C. § 718 etseq. (1970).
Further, the State points to the gen-
eral grant of authority to the Native
townsite . trustee, 43 CFR 80.22
(1938), now 43 CFR 2564.0-4(b)
(1975), as support for the trustee's
action in awarding it the lot for
which it applied.

The individual parties respond-
ent in IBLA 75-301 separately indi-
cate their reliance on the townsite
trustee's assurances about how the
unsurveyed portion of the townsite
would be disposed of, and various
City Council actions, especially a
resolution of May 9, 19T3, endorsing
the trustee's proposal for lot distri-
bution and authorizing respondents'
occupancy and improvements. Mar-
tin J. Fabry, III, based on his ex-
perience as a member of the IKla-
wockr City Council, indicates that
until after the respondents had be-
gun constructing their: improve-
ments the City's practice was to
stake and post whatever vacant
townsite land it claimed and felt it
neededJ In addition, respondents
individually attack. appellant's
characterization of awards to non-
Natives as an invitation to specula-
.tion, and. a destruction of Native
cultural integrity," arguing that
they are permanent residents, not
speculators, and provide essential
services to the community.

The individual respondents rely
on a roughly phrased claim that the
City, after approving of or author-
izing their staking and improving
the lots at issue, is estopped to ap-
peal the award to them. Similarly,
the State in its counter-reply, and
some of the individlal respondents,
assert that the United States can-

1 Ralph Burnett, President of respondent
corporation, Prince of Wales Lodge, Inc., sub-
mitted with his answer a copy of a Notice,
dated Aug. 30, 1974, from the City of IKlawock
indicating that the BLM had approved the
subdivisional survey of townsite, and that the
townsite lands were henceforth not subject to
staking by non-Natives.
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not renege on the towhsite trustee's
assurances that they could enter on
and improve the lots at issue. (But
see 43 CFR 1810.3.) It is unneces-
sary for us to rule on the merits of
these claims because, for the follow-
ing reasons, we hold that the
trustee's awards were: proper, and
the City's application for the lots at
issue was properly rejected.

[21 The Native townsite regula-
tions rovided at the time Klawock
townsite was patented, and now
provide, that the townsite trustee
"will take such action as may be
necessary to accomplish the objects
sought to be accomplished by [sec-
tion 3 of the Act of May 25,
1926]." 43 CFR 80.22 (1938), now
43 CFR 2564.04(b) (1975). As con-
strued in S&oirw.n Toqwisite, supra,
the statute requires the trustee to ad-
minister his trust so that the pro-
visions of the 1926 Act, and the reg-
nlations' issued thereuiider are not
vitiated by the application of 1891
Act provisions. Thus, the Deputy
Solicitor lield in Sacovrnan that the
non-Vativ6 'tdwnsite purchase and
survey charges should iot be im-
posed in a Native townsite governed
by 43..CE1: 80.22 (1952), now 43
CFR .2564.2- (1975).

The :: 1discretion granted the
trustee, however, authorizeshim to
apply the general regulati6ns under
the nonNative. townsite law when
these d6. not conflict with 'the 1926
Act. _n sueh situations, the refer-
ence in the-EXecutive Order with-
drawa] and patent to both the 1891

Act and the 1926 Act is not pro
formna, as in Sax'nran, and the 1891
Act provisions and regulations may
be applied.

[3] As the Deputy Solicitor in-
dicated in Saxnman , there are no
specific Native townsite regulations
governing the disposal of additional
lots and lots unoccupied at the time
of. reservation and patent. We hold
that the townsite trustee thus
properly invoked 43 CFR 2565.3,2
providing for the award of lots to
those who occupy them "at the date
of final subdivisional towusite sur-
vey," which applies to both classes
of Alaska townsites, and which in
no way vitiates the provisions of the
1926 Act.

In determining occupancy at the
date of final subdivisional survey,
the trustee properly ivoked the
provisions of 43 CFR 2564.3, which
provide that Native towns partly
occupied by non-Native lot occu-
pants will be surveyed andi disposed
of' unider the* provisions of both the
1891 and the 1926' Acts. 43 :CFR
2564.3 (1975), formeiily 43 CFR
80.26 (1938), codifying Circular
No. 491, Native Towns, para. 7
(Feb. 24, 192'8) 3

43 CFR 263.3 (1975), formerly, 43 CFR
80.11 (1938), codifying Circular. No. 401, as
;evised eb. 24, 1928, was in effect at the time
of E.O. No. 4712 establishing the Rlawock
townsite reservation'

To the extent that the trustee's discretion
Is guided by the- appilcable portions of the
Bureau of Land Management lanual, we note
that its provisions accord with this construc-
tion of the Native and on-Native townsite
laws. The Manual provisiona uniformly use
the date of final subdivisional survey as the

(Continued)
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Appellant makes three arguments gated pursuant to these grants of
to support its conclusion:that the authority..
time of patent, rather than the; date . The application of these regula-
of final ubdivisional survey, con- tions, especially 43 .CFR 2565.3, in
trols lot awards. First, appellant ar- a Native townsite would, according
gues that Sazman Townsite, supra, to appellant, violate the.provision
held that references to the 1891 Act in 43 U.S.C. § 732 (1970), that the
in Native townsite transactions were Secretary conform his regulations
pro forva, and thus the townsite to the intent of the general townsite
provisions of the lower 48 states ap- law in order to achieve as nearly the
ply. Since ye construe Saxinan to same results as possible. We do not
have held only that reference to the feel that the regulations as con-
1891 Act is. pro forna in situations strued above violate this provision:
where the 1926 Act controls the unlike the general townsite law, the
manner of executing the trust, this provisions of the Alaska townsite
argument fails. statutes require the Secretary to ad-

Second, in its reply brief, appel- minister the trust subsequent to en-
]ant relies heavily on the argument try, reservation or patent. The regu-
that the Alaska townsite provisions lation attacked by appellant was
themselves require that the provi- promulgated to govern the trustee
sions of the general townsite law, 43 in executing this portion of the trust
U.S.C. § 718 et 8eq. (1970), govern as the county judge would have un-
the date for determining occupancy der state or territorial legislation in
rights in a Native townsite. Both the lower 48 states. Regulations gov-
sec. :11 of the 1891 Act, 43 U.S.C. erning execution of the trust sub-
g 732 (1970), and sec. 4 of the 1926 sequent to entry or patent, including
Act, 43 U.S.C. § 736 (1970), how- 43 CFR 2565.3, were thus essential
ever, authorize the Secretary to pro- under the Alaska townsite laws. The
mulgate regulations to administer regulations under, the 1891 Act con-
these laws. The: regulations applied trol, this case, rather than the town-
by the townsite trustee, 43 CFR site cases from the lower 48 states
2564.3 (Nati~v~etons occulpied part- cited for the proposition that the
ly by non-Xative lot occupants) and date of entry or patent is -determi-
43 CFR 2565.3 (occupancy to be de- native of rights. 4
termined 'at date of final subdivi-
sional survey), were both promull- 4 Appellant cites Hodge v. Le enp, 185 P. 290

___________-: (Idaho 191a); ScuIiy v. qauir, 13 Idaho 47,
(Conttinued.) ....... 90 P. 573 (1907}; Hollon d v. Buchanan 19
"critical date.', fr cetesuining ocdur.ancy. -tah i 56 P.. 561 (1899)', Neco11se v.

V.g., V. B]LM M'fanual Cl 2A .2 2A.8.l7G, Sirino,: 29 P. 263, 264 fWash. 1892).:These
the Manual also provides forsthe application cases are inapposite in this situation bause
of provisions, of both twnsite laws in con- under the general townsite laws, 43 U.S.C.
jUiCtion when neeessary ,"All townsite patents § 718 et seq. (1970), all title pasd from the
for. trustees are is~sued nder thee authority United -States. upon patent to the trustee,
of the Acts of..1591 and i920i: so that both usually the ouirty judge, 'at which time the
white, an .:nattve persons may he accommo- "pre-emption", right granted by the federal
-dated. by the Trsatee as circumstances war- statute terminated and state law governed
rant." V BALM Mfanual Cli. 2A.S.14., r , further disposition of the land. 43'U.S.C. 9 718
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Third, appellant argues that the
time of subdivisional survey, asI es-
tablished byr 43 CFR 2565.3 (c),: "is
especially unisuitable to native town-
sites, however, Since the time of final
subdivisional uivey is so abitra ry
that it is -lid stdi~dard at all." We find
nothing arbitrary in the use of the
subdivisiondi sur'vey date. Applica-~
tion of the regulation vitiates no
provision 'of the 1926 Acet and its
regulations; Natives could establish
rights to in~u~veyed townsite lands
in this sine mnanner.~ Nor does the
delay in final, subdivision'of the ivi-
occupied prtion of the townsite
render th6,sufvey date an "eXtranle-
ous fa&tor "- Paten-t issued to the
1{lawock trustee 14 years after the
townsite :was established, *a delay
which would, .if appellant's argu-
ment were-accepted, deny the signif-
icance~of the patent. date as well.

AS S m Toxvnvsite, upro at

214-15, indicated, the failure. to suir-

Na ive towns--ite was well justified by
the-prevailingo uncertainty about the
manner i which they mlight, be clis-
posed. Indeed, the regulations dur-.
ing the period at issue provided that
the sturv-yrof Occupied Native town-
site lands wbuld be ordered by the
Comimissioiner .of the General Land
Office (ow the Director, Bureau of
Land Malnageillent) only o a re-
port from thle townisite trustee show-
ing that it Would be in the best in-

(1970). In Alaska, however, the United States
remains titleholder as trustee, and the dis-
position of the land subsequent to patent is
governed by federal law and regulation.

terests of the Native. occupants to
have the lots platted, and- streets and
alleys set aside. Circular- No.' 1082,
51 L.D. 501, 503 (1926).'

The second thesis of the City's
,appeal, is that the City is entitled to
all. lots~ inl the towlsite unoccupied
at the timne of patent. For the rea-
sons stated above, the awards to the
occupants of the lots at the timie of
final subdivisional survey were
proper. On the vecords before: us the
City established *nd conflicting:
clainm tot any of the lots at'issue by
staking or~ ilnprovelnent-prior to the
date of filial subdivisional survey, so
that the rejection of th&e City's a4-

piicatibn therefor is E'Lffirmed. It: is
thus. unnecessary. tor examine the
inerits, of. appellant's argument that
the regulations authoriz&'and/or re-
quire the coniveyance to the City of
the Native townvsite, lots rlloedipied
at the tilie, of patent. It is further
unnecessary* in these caseS -to ex-
amtine the~ mierits, of~ the City's claim
as it May apply to lots unodcuipiecl
at te timle of final 'Shb-divisional
survey.5

*

The State of Alaska notes that' th~ City'v-
claim to deeds for such lands depends on the
application of non-Native towinsite regulnations,
viz., 43 'CrR 2565.5 (b) and 43 CFR 2565.7, to
this Native townsite, the same proposition
which the ity could not countenance with:
respect to te regulation governing the date
determinaiive of occupants'- rights.- We re-
iterate that the .noni-Nativej. twnsite regula-
tions may be applied, and the reference to the
1891 Act is not pin-a forqoa, where the provi-
sions will do no violence to the purposes and
provisions of the Native townsite law. The
City may have a claim to title to all unoccu-
pied lands, but occupancy must be determined
as of the date of final subdivisional survey.

47]
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The City further argues that the
Act of 1926 was intended olely for
the benefit of Natives, and that only
Natives may acquire lands by occu--
pancy withil aNative townsite. The
regulations. of the Department of.
the Interior under the 1926 Act have
always provided to the contrary. 43
CFR 80.26 (1938), codifying Cir-.
cular No. 491, Native Towns, para. 7
(Feb. 24, 1928) (found in Circulars
and Regulations of the General
Land Ofice, 1930 ed.7 at 270-71),
now 43 CFl 2564.3 (1975). We are
not free -to ignore these provisions.
,See Arizona Public Service Co., 20.
IBLA 120, 123 (1975); sec also
c(hapmnan -v... iSheridan-yomiig
Coal Co., Inc.,-338 U.S. 621j 629
(1950); lflcAay v. IValhlenmaier,
226 F. 2d 35, 43 (D.C. Cir. 1955). -

In the same vein, the City argues
in its reply -brief that if rights can
be acciruecl by occupancy subsequent
to patent in a Native townsite, only
Natives can aequire such rights. In
support of this ergtunent,-a-ppellant.
cites the legislative history of the
Act of Aug. 14, 1964, 8 Stat, 438,
which provided for the disposition
of the unoccupied lots remaining in
the townsite of Sman, Alaska.
The cited material, H. R. Rep. No.
1247, 88th Cong., 2d Sss. (1964),
states that the unoccupied lands in
the townsite are held for the benefit

of the Natives, but the material does
not speak to the central issue here,
i.e., when the determination of occu-
pancy is to be made. The material

certainly does not purport to nullify
the two regulations whose applica--
tion appellant contests here, 43 CFR.
2564.3 and 43 CFP 256.3 (c),

In fact, the Act of Aug. 14, 1964,.
78 Stat. 438, better supports the coll--
struction of the Alaska townsite law
applied in -this decision. .The Act
provides that the trustap may con--
vey to the City of Saxman all lands

which on the date of-enact-
ment of this Act are -unoceu--
pied - * *" indicating that the date
of patent did not terminate the ac--
quisition of rights by occupation.
and indicating no limitation on-who
miglt qualify ly occupation 6

Appellant also objects tothe fail-
ure of the Department to -have-

promulgated rules as recommended
by the Deputy Solicitor i- 8axmani
Townsite, supra at 215. The City-
argues that the non-Native tow-n-
site regulations cannot. be-expandecl
to apply to Native twnsiteslby ad--
judication, and that the Dipartment
must first go. through lefraking
under see. 4 of the Adinistrative
Procedure Act, as amende&d, U.S.C.

553- (1970).- We do lict 4ind that
thq'Department created new rules
With the construction of the town-
site regulations in thisca'se. .

The City argues that "the author-
ity to dispose of unoccupied native

We reject the City's argument as a matter
of statutory and regulatory interpretation,
without reaching the State's assertion that
the City's construction of te -towdsite law
would violate the Equal Protection Clause of
the Fourteenth Amendment to the Constitu-
tion. -: - -
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townsite lands must be. lawfully
ruled into existence before it can be
delegated to a subordinate to be car-
ried out." Reply Brief at 17. How-
ever, the authority to "dispose" of
such lands' has always existed. As
Saxulman Towunsite, 8supra, and H. R.
Rep. No. 1247, 88th Cong., 2d Sess.
(1964), aceompanying the Act of
Aug. 14, 1964, both pointed out, the
authority the trustee lacked was the
authority to sell unoccupied Native
townsite lands. Contrary to appel
lant, tile, legislative history of the
Act of Aug. 14, 1964, 78 Stat. 438,
recognized that the trustee hadthe
authority to hold the lands-open to.
occupancy sub sequent to. pateint.
H. R. Rep. NTe. 1247, 88th Cdng72d
Sess. (1964),--.

To the extent that this case "fills
the void" in the townsite regula-
tions, however, we. note that the
Supreme Court has'held that the
Administrative Procedure Act, 5
U.S.C. § 551 et seq. (1970), does not
compel gencies with rulemaking
authority to engage therein, nor does
it prescribe, in. any sense relevant
here, when' adjudication is im-
proper. NRB v. Bell Aerospace
Co., 416 U.S. 267, 290-95 (1974).
"[T]he choice between proceeding
by general rule or by individual, ad
hoc litigation is one that lies pri-
marily in the informed discretion of
the administrative agency." Secu'-
ties & Echanage Comm. v. Chene2ry

Corp., 3.32 U.S. 194, 203 (1947). We
reject appellant's contention that
the trustee's decision violated the
Administrative Procedure Act or
due process iin this regard.

[4] The City filed a supplemental
notice of appeal and statement of
reasons challenging the lot awards
to some of the individual respond-
ents on factual grounds.,,First, it
argues that the lots, awarded to the
Breeds, the Fabrys and Prince of
Wales Lodge, Inc., are too large to
be considered occupied.by. these re-
spondents.. Except where separate
parties simultaneously occupy dif-
ferent. portions .of the$aine lot, it
has been the rule of the i];epartment
that occupancy of a portion: of. a
townsite lot constitute5 ppcupancy
of the whole lot. See Mary 211. T'weet,
AT28417 (Nov. 16, 1960)3. Appel-
lant's. argument apparsj.to be a
challenge, to. the lotting ij the sur-
vey,. the accuracy.and.propriety of
which is not before,,us. -

.Second,. appellant argues that the
improvements on Block 64, Lot 8 of
P. H. and Victoria LeeAndrew are
insufficient to justify a claim of oc-
cupancy, and that "some or all" of
the Andrews' improvements and
those of Paul. H. and, .Betty W.
Breed were made subsequent to ap-
proval of the final. subclivisional
survey on July 30, 1974. In Sawyer
v. Van -Hook, 1 Alas.. 108 (1900),
the Court, in resolving.conficting

47]
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claims to the same townsite lot, re-
cited that the prior and superior
claim to a townsite lot is established
by settlement and improvement, or
tte initiation of scAh settlenent. It
held that resideince eed not be es-
tablished, but that the clear and un-
uiistakable intention to possess and
improve must be evidenced on the
ground. The Court found that the
plaintiff's staking and depositing
building materials- on the lot at the
time of determination established
his right to the lot.

The Andrews' application asserts
that they staked the property in
June 19T3 and started construction
in MAyT 1974.; At the time of their
Dec. 1974 application the property
contained a 12' by 16' log-founda-
tion, wood-frame cabin. The Breeds'
application does not detail construc-
tion and coipletion dates, 'but-they
assert that they staked the land soon
after Apr.'1973 oid then commenced
clearing the lot. At the time of their
Dec. 1974" application, the lot con-
tained a 24': by 48' house, a -16' by
12' building, aseptic tank, and air7
craft mooring facilities including a
road, airplane ramp and hangar
foundation. Appellant does not
challenge.'these assertions or the
trustee's findings that the improve-
miients existed as alleged on the date
of lot awards, but argues that the
assertions do not legally support a
finding of occupancy. We hold that
the assertions on both applications
tmeet the test of Sawyer v. Van
Hook, supra, and demonstrate, if
not actual residence and finished im-

proveients, the clear intent to pos-
sess and improve the parcels in-
volvecl which constitu tes occupancy
under the townsite law.'

Third, appellant argues that the
lots awarded to the Andrews, the
Seltzers, and James W. Paul "were
occupied, if at all, by ersons other
than the named adverse part ies]."
43 CFR 2565.3 (c) provides in perti-
nent part-that lot arards are to be
made only to" * * those who were
occupants of lots or e ttled to such6
occupancy at the. date of the ap-
proval of fulal subdivisional towl
site survey * * *" (Italics added.)
Appellant has not ubmitted any-
thiing to support a conclusion that
the respondents did ot fit within
the alternativ e i4tory provi-
sion, or that these unspecified other
persons claim adversely to'iespond-
ents. See Mike Agbaba, A-28372
(Aug 5,1960).

By motion filed Aug. 6, 1975, ap-
pellant requested oral argument in
this case. Appellant rzues that the
"novel and far-reaching'' issues in
this case would be kiter resolved
after oral argument. espondents,
noting the impossibility of their at-
tendance elsewhere, requested that
such oral argument 'take place in
Klawock, or not at all. Respondents
appeared to envision the oral argu-
ment as a hearing allowing the
Board to "hear as. well from the
Natives who suppor-tnon-Natives
remaining on our land.' In the ex-
ercise of the discretion granted this
Board, 43 CFR 4.25, we deny the
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motion: first and foremost because
we do not feel our understanding
would be so advanced by oral argu-
ment after the able briefs of the
parties; and second because argu-
ment outside of Alaska would be
manifestly unfair to the individual
respondents.

Accordingly, pursuant to the au-
thority delegated to the Board of
Land Appeals by the Secretary of

the Interior, 43 CFR 4.1, the deci-
sions appealed from are affirmed.

FREDERICK FISEaIMAN,

Administrative Judge.

WE CONCUR:

EDWARD W. STUEBING,

Administrative Judge.

ANNE POINDEXTER Lr; wIs,

Administrative Judge.

APPENDIX

Respondents Block Lot

(IBLA 75-301)
P. H. and Victoria Lee Andrew -64 8
Paul H. and Betty W. Breed -67 6
Prince of Wales Lodge, Inc -67 3
Amelia J. Dilworth, Donald L. Safford -67 2
Martin J., III, and Verne L. Fabrv -67 5
James W. Paul -65 7
Bryan H. and Faith L. Robbins -67 4
Louis M\I. and Josephine G. Seltzer -64 11
(IBLA 76-52)
State of Alaska, Department of Highways -65 6

0

47]
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STEVE SHAPIRO
V.

BISHOP COAL COMPANY

6 IBMA 28

Decided March 2, 1976

Cross appeals by Bishop Coal Com-
pany and Steve Shapiro from a de-
cision by Administrative Law Judge
James A. Broderick in Docket No.
HOPE 75-706 with respect to an appli-
cation for review of an alleged dis-
criminatory discharge under sec. 110
(b) (1) of the Federal Coal Mine
Health and Safety Act of 1969.

Affirmed in result and remanded.

.1. Federal Coal Mine Health and Safety
Act of 1969: Entitlement of Miners:
Discharge: Legitimate Cause

Where an operator asserts and estab-
lishes a legitimate cause for discharge,
the applicant for review must show by
affirmative and persuasive evidence that
.the invocation of such cause was a pre-
text for an unlawful motive in order
to show a violation of sec. 110(b) (1).
30 U.S.C. § 820(b) (1) (1970).

2. Federal Coal Mine Health and Safety
Act of 1969: Entitlement of Miners:
Discrimination: Hearings: Pleading

Where an applicant for review seeks
relief only for an allegedly discrimina-
tory discharge, an allegation to the effect
that an act which preceded such dis-
charge was discriminatory states a con-
-clusion of law which is mere surplusage.
SO U.S.C. §820(b) (2) (1970). 43 CFR
-4.562 (d).

3. Federal Coal Mine Health and Safety
Act of 1969: Entitlement of Miners:
Discharge: Generally

In order to conclude that a discharge
occurs " * by reason of the fact that
* *- " a miner has engaged in protected
reporting activities, an Administrative
Law Judge must find that such discharge
would not have occurred but for such
activities. 30 U.S.C. § 820(b) (1) (A)
(1970).

APPEARANCES: Daniel 31 Stickler,
Esq., for appellant, Bishop Coal Com-
pany; James . Haviland, Esq., for
cross appellant, Steve Shapiro.

OPINION BY ALTERNATE
ADMINISTRATIVE JUDGE
TORBETT

INTERIOR BOARD OF MINE
OPERATIONS APPEALS

By decision dated Jlue 27, 1975,
in Docket No. HIOPE 75-706, Ad-
iministrative Law Judge James A.
Broderick granted Steve Shapiro
(Applicant) relief from a dis-
charge by Bishop Coal Company
(Respondent) on the ground that
the motivation in part for such dis-
charge was illegal retaliation for
reporting activities -protected by
sec. 110(b) (1) (A) of the Federal
Coal Mine Health and Safety Act
of 1969. 30 U.S.C. § 820(b) (1) (A)
(1970).1 More specifically, Judge

I Sec. 110(b) (1) of the Act reads as
follows :

"(b) (1) No person shall discharge or in
any other way discriminate against or cause
to be discharged or discriminated against

-any miner or any authorized representative of
miners by reason of the fact that such

83 I.D. No. 3
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Broderick ordered inter aia: (1)
that within 30 days Applicant be re-
instated with the same seniority
and other employment rights that
he would have had if he had not
been discharged; (2) that within
30 days he receive back wages with
6 percent interest less any wages
earned from other employment;
and (3) that he be reimbursed for
the reasonable costs and expenses
of litigation. Ile also directed that
counsel confer and attempt to agree
as to the amount of the compensa-
tion now due, with the proviso, that
upon a failure to agree, he would
take such further action as was ap-
propriate in the circumstances. The
effect of that direction was stayed
pending the outcome of review by
the Board. 43 CFR 4.594.

Both Respondent and Applicant
have appealed from the decision be-
low, contending that the Judge
made critical errors in his findings
of fact and conclusions of law. For
the reasons set forth in detail here-
inafter, we find ultimately that
Shapiro would not have been dis-
charged solely but for his protected
reporting activities, and on this
basis, we are affirming Judge Brod-

miner or representative (A) has notified the
Secretary or his authorized representative of
any alleged violation or danger, (B) has
filed, instituted, or caused to be filed or in-
stituted any proceeding under this Act, or
(C) has testified or is about to testify in
any proceeding resulting from the adminis-
tration or enforcement of the provisions of
this Act." [Italics added.]

Applicant has not claimed that he was dis-
charged by reason of activities protected
by clauses (B) or (C) of the above-quoted
section and no issue concerning the con-
struction and application of these clauses
is presented by this case.

erick's result, 43 CFR 4.605, and
remanding for completion of unset-
tled remedial matters.

I.

Procedural and Factual

Background

Applicant was employed at Re-
spondent's Bishop Mine which is
located in the State of West Vir-
ginia. He was classified as a face-
man and held the job title of scoop
operator. He was hired on or about
June 2, 1971, and was continuously
in the employ of Respondent until
his disputed discharge (Tr. 11-12).

Applicant is a member of Local
6025, United Mine Workers of
America, which represents the em-
ployees of the Bishop Mine. From
June of 1973 until the date of dis-
charge, he served as an elected
member of the Mine Health and
Safety Committee of Local 6025
(Tr. 12).

Applicant did not work either
Monday, Jan. 20, 1975, or Tuesday,
Jan. 21, 1975 (Tr. 12). The former
absence was due to his decision to
spend an additional day at a week-
end family reunion which took
place in New Jersey. Although he
was aware that he might well take
this extra day before leaving for
New Jersey, he did not seek from
Respondent prior permission to do
so (Tr. 61, Ex. 3). The additional
day of absence was due to exhaus-
tion on account of a weather-in-
duced late return home from the re-
union at 3 a.m. on Tuesday morn-,
ing. As to this latter absence, Ap-
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plicant was precluded from notify-
ing Respondent because his tele-
phone was out of order (Tr. 61-63,
Exs. 1-5).

On Jan. 23, 1975, Applicant was
suspended subject to discharge. Ex-
ercising his rights under Article
XXIV of the National Bituminous
Coal Wage Agreement of 1974, the
collective bargaining agreement
covering the Bishop Mine (Ex. 24),
hereinafter referred to as the Con-
tract, Applicant timely, requested a
discharge hearing which was held
on Jan. 27, 1975. At that hearing,
the full explanation of Applicant's
two consecutive absences, together
with supporting evidence to sub-
stantiate his account of the circun-
stances, was made to Respondent
(Ex. 20).

On Jan. 28, 1975, Respondent dis-
charged Applicant for absenteeism,
relying purportedly on Article
XXII, Section (i) of the Contract.

Applicant instituted the above-
captioned proceeding by filing an
application for review pursuant to
sec. 110(b) (2) of the Act on
Feb. 14, 1975. 30 U.S.C. § 820(b)
(2) (1970).2 He asked for relief

2 Sec. 110 (b) (2) of the Act provides as
follows:

"(2) Any miner or a representative of
miners who believes that he has been dis-
charged or otherwise discriminated against
by any person in violation of paragraph (1)
of this subsection may, within thirty days
after such violation occurs, apply to the
Secretary for a review of such alleged dis-
charge or discrimination. A copy of the
application shall be sent to such person
who shall be the respondent. Upon receipt
of such application, the Secretary shall cause
such investigation to be made as he deems
appropriate. Such investigation shall pro-
vide an opportunity for a public hearing at

from his discharge, claiming that it
was the result of his complaints to
authorized representatives of the
Secretary regarding alleged viola-
tions and dangers at Respondent's
mines. In pertinent part, the relief
requested was reinstatement, back
pay, accrued benefits under the Con-
tract, and reimbursement for the
costs and expenses of litigation.

Following an evidentiary hearing
held on Apr. 9, 1975, Judge Brod-
erick handed down his decision on
June 27, 1975. Respondent filed a
timely notice of appeal on July 7,
1975, and Applicant did likewise on
the following day. 43 CFR 4.600.

On Aug. 4, 1975, Applicant ap-
plied to the Board for temporary
relief, to wit, reinstatement during
the pendency of the appeal. 43 CFR
4.570. By Memorandum Opinion
and Order, dated Aug. 27, 1975, the

the request of any party to enable the parties
to present information relating to such vio-

lation. The parties shall be given written
notice of the time and place of the hearing
at least five days prior to the hearing. Any
such hearing shall be of record and shall be
subject to sec. 554 of title 5 of the United
States Code. Upon receiving the report of

such investigation, the Secretary shall make
findings of fact. If he finds that such violation

did occur, he shall issue.a decision, incorp6rat-
ing an order therein, requiring the person
committing such violation to take such affir-
mative action to abate the violation as the
Secretary deems appropriate, including, but
not limited to, the rehiring. or reinstate-
ment of the miner or representative of
miners.to his former position with back pay.
If he finds that there was no such violation,
he shall issue an order denying the applica-
tion. Such order shall incorporate the Secre-

tary's findings therein. Any order issued by
the Secretary under this paragraph shall be

subject to judicial review in accordance with
sec. 106' of this Act. Violations by any person
of paragraph (1) of this subsection shall be-
subject to the provisions of secs.: 10S and

109 (a) of this title."
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Board denied Applicant's applica-
tion on the groLnd "* * * that the
time and effort required to deter-
mine if an adequate showing has
been made for temporary relief
would be more productively devoted
to expedited consideration of the
parties' respective appeals on the
merits." Expedited oral argument
was scheduled for Sept. 4, 1975, but
was postponed at Applicant's re-
quest with the consent of Respond-
ent.

Subsequent to the filing of the last
of the reply briefs on Oct. 10, 1975,
oral argument before the under-
signed panel took place on Oct. 14,
1975.

'On Dec. 11, 1975, Applicant filed
a motion seeking remand for the
purpose of reopening the evidenti-
ary record for the taking of newly
discovered evidence. According to
affidavits supportive of the subject
motion, the new evidence is testi-
mony by Ms. Jeannette Childers,
Business Manager for Wells Medi-
cal Services, Princeton, West Vir-
ginia, where Applicant's personal
physician is in practice. Ms. Child-
ers purportedly would testify that,
sometime between Oct. 1974 and
Dec. 4, 1975, she received a tele-
phone call from an unidentified man
claiming to speak for an unspecified
coal company. This caller pur-
portedly told her that Applicant
ivould be seeking a doctor's excuse
for an absence from work and that
the coal company did not want such
an excuse to be given.

A statement in opposition to Ap-
plicant's motion to remand was filed
by Respondent on Dec. 22, 1975.

In as much as the date of the call,
as well as the identity of the caller
,and his purported principal cannot
'be ascertained, the reliability and
relevance of this vague evidence is
so dubious that, even if deemed to
be admissible and believable, such
evidence could only have the most
marginal probative value which we
'believe is insufficient to warrant fur-
ther delay i processing this ase.
For this reason, the Board has de-
cided to deny Applicant's motion.

II.

A.

Issues Presented by Respondent's
Appeal

1. Whether the Administrative
Law Judge erred in ultimately find-
ing a retaliatory movitation pro-
scribed by sec. 110(b) (1) (A) when
the record allegedly shows that Ap-
plicant's discharge was for legiti-
mate cause land such. showing was
not overcome by affirmative and per-
suasive evidence proving that its
invocation was a pretext.

2. Whether the record contains
sufficient evidence to sustain the
Judge's finding that retaliation for
protected reporting activities under
sec. 110(b) (1) (A) was an under-
lying motivation for Applicant's
discharge.

B.

Issues Presented by A pplicasnt's
Cross Appeel

1. Whi7hether the Administrative
Law Judge erred in not finding that
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the assignment of Applicant to the
allegedly undesirable task of clean-
ing sanding devices on man busses
subsequent to his report to MESA
of sandbox violations was an act of
"discrimination" within the mean-
ing of sec. 110 (b) (1) of the Aet.

2. Whether the Administrative
Law Judge erred in not finding that
Applicant's discharge was nnti-
vated exclusively by his complaints
to MESA regarding alleged health
and safety violations.

III.

Discussion

A.

Respondent's Appeal

1.

[1] Respondent contends that the
record shows that Applicant's 2 con-
secutive days of unexcused absence
furnished it legitimate calse under
the Contract for discharge. In view
of the alleged fact that legitimate
cause existed, Respondent claims
that the Judge could only have
found that such cause was a pretext
if Applicant had adduced affmrma-
tive 'and persuasive evidence that
discredits the asserted motive. See
YLRB v. Patrice Plaza Dodge,
Inc., 522 F 2d 804, 807 (4th Cir.
1975), NLRB v. Bil2en Shoe Co.,
397 F. 2d 801, 803 (1st Cir. 1968),
and NLRR v. Ace Comb Co., 342
F. 2d 841 (8th Cir. 1965). Respond-
ent insists that the record contains
no such evidence, and that the Judge

erred by inferring an improper re-'
taliatory underlying motive from.'
evidence which, it is said, equally
supports an inference that the un-
derlying motive was legitimate or
consists of contradicted self-serving
or biased testimony.

Judge Broderick found that the
2 consecutive days of absence with-
out prior permission or a doctor's
excuse, which Respondent relies on
as the underlying cause, was 'a pre-
cipitating factor or, in his words,
"the proximate cause" of Appli-
cant's discharge. However, he ap-
'parently did not believe that the 2-
day absence was an underlying fac-
tor. Rather, he concluded that there
were two other motivations for the
discharge which -were underlying,
namely, that Applicant was not re-
garded as a satisfactory worker in
general and that he had complained
of safety violations 'and dangers re-
peatedly to the Secretary (Dec. 9).
With regard to the 2-day absence,
the Judge made no flat finding as to
'whether the facts of such absence
constituted legitimate cause for dis-
charge. He merely observed at page
11 of the decision that: "* * * Re-
spondent apparently had 'a lawful
cause for discharge under the con-
tract because of his work absences
on January 20 and 21. * *
[Italics added.]

The appellate court cases from
the First, the Fourth, and the
Eighth Circuits cited supra, like-the
instant case, each involved a com-
plaint charging a proscribed retali-
atory discharge where the defense
asserted was a single alleged legiti-
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mate cause for discharge. NLRB v. 110 (b) Congress intended to create
Billen Shoe, spra (discharge for a private administrative remedy
gross, public insubordination); against retaliation 'for activities
NlRB v. Patrick Plaza Dodge, Inc., enumerated therein akin to, but not
supra (discharge for deliberate pro- duplicative of, the protection for
duction slow down); NLRB v. Ace similar and related kinds of activi-
Comb Co., supra (discharge for sub- ties under the general labor law.3

standard performance after prior Accordingly, precedents under that
warning). In these cases, it was held body of law dealing with retalia-
that the complaining party can only tory discharges are relevant, par-
preponderate if such party over- ticularly as they deal with the prin-
comes the defense of legitimate ciples governing the weight assign-
cause with affirmative and persua- able to various kinds of evidence
sive evidence that the discharge was and with specific factual situations.
really actuated b the forbidden We come then to the triggering
motive. Purely circumstantial evi- inquiry under the circuit court cases,
dence pointing equally in either di- left open by the Judge in this case,
rection, uncorroborated self-serving of whether there actually was a
statements of belief credited by the legitimate cause for discharge
trier of fact, and evidence of anti- as noted earlier, Respondent.
union animus were all held not to
be affirmative and persuasive evi- claims to have discharged Appli-
becaffirmatie adr p e u e av- cant on account of his two consecu-

tive unexcused absences on Mon-
plied by these courts is that it pro-
vides adequate protection to an em- day and Tuesday, Jan. 20 and 21,
ployee who is truly victimized for 1975. To recapitulate the pertinent
protected activities without mm- undisputed circumstances of these
munizing him for all practical pur- two absences briefly: Applicant was
poses from the consequences of con- absent, on Jan. 20 because he de-
duct warranting discharge and layed his return from a family re-
without interfering with employer union; he was aware prior to leav-
policies over discipline and the ten- ing for the weekend that he might
ure of employment, the application ISee 115 Cong. Rec. 27948 (1969).

of which is based upon motives a Judge Broderick made no flat finding on
which are not proscribed by the gen- the question of legitimate cause on the theory

whichare ot poscried b thegen-that the "tote? circzimstances" showed an

oral labor law. unlawful motivation under see. 110(b).
I ~~~~~~~~~(Dec. 1i.) However, by not determiningVe recognize that the above-cited whether there was a legitimate cause for

circuit court cases, which have been discharge, and if so, whether its invocation
was a pretext, he did not properly consider

argued by both parties, were de- critical circumstances in the totality of cir-

cided under the Labor Management cumstances which bear importantly on the via-
bility of an inference of unlawful motivation.

Relations Act, as amended, 29 Indeed NLRB v. Ace Comb Co., spra, and

U.S.C. § 141 et seq. (1970). How- Shattuck Dann Mining Corp. v. LRB, 362
F. 2d 466 (9th Cir. 1966), two cases cited by

ever, we believe that in enacting see. the Judge, demonstrate this proposition.
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not be at work on Monday, but he
did not seek leave to be absent al-
though he could have done so; the
Tuesday absence was due to exhaus-
tion produced by his late arrival
home on Tuesday morning caused
by unanticipated circumstances
beyond his control; he was pre-
cluded from seeking permission to
be absent or from, notifying Re-
spondent of his exhaustion because
his telephone was out of order.

Respondent argues that it had
cause for discharge under these cir-
cumstances on the basis of Article
XXII, Sec. (i) of the Contract
which provides:
Sec. (i) Irregular Work

When any employee absents himself
from work for a period of two (2) days
without consent of the employer, other
than because of proven sickness, he mnay
be discharged. [Italics added.)

A literal reading of this unam-
biguous section supports Respond-
ent's claim to an unqualified right
to discharge a miner for two con-
secutive absences without consent or
proved illness. Since Applicant had
neither, there was legitimate cause
for discharge.

However, inasmuch as this clause
by its terms is permissive, not man-
*datory, it is necessary to inquire into
the practice under it in order to de-
termine whether its invocation by
Respondent was a pretext. We em-
phasize, however, that we are not
concerned here with whether the
practice or any part of it was fair
generally or as applied to this case.
NVLRB v. Ade Comb Co., supra, 342

F. 2d at 47*5 Rather, we are in-
terested only in determining if
others similarly situated have also
been discharged under the subject
contractual clause, because the lack
of such other discharges would lend
credence to Applicant's insistence
that he was not discharged for the
routine cause of absenteeism. More
narrowly, the issues here boil down
to whether and to what extent did
Respondent retroactively excuse
consecutive absences without prior
consent or medical excuse and, fur-
ther, whether an initial transgres-
sion led invariably to immediate
discharge.

Applicant, testifying for himself,
clainied that Respondent normally
excused absences for personal busi-
ness if the employee called and
"* * * had taken pains to notify the
company * * *"' beforehand (Tr.
65). He also said: " * * it's been a
practice either calling in beforehand
or when returning to work to square
it up with the ompany why you
were out, whether you were sick or
had difficulties or personal busi-
ness." (Id.) It is plain that Appli-
cant knew that squaring up meant
having "good cause" (Tr. 64). When
queried with respect to his own
absence record, he testified: "I am
quite positive I was never absent two
consecutive days without prior con-
sent or proven illness" (Tr. 130).

Respondent has contended that the Judge
allowed himself to be swayed by the severity
of the penalty exacted for the contractual
offense charged. We find nothing in the opin-
ion below to give substantial support to that
argument.
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le also referred to purported in-
stances in 1973 and 1974 when he
had been retroactively excused for
a single absence for good cause due
to exhaustion (Tr. 64) and unan-
ticipated automobile breakdown
(Tr. 276-8, Ex. 28).

Hubert Brewster, an official of
the local union, was called to the
stand by Applicant, and he testified
that, to his knowledge, no person
had ever been discharged under the
subject provision of the Contract
unless he had been previously
warned or subjected to some lesser
discipline for 2 consecutive days of
unexcused absence (Tr. 131, 139,
146).

Mr. Brewster's testimony was cor-
roborated by one of Applicant's co-
workers, Jimmie Sword (Tr. 147,
270-1).

More importantly, there is sup-
port for Mr. Brewster's account of
Respondent's practice under Article
XXII, Sec. (i) of the Contract in
several pieces of documentary evi-
dence. Applicant introduced into
evidence the record of the discharge
proceeding of Jimmy Carl Booth
which was held before a Joint
Board consisting of two company
representatives and two representa-
tives of the United Mine Workers
of America. The Joint Board sus-
tained Booth's discharge which had
-been predicated upon chronic
absenteeism in excess of 10 percent
which made him subject to dismissal
Iinder a 1957 precedent on percent-
age absenteeism (Applicant's Ex-
hibit Nos. 19, 6), that is separate
and distinct from the subject con-

tractual clause dealing with con-
secutive absenteeism, An examina-
tion of the exhibits in the Booth dis-
charge proceeding, which included
copies of his attendance record and
two prior disciplinary slips, reveals
that on at least one occasion he was
absent without prior permission or
a doctor's excuse on 2 consecutive
days. For that offense, he received
only a warning.

In addition to the record of the
Booth discharge proceeding, Appli-
cant also introduced into evidence,
as Applicant's Exhibit No. 22,
Xerox copies of 66 disciplinary slips
for absenteeism drawn from the files
of the union mine committee which
receives a copy of all such slips. Of
these, the slips issued to Hollis
Johnson, Jr. (Applicant's Exhibit
No. 22, p. 2), and Guy Smith (Ap-
plicant's Exhibit No. 22, p. 20), are
of particular interest because the
former, a second warning, showed
an unexcused absence rate of 79 per-
cent for a single month and the
latter, a first warning, stated that he
had been absent without excuse for
91.6 percent of the time in 1 months

Respondent sought to rebut Ap-
plicant's evidentiary presentation
with the testimony of several wit-
nesses. Arnold Shrader, Applicant's
section foreman at the time of dis-

The percentage of absenteeism is cal-
culated by dividing the total number of un-
excused absences by the total number of
work days in a month (Tr. 251-2).

The percentages of Johnson and Smith are
sufficiently large to support the conclusion
that each must have had consecutive ab-
sences. Respondent did not present the em-
ployment records of either man to prove
otherwise.
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charge, stated that he had on oc-
casion excused Applicant for an
absence, but only where there had
Ibeen a doctor's excuse (Tr. 210).
B. V. Hyler, personnel manager
for the Bishop Mine, testified that
ithe normal and invariable practice
under Article XXII, Sec. (i) was
to discharge an employee if he
misses 2 days in a row without prior
consent or illness regardless of any
excuse and without a disciplinary
warning slip for an initial offense
(Tr. 256). On cross-examination,
,Hyler was confronted with the rec-
ord of the Booth discharge and ad-
mitted that there was a showing of
2 consecutive days of absence, and
further, that Booth accordingly
could- have been discharged under
Article XXII, Sec. (i) (Tr. 253-4).
Hyler also testified concerning an
unidentified. employee, in another
mine under. his company's manage-
ment, whose discharge for 2 days of
absence was upheld by an arbitrator
despite the fact that such absence
was caused by the need to care for
his wife, who was ill, and for his
children (Tr. 257-8). Hyler's testi-
mony regarding the general prac-
tice of discharging employees for
consecutive unauthorized absences
was corroborated by Mine Superin-
tendents David Camp (Tr. 247) and
Richard Baugh (Tr. 262). Respond-
ent produced no documentary evi-
dence to support its claims with
regard to the practice under the
subject contractual clause or to re-
fute those of Applicant.

In weighing the foregoing evi-
dence, we are of course well aware
that the principal witnesses who
testified all must be regarded as
biased to some degree. We are there-
fore giving determinative weight to
such testimony as is corroborated
by the documentary evidence de-
scribed above. We are doing so be-
cause the reliability of such evi-
dence has not been rebutted by
Respondent although it was in a
position to do so. Respondent only
objected to the admission of such
evidence on the ground of hearsay,
an objection plainly without merit.
5 U.S.C. § 556(d) (1970). We con-
sider these de-unients the kind of
affirmative and persuasive evidence
to which the circuit courts re-
ferred in their decisions in cases
cited above.

As our analysis of the record
shows, Applicant did not point to
any instance where 2 days of con-
secutive absence was completely ex-
cused. He was able to document a
single absence which was excused
for unanticipated transportation
difficulties beyond his control (Ap-
plicant's Exhibit No. 28, p. 2), and
mentioned another involving ex-
haustion. But inasmuch as consecu-
tive absences were apparently con-
sidered more heinous industrial of-
fenses under the Contract, we canl-
not find, based upon what was
produced, that Respondent had a
practice of excusing such absences
without prior permission under
any and all circumstances, which is

67
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practically what Applicant would duce such evidence, we reject Re-
apparently have us believe.7 spondent's argument.

Applicant did, however, prove by
a preponderance of the evidence 2.
that first offenses under the subject We turn now to Respondent's

contract provision, such as that in- second claim, namely, that Judge

volved here, did not invariably re- Broderick erred in concluding that

sult in discharge as Respondent con- there was sufficient evidence to war-
tends.8 The documentary evidence rant his ultimate inference that re-
produced -on this issue, in our opin- taliation for protected reporting ac-

ion, refutes the undocumented testi- tivities was an underlying motiva-

mony of Respondent's witnesses to tion for Apolican't discharge.
the effect that any and all offenses Judge Broderick drew this ulti-
uner ef uect hat candrall profso mate inference for several reasons
under the subject contract provisionhe listed at page 9 o his de-
resulted in discharge regardless of .i h discus hee .isome

the ircmstnce. Th thee ll- cision- We discuss here in some
the circumstances. The three in-' detail only those parts of the record
stances of consecutive absence de- to which he referred which, when

scribed above where disciplinary considered together, .possessed the
slips constituting warnings were is- substantiality and probative value,
sued are, in the absence of rebuttal to warrant that inference.
or explanation, sufficient to support From June 1974 through Jan.

a finding that the normal practice 1975. Applicant was involved in a
for a first offense of this kind was a number of activities concerning al-

warning. leged safety hazards which re-
Respondent's claim in this phase suited in disruption of production

of its appeal was that there was no and in the issuance of citation
affirmative and persuasive evidence under the Act.9 There is no dispute
adduced by Applicant to show by a about Respondent's knowledge of
preponderance that the legitimate Applicant's role in instigating these

cause for discharge it claims to have occurrences. Neither can there be
had was a mere pretext. Having any serious doubt as to Respondent's
found that Applicant did indeed ad- general irritation with him, despite

some protestations to the contrary..
7Applicant's statements, quoted earlier, as

to the practice regarding retroactive excuses However, while general expres-
for any personal business, are biased and of sions of irritation not constituting-
such dubious probability as to warrant their
being given little weight no matter how threats can support the inference
credibly they were uttered on the stand. t

The testimony of Respondent's witnesses, to that Respondent must have derived
the effect that excuses for consecutive ab- -

sences were never given retroactively, is 9 Reference is made by Judge Broderick to a
similarly afflicted. Jan. 1973 alleged retaliatory assignment of

Respondent never sought to rebut Appli- Applicant to the task of abating: a hazard as
cant's claim that these absences constituted to which he had complained. This incident is:
his first offense under this section of the too remote in time and too inconclusive to.
Contract. be relevant.
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satisfaction from discharging Ap-
plicant, such expressions do not
provide a sufficient basis for infer-
ring that Respondent's assertion of
legitimate cause to discharge was a
pretext for an unlawful motive.'1
However, two of the incidents re-
veal more than a general expression
of irritation and, more to the point,
involve complaints to MESA.'1

The first of these complaints oc-
curred in June 1974 when Appli-
cant reported to authorized repre-
sentatives of the Secretary in the
Mining Enforcement and Safety
Administration (MESA) the exist-
ence of alleged fan malfunctions in
several of Respondent's mines and
of the alleged failure of Respondent
to withdraw men in the event of fan
stoppage according to an approved
plan. As a result of his complaint,
MESA inspected the Bishop 36 and
33-37 Mines on June 11, 1974, and
issued several notices of violation.
There is no question that Respond-
ent knew who was the source of the
complaint (Tr. 90-1, Applicant's
Exhibit No. 7). Joining the
MESA inspectors in responding to

10 Similarly, in the labor law context, proof
of general antiunion animus is not a sufficient
basis for the inference that the assertion of
a legitimate cause for discharge was a pretext
for retaliation against protected concerted ac-
tivity. See NLRB v. Patrick Plaza Dodge, Inc.,
supra.

fl Respondent points out that Applicant
sometimes complained on his own behalf and
others as a member of the Safety Committee.
Respondent has argued that this distinction
is important in considering the latter times
because there is no evidence that any action
was taken with respect to other committee
members, We reject this argument because the
record clearly shows that Applicant was the
dominant activist among the members, a fact
well-known to Respondent.

Applicant's complaint were a repre-
sentative of the West Virginia De-
partment of Mines, Mine Superin-
tendent David Camp, Jonathan
Williams, International Safety Co-
ordinator for District 29, UJMWA,
and the Safety Committee of Local
6025, consisting of Paul Goad, Wil-
liam Bennett, and Applicant. Dur-
ing the course of the inspection, the
MESA and West Virginia repre-
sentatives had occasion to examine
a fan record book and apparently to
pronounce themselves satisfied with
it. Applicant alone, however, per-
sisted in complaining, and Superin-
tendent Camp lost his temper and
cursed Applicant for his stubborn
persistence (Tr. 236-7). Immedi-
ately following the inspection, Ap-
plicant was discussing the inspec-
tion with a group of miners in the
bathhouse at which point he claims
to have been assaulted and physi-
cally ejected from the bathhouse by
Camp, a claim believed by the Judge
despite Camp's denial. Camp sub-
sequently apologized for his
action." 

Respondent argues that the
Judge erred in admitting evidence
of those June 1974 events on the
ground that sec. 110(b) (2) of the
Act, 30 U.S.C. § 820(b) (2) (1970),
bars applications 'for review of acts
of "discrimination" after 30 days.
Respondent also contends that the
Judge erred in crediting Appli-

'2 Applicant persisted with his oral com-
plaints about recordkeeping and eventually 12
notices of violation were issued which shows
that his complaints were not frivolous
(Dec. 6-7).
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cant's version of the alleged assault
and battery in view of Respondent's
denial and the lack of corroboration.

"The former contention is without
-merit because the evidence here was
admitted to show a state of mind
and a tendency to overt retaliatory
action for protected activities
rather than to establish a separate
claim for relief from an allegedly
"discriminatory" act. The latter
contention is likewise without merit
because Respondent has made no
showing that the statements of Ap-
plicant believed by the Judge over
Camp's denial were inherently i-
probable, inconsistent internally or
-with his other testimony, or belied
by other, more persuasive evidence.
See Universal Canzera Corp. v.
NLRB, 340 U.S. 474, 496 (1951).
While it is true that there is no
corroboration for those statements,
that lack goes to probative weight
and does not warrant overturning
the pertinent credibility judgments
:made below. In addition, we think
-that Camp's apology is, to some ex-
-tent, an implied admission of fault,
-which tends to enhance the veracity
* and probative value of Applicant's
.disputed statements.

The second complaint of note oc-
reurred in Jan. 1975 just over 2
weeks before discharge took place,
and is for that reason more strongly
ptobative of Respondent's attitude
at the time of discharge than the in-
cident just recounted. More specifi-
cally, on Jan. 13, 1975, Applicant
complained to MESA that Re-
spondent was not properly main-
taining the sanding devices on man-

trip buses in the No. 34 Mine and
suggested that the same might be
true with respect to the Nos. 33 and
36 Mines. The next day MESA re-
sponded by conducting an inspec-
tion of the No. 34 Mine and showed
a copy of the complaint to Mine
Superintendent Richard Baugh.
Each of these inspections resulted
in the issuance of a notice of viola-
tion and a withdrawal order On
Jan. 15, 19175, Applicant was as-
signed the task of cleaning the sand-
ing devices on the portal buses, a
task within his job classification
(Tr. 79, 224-7). The important
aspect of this assignment is that
when it was made by Foreman
Arnold Shrader, Applicant was told
by Shrader that since he was the
one who made the complaint, he
would be the one to clean the bus
(Tr. 81).'3 Shrader tells a very dif-
ferent story, but here again the
Judge chose to credit Applicant's
account and we have been shown no
basis to overturn his credibility de-
termination. Shrader's statement es-
tablishes the retaliatory, bad faith
character of this assignment.

These two incidents, so close in
time to the discharge, demonstrate
sustained irritation for the conse-
quences suffered as a result of pro-
tected activity under sec. 110 (b),
which is focused on Applicant and
has boiled over into overt, punish-

"5 Applicant alls our attention to the fact
that this task was dirty and therefore un-
desirable. We think, however, that this al-
leged characteristic Is irrelevant. Underground
coal mining is tough and dirty work, and
Applicant has shown nothing to support the
conclusion that this task was unusually un-
desirable to perform.
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ing reactions. This history belies
claims of Respondent's witneC
that they were indifferent to
complaints, and looms especit
large in light of the document
evidence showing that first offer
under Article XXII, Sec. (i) of
Contract were ordinarily dealt u
by a disciplinary warning slip.

The latter evidence of the pi
tice under the subject contract
clause, which we have found sufi
ent to overcome Respondent's ch
of reliance on legitimate cause,
and of itself, casts the discharge i
suspicious light, which gives rise
the inference that Respondent m
concealing an unlawful motivat
and makes it comparatively unlik
that the real motivation was
tirely innocent. The history
focused irritation coupled 
overt retaliatory actions reinfoi
that same inference and identi
the motivating cause but for wh
the discharge would not have
curred, namely, reports of saf
hazards to authorized represen
tives of the Secretary.

B.

Applicant's Appeal

1.

[2] Applicant contends t]
Judge Broderick erred in his c,
sideration of Applicant's Jan.
1975, assignment to the cleaning
sanding devices on portal bus
subsequent to his complaints
MESA about them. Judge Brod
ick took this alleged incident ii

the account in reaching his ultimate
ises finding that Applicant's discharge
his was unlawfully motivated by his re-
Mly porting activities. We are affirming
ary his judgment on this aspect of the

ises case, supra at 52 on the ground that
the the assigning foreman had directly
ith stated that such assignment was re-

taliatory. However, Applicant asks
rac- us to go further and conclude as a
ual matter of law that the subject as-
ici- signment was a discriminatory act
im proscribed by sec. 110(b) (1) (A) of
in the Act.

n a While a declaratory decision is
to apparently within the scope of the

was broad relief which the Secretary
ion mnay grant under sec. 110(b) (2) of
rely the Act,"4 that kind of relief must
en- be specifically requested. 43 CFR
of 4.562(d).5 Analysis of the applica-

ith tion for review filed by Applicant
rces reveals that the relief requested re-
fies lated exclusively to ant alleged dis-
ich crimilnatory discharge. There are
oc- three allegations in the application
ety dealing with the subject work as-
Lta- signment which read as follows:

2 (b) On Jan. 10, 1975 at approximately
5 p.m. he notified an authorized repre-

I4 1n pertinent part, section 110(b) (2}, re-
ferring to the Secretary, provides: " * If
he finds that such violation did occur, he shall
issue a decision, incorporating an order
therein, requiring the person committing such
violation to take such affirmative action to

.,at abate the violation as the Secretary deems

on_ appropriate, including, but not limited to, therehiring or reinstatement of the miner or
15, representative of miners to his former posi,

of tion with back pay. * 
0 f 1 See. 4.562(d) of 43 CR states:

;es, "An application for review of discharge or
t acts of discrimination shall be supported by

an afftdavit of a person with knowledge of the
er- facts surrounding the alleged discharge or

acts of discrimination and a stateiment of the
Ito relief requested." [Italics added.1

59] 71
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sentative of the Secretary of alleged vio-
lations and dangers relating to the sand-
ing devices on the man buses.

3. That as a direct result of the tele-
phone call referred to in ¶2(b) above the
Bishop Coal Company discriminated
against Steve Shapiro by directing him
to thereafter clean the man buses each
afternoon, such work is not the sort of
work normally done by a person in Steve
Shapiro's classification and in practice
has not been done by a person in Steve
Shapiro's classification in the Bishop
Coal Company.

C * * * e

5. That said acts of discrimination and
suspension and discharge violated § 110
(b) (1) of the Federal Coal Mine Health
and Safety Act of 1969, 30 U.S.C.A. § 820
(b) (1).

Statements 2(b) and 3 are, except
for a conclusory reference to "dis-
crimination," allegations of fact
which relate to the ultimate infer-
ence and the relief sought with re-
spect to the discharge. Statement 
is 'a bare conclusion of law and inas-
much as no relief was sought which
related to the alleged discriminatory
act, the Judge apparentlytreated it
as surplusage.

We recognize that applications
for various kinds of relief under
the Act should be construed gen-
erously and indeed we have done
so in the past in appropriate sit-
uations. See e.g., Hatfleld v. South-
ern Ohio Coal Co., 4 IBMA 259, 82
I.D). 289, 1974-1975 OSHD par.
19,758 (1975), appeal pending, D.C.
Cir., No. 75-1704; Eastern Associ-
ated Coal Corp., 5 IBMA 74,82 I.D.
'392, 1975-1976 OSHD par. 19, 921
(1975). However, there is a differ-
gtice between, reading a claim for
relief generously and finding tat

there are two such claims when only
one has been stated. In our opinion,
Judge Broderick correctly read the
application as stating one claim for
relief and we hold that he did not
err in ignoring a mere conclusion of
law.

2.

[3] Applicant also attacks the
Judge's finding that an underlying
motivation was that Respondent re-
garded him generally as an unsatis-
factory worker. Applicant contends
that the record does not show that
he was an unsatisfactory worker,
and further, even assuming argu-
endo that the record does contain
such evidence, the quality of his
work was not an underlying motiva-
tion for the discharge.

Contrary to Applicant's initial
contention in this phase of his cross
appeal, we think that Respondent
may well have regarded him as a
generally unsatisfactory worker.

The circumstances accounting for
the first day of the two which led
to his discharge is a case in point.
Applicant was absent on Monday,
Jan. 20, 1975, because he had de-
cided to take a long weekend for
his personal pleasure regardless of
the wishes of or impact on Respond-
ent. The issuance date on the air-
plane ticket, Jan. 17, 1975, shows
that he planned not to be at work
that day.'6 Despite the opportunity
to seek permission from Respond-.

1 applicant sought to explain away the is-
.suance date on his ticket by saying that he was
undecided as to whether he would come back
on Sunday or Monday, an unpersuasive ex-
planation which is self-serving, and quite be-
side the point.



STEVE SHAPIRO V. BISHOP COAL COMPANTY
March 2, 11976

ent, Applicant simply chose to pre-
sent his employer with a fait ac-
covnp i. His behavior was clearly
irresponsible, irrespective of wheth-
er it was excusable ulder the prac-
tices at the Bishop mines.

Moreover, while we think that the
record shows Applicant to have been
a vigorous force in riveting Respon-
dent's attention on health and safety
hazards and forcing their abate-
ment, it also discloses that he was
not an untarnished crusader. An il-
lustration of this point occurred in
Aug. and Sept. 1974. In Aug., Ap-
plicant complained to Foreman
Shrader about an alleged condition
that he considered hazardous, name-
ly, placement of supplies under an
unguarded high voltage cable. In
Sept., the Safety Committee, of
which he' was a member, attempted
to press this complaint with two of
Respondent's officials.wv On the day
following this meeting, Applicant
saw that supplies were being un-
loaded in the vicinity of the power
cable, and he decided to take matters
into his own hands. He appointed
two roof bolters, Larry Pitts and Joe
Edison, as temporary safety com-
mittee members, and they left their
immediate tasks to respond to his
call. The record shows that in doing
so, Pitts left a safety lamp buriiing

17 We should point out here that, by virtue
'of his position as a Safety Committeeman and
of his experience demonstrated by the record,
it is fair to say that Applicant was well
aware that he need not comnplain to Respond-
ent or obtain Safety Committee approval be.
fore lodging a complaint with MEJSA.

and deserted his still energized roof.
bolting machine (Tr. 213-14). The
ostensible reason for this work stop-
page was the supposed necessity to
deal with the imminent danger al-
legedly posed by the condition of
the power cable. As far as the evi-
dence of record shows, Applicant
had no authority to appoint the ad
hoc safety committee members, and
given the longstanding nature of'
the condition that Applicant found
so objectionable, we have consider-
able doubt that he or the committee
had reasonable grounds to believe
that there was an imminent and
therefore "abnormal danger" or
that there was a necessity to resort
to self-help instead of exercising the
statutory right to complain directly
to MESA and call for an inspection.
30 U.S.C. § 813(g) (1970). See 29
U.S.C. § 143 (1970) and Gateway
Coal Co. v. United Mine Workers of
America, 414 U.S. 368, 385-7, n. 16
(1974) .l5

1
Sec. 103(g), 30 U.S.C. § 813(g) (1970),

provides:
"Imminent danger notice; requisites; spe-

cial inspection. (g) Whenever a representative
of the miners has reasonable grounds to be-
lieve that a violation of a mandatory health
or safety standard exists, or an imminent dan-
ger exists, such representative shall have a
right to obtain an immediate inspection by
giving notice to the Secretary or his author-
ized representative of such violation or danger.
Any such notice shall be reduced to writing,
signed by the representative of the miners,
and a copy shall be provided the operator or
his agent no later than at the time of inspec-
tion, except that, upon the request of the
person giving such notice, his name and the
names of individual miners referred to therein
shall not appear in such copy. Upon receipt of
such notification, a special inspection shall
be made as soon as possible to determine if
such violation or danger exists in accordance
with the provisions of this subehapter."

73-59j



74 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [83 I.D.-

In addition, while there is some
evidence in the record showing that
Respondent may have been critical
on occasion (Tr. 199-200) with re-
spect to Applicant's performance as
a coal miner, the record also shows
that his performance was not gen-
erally considered substandard (Tr.
232).

But despite the evidence of rec-
ord showing that Respondent could
have and probably did regard Ap-
plicant as unsatisfactory, we see
nothing therein to demonstrate that
this perception was an underlying
factor in the discharge. By underly-
ing, we mean the moving force but
for which the discharge would not
have occurred.

Respondent's alleged 'dissatisfac-
tion with Applicant clearly'does not
meet this test because, as he cogently
points out, Respondent never
claimed such dissatisfaction to be
the cause of discharge. If the real
cause for discharge was indeed the
innocent one of general dissatisfac-
tion, then we think Respondent
would have asserted it in defense.
Since it did not do so and ha'd no
reason to conceal such a motivation,
we conclude that general dissatis-
faction was not a moving force but
.for which the discharge would not
have occurred. On that basis, e
hold that the Judge erred in finding
such factor to be underlying.
- Having previously affirmed the
Judge's finding that retaliation for
Applicant's complaints to the Sec-

retary was a moving force behind
his discharge, we now find that it
was the sole underlying factor.
Therefore, we conclude that Appli-
cant was discharged by reason of the
fact that he engaged in activities
protected under section 110(b) (1)
(A) of the Act, and we affirm the
result reached below.

WHEREFORE, pursuant to the
authority delegated to the Board by
the Secretary of the Interior (43
CFR 4.1(4)), IT IS HEREBY
ORDERED that Applicant's mo-
tion for remand to reopen the record
IS DENIED.

IT IS FURTHER ORDERED
that the result in the above-cap-
tioned docket IS AFFRIMED and
the case IS REMANDED for de-
termination of unsettled remedial
matters.

DAVID TORBETT,

Alternate Administative Judge.

WE CONCUR:

DAVID DOANE,

Chief Administrative Judge.

HOWARD J.: SCIIELLENBERG, JR.,

Administrative Judge.

19 Respondent has argued that, where the
underlying motivation is a mixture of the
legal and illegal, there is no violation of see-
tion 110(b) (1). Since we conclude that the
underlying motivation here was not so mixed,
and Respondent never claimed that it was, we
need not reach this question. But see NLRB v.
Jamestown Sterling Corp., 211 F. 2d 725 (2d
Cir. 1954); Socony Modil Oil Co., Inc. v.
NLRB, 357 P. 2d-662 (2d Cir. 1966); F. J.
Buekner Corp. v. NLRB, 401 . 2d 910 (9th
Cir. 1968), cert. den., 393 U.S. 1084 (1969).
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ESTATE 01' XUBERT FRANKLIN
COOK

5 IBIA 42

Decided March 0, 1976

Appeal from an order denying petition
for rehearing.

ATIRED.

1. Indian Probate: Half Blood: Gen-
erally-250.0

State statutes of descent and distribution
as construed and interpreted by the high-
est court of the state involved will be
considered by the Department as con-
trolling in trust heirship proceedings.

APPEARANCES: Pipestem & Rivas,
by F. Browning Pipestem, Esq., for
appellants.

OPINION BY ADMIINISTRA-
TIVE JUDGE SABAGH

INTERIOR BOARD OF
INDIAN APPEALS

This matter comes before the
Board on appeal from an Adminis-
trative Law Judge's order denying
petition for rehearing.

It appears that Hubert Franklin
Cook, an unallottee of the Caddo
and Pima Tribes died intestate at
Fort Sill, Oklahoma, on Apr. 27,
1973, survived by four nieces and
three nephews, children of Jose-
phine Cook, decedent's half-blood
Pima sister from the first marriage
of decedent's father, Luke Frank
Cook. Luke Frank Cook, an' allotted
Pima Indian died intestate on Mar.

16, 1971. Decedent's mother, Annie
Jolmson, an allotted Caddo Okla-
homa Indian, died intestate on Oct.
3, 1949.

At the time of his death, the dece-
dent was possessed of interests in
certain allotted lands some of which
were inherited from his father,
Luke Frank Cook, and some from
his mother, Annie Johnson.

After hearing held on Aug. 21,
1974, Administrative Law Judge
John F. Curran issued an Order
Determining Heirs on Feb. 21, 1975,
wherein he found that four nieces
and three nephews referred to,
supra, were entitled to inherit
decedent's interests in the trust and
restricted property located on the
Wichita-Caddo, Absentee Shawnee,
Salt River and Gila River Reserva-
tions.

On Feb. 5, 1975, certain whole-
blood first cousins of the decedent
on his mother Annie Johnson's side
filed a motion and demand for hear-
ing to determine heirs with respect
to the lands situated i the State of
Oklahoma inherited by decedent
through his maternal Caddo an-
cestors and blood line.

Judge Curran decided in the
Order Determining heirs of Feb. 21,
1975, that intestate succession as re-
lating to the Oklahoma property
came under Subsection 6, Section
213, Title- 84, Oklahoma Statutes.
Pursuant' thereto, the Judge con-
cluded the nieces and nephews are
the nearest blood relatives and the
-"next of kin" and: are the heirs at
law to the exclusion of the cousins.

204-740o-76-2
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The cousins petitioned for rehear-
ing contending that the Order
Determining Heirs as it related to
their motion and demand for hear-
ing referred to, supra, was in error.
The petitioners further contended
that In the Mlatter of the Estate of
Robbs v. Howard, 504 P. 2d 1228
(Okl. 1972), wherein theOklahoma
Supreme Court construed the pro-
vision of the Oklahoma Statute re-
lating to kindred of the half-blood,
was distinguishable and hence not
representative of the law applicable
to this case.

Administrative Law Judge Jack
M. Short, who succeeded Judge

Curran, denied said petition on
May 1, 1975. He concluded that
lobbs did apply and that this case
was not distinguishable.

In his Order of May , 1975,
denying said petition, Judge Short
arrived at the following conclu-
sion-

In Rolbbs, the Supreme Court of Okla-
homa construed 84 O.S. 1971, § 222, which

provides:

Kindred of the half-blood inherit
equally with those of the whole blood in
the same degree, unless the inheritance

come [sic] to the intestate by descent,

devise or gift of some one of his ancestors,

in which case all those who are not of the
blood of such ancestors must be excluded
from such inheritance.

and held at page 1,232 of its opinion:

We therefore hold that our half blood

statute, 84 O.S. 1971, § 222, is applicable

only when the- surviving half blood kin-
dred and whole blood kindred are related
to decedent in the same degree, and that

it does not operate to disinherit nearer
half blood kindred not of the blood of

the ancestor in favor of more remote

whole blood kindred who are of the blood
of the ancestor. [Italics added.]

and specifically overruled the contrary
holding in Thompson v. Smith, 102 Okl.
50, 227 P. 77 (1924).

.Also, at page 1,230 of its opinion in
Robbs, the Supreme Court stated:

In 1930, in the face of intervening con-
flicting decisions on the question, this
Court abandoned the doctrine that In-
dian allotments are ancestral estates and
specifically overruled the Hill holding on
that question. See In re Yahola's Estate,
142 Okl. 79, 285 P. 946.

Judge Curran stated on page 2 of his
Order of February 21, 1975, "The nieces
and nephews are related to the decedent
in the third degree while the first cousins
are related to decedent in the fourth de-
gree." This is an undisputed fact. Hence,
84 O.S. 1971, § 222 cannot apply in view
of Robbs. And, intestate succession is
governed by 84 0. S. 1971 § 213 (6). Dob-
son v. Mecon,, Okl. 311 P. 2d 210 (1956).

[1] The Interior Board of Indian Ap-
peals held in Estate of Minnie May Ri-
ordan, 2 IBIA 98 (1973):

State statutes of descent and distribu-
tion as construed and interpreted by the
highest court of the state involved will be
considered by the Department as controll-
ing in trust heirship proceedings.

The Supreme Court of Oklahoma is the
highest court in Oklahoma. It has ruled
without equivocation on each of the is-
sues raised by Petitioners and contrary
to their contentions.

We adopt the Judge's findings
and conclusions as our own.

We do not agree with appellants
that Rob6s is distinguishable here,
in light of the foregoing and the
fact that the nieces and nephews are
related to the decedent in the third
degree while the first cousins are re-
lated to the decedent in the fourth
degree.

NOW, THEREFORE, by virtue
of the authority delegated to the

[83 D.
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Board of Indian Appeals by tl
Secretary of the Interior, 43 CF.
4.1, the decision of the Administrn
tive Law Judge dated May 1, 197
denying appellants' petition to ri
hear, be, and the same is herei
AFFIRMED and the appeal herej
is DISMISSED.

This decision is final for tl
Department.

MITCnELL J. SABAGI,

Administrative Judge.

I CONCUR:

ALxXANDER H. WILSON,

Adqministractive Judge.

ARMCO STEEL CORPORATION

6 IBMA 64

Decided Mdarch 15, 19'i

Appeal by the Mining Enforcemei
-and Safety Administration from th
part of a decision by Administratii
-Law Judge George H. Painter vacatir
zone notice of violation in a civil pe:
alty proceeding (Docket Nos. HOP
'75-725-F, 75-743-F, and 75-759-]
-brought pursuant to section 109 (a) (I
of the Federal Coal Mine Health ai
;Safety Act of 1969.

Reversed in part.

IFederal Coal Mine Health and Safel
*Act of 1969: Notices of Violatio:
Party to be Charged.

Where the miners employed by an ope:
-tor of a coal mine are exposed to a safe
chazard created by the lack of requir

he backup alarms on delivery trucks owned
R by a seller of coal and where the opera-

tor is in a realistic position to prevent or
abate the violation with a minimum of

51 due diligence, such operator is a proper
e- party to be charged with the violation.
)y 30 CFR 77.410.

APPEARANCES: Thomas A. Masco-
lino, Esq., Assistant Solicitor, Leo .
MeGinn, Esq., Trial Attorney, for ap-
pellant, Mining Enforcement and
Safety Administration; William C.
Payne, Esq., Stephen H. Watts II, Esq.,
for appellee, Armco Steel Corporation.

OPINION BY ADMINISTRA-
TIVE JUDGE SCHELLEN-
BERG

INTERIOR BOARD OF MINE
OPERATIONS APPEALS

Background

76 The subject of this appeal is No-

at tice No. 1 OLM, issued by Mining
at Enforcement and Safety Adminis-
Fe tration (ESA) inspector Orie L.

Martin on July 24, 1974, at No. 7
n Preparation Plant of Arinco Steel
OE Corporation (Armco) located at

Montcoal, WVrest Virginia. The no-
[) tice cited a violation of 30 CFR

L) 77.410 as follows:
The automatic reverse warning devices

were inoperative on the Nos. 6, 25, 19, and
14 coal haulage trucks.1

On Apr. 11, 1975, MESA filed a pe-
ty tition for assessment of civil penalty

:
1 3 CR 77.410 provides: "Mobile equip-

ment, such as trucks, forklifts, front-end
ra- loaders, tractors and graders, shall be
et equipped with an adequate automatic warn-

Y ing device which shall give an audible alarm
red when such equipment is put in reverse."
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the Federal Coal Mine Discussion
Health and Safety Act
(Act)2 and a hearing was
June 24, 1975, at Charlesto
Virginia.

The evidence disclosed the
Coal and Dock Company
a coal mine operator in
right, had sold coal to Ari
was engaged in delivering
Armco, the purchaser, when
tice of Violation was issued.
purchased the coal by the
up to 500 tons a day were d
in Eagle trucks driven by
drivers. Armco did not t
trucks and had no power to
fire the drivers. Armco
Eagle in abating the violati
inspector who issued the no
tified that at least one, and 
two, Armco employees wo
the location where the tru
loaded and would be endano
inoperative backup alarms.

The Judge issued his deci
Sept. 24, 1975. le conclud
since Armco had no control
drivers and did not materia
the violation it was not the
party to be charged. He tn
vacated this Notice of Violat
assessed total penalties for a
dockets in the amount of $2:

Issue Presented

Whether the Judge erred
cating Notice of Violation
OLM, July 24, 1974.

2 30 J.S.C. § 801-960 (1970).
a The inspector was certain that A

a "car dropper" working at the unlof
H e "s unsure whether another ma
ing an "end loader" at the site wa
Armco employee (Tr.,7)..

held on Since the Judge issued his deci-est onsion the Board has decided two cases:
n, est involving essentially the same facts

it Eagle as the instant case. In Peggs Run
Eagle) CoaZ Company, Inc. (Peggs Run)
Eagle), the Board held that Peggs Run was

nco and the proper party to be charged in a
coal to notice of violation when trucks

the No- owned by a haulage contractor op-
Armcoi erated without backup alarms on

ton and Peggs Run property and en-
elivered dangered Peggs Run employees in
y Eagle the loading area. The Board stated
ease the that only a "minimum of diligence"
hire or would have been required to prevent

assisted the non-equipped trucks from op-
ion. The erating in an area where its employ-
tice tes- ees would be endangered. In West
possibly F reedon Mining Corporation, et al.
rked at (West Freedom) 5 six independent
oks un- contractor-owned haulage trucks

,ered by without backup alarms operated on
West Freedom property edanger-

Lsion on ing its employees. Applying the
led that Peggs Run rationale, the Board
over the found that West Freedom could
lly abet have prevented or removed the haz-
proper ard with :a "minimum of effort."

ion and While we recognize that in the in-

11 three stant case Eagle, as the owner of
h75 trucks, personal property being

utilized at a coal mine within the
broad definition of the Act, could

in va- itself be cited for the violation, we
No. 1 are called upon here to decide only

whether A rico was properly
charged. The inspector, observing

,rinco had
iding site. 4 5 IBMA 175, 82 I.D. 516, 1975-1976 OSHD
an, operat- par. 20,033 (1975).
S also an 6 5 IBM;A 329, 2 LD. 618, 1975-1976 OSHD

par. 20,230 (1975).
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the trucks with inoperative backup
alarms, was required to make this
judgment in the field where ques-
tions as to ownership, responsibility
for safety, and contractual relation-
ships may not be readily ascertain-
able. We believe that Armco was
properly charged and that the ra-
tionale of the above-cited cases is
applicable. Armco could easily have
determined whether the trucks had
functioning backup alarms and thus
be assured that none of its miners
would be exposed to this hazard.
Moreover, the responsibility under
the Act to provide a safe working
enviromnent is in no way dimin-
ished nor shifted from the opera-
tor's shoulders by virtue of the fact
that only one, and possibly two of
its employees may be endangered by
the violation. Having concluded
that Armco was properly charged
for this violation we turn now to
consider what amount should be as-
sessed as civil penalty.

For purposes of assessment' of a
'Civil penalty herein we note that the
Judge made the following findings
with respect to the statutory criteria
set out in sec. 109 (a) of the Act:

1. There is no significant history
of previous violations.

2. Armco is a large operator and
penalties assessed should be appro-
priate to its size.

3. Penalties reasonably assessed
will not adversely affect the opera-

tor's ability to remain in business.
4. The operator demonstrated

good faith in abating the subject
violation.
The Board is of the opinion that
the backup alarm violation was the
result of ordinary negligence and
was only moderately serious since it
was shown that at most two persons
were endangered by the lack of the
alarms. We conclude that a penalty
of $200 is warranted therefor.

ORDER

WHEREFORE, pursuant to the
authority delegated to the Board by
the Secretary of the Interior (43
CFR 4.1(4)), IT IS HEREBY
ORDERED that:

1) That part of the Judge's deci-
sion vacating Notice of Violation
No. 1 OlM Jly 24, 1974, IS RE-
VERSED, the notice IS REIN-
STATED, the violation IS
AFFIRMED, and a penalty of $200
IS ASSESSED therefor; and

2) Armco shall pay penalties in
the total amount of $2,275, on or be-
fore 30 days from the date of this
decision.

HOWARD J. SCHELENBERG, JR.,
Adsministrative Judge.

I CONCUR:

DAVID DOANM,
Chief Administrative Judge.
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BROWN W. CANNON, JR., ET AL. 3. Oil and Gas Leases: Rights-of-Way
Leases-Rights-of-Way: Nature of In-

24 IBLA 166 terest Granted

Decided March 16, 1976

Appeal from decision of the Colorado
State Office, Bureau of Land Manage-
ment, dismissing a protest to the ac-
ceptance of compensatory royalty bid
C-22636.

Aflrmed.

1. Oil and Gas Leases: Rights-of-Way
Leases-Rights-of-Way: Generally

Where a protest against the United
States entering into a compensatory roy-
alty agreement pertaining to oil and gas
underlying a railroad right-of-way pur-
suant to the Act of May 21, 1930, 46 Stat.
373, 30 U.S.C. § 301 et seq. (1970), is
based upon an assertion that the pro-
testants have title to the oil and gas un-
der the rightof-way, the protest will be
properly dismissed if it is found the
United States has title to those minerals.

2. Oil and Gas Leases: Rights-of-Way
Leases-Railroad Grant Lands-
Rights-of-Way: Nature of Interest
Granted

Although the grants of a right-cf-way to
a railroad under see. 2 of the Act of
July 1, 1862, and of title to odd-numbered
sections of land under section 3 of that
Act were grants in praesenti, the rail-
road's interest in the right-of-way land
stems solely from sec. 2. There is no dif-
ference in its interest in portions of the
right-of-way land which cross even-num-
bered sections of land and in portions
which cross odd-numbered sections.

Minerals underlying the right-of-way
were reserved to the United States in
both instances.

Title to the oil and gas deposits under-
lying the right-of-way granted to a rail-
road by the Act of July 1, 862, 12 Stat.
489, did not pass under a patent to the
land that the right-of-way crosses.
Rather, title remains in the Unitel
States.

APPEARANCES: Robert C. Hawley,
Esq., and Gretchen A. VanderWerf,
Esq., of Ireland, Stapleton, Pryor and
Holmes, P.C., Denver, Colorado, for
appellants.

OPINION BY ADMINISTRA-
TIVE JDGE THOMPSON

INTERIOR BOARD OF LAND
APPEALS

Appellants appeal from the de-
cision dated June 5, 1975, of the
Colorado State Office, Bureau of
Land Management, which dismissed
their protest to the acceptance by
the State Office of compensatory
royalty bid C-22636 by Manning
Gas and Oil Company. The miner-
als involved mderlie the right-of-
way of the Union Pacific Railroad
Company (hereafter referred to as.
the railroad) across the NW'/4 of
section 1i, T. 2N., B. 66 W., 6th

'The 10 appellants each hold a fractional.
ownership of varying amount in the un-
divided mineral interest in the adjoining lands
crossed by the right-of-way described in this
decision. The appellants are: Brown W. Can-
non, Jr.; Charles G. Cannon; Reynolds .
Cannon; George R. Cannon; Sue M. Cannon;
Margaret Cannon; George R. Cannon, Jr.;
Claudia Cannon; Kerry MeCan Cannon; and
James R. Cannon.
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P.M., Colorado. Appellants are the
current titleholders to the minerals
underlying the NWI/4 of section 17.
They assert in their protest that
their title includes oil and gas un-
derneath the right-of-way. The
State Office dismissed their protest
for the reason that title to any such
oil and gas is in the United States.

The right-of-way here is part of
the right-of-way across public lands
granted to the railroad by section
2 of the Act of July 1,1862, 12 Stat.
489, as aewnded.2 Sec. 3 of the Act
of July .1, 1862, granted to the rail-
road odd-numbered sections of land
along its right-of-way, with certain
conditions and restrictions. Sec. 17
is one of those odd-numbered sec-
tions patented to the railroad. Ap-
pellants are, therefore, the current
successors to the railroad's title.

[1] Oil and gas deposits under-
lying railroad or oher rights-of-
way acquired from the United
States may be leased by the Secre-
tary of the Interior pursuant to the
Act of May 21, 1930, 30 U.S.C. § 301
et seq. (1970). Sec. 3 of that Act,
30 U.S.C. § 303 (1970), provides for
compensatory royalty agreements
with the owner or lessee of adjoin-

2 The Act of July 1, S62, 12 Stat. 489,
contained the original land grant authoriza-
tion for the Union Pacific Railroad Co. The
Act was subsequently amended, by: the Act
of July 2, 1864, 13 Stat. 356; Resolution No.
34, May 7, 1866, 14 Stat. 355; the Act of
July 3, 1866, 14 Stat. 79; and the Act of
Mar: 3, 1869, 15 Stat. 324. The 1869 amend-
ment authorized the Union Pacific to contract
with the Denver Pacific Railway and Tele-
graph Co. for the construction of a railroad
from Denver to Cheyenne under the terms of
the 1862 Act. By the time the patent for sec-
tion 17 was issued, the Denver Pacific had
merged with the Union Pacific.

ing lands, or the holder of the right-
of-way, whichever bids the higher
amount or percentage of royalty it
will pay. Manning Gas and Oil
Company holds an oil and gas lease
from appellants for the NW1/ of
sec. 17 and was the only bidder for
the agreement. The Act of May 21,
1930, is applicable only if the United
States has title to the oil 'and gas
deposits underlying the right-of-
way. Whether the United States or
appellants have title to such oil and
gas deposits is, therefore, the dis-
positive issue in this case. Dismissal
of the protest was proper if title is
in the United States.

[2] Appellants argue first that
the limited title to a right-of-way
granted to the railroad by sec. 2 of
the Act of July 1, 1862, applies only
where the right-of-way does not
cross odd-numbered sections pat-
ented to the railroad under sec. 3 of
the same Act. In support of this, ap-
pellants cite various Supreme Court
*decisions which held that grants
-under either sec. 2 or sec. 3 of the
Act of July 1, 1862, are in praesenti,
i.e., title to the right-of-way and
to the odd-numbered sections of
land passed to the railroad as of
July 1, 1862, the date of the Act,
regardless of when their specific
location was determined. Appel-
lants contend that because Congress
intended that the railroad receive
fee simple title to the odd-numbered
sections, Congress must have in-
tended that the fee simple title also
apply to a right-of-way where it
crosses an odd-numbered section

80]
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patented to the railroad, so that the
two' grants would not conflict.
Therefore, appellants conclude, the
railroad received title to the min-
erals underlying the right-of-way
across the NW1/ of section 17 and,
by reserving only the surface inter-
est to itself, included title to those
minerals in its conveyance of the
NWI/4 to appellants' predecessors
in interest. Second, appellants ar-
gue that when the United States is-
sued patents to land traversed by a
right-of-way, title to the minerals
underlying the right-of-way passed
to the patentee of the traversed land,
in this instance the railroad.

Appellants' argument that the
railroad's patent to sec. 17 also con-
veyed fee simple title to the right-
of-way requires an examination of
the intent of Congress in the Act of
July 1, 1862. Appellants contend
that it would be illogical to assume
that Congress did not intend for the
railroad to receive full title to its
right-of-way, including the min-
erals, where it crossed an odd-num-
bered section patented to the rail-
road.

We do not dispute that when the
railroad received a patent, for odd-
numbered sections of land under sec.
3 of the Act of July 1, 1862, it owned
the land in fee simple subject to out-
standing reservations. See Burke v.
Pacific Railroad Co., 234 U.S. 669,
685 (1914). "An absolute or fee-sim-
ple estate is one in which the owner

LAW DICTIONARY 742 (Rev.
4th Ed. 1968). Therefore, if the rail-
road received fee simple title to its
right-of-way, it would be able to use
the land for any purpose or to dis-
pose of it at will.

-owever, for the railroad to have
complete control over the use and
disposition of its right-of-way does
not comport with the intent of Con-
gress in granting the right-of-way.
The Supreme Court .has stated.

* * * Manifestly, the land forming the
right of way was not granted with the
intent that it might be absolutely dis-
posed of at the volition of the company.
On the contrary, the grant was explicitly
stated to be for a designated purpose, one
which negated the existence of the power
to voluntarily alienate the right of way
or any portion thereof.. The, substantial
consideration inducing the, grant was the
perpetual use of the land for the legiti-
mate purposes of the railroad, just as
though the land had been conveyed in
terms to have and to hold the same so
long as it was used for the, railroad right
of way. In effect the grant was of' a
limited fee, made on an implied condi-
tion of reverter in the event that the
company ceased to use or retain the land
for the purpose for which it was
granted. * *

Northern Pacife ailwa Co. v.
Townsend, 190 U.S. 267, 271 (1903).

Neither the courts nor the De-
partment of the Interior have ever
recognized that a railroad receives
any greater title than that described
above in its right-of-way where it
crosses an odd-numbered section of

is entitled to the entire property, land patented to the railroad. In
with unconditional power of dispo- H. A. & L. D. Hoiland Co. v. North-
sition during his life." BLACK'S e n Pacifie Ry. Co., 214 F. 920 (9th
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Cir. 1914) ,3 the court, when con-
sidering the question of title in the
right-of-way when it traverses odd-
numbered sections patented to the
railroad, stated:

We are unable to accept the view that,
because the right of way at this place is
in an odd-numbered section, the railroad
company took the absolute title, un-
limited by the implied condition of re-
verter attending the right of way grant.
No substantial reason has been assigned,
and clearly there is none, for assuming
that Congress intended such an artificial
and whimsical distinction. A strip of land
400 feet wide through the public domain
was being withdrawn from private entry
and dedicated as a right of way for a
transcontinental railroad. The value of a
right of way is dependent upon its con-
tinuity, and surely it could not have been
contemplated that in case of reversion
the government would get back only
numerous disconnected fragments of that
which it was granting as a continuous
line. There is little weight in the sugges-
tion that Congress could not have in-
tended a uniform status for the entire
right of way, because it doubtless knew
that any route which might be selected
would here and there traverse private
holdings, and that therefore the con-
tinuity of the grant would be broken.
True, absolute continuity was not-to be
expected, but when we consider the vast
stretch of public domain over which the
road would pass, and the rarity and in-
significance of the. private holdings, it
may readily be concluded that these in-
terruptions were thought to be negligible,
as affecting the value of the right of way
as a whdle.

TheAct of July 2, 1864, 13 Stat. 365, con-
tained the land grant authorization for the
Northern Pacific Railroad Co. This Act is not
to be confused with the amendments to the
Act of July 1, 1862, which are set forth at
13 Stat. 356. (See fn. 2.) Sees. 2 nd 3 of the
1864 Act are similar to sees. 2 and 3 of the
1862 Act. See George TV. Zarak,.4 IBLA 82
(1971).

In support of their position, appellants
invoke the general rule that, where two
titles relate back to the same point of
time, there is a merger, and the greater
title prevails from the beginning. It is
conceded, however, that. this doctrine, if
the appellants' application of it be cor-
rect, would here come into conflict with
the controlling principle that the grant--
ing act must be construed in such a
manner as to give effect to the legislative-
intent, provided it be found that Congress;
intended that the right of way through-
out should be held subject to the condi-
tions and limitations declared in the
Townsend Case. Such, we have no hesita-
tion in finding, was the intent of Con-
gress, and therefore it is not deemed
necessary to consider the correctness of
the assumptions upon which appellants'
application of the rule necessarily rests,
namely, that, as the terms are used in
the learning upon the law of merger, the
estate of the grant-in-aid is greater than
that of the right of way grant, and that
they both date from the same point of
time.

Id. at 924-25; accord, People v..
Tulare Packing Co., 25 Cal. App. 2d
717, 78 P. 2d 763, 765-67 (1938);
Crandall v. Goss, 30 Idaho 661, 167
P. 1025, 1026-27 (1917).

The Department has also recog-
nized the difference in title, particu-
larly as it relates to underlying min-
erals:

* * * Moreover, even though the right-

of-way crosses odd-numbered sections of
land, this does not make the railroad's
title, as to such segments of the right-of-

way, one acquired in fee simple absolute
under section 3 of the act. * * [Cita-

tions omitted.]

Solicitor's Opinion, approved by
the Secretary, 58 I.D. 160, 161
(1942).

sa
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Appellants urge-that the reason-
ing of the Supreme Court in United
States v. Union Pacific Railroad
Co., 353 U.S. 112 (1957), supports
their position. In that decision, the
Court held that the United States,
not the railroad, owns the minerals
underlying a right-of-way granted
by the Act of July 1, 1862.

Appellants point to language at
page 116 of that decision regarding
the necessity for an administrative
determination that lands were non-
mineral in character before a patent
would issue for an odd-numbered
section of land under the section 3
grants, whereas such a detdrmina-
tion was inappropriate for the sec-
tion 2- right-of-way. They argue
that the determination of non-
mineral in character applies to the
right-of-way where it crosses an
odd-numbered section, and, there-
fore, the United States cannot now
claim title to minerals underlying
such a right-of-way. -lowever, the
overall language and tenor of Jus-
tice Douglas' opinion in that case
does not support appellants' posi-
tion. For example, he stated:

* * * We would have to forget history
and read legislation with a jaundiced eye
to hold that when Congress granted only
a right of way and reserved all "mineral
lands" it nonetheless endowed the rail-
road with the untold riches underlying
the right of way. Such a construction
would run counter to the established rule
that the land grants are construed fa-
vorably to the Government, that nothing
passes except what is conveyed in clear
language, and that if there are doubts
they are resolved for the Government, not
against it. Ca~vwell v. United States, 250
IJ.S. 14, 20-21. These are the reasons we

- construe "mineral lands" as used in 3
of the Act to include mineral rights in the

r right of way granted by § 2.

* * *- * *

* * But, construing the grant in § 2
favorably to the Government, as we must,
we cannot conclude that Congress meant
the policy it expressed, by excepting "min-
eral lands" in § 3, to be inapplicable to
§ 2 in the face of its admonition that the
exception is applicable to the entire Act.
Nor can we conclude that. because the
administrative system, by which mineral
resources in the grant of land under 3
were reserved, was inappropriate to § 2,
Congress did not intend appropriate meas-
ures to reserve minerals under the right
of way granted by § 2. We cannot as-
sume that the Thirty-seventh Congress
was profligate in the face of its express
purpose to reserve mineral lands.

United State v. Union Pacific Rail-
road Co., supra at 116-17.

Obviously Justice Douglas was
aware that the sec. 2 right-of-way
traversed the odd-numbered sec-
tions granted by sec. 3 and that fee
simple title to the odd-numbered
sections would pass to the railroad.
Yet, he made no distinction between
the odd- and even-numbered sec-
tions of land as to the reservation
of the minerals underlying the see.
2 right-of-way. It is apparent that
there was a distinction between the
estates granted under secs. 2 and 3.
Justice Douglas distinguished
earlier cases because:

*; * *in none of them was there a con-
test between the United States and the
railroad-grantee over any mineral rights
underlying the right of way. The most
that the "limited fee" cases decided was
that the railroads received all surface
rights to the right of way and all rights
incident to a use for railroad purposes.
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Great reliance is placed on Great North-
'ern R. Co. v. United States, 315 U.S. 262
[1942], for the view that the grant of a
right of way in the year 1862 was the
grant of a fee interest. In that case we
noted that a great shift in congressional
policy occured in 1871: that after that
period only an easement for railroad-pur-
poses was granted, while prior thereto a
right of way with alternate sections of
public land along the right of way had
been granted. In the latter connection we
said, "When Congress made outright
grants to a railroad of alternate sections
of public lands along the right of way,
there is little reason to suppose that it
intended to give only an easement in the
right of wtay granted in the same act."
Id., at 278. But we had no occasion to
consider in the reat Northern case the
grant of a right of way with the reserva-
tion of "mineral lands." The suggestion
that a right of way may at times be more
than an easement was made in an effort
to distinguish the earlier "limited fee"
cases. To complete the distinction, Mr.
Justice Murphy with his usual discern-
ment added, "None of the cases involved
the problem of rights to subsurface oil
and minerals." Id., at 278.

The latter statement goes to the heart
of the matter. There are no precedents
which give the mineral rights to the own-
er of the right of way as against the
United States. We would make a violent
break with history if we construed the
Act of 1862 to give such a bounty. We
would. indeed, violate the language of the
Act itself. To repeat, we cannot read
"mineral lands" in § 3 as inapplicable to
the right of way granted by § 2 and still
be faithful to the standard which gov-
erns the construction of a statute that
-grants a part of the public domain to
private interests.

*United States v. Union Pacific
Railroad Co., supra at 119-20.
The opinion was emphatic on the

distinction between a right-of-way

and land patented under sec. 3 of the
Act of July 1, 1862. We find no indi-
cation that the Court defined right-
of-way as only crossing even-
numbered sections of land. The
reasoning of the Court's opinion
supports a contrary conclusion, i.e.,
that the right-of-way under section
2 is subject to a mineral reservation
to the United States in all circum-
stances.

Therefore, the patent which the
railroad received to sec. 17 carried
with it no interest or title in the
right-of-way which had been lo-
cated across the NW1/4 of that sec-
tion. The interest which the rail-
road has in the right-of-way land
stems solely from sec. 2 of the Act
of July 1, 1862.

[3] The remaining question is
whether the patentee of land which
a right-of-way traverses acquired
any interest in the minerals under-
lying the right-of-way. The Su-
preme Court has ruled that home-
steaders of land traversed by a
right-of-way granted by an act sim-
ilar to the Act of July 1, 1862, re-
ceived no interest in the right-of-
way even though the homestead
grant "was of the full legal subdi-
visions." Northern Pacifie Railway
Co. v. Townsend, spra at 270. Ap-
pellants argue that in United States
v. Union Pacific Railroad Co., supra,
the Supreme Court limited the ap-
plication of its earlier holdings to
the surface estate and that title to
the mineral estate under the right-
of-way passed with the patent to the

85so]1
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subdivision traversed. In support of
this position, they cite Chicago and
North Western Railway Co. v. Con-
tinental Oil Co., 253 F. 2d 468 (10th
Cir. 1958). However, that decision
is not applicable here because it was
concerned with a right-of-way
granted under the Act of March 3,
1875, 18 Stat. 482, 43 U.S.C. 934
etseg. (1970).

As stated above, we do not agree
with appellant's analysis of United
States v. Union Pacific Railroad
Co., supra. Other courts and this
Board have interpreted the Act of
July 1, 1862, and the Supreme Court
decisions to mean that title to oil
and gas deposits underlying a
right-of-way granted by the Act of
July 1, 1862, remains in the United
States. George V. Zarak, 4 IBLA
82 (1971), aff'd sub noin. Rice v.
United States, 348 F. Supp. 254
(D.N.D. 1972), aff'd per curiam,
479 F. 2d 58 (8th Cir.), cert. denied,
414 U.S. 858 (1973); Wyoming v.
Udall, 39 F. 2d 635 (10th Cir.),
cert. denied, 389 U.S. 985 (1967);
see ]ifunsman v. Union Pacific Rail-
road Co., 169 Colo. 374, 456 P. 2d
743 (1969), ert denied, 396 U.S.
1039 (1970). Since title to the oil
and gas remains in the United
States, appellants have no title to
assert, and the protest was properly
dismissed.

Therefore, pursuant to the au-
thority delegated to the Board of
Land Appeals by the Secretary of
the Interior, 43 CFR 4.1, the deci-
sion appealed from is affirmed.

JOAN B. T:ioMPsoN,
Administrative Judge.

I CONCUR:

DOUGLAs E. IhNRIQrIES,
Admn-inistrative Judge.

ADMINISTRATIVE J U D G E
GOSS CONCURRING SPE-
CIALLY:

The difficulties in setting forth a
logical basis for the status of the
law on the issues herein are set forth
in detail in United States v. Union
Pacific Railroad Co., supra at 120-
37 (Frankfurter, Burton and Har-
lan, J.J., dissenting) and George
W. Zarak, supra at 89-93 (Steub-
ing, A.J., concurring).

As an original proposition, I
would have held that the railroad
was intended by Congress to receive
only an easement for the right-of-
way under sec. 2 of the Act, and that
the broad grant of the odd-numu-
bered sections of land under sec. 3
of the Act was subject only to the
railroad's interest in the right-of-
way. Even though it has been de-
termined that the easement would
revert to the United States rather
than to the servient owner, it would
still follow that the servient owner
received title to the minerals not
conveyed by specific grant to the
railroad.

Despite my own interpretation,
however, the majority opinion in
Union Pacific, supra at 115-20,
leads me to conclude that the State
Office decision should be affirmed by
the Board.

Josnpr W. Goss,
Administrative Judge.
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UNITED MINE WORKERS OF
AMERICA

V.

INLAND STEEL COMPANY

6 IBMA 71
Decided Alcarch 17, 1976

Appeal by the United Mine Workers of
America from an order by Chief Ad-
ministrative Law Judge L. K. Luoma,
dismissing an application for compen-
sation in Docket No. VINC 76-19, filed
by the United Mine Workers of Amer-
ica pursuant to see. 10 (a) of the Fed-
eral Coal Mine Health and Safety Act
of 1969, 30 U.S.C. § 820(a) (1970).

Affirmed.

Federal Coal Mine Health and Safety
Act of 1969: Validity of Regulations

The Board, as delegate of the Secretary,
has not been empowered to entertain a
challenge to the validity of regulations
promulgated by the Secretary pursuant

to sec. 505 of the Federal Coal Mine
Health and Safety Act of 1969. 30 U.S.C.
§ 957 (1970); 43 CER 4.1.

APPE ARANCES: Steven B. 1acobson,
Esq., for appellant, United Mine Work-
ers of America; Richard R1. Elledge,
Esq., for appellee, Inland Steel
Company.

M1EM[ORANDUM OPINION BY
ADMINISTRATIVE JUDGE

SCHELLENBERG

INTERIOR BOARD OF MINE
OPERATIONS APPEAL

On Nov. 20,1975, the UInited Mine
Workers of America (UMAWA)

filed an Application for Compensa-
tion on behalf of miners who were
idled on June 21, 1975, as a result
of the issuance of an imminent dan-
ger withdrawal order at Inland
Steel Company's Inland Mine in
Jefferson County, Illinois.

By order of Nov. 25, 1975, the
Chief Administrative Law Judge
(Chief Judge) dismissed the
UIJMWA's application for lack of
jurisdiction, since it was filed more
than 3 months after the expiration
of the filing period prescribed by
the applicable regulation. That reg-
ulation (43 CFR 4.561) provides in
pertinent part:

X * An application for compensation
shall be filed within 45 days after the
date of issuance of the withdrawal order
which gives rise to the claim.

In its appeal to this Board, the
UMWA acknowledges that the reg-
ulation, 43 CFR 4.561, was correct-
ly interpreted by the hief Judge
but alleges only that the said regu-
lation is invalid I and that, there-
fore, the dismissal should be va-
cated and the case remanded for
hearing. Inland Steel Company
points out that the regulation was
promulgated under sec. 508 of the
Federal Coal Mine ealth and
Safety Act of 1969 (the Act)2 and
contends that the Board is bound
thereby and is not empowered to
consider the validity of the regula-
tion.

lAttached to the UMWA brief is a copy of a
letter dated Nov. 21, 1975, in which UMWA
requests the Secretary of the Interior to
amend 48 CFR 4.561.

29 0 U.S.C. § 957 (1970).
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The application for compensation
was properly dismissed. It is well
settled that government agencies
must observe their own regulations
promulgated in furtherance of the
administration of an act of Con-
gress.' Furthermore, this Board, as
a delegate of the Secretary, is au-
thorized to act only pursuant to
published regulations, not in contra-
vention thereof, and possesses no
power to consider a challenge to the
validity of regulations promulgated
pursuant to sec. 508 of the Act.' Ac-
cordingly, the Chief Judge's order
should be affirmed.

ORDER

WHEREFORE, pursuant to the
authority delegated to the Board of
Mine Operations Appeals by the
Secretary of the Interior (43 CFR
4.1(4)), fT IS HEREBY OR-
DERED that the decision in the
above-captioned proceeding IS AF-
FIRMED.

HowARD J. SCIHELLENBERG, JR.,

Adn b.nistrative Judge.

I CONCUR:

DAVID DOANE,

Chief Adcbinistrative Judge.

'fSee, for example, Pacific Molasses Comn-
pany v. Federal Trade Comnission, 356 F. 2d
386 (5th Cir. 1966), United States v. HTeffner,
420 F. 2d 09 (4th cir. 1970), and United
States v. McDaniels, et al., 355 F. Supp. 1082
(D.C. La. 1973).

443 CPR 4.1. See also, Buffalo Mining Com-
pJany, 2 IBMA 226.. at 245. 80 I.D. 630, 1973-
1974 OSHD par. 16,618 (1973).

KARST-ROBBINS COAL COMPANY,,
INC.

6 IBMA. 78

Decided i arel A, 1976-

Appeal by the Mining Enforcement:
and Safety Administration from an
order by Administrative Law Judge
George H. Painter in Docket No. BARB'
74-378-P, dismissing a petition for as-
sessment of civil penalties brought;
under section 109 of the Federal Coal
Mine Health and Safety Act of 1969..

Vacated and remanded.

1. Federal Coal Mine Health and Safety
Act of 1969: Adminiistrative Proce-
dure: Defaults: Generally

Under 43 CFR 4.544, an Administrative
Law Judge abuses his discretion in deny-
ing a motion to enter a default for fail-
ure to file an answer where the sole ex-
cuse for such failure is the Respondent's
voluntary refusal to assign personnel or-
hire an attorney to perform that task.

2. Federal Coal Mine Health and Safety
Act of 1969: Evidence: Adverse Wit-
nesses

In a civil penalty proceeding brought pur-
suant to sec. 109(a) (3) of the Act, it is:
entirely proper for the Mining Enforce-
ment and Safety Administration to call
to the stand and examine the adverse
party's principal witness and to rely upon
such testimony in an effort to make out a.
prima facie case.

APPEARANCES: Thomas A. Masco-
lino, Esq., Assistant Solicitor, and John-
H. O'Donnell, Esq., Trial Attorney, for
appellant, Mining Enforcement and.
Safety Administration.
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OPINION BY CHIEF
ADMINISTRATIVE JUDGE

DOANE

INTERIOR BOARD OF MIINE
OPERATIONS APPEALS

The Mining Enforcement and
Safety Administration (MESA)
appeals from an order by Adminis-
trative Law Judge George H.
Painter (Judge) in Docket No.
BARB 74-378-P, dismissing a peti-
tion for assessment of civil penalties
filed under sec. 109 of the Federal
Coal Mine Health and Safety Act
of 1969 (the Act) for failure to
prove alleged violations of various
.mandatory standards under the
Act. 30 U.S.C. 819 (1970).
MESA's principal claim of error, is
that the Judge erred in denying a
motion to enter a default under 43
CFR 4.544 on the ground that
Karst-Robbins Coal Company (Re-
spondent) showed good cause for its
failure to answer as required by 43
CFR 4.541. The precise question be-
fore us is whether the Judge. abused
his discretion in so ruling. We hold
that he did.

Background

On January 23,1974, MESA filed
a Petition for Assessment of Civil
Penalty under the Act for numerous
violations of mandatory health and
safety standards, alleged to have
occurred at the No. 2 Mine of Re-
spondent, located at Holmes Mill,
Harlan County, Kentucky. On
Feb. 22, 1974, an Order was issued'
by the Chief Administrative Law

Judge extending the time within
which Respondent was permitted to
file an answer to and including
Mar. 25, 1974. A similar Order was
issued Apr. 1, 1974, reciting that
Respondent had requested an addi-
tional extension on Mar. 28, 1974>
and granting additional time to and
including Apr. 19, 1974.

On June 19,1974, no answer from
Respondent having been received,
an Order to Show Cause why it.
should not be held in default was
issued to Respondent. By its terms,
the Order required the showing to
be made in writing and received by
the Office of Hearings and Appeals
(OHA) within 15 days. On July 11,
1974, 7 days after the due date,
OHA received a letter dated July 9,
1974, purporting to respond to the
Show Cause Order by requesting a
hearing and explaining Respond-
ent's failure to answer the petition
as follows:

* * * We regret that we were unable
to respond to your previous notice of
violation [sic], but due to the fact that
we are a very small company, with lim-
ited personnel, we were unable to do so
at that time. * *

A copy of that letter was never
served upon MESA, or its counsel,
as required by 43 CFR 4.509(a),
and the Judge, apparently deeming
the letter a satisfactory response to
the Show Cause Order, ultimately
scheduled a hearing in the matter
for 1 p.m., June 10, 1975, at the
Regency Hyatt House, Knoxville,
Tennessee.

At the hearing, MESA presented
no inspector as a witness because all
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of the inspectors who issued the No-
tices of Violation involved in the
proceeding had since left the em-
ploy of the Government. The only
available witness was Mr. Karst,
President of Respondent, who was
sworn and called as an adverse wit-
ness by counsel for MESA. After
Mr. Karst had testified generally as
to the size and production capacity
of Karst-Robbins, the Notice of
Violation and Abatement (Govern-
ment Exhibits G-1, G-70) were
received into evidence.

At this point, the Judge advised
counsel for MESA of the operator's
letter in response to the Show Cause
Order. On the ground that he had
not been served with a copy of the
letter, counsel for MESA moved
that Respondent be held in default.
43 CFR 4.544. The Judge denied
the motion and suggested that Mr.
Karst, who was not represented by
counsel, move to dismiss the pro-
ceedinos since MESA could present
no witnesses other than Mr. Karst
to prove that the alleged violations
occurred.' Mr. Karst moved to disL
miss; the Judge granted the mo-
tion and adjourned the hearing.
Subsequently, on July 23, 1975, the
Judge issued a written Order dis-
missing the case because of MESA's
failure to "present witnesses to es-
tablish, the written evidence of
safety violations." Nowhere does
the record show the basis for the
Judge's finding that Respondent's
letter was a satisfactory response to

'MESA did not raise the question of the
propriety of the Judge's suggestion to Mr.
Rarst to move to dismiss.

the Show Cause Order. A timely
Notice of Appeal and Brief were
filed by MESA. The Respondent,
Karst-Robbins, has not participated
in any way in this appeal.

Issues Presented

1. Whether the Judge abused his
discretion in denying the motion by
MESA to enter a default against
Respondent under 43 CFR 4,544.

2. Whether MESA may call for
and rely upon the testimony of the
principal witness of an adverse
party in an eort to make out a
prima facie case.

Disaussion

[1] While we are generally re-
luctant to overturn a discretion-
ary determination with respect to a
motion to enter a default, we are
compelled to do so in this instance,
because, in our view, the excuse
proffered by the Respondent is man-
ifestly unacceptable. If we allowed
this precedent to stand on the basis
of the above-quoted conclusory
showing, we would invite other self-
described "small" operators to avoid
assigning personnel to the task of
complying with simple procedural
obligations 'required to assert their
rights under the Act. These proce-
dural obligations are essential to the
hearing process and are part and
parcel of the business of coal-mine
health and safety litigation, now
routine within the industry. While
there may be a rareinstance of an
operator who is so pressed and pov-
erty-stricken that it cannot timely
answer a petition for assessment, the
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Respondent here has not made or
proved such a claim, and its excuse,
even if taken at face value, merely
reveals a "convenient" allocation of
its personnel resources. The Secre-
tary's default regulation, 43 CFR
4.544, was 'designed to enforce a for-
feiture of the hearing rights of an
operator in just such a circumstance.
To allow this kind of irregularity to
pass unchallenged would be capri-
cious, especially in view of all oper-
ators who do comply with their
minimanm procedural obligations
and others who are routinely found
to be in default despite the offer of
more compelling excuses than the
one advanced in this case. For these
reasons, we conclude that the motion
to enter default should have been
granted, there having been no show-
ing of good cause to do otherwise.

In addition, having decided to
proceed to heating, it might have
been desirable for the Judge to at
least 'have required an answer from
the Respondent, albeit late, so that
the parties could comprehend what
issues were to be tried. An answer
to the petition in this case was never
filed.

[2] Before closing, we note that
the Judge displayed considerable
doubt about the propriety of 'per-
mitting MESA to attempt to estab-
lish a prima facie case of violation
based solely upon the testimony of
the President of Respondent, Ed-
ward Karst. In our opinion, the
Judge's doubt was without sub-
stance. In a civil proceeding, such as

this, it is conventional and accept-
able trial practice for a plaintiff to
call a defendant or a defendant's.
employee for examination as an
adverse witness, even if the plain-
tiff must rely on such testimony as
plaintiff's only evidence in the case.
The fact that the testimony of such
a waitness is used exclusively in an
effort to make out the petitioner's
prima facie case in no way impairs
the probative value of such evi-
dence.

ORDER

WHEREFORE, pursuant to the
authority delegated to the Board
by the Secretary of the Interior (43
CFR 4.1(4) ), the order of dismissal
in the above-captioned docket IS
VACATED and this proceeding IS
REMANDED to the Hearings Di-
vision with instructions to grant
MESA's motion to enter 'a default,
and to conduct further proceedings
not inconsistent with the foregoing
opinion.

DAVID DOANE,
Chief Administrative Judge.

I CONCxoR:

HoWARD J. SCHELLENBERG, Jr.,
Administrative Judge.

P & P COAL COMPANY

6 IBMA 86
Decided March 22, 1976

Appeal by the Mining Enforcement
and Safety Administration from that
part of a decision 'by Administrative
Law Judge Richard C. Steffey (Docket

204-740-76-3

91]
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No. NORT 75-107-P), dated Oct. 23,
1975, dismissing a petition for assess-
ment of civil penalty with respect to
one alleged violation of a mandatory
safety standard promulgated pursuant
to authority in the Federal Coal Mine
Health and Safety Act of 1969.

Reversed and remanded.

1. Federal Coal Mine Health and Safety
Act of 1969: Unavailability of Equip-
ment, Materials, or Qualified Techni-
cians: Pleading and Proof

When a notice of violation or order of

withdrawal is issued for failure to com-

ply with a mandatory health or safety

standard, there is a rebuttable presump-

tion that required equipment, materials,

and qualified technicians are available to

the operator. 30 U.S.C. § 19(a) (1).

2. Federal Coal Mine Health and Safety
Act of 1969: Unavailability of Equip-
ment, Materials, or Qualified Techni-
cians: Pleading and Proof

OPINION BY CHIEF ADMIN-
ISTRATIVE JUDGE DOANE

INTERIOR BOARD OF MINE
OPERATIONS APPEALS

Background

On Apr. 3, 1972, a Mining En-
forcement and Safety Administra-
tion (MESA) inspector issued No-
tice of Violation No. 1 CAG, pursu-
ant to sec. 104(b) of the Federal
Coal Mine Health and Safety Act
of 1969 (Act). The Notice was is-
sued to P & P Coal Company (P &
P) for a violation of 30 CFR 75.313
and contained the following descrip-
tion of the violative condition or
practice:

A methane monitor for detecting con-
centrations of methane was not provided
for the Wilcox continuous mining
machine located on the West Mains work-
ing section.

On May 4, 1972, the time to abate
this condition was extended on the.

In a penalty proceeding involving an al-

leged failure to provide a methane moni- ground that:
tor, the defense of unavailability of An order has been placed with Wilcox

equipment is an affirmative defense Manufacturing Co. but has not been re-

which, to be sustained, must be pleaded ceived by the operator.

and proved by the operator. 30 U.S.C.
§ 819(a (1) * 3 C~lR .542S ubsequenltly, sx further extensions§819 (a) (1) ; 43 CPR 4.542.

of time to abate the condition were
3. Federal Coal Mine Health and Safety granted, the last of which allowed
Act of 1969: Administrative Proce- until May 27, 1973, to 'abate. On
dure: Defaults: Affirmative Defenses Apr. 4, 1973, a notice of termination

In a default proceeding, an Administra- was issued stating that:
tive Law Judge errs by sua sponte rais- The old Wilcox miner has been re-

ing an affirmative defense. 43 CFR 4.582. placed with a new Wilcox miner, and a

methane monitor was provided.
APPEARANCES: Thomas A. Masco-
lino, Esq., Assistant Solicitor, and Sohn A petition for assessment of civil

H. O'Donnell, Esq, Trial Attorney, for penalty was filed by MESA July 9,
. .~~~~ 197i4, assigned Docket No. NORT

appellant, Mining Enforcement and
Safety Administration. 130 u.S.C. §§ 801-960 (1970).
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75-107-P, and included the charge
set forth in the subject Notice of
Violation. The Judge scheduled a
hearing on the merits for Apr. 3,
1975, at Norton, Virginia, but P & P
failed to appear. The hearing was
then conducted. pursuant to the de-
fault procedures set forth in the
Department's regulation, 43 FR
4.544 (c).

Among other things in his deci-
sion dated October 23, 1975, the
Judge found that methane monitors
were impossible to obtain on
Apr. 3, 1972, when Notice No. 1
CAG was issued, and then dis-
missed the Petition "insofar as it
seeks assessment of a civil penalty
for a violation of 30 CFR 75.313
with respect to Notice of Violation
No.1 CAG, dated Apr. 3, 1972."

In makihg the foregoing disposi-
tion, the Judge reached his conclu-
sion for the following reasons: (1)
although nothing was presented in
the record to show that continuous
mining machines with methane
monitors were not available prior to
the date when the operator received
his new continuous miner, nothing
was shown to establish that they
were available; (2) since extensions
were given for 1 year, the inspec-
tors did not consider the failure to
have the required methane monitor
to be a serious deficiency; and (3)
three Board decisions, hereinafter
cited, when considered with the
facts presented in the instant case,
warrant a finding that P & P would
not be required to defer opening of
the mine until the methane monitor
could be obtained.

L COMPANY 93
22, 1976

MESA filed its Notice of Appeal
and Brief with the Board on No-
vember 10, 1975, contending that
the Judge's decision should be re-
versed with respect to the subject
notice. P & P neither filed a brief
nor otherwise participated in the
appeal.

Contentions of MESA on Appeal

In its brief on appeal, MESA
contends: First, that the evidence
adduced was sufficient to support a
finding of a violation of 30 CFR
75.313; next, that when an operator
buys a continuous miner, it must
comply with the regulations, and,
therefore, an operator cannot pur-
chase one that does not comply and
be heard to claim no violation on
the ground that the equipment
necessary to assure its compliance
with the mandatory standards is
unavailable; and third, MESA
alleges that it has established an
"inference of availability" of the
equipment which requires the bur-
den to shift to the operator to show
that it had been unable to acquire it.
Additionally MESA suggests,
while recognizing that it is not con-
trolling on appeal, that a mine op-
erator ought not be permitted to
open a new mine before it has all
the equipment necessary to comply
with all- mandatory health and
safety standards.

.Issues Presented on Appeal

Whether MESA has the burden
to establish an inference of. avail-
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ability of equipment as part of its
prima facie case.

Whether, in a penalty proceeding
involving an alleged failure to pro-
vide a methane monitor, the de-
fense of unavailability of equip-
ment is an affirmative defense
which, to be sustained, must be
pleaded and proved by the operator.

Whether, in a default penalty
proceeding, an Administrative Law
Judge errs by sua sponte raising an
affirmative defense and then requir-
ing MESA to preponderate on that
issue.

Discussion

[1] The record reflects that both
the Judge and MESA were under.
the impression that MESA had the
burden to create an "inference of
availability" of the equipment in-
volved in the instant notice. This
impression was, no doubt, created
by the following language in
Bufalo Mining Coimpany, 2 IBMA
226, 80 I.D. 630, 1973-1974 OSHD
par. 16,955 (1973) on page 272:

* * * The matter of putting the burden
of proving unavailability of equipment
upon the operator applies only when there
is an inference of availability established
by the Government's evidence. * 

That part of the decision was in-
tended to deal with the narrow
question of whether evidence ac-
tually presented by MESA could
be used to prove the contention of
the operator of unavailability of
equipment. To the extent that the
above language or any other lan-
guage in Buffalo, supra, indicates
that there is not a presumption of
availability of equipment, materials,

or qualified technicians in proceed-
ings under the Act, it is hereby over-
ruled. Therefore, MESA does not
have the burden to establish any in-
ference of availability as a necessary
element of its prima facie case.

The record reveals that P & P
took no part in the proceedings, that
the Judge found that compliance
was impossible due to unavailabil-
ity, and that he dismissed the peti-
tion on that ground. The Judge
and MESA did not consider the
procedural questions of when that
defense can be raised, and whether
the Judge has authority to raise it
sua sponte. These procedural ques-
tions must be resolved before the
substantive disposition of this case
can be made.

[2] The Judge relied upon the
following three Board decisions in
support of his proposition that P &
P was not required to defer opening
its mine until the methane monitor
could be obtained: Buffialo Mining
Co., supra; Associated Drilling,
Inc., 3 IBMA 164, 81 I.D. 285, 1973-
1974 OSHD par. 17,813 (1974) ; and
Itnann Coal Co., 4 IBMA 61, 82.
I.D. 96, 1974-1975 OSHD par.
19,427 (1975). In each of these
cases the operator raised the issue
of impossibility of compliance due.
to the unavailability of equipment,
materials, or qualified technicians.
In Buffalo, supra, we interpreted
the intent of Congress to be, that if
compliance with, the mandatory
health or safety standard is impos-
sible due to unavailability of equip-
ment, materials, or qualified, tech-
nicians, no sec. 104(b) notices
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should be issued or a civil penalty
assessed. These cases, in effect, stand
for the proposition that impossibil-
ity of compliance is an absolute de-
fense to a petition for assessment of
civil penalties. We conclude, as a
further refinement of the cases cited
above, that this absolute defense is
an affirmative defense. Therefore,
such a defense to be sustained must
be affirmatively pleaded and proved
by an operator or be deemed waived.

[3] We do not question the pre-
rogative of the Judge, even in a de-
fault proceeding, to require MESA
to prove each element of a prima
facie case. This does not mean, how-
ever, that in a default proceeding
he may inquire into matters per-
taining to an affirmative defense,
as he did in the instant case. We
hold, therefore, that he erred by
doing so, particularly in light of our
foregoing clarification of the lan-
guage in Buffalo, supra.

ORDER

WHEREFORE, pursuant to the
authority delegated to the Board by
the Secretary of the Interior (43
CFR 4.1(4)), IT IS HEREBY

ORDERED that the Judge's deci-
sion in the* above-captioned case,
pertaining to Notice No. .1 CAG,
dated Apr. 3, 1972, Docket No.
NORT 75-107-P, IS REVERSED
and the proceeding REMANDED
so that the Judge may, in accord-
an6e with the opinion herein e

pressed, determine whether the vio-
lation occurred and, if so, the ap-
propriate amount of penalty to be
assessed.

DAVID DOANE,

Chief Admi'nistrative Judge.

I CONCUR:

HoWARD J. SCTHELLENBERG, JR.,
Adninistrative Judge.

APPEAL OF BOOZ, ALLEN &
HAMILTON, INC.

IBCA-1027-3-74

DecidedMareh24, 1976

Contract No. 68-1-0770, EnvirOnmen-
tal Protection Agency.

Sustained in Part.

Contracts: Construction and Opera-
ation: Government Furnished Prop-
erty-Contracts: Formation and Va-
lidity: Cost-type Contracts - Con-
tracts: Performance or Default: Wai-
ver and EstQppel
A cost-plus-fixed-fee contractor's claim
for costs in excess of the estimated cost
of the contract, incurred in correcting de-
ficiencies in Government-furnished prop-

erty, was denied: where the contractor
knew or should have known that costs
being incurred would exceed the esti-
mated cost, but failed to give the notice
required by the Limitation of Cost clause
and the evidence failed to furnish: any
basis for excusing the contractor's fail-
ure-to give the required notice. Thercon-
tractor's claim for additional fee on the
extra work uvas sustained since the Limi-
tation of Cost clause is not applicable tq

such claims, -
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APPEARANCES: Messrs Kenneth .
Wees, C. G. Appleby, Corporate Attor-
neys, Washington, D.C., for the appel-
lant; Mr. Edward C. Gray, Government
Counsel, Washington, D.C., for the
'lovernment.

OPINION BY ADMINISTRA-
TIVE JUDGE ATISSEN

INTERIOR BOARD OF CON-
- TRACT APPEALS

This appeal involves an overrun
in estimated costs under a cost-plus-
fixed-fee contract. The appeal has
been submitted for decision on the
basis of the written record consist-
ing of the appeal file, pleadings, a
stipulation of facts and briefs of the
parties. In accordance with the
agreement of the parties, only the
issue of entitlement is before the
Board.

Findings of Fact

The contract,' entered into as of
Oct. 2, 1972, included estimated
costs of $107,280 and a fixed fee of
$9,120 for a total of $116,400, and
called for Studies of Economic Im-
pact of Pollution Control Require-
ments upon Marketing Oriented In-
dustries which were listed as in-
organic chemicals, textiles, bever-
ages and motor vehicles. The con-
tract provided that the Environ-
mental Protection Agency (EPA)
would provide the contractor with

. Appeal file, tab 2. Although the award was
to Booz, Allen Public Administration Services,
Inc., the appeal has been processed under the
name of Booz, Allen & Hamilton, Inc. It ap-
pears that Booz, Allen Public Administration
Services, Inc., is a subsidiary of Booz, Allen &
Hamilton, Inc.

three kinds of information: "pollu-
tion control cost information, pollu-
tion abatement technology infor-
mation and previous economic
studies. The pollution control cost
information to be provided includes
basic assumptions concerning re-
quired levels of control implementa-
tion timetables, etc." Included in the
General Provisions of the contract
were Clause 11, Government Prop-
erty 2 and Clause 20, Limitation of
Cost.3

2 The Government Property clause provides
in pertinent part:

" (a) Government-Furnished Property. The
Government shall deliver to the Contractor,
for use in connection with and under the terms
of this contract, the property described as
Government-furnished property in the Sched-
ule or specifications, together with such re-
lated data and information as the Contractor
may request and as may reasonably be required
for the intended use of such property (here-
inafter referred to as 'Government-furnished
property'). The delivery or performance dates
for the supplies or services to be furnished by
the Contractor under this contract are based
upon the expectation that Government-
furnished property suitable for use will be de-
livered to the Contractor at the times stated
in the Schedule or, if not so stated, in suffi-
cient time to enable the Contractor to meet
such delivery or performance dates. In the
event that Government-furnished property is
not delivered to the Contractor by such time
or times, the Contracting Officer shall, upon
timely written request made by the Contrac-
tor, make a determination of the delay, if
any, occasioned the Contractor and shall
equitably adjust the estimated cost, fixed
fee, or delivery or performance dates, or all
of them, and any other contractual Pro-
visions affected by any such delay, in accord-
ance with the procedures provided for in the
clause of this contract entitled 'Changes.' In
the event that Government-furnished prop-
erty is received by the Contractor in a condi-
tion not suitable for the intended use, the
Contractor shall, upon receipt thereof notify
the Contracting Officer of such fact and, as
directed by the Contracting Officer, either
(i) return such property at the Government's
expense or otherwise dispose of the property
or (ii) effect repairs or modifications. Upon
completion of (i) or (ii) above, the Con-
tracting Officer upon written request of the
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Although appellant was notified
of the award by letter dated Oct. 2,
1972 (Appeal file, tab 1), the for-
mal contract was not forwarded to
appellant for signature until Oct.
10, 1972, at which time the contract
had not been signed by the contract-
ing officer (Stipulation, par. 1). The
letter of Oct. 10, 1972 (Stipulation,
Exh. A), transmitting copies of the
contract included the following:
"The Government is in no way
liable under the proposed contract
until such time as the contract doc-
ument has been fully executed by-
the Contracting Officer." A fully ex-
ecuted copy of the contract was for-
warded to appellant under date of
Oct. 19, 1972 (Stipulation, Exh. B).

Contractor shall equitably adjust the esti-
mated cost, fixed fee, or delivery or per-
formance dates, or all of them, and any other
contractual provision effected by the return
or disposition, or the repair or modification
in accordance with the procedures provided
for in the clause of this contract entitled
'Changes.' The foregoing provisions for adjust-
ment are exclusive and the Government shall
not be liable to suit for breach of contract by
reason of any delay in delivery of Government-
furnished property or delivery of such prop-
erty in a condition not suitable for its in-
tended use.

"(b) Changes in Government-furnished
Property:

(1) By notice in writing, the Contracting
Officer may (i) decrease the property fur-
nished or to be furnished by the Government
under this contract, and/or (ii) substitute
other Government-owned property for prop-
erty to be furnished by the Government, or to
be acquired by the Contractor for the Govern-
ment, under this contract. The Contractor
shall promptly take such action as the Con-
tracting Officer may direct with respect to the
removal and shipping of property covered by
such notice.

"(2) In the event of any decrease in or
substitution of property pursuant to para-
graph (1) above, or any withdrawal of au-
thority to use property provided under any
other contract or lease, which property the

An interim report of the results
of appellant's studies and analyses
was due within 30 days after initia-
tion of the contract and a final re-
port was due within 60 days after
initiation of the contract. Both the
interim and final reports were to be
followed by oral presentations to
EPA. Fifty copies of the finished
version of the report were to be sub-
mitted within 80 days after initia-
tion of the contract.

The Government-furnished prop-
erty (GFP) was delivered to ap-
pellant on or about Oct. 9, 1972.
Deficiencies were found in the GFP
by personnel of Appellant and the
Government during the period ap-
proximately Oct. 9 through Nov. 10,

Government had agreed in the Schedule to
make available for the performance of this
contract, the Contracting Officer, uponf the
written request of the Contractor (or, if the
substitution of property causes a decrease in
the cost of performance, on his own initia-
tive), shall equitably adjust such contractual
provisions as may be affected by the decrease,
substitution or withdrawal, in accordance
with the procedures provided for in the
'Changes' clause of this contract."

3 The Limitation of Cost clause is as
follows:

"(a) It is estimated that the total cost to
the Government for the performance of this
contract, exclusive of any fee, will not exceed
the estimated cost set forth in the Schedule
and the Contractor agrees to use his best
efforts to perform the work specified in the
Schedule and all obligations under the con-
tFact within such estimated cost. If, at any
time, the Contractor has reason to believethat
the cost which he expects to incur in the per-
formance of this contract in the next suc-
ceeding sixty (60) days, when added to all
costs previously incurred, will exceed seventy-
five percent (75%) of the estimated cost set
forth in the Schedule, or if, at any time, the
Contractor has reason to believe that the total
cost to the Government for the performance
of his contract, exclusive of any fee, will be
greater or substantially less than the then

951

I'
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1972 (Stipulation, Par. 4). The
process of finding deficiencies was
a continuous one, occurring
throughout the mentioned period.
Personnel of the Government and
appellant endeavored to remedy the
deficiencies and Government per-
sonnel were aware that Appellant
was performing substantial work in
this regard.

Under date of Nov. 7, 1972 (Stip-
ulation, Exh. D), Appellant de-
livered interim reports to the Gov-
ernment. The letter stated that the
focus of Appellant's efforts during
the initial phase of the tudy has
been on data collection and included
in pertinent part:

estimated cost, hereof, the Contractor shall
notify the Contracting Officer in writing to
that effect, giving the revised estimate of such
total cost for the performance of this contract.

" (b) Except as required by other provisions
of this contract specifically citing and stated
to be an exception of this clause, the Govern-
ment shall not be obligated to reimburse the
Contractor for costs incurred in excess of the
estimated cost set forth in the Schedule, and
the Contractor shall not be obligated to con-
tinue performance under the contract (in-
cluding actions under the Termination Clause)
or otherwise to incur costs in excess of the
estimated cost set forth in the Schedule, un-
less and until the Contracting Officer shall
have notified the Contractor in writing that
such estimated cost has been increased and
shall have specified in such notice a revised
estimated cost which sall thereupon con-
stitute the estimated cost of performance of
this contract. No notice, communication or
representation in any other form or from
any person other than the Contracting Officer
shall affect the estimated cost of this con-
tract. In the absence of the specified notice,
the Government shall not be obligated to reim-
burse the Contractor for any costs in excess of
the estimated cost set forth in the Schedule,
whether those excess costs were incurred dur-
ing the course of the contract or as a result
of termination. When and to the extent that
the estimated cost set forth in the Schedule
has been increased, any costs incurred by the

* At this time, only a limited quan-
tity of usable data has been acquired rela-
tive to production facilities and water
pollution abatement costs in the Motor
Vehicle Manufacturing Industry. The
reasons for this are as follows:

Plant descriptions contained in gen-
erally available data sources are not ade-
quate for, purposes of this study. Pro-
ducers will make more detailed data
available to us during the second phase
of the study.
The water pollution abatement cost esti-
mates on which the study is to be based
appear at this time to be inadequate for
the following reasons:

Plant configurations are in most cases
significantly different from those assumed
in preparing water pollution abatement
cost estimates.

Water usage rates at plants of inter-
est are in many cases significantly higher
per unit of output than has been assumed

Contractor in excess of the estimated cost
prior to such increase shall be allowable to the
same extent as if such costs had been incurred
after the increase; unless the Contracting Of-
ficer issues a termination or other notice and
directs that the increase is solely for the pur-
pose of covering termination or other specified
expenses.

"(c) If (1) the Contractor stops perform-
ance before completion of all work hereunder
because it has incurred costs in the amount
of or in excess of the estimated cost set
forth in the contract, and (2) the Contracting
Officer elects not to increase such estimated
costs, the Contractor's fixed-fee will be
equitably reduced to reflect the actual amount
of work performed as compared with the full
amount of the work required in the contract.
In the event of failure to agree as to the
amount of such reduction, the Contracting Of-
ficer shall determine the amount, subject to the
right of the Contractor to appeal therefrom
pursuant to the clause in the contract en-
titled 'Disputes.' This paragraph shall not, in
any way, limit the rights of the Government
under the clause in the contract entitled 'Ter-
mination for Default or for the Convenience
of the Government.'

"(d) Change orders issued pursuant to the
'Changes' clause of this contract shall not be
considered an authorization to the Contractor
to exceed the estimated cost set forth in the
Schedule in the absence of a statement in the
Change order, or other contract modification,
increasing the estimated cost."
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in preparing cost estimates. The contrib-
uting factors are plant configurations,
manufacturing processes and water
handling methods used.

At our meeting of Friday, Nov. 10, we
will be prepared to discuss in detail:

The level and reliability 'of analysis
feasible given the Motor Vehicle Industry
cost estimates available.

Work steps required to generate ade-
quate cost estimates[.]

Although the foregoing letter is
limited to deficiencies in property
(data) concerning the Motor Ve-

hicle Industry, the stipulation (Par.
5) is not so limited, stating "*

the Government was advised that a
substantial portion of the Govern-
ment-furnished property was insuf-
ficient and not suited for use in
conducting the studies, and that ad-
ditional work was required to over-
come the deficiencies in Govern-
ment-furnished property in order to
complete the studies." The Board
finds that-GFP concerning the other
industries involved in the study was
also unsuitable for use and that the
Government was so advised (Par.
6 of Amended Complaint, which
has been admitted by the Govern-
ment).

Appellant delivered draft copies
of its final reports to the Govern-
ment on Dec. 4, 1972. Thereafter,
the Government offered comments
on the draft and Appellant revised
its final reports. The final reports
were delivered to the Government
on Jan. , 1973.

Appellant submitted a voucher.
covering costs for the period ending
Oct. 31, 1972, in the amount of $33,-

204-740-76 4

532.89, including fixed fee of $2,-
001.51, on Dec. 13, 1972 (Tab. A).
A second voucher covering costs
through Nov. 30,1972, in the amount
of $58,198.67 4 including fixed fee of
$2,413.60 was submitted on Jan. 4,
1973 (Tab. SB). The record does not
reflect whether Appellant invoiced
and has been paid for the balance
of the estimated costs of the con-
tract and the remainder of the fixed
fee.

In a letter to the Contracting Of-
ficer, dated July 10, 1973 (Tab. 3),
Appellant detailed the deficiencies
in the GFP and the efforts expended
in overcoming the deficiencies.
Citing the Government Property
and Changes 5 clauses, appellant re-
quested that total estimated costs
of the contract be increased from
$107,280 to $137,825 or a total of
$30,545 and that the fixed-fee be
increased by $2,597 from $9,120 to
$11,717. Costs and fixed fee claimed
thus total $33,142.

4 Costs and fixed fee listed on page 2 of the
voucher total $59,756.68. The difference of
$1,558.01 between that figure and the amount
invoiced is not explained.

,s Clause 3, Changes, appears to be a varia-
tion of that prescribed by the Department of
Defense for Time and Material and Labor
Hour contracts (32 CR 7.901-2) and is as
follows:

"The Contracting Officer may at any time,
by a written order, and without notice to the
sureties, if any, make changes, within the
general scope of this contract, in any one or
more of the following: (i) Drawings, de-
signs, specifications or statement of work,
(ii) method of shipment or packing, (iii) place
of inspection, delivery, or acceptance, and
(iv) the amount of Government-furnished
property. If any such change causes an in-
crease or decrease in the cost of, or the time
required for performance of this contract or
otherwise affects any other provisions of this
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EPA responded (letter dated
Aug. 1, 1973, Tab. 4A), pointing out
that appellant's letter was not con-
sidered to be a prompt notice under
the Changes, Government Property
or Limitation of Cost clauses. It was
further pointed out that the file did
not reflect notice that appellant ex-
pected to exceed the estimated cost
was given, or that the Contracting
Officer directed repair of the Gov-
erminent property or that appellant
was directed to exceed the estimated
cost. Appellant replied (letter dated
Sept. 27, 1973, Tab. 4B), alleging
that compliance with the procedural
requirements of the Govermnent
Property (GP) clause was impos-
sible in the time available, that the
Government was fully aware of the
facts concerning the defective pro-
perty and citing cases in support of
its contention that noncompliance
with notice provisions of the GP

contract, whether changed or not changed by
any such order, an equitable adjustment shall
be made (i) in the contract price or time of
performance, or both, and (ii) in such other
provisions of the contract as may be so af-
fected, and the contract shall be modified in
writing accordingly. Any claim by the Contrac-
tor for adjustment under this clause must be
asserted within thirty (30) days from the
date of receipt by the Contractor of the notifi-
cation of change; provided, however, that the
Contracting Officer, if he decides that the
facts justify such action, may receive and
act upon any such claim asserted at any time
prior to final payment under this contract.
Failure to agree to any adjustment shall be a
dispute concerning a question of fact within
the meaning of the clause of this contract en-
titled 'Disputes.' However, nothing in this
clause shall excuse the Contractor from pro-
ceeding with the contract as changed."

6Among others, lHoel-Steffen Construction
Company v. United States, 197 Ct. Cl. 561
(1972) and Lockheed Aircraft COorratfion,
ASBCA No. 9396 (February 26, 1965), 65-1
BCA par. 4689.

,TMENT OF THE INTERIOR [83 D.

and Changes clauses was not fatal to
its claim. With respect to the LOC
clause, appellant argued that this
clause was inapplicable to construc-
tive change orders and to claims
based on the repair of Government
property with the knowledge and
acquiescence of the Government.

Asserting that a review of over-
head rates applicable to work per-
formed in the fiscal year ending
Sept. 30, 1973, indicated that some
adjustments were in order (namely,
an increase in overhead from the 65
percent proposed to the actual rate
of 74.1 percent and a slight reduc-
tion in G & A from 15 percent to
13.9 percent), appellant increased
its claim for costs incurred in cor-
recting Government property by
$853 from $30,545 to $31, 398 and its
claim for fee on the extra work by
$72 from $2,597 to $2,669. Alleging
that this increase in overhead rates
was impossible to predict, appellant
asserted that it was entitled to this
increase in overhead on the basic
work and requested a further in-
crease in the estimated costs of the
contract by $1,827. 

'Thereafter, a meeting was held to
discuss the claim, and appellant sub-
mitted further arguments (letter
dated Feb. 19, 1974, Tab. 4E) in
support of the claim. The Contract-
ing Officer's final decision of. Feb.
19, received by the appellant on Feb.
25, 1974, denied the claim, princi-

This claim has since been abandoned (me-
morandum of prehearing conference of
April 8, 1975). Appellant presently asserts
entitlement to an increase in the estimated
cost of $31,398 and an increase in fee of
$2,669 (Amended Complaint).
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pally for lack of compliance with
the notice required by the LOC
clause. This timely appeal followed.

Based on a stipulation executed
by counsel for the parties on Oct. 29,
1975, the Board finds that appellant
had or should have had sufficient
knowledge throughout the perform-
ance of the contract of 'costs in-
curred, 'and that Appellant knew or
should have known, when costs in-
curred in contract performance,
which added to costs previously in-
eurred, exceeded the estimated cost
stated in the contract. Contrary to
appellant's argument, we find that
although the Government was
aware that appellant was perform-
ing extra work on the GF'P, the rec-
ord will not support a finding that
the Government knew or should
have known of the overrun.' The
Board. further finds that appellant

& As support for such a finding, appellant

relies primarily upon internal EPA memo-
randa dated subsequent to the filing of the

claim, which were referred to in the stipula-
tion,' but not included in the Board's copy
of the appeal file. These memoranda have now
been supplied and only the memorandum of

August 9, 1973, from the Chief of Contract
Operations to the Deputy Assistant Admin-
istrator for Planning and Evaluation is sig-

nificant. 'This memorandum expresses a
continuing need to contract for studies of the

economic impact of pollution control require-
ments on various industries, states that some

contractors have expressed concern about the
suitability of data furnished for use in the
studies and includes the following: "If the
.data furnished as government furnished prop-

erty is not suitable for its intended use, the
contract may not be able to be performed at

all, as well as necessary, on time or within
the total estimated cost." While the memo-
randum expresses obvious conclusions as to

the possible consequences of unsuitable GFP,

it may not be construed as an admission that

the contracting officer or responsible EPA
officials were aware of the overrun experienced
by appellant.

did not at any time prior to comple-
tion of contract performance or

prior to incurring costs in excess of
the. estimated cost of the contract,
make any request, in writing or
otherwise, to any EPA office, officer
or employee, for an increase in.the
estimated cost of the contract or ad-

vise any EPA office, officer, or em-

ployee that costs incurred in per-
forming the contract had exceeded,
might exceed or would exceed the

specified estimated cost of the con-

tract. Except for the payment
vouchers referred to previously, ap-

pellant did not during the period of

contract performance furnish the

Government information concern-
ing costs incurred under the con-
tract or the estimated costs required
for completion of performance.
Based. on the stipulation, we find

that appellant did not during the
period of contract performance
make any request of any type to any

EPA office, offier or employee for

any modification of the contract's
terms or furnish in any manner any

indication that appellant believed it

was entitled to, an equitable adjust-

ment of any kind lnder the con-

tract.
The Board further finds that ap-

pellant did not receive any written
notice from the contracting officer
that the estimated cost of the con-

tract had been, would be or might

be increased or receive any notice or

statement, in any form, from any

EPA office, officer or employee that
the estimated cost of the contract
had been, would be or might be in-
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creased. Appellant, prior to the
award of the contract involved in
this appeal, has had many- other
cost-type Government contracts
containng the LOC clause.

Decision

Appellant argues that a direction,
pursuant to Paragraph (a) of the
GP clause, which is not required to
be in writing, to repair or modify
GFP is not necessarily a change
order and asserts that the LOG
clause should be held inapplicable
to work performed under the GP
clause for the same reason that the
LOC clause was held inapplicable
to changes 9 prior to its modification
to specifically include changes. Ap-
pellant emphasizes that the contrac-
tor's request for an equitable ad-
justment under the GP clause fol-
lows either return of or repair or
modification of the GFP and that
the reference in the GP clause is

* * in accordance with proce-
dures in the clause of this contract
entitled 'hanges.'" Appellant as-
serts that there are only two proce-
dures in the Changes clause which
can reasonably be construed, as ap-
plicable to a claim for an equitable
adjustment for correcting deficient
GFP; one, is the requirement that
the contract be modified in writing
to reflect the equitable adjustment
and two, the Disputes clause is made

9Sce, e.g., Chemical Construction Corpora -
tion, ICA-946-1-72 (eb. 8, 1973), 73-1
BCA par. 98926 See also, olt, Beranekz & New-
man, Inc., ASBCA No. 14655 (May 25, 1971),
71-1 BCA par. 8899 at 41,356 "When the
contractually specified change [adjustment]
is made in the estimated cost, there is pro
tanto, no overrun." I

applicable in case there is a failure
to agree to any adjustment.

The Government argues that ad-
ditional work required to correct
deficencies in GFP is to be treated,
for purposes of calculation of equit-
able adjustments, as if it were or-
dered under the Changes clause and
that since the LOC clause specifi-
cally applies to changes, the LOC
clause necessarily operates to bar
the instant claim. Appellant recog-
nizes the validity of this argument,
at least in part, for it now contends
(Reply Brief, p. 5) that the GP
clause stops short of citing the
Changes clause for any other pur-
pose than to provide a mechanism
for calculating equitable adjust-
ments.

We agree with appellant's con-
tention to the effect that the GP
clause is an independent adjustment
provision and consider that this
would be so absent reference therein
to procedures of the Changes
clause."l We also recognize that the
language expressly subjecting ac-
tions under the Termination and

10 Paragraph (a) of the GP clause providing
in pertinent part that "Upon completion of
(i) or (ii) above [return of or repair or modi-
fication of GFP] the Contracting Officer upon
written request of the Contractor shall
equitably adjust the estimated cost, fixed fee,
or delivery or performance dates, or all of
them, and any other contractual provision
effected by the return or disposition or repair
or modification * *" does not differ ap-
preciably from the Changes clause used in
cost reimbursement-type contracts under
which the OC clause was consistently held
inapplicable to changes (note 9, spra).

"' The Government and appellant appear to
agree that the reference in the GP clause to
procedures of the Changes clause is for the
purposes, inter alia, of providing a mechanism
for calculating equitable adjustments. How-
ever, the GP clause uses the term "equitably
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Changes clauses to the restrictions
of the LOC clause together with the
absence of any reference in the LOG
clause to the GP clause, might: be
regarded as creating an ambiguity
as to the application of the LOG
clause to the GP clause.-2 However,
we conclude that neither the first
proposition which we have accepted
as valid, nor the second, which is
merely arguable, afford an adequate
basis for holding the LOC clause in-
applicable to the instant cost over-
run.

Paragraph () of the LOC clause
provides in part:

Except as required by other provisions
of this contract specifically citing and
stated to be an exception of this clause,
the Government shall not be obligated to
reimburse the Contractor for costs in-
curred in excess of the estimated cost set
forth in the Schedule, and the COttractor
shall not be obligated to continue per-
formance under the contract (including
actions under the Termination Clause)
or otherwise to incur costs in excess of
the estimated cost set forth in the Sched-
ule, unless: and until the Contracting
Officer shall have notified the Contractor
in writing that such estimated cost has

adjust" which has been accepted as tied to, or
synonymous with, reasonable increases or de-
creases in the contractor's cost. See GeneraZ
Builders Supply Co., Inc. v. United States,
187 Ct. Cl. 477 (1969).

12 While appellant has not contended that
any such ambiguity exists, we note the
Changes clause in the instant contract (note
5, spra) specifically permits changes in the
amount of GFP, but does not address the
matter of unsuitable or defective GFP. See
in this regard Douglas Aircraft Conpa any, Inc.,
ASBCA No. 10495 (Dec. 16, 1966), 66-2 BOA
6049 (ambiguity as to the applicability of a
Limitation of Government Obligation clause
to the Changes clause was resolved in part
by the conduct of the parties, resulting in a
holding the LOGO clause was inapplicable to
changes).

been increased and shall have specified
in such notice a revised estimated cost
which shall thereupon constitute the es-
timated cost of performance of this con-
tract. * * * In-the absence of a specified
notice, the Government shall not be ob-
ligated to reimburse the Cbntractor for
any costs in excess of the estimated cost
set forth in the Schedule, whether those
excess costs where incurred during the
course of the contract or as a result of
termination. *

The quoted provisions are, in our
opinion. sufficiently all encompass-
ing to subject terminations and
changes to the restrictions of the
LOC clause even if they were not
specifically mentioned therein.13
While we have determined that the
GP clause is an independent adjust-
ment provision and it is not specif-
ically referred to in the LOG clause,
the GP clause is clearly not stated to
be an exception to the LOG clause.'4
In addition, the written notice re-
ferred to in the 1itter of the quoted
sentences from the LOC clause is a
notice increasing the estimated cost
of the contract and, in the absence
of this notice, the estimated cost set
forth in the schedule controls- the
Government's obligation regardless
of whether the claimed costs in ex-

1' See, e.g., -Pickard (S Burns Electronics,
ASBCA No. 12736. (July 17, 1968), 68-2 BCA
par. 7149 (former version of LOC clause held
applicable to termination even though termi-
nation clause not expressly cited in LOC.
clause). See also, Breed Corporation,,ASBCA
Nos. 14523, 15163 (Jan. 24, 1972), 72-1 BCA
par. 9304 and cases cited.

See Dynamics Research Corporation,
ASBCA No. 18326 (Jan. 9, 1974), 74-1 BCA
par. 10,425. See also, John 1. Thompson Cosm-
pany, ASBCA No. 17462 (Dec. 10, 1973)
73-2 BOA par. 10,412, concurring opinion at
49,216-217. The result was different under
a prior version of the LOC clause, Thiokol
Chemical Corp., ASBCA No. 5726 (Nov. 16,
1960) 60-2 BCA par. 2852.
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'cess thereof were incurred during
the course of the contract or as a
result of termination.

Faced with such clear and explicit
requirements, it would be anomal-
ous indeed if the LOG clause were
held inapplicable to costs incurred
in correcting defective or unsuit-
able GFP. We think it not without
significance that appellant initially
asserted its claim under the GP and
Changes clauses and that there is a
long and well-established practice
of treating defective or late deliv-
ery of GFP (the GP clause contain-
ing similar or identical language re-
ferring to an equitable adjustment
in accordance with procedures of
the Changes clause) as similar to or
as if they were changes.' 5 It is, of
course; well settled that such long-
standing practices may have con-
trolling weight in determining the
meaning or effect of contract
clauseses We are convinced from a

'5 See, e.g., L. T.H. Man'ufacturing Company,
ASBCA Nos. 1331 and 1367 (July 6, 1953)
(Government's delay in delivery of GFP. simi-
lar to a change); Cornelia Garment Company,
ASBCA No. 1673 (Aug. 20, 1954) (contrac-
tor entitled to equitable adjustment under
articles 2 (Changes) and 29 (GFP); Teriy
industries, Inc., ASBCA No. 634 (Apr. 27,
1959), 59-1 BA par. 2193 (failure of con-
tracting officer to issue a written change
justified rejection of Government's conten-
tion claim under GFP clause was untimely)
and S.S. Mullen, Inc. v. United States, 182
Ct. Cl, 1-22 (198) at -9 (adjustment for
GFP which was not suitable for its intended
use is to be made under Changes article). Cf.

-Tru-Fit Trousers, ASBCA Nos. 5788, 6063
,(Apr. 25, 1960), 60-1 BA par. 2615 (even
though GFP clause did not provide for a price
adjustment for unsuitable GFP, directive to
use defective GFP would be considered a
change).

9 United States v. Utah Construction and
Mining Company, 384 U.S. 394 (1966) (scope
of Disputes clause); General BEilders Supply
Co., Inc. v. Uaited States, note 11, supra

reading of the contract as a whole
that there were intended to be no
exceptions to the LOC clause. There
is no evidence of conduct of the par-
ties which would support a con-
trary conclusion. Accordingly, we
hold that the LOC clause must be
held applicable to costs incurred in
correcting unsuitable or defective
GFP.

Having held the LOC clause ap-
plicable to work performed in iden-
tifying and correcting defective
GFP Tinder the GP clause, we turn
to appellant's alternative arguments
that appellant's failure to give the
required notice under the. LOC
clause should be excused and that
the Government should be held to
have waived its discretion to refuse
to fund the overrun. These arga-
inents are essentially that the
Government was quickly made
aware of the deficiencies in the
GFP, that under the circumstances
this knowledge must be imputed to
the contracting officer, that, in any
event, the Government was notified
in writing of the deficiencies in the
GFP, that the Government was
aware of the deficiencies and was
aware that the deficiencies were
causing appellant to perform sub-
stantial extra work and that the
Government knew that the extra
work would result in the incurrence
of costs in addition to the estimated
cost. Appellant also relies on the
fact that the contract was sent to ap-
pellant after approximately one-

(equitable adjustment as excluding anticipa-
tory profits) and 44 Comp. Gen. 200 (1964)
(application of Fulford doctrine).
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third of the 2-month performance
period had expired, that appellant
did not receive any instructions con-
cerning GFP until approximately
one-half of the performance period
had elapsed,'7 and argues that any
notice required from appellant and
any notices needed from the Govern-
ment should not apply retroactively
to costs incurred or actions taken
prior to receipt of the contract and
the mentioned instructions. Appel-
lant further asserts that the Govern-
ment received the direct benefit of
work performed by appellant in
correcting deficiencies in GFP and
that there is no evidence that the
Government was prejudiced by the
lack of notice.

Although, based on the stipula-
tion, we have found that the process
of finding deficiencies in GFP was
a continuous one occurring through-
out the period Oct. 9 through Nov. 9,
1972, Appellant has abandoned any
contention that giving the notice
required by Paragraph (a) of the
LOC clause was impossible.' In-
deed, appellant has stipulated and
we have found that Appellant knew
or should have known when costs
incurred in contract performance,

17 This is based upon a letter (Stipulation,
Exh. c) dated Nov. 6, 1972, from the Property
Administrator which enclosed a "Guide for

* Control of Government Property by contrac-
tors" and informed appellant that if it had
any questions concerning property it should
contact that office.

19 Where a contractor has no reason to fore-
see an overrun through no fault attributable to
it, giving of the specified notice will be excused
based upon the theory the Government has
assumed the risk of such unforeseeability or
impossibility. General Electric Compan y,
ASBCA No. 18980 (May 13, 1975), 75-1 BOA

r. 11,287.

which added to costs previously in-
curred, exceeded the estimated cost
stated in the contract. We have also
found that although the Govern-
ment was aware that Appellant was
performing substantial additional
work in correcting GFP, the record
would not support a finding that the
Government knew or should have
known that costs incurred exceeded
the estimated cost of the contract.

Although we find it anomalous
that the Government, under a con-
tract with such a short performance
schedule, in forwarding the con-
tract to appellant for signature on
Oct. 10, 1972, advised appellant that
the Government was not liable
under the proposed contract until it
was executed by the contracting offi-
cer (the executed contract was re-
turned to the contractor under date
of Oct. 19,1972), the foregoing find-
ings dispose of appellant's conten-
tion that the Government has
waived its discretion to refuse to
fund the overrun. This is so because
absent unforeseeability or impos-
sibility (note 18, .supra), the cases
finding the Government obligated
to f md an overrun are dependent
upon actions of responsible Govern-
ment officials, e.g., urging continued
performance or demanding and ac-
cepting the benefits of performance,
with knowledge of the overrun'
Even the contracting officer's knowl-
edge of the overrun could not im-
pose upon the Government the Hob-
son's choice of surrendering title to

'9 See Breed Corporation (note 13, supra),
and cases cited.
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Government-owned property or
paying for nonseverable increments
thereto which the contractor had
added with full knowledge that it
had incurred a cost overrun.20 It fol-
lows that appellant has failed to
show a basis for holding the LOU
clause inapplicable or for imposing
an obligation upon the Government
to fund costs in excess of the esti-
mated cost set forth in the contract
notwithstanding noncompliance
with the LOC clause. Accordingly,
appellant's claim for the cost over-
run must be denied.

The LOC clause is not applicable,
however, to claims for increased fee
which are properly computed upon
changes to the work or work other-
wise not contemplated by the con-
tract as written.2 ' Appellant having
performed substantial additional
work in correcting deficient GFP
under circumistances wherein the
contracting officer must be deemed
to have knowledge thereof,22 the
lack of strict compliance with no-
tice requirements of the GP and
Changes clauses is not a bar to the

20 Pickard Burns Blectronics and Breed
Corporation (note 13, supra).

21 See Franklin IF. Peters and Associates,
IBCA-762-1-69 (Dec. 28, 1970), 77 I.D. 213,
71-1 BCA par. 8615. f. The Magnavot Com-
pany, ABCA No. 17455 (Feb. 22, 1974),
74-1 BCA par. 10,495 (claim for increased
fee denied because of Limitation of Govern-
ment Liability clause which specifically in-
cluded fee).

2 2
We think this conclusion follows from the

fact that the process of finding deficiencies in
the GFP was continuous, that personnel of
Appellant and the Government endeavored to
correct the deficiencies, that the Government
was aware Appellant was performing sub-
stantial additional work correcting deficien-
eies, and from Appellant's letter of Novem-
ber 7, 1972, detailing deficiencies in GFP con-
cerning the Motor Vehicle Industry.

claim for additional fee. 22 Accord-
ingly, the appeal is sustained as to
the claim for additional fee and in
accordance with the agreement of
the parties remanded to the con-
tracting officer for negotiation of
the amount due.

Conclusion

The appeal is denied in part anti
sustained in part as indicated.

SPENCER T. NissE-,
Administrative Judge.

I CONCUR:

WVILLIATI F. McGRAw,
Chief Administrative Judge.

EDWARD MALZ

24 IBLA 251

Decided March 26, 1976

Appeal from decision of the Eastern
States Office, Bureau of Land Manage-
ment, denying reinstatement of oil and
gas lease ES-11658, terminated by op-
eration of law for failure to pay the
annual rental on or before the due date.

Affirmed.

1. Oil and Gas Leases: Reinstatement

Under 30 U.S.C. § 188(c) (1970), the Sec-
retary of the Interior has no authority
to reinstate an oil and gas lease ter-
minated by operation of law for failure
to make timely payment of rental, unless
the rental payment is tendered at the
proper office within 20 days of the due
date.

23 Lockheed Aircraft Corporatioot (note 6,
supra); U.S. Federal lingineeriag & Manu-
facturing, Inc., ASBCA No. 19909 (Oct. 8,
1975), 75-2 BCA par. 11,578.
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2. Oil and Gas Leases: Reinstatement
Waiver

Cashing of an oil and gas rental check,
received more than 20 days after due,
does not constitute a waiver which would
permit reinstatement of a terminated
lease in violation of 30 U.S.C. § 188(c)
(1970), despite wording on the check
that "by endorsement this check when
paid is accepted in full payment e 5'

APPEARANCES: Edward lalz, Esq.,
New York, New York, pro se.

OPINION BY ADIINISTRA-
TIVE JUDGE GOSS

INTERIOR BOARD OF LAND
APPEALS

Edward Malz appeals from a de-
cision dated Sept. 19, 1975, by East-
ern States Office, Bureau of Land
Management, denying his petition
for reinstatement of oil and gas
lease ES-11658, terminated by op-
eration of law for failure to make
timely payment of rental.

The anniversary date of ap-
pellant's lease was July 1, 1975.
However appellant's rental check
was received on July 24, 1975, in an
envelope bearing a July 21, 1975,
postmark, and thus was not filed
until after 20 days beyond the due
date. The cheek was cashed and the
funds were placed in an unearned
account pending a determination as
to proper disposition. With his
statement of reasons, appellant at-
tached what appears to be a copy of
his check, on which appears the
following:

) MALZ 107
6, 1/76

BY ENDORSEMENT THIS
CHECK WHEN PAID IS
ACCEPTED IN FULL PAY-
iJIENT OF THE FOLL O WING
ACCOUNT

Annual Rental on Gas & Oil Lease
No. ES 11658

[1] Appellant's oil and gas lease
terminated by operation of law and
not by the act of any official when
the annual rental payment was not
received in the proper office by the
close of business on July 1, the anni-.
Versary date of the lease. 30 U.S.C.
§ 188(b) (1970); 43 CFR 3108.2-1
(a). Although the decision of the,
Eastern States Office considered the
merits of appellant's petition for re-
instatement and reached the correct
result,' the fact that no tender of
payment was received -until July 24
required outright rejection of ap-
pellant's petition. Pursuant to 30
U.S.C. § 188(c) (1970), the Board
has consistently- held that the Sec-
retary has no authority to reinstate
a terminated lease unless payment
has been tendered within 20 days of
the due date. E.g., C. J. Iverson, 21
IBLA 312, 82 I.D. 386 (1975).
Under 43 CFR 3103.1-2(a), a
rental is not paid or tendered when

1An oil and gas lease terminated by opera-
tion of law for failure to pay the advance
rental o time may be reinstated only on a
showing by the lessee that failure to pay on or
before the anniversary date was either jus-
tified or not due to a lack of reasonable dili-
gence. 30 U.S.C. § 188(c) (1970); 43 CFR
3108.2-1(c). Failure to mail the payment
"suffieiently in advnasce of the asniversary
date to account for normal delays in the col-
lection, transmittal, and delivery of the
payment" constitutes a lack of reasonable
diligence. (Italics added.) 43 CFR 3108.2-1
(c) (2).
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mailed but when paid or tendered
at the proper office. See Cordon R.
Epperson, 16 IBLA 60 (1974).; 43
CFR 1821.2-2(f), 3108.2-1(c) (2)..

[2] As to 'waiver, neither the Sec-
retary nor any employee has author-
ity to waive the requirements of
section 188 (c). C. J. Iverson, supra
'at 319. Despite the wording on 'ap-
pellant's check regarding accept-
ance in, full payment, the cashing
of the check and placing funds in
an unearned account does not rein-
state the lease by waiver. See Henry
Carter, 24 IBLA 70, 71 (1976); ef.
United States v. Joh'nson, 23 IBLA
349, 356 (1976).

Therefore, pursuant- to the 'au-
thority delegated to the Board of
Land Appeals by the Secretary of
the Interior, 43 CFR 4.1, the deci-
sion appealed from is affirmed.

JosEPI-i W. Goss,
Administrative Judge.

WE CONCUR:

DouGLAs E. HENEiQuEs,
Administrative Judge.

ANNE POINDEXTER LEwIs,

Adminis3trative Judge.

IN THE MATTER OF AFFINITY
MINING COMPANY (PETITIONER)

V.

MINING ENFORCEMENT' AND
SAFETY ADMINISTRATION (RE-
SPONDENT)

AND
UNITED MINE WORKERS OF

AMERICA (RESPONDENT)
(On Reconsideration)

6 IBMA 100
Decided Harch 31, 1976

Certified Interlocutory Ruling Docket
No. M 75-98.

1. Federal Coal Mine Health and Safety
Act of 1969: Mandatory Safety Stand-
ards: Roof Control Plans
The obligation to "carry out" the provi-
sions of an adopted, approved, and effec-
tive roof control plan is a mandatory
safety standard. The failure to "carry
out" particular provisions of the plan is
a violation of such standard. 30 U.S.C.
§§802(1), 862(a) (1970).

2. Federal Coal Mine Health and Safety
Act of 1969: Modification of Applica-
tion of Mandatory Safety Standards:
Roof Control Plans
The application of particular provisions
of a roof control plan is subject to modi-
fication under sec. 301(c) of the Act. 30
U.S.C. § 861 () (1970).

APPEARANCES: Thomas E. Boettger,.
Esq., and James R. Kyper, for peti-
tioner Affinity Mining Company;
Thomas A. Mascolino, Assistant Solici-
tor and Michael V. Durkin, Trial At-
torney, for respondent Mining Enforce-
ment and Safety Administration;
Steven B. Jacobson, Esq., for respond-
ent United Mine Workers of America;
Timothy M. Biddle, Esq., for amicus
curiae Itmann Coal Company; Guy
Farmer, Esq., and William A. Ger-
shuny, Esq., for amicus curiae Bitu-
minous Coal Operators' Assn.; John T.
Kilcullen, Esq., and Michael T.. Hee-
nan, Esq., for amicus curiae National
Independent Coal Operators' Assn.

OPINION BY CHIEFADYIN-
ISTRATIVE JUDGE DOANE

INTERIOR BOARD OF MINE
OPERATIONS APPEALS

On Apr. 18, 1975, Chief Admin-
istrative Law Judge Luoma denied
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a prehearing motion in the above-
captioned docket by the Mining En-
forcement and Safety Administra-
tion (MESA) to dismiss a petition
by Affinity Mining Company (Af-
finity) to modify the application of
its obligation under sec. 302(a) of
the Federal Coal Mine Health and
Safety Act of 1969 to carry out the
provisions of the approved, effective
roof control plan of its Keystone
No. 5 Mine. 30 U.S.C. §-862(a)
(1970),. 30 CFR 75.200. This peti-
tion was filed under sec. 301(c) of
the Act. 30 U.S.C. § 861 (c) (1970).
Rejecting MESA's argument that
the obligation to carry out such
plans is not a mandatory safety
standard for the purposes of sec. 301
(c), the Chief Administrative Law
Jidge ruled that the subject peti-
tion stated a valid claim upon which
relief can be granted.

Pursuant to certification of that
interlocutory ruling, 43 CFR 4.602,
the Board reversed in a decision
dated July 31,1975, and the petition
for modification was dismissed. 5
IBMA 36, 82 I.D. 363, 1975-1976
OSHD par. 19,880 (1975). This case
is now before the Board for recon-
sideration pursuant to a petition
therefor by Affinity which was
granted on Sept. 10, 1975. 43 CFR
4.21 (c).

The detailed procedural and fac-
tual background of this proceeding
through July 31, 1975, is set forth in
the Board's decision of that date
and need not be repeated here. Sub-
sequent to granting reconsideration,

we ordered a fresh round of briefing
and held oral argument on Nov. 20,
1975. We note that on reconsidera-
tion we have also had the benefit of
the views of three amici curiae-
Itmann Coal Company, Bitumi-
nous Coal Operators' Assn., and Na-
tional Independent Coal Operators'
Assn.-as well as those of the three
parties.

We turn now directly to the nar-
row issue raised by the ruling below
which is whether the obligation to
carry out a roof control plan is a
mandatory safety standard, the ap-
plication of which is subject to mod-
ification under sec. 301(c) of the
Act, 30 U.S.C. § 861 (c) (1970),
upon a requisite evidentiary sho-w-
ing. Inasmuch as this case arises out
of an interlocutory ruling denying
a prehearing motion to dismiss, we
assume aguendo that the allega-
tions of fact in Affinity's petition
for modification are true and that
the subject petition states a legally'
sufficient claim if the obligation to
carry out a roof control plan is a
mandatory safety standard. 43
CFR 4.602 (d).

Sec. 301 (c) provides as follows:

Modification of standards; notice; inves-
tigations; hearings; findings; appli-
cability of section 554 of Title 5
Upon petition by the operator or the

representative of miners, the Secretary
may modify the application of ay man-
datory safety standard to a mine if the

Secretary determines that an alternative
method of achieving the result of such
standard exists which will at all times
guarantee no less than the same measure
of protection afforded the miners of such

109
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mine by such standard, or that the appli-
cation of such standard to such mine will
result in a diminution of safety to the
miners in such mine. Upon receipt of such
petition the Secretary shall publish no-
tice thereof and give notice to the opera-
tor or the representative of miners in the
affected mine, as appropriate, and shall
cause such investigation to be made as
he deems appropriate. Such investigation
shall provide an opportunity for a public
hearing, at the request of such operator
or representative or other interested
party, to enable the operator and the rep-
resentative of miners in such mine or
other interested party to present infor-
mation relating to the modification of
such standard. The Secretary shall issue
a decision incorporating his findings of
fact therein, and send a copy thereof to
the operator or the representative of the
miners, as appropriate. Any such hear-
ing shall be of record and shall be sub-
ject to section 554 of Title 5 of the United
States Code. [Italics added.]

[1] MESA has argued through-
out this proceeding that the obliga-
tion to carry out a roof control
plan is not a "mandatory safety
standard" within the meaning of
the Act. It contends that such plans
are "enforceable requirements or
sec. 301 (d) rules, neither of which
is subject to administrative adjudi-
cation under sec. 301(c). 30 U.S.C.
§861 (c), (d) (1970). TheIJMWA
is in substantial agreement with
MESA's views.

Having reconsidered the Board's
initial ruling and re-examined the
arguments of MESA and UMWA,
we now conclude that the Chief Ad-
ministrative Law Judge correctly
held that Affinity stated a legally
sufficient claim for relief under sec.
301(c). We have so concluded be-
cause the language and structure of

LMENT OF THE INTERIOR [83 LD.

the Act, the legislative history, and
the Congressional purposes, as we
understand them, all point in that
direction.

In construing the Act and the reg-
ulations promulgated pursuant
thereto, we bear in mind our respon-
sibility to construe the statutory
language with reasonable generos-
ity in instances of ambiguity so as
to effectuate the remedial legislative
purposes. However, we also remain
cognizant of our concomitant obli-
-gation'to stay within the boundaries
set by the language. We have no au-
thority to disembody the purpose
from the language and proliferate
it willfully in the guise of an
interpretation.

The particular dispute here re-
volves around the appropriate in-
terpretation of the term "manda-
tory safety standard" as used in
sec. 301 (c) of the Act. That term
is defined by sec. 3(1), 30 U.S.C.
§ 802(1) (1970), as:

* * the interim mandatory * * *

safety standards established by title * * *

III of this Act and the standards pro-
mulgated pursuant to title I of this
Act * * *. [Italics added.]

Roof control plans are not "* * *
promulgated pursuant to title
I * * *," and thus, the issue in this
case boils down to whether the obli-
gation to comply with such plans is,
in the words of sec. 3(1), "* * * es-
tablished by * * *" title III of the
Act.

The Federal Coal Mine Health
and Safety Act of 1969 is of course
an organic whole, and accordingly,
statutory definitions within it ought

- - L
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not to be treated as. axiomatic first
premises in a syllogism. Such defi-
nitions do not stand by themselves
and their meaning can be ascer-
tained only if they are read in con-
text. Applying this principle to the
case at hand, we think that the
meaning of the critical words * * *

established by * "" in the legisla-
tive definition of mandatory safety
standards in section 3(1) must be
derived from an analysis of title III
to which that definitional section
refers.

Among other things, the provi-.
sions of title III set forth interim
mandatory safety standards which

,,are applicable' " * * * to all under-
ground coal mines until superseded
in whole or in part by improved
mandatory safety standards prom-
ulgated by the Secretary under the
provisions of sec. 101 of this
Act. * * * (Italics added.) 30
U.S.C. § 861(a) (1970). The use of
the word "superseded" and the ref-
erence to "all underground coal
mines'? in sec. 301(a), which con-
tains a description of title III, make
clear that the Congress contem-
plated that basic alteration of the
interim safety standards would be
subject to special statutory rule-
making procedures set forth in sec.
101 of the Act, procedures carefully
designed for the exclusively legisla-
tive character of such policy deter-
minations. 30 U.S.C. § 811 (1970).

Although most of the interim
standards in title III are precise,

''there are instances where the Con-
gress set forth a general standard,

leaving its content to be fleshed out
later on.1 In some of these instances
the Congress elected to require the
Secretary to "prescribe" the bench-'
mark by which compliance with
such standard would be measured,
this to be done in accordance with
general rulemaking procedures in-
corporated by reference in sec. 301'
(d) (1970). See, e.g., 30 U.S.C.
§ 862 (c) (1970). Moreover, in sec.
301 (c) of the Act, the Congress
conferred upon the Secretary dis-
cretionary authority to grant peti-
tions by operators or representa-
tives of miners for modification of
the application of a "mandatory
safety standard," provided that an
appropriate evidentiary showing
has been made in a formal adjudi.
cative proceeding. See, e.g., Can.-
nelton Industries, Inc., 4 IBMA 74,
82 I.D. 102, 1974-1975 OSHD par.
19,436 (1975). With respect to flesh-
ing out a standard under sec. 301
(d) or modifying an application

under sec. 301(c), it is plain that
the Secretary need not go through
the special statutory rulemaking
procedure st forth in sec. 101,2 and

3We observe in passing that title III also
contains express grants of authority to de-
velop a wholly new standard, as distinguished
from fleshing out the particulars of an exist-
ing standard. ompare 30 U.S.C. § 877(1>
with 30 U.S.C. § 862 (c) (1970).

2 See Rouse Comm. on d. and Labor,
Legislative History Federal Coal ifine ealth
and Safety Act (hereinafter Leg. ist.),
Comm. Print, 91st Congress, 2d Sess., p. 1126.
See also United States v. Finley Coal Com-
pany, 345 F. Supp. 62 (E.D. Ky. 1972), un-
published Supplemental ilemorandum Opinion
(denying motion to reconsider) at pp. 2-4
(E.D. Ky. September 12, 1972), affl 493
Pf. 2 285 (6th Cir. 1974), cert. denied, 419
U.S. 10S9 (1974).

111
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further, that the products of such
procedures are enforceable. In light
of the foregoing, we conclude that
when the Congress, in sec. 3 (1), de-
'fined a mandatory safety standard
in part as being standards" * * * es-
tablished by * * * " title III, the
legislators meant to encompass those
standards to be filled in or gener-
ated pursuant to special procedures
set forth in title III.3
- Turning to the specifics of this
case, we start with the observation
that the safety standards dealing
with roof control are set forth in
sec. 302 of the Act, 30 U.S.C. § 862
-(1970), a part of title III, and have
not been "superseded" within the

3 The argument that "mandatory safety
standards" encompass only those require-
ments set forth in so many words in title III
or promulgated under title I of the Act is
urged upon us here by the UMWA, but it has
also been advanced by operators from time to
time. Recently, Zeigler Coal Company and the
Bituminous Coal Operators' Assn. made this

.argument in the United States Court of Ap-
peals for the District of Columbia Circuit in
support of their claim that the Board had
erred in sustaining a withdrawal order citing
nonconformance with a ventilation plan.
Zeigler Coal lompany, 4 IBMA 30, 82 I.D. 36,
1974-1975 OSHD par. 19,237 (1975), appeal
pending, D.C. Cir., No. 75-1139. The Board
had concluded that Zeigler's claim was es-
sentially frivolous.
* If, however, this argument has greater
persuasive force than we now believe, the
it would necessarily follow' that a modifica-
tion of the application of a "mandatory safety
standard" is not a standard itself, inasmuch
as such modification was not promulgated
under Title I or set forth in so many words
in Title III. Furthermore, a corollary of
this proposition would be that inasmuch as
modifications of applications are not "manda-
tory safety standards" within the meaning of
the Act, they oauld not be enforceable under
section 104, which, in pertinent subsections, is
limited to "mandatory safety standards." 80
U.S.C. § 814 (b), (c) (1970).

Each of these propositions Is obviously
'absurd, but they are the logical derivatives of
'the argument based on sec. 3(1) urged on us
ihere and in Zeigler Coal Company, sspra.

meaning of sec. 301 (a), 30 CFR
75.200, 75.201, 75.202, 75.203, 75.204,
and 75.205.

Subsec. (a) of sec. 302, 30 U.S.C.
§ 862(a), 30 CFR 75.200, states
that:

Each operator shall undertake to carry
out on a continuing basis a program to
improve the roof control system of each
coal mine and the means and measures to
accomplish such system. i * * [Italics
added.]

This keynoting phrase makes clear
than an operator is not only obliged
to have a program to improve the
roof control system, but it must also
implement the components of such
program.

Sec. 302 then goes on to establish
in broad terms the basic components
of a program to improve roof con-
trol systems which, as the above-
quoted phrase indicates, an operator
is obliged to carry out. The first of
these components is a general obli-
gation to support or otherwise con-
trol adequately the roof and ribs of
all active underground roadways,
travelways, and working places.
The second of these components is
the "adoption" of an approved roof
control plan, a term which itself
connotes acceptance of legally en-
forceable responsibilities.. 30 FR
75.200-1. See generally Bishop Coal
Company, 5 IBMA 231, 82 I.D. 553,
1975-1976 OSHD par. 20,165
(1975), appeal pending sub nom,
Bennett v. Kleppe, D.C. Cir. No.
75-2158.

Subsecs. (a), (c), (d), and (e)
of sec. 302 contain references to sub-
j ects that the Congress contem-
plated would be covered by roof
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control plans. The language of these
provisions leaves no doubt that cor-n
pliance with the provisions of a roof
control plan is not voluntary.

For example, subsec. (a) provides
that:

* * e No person shall proceed beyond
the last permanent support unless ade,
quate temporary support is provided or
unless such temporary support is not re-
quired under the approved roof control
plan and the absence of such support will
not pose a hazard to the miners. l * *

[Italics added.]

It would be absurd to talk in terms
of what a roof control plan does or
does not require, unless compliance
with its provisions is required. See
n. 3, supra.

In subsec. (d), 30 CFR 75.203,
the Congress enacted the following:
"When installation of roof bolts is
permitted, such roof bolts shall be
tested in accordance with the ap-
proved roof control plan." This
provision assumes that, in 'mines
where roof bolting is permissible,
the testing of such bolts is a neces-
sity and the standard of compliance
with this testing requirement shall
be set forth in the roof control plan.
Here again, it .is nonsense to speak
of acting'"* * * in accordance with
the approved roof control plan
* * *" unless conformance with it is
mandatory.

Based on the foregoing analysis,
we think that the obligation to
carry out or implement a roof con-
trol plan fits into the definition of
a mandatory safety standard stated
in section 3(1) and quoted earlier.

It fits the pattern of the. general
standards the content of which is to
be fleshed out under special statu-
tory procedures set forth in title III.
Compliance with the general stand-
ard, in this case conformance to
one's roof control plan, is defined
and measured in terms of such
plan's provisions. We are of the
opinion that nonconformance with
any one of these provisions con-
stitutes a violation of the general
standard.

[2] Having concluded pre-
liminarily that the obligation to
carry out a roof control plan is a
mandatory safety standard and that
the violation of a part of the plan
is a violation of the standard, it
follows logically that the applica-
tion of such standard is subject to
modification under sec. 301 (c). It
so follows because that section states
in so many words that upon petition
"* * * the Secretary may modify the
application of any mandatory safe-
ty standard * * * provided an ap-
propriate evidentiary showing is
made.

As we noted at the outset, MESA
and the UMWA have espoused the
view that roof control plans are not
"mandatory safety standards."
They would have us hold that such
plans are in a different category
which they describe as "enforceable
requirements." By making this arti-
ficial and confusing distinction be-
tween "mandatory safety stand-
ards" and "enforceable require-
ments," they seek to account for the
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inclusion of such plans within the
enforcement provisions of see. 104
of the Act, 30 U.S.C. 814 (1970),
and their exclusion from the ambit
of see. 301(c), 30 U.S.C. § 861 (c)
(1970).

Their argument is, however,
completely self-defeating. The
principal parts of see. 104 dealing
with enforcement of mandatory
standards are subsec. (b) and (c),
30 U.S.C. § 814 (b) and (c) (1970),
which, by their terms, apply to "any
mandatory * * * safety standard,"
the very same words appearing in
sec. 301 (c). MESA and the UMWA
would apparently have us read the
words and other enforceable re-
quirernwnts into see. 104 on the
theory that where ambiguities arise
in the Act, a liberal interpretation
is dictated in order to effectuate the
remedial legislative objective of
regulating the underground coal
mining industry so as to raise its
standards of care and reduce the
injury rate. However, if we were to
interpret see. 104 in this manner,
then necessarily we would have to
reach the same kind of result with
respect to section 301(c). That sec-
tion, inter alia, allows for modifi-
cation of the application of a man-
datory safety standard to a mine if
either the operator or the represent-
ative of miners can show by a pre-
ponderance of the evidence " * *
that the application of such stand-
ard to such mine will result in a
diminution of safety * *." The
objective of this part of sec. 301 (c)
is plainly to avoid making manda-
tory standards, however derived,
into an irrational straightjackpOt

which would subvert the very pur-
poses of such requirements. Thus,
-for the very same reason given for
expansively construing see. 104, a
similarly liberal interpretation
would have to be given to sec. 301
(c) were we to accept the distinc-
tion urged on us.

MESA and the UMWA also con-
tend that the action by the District
Manager with respect to a proposed
roof control plan is rulemaking
under 5 U.S.C. § 553 (1970) and
that the Board has no delegated au-
thority to review the validity of
regulations of the Secretary. Sec-
ond, they insist that sec. 301(c) is
a "review" proceeding. Based upon
these premises, they would have us
conclude that Anity has not
stated a claim upon which relief can
be granted.

In our opinion, this argument
must be rejected because the con-
clusion is based upon two erroneous
premises.

With regard to the former, we
are of the opinion that a policy de-
cision by a District Manager to re-
ject a proposed roof control plan,
or more accurately in the context of
this case, a refusal to make policy
on the merits, is not rulemaking
under 5 U.S.C. § 553 (1970) .4 We be-
lieve that the Congress provided
for the procedural rights of both
operators and the representatives
of miners with respect to adoption
and approval of roof control plans

4 If one conceptualizes the submission of a
proposed roof control -plan as a petition to
engage in rulemaking under 5 U.S.C. 53(e)
(1970), as does the UWA, then the District
Manager in this case refused to engage in
such a proceeding.
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in sec. 302 (a),' and protected the
exclusivity of the procedure out-
lined therein, as well as other stat-
utory procedures, by enacting a
general exclusion of 5 U.S.C. § 553
(1970) in sec. 507 of the Act, 30
U.S.C. § 956 (1970). See Bishop

CoaZ Company, supra.
And insofar as the secondary

premise regarding the nature of sec.
301 (c) is concerned, we hold that
sec. 301(c) is not a review proceed-
ing as such; it is an original de novo
proceeding for a remedy in which
the validity of the standard, the
application of which is sought to
be modified, is not an issue. Indeed
it would be absurd to conclude
otherwise because if it were true
that sec. 301(c) provides for a re-
view proceeding, then we have been
finding interim or improved safety
standards invalid as applied, every
time we have granted relief under
this section in the past, a judg-
ment we were plainly not making.
See, e.g., Cannelton Industries,
Inc., spra.6

See Leg.,Hist., spra, p. 1126 where it was
said: "* * * The plan and revisions must be
made available to the miners, both before and
after approval." The enactment of a special
procedure in section 302(a) and the exclusion
of 5 U.S.C. § 553 in sec. 507, when read
together, reveal a legislative preference for
an informal procedure involving technical peo-
pie without the need for lawyers giving advice
on the interpretation of a rulemaking statute.

Moreover the requirement to provide the
plan to the miners with the implied right to
comment, which appears in sec. 302(a), would
be duplicative if rulemaking applied to a de-
cision by a District Manager to approve or
disapprove a proposed roof control plan.

6 we note in passing that sec. 301 (d), 30
U.S.C. § 61(d) (1970), provides limited au-
thority to grant so-called administrative "ex-
ceptions" to mandatory safety standards

204-740-76 5

Apart from the arguments just
discussed and rejected, neither
MESA nor the UMAVA advances a
serious policy reason to account for
the result they urge upon us. Per-
haps the most striking aspect of
their briefs and oral arguments is
the lack of any genuine rationale to
square the reasoning they employ
with the overall Congressional pro-
cedural and substantive policies
that sec. 301 (c) was designed to
serve. Indeed at the oral argument,
one of the attorneys for MESA can-
didly acknowledged that if we were
to hold for Affinity, MESA would
suffer no grave impact and we
would not be opening the floodgates
to a torrent of litigation.

But if there are no sound reasons
supportive of a narrow construction
of sec. 301 (c), we discern some
which persuade us that the Con-
gress intended the broad construc-
tion of that section which we are
making today.

provided the Secretary acts in accordance with
5 U.S.C. § 553 (1970). The onference Report
on the Act contains the following comment
with respect to this grant of authority:
"* * * If the miners believe that the excep-
tion will diminish safety, their recourse is to
utilize the provisions of sec. 301(c)." Leg.
Iist., supra, p. 1126. That comment effectively
belies the theory that we have no subject mat-
ter jurisdiction under sec. 301 (c) over the
products of administrative actions performed
under the rulemaking procedures incorporated
by reference into sec. 301(d). This portion of
the legislative history also undercuts the
theory that the phrase "any mandatory safety
standard" in sec. 301(c) refers only to gen-
erally applicable quasi-legislative regulatory
policies, a theory which formerly commanded
a majority of the Board and which neither
MESA nor the UWWA has argued.

Most modification cases are settled before
litigation, and it is comparatively rare for a
genuine contest to develop.
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We think the Congress contem-
plated that there would be instances
where claims would arise for relief
froi an existing safety standard in
the form of a request to substitute
an alternative standard, claims that
are meritorious and should be
granted. In enacting sec. 301 (c), the
legislators set forth the criteria and
procedures for ultimately determin-
ing whether a given claim is meri-
torious with respect to "any manda-
tory safety standard," a phrase
indicative of wide-ranging applica-
bility and admitting of no excep-
tions.

In addition, we believe that see.
301(c) is a unique legislative crea-
tion which was a product of
Congressional recognition of cer-
tain limitations in the "APA" rule-
making and judicial review proce-
dures, a perception which probably
accounts in large measure for the
circumscribed role assigned such
procedures under the Act. Compare
30 U.S.C. § 956 with 30 U.S.C.
§§861 (d) and 957 (1970).8 In the

8Sec. 505 of the Act, 30 U.S.C. § 957 (1970),
grants the Secretary residual rulemaking
power. It does not contain specific procedures
for the exercise of such power, leaving the
implication that 5 U.S.C. § 553 applies. It is
likely that true interpretative rulemaking and
matters of administrative housekeeping and
procedural detail fall within this residual
grant. See United States v. Finley Coal Com-
pany, supra, unpub. memo. at p. 4, and United
Hine Workers of America v. Inland Steel Co.,

6. IBMIA 71, 83. I.D. 87, 1975-1976 OSED
par. 20,529 (1976).

Otherwise 5 U.S.C. § 553 (1970) seems to
apply only insofar as expressly provided in
sec. 301(d), 30 U.S.C. § 861(d) (1970), a
provision which should not be expansively con-
strued in light of the general exclusion in sea.
507 with respect to "APA" review procedures.
Id. at p. 8.

The UMWA has contended that Affinity's
claim could be adjudicated on the merits
under 5 U.S.C. §§ 701-706, but in light of sec.
507 we think that such contention is erroneous.

first place, although there is a right
to petition for particular as well as
general policymaking under 
U.S.C. § 553 (e) (1970), an admin-
istrative agency cannot be forced
into discretionary rulemaking; that
is to say, there is generally no pri-
vate right to compel an agency to
institute a rulemaking proceeding
or to make policy in a discretionary
matter. See n. 4, supra and Rhode
Island TCelevision Corp. v. F.C.C.,
320 F. 2d 762, 766 (D.C. Cir. 1963).
Sec. 301(c) was evidently designed
so that an operator or the represent-
ative of miners would have the
right to a policy determination in
modification cases, as well as the
right to petition for such a determi-
nation. Then too, particular policy-
making under 5 U.S.C. § 553 (1970)
does not comprehend a private right
to a trial-type hearing. Modification
cases commonly and primarily in-
volve technical and factual ques-
tions, and sec. 301(c) manifests a
legislative determination that in
this class of contested cases involv-
ing individual mines, a primarily
adjudicative process is a superior
method for finally settling the sub-
stantive, administrative policy.
Furthermore, it appears to us that
the Congress recognized that the
applicable standard of "IAPA" ju-
dicial review under 5 U.S.C. §§ 701-
706 (1970), namely, rationality, was
unsuitably narrow because it did not
assure a sufficient degree of "tailor-
malde equity" where questions arise
regarding the Secretary's response
to the unique complexities of a par-
ticular situation. See Gulf Oil Corp.
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v. Iickel, 435 F. 2d 440, 447 (D.C.
Cir. 1970) .9

Lastly, sec. 301(c) vests primary
adjudicative jurisdiction in the Sec-
retary over particular policymak-
ing *with respect to individual
mines. This is just one more illu-
stration of a uniform legislative
policy to provide a full set of ad-
ministrative remedies honed to the
peculiar needs of the Act and to
bring informed agency expertise to
bear in a way that will make ju-
dicial review meaningful. See
Rhode Island Tele'vision Corp. v.
F.C.C., supra; Sink v. Morton, 529
F. 2d 601 (4th Cir. 1975), 1975-
1976 OSHD par. 20,043; and East-
ern Associated Coal Corp., 5 IBMA
14, 82- I.D. 392, 1975-1976 OSHD
par. 19,921 (1975). See also Leg.

Hiist., supra, p. .1034. Neither
WESA nor the UMWA has oftered
,a justification for breaching the uni-
formity of that policy.

In sec. 301(c), the Secretary was given
-discretion to grant relief from a mandatory
safety standard in cases where it is proved
that * an alternative method of achiev-
ing the result of such standard exists which
will at all times guarantee. no less than the
-same measure of protection afforded the miners
of such mine by such standard * * *." One
of the evident purposes of this provision is
avoidance of situations where an operator is
forced to absorb costs unrelated to safety
-which will ultimately be passed on to the pub-
lic. If there were neither a sec. 301(c), nor an
-exclusion of "APA" judicial review in sec. 507,
then the refusal to take account of such costs
would not entitle the operator to relief in a
review proceeding in a district court because
-such refusal would be deemed arbitrary and
-capricious only if there were proof of "ex-
treme hardship." See Gulf Oil Corp. v. Hickel,
-su pra, at 447-8. And we doubt that members
of the public would be in any better position

-to seek redress.

For the foregoing reasons, we are
affirming the Chief Administrative
Law Judge's ruling and holding
that the application of an operator's
-obligation to conform to its roof
control plan is a mandatory safety
standard subject to modification
under sec. 301(c).

ORDER

WHEREFORE, pursuant to the
authority delegated to the Board by
the Secretary of the Interior (43
CFR 4.1(4)), IT IS HEREBY
ORDERED that, upon reconsidera-
tion, the Board's decision of July 31,
1975, 5 IBMA 36, 82 I.D. 392, 1975-
1976 OSHD par. 19,880 (1975), IS
SET ASIDE, and the order of dis-
missal based thereon IS VA-
CATED.

IT IS FURTHER ORDERED
that, upon reconsideration, the in-
terlocutory ruling certified to the
Board IS AFFIRMED.

DAVID DOANE,
Chief Administrative Jtdge.

I CONCUr:

JAMiES R. RcaARDs,
Director.
OFFICE OF HEARINGS AND APPEALS
Ex-Offlio Member of the Board.

SEPARATE VIEWS OF AD-
MINISTRATIVE J U D G E
SCHELLENBERG:

I would affirm the Board's dci-
sion of July 31, 1975. On recon-
sideration I am not persuaded that
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the Secretary has delegated to this
Board either his statutory authority
to approve a roof control plan or
authority to review actions of his
delegates taken pursuant to that
statutory authority in sec. 302(a)
of the Act. The provisions of 30
CFR 75.200-4 and 75.200-6 appear
to me to particularly disavow any
Secretarial intention to delegate
roof control plan approval to this
Board.

Furthermore, it is my opinion
that the statutory purpose of sec.
301(c) makes it an inappropriate
vehicle for review even if roof con-
trol plan approval was specifically
delegated to the Board.

HOwARD J. SCHELfENBERG, JR.,
Administrative Judge.

APPEAL OF S. A. MEALY
COMPANY

IBCA-944-12-71
Decided March 31, 1976

Contract No. 14-06-D-7058, Specifica-
tions No. DC 6855, Eonne-Ville Unit,
Central Utah Project, Bureau of
Reclamation.

Denied.

1. Contracts: Construction and Opera-
tion: Changes and Extras-Contracts:
Construction and Operation: Conflict-
ing Clauses-Contracts: Performance
or Default: Suspension of Work

Appellant's claim for an equitable adjust-
ment under the changes clause for costs
alleged to have been incurred when funds
available for earnings became exhausted
and work on the contract wvas suspended

for 160 days is denied where construc-
tion was suspended more than 3 months
ahead of the date on which appellant's
earnings were scheduled to reach the
amount of the fund reservation and
where subsequent fund reservations kept
the total amount of funds reserved for
earnings above the scheduled earnings
shown in appellant's own construction
program which the Government had
approved.

APPEARANCES: Mr. X. Barlow Fer-
guson, Attorney at Law, Thelin Marrin
Johnson & Bridges, San Francisco, Cal-
ifornia, for the appellant; Mr. John R.
Little, Jr., Department Counsel, Den-
ver, Colorado, for the Government.

OPINION BY ADMINISTRA-
TIVE JUDGE PACKWOOD

INTERIOR BOARD OF CON-
TRACT APPEALS

This is an appeal from a decision
of the contracting officer denying
an equitable adjustment under the
changes clause for the increased time
and expense of contract perform-
ance which occurred after the con-
struction was shut down due to ex-
haustion of funds. Appellant at-
tributed the lack of funds to the
Government's -failure to reserve or
request sufficient funds for the proj -
ect. The contracting officer took the
position that the Government's ac-
tions with respect to funding were
proper under the Funds Available
for Earnings clause and constituted
neither a constructive change nor a
constructive suspension of work.

Contract No. 14-06-D-7058 was
awarded to the S. A. Healy Com-
pany (referred to herein as Healy or
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appellant) on Nov. 18, 1970, in.the
estimated amount of $10,971,025 for
the construction of the Current and
Layout Tunnels, together with cer-
tain diversions and appurtenant.
structures, for the Strawberry
Aqueduct, Central Utah Project.
The work was divided into two
parts. Part'one consisted of diver-
sion works and was required to be
finished by Nov. 1, 1971. Part two
consisted of the two tunnels, a con-
crete siphon and other outside work
and was required to be finished 1400
days after notice to proceed. Healy
received the notice to. proceed on
Nov. 19, 1970, which set the com-
pletion date for part two on Sept. 19,
1974.1

On Dec. 3, 1970, the authorized
,representative of the contracting
officer (referred to hereafter as
COAR) advised Healy by letter
that the sum of $500,000 had been
reserved for earnings under the con-
tract and cautioned that, in accord-
ance with the terms of the contract,
prosecution of the work, at a rate
that would exhaust the funds re-
served before the end of the fiscal
year would be at Healy's own risk.2

Pursuant to Paragraph 15 of the
contract,3 Healy submitted a con-
struction program for approval on

' Appeal File, Exhibit No. 1. The contract
deleted the standard clauses and added the
changes and suspension of work clauses, No. 3
and No. 5, which are set forth in full in
Appendix A, p. 127.

2 Exhibit No. 2. Numbered exhibits referred
to herein are those in the Appeal File. Gov-
ernment and appellant's exhibits are so
designated.

3Paragraph 15 of the contract is entitled
"Construction Program" and is set forth in
full in Appendix A at p. 129.

Dec. 22, 1970. The scheduled earn-
ings set forth in the construction
program were $116,000 in fiscal
year 1971, $4,887,000 in fiscal year
1972, $4,714,000 in fiscal year 1973
and $1,254,000 in fiscal year 1974.
Completion of the construction was
scheduled in December 1973, some 9
months before the completion date
required by the terms of the con-
tract. Healy's construction program
was approved by the COAR in a let-
ter dated Feb. 22, 1971. The letter of
approval contained no comment on
and no objection to the early com-
pletion date set forth in the
schedule.4

Healy's approved program
showed construction beginning in
May 1971, with earnings reaching
$99,000 at the end of May. In June,
Healy's program called for earn-
ings of $17,000 to bring the total to
$116,000 for fiscal year 1971. Healy
actually began construction in Apr.
and earned $128,000 in the first
month. Accumulated earnings rose
to $142,000 at the end of May and to
$345,000 at the end of June, which
was also the end of the fiscal year. 5

The earnings were well below the
fund reservation of $500,000 for
fiscal year 1971 and no funding
problem was apparent to Healy at
that time.

At the beginning of fiscal year
1972, the COAR advised Healy that
the budget request 'submitted to
Congress included only $1,800,000
for earnings under the contract for
fiscal year 1972 and that amount

' Exhibit No. 3.
5
Exhibit No. 3; Government Exhibit No. 26.
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had been made available under a
Joint Resolution of Congress prior
to passage of the Appropriation
Act. The amount made available
under the joint resolution was re-
served for earnings, bringing the
total fund reservation to $2,300,000.
The COAR disclaimed any respon-
sibility on the part of the Govern-
ment to provide funds in addition to
those reserved in writing and cau-
tioned Healy that prosecution of the
work at a rate in excess of the rate
provided for in the budget request
would be at Healy's own risk.6

Although Healy immediately
protested that the amount included
in the budget request was totally
inadequate and asserted that an ad-
ditional $4,000,000 would be neces-
sary to enable it to proceed effi-
ciently and economically,7 it took
no action to scale down its opera-
tions to the amount of the budget re-
quest or even to scale down the con-'
struction to the pace set forth in its
own schedule.

In July 1971, Healy's approved
construction program called for
earnings: of $197,000. The actual
earnings were $613,000. In August,
Healy's program called for earn-
ings of $318,000 and the actual
earnings were $708,000.8

On Sept. 1, 1971, Healy wrote to
the COAR to advise that the exist-
ing fund reservation would be ex-
hausted in the next 30 days and to
give formal notice under Subpara-
graph 11e of the need for additional

E Fxhibit No. 4.
7 Exhibit No. 7.
8 Government Exhibit No. 26.

funds to continue the work. This.
letter was followed by a letter of
Sept. 9, 1971,1 in which Healy as-
serted that it had proceeded to man,.
equip and plan its operations and.
undertook the performance contem-
plated by and in conformity with
the approved construction program.
Healy further asserted tliat the ex--
culpatory provisions of Paragraph
11, "Funds Available for Earnings,"'
were not brought into play since-
there was no failure on the part of
Congress to appropriate the amo-unt.
in the budget request. Healy re--.
quested a written change order or
orders taking into consideration the
adverse effects on its methods and
mamer of performance of the workc
caused by the funding situation.

In the meantime, despite its as-
sertion that it was proceedinig in
accordance with its approved con--
struction program, Healy continued.
construction at an even greater rate
of acceleration beyond that pro-'
gram. On Sept. 22, 1971, when the
approved construction program-
showed slightly more than $1,000,-
000 in accumulated earnings,
Healy's actual earnings reached the
amount of funds then reserved,
$2,300,000 and tunneling operations
were shut down. The fund reserva-
tion at that time was sufficient to
sustain construction in accordance
with Mealy's approved program un-
til the .fourth week in Dec. 1971.:1

On Sept. 24, 171,12 the COAR
responded to Healy's letter of

9 Paragraph 11 is entitled "Funds Avail-
able for Earnings" and is set forth in full in
Appendix A.

10 Exhibit No. 10.
Government Exhibits No. 26 and No. 27.

12 Exhibit No. 1 1.



APPEAL OF S. A. HEALY COMPANY
March 31, 176

Sept. 9 and stated his belief that
the handling of funds was proper
in accordance with Paragraphs 11
and 15 of the contract."3 The COAR
took the view that the obligation
of the Government was made ex-
pressly contingent upon the avail-
ability of funds and that the Gov-
ernment was not liable for damages
on account of delays in payments
due to lack of funds. The COAR
declined to issue a change order
under Clause 3 or instructions under
Clause 4A, Suspension of Work, but
advised that, as provided in Para-
graph 11, Healy could suspend work
or, at its option, continue with the
understanding that no further pay-
ment would be inade unless and
until Congress provided additional
funds.

The letter of Sept. 24 also made
an additional fund reservation of
$350,000, bringing the total reser-
vation to $2,650,000. The additional
funds were deeaned insufficient to
allow resumption of tunneling and
by agreement of the parties were
utilized for completion of the out-
side diversion work under part one
of the contract.

The, continued acceleration be-
yond the approved construction pro-
gram is shown by the fact that
Healy's earnings in Sept., even with
the shutdown of tunneling on
Sept. 22, amounted to $796,000,
while the approved program had
scheduled only $611,000 for the
month. The total fund reservation
of $2,650,000 as of Sept; 24, 1971,

13Paragraphs 11 and 15, see Appendix A at
pp. 128 and 129.

was sufficient to permit construction
in accordance with Healy's ap-
proved program until the third
week in Jan. 1972.14

Pursuant to a supplemental ap-
propriation, the COAR made an ad-
ditional reservation of funds in the
amount of $3,650,000 by letter of
Jan. 6, 1972,"5 which was received
by Healy on Jan. 10, 1972.'1 This
additional reservation raised the
total of funds reserved for earnings
in fiscal year 1972 to $6,300,000, an
amount considerably in excess of
the accumulated earnings of $5,003,-
000 scheduled at the end of the fiscal
year in Healy's approved construc-
tion program."

After a short delay required to
reassemble its work force ad ap-
proximately 6 weeks spent on
modification and renovation of the
tunneling machine, Healy resumed
t.unneling on or 'about Mar. 1, 1972,
after a 160-day shutdown of the
tunneling operation. At the end of
Apr., Healy's accumulated earnings
reached $4,100,000, slightly above
the scheduled amount in its ap-
proved program, which was
$4,032,000.'-

Healy claimed entitlement to an
equitable adjustment under the
changes clause for the costs incurred
during the 160-day shutdown and
for subsequent increases in labor,
material and other costs flowing

" Government Exhibits No. 26 and No. 27.
"I Exhibit No. 19.
16 Transcript of nearing, first day, p. 6.

References to the transcript hereafter will be
designated Tr. 1 and Tr. 2, followed by the
page number or numbers.

17 Government Exhibit No. 26.
18 Tr. 1, p. 141; Government Exhibit No. 26.
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from the fact that all construction Healy's theory of entitlement to
events following the shutdown oc- an equitable adjustment under the
curred 160 days later and at higher changes clause is set forth on p. 15
prices than would have occurred but of its post-hearing brief:
for the shutdown. The amount The basis of appellant's claim for a
claimed in Healy's complaint of change order adjusting the compensation

Apr. 12, 1973, was $384,945. By let- due Healy under the contract is the well-
ter of August 2, 1973, the amount established principle that Government
claimed was increased to $574,694. action disrupting agreed-on work sched-
At the hearing, Healy presented ules and planned sequences of operations

constitutes a constructive change order
evidence on claim items totalling calling for an equitable adjustment under

$898,394.9 In its post-hearing brief, the changes clause. E.g., Thomas 0. ICon
this amount was reduced to $886,- nor & Co., ASBCA-15123, 71-2 BOA ¶ 8926
374. (1971); I. K. Const. Enterprises, Ine.,

During the pleading stage of the ASBCA-10987, 67-1 BCA 6271 (1967);
Paul J. Vagnoni, ASBCA-11329, 67-1claim, the Government moved the ¶r 6349 (1967). Here, the contractually re-

Board to dismiss Healy's complaint, quired Construction Program approved
asserting that Healy's remedy, if by the Government constitutes an agreed
any, was for breach of contract. on method of contract performance, at
The Board denied the Government's least with respect to the scale of appel-

lant's operations, and the Government's
motion (S.A. Heady CompanY, failure to reserve or request funds sufli-
IBCA-944-12-71 81 I.D. 354 (1974) cient to enable appellant to perform at
7-2 BCA par. 10,708, pointing out the agreed-on scale necessarily constitutes
that it is the nature of the claim a change in the contract within the prin-

ciples established by the foregoing cases.
under the changes clause and not [Italics in original.]

the character of the Government's [1] The doctrine of constructive
defense that determines the Board's change based on Goverment action
jurisdction. On the incomplete

disrupting agreed-on work sched-
record then before the Board, ules is indeed well established, as
it could not be determined whether appellant asserts. The application
a change had resulted from the
Government's actions or whether of such doctrine to the facts in this
Healy's costs were increased. The case, however, is not readily-appar-
Board ordered a hearing to develop ent. The first part of iealy's allega-
the record more fully. tion, that the Government failed to

The Government, in its pfl reserve funds sufficient to enable
hearing brief, renewed its motion to Henly to perform at the agreed-on
dismiss the complaint without ad- scale, finds no support in the record.
vancing any new arguments. The Tothe contrary, as indicated above,
Board again denies the motion and the record shows that the reserva-
will consider the claim on its merits. tion of funds was, at all times prior

to and during the shutdown, in ex-
Appellant's Exhibit A. cess of the scheduled earnings in
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Healy's approved construction
program.2

On the record, the Board is com-
pelled to find that there was no fail-
ure on the part of the Government
to provide funds sufficient to permit
Healy to perform in accordance
with its approved construction
program.

Although the eventual fund res-
ervation for fiscal year 1972
amounted to $5,800,000 and was sub-
tantially greater than the $4,887,000
of earnings called for in Healy's ap-
proved construction program, the
information furnished to Healy at
the beginning of the fiscal year did
not provide Healy with any basis
for expecting that its scheduled con-
struction would be adequately
funded. Since the second part of
Healy's allegation is that the Gov-
ernment's failure to request suffi-
cient funds disrupted the agreed-on
schedule and constituted a construc-
tive change, the events which took
place will be examined in the light
of the information available to
Healy at the time, in order to deter-
mine whether such change actually
occurred.

Healy's first knowledge of a prob-
lem with funding came in the fund
reservation letter of July 9, 1971,
which stated that only $1,800,000
had been included in the budget re-
quest for fiscal year 1972. In addi-
tion to protesting to the COAR that
additional funds would be needed,
Healy held a conference and ex-
changed correspondence with the

20 Government's Exhibits No. 26 and No. 27.

Commissioner of Reclamation re-
garding the possibility of obtaining
additional funds for the contract.
The Commissioner expressed the
view that prospects for additional
funds from a supplemental appro-
priation were very slight and pre-
dicted (erroneously, as it turned
out) that even if a supplemental ap-
propriation were passed, funds from
it would not become available until
late in the spring of 1972, which
would be of little benefit in avoid-
ing a shutdown.'1

Upon learning of the funding
problem, a management team of the
Healy company, consisting of the
president, two vice presidents and
a third vice president who was also
the chief engineer, considered the
possible courses of action available
to the company (Tr. 1, 130-140).
Healy's then president, now chair-
man of the board of directors, testi-
fied that the first course of action
considered was for Healy to finance
the job itself and go, forward with
the construction. This course of ac-
tion involved so much money that
Healy was not able to assume the
financial burden and this possibility
was rejected.

The second course of action con-
sidered was to slow down the tun-
neling machine from the 24-hour-
per-day, three-shift operation
which Healy had undertaken to one
or two shifts per day and take the
reservation of $1,800,000 over 12
months with an income of $150,000
per month. The management team

2l Exhibit No. S.
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decided that such a low monthly
income would result in a loss and it
rejected this second possibility.22

The third possibility, the one
chosen, was to proceed as far as
possible and then stop when the
funds were exhausted. No other
course of action was considered
reasonable by the management (Tr.
1, 137).

The decision to go as far as pos-
sible and then stop was not a deci-
sion on the part of Healy to do any-
thing different. Since Healy de-
cided not to reduce its around-the-
clock operation of three shifts per
day to one or two shifts per day, the

manner in which Healy proceeded
after learning of the funding situa-
tion was exactly the same as it was
before.

The pace of construction followed
by Healy in the months prior to the
shutdown of the tunneling opera-
tion on Sept. 22j 1971, is shown by
the following chart derived from
Healy's approved construction pro-
gram (Appeal File Exhibit No. 3)

and from Government Exhibit No.
26. The funds available and the
scheduled and actual earnings are

shown in thousands of dollars andl

are end of month figures:

1971 Fiscal year 1972

Apr. May June July Aug. Sept.

.Funds available - $500 $500 $500 $2, 300 $2, 300 $2, 650

Monthly earnings:
Scheduled - _ 0 99 17 197 318 611
Actual- _ 128 14 203 613 708 796

Accumulated earnings:
Scheduled -0 99 116 313 631 1, 242

Actual- - 128 142 345 958 1, 633 2, 362

The chart of Healy's progress.
shows a continuing acceleration of
the pace of construction after Healy
learned that the initial budget re-
quest was inadequate to fund the
approved construction program.
Given the knowledge available to
Healy at the beginning of the fiscal
year, that the initial budget request
was inadequate and that a supple-
-mental appropriation was unlikely,
Healy's continuing acceleration
could only be calculated to advance
the date of the predictable exhaus-
tion of funds and to lengthen the

22 Tr. 1, 137-138.

resulting shutdown. It is for the
costs of the shutdown beginning on
Sept. 22, 1971, that Healy now seeks
an equitable adjustment, despite the
fact that the total fund reservation
of $2,300,000 available on that date
was sufficient to pay for the ched-
uled earnings in Healy's approved
construction program until the
fourth week in Dec. 1971.23

Healy's theory of entitlement to
an equitable adjustment for a Gov-
ernment-caused change places it in

55 Government Exhibits No. 26 and No. 27.
The total reservation of funds was increased
from 2,300,000 to 2,650,000 on Sept. 24.
1971.
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the anomalous position of insisting
that the Government should be
bound by the approved construction
program in all aspects of fund res-
ervations and requests although
Healy did not follow its own ap-
proved program at any time prior
to the shutdown.

Accordingly, the Board finds that
the cause of the exhaustion of funds
on Sept. 22, 1971, was Healy's deci-
sion to begin construction a month
earlier than the date it proposed in
its construction program and to
pursue a program of continuing ac-
celeration in the face of knowledge
that the initial budget request was
inadequate. Under Healy's theory
that the approved construction
program was controlling, its entitle-
ment to an equitable adjustment
under the changes clause could be-
gin only when the Government ac-
tion caused a change in the ap-
proved construction program or
-when the funds actually reserved
proved to be inadequate to pay for
the scheduled earnings. The Board
further finds that neither of these
events occurred.

We do not construe the Govern-
ment's approval of the 9 months'
acceleration of the completion date
in Healy's construction program as
giving Healy the right to accelerate
even further with the expectation
that the Government must provide
funds for the additional accelera-
tion or suffer the consequences.
Healy cites no authority for its as-
sumed right to proceed ahead of
schedule and to require the Govern-
meiit to assist in such action. A case
involving a construction contrac-

tor's claim that the Government was
required to assist it in early comple-
tion was decided by the Supreme
Court more than 30 years ago. In
United States v. Blair, et al., 321
U.S. 730 (1944), the constriuction
contractor, Blair, notified the Gov-
ernment that it planned to complete
construction in 314 days rather than
the 420 days required 'by the con-
tract. The Government did not re-
quire accelerated performance from
another contractor on the project
and Blair was unable to finish early
as planned, but did finish within the
time required. The Court of Claims
found that Blair was nnreasonably
delayed for 31/2 months and allowed
damages for the costs of the delay.
On certiorari, the Supreme Court
stated on page 733:

We are of the opinion, however, that
nothing in the Government construction
contract used in this case imposed an ob-
ligation or duty on the Government to
aid respondent in completing his contract
prior to the stipulated completion date
and that it was error for the Court of
Claims to award damages to respondent
based upon a breach of this non-existent
obligation.

At page 734, the court held:

Respondent had the undoubted right to
finish his construction work in less time
than the stipulated 420 days, but he could
not be forced to do so under the terms of
the contract. To hold that he can exact
damages from the Government for failing
to cooperate fully in changing the con-
tract by shortening the time provisions
would be to imply a grossly unequal ob-
ligation. We cannot sanction such liabil-
ity without more explicit language in the
contract. (Citations omitted.)

The form of the Government con-
struction contract has changed in
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the intervening years since Blair,
but the principle remains the same.
The present contract contains no
language, explicit or otherwise,
which binds the Government to re-
serve or request funds for an accel-
eration beyond the approved con-
struction program. In fact, even
with respect to the contractor's ap-
proved construction program, Para-
graph 15, Construction Program,
provides that the contractor's esti-
mate of earnings .by months shall
not obligate the Government to pro-
vide funds in any manner other
than as provided in the paragraph
entitled "Funds Available for Earn-
ings." Paragraph 11, the funds
available paragraph, in turn, states
that the Government has no obliga-
tion to provide funds in addition to
those reserved in writing 24 and fur-
ther cautions the contractor that
prosecution of the wQrk at a rate
that will exhaust the funds reserved
before the end of the fiscal year will
be at his own risk.

In a recently decided case, C. H.
Leavell and Company v. United
States, Ct. Cl. No. 91-74, decided
Jan. 28, 1976, the Court of Claims
explored the relationship between
the funds available clause and the
suspension of work clause in a
Corps of Engineers contract. The
Court allowed an equitable adjust-

25 Winston Bros. Co. v. nited States, 131
Ct. Cl. 245 (1955) holds that allocation of
appropriated funds to a particular contract
must be on a rational and nondiscriminatory
basis. There is no allegation in the present
case that reservation of the appropriated
funds was in any way improper. Healy's com-
plaint is merely that the funds requested of
Congress were inadequate to sustain its ap-.
proved construction program.

ment for a suspension of work
which resulted from an exhaustion
of funds that occurred while
Leavell was proceeding in accord-
ance with a Government-approved
construction program. The basis for
the decision was the failure of the
contract to allocate all risk of a
funding shortage to the contractor.
In so holding, however, the Court
pointed out that the funds available
clause used by the Bureau of Rec-
lamation in the present case con-
stituted such an allocation of risk
to the contractor and raised a "red
flag" to every prospective bidder.
The Court further stated that the
suspension of work clause used by
the Bureau of Reclamation specif-
ically excluded from its reach any
equitable adjustment excluded
under any other provision of the
contract.2 5

Conclusion

In accordance with the rationale
of the Leavell decision, therefore,
the Board finds that Healy is not
entitled to an equitable adjustment
under the suspension of work
clause. The Board further finds,
pursuant to the Blair case, spra,
that Healy had no right under the
contract to require the Government
to furnish additional funds to sus-
tain an acceleration beyond the ap-
proved acceleration of 9 months in

24 The Court of Claims noted in its discus-
sion that the interaction between funds avail-
able and suspension of work clauses other
than in the Leavell case seems to have arisen
only before this Board in Granite Construction'
Co., IBCA-947-1-72 (Nov. 13, 1972), 72-2
BCA par. 9,762, 79 I.D. 644, and in the present
Healy case. The clauses herein are set forth in
Appendix A.
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Healy's construction program. Since
the funds reserved for earnings
were, at all times during the period
in question, in excess of the accumu-
lated earnings scheduled in Healy's
approved program, we are not
called upon to decide whether the
Government action with respect to
funding would have constituted a
change if an exhaustion of funds
had occurred while Healy was pro-
ceeding in accordance with the ap-
proved construction program.

Healy's claim for an equitable
adjustment under the changes
clause is denied.

G. HERBERT PACEWOOD,

Administrative Judge.

WATE CONCUR:

SPENCER T. NISSEN,
Administrative Judge.

W7rTLLIAm F. McGRAW,

Chief Administrative Judge.

APPENDIX A

GENERAL PROVISIONS (Standard
Form 23-A, June 1964 Edition):

a. Clause No. S.-Clause No. 3, entitled
"Changes," is deleted from Standard
Form 23-A and the following clause is
substituted therefor:

3. CHANGES
(a) The Contracting Officer may, at

any time, without notice to the sureties,
by written order designated or indicated
to be a change order, make any change in
the work within the general scope of the
contract, including but not limited to
changes:

(i) in the specifications (including
drawings and designs);

(ii) in the method or manner of per-
formance of the work;

(iii) in the Government-furnished fa-
cilities, equipment, materials, services, or
site; or

(iv) directing acceleration in the per-
formance of the work.

(b) Any other written order or an oral
order (which terms as used in this para-
graph (b) shall include dirdetion, instruc-
tion, interpretation, or determination)
from the Contracting Officer, which
causes any such change, shall be treated
as a change order under this clause, pro-
vided that the Contractor gives the Con-
tracting Officer written notice stating the
date, circumstances, and source of the or-
der and that the Contractor regards the
order as a change order.

(c) Except as herein provided, no or-
der, statement, or conduct of the Con-
tracting Officer shall be treated as a
change under this clause or entitle the
Contractor to an equitable adjustment
hereunder.

( (d) If any change under this clause
causes an increase or decrease in the Con-
tractor's cost of, or the time required for,
the performance of any part of the work
under this contract, whether or not
changed by any order, an equitable ad-
justment shall be made and the contract
modified in writing accordingly: Pro-
vided, however, That except for claims
.based on defective specifications, no
claim for any change under (b) above
shall be allowed for any costs incurred
more than 20 days before the Contractor
gives written notice as therein required:
And provided further, That-in the case
of defective specifications for which the
government is responsible, the equitable
adjustment shall include any increased
cost reasonably incurred by the Contrac-
tor in attempting to comply with such
defective specifications.

(e) If the Contractor intends to assert
a claim for an equitable adjustment un-
der this clause, he must, within 30 days
after receipt of a written change order
under (a) above or the furnishing of a
written notice under (b) above, submit
to the Contracting Officer a written state-

118]
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ment setting forth the general nature and
monetary extent of such claim, unless this

period is extended by the Government.
The statement of claim hereunder may

be included in the notice under (b) above.
(f) No claim by the Contractor for an

equitable adjustment hereunder shall be
allowed if asserted after final payment

nder this contract.

* * * * *

Clause No. 4A.-The following Clause

4A, entitled "Suspension of Work" is
hereby added to Standard Form 23-A:

4A. SUSPENSION OF WORK

(a) The Contracting Officer may order

the Contractor in writing to suspend, de-

lay, or interrupt all or any part of the

work for such period of time as he may

determine to be appropriate for the con-
venience of the Government.

(b) If the performance of all or any

part of the work is, for an unreasonable
period of time, suspended, delayed, or in-

terrupted by an act of the Contracting

Officer in the administration of this con-
tract, or by his failure to act within the

time specified in this contract (or if no
time is specified, within a reasonable

time), an adjustment shall be made for

any increase in the cost of performance
of this contract (excluding profit) neces-

sarily caused by such unreasonable sus-

pension, delay, or interruption and the
contract modified in writing accordingly.
However, no adjustment shall be made

under this clause'for any suspension, de-

lay, or interruption to the extent (1) that
performance would have been o sus-

pended, delayed, or interrupted by any
other cause, including the fault or neg-
ligence of the Contractor or (2) for which
an equitable adjfistment is provided for or

excluded under any other provision of

this contract.
(c) No claim under this clause shall

be allowed (1) for any costs incurred

more than 20 days before the Contractor
shall have notified the Contracting Offi-
cer in writing of the act or failure to act
involved (but this requirement shall not

apply as to a claim resulting from a sus-
pension order), and (2) unless the claim,

in an amount stated, is asserted in writ-

ing as soon as practicable after the ter-

mination of such suspension, delay, or
interruption, but not later than the date

of final payment under the contract.

Par. 11

11. FUNDS AVAILABLE FOR EARN-

INGS

Pursuant to Section 12 of the Reclama-
tion Project Act of 1939 (43 U.S.C., Sec.

388), funds for earnings under this con-

tract will be made available as provided

in this paragraph.
a. Under the contract to be entered into

under these specifications, the liability of

the United States is contingent on the
necessary appropriations being made

therefor by the Congress and an appro-
priate reservation of funds thereunder.

Further, the Government shall not be li-

able for damages under this contract on

account of delays in payments due to lack

of funds.
b. Funds for payment of earnings under

this contract are included in the budget

for fiscal year 1971 which is now before

the Congress and it is anticipated that

they will be included in the Appropria-

tion Act of fiscal year 1971. Prior to the

effective date of the Appropriation Act,

payment for earnings may be made from
such funds as may be available by ap-

propriations for interim periods by Con-
gress within such limitations as may be

imposed by Congress. The contractor will

be advised of funds which are thus avail-

able. After the Appropriation Act is effec-

tive, the contractor will be notified of the

sums, if any, reserved and available for

payments under this contract for the

fiscal year 171. During this period be-

tween the end of fiscal year 1970 and the

effective date of the Appropriation Act

for fiscal year 1971, the provisions of

Subparagraph e. regarding the giving of

notices by the contractor and the Govern-

ment as to exhaustion of funds shall not

apply.
c. If at any time the contracting officer

finds that the balance of reserved funds

is in excess of the estimated amount re-
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quired to meet all payments due and to
become due the contractor because of
work performed or to be performed prior
to July 1, 1971, the right is reserved to
reduce said reservation by the amount
of such excess The contractor will be
notified in writing of any such reduction.

d. If the rate of progress of the work
is such that the contracting officer finds
that the balance of reserved funds is less
than the estimated amount required to'
meet all payments due and to become due
because of work performed prior to July
1, 1971, the Government may reserve ad-
ditional funds- for payments under this
contract if there are funds available for
such purpose. The contractor will be noti-
fied in writing of such additional reserva-
tion.

e. Should it become apparent to the
contractor that existing fund reserva-
tions will be exhausted within the next
30 days, the -contractor shall at that time
give written notice thereof to the con-
tracting officer. If additional funds can
be made available, the contracting officer
may issue an additional fund reservation
as provided'for in Subparagraph d. here-
of. It is expressly understood, however,
that the Governmenthas no obligation to
provide funds in addition to those re-
served in writing. The contractor is also
cautioned that the prosecution 'of the
work at a rate that will exhaust the
funds reserved before the end of the fis-
cal year will be at his own risk. If addi-
tional funds cannot be made available,
the contracting officer will give written
notice thereof to the contractor. If at any
time funds are* being made available by
appropriations 'for interim periods prior
to the enactment of an' Appropriation
Act, the contractor will be so advised in
writing in 'which case the other notice
requirements of this subparagraph will
not apply.

If the contractor so elects, he may con-
tinue work under the conditions and re-
strictions of the specifictions after funds
have been exhausted, so long as there are
funds for inspection and supervision, con-

cerning which he will be notified in writ-
ing. No payment will be made for any
work dne after funds have been ex-
hausted unless and until sufficient addi-
tional funds have been provided by the.,
Congress. When funds again become
available, the contractor will be notified
in writing as to the amount thereof re-
served for payments under this contract.
The amount so reserved shall be subject
to decrease or increase in a manner
similar to that provided in Subpara-
graphs c. and d. hereof. However, if the
contractor so elects, the work may be
suspended when the available funds have
been exhausted. Should work be thus
suspended, additional time for comple-
tion will be allowed equal to the period
during which the work is necessarily so
suspended.

f. The procedure above described in this
paragraph shall be repeated ,als often as
necessary on account of exhaustion of
available funds 'and the necessity of
awaiting thekappfopriation of additional
-funds by Congress.

g. Should Congress fail to provide the
expected additional funds during its
regular session, the contract may, at the
option of the contractor, by written
notice, be terminated and considered to
be completed without prejudice to him or
liability to the 'Government at any time
subsequent to 30 days after'payments are
discontinued, or subsequent to 30 days
after passage of the Act which would
ordinarily carry an appropriation for con-
tinuing the work, OT after adjournment
of the Congress which failed to make the
necessary appropriations.

15. CONSTRUCTION PROGRAM

Within forty-five (45) calendar days
after date of receipt of notice of award
of contract, the contractor shall submit
to the authorized representative of the
contracting officer for approval a com-
plete and practicable construction pro-
gram. The construction program shall
show in detail his proposed program of
operations and shall provide for orderly

118] - 129
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performance of the work. Pending ap-
proval of his program the contractor shall
proceed with the work in accordance
with these specifications and his proposed
construction program.

The construction program shall be in
such form and detail as to show the
following:

a. Sequence of operations.
b. The dates for commencing and com-

pleting the work on the several control-
ling features of the project. (Including
erection of construction plant and each
item or group of like items involving
placement of concrete, if applicable.)

c. The dates of issuance of orders for
procurement of contractor-furnished ma-
terials and equipment and their de-
livery and installation dates.

*d. The dates on which contractor-pre-
pared drawings will be submitted for ap-
proval (including all shop drawings as
required in these specifications).

The construction program shall be in
suitable form and show the percentage
of work for each line item scheduled for
completion each month, and shall in-
clude the contractor's estimate of earn-
ings by months. The contractor's esti-
mate of earnings by months shall not
obligate the Government to provide funds
in any manner other than as provided in
the paragraph of these specifications en-
titled "Funds Available for Earnings."

An original or translucent reproducible
and three blackline prints of each con-
struction program and each revised pro-
gram shall be submitted. Originals or re-
producibles shall be of such quality as to
permit clear, sharp, legible prints to be
made by direet-contact methods.

The contractor shall enter on the pro-
gram the actual progress at the end of
each progress payment period or at such
other intervals as directed by the con-

tracting officer, and shall submit two such
marked prints of the program to the con-
tracting officer's authorized representa-
tive.

Timely submittal of the construction
program and timely revisions thereto
are important. The Government must
have the information contained in the
construction program for such purposes
as scheduling the preparation of addi-
tional drawings required for construc-
tion purposes, delivery of Government-
furnished materials and equipment,
scheduling services of inspectors and sur-
vey crews. Accordingly, the contractor
will be assessed as fixed, agreed and liqui-
dated damages the sum of twenty dol-
lars ($20) per day for each calendar
day's delay the contractor's original con-

struction program is late. Further,

should the contracting officer notify the

contractor in writing that a revision of
the construction program is required
then liquidated damages in the amount of
twenty dollars ($20) per day will be as-
sessed for each calendar day beyond
thirty (30) calendar days, after receipt
of such notification, that the contractor
fails to submit the required revision.

If the contractor elects to program the
work by the Critical Path Method
(CPM), or by a similar type of net-
work analysis system, he shall submit
such program in lieu of the program spec-
ified above including all information re-
quired above. The contractor shall submit
translucent reproducibles of the network
diagram and of print-out or computation
sheets for such construction program. Re-
producibles shall be of such quality as to
permit clear, sharp, legible prints to be
made by direct-contact methods. If re-
quested, the contractor shall also furnish
a printout of the computer data.
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FINAL DECISION OF THE SOLICI-
TOR IN THE MATTER OF THE
ELIGIBILITY OF MR. JAMES R.
KYPER TO REPRESENT EAST-
ERN ASSOCIATED COAL CORP.
AND AFFINITY MINING COM-
PANY BEFORE THE DEPART-
MENT OF THE INTERIOR*

Practice Before The Department:
Persons Qualified To Practice

An individual not otherwise entitled to
practice before the Department who is a
full-time employee of two affiliated cor-
porations may represent the corporations
before the Department on the basis of the
regulation (predicated upon statutory
authority), which provides that an officer
or a full-time employee of a corporation'
is qualified to practice before the De-
partment on behalf of the corporation
with respect to a particular matter.

Federal Coal Mine Health and Safety
Act of 1969: Hearings: Powers of Ad-
ministrative Law Judges

Where an individual complied with the
"self-certification" requirements of the
regulations, actions by an Administrative
Law Judge in determining that an indi-
vidual was ineligible to practice before
Department and by the Board of Mine
Operations Appeals to continue further
consideration of the appeal pending a de-
cision on the issue by the Solicitor, were
unauthorized since the denial of an in-
dividual's right to practice before the De-
partment in these circumstances consti-
tuted a disciplinary action which is
within the sole authority of the Solicitor
to adjudicate; therefore, the matter
should have been referred to the Solicitor

'Not in Chronological Order.

at the outset and the appeal should not
have been delayed without the express
approval of the Solicitor.

M-36883
February 9,1.976

OPINVIONV BY DEPUTY
SOLICITOR LIND GREY
OFFICE OF THE SOLICI-
TOR

TO: SOLICITOR.
SUBJECT: FINAL DECISION OF THE

SOLICITOR IN THE MATTER OF THE

ELIGIBILITY OF MR. JAMES R.
KYPER TO REPRESENT EASTERN

ASSOCIATED COAL CORPORATION

AND AFFINITY MINING COMPANY

BEFORE Tim DEPARTMENT OF TE

INTERIOR.

Statement of Facts;
This matter was first formally re-

ferred to the Solicitor by memoran-
dum dated Oct. 21, 1975, from the
Chief Administrative Judge, Board
of Mine Operations Appeals, and a
Memorandum Opinion Order issued
the same date by the Board (IBMA
76-43), for determination by the
Solicitor pursuant to 43 CFR,
Part I of the eligibility of Mr.
James R. Kyper to practice before
the Department of the Interior.

The files forwarded to the Solici-
tor by the Chief Administrative
Judge indicate that three Applica-
tions for Review under section 105
(a) of the Federal Coal Mine
Health and Safety Act of 1969 were
received by the Department from
Eastern Associated Coal Corpora-

83 I.D. No.4



132 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [83 L.D

tion and docketed by the Chief Ad-
ministrative Law Judge on May 13,
1975.1 The three Applications for
Review were executed by "James R.
Kyper, Legal Assistant, Eastern
Associated Coal Corporation, 1728
Koppers Building, Pittsburgh,
Pennsylvania 15219." The Office of
the Solicitor (Division of Mine
Health and Safety), the attorney
for the United Mine Workers of
America, and Mr. Kyper were duly
notified of recipt and docketing.

The three referenced Eastern
cases, and one additional related
case involving Affinity Mining
Company,2 were assigned to Ad-
ministrative Law Judge Franklin
R. Michaels. Thereafter, on June 6,
1975, Mr. Michaels issued a "Notice
of Hearing and Order for Prehear-
ing Discovery." As a footnote to the
June 6 Order, Mr. Michaels noted
that each of the four Applications
for Review had been signed by Mr.
IKyper and directed that unless a
"full showing" was made that Mr.
Kyper was qualified to represent
two separate companies before the
Department under the provisions of
43 CFR Part I, Mr. Kyper would
"* * * be barred from participa-
tion in those proceedings." On
June 27, 1975, Mr. Michaels issued
an "Order to Show Cause" in the
four referenced cases to the two ap-
plicants directing them to "Show
* * * why James R. Kyper should
not be declared ineligible to appear
on their behalf in these proceed-

Docket Nos. HOPE 75-790, 75-791,. and
75-792.

2 Doeket No. ROPE 75-789.

ings." The June 27 Order made ref-
erence to a letter transmitted to ir..
Michaels on June 13, 1975, by Ir.
Thomas E. Boettger, General Coun-
sel for Eastern Associated Coal
Corporation, apparently discussing
Mr. Kyper's employment status.
Mr. Michaels deemed Mr. Boettger's
letter of June 13 an inadequate re-
sponse to his June 6 Order. A copy
of the June 13 letter was not in-
cluded in the files forwarded to the
Solicitor; however, in view of facts
later elicited, that omission is con-
sidered irrelevant to disposition of
the issue before us.

A hearing on the "Order to Szoa
Cause" was conducted by Mr-
Michaels on Aug. 1, 1975. Present
were Mr. Boettger, and a repre-
sentative of the Office of the Solici-
tor (Division of Mine Health and
Safety) on behalf of the Mining
Enforcement and Safety Adminis-
tration. A transcript was made of
that hearings Portions of that
transcript are relevant to resolution
of the single question presented, i.e.,
the eligibility of Mr. Kyper to rep-
resent both Eastern and Affinity be-
fore the Department. Pertinent
statements and information set
forth therein which we accept as ac-
curate in the absence of controvert-
ing allegations or evidence are set
forth below.

Thomas Boettger is, the General
Counsel of the Eastern Association
Coal Corporation, as well as the Af-
finity Mining Company, and Sterl-

References herein to a transcript (TR)
are to the transcript of the August 1, 1975
hearing.
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ing Smokeless Coal Company; the the Office of Hearings and Appeals
latter two of which are wholly of this Department (TRA-1).
owned subsidiaries of the former In addition to the substantive
(TR-22). The three companies are matters set forth hereinabove, Mr.
all "coal mining companies" (TR- Boettger made a continuing dhjec- 
40), incorporated under the laws of tion to the entire proceedings which
West Virginia, and separate cor- will be discussed in more detail
porate entities. Apparently the sole below. The gist of Mr. Boettger's
purpose for the creation of sepa- continuing objection was that Mr.
rate corporations in this instance is Michaels was without authority
to facilitate financing of their re- under 43 CFR, Part I to raise the
spective operations, and is not an issue of Mr. Kyper's eligibility to
uncommon arrangement in the coal practice before the Department
mining industry. 4 Neither Affinity (TR-) in that only the Solicitor
nor Sterling actually have em- has the authority to raise and re-
ployees (TR-26) and all of the solve that issue. Mr. Michaels over-
officers of Eastern are officers of Af- ruled Mr. Boettger's objection
finity and Sterling (TR-23). The (TR-3, 4).
three companies are the alter ego of Decision:
each-other (TR-23), and under the V ....It is the decision of the Solicitor
laws of West Virginia, Eastern that in the circumstances presented,
would not be able to set itself Mir. Kyper is eligible under the pro-
legally apart from Affinity or visions of 43 CFR 1.3(b) (3) (iii)
Sterling (TR-27). Further facts to represent formally and' infor-
elicited indicate that Mr. Kyper mally Eastern Associated Coal Cor-
works in excess of eight hours a poration and Affinity Mining Com-
day, 40 hours a week, for 12 months pany before the Department of the
a year (TR-) for Eastern and its Interior.
two wholly owned subsidiaries The pertinent regulations 5 are
(TR-40). As such, Ir. Kyper has predicated upon and implement
authority flowing from Mr. Boett- sec. 5 of the Act of July 4, 1884, 23
ger to appear on behalf of Eastern Stat. 101, 43 U.S.C. § 1464 (1970),
and its two wholly owned subsid- which Act grants to the Secretary
iaries (TR-i) in mine health and of the Interior the authority to pre-
safety matters before all levels of scribe regulations governing the

recognition and the exclusion of
4 Information informally provided by Mr. "* * *

Boettger to Moody R. Tidwell, Associate So- attorneys, agents, or other
licitor, General Law, during preparation of
this decision. 543 CiR, Part I.
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persons * * *" representing claim-
ants before the Department. The
law states that in order to be recog-
nized such representatives must
show, among other things, that they

* * possess the necessary qualifi-
cations to enable them to render
such claimants valuable services,
and otherwise competent to advise
and assist such claimants * * *."
The Secretary may exclude recog-
nition only after a hearing and
upon a finding that said attorney,
agent, or other person is shown to
be incompetent or disreputable, re-
fuses to comply with said rules and
regulations, or intends to defraud,
mislead, etc., the person whom he
purports to represent.

The Secretary has determined
that, in general, any person falling
within several extremely broad
classifications may appear before
the Department unless prevented
from doing so by the provisions of
18 U.S.C. §§ 203, 205, or 207 (1970),
or unless excluded by disciplinary
action under 43 CFR 1.6.6

Subparagraph 1.3(b) (3) (iii) of
the regulations, indicates that any
individual who is not otherwise

aThe provisions of sec. 1.3(a) "Who May
Practice" state:

"(a) Only those individuals who are eligi-
ble under the provisions of this section may
practice before the Department, * * *.

"(b) Unless disquaified under the pro-
visions of sec. 1.4 or by disciplinary action
taken pursuant to sec. 1.6:

8 * * * . *

"(3) An individual who is not otherwise
entitled to practice before the Department
may practice in connection with a particular
matter on his own behalf or on behalf of
* * * (iii) a corporation, business trusts,
or an association, if such individual is an
officer or full-time employee * o

authorized to practice before the
Department may practice in con-
nection with a particular matter on
behalf of a corporation or business
if such individual is an officer or
full-time employee of the corpora-
tion. It is this provision of the regu-
lation which we are of the opinion
allows Mr. Kyper to practice before
the Department.

The generally understood concept
of "employee" is one who performs
services for another and the latter
has the right to control and direct
the former with respect to the de-
tails of performance and the re-
sults to be accomplished. Blacks
Law Dictionary (4th Ed. 1957),
"employee;" citing Young v. Demos,
28 S.E. 2d 891, 893 (1944). The tra-
ditional understanding of employ-
ment presupposes a "loyalty" by the
employee to an employer and a
strong belief that an individual
cannot work full-time for more than
one employer, because his respon-
sibility, or "loyalty," to two or more
diverse employers would become en-
tangled, thereby rendering the in-
dividual incapable of performing
fully or adequately for either em-
ployer. The theory is, of course, ren-
dered inapplicable where the em-
ployers' interests are mutual or
where the employee would not other-
wise be forced to decide between two
divergent "loyalties." This is espe-
cially true where the duties include
representation of two affiliated cor-
porate employers who have a com-
monality of interest, and one of the
corporate employers having no em-
ployees of its own uses, exclusively,
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the services of employees of the
other. In addition, the concept of
"joint employer" has been recog-
nized by the courts in deciding is-
sues relating to enforcement of spe-
cific labor statutes. For example, the
court held in NLRB v. eweli
Smokel>ess Coal Corporadion, 435
F.2d 1270 (4th Cir. 1970), that un-
der the National Labor Relations
Act, defendant possessed and exer-
cised sufficient indicia of control
over the employees of one of its op-
erating contractors as to be treated
as a "joint employer" of the employ-
ees of the latter. While the concept
of joint employer is limited and not
necessarily controlling in this in-
stance, we nevertheless take the po-
sition that the concept is valid and
proper for consideration.

The Secretary's regulations gov-
erning practice before the Depart-
ment must be liberally construed
and not applied in such a manner as
to unreasonably deny any claimant
the right to be represented by the
individual of his choosing in the ab-
sence of a clear showing of a viola-
tion of the criteria identified in 43
U.S.C. § 1464 (1970).

Accordingly, for the purpose of
resolving the issue of whether Mr.
Kyper may properly appear on be-
half of both Eastern and Affinity as
a "full-time employee" it is my
opinion that in the identified cir-
cumstances, Mr. Kyper is a full-
time employee of both Eastern and

Affinity and under 43 CFR, Part 1,
may represent both corporations be-
fore the Department in his assigned
areas of responsibility.

We are not dissuaded from this
opinion by the fact that Mr. Kyper
represents both corporations in a
relatively large number of "partic-
ular matters." The law obviously
contemplates that "agents" and
"other persons" may appear in a
representative capacity before the
Department. It is not the intent of
the regulations to limit that statu-
tory right solely to persons other
than attorneys who were "formally
admitted prior to Dec. 31, 1963." 7
Yet a restrictive reading of the reg-
ulations, such as proposed by Mr.
Michaels would lead to that very
conclusion. To this we cannot ad-
here, and it is our decision, at least
as to corporate representation, that
the phrase "particular matter" is
not self-limiting. As to Mr. Kyper,
the "particular matters" within his
area of responsibility are limited to
representation of Eastern and Af-
finity in mine health and safety
matters before the Office of Hear-
ings and Appeals. Mr. Kyper does
not purport to represent those cor-
porations in all matters before the
Department, as Mr. Boettger might,
or in. other particular matters. The
Department should not and cannot
limit Mr. Kyper's right to practice
before the Office of Hearings and

743 CFR 1.3(b) (1).
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Appeals to one, or a very few, mine
health and safety matters, at least
in response to any of the arguments
or positions expressed or apparent
in the instant case.

In passing upon this matter, it
has come to our attention that pro-
cedures utilized in the first instance
by Mr. Michaels to challenge Mr.
Kyper's eligibility to practice be-
fore the Department were improper.
As indicated above, Mr. Michaels
issued a "Show Cause" notice to the
referenced corporations requiring
the corporations to show why Mr.
Michaels should permit them to be
represented by Mr. Kyper. There-
after, a hearing was held, Mr.
Michaels decided that Mr. Kyper
was ineligible to practice before the
Department, and the matter was ap-
pealed to the Board of Mine Oper-
ations Appeals.

As discussed above, it is clear that
attorneys, agents, and other persons
may practice before the Depart-
ment in a representational capacity.
Subparagraph 1.3 (b) of the regula-
tions states that unless disqualified
by violation of law or by disciplin-
ary action pursuant to section 1.6
thereof, persons so qualified there-
under shall be permitted to practice
before the Department. Further,
only the Solicitor may initiate pro-
ceedings leading to disciplinary ac-
tion. Since the only result of any
successful challenge to the right of
an individual to practice before the
Department is to deny to that per-
son the right so to practice, only the

843 CFR 1.6(b).

Solicitor may formally challenge
the right. The practice of requiring
Eastern and Affinity to "Show
Cause" why they cannot be repre-
sented by Mr. Kyper circumvents
the authority of the Solicitor since
Mr. Michaels' decision, while ad-
dressed to Eastern and Affinity, was
in reality the denial of Mr. Kyper's
right to practice before the Depart-
ment under 43 OFR 1.3 (b) (3) (iii),
and as such was a disciplinary ac-
tion as perceived in sec. 1.6 thereof.

The only course of action avail-
able to any officer or employee of
the Department to challenge the
right and aithority of any "at-
torney, agent, or other person" to
appear formally or informally be-
fore them is to address the issue to
the Solicitor at the outset. In view
of the "self-certification" provision
of the regulation,9 the only proper
c o u r s e of action open to Mr.
Michaels to challenge Mr. Kyper's
right to appear before him on be-
half of Eastern and Affinity, not-
withstanding cases to the contrary
cited by Mr. Michaels, was to refer
the matter to the Solicitor. Neither
Mr. Michaels nor the Board of Mine
Operations Appeals in continuing
the referenced appeal of Eastern
and Affinity pending this decision,
acted within colorable authority of
raw.

Henceforth, challenges to the au-
thority of an individual to practice
before the Department under the
provisions of 43 CFR, Part I, when
the requirements of sec. 1.5 thereof

43 CFR 1.5
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have been met, must be made con-
currently with other ongoing ac-
tions, and those actions may not be
stayed or otherwise delayed by rea-
son of a challenge of authority un-
der this part in the absence of ex-
press approval of the Solicitor.

This constitutes a final decision
of the Solicitor and may not be ap-
pealed further within the Depart-
ment of the Iterior. It should be
noted that other questions and is-
sues of law and fact were raised by
Mr. Michaels in his handling of the
matter which have been considered,
but, because they were not disposi-
jtive in any way of the principal is-
sue, are accordingly not addressed
herein. The files forwarded to the
Solicitor in this matter are returned
herewith to the Chief Administra-
tihe Judge, Board of Mine Opera-
tions Appeals, for necessary action.

DAVID E. LNDGREo,
Deputy Solicito'.

APPEAL OF AIRCO, INC.

IBCA-1074-8-75

Decided April 6, 1976

Contract No. 14-09-0060-3002, u-
reau of Mines.

Motion to Strike Denied.

1. Contracts: Disputes and Remedies:
Termination for Default: Generally-
Rules of Practice: Appeals: Dismis-
sal-Rules of Practice: Appeals:
Failure to Appeal-Rules of Practice:
Appeals: Motions

Where a construction contractor failed
to appeal from a notice of termination
for default which included findings that
the contractor's delay in performing the
work was not due to excusable causes,
but did file a timely appeal from a dam-
age assessment for, inter alia, the in-
creased cost of completing the work, the
Board denied the Government's motion to
strike paragraphs of the complaint al-
leging that the contractor's delay was
due to excusable causes and that the
termination for default was improper
since under the so-called Fulford doc-
trine, which has been held equally appli-
cable to construction contracts, an appeal
from a damage or excess cost assessment
following a termination for default al-
lows the contractor to contest the pro-
priety .of the termination.

2. Contracts: Disputes and Remedies:
Termination for Default: Generally-
Contracts: Performance or Default:
Release and Settlement-Rules of
Practice: Appeals: Dismissal-Rules
of Practice: Appeals: Motions

Where certain paragraphs of a complaint
filed by a construction contractor in an
appeal from a damage assessment fol-
lowing a termination for default raised
issues as to the propriety of the termina-
tion, the Board denied a Government
motion to strike those paragraphs based
on contentions that the contractor had
agreed that delay in completion of the
work was not excusable land that the
contractor's agreement to a revised date
for completion of the work precluded it
from raising issues as to the excusability
'of delays occurring prior to the agree-
ment, since it is well settled that accord
and satisfaction is an affirmative defense
which must be pleaded and proved and
that allegations of accord and satisfac-
tion raise factual issues as to the intent
of the parties at the time of the alleged
accord.

1371 137
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APPEARANCES: Messrs. W. Stanfield
Johnson, Joseph M. Oliver, Jr., Attor-
neys at Law, Jones, Day, Reavis &
Pogue, Washington, D.C., for the ap-
pellant; Mr. Thomas A. Garrity, Jr.,
Department Counsel, Amarillo, Texas,
for the Government.

OPINION BY ADHINTISTRA-
TIVE JUDGE NISSEN

INTERIOR BOARD OF
CONTRACT APPEALS

By motion appended to the Gov-
ernment's answer, dated Dec. 18,
.1975, Department counsel seeks an
order striking from the complaint
filed by appellant, paragraphs 6, 7,
8, 17 through 64, 73, 75, 79, 80, 81
(a), 81 (b) and 82 (a) upon the
ground that the allegations in these
paragraphs constitute an attempt
to appeal from the contracting of-
ficer's decision, dated Apr. 12, 1972,
which terminated the contract for
default. The motion recites that the
timeliness of an appeal is solely a
question of law and asserts that this
Board lacks jurisdiction of such
disputes. Appellant vigorously
contests this position alleging that
disposition of the motion is con-
trolled by the so-called "Fulford"
doctrine.

The contract, awarded on Oct. 18,
1968,2 as a result of two-step formal

'The award was to Airco/BOC Cryogenic
Plants Corporation. The contractor has un-
dergone a number of name changes and will
be referred to herein as appellant.

2 Although a letter, notification of award,
forwarding the contractor's copy of the con-
tract, is dated Oct. 18, 1968, the contract
bears the date "9/18/68."

advertising, required appellant to
completely design, fabricate, fur-
nish, install, and performance test
(1) a conservation helium enrich-
ing unit, identified as Item 1A, (2)
a helium purification unit, identified
as Item 1B, and (3) a crude helium
separation unit identified as Item
II. Work. was to be completed with-
in 570 calendar days after receipt of
notice to proceed. Notice to proceed
was issued and receipt thereof ac-
knowledged by the appellant on
Nov. 4, 1968, thereby establishing
May 28, 1970, as the date for com-
pletion of the work. The contract
includes Standard Form 23-A
(June 1964 Edition) with amend-
ments to reflect the November 1967,
revisions to Changes and Differing
Site Conditions clauses and to in-
clude Clause 35, Suspension of
Work. The contract provides for
liquidated damages at the rate of
$200 for each calendar day of delay
in completion of the work.

The folldwing findings are based
upon the present record and are, of
course, subject to modification based
upon the record after all the evi-
dence has been received.

The record reflects that appellant
experienced a number of difficulties
in contract performance. However,
it suffices to say for present pur-
poses that the completion date was
not met, that the contract was ter-
mninated for default under Clause 5
of the General Provisions by a no-
tice, dated May 14, 1971, receipt of
which was acknowledged by appel-
lant on May 20, 1971, that the con-
tract was reinstated on June 15,
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1971,3 that a revised completion date
of Apr. 11, 1972, was agreed upon
by the parties on Aug. 2, 1971, that
this date was also not met and that
the contract was again terminated
for default under date of Apr. 12,
1972. Like the prior, rescinded ter-
mination,4 the termination notice
included an express finding that the
default was not due to excusable
causes. Appellant did not appeal the
termination.

By telegram, dated'Sept. 21,1971,
appellant was informed that the
purification unit (Item B) as
constructed did not conform to
specifications and was rejected.
Appellant was directed to remove
*and replace the unit pursuant to
Article 10(b) of the General Pro-
visions. Appellant did not comply

-with this directive.
A cost-type contract for the com-

pletion of the work was awarded to
the MA. W. ellog Company on
July 21, 1972. Kellog was ap-
parently unable to offer firm assur-
ances that correcting deficiencies in

a The contracting officer's letter of June 15,
1971, is as follows:

"Based upon the submissions and oral
commitments to complete the work under
Contract 14-09-0060-3002, I hereby rescind
my notice dated May 14, 1971, which termi-
nated Airco/BOC's right to proceed with the
work. Airco/BOC shall proceed with comple-
tion of the work in accordance with the
contract."

4The termination notice of May 14, 1971,
included the following:

"Airco/BOC has failed to perform in ac-
cordance with the terms of the contract. The
failure did not result from unforeseeable
causes beyond the control and without the
fault or negligence of Airco/BOC and its
suppliers. The Contracting Officer has de-
termined that the failure to perform is not
excusable."

the purification unit (Item B)
would result in performance in ac-
cordance with contract require-
ments and in view of the substantial
cost recommended that work to cor-
rect the deficiencies not be under-
taken. This recommendation was
accepted by the Bureau. Since it
was estimated that a new purifica-
tion unit would cost approximately
$1 million and that installation of
the unit and modification of exist-
ing facilities to, accommodate it
would also cost $1 million, replace-
ment of the purification unit has not
been accomplished. By letter, dated
Mar. 12, 1975, appellant was in-
formed that the contract price was
reduced, pursuant to the guarantee
clause, by the amount ($842,950)
allocated to Item 1B in a cost break-
down submitted by appellant sub-
sequent to the award.

Contract work, to the extent ac-
complished, was completed on Aug.
8, 1974. Payments to M. W. Kellog,
subcontractors and other third par-
ties total $967,799.75. Increased
costs, apparently inspection and
other unidentified operating costs
incurred by the Bureau,' have been
computed at $124,067.02. Liquidat-
ed damages computed from May 29,
1970, to and including Aug. 8, 1974
(1,533 days) at $200 per day total
$306,600. The contracting officer's
final decision, dated July 14, 1975,
from which this appeal was taken
determined that appellant was li-
able to the Government in the
amount of $1,916,148.77.

Paragraphs 6 through 8 of the
complaint at which the motion to

137]
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strike is directed allege in substance
that after appellant submitted its
initial technical proposal to the Bu-
reau, several meetings were held at
which Bureau representatives sug-
gested changes in appellant's pro-
posed design and in its technical
proposal, that appellant modified its
proposal as suggested by the Bureau
and was subsequently notified by the
Bureau that its technical proposal,
modified as suggested, was accept-
able.

The next paragraphs (17 through
64) involved in the motion to strike
are concerned principally with al-
leged excusable causes of delay e.g.,
various listed national strikes, un-
usually severe weather, and numer-
ous failures of the Bureau to coin-
ply with contractual commitments
and express and implied obligations
concerning, inter alia, the furnish-
ing of feed gas, inspection, testing
and cooperation with appellant in
performing the work. Paragraphs
32 through 36 of the complaint are
concerned with the initial termina-
tion, reinstatement of the contract
and the parties agreement on a re-
vised completion date of Apr. 11,
1972. In Paragraph 62, it is alleged
that Item lB was impossible to fab-
ricate and install within the specifi-
cations and other constraints of the
work.

Paragraph 73 alleges that appel-
lant is not liable for damages and
costs after Apr. 12, 1972, because the
termination was erroneous, Para-
graph 75 alleges that appellant is
not liable for liquidated damages
because any failure of appellant to

perform in accordance with the con-
tract schedule was excusable. Para-
graph 79 alleges the invalidity of
the termination as a matter of law.
Paragraph 80 alleges that the bur-
den of proving the default is on the
Bureau and Paragraphs 81(a) and
81 (b) repeat the allegations of
Paragraphs 73 and 75 and 79 con-
cerning the invalidity of the termi-
nation and the excusability of ap-
pellant's failure to perform. Para-
graph 82(a) repeats the allegation
that the Bureau has the burden
of proving that the default was
proper.

Decision

The motion to strike as well as
Department counsel's initial brief in
support thereof leave little doubt
that the motion, as initially filed,
was based upon the asserted finality
of the termination of Apr. 12, 1972,
including all facts required to sup-
port it, resulting from appellant's
failure to appeal the termination.
In this posture of the case, it is not
surprising that resistance to the mo-
tion has centered upon the applica-
bility of the so-called "Fulford'7

doctrine.
This Board does not appear to

have had occasion to consider the
application of the Fulford doctrine,
which stems from the ASBCA de-
cision in Fulford Manufacturing
Company, ASBCA No. 2144 (May
20, 1955), 6 CC]? par. 61,815. The
doctrine as generally stated per-
mits the contractor to raise issues
as to the propriety of the termina-
tion for default in an appeal from
an assessment of excess costs even



APPEAL OF AIRCO, INC. 141
April 6, 1976

though no appeal was taken from
the. termination and even though
the termination may have included
findings that the contractor's de-
fault was not due to excusable
causes.5 Although an early ASBCA
decisione indicated that issues con-
cerning whether offered supplies
complied with contract require-
ments were not within the scope of
the rule, it is now clear that this
decision does not represent the law.7

The Fulford doctrine having been
applied in numerous cases and hav-
ing been generally accepted as
proper (note 7, supra), this Board
would hardly be free to disregard
the rule in an appropriate case even
if it disagreed with the decision.

6 In Fulford the notice of termination is-
sued by the contracting officer included, inter
alia, findings that the contractor's delay of
2 months in placing an order for materials
and difficulty in making tools and keeping
them in proper working condition were solely
within the contractor's control and the fol-
lowing determination "That your delay in
failure [sic] to make deliveries has been due
to causes within your control and due to
your fault or negligence."

6 Virginia Dare Etract Coonpanp, Inc.,
ASBCA No. 4916 (Apr. 24, 1959), 59-1 BCA
par. 2188. Department counsel cites Virginia
Dare as support for the statement that "Even
the ASBCA agrees that the 'ulford' doctrine,
which it created, does not apply to 'excusable
delay' issues." We observe that excusable
delay issues are precisely what the Fulforil
doctrine is all about.

7 See Universal Lumber Comipany, ABCA
Nos. 9412 and 9718 (Feb. 28, 1966), 66-1 BCA
par. 5421 and cases cited, footnote 4. Indeed,
it appears that an attempt to draw just such
a distinction, i.e., between excusable delay
issues and issues as to the conformance of
offered supplies to contract requirements, pre-
cipitated the Comptroller General's ruling (44
Comp. Gen. 200 (1964)) that the Fulford
doctrine, having gained general acceptance
through the passage of time, should be the
interpretation of the Default clause adopted
by all Boards, where the clause was in sub-
stance the same.

The question here is whether the
rule is equally applicable to con-
struction contracts.
- [1] While counsel for appellant

has cited one decision so holding,
we note that the Board in Fulford
was at some pains to point out that
in the contract before it the Govern-
ment's right to terminate was not
conditioned upon a determination
that the default was not due to ex-
cusable causes, that there was no ex-
press provision for extending the
contract delivery date to com-
pensate for delay due to excusable
causes and that there was no express
time in which the excusability
determination need be made. This,
of course, is not the contract before
us, since Clause 5 of the General
Provisions applicable to construc-
tion contracts provides that the con-
tract will not be terminated or the
contractor charged with resulting
damage if the delay was due to ex-
cusable causes, provided the con-
tractor within 10 days from the
beginning of delay notifies the con-
tracting officer in writing of the
causes of delay. The clause ex-
pressly empowers the contracting
officer to extend the completion date
when in his judgment the findings
of fact justify such an extension and
provides that the findings of fact
are final and conclusive subject only
to the, contractor's right of appeal
provided by the Disputes clause. It

Jack W. West Coatracting Co., Ic.,
GSBCA No. 337 (April 22, 1974), 74-1 BCA
par. 10,599. In a footnote the Board stated
it saw no sound reason for excluding con-
struction contracts from application of the
rule.
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therefore becomes necessary for us
to determine whether the cited dif-
ferences are crucial to the basic
rationale of Fuford so that the rule
is inapplicable to construction con-
tracts. For the reasons hereinafter
appearing, we conclude that the
noted differences between the
language of supply and construction
contracts do not mandate a differ-
ent result,9 and that the Fullord
rule may be held applicable to con-
struction contracts.

At the outset, we observe that if
the contracting officer made a find-
ings and determination of excusable
delay and extended the completion
date in accordance therewith, or
conversely, denied a requested ex-
tension biased on alleged excusable
delay, such an unappealed findings
(containing the proper notice of the
contractor's right of appeal) would
not be subject to question in a later
appeal from a damage assessment
for the increased cost of completing
the work. This rule is, of course,
equally applicable to supply con-
tracts. With respect to the 10-day
notice of delay requirement of
Clause , it has long been held that
the contractor's failure to give the
specified notice will not preclude
consideration of the merits of delay

We conclude that the reason for the
ASBCA's emphasis in Fslford upon the fact
that the right to terminate was not condi-
tioned upon a finding the causes of delay were
not excusable, that there was no express time
in which an excusability determination need
be made and that there was no express pro-
vision for extending the delivery schedule to
compensate for delay determined to be ex-
cusable was to distinguish the Board's prior
holdings contrary to the result reached in
FAlford.

claims where it appears that the
contracting officer had actual
knowledge of the causes of delay.1 0

This principle, being widely applied
and generally accepted, is, in our
opinion, a circumstance properly
for consideration in determining
the meaning a reasonable contractor
might give to Clause 5 in relation to
its right to raise issues of excusable
delay in an appeal from a damage
assessment for the increased cost of
completing the work subsequent to
a termination.:"

It is, of course, true that Clause 5
and the applicable regulation 12

prohibit termination for default if
the delay is determined to be ex-
cusable. While this contemplates
that issues of excusable delays will
be considered prior to termination
which is not necessarily the case as
to supply contracts,13 this circum-
stance should not alter what is con-
sidered to be a reasonable construc-
tion of Clause 5 or Clause, 11 (sup-
ply contracts) by a contractor who
receives a notice of termination con-
taining express findings that the de-

1 Alied Contractors, Inc., IBCA-265 (May
16, 1961), 68 I.D. 145, 61-1 BCA par. 3047.
See also Lormack Corporation, IBCA-652-7-67
(Nov. 13, 1969), 69-2 BCA par. 7989.

,,It is well settled that the language of a
contract is to be given that meaning which
would be derived from the contract by a rea-
sonably intelligent person acquainted with the
contemporaneous circumstances. Hol-Gar Man-
ufacturing Corp. v. United States, 169 Ct. Cl.
384 (1965).

12 See PPR 1-18.803-5, 41 CP R 1-18.803-5
"Procedure in case of default" applicable to
construction contracts.

3 See PR 1-8.602-3, 41 CR 1-8.602-3
"Procedure in case of default" applicable to
supply contracts. See, e.g., Legion Utensils Co.,
Inc., GSBCA No. 2732 (Sept. 18, 1969), 69-2
BCA par. 7896 (on reconsideration).

[83 I.D.
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fault was not due to excusable
causes. Obviously, the clause con-
templates that the contracting
officer may err in determining that
the delays are not due to excusable
causes.

We conclude that the crux of Ful-
ford lies in the conclusion that "A
reasonable contractor reading para-
graph (e) might well construe it to
mean that regardless of what was
said in the contracting officer's de-
cision to terminate for default un-
der paragraph (a), he could at a
later time raise the issue of ex-
cusability." (Opinion at 14.) There
is no material difference between
Paragraph (e) of Clause 5 and
Paragraph (e) of the Default
clause applicable to supply con-
tracts. While there may be circum-
stances calling for a contrary con-
clusion,' we agree with the GSA
Board (note 8, supra), that in gen-
eral there is no sound reason why
the Fulford rule should be held in-
applicable to construction contracts.

Little needs to be said concerning
Department counsel's assertion that
the timeliness of an appeal is a
question of law over which this
Board has no jurisdiction, since we
consider that we have inherent au-
thority to determine our jurisdic-
tion. Even if the question of timeli-
ness of an appeal is solely one of

14 See, e.g., Ardelt-Horn Construction Coin-
pany, ASBCA No. 14550 (Jan. 22, 1973),
73-l ECA par. 9901, reversed in part; Ardelt-
Horn onstruction Co. v. United States, Ct.
Cl. No. 166-73 (June 27, 1975), 21 CCr par.
84,096, upon the ground that consideration of
the merits of delay claims constituted a waiver
of the 10-day notice of delay provision.

law, counsel's contention confuses
the finality of our decision with our
authority to make it. The ASBCA
long ago disposed of a similar con-
tention.1S:

Anticipating an adverse decision
on the FZ ford issue, counsel now
argues that although the contract-
ing officer rescinded the termination
of May 14, 1971, he did not rescind
his findings that the default was not
due to excusable causes, and that
those findings are now final. This
position is clearly untenable. As we
have found, appellant acknowl-
edged receipt of the termination
notice of May 14, 1971, on May 20,
1971, and the termination was
rescinded on June 15, 1971 well
within the 30-day appeal period.
Whether the contracting officer in-
tended to rescind the findings of
nonexcusability is immaterial, since
once the termination was rescinded
the question of whether the default
was excusable was no longer in is-
sue. We think the contracting officer
would have been surprised had ap-
pellant filed an appeal from the
findings of nonexcusability of the
default after the termination was
rescinded and that a clearer case of
inducing a contractor to sleep on his
appeal rights could hardly be imag-
ined. Accordingly, we hold that
the termination of May 14, 1971,
and all findings contained therein
were nullified when the termination

1
6Lockheed Aircraft Corporation, ASBCA

No. 9396 (Feb. 26, 1965), 65-1 BCA par.
4689. See also, Bowen-McLaugklin-York, Inc.,
ASBCA No. 13068 (Oct 20, 1969), 69-2 BA
par. 7964.
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-was rescinded within the appeal
period.

[2] Alternatively, it is alleged
that appellant agreed with the
findings in the termination notice
of May 14, 1971, that the default
was not clue to excusable causes.
Support for this contention is
found in letters dated June 1, and
June 15, 1971, referring to correc-
tions of deficient equipment at ap-
pellant's expense, and acknowledg-
ing that modifications to meet con-
tractually specified performance
would be at appellant's expense.
These letters indicate that appellant
recoonized certain deficiences in the
equipment, were its responsibility.
However, we note that the letter
agreement of Aug. 2, 1971, estab-
lishing Apr. 11, 1972, as the revised
date for completion of the work in-
cludes a reservation of all rights
and remedies provided in the con-
tract by both appellant and the
Government. This equivocal evi-
dence would hardly support a finid-
ing that appellant had agreed that
delays prior to the termination of
May 14, 1971, were inexcusable un- -

der the contract. Even if appellant
had so agreed, we know of no prin-
ciple absent accord and satisfaction
or a change of position by the Gov-
ernment and resulting prejudice,
which would preclude appellant
from changing its mind on this
issue.

'It is, of course, a well-settled
principle that agreement on a re-
vised delivery or completion date
may preclude a contractor from
contesting the excusability of

delays occurring prior to the agree-
ment. 16 However, it is equally well
settled that accord and satisfaction
is an affirmative defense which must
be pleaded and proved and that
allegations of accord and satisfac-
tion raise factual issues as to the in-
tent of the parties at the time of the
alleged accord.:" It follows that an
issue of accord and satisfaction is
not properly decided upon what is
in effect a motion to dismiss.

Conclusiion

The motion to strike is denied.
Department counsel will have 30
days from the receipt of this deci-
sion in which to file an answer to the
paragraphs of the complaint at
which the motion to strike was
directed.

SPENCER T. NISSEN,
Adminigstrative Judge.

I CONCUR:

WI-LiAMI: F. MCGRAw,
Chief Administrative Judge.

s c. A. Davis, Inc., IBCA-960-3-72 (June
12, 1973), 73-2 BCA par. 10,093; Crane
Companp, ASBCA No. 16999 (Mar. 14, 1973),
73-1 BCA par. 9961 and cases cited. Cf.
Lormaek Corporation (note 10, supra) (con-
sideration of merits of a claim for a time
extension based upon Government delay in
resolving a conflict in drawings not pre-
cluded by contractor's acceptance of a change
order concerning other matters).

'7 See, e.g., Blake Construction Co., GSBCA
No. 2283 (Dec. 29, 1967), 68-1 BCA par.
6779. See also, John A. Volpe Construction
Co., Inc., GBCA No. 2570 (Jan. 5, 1970),
70-1 BCA par. .8070, and Aero-Jet General
Corp., ASBCA No. 13372 (June 25, 1973),
73-2 BA par. 10,164. Cf. Edo Corporation,
ASBCA No. 15968 (Aug. 1, 1973), 73-2 BCA
par. 10,228 (7-day hearing held on scope of
release).



ESTATE OF ELIZABETH C. JENSEN MCMASTER
April 6, 1976

ESTATE OF ELIZABETH C; JENSEN
NcMASTER

.5 IBIA 61

Decided April 6,1976

Appeal from an order denying petition
for rehearing.

Dismissed.

1. Indian Probate: Trust Property:
Generally-415.0

Where trust patents for allotments for
lands were issued in conformity with the
~General Allotment Act and contained
usual provision that the United States
-would hold lands subject to statutory
provisions and restrictions for a period of
years, in trust for the sole use and bene-
fit of Indians, and lands were chiefly
.valuable for their timber, the restraint
upon alienation, effected by terms of trust
_patents, extended ito timber land proceeds
derived therefrom as well as to lands.

APPEARANCES: Oberquell and Ahlf,
by Argal D. Oberquell, Esq., for
,appellant.

OPINION BY ADMIINISTRA-
TI7E JUDGE SABAGH

INTERIOR BOARD OF
INDIAN APPEALS

This case is before the Board on
~appeal from an order of Adminis-
trative Judge Robert C. Snashall,
denying petition for rehearing.

The decedent, Elizabeth Jensen
jMcMaster, an allotted Quinault,
died intestate possessed of trust
property on July 1, 1974. After
-hearing held at Tacoma, Washing-
-ton, on May 21,. 1975, the Adminis-

trative Law Judge found the heirs
of the decedent, in accordance with
the laws of the State of Washing-
ton, to be:

Raymond C. McMaster-Non-
Indian-husband-1',2 (Non-
trust)

Ivan Keith Farrow, son-1/6
Bruce Dennis Farrow, son-1/6
Dennis Merle Farrow, grand-

son-1/6

The trust property belonging to
the decedent at the time of her
demise consisted of decedent's al-
lotment described as: SW 1/4 NE 1/4

Sec. 18, T. 22 N., R. 11 W., and NW
1/4 SE 1/i Sec. 7, T. 22 N. R. 12 W.,
W.M., Washington, consisting of 80
acres, and approximately $351,-
947.99 on deposit in her Individual
Indian Money Account, appar ently
the proceeds from the sale of timber
on said land allotment.

At the hearing, the decedent's
surviving spouse submitted for
consideration an agreement entitled
Community Property Agreement,
executed by the decedent and her
surviving spouse on July 24; 1973,
before a notary of Olympic, Wash-
ington. The agreement was not ap-
proved by the Secretary of the In-
terior, and there is no evidence in
the record that it was ever pre-
sented to him for his approval.

The community property agree-
ment referred to above, in substance
provides that:

1. All community property pres-
ently owned by the parties or'here-
after acquired by them shall be sub-
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ject to the terms and conditions of
this agreement.

2. At the time of the death of
either of the parties hereto, any sep-
arate property of the person pass-
ing away shall be deemed at that
time to have the status of commu-
nity property and be included as a
part of community property of the
parties subject to the terms and
conditions hereof.

3. Upon the death of either of the
parties hereto title to all commu-
nity property as herein defined shall
immediately vest in fee simple in
the survivor.

The Judge essentially found that
the community property agreement
was null and void because the agree-
ment was not approved by the Sec-
retary of the Interior since the al-
lotted lands and the proceeds de-
rived from the sale of the timber
thereon were impressed with a trust,
the trustee being the Secretary of
the Interior.

A petition for rehearing was
thereafter denied by the Judge.
Whereupon, the surviving spouse
filed a timely appeal, contending the
community property agreement was
valid. He 'further contends that by
virtue of this agreement, all moneys
in the IIM account and the allotted
land belonging to the decedent
passed to the surviving spouse im-
mediately upon her death; and that
in addition, the individual Indian
moneys that accrued from timber
sales prior to the death of his late
wife should have been paid out to
her because she .was never mentally
incompetent though she was physi-

cally disabled froan a stroke in June
1972.

We consider the crux of this case
to hinge on whether or not the de-
cedent, an Indian married to a non-
Indian, may enter into a contract
regarding the alienation of trust
property without the consent and
approval of the Secretary of the
Interior.

By virtue of the Act of Feb. 8,
1887, hereinafter referred to as the
General Allotment Act, and other
statutory enactments, certain lands
were allotted and trust patents is-
sued relating to individual Indians,
including the decedent. The patents
contained the usual restrictions
against alienation of title and in-
ability to contract,< and provided
that the United States would hold
the title in trust for the allottee for
a period of 25 years. See 25 U.S.C.
§ 348, 24 Stat. 389.

The trust period was extended by
Executive Order and the restric-
tions have never been removed. See
Executive Order No. 10191, Dec. 13,
1950, 15 FR 8889.

The General Allotment Act fur-
ther provides that the Secretary of
the Interior may in his discretion
whenever he is satisfied that an In-
dian allottee is competent and cap-
able of managing his or her affairs
issue a patent in fee simple. 25
U.S.C. § 349, sec. 6 of the Act.

An Indian, competent and cap-
able of managing his affairs, must
at least have sufficient ability,
knowledge, experience, and judg-
ment to enable him to conduct nego-
tiations for the sale of his land, and
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to care for, manage, invest or dis-
pose of its proceeds with a reason-
able degree of prudence and wis-
dom and an uneducated Indian,
inexperienced in business aff airs is
incapable of managing his affairs,
and especially incompetent to sell
his land and handle the proceeds
thereof. U.S. v. Debed, 227 F. 60
(8th Cir. 1915).

The judgment of the Secretary of
the Interior as-to removing restric-
tions upon alienation of Indian al-
lotted lands will not be disturbed by
the courts, unless clearly arbitrary.
United States v. Lane, 258 F. 520
(1919); see also, 25 U.S.C. § 331 et

seg., 4[06 (1970).
As the trustee of the Indians, the

Secretary of the Interior adminis-
ters the trust that arose by virtue of
the General Allotment Act and he
has the right to administer the trust
as he sees fit and terminate it when
he gets ready. He has the right to
discharge himself of the trust by
paying the money to the allottee or
to a legally appointed guardian,
provided there is nothing in the law
prohibiting it.

So long as the lands and their
proceeds are held or controlled by
the United States, and the terms of
the trust have not expired, they are
instrumentalities employed by the
United States in the lawful exercise
of its powers of government to pro-
tect Indians. It does establish the
rule that the proceeds of the sale are
impressed with the same trust that
existed upon the land, but only inso-

far as the United States retains the
possession or control of same.

The Act of May 27, 1902, 32 Stat.
275, sec. 8, authorizes the adult heirs
of any deceased Indian to whom al-
lotted lands have been patented to
sell inherited lands subject to the
approval of the Secretary of the
Interior and provides that when so
approved full title shall pass to the
purchaser, the same as if a final
patent without restriction on the
alienation had been issued.

It has been consistently held that
where lands were allotted under the
General Allotment Act restraining
alienation, the Act of 1902 did not
vacate the trust of such lands held
by the United States, but, on the
sale of the lands with the consent of
the Secretary of the Interior by the
heirs of the deceased allottee, the
trust becomes attached to the pro-
ceeds, which are payable to such
heirs under rules prescribed by the
Interior Department. The statute
provides that the land may be sold
with the consent of the Secretary of
the Interior. It thus permits a
change in form of the trust prop-
erty from land to money. This
change may only be effected with
the consent of the trustee repre-
sented in the person of the Secre-
tary of the Interior. No citation of
authority is needed to sustain the
general doctrine that into whatever
form trust property is converted, it
continues to be impressed with the
trust. That doctrine must be applied
to the present case in the absence of
the expressed intention.of Congress
not to end the trust but to permit a

20-305--76 2
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change of the form of the trust Order and Final Order Determin-
property. National Bank of Con- ing Heirs entered June 5 and July
merce v. Anderson, 147 F. 87 (9th 10, 1975, respectively, be, and the
Cir. 1906); United States v. Thurs- same are hereby, AFFIRMED, and
ton County, 143 F. 287 (8th Cir. the appeal herein is DISMISSED.
1906). This decision is final for the De-

Restrictions imposed on aliena- partment.
tion of Indian land are not personal
to the allottee but run with the land. MITcHELL J. SABAGH,
United States v. Reily, 290 U.S. 33, Administrative Judge.
54 S. Ct. 41 (1933). WE CONCUR:

The granting of citizenship to all
Indian allottee or his heirs does not ALEXANDER H. WILSON,

affect property in trust pursuant to Administrative Judge.
the Indian Allotient Act. Spriggs
v. United States, 297 F.2d 460 (loth Wm. PHiLIp HORTON, Member.
Cir. 1961).

[1] Where the United States APPEALS OF ARMSTRONG &
holds allotted lands, subject to ARMSTRONG, I
statutory provisions and restric-
tions in trust for sole use and bene- IBCA-1061-3-75 and
fit of Indians, and lands were IBCA-1072-7-75
chiefly valuable for their timber,
the restraint upon alienation, ef- Decided April 7,1976
fected by terms of trust patents, ex-

te d to tContract No. 1406-D-7404, Specifica-
tendedo rimber and proceeds ade- tions No. DC-6985, Bureau of Reclama-
rived therefrom as well as lands.
United States v. Eastman, 118 F.2d tion.
421 (9th Cir.), cert. denied, 314 U.S. Cross Notions for Summary Judg.
635, 62 S. Ct. 68 (1941). ment Denied; Stay of Proceedings

Wfe, find that the community Vacated; and Consolidation of Appeals
property agreement, relating to al- Orded.
lotted lands and proceeds derived

therefrom, entered into by the ap- 1. Contracts: Construction and Opera-
pellant and the decedent without tion: Changes and Extras-Contracts:
the consent and approval of the Construction and Operation: General
Secretary of the Interior is null and Rules of Construction-Rules of Prac-
void for the reasons stated, supra. tice: Appeals: Hearings-Rules of

NOW, THEREFORE, by virtue Practice: Appeals: Notions
of the authority delegated to the

Cross motions for summary judgment are
Board of Apadenied where the Board finds the stipu-

Secretary of the Interior, 43 CFR lated record furnishes an insufficient basis
4.1, it is ordered that the Interim for an informed judgment and that a
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hearing will be required for determin-
ing the merits of the entitlement question
presented for decision.

2. Rules of Practice: Generally-
Rules of Practice: Appeals: Gener-
ally-Rules of Practice: Appeals:

Motions

A stipulation as to procedure only in-
volving two appeals arising under the
same contract is disregarded where fol-
lowing the submission of simultaneous
briefs under a cross motions for sum-
nuary judgment procedure, the Board
Iinds some of the terms of the stipulation
in which it had acquiesced to be at vari-
ance with the rule in the Court of Claims
against the splitting of the cause of ac-
tion under a single and indivisible con-
tract and that adherence to the stipula-
tion could be prejudicial to the con-
tractor in certain foreseeable circum-
stances. The stay of proceedings provided
for by the stipulation with respect to one
appeal is therefore vacated and as a
corollary to such action the appellant is
directed to file its Complaint.

3. Rules of Practice: Generally-
Rules of Practice: Appeals: Gen-
erally-Rules of Practice: Appeals:
Motions

Finding that it has inherent discretion to
order consolidation of appeals in appro-
priate cases, the Board orders the consol-
idation of two appeals which the appel-
lant has asserted involve common ques-
tions of law and fact and which, in any
event, arose under the same contract,
involve the same attorneys and, presum-
ably, the same witnesses.

APPEARANCES: Mr. William B.
Moore, Attorney at Law, Ferguson &
Burdell, Seattle, Washington, for the
appellant; Mr. John P. Lange, Depart-
ment Counsel, Denver, Colorado, for
the Government.

OPINION BY CHIEF ADMIN-
ISTRATIVE JUDGE McGRAW

INTERIOR BOARD OF
CONTRACT APPEALS

Appellant's counsel has taken
vigorous exception to an Order 1

by which the appeals in IBCA-
1061-3-75 and IBCA-1072-T-7 2

were consolidated for purposes of
hearing (if one were held), briefing
and decision and in which the ap-
pellant was directed to file the Com-
plaint in IBCA-1072.

In the letter to the Board of
February 5, 1976,3 appellant's coun-
sel says that he is "somewhat puz-
zled as to what the Board ultimately

1 Order of the Board dated Jan. 13, 1976.
2 Hereinafter referred to as IBCA-1061 and

1072, respectively, except where quoting from
material in the record.

a Received by the Board on Feb. 12, 1976.
The letter concludes:

"There are no facts beyond those discussed
in the briefs of the parties that would change
a legal determination by the Board In the
disposition of either appeal. At the same,
time, we recognize that in any case there is
always room for an elaboration of existing
facts and exploration of background asoci-
ated with those facts.

"Inasmuch as there are not major amounts
of money involved in this appeal and mindful
of the Board's desire that appeals be concluded
as expeditiously and efficiently and at least
expense to the parties as is possible, both
counsel felt that the, case was ripe for a
decision on the entitlement issue on the record
as it presently stands.

"If however the Board's ruling on the sum-
mary judgment now submitted for decision
is that there must be a fuller exploration of the
surrounding facts and circumstances, the
Board's ruling could help both parties pinpoint
the initial facts and assess their significance.
This of itself would assure a more efficient
hearing and would also materially contribute
to the prospects of a settlement without neces-
sity of a hearing.

"In short, the filing of a complaint in the
second appeal will add nothing in aid of a

(Continued)

48]
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seeks to accomplish." The letter
makes a number of other statements
including the following: (i) that
long before briefs were submitted
counsel had discussed staying the
second appeal pending the result of
the first or consolidating the two;
(ii) that the position of Govern-
ment counsel was to stay the second
appeal; (iii) that the Board was
fully apprised of these develop-
ments; (iv) that the Government
designated the identical contracting
officer's decision as forming the
basis 4 for its conclusions with re-
spect to both appeals; (v) that the
language employed in the Order
"seems to suggest that it was im-
portant to overturn the parties'
freely made stipulation"; and (vi)
that the taking of this position after
briefs were submitted and the

(Continued)
determination whether certain facts are dis-
puted or undisputed.

"If the Board on the present record is un-
able or unwilling to make a determination of
the legal consequences that attach to the
facts as presently developed, we believe the
interests of efficiency and economy would be
to set the matter down for hearing in Seattle
forthwith meanwhile continuing the stay of
proceedings in IBCA-1072-7-75."

* The rationale for this statement is not
apparent from the record before us. It is clear
that the Government acting through the De-
partment counsel has never been required to
take an official position on the claims involved
in IBCA-1072 for the simple reason that nei-
ther Complaint nor Answer have been filed.

The Board has no way of knowing, of
course, what position may have been taken by
the Government in the telephone conversations
pertaining to these matters which are referred
to in correspondence between counsel that is
included in the record; nor Is it necessary for
the Board to resolve any questions as to the
positions the parties may have taken on such
occasions. This is because "[t]lephone conver-
sations do not have the formality required
for judicial admissions." Defoe Shipbuilding
Company, ASBCA No. 17095 (Mar. 11, 1974),
74-1 BCA par. 10,537 at 49,907.

Board was fully apprised -of the
stipulation 5 is a matter of concern.

Because of the importance we as-
cribe to a number of questions ap-
pellant's counsel has raised, we will
undertake to review the history of
the two appeals before addressing
ourselves to the various contentions

-in the light of rules governing prac-
'tice before the Board and before the
Court of Claims.

At the outset we note that if the
issues involved in IBCA-oi61 6 had
not been framed by the Complaint
and Answer filed in the case, they
would have been readily susceptible

5
The terms of the stipulation are contained

in several letters exchanged between counsel
and correspondence between counsel and the
Board, the substance of which is quoted in
the text, infra.

6 The Complaint requests the Board to issue
an order directing the issuance of a Change
Order under Article 3 of the contract in the
sum of $11,577.39. The contract includes the
General Provisions of Standard Form 23-A
(Oct. 1969 Edition).

With respect to the issues involved in the
appeal, appellant's counsel states:

"This case presents an important question
concerning the extent to which a successful
bidder can rely on specific information fur-
nished by the government in preparing its bid,
and also the extent to which the government
can avoid liability under the changes clause
when items furnished under.the contract vary
from those indicated by the government prior
to bid" (Appellant's Opening Brief dated Jan-
uary 6, 1976, 1).

Inder the caption "Summary of Argu-
ment," Department counsel states

"Where specifications of a contract list
estimated sizes for intake and discharge valves
and require the valve sizes to be varied to fit
pumps designed and furnished by the same
contractor, a change does not occur under the
contract when the Government requires the
contractor to furnish valves which fit the
pumps designed and furnished by the con-
tractor even though some of the valves ac-
tually furnished are slightly larger than the
estimated sizes and other valves actually fur-
nished are slightly smaller than the estimated
sizes" (Government's Opening Brief dated
Jan. 6, 1976, 1).
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to determination from the corre-
spondence between the contractor
and the project construction engi-
neer which preceded the issuance of
the findings and from the findings
itself. With respect to that appeal
it was apparent (i) that the parties
had reached an impasse at the
project construction engineer lev-
el; (ii) that the matter had been
referred to the contracting officer
who, was authorized to make final
decisions under the Disputes clause;
(iii) that the contracting officer had
done so; 8 and (iv) that the con-
tractor had been specifically ad-
vised of his right of appeal 9

All these elements are absent
fromn IBCA-1072.10 The parties had
not reached an impasse with respect
to both of the claims involved in the

7 The project construction engineer's letter
to the contractor under date of May 29, 1974,
concludes:

"In view of the above facts, we find no
merit in the arguments presented by you in
support of your claim and therefore your
claim is denied. If you wish to pursue this
claim further, you should request that a
findings of fact be prepared" (xhibit 1).

Unless otherwise indicated, all references
to exhibits are to those contained in the appeal
file for IBCA-1061.

I The document from which the appeal was
taken is captioned "Findings of Fact and De-
cision by the Contracting Officer" and is dated
Jan. 29, 1975. The stamped signature on the
appeal file copy indicates that the findings
were signed by R. G. Arthur, Director, De-
sign and Construction (Contracting Officer)
(Exhibit 2).

1 The last paragraph of the findings reads:
"14. A copy of this findings of fact is being

transmitted to the contractor with attention
being invited to the right of appeal within 30
days, as provided in clause No, 6 of the Gen-
eral Provisions of the Contract E * *" (Ex-
hibit 2).

10 The aggregate amount of the claims in-
volved in the appeal appears to be $29,253.31
with the claim for electrical changes being in
the sum of $21,527.35 and the claim for

appeal even at the project construc-
tion engineer level; 1 the contract-

changes in the manifold outlet sizes totaling
$7,725.96 (IBCA-1072; Exhibits 10 and 13).

Respecting these two claims the contractor's
letter to the Bureau of Apr. 30, 1975, refers
to a letter from the Bureau dated Jan. 3,
1975, and comments upon a letter from L. K.
Comstock & Company, Inc., dated Apr. 11,
1975, which is said to be enclosed (the Com-
stock letter of Apr. 11, 1975, is not in the
record), after which the letter states:

"To date we have concerned ourselves with
only the valve size changes. To this will be
added extra charges in manifold outlet sizes
due to valve changes. * * *

"The claim from Comstock & Company is
$18,638.40. to which a 5i% overhead and 10%
profit will be added which will bring the elec-
trical changes to $21,527.35.

* * * * *

"As you are aware, the claim for changes
in valves sizes is now pending before the De-
partment of the Interior Board of Contract
Appeals.

"We would propose that the Bureau deci-
sion on the claim for electrical costs and
changes in the manifold outlet abide and be
consistent with the final determination of the
Board of Contract Appeals or the Court of
Claims. That is, if the final decision deter-
mines that we are entitled to an equitable ad-
justment on the valves, the same result would
follow on the electrical and manifold outlet
claims.

"Likewise, if the final decision is that our
claim on the valves is without merit, the same
result would follow on the manifolds and
electrical costs.

"Please advise if this method of proceeding
is agreeable" (IBCA-1072; Exhibit 10).

n Responding to the contractor's letter of
Apr. 30, 1975 (note. 10, sospra), the project
construction engineer states:

"Your proposal that the decision of the
Board of. Contract Appeals regarding your
claim for increased costs due to changes in
valve sizes be applied to your claims for in-
creased costs of electrical equipment and
changes in the manifold outlet sizes is not
acceptable. Since you, chose to submit your
claims separately, we must evaluate each claim
on its own merits. By letter dated June 27,
1975, we stated our position on your claim
for the additional electrical equipment costs.
Therefore, upon receipt of detailed informa-
tion regarding your increased costs for the
manifold outlets, we will give that claim con-
sideration." (IBCA-1072; Exhibit 12, letter of.
July 21, 1975)
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ing.officer had issued no decision;
and in a memorandum to the Board
transmitting a copy of the notice of
appeal the contracting officer noted
that he had not. been requested to
rule on the claims involved in the
appeal; 12 nor is there any evidence
indicating that the proj ect construc-
tion engineer considered that he was
denying any right asserted by the
contractor when he refused to ac-
quiesce in the contractor's request
couched in the language of a pro-
posal.13 The notice of appeal is
dated July 25, 1975, and in es-
pecially pertinent part reads:

The undersigned contractor appeals to
the Board of Contract Appeals from the
decision reflected in the letter dated
July 21, 1975 1 * * * declining to resolve
in a single proceeding all claims growing
out of changes in valve size on this
project and also what is identified some-
what ambiguously * * * as a decision on
a claim reflected in a letter dated June 27,
1975 * * *

The decision or decisions are erroneous
in that they do not grant the full meas-
ure of relief to which the contractor is
entitled and result in unnecessary delay
and expense to both the contractor and
the government by requiring separate
treatment of issues having common ques-
tions of law and of fact.

At the time the second appeal was
docketed on July 28, 1975, or within
a short time thereafter, the Board
would have been warranted in is-

12 "* * * By letter date Apr. 30, 1975, the
contractor requested to incorporate into his
appeal two related claims for determination
by the Board; namely, (1) changes in the
manifold outlet sizes and (2) increased elec-
trical costs. The contractor has not requested
a final contracting officer's decision on these
claims" (Memorandum dated Aug. 6, 1975).

13 Notes 10 and 11, supra.
14 Note 11, supra.

TMENT OF THE INTERIOR [83 I.D.

suing an "Order to Show Cause"
why the appeal should not be dis-
missed for want of jurisdiction.5
The notice of appeal was accorn-
panied, however, by a letter front
appellant's counsel dated July 25,
1975,16 stating:

'We enclose herewith the contractor's
Notice of Appeal on claims arising out of
and relating to the existing pending ap-
peal.

The Notice of Appeal is filed out of an
abundance of caution to preclude any
contention by the government that the
decision described in the Notice of Ap-
peal were final decisions of the contract-
ing officer under Article 6 which must be
separately appealed.

'As the Board deems appropriate, the
instant appeal may be assigned a separ-
ate number,1 7 held pending a possible
agreed means of consolidating the mat-
ters described therein or a motion to con-
solidate 18 will in due course be filed-

15- * * The Board has authority to raise
at any time and on its own motion the issue of
its jurisdiction to conduct a proceeding and
may afford the parties an opportunity to be
heard thereon" (43 CFR 4.105).

See also our recent decision in VTN Cole-
rado, Inc., IBCA-1073-59-75 (October 29,
1975), 82 I.D. 527, 75-2 BCA par. 11,542 at
55,088-089:

"* * * In any event, it is clearly the pre
rogative of the contracting officer to determine
in the first instance whether and, if so, to what
extent the claims now asserted are meritori-
ous. lMerrit-Chlapman & Scott Corp. (note 7,
supra), Divide 'Construction C., spra; ilc-
Graw-Edison CO., supra; Cf. James C. Graber,
ASBCA No. 10568 (October 22, 1965), 65-2
BCA par. 5159.'

1 The caption of the letter reads: "Re: Ap-
peal of Armstrong & Armstrong, Inc., IBCA-
1061-3-75 "

17 As the document transmitted to the
Board bore the title "Notice of Appeal" and
purported to be an appeal from what was
described as a "decision," a separate docket
number was assigned.

IS The letter appears to reflect some con-
fusion as to the effect of consolidating ap-
peals in board practice. When separate find-
ings are, issued on claims presented and
separate appeals are taken therefrom, the
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-Shortly after receipt .of our
docketing notice appellant's counsel
submitted a written request 9 that
the time for filing the Complaint in
IBCA-1072 be "deferred in-
definitely" pending an agreement
being reached on how to treat the
second appeal. Meanwhile, the
Board had on Aug.'5, 1975, issued an

appeals are not merged into one another sim-
ply because they arose under the same con-
tract. They continue rather to have their
separate identities for purposes of plead-
ings, hearing (if one is held), briefing and
decision even if the separate appeals are
consolidated:

The practices of the several boards are
quite similar and have been from an early
date. See, for example, the discussion of
the effect of consolidation in United Con-
tractors, ABCA No. 6142 (Feb. 28, 1962),
1962 BA par. 3314, at 17,061 in which the
Armed Services Board stated:

"The question of the scope of jurisdic-
tion over a multi-item claim was again be-
fore the Board in Joule Construction Cor-
poration, Et Al, ABCA No. 2730, 2 Aug.
1956, 56-2 BCA par. 1028. The case involved
ten separate items of claim under a construc-
tion contract which apparently were pre-
sented seriatim to the contracting officer.
The contracting officer ruled on the claims
on various dates and an appeal was taken
to the Engineers Board from each decision.
Each appeal was taken on a different date.
The appeals were consolidated in the En-
gineers Board which rendered one decision in
which each item was discussed sepa-
rately * * ."

10 The letter was dated Aug. 5, 1975, and was
addressed to the Associate Solicitor, Di-
vision of General Law, U.S. Department of
the Interior, Washington, D.C. After noting

. that appellant's counsel expected to be on
vacation through approximately . mid-
September, the letter stated:

"* * * because of the similarity between

the issues in this appeal and those in IBCA-
1061-3-75, we would appreciate it if the time
for the filing of our complaint could be de-
ferred indefinitely pending an agreement to
consolidate this appeal with the other or
some other agreed means of disposing of the
problem."

The letter was transmitted to the Board
for necessary action but was not received in
the Board's offices in Arlington, Virginia, until
Aug. 27, 1975.

"Order Settling Record" with re-
spect to IBCA-1061. The Depart-
ment counsel responded to the
Board's Order by memorandum of
Aug. 13, 1975, in which he noted the
contents of the contracting officer's
memorandum to the Board of Aug.
6, 1975 (note 12, ,supra), and appel-
lant's counsel's request for con-
solidation of the two appeals 20

after which he stated:

In view 'of these developments, we re-
quest that the Board! stay the proceed-
ings in the above-captioned matter until
such time as a determination is made to
consolidate the appeals or to treat them
separately. We also request that the mat-
ter not be considered ready for decision
until 30 days 'after a determination is
made to either consolidate the appeals or
to treat them separately.

Having no knowledge of the re-
quest of appellant's counsel con-,
tained in his letter of Aug. 5, 1975
(note 19, supra), the Board 'by
Order dated Aug. 25, 1975, gave the
appellant 15 days from the date of
receipt of the Order to respond to
the Government's request to stay the
proceedings in IBQA-1061, and
noted that until the Board had ruled
thereon neither party need take any
action on the Order Settling the
Record dated August 5, 1975. After
the issuance of the Order of Aug.
25, 1975, the letter from appellant's
counsel (note 1, supra), was filed

¢° "In connection with two additional claims,
the contractor has not requested a final de-
cision by the Contracting Officer and the
second notice of appeal may therefore be
premature. In any event, the contractor has
requested that the separate appeals be con-
solidated" (Department counsel's memoran-
dum dated Aug. 13, 1975).

1481
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with the Board. The contents of
such letter together with the request
contained in Department counsel's
memorandum of August 13, 1975,
supra, caused the issuance of Order
dated Aug. 27, 1975, in which the
Board stated:

In view of the Government's request
to stay the proceedings in IBGA-1061-3-
75 and the 'appellant's request to defer the
time for filing its complaint in IBCA-.
1072-7-75 pending future developments,
further proceedings before the Board
with respect to both of the above-cap-
tioned appeals are hereby deferred for a
period of 60 days in order to afford the
parties an opportunity to reach an accord
upon the procedure to be followed with
respect to the instant appeals.

By our Order of Oct. 29, 1975,
proceedings on both appeals were
deferred for an additional period of
45 days in order to provide the
parties a further opportunity to ac-
complish their previously stated
objective.

The position taken by counsel as
outlined above focused the atten-
tion of the Board on the prospect
for obtaining an agreement between
the parties respecting the manner
in which the appeals should be proc-
essed including a possible agree-
ment to the effect (i) that the issues
in the two appeals involved com-
mon questions of law and fact and
(ii) that a decision on the earlier
appeal would be binding on the
parties with respect to the later ap-
peal. In the event such an agree-
ment materialized, it was contem-
plated that pending a decision the
later appeal would be held in a sus-
pense status or dismissed without
prejudice upon the motion of either

party or by the Board upon its own
motion. The fact that the later ap-
peal was premature 2 ' was not re-
garded as an insurmountable bar-
rier to proceeding in the manner
indicated. 2 2

The Stipulation

The first attempt to formulate
the terms of a stipulation to govern
the proceedings was appellant's
counsel's letter to Department coun-
sel of Nov. 4, 197523 stating:

*1 * * * *

We have now reviewed the matter in
detail with the client and believe the
following, procedures would be appro-
priate for resolution of the cases.

1. Cross motions for summary judg-
ment on entitlement issues in IBCA-
1061-8-75.

2. A stay of all action on the claims em-
braced by IBCA-1072-7-75 pending final
determination of 1061-8-75.

There appear to be little or no areas
of factual dispute. Such areas of poten-
tial factual dispute as do exist are of ar-
guable relevance.

I suppose if the Board deems these of
significance, they would rule thusly on
the cross motions for summary judgment
and then testimony could be taken.

If the above procedure is satisfactory
with you, we could agree on dates for
submission of supporting briefs to the
Board. *

21 The knowledge that both the contracting
officer and Department counsel were aware
of the precipitate manner in which the ap-
peal in IBCA-1072 had been taken (notes 12
and 20, spre) and the failure of the Gov-
ernment to move for dismissal of the appeal
on the ground that it was premature, were
factors the Board weighed heavily in not
raising the jurisdictional question sua sponte
(note 15, supra).

22 See Venneri Company v. United States,
150 Ct. Cl. 920 (1967).

22 Copies of this letter and of all the en-
suing correspondence between counsel quoted
from in the text were furnished to the Board.
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The procedure proposed was gen-
erally acceptable to Department
counsel who furnished further de-
tails. as to what he considered to be
contemplated, however, in his letter
to appellant's counsel of Dec. 4,
1975, which stated:

In our last telephone conversation we
discussed the possibility of going forward
with the above-captioned cases under a
procedure agreeable to both of us. In that
conversation I suggested several pro-
posed stipulations which we tentatively
agreed upon, but we were unable to agree
on a major item.

After reviewing the entire matter, I
have decided to accept a proposal sug-
gested by you in your letter of Novem-
ber 4, 1975. In essence, your proposal to
stay all action on the claims set forth
in IBCA-1072-7-75 pending final deter-
mination of IBOA-1061-3-75 is accepta-
ble to me.

As I recall, we did agree to simultane-
ously submit our briefs to the Board by
Dec. 23, 1975 and have the case decided
without a hearing unless so ordered by
the Board. We also agreed to exchange,
on or before Dec. 23, 1975, any docu-
ments which we might submit to the
Board to supplement the record. We fur-
ther agreed that none of our stipulations
would impair any rights or remedies our
respective clients otherwise have. Final-
ly, we agreed to give each other an oppor-
tunity to respond to matters raised in
the briefs and to documents submitted to
supplement the record. If either of us
decides to so respond, we agreed that our
response would be mailed by -Jan. 23,
1976.

* * * . * *

Appellant's counsel responded by
letter of Dec. 8, 1975, in which he
stated:

I recall agreeing with you on a number
of stipulations proposed by you in our
telephone conversation with only the

right to discuss and resolve with you
any ambiguity in language when they
reached me in written form.

I recall no disagreement, let alone on
a "major item." On the contrary, I find
that the substance of what you say is
what we discussed and agreed upon. You
have however not included your proposed
stipulation that the result in 1061-3-75
also dispose of the issues in 1072-7-75.

I emain agreeable to this. If you
don't want to go through with it, that is
O.K. too but please do not attribute it so
[sic] some inability on my part to agree
on a major item.

If you want to discuss with me what
the major item of disagreement is, we
would be happy to work it out with you.
Otherwise, the more limited stipulation
as set forth in your letter of December 4,
1975 is agreeable with us.

By letter under date of Dec. 11,
1975, Department counsel thanked
appellant's couisel for his letter of
Dec. 8, 1975, and stated: "I agree
that we should proceed under the
stipulation as set forth in my letter
to you dated December 4, 197."

Meanwhile the Board had written
a memorandums to the Department
counsel (with a copy to appellant's
counsel) to say that the procedure

'4 "while any final determination must
necessarily await review and approval of any
stipulations agreed upon and determination
that the record as supplemented furnishes a
sufficient basis for a decision, the proposed
manner of proceeding as outlined in your
letter of Dec. 4, 1975, is regarded as generally
acceptable subject to clarification of some
language *

* * * * 5

"This memorandum has been written in
order that the questions raised may be of
assistance to the parties in drafting any
stipulations pertaining to the instant ap-
peals and to advise the counsel for the par-
ties that the rules generally applicable to
stipulations will be adhered to by the Board
in any decision rendered with respect thereto."
(Board memorandum dated Dec. 8, 1975).
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outlined in Department counsel's
letter of Dec. 4; 1975, was generally
acceptable subject to clarification of
what was intended by some of the
language employed.

In a letter to the Board under
date of Dec. 11, 1975, appellant's
counsel addressed himself to the
Board's request for clarification of
the proposed stipulation by stating:

* * ,* * .* 

'As far as the claimants are concerned:
1. We have stipulated procedure only.
2. We stipulated no facts.
S. The reservation of rights or remedies

language makes explicit what is implicit
and that is that by entry into these
stipulations, we are not waiving Wunder-
lich Act review or breach of contract ac-
tion 2 5 in the Court of Claims should the
decision of the Board be adverse to claim-
ants.

4. We remain willing to stipulate that
the final determination through the Court

25 See Jefferson Conestruection Co. v. United
States, 183 Ct. Cl. 720, 725-26, (1968)
"* * * Merely recasting a dispute which has

been made subject to adjustment under the
contract into breach of contract language and
theory does not remove the disputed claim
from the administrative determination re-
quired by the contract or from the remedies
therein provided * * *.

* * -* * *

"The finality of relevant findings of fact,
supported by sufficient evidence, which are
made by an administrative board in disposing
of a claim over which it has the power to
grant relief, cannot be denuded by a trial
de sovo in this court on a breach claim which
is dependent upon the same underlying facts
that have been previously determined by the
board * * the interpretation of the con-

tract, which is the essence of this dispute, is
indisputably a question of law, and is not pre-
cluded by the administrative board's previous
interpretation of the contract."

As to the authority of the contracting
officer to settle breach- of contract claims,
see Cannon Construction Company, inc. v.
United States, 162 Ct. CL 94, 102 (1963)
Pirate's Cove Moarna, IBCA-1o1s-2-74
(Feb. 25, 1975), 75-1 BCA par. 11,109, at

52,866, footnote 15.

-of Claims, if such action need be taken,
in 1061-3-75 will bind the result in 1072-
7-75 without piecemeal treatment of the
two eases. We remain uncertain whether
the Government is likewise willing to
stipulate this procedure.

Both eounsel, it is fair to state, are in
agreement that any stipulations made by
us are subject to the Board's approval.
Both counsel, it may be fair to state, are
of the view that such undisputed facts as
do exist provide a basis for the Board to
rule as a matter of law on the entitlement
issue. It is understood however that the
Board may view the matter differently
after briefs on the issue are submitted.

'We trust this has provided the neces-
sary clarification the Board seeks and
have no objection to the incorporation of
any language herein in the formal
stipulations, if any, to be prepared by De-
partment Counsel.

Stbsequently, by memorandum

dated Dec. 19, 1975, Departmen t
counsel advised the Board as fol-
lows:

I contacted William B. Moore, attor-
ney for Appellant, by telephone on Dec.
18, 1975. In our conversation we agreed
that a stipulation of facts would not be
submitted to the Board in connection
with the above appeal. In connection with
procedural stipulations, we have, as you
know, made several. These are set forth
in letters between myself and Mr. Moore
and copies of these letters have been sent
to the Board. We agreed to proceed under.
the stipulations set forth in the letters
with one change. Mly letter to Mr. Moore
dated Dec. 4, 1975 stated that simul-
taneous briefs and supplements' to the
record would be submitted to the Board

26 The Government's brief was accompanied
by Govt. supplement No. 1 to Appeal File
(Bureau letter of Aug. 9. 1973, to Ingersoll-
Rand Company in which the company was no-
tified that certain drawings and data re-
ceived with its letter of July 24, 1973, were
not approved) and Govt. upplement No. 2
to Appeal File (two letters dated Nov. 5,
1973, froam the Ingersoll-Rand Company to
the Bureau transmitting various drawings
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by Dec. 23, 1975. We have now agreed to
extend this date to January 6, 1975
[ sc].

The entire substance of the corre-
spondence comprising the stipula-
tion having been set forth above, it
is deemed sufficient here to note that
what has been correctly character-
ized as "procedural stipulations" 27

contemplated that the instant ap-
peals would be processed in the fol-
lowing manner: 1. The Board would
rule on the cross -motions for sum-
mary judgment 2 in IBCA-1061-

and data for approval together with the com-
pany's comments).

In especially pertinent part the Bureau's
letter of Aug. 9, 1973, stated:

"The drawings and data submitted are
for an end-suction pump. Specifications Para-
graph 141 (a) requires that each pumping
unit for Manson Plant F-a (as well as all
other units at each pumping plant) shall
consist of a horizontal single-stage double-
suction centrifugal-type pump or a horizontal
double-stage centrifugal-type pump either sin-
gle or double action.

"Please resubmit pump drawings and data
which are in compliance with the require-
ments of specifications Paragraph 141"
(Govt. Supplement No. 1 to Appeal File).

:stipulations as to procedure only are gen-
erally self-defeating because of the flexibility
of our rules. Exceptions include the com-
paratively rare instances where the parties
have agreed to waive any right they might
have had to proceed before a board and have
stipulated to the particular matter being pre-
sented in the first instance to the Court of
Claims. Jefferson Construction Company v.
United States, note 25, supra, and cases cited.

2 Although our rules make no specific pro-
vision for summary judgment, they do con-
template that the Board will fashion pro-
cedures to cover areas not delineated in the
rules. The general authority for so proceeding
is stated in Rule 4.100 in the following terms:

* * * * *

"(b) mphasis is placed upon the sound
administration of the rules in this subtitle
in specific cases, because it is impracticable to
articulate a rule to fit every possible circum-
stance which may be encountered. The rules
will be interpreted so as to secure a just and
inexpensive determination of appeals without
unnecessary delay. * * ' ( CFR4.100(b).)

3-75 unless it were to conclude that
the stipulated record failed to pro-
vide a ufficient basis for deciding
the entitlement question presented.
2. If the Board concluded that the
stipulated record was insufficient on
which to base a decision, then testi-
mony could be taken. 3. Pending
final determination of the issues in-
volved in IBCA-1061, the stay of
proceedings in IBCA-1072 would
continue. 4. The term "final deter-
miniation" as used in the stipulation
encompassed a decision by the
Court of Claims on the. claim
covered by IBCA-1061 if the Board
decision on the entitlement question
presented was adverse to the appel-
lant.

The parties failed to agree upon
a stipulation to the effect that the
result of the "final determination"
by the Board or by the Court of
Claims, as the case might be, on the
claim involved in IBCA-1061
would be binding on the parties
with respect to the claims embraced
in IBCA-1072.29

29 No stipulation to this effect was in-
cluded in Department counsel's letter of
Dec. 4, 1975 (text supra), as was expressly
acknowledged in appellant's counsel's letter
of Dec. 8, 1975 (text supra), in which he
states:

" t You have however not included
your proposed stipulation that the result in
1061-3-75 also dispose of the issues in 1072-
7-75.

"I remain agreeable to this. If you don't
want to go through with it, that is O.K.
too. * *

"* * * Otherwise, the more limited stip-
ulation as set forth in your letter of Decem-
ber 4, 1975 is agreeable with us."

In his response of Dec. 11, 1975 (text
supra), the Department counsel stated: "I
agree that we should proceed under the
stipulation as set forth in my letter to you
dated December 4, 1975."
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Cross Hotions for ,Sumqmary
Judgment

In the letter of Feb. 5, 1976 (note
3, supra), appellant's counsel states
that "[i] f however the Board's rul-
ing on the summary judgment 30

now submitted for decision is that
there must be' a fuller exploration
of the surrounding facts and cir-
cumstances, the Board's ruling
could help both parties pinpoint the
initial facts and assess their signifi-
cance" 'and that such action "would
assure a more efficient hearing and
would also materially contribute to
the prospects of a settlement with-
out necessity of a hearing." In the
circumstances present here (i.e.,
denial of summary judgment after
submission of simultaneous briefs),
the Board considers the request to
be reasonable. We will therefore un-
dertake to set forth the principal
factors which caused the Board to
conclude that it should not render
a decision in IBCA-1061 on the
basis of the present record.

Until the simultaneous brief of
the parties dated Jan. 6, 1976,
were filed, the Board had not re-.
viewed the record to determine for
itself whether it agreed with coun-
sel's assessment that "such undis-

ao In effect the Board has resorted to the
summary judgment procedures even where
one party-or the other had requested a hearing.
Examples include Desert Sua Engiseering
Corporatfon, ICA-725-8-68 (Dec. 31. 1968),
75 I.D. 424, 69-1 BCA par. 7431 (Govern-
ment request for hearing denied where Board
found the Government was improperly at-
tempting to collect both actual and liquidated
damages) and Lloyd E. TaGl, Inc., IBCA-574-
6-66 (Feb. 15, 1967), 67-1 BCA par. 6137
(contractor's claim denied without granting
the requested hearing where the Board found
that there were no material facts in dispute).

puted facts as do exist provide a
basis for the Board to rule as a mat-
ter of law on the entitlement issue"
and that "[sjuch areas of potential
factual dispute as do exist are of
arguable relevance." We were pre-
pared to decide the case on the basis
of the existing record if, upon re-
view, we concluded (i) that the
contract language was in any and
all events controlling with respect
to the entitlement question pre-
sented or (ii) .that the documents in
the appeal file evidencing the. con-
duct of the parties could be re-
garded as decisive irrespective of
the construction that might prop-
erly be placed on the contract lan-
guage employed when viewed in the
abstract." Upon reviewing the
stipulated record in the light of the
arguments advanced in the briefs of
counsel, however, the Board was un-
able to conclude that either of the
noted conditions were present.

One of the areas where there ap-
pears to be a genuine dispute as to
material facts is highlighted in ap-
pellant's brief where at several
places the alleged obligation of
the Bureau to permit the use of in-
creasers and reducers between the
pumps and the valves is discussed.
In the course of that discussion ap-
pellant's counsel asserts (i) that the
pump supplier (Ingersoll-Rand
Company) had provided assur-
ances that the use of increasers and

8 See General Electric Company, IBCA-
451-8-64 (Apr. 13, 1966), 73 I.D. 95, 66-1
BCA par. 5507 (on the record case); Conpec,
IBCA-573-6-66 (Jan. 4, 1968), 75 I.D. 1,
68-1 BCA par. 6776 (hearing case).

'2 Appellant's Brief, 2-3, 6-7, 9.
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reducers would have no detrimental
effect on either the pump or the sys-
tem and (ii) that "[t]he Bureau's
professed fear that use of the in-
creasers or reducers would impair
the efficiency of the pump or cause
erosion of the mortar line pipe
which first surfaced in the Con-
tracting Officer's decision is an ob-
viously contrived afterthought to
paper over capricious whimsy"
(Appellant's Brief, 6). In the find-
ings, however, the contracting of-
ficer states that in a telephone con-
versation the contractor's pump
supplier had been told that the use
of increasers and reducers between
the pumps and the valves would not
be acceptable since "the use of
valves and piping which are smaller
than the suction and the discharge
of the pump reduces a pump's per-
formance and increases the erosion
of cement-mortar lined piping sys-
tems" (Exhibit 2, paragraph 5).

Review of the other appeal file
documents discloses that in a tele-
phone conversation on Feb. 5, 1974,
the contractor had been advised by
Mr. Jerry Smith of Ingersoll-Rand
that "their Denver representative,
Mr. Paul Weber, had conferred
with U.S.B.R. engineers in Denver
relative to the problem of reconcil-
ing the estimated valve sizes to the
actual pump sizes." In the letter of
Feb. 12, 1974, by which this infor-
mation was conveyed to the project
construction engineer, the contrac-
tor states: "Mr. Smith advised us
that the U.S.B.R. engineers will
permit no variance in size between
the intake valves and the pump in-

takes or between the discharge
valves and the pump discharges"
(Exhibit 8). Following the Febru-
ary 5 telephone conversation luger-
soll-Rand wrote the contractor un-
der date of Feb. 9, 1974, to say that
the use of the increasers and de-
creasers "will have no detrimental
effect on the pumps" or "on the sys-
tem" 33 after which the company
stated: "As you requested, we have
contacted the U.S.B.R. and given.
them our assurance that there would
be no detrimental effect by use of in-
creasers and reducers" (Exhibit 7).
From the existing record there is no
way of establishing the time when
the telephone conversation to which
the contracting officer refers too'k
place or who were the participants.
There are no answers to other ques-
tions raised by the correspondence
noted. Was the "assurance" given
the USBR by Ingersoll-Rand oral
or written? By whom and to whom
was it extended? When was it given
and with what result? At the time
the "assurance" was given to the.
USBR, did the Bureau interpose
the objections stated in the con-
tracting officer's findings? If the
Bureau did raise such objections,

as The entire paragraph from which this
language is taken reads:

"We have discussed this with our shop and
have their concurrence that it would be per-
fectly acceptable to use increasers on the inlet
of the pumps and decreasers on the discharge
of the pumps in order to retain the valve sizes
in the specification. This will have no detri-
mental effect on the pump as there is plenty
of suction pressure. It should also have no
detrimental effect on the system as the fric-
tion losses and pipe velocities were calculated
basis [sic] the valve sizes in the specification
anyway" (Exhibit 7).
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what response, if any, did the
representative of Ingersoll-Rand
make? If the propriety of the Bu-
reau's action in refusing to permit.
the contractor to use increasers and
reducers between the pumps and the
valves is an important element in
the appellant's theory of the case,
then the answers to the questions
posed are indispensable to an in-
formed judgment. They can best be
provided in an adversary type hear-,
ing where witnesses appear and are
subject to cross-examination.

A question raised by the present
record is whether or not the Bureau
proceeded with reasonable care in
preparing the estimated valve sizes
included in the invitation. In the
letter to the Bureau of Mar. 21,
1974, the ontractor states:

The bidders on the valves and the valve
systems had no information available
to them other than the bidding documents
and drawings. They had no knowledge of
what company would supply the pumps
as we did not know either until a few
minutes before the bid opening. As a mat-
ter of fact, all of the pump bidders that
we had except Ingersoll-Rands' withdrew
their bids shortly before bid opening time
because they could not meet the WR2N2

requirements (Exhibit 10).
Subsequently, in the letter dated May

31, 174, the contractor states:

s In the letter of Feb. 9, 1974, to the Con-
tractor, Ingersoll-Rand states:

"The specification for the pumps did not
state what size connections were to be fur-
nished, although it did give 'estimated' valve
sizes which were to be sized identical to the
pump connections. The majority of our pumps
have connections larger than those of the esti-
mated valve sizes. Use of these large pumps is
necessary for us to meet the USBR's speed and
efficiency specifications. There is no way .we
can, supply smaller connections and still meet
these requirements" (Exhibit 7).

* * * the specifications are, for all prac-
tical purposes, closed specifications since
only one pump supplier and one motor
supplier thought they could fulfill the re-
quirements. These were Ingersoll-Rand
and General Electric respectively (Ex-
hibit 12).

The questions suggested by the
above quotations and that set forth
in note 34, supra, are: 1. Is it true
that Ingersoll-7Rand was the only
pImp supplier which could meet
these specifications? 2. Assuming it
was true at the time the invitation
was issued, did the Bureau then
know this to be the case, or was it
chargeable with such knowledge? 3.
Assuming affirmative answers to the
-preceding questions, was the Bureau
chargeable with knowledge that in
order to meet the "USBR's speed
and efficiency specifications" Inger-
soll-Rand would have to use large
pumps and connections of commen-
surate size (note 34, spra) and
therefore required to. estimate the
various sizes of the valves to be used
with the Ingersoll-Rand pump with
a greater degree of accuracy 5 than
was actually achieved.

Another question raised by the
record but apparently related pi-

35 Of. Wornack v. United States, 182 Ct. Cl.
399 (1968) in which in the course of constru--
ing the application of a 25 percent variance in
quantity,clause to the estimated quantity of
index cards in an invitation, the Court stated
at page 410:I

"While the evidence supports the defend--
ant's claim as to the extent of its actual knowl-
edge and its timely disclosure of that knowl-
edge to the plaintiffs, it also shows that an
exercise of reasonable care would have alerted
it,' at least by the time of award of the con-
tract, to the substantial incorrectness of its,
unquestionably honest but equally erroneous-
impressions concerning the highly relevant
matter of card quantity."
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marily to quantum 33 concerns the
extent to which the claims asserted
were the result of the substantial
delay by Ingersoll-Rand in securing
approval of its drawings and other
data for the pumps. In the findings
the contracting officer notes (i) that
the specifications necessitate receipt
and approval of pump data prior
to approval of the associated valve
sizes; (ii) that paragraph 139
(Drawings and Data to be Fur-
nished 'by the Contractor) requires
the contractor to furnish the pump'
design approval data for all pump-
ing units within 45 calendar days
after the date of 'receipt of notice
to proceed; (iii) that the first sub-
mittal of pump data was not ap-
proved ;37 (iv) that the second sub-
mission of pump data for only one
pump was received by the Bureau
149 days after the date of receipt
of notice to proceed; and (v) that
the late receipt of pump data from
the contractor's pump s u p p 1 i e r
placed the contractor's valve sup-
pliers in a period of higher material
costs (Exhibit 2, paragraph 11).3.

The letter from the contractor to
the Bureau under date of May 31,

s3 We say "apparently related primarily to
quantum" since, in the absence of any basis
for determining the extent to which the claim
may reflect increases in costs due to inflation
rather than increased costs due to the
"changes" in the valve sizes, we are unable
to speak more definitively.

37 See Bureau's letter dated Aug. 9, 1973
(note 26, supra).

m Concluding this discussion the contract-
ing officer states in the same paragraph:

"Since the Government is not responsible for
the contractor's delay in submitting pump
data, I do not believe the Government can be
held responsible for any increased costs in-
curred by the contractor's valve suppliers."

1974, indicates that at least part of
the delay in the submission of ac-
ceptable pump data may have re-
sulted from the pump supplier un-
dertaking to propose design changes
which would have resulted in con-
siderable cost savings to the Govern-
ment. The proposed design changes
were not accepted by the Bureau,
however, because they might have
had a "domino" effect (i.e., require
other changes on the project) (Ex-
hibit 12). Neither the letter in ques-
tion nor any other document in the
record makes clear how much of the
delay in obtaining approval of re-
quired pump data may have resulted
from the pump supplier proposing
design changes. Assuming arguendo
that some part of the delay in ob-
taining approval of the pump data
can be attributed to such cause, a
further question arises as to whether
the proposed design changes result-
ed from a purely voluntary effort
on the part of the pump supplier or
whether such effort went forward
at the instigation of the Bureau per-
sonnel concerned or with their active
collaboration.

The extent to which costs reflect-
ed in the claims of the valve sup-
pliers3 9 for "valve changes" are at-

31 Concerning the claims of one of them the
contractor's letter to the Bureau of Feb. 12,
1974, states:

"The Hallgren Company further, advises
that since approval of their submittals by the
U.S.B.R. Denver office on Oct. 1, 1973, fabrica-
tion has been progressing so at this date it is
nearly ready for shipment. Some of their costs,
therefore, probably reflect work that they have
done that cannot now be used" (Exhibit ).

The Hallgren Company was the supplier of
the discharge valves and valve operating sys-

(Continued)
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tributable to the delay of the pump
supplier in submitting acceptable
pump data (i.e., to the inflationary
spiral) cannot be determined from
the present record. In the letter to
the Bureau of Feb. 12, 1974, the con-
tractor states:

Both of our suppliers advise that the
price of valves has increased a great deal
since they bid the job last year. When
changes are made either way the valves
must be furnished at today's prices in-
stead of the lower prices prevailing last
year (Exhibit 8).

After the Bureau responded by
noting that the specifications did
not provide for increased costs due
to price escalation of materials, the
contractor expressed regret that its
previous letter had given the im-
pression it was making such a re-
quest.41 I n its letter to.the Bureau of
May 31, 1974 (Exhibit 12), the con-
tractor states: "At this time we are
not talking about time delays, ra-
ther we are talking about the nu-
merous changes in valve sizes re-
quested by the Bureau * *

Continued)
tems (Exhibit 8). The Bureau's letter to the
contractor dated Sept. 27, 1973, contained the
statement: The 'following valve sizes are
satisfactory (provided they are not smaller
than the discharge of the pump actually fur-
nished) t * 2" (Exhibit 5). (See also Ex-
hibit 9.)

40 Exhibit 9, letter of Mar. 18, 1974.
41 "We regret that our previous letter gave

the impression that we were requesting pay-
ment for increased costs due to price escala-
tion of materials. It was not and is not our
Intent to make such a request.

"We did make a request for payment for
materials that had not been designed at the
time of bidding and were not designed until
agreement was reached between the U.S.B.R.
engineers in Denver and our pump supplier,
Ingersoll-Rand" (Exhibit 10).

-' The letter also states:
"* * * Our supplier, who also relied on the

Bureau plans and specifications and did not

The present record indicates that
the costs comprising the claims of
the valve suppliers are made up of
two principal elements, namely: (i)
the' "numerous changes in valve
sizes" and (ii) increases in the costs
of the valves attributable to the de-
lay in securing approval of the
drawings and other data submitted
by the pump supplier. 'There is .no
way of knowing, however, the ex-
tent to which the costs involved fall
into one category or the other. As-
suing that both elements are found
to be present, the Government could
conceivably be found responsible for
one or the other category of costs,
for both, or for neither. In any event
the principles governing the dispo-
sition of the portion of the claim
involving "numerous changes in
valve sizes" are likely to be quite
different than those resorted to -for
determining allowance of the por-
tion of the valve suppliers' claims
attributable to the delay in securing
approval of the drawings and other

escalate his prices by -making allowances for
unknown changes, had already placed his
order for the valves at his original costs. When
he was asked to order different sizes on today's
market he refused. He had offered to fulfill his
original contract but could not furnish the re-
vised valve sizes at comparable prices. The con-
tractor is then caught between the Government
who says we want you to change 39 of the 52
valves we required and the supplier who says
he will have to have more money because of
shortages and price increases caused largely
by Governmental economic policies. 5 e A"
(Exhibit 2). /

43 With respect to the claims submitted by
Hallgren Company, a question also exists as to
what extent, if any, the claim includes costs
incurred for discharge valves before the sup-

*plier received notice of the approval of the
required drawings and data for the pumps
for which the valves were to be furnished
(note 39, sara).
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data submitted by the pump sup-
plier.

With respect to the first element
of the claims, the Board will be
-concerned primarily with interpret-
ing the terms of the contract taking
into consideration the conduct of
the parties. As to the second element
of the claims, the question would ap-
pear to turn on which of the parties
is primarily responsible for the sub-
stantial delay which occurred in se-
curing approval of the drawings
and other data submitted by the
pump supplier.

[1] While the answers to the
questions posed may be of assistance
to the parties in preparing the case
for hearing or in achieving a settle-
ment of the matters in controversy,
it should be recognized that when
the full scale adversary hearing now
contemplated is held, some of the
questions raised may be of only pe-
ripheral (if, of any) importance.
The final position of the Board on
any of these matters will depend, of
course, on the evidence adduced at
the hearing. The Board finds that
the questions raised and discussed
above do show that the presently ex-
isting record is an insufficient basis
for determining the merits of the
entitlement question in IBCA-1061.
The cross motions for summary
judgment are therefore denied.

Stay of Proceedings in IBCA-10729

Throughout the correspondence
comprising the stipulation, both
counsel have always recognized the
right of the Board to conclude that

there were areas of factual disputes
or areas of potential -factual dis-
putes and therefore deny the cross
motions for summary judgment.
Adherence to the agreement that
the proceedings in IBCA-1072 be
stayed pending a "final determina-
tion" of IBCA-1061 by the Board
or by the Court of Claims, as the
case might be, is not seen as depend-
ent upon any ruling by the Board
on the cross motions of the parties
for summary judgment. There are,
however, other and we believe com-
pelling reasons for vacating the
stay of proceedings despite the
terms of the parties' stipulation.

For the purpose of facilitating
the discussion let us quote again the
precise language of the stipulation
with which we are here concerned.
In a letter addressed to appellant's
counsel under date of Dec. 4, 1975,
the Department counsel stated:

After reviewing the entire matter, I
have decided to accept a proposal sug-
gested by you in your letter of Nov. 4,
1975. In essence, your proposal to stay
all action on the claims set forth in
IBCA-1072-7-75 pending final determi-
nation of IBCA-1061-3-75 is acceptable
to me.

In a letter addressed to the Board
under date of Dec.. 11, 197,5, appel-
lant's counsel made clear the mean-
ing to be ascribed to the term "final
determination," stating:

3. The reservation of rights or reme-
dies language makes explicit what is im-
plicit and that is that by entry into
these stipulations, we are not waiving
Wunderlich Act review or breach of con-
tract action in the Court of Claims should

208-305-76 3

1481
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the decision of the Board be adverse to
claimants.

4. We remain willing to stipulate that
the final determination through the
Court of Claims, if such action need be
taken, in 1061-8-75 will bind the result
in 1072-7-75 without piecemeal treat-
ment of the two cases. We remain un-
certain whether the Government is like-
wise willing to stipulate this procedure.

[2] When negotiations between
counsel concerning the terms of the
stipulation finally concluded, the
Board did not view the final product
that emerged4 5 'as a likely vehicle
for expediting the resolution of the
instant appeals or for promoting ef-
ficiency or economy in their resolu-
tion. It was loath to disapprove a
procedure which both counsel
wished to pursue, however, and it
was mindful that the parties may
have foreseen the possibility or even
the probability of developments oc-
curring which were not reflected

"The Government remained unwilling
(note 29, supra).

's The failure of the parties to agree that the
"final determination" on entitlement in IBCA-
1061 would be binding with respect to IBCA-
1072 (note 29, supra) had eliminated the
principal factor conducive to expedition,
efficiency and economy. The failure to so agree
also made the stay of proceedings in IBCA-
1072 highly questionable since, until the Com-
plaint and the Answer were filed, there were
no litigable issues before the Board; and, bar-
ring a settlement being reached, such plead-
ings would have to be filed in any event after
a "final determination" in IBECA-1061, irre-
spective of whether it was made by the Board
or by the Court of Claims. The failure of the
parties to stipulate to any facts placed the
Board in precisely the position it would have
been in if the settlement of the record proce-
dure authorized by its rules and initiated by
the Order of Aug. 5, 1975, with respect to
IBCA-1061 had been brought to fruition.

46 The Board would not be told what pros-
pect the parties foresaw for settlement depend-
ing upon the rationale adopted by the Board
or by the Court of Claims in deciding the en-
titlement question in IBCA-1061.

in the terms of the stipulation. At
the time the Board acquiesced in the
stipulation of the parties, it did not
then foresee any legal impediments
to ahering to the, terms agreed
upon.

After simultaneous briefs of the
parties were received, however, the
Board had occasion to consider the
terms of the stipulation governing
the stay of proceedings in B CA-
1072 in the light of recent and au-
thoritative pronouncements of the
Court of Claims with respects
to splitting the cause of action un-
der a single and indivisible contract.
Addressing itself to this question in
Container Tra'nsport International,.
Inc. v. United States, 199 Ct. Cl. 713
(19'72) ,'47 the Court stated at pages
717-18:

47 Cf. Everett Plywood Corporation v.
United tates, Ct. el. No. 743-71 (Feb. 19,
1975), Slip Opinion at 5-7:

"It is recognized that this court's holding
in Electric Boat Co. v. United States, 81 Ct. Cl.
361 (1935), cert. denied, 297 U.S. 710 (1936),
requires a litigant to seek to amend a pending

suit to add later accruing claims under a

single contract if he is to avoid dismissal of a

later suit on the ground he has split his cause

of action. However, defendant has cited no

authority, and none has been found, to sup-

port the proposition that the obligation to

amend extends to claims accruing after a trial

has been held and after the trial judge's deci-

sion has been rendered. While, in an appro-

priate case, it may, be desirable even under

those circumstances for a party to seek to

amend, it does not follow that judicial econ-

omy, convenience, and fairness to litigants

will always be served by imposing such a re-

quirement either on the parties or the court.

[Footnote omitted.]

* a * * *

"Under the circumstances present in this

case, it is concluded that it would be an un-

warranted extension of Electric Boat to hold

that plaintiff's failure to seek to asseft the

present claims in 7onga I bars it from any fur-

ther relief. Accordingly, the defense based on

splitting of the cause of action is denied."
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The general rule is, of course, that a
final decision on the "merits" of a claim
bars a subsequent action on that same
claim or any part thereof, including is-
sues which were not but could have been
raised as part of the claim. * * A
plaintiff who splits his claim (or cause
of action) and fails to include his entire
demand in his first suit will 'have, as a
result, to give up the part on which he
fails to sue the first time. See Baird v.
United States, 96 U.S. 430, 432 (1877);
Nager Electric Co. v. United States, 177
'Ct. Cl. 234, 246, 368 F. 2d 847, 855-56
(1966).

We have also held that, normally, *a
single claim (or, as it used to be called,
"cause of action") arises out of each
single, indivisible contract (see Nager
Electric Co. v. United States, sprw, 177
Ct. Cl. at 245-49, 254, 368 F. 2d at 855-
57, 861) ; * * *

The modern trend with respect to the
defense of former adjudication is to in-
sist, first, that a plaintiff raise his entire
"'claim" in one proceeding, and second, to.
define "claim" to cover all the claimant's
rights against the particular defendant
with respect to all or any Iart of the
transaction, or series of connected
transactions, out of which the action
arose. In deciding what factual grouping
-constitute a transaction, and what group-
ings make a series of connected transac-
tions, the tribunal acts pragmatically,
:giving weight to such considerations as
whether the facts are related in time,
'space, motivation or the like so as to form
a convenient trial unit,' and whether

48 It is undisputed that the claims in IBCA-
1061 and those in IBCA-1072 arose under the
same contract. There appears to be no doubt
but that the underlying facts for both appeals
are related in time and space so as to form a
convenient trial unit. As early as Apr. 30,
1975, the contractor was proposing that the
final decision of the Board of Contract Appeals
or the Court of Claims on the earlier appeal be
binding on the claims involved in the later
appeal (note 10, spra). The notice of appeal
in IBCA-1072 protests the action of the proj-
ect construction engineer in "requiring sepa-

their treatment as a unit conforms to
the parties' expectations or business un-
derstanding or usage. See Ashe v. Swen-
son, 397 U.S. 436, 454-56 (1970) (oneur-
ring opinion); F. James, Civil Procedure,
See. 11.10 (1965); Vestal, Res Judicata/
Claim Preclusion: Judgement for the
Claimant, 62 NW. U.L. Rev. 357, 359-61,
394, 395 (1967).

In a number of readily foresee-
able circumstances the Court of
Claims rule against splitting the
cause of -action would be of no prac-
tical significance to the processing
of the instant appeals. Such would
clearly be the case if the Board were
to decide one or both of the instant
appeals in favor of the appellant.
But at least until the complete
record has 'been made, there can be
no presumption that one or the
other of the parties to an appeal or
to a litigation will prevail.

Viewed from the standpoint of
what "could happen," it is clearly
conceivable that the Board might
decide IBCA-1061 in favor of the
Government. In this eventuality the
contractor would have the right to
bring suit in the Court of Claims on
the claim covered by IBCA-1061
and thereby secure a "final deter-
mination" of the matter. The con-
tractor would be precluded, how-
ever, from including the claims em-
braced in TBCA-1072 in such Court
of Claims action by both the terms
of the stipulation and by the doc-
trine of exhaustion of administra-
tive remedies. If the Court of
Claims were to rule in favor of the

rate treatment of issues having common ques-
tions of law and of fact" (text accompanying
note 14, supra).

145]
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contractor in the suit so filed, there
is nothing in the stipulation requir-
ing the Government to accept the
decision as binding upon the claims
involved in IBCA-1072 (note 29,
supra). At that juncture the stay of
proceedings would no longer be in
effect and the appellant would be
required to file the Complaint. If
subsequently the Board ruled in
favor of the Government in IBCA-
1072 and the contractor wished to
pursue the matter further in the
Court of Claims, the Government
would be in a position to interpose
the defense that the contractor had
split the cause of action under a
single and indivisible contract. Pre-
cisely the same defense could be
raised if the Court of Claims sus-
tained the Board's denial of the
claims covered by IBCA-1061 and
subsequently the contractor brought
suit in the Court on the claims em-
braced in IBCA-1072. .Based upon
the foregoing analysis, we find that
the portions of the stipulation pro-
viding for a stay of proceedings in
IBCA-1072 pending a "final deter-
mination" in IBCA-1061 would re-
quire the contractor in some cir-
cmnstances to pursue a course of
action in the Court of Claims in
conflict with the requirement of the
Court that all claims under a single
and indivisible contract be included
in the same suit. We further find
that to the extent the situations pre-
viously outlined came to pass, the
terms of the stipulation (requiring
a stay of proceeding in one appeal
pending a final determination of
the other), would have prejudiced

the contractor in procesuting its
claims in the Court of Claims.

Having found that adherence to
the stipulation would in some cir-
cumstances be prejudicial to the
contractor, we now turn to the ques-

*tion of what authority, if any, the
Board has to set aside "the parties
freely made stipulation" in which
the Board had acquiesced.4 - At the.
outset we note that both the Court
of Claims and the several boards
have stressed the useful purpose
served by stipulations 50 and have
given effect to them according to
their terms.-1 In Johtn McShain,

49 The fact that neither party has sought to
be relieved from the terms of the stipulation
is not regarded as depriving the Board of au-
thority to act where, as here, it foresees that
the stipulation could be prejudicial to the con-
tractor in some circumstances.

=° See, for example, Hegeman-Harris Co.,
Ine. v. United States, 194 Ct. Cl. 574, 581
(1971) (" * both public and judicial
policy look with favor on stipulations designed
to simplify and shorten litigation to the bene-
fit of all parties * *."); Defoe Sipbuild-
ing Cosapany, note 4, spra, in which the
Armed Services Board stated:

"It is our constant practice to receive forms
of judicial admissions and to give them effect
and we render final decisions based on them in
whole or in part. They are recognized in our
Rules 13 and 15.

"Judicial admissions can be made at any
stage of a litigation, and are a substitute for
and dispense with the need to produce evi-
dence (Note, Judicial Admissions, 64 Colum.
L. Rev. 1125-26 (1964); McCormick's Hand-
book, Evidence, sec. 262 at 630 (2d ed. 1972).
They have to be clothed with a certain formal-
ity which, as the appellant claims, was prob-
ably satisfied in this case.")

5 Bates v. United States, 19G Ct. Cl. 362
(1971); John McShain, In. v. United States,
179 Ct. C. 632 (1967); Braso New York In-
dustries Corp. v. United States, 169 Ct. Cl.
999 (1965) : and Garner v. United States, 161
Ct. Cl. 73 (1963).

See also Ray D. Bolander Company, Ine.,
IBCA-331 (Nov. 16, 1965), 7,2 I.D. 449,
65-2 BCA par. 5224 (reversed on other
grounds, 186 Ct. C. 398 (1968)), in which
the testimony of a Government witness was
stricken because the Government had not in-
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Inc. v. United States, 179 Ct. Cl.
632, 635 (1967), the Court of Claims
described a stipulation as "a judi-
cial admission 52 binding on the
parties making it absent special
considerations." Neither the Court
of Claims'53 nor the several boards 54

have hesitated, however, to relieve
the parties of the burden of their
stipulations in well-defined and lim-
ited areas.

formed the contractor of its intent to call the

witness, as required by a prehearing agree-

ment between the parties.

2 It is highly doubtful that a stipulation as

to "procedure only" would qualify as a

"judicial admission." While the decision in

Defoe Shipbuilding (note 4, supra) was predi-

cated on other grounds, it is clear that the

ASBCA had grave doubt whether a conces-

sion of ultimate liability should be treated as

a judicial admission. Our research has failed

to disclose any case involving a situation even

remotely similar to the question presented

here. In these circumstances we have elected

to treat the stipulation as to "procedure only"

as if it were subject to the exacting standards

required to be met in cases clearly involving

judicial admissions before the stipulation may

be disregarded because of the special con-

siderations shown to be present. See Kasniner

Coinstruction Corporation. v. United States;

text, ifra, and cases cited therein.
53

1legemae-HEarris & Co., Inc., note 50, supra

(counsel may not stipulate the law, since this

is "a function which, in the context of a judi-

cial proceeding, is the province of judges.

* * "); The Sac & Fox Tribe et a. v. United
States, 161 t. Cl. 19 (1963).

Ssee C. I. LeavelZ and Co., ENG. BCA

3492 (Oct. 21, 1975), 75-2 BA par. 11,596

(contractor relieved from stipulation of issues

by the parties with the Board noting "' * *

in instances where a stipulation is inadvertent,

contrary to law, contrary to fact, or made

without proper authority, the Board may dis-

regard the stipulation. * *"); Defoe Ship-

building Company, note 4, supra (Government

relieved from concession of liability in stated

amount in its brief)._ In the course of the

opinion the Board stated at 49,907-908:

"There are features here, however, which make

it doubtful that this concession was truly a

judicial admission. The proper subject of a

judicial admission is a fact. * * The con-

cession made in this case is not of a fact but of

ultimate liability. * * 

In Kaniier Construction Cor-
poration v. United States, 203 Ct.
Cl. 182 (1973), the Court of Claims
found the Engineer Board had
properly refused to be bound by a
stipulation entered into and ap-
proved in an earlier proceeding in
the same case. In connection there-
with the Court stated at page 197:

In ordinary circumstances and absent
special considerations, where a stipula-
tion is entered into before a board and
this court is called upon to review the
board decision, great weight will be given,
to the stipulation. [Citations omitted.] In
instances where a stipulation is inad-
vertent, contrary to law, contrary to fact,
or made without proper authority, this
court may disregard the stipulation.
Though stipulations here were entered
into by the parties during the first board
hearing, subsequent events led the board
to conduct a complete de novo hearing
on reconsideration. * - * (Footnotes
omitted.)

We consider that "special con-
siderations" are present in this case
and that the stipulation should
therefore be disregarded. Previ-
ously we have noted that when the
Board acquiesced in the stipulation
between the parties, it was then ln-
aware of any legal impediments to
giving effect to the terms of the stip-
ulation. In that sense the stipulation
can be said to be inadvertent. In any
event, we consider that in the cir-
cumstances present here, the agree-
ment of the parties for a stay of pro-
ceedings in one appeal pending a
"final determination" of the en-
titlement question on another ap-
peal in a case involving claims aris-
ing at about the same time and un-
der the same contract resulted in

148]
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counsel for the parties' stipulating
to the law. As has been demon-
strated, the stipulation failed to re-
flect an awareness of the Court of
Claims rule against splitting the
cause of action under a single and
indivisible contract. In some cir-
cumstances the terms of the stipu-
lation as agreed upon could at least
present the appellant with serious
problems in pursuing its remedy in
the Court of Claims, even if the
Government ultimately were unsuc-
cessful in interposing a plea in bar
based on the splitting of the cause
of action defense. For the reasons
stated and under the authorities
cited, the Board finds that the stip-
ulation should be disregarded in all
further proceedings related to the
instant appeals. Accordingly, the
stay of proceedings with respect to
IBCA-1072 is hereby vacated.

The stay of proceedings having
been vacated and there being no
other reasons for delay, the appel-
lant is hereby directed to promptly
file the Complaint 55 in IBCA-1072
and in any event within 30 days
from the date of receipt of this
decision.

5 See Government Contracts, McBride and
Wachtel, Sec. 6.20[4]-Statement of Com-
plaint ("Anyone contemplating an appeal
should be mindful of the fact that it is a
fundamental legal right that a defendant in a
law suit be apprised of the charges or details
of the claim brought against him. This is not
a mere technicality, but is of the very essence
of justice and fair play. This should be an
elementary standard before the appeal board.
Consequently. the appellant must state his
contentions in such a way that the Govern-
ment can reply to them and thus establish
issues which the board can adjudicate. Errors
on, the part of the contracting officer must be
specifically assigned * *).

Consolidation of Appeals

As previously noted the question
of consolidation of appeals has been
before the several boards of con-
tract appeals on numerous occa-
sions. A succinct statement of the
rationale underlying consolidation
of appeals is contained in Basic
Cotsorucion Co., ASBCA Nos.
20510, 20581, 2058:5 (Nov. 21, 1975),
75-2 BCA par. 11,611. There the ap-
pellant opposed consolidation on the
principal ground that separate ques-
tions of fact and law were bound to
arise with respect to the three ap-
peals. Addressing itself to this ques-
tion, the Board stated:

Perhaps appellant misunderstands the
normal effect of consolidation. Consoli-
dated appeals normally continue to be

treated as they individually arose, i.e., as

independent appeals, each potentially

posing different legal and factual issues.

The appeals remain separately numbered
and filed. W hen tried and briefed to-

gether, their separate identities remain..

Examination of witnesses at trial can be
accomplished as though three cases fol-
lowed one another for trial or, to' save
witnesses' time, can cover all appeals at
one time. No special skills are required
to keep files, exhibits and transcribed
testimony clear as to the particular ap-
peal to which they related.

* *c t:. 'p

These three appeals involve small

claims of the same electrical subcon-
tractor under the same prime contract,

with the same attorneys and, presumably

some of the same witnesses.

* * '* * *

Since its inception, it has been routine
for this Board, as for its predecessor
Boards, to consolidate appeals. *

* * * * ' *
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It is true that the rules do not expressly
provide for consolidation.. However,
there are several relevant provisions in
the charter and the rules C * *

* * * * *

Moreover, within its sphere the
Board has inherent discretion, as does a
federal court within its sphere, to order
consolidation of appeals in appropriate
cases. An express rule is not required.

*e

[3] The provisions the decision
cites from the charter and the rules
of the ASBCA have their counter-
part 56 in the charter and the rules
of this Board and in many cases the
grant of authority is couched in
virtually identical language. 5 7 The
ASBCA says it has inherent discre-
tion to order consolidation of ap-
peals in appropriate cases. We have
the same discretion and have fre-
quently exercised it in denying 5 or
ordering consolidation 9 where such
action was proposed or opposed by
one of the parties.

se See Cossno Construction Co., IBCA-412
(Feb. 20, 1964), 71 I.D. 61, 1964 BCA par.

4059.
57E g., compare the statement of the broad

general authority conferred by our rules (note
28, supra), with the language quoted in Basic
Construction, spra, from Section II, State-
ment of Purpose, of the ASBCA rules.

58 American Cement Corporation, IBCA-
496-5-65 (Jan. 6, 1966), 65-2 BCA par. 5303
at 24.935 ( * While a request for con-
solidation of related appeals for the purpose
of having one hearing merits serious considera-
tion, the reasons advanced for granting the
stay of proceedings in this case are largely, if
not entirely, in the realm of conjecture
* S 5"').

59 Aneican Cement Corporation, IBCA-
496-5-65 and IBCA-578-7-66 (September 21,
1966), 73 I.D. 266, 66-2 BCA par. 5849,
affirmed on reconsideration, 74 I.D. 15, 66-2
BCA par. 6065 (appeals under same contract
ordered consolidated for purpose of hearing
and decision even though claims embraced
within the two appeals were then pending in
the Court of Claims).

Turning to the facts of this case,
we note that the notice of appealin
IBCA-1072 states there are common
questions of law and of fact in-
volved in the two appeals. In or-
dinary circumstances the presence
of common questions of law and of
fact in appeals arising under the
same contract virtually insures that
they will be consolidated for pur-
poses of hearing and decision.6 0

In ordering consolidation in
Basic Construction Co., spra, the
Board noted that the appeals in-
volved claims of the same electrical
subcontractor under the same prime
contract with the same attorneys
and, presumably, some of the same
witnesses. All of these factors or
their equivalent are present in this
case. Since common questions of
law and of fact are said to be in-
volved here, however, it is much
more likely that the witnesses with
respect to the instant appeals will
be the same. Accordingly, the ap-
peals in IBCA-1061 and IBCA-
1072 are hereby consolidated 61 for
purposes of hearing, briefing and
decision.

605American Cenment Corporation, note 59,
spre; Cf. Doral Construction Co., Inc.,
ASBCA No. 13734 (Dec. 17, 1973) and
Manson, Smith, M1clifaster, inc., ASBCA No.
14128 (Dec. 17. 1973), 74-1 RCA par. 10,432
(appeals consolidated for purposes of decision
where common jurisdictional question pre-
sented, even though the appeals involved dif-
ferent contracts and different contractors).

" There is no reason to await the filing of
the pleadings in IBCA-1072 before ordering
the instant appeals to be consolidated, since
such action would be warranted in the cir-
cumstances present here, even if it were ulti-
mately determined that the appeals do not in-
volve common questions of law and fact. Basio
Construction Co., supra.

148]
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1. The cross motions for summary
judgment in 1BCA-1061 are denied.

2. With respect to the stipulation
between the parties, the Board has
found that the terms thereof have
either been satisfied or should be
disregarded for the reasons stated
in the opinion with the result that
the stipulation will not govern the
future processing of the instant
appeals.

3. The stay of proceedings in
IBCA-1072 is vacated and the ap-
pellant is directed to file the Com-
plaint therein promptly and in any
event within 30 days from the date
of receipt of this decision.

4. The appeals in IBCA-1061 and
IBCA-1072 are hereby consolidated
for purposes of hearing, briefing
and. decision.

WILLIAM F. McGRAw,
Chief Administrative Judge.

I coNCUR:

SPENCER T. NIssEN,
Administrative Judge.

ESTATE OF DEWEY CLEVELAND

5 IBIA 72
Decided April 15, 1976

Appeal from a decision denying peti-
tion to reopen.

AFFIRMED.

1. Indian Probate: Indian Reorga-
nization Act of June 18, 1934: Gen-
erally-270.0
The Indian Reorganization Act recog-
nizes two classes of persons who may

take testator's lands by devise, that is,
any member of the tribe having juris-
diction over such lands and legal heirs of
the testator.

2. Indian Probate: Indian Reorga-
nization Act of June 18, 1934: Con-
struction of Section 4-270.1
The words "or any heirs of such mem-
ber" found in sec. 4 (25 U.S.C. § 464
(1970)) were early concluded by the
Solicitor to mean those who would, in
absence of the will, have been entitled to
share in the estate.

APPEARANCES: C. Richard Neely,
Esq., of the Portland Regional Solici-
tor's Office, for the Superintendent,
Western Washington Agency, appel-
lant.

OPIA701V BY ADIINISTRA-
TIVE JUDGE WILSON

INTERIOR BOARD OF
INDIAN APPEALS

The above-entitled matter cones
before this Board on an appeal
taken by the Superintendent of the
Western Washington Agency,
through his attorney, C. Richard
Neely of the. Portland Regional
Solicitor's Office, from Administra-
tive Law Judge Robert C.
Snashall's denial to grant a reopen-
ing of the estate herein.

The record indicates an Order
Approving Will and Decree of Dis-
tribu-tion was issued by the Judge
on Mar. 17, 1975. In the said order
the Judge found and declared the
forth, fifth, sixth, sevelth and
eighth clauses of the decedent's will
of Feb. 19, 1969, devising lands to
his grandchildren, Josephine Car-
rie Penn, Donneen Ivy Penn,
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Stanley Penn, Francine Penn and
Frank Penn, of no force and effect
since they were neither heirs at law
of the testator nor members of the
Quinault Tribe as required by sec-
tion 4 of the Act of June 18, 1934,
48 Stat. 985, 25 U.S.C. 464
(1970), hereinafter referred to as

the Act.
Thereafter, on May 14, 1975,

Emily Cleveland Cooper, for her-
self and as guardian ad litem for the
minors, Josephine Carrie Penn,
Donneen Ivy Penn, Frank Ross
Penn, along with Stanley William
Penn and Francine R. Wilkin
through their attorneys, Roche and
Roche, filed a petition for rehear-
ing. The petitioners alleged that the
.notices of hearing mailed were in-
adequate to put them on notice that
issues concerning construction of
the will of decedent were to be tried
and that they were not afforded op-
portunity to obtain counsel to rep-
resent them in the hearing which in
effect was a will contest.

The Judge on May 30, 1975,
denied the petition for rehearing on
the basis that the petitioners had
failed to offer documentation and
other evidence in support of their
contentions or allegations. No ap-
peal was taken by the petitioners
from the said denial for rehearing.

On July 28, 1975, a petition to re-
open the estate was filed by S. A.
Lozar, Stiperinteudent of the West-
ern Washington Agency, pursuant
to the provisions of 43 CFR 4.242
(d) alleging error on the part of
the Administrative Law Judge in

interpreting sec. 4 of the Act of
June 18, 1934, supra, so as to re-
clude the testator's grandchildren
from receiving devises under his
will involving lands situated on the
Quinault Tndian Reservation,
Washington.

The Judge on Aug. 12, 1975,
denied the petition to reopen on past
precedent of the Department. The
Judge in his denial further stated
that he was without authority to
rule in contradiction of the estab-
lished decisions of the Department,
citing in support thereof the Estate
of Ema Blowenake Goodbear
Mike a/lk/a Emma Walking Priest,
IA-916 (Oct. 26, 1960); Estate of
Rose Josephine LaRose. Wilson Eli,
2 IBIA 60, 80 I.D. 620 (1973) and
the Solicitor's Opinion, 54 I.D. 584
(1934).

Thereafter, on Aug. 25, 1975, the
Superintendent of the Western
Washington Agency, Bureau of In-
dian Affalirs, through his attorney,
C. Richard Neely, Assistant Region-
al Solicitor, Portland, filed a notice
of appeal from the Administrative
Law Judge's denial of Aug. 12, 1975.

Appellant as basis for the appeal
states:

The Administrative Law Judge erred
in voiding those portions of decedent's
will which devised trust allotted lands
situated on the Quinault Indian Reserva-
tion to his grandchildren based upon his
interpretation that they were not heirs or
eligible devisees under Section 4 of the
Indian Reorganization Act of 1934 (now
codified 25 U.S.C. § 464).

The appellant along with the no-
tice of appeal filed a memorandum
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of authorities in support of the ap-
peal.

As stated in appellant's memo-
randum, the only issue in the appeal
herein is whether Dewey Cleve-
land's grandchildren come within
the meaning of the phrase "any
heirs of such member" as used in sec.
4 of the Indian Reorganization Act
which in relevant part provides:

* * * and in all instances such lands
or interests shall descend or be devised,
in accordance with the then existing laws
of the State, or federal laws where ap-
plicable, in which said lands are located
or in which the subject matter of the cor-
poration is located, to any member of
such tribe or such corporation or any
heirs of such member: * * .

The term "heirs of such member,"
was interpreted by the Assistant
Secretary of the Interior to mean
"heir of the testator," 54 I.D. 584,
585 (1934). The Secretary in regard
thereto stated:

I am of the opinion that * * * the tes-
tator may devise to his own heirs * * *
but that outside the circle of heirs, the
testator may devise only to fellow-mem-
bers of his tribe or corporation.

[1] The Department has since
construed 25 U.S.C. § 464 (1970) as
limiting testamentary disposition of
lands subject to the Act of 1034, su-
pra, to (1) 'a member of the tribe,
or (2) an heir of the testator. Estate
of John Moccasin, A-1395 (June
30, 1966).

In light of the foregoing decision
since, the grandchildren are not
members of the Quinault Tribe, it
is necessary to determine if they fall
within the class of "heirs" in order
to qualify as eligible devises under
the testator's will.

In order to make that determina-
tion we must look to the existing
laws of descent and distribution of
thestate where such lands are situ-
ated to ascertain to whom such land
descends in the absence of a will
since there are no Federal laws of
descent and distribution applicable
to Indian trust lands.

The Revised Code of Washing-
ton, 11.02.005(6) (1965) defines
heirs as:

"Heirs" denotes those persons, in-
cluding the surviving spouse, who are
entitled under the statutes of interstate
succession to the real and personal prop-
erty of a decedent on his death intestate.

The foregoing definition is in
line with the interpretation given
and followed by the Department in
its decisions involving sec. 4 of the
Act since 1934.

The Board is not unmindful of
the term "any heirs" as it appears
in sec. 4 of the Act. However, re-
garding the term, the Secretary on
p. 584 of the 1934 opinion in deal-
ing with the question of what per-
sons other than members of the
testator's tribe may lawfully be des-
ignated as devisees of his restricted
property stated:

* * If "such member" refers to the
testator himself, then the class of non-
members entitled to receive restricted
Indian property will be limited to those
who through marriage, descent or adop-
tion have acquired a relationship to the
testator sufficient to constitute them heirs
at Ze'w. [Italic supplied.]

Moreover, on page 585 of the same
opinion the Secretary went on to
state:
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* * * I am of the opinion * * * that the
testator may devise to his own heirs ***.

In considering the term "or any
heirs of such member" the Secretary
in referring to the legislative his-
tory, p. 586 of the opinion, con-
cludes:
* * * It seems clear that the purpose of
these legislative afterthoughts was not
to alter fundamentally the intent and
scope of the original restriction but
rather to provide for the exigencies of
a special case that had not been distinctly
considered, namely, the case of an In-
dian testator desiring to divide his estate
by will among those who would, in the
absence of a will, have been entitled to
share in the estate, namely, his own
heirs.

On the same page of the opinion
the Secretary makes reference to an
explanatory statement made to the
House of Representatives by the
Chairman of the House Committee
on Indian Affairs as follows:

* * * It, [Section 4] however, permits
the devise of restricted lands to the heirs,
whether Indian or not. * * *

It is the contention of the appel-
lant that the 'term "any heirs" as
used in 'the Act is ambiguous in
identifying those persons to whom
a living testator may devise land
since technically a living person has
no heirs hut only heirs apparent or
presumptive heirs. Accordingly, the
appellant argues that the Depart-
ment in its past interpretation of
"any heirs" in limiting or restricting
the devise of lands to those persons
who would take the land if the
Indian died without a will is too
narrow and overly restrictive, thus,
prohibiting a devise -of land to

more remote, presumptive heirs in
those instances where there is an
intermediate living person more
closely related to the testator as a
presumptive heir.

The appellant further contends
that such prohibition against devis-
ing the land to more remote, pre-
sumptive heirs is in direct conflict;
with the expression given in the
1934 opinion of the Secretary per-
mitting the devise of such land to
any person who is a natural heir
within the testator's "circle of
heirs."

In essence, the appellant contends
that the term "any heirs" means
''presumptive heirs" and that the
grandchildren, children of the
living daughter of the testator, fall'
within the meaning of presumptive
heirs and, therefore, are eligible to
take the' lands. situated on the
Quinault Reservation.

We disagree with the appellant's
contention that the grandchildren
in the appeal herein fall within the
meaning of presumptive heirs as
that term is commonly defined.

In the first instance the Secretary
in his opinion of 1934 as indicated
elsewhere herein used the term "heir
at law" as well as in his reference
therein to the legislative history,
where he concluded:

* * * to divide his estate by will among
those who would, in the absence of a will,
have been entitled to share in the estate,
namely, his own heirs. [talics supplied.]

Clearly, the foregoing indicates
the term "any heirs" to have a
limited meaning, that is, restricting
devises of lands subject to the Act
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to those persons to whom a de- Appellant, in the face of the fore-
cedent's property passes under ap- going decisions, nonetheless urges
plicable laws of descent in the ab- that the words "any heirs" as used
sence of a will. in the Indian Reorganization Act

The foregoing interpretation was should not be given the alleged nax-
clearly spelled out in the Estate of row and unrealistic meaning here-
Left land or John (Johnson) Left tofore given thereto by the Depart-
Hand, 11223-39 (June 17, 1940), ment and that it be given the ordi-
wherein the Department held that: nary or popular meaning of the

A grandson was not an heir at law of word "heir" which would permit
the testator, being the son of a decedent's presumptive heirs to be named
living son and therefore not qualified un- as eligible devisees in an In-
der section 4 of the Act of June 18, 1934 dian will regardless of their degree
(48 Stat. 984). of relationship to the testator or the
The Department further held in fact that there are living persons
the same case that the "rights of all more closely related to the testator.
parties under the will must be Under the foregoing interpretation
determined as of testator's death." the appellant contends that Dewey

In the Estate of Fm na Blow- Cleveland's grandchildren are
sn.ke Goodbear Mike a/k/a Emnma clearly presumptive heirs of the
Walking Priest, supra, it was testator and the devise of land to
st ted: them on the Quinault Reservation is

[2] It is clear from the foregoing valid notwithstanding the fact their
quotation [54 I.D. 585-6] that the phrase mother survived the testator and
in ['the] section reading "or any heirs of s ym
such member" was early concluded by
this office to mean those who would, in An "heir presumptive" is defined
the absence of a will, have been entitled as:
to share in the estate. i * *

The term "legal heir" was used
therein to designate to whom lands
could be devised.

Likewise, in the Estate of John
Moccasin, supra, it was held that a
legal heir could take as a devisee-un-
der sec. 4. The Estate of Rose
Josephine LaRose Eli; supra, held
that "as long as the intermediate
parent is still living it is undisputed
that the grandchild of a decedent
cannot be the heir of the decendent
under the laws of the state of
Montana."

The person who, if the ancestor should
die immediately, would, in the present
circumstances of things, be his heir, but
whose right of inheritance may be de-
feated by the contingency of some nearer
heir being born; as a brother or nephew,
whose presumptive succession may be
destroyed by the birth of a child.

Black's Law Dictionary, Revised
4th Edition (1968) citing various
case authority; Ballentine's Law
Dictionary, 3d Edition (1969).

The above definition expresses
what we consider the most coin-
nmonly and widely accepted con-
struction of the term "heirs pre-
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sumptive." As has been indicated
elsewhere hereiii, the Department in
its decisions, though not using the
term "heirs presumptive" the use of
the terms "heir at law or legal heir,"
is in keeping with the definition
above stated and with the intent of
Congress as expressed in the legis-
lative history of the Act. Any inter-
pretation to the contrary, such as
the appellant urges, would be incon-
sistent with the commonly accepted
legal usage of the term.

Accordingly, we find that the
grandchildren of Dewey Cleveland
in the case at bar do not fall within
the meaning of the term "any heirs"
of the Act and, therefore, are in-
eligible to take the lands situated on
the Quinault Reservation under the
testator's will.

NOW, THEREFORE, by virtue
of the authority delegated to the
Board of Indian Appeals by the
Secretary of the Interior, 43 CFR
4.1, the Order Denying Petition to
Reopen issued under date of Au-
gust 12, 1975, by Administrative
Law Judge Robert C. Snashall
be, and the same is hereby
AFFIRMED.

This decision is final for the
Department.

ALEXANDER H. WILSON,.
Adiministrative Judge.

WE CONCUR:
WI. PLIP HORTON, Member of

the Board.

MITCHELL J. SABAGH,

Administrative Judge.

ITMANN COAL COMPANY

6 IBMA 121

Decided Apri 15,1976

Appeal by Itmann Coal Company from
an order by Administrative Law
Judge George H. Painter in Docket
M 75-136 dismissing a petition for
modification of the application of 30
CFR 75.1712-2 pursuant to section
301 (c) of the Federal Coal Mine
Health and Safety Act of 1969.

Affirmed.

Federal Coal Mine Health and Safety
Act of 1969: Modification of Applica-
tion of Mandatory Safety Standards:
Generally

A petition for modification alleging in
substance an erroneous interpretation of
a mandatory safety standard by MESA
does not state a claim upon which relief
can be granted under section 301(c) of
the Act. 30 U.S.C. § 861(c) (1970).

APPEARANCES: Timothy M. Biddle,
Esq., for appellant, Itmann Coal Com-
pany; Robert L. Long, Esq., Associate
Solicitor, Thomas A. Mascolino, Esq.,
Assistant Solicitor, and Robert A.
Cohen, Esq., Trial Attorney, for ap-
pellee, Mining Enforcement and Safety
Administration; Steven B. Jacobson,
for appellee, United Mine Workers of
America.

OPINION BY CHIEF ADMIN-
ISTRATIVE JUDGE DOANE

INTERIOR BOARD OF MINE
OPERATIONS APPEALS

Itmann Coal Company (Itmann)
appeals from the prehearing dis-

208-305-76 A
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missal in Docket No. M 75-136 of
its petition for modification of the
application of 30 CFR 75.1712-2
filed under sec. 301(c) of the Fed-
eral Coal Mine Health and Safety
Act of 1969. 30 U.S.C. § 861 (c)
(1970).:. In its petition, Itmann.
sought relief from a change in in-
terpretation of. the subject regula-
tion by the Mount Hope District
Manager of the Mining Enforce-
ment and Safety Administration
(MESA). Administrative Law
Judge Painter dismissed,. ruling in
substance that allegations adding
up to a complaint against an er-
roneous interpretation of a "manda-
tory safety standard" do not state a
claim upon which relief can be
granted under sec. 301(c). On ap-
pea], Itmaln challenges Judge.
Painter's ruling, contending that he.
misconstrued sec. 301 (c). For the
reasons set forth below, we are of
the opinion that neither an operator
nor a representative of miners may
contest the validity of MESA's in-
terpretation of a mandatory safety
standard in a sec. 301 (c) proceed-
ing, and accordingly, we affirm the
order of dismissal.

Factual and Procedural
Background

The subject of the instant peti-
tion for modification is a bathhouse
which serves the Itinann Nos. 1, 2
and 3 Mines which are operated near,
Itmalun, West Virginia. The Nos. 
and 2 Mines each have a. ingl&.
portal, and the bhthhouse is located
1.1 miles from the portal of the
former and 2.2 miles from the

portal of the latter. The No. 3 Mine
has two portals, one of which is 500
feet from the bathhouse while the
other is 4.5 miles distant from that
point.

By letter dated June 13, 1972, the
Bureau of Mines approved the cur-
rent location of the subject bath-
house. Nearly 3 years later, despite
the lack of any material change in
circumstances, the Mount-Hope Dis-
trict Manager for the Mining En-
forcement and Safety Administra-
tion rescinded the- previous ap-
proval in a letter to Itmann dated
May 21, 1975.

Subsequently, on May 28, 1975,
three notices of. violation were is-
sued alleging nonconformance with
30 CFR 75.1712. Itmann applied for
review of these notices under sec.
105 of the Act on June 3, 1975. 30
U.S.C. § 815 (1970) . HOPE 75-804,
75-805 and 5-806. These applica-
tions for review are currently stayed
pending the outcome of this appeal.

At all times pertinent to this case,
the substantive standard governing
bathhouses has been 30 CFR 75.-
1712-2 -which provides:

Bathhouses, change rooms, and sani-
tary toilet facilities shall be in a location
convenient for the use of the miners.
Where such facilities are designed to
serve more than one mine, they shall be
centrally located so as to be as conveni-
ent for the use of the miners in all mines
served by such facilities.

The above quoted regulation was
promulgated by the Secretary in ac-.
cordance with sec. 301(d) of the
Act, 30 U.S.C. § 861(d) (1970),
pursuant to discretionary authority
to create a safety standard granted
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in sec. 317(1), 30 U.S.c. § 877(1) dismiss, holding that 30 CFR 75.-
(1970), 30 COFR 75.1712, which 1712-2 is a mandatory safety stand-
states in pertinent part: ard on the ground that any standard

The Secretary mbay require any op- set out in section 302 through see.
erator to provide adequate facilities for 318 is a safety standard.' He then
the miners to change from the clothes dismissed the subject petition sua
worn underground, to provide for the
storing of such clothes from shift to sponte on the ground that the inter-
shift, and to proviqc sanitary and bath- pretation of a mandatory safety
ing facilities. * * * [Ita-lics added.] standard by a District Manager can-

Itmann filed the instant petition not be challenged in a modification
for modification on June 10, 1975, proceeding.2

contending, with respect to the new Itmann timely noted an appeal to
interpretation of 30 CFR 75.1712-2 the Board on July 29, 1975. Timely
and to the subject mines, ** that briefs have since been filed by all
an alternative method of achieving parties, and the case is now ripe for
the result of such standard exists decision.
which will at all times guarantee no
less than the same measure of pro- Although the propriety of the Judge's

tection afforded the miners * * * by ruling is not directly before us, we believe that
several observations are appropriate with

such standard * 30 U.S.C. § 861 respect to ME SA's argument which was Sap-

(c) (1970). The "alternative meth- ported by the UMWA. MESA has contended
that 30 CFR 75.1712-2 is essentially a manda-

od" alleged by Itmann was 30 CFR tory health standard because it " indi-

75.1712-2;a- it was interpreted and cates few if any safety considerations *'
(Br. of MESA, p. 6).

applied to the subject mines from In the first place, MESA has never atly

June 13, 1972, until May 21, 1975. stated that 30 CFR 75.1712-2 serves no safety
purpose at all, an essential predicate to theOn, June 12, 1975, the United legal conclusion they would have us draw.

Mine Workers of America (UM Second, if we were to accept the invitation by
WA) fled n anser aountiu to MESA and the IJMWA to declare 50 GEE

WA) filed an answer amounting to 75.1712-2 to be a mandatory health standard,
a general denial. questions would inevitably arise as to its en-

forceability inasmuch as it was developed byNoting :that sec. 301(c) by its the Secretary as a safety standard under see.
terms applies only to "mandatory 301(d) of the Act, 30 U.S.C. § 861(d) (1970).

Compare 30 U.&.C. §§ 11(d), 841 (1970)
safety -standards, MESA moved with United States v. Finey Coal Company,
for dismissal of Itmann's petition 493 . 2d 285 (6th Cir.), cert. denied, 419 U.S.

1089 (1974). Finally, we are well aware of 30on June 2,1l975 On the ground that GEE 71.401 which tracks 0 GEEL 75.1712-2

30 CFR 75.1719-2 is in substance almost exactly and was developed and promul-
mandatory ~~~~~~~gated as a mandatory health standard for ra mandatory health standard. The face facilities. We do not view the similarity

UMIWA supported MESA's motion as a serious problem in and of itself, because
a standard can be both a health standard andon June 30, 1975, and on that same a safety standard. Compare 30 U.S.C. § 841

day Itmann filed a statement in op- (a) itts 30 U.S.C. 878 (1970).
: . .: - 2 Itmaun has not questioned the propriety

position; 43 CFII 4.510. of the Judge's action in raising this issue sua

By order dated July 18, 1975, the sponte or dismissing the subject petition with-
out allowing an opportunity to be heard onJudge denied MESA's motion to such issue.



178 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [83 ID.

Issue on Appeal

Whether the Administrative Law
Judge correctly ruled that an al-
legation of an erroneous interpreta-
tion of a mandatory safety standard
by a MESA District Manager does
not state a claim upon which relief
may be granted under sec. 301 (c) of
the Act.

Discussion

By its petition for modification,
Itmann sought relief from a change
in interpretation of 30 F
75.171-2 by a MESA District
Manager with respect to the subject
mines, a change which meant that
the location of the bathing facility
in question was allegedly no longer
in compliance. Itmann asked that
the original interpretation of 30
CFR 75.1712-2 be substituted for

.the new interpretation, claiming
-that the former is, in the words of
sec. 301 (c), "* * * an alternative
*method of achieving the result of
such standard * * * which will at
all times guarantee no less than the
same protection afforded by such
standard * * *." 30 U.S.C. § 861 (c)

(1970). Itman argues that unless
we construe sec. 301 (c) to cover
the subject claim, it will have no
available avenue to seek relief and
will be denied administrative due
process.

Judge Painter was of the view
that Itmaln could raise an issue as
to the correctness of the District
Manager's new interpretation, but
,not in a sec. 301(c) proceeding. He
acknowledged Itmann's right to ad-
ministrative due process, but ex-

pressed the opinion that " * *
That issue is to be decided in review
proceedings under sec. 105 (a) of
the Act. * * *" 30 U.S.C. § 815 (a)
(1970).

On appeal, MESA and the
UMWA contend that the Judge's
analysis was sound and that his
order of dismissal should accord-
ingly be affirmed.

The clause of section 301(c) un-
der which Itmanif claims relief
reads as follows:

Upon petition by the operator * *
the Secretary may modify the applica-
lion of any mandatory safety standard to
a mine if the Secretary determines that
an alternative method of achieving the
result of such standard exists which will
at all times guarantee no less than the
same measure of protection afforded the
miners of such mine by such standard
* * *

In our opinion, this clause was
intended to cover petitions to sub-
stitute an alternative safety stand-
ard in whole or in art for an exist-
ing one having the force and effect
of law with respect to an individual
mine. The petition here does not in-
volve any such claim; rather, it con-
cerns a request to substitute an alter-
native interpretation of a manda-
tory safety tandard for that cur-
rently applied by a MESA District
Manager which does not have the
force and effect of law.3 We do not
think the Congress contemplated
that sec. 301(c) would cover such a
claim for relief. To conclude other-
wise would turn sec. 301(c) into a
review proceeding involving ab-

a This kind of statement of policy is not
binding on us, and does not have the status of
a regulation or a decision of the Board.
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stract claims for declaratory relief
where we would be asked to deter-
mine the validity of MESA inter-
pretative policy, a policy which does
not have the force and effect of law.
We would, for example, have to en-
tertain challenges to the validity of
changes in the inspector's manual.
Sec. 301 (c) was not devised for set-
tlement of such theoretical disputes,
and we reiterate that it does not
provide for a review proceeding.
See En the M11atter of: Affinity Mii-
ing Comp any v. ALE SA, 6 IBMA
100. 83 I.D: 108, 1975-1976 01HD
par. 20,651 (1976).

In rejecting Itmann's appeal, we:
are not, as Itmann contends, deny-
ing administrative due process by
foreclosing litigation of the issue
sought to be raised in this proceed-
ing. As MESA and the UMWA.
have argued, Itmann can challenge
the District Manager's inter'preta-
tion of 30 CFR 75.1712-2 in the
course of seeking an administrative
remedy from enforcement of such
interpretation in the application for
review proceedings referred to ear-
lier as having been stayed pending
the outcome of this appeal.

ORDER

WHEREFORE, pursuant to the
authority delegated to the Board by
the Secretary of the Interior (43
CFR 4.1 (4)), the order of dismissal
in the above-captioned docket IS
HEREBY AFFIRMED.

DAvD DOANE,
Chief Administrative Judge.

I CONCUR:

lowARD J. SCnRLLtnEroG, J,
Administrative Judge

APPEAL OF IVERSEN CONSTRUC--
TION COMPANY (A/K/A ICONCO)

IECA-981-1-73

Decided April 19,1976

Contract No. 14-06-D-7193, Specifica-
tions No. DC-6898, Upgrading Section
of ialin-Roinnd Mountain 500-kilo-
volt Transmission Line No. 1, Bureau
of Reclamation.

Denial of Claim AffThnned, on Recon-
sideration.

1. Contracts: Construction and Opera-
tion: Changes and Extras-Contracts:
Disputes and Remedies:. Burden of
Proof-Contracts: Performance or
Default: Acceleration-Rules of Prac-
tice: Appeals: Reconsideration

Where in moving for reconsideration of:
a decision denying its claim for con-
structive acceleration, the contractor
contended that the Bureau's failure to

promptly investigate its claim of delay,

due to unusually s e v e r e weather
amounted to a denial of a request for a

time extension and that the denial plus
other actions of Bureau inspectors con-

stituted an order to complete the Work by
the specified completion date irrespective

of excusable delay and thus:was an ac-
celeration order, the Board ruled that a
denial of a request for a time extension
was insufficient in and of itself to con-
stitute constructive acceleration and re-
viewing the evidence, affirmed the denial

of the claim, holding that the actions of

179
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the inspectors were regarded as sugges-
tions by the contractor and accepted or
rejected depending on whether the sug-
gestions were practical or economical.

APPEARANCES: Mr. Wade H. Hover,
Attorney at Law, San Jose, California,
for the appellant; HIr. William A.
Perry, Department Counsel, Denver,
Colorado, for the Government.

OPINION BY ADMINISTRA-
TIVE JUD GE NISSEN

INTERIOR BOARD OF
CONTRACT APPEALS

Appellant has filed a timely mo-
tion for reconsideration of our de-
cision of Dec. 30, 1975, 82 I.D. 646,
76-1 BCA par. 11,644. The motion
alleges that the decision is not sup-
ported by the findings of fact and is
contrary to the applicable law. More
specifically, appellant asserts that
by focusing on the question of
whether Mr. Hart in the Oct. 1
telephone conversation with Mr.
Allison ordered, requested or sug-
gested that appellant add more men
and equipment to the job in order
to complete the work by the sched-
uled completion date of Nov. 1,
1971, we overlooked the central is-
sue which is whether denial of the
timie extension to which we found
appellant entitled together with the
conduct of Bureau personnel con-
stituted a constructive acceleration.
Appellant accuses us of viewing the
course of conduct of the parties sub-
sequent to Oct. 1 with "tunnel
vision" and urges that we vacate our
decision and adopt the position of
the dissent.;

In opposing the motion, Depart-
ment counsel relies on decisions to
the effect that in the absence of
newly discovered evidence, motions
for reconsideration which merely
repeat arguments that were fully
considered in the original decision
will ordinarily be denied.' While
this rule might properly be applied
here, we conclude that the motion
warrants further discussion. The
facts are fully set forth in the deci-
sion and will be repeated here only
insofar as necessary to dispose of
the issues raised by the motion.

Appellant's basic position is that
the project engineer's failure to act
promptly on its letter of Oct. 4 giv-
ing notice of delay due to unusually
severe weather constituted a denial
of a request for a time extension and
that the denial plus other actions of
Bureau personnel urging that ap-
pellant add men and equipment to
the job in order to complete the
work by the specified completion
date of Nov. 1 amounted to a con-
structive acceleration.

We noted in our decision that the
Bureau appeared to have miscon-
ceived the nature of its obligation
to investigate the delay due to n-

usually severe weather and to make
an appropriate extension of the
completion date.2 We also noted,

'Among others, COAC, Inc., IBCA-1004-9--
73 (eb. 19, 1975), 82 I.D. 65, 76-1 BCA par.
11, 104.

2 Information as to weather conditions
relied upon as a cause of excusable delay being
as readily available to the Government as to
the contractor from another Government
agency, the contractor ordinarily has no duty
to document such weather conditions as a,
basis for an extension. of time., Paul A.
Teegraiea,IBCA-382 (Sept. 27, 1963), 70 I.D.
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however, that appellant appeared to
have acquiesced in the Bureau's
handling of the matter. This con-
clusion was based on evidence that
although Mr. Allison had examined
records of weather conditions occur-
ring at the vicinity of the job prior
to the Oct. 1 telephone conversation
with Mr. Hart, no effort was made
to furnish Hart with the results of
that examination in the telephone
conversation or in subsequent cor-
respondence. during contract per-
formance or immediately following
completion of the work, upon the
absence of any protest or notice to
the Bureau that the failure to act
promptly on the notice of delay was
causing appellant to incur addi-
tional expense and upon the absence
of any request by appellant that the
job -be shut down for the winter..
Considering these facts, we further
observed, " * * the conclusion ap-
pears to be warranted that the con-
tractor's decision to resume work on
Oct. 4, 1971, was motivated by the
improving weather conditions
rather than the actions of the Bu-
reau's representatives." (76-1 BCA
,at 5,558-559.)

Appellant argues that our acqui-
escence theory is not supported by
the facts, the terms of the contract
or the applicable law and that after

436, 437, 1963 CA par. 3876 at 19,260; Per-
mont Division, Dynamics Corporation of
America, ASBCA No. 15806 (Feb. 20, 1975),
75-1' BCA par. 11,139 at 52,999. The con-
tractor's obligation is otherwise where the
causes of delay are peculiarly within the con-
tractor's knowledge.

the request for a time extension, ap-
pellant had no obligation other than
to conduct its operation in accord-
ance with the granting or denial of
its request by the Government. Even
though the Bureau and not appel-
I ant had the obligation to obtain the
'data to either support or rebut the
existence of unusually s e v e r e
weather (note 2, supra), the record
is clear that Mr. Allison was in-
formed in the Oct. 1 telephone con-
versation with Mr. Hart that an ex-
tension of the completion date de-
pended upon proof that weather
conditions experienced by appellant
were unusually severe. (76-1 BCA
at 55,553.) The final sentence of the
project engineer's letter of Oct. 8s

1971, which-was written in response
to appellant's letter of Oct. 4, 1971,
was as follows: "However, deter-
mination of unusually s e v e r e
weather is made by comparison with
long-term- weather records." We
adhere to the view that a reasonable
contractor faced with such notice
and in possession of information
which would support its claim of
unusually severe weather would en-
deavor to make such information
available to the Government irre-
spective of whether the contract im-
posed such an obligation upon it and
that we were warranted in conclud-
ing, from appellant's failure to do
so and its failure to protest the Bu-
reau's handling of the notice of de-
lay, that appellant was not actively
pursuing its claim for a time exten-
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sion. This; as we pointed out, may
well have been due to improving
weather conditions obviating, in the
minds of. appellant's officers, the
necessity for an extension.

The elaborate data and analyses
submitted by appellant's expert
witness in support of the claim of
unusually severe weather make it
obvious that the merits of the claim
were not self-evident. Accordingly,
even if a prompt investigation of
the claim had been undertaken, it is
clear- that the Bureau would have
been entitled to a reasonable time in
which to conduct the investigation
and that appellant could not reason-
ably expect that its request would
be instantly granted. This, of course,
bears on. the question of when the
Bureau's failure to promptly act on
the claim became unreasonable and
the equivalent of a denial.

[I]. Accepting appellant's conten-
tion that the Bureau's failure to
promptly act on its notice of delay
due to unusually severe weather
constituted a denial of its request
for a time extension and was so
treated by appellant (the latter as-
sertion being dubious indeed), have
the elements necessary to ground a
successful claim of constructive ac-
celeration been made out? Although
we have indicated that a crucial fact
is a denial of a time extension be-
cause it thereby signals that adher-
ence to the original schedule is re-
quired,0 it is clear that something

3 Tyee Construction Company, IBCA-692-
1-68 (June 30, 1969), 76 I.D. 118, 69-1 BCA
liar. 7748, cited by appellant.

more than a denial of a justified re-
quest for a time extension is re-
quired in order to constitute con-
structive acceleration.' Continental
Consolidated Corporation v. United
States, Ct. C1. No. 214-69 (Feb. 11,
1972), 17 CCF par. 81,137 (Trial
Judge Opinion) adopted by the
Court, 200 Ct. Cl. 737 (1972), cited
by the dissent and by appellant in
support of its motion for reconsid-
eration, is not authority for a con-
trary conclusion since in that case
the contractor had clearly been or-
dered to accelerate if, in fact, the
work was on schedule considering
time extensions to which the con-
tractor was entitled. In addition the
opinion states, 17 CCF at 86,099: "A
contractor under directive to finish
by a date earlier than the one to
which the contract is ultimately ex-
tended has been effectively ordered
to accelerate." Since we held that.
appellant was entitled to an exten-
sion of 6 calendar days as a result
of the first storm and upon timely

4 As support for the quoted statement in
Tsee, note 3 supra, we cited Blectronic and
Missile Feclities., Inc., ASBCA No. 9031
(July 23, 1964), 1964 BCA par. 4338. How-
ever, we appear not to have considered the
decision on reconsideration of the cited case
(Oct. 6, 1964), 1964 BCA par. 4474 at 21,516:

"As emphasized in the Board's original
opinion, the order to accelerate did not arise
from the Government's failure to grant dur-
ing performance the time extension to which
appellant was entitled, but rather from the
Government's requirement that the contractor
adhere to the original progress schedule and
completion dates after the Government became
charged with knowledge that the contractor
had experienced excusable delays for which it
was claiming the right to a time extension."

See also Fermont Division, Dynamics Cor-
pleration of America, note 2 snpra, and cases
cited.
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request would have been entitled to
a further extension of 4 days for
unusually severe weather in the
middle and latter part of Oct., we
will briefly review the evidence to
ascertain if it would support 'a find-
ing that appellant was under a di-
rective to complete the work by Nov.
1, 1971.

Appellant relies principally on
evidence that upon the resumption
of work after the first storm Mr.
Bouett, Mr. Chiolero and other Bu-
reau personnel onthe work site were
very insistent that appellant speed
up the work by adding men and
equipment to the job.5 While there
is no doubt that statements to the
effect that appellant needed more
men and equipment on various
work operations were made from
time to time by Bureau personnel,
the record reflects that Messrs. Al-

lison and Jack Iversen had solic-
ited Mr. Chiolero's assistance, stat-
ing that they had not previously
done any footing work, that dur-
ing contract performance Mr.

5 Appellant, appears to have abandoned
reliance on: the Oct. telephone conversation
as a basis for: the claim. See pages , 4, 5 and
6 of the 'Points and Authorities in Support
of Motion for Reconsideration." See al8o page
3 thereof where the following appears: "* e *
This refusal to grant appellant's request due
to the government's inaction caused appellant
to believe that he was required to complete the
work by the original completion date despite
the unusually severe weather conditions. This
reasonable belief was buttressed by the con-
duct of the government inspectors on the job-
site who during the month of Oct. 1971 became
increasingly demanding and pressed appellant
to ensure completion by Nov. 1, 19711

Chiolero's assistance was sought
and that ChiolerQ made sugges-
tions, that these sggestions, in-
cluding those concerning the addi-
tion of men and equipment to the
job, were accepted or rejected by
appellant's superintendent on the
basis of whether the suggestions
were considered practical or eco-
nomical, that appellant's superin-
tendent, Jack Iversen, acknowl-
edged that he had not been directed
to speed up the work and that he
objected to the use by appellant's
counsel of the term "directed" in
connection with the employment of
additional men and equipment, as-
serting that he thought its use un-
fair (footnotes 29 and 30 of opinion
and accompanying text). Also note-
worthy, is Mr. Iversen's testimony
that the work had reached a rea-
sonable and practical stopping
point at the time of the snowstorm
of Sept. 29 and 30, 1971, and that
because a series of jobs had to be
done, this was not the case after
work resumed on October 4 (foot-
note 26 and accompanying text). In
addition, the record indicates that
most of the suggestions upon which
appellant' relies were made sub-
sequent to Oct. 15 when appellant
was committed to finishing the
work in any event. Under these cir-
cum§tances, we are not persuaded
that we erred in failing to find that
the suggestions of Bureau person-
nel that men and equipment be
added to the job constituted a di-

183179]



184 DECISIONS OF. THE DEPARTMENT OF THE INTERIOR [S3 .D.

rective ` that the work be completed
by Nov. 1.7

Appellant placed some emphasis
upont other actions of Bureau per-
sonnel, i.e., the direction from Mr.
Bouett in connection with the re-
sumption of work after the first
storm in substance "get on it'as soon
as you' can" which Mr. Chiolero
passed on to appellant; the conVer-
s-ation with Mr. Chiolero testified
to by Richard Iversen to the effect
thatif- appellant pulled off of the
job and the weather remained nice,
appellant would face the conse-
quence-of the contract being termi-
nated; 8 the controversy over appel-
lant's refusal to proceed with con-
crete pours; and the conversation

ftectrccf "eel fnterprises, Inc., IBCA-971-5-
72 (ar. 19, 1974), 81 I.D. 114, 74-1 BCA par.
10,528 is clearly distinguishable. In that case
written and telephonic instructions from
responsible Government officials would, as we
held, clearly have constituted acceleration
orders under appropriate circumstances. The
fatal obstacle to that claim, as appellant rec-
ognizes\was the absence of evidence that the
work would have been on schedule and com-
pleted on time had the 'contractor's requests
for time extensions been granted in a timely
fashion.

7 Although we did not discuss the authority
of inspectors on the job to bind the Govern-
nent assuming the existence of an accelera-
tion order or orders had been proved, we did
not mean to imply that such authority had by
any means been established. In the absence of
a showing of express authority, there must be
evidence from which it can at least be inferred
that the actions relied upon have been ratified
by someone with: authority to oigate the
Government. See, e.g., Fraonklini W. Peters and
Associetes, IBCA-762-1-69 (Dec. 28, 1970),
77 I.D. 213, 248 at 224, 71-1 BCA par. 8615 at
40,029. The absence from the record here of
the daily reports prepared by Bureau inspec-
tors make any- such inference tenuous indeed.

S The record reflects that Mr. Allison to
whom the conversation with Mr. Chiolero was
relayed by Richard Iversen, albeit in a dif-
fereut version, was well aare of Chiolero's
lack of authority to terminate the contract
(Tr. 93, 94).

between Mr. Bouett and Mr. Chio-
lero, overheard by Richard Iversen,
wherein Mr. Bouett instructed
Chiolero "to get us: [appellant] in

-gear- and get more men going and
get that job done by the comple-
tion date" or Mr. Bouett merely in-
quired whether appellant was add-
ing men and equipment to speed up
the work.9 However, we find that
these actions considered either in-
dividually or collectively do not
constitute a directive to complete
the work by Nov. 1 or otherwise ac-
celerate the work irrespective of ex-
cusable delays.

Conclusion

Having reconsidered our decision
and finding no error therein, the de-
cision denying appellant's claim of
constructive acceleration is affirmed.

SPENCER T. NISSEN,
Administrative Judge.

I CONCUR:

WILLIA3YI F. McGRAw,
Chief Administrative Judge.

I dissent and would: grant the
motion for reconsideration for the
reasons set forth in my dissenting
opinion of Dec. 30, 1975, 82 I.D. 646,
76-1 BCA par. 11,644.

KARL: S. VAsiLorF,
Administrative Judge.

9Even if Mr. Iversen's version of this con-
versation is: accepted; its significance depends
on evidence that Mr. Chiolero carried out the
alleged instructions from Mr. Bouett we note
that Chiolero flatly denied ever telling appel-
lant to increase the number of men and equip-
ment on the job (Tr. 383, 354).
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Appeal from the decision (Utah 110-
75-1 (SC)). of Administrative Law
Judge Robert W. DVesch fiding ap-
pellant guilty of grazing trespasses,
fining him for damages caused, and
reducing his active use under his
grazing permit by 20 percent for- 2
years.

Affirmed.

1. Grazing Permits and Licenses:
Generally-Grazing Permits and Li-
censes: Trespass-Trespass: Gen-
erally-Words and Phrases

The term "grazing trespass'< as used in
the context of the Federal Range Code
refers to the grazing of livestock on fed-
eral land without an appropriate license
or permit or in violation of the terms
and conditions of a license or permit, and
not to any other special meaning as-
cribed under other laws and cireum-
stances if inconsistent with this usage.

2. Administrative Practice-Adminis-
trative Procedure: Generally-Attor-
neys-Constitutional Law: Due Proc-
ess-Grazing Permits and Licenses:
Generally 

Although a respondent in a grazing li-
cense trespass hearing brought by the
Bureau of Land Management has the
right to be represented and aided by legal
counsel, the Department has no duty or
responsibility under the Constitution or
the Administrative Procedure Act to pro-
vide such counsel for him.

3. Grazing Permits and Licenses: Gen-
erally-Grazing Permits and Licenses:
Trespass-Trespass: Generally

Where a permittee was found to have
committed repeated grazing trespasses,
a fine of twice the commercial rate for
foraging such animals was warranted in
accordance with the regulations.

4. Grazing Permits and Licenses:
Generally-Grazing Permits and Li-
censes: Cancellation or Reduction-
Grazing Permits and Licenses: Tres-
pass-Trespass: Generally

Where a grazing trespass is willful,
grossly negligent, or repeated, discipli-
nary action in the form of suspension, re-
duction, or revocation, or denial of re-
newal of a grazing license or permit may
be warranted. The regulatory factors,
together with any mitigating circum-
stances, should be considered to deter-
mine the extent of the reduction or other
disciplinary action.

5. Administrative Procedure: Ad-
ministrative Law Judges-Rules of
Practice: Appeals: Generally

Upon appeal from a decision of an Ad-
ministrative Law Judge, the Board of
Land Appeals may make all findings of
fact and .conclusions of law based upon
the record just as though it were making
the decision in the first instance.

6. Grazing Permits and Licenses:
Trespass-Trespass: Generally

In determining whether grazing tres-
passes are "willful," intent sufficient to
establish willfulness may be shown by
proof of facts which objectively show
that the circumstances do not comport
with the notion that the trespasser acted
in good faith or innocent mistake, or that
his conduct was so lacking in reasonable-
ness or responsibility that it became
reckless or negligent.
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7. Grazing Permits and Licenses: Gen-
erally-Grazing Permits and Licenses:
Cancellation or Reduction-Grazing
Permits and Licenses: Trespass

Where the record of a grazing trespass
ease does not support a finding of miti-
gating or extenuating circumstances
which would warrant changing a 20 per-
cent reduction of a grazing permittee's
active use qualifications for two grazing
seasons, an Administrative Law Judge's
order of such a reduction will be upheld.

APPEARANCES: Eldon Brinkerhoff,
pro se.

OPINION BY ADMINISTRA-
TIVE JUDGE THOMPSON

INTERIOR BOARD OF LAND
APPEALS

Eldon Brinkerhoff appeals from
Administrative Law Judge Robert
W. Mesch's decision of June 23,
1975 (Utah 110-75-1 (SC)), which
reduced appellant's grazing privi-
leges on Federal range by 20 percent
for 2 years and assessed damages at
$210, for repeated trespasses com-
mitted during the 1973 and 1974
grazing seasons in violation of the
Taylor Grazing Act of June 28,
1934, as amended, 43 U.S.C. §§ 315,
315a, and 315b (1970), and imple-
menting regulations, 43 CFR 4112.-
3-1 (a) and (b).

The record reveals that in 1973
and 1974, the Bureau of Land Man-
agement (BLM), found appellant's
cattle in an area of the Federal
range not authorized for grazing by
,iis license; 4 violations were found

in 1973 with a total of 88 cattle, and
3 violations in 1974, totaling 17 cat-
tle. Furthermore, in 1974, appel-
lant's cattle were found grazing on
Federal range without BLM ear
tags as required by appellant's li-
cense; 13 violations occurred, total-
ing 119 cattle. In consideration of
the Bureau's evidence and appel-
lant's admissions, Judge Mesch
found appellant guilty of 20 sepa-
rate grazing trespasses.

[1] Judge Mesch defined a "graz-
ing trespass'! as occurring "when
livestock graze on Federal lands
without an appropriate license or
permit or in violation of the terms
and conditions of a license or per-
mit." All regulations pertaining to
grazing in grazing districts estab-
lished pursuant to the Taylor Graz-
ing Act are referred to collectively
as the "Federal Range Code." The
term "grazing trespass" must be
understood in the context of the
Federal Range Code, especially
those regulations prescribing sanc-
tions by way of reductions in graz-
ing privileges and/or damages for
violations of the Code (see 43 CFR
9239.3-2 discussed infra). The
Judge's definition succinctly con-
denses the import of the regulations
and the usage of the term "grazing
trespass" thereunder. That term has
the meaning stated by the Judge
and not any other special meaning
which might be ascribed under
other laws and circumstances if
inconsistent with this usage.

[83 I.D.
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[2] Appellant filed his statement
of -reasons, incorporated in his No-
tide of Appeal on July 24,1975. Be-
fore considerinhis arguments re-
lating to th'itanctions imposed, we
shall diseils several preliminary
matterseconcerning the hearing. Ap-
pellant specifically contends that
the Violation and Hearing Notice
sent by the. BLAI notified him of
two hearings, and that he had un-

derstood that to mean the Bureau
would meet with him the day of the,
heartig to discuss the problem. Ap-
pellant contends further that:

a. I had no one to represent me and
they would not let my son speak, so we
were not prepared for the court action
as it was.

b. Many of the things that were brought
out I was not prepared to give a proper
statement on.

The Bureau's Violation and
Hearing. Notice was personally

served on the appellant Feb. 6, 197.
That Notice makes no reference, in.
any fon, to two hearings. It stated:

YOU ARE HEREBY CITED TO AP-
PEAR before an Administrative Law
Judge of the Department of the Interior
on Tuesday, Mar. 11, 1975, at 9 anm., in
the Kane County Courthouse, Kanab,
Utah, to show cause why your license or
base property qualifications hould not
be reduced, revoked, or renewal thereof
denied, and satisfaction of damages
made.

As to the contention that appellant
-had no one to represent him, and
that he was unprepared to make
proper statements on certain mat-
ters, the Administrative Procedure

Act, 5 f.S.C. § 655(b) (1970), pro-
vides:

A person compelled to appear in per-c
son before an agency or representative-
thereof is entitled to be acompaniedv
represented, and advised by -counsel or,
if permitted by the agency, by other qual-
ified representative. *

The testimony concerning this
issue is as follows:

JUDGE MESCH:- Mr. Brinkerhoff, are
you representing yourself ?

MR. BRINKERHIOFF. Yes.
JUDGE MESCH: You do not have an

attorney to -represent you?
MR. BRINKEREOFF: No.
JUDGE MESOK: Do you have any

question about proceedings?
MR. BRINKERHOFF: Yes. Well, just

that I'm not guilty of all these tres-
passes.

(Tr. 4).

Appellant had more. than ade-
quate notice of the hearing and its
subject matter. Furthermore, he
could have filed for a postponement
of the hearing within the time al-
lotted by the regulations, showing
good cause and proper~ diligence, in
order to retain counsel and/or;
prepare for the hearing. 43 CFR.
4.A5)-3 and A.472 (b). The fact that
appellant had no attorney at the
hearing affords him no greater
rights on appeal than if he had had
an attorney. Judge Mesch carefully
counseled him on his rights to ob-
ject to evidence, to testify, and,-
otherwise, conducted the hearing in
a very proper manner being mind-
ful that appellant had no attorney.
We see. no violation of any of ap-
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pellant'g rights. As this Board has
stated:

* * * Due process requirements are

satisfied by proper notice and an op-

portunity for a hearing. Best v. Hum-
boldt Placer lining Co., 371 U.S. 334,
338 (1963) ; United States v. Sullivan,
9 IBLA 278 (1973); Un4ted States v.

Haas, A-30654 (February 16, 1967).

While appellant has the right to be rep-
resented by legal counsel, he has no right

to have counsel provided nor is the De-
partment obligated by the Constitution
or the statute or otherwise to furnish.
counsel for a party to an administra-
tive hearing. Hullom v. Burrows, 266

F.2d 547 (6th Cir. 1959), cert. denied,

361 U.S. 919 (1959) ; United States v.

Fentorn, A-30621 (Jan. 9, 1967).

United States v. Jenkins, 11 IBLA
18, 22923 (1973). These principles
also apply to proceedings under sec.
3 of the Taylor Grazing Act, 43

U.S.C. § 315b (1970).'.
[3] We turn now to appellant's

other contentions which, basically,

consist of statements or explana-
tions of his grazing trespasses. Ap-

pellant does not articulate the
relief he desires in making this ap-
peal, but the matters he discusses
go to the issue of whether mitigat-
ing circumstances existed which
might justify a sanction less oner-
ous than that ordered by the Judge.

Sanctions which may be imposed
upon a holder of grazing privileges
who. coinmits grazing trespasses are

1 In regard to appellant's son, nowhere in
the record does it appear that he was repre--
senting his father: Furthermore, the record
reveals that appellant's son was allowed to
speak any time he so requested during the
course of the hearing,

,TMENT OF THE INTERIOR [83 I.D.

a fine for damages and disciplinary
action affecting his grazing privi-
leges. Both of these actions are in-
volved in this case, and both per-
tain to a finding that appellant vio-
lated regulations 43 CE 4112.3-1
(a) and (b), which prohibit:

(a) Grazing livestock upon, allowing

livestock to drift and graze on, or driv-

ing livestock across the Federal range,

including stock driveways, without an

appropriate license or permit, regular or
free-use, or a crossing permit.

(b) Grazing livestock upon or driving
livestock across the Federal range, in-

cluding stock driveway, in violation of

the terms of a license or a permit, either
by exceeding the number of livestock
permitted, or by allowing livestock to be

on the Federal range in an area or at a
time different from that designated, or

in any other manner.

Damages for grazing trespasses
are computed according to 43 CFR
9239.3-2(c) (2), which requires the
payment of $4 per animal unit

month (AIM) or twice the com-
mercial rate if such amount is

higher, where the trespass is found

to be clearly willful, grossly negli-
gent, or repeated.

Judge Mesch found appellant had

committed "repeated" trespasses
and fined him twice the commercial

rate ($5 times 2, equaled $10 per

AIIM). We affirm this finding, for
the record reveals that appellant
had been charged with six previous

treaspasses during 1968, 1970, and
1971, with ules ranging from $4 to
$48.2 Moreover, the treaspasses com-

2 The record shows these fines were paid and
thetrespasses are considered closed (Ex. 5).
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mitted during the 1973 and 1974
grazing seasons constitnte repeated
trespasses in and of themselves
Appellant offered no evidence to
contradict the Government's case
that the commercial rate was $5 per
AUM. Furthermore, nothing he has
presented in this case, establishes
that the findings of the Judge, on
the times and places the cattle were
in trespass and his finding the tres-
passes were repeated, are incorrect.

[4] Disciplinary action is pro-
vided by the regulations in the form
of suspension; reduction, revoca-
tion, or denial of renewal of a gtaz-
ing license or permit when a clearly
established violation of the terms or
conditions of the license or petmit
occurs, or for a violation of the
Taylor Grazing Act or any of the
pertinent provisions of 'the regula-
tions. 43 CFR 9239.3-2. To war-
rant disciplinary action, the viola-
tion must be willful, grossly negli-
gent or repeated. 43 CFR 9239.3-2
(e) (1). Sch action is necessary,
for:

[i]n no other way can the Department
fulfill its obligation to protect the Fed-
eral range and to provide for the orderly
use and management of that range. This
disciplinary control is entirely apart
from the imposition of a fine as punish-
ment for willful violation of the Iprovi-
sions of the act or the rules and regu-
lations prescribed by the Secretary. Were
it otherwise, the Secretary would be com-
pletely at the merey' of licensees* who
could violate the terms of their licenses-
or permits at their pleasure secure in the.
knowledge that their only punishment
would be the imposition of-a fine.

Alton AMorrelland Sons, 72 I.D. 100,
109 (1965).

The BLM had recommended a 25
to 30 percent permanent reduction
in the appellant's base property
qualifications, which Judge Mesch
said was "based upon the respond-

ent's repeated trespasses which have
createdan extensive and continuing
problem for the Bureau of Land
Management." The Judge, however,
found the proper sanction to be a
reduction of appellant's active use
qualifications by 20 percent for a
period of 2 years. In reaching this
determination, he stated:

The respondent offered some excuses or
justification for the unauthorized graz-
ing. I see no reason, however, to con-
sider the validity of the assertions made
by the respondent and rule on the ques-
tions of whether the trespasses were
clearly willful or grossly negligent. It is
clear that the respondent repeatedly tres-
passed during both the 1973 and 1974
grazing seasons. In addition, evidence
was presented, which the respondent did
not dispute, showing that he had a ree-
ord of six previous grazing trespasses
between June 1968 and Oct. 1971. * * *

The major- question in this appeal
is whether the circumstances men-
tioned by appellant and. the evi-
dence of record supports the Judge's
order to reduce appellant's active-
use qualifications by 20 Pefcent for
2 years. While regulation 43 GFR-E'
9239.3-2(e) (1) permits euti " n
for repeated trespasses, the other
regulatory factors -of wiilfuhiess
and gross negligence- ?shoull be
considered t6ether Witl4I i-S--hiti-
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gating 'ircumstances to determine
the extent of the reduction or other
disciplinary action. Some Depart-
mental decisions illustrate the
weighing of all these factors in de-
termining what, if any, disciplinary
action should be imposed. For ex-
ample, where a trespass occurred
due to conditions or events beyond
the control of the grazing licensee
or because of extenuating circum-
stances, this Board has declined to
reduce grazing privileges. State Di-
rector for Utah v. Chynoweth
Brothers, 17 IBLA 113 (1974);
Lawrence F. Brad bury, 2 IBLA 116
(1971).

Where a trespass has only been
found to 'be willful, no reduction has
been ordered when the evidence re-
vealed no history of prior trespasses
or flagrancy in the charged trespass.
Eldon L. Smith, A-30944 (Oct. 15,
1968).

Where trespasses have been
found to be repeated, but not will-
ful, and prompt remedial action had
been taken by the trespasser, only
small reductions have been ordered,
such as 10 percent for '1 year. John
&ribble, 4 IBLA 134 (1971); Ed-
mnund and Jessie Walton, A-31066
(Mlay 27, 1969).

Generally, the Department has
limited severe reductions of a li-
censee's or permittee's grazing
privileges to cases involving the fol-
lowing elements: (1) the trespasses
were both willful andrepeated; (2)
they involved fairly large numbers
of animals; (3) they occurred over

a fairly long period of time; and
(4) they often involved a failure to
take prompt remedial action upon
notification of the trespass. United
States v. Casey, 22 IBLA 358, 369,
82 I.D. 546 (1975); see John E.
Walton, 8 IBLA 237 (1972); Eldon
l. Smnth, 8 IBLA 86 (1972); Alton
Morrell and Sons, SUpra; . W.
Roberts, A-29860 (Apr. 23, 1964);
Clarence S. Miller, 67 I.D. 145
(1960); Eugene Miller, 67 I.D. 116
(1960); J. eonard Neal, 66 I.iD.
215 (1959). A severe reduction may
be a permanent loss of grazing priv-
ileges or a temporary loss of signif-
icant privileges for a period of
years. The present case reduction
falls within the middle to somewhat
severe range of reductions imposed
in the cases cited.

From our review of the record,
we find that appellant's trespasses
were more than merely repeated, as
Judge Mesch held. Those trespasses
also fall within the ambit of the
term "willful" as used in the graz-
ing trespass cases.

[5] In making this and addi-
tional findings, we point out that on
appeal from a decision of an Ad-
ministrative Law Judge, the Board
of Land Appeals has all the powers
that the Judge had in making his
initial decision. 5 U.S.C. § 557(b)
(1970). Therefore, this Board may
make all findings of fact and con-
clusions of law based upon the rec-
ord just as though it were making
the decision in the first instance.
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[6] Although "willfulness" is
basically a subjective standard of
the treaspasser's intent, it may be
proved: by objective facts. Thus, in
determining whether grazing tres-
passes are "willful," intent sufficient
to establish willfulness may be
shown by evidence which objec-
tively shows that the circumstances
did not comport with the notion that
the trespasser acted in good faith
or innocent mistake, or that his con-
duct was so lacking in reasonable-
ness or responsibility that it became
reckless or negligent. Lawrence F.
Bradbvo&y, supra; Clarence S. Mill-
er, supra.

We find, the evidence in this case
establishes proof of objective facts
sufficient for a finding of willful-
ness.

The record reveals appellant's
trespasses were prolonged, for by
his own admissions he was in tres-
pass on more than the 20 days
charged in the decision. It is also
evident from his testimony and the
record that he made no determined
effort to prevent his cattle from
wandering onto the Federal range
where he was not licensed or was in
violation of the terms of his lease
(Tr. 99, 100).

The Judge found a total of 21
AUM's trespass established by the
evidence. This is a large amount of
grazing use in relation to appel-
lant's agreed active use under
the Swallow Park Allotment Man-
agement Plan executed in 1969

(Ex. 3). Moreover, this number is
magnified by evidence that his cat-
tle were in trespass throughout the
grazing seasons, beyond the specific
days charged.

By evidence of signed certified
mail- receipts, appellant received
numerous trespass notices, includ-
ing those charged trespasses settled
in 1968, 1970, and 1971 (Ex. 5),
besides the numerous notices he re-
ceived from the Bureau during the
1973 and 1974 grazing seasons (Ex.
3). Furthermore, the record reveals
that upon his payment of the fines
in 1968, 1970 and 1971, appellant
received notification of the closing
of those cases with a warning in-
cluded that if the trespasses con-
tinued disciplinary action would be
taken. The last warning received by
appellant on Dec. 24, 1971, stated
in part:

* * * Our records show a history of 5
separate trespass actions in the last 1S
months period and 6 actions since 1968.
If it is necessary to take trespass action
against you again, you will be cited be-
fore a hearing examiner['] to show cause
as to why your Federal grazing privi-
leges should not be cancelled or reduced.

(Ex. 5).
[7] In seeking to justify these

trespasses, appellant attempts to
shift the responsibility for the
trespasses from himself to others.
Although Judge Mesch stated he
need not rule on the validity of Mr.

s A change of title of the hearing officer from
"Hearing Examiner" to "Administrative Law
Judge" was made by order of the Civil Service
Commission, 37 FR 16787 (Aug. 19, 1972).

20-305-76--5
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Brinkerhoff's assertions to excuse or
justify the trespasses, we find that
the record does not establish such
mitigating circumstances as would
warrant reduction in the penalty
imposed by the Judge.

Appellant contends, with respect
to the trespasses occurring in 1973
and 1974, where his cattle were
found in the wrong pasture, that the
BLM had failed to keep promises
it made prior to a 1967 grazing
agreement. Appellant claims that
prior to 1966 and 1967 he had a per-
mit covering 11 months' grazing
season for 82 head of cattle. Fur-
ther, he states, that BLM, wanting
to make a division between him and
some other licensees, agreed to re-
seed certain land if the licensees
would cut their grazing season from
11 to 8 months and cut 33 head of
cattle, leaving 49 head per month.
11e alleges BLM officials promised
to make pastures of the reseeded
areas, by fencing (supplying both
the materials and labor), and had
also promised to pipe water into
each pasture. Appellant argues he
would never have signed for this
"split" had the Bureau not stated
those facts and started some work
on them. In 1973, appellant's cattle
were put onto Mud Point Pasture
of the Swallow Park Allotment. He
alleges that the Bureau had not
fixed the fence as agreed in 1967,
neither had they reseeded the pas-
ture as promised, nor had they
piped water onto Mud Point. He
contends that he made trips out

every weekend and many times dur-
ing the week, but because. of a lack
of water on Mud Point and the
fence being partially completed
and in poor condition, he was un-
able -to keep his cattle in the
allotted pasture. Appellant com-
mented that his co-operator, John
L. LeFevre, had the same problem
during this season.

There is no support in the record
for appellant's assertions that BLM
failed to keep any fencing, water
pipe construction, or reseeding
agreements. We cannot accept these
unsupported assertions made on ap-
peal. At most, we will consider such
assertions as an offer of evidence to
be produced if a new hearing were
to be ordered. However, we see no
justification for ordering a further
hearing in this case because appel-
lant had ample opportunity to pre-
sent evidence, as we discussed, supra.
Furthermore, there is no indication
that further evidence could be pro-
duced which would require a dif-
ferent result from that reached by
the Judge.

The record reveals that appel-
lant's version of the facts prior to
1966 and of a BLM agreement is
very questionable. For example, on
June 16, 1969, appellant executed,
along with. John L. and Leslie
LeFevre, an agreement adopting the
Swallow Park Allotment Manage-
ment Plan (Ex. 3). This Plan re-
fers to the contested fence between
the Mud Point and Podunk pastures
(the pastures in which the cattle
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trespassed during this period), spe-
cifically showing that 2.75 miles had
been completed by Aug. 1, 1958, and
that the maintenance responsibility
was upon the co-operators, which
include appellant. Furthermore, on
June 16, 1966, appellant had exe-
cuted an "adjudication grazing ad-
justment and allotment division
agreement." In both this agreement
and the 1969 Plan, appellant agreed
that the base property qualifications
for each operator were only 822
AIM's. His assertion that prior to
1966 and 1967 he had 82 head of cat-
tle for 11 months would have given
him active use of 902 AUM's per
grazing-season. There is no explana-
tion within the record which satis-
fies how prior active use could have
exceeded the base property qualifi-
cations. Concerning appellant's al-
legation the BLM has not reseeded
the pastures, the 1969 Plan indi-
cated there had been a reseeding of
2,326 acres. The forage production
increased the allotment's carrying
capacity, and thereby increased Mr.
Brinkerhofi's active. use capacity
from 182 AUM's shown in the 1966
Plan to 413 AUMI's.

Accordingly, appellant's version
of the agreement with the BLM,
being unsupported by the record
and inconsistent with the Allotment
Management Plan executed in 1969,
cannot support a finding of mitigat-
ing or extenuating circumistances
relevant to the degree of discipli-
nary action taken in regard to his
trespasses.

Appellant contends, in regard to
the ear tag violations committed in
1974, that these were caused by 18
head of his cattle on forest permit
lands bordering the BLM allot-
nent. Apparently, these cattle wan-
dered from the forest lands onto the
allotment because there was no
fence separating the areas. Appel-
lant alleges he tried to get the Bu-
rean and the Forest Service to build
a fence or at least provide the mate-
rials, but neither would. Appellant's
contention is that, "these cattle were
paid on government land but on the
wrong agency lands."

Appellant's testimony on this
matter is revealing. He was asked:

Q. Did you apply for a permit to build
a fence across the land?

A. Well, we just told them years ago
that there was four or five of us there
that would build a fence across there
and they turned us down then.

Q. How many years ago has that been?
A. Oh, seven or eight. There was about

five of us in there then * *
Q. Would that be prior to the time

then, that they adopted the allotment
management plan?

A. Yes.

(Tr. 99).
The trespasses with which we are

concerned occurred after the allot-
ment management plan was
adopted. There is no indication ap-
pellant applied to construct a fence
or take other corrective actions to
prevent the trespasses of the cattle
fromi occurring after that time.

Regardless of the reasons why a
fence separating the forest lands
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from the Swallow Park Allotment
had not been constructed, appellant
executed the Allotment Alanage-
ment Plan to use Bureau lands for
49 head of cattle for 8 mouths. This
obviously did not include 18 head
under a forest permit concerning
different lands. Appellant's con-
duct was unreasonable,. for a re-
sponsible user of the Federal range
would not have assumed he could
continually trespass without vio-
lating the written agreement previ-
ously executed.

In addition to his contentions
concerning BLM, appellant offers
a different excuse for one violation.
He suggests that the trespass
charged on May 25. 1974, was prob-

ably caused by someone opening his

gates which separate his private
land and the Bureau allotment. He
asserts in his statement of reasons,

that there are four county road

gates separating his private lands
and the BLM land, and that many
times in the past few years he has.

found those gates opened.
Even assuming these facts con-

cerning the gates and the possibility
they could be opened by others, this
does not establish that any of ap-

pellant's gates had been left open
on the particular day in question.
Of. John Gribble, supra at 137.
Thus, appellant must be held re-
sponsible for this particular tres-

pass.
Therefore, we reject all of appel-

lant's arguments of mitigating or

extenuating circumstances, and
find the 20 percent reduction of ap-
pellant's active use for 2 yrs is
warranted, based upon the. fre-
quency and extent of the trespasses
involved. We see no basissior over-

turning the Judge's ortimposing
the reduction.

Accordingly, pursufgutf to the au-
thority delegated to the Board 'of
Land Appeals by the Secretary of
the Interior, 43 CER 4.1, the deci

sion appealed from is affirmed. '.

JOAN B. ToMPSorsoN,
Administrative Judge.

WE, ONCUR :0.

DouGLAs E. HENRIQUES,
Adninistrative Juge.

ANNE POINDEXTER Lrwrs-
Administrative Judge.

AMERADA HESS CORPORATION

24 IBLA 360
Decided Apri 27, 1976

Appeal from decision of thei~ Montana
State Offce, Bureau of Land\Iianage-
ment, dismissing protest against the
issuance of railroad right-of-way oil

and gas lease IC 31287(ND).

Reversed.

1. Act of April 24, 1820-Oil and Gas
Leases: Rights-of-Way Leases-Rail-
road Grant Lands-Rights-of-Way:
Act of Mar. 3, 1875-Rights-of-Way:
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Nature of Interest Granted-Title:
Generally

The Secretary of the Interior does not
have authority under the Right-of-Way
Oil and Gas Leasing Act of May 21, 1930,

30 U.S.C. §301 et seq. (1970), to dispose
of deposits of oil and gas underlying a
railroad right-of-way granted pursuant
to the Act of Mar. 3, 1875, when the lands

traversed by the right-of-way were later

patented under the Act of Apr. 24, 1820,

without any reservation for minerals. In
such case, title to the mineral estate was
included within the grant to the patentee.

2. Oil ahd Gas Leases: Cancellation-
Oil and Gas Leases: Rights-of-Way
Leases-Rules of Practice: Protests

It is improper to dismiss a protest against
issuance of an oil and gas lease applied for
pursuant to the Act of May 21, 1930, 30

U.S.C. § 301 et seq. (1970), for lands un-
derlying a railroad right-of-way granted
under the Act of Mar. 3, 1875, when the
lands traversed by the right-of-way were
later patented without a reservation for

minerals. In such case title to the mineral
estate underlying the right-of-way is no
longer held by the United States and,

therefore, a lease issued pursuant to the
1930 Act is void and must be canceled.

APPEARANCES: John S. Miller, As-
sociate General Counsel, Ainerada
Hess Corporation, Tulsa, Oklahoma,
for appellant.

OPINION BY ADMINISTRA-
TIVE JUDGE RITVO

INTERIOR BOARD OF LAND
APPEALS

STATEMENT OF THE CASE

<Amerada Hess Corporation has
appealed 'from a decision of the
Montana State Office, Bureau of
Land Management (BLM), dated
Aug. 18, 1975, dismissing its pro-
test against the issuance of oil and
gas lease M 31287 (ND), issued pur-
suant to the Right-of-Way Oil and
Gas Leasing Act of May 21, 1930,
30 U.S.C. §301 et seq. (1970), to
Edward Mike Davis, d/b/a Tiger
Oil Company.' The Act permits the
Secretary to lease deposits of oil and
gas in or under lands embraced in
railroad and other rights-of-way
"whether the same be a base fee or
mere easement * * "-30 U.S.C.
§301 (1970).

Appellant is the lessee by assign-
ment of a private oil and gas lease in
the NE 1/4 NE 1/4 of sec. 29, T. 57
N., R. 95 W., 5th Prin. Mer., Wil-
liams County, North Dakota. This
oil and gas lease was issued by the
successor-in-interest of the original
patentee of the N 1/2 NE 1/4 of sec.
29, who received his patent from the
United States on Feb. 5, 1906, pur-
suant to the Act of Apr. 24, 1820, 3
Stat. 566.2 This grant was not sub-
ject to any mineral reservation.

On Mar. 25, 1975, Edward Mike
Davis, .d/b/a Tiger Oil Company
(hereinafter lessee), filed a lease ap-
plication pursuant to the Act of

1The lessee was notified of the protest and
appeal but did not make an appearance.

I This Act was entitled "An Act making fur-
ther provisions for the sale of the Public
Lands * * * ;" its purpose was to change pur-
chase procedures by eliminating the credit sys-
tem for buying public lands.

194]
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May 21, 1930, for oil and gas de-
posits underlying the right-of-way
of Burlington Northern, Inc., suc-
cessor-in-interest to the Great
Northern Railroad Company,
which had received a railroad right-
of-way easement pursuant to the
Act of Mar. 3, 1875, 43 .S.c.
§ 934 et seq. (1970). Burlington
Northern, Inc., had assigned its
right to apply for an oil and gas
lease to the lessee. See 30 U.S.C.
§ 303 (1970). The Bureau of Land
Management issued the railroad
right-of-way oil and gas lease to the
lessee, effective July 1, 19T5, for
lands covering- approximately 74
acres in secs. 28, 29, and 30, T. 57 N.,
R. 95 W., 5th Prin. Mer., Williams
County, North Dakota. The lease in-
cludes a portion of the right-of-way
which traverses lands belonging to
appellant's lessor.

On July 28, 1975, appellant filed
a notice of protest against the issu-
ance of the federal lease. Appellant
urged that insofar as the federal
lease attempted to include minerals
underlying the railroad righlt-of-
way where it crossed tracts of land
which had. been conveyed by the
United States Without mineral res-
ervation, the lease was void. Appel-
lant urged that in those instances
the patentee of the lands acquired
title to the mineral estate under the
railroad right-of-way and the
United States no longer had any in-
terest therein which it could dispose
of by lease.

In its decision of Aug. 18, 1975,
the State Office dismissed appel-
lant's protest stating that the De-
partment still retained authority to
lease the oil and gas deposits under-
lying the railroad right-of-way.
For its conclusion, the State Office
relied upon Phillips Petroleu, Co.,
61 I.D. 93 (1953), a copy of which
was appended to the State Office
decision. The State Office decision
read in part:

[The Phillips case] contains a discussion
of-the reason for the enactment of the
Act of May 21, 1930, and refers to the
1875 Act as well as others.

The act of May'21, 1930, provides the
exclusive authority for the leasing of oil
and gas deposits underlying railroad
rights-of-way acquired pursuant to the
act of Mar. 3, 1875.

Having complied with all require-
ments * * [the lessee's] application was
accepted and lease M 31287 (ND) issued
as a result * * *. For the reasons stated
herein, the PROTEST is hereby dis-
missed, and plea for cancellation of the
lease M 31287 (ND) denied.

In its statement of reasons on ap-
peal, appellant reasserts its previous
arguments and urges that the State
Office's reliance upon the Phillips
case was misplaced. Appellant
maintains that the decision in Phil-
lips is correct in a limited context,
namely, that the case stands- for the
proposition that the Act of May 21,
1930, was deemed the sole authority
for the issuance of leases for oil and
gas deposits underlying railroad
rights-of-way in instanes 'where the
United States still retained the irvin-
eral estate uonder the right-of-way.
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Appellant argues that the United
States has retained title to the min-
eral estate underlying railroad
rights-bf-wa only in cases of pre-
1875 Act rights-of-way, or in a post-
1875 Act 'right-of-way situation
where the United. States retained
ownership of the land crossed by the
right-of-way. In the present case
appellant urges that the United
States conveyed the underlying
mineral estate when it issued patents
without a mineral reservation for
lands traversed by the right-of-way
and, therefore, no longer has any
mineral interest susceptible to leas-
ing under the 1930 Act. The Board
agrees with this position and con-
cludes that the decision of the State
Office was erroneous and must be
reversed.

LEGAL ANALYSIS

It appears that neither the De-
partment nor the courts have ex-
pressly.ruled on a case such as this
one. However, the conclusion we
reach has been implicitly approved
by the cases which deal with mat-
ters closely related to the one in is-
sue. The ain difficulty which arises
in this case rsult9 from the confu-
sion and.uncertainty which histori-
cally evolved respecting the nature
of the estate created by the grant of
a right-of-way issued pursuant to
the General Railroad Right of Way
Act of Mar. 3, 1875. This Act is a
general statute granting railroads
a right-of-way across the public
lands. It replaced the earlier prac-

tice of g-rants to individually named
railroad cnpanies which, in add
tioll to receiving a right-of-way
grant, also received financial assist-
ance and other public lands along
the right-of-way. The Act of 1875
granted neither additional public
lands nor direct financial aid.
United States v. Union Paciic B.
Co., 353 U.S. 112, 120-28 (1957).
(dissenting opinion.).

For a number of years the De-
partment construed the 1875 Act as
creating an easement which did not
sever from the public domain the
servient mineral estates This con-
struction, however, changed follow-
ing the Supreme Court's decision in
Rio Crande Western Ry. C. v.
Stringhacn, 239 U.S. 44 (1915). To
comprehend the Department's shift
in view, the Stringha'm case must
be read in conjunction with the Su-
preme Court's earlier decision in

3 Following the passage of the Act of Mar. 3,
1ST5, the Department promulgated regulations
respecting the Act which stated, in part, the
following:

"The act of March 3, 1875, is not in the
nature of a grant of lands;; it does riot convey
*an estate in fee, either in the 'right of way'-or
the grounds selected for depot purposes. It is-a
right of use only, the title still remaining in
the United States.

i 5 . * * 

"All persons settling on public lands to
which' a railroad right of way has attached,
take the same subject to such right of way and
must pay for the full area of the subdivision
entered, there being no authority to make de-
ductions in such- cases." -12 LD.. 423, 428
(i88) ; 27 L.D. 663, 664 (1898). Thereafter,
the Department held in Grand Canpors lRp. Co.

v. Caeeross, 35 L.D. 495, 497 (1907), that the
grant acquired under the 1875 Act was a mere
"easement" which did not prevent the issuance
*of a mineral patent for the lands traversed by
the grant.
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:Northein Pacific y. Jo. v. Town-
'send, 190 U.S. 267 (1903). In Town-
send, the railroad company had ac-
quired a right-of-way pursuant to
the Act of July 2,1864,13 Stat. 365.
Thereafter, homestead entries were
initiated and patents issued which
conveyed subdivisions traversed by
the right-of-way. The Court stated,
-supra at 270, 271.

At the outset, we premise that, as the
grant of the right of way, the filing of
the map of definite location, and the con-
struction of the railroad within the quar-
ter section in question preceded the filing
of the homestead entries on such section,
the land forming the right of way
therein was taken out of the category
of public lands subject to preemption and
sale, and the land department was there-
fore. without authority to convey- rights
therein. It follows that the'homesteaders
acquired no interest in the land within
the right of way because of the fact that
the grant to them was of the full legal
-subdivisions.

* * * * *

* * * In effect the grant [to the rail-
road] was of a limited fee, made on an
implied condition of a reverter in the
event that the company ceased to use
or retain the land for the purpose for
which it was granted. * * * [4]

In the Sing/tam case, the rail-
road company brought suit to quiet
title to land under 'a right-of-way
acquired pursuant to the 1875 Act,

Thereafter, in B. A. Orandall, 43 L.D. 556
(1915), the Department, relying on Toun-
send, held that a homestead patent granted
after the issuance of a right-of-way acquired
pursuant to the Act of uly 2, 1864, did not
convey any interest or estate in lands granted
to and possessed by the railroad company on
which the homestead entry was initiated.

and to which the defendants as-
serted title under a patent for a
placer mining claim. The Court,
sxpra at 4, affirned a judgment
quieting title in favor of the rail-
road company on the basis that,

The right of way granted by this and
similar 'acts is neither a mere easement,
nor a fee simple absolute, but a limited
fee, made on an implied condition of
reverter in the event that the company
ceases to use or retain the land for the
purposes for which it is granted, and
carries with it the incidents and reme-
dies usually attending the fee * * * [cit-
ing the Townsend case.] H

In the cases cited above, the
United States was not a party to
the actions, and its title, or absence
thereof, to the mineral estates in
dispute was not adjudicated by the
Court. The cases, however, set the
stage for litigation which developed
among the railroads, the United
States and third parties respect-
ing title to mineral deposits under-
lying railroad rights-of-way. Four
situations have arisen and they will
be considered in order of their res-

r Thereafter, relying on the Townsend and
Strinshams cases, the Department changed its
policy with respect to the rights acquired by
patentees of land traversed by rights-of-way
issued under the 1875 Act. In 46 -L.D.v 429
(1918), the Department issued Instructions
stating that homestead- entrymen were no
longer considered to have any interest In lands
covered by 1875 Act rights-of-way. In Lewis
A. Gould, 51 L.D. 11 (1925), United States
v. Bullington (On Rehearing), 51 L.D. 604
(1926), and A. Otis Birch (On Rehearing).
53 L.D. 340 (1931), the Department held that
mining claims embracing tracts of land tra-
versed by rights-of-way granted under the
1875 Act, carried neither title to the land in-
cluded, within the right-of-way nor any interest
in or to any mineral deposits beneath the sur-
face thereof.

[83 I.D.
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olution by this Department and the
courts.

The first conflict arose between
the United States and a railroad
company as to the title to the oil and
gas deposits underlying an 1875 Act
right-of-way where the lands tra-
versed by the right-of-way re-
mained in federal ownership.
In a Solicitor's Opinion, 56 I.D. 206
(1937), the Department, after first
finding that a limited fee and not
an easement was granted under the
1875 Act to the railroads, construed
the -grant as not including within
it the right or title to the oil and gas
deposits thereunder. This decision
was a prelude to the Supreme>
Court's .1942 decision which .effec-
tively overruled the Stringhamrt
case. In Great Northern Ry. Co. v.
United States, 315 U.S. 262 (1942),
the Supreme Court held that. the
Act of March 3, 1875, granted an
easement only, not limited fee, and
conferred no rights in the railroads
to the oil and minerals underlying
the rights-of-way. The Court, supra
at 279, stated:

Since the petitioner's right of way is
but an easement, it has no iight to the
underlying oil and minerals. This result
does not freeze the oil and minerals in
place. Petitioner is free to develop them
under a lease executed pursuant to the
Act of May 21, 1930, 46 Stat. 373.

Thus, as between the United States
and a railroad company holding
an easement under the 1875 Act, the
title to the mineral estate underly-
ing the right-of-way remained with
the United States.

The next dispute to be settled con-
cerned the title to the mineral estate
underlying a pre-1875 Act right-of-
way. In United States v. Union Pa-
cific R. Co., sapra, the Supreme
Court held that the grant of a right-
of-way pursuant to section 2 of the
Act of July 1, 1862, 12 Stat. 489,
did not convey to the railroad coin-
pany the title to oil and gas deposits
underlying the right-of-way. The
Court examined the "limited fee"
estate theory propounded in earlier
cases and stated that "[t] he most
that the 'limited fee' cases decided
was that the railroads received all
surface rights to the right-of-way
and all rights incident to the use for
railroad purposes." Id. at 119.
Therefore, the mineral estate in
lands underlying pre-1875 rights-
of-way remained in the United
States.

Resolution of a third conflict was
accomplished in Union Pacifie R.
Co., 72 I.D. 76 (1965). While
the Supreme Court case in United
States v. Union Pacific . Co.,
supra, settled the conflict be-
tween the railroad and the United
States in favor of the latter over
rights to mineral deposits underly-
ing pre-1875 Act rights-of-way, this
Departmental case dealt with the is-
sue of whether these rights remain
in the United States or pass to sub-
sequent patentees of lands traversed
by the right-of-way. The Depart-
ment held that the Townsend case,
which was limited to pre-1875 Act
grants, was still effective so that
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lands covered by "limited fee."
rights-of-way were removed from
the category of public lands subject
to further disposition under the
public land laws. Accordingly, it
was held that the Department still
had authority under the 1930 Act to
dispose of oil and gas deposits un-
derlying a pre-1875 Act right-of-
way, even though the subject lands
traversed by the right-of-way
were later granted to Wyoming as
school lands. The decision was af-
firmed, sub nom. Wyoming v. UdaMl,
379 F. 2d 635 (10th Cir.), cert.
den'ed, 389 U.S. 985 (1967).

Thereafter, in George W. Zarrak,
4 IBLA 82 (1971), aff'd sub nom.
Rice v. United States, 479 F.2d 58
(9th Cir.), cert. denied, 414 U.S.
858 (1973), the Board held that the
Secretary was authorized under the
1930 Act to dispose of oil and gas
deposits underlying a right-of-way
granted pursuant to the Act of July
2, 1864, 13 Stat. 367, even though
the lands traversed by the right-of-
way were later patented under the
homestead laws. More recently in
Brown W. Cannon, Jr., 24 IBLA
166, 83 I.D. 80 (1976), the Board
held that the minerals underlying a
pre-1875 Act right-of-way re-
mained in the United States with
respect to lands in alternate sections
granted to -the railroad company
and traversed by the right-of-way
as well as for such:lands in the ven-
nmlbered sections, title to which re-
mained in the United States.

Finally we come to the fourth
conflict, which has arisen in this,

case, namely, the question of who
has title to the mineral estate under-
lying an 1875 Act right-of-way with
respect to lands traversed by the
right-of-way which were later pat-
ented by the United States without
any reservation for minerals.

Appellant points out that the Su-
preme Court's decision in the Great
Northern case supports its conten-
tion that the mineral estate under-
lying an 1875 Act right-of-way
passes with the patent of land tra-
versed by .the right-of-way. The
Court, supra at 279-80, stated the
following:

During the argument before this Court,
it was fully developed that the judgment
was rendered on the pleadings, in which
petitioner denied the allegation of title
in the United States, and there was no
proof or stipulation that the United
States had any title. On this state of the
record, the United States was not en-
titled to any judgment below. However,
we permitted the parties to cure this de-
fect by a stipulation showing that the
United States has retained title to cer-
tain tracts of land over which petition-
er's right of way passes, in a limited area,
and that petitioner intended to drill for
and remove the oil underlying its right of
way over each of those tracts. Accord-
ingly,.the judgment will be modified and
limited to the areas described in the stip-
ulation. [Footnote omitted.]

Appellant argues that the above
paragraph clearly indicates that the
United States was only entitled to
relief respecting lands remaining
within federal ownership, and that
lands traversed by the right-df-way,
but which had been conveyed by the
United States without mineral res-
ervation, were no longer subject to
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the jurisdiction of the United States
with respect to the oil and gas de-
posits underlying the right-of-way.
We agree with this interpretation
of the decision. Furthermore, this
conclusion is buttressed by sulbse-
quent actions by the Department
and the courts.

In the Phillips case, supra, relied
on by the State Office, the appellant
ihad been issued a noncompetitive
oil and gas lease pursuant to the
Mineral Leasing Act of 1920, for
lands covered by a railroad right-
of-way granted pursuant to the
1875 Act. The railroad company ap-
plied for a lease under the 1930 Act
for the oil and gas underlying the
right-of-way, and Phillips pro-
tested against the action urging
that its lease already included the
right to exploit the oil and gas un-
der the right-of-way. The Depart-
ment rejected the argument holding
that an oil and gas lease issued un-
der the Mineral Leasing Act of 1920
did not include the oil and gas de-
posits underlying a right-of-way
even though the lease did not ex-
pressly except such deposits, and
such deposits could only be leased
pursuant to the Righlt-of-Way Oil
and Gas Leasing Act of 1930. See
also Charles A. Son, 53 I.D. 270
(1931). As. appellant correctly
points out, this case does not stand
for the proposition that the United
States has retained jurisdiction to
lease such deposits under the 1930
Act in instances where lands cov-
conveyed without mineral reserva-
ered by the right-of-way have been

tion. In fact, the Phillips case was
examined and narrowly construed
in a subsequent Solicitor's Opinion,
67 I.D. 225 (1960). Before turning
to that decision, an examination of
an intervening judicial decision is
appropriate.

The case of Chicago & North
Western By. Co. v. Continental Oil
Co., 253 F.2d 468 (10th Cir. 1958),
involved a railroad company which
had acquired a right-of-way pursu-
ant to the 1875 Act. Continental was
the assignee of non-federal oil and
gas leases on two 40-acre tracts
which were traversed by the right-
of-way; one tract had been patented
by the United States to the state as
part of its university land grant,
and the other tract had been pat-
ented by the United States into
private ownership. The railroad
company was attempting to exploit
the oil land gas deposits underlying
the right-of-way and Continental
filed suit to enjoin the railroad com-
pany from trespassing on the ser-
vient mineral estate. The District
Court decreed Continental to be en-
titled to the oil and gas underlying
the right-of-way by virtue of its oil
and gas leases, and the Circuit Court
affirmed. The Circuit -Court held
that the railroad had only acquired
an easement for railroad .purposes

and that the fee or servient estate,
including the minerals, remained in
the United States. Implicit in this
statement is the understanding that
following the issuance of unquali-
fied patents to the state and the
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private party, title to the mineral
estate underlying the right-of-way
was transferred to the patentees and
such rights inured to the benefit of
Continental.

In Solicitor's Opinion, 67 I.D. 225
(1960), after examining the evolu-
tion of the Supreme Court's de-
cisions, the Solicitor held that
right-of-way grants authorized by
Congress, whether considered "ease-
ments" or "limited fees," did not in-
clude a grant of the minerals under-
lying the right-of-way. The Solici-
tor then held that the Mineral
Leasing Act of 1920 was applicable
to lands within rights-of-way, ex-
cept to the extent that the 1920 Act
was superseded by special leasing
laws, such as the Right-of-Way Oil
and Gas Leasing Act of 1930. Ac-
cordingly, the Phillips decision was

confined to the holding that the 1930
Act was the exclusive authority for
issuance of leases for oil and gas
deposits underlying rights-of-way.
Other leasable minerals would re-
main available under the 1920 Act.
The Solicitor then went on to dis-
cuss the problems which had arisen
as a consequence of the changing
status of estates granted under the
rights-of-way laws, id. at 226, 228:

* * * [Ilt is the general rule that right-
of-way easements on the public lands do
not bar the owner of minerals in the land
affected from enjoying them subject to
his obligation to support the surface and
not to interfere with the use of the right-
of-way for the purpose for which it was
granted, 2 Lindley on Mines, 3d Ed., see.
530, and cases cited * *

* * * * *.

As shown by the cases cited in Lindley
on Mines, sec. 530, supra, the Depart-
ment has long recognized that mining
claims may be located over and across
easements and, subject to the obligation
to support the surface, may take the
minerals from beneath it. I find nothing
to indicate that the rule as to mining
claims has changed, nor anything to show
that the Department has ever held that
the mineral leasing laws (including the
1930 act) do not apply to "easement"
rights-of-way. The difficulties that have
arisen have been due to the uncertainty
as to what were "easements" and what
were "fees." Thus A. Otis Birch * * *, 53
I.D.. 330, held a mining claimant acquired
no title to land or minerals in a March 3,

1875, railroad right-of-way because it con-
stituted a "limited fee," but Healy River

Coal Company, 48 L.D. 443, called the
Alaska Railroad right-of-way an ease-

ment and recognized the right of a coal
lessee to mine coal under the right-of-way
if it did not endanger surface use of the

right-of-way. * * *

The quoted language suggests that
had the Department, in the Birch
case, considered the right-of-way
issued pursuant to the 1875 Act to
be an easement instead of a limited
fee, the mineral estate underlying
the right-of-way would have been
categorized as part of the public
domain available for acquisition by
the mineral claimant. Sinjilarly, in
the present case, the servient min-
eral estate would have passed with
the grant of a patent to appellant's
predecessor-in-interest, thus remov-
ing the minerals from the jurisdic-
tion of the United States.

Further support for this position
is contained in the Department's
opinion in Union Pacific By Co.,
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sipra at 80, where the following
caveat was added:

As we have seen, when the limited fee
concept reigned unchallenged, the De-
partment and the courts held repeatedly
that a subsequent grantee or patentee of
such lands took no right whatsoever in
the right-of-way. * * *

* * * *: *

While this reasoning no longer applies
to lands crossed by a right-of-way
granted under the 1875 act, supra, and
the Department recognizes in such cases
that mineral rights go to the subsequent
patentee subject to the dominant rights
of the railroad right-of-way, the Union
Pacific case, supra, did not hold that a
pre-1875 right-of-way had no more effect
than one granted under the 1875 act.
[Italics added.] M

In Wyoming v. Udall, supra at
639-41, the Circuit Court, in sus-
taining the decision of the Depart-
ment, described the position of the

parties as follows:

Wyoming and Gulf rest their case on
the proposition that the location of a rail-
road right-of-way across a tract of public
land of the United States does not sepa-
rate the servient estate from the public
domain with the result that title to the
servient estate passes without express
mention in a subsequent grant by the
United States of the traversed tract. The
United States and Union Pacific concede
that this rule applies to post-1871 grants
but deny its application to previous
grants. [Italics added.] [7]

6 Footnote 2 of the decision cited Chicago
& Northwestern Ry. Co. v. Continental Oil Co.,
supra, as support for this statement.

7 In Zaraks, supra at 87,. the Board cited the
Wyoming v. Udall case, supra, and noted that
the Court's conclusion, "supports the Depart-
ment's holding that a pre-1875 right-of-way is
more than an easement; it is an interest suf-

[1, 2] As can be seen from an
analysis of the decisions cited above,
while the circumstances of this case
have not been directly before the
Department or the courts, the con-
clusion is nevertheless clear. The
Secretary of the Interior does not
have authority under the Act of
May 21, 1930, to dispose of deposits
of oil and gas underlying a right-of-
way grantedpursuant to the Act of
Mar. 3, 1875, with respect to lands
traversed by the right-of-way which
were later patented without any res-
ervation for minerals. In such a
situation, title to the servient min-
eral estate passed with the grant of
the patent and the United States
no longer has any mineral interest
to dispose of by lease under the 1930
Act. Thus, in the present case the
State Office improperly dismissed
appellant's protest since the Depart-
ment was not empowered to issue
an oil and gas lease for the min-
eral estate underlying Burlington
Northern, Inc.'s, right-of-way to the
extent that title to such mineral
estate had passed out of federal
ownership. Accordingly, to that ex-
tent, the lease is void and must be
canceled. 0. D. Presley, 21 IBLA
190 (1975).

Therefore, pursuant to the au-
thority delegated to the Board of
Land Appeals by the Secretary of

ficient to remove the land it covers from the
category of public land available for disposi-
tion under the general land laws." The deci-
sion thus implied that a contrary result would
obtain for an 1875 Act right-of-way.
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the Interior, 43 CFR 4.1, the deci-
sion below is reversed.

MARTIN Rrrvo,

Adqministrative Judge.

W,' CONCUR:

EDWARD W. ST'UEBING,

Admrristrative Judge.

-JOSEPH W. Goss,
A dnvistrative Judge.

ZEIGLER COAL COMPANY

6 IBMA 132
Decided April 30, 1976

Appeal by Zeigler Coal Company from
a decision dated June 24, 1975, by
Administrative Law Judge. Paul
Merlin upholding the validity of a
withdrawal order and denying an Ap-
plication for Review in Docket No.
BARB 75-616.

Affirmed.

Federal Coal Mine Health and Safety
Act of 1969: Withdrawal Orders: Im-
minent Danger

Accumulations of loose coal, coal dust,.
and oil and grease together with sources
of potential ignition will support a finding
of imminent danger.

APPEARANCES: J. Halbert Woods,
Esq., for appellant, Zeigler Coal Com-
pany; Thomas A. Masdolino,' Assistant
Solicitor, and David L. Baskin, Esq.,
Trial Attorney, for appellee, Mining
Enforcement and Safety Administra-
tion.

OPINION BY ADMINISTRA-
TIVE JUDGE SCHELLEN-
BERG

INTERIOR BOARD OF MINE
OPERATIONS APPEALS

On Dec. 26,1974, Withdrawal Or-
der No. 1 CED was issued in Zeigler
Coal Company's (Zeigler) No. 9
Mine in Madisonville, Kentucky.
The order was issued pursuant to
sec. 104(a) of the Federal Coal Mine
Health and Safety Act of 1969
(Act) and cited the following
condition:

Violations of Section 75.400, 75.514,
and 75.516 were in existence in the belt-
conveyor slope and the area of the No. 1
south belt-conveyor header: Accumula-
tions of loose coal and coal dust, including
float coal dust, were present for the en-
tire length of the slope, and for a distance
of approximately 50 feet inby the No. 1
south belt-conveyor head roller, and ac-
cumulations of oil and grease were pre-
sent beneath' the No. 1 south belt-con-
veyor motor and speed reducer (75.400)
Splices in power wires in the area of the
No. 1 south belt-conveyor header were
not reinsulated at least to the same'degree-
of protection as the remainder of the
wires (75.314) ; Power wires in the area.
of the No. 1 south belt-conveyor header
were not supported on insulators, and,
were contacting wooden props and bars
(75.516). Samples Nos. 1 and 2 were col-
lected to substantiate this violation.2

130 U.S.C. sees. 801-960 (970).
2 The mandatory safety standards cited in,

the order provide as follows:
75.400-"Coal dust, including float coal dust

deposited on rock-dusted surfaces,. loose coal,
and other combustible materials, shall' be.'
cleaned up and not be permitted to accumulate
in active workings,- or on electric equipment
therein." I
.75.514-"All electrical connections or.'

splices in conductors shall be mechanically and
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The order was terminated on
IDec. 30, 1974, when the accumula-
tions were cleaned up, the splices
properly insulated, and the power
wires mounted on insulators.

On Jan. 24, 1975, Ziegler filed an
Application for Review, of the Or-
der and a hearing was held on
Apr. 16, 1975, in Arlington, Vir-
ginia.

The record discloses the follow-
ing: The 'belt was operating at the
time the orders was issued, and there
were accumulations of loose coal,
coal dust, and float coal dust along
the entire length of the belt (Tr.
23). The accumulations ranged in
depth from. 1/16 inch to 21/2 feet
(Tr. 24), and in the inspector's es-

timation totaled about 3 tons (Tr.
23). About 60 percent of the area
covered by the order was wet (Tr.
25). The belt rollers were running
in coal dust and accumulations for
a distance of 150 to 200 feet (Tr.
27). The belt framing and belt pans
were covered with "more than a
film" of dry float coal dust (Tr. 29).
Oil and grease accumulations were
present beneath the south belt-con-
veyor header and speed reducer (Tr.
38).

electrically efficient, and suitable connectors
shall be used. All electrical connections or
splices in insulated wire shall be reinsulated
at least to the same degree of protection as
the remainder of the wire."

75.516-"All power wires (except trailing
cables on mobile equipment, specially designed
cables conducting high-voltage power to under-
ground rectifying equipment or transformers,
or bare or insulated ground and return wires)
shall be supported on well-insulated insulators
and shall not contact combustible material,
roof or ribs."

The spliced power wires were re-
insulated with tape and carried 32
volts (Tr. 68). They were covered
with float coal dust and nailed to
wooden posts instead of being hung
on mounted insulators (Tr. 43-44).
While the inspector considered the
wires a possible ignition source (Tr.
44), the operator's safety director
felt 'that the tape with which the
splices were wrapped precluded any
short circuit or sparks (Tr. 88-89).

Finding the inspector's testimony
more persuasive, the Administrative
Law Judge (Judge) concluded that
the wires did present an ignition
source. He concluded further that
even in the absence of the hazard
presented by the wires an imminent
danger of fire and'explosion was
presented by' the accumulations of
combustible materials, the source of
ignition being the belt rollers run-
ning in the accumulations. Accord-
ingly, he denied Zeigler's Applica-
tion for Review.-

Issue Presented

Whether the conditions cited in
the Order of Withdrawal support
the conclusion that 'an imminent
danger existed.

Discussion

Zeigler contends that the condi-
tions cited in the order are not suf-
ficient to support a conclusion that
imminent danger existed. While
Zeigler stresses that potential arc-
ing or sparking of the power wires
was far too remote to be considered
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an ignition source for a fire or ex-
plosion, it does'not dispute the ex-
istence of the extensive accumula-
tions of combustible materials or
attempt to minimize the source of
ignition presented by the belt rollers
running in coal and coal dust.
Zeigler does, however, charge in its
brief that the inspector issued the
order because he was reluctant to
inspect I miles of underground belt
lines in less than 5 feet of roof, and
not because of an imminent danger
situation. 'Based on our review of
the record, we find that this charge
as well as Zeigler's assignments of
error are without merit. We con-
clude that the cited conditions along
the conveyor belt slope, as ampli-
fied by the testimony, support the
conclusion that an imminent dan-

ger existed, quite apart from any
hazard that may have been pre-
sented by the power wires. Accord-
ingly, we hold that Zeigler has
failed to establish by a preponder-
ance of the evidence that imminent
danger did not exist.

WHEREFORE, pursuant to the
authority delegated to the Board by
the Secretary of the Interior (43
CFR 41(4)), IT IS HEREBY
ORDERED that the Judge's deci-
sion in the above-captioned case IS
AFFIRMED.

HOWARD J. SCHELLENBERG, JR.,
Administrative Judge.

I CONCUR:

DAVID DOANE,

Chief Administrative Judge.

U.S. GOVERNMENT PRINTING OFFICE: 1976
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IN THE MATTER OF OLD BEN
COAL COMPANY
(No. 24 MINE)

6 IMA 138

Decided May 6,1976

Applications for Review-Appeal
Nos. IRMA 76-1, IMA 76-84 and
IBMA 76-85.

Federal Coal Mine Health and Safety
Act of 1969: Administrative Proce-
dure: Reconsideration

Where an initial decision has been is-
sued and a notice of appeal has been filed
with the Board of Mine Operations Ap-
peals, an Administrative Law Judge is
precluded by 43 CFR 4.582(e) from
granting a subsequently filed motion for
reconsideration, there being no jurisdic-
tion.

APPEARANCES: Thomas A. Mas-
colino, Esq., Assistant Solicitor, Fred-
erick W. Moncrief, Esq., Trial Attor-
ney, for appellant, Mining Enforce-
ment and Safety Administration;
Edmund 3. Moriarty, Esq., for appellee,
Old Ben Coal Company.

M1EMORANDUM OPINION
AND ORDER

iNTERIOR BOARD OF MINE
OPE RATIONS APPEALS

On Apr. 19, 1076, the Mining
Enforcement and Safety Adminis-
tration (MESA) filed Notices of.
Appeal in the above-listed cases
with respect to 3 decisions rendered
by Administrative Law Judge R.

209-356-76-1

M. Steiner. Subsequently, on
Apr. 26, 1976, MESA filed motions
for reconsideration with the Ad-
ministrative Law Judge with re-
spect to all of the subject decisions.

In its Notices of Appeal, MESA
requested that the Board not deter-
mine the filing dates for its briefs
while its motions for reconsidera-
tion were pending before Judge
Steiner. MESA's requests consti-
tute motions under 43 CFR 4.510.

On Apr. 26, 1976, appellee Old
Ben Coal Company (Old Ben)
cross moved the Board to deter-
mine the dates of filing inme-
diately. Among other things, Old
Ben advised the Board that it had
already moved Judge Steiner to
strike the motions for reconsidera-
tion before him.

This case is now before the
Board for rulings on the above-
described motions addressed to it.
The pertinent regulations are 43
CEFR 4.582(c) and 4.600.

Sec. 4.582(c) of 43 CFR pro-'
vides:

The Administrative Law Judge's au-
thority in each case shall terminate upon
the filing of an appeal from an initial
decision or other order dispositive of the
proceeding or upon the expiration of the
period within which an appeal to the
Board may be filed or upon an order of
the Board directing that the, proceeding
be. reviewed by the Board. [Italics
added.]

Sec. 4.600 of 43 CFR states the
following:

Any party may appeal from an Ad-
ministrative Law Judge's order or from

83 I.D. No. 5
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an initial decision by filing with the
Board a notice of appeal within 20 days
after service of the order or initial de-
cision. [Italics added.]

Insofar as motions for reconsid-
eration of initial decisions are con-
cerned, the Board acknowledges
that Administrative Law Judges
may entertain such motions if timely
filed. 43 CFR 4.582(c), 4.594. How-
ever, the filing of such a motion does
not by itself stay the time for filing
a notice of appeal. Compare 43 CFR
4.600 with 43 CFR 4.582(c). Fur-
thermore, sec. 4.582(c) of 43 CFR,
which is quoted above, makes clear
in no uncertain terms, admitting of

no exceptions, that a Judge's au-
thority to entertain such a motion
on the merits terminates upon the
filing of a notice of appeal with the
Board.

Applying the foregoing princi-
ples to these cases, the' Board is of
the view that Judge Steiner's au-
thority to rule on the merits of any
motions for reconsideration termi-
nated on April 19, 1976 when the
notices of appeal were filed. It fol-
lows necessarily that the m6tions for
reconsideration, filed some 7 days
later, were untimely and that Judge
Steiner is limited to denying such
motions on the ground of lack of
jurisdiction.

Jones & Laughlin Steel Corpora-
tion, 5 IBMA 1 (1975), upon which
MESA relies, is not to the contrary.
There, unlike the cases at bar, a mo-
tion for reconsideration was filed
with the Administrative Law Judge
in advance of the filing of the notice
of appeal. Moreover, MESA, the

appellee in that case, did not object
to reconsideration by the Judge on
the merits even after the filing of the
notice of appeal, and thus no pre-
cedent was set regarding an Admin-
istrative Law Judge's options in
ruling upon a timely filed motion
for reconsideration once a notice of
appeal has been filed.

Since Judge Steiner is precluded
from granting MESA's motion for
reconsideration, MESA's motions to
postpone its briefing date now be-
fore the Board are without merit
and Old Ben's motions to determine
the dates of filing for MESA's briefs
on appeal must be granted. In light
of the time it: has taken to process
these motions, MESA will be al-
lowed 20 days.

ORDER

WHEREFORE, pursuant to the
authority delegated to the Board
by the Secretary of the Interior, IT
IS HEREBY ORDERED that
MESA's motions to postpone deter-
mination of the due dates for its
briefs on appeal in the above-listed
cases ARE DENIED.

IT IS FURTHER ORDERED
that Old Ben's motions to determine
the due dates for MESA's briefs on
appeal ARE GRANTED and the
time for filing for each of the
above-listed cases IS SCHED-
ULED for 20 days from the date of
this order.

DAVID DOANr,
Chief Administrative Judge.

HOWAI J. ScHIELiLENBERG, JR.,
Administrative Judge.

208



209] ESTATE OF CECELIA SMITH VERGOTE (BORGER), MORRIS
A. (K.) CHARLES AND CAROLINE J. CHARLES (BRENDALE)

May 21, 1976

ESTATE OF CECELIA SMITH VER-
GOTE (BORGER), MORRIS A. (K.)

CHARLES AND CAROLINE .
CHARLES (BRENDALE)

5 IBIA 96

Decided May 1, 1976

Appeal from an Administrative Law
Judge's order determining compensa-
tion to be paid by the Yakima Tribe
for the taking of an undivided one-half
interest in estate land subject to the
Act of Aug. 9, 1946, 60 Stat. 968, as
amended by the Act of Dec. 31, 1970,
84 Stat. 1874.

Modified.

1. Indian Lands: Tribal Rights in
Allotted Lands-Indian Probate: Ya-
kima Tribes: Generally435.1

Absent regulations requiring otherwise
the most equitable valuation date
would be the date the Tribe elects to
purchase the property of a noneligible
heir or devisee.

2. Indian Lands: Tribal Rights in
Allotted Lands-Indian Probate:
Yakima Tribes: Valuation Reports-
435.1

The Board is not bound by the Bureau of
Indian Affairs' appraisal, report and find-
ings contained therein.. Instead, the
Board will give consideration to the com-
plete record, including the BIA appraisal,
report and findings in arriving at its find-
ings and determination.

APPEARANCES: lames B. Hovis,
counsel for appellant, Yakima Tribe;
Arthur W. Xirschenmann, counsel for
appellant, Philip Brendale.

OPINION BY BOARD
MEIBER HORTON

INTERIOR BOARD OF
INDIAN APPEALS

.1. Background

Under the authority of the Act
of Aug. 9, 1946, 60 Stat. 968 (25
U.S.C. § 607 (1970) ), as amended by
the Act of Dec. 31, 1970, 84t Stat.
1874, the Yakima Tribe is entitled to
acquire any interest in trust or re-
stricted land within the Yakima
Reservation which is either devised
or descends to a person who is not an
enrolled member of the Yakima
Tribe with one-fourth degree or
more blood of such tribe. By virtue
of the 1970 Amendment, the fore-
going statute further provides that
if Yakima trust lands inherited by a
noneligible heir as previously de-
fined are desired by the Yakima
Tribe, the heir who is to to be pre-
empted by the Tribe's election must
be compensated by the fair market
value of the property taken by the
Tribe as determined by the Secre-
tary of the Interior after an ap-
praisal; otherwise, the Tribe may
not take the property. Prior to the
1970 Amendment, the Yakima Tribe
was not required to compensate
noneligible heirs (persons not en-
rolled in the Yakima Tribe or en-
rollees with less than one-fourth
degree Yakima blood) in order to
receive their inherited trust lands.

By order dated Sept. 17,1975, Ad-
ministrative Law Judge Robert C.
Snashall directed that the Yakima
Tribe compensate Philip Brendale,
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an enrolled Cowlitz Indian and sole
heir of an undivided one-half inter-
est in Yakima Allotment 124-4244,
consisting of 160 acres allotted to
Mary Charles, deceased, by the sum
of $40,000, plus interest, for the
Tribe's election to acquire Philip
Brendale's 80-acre interest in such
allotment. Philip Brendale and the
Yakima Tribe filed separate appeals
from the above order which were
docketed by the Board on Dec. 5,
1975.

Three estates have been consoli-
dated in this controversy. Together
they have produced a complicated
probate' record dating from 1958
which is detailed through Sept.
1974, in three prior decisions of the
Board, vio, Estate of Cecelia Smith
(gorger), Yakimma Allottee No.
4161, Deceased, 3 IBIA 56, 81 I.D.
511 (1974); Estate' of Morris A.
bK.) Charles, Yaleima Allottee No.
4247, Deceased, 3 IBIA 68, 81 I.D.
517 (1974); and Estate of C'arolZine
J. Charles (Brendale), Yakcima A -
lottee No. 4240, Deceased, 3 IBIA
91, 81 I.D. 505 (1974).Briefly sum-
marized, these three opinions and
the records upon which they are
based disclose the following se-
quence of events pertinent to this
appeal:

Cecelia Smith and Morris
Charles, a/k/a Morris A. (K.)
Charles, were the children of Mary
Charles, deceased Yakima Allottee
No. 4244, each of whom inherited a
one-fourth interest in her allotment
described as the SW 1/4 sec. 8, T. 7
N., R. 13 E., Willamette Meridian,
Yakima County, Washington, con-
taining 160 acres, hereafter de-

scribed as the Mary Charles Allot-
ment.

Cecelia Smith died in 1958 and by
her will left her one-fourth interest
in the Mary Charles Allotment in
equal shares to the daughters of her
brother, Morris Charles, to wit:
Caroline B. Charles and Mary
(Andle) Andal, who each thereby
acquired a one-eighth interest in
the Mary Charles Allotment. Upon
approval of Cecelia's will on
May, 15, 1959, it was determined
that under the 1946 Act, supra,
Caroline B. Charles was eligible to
receive her interest as an enrolled
member of the Yakima Tribe pos-
sessing at least one-fourth degree
Yakima 'blood, whereas Mary
Andal was found to be ineligible
to receive her one-eighth interest.
Accordingly, the interest sought to
be devised to Mary Andal was dis-
tributed as intestate property to her
father, Morris Charles, Cecelia's
eligible heir at law by virtue of the
1946 Act, vesting in him an addi-
tional one-eighth interest in the
Mary Charles Allotment and
bringing his total interest therein
to three-eighths.

Morris Charles died testate on
Nov. 23,1964. His will devised all of
his property to his daughter, Caro-
line, which, if approved, meant that
she would possess the full one-half
interest in the Mary Charles Allot-
ment (one-eighth acquired by de-
vise from Cecelia Smith and three-
eighths acquired by devise from
Morris Charles).

On Apr. 20, 1964, however, prior
to Morris Charles' Death, the Yak-
ima Tribal Enrollment Committee
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issued a ruling that Caroline was
incorrectly enrolled as one-fourth
Yakima and found that she was
only one-eighth Yakima. The Ex-
aminer of Inheritance in the Mor-
ris Charles estate (subsequently Ad-
ministrative Law Judge), the late
R. J. Montgomery, inquired of the
Superintendent of the Yakima In-
dian Agency on Aug. 19, 1966, re-
garding the eligibility of Caroline
Charles to inherit Yakima trust
land. By response dated Aug. 23,
1966, the Superintendent certified to
Judge Montgomery that Caroline
was not eligible under the 1946 Act
to inherit Yakima allotnents.

Judge Montgomery conducted a
hearing in the Morris Charles estate
on October 17, 1966.. Because Caro-
line Charles had instituted an ap-
peal regarding her designation as
only one-eighth Yakima, her attor-
ney, Arthur Kirscheniann, who
represents Philip Brendale in this
appeal, submitted a written request
to Judge Montgomery on October
24, 1966, suggesting that the order
determining heirs in the Morris
Charles estate await the result of
Caroline's appeal concerning her
blood quantum. By response dated
Oct. 28, 1966, Judge Montgomery
granted Mr. Kirschenmann's re-
quest.

It was not until Apr. 11, 1969,
that a final Departmental decision
was rendered on the issue of Caro-
line's tribal blood. The Secretary
affirmed the Aug. 6,1968, decision of
the Commissioner of Indian Affairs
which held, inter alia, that Caroline
had been incorrectly enrolled as one-

fourth Yakima in 1956 and that by
her own application for enrollment
she had classified herself as one-
eighth Yakima.

The Secretary's Apr. 11, 1969, de-
cision was addressed to M. Kirsch-
enmann. The record indicates that
Judge Montgomery did not learn
of the Department's disposition of
the blood controversy until Mar. 24,
1972. One week later, on Mar. 31,
1972, Judge Montgomery entered
his order determining heirs in the
Morris Charles estate. In light of
the December 31, 1970 Amendment
to the Act of 1946, Caroline Charles
was declared eligible to receive the
interests devised her by Morris
Charles, subject to a statutory right
in the Yakima Tribe to. purchase
the property at its fair market
value. But for the 1970 Amend-
ment, which was expressly made
applicable to all pending probate
cases as well as future cases7 Judge
Montgomery would have been re-
quired to rule that all of the trust
property devised to Caroline
Charles would. pass to the Tribe,
with the United States as trustee,
without any compensation due her."

I The Yakima Tribe attacks the constitu-
tionality of the Act of Dec. 31, 1970, supra,
on grounds that the retrospective operation
of the statute impairs the property rights of
the Tribe which allegedly vested as of Morris
Charles' death in 1964. (opening Brief of Ap-
pellant, Yakima Tribe, pp. 2, 9, 10, 17.) Since
the Morris Charles estate was technically
open on Dec. 31, 1970, no final order having
been issued, it has been ncumbent on, Ihis
Board to apply the law in effect even if I his
works to the detriment of the Yakima Tribe.
The Department of the Interior does not ha ve
the authority to declare a federal statute u-
constitutional. state of Benjamin Harrison
Stouthy (Deceased Yakima Allottee No. 2455)

(Continued)
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On May 12, 1972, Judge Mont- ris Charles' death, Nov. 23, 1964.
:gomery issued a Supplemental Or- Appellant Brendale also raised this
der of Distribution in the estate of question in an action brought in
Morris Charles wherein he made a federal court.2

finding that the Yakima Tribe had By prior orders this Board hs
elected to purchase the trust proper- previously stated its conclusion
*ty devised to Caroline Charles in that it was incorrect for the Ex-
her father's will, pursuant to the aminer of Inheritance to permit the
provisions of the .Act of Dec. 31, Yakima Tribe to purchase Caroline
19710, and Judge Montgomery's Charles' inherited three-eighths in-
Mar. 31,1972, order. In addition, his terest in the Mary Charles Allot-
;Supplemental Order noted that the ment, devised to her by the will of
Tribe had effected a transfer of Morris Charles, at the 1964 ap-
funds in the amount of $5,880.10 praised value of the land.
from its tribal account to the Spe- [1] In the three decisions simul-
(eial Deposits Account of the Morris taneously issued by the Board on
Charles estate to satisfy the cost of Sept. 12, 1974, supra, remanding
purchase for the chosen property. the captioned estates to an Admin-
This dollar figure coincided with a istrative Law Judge for further
-value given for the property in the proceedings, we held, and hereby
Mar. 31, 1972, Order Approving reaffirm, that the proper valuation
Will, computed as of the date of date for determining the fair mar-
Morris Charles' death, Nov. 23, ket price to be paid by the Yakima
1964. Tribe for its purchase of all desired

Caroline Charles died testate interests in the Mary Charles Allot-
June 25, 1972. Her will, approved ment acquired by Caroline Charles,
by order of Feb. 12,1974, named her deceased, and presently, Philip
son, Philip Brendale, one of the ap- Brendale, should be May 12, 1972.
pellants, sole devisee of her prop- Absent controlling guidelines in
erty. either the statutes or regulations

On July 17, 1974, Philip Bren- concerning the selection of a valua-
dale petitioned for reopening the tion date,3 the Board concluded in
Morris Charles estate alleging,
inter ala, that it was an error for 2 Appellant's civil action, filed In the United

:inter lia, that it was al or fdr States District Court for the Eastern District
the three-eighths interest in the of Washington, No. C-74-21, has been held

Mary Charles Allotment inherited in abeyance pending final administrative
action regarding this controversy in accord-

by hs mother, Carolne Charles, to ance with a court-approved stipulation of

be purchased by the Yakima Tribe parties filed July 1, 1974.
3 Implementing regulations concerning the

in 1972 for the value of the prop- Act of Dec. 31, 1970, supra, were published

erty prevailing at the date of Mor- on Aug. 30, 1974, to be effective as of Sept. 30,
1974 (39 FR 31635). See 43 CFR 4.300-4.317.
The Board has not considered these regula-

;(Continued) tions controlling in this case in view of its
and Estate of DMarV . Gainey Harrison (De- Sept. 12, 1974, holding that the Yakima Tribe
ceased CoftZle AlloRttee No. -925), 1 IBIA is authorized to purchase the subject interests
269,79 I.D. 428 (1972). in the Mary Charles Allotment for the fair
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its remand that it would be most
equitable in this case to charge the
Yakima Tribe for the value of the
property as of the time of the
Tribe's election to purchase. As
previously noted, it was on May 12,
1972, that the Examiner of Inheri-
tance decreed the Tribe's election
to purchase the three-eighths in-
terest in the Mary Charles Allot-
ment which had been 'devised to
Caroline Charles by Morris
Charles.4

Further, we stated in our remand
that the Yakima Tribe's' election to
purchase the three-eighths interest
in the Mary Charles Allotment from
Caroline Charles, recognized bv
Judge Montgomery's May 12, 1972,
Supplemental. Order, should apply
as well to her preexisting one-eighth
interest in the Mary Charles Allot-
ment which Caroline erroneously
acquired from the 1959 probate of

market value determined as of May 12, 1972.
As to Yakima tribal purchases determined

to be subject to the above regulations, it is
clear that fair market value is to be deter-
mined as of the date of a special hearing
scheduled to determine value, after an ap-
praisal and subsequent to the hearing deter-
mining heirs, or the date of any stipulation
fixing the value. The appraisal must be made
as of the date of the inspection of the property
and the hearing determining value must be
held within 6 months of that date; if it is not
so held, a supplemental appraisal report is
required.

As there were no regulations in effect in
1972 explaining how a Tribe should accom-
plish an election for property under the 1970
Amendment, Judge Montgomery based his
May 12, 1972, Supplemental Order on evi-
dence that the Land Committee of the Yakima
Tribe had voted to purchase Caroline Charles'
trust properties at a meeting held Apr. 27,
1972, and that on May 8, 1972, the Tribe
effected a transfer of $5,880.10 from its Land
Enterprise Account to, the account of the
estate.

Cecelia Smith's will.5 Appellant
Brendale contests this requirement
on appeal because no such election
took place in 1972, but this argument
is rejected for the very reasons we
imposed the requirement in our
Sept. 12, 1974, orders. In short, the
evidence reflects that the Tribe
should have been told of its right to
purchase the one-eighth interest in
1972 and that if this had occurred,
an election to purchase this addi-
tional interest would have been
made at that time.6

On Nov. 29, 1974, Judge Mont-
gomery issued a notice of hearing
in accordance with the Board's si-
multaneous orders of Sept. 12, 1974.
The hearing was held by Judge
Montgomery on Jan. 13, 1975, and
was intended to resolve the issue of
the fair market value to be paid by
the Yakima Tribe for appellant
Brendale's one-half interest in the

A Modification Order, Nune Pro Tune, was
entered in the Estate of Cecelia Smith
(Borger) on June 13, 1975, by the Adminis-
trative Law Judge in response to the Board's
Sept. 12, 1974, instructions on remand. The
Modification Order recites that Caroline
Charles was not eligible under the Yakima
Act of 1946 to inherit the one-eighth trust
interest devised her by the decedent and in
lieu thereof, Morris Charles is designated
distributee of said property.

6 The Tribe was first advised of its right to
purchase the one-eighth interest in the Mary
Charles Allotment possessed by Caroline
Charles when Judge Montgomery entered his
Feb. 12, 1974, Order Approving Will in the
Estate of Caroline Charles. Thereafter, on
Apr. 18, 1974, the Tribe effected a ransfer
of $6,683.78 from its Land Enterprise Account
to the account of the Estate of Caroline
Charles towards the purchase of the one-eighth
interest. The amount deposited was based
on a BIA valuation of the one-eighth interest
as of the date of Caroline Charles' death,
June 25, 1972.
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Mary Charles Allotment. Judge
Montgomery died subsequent to the
hearing, and his successor, Robert C.
Snashall, issued a final order on
Sept. 17, 1975, based upon the trans-
dript of proceedings and other docu-

ments of record.

II. Fair Market Value

Judge Snashall's order of Sept.
17, 1975, finds the total fair market
value of appellant Brendale's inter-
est in the Mary Charles Allotment,
as of May 12, 1972, to be $40,000.
Although Judge Snashall does not
reveal in his order how this figure
was reached, the Board has inde-
pendently evaluated all testimony
and exhibits which were before the
Administrative Law Judge and we
separately find that the fair market
value totals $39,896. This value is
determined, from the following
evidence:

First, it is apparent from the ex-
pert testimony provided at the hear-
ing that the allotment in question is
chiefly valuable for its' timber. The
entire 160-acre tract consists of ap-
proximately 152 acres of ponderosa
pine and 8 acres of lodgepole pine.
The Bureau of Indian Affairs pro-
vided an appraisal of the merchant-
able timber and land by way of an
appraisal report dated Nov. 20,
1973. This report furnished an ap-
praised valuation of the property
as of June 25, 1972, having been
prepared prior to the Board's Sept.
12, 1974, request for a BIA apprais-
al effective as of May 12, 1972. The
fair market value quoted by the
BIA for 80 acres as of the date cited

was $26,756. Appellant Brendale
produced an expert witness at the
Jan. 13, 1975, hearing, Ronald T.
Munro, who presented a separate
appraisal report for the fair market
value of the merchantable timber
only. Mr. Munro's report, dated
July 31, 1974, calculates the prop-
erty's timber value as of May 1972,
using conversion tables commonly
employed in timberland appraisals.
For Mr. Brendale's 80-acre interest,
Mr. Munro valued the merchant-
able timber to be worth $36,696.

[2] The above two appraisals
differ in outcome primarily because
the BIA appraisal computed less
total volume of merchantable
ponderosa pine as well as a lower
stumpage value per board foot. The
BIA estimate of timber volume was
based on a prism cruise of the prop-
erty in Nov. 1971. Although the
Board is aware of the fact that the
BIA appraisal represents an offi-
cial report on behalf of the Depart-
ment of the Interior, and not a
study on behalf of any party, in-
cluding the Tribe, we are not bound
by whatever findings this report
presents. Instead, the Board will
give consideration to the complete
record in arriving at its findings
and determination. In the case at
hand, the Board is persuaded that
the most accurate appraisal of the
fair market value for merchanta-
ble timber found on the Mary
Charles Allotment was provided by
Mr. Munro.

Mr. Munro concluded that in
May 1972, there was a total mer-
chantable timber volume of 1,305,-
600 board feet on the Mary Charles
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Allotment. Trees of less than 11
inches in diameter at breast height
are excluded from this figure. Of
this total, 1,237,072 board feet were
derived from ponderosa pine which
had a weighted average stumpage
value of $58.32 per thousand board
feet. For all timber species, Mr.
Munro arrived at a total stumpage
value on the subject property of
$73,392 for the complete tract (160
acres). Dividing this total by one-
half provides the timber value of
$36,696 for Philip Brendale's in-
terest, previously quoted. This sum
is approximately $13,000 higher
than the figure derived from the
BIA appraisal for 80 acres. D

Mr. Munro testified he was only
qualified to appraise the timber
value of the property and not the
land itself. While the land in ques-
tion is chiefly valuable for its tim-
-ber, it is obvious that timberland
still holds some value once timber
is cut.7 The BIA appraisal con-
cluded that the land should be
valued at $40 per acre above the
appraised value for all merchanta-
ble timber and this value was-not
refuted by any convincing evidence.
Accordingly we add $3,200 land
value to the $36,696 timber value
and arrive at a final fair market
v alue of $39,896 for an undivided

one-half interest in the Mary
Charles Allotment as of May 12,
1972.

7 This is not the same as separately evaluat-
ing timber and land at the respective best
uses of each. This objection was made by the
Tribe with respect to other appraisals offered
by appellant Brendale at the hearing.

III. Additional Pro cedures

Although the peculiar circum-
stances of this case have rendered
existing regulations generally inap-
plicable to this proceeding (see foot-
note 2), the course the Board adopts
in bringing this matter to a close
generally coincides with the proce-
dures set forth in 43 CFR 4.310 et
seq. Specifically, it shall be ordered
that withbin 20 days df ter the receipt
of this decision by the Tribe, it must
file with the Superintendent of the
Yakima Indian Agency a specific
list of all interests it elects to take
from appellant Philip Brendale. It
shall be conclusively presumed that
the Tribe has released all claim to
any interest not listed. The Tribe
may decide that it does not want any
of the property. If so, the Superin-
tendent must be informed of such
rejection with 20 days of receipt of
this decision. In such event, the
Tribe will be alloxwed full reim-
bursement for'all money deposited
toward the purchase of interests in
the Mary Charles Allotment. The
Tribe has thus far deposited a total
of $12,563.88 toward the purchase
of an undivided one-half interest.
(See footnotes 4 and 6, supra.)

Within 1 year from the date of fil-
ing the formal election to take with
the Superintendent, as above de-
scribed, the Tribe shall be obligated
to pay the balance due ($27,332.12
on the complete interest of appel-
lant Brendale), plus interest on the
unpaid balance at a rate of 8 per-
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cent per annum.8 The payment dead-
line may be extended for no more
than two 6-month periods.

Administrative Law Judge
Snashall shall retain jurisdiction of
this matter for 2 years to oversee the
necessary transactions and rule on
any extension requests. Upon pay-
nent by the Tribe of the full fair

market value for its interest, Judge
Snashall, after certification of said
fact by the Superintendent, shall
make a finding that the required
fair market value has been paid and
he shall issue a decision that the
IUnited States holds the title to such
interest in trust for the Tribe.

NOW, THEREFORE, by virtue
of the authority delegated to the
Board of Indian Appeals by the
Secretary of the Interior, 43 CFR
4.1, the final order entered by Ad-
ministrative Law Judge Robert C.
Snashall on September 17, 1975, be,
and the same is hereby modified in
accordance with the terms herein
prescribed.

This decision is final for the De-
partment.

WM. PHILIP HORTON,
Member of the Board.

WB1 CONCUIR:

MITCHELL J. SABAGII,

Admninistrative Judge.

ALEXANDER H. WILSON,
Administratiqve Judge.

Although the Board's decision finds the
date of taking of the subject property by the
Tribe to be May 12, 1972, it would be in-
equitable to assess Interest on the unpaid
balance now established as of that date be-
cause of the extenuating circumstances in this
-case.

ESTATE OF TEMENS (TIMENS)
VIVIAN GARDAFEE

5 IBIA 113

Decided May 7 976

Appeal from final order determining
fair market value of certain allotted
lands on the Yakima Reservation.

REVERSED and REMANDED.

1. Indian Lands: Tribal Rights in
Allotted Lands-Indian Probate: Yak-
ima Tribes: Generally-435.0

Absent controlling guidelines in the
statute concerning valuation date (fair
market value), it is more equitable to
charge the Yakima Tribe the fair mar-
ket value of the property as of the date
the Tribe elected to purchase same, i.e.,
Jan. 25, 1974.

APPEARANCES: Hovis, Cockrill and
Roy, by Pat Cockrill, Esq., for appel-
lant; H. W. Felsted, Esq., for appellee.

OPINION BY
ADMINISTRATIVE JUDGE

SABAGH

INTERIOR BOARD OF
INDIAN APPEALS

The above-entitled matter comes
before this Board on appeal from
the final order of Administrative
Law Judge Robert C. Snashall, is-
sued Aug. 25, 1975, after a hearing
upon petition and demand for
valuation hearing brought by
Ervin Ray, a noneligible heir, under
the provisions of the Yakima Act
of Dec. 31, 1970 (84 Stat. 1874, 25
IJ.S.C. § 607 (1970)), pursuant to
43 CFR 4.305.
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Temens Vivian Gardafee died in-
testate on Dec. 11, 1971, leaving
certain heirs at law and trust prop-
erties on the Yakima Reservation.
Interests in said trust properties
were subject to divestiture by Ya-
kima Tribal purchase pursuant to
25 U.S.C. § 607 (1970). The Tribe
elected to purchase said trust prop-
erties described in attachments to
Supplemental Order of Distribu-
tion dated January 25, 1974, and re-
ferred to as Tract Nos. 124-3283
(Temens Vivian Gardafee) and
124-2173 (Jason Sam). The Tribe
entered a written stipulation con-
cerning the value of that particular
portion of the estate purchased
under the exercise of option desig-
nated as Allotment No. 124-2173
(Jason Sam), consequently that
tract is not at issue here.

The land designated Allotment
124-3283 (Temens Vivian Garda-
fee) consisting of 80 acres was ap-
praised by the Bureau of Indian Af-
fairs on or about Mar. 9, 1973, at a
fair market value of $11,500 as of
Dec. 11, 1971, date of death of Te-
mens (Timens) Vivian Gardafee.

As previously stated, a. Supple-
mental Order of Distribution was
entered by the Judge on Jan. 25,
1974, evidencing the Tribe's election
to purchase tract no. 124-3283, and
$11,500 was deposited in the estate
account as the estimated just com-
pensation (fair market value). The
Order further vested all rights, ti-
tle and interest in the Tribe as of
the date of the Order, Jan. 25, 1974.

Ervin Ray, the surviving spouse
and noneligible heir, petitioned for
a valuation hearing contending in
substance that the property in ques-
tion was under valued. A hearing
was set for Feb. 11, 1975, and subse-
quently continued to Apr. 6, 1975,
to afford the petitioner an oppor-
tunity to obtain counsel. Due to the
untimely death of Judge Richard
Montgomery, the matter was fur-
ther continued to July 25, 1975. On
July 25, 1975, the aforementioned
petitioner appeared with counsel.
Neither the Tribe nor its counsel
appeared. Counsel for the Tribe
steadfastly maintained that its fail-
ure to appear was due to the mis-
taken belief it had been granted a.
continuance to a future date.

Hearing was held, testimony tak-
en and exhibits offered. A Final Or-
der was entered on Aug. 25, 1975,
wherein it was determined that the
fair market value at the time of
taking was $800 per acre, or $64,000
for the 80 acres in question. The
Judge further concluded that inter-
est at the rate of eight (8) percent
per annum should be paid on $52,-
500 remaining outstanding from the
25th of Jan. 1974 until the the de-
ficiency is deposited into the estate
IIM account.

The Tribe, through counsel, ap-
pealed contending among other
things, that:

1) The regulations adopted by the
Department were unconstitutional
because they have a retroactive
effect.

2) The Judge erred in failing to
determine in his Final Order the
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appropriate, time of taking for pur-
poses of 25 U.S.C. § 607 (1970).

3) The Judge erred in concluding
that the: 80-acre allotment was
worth $64,000 based on a valuation
of $800 per acre in the absence of
competent and material evidence
sufficient to meet the petitioner's
burden of proof.

Counsel for the Tribe argues that
the proper valuation date for deter-
mining the fair market value to be
paid by the Yakima'Tribe for its
purchase of all desired interests
should be the date of death of Te-
mens Gardafee. We cannot agree.
We believe that the proper valu-
ation date for determining the fair
market value to be paid by the
Yakima Tribe for its purchase of
all desired interests to be Jan. 25,
1974, the date the Supplemental Or-
der of Distribution was entered by
Judge Snashall evidencing the
Tribe's election to, purchase subject'
property and the Tribe's deposit of
$11,500 in the estate account as esti-
mated just compensation (fair mar-
ket value).

[1] Consequently, absent con-
trolling guidelines in the statute
concerning the selection of a valua-
tion date, the Board finds that it
would be more equitable in this case
to charge the Yakima Tribe the fair
market value of the property as of
the date the Tribe elected to pur-
chase, i.e., Jan. 25,1974.

Although we are of the opinion
that conformance with the regula-
tions adopted by the Department is
not a prerequisite, in the interest
of an orderly and equitable disposi-

tion of this matter, the course the
Board adopts coincides with certain
of the procedures set forth in 43
CFR 4.310 et seq. Department reg-
ulations prescribing the manner by
which fair market value shall be
determined in Yakima Tribal pur-
chases initiated pursuant to the Act
of Dec. 31, 1970, supra, did not be-
come effective until Sept. 30, 1974.
Because of our determination that
the proper valuation date in this
case is Jan. 25, 1974, we conclude
that regulations implemented after
that date which are tailored to a
newly adopted valuation scheme
should be followed only to the ex-
tent practicable. See Estates of
Cecelia Smith Vergote (Borger),
Morris A. (K.) Charles and Caro-
line J. Charles (Brendale), 5 IBIA
96, 83 I.D. 209 (1976).

Based upon the record as pres-
ently constituted we are unable to
arrive at a fair market value for
tract No. 124-3283 (Temens Vivian
Gardafee) at the time of taking
(Jan. 25, 1974).

The record includes an appraisal
report and summary dated Mar. 9,
1973, from the Bureau of Indian
Affairs, Branch of Real Estate
Appraisal, wherein it is determined
in 1973 that the fair market
value of this property at the
time of death of Temens Vivian
Gardafee, Dec. 11, 1971, was
$11,500. The record further contains
two letter appraisals submitted by
Ervin Ray, one dated May 2, 1974,
signed by Mark V. Maughan and
R. S. Lawrence, the other dated
June 19, 1975, signed by Robert S.
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Lawrence. The May 2, 1974, ap-
praisal after an on-site inspection
onl Apr. 26, 1974, values tract No.
124-3283 at $400 per acre. The June
19; 1975, appraisal after an on-site
inspection on. May 16, 1975, values
the same tract at $800 per acre. At
the hearing, Mr. Lawrence testified
that he made his appraisal to reflect
the fair market value of the prop-
erty in question on May 16, 1975..
Upon being advised that any deter-
mination would have to reflect the-
fair market value as of Feb. 11,
1975, Mr. Lawrence testified that
the fair market value on Feb. 11,
1975, was $800 per acre or $64,000
for the 80-acre tract.

We further note that only 59 of
the 80 acres were being utilized by
the lessee prior to expiration of the
lease, 2 acres are in a county road
right-of-way, and about 19 acres are
undeveloped lands suitable for de-
velopment for irrigation receiving
irrigation water from a deep well..
None of the foregoing items was
considered in Mr. Lawrence's ap-
praisal. Mr. Lawrence, moreover,
made no comparison of the property
in question to other properties in
the immediate vicinity. Finally, we
are of the opinion that prior to the
beginning of the hearing in July
19.75, Judge Snashall should have
requested and received from the Bu-
reau of Indian Affairs, an appraisal
report with a summary thereof,
made on the basis of the fair market
value as of the date of inspection
of the property.

We would consequently remand
the case for a hearing de novo for

the purpose of determining the fair
market value of tract No. 124-3283
as of Jan. 25, 1974, with all inter-
ested parties having the opportu-
nity to participate.

Preliminary- to the hearing, the
Judge should issue an Order to the
Superintendent, Bureau of Indian
Affairs, for an appraisal of the de-
cedent's interest and the filing of an
appraisal report with a summary
thereof on the basis of the fair mar-
ket value as of the date of the in-
spection of the property and also to
reflect the fair market value as of
Jan. 25, 1974. A copy of the new
summary shall be mailed by the
Judge to the Tribe and affected
heirs with opportunity for all in-
terested parties to examine and copy
at their own expense the full ap-
praisal report. In addition, all mem-
bers of the Branch of Real Estate
Appraisal involved in the appraisal
should be available for examination
and/or cross-examination.

At the hearing, each party, i.e.,
Ervin Ray and Yakima Tribe, at-
tacking the valuation of the inter-
est shown by the appraisal report
shall have the burden of proving his
own position.

Further, it shall be ordered that
within 20 days after receipt of the
Judge's decision, in the event that
an appeal is not taken, the Tribe
must file with the Superintendent of
the Yakima Indian Agency, a spe-
cific list of all interests it elects to
take from surviving spouse, Ervin
Ray. It shall be conclusively pre-
sumed that the Tribe has released
all claims to any interest not listed.

216]
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Should the Tribe decide that it does
not want part or all of the surviving
spouse's interest, the Superintend-
ent must be informed of such re-
jection within 20 days of receipt of
the decision. In such event, the
Tribe will be allowed full reim-
bursement for all moneys deposited
toward the purchase of the interest
in question included in the estate
account.

Within 1 year f rom the date of fil-
ing the formal electionto take with
the Superintendent, the Tribe shall
pay into the estate account any bal-
ance determined by the Judge to be
due, plus interest on the unpaid bal-
alce at a rate of 8 percent from the
date of the filing of the formal elec-
tion. The payment deadline may be
extended for no more than two 6-
month periods.

Judge Snashall shall retain juris-
diction of this matter for a period
of 2 years to oversee the necessary
transactions and to rule on any ex-
tension requests. Upon payment by
the Tribe of the full market value
for its elected interest, Judge Snas-
hall, after certification of said fact
by the Superintendent, shall make a
finding that the required fair mar-
ket value has been paid and he shall
issue a decision that the United
States holds the title to such inter-
est in trust for the Tribe.

NOW, THEREFORE, by virtue
of the authority delegated to the
Board of Indian Appeals by the
Secretary of the Interior, 43 CFR
4.1, we REVERSE the Final Order
issued Aug. 25, 1975, and REMAND
the matter to the Administrative

Law Judge for hearing de novo pur-
suant to the dictates referred to
seupra, to determine the fair market
value of tract No. 124-3283 (Temens
Vivian Gardafee) as of Jan. 25,
1974.

MITCHELL J. SABAGH,

Administrative Judge.

WE CONCUR:

Wm. Pmp HORTON,
Member of the Board.

ALExANDER H. WiLsoN,
Adminitrative Judge.

ASSOCIATED DRILLING, INC.

6 IBMA 153

Decided May 27,1976

Appeal by Associated Drilling, Inc.,
from that part of an initial decision by
Administrative Law Judge William
Fauver (Docket No. PITT 74-1066-P),
dated Nov. 18, 1976, finding Associated
Drilling, Inc. in default in a civil
penalty proceeding brought pursuant
to sec. 109 (a) of the Federal Coal Mine
Health and Safety Act of 1969.

Affirmed.

Federal Coal Mine Health and Safety
Act of 1969: Hearings: Powers of Ad-
ministrative Law Judges

The authority of an Administrtaive Law
Judge to issue show cause orders pur-
suant to 43 OFR 4.544(b) necessarily im-
plies the authority to consider whether
a response is adequate in showing cause
why a default decision should not be en-
tered against the espondent.
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APPEARANCES: Ira Smades, Esq., for
respondent, Associated Drilling, Inc.;
Thomas A. Mascolino, Esq., Assistant
Solicitor, and Stephen Kramer, Esq., -

Trial Attorney, for appellee, Mining
Enforcement and Safety Administra-
tion.

OPINION BY ADMINVISTRA-
TIVE JUDGE SC'HELLEN-
BERG

INTERIOR BOARD OF MINE
OPERATIONS APPEALS

Backgrownd

On June 28, 1974, the Mining
Enforcement and Safety Adminis-
tration (MESA) brought a pro-
ceeding for the assessment of civil
penalties with respect to alleged
violations of mandatory safety
standards against Associated Drill-
ing, Inc. (respondent), pursuant to
sec. 109 (a) of the Federal Coal
Mine Health and Safety Act of
1969.' The alleged violations oc-
curred at the respondent's Kephart
Mine located in Clearfield County,
Pennsylvania.

On Mar. 4, 1975, the Administra-
tive Law Judge (Judge) issued a
Notice of Hearing Term setting the
date of June 23, 1975, for a hear-
ing on the merits. Moreover, this
Notice required, inter alia, the fol-
lowing:

In preparation for the Hearing the
parties are directed to complete the fol-
lowing prehearing requirements not
later than June 9,1975:

130 U.S.C. 819(a) (1970).

(1) Exchange lists of witnesses along
with a synopsis of the testimony ex-
pected of each witness.

(2) Exchange lists of exhibits and, at
the request of a party, to produce ex-
hibits to the party with the opportunity
to examine and copy same.

(3) File with the undersigned Judge:
(a) the parties' exhibit lists, and lists

of witnesses with synopses of the testi-
mony expected of the witnesses.

(b) any stipulation reached as to the
facts, exhibits, and issues.

Failure by any party to comply with
the above prehearing requirements will.
subject the deficient party to a show
cause order and possible default deci-
sion. In the event of a default by the
operator, final decision will be rendered
on the official record and any additional
evidence that the presiding Judge deems
to be necessary to be added to the record.

[Dec. 3]

On Apr. 1, 1975, MESA filed a
Prehearing Statement with the
Judge and sent a copy to counsel
for respondent (the date of service
thereof being Mar. 31, 1975). No
prehearing statement was filed by
respondent on or before June 9,
1975.

On June 10, 1975, the Judge, in
accordance with 43 CFR 4.544(b),
issued an Order to Show Cause and
Cancellation of Hearing in which
he ordered (1) the June 24 hearing
canceled and (2) the respondent to
show cause by July 1, 1975, why it
should not be held in default for
failure to file a preheating state-
ment.

On June 25, 1975, respondent filed
both a prehearing statement and its
response to the Order to Show
Cause..
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On July 10, 1975, the Judge issued
a Default Decision and Order find-
ing respondent's response inade-
quate to show cause why a default
decision should not be entered
against it.

On July 28, 1975, respondent
filed a Notice of Appeal with the
Board and on Aug. 21,1975, a Brief
in support thereof. On Sept. 11,
1975, MESA. filed a reply brief with
the Board.

On Sept. 23, 1975, the Board is-
sued an Order Dismissing Appeal
(IBMA 76-9) declaring the Judge's
decision an interim order and di-
recting further action by the par-
ties without prejudice to the rights
of the parties to challenge the in-
stant order in any appeal filed sub-
sequent to the issuance of an initial
decision.

On Nov. 18, 1975, the Judge is-
sued his Decision based upon the
proposed findings, conclusions and
recommendations by both parties as
to the amount of civil penalties and.
assessed respondent $341.

On Dec. 1, 1975, respondent filed
a Notice of Appeal with the Board
and on Dec. 23, 1975, a brief in sup-
port thereof. On Dec. 30, 1975,
MESA filed a reply brief with the
Board.

Contentions of the Parties

Respondent contends that it has
been severely prejudiced as a result
of the Judge's Default Decision in
that it has been denied the oppor-
tunity to cross-examine MESA's
witnesses and to introduce its de-
fenses to the alleged violations. Al-

though admitting that its prehear-
ing statement was inadvertently not
filed and that technically the proce-
dural order of the Judge issued in
Mar. was not complied with, it
maintains that this oversight was
not willful, but constituted "simply
a technical defect in timely filing
which does not prejudice MESA's
ability to prepare its case" (Re-
spondent's brief, Exhibit "A," p. 4).
Respondent draws on federal case
precedents and the Federal Rules of
Civil Procedure to support its con-
tentions. In this vein, it proposes an
analogy between the power granted
to a District Court Judge under
Rule 83 of the Federal Rules of
Civil Procedure and that discre-
tionary power of an Administrative
Law Judge to dismiss an action
summarily. Finally, it suggests that
the language of 43 CFR 4.544 "un-
necessarily discriminates against
the operator and fails to provide a
similar remedy to the operator in
the event of a default by MESA"
(Respondent's brief, Exhibit "A,"
page 11).

In its reply brief MESA submits
that the Judge acted in accordance
with the powers granted him under
43 CFR 4.482 (a) (5) and did not
abuse his discretion. With respect
to the alleged discriminatory charge
concerning sec. 4.544, it further ar-
gues that neither the Board nor the
Judge has the authority to invali-
date rules and regulation, citing
AIESA v. Peabody Coal Company,
4 IBMA 137, 138, 1974-1975 OSHD
par. 19,685 (1975).
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Issue Presented on Appeal

AVhether the Judge abused his
discretion in finding the respondent,
Associated Drilling, Inc., in default.

Discussion

The regulation central to this ap-
peal is 43 CFR 4.544(b) which
states:

(b) Failure to respond to prehearing
order. Where the respondent fails to file
a response to a prehearing order the ad-
ministrative law judge may issue an order
to show cause why the operator should
not be considered in default and the case
disposed of in accordance with para-
graph (a) of this section.2 [Italics
supplied.]

The authority to issue a show cause
order imparted to the Judge by sec.

-4.544 cannot be so narrowly con-
strued as to deny him authority to
rule on whether a party's response
to such an order is adequate or not.
The Board considers such authority

2 The language of 43 CFR 4.544 (a) reads
as follows:

"(a) Failure to answer. Where the respond-
ent fails to file a timely answer to the Mining
Enforcement and Safety Administration's
petition for assessment of civil penalty, the
Office of Hearings and Appeals will issue an
order to show cause why the respondent
should not be held in default. If the order to
show cause is not satisfied as provided in the
order, the respondent will be deemed to have
waived his right to hearing and the admin-
istrative law judge may assume for purposes.
of the assessment: (1) That each violation
listed in the petition occurred; and (2) the
truth of any fact alleged in any order or
notice concerning such violation. In order to
issue an initial decision assessing an appro-
priate penalty for each violation cited in ac-
cordance with § 4.545(a), an administrative
law judge shall either conduct such hearing or
request such information from the Bureau,
including proposed findings, as he deems
necessary and proper."

to be implied in the above regula-
tion. In finding the response of "in-
advertence" insufficient, the Judge
explained his determination by stat-
ing:

.' ' Respondent's contention that there
is no adequate basis in law for a default
decision based on its failure to comply
with the prehearing requirements is with-
out merit. See. 4.544 of 43 tE5R clearly
provides for summary disposition in civil
penalty proceedings where an operator
(a) fails to file an answer to MESA's peti-
tion for civil penalty, (b) fails to respond
to a prehearing order or (c) fails to ap-
pear at a hearing. Respondent's failure to
comply with the prehearing requirements
of the Notice of Hearing subjected it to
an order to show cause under 43 CFR
4.544(b), and its failure to provide an
adequate explanation for this noncom-
pliance as provided in the Order subjects
it to a default decision under 43 CFR
4.544(a).

* * * * *

Respondent further contends that its
failure constituted only a technical de-
fect which was not of such, a serious na-
ture as to warrant a default decision.
However, this position reflects a lack of
understanding of the importance of pre-
hearing procedures in administrative ad-
judicatory proceedings. The fairness and
efficiency of coal mine safety and health
hearings are substantially enhanced by
the use of preheating procedures, which
require simplification of the issues, limit
hearings to matters in genuine dispute,
remove the element of surprise from the
hearing, require adequate preparation for
the hearing, and require the parties to
make a serious effort before the hearing
to explore settlement and stipulation of
facts and issues. The prehearing process
is essential to insure that the hearing is
efficiently and professionally utilized and
not wasted on irrelevant or unnecessary
matters. * * *

* * * *

209-356-76 2
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Without adequate preheating require-
ments, the settlement of a mine safety
penalty proceeding, or the elemination of
unnecessary issues, is frequently not
achieved until the day of the hearing. It
is plainly wasteful to have the judge, in-
spectors and other witnesses detained
at the courthouse while attorneys con-
duct settlement or stipulation conferences
which could, and should, be held before-
hand. In addition, without adequate pre-
hearing requirements, substantial time is
often wasted by the examination of wit-
nesses or documents on facts which are
not in genuine dispute or by questioning
or arguments on irrelevant or unneces-
sary issues. * * *

The above practices not only waste
mine safety program resources in sala-
ries, per diem, travel, courtroom costs
and couft reporter fees, hut most impor-
tantly they result in the unecessary re-
moval of inspector-witnesses from vital
mine inspection duties. They also drain
the industry of key mine supervisors who
are needlessly detained away from the
mines. * : The ends of justice as well
as those of efficiency are thus addition-
ally served by assisting the judge in
reaching a just determination of the con-
troversy. Accordingly, prehearing proce-
dures are deemed by this Judge to be
essential, and not a mere "technicality,"
as Respondent contends.

Respondent further contends that an
entry of a default decision in this case

would be an arbitrary exercise of admin-
istrative powers and thus would consti-
tute an abuse of discretion by denying
Respondent "' * opportunity to appear

and present testimony on' the merits or
to consult with counsel for ME3SA in an
attempt to compromise and' settle these
matters." But Respondent ignores the
fact that preheating procedures are de-.
signed to insure that counsel explore set-
tlement and stipulations in advance of
the hearing so that. the hearing will pro-
vide an effective and orderly administra7,
tion of justice. It cannot be said that
Respondent was denied an opportunity to
"compromise and settle" as it was given
three months notice in advance of the

date set for completion of the prehearing
requirements. [Italics added.]

[Dec. 2-4]

The Board finds respondent's con-
tentions unconvincing and demon-
strative of no abuse of discretion by
the Judge. His extensive reasoning
in determining the instant response
inadequate is well-stated 'and repre-
sents a thorough expression of why
such regulations are promulgated.

With respect to respondent's con-
tention that the language of section
4.544 "unnecessarily discriminates
against the operator," we refer to
our decisions in Buffalo M1ining
Conmpany3 and MESA v. Peabody
Coal Company, supra, in which we

held the power to declare invalid
the rules and regulations promul-
gated by the Secretary under the
Act lies outside the scope of this
Board's jurisdiction. Further, it is
not within the province of the
Board to rule on any issue of a con-
stitutional nature a matter solely
limited to the jurisdiction of the
judiciarv.

Based upon the foregoing, we find
no abuse of discretion by the Judge
in issuing the default decision find-
ing respondent's response to the
show cause order inadequate.

ORDER

WHEREFORE, pursuant to the
authority delegated to the Board by
the Secretary of the Interior (43
CFR 4.1(4. )), IT JS 'HEREBY
ORDERED that the Judge's deci-
Sion in the above-captioned case IS
AFFIRMED and that Associated
Drilling, Inc., pay penalties in the

3 2 IBMA 226, 245, 80 I.D. 630, 197.3-1974
OSED par. 16,618 (1973).



OLD BEN COAL COMPANY
May 27, 1976

amount of $341 on or before 30 days
from the date of this decision.

HowARD J. SCIIELLENBERG, JR.,
Adminristrative Judge.

I CONCUR:

DAVID DOANE,

Chief Admninistrative Judge.

OLD BEN COAL COMPANY

6 IBMA 163

Decided May 27,1976

Appeal by the Mining Enforcement
and Safety Administration from a de-
cision by Administrative Law Judge
Malcolm P. Littlefield in Docket No.
M 72-34 granting Old Ben Coal Com-
pany's Petition for Modification of the
Application of 30 CR 75.316-2(b)
under see. 301(c) of the Federal Coal
Mine Health and Safety Act of 1969.

Vacated and petition dismissed.

Federal Coal Mine Health and Safety
Act of 1969: Modification of Applica-
tion of Mandatory Safety Standards:
Generally

A petition for modification of the appli-
cation of a regulation establishing cri-
teria for approval of individual mine
ventilation plans does not state a claim
upon which relief can be granted under
sec. 301 (c) of the. Act because such reg-
ulation is not a mandatory safety stand-
ard. 30 U.S.C. §§ 802(l), 861(c) (1970).

APPEARANCES: Thomas H. Barnard,
Esq., and John P. Dunn, Esq., for ap-
pellant, Old Ben Coal Company; Rich-
ard V. Eackley, Esq., and John H.
O'Donnell, Esq., for appellee, Mining
Enforcement and Safety Adminis-
tration.

MEMORANDUM OPINI0N.;
AND ORDER

INTERIOR BOARD OF M1N1AE:
OPERATIONS APPEALS

The Mining Enforcement and
Safety Administration (MESA)
appeals to us to reverse the deci-
sion in Docket No. M 72-34 by Ad-
ministrative Law Judge Littlefield
granting a petition for modification
by Old Ben Coal Company (Old
Ben) filed under sec. 301 (c) of the.
Federal Coal Mine Health and
Safety Act of 1969. The relief
sought by Old Ben was modification
of the application, of 30 CFR 75.-
316-2 (b) to permit usage of fiie re-
tardant wooden stoppings in panel
and room entries of its No. 24 Mine.'

I See. 7.316-2 (b) of 30 CR provides as
follows

"Criteria for approval of ventilation system
and methane and dust control plan.

This section sets out the criteria by which
District Managers will be guided in approving
a ventilation system and dust control plan
on a mine-by-mine basis. Additional measures
may be required. A ventilation system and
dust control plan not conforming to these
criteria may be approved, providing the opera-
tor can satisfy the, District Manager that the
results of such ventilation system and dust
control plan will provide no less than the same
measure of protection to the miners.

(b) Permanent stoppings, overcasts, under-
casts, and shaft partitions should be con-
structed of substantial, incombustible ma-
terial, such as concrete, concrete blocks, cinder
block, brick or tile, or some other incombus-
tible material having sufficient strength to
serve the purpose for which the stopping or
partition is intended. In heavy or caving areas,
timbers laid longitudinally skin to skin may be
used. Such permanent stoppings should. be
erected between the intake and return air-
courses in entries and should be maintained
to and including the third connecting cross-
cut outby the faces of the entries. Permanent
stoppings should be used to separate belt
haulage entries from entries used as intake
and return aircourses."

2252251
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Judge Littlefield granted this relief,
holding that fire retardant wooden
stoppings are as safe or safer than
the permanent incombustible stop-
pings referred to in the subject
regulation.2 On appeal, MESA con-
tends that Judge Littlefield's ulti-
mate conclusion is not supported by
the substantial evidence of the rec-
ord considered as a whole.

We find it unnecessary to address
ourselves to MESA's contention be-
cause there is a jurisdictional im-
pediment which impels us to vacate
the decision below and to dismiss
Old Ben's petition.

Under sec. 301(c), we have sub-
ject mnatter jurisdiction over peti-
tions for modification of the appli-
cation of "any mandatory safety
standard." The fatal defect in Old
Ben's petition is that 30 CFR
75.316-2 (b) is not a mandatory
safety standard within the meaning
of the legislative definition of that
term embodied in sec. 3(l) of the
Act, as interpreted by the Board.
30 U.S.C. § 802(1) (1970). See In
the Matter of : Anity Mining
Company v. MESA, 6 IBMA 100,
83 I.D. 108, 1975-1976 OSHD par.
20,651 (1976). That regulation was
promulgated under section 508 of
the Act, 30 U.S.C. § 957 (1970),
and, as we said in Valley Camp Coal
Company, 3 IBMA 176, 181, 81 I.D.
294, 1973-1974 OSHD par. 17,849
(1974), it merely establishes criteria

2 The subject petition assumes that a pro-
posed ventilation plan containing provisions
for fire retardant wooden stoppings would not
be fit for approval under the foregoing cri-
terion. We intimate no views as to the sound-
ness of this assumption.

for the guidance of district manag-
ers in discharging their approval
function with respect to proposed
ventilation plans adopted by an op-
erator pursuant to sec. 303 (o) of
the Act. 30 U.S.C. § 863(o) (1970),
30 CFR 75.316.

In holding that 30 CFR 75.316-2
(b) is not a mandatory safety stand-
ard and dismissing the subject peti-
tion for modification on that basis,
we emphasize that we are in no way
foreclosing an operator or a repre-
sentative of miners from obtaining
administrative relief in cases where
enforcement actions have been taken
by MESA on the basis of an errone-
ous interpretation of this or any
other set of criteria for plan approv.-
al. However, the instant controversy
is not such a case. Compare Bishop
Coal Company, 5 IBMA 231, 82
I.D. 533, 1975-1976 OSHD par.
20,165 (1975), appeal pending sub
nogn. Bennett v. Kleppe, D.C. Cir.
No. 75-2158, with Itmann Coal
Company, 6 IBAU 121, 129, 83 I.D.'
175, 1975-1976 OSHD par. 20,628
(1976).

ORDER

WHEREFORE, pursuant to the
authority delegated to the Board
by the Secretary of the Interior (43
CFR 4.1(4)), IT IS HEREBY
ORDERED that the decision in the
above-captioned docket IS VA-
CATED and the subject petition
for modification IS DISMISSED.

DAVID DOANE,

Chief Admiistrative Judge.

HOWARD J. SCHELLENBEG, JR.,
: Administrative Judge.
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ADMINISTRATIVE APPEAL OF
JOE IMIcCOMAS

5 IBIA 125
Decided June 11, 1976

Appeal from a decision of the Commis-
sioner, Bureau of Indian Affairs,
affirming decision of the Anadarko
Agency Acting Superintendent declar-
ing farming and grazing lease no.
31395 void.

Affirmed..

1. Indian Tribes: Constitution By-
laws -and Ordinances-Indian Tribes:
Tribal Authority

Acts of Tribal Chairmen done in contra-
vention of their respective Tribal Con-

stituttonsl and Bylaws are void from their
inception and not binding upon their re-
spective Tribes.

2. Federal Employees and Officers:
Authority to Bind Government

Unauthorized acts by an employee of the
Bureau of Indian Affairs cannot serve as
the basis for conferring rights not au-

thorized by law. Moreover, neither the
Secretary of the Interior nor the Depart-
ment is bound or estopped by such unau-

thorized acts.

APPEARANCES: Pain and Garland,
by John W. Garland, Esq., for appel-
lant.

OPINION BY ADMINISTRA-
TIVE JUDGE SABAGH

INTERIOR BOARD OF
INDIA N APPEALS

The above-entitled matter comes
before the Board on appeal from
the-decision of the Commissioner of

Indian Affairs dated Dec. 12,1975,
affirming the decision of the Acting
Superintendent, Anada-rko Agency,
dated Apr. 17, 1975, invalidating
farming and grazing lease No.
31395 covering lands of the Wichita,
Delaware and Caddo Tribes con-
taining approximately 327 acres.

The Acting Superintendent con-
cluded in his decision that the _Lur'
ported lease was void from its in-
ception because the tribal chairmen
executed said lease without the ben-
efit of enabling resolutions of their
respective Executive Committees

authorizing their actions as pro-

vided for by their respective consti-
tutions and bylaws.

Joe McComas appealed the Act-
ing Superintendent's decision to the

Area Director who, by decision of
June 4, 1975, sustained. the Acting
Superintendent. An appeal was
then taken to the Commissioner, In-

dian Affairs, who in turn by deei-

sion of Dec. 12, 1975, affirmed the

decision of the Acting"Superintend-
ent. A timely appeal was then taken

to this Board.
The appellant in substance con-

tends that the decision of the Act-
ing Superintendent is contrary to

law. We disagree.
The Act of June 18, 1934, c. 1576

§16, 48 Stat. 987, provides, among
other things, that:

Any Indian tribe, or tribes, residing on

the same reservation, shall have the

right to organize for its common welfare,

and may adopt an appropriate constitu-

tion and bylaws, which shall become
effective when ratified by a majority vote

83 I.D. No. 6
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of the adult members of the tribe * * *

In addition to all powers vested in any
Indian tribe or tribal council by existing

law, the constitution adopted by said
tribe shall also vest in such tribe or its

tribal council the following rights and

powers: * * to prevent the sale, dis-

position,. lease * * of Tribal lands * * *

without the consent of the tribe * * *

25 OFR 476. [Italics added.]

Article VI of the Constitution
and Bylaws of the Delaware Tribe
of Western Oklahoma provides
that-

The executive committee shall have
full authority to act on behalf of the
tribe in all matters upon which the tribe
is empowered to act now or in the
future * * *

Article V of the Constitution and
Bylaws of the Caddo Indian Tribe
of Oklahoma provides that-

Sec. 1. There shall be an Executive
Committee which shall consist of the
officers provided in Article IV. This com-
mittee shall have the power to appoint
subordinate committees and representa-

tives, to transact business and otherwise
speak or act on behalf of the Caddo In-

dian Tribe in all matters on which the
said Indians are empowered to act now
or in the future * * *

Article V of the Governing Reso-
lution of the Wichita Indian Tribe
provides that-

There shall be an Executive Committee
which shall consist of the officers and
councilmen as provided in Article IV.
This Committee shall have power to ap-
point subordinate committees and repre-
sentatives, to transact business and
otherwise speak or act on behalf of the
Tribe in all matters on which the Tribe is
empowered to act now or in the future.

The Secretary of each of the
Tribes is required to keep an ac-
curate account of all proceedings

and official records of the council.
and the executive committees.

Sec. 131.3(4) of the Depart-
mental regulations provides that
tribes or tribal corporations acting
through their appropriate officials
may grant leases. See 25 CFR
131.3(4).

It appears from the record that
lease No. 31395 was never before
any of the named tribal executive or*
business committees for considera-
tion. Although the appellant indi-
cates that he was present at a joint
meeting of the three tribes at the
Brown Office Building, Anadarko,
Oklahoma, at which said lease was
purportedly presented to the three
tribes for consideration, it has not
been corroborated by tribal resolu-
tion, minutes, or other evidence that
said lease contract was approved by
joint tribal executive or business
committees. Instead, it appears that
lease contract No. 31395 was
executed by tribal chairmen of the
three tribes without authorization
from the respective executive or
business committees.

The record includes individual
affidavits of the tribal chairmen
wherein they indicate that they in-

tended to bind their respective tribe

and that they believed that they
had acted properly.

The record further includes an

affidavit of Harry Guy, Chairman
of the Caddo Tribe, executed sub-
sequent to the above affidavits
wherein he contradicts his previous
affidavit by stating that he 'signed
the affidavit without full knowledge
of all the facts pertaining to the
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subject lease and that it is now his
intention not to bind the tribe for
the term of the lease. Moreover, the
appellant indicates that he had
leased the land in question on prior
occasions and in all said negotia-
tions he had always dealt only with
the tribal chairmen (after dissolu-
tion of the Land Management Corn-
mittee), who held themselves out as
having authority to lease this prop-
erty.

[1] We find that lease No. 31395
was executed by the tribal chairmen
of the Delaware, Caddo and Wich-
ita Tribes in contravention of their
Tribal Constitutions and Bylaws
and without authorization from
their respective executive or busi-
ness committees and consequently
said lease was void from its incep-
tion and not binding on their re-
spective Tribes.

[2] We further find that the Su-
perintendent, Anadarko Agency,
approved the said lease in the mis-
taken belief that the tribal chair-
men had the authority to execute
the same in accordance with their
respective Tribal Constitutions and
Bylaws. Moreover, we find that
neither the Secretary of the Inte-
rior nor the Department is bound or
estopped by such unauthorized acts.

NOW, THEREFORE, by virtue
of the authority delegated to the
Board of Indian Appeals by the
Secretary of the Interior, 43 CFR
4.1 (2), the decision of the Commis-
sioner, Indian Affairs, sustaining
the decision of the Acting Superin-
tendent, Anadarko Agency, dated
Apr. 17, 1975, be and the same is

hereby AFFIRMED and the ap-
peal DISMISSED.

This decision is final for the De-
partment.

MITCHELL J. SABAGH,

Administrative Judge.

WE CONCUR:

ALEXANDER H. WILSON,

Administrative Judge.

WM. PHILIP IHORTON,
Board Member.

ESTATE OF HERMAN

5 IBIA 140

Petition to 

COANDO

Decided June 22, 1976

Reopen.

GRANTED AND REMANDED.;

1. Indian Probate: Wills: Construe-
tion of-425.7

It is incumbent upon the Administrative
Law Judge under existing regulations in
testate cases to construe the provisions of
a will.

APPEARANCES: Billings Field So-
licitor, for Billings Area Director;
Wind River Legal Services, Inc., for
Tinnie N. Coando and children, Clay-
ton, Virgil and Trudi Coando.

OPINION BY. ADMINISTRA-
TIVE JUDGE SABAGHI

INTERIOR BOARD O1
INDIAN APPEALS

This matter comes before this
Board on a Petition to Reopen filed

2291



230 DECISIONS OF THE DEPARTMENT OF TE INTERIOR [83 D.

by John R. White, Acting Assistant
Area Director, Billings, Montana,
on Jan. 21, 1975. The Petition was
not forwarded to this Board by Ad-
ministrative Law Judge Garry
Fisher until May , 1976, for the
reason that the parties felt the mat-
ter could be resolved by means other
than reopening the estate.

Briefly stated, the facts are as fol-
lows:

Herman Coando, hereinafter re-
ferred to as decedent, died on Jan. 8,
1971, without changing the Last
Will and Testament he executed on
Apr. 2, 1964.

At the time of the making of his
will, the decedent owned an undi-
vided five-twelfths interest in the al-
lotment of Eunice Basil, Wind
River No. 29, hereinafter referred
to as WR-29, described as SW 1/4

SW 1/4, Sec. 14, Township 1 South,
Range 1 West and NW /4 NW 1/4,

Sec. 23, Township 1 South, Range
1 West, containing 80 acres. Only
the foregoing described allotment
is involved in the petition herein
and any reference to any interest
in an allotment refers to WR-29.

In paragraph SECOND of his
will, the decedent devised WR-29,
along with other allotments not in-
volved herein, in the following
language:

I give, devise, and bequeath to my
children: Clayton Coando, U-5653, born
6-28-55; Virgil Randall Coando, U-09565,
born 8-22-62; Trudi Ann Coando, U-
Q9742, born 12-3-63; each an undivided
VI interest in all my inherited interests
in the following- allotments: *

On Nov. 8, 1967, Isaac Coando,
also owner of a five-twelftls inter-

est in WR-29 conveyed his five-
twelfths interest in the NW 1/4 NW
1/4, Sec. 23, Township 1 South,
Range 1 West to the decedent there-
by increasing decedent's share there-
in to five-sixths. On Nov. 9, 1967,
the decedent conveyed his five-
twelfths interest in the SW 1/4 SW
/4, Sec. 14, Township South,

Range I West to Isaac Coando
thereby increasing Isaac's share
therein to five-sixths. Each grantor
in the foregoing conveyances re-
served all minerals including oil and
gas.

.Upon decedent's death, a hearing
was held on July 6, 1971, for the
purpose of ascertaining the heirs of
law of decedent and inquiring into
the facts and circumstances sur-
rounding the making of his pur-
ported Last Will and Testament,
dated Apr. 2, 1964. Thereafter, on
Oct. 22, 1971, an Order Approving
Will and Decree of Distribution was
entered in the matter by Hearing
Examiner William E. Hammett.

On page 2 of said Order, the Ex-
aminer ordered distribution of WR-
29 and other allotments not in-
volved herein, to Clayton, Virgil
and Trudi Coando in the following
language:

In equal undivided shares all of testa-
tor's inherited interested in the following
allotments: * *

On page 3 of the said Order, the
Examiner ordered distribution to
Isaac Coando, "The rest and residue
of decedent's estate, real, personal
and mixed."

In carrying out the Decree of Dis-
tributioni, the Wind River Agency
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interpreted the Examiner's order to
mean that only five-twelfths of de-
cedent's interest in the entire 80
acres of WR-29 passed under the

Whrill to the three devisees herein-
above named and that the decedent's
other five-twelfths interest in WR-
29 received through the conveyance
hereinabove described passed to the
residuary devisee, Isaac Coando.

Apparently relying on .the fore-
going interpretation, Isaac Coando,
on Aug. 7, 1974, conveyed the five-
twelfths interest received through
the decedent's Will in that part of
WR-29, described as NW 1/4 NW
1/4, Sec. 23, Township 1 South,
Range 1 West, to decedent's widow,
Tinnie Coando, for a consideration
of $3,729.16.

The grantee, Tinnie Coando, un-
der the deed of Aug. 7, 1974, now
apparently is claiming that her
children, Clayton, Virgil and Trudi
Coando received the decedent's five-
sixths interest therein through the
decedent's Last Will and Testa-
mnent; so consequently, Isaac Co-
ando had nothing to convey and it
was due to the Wind River Agen-
cy's purported erroneous interpre-
tation of the Examiner's Decree of
Distribution that she purchased the
five-twelfths interest in the NW 1/4
NW 1/4, Sec. 23, Township 1 South,
Range 1 West from Isaac Coando.
Although it is not clear from the
record, it would appear that she
now is seeking to recover the con-
sideration paid to Isaac Coando for
the above-described tract.

A review of the record clearly in-
dicates that the need for a compre-

hensive construction of the wording
of paragraph SECOND of the de-
cedent's Last Will and Testament
and the Examiner's Decree of Dis-
tribution concerning the same so as
to resolve the issue of whether or
not Isaac Coando, as residual de-
visee of decedent's Will, took any
part of WR-29 thereunder.

[1] 25 CFR 15.15 (1971) in effect
at the time of the Examiner's order
(now 43 CFR 4.240(2)) makes it
incumbent upon, the Administrative
Law Judge to construe the provi-
sions of wills. This apparently was
overlooked by Hearing Examiner
Harnmett in his decision of Oct. 22,
1971. Accordingly, the estate should
be reopened and the matter re-
manded to the Judge for construc-
tion of the disputed portion of the
decedent's Will-and for clarifying
that part of the Examiner's Decree
of Distribution concerning the
same.

NOW, THEREFORE, by virtue
of the authority delegated to the
Board of Indian Appeals by the
Secretary of the Interior, 43 CFR
4.1, the estate herein is RE-
OPENED and the matter is RE-
MANDED to Administrative Law
Judge William E. Hammett for the
sole purpose of construing para-
graph SECOND of the decedent's
Last Will and Testament of Apr. 2,
1964, and clarifying that part of
the Order Approving Will and De-
cree of Distribution concerning the
distribution to the devisees therelm-
der and for the issuance of an order
consistent therewith. The order as
issued by the Judge shall be final

229] 231
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unless an appeal is taken to this such order is based on a violation of a

Board within 60 days of the issuing mandatory health or safety standard

date thereof. which is caused by the operator's un-
warrantable failure to comply, and no

This decision is final for the De- consideration need be given to whether

partrnent. the violation was of such a nature as

could significantly and substantially con-

ALEXANDE R H. WILSON, tribute to the cause and effect of a mine

Administrative Juzdge, safety or health hazard (30 U.S.0.
§ 814(c) (2)).

ICONCU'I:
I CONCUR: APPEARANCES: J. Halbert Woods,

WM. PHILIP HORTON, Esq., for appellant, Zeigler Coal Com-
Board Member. pany; Thomas A. Mascolino, Assistant

Solicitor, and David L. Easkin, Trial
Attorney, for appellee, Mining En-
forcement and Safety Administration.

6 IBMA 182 OPINION BY ADMIINISTRA-
Decided June 22,1976 FE JUDGE SCIJELLEN

Appeal by Zeigler Coal Company from BERG
a decision dated. June 24, 1975, by IA TTERIOR BOARD OF ilINE
Administrative Law Judge Paul Mer- OPERATIONS APPEALS
lin upholding the validity of a with-
drawal order issued pursuant to sec. On Dec. 19, 1974, Withdrawal
104(c) (2) and denying an Applica- Order No. 1 CED was issued at
tion for Review in Dockext No. BARB Zeigler Coal Company's (Zeigler)
75-612. No. 9 Mine in Madisonville, Ken-

tucky. The order was issued pur-
Affirmed. suant to sec. 104(c) (2)1 of the

1. Federal Coal Mine Health and Federal Coal Mine Health and
Safety Act of 1969: Review of Notices Safety Act of 1969 (Act) 2 and cited
and Orders: Generally the following condition:

The validity of the precedent notice and 'Sec. 104(c) (2) of the Act (30 U.S.C.
order is not in issue in a proceeding for § 814(c) (2)) provides:orderis nt inissu in aprocedin for "If. a withdrawval ord'er with respect to any
review of an Order of Withdrawal issued area in a mine has been issued pursuant to
pursuant to sec. 104(c) (2) of the Act paragraph (1) of this subsection, a withdrawal
unless applications for review are filed order shall promptly be issued by an author-
within 30 days of the issuance of the ized representative of the Secretary who finds

upon any subsequent inspection the existence
precedent notice and order (43 CFR in such mine of violations similar to those

4.530(c) )- that resulted in the issuance of the with-
drawal order under paragraph (1) of this

2. Federal Coal Mine Health and subsection until such time as an inspection

Safety Act of 1969: Withdrawal of such mine discloses no similar violations.
Following an inspection of such mine which

'Orders: Generally discloses no similar violations, the provisions
A sec. 104(c) (2) withdrawal order is of paragraph (1) of this subsection shall

again be applicable to that mine."
properly issued where it is shown that 2 so U. S. 801-960 (19 70).
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The energized high voltage transmis-
sion cable was not covered, buried, or
placed so as to afford protection against
damage at three locations, for a distance
of approximately 225 feet, in the main
north supply-haulage entry; at approxi-
mately 12 locations, for a distance of ap-
proximately 300 feet, in the main east off
main north supply-haulage entry; and
was ot guarded where men regularly
work or pass under it at the entrance to
the rock-dust hole in the main north;
nor was it adequately guarded where
men regularly work or pass under it in
the main south off main east supply-
haulage entry.

The regulation allegedly violated
by the above condition is 30 CFR
75.807. It provides in its entirety:

All underground high-voltage trans-
mission cables shall be installed only in
regularly inspected air courses and
haulageways, and shall be covered,
buried, or placed so as to afford protec-
tion against damage, guarded where men
regularly work or pass under them un-
less they are 6/2 feet or more above the
floor or rail, securely anchored, properly
insulated, and guarded at ends, and
covered. insulated, or nlaeed to Drevent

granted the motion for partial dis-
missal on the ground that the Ap-
plication for Review of the sec. 104
(c) (1) notice and sec. 104(c) (1)
order was not timely filed.

At the hearing held on Apr. 16,
1975, in Arlington, Virginia, the
Judge affirmed his order granting
partial dismissal and testimony was
limited to the sec. 104(c) (2) Order
of Withdrawal No. 1 CED issued
on Dec. 19, 1974.

The Judge found in his decision
that the condition set forth in the
order was undisputed and consti-
tuted a grave and unwarrantable
violation of the cited standard in
that:

a) at two locations unprotected
cable was only 41/2 feet off the floor;

b) the operator, having chosen to
protect the cable by means of posts,

.and aware that MESA required the
posts to be set on 5-foot centers, had
failed to set the posts as required;
and

contact with trolley wires and other low- c) that locations cited in the order
voltage circuits. were without protection because

On Jan. 6, 1975,.Zeigler filed an timbers had been knocked out or
Application for Review of the were missing, and that posts were
above withdrawal order as well as often as far as 12 feet apart.
the underlying sec. 104(c) (1) order, Accordingly, the Judge held that
1 DNG, Sept. 11, 1974, and the an- the order was properly issued.
tecedent notice, No. 1 DNG, Sept.
10, 1974. On Jan. 29, 1975, the Min- Contentions of the Parties
ing Enforcement and Safety Ad- Zeigler's first contention on ap-
ministration (MESA) filed a mo- peal is that the underlying sec. 104
tion for partial dismissal of the (c) (1) notice and order should be
Application for Review insofar as reviewable in the instant proceed-
it sought review of the underlying ing. Zeigler concedes that its Appli-
sec. 104(c) (1) order and notice. By cation for Review was filed more
order dated Feb. 21, 1975, the Ad- than 30 days after the underlying
ininistrative Law Judge (Judge) notice and order were issued, but
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argues that it adequately preserved B. Whether the see. 104(c) (2)
its right to challenge these docu- Order of Withdrawal No. 1 CED,
ments by contesting their validity Dec. 19, 974, was properly issued.
in the instant Application for Re-
view. DiscuSsion

Wfith respect to the withdrawal A.
order here in dispute, Zeigler con-
'cedes that there were gaps in its sys- [1] Prior to filing its Application
tem of protecting the able, but al- for Review in the instant case,
leges that nevertheless, placement Zeigler has not challenged the
of the cable against the rib afforded validity of issuance or the truth of
adequate protection. Zeigler also the allegations contained in the un-
contends in effect that no violation derlying notice or order. Since the
existed because MESA's require- validity of the underlying citations
ment to set posts for the protection was not properly put in issue by
of cable on 5-foot centers is not a timely challenge, Zeigler must be
mandatory safety standard. held to have waived review thereof

MESA contends, itin Eastern and cannot be heard to the contrary
Associated Coal Corporation. Ca in the instant proceeding to review
IBMA 331, 81 I.D. 567, 1974-1975 a subsequent see. 104(c) (2) order.

See Kentland-Elkhorn. supra. and
OS'HD par. 18,706 (1974), and cssteectd
Kentland-E lkltorn Coal Corpora-
tioh, 4 IBMA 166,82 I.D. 234, 1974- B.
1975 OSHD par. 19,633 (1975), that [ n i

[21 In its clecisionl of Apr. 13,
an operator cannot use an Applica- 1976, the United States Court of
tion for Review of a see. 104(c) (2) Appeals for the District Of Colum-
order to contest a 104(c) (1) order bia Crcuit3 held that there is no
issued more than 30 days prior to gravity criterion required to be met
such application. M:ESA also con- 'before a sec. 104(c) (1) (30 U.S.C.
tends that the Application for Re- § 814(c) (1) )4 withdrawal order
view of the see. 104(c) (2) order
was properly denied. a United Mine Workers of America v. Kleppe,

No. 75-1003.

Issues on Appeal

A. Whether the validity of a sec.
104(c) (1) notice and order may be
reviewed in a proceeding for review
of an order of withdrawal issued
pursuant to see. 104(c) (2) of the
Act filed more than 30 days after
issuance of the 104(c) (1) order.

4 Section 104(c) (1) provides in relevant
part:

"If, during the same inspection or any sub-
sequent inspection of such mine within
ninety days after the issuance of such notice,
an authorized representative of the Secretary
finds another violation of any mandatory
health or safety standard and finds such viola-
tion to be also caused by an unwarrantable
failure of such operator to so comply, he shall
forthwith issue an order requiring the oper-
ator to cause all persons in the area affected
by such violation, except those persons referred
to in subsec. (d) of this sec., tobe withdrawn
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may properly issue, and "that any
unwarranted violation of a manda-
tory health or safety standard is
sufficient to justify issuance of a sec.
814(c) (1) withdrawal order" (p. 8
of slip opinion, italics original).
The Court also stated that "Con-
gress meant what it said in the sec-
ond sentence [of sec. 104(c) (1)]
and therefore nothing more may be
implied into it" (p. 3 of slip
opinion).

While the Court made no refer-
ence to sec. 104 (c) (2), we are mind-
ful of its rationale in our disposition
of the instant case. Since the Court
held that a substantial and signifi-
cant contribution to the cause and
effect of a mine safety or health haz-
ard by the violation giving rise to a
sec. 104(c) (1) withdrawal order is
not a required criterion for the is-
suance of such order, and since see.
104(c) (2) of the Act dictates that
a withdrawal order shall issue upon
a finding of violations similar to
those that resulted in the issuance
of the sec. 104(c) (1) order, it nec-
essarily follows, and we so hold, that
no consideration need be given to
the substantial and significant con-
tribution criterion of the violation
giving rise to the 104(c) (2) with-
drawal order in order to determine
its validity. The holding is further
supported by the fact that sec. 104
(c) (2) of the Act does not specifi-
cally mention the substantial and
significant criterion. We note that

from, and to be prohibited from entering, such
area until an authorized representative of the
Secretary determines that such violation has
been abated."

this holding is contrary to our hold-
ing in Eastern Associated Coal
Corp., 3 IBMNA 331 at 353 and 354,
81 I.D. 567 at 577,1974-1975 OSHD
par. 18,706 (1974), and insofar as it
is. contrary, the holding in Eastern,
supra, is hereby overruled.

To be validly issued, however, a
sec. 104(c) (2) -order must still be
based on a violation of a mandatory
health or safety standard caused by
an operator's unwarrantable failure
to comply, Eastern, supra. The rec-
ord in the instant case amply dem-
onstrates the operator's indifference
and lack of diligence with respect
to the violation cited in Order of,
Withdrawal No. 1 CED, Dec. 19,
1974. Zeigler had chosen to protect
the cable by means of posts and was
aware that MESA required these
posts set on 5-foot centers (Tr. 78-
79). However, 225 feet of cable, un-
protected by posts, was lying along
the rib in the north supply haulage-
way (Tr. 17-19). In two other lo-
cations unprotected cable was sus-
pended 41/2 rather than the mini-.
mum 6/2 feet above the mine floor
(Tr. 21-22). Zeigler's own witness
conceded the existence of the con-
ditions described in the order (Tr.
77-78), and admitted that a viola-
tion occurred in that the cable was
not protected where the timbers
were set too wide (Tr. 86). This
witness also conceded that the op-
erator had- been repeatedly cited
for violations of the same standard
(Tr. 93).

While it is true that cable placed
along the rib was formerly re-
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garded by MESA as being ade- Board's decision in Appeal No. IMA
quately protected, MESA had 75-68, affirming an order by Admin-
changed its policy and the operator istrative Law Judge Richard C. Steffey
was aware of the change. Theref ore, dismissing an amended application for
Zeigler's contention that no viola-- review of two modified notices of vio-
tion occurred because the cable lay lation and of a notice of termination,
against the rib is unpersuasive. all of which were issued under sec.
Moreover, those instances where un- 104(b) of the Federal Coal Mine
protected cable was suspended too Health and Safety Act of 1969.
low over the floor clearly present a
violation of the mandatory stand- Board decision, 5 IBMA 126, 82 I.D.
ard and are not disputed in Zeig- 439, 1975-1976 OSHD par. 19,992
ler's brief; We find that the alleged (1975) set aside. Order of dismissal
-violation was proved and resulted below vacated and case remanded.
from the operator's unwarrantable 1 Federal Coal Mine Health and
failure to comply. Accordingly, we Safety Act of 1969: Review of Notices
conclude that the order in question and Orders: Dismissal of Applications
meets the requirements for issuance
without considering gravity and A representative of miners has a statu-
wtht Ju s dein should be tory and regulatory right to review of a
that the Judge's decisioll should e notice f termination containing a finding
affirmed. of abatement as an incident to a timely

ORDER filed application for review of a previous
section 104(b) notice of violation in

WHEREFORE, pursuant to the which such representative contends that
authority delegated to the Board by such notice fixed a time for abatement
the Secretary of the Interior (43 that was unreasonable. 30 U.S.C § 815

CFR 4.1(4)), the decision in the (1970), 43 CFR 4.1, 4.500, 4.530, 4.533.
above-captioned proceeding IS AF- 2. Federal Coal Mine Health and
FIRMED. Safety Act of 1969: Review of Notices

HOWARD J. SCIIELLENBERG, JR., and Orders: Dismissal of Applications
Administrative Judge. An Application for review of an original

or modified sec. 104(b) notice of viola-
I CONCUR: tion filed by a representative of miners

does not become moot merely because
DAVID. DOANE, MESA issues a notice of termination con-
Chief Administrative Judge. taining a finding of abatement. 30 U.S.C.

§ 815 (1970).
AFFINITY MINING COMPANY

(ON RECONSIDERATION) APPEARANCES: Steven B. Jacobson,
'.- Esq., for petitioner, United Mine

6 IMA 193 Workers of America; James R. Kyper,
Decided June 25, 1976 for respondent, Affinity Mining Com-

Petition by the United Mine Workers pany; Thomas A. Mascolino, Esq., As-
of America for reconsideration of the sistant Solicitor, Lawrence W. Moon,
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Esq., Trial Attorney, for respondent,
Mining Enforcement and Safety
Administration.

OPINION BY CGIEF ADJIIN-
ISSTRATZVE JUDGE DOANE,

INTERIOR BOARD OF i/INE
OPERATIONS APPEALS

On May , 1975, Administrative
Law Judge Steffey granted a pre-
hearing motion by the Mining En-
forcenient and Safety Adininistra-
tion (MESA) in Docket No.
HOPE 75-719 to dismiss an
amnended application by the United
Mine Workers of America
(UMWA) for review of two inodi-
fications of a notice of violation and
the termination thereof issued
under sec. 104(b) of the Federal-
Coal Mine Health and Safety Act
of 1969. 30 U.S.C. 814(b) (1970).
The subject notices were all issued
to Affinity Miining Company
(Affinity) with regard to an alleged
violation of 30 CFR 77.215, to wit,
that a refuse pile at the Keystone
No. 5 Mine was constructed so as
to impede drainage and impound
water. Originally, MESA required
as part of abatement submission of
design criteria for a diversion ditch
but subsequently deleted such, re-
quirement in the first of the subject
modified notices. The UMAAA filed
the subject application for review
to challenge the deletion of this re-
quirement, contending that without
diversion ditch criteria MESA
could not determine whether the
cited violation had been abated and

that, therefore, the time fixed for
abatement was unreasonable.'

Relying on our decisions in Free-
mnan Coal Vi ing C op., 1 IBMA 1,

77 I.D. 149, 1971-1973 OSHD par.
15,367 (1970), and Reliable Coal'
Corp., 1 IBMA 51, 78 I.D. 199,
1971-1973 OSHD par. 15,368
(1971), Judge Steffey granted dis-
inissal, holding that a termination
notice is not subject to review and
that a challenge to a modification of
a sec. 104(b) notice of violation is
moot following the termination
thereof.

By decision dated September 15,
1975, we affirmed. IBMALb 126, 82
I.D. 39, 1975-1976 OSHD par.
19,992 (1975). 

Two days later, on Sept. 17, 1975,
the UMWA petitioned for recon-
sideration. In the absence of objec-
tion, we granted the TIWA's peti-
tion. 43 OFR 4.21(c). The issues
presented are: (1) whether the
dicta in Freeman Coal Mining
Corp., upra, denying the review-
ability of a termination of a section
104(b) notice of violation was
properly confirmed in thee circum-
stances of this case; and (2)
whether we had correctly concluded
that MESA's finding of abatement
in the subject termination notice
rendered the UMWVA's claim for re-
lief from the subject modification
notices moot.

The detailed procedural and
factual background of this proceed-

'Under 43 CPR 4.533, an original applica-
tion for review of a see. 104(b) notice is
deemed amended to challenge subsequent
notices issued thereunder.
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ing through Sept. 15, 1975, is set that in instances where the Bureau
forth in our decision of that date
and need not be repeated. here. In
addition to granting reconsidera-
tion, we ordered oral argument
which took place on Oct. 29, 1975,
and accepted a late-filed brief from
MESA.2

[1] Our starting point for analy-
sis is the Board's early, decision in
Freeman CoaZ Mining Corp., supra.
In that case, the Board dealt with
cross interlocutory appeals by
MESA's organizational predeces-
sor, the Bureau of Mines,3 and Free-
man Coal Mining Corp. (Freeman)
from rulings in application for re-
view proceedings brought by Free-
man and the UMWA under sec. 105
of the Act, 30 U.S.C. § 815 (1970),
to challenge modified notices of vio-
lation that had been issued pursu-
ant to sec. 104(b), 30 U.S.C. 814
(b) (1970). Of particular relevance

here is the portion of Freemanr
wherein the Board overturned a
ruling denying the Bureau's motion
to dismiss which had been grounded
on its finding of abatement. The
Board set aside that ruling, holding

2 In the initial stage of this appeal MESA
elected not to file a reply brief. Subsequent to
oral argument on reconsideration, MESA
moved the Board to grant leave to file a brief
so that it could address itself to matters
raised at the argument. In the absence of
objection, the Board granted the motion on
November 11, 1975. After two extensions of
time granted with the acquiescence of opposing
counsel. MESA late-filed its brief on Jan. 5,
1976. However, in arguing its position, MESA
went far 'beyond the matters raised at oral
argument, and the UMWA moved to strike
offending portions of MESA's brief. On
Jan. 30, 1976, the Board, inter alia, denied the
UJMWA's motion but agreed to consider only
those portions of MESAs brief pertaining to
the issues on reconsideration.

See 38 FR 18695 (July 10, 1973).

has made an unequivocal finding of
abatement in a termination notice,
any application for review of the
underlying sec. 104(b) notice and
subsequent modifications thereof is
subject to dismissal. The Board also
said that the finding of abatement
in a termination notice is likewise
not subject to review. Furthermore,
despite the fact that the UMWA
had not applied for review of a ter-
mination notice and was not an ap-
pellant, the Board in dicta clearly
indicated that its conclusions were
the governing rules of law, irrespec-
tive of whether the applicant for re-
view is an operator or a representa-
tive of miners. 1 IBMA at 12.

In rationalizing its conclusions in
Freeman, the Board pointed out
that it could only exercise the au-
thority delegated to it by the Sec-
retary, and that insofar as sec. 104
(b) notices were concerned, the del-
egated review authority was no
greater than that granted to the
Secretary in sec. 105. 30 U.S.C.
§ 815 (1970). Noting that sec. 105
expressly provides for review of
modifications or terminations of or-
ders, but is silent on the reviewabil-
ity of similar enforcement actions
taken with respect to notices of vio-
lation, the Board apparently was of
the opinion that the silence reflected
an intent to bar review of notices of
termination and to cut off review of
a modified notice, of violation once
the subject violation had been'
abated. 1 IBMA 13, 14, n. 2.

Eight months after the Freeman
decision was handed down, the
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Board issued its opinion in Reliable
Coal Corp., supra. There, the Board
dealt with an appeal by an operator
with respect to applications for re-
view of sec. 104(b) notices which
had been dismissed on the ground
that the violations respectively
cited therein had been abated. The
Board affirmed, holding that al-
though an operator may challenge
the reasonableness of time to abate
given in a sec. 104(b) notice on the
ground that the inspector's finding
of violation was erroneous, an ap-
plication for review raising such an
issue is subject to dismissal follow-
ing abatement.

In explaining the result it
reached in Reliable, the Board re-
lied on the authority of Freeman
Coal Hlining Corp., spra, but
added to the underpinning for that
decision without adverting to its
original rationale therefor. The
Board found significance in the por-
tion of sec. 105 limiting review of
sec. 104(b) notices to issues pertain-
ing to the reasonableness of time to
abate. Pointing out that an opera-
tor obvriates a controversy over the
reasonableness of time to abate by
abating, the Board remarked: ' * *
In Freeman, it appeared that there
was nothing left to be decided * * *
a statement suggesting mootness. 1
IBMA at 58. Furthermore, the
Board observed that in instances
where, as in Freeman, an operator
has challenged the reasonableness
of time fixed for abatement on the
theory that there never was a viola-
tion, dismissal of the application
for review on the ground of abate-
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ment does not preclude litigation of
that question, but merely postpones
its determination until such issue is
joined in a civil penalty proceeding
brought under sec. 109, 30 U.S.C.
§ 819 (1970). 1 IBMA at 59.

Although the Board did clarify
some of the rulings in Freeman, no
mention wiis necessary or made re-
garding the dictum portions of
Freeman concerning the reviewa-
bility of termination notices or the
rights of a representative of miners.

The conclusions that the Board
reached in Reliable have been ap-
plied uniformly since that decision
was issued. All these subsequent
cases have resembled Reliable in
that in each instance the applicant
for review was an operator and the
question for decision was whether
the time fixed for abatement in a
sec. 104(b) notice of violation was
unreasonable because there was
never any violation. -Twice the
soundness of the Reliable holding
and the reasoning in support there-
of have been challenged in a federal
appeals court, and twice the Board
has been upheld. Reliable Coal
Corp. v. 3I/orton, 478 F. 2d 257, 258,
n. 1 (4th Cir. 1973), Lucas Coal
Company v. Interior Board of Mine
Operations Appeals, 522 F. 2d 581
(3d Cir. 1975).

To our knowledge, the instant
case marks the first time in the six
years since Freeman was decided
that a representative of miners has
seized the litigating initiative by
filing an application for review of a
sec. 104(b) notice. It thus presents
the first occasion that the Board has

To
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had to revisit the dicta in Freeman
regarding revieowability of termina-
tion, notices and to consider whether
the holding and rationale of Relia-
ble Coal Corp., Supra, is extensible
baond the peculiar facts of that
case.

Turning first to the question of
the reviewability of termination no-
tices, we begin with the, pertinent
language of sec. 105(a)(1), 30
T.S.C. §815(a)(1) (1970), Which
reads as follows:

* * * An operator issued a notice pur-
suant to sec. 104(b) or (i) of this title,
or any representative of miners in any
mine affected by stch notice, may, if he
believes that the period of time fixed in
such notice for the abatement of the vio-
lation is unreasonable, apply to the Sec-
retary for review of the notice within
thirty days of the receipt thereof. * * *

The above-quoted clause refers
generally to sec. 104(b) notices fix-
ing a time for abatement, but does
not differentiate between original
and modified notices as such. Sec.
104(b) expressly provides for an
original notice of violation and ex-
tension notices, but does not men-
tion modifications which are au-
thorized by see. 104(g), 30 U.S.C.
§ 814(g) (1970).4 Nevertheless, the
Secretary has construed see. 105
broadly so as to authorize review of
modified notices apparently on the
theory that such enforcement ac-
tions are, to paraphrase section 105,

Sec. 104 (g) provides as follows
"Modification and termination of notice.
"(g) A notice or order issued pursuant to

this see., except an order issued under subsec-
tion (h) of this sec., may be modified or termi-
nated by an authorized representative of the
Secretary"

notices issued "pursuant to sec. 104
(b)," and do have an impact on
time fixed for abatement. See 43
CFR 4.1, 4.500, 4.530 and 4.533.

Similarly, although neither sec-
tion 105 nor section 104 (b). mentions
notices of termination, which are
covered specifically by sec. 104(g),
such notices are, in the broad sense,
issued "pursuant to sec. 104(b)."
However, unlike notices of modifi-
cation, termination notices Co not
have an impact onthe time fixed for
abatement, and literally, sec. 105
provides only for review of sec. 104
(b) notices which perform that
function. MESA contends that the
silence in sec. 105 as to the review-
ability of such notices should be
read as generally preclusive thereof.

Here, we need not determine
whether a termination notice is
generally reviewable upon applica-
tion therefor by the representative
of miners because on the facts of
this record the narrow question for
decision is whether there is any im-
plied right in such representative
to incidental review of a termina-
tion notice containing a finding of
abatement when such representa-
tive has previously filed a timely
application for review of the origi-
nal sec. 104(b) notice as modified,
contending that the time fixed for
abatement is unreasonable due to
an allegedly erroneous definition of
abatement. We now answer this
question in the affirmative because
such incidental review of termina-
tion notices is essential for vindica-
tion of a previously filed meri-
torious claim for relief from an
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original or modified sec. 104 (b)
notice and because the Secretary
himself has mandated such review.
43 CFR 4.1, 4.500(a) (6), 4.505(b),
4.530, 4.533.

We are of the opinion that the
Congress must have contemplated
that in the 'usual scenario, of which
this case is an example, a termina-
tion notice containing an abatement
finding was likely to be issued long
before a decision could be made
upon an application by a repre-
sentative of miners for review of a
previously issued sec. 104(b) notice
setting forth the requirements for
abatement. Indeed, the termination
notice might well be issued long be-
fore the representative has received
a copy of the original or modified
notice. If we were to deem the legis-
lative silence in section 105 regard-
ing termination notices to bar in-
cidental review thereof, we would
as a necessary consequence be un-
able, in most instances, to provide,
as Congress intended, an adequate
administrative remedy to comple-
ment the right to review where the
representative of the miners has
filed a meritorious claim for relief
with respect to a previous, related
sec. 104(b) notice. Moreover, if we
were to indulge MESA in such a
restrictive reading of sec. 105, we
would not only render the right to
review virtually meaningless inso-
far as the representative of miners
is concerned, we would as well be
lending our assent to perpetuation
of health and safety hazards where
such representative can sustain its

claim for relief. To avoid such re-
sults, we deen it necessary to con-
strue sec. 105 liberally so as to allow
incidental review of termination
notices in circumstances such as
those here presented. And in so con-
struing that section, we rely upon
repeated administrative and judi-
cial affirmations of the need to read
the Act generously in accordance
with common sense and with due
regard for the remedial legislative
objectives. Compare, e.g., In the

MIatter of: Anity M/ining Com-
pany v.. MESA, 6 IBMA 100, 83
I.D. 108, 1975-1976 OSHD par.
20,651 (1976), witth Zeigler Coal
Company v. Kleppe, - F. 2d -,
No. 75-1139 (D.C. Cir. Apr. 22,
1976).

Finally, even if we were disposed
to-confirm the dicta in Freeman, we
would be precluded from doing so
by the Secretary's procedural reg-
ulations. In providing for the juris-
diction of the Office of Hearings and
Appeals, the Secretary made clear
in comprehensive terms that review
may be had of enforcement actions,
even though in some instances the
statute does not expressly so pro-
vide. 43 CFR 4.500 (a) (6). See East-
ern Associated Coal Corp., 5 IBMA
74, 82 I.D. 392, 1975-1976 OSHD
par. 19,921 (1975). And in listing
the available causes of action with
respect to notices, the Secretary ex-
pressly provided that the represent-
ative of miners could obtain inci-
dental review of termination notices
where review had been sought of a
previous notice, as in the case at

241
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hand. Compare 43 CFR 4.530 with
43 CFR 4.533.5 Thus, in reading sec.
105 as broadly as we do today, we
are adopting an interpretation
which already has regulatory en-
dorsement by the Secretary, and we
are conforming to the Secretary's
general policy in favor of a liberal
construction of his procedural reg-
ulations and against insulating his
enforcement agents from Secretar-
ial review. 43 CFR 4.505(b). See
Eastem Associated Coal Corp.,
supra, 5 IBMA at 87-96, and Re-
public Steel Corp., 5 IBMA 306,
328, 82 I.D. 607, 1975-1976 OSHD
par. 20,233 (1975) (Doane, Chief
Administrative Judge, concur-
ring)

For all these reasons, we hold that
the subject. termination notice is re-
viewable in the circumstances of this
case and we decline to confirm the,
dicta of Freentan Coal Hining
Corp., supra, to the extent that it is
contrary to this decision.

[2] We come then to the remain-
ing question on reconsideration
which is whether we correctly af-
firmed the Administrative Law
Judge's conclusion that the issuance
of the subject termination notice
rendered the original application
for review in this case moot under
our decision in Reliable Coal Corp.,
supra. We now conclude that our
original holding was in error and
that the Administrative Law Judge
overlooked critical distinguishing
features which make Reliable com-
pletely inapposite.

6 These two regulations were promulgated
after Freeman oal MSlning Corp., spra, was
-decided. See 36 FR 17339 (Aug. 28, 1971).

First, as we noted earlier, Reliable
involved an operator who applied
for review of a sec. 104(b) notice,
contending that the time fixed for
abatement was unreasonable because
there never was a violation. Relia-
ble's claim became moot because it
elected to abate and thus obviated
its claim for relief and removed the
necessity for a judgment on the
Board's part. In the case at hand,
the action of the inspector in issuing
a termination notice containing a
finding of abatement in no way ob-
viated the UMWA's original quar-
rel over the inspector's definition of
abatement upon which such finding
was based. Indeed, if anything, the
termination notice extended and ag-
gravated the controversy. Moreover,
should it be ultimately decided that
the UMWA is entitled to full relief,
a matter as to which we intimate no
views, an effective administrative
remedy within the terms of sec. 105
(b) of the Act could be ordered. See
30 U.S.C. § 815 (b) (1970).

Second, in Reliable, the Board
merely imposed a delay rather than
a bar to review because the issue
there concerned the fact of viola-
tion, a matter subject to litigation
in subsequent civil penalty proceed-
ings brought under sec. 109 of the
Act. 30 U.S.C. § 819 (1970).- Here,
even assuming arguendo that abate-
ment obviated the subject amended
claim for relief, the consequence of
barring review on a mootness theory
is that the issue raised by the
UMWA which is bound to rise
again is not likely ever to be re-
solved. Thus, this case, unlike Reli-
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able, presents the true situation of a
short term administrative enforce-
ment action capable of repetition,
yet evading review if the claim for
relief therefrom is adjudged to be
moot. Cases involving such actions
have long been held to be in a
unique category- which cannot be
dismissed on the ground of moot-
ness. See Southern Pacific Terminal
Co. v. ICC, 219 U.S. 498 (19.11),
Eastern Associated Coal Corp. v.
Interior Board of Mine Operations
Appeals, 491 F. 2 277, 278 (4th
Cir. 1974), and Freeman Coal Min-
ing Co. v. Interior Board of Mine
Operations Appeals, 504 F. 2d 741,
743 (7th Cir. 1974). Cf. Lucas Coal
Company v. Interior Board of Mine
Operations Appeals, supra at 586-7.

Lastly, if one goes beyond the
technical aspects of the mootness
doctrine and considers the practical
impact of dismissing in terms of the
substantive remedial goals of the
Act, it is readily apparent that the
case at hand is significantly differ-
ent from Reliable Coal Corp., supra.
As the Court of Appeals for the
Third Circuit observed in Lucas
Coal, the Board's Reliable interpre-
tation encourages prompt abate-
ment and facilities expeditious re-
view of more pressing cases. 522 F.
2d at 587. Assuming arguendo that
the subject notices were erroneously
issued, as we must, given the proce-
dural posture of this appeal, affirm-
ance of the order of dismissal below
would produce no similarly felici-
tous results. Indeed such affirmance
would be counterproductive be-
cause, as noted above, it would bar

abatement and perpetuate a hazard
in this ease, and it would establish
an area of unreviewable enforce-
ment discretion for the future
fraught with danger to the physi-
cal well-being of the miners.

For all the foregoing reasons, we
are of the opinion that the
UMWA's claim for relief against

.the subject notices of modification
is not moot and that the holding of
Reliable Coal Corp., supra, ought
not to be extended to cases such as
the one at bar.

ORDER

WHEREFORE, pursuant to the
authority delegated to the Board by
the Secretary of the Interior (43
CFR 4.1(4)), IT IS HEREBY
ORDERED that the initial deci-
sion of the Board in the above-cap-
tioned docket IS SET ASIDE, the
order of dismissal below *is VA-
CATED, and the case IS RE-
MANDED for further proceedings
not inconsistent with the foregoing
opinion.

DAVID DOANE,
Chief Administrati've Judge.

I CONcR:

DAVID TomrsTr,

Alternate Administrative Judge.

DISSENTING OPINION OF
ADMINISTRATIVE JUDGE
SCHELLENBERG

I would affirm the Board's deci-
sion of Sept. 15, 1.975, for the rea-
sons stated therein and for the fol-
lowing additional reasons:

243
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1. The decision is inconsistent
with and, in my opinion, overrules
our previous holdings in Freeman
Coal Mining Corp., 1 IBMA 1, 77
I.D. 149, 1971-1973 OSHD par.
15,367 (1970), and Reliable oa7
Corp. 1 IBMA 51, 78 I.D. 199,
1971-1973 OSHD par. 15,368
(1971), and the decisions of the U.S.
Circuit Courts of Appeal in Reli-
able Coal Corp. v. Hortoi, 478 F.
2d 257 (4th Cir. 1973), and Lucas
Coal Conbpany v. Interior Board of
Mine Operations Appeals, 522 F.
2d 581 (3d Cir. 1975).

2. I cannot find any justification
for distinguishing between the right
of an operator and the right of a
representative of miners to seek re-
view of a sec. 104(b) notice pur-
suant to sec 105 (a) of the Act. The
language is clear and unequivocal.

3. I find no statutory authority
for review of "terlilnation notices"
nor do Ifind anywhere a Secretarial
mandate for such review. The juris-
diction of this Board runs to review
of notices fixing a time for abate-
menlt of violations of mandatory
health or safety standards. 43 CFR
4.500(a) (1). I am not convinced
that the language of the procedural
rule in 43 CFR 4.530(a)-"How
initiated. Proceedings for the re-
view of * * * a notice of violation,
or a modification or termination
thereof, * * *" was intended to
override either the statutory lan-
guage of sec. 105 or the delegations
to this Board in 43 CFR 4.500(a)
(1). Furthermore, I find 43 CFR
4.530(c) inconsistent with 43 CFR
4.530(a) since, in the former, "ter-

mination" refers specifically only
to an order as follows:

(e) Time for Filing. An application for
review shall be filed within 30 days of re-
ceipt by the 'applicant of the order or no-
tice sought to be reviewed or ithin 30
days of receipt of any modification or
termination of an order where review
is sought of the modification or termi-
nation. * * * [Italics added.]

I would resolve any inconsistency
or conflict in the procedural rules
in favor of either the statutory lan-
guage or the delegations from the
Secretary. This apparent inconsist-
ency should be resolved in just that
manner.

4. Furthermore, the Act grants to
the representative of miners a spe-
cific and exclusive, right to relief in
situations of this type. Sec. 103(g)
reads, in part, as follows:

Whenever a representative of miners
has reasonable grounds to believe that a

violation of a mandatory health or safety
standard exists, or an imminent danger
exists, such representative sh ll have a
right to obtain an immediate inspec-
tion * * . Upon receipt of such notifi-

cation, a special inspection shall be made
as soon as possible to determine if such
violation or danger exists in accordance
with the provisions of this title. [Italics
added.]

I perceive no difference between
an undetected (by MESA inspec-
tor) violation and a detected viola-
tion declared abated by MESA. If
in fact the representative of miners
has reasonable grounds to believe a
violation exists its rights are pro-
tected by sec. 103 (g).

5. To permit a challenge to a
"termination notice," one in which
MESA finds a violation abated,
will frustrate the enforcement of
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the Act and result in never-ending Modified.
litigation for which this Board can

Federal Coagrant no relief. We have declared Act of 1969
on many occasions, commencing f P i

'-with Freeman, supra, that, "we do
not understand the Secretary's dele- A violationby an opera
gation to the Board to confer upon amount origi
the Board general supervisory an- admissible a:
thority oer the entire spectrum of operator's hi
the Bureau's enforcement practices 30 U.S. C. § 1
and policies." I consider this case to APPEARA]
be an intrusion on MESA's enforce- lino, Esq.,
ment practices and policies since Barbour Es
the practical result of the majority pellant M:
opinion is to place the determine- Safety Adm
tion of abatement in the hands of Esq., for a
the representative of miners and to Company, I
invite such representative of miners
to file for review of every notice of OPINION
violation in order to protect its TIVE
right of review of the termination BERG
notice. INTERLO

I respectfully dissent. OPERA

HOWARD J. SCRELLENDBEr, JR., The Boa
Advninistrative Judge. that part o

ministrativ

PEGGS RUN COAL COMPANY, INC. which, in a
instant vmal

C IBMA 212
Decided Jate 28, 1976

Appeal by Mining Enforcement and
Safety Administration from that part
of an initial decision by Administra-
tive Law Judge Paul Merlin (Docket
No.. PITT 75-449-P) dated Oct. 1,
1975, assessing a civil penalty of $75
for a violation pursuant to sec. 109 of
the Federal Coal Mine Health and
Safety Act of 1969.

the history
the Peggs ]

AIMR5SA Ins
Notice of Viol,
at Peggs Run
port, Pennsyl'

"The 2 We
nator magazir
17 feet respec
haulage road.'

The specific
75.1306 which
of explosives
* * * located
way * * * 
occurred is no

1 Mine Health and Safety
Penalties: Admissibility

Violations

for which a penalty is paid
tor which is less than the
inally assessed by MESA is
g evidence in considering an
story of previous violations.
819(a) (1) (1970).

ICES: Thomas A. Masco-
Assistant Solicitor, David
q., Trial Attorney for ap-
[ining Enforcement and
inistration; Ira P. Smades,
ppellee, Peggs R Coal
no.

BY ADMINISTRA-
JUDGE SCHELLEN-

R BOARD OF MINE
-TIONS APPEALS

xrd is asked to rule on
f the decision of the Ad-
e Law Judge (Judge) in
ssessing a penalty for the
lation,' he excluded from
of previous violations at

REun No. 2 Mine of Peggs

pector Dennis wentosky issued
Ition No. 2 DIS on Aug. S, 1974,
No. 2 Mline located at Shipping-
vania. It reads as follows:
st section explosives and deto-
nes were being stored 8 feet and
tively from the battery tractor

regulation violated is 30 CFR
l requires that " * * 'supplies
and detonators ' * * shall be
1 at least 25 feet from road-
'he fact that a violation thereof
t n dispute.
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Run Coal Company, Inc. (Peggs
Run) any violation, the final pay-
ment for which was less than the as-
sessment originally proposed by
MESA. At the hearing a certified
copy of a printout from the Office of
Assessments was entered into evi-
dence as Government Exhibit No. 
showing, inter alia, the regulation
violated, an original amount as-
sessed therefor, and an amount paid
by Peggs Run for each notice of
violation.

The crux of. the Judge's decision
focuses on the Board's language in
The Valley Camp Coal Company, 1
IBMA 196, 79 I.D. 625, 1971-1973
OSHD par. 15,385 (1972), which he
construes in his opinion as follows:
* * * The Board has held that cases in
which some payment has been made pur-
suant to a compromise Settlement cannot
be considered in determining the history
of previous violations Valley Camp Coal
Co., I IBMA 196, 204 (1972). * *

[Dec. 3]

We find no support in Valley
Camp for this' interpretation and
conclude that the Judge miscon-
strued our holding therein. This
Board did not in Valley Camp and
has not subsequently held that cases
in which some payment has been
made pursuant to a compromise set-
tlement cannot be considered in de-
termining the history of previous
violations. Valley Camp dealt with
the issue of whether a proposed or-
der of assessment was an offer of
compromise and the Board held
that it was not. Nothing further can
be read into it.

Old Ben Coal Company, 4 IBMA
198, 82 I.D. 264, 1974-1975 OSI-ID

par. 19,723 (1975), settled the issue
respecting penalties paid by way of
compromise or settlement. In Old
Ben we held that violations for
which proposed assessments have
been paid by way of compromise or
settlement were admissible as evi-
dence in considering an operator's
history of previous violations. 4
IBMA 198, 218. Any reasonable
reading of this ruling must neces-
sarily include in an operator's previ-
ous history violations for which the
amounts paid by the operator are
less than the amounts originally as-
sessed by MESA. Therefore, we
conclude that the Judge erred in
eliminating from consideration
those violations for which the-pen-
alty amounts paid were less than
those amounts originally proposed
by MESA.

In lieu of a remand, the Board
may make the required findings of
fact to coincide with the record evi-
dence regarding any of the six cri-
teria of sec. 109(a). Buffalo Mining
Company, 2 IBMA 226, 230, 80 I.D,
630, 1973-1974 OSHD par. 16,618
(1973). Accordingly, taken into
consideration those violations not
included by the Judge in the history
of previous violations at the Peggs
Run No. 2 Mine, we modify the
Judge's penalty assessment of $75
for a violation of 30 CFR 75.1306 to
reflect those violations and conclude
that an appropriate penalty assess-
ment is $100.

ORDER

WHEREFORE, pursuant to the
authority delegated to the Board by
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the Secretary of the Interior (43 the absence of an intervening qualified
CFR 4.1(4)), IT IS HEREBY applicant.
ORDERED that the Judge's dcci- APPEARANCES: C. . Peterson,
sion and order in Docket No. PITT Esq., of Paulson, Odell & Peterson
75-449-P IS MO)DIFIED by in- Denver, Colorado, for appellant.
eluding in the considered history of
previous violations at the Peggs OPINION BY
Run No. 2 ifine all violations for ADMINISTRATIVE
which a penalty was paid by Peggs JUDGE THOMPSON
Run Coal Company, Inc., and by
requiring that Peggs Run Coal INTERIOR BOARD OF LAND
Company, Inc., pay a civil penalty APPEALS
assessed in the amount of $100 on

n r John T. Stewart, ,III, and Harlan
or before 30 days from the date of
this decision. C. Altman, Jr., Trustee, appeal

from the decision of the New Mexico
TOWARD J. SCHELLENBERG, JR., State Office, Bureau of Land Man-

Anministrative Judge. agement (BLM), dated Sept. 16,

1975, canceling oil and gas lease
I CONCUR: NM-22172. The lease, effective

-~v~rD DOANE, July 1, 1975, was originally issued
D~vm OIDeANE, to Mr. Stewart. His assignment of
Chief Administrative Judge. the lease to Mr. Altman as Trustee

of the Stewart Venture Trust was

JOHN T. STEWART, III, approved by BLM effective July 1,
HRLANT. TAT, III, 1975.

HARLAN C. ALTMAN, JR. BLM canceled the lease because
(TRUSTEE) it was issued in error for an area

25 ILA 306 greater than the maximum acreage
Decided June 28,1976 per lease of 2,560 acres allowed by

43 CFR 3110.1-3(a). BLM based
Appeal from decision of the New Mex- its decision on 43 CFR 3111.1-1(e)
ico State Office, Bureau of Land Man- (2) which allows approval of lease
agement, canceling oil and gas lease offers covering not more than 10
NM-22172. percent over the maximum allow-

Set aside and remanded. able acreage, provided that the
acreage is reduced. Lease offer NM-

1. Oil and Gas Leases: Acreage Liiui- 22172 stated that the total area was
tatidns-Oil and Gas Leases: Cancel- 2,320 acres and was approved as
lation . such. In fact, the land described in

the offer and lease totals approxi-
An ol and gas lease issued for 2,960 acres
in violation of administrative regulations mately 2,960 acres, an excess greater
need not be canceled in its entirety, in than the 10 percent curable defect.
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Appellants argue that the BLM
decision should be reversed for two
reasons. First, they assert that the
present lessee, Harlan'C. Altman,
Jr., Trustee, is a bona fide purchaser
entitled to the' protection of 30
U.S.C. § 184(h) (1970). Second,
they argue that when a violation
of regulations governing lease
offers is discovered after the lease
has issued, and no rights of third
parties are involved, the equitable
policy of the Department of the In-
terior allows the lease to stand.

The Secretary of the Interior is
authorized by sec. 32 of the Mineral
Leasing Act of 1920, 41 Stat. 450, 30
U.S.C. § 189 (1970), to promulgate
rules and regulations to carry out
the purposes of the Act. The Sec-
retary has issued various regula-
tions governing the content of oil
and gas lease offers. Offers which
are not filed in accordance with
these regulations must be rejected.
43 CFR 3111.1-1(d). The question
here is what action should the De-
partment take when an oil and gas
lease is erroneously issued on an
offer which should have been re-
jected.

[1] The Department has devel-
oped a policy in some circumstances
of not canceling oil and gas leases
issued in violation of regulatory re-
quirements, in the absence of inter-
vening qualified applicants. Claude
C. Kennedy, 12 IBLA 183 (1973).
This policy has been applied to
leases which do not comply with the
limitations on total area and mini-
mum acreage now set out at 43 CFR
3110.1-3(a). Senenlex, Inc., A-

29195 (June 10, 1963); Arnold I.

Gilbert, 63 I.D. 328 (1956); Earl
W. Hamilton, 61 I.D. 129 (1953).
However, when a qualified appli-
cant files a lease offer for the same
land prior to the issuance of the
defective lease, the Department will
cancel the lease when it discovers
the error. Boesohe v. Udall, 373
U.S. 472 (1963); Hugh E. Piplein,
71 I.D. 89 (1964); R. S. Prous, 66
I.D. 19 (1959); Lynn Nelson, 66
1.D. 14 (1959).

Oil and., gas lease NM-22172
should not have been issued. The
offer should have been rejected as
provided by 43 CFR 3111.11(d).
However, under the policy dis-
cussed above, it may not be neces-
sary to cancel the lease in its en-
tirety merely because the lease offer
violated regulatory requirements.
Therefore, we set aside the BLM
State Office decision and remand
the case for further consideration.

On remand, the BLM State Office
should first examine its records to
determine whether any qualified
applicants filed oil and gas lease
offers for the land in appellants'
lease prior to June 12, 1974, the
date lease NM-22172 was issued.' If
there were such applicants, the
BLM State Office should then con-
sider whether appellant Altman
qualifies as a bona' fide purchaser
pursuant to 30 U.S.C. § 184(h) .

'Appellants have pointed out that two lease
offers were filed on Sept. 10, 1975, for the
land covered by their lease. Since these offers
were filed subsequent to the issuance of appel-
lants' lease, they were not filed by intervening
applicants and do not constitute grounds to
cancel NAT-22172. Arnold R. Gilbert, .Stopra;
see Stephen Dillon, 66 1.D. 148 (1959).
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Southwe(stern Petroleum Corp. v.
Udcal, 361 F. 2d 650 (10th Cir.
1966).

In their statement of reasons, ap-
pellants have offered to relinquish
from the lease the necessary acreage
to bring it in compliance with 43
CFR 3110.1-3(a). No rental has
been paid for the excess acreage
(appellants tendered only enough
back rental to cover 2,560 acres) and
the actual acreage in the lease is
more than the 10 percent allowed as
a curable defect. Therefore, the
State Office should require this relin-
quishment in the event there is no
intervening qualified offeror.

Accordillgly, pursuant to the au-
thority delegated to the Board of
Land Appeals by the Secretary of
the Interior, 43 CFR 4.1, the deci-
sion appealed from is set aside and
the case remanded for action con-
sistent with this opinion.

JOAN B. TI-romPsON,
Aclni'istrative Judge.

WTE CONCUR:

ANNE PINDEXTER LEWIS,

Administrative Judge.

FREDERICK FISHMAN,

Administrative Judge.

ROBERT L. BEERY, et al.

25 IBLA 287
Decided June 28,1976

Appeal from decision of California
State Office, Bureau of Land Manage-
ment, rejecting patent application CA

3206 and declaring two mining claims
null and void.

Affirmed.

1. Mining Claims: Generally-Min-
ing Claims: Locatability of Mineral:
Generally-Mining Claims: Specific
Minerals Involved: Water

Water is not a mineral which is locata-
ble under the general mining law.

2. Mining Claims: Generally

The bottling and distribution for sale
of spring water for human consumption
does not constitute the mining of a valua-
ble mineral deposit under the general
mining law.

3. Mining Claims: Withdrawn Lands-
Withdrawals and Reservations: Ef-
fect of
Mining claims located on land withdrawn
from all forms of entry are null and
void from the beginning.

4. Withdrawals and Reservations:
Springs and Waterholes

Even though springs and waterholes with-
drawn from mineral entry by Executive
Order No. 107 may not be in use, they
nevertheless remain withdrawn so long
as they provide sufficient water for public
watering purposes.

APPEARANCES: Robert L. Beery,
Esq., San Francisco, California, for
appellants.

OPINIONV BY
ADMIIASSTRATIVE
JUDGE STUEBING

INTERIOR BOARD OF LAND
APPEALS

Robert L. Beery and others ap-
peal from the Nov. 10, 1975, decision
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of the California State Office, Bu-
reau of Land Management (BLM),
rejecting their patent application
(CA 3206) for two placer mining
claims and declaring both claims to
be null and void. The mining claims
known as the Chemise Springs and
South Chemise Springs placer min-
ing claims, are situated in sec. 30
and 31, T. 5 S., R. 2 E., Humboldt
Meridian, California. The Califor-
nia State Office rejected both claims
for two reasons. First, the claims
were located on. land which was
withdrawn from mineral entry. Sec-
ond, the purported discovery is of
"natural mineral spring water," a
substance held to be not locatable
byan earlier decision 'of this De-
partment.

Appellants assert that the land
was not actually withdrawn from
mineral entry. Moreover, they ar-
gue, since mineral spring water is
widely considered to be a mineral,
it should be locatable under the gen-
eral mining law, 30 U.S.C. § 21 et
seq. (1970). Its value, they assert,
lies in the fact that the spring water
may be bottled and sold at a profit
for human consumption.

[-1] This Department long ago
held that mineral spring water is not
locatable under the general mining
law. Pagosa Springs, 1 L.D. 562
(1882). In that case, Secretary Tell-
er stated:

Many springs and many waters are
impregnated with minerals held in so-
lution; but it does not follow that the
lands bearing such waters are mineral
lands, and can be patented as such. Lands
of a saline character are an exception,
and are expressly provided for in the laws

relating to the dsposition of the public
lands. Lands containing mineral springs
not of a saline character are subject to
sale under the general laws, and not
under the acts relating to the sale of
mineral lands. [Citation omitted.]

In a second case arising only a
year later, Secretary Teller stated:

Where it is evident that an application
for a placer claim is in fact an attempt
to secure a patent for a water right the
application will be rejected.

117illiam A. Chessnan, 2 L.D. 774
(1883). While this case deals with
water generally, instead of mineral
spring water, specifically, the prin-
ciple is still the same: water is not
a mineral which is locatable under
the general minin law, and an ap-
plication for patent to a placer min-
ing claim which is perceived to be
an attempt to acquire a water right
must be rejected.

Another case involving mineral
water is United States v. Springer,
8 IBLA 123 (1972), aft'd, 491 F. 2d
239 (9th Cir. 1974), cert. denied, 419
U.S. 834 (1975). In that case there
were mineral springs on 6 of the 10
mining claims involved. Some of the
water was evaporated leaving min-
eral salts which were then packaged
and "hawked" through Dr. Spring-
er's religious radio programs. Somhe
of the water was also used for bath-
ing purposes. Dr. Springer believed
that the mineral salts and mineral
water had medical benefits. While
the locatability of the mineral water
was not directly in issue in that case,
it is clear that the Court of Appeals
for the Ninth Circuit did not con-
sider these activities to be mining
within the meaning of the law. The
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opinion by the Court of Appeals
noted that some of the mineral
spring water was bottled afid dis-
tributed gratis, and other water
from the claimed springs was used
for therapeutic baths. Although the
water was not sold for a price, con-
tributions were solicited.

In United States v. Union Oil Co.
of Calif., 369 F. Supp. 1289 (D.
N.D. Cal. 1973), the Court held that
a reservation of "coal and other
minerals" to the United States on
lands patented under the Stockrais-
ing Homestead Act did not include
a reservation of geothermal steam
and other geothermal resources,
since they are not "minerals" within
the meaning of the Act. The Court
noted that the strong weight of au-
thority is that water was not consid-
ered to be a mineral when the legis-
lation was enacted in 1916. At 1297.1

The most recent reference by this
Board to the locatability of mineral
water appears in United States v.
Bienick, 14 IBLA 290, 297 (1974),
where, in a special concurrence, it
was noted that among materials
held to be not locatable was mineral
spring water, citing Pagosa
Springs, supra.2

' Appeal pending. nowever, even were the
ruling in Union Oil reversed, it would not
alter our conclusion in this case, as all min-
erals which may be included in a patent reser-
vation are not necessarily locatable under the
mining law. See discussion of non-locatable
minerals, iffra.

2 The decisions in Uited States v. Gray,
A-28710 (May 18, 1962); A-28710 Supp.
(May 7 1964); A-2S710 (Supp. II) (Apr. 6,
1965), do not concern the locatability of min-
eral spring water. What was at stake were
deposits of mineral salts which were used to
make mineral water. The issue was not

If we are to pay more than lip
service to the doctrine of stare de-
cisis we must adhere to those cases,
unless there is some compelling rea-
son to the contrary. Appellants ar-
gue that because mineral spring
water is widely considered to be a
mineral, it should be locatable pur-
suant to sec. 1 of the Act of May 10,
1872, as amended, 30 U.S.C. § 22
(1970). That Act provides that all
valuable mineral deposits in public
domain lands are open to explora-
tion and purchase. Appellants' ar-
gument is not persuasive for several
reasons. First, whether water is con-
sidered a mineral generally depends
on the context. Second, not all min-
erals are locatable under the general
mining law. Third, even salt
springs were never disposable un-
der the Act of May 10, 1872. See
Solicitor's Opinion, 49 L.D. 502
(1923). Fourth, Congress could not
have intended for water to be lo-
catable under the mining law.

In support of their argument that
water is a mineral, appellants have
cited a number of cases. The lead
case is United States v. Slturbet, 347
F. 2d 103 (5th Cir. 1965). In that
case, the Court of Appeals for the
Fifth Circuit did say in dictum that
water in the North Texas area is a
mineral. Iid. at 107. However, the
issue in that case is whether water
is a "natural deposit" within, the
meaning of section 611 of the 1954
Internal Revenue Code, 26 U.S.C.

whether the "manufactured" mineral water
was locatable, but whether the mineral salts
used in the manufacture were -locatable. The
claims were held invalid in that case.

249]
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§ 611 (1970). That section deals
with cost depletion for mining. The
court held that water in the "high
plains" area of North Texas is such
a deposit. That finding in no way
turned on water being classified as a
mineral. The only California case
cited is Cornwell v. Buck & Stod-
dard, Inc., 28 Cal. App. 2d 333, 82
P. 2d 516, 518 (2d Dist. Ct. App.
Cal. 1938), where the court stated:

" * * Minerals are usually solids, the
only ones which are liquids at ordinary
temperatures being water and mercury."

As with the previous case, the state-
ment was pure dictum. The issue
was whether oil and gas drilling
equipment, for tax purposes, should
be considered mining equipment..
Notwithstanding the dicta in some
cases, there are cases construing
deeds finding water to be a mineral;
there are also many to the opposite
effect. See, e.g., Stephen Hays Es-
tate, Inc. v. Togliatti, 85 Utah 137,
38 P. 2d 1066 (1934), where a solu-
tion of copper and water was found
not to be a mineral in a deed con-
veying all minerals in or on the
land; Vogel v. Cobb, 193 Okla. 64,
141 P. 2d 276 (1943), where "other
minerals" in a deed did not include-
water even though in a technical
sense it may be thought of as a min-
eral; Sun Oil Co. v. Vhitaker, 412
S.W. 2d 680, 684 (Tex. Civ. App.
1967), aff'd, 424 S.W. 2d 216 (Tex.
19.68).

Even if water were held to be a
mineral it does not necessarily fol-
low that it is locatable under the
general mining law. In Northern

Pacific Ry. Co. v. Soderberg, 188
U.S. 526, 530 (1903),' the Supreme
Court stated:

The word "mineral" is used in so many
senses,' dependent upon the context, that
the ordinary definitions of the dictionary
throw but little light upon its significa-
tion in a given case. Thus the scientific
division of all matter into the animal,
vegetable or mineral kingdom would be
absurd as applied to a grant of lands,
since all lands belong to the mineral
kingdom, and therefore could not be ex-
cepted from the grant without being
destructive of it. * * *

As was pointed out in the special
concurrence in United States v.
Bienick, supra, many minerals are
not considered locatable, even
though a profit might be made from
their sale. Among these minerals are
dirt, common clay, "fill" material,
brick clay, peat, certain limestone
and "blow sand." In discussing the
reasons why these materials are not
locatable, we apply Justice Holmes'-
statement that, "A page of history
is worth a volume of logic." New
York Trust Co. v. Eisner, 256 U.S.
345, 349 (1921).

What is loosely referred to as the
- "General mining law" includes
several different laws enacted with-
in a decade of the Civil War. At the
same time, this was also the period
when the American West was being
won by those ubiquitous heroes of
contemporary legend and entertain-
ment-cowboys, soldiers, and par-
ticularly, miners and homesteaders.
At that time land was classified by
the General Land Office as being
either mineral land or agricultural
land. Mineral land could be entered
only under the mining laws; agri-
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cultural land could be entered only
under the agricultural land laws,
such as the homestead and desert
land entry acts. Also during this
period the Congress was awarding
grants of non-minetal land to the
states and to the railroads. If all
those substances which are quite
literally "minerals," such as com-
mon dirt, were locatable under the
mining law, there could have been
no entry under the homestead or
other agricultural entry laws, nor
any land grants to states and rail-
roads, as all land would then have
been "mineral land." This was the
Department's point in Holmcan v.
State of Utah, 41 LD. 314, 315
(1912):

It is not the understanding of the De-
partment that Congress has intended
that lands shall be withdrawn or re-
served from general disposition, or that
title thereto may be acquired under the
mining laws, merely because of the oc-
currence of clay or limestone in such
land, even though some use may be made
commercially of such materials. There
are vast deposits of each of these ma-
terials underlying great portions of the
arable land of this country. It might pay
to use any particular portion of these
deposits on account of a temporary local
demand for lime or for brick. If, on ac-
count of such use or possibilities of use,
lands containing them are to hbe classified
as mineral, a very large portion of the
public domain would, on this account, be
excluded from homestead and other agri-
cultural entry. It is safe to say that every,
kind of material found in land in its
natural state may under some circum-
stances be put to non-agricultural uses.
Local demand for building of levees or
railroad embankments, filling up low
places and the like, may make any par-
ticular land more valuable for the time

on account of the material it contains
than on account of its agricultural possi-
bilities, but it is clear that such con-
siderations can not be given weight in
determining what lands are reserved for
special disposition because mineral in
character. In one sense, all land except
portions of the top soil is mineral. The
tei-m however, in the public-land laws
is properly confined to land containing
materials such as metals, metalliferous
ores, phosphates, nitrates, oils, etc. of
unusual or exceptional value as com-
pared with the great mass of the earth's
substance. * * *

Moreover, even though the need
to have land available for home-
steads may have diminished. there
is a more compelling reason for con-
tinuing to hold that certain minerals
are not locatable. To hold, otherwise
is to invite widespread abuse of the
mining law. Sand and gravel pro-
vide an excellent example on this
point. Prior to 1929 sand and gravel
were not considered locatable un-
der the general mining law. Several
ostensible reasons were given for
that* holding in Ziinmegrracn v.
Brunson, 39 L.D. 310 (1910).
Though not stated until 1933, the
Department's real objection was
the ease with which one could ob-
tain a patent to public land for uses
other than mining merely by assert-
ing that the land was valuable for
sand, gravel, or other minerals of
widespread occurrence. Solicitor's
Opinion, 54 I.D. 294, 296 (1933).
Nevertheless, 'the Department ig-
nored these fears which turned out
to be all too prescient. Between 1929,
when sand and gravel were first
held to be locatable, and 1955, the
abuse of the mining law by sand and
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gravel claimants seeking title to
public land for purposes other than
mining became so offensive that the
Congress, with the support of the
mining industry, finally removed
sand, gravel, and certain other com-
mon minerals of widespread occur-
rence from locatability under the
mining law. Act of July 23, 1955,
30 U.S.C. §§ 611-615 (1970). Be-
cause of the widespread occurrence
of water, the Department would be
inviting a repeat of the abuses at-
tending the locatability of sand and
gravel, if it were to hold water
locatable.

Eveji if these difficulties could be
surmounted, it is nevertheless clear
that Congress could not have in
tended that water be locatable.
Through the enactment of three dif-
ferent provisions coetaneous with
the enactment of the mining law, it
is apparent that Congress intended
that water should be severed from
the public domain and acquired in
accordance with the laws of the var-
ious western states. The first of the
three provisions is sec. 9 of the Act.
of July 26, 1866, 30 U.S.,. 51
(1970), part of the general mining
law. Essentially, this provision rec-
ognized rights which had accrued.
under the appropriation system and
provided for rights of way for
ditches and canals. The recognition
of rights under the appropriation
system was approval of the severing
of water from the public domain.
The second provision dealing with
water is sec. 17 of the Act of July 9,
1870, as amended, 30 U.S.C. § 52
(1970), also part of the general min-
ing law. That Act provides that all

patents to public lands would hence-
forth be subject to the provisions of
sec. 9 of the Act of July 26, 1866, 30
U.S.C. § 51 (1970). The third pro-
vision is sec. 1 of the Act of March
3, 1877, as amended, 43 U.S.-C. § 321
(1970), part of the desert land entry
laws. The Supreme 'Court discussed
at length the effect of the three pro-
visions in Cacifornia Oregon Power
Co. v. Beaiver Portland Cement Co.,
295 U.S. 142, 154-56 (1935). It con-
cluded with respect to the last pro-
vision:

As the owner of the public domain, the
government possessed the power to dis-
pose of land 'and water thereon together,
or to dispose of them separately. Howell v.
Johnson 89 Fed. 556, 558. The fair con-
struction of the provision now under re-
view is that Congress intended to estab-
lish the rule that for the future the land
should be patented separately; and that
all non-navigable waters thereon should
be reserved for the use of the pilic
under the laws of the states and territo-
ries aned. The words that the water of
all sources of water supply upon the pub-
lic lands and not navigable "shall remain
and be held free for the appropriation
and use of the public" are not susceptible
of any other construction. The only excep-
tion made is that in favor of existing
rights; and the only rule spoken of is
that of appropriation. It is hard to see
how a more definite intention to sever
the land and water could be evinced. * * *

[Italics added.]
295 U.S. at 162.

There is only one conclusion that
can be drawn from the preceding
statement. Because the usufructuary
right to water was to be disposed of
in accordance with state law, it could
not at the same time be disposed of
under the general mining law.
Moreover, because two of the three
statutory provisions severing the

[83 I.D.
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water from the land were enacted as
part of the general mining law, it
seems fairly clear that Congress had
no intention of disposing of water
under other provisions of the min-
ing law.

Therefore, we adhere to previous
decisions of this Department hold-
ing that water or mineral water is
not a mineral which is locatable
under the general mining law. Pa-
gasa Springs, supra; Witlian A.
Chessman, supra; United States v.
Bienick, supra.

[3] As previously noted, appel-
lants also challenge the finding by
the BLM that the land in question
was and is withdrawn from entry
under the mining law. The Califor-
nia State Office held in its decision:

By Executive Order No. 37 of De-
cember 10, 1929 all of the unreserved pub-
lic lands in T?. 5 S., R. 2 E., H..-were tem-
porarily withdrawn for classification.
Subsequently, the King Range National
Conservation Area was established by
Secretarial Order of September 21, 1974
under the Act of October 1, 1970 (84 Stat.
1067; 16 Y.!S.'C. 460y) and Executive
Order No. 5237 was revoked in accord-
ance with See. 8 of the Act.

Therefore, at the time of the purported
locations and- amendments thereto of the
Chemise Springs placer mining claim on
September 27, 1970 and June 25, 1972I
and the 'South Chemise Springs placer
mining claim on September 26, 1970 and
June 25, 1972 the land was effectively
withdrawn from location by Public Water
Reserve No. 107 and Executive Order No.
5237 and the claims are hereby declared
null and void ab initio.

It is important to note at this point
that both claims were located in
1970; amended location notices for

each clailn were filed in 1972 and
1975. It is clear that E.O. No. 5237
was revoked by section 8 of the Act
of Oct. 21, 1970, 16 UJ.S.C. § 4 6 0 y-7
(Supp. IV 1974), as of the date of
Secretarial Order establishing the
King Range National Resource
Area, Sept. 21, 1974. Any claim lo-
cated prior to that time was null
and void from the beginning, as
mining claims may not be located
oln land closed to mineral entry.
John Boyd Parsons, 22 IBLA 328
(1975); luss Journigan, 16 IBLA
79 (1974) ; Albert Gardini, A-30958
(Oct. 16, 1968); Leo J. Iottas, 73
I.D. 123 (1966), aff'd sub nom. Lut-
zenkiser v. Udall, 432 F. d 328 (9th
Cir. 1970). Therefore, only the 1975
location notices remain in issues as
the previous notices were of no
effect.

[4] Appellants contend that Ex-
ecutive Order No. 107 of Apr. 17,
1926, 43 CFR 2311.0-3, 43 U.S.C.
§ 300 (1970), does not bar mining
in this area. They contend that the
order never applied to these lands
because it was never noted on land
office records. That argument is not
persuasive as the withdrawal has
been a matter of public record since
its promulgation. See, e.g., Insthwe-
lions, 5± L.D. 457 (1926); 43 CFR
292.1, 2, 3 (1938) ; 43 CFR 2321.1-1
(T969); 43 CFR 2311.0-3 (1976).3

Actually, the withdrawal does not appear
in land office records under the "Index to
Miscellaneous Documents, Documents Apply-
ing to Lands Not Specifically Described on
Which Conditions Restricting Disposal or se
May Exist."

2552491 
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See also the discussion of this point the Interior, 43 CFR 4.1, the deci-
in John V. Hyrup, 15 IBLA 412, sion appealed from is affirmed.
415-16 (1974).4

Appellants argue in the alterna- EDWARD W. STUEBING

tive that the land is unlikely to be Admiistrative Judge.
used for watering because the JA;E CONCUR:

springs are either too small or too
inaccessible to be used for watering Aosini t.ti o sg,
purposes.5 Appellants speak of a
"modest" quantity of water and MARTIN RITVO,

state that the flow is "totally insuf- Administrative Judge.
ficient" for the stated purpose of
the withdrawal-stock watering. RUSHTON MINING COMPANY
According to appellants' patent ap-
plication, they plan to bottle 840 6 IBMA 221
gallons of water per day. That Decided June 29, 1976
amount is certainly sufficient for

The prin- Appeal by Rushton Mining Company
public Watering purposes. Th p -, from a decision by Administrative
cipal criterion for withdrawal is
whether there is sufficient water for Law Judge Paul Merlin, dated Dec. 24,

1975, in Docket Nos. PITT 75-422-P,
possible use. See Frank Rauzi, A- PITT 75-423-P, and PITT 75-428-P
28602 (Aug. 15, 1962). in which the Judge entered a default

Therefore, pursuant to the an- judgment against Rshton and as-
thority delegated to the Board of sessed civil penalties in the amount of
Land Appeals by the Secretary of $1,830 for 16 violations of the Federal

I Reversed on other grounds sub sm. Hyrup
v. Kleppe, 406 F. Supp. 214 (1976), appeal
pending.

. Although appellants assert that the waters
from the subject springs are healthful, it is
not clear whether the waters have any restora-
tive powers. In the Statement of Reasons at 6,
appellants describe the springs as "substan-
tially mineralized." However, in that context
it is noteworthy that "every smallest legal
subdivision of the public land which ` *
contains a hot spring, or a spring the waters
of which possess curative properties; and all
land within one-quarter mile of every such
spring located on unsurveyed land be e *
withdrawn from settlement, location, sale, or
entry and reserved for lease * * 5*" 43 CFR
2311.0-3 (b).

Uoal ilune rHealnn and afety act of
1969.

Affirmed.

1. Federal Coal Mine Health and
Safety Act of 1969: Hearings:
Pleading

The acceptance by the Administrative
Law Judge of an answer to an order to
show cause indicating the operator's de-
sire for hearing and the subsequent is-
suance of a notice scheduling a hearing
relieve the operator of the obligation to
file an additional answer, and matters set
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forth in the Petition for Assessment of
Civil Penalty are deemed to have been
generally denied by the operator.

2. Federal Coal Mine Health and
Safety Act of 1969: Hearings: Abuse
of Discretion

An Administrative Law Judge does not
abuse his discretion by entering a default
against an operator for failure to appear
at a scheduled hearing after waiting for
38 minutes, and where the operator offers
no excuse on the day scheduled for hear-
ing for its tardiness but on the next day
explains to the judge that the delay was
due to "unforeseen taffic Conditions."

APPEARANCES: Richard M. Sharp,
Esq., and Ira Smades, Esq., for ap-
pellant, Rushton Mining Company;
Thomas A. Mascolino, Esq., Assistant
Solicitor, and David Barbour, Esq.,
Trial Attorney, for appellee, Mining
Enforcement and Safety Administra-
tion.

I OPINION BY
ADMINISTRATIVE JUDGCE

SCHELLENBERG

INTERIOR BOARD OF MINE
OPERATIONS APPEALS

In two of the dockets involved in
this appeal, Docket Nos. PITT 75-
422-P and PITT 75-423-P, Rush-
ton Mining Company (Rushton)
filed timely answers to Petitions for
Assessment of Civil Penalty filed
by Mining Enforcement and Safety

Administration (MESA). In these

answers, Rushton denied all of the

allegations of violation in the Peai-
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tions for Assessment and requested
Pittsburgh, Pennsylvania, as the
hearing site. In the case of the third
docket, Docket No. PITT 75-428-P,
Rushton failed to file an answer.
Consequently, on August 20, 1975,
an Order to Show Cause why Rush-
ton should not be held in default
was. issued pursuant to 43 CFR
4.544 (a). On Sept. 5, 1975, Rushton
filed an answer to the Order to
Show Cause and on Sept. 19, 1975,
the Administrative Law Judge
(Judge) issued a notice of hearing
scheduling all three dockets for
hearing in Pittsburgh, Pennsyl-
vania, at 9 a.m. on Oct. 23, 1975. On
the appointed day at. Pittsburgh, at
9:38 a.m. the Judge called for ap-
pearances in all three dockets but
Rushton failed to appear. Conse-
quently, in accordance with 43 CFR
4.544(c), the Judge, ruling from
the bench, held Rushton to be in de-
fault, directed the Solicitor to file
proposed findings and conclusions,
and returned to Washington, D.C.

On Dec. 1, 1975, following the
filing of MESA's proposed findings
and conclusions of law on Nov. 24,
1975, Rushton filed a Petition re-
questing that the default be stricken

contending that counsel for Rush-
ton "proceeded to Pittsburgh at the

time set for hearing and because of
unforeseen traffic conditions, was
late for the hearing." Rushton fur-

ther contended that Docket No.

PITT 75-428-P was not in issue be-

r
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cause Rushton never filed an answer the default judgment against Rush-
to MESA's Petition. ton. Additionally, MESA contends

On Dec. 24, 1975, the Judge that the elucidation and supporting
issued his decision in which he de- exhibits supplied by Rushton were
nied Rushton's Petition and af- not part of the record and should
firmed his finding of default. In not be considered by the Board.
denying Rushton's Petition, the
Judge held that "unforeseen traffic Issues Presented
conditions" was not a sufficient A.
ground to justify tardiness. In rub
ing that Docket No. PITT 75-428- Whether the Judge properly con-
P was in issue, the Judge held that cluded that Docket No. PITT 75-

Rushton's response to the Order to 428-P was in issue before him.

Show Cause indicated its desire to
contest MESA's allegations of vio- B.
lation and that the inclusion of this
docket in the Notice of Hearing re- AThether the Judge erred in
lieved Rushton of the duty to file an entering a default judgment

answer to MESA's Petition.. Fur- against Rushton.
ther, he held that Rushton knew the Discussion
docket would be in issue because it
failed to object to the Notice of A.
Hearing and because of its ad-
mitted intent in the Dec. 1 Petition [1] The Board is of the opinion

that Rushton's contention with re-
to appear at the hearing.

Based upon the proposed find- spect to whether the contested
docket was in issue is unpersuasive.

ings and conclusions submitted by According to 43 CFR 4.505 (b)v the
MESA, the Judge assessed civil rules governing the ssessent of
penalties in the amount of $1,830 rul genin er asessnt of

for i violations. Rushtn fle a ilvil penalties under section :109 offor 16 violations. Rushton fied a
the Act "shall be liberally construed

timely appeal and in its supporting . , p i
brief made the same argument as to exesive termt o all p-
Docket No. PITT 75-428-P not be- expensive determination of all pro-
ing in issue as it did before the ceedings consistent with adequate

consideration of the issues in-
Judge. In its brief Rushton, for the volved." Although the Judge did
first time, elucidated on the specific

: - n~~~~~I-ot refer to this regulation in his
traffic conditions, supplemented by decision, we believe that it supports
transcripts of television news re- his disposition of Rushton's argu-
ports, to justify tardiness of coun- ment. By including the contested
sel. MESA, in its reply brief, stated docket in his notice of hearing the

that the Judge acted properly in Judge removed any possible preju-
holding that Docket No. PITT 75- dice to Rushton. The allegations of
428-P was in issue and in entering prejudice contained in Rushton's
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L are unfounded in explain what constituted "unfore-
day period between seen traffic conditions" in its brief
aring and the hear- on appeal, our review of the record
he opinion that this reveals that counsel for Rushton at

was sufficient for no time alleged that he was en-
ts counsel to hold meshed in the traffic jam, that he
ssions were neces- was unable to contact the Judge
,t to the alleged vio- prior to or soon after the hearing
', Rushton's conten- convened, or that he even attempted
preparation of an to contact the Judge in Pittsburgh
ave been wasteful if on the day of the scheduled hear-
cluded that its re- ing. The Judge relates in his deci-
rder to Show Cause sion only that counsel for Rushton,
ory is unpersuasive. telephoned him at 3 p.m. the day
lusion of the docket after the scheduled hearing and ex-

of hearing was plained the delay.
to the operator that [2] The Board is of the opinion
accepted in lieu of that the Judge's entry of a default

)rdingly, the Board judgment did not constitute an
id the Judge, that abuse of discretion. Based upon the
UT 75-428-P was in facts that Pittsburgh was the city
nstant case. Since of Rushton's own choosing for the
urs in the other two hearing, that both the Judge and
lly general denials, counsel for MESA traveled to Pitts-
the answer to the burgh at Government expense solely
Cause in the subject for the hearing requested by the op-
with the failure of erator, that Rushton made no at-

ject to the notice tempt to communicate with the
earing on all these Judge while he was in Pittsburgh,
the Judge to imply and that Ruishton has not alleged,
1 by iRushton with let alone shown, that its counsel was
abject docket. involved in the traffic jam cited in its

supporting exhibits, the Board con-
B. eludes that Rushton's contentions,
i, the Judge appar- that the Judge's entry of default
'ushton's allegation -was an abuse of discretion, are un-
appear on time for founded. Accordingly, his decision

caused by "unfore- will be affirmed.
"lIbt edtaaonls", out el that

were not an accepta-
for tardiness. Al-
has attempted to

ORDER

WHEREFORE, pursuant to the
authority delegated to the Board by

215-615-76-3
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the Secretary of the Interior (43
CFR 4.1(4)), IT IS HEREBY
ORDERED that the Judge's deci-
sion in the above-captioned case IS
AFFIRMED and Rushton Mining
Company IS ORDERED tolpay
civil penalties in the total amount
of $1,830 on'or before 30 days from
the date of this decision.

HOWARD J. SCHELLENBERG, JR.,
Administrative Judge.

I CONCUR:

DAVID DOANE,

Chief Admministrative Jdge.

OLD BEN COAL COMPANY

6 IBMA 229
Decided June 30,1976

Appeal by the Mining Enforcement
and Safety Administration from a
decision dated Aug. 5, 1975, by Ad-
ministrative Law Judge Harvey C.
Sweitzer, granting an Application for
Review and vacating a sec. 104(c) (2)
Order of Withdrawal in Docket No.
VINC 73-268.

Reversed.

Federal Coal Mine Health and Safety
Act of 1969: Withdrawal Orders:
Generally

A see. 104(c) (2) withdrawal order is
properly issued where it is shown that
such order is based on a violation of a
mandatory health or safety standard
which is caused by the operator's un-
warrantable failure to comply and no
consideration need be givenv'to whether
the violation was of such a nature as

could significantly and substantially con-
tribute to the cause and effect of a mine
safety or health hazard (30 U.S.C. § 814
(c) (2) (1970)).

APPEARANCES: Thomas A. Mas-
colino, Assistant Solicitor, and Michael
V. Durkin, Trial Attorney, for appel-
lant Mining Enforcement and Safety
Administration; Robert A. Meyer,
Esq., for appellee, Old Ben Coal
Company.'

OPINION BY CHIEF
ADMINISTRATIVE JUDGE

DOANE

INTERIOR BOARD OF MINE
OPERATIONS APPEALS

On May 18,1973, a 104(c) (2)
withdrawal orde was issued-in Old
Ben Coal Com-pany's (Old Ben's)
No. 24 Mine in Franklin .County, Il-
linois. It described a violation of 30
CFR 75.4001 as follows:

Observed on 405-12 belt line on 8 south
entry off 3 east accumulations of loose
coal and coal dust of 4 to 12 inches deep
along east side of belt line and under belt
from 6 east to tail piece a distance of
1,270 feet, also float coal dust a distinct
black in color over rock dusted surfaces
in all east cross cuts adjacent to the belt
entry from 6 east entry to tail piece or
1,270 feet. West side accumulations of
loose coal and coal dust on mine floor 4 to
8 inches deep from 6 east entry to 635
foot mark or 945 feet.

A hearing was held pursuant to
Old Ben's application for review,

30 CFR 75.400 provides:
"Coal dust, including float coal dust depos-

ited on rock-dusted surfaces, loose coal, and
other combustible materials, shall be cleaned
up .and not be permitted to accumulate in
active workings, or on electric equipment
therein."
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on Apr. 9 and 10, 1974, in St. Louis,
Missouri.

The Judge found from the evi-
dence adduced at the hearing that
the violation occurred, was the re-
sult of the operator's unwarrant-
able failure to comply, 2 but was not
of such, a nature as could sig-
nificantly and substantially con-
tribute 'to the cause and eect of a
mine health or safety hazard. Find-:
ing the 'gravity criterio' unsatis-
fied, the Judge-granted the applica-
cation for review and vacated the
order.

The Mining Enforcement and
Safety- Administration (MESA)
appealed the Judge's decision, con-
tending that a significant and sub-
stantial contribution to the cause
and effect of a mine health or safety
hazard was presented by the viola-'
tion and that therefore the- order
should have been upheld.

Since this appeal was filed, the
United States Court of Appeals for
the District of Columbia Circuit 3

held that there is no gravity cri-
terion required to 'be met before a
sec. 104(c) (1) (30 U.S.C. §'814(c)
'(1) (1970))4. withdrawal order

The finding of unwarrantability was based
on facts indicating that the operator was
aware of extensive accumulations of com-
bustible material, yet failed to assign sufficient
personnel so that a diligent cleanup effort
could be made (Initial Decision p. 20, Tr. 101,
110).

3 United Mine Workers of America v. Kleppe,
F.2d , No. 75-1003 (D.C. Cir.

Apr. 13, 1976).
4 Section 104(c) () provides in 'relevant

part:
"* * * If, during the same inspection or

any subsequent inspection of such mine
within ninety days after the issuance of such
notice, an authorized representative 'of the

may properly issue, and "that any
unwarranted violation of a manda-
tory health or safety standard is
sufficient to justify issuance of a
sec. 814(c) (1) withdrawal order"
(p. 8 of slip opinion, italics in
original).

In consonance with the Court's
decision, we recently held, in Zeigler
Coal Company, 6 IBMA 182, 83
I.D. 232, 1975-1976 OSHID par.
'20,818 (1976), that no considera-
tion need be given to the; gravity
criterion of a violation giving rise
to a sec. 104(c) (2) withdrawal
order to determine its validity, since
sec. 104(c) (2), like sec. 104(c) (1),
does not specifically mention the
significant and substantial cri-
terion. We pointed out'also, that
while 'no gravity criterion is re-
quired to be met, a sec. 104(c) (2)
order,' to 'be properly issued, must
still be based on 'a violation of a.
mandatory health or safety stand-
ard caused 'by an operator's un-
warrantable failure to comply.

Inasmuch 'as the'findings of vio-
lation and unwarrantahility made
below were not challenged on ap-
peal, and since we now reject the
sole basis for the Judge's decision
to vacate, we must reverse.

Secretary finds another violation of any man-
datory health or safety standard and finds such
violation to be also caused by an unwarrant-
able failure-of such operator to so comply, he
shall forthwith issue an order requiring the
operator to cause all persons in the area
affected by such violation, except those per-
sons' referred to In subsection (d) of this
section, to be withdrawn from, and to be pro-
bibited from entering, such area 'until an
authorized representative of the Secretary
determines that- such violation has been
abated. ' - E .

261260] 
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ORDER

WHEREFORE, pursuai
authority delegated to the
by the Secretary of the Inte
CFR 4.1(4)), the decision
above-captioned proceeding
VERSED, and the applica
review IS DENIED.

DAVID DOANI

Chief Adnministrative J

I CONCUR:

HOWARD J. SCHELLENBERG,,

Administrative Judge.

OLD BEN COAL COMPA

6 IBMA 234
Decided June,

Appeal by the Mining Enfo
and Safety Administration 
United Mine Workers of Amer
a decision by Administrati,
Judge Robert W. Mesch vaca
order of withdrawal issued V
to section 104(c) (2) of the
Coal Mine Health and Safety
1969.

Reversed.

1. Federal Coal Mine Heal
Safety Act of 1969: Wit:
Orders: Generally

A sec. 104(c),(2) withdrawal
properly issued where it is sh(
such order is based on a violat
mandatory health or safety
which is caused by the operai
warranable failure to comply ani
sideration need be given to whf
violation was of such a nature

significantly and substantially contribute
to the cause and effect of a mine safety

it to the or health hazard (30 U.S.C. § 814(c) (2)

Board (1970)).

nior (43 APPEARANCES: Thomas A. Mas-

- itE colino, Assistant Solicitor, and Robert
tIS RE- A. Cohen, Trial Attorney, for appel-

t lant Mining Enforcement and Safety
Administration; Stephen B. Jacobson,
Esq., for appellant United Mine Work-

udge. ers of America; Robert A. Meyer, Esq.,
for appellee Old Ben Coal Company.

OPINION BY CHIEF
JR., ADMINISTRATIVE JUDGE

DOANE.

INTERIOR BOARD OF MINE
NY OPERATIONSAPPEALS

On Jan. 15, 1974, withdrawal or-
30, 1976 der No. 1 HG was issued in Old Ben

Coal Company's (Old Ben) No. 24
,rcement Mine located in Franklin County,
and the Illinois. The order was issued pur-
ica from suant to sec. 104(c) (2) of the Fed-
ve Law eral Coal Mine. Health and Safety
ting an Act of 1969 (Act) and recited the
ursuant following conditions:
Federal .

* deal Accumulations of loose coal and coal
* Act of dust 2 to 6 inches in depth were present

in the roadways of the Nos. 1, 2 and 3.
west bleeder entries off 61st north; ac-
cumulations were present along the floor
close to the ribs a depth of 2 to 12 inches

.th and deep and 6 inches to 18 inches wide in
hdrawal the Nos. 1, 2 and 3 bleeder entries; in the

No. 1 bleeder entry the- accumulations
were from the No. side dump at 61st

order is north belt to within 40 feet of the No. 
)wn that working face. a distance of 200 feet; in
tion of a the Nos. 2 and 3 bleeder entries the ac--
standard, cumulations were from the 61st north

Lor's un- belt to within 40 feet of the working
Sd no con- faces, a distance of approximately 300
ether the
as could - 130 U.S.C. § 814(c) (2) (70).
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feet; also the same type of accumulationns
were in the crosscuts between Nos. 1, 2
and 3 bleeder entries, and little or no rock
dust had been applied to the floor, roof,
and ribs. There was coal float dust around
the 61st north belt tail piece and beside
the belt and adjoining crosscuts for 180
feet from belt tail piece toward the out-
side.

A hearing was held pursuant to
Old Ben's application for ieview,
on Sept. 9 and 10, 1974, in Benton,
Illinois. In his decision, issued on
Sept. 23, 1975, the Administrative
Law Judge (Judge) concluded
from the evidence that a violation
occurred and was the result of the
operator's unwarrantable failure to
comply,2 but was not of such a na-
ture as could significantly and sub-
stantially contribute to the cause
and effect of. a mine health or safety
hazard. Finding the gravity crite-
rion unsatisfied, the Judge granted
the application for review and va-
cated the order.

The Mining Enforcement and
Safety Administration (MESA)
and the United Mine Workers of
America (UMIWA) appealed the
Judge's decision, contending that a
significant and substantial con-
tribution to the cause and effect of
a mine health or safety hazard was
presented by the violation and that
therefore the order should have
been upheld.

Since these appeals were filed, the
United States Court of Appeals for

I Initial decision, pp. 5 and 9. The finding
of unwarrantability was based on facts indi-
cating that the. operator failed to diligently
clean up extensive accumulations of combusti-
ble materials as described in the order of
withdrawal. :

the District of Columbia Circuit 
held that there is no gravity cri-
terion required to be met before a
section 104(c) (1) (30 U.S.C. § 814
(c) (1) (1970) withdrawal order
may properly issue, and "that any
unwarranted violation of a manda-
tory health or safety standard is
sufficient to justify issuance of a
section 814(c) (1) withdrawal or-
der" (p. 8 of slip opinion, italics
in original).

Subsequent to the Court's deci-
sion, the UM WA filed on Apr. 15,
1976, a motion to vacate the Judge's
decision and remand the proceed-
ing for further action.

In consonance with the Court's
decision, we recently held, in
Zeigler Coal Company, 6 IBMA
182, 83 I.D. 232, 1975-1976 OSHD
par. 20, 818 (1976), that no consider-
ation need be given to the gravity
criterion of a violation giving rise
to a sec. 104(c) (2) withdrawal
order to determine its validity, since
sec. 104(c) (2), like sec. 104(c) (1),
does not specifically mention the

United Mine Workers of America v. Kleppe,
F.2d , No. 75-1003 (D.C. Cir.,

Apr. 13, 1976).
Sec. 104(c) (1) provides in relevant part:

* * "If, during the same inspection or any
subsequent inspection of such mine within
ninety days after the issuance of such notice,
an authorized representative of the Secretary
finds another violation of any mandatory
health or safety standard and finds such viola-
tion to be also caused by an unwarrantable
failure of such operator to so comply, he shall
forthwith issue an order requiring the operator
to cause all persons in the area affected by
such violation, except those persons referred
to in subsec. (d) of this sec., to be withdrawn
from, and to be prohibited from entering, such
area until an authorized representative of the
Secretary determines that such violation has

-been abated."

262] 263
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significant and substantial cri-
terion. We pointed out also, that
while no gravity criterion is re-
quired to be met, a sec. 104(c) (2)
order, to be properly issued, must
still be based on a violation of a
mandatory health or safety stand-
ard caused by an operator's un-
warrantable failure to comply.'

Inasmuch as the findings of vio-
lation and unwarrantability made
below were not challenged on ap-
peal, and since we now reject the
sole basis for the Judge's decision to
vacate, we must reverse. Under the
circumstances the remand requested
by UMIVA is unnecessary.

ORDER

WHEREFORE, pursuant to the
authority delegated to the Board by
the Secretary of' the Interior (43
CFR 4.1(4)), the decision in the
above-captioned proceeding IS RE-
VERSED, the application: for re-
view IS DENIED, and the UMWA
motion to vacate and remand IS
DENIED.

DAVID DOANE,

Chief Administrative Judge.

I coNCuR:

HOWARD) J. SCOIELLENBERG, JR.,
Admninistrati've Judge.

ISLAND CREEK COAL COMPANY

6 IBMA 240

Decided June 30, 1976

,Appeal -by the Mining Enforcement
and Safety Administration from a de-

cision by Administrative Law Judge
Joseph B. Kennedy (Docket No. NORT
74-1007-B) assessing $500 for one
violation of the Federal Coal Mine
Health and Safety Act of 1969 (30
U.s&C. §801-960 (1970)).

Modified.

Federal Coal Mine Health and Safety
Act of 1969: Penalties: Amounts

An obvious roof control violation which
could have been discovered and abated
by the operator, and which results in a
roof fall injuring a miner, warrants a
sizable penalty appropriate to the cir-
cumstances and commensurate with the
deterrent intent of the Act.

-APPEARANCES: Thomas '.A. Mas-
colino, Assistant Solicitor, Robert J.
Araujo, Trial Attorney, for appellant,
Mining Enforcement and Safety Ad-
ministration; William K. Bodell, II,
Esq., for appellee, Island Creek Coal
Company.

OPINION BY ADMVINISTRA-
TIVE JUDGE SCHELLEN-
BERG

INTERIOR BOARD OF MINE
OPERATIONS APPEALS

The subject of this appeal is the
penalty assessment for a violation
resulting in withdrawal order No.
1 JDT, issued on June 19, 1973, in
Island Creek Coal Company's (Is-
land Creek) Virginia Pocahontas
No. 1 Mine in Oakwood, Buchanan
County, Virginia. The order, issued
under sec. 104(a) of the Federal
Coal Mine Health and Safety Act
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(Act),' cited the following condi-
tion:

A roof fall accident occurred in the
No. 3 entry unit No. 6, on 4 South. This
order is issued pending an investigation
to determine the cause and to prevent, a
similar occurrence.

Clones E. Blankenship,'a roof bolt-
er, was injured by the roof fall. Mr.
Blankenship had just arrived on
the section where he and another
miner were to take down a portion
of the *roof. As Mr. Blankenship
released a telescoping jack used to
erect and maintain line brattice, a
rock about 71/2 feet long, 4 feet wide
and 3 inches thick fell on him and
pinned him beneath it. Mr. Blank-
enship sustained vertebrae frac-
tures and head lacerations He was
hospitalized and remained' absent
from work 118 days (Tr. 232).

An investigation of the roof fall
was made by Mining Enforcement
and Safety Administration (ME-
SA) inspectors Jimmie D. Toney
and Dempsey R. Vass. In his termi-
nation of the withdrawal order, In-
spector Toney wrote:

The investigation revealed that the
cause of the accident was management's
failure to have a required safety post set
in the 5-feet-7-inch distance between the
last safety post and the face. An addi-
tional safety post was installed in *the
No. 3 entry where required. The safety
engineer explained the requirements of
the roof control plan to the entire sec-
tion crew including the section foreman.

On May 23, 1974, MESA fled a
petition for assessm'ent of civil pen-

30 U.S.C. § 644(a) (1970).
2 Exhibit X-i, Report of iNonfatal Roof

Fall Accident. . -

alty charging Island Creek, inter
aia, with a roof control violation 3

based on the condition described in
the above order and termination
thereof.4 MESA suggested that a
penalty of $10,00 be assessed for
the violation '(Tr. 250).

A hearing'was held on Nov., 4,
1975, in Charleston, West Virginia..
At the conclusion of the hearing,
the Administrative Law Judge
(Judge) rendered an oral decision
in which he found that a. very seri-
ous violation of 30 CFR 75.200 had
occurred, that the degree of the op-
erator's culpability was slight neg-
ligence, and that the roof fall
amounted "almost to an unavoid-
able accident" (Tr. 254-5). The
finding with respect to negligence
was based on evidence indicating
that a roof bolter on the shift inzme-
diately prior to that in which the
fall occurred had failed to set a
safety post as required by the roof

2 The roof control standard, 30 CFR 75.200,
provides in part:

"Each operator shall undertake to carry out
on a continuing basis a program to improve
the roof control system of each coal mine and
the means and measures to accomplish such
system. The roof and ribs of all active under-
ground roadways, travelways, and working
places shall be supported or otherwise con-
trolled adequately to protect persons from falls
of the roof- or ribs." * 

We note that. the order and termination
describe a roof fall accident and the investiga-
tion thereof by representatives of the Secre-
tary, rather than an. imminent danger situa-
tion. In such circumstances see. 103(f) of the
Act is the proper vehicle for issuance of an
order. However, in a penalty proceeding, the
validity of the withdrawal order is not in
issue and the conditions cited in such order,
and proved as violations may be considered in
combination in determining the gravity of the
violations. Zeigfer Coal CompassV, 2 11MA 216,
.80 I.D. 626, 1973-74 OsHD par. 16,608
( 1 97 3). ': .

264]
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control plan. The Judge incorpo- The inspector described the roof in
rated his oral findings into a writ- question as susceptible to sloughing
ten decision dated Nov. 5, 1975, because of the blasting that was
wherein he stated: "* * * the con- being carried out to take down loose
sequences of the violation, while rock (Tr. 31), and stated that the
very serious, resulted from circum- mine had had "a lot of falls" (Tr.
stances of employee negligence not 40). On his inspection, Mr. Toney
reasonably foreseeable or prevent- was accompanied by Mr. Arnold
able by the operator that dimin- Vance, the operator's section fore-
ished the operator's responsibility man. Mr. Vance was not present to
to that of slight negligence." testify at the hearing. According to

MESA contends that the record the inspector, Mr. Vance had made
amply demonstrates considerable an onshift examination of the area
negligence on the part of Island where the roof fall occurred (Tr.
Creek. It requests, therefore, that a 34) .6 The inspector stated that there
larger penalty be assessed to more had also been a preshift examina-
properly reflect Island Creek's de- tion. The report of this examination
gree of negligence. (Exhibit RX-1), contains the no-

tation: "No hazardous condition
ISSUE ON APPEAL was found." The inspector felt that

Whether the amount assessed as the operator should have known
a civil penalty was appropriate un- about the roof control violation by
der the circumstances and comnen- virtue of the preshift and onshift
surate with the deterrent intent of examinations (Tr. 91).
the Act. Mr. Dempsey R. Vass, the MESA

inspector who worked with Mr.
FINDINGS OF FACT Toney in investigating the roof fall

which injured Mr. Blankenship,
Jimmie Toney, the drESaw in- also testified. He speculated that the

spector, who issued the withdrawal accident could have been avoided
order after the roof fall occurred if one more post had been set (Tr.
on June 19, 1973, testified that the 111-12) . He described the roof as
safety posts were not set on 5-foot fragile, cracked and broken due to
centers as required by the roof con-
trol plan (Tr. 30, 65, 6-8). He the rib and the face would it have been under

opined that proper positioning of 'the rock that fell?
"The Witness: It would have. If it would

the posts would have helped to hold have been five foot from the face and five foot

the rock (Tr. 67) and that the roof from the rib it would have been directly
uder it just about."

fell because posts were set on 51/2- or udThe following hearsay was elicited at Tr.

6-foot centers rather than 5-foot 34:
I'IQ: Did Mr. ance ever make any state-

centers as required (Tr. 72, 76).5 ment concerning whether or not the required

timbers were installed ?
The following colloquy is recorded at Tr. "A. (By Mr. Toney) I heard him make a

76: - .statement H 'b. ie thought the post -was
"Judge Kennedy: Well, that post number behind the [brattice] and he felt like he was

two had it been on a five foot center from partly to blame for not checking."

[83 I.D.
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shooting down of draw rock (Tr.
104). He said that the Virginia
Pocahontas No. 1 Mine had had
"'numerous" roof falls and felt that
in this instance carelessness was at-
tributable to the preshift and on-
-shift examiners who should have
had another post set (Tr. 116-17).7

Harold Stanley, Director of Safe-
ty for Island Creek, testified that
the preshift examiner's duties in-
clude making visual and sound and
vibration checks of roof conditions
(Tr. 144). He characterized the
mine roof as fragile (Tr. 153) and
stated that the section foreman was
under a duty to see that the roof con-
trol plan was being strictly followed
(Tr. 164).

Emory Wilson, Safety Engineer
for Island Creek, also testified. He
admitted the roof control violations
(Tr. 173, 18-79), saying that the
posts were improperly set by roof
bolters on the previous shift (Tr.
173-74, 189). This witness too, tes-
tified that the section foreman was
under a duty to make a thorough
inspection and to see that the roof
control plan was being strictly fol-
lowed (Tr. 205).s Although at one

In this connection, Mr. Vass gave the fol-
lowing testimony:

"* * Mr. Vance (the Section foreman)
told me he thought the post was set on the
other side of the curtain. And he knew there
should have been another one in that second
row but he didn't see it. But the curtain, he
figured, maybe obscured- his view * * *" (Tr.
117).

Testifying with respect to Mr. Vance's on-
shift inspection, Mr. Wilson said: "He
[Vance] made a visual inspection of the place
and made his tests and went on up to the
curtain but. he didn't go behind the curtain.
But he made a good visual inspection and he
thought he was in good shape, he said" (Tr.
191 ).

point he described the roof fall as an
"unavoidable accident" (Tr. 192),
Mr. Wilson testified that he himself
was at fault because the spacing of
safety posts was never measured
(Tr. 175, 178, 183).
- The injured roof bolter,, Clones
Blankenship, testified that the sec-
tion foreman told him it was safe to
go to work in the section where the
accident occurred (Tr. 212). Mr.
Blankenship said that he went into
the section, visually inspected, the
roof, sounded it, and got no bad
vibrations (Tr. 213, 216), but that
he relied in some measure on the
preshift and onshift examinations
(Tr. 222). Mr. Blankenship gave
the following account of the roof
fall:

(Examination of Mr. Blanken-
ship):

A. Well, to tell you the truth, I didn't
notice -how wide the timbers had been
set. I didn't pay that much attention to
them. But I did examine the top. But
most of this rock that fell on me was
behind the curtain and when I let that
jack down, the edge of the rock caught
me here on my back and I went under it.

Q. Okay. So it was behind the curtain?
I don't understand.

A. ostof the width of it was behind
the curtain and not visible from-

Q. Was the [jack] that you were mov-
ing was it holding the rock up?

A. Yeah. I believe it was. I believe
that's what kept the rock from coming
down earlier. Now, 'that's my belief (Tr.
215).

Mr. Blankenship agreed that the
roof was fragile (Tr. 230731) and
stated that there had been an injury-
causing roof fall in the Virginia
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Pocahontas No. 1
fore he was hurt

All five witne.
they were aware
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the following find
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the Virginia Poca
in that a safety p
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the absence of th
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individuals makin
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the roof fall occu
and subject to s
blasting activity
move loose rock.

Mr. Vass testified t
fered fractured backs
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l Mine 3 days be-
(Tr. 238-39).9

ises testified that
of the fact that

:d the greatest sin-
nderground coal
L1, 153, 203,232).
* vidence we make

7) The Virginia Pocahontas No.
1 Mine has had a number of roof
falls; a recent injury-causing fall
occurred several days or shifts prior
to the roof fall that is the subject of
this appeal.

DISCUSSION
.ings of fact: We believe that the facts of this
trol violation oc- case show a very serious violation as
re-cited section of well as its grave consequences, and
hontas No. Mine that the penalty assessed by the
ost was not set as Judge was neither appropriate to
ofcontrolplan. the circumstances nor commensu-
ccurred in the sec- rate with the deterrent intent of the
injured a miner. Act. The crucial evidence is that a

ikgcrew on a shift roof control violation occurred, that
1 which the roof a roof fall resulted, and that a min-
Id have, but failed er might have been spared a debili-
safety post. tating injury, hospital stay and
onshift examina-. lengthy absence from work, if the

of the section but roof control plan had been complied
e required safety with. The fragile mine roof and a
Dvered. * prior injury-causing roof fall, as
sponsibility of the well as the awareness of all wit-
g the preshift and nesses that roof falls present the
ions to diseoeer. greatest single hazard to under-
,rdous conditions ground coal miners are all factors
ily with the roof which exacerbate the gravity of the

violation. While we agree that the
the section where, record is replete with instances of
Lrred was fragile negligent conduct and amply dem-
loughing due to onstrates operator negligence we
carried out to re- do not deem it necessary, in light of

our decision herein, to decide the
degree of negligence for the pur-

that two men had suf- pose of assessing a penalty. Accord-
'in a similar accide t ingly, in light of the gravity of the
[ts prior ' "(Tr. ig ,o f~
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violation, and the negligence of the
operator a higher penalty than that
assessed by the Judge is warranted.

There being no showing that a
civil penalty will be inappropriate
to Island Creek's size or will ad-
versely affect its ability to continue
in business, we determine that a
penalty of $2,000 should be assessed
for the above roof control violation,
IN ADDITION to the $500 assessed
by the Judge and paid by Island
Creek.

ORDER

WHEREFORE, pursuant to the
authority delegated to the Board
by the Secretary of the Interior (43
CFR 4.1(4)), IT IS HEREBY
ORDERED that the decision in the
above-captioned, case IS MOD-
IFIED to the extent that a civil
penalty in the' total amo-mt of
$2,500 is assessed for the violation
of 30' CFR 75.200; and that Island
Creek Coal Company pay the
additional civil penalty assessed
($2,000) within 30 days from the
date of this decision.

HOWARD J. SORELLENBERG, JR.,

Administrative Judge.

I CONCUR:,

DAVID DOANE,

Chkief Admiistrati've Judge.

RODNEY ROLFE AND RONALD
S. ROLFE

25 IBLA 331
Decided June 30, 1976

Appeal from decision of the District
Ofice, Bureau of Land Management,
Prineville, Oregon, canceling grazing
leases 3605752 and 36057583 (No.
OR-05-76-3).

Set aside and remanded.

1. Administrative. Practice-Grazing
Leases: Cancellation or Reduction-
Notice: Generally-iTrespass: Gen-
erally

When the holder of a grazing lease is-
found to, havet violated regulations and
the terms of his lease because his cattle
have trespassed on Federal land, his lease
may be anceled when lesser sanctions
have proved to be of no effect or when
the nature of the violation demands such
severity. However, a decision canceling
a lease will be *set aside where the Dis-
trict Manager relied upon alleged tres-
passes of which the lessees had no notice
and which occurred after a show cause
notice had issued, and the case will be
remanded for further proceedings.

2. Administrative Procedure: Hear-
ings-Grazing Leases: Generally-
Rules of Practice: Appeals-: Hearings

The regulations do not provide for hear-
ings as a matter of right on trespass vio-
lations involving a section 15 grazing
lessee. For the Board of Land Appeals to
exercise its discretion under 43 CFE 4.415
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and order a hearing, the appellant must
allege facts which, if proved, would en-
title him to the relief sought.

APPEARANCES: Keith A. Mobley,
Esq., Phipps, Dunn & Mobley, The
Dalles, Oregon, for appellants.

OPINION BY AD1INISTRA-
TIVE JUDGE THOMPSON

INTERIOR BOARD OF
LAND APPEALS

Rodney Rolfe and Ronald J.
Rolfe appeal from the decision of
the District Manager, .Prineville,

Oregon, District Office, Bureau of
Land Management (BLMNI), dated
Nov. 4, 1975, canceling their graz-
ing leases 3605752 and 36057583
(No. OR-05-76-3). Both leases
were issued pursuant to sec. 15 of
the Taylor' Grazing Act, as
amended, 43 U.S.C. 315m (1970):
lease 3605752 to Rodney and Ronald
Rolfe, effective Jan. 17, 1975, and
expiring Mar. 31, 1978; lease
36057583 to Rodney J. Rolfe, effec-
tive June 10, 1975, and expiring
Feb. 29, 1976. In his decision, the
District Manager found the appel-
lants to be in default for violating
the terms and conditions of their
grazing leases by repeatedly allow-
ing their livestock to be on Federal
land different from that designated
in their leases.

The record shows that appellants
have been cited for trespass of their
cattle on Federal land six times:

once in June 1971 for 150 cattle;
once in July 1972 for 6 cattle; twice
in Sept. 1974 for 10 cattle each time;
once in Nov. 1974 for 21 cattle; and
once in July 1975 for 19 cattle. After
notifying appellants of the July
1975 trespass, BLM issued a notice
on Aug. 5, 1975, demanding that
appellants show cause why their
grazing leases should not be can-
celed for repeated and willful tres-
pass violations. Appellants re-
sponded to the show cause notice by
stating that the BLM grazing leases

-were essential to their. cattle opera-
tion, that their cattle trespassed due
to gates being left open and the poor
fences in the area, and that they
would not graze cattle in the "Wa-
ter Gap area" until they built fences
necessary to prevent trespass by
their cattle..

The District Manager found ap-
pellants' arguments to be inade-
quate.. He pointed out that the loss
of the 77 AUMs authorized by ap-
pellants' grazing leases would only
reduce the amount of feed and for-
age-needed in appellants' cattle op-
eration by approximately 4.6 per-
cent per year. He dismissed the poor
fences and open gates problem as
failing to relieve appellants of the
responsibility to prevent trespasses.
Finally, the District Manager, while
agreeing that fencing the Water
Gap area could prevent further, tres-
passing in the vicinity of the July
1975 violations, stated that this
remedy would not relieve the prob-
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lein in another area where appel-
lants' cattle were observed trespass-
ing in Sept. and Oct. 1975.'

In their statement of reasons, ap-
pellants deny any willful trespasses.
They point out that the area in
which their leases are located is
poorly fenced and straying live-
stock are a constant problem. They
describe the cooperative practice of
the cattlemen in the area in dealing
with this problem and submit affi-
davits to this effect. Finally, they
argue that other solutions should be
explored rather than canceling their
leases.

The issue to be decided is whether
appellants' grazing leases should be
canceled. BLM has several options
when considering what action to
take against a grazing lessee whose
livestock have trespassed on Federal
land. Regulation 43 CFR 9239.3-1
(b) states:

A lessee who grazes livestock in vio-
lation of the terms and conditions of his
lease by * * * allowing the livestock to

be on Federal land in an area * * *

different from that designated shall be
in default and shall be subject to the
provisions of § 4123.1 of this chapter. In

1 BLM employees observed 10 of appellants'
cattle trespassing on Federal land on Septem-
ber 24, 4 on Oct. 2 and 4 on Oct. 23. The Dis-
trict Manager stated in his decision that no
trespass notices were issued because the ad-
ministrative jurisdiction over the land at the
time of the observations was uncertain. He
further stated that the land was transferred
to the National Park Service on Oct. 8 and
that therefore the first two of these violations
were considered in evaluating the case.

RONALD J. ROLFE 271
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addition he may be subject to trespass
action in accordance with the practices
and procedures in § 9239.3-2 (a), .9239.-
3-2(c). (1), (2), (3), (4), 9239.3-2(d),

and 9239-3-2(g) of this chapter * * *.
In his decision, the District Man-

ager stated that appellants' grazing
leases were canceled in accordance
with 43 CFR 4125.1-1 (h), which
sets forth the procedures for apply-
ing the provisions of 43 CFR 4123.1.
Regulation 43 CFR 4123.1 states:

A grazing lease may be suspended, re-
duced, or revoked, or renewal thereof
denied for a clearly established viola-
tion of the terms or conditions of the
grazing lease **

The other regulations referred to
in 43 CFR 9239.3-1 (b) contain
three additional actions which BLM
may take against a lessee whose live-
stock are found to be trespassing.
(These also apply to alleged tres-
passers who are not lessees. 43 CFR
9239.3-1(c) ). BLM may assess
damages at a certain rate for the
value of the forage consumed by the
trespassing livestock; the rate is
doubled if the trespass grazing is
deemed to be "clearly willfult
grossly negligent, or repeated." 43
CFR 9239.3-2(c) (2). Second, BLM
may impound the trespassing live-
stock in certain situations. 43 CFR
9239.3-2(c) (3). Third, any willful
violation may be punished by a fine
of not more than $500. 43 CFR
9239.3- 2 (g).
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[1] When the holder of a grazing
lease is found' to have violated reg-
ulations and the terms of his lease
because his cattle have trespassed. on
Federal land, his lease may be can-
celed when lesser sanctions have
proved to be of no effect or when the
nature of the violation demands
such severity. See Coronado Devel-
opment Corp., 19 IBLA 71 (1975);
ef. Eldon Brinkerhoii ;24 IBLA 324,
335-37, 83 I.D. 185 (1976). Cancel-
lation of 'a grazing lease may be the
most effectual method BLM has to
prevent -future:-grazing trespasses
by a- lessee--where trespasses have
been repeated and- willful: and
where there is little 6r no reason to
believe- that,, future--t'espasses may
be prevented. -

- The record suggests that straying
cattle have been- an, endemic prob-
lem in the area of appellants' leases
for some time.2 BLM has issued sev-
eral notices of trespass to appel-
lants, as described above, and to
other ranchers in the area. How-
ever, prior to the July 1975 viola-
tion, BLM assessed appellants for
damages only at the standard rate,
not at the doubled rate authorized
by regulation for repeated viola-
tions.' BLAI issued the'grazing leases
to appellants in 1975, after appel-
lants had'been cited for several tres-
pass violations.

2 The record contains a letter from the
Wheeler County Sheriff to the National Park
Service stating that Wheeler County has an
open range law, i.e., an individual landowner
must fence livestock out. The, trespass viola-
tions all occurred in Wheeler County and one
of the leases is located there.

The record also shows' that in
Aug. 1975, the District Office initi-
ated efforts to control the problem.
of straying livestock referred to by
appellants in their statement of rea-
sons. Letters were sent to the ranch-
ers in the area requesting their as-
sistance in this effort. Authority to
impound trespassing livestock was
requested, and received, from the
BLM Oregon State Director. At the
same time, show cause notices were
sent to lessees, including appellants
whose livestock, had been found trek-
passing.

On appeal, appellants Shave sub-
mitted affidavits and other informa-
tion concerning their own and area
range practices in-. dealing with.
Fstrays. They have also indicated
their-willingness to achieve a rea-
sonable solution to prevent their

cattle from straying, suggesting cer-
tain remedies,, such as selling their
cattle which now have a tendency
to stray to certain areas and re-
placing them with new cattle. They
make other statements in an attempt
to mitigate the past trespasses.

We do not accept some of the ex-
cuses offered by appellants as miti-
gating factors. Despite local prac-
tices affecting private lands, unau-
thorized use of Federal lands by
cattle, however they come upon the
land, constitutes a trespass. Cf.
Eldon Brinkerhoif, supra. It is the
responsibility of a lessee to prevent
his livestock from grazing on land
different from that designated in
his lease, and appellants' reasons do
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not provide excuse for the repeated
nature of their violations. Cf. State
Director for Utah v. Chyno'weth
Brothers, 17 IBLA 113 (1974);
John Gribble, 4 IBLA 134 (1971).

In canceling appellants' leases,
the District Manager specifically
found insufficient cause shown for
not canceling the lease and also re-
lied upon observations of cattle in
trespass after issuance of the show
cause noticet. However, appellants
were not given notice nor an oppor-
tunity to respond to these trespass
violations occurring in Sept. and
Oct. 1975 (See n. 1, supra), as re-
quired by 43 CFR 4125.1-1(h) and
9239.3-2(a) and (c). Therefore,
they should not be considered in the
proceedings under the Aug. 1975
show cause notice.

It is a close question whether the
circumstances warrant having ap-
pellants' leases canceled. On the one
hand, they have repeatedly tres-
passed over a period of years and
were aware of some of the conse-
quences of such trespasses. On the
other hand, BLM assessed only
minimum damages for the prior
trespasses and issued the grazing
leases subsequent to the violations.
However, since the District Man-
ager, in deciding to cancel the leases,
relied upon alleged trespasses of
which appellants had no notice and
which occurred after the Aug. 5,
1975, show cause notice, the decision
cannot stand. The Manager should
have determined what sanctions to

employ without considering the lat-
er alleged trespasses, or delayed the
imposition of penalties until notice
and resolution of the later tres-
passes. Therefore, the decision must
be set aside and the case remanded
to the Disttict Office for further
proceedings consistent with this
opinion.

We note that lease 36057583 ex-
pired Feb. 29, 1976; thus the ques-
tion of cancellation of that lease his
become moot. It is premature for us
to comment on whether any renewal
application should be granted.

[2] Appellants have also request-
ed that a hearing before an Admin-
istrative Law Judge be held pursu-
ant to 43 CFR 4.420 et seq. There
is no provision in the regulations
for hearings as a matter of right
involving section 15 grazing leases,
as contrasted with provisions re-
lating to grazing privileges within
grazing districts (see 43 CFR
4.470). This Board, in its discretion,
may order fact finding hearings. 43
CFR 4.415. In view of the conclu-
sion reached above, there is no rea-
son for ordering a hearing.jFurther-
more, we point out that ordinarily to
warrant our ordering such a hear-
ing, an appellant must at least al-
lege facts which, if proved, would
entitle him to the relief sought.
Coronado Development Corp., su-
pra; Ruth . Han, 13 IBLA 296,
304, 80 I.D. 698, 700 (1973). Al-
though appellants "deny any tres-
pass or trespasses that are being. re-
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lied upon by the District Manager
as justification for lease cancella-
tion," they allege no facts disputing
the prior trespass violations for
which they paid damages. They also
admit that livestock grazing in the
area do stray. Therefore, appellants'
request would be denied in any
event.

Therefore, pursuant to the au-
thority delegated to the Board of
Land Appeals by the Secretary of
the Interior, 43 'CFR 4.1, the deci-

0

sion appealed from is set aside and
the case is remanded for further
consideration consistent with this
opinion.

JOAN B. TlioMPSON,

Adminitsrative Judge.

11TE CONCUR:

MARTIN Rrrvo,
Administrative Judge.

ANNE POINDEXTER LEwis,
Adminitrative Judge.

I
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25 IBLA 67 .DecidedJune1,1976

Appeal from decision of the Cali-
fornia State Office, Bureau of Land
Management, declaring mining claims
null and void (CA-3305).

Affirmed.

1. Mining Claims: Generally-Min-
ing Claims: Lands. Subject to-School
Lands: Generally.

When title to an entire in-place school
section has passed to the state, the
United 'States no longer has a property
interest therein and the land is no longer
subject to. location under the mining
laws.

2. Millsites: G e n e r a 1 y-Mining
Claims:::: Withdrawn Land-With-
drawals and Reservations: Reclama-
tion Withdrawals

Mining claims and millsites located
upon land which has been previously
withdrawn from entry under the mining
laws by a first-form reclamation with-
drawal are void .ab initio. Because De-
partmental Order No. 215 delegated
authority to revoke such a withdrawal to
the Bureau of Reclamation with the con-
currence of the Bureau of Land Man-
agement, the land remains withdrawn
from mining locations when the Bureau
of Land Management does not concur
with the recommendation of the Bureau
of Reclamation to revoke the withdrawal
and restore the land to entry.

3. Mining Claims: Hearings-Mining
Claims: Lands Subject to-Mining
Claims: Withdrawn Land-Rules of
Practice: Appeals: Hearings-Rules

*Not in Chronological Order.

of Practice: Hearings-Withdrawals
and Reservations: Generally-With-
drawals :and Reservations : Reclama-
tion Withdrawals-Withdrawals and
Reservations: Revocation and Restora-
tioni -

A request for. a hearing pursuant to 43
0FR 4.415 for the purpose of taking testi-
mony on the Bureau of Land' Manage-
ment's "continued refusal" to restore land
in' a reclamation withdrawal- to entry
will be denied. An appeal from a decision
declaring, mining claims and' millsites
null and void ab initio because the lands
are in the withdrawal may not serve as
the vehicle for petitioning -the Secretary
of the Interior to revoke the withdrawal.
Furthermore, even if the withdrawal
were revoked and. the lands opened to
entry, this action could not revive mining
claims which were void when located
while the withdrawal was in effect and
the land closed to entry under the min-
ing laws.

APPEARANCES: M. William Tilden,
Esq., Lonergan, Jordan, Gresham,
Varner & Savage, San Bernardino,
California, for appellants.

OPINION BY
ADMINISTRATIVE JUDGE

THOMPSON

INTERIOR BOARD OF LAND
APPEALS

J. P. Hinds, Ruth M. Hinds and
Clara: S. Gretschel, individually
and as Administratrix of the estate
of F. A. Gretschel, appeal from the
decision dated Nov. 13, 1975, of the
California State Office, Bureau of
Land Management (BLM), de-
claring null and void numerous

83 I.D. Nos. 7 & 8
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mining claims and millsites (A-'
3305).2 Themining claims are vari-
ously located in secs. 8, 16, 21,' 22,
23, 26, 27, 34 and 35, T. 3 N., R. 26
E., S.B.M., California. The reasons
given for the decision are that title
to sec. 16, an in-place school section,
passed to the State of California
prior to the location of claims in
that section and that the other sec-
tions were withdrawn from mineral
entry for the Colorado River Re-
clamation Project .prior to the lo-
cation of any claim. The lands were
withdrawn under the first form, of
withdrawal as provided in sec. 3 of
the Act of June 17, 1902, 32 Stat.
388.

[1] Sec. 16 is an in-place school
section. Title to this land presump-
tively passed to the State of Cali-
fornia upon the date of survey,
July 10, 1895. Cf. Yavajo Tribe of
Indians v. State of Utah, 12 IBLA
1,; 80 I.D. 441 (1973). Where title
has passed to a state nder such a
grant, the United States no longer
has a property interest in the land,
and it is not subject to location
under the mining laws. Cf. Russ
Journigan, 16 IBLA 79, 80 (1974).
Appellants have not raised any
question concerning the effective-
ness of the grant to the state.
Therefore, the decision concerning
sec. 16 will be deemed correct.

'.The mining claims and millsites located by
appellants and involved In this appeal are
listed in the appendix p. 278 to this decision.
The statement of reasons purports to give rea-
sons for an appeal from a decision dated Feb.
12, 1969. Otherwise, It refers to the matters
which are the subject of this appeal, and we
consider the reference as a harmless error
in the absence of some other explanation.

[2] Appellants' contentions go to
the status of the reclamation with-
drawal on the other lands. They as-
sert that the Bureau of Reclama-
tion entered orders of revocation of
thle withdrawal for the lands in
question in 1953 and 1954 and that
BLM improperly failed to concur
in the revocations. They argue that
the failure of BLM to concur in the
revocations of the withdrawal was
contrary to law a1ld an abuse of dis-
cretion. Therefore, they conclude,
the withdrawal was unlawful, and
the land was open to entry,, at the
time the mining claims and mill-
sites were located in 1954-56 and
1970-74. (See appendix, p. 278.) We
find no merit in appellants' argu-.
ment and therefore affirm the deck
sion of the State Office.

It is an established rule that min-
ing claims and millsites located on
land previously withdrawn from
entry under the mining laws by a
first-form reclamation withdrawal
are null and void ab initio. United
States v. Guzman, 18 IBLA 109',
116-17, 81 I.D. 685, 688 (1974);
Russ Journigan, supra at 80; Frank
Zappia. 10 IBLA 178, 183 (1973).;
RaPlph Page, 8 IBLA 435, 437
(1972). Here, the withdrawal was
effective June 4, 1930. The earliest
mining claim location was on De4
cember 11, 1954; Therefore, unless
the withdrawal has been. revoed
and the land resto ed to entry, all of
the aipellalnts' mining claims and
millsites fall within the above rule
and are ull and void ab initio.

There has not been an order ef-
fectively revoking the withdrawal
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and restoring the land to entry. The
fact that the Bureau of Reclama-
tion suggested revoking the with-
drawal in 1953 and 1954 does not
change the status of the land. In
both revocation orders, the Bureau
of Reclamation stated that they
were made pursuant to the author-
ity delegated by Departmental Or-
der No. 2515 dated Apr. 7, 1949. In
Department-al Order No. 2515, the
Secretary of the Interior delegated
the authority to revoke reclamation
withdrawals to the Bureau of Rec-
lamation "with the. concurrence of
the Bureau of Land Management."
BLM has never concurred in the
revocations of the withdrawal. The
withdrawal here has not been effec-
tively revoked, and the land r e-
stored to entry, during the more
than 20-year period since appel-
lants allege that the Bureau of Rec-
lamation "saw no further justifica-
tion for continued withdrawal of
the land from public entry.' The
withdrawal was in effect when the
earliest mining claim was located
and when all subsequent mining
claims and millsites were located,
thus precluding such location re-
gardless whether the Department
was considering the revocation of
the withdrawal. Everett E. Wilder,
15 IBLA 336, 342 (1974), citing
Donald E. Miller, 2 IBLA 309, 314
(1971), rev'd on other grounds,
2iller v. United States, Civ. No. C-
70-2328 (N.D. Cal., July 5, 1973);
of. Ralph J. Mellin, 6 IBLA 193
(1972).

[3J Appellants request a hearing
pursuant to 48, C IMb 4.415 for the

purpose of taking testimony on
BLM's "continued refusal" to re-
store the land to entry. This re-
quest is denied. athern Lewis
Stacy, 23 IBLA 166, 168 (1975).
If appellants wish to petition tha
Secretary of the Interior to have
the withdrawal revoked and the
land restored to entry they are at
liberty to do so. This appeal, how-
ever, may not serve as the vehicle
for making such a petition. f
James Donoghue, 24 IBLA 210,
215 (1976). Furthermore, even if
such a petition were granted and
the Thnds opened to entry under the
mining laws, such action could not
revive appellants' mining claims
which were void when ocated
while the withdrawal was in
effect and the land was closed to
entry under the mining laws.
United States v. Guzman spra at
117, 81 I.D. at 688; Everett E. IVil-
der. spra at 342; citing Donald E.
Miller, supra at 314; Frank Zap-
pia, supra at 183; Ralph Page,
supra at 437; David W llarper,~
74 I.D. 141,-145 (1967).

Therefore, pursuant to the au-
thority delegated to the Boardi of
Land Appeals by the Secretary of
the Interior, 43 CFR 4.1, the cle-
cision appealed from is affirmed-

JOAN B. ToriPSONx
Administrative Judge.

WE CONCUR:

MARTIN RITVO,
Administrative Judge.

EDWARD W. STUEBINO, 
Aclmisitrative Jdge.
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APPENDIX

List of Claims

Date of Date of Mining Records
Name of Claim Location Recording Book Page

Located by J. P. Hinds:.
Gold Crown No. 1

through
Gold Crown No. 7
Hope Mine No. 1

through
llope Mine No. 8

Located by J. P. Hinds and,
Ruth M. Hinds:

Blue Heaven No. 1
* : through

B3lue Heaven No. 30
Blue Heaven No. 31

through
Blue Heaven No. 35
Blue Heaven Millsite
Blue Heaven Ext. No. 1

through
Blue Heaven Ext. No. 10
Blue Heaven Ext. No. 11
Blue Heaven Ext. No. 12
Blue Heaven Ext. No. 14

- through
Blue Heaven Ext. No. 17
Bonus No. 1 
Bonus No. 3

through
Bonus No. 11
Kilondike No. 25
Klondike No. 26
Klondike No. 27
Kilondike No. 31
Kilondike No. 32
Klondike No. 34

through
Kilondike No. 38
Black Metal Millsite

1/8/71 1 /25/71

C

1 /9/71

//

/250/71

- C: 490

2/4 /71 2 /16/71 490

490
2/11 /71 5 /71 490

5/1/ 72 5 /10 /72
2/26/71 - 5/27/71

3/17/71 5/27/71
CC , : C 

9 /10/71 11/19/71

68/1/73 8 /15 /73~

6/2 /73 8/15/73

5/7/72 7/10 /72

490
-495

491

491
491

:491
491

491
493

* 493

493
3247
8247
8247
8247

*8247
8247

8247
7973

490 4
through

490 10
490 11

through

*181
I through

210
943

through
.947
130
*82

through
91
92

... 93

95

through
98

-653
655

through
663
806
807
808
812
813
815

through

819
693

is1
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APPENDIX

List of Claims

Name of Claim

Located by Ruth M. Hinds and
F. A. Gretschel:

Peacock Copper No. 1
through

Peacock Copper No. 6
Peacock Copper No. 9

through
Peacock Copper No. 16
Peacock Copper No. 18

through
Peacock Copper No. 21

Located by J. P. Hinds, Ruth
M. Hinds and Clara S. Gret-
schel:

Peacock Copper No. 22
Peacock Copper No. 23
Peacock Copper No. 24

Located by Clara S. Gretschel
and F. A. Gretschel:

Peacock No. 1
through

Peacock No. 14
Peacock Millsite
Lortie No. 1 Amended
Lortie No. 6 Amended
Lortie No. 7 Amended
Lortie No. 8 Amended
Ajax No. 1 Amended

through
Ajax No. 6 Amended
Gold Crown Amended
Hope Mine Amended
Poor Daisy Amended
Ajax No. 7

through
Ajax No. 12

* Date of Date of
Location Recording

1/27/71 2/2/71

1/28/71 "

(I

3/7/74
It

.. 

4/8 /72
5 /28 /70

(l

et

et

5 /30 /70

5/20/74
It

it

Mining Records
Book I Page

490 56
through

490 61
490 64

through
490 7i
490 73

through
490 76

8434
8434
8434

5/9/70 5/15/70 485

5/8/72
6 /3 /70

it

C'

9/7

6 /9 /70

485
495
485
485
485
485
485

485
485
485
485
485

485

111 08
1111-
11 12,'

396
through

409
124
677
678
679
680

* 681
through

686
687
688

* 689
* 769

through
.774

27/?2751
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APPENDIX

LiE

Name of Claim

Located by Clara S. Gretschel
and F. A. Gretschel-Continued

Ajax No. 13
Ajax No. 14
lortie No. 9

through
Lortie No. 15

Located by Fred A. Gretschel:
Louise
Poor Daisy
Hope Mine
The Lortie No. 1
The Lortie No. 2
The Lortie No. 3
Lortie No. 6
Lortie No. 7
Lortie No. 8
Ajax No. 1
Ajax No. 2
Ajax No. 3
Ajax No. 4
Ajax No. 5
Ajax No. 6

UNITED STATES v.
ZWANG

ELODYMAE

UNITED STATES v. DARRELL
ZWANG

26 IBLA 41

Decided July 9,1976

Appeal from recommended decision
of Administrative Law Judge Graydon
bolt dismissing charges of contest
complaints that contestees violated

the acreage limitation in the Desert
Land Act; joint appeal from decision

it of Claims

Date of
Location

6/3 /70
''

i2 /11 /54
6/29/55

* (I

4 .

4/22 /56

12/11 /54

11/16/55
it

it

Date of Mining Records
Recording Book: Page

8 /4/70 486 325
" it, 486 326

6/9/70 485 775
through

cc 485 . 781

12/15/54
6/30 /55

cc

ic

4/23/56

12 /i5/54
i'

11/21/55
i'

CC

350
369
369 
369
369
369
386
386
386
350
350
350
380
380
380

130
139
141
143
145
137
338
334
336
124
126
128
186
187
188

of the Administrative Law Judge
granting contestees 160 acres of the
240 acres disputed in each entry.

lecommended decision rejected; en-
tries as contested canceled; joint ap-
peal dismissed.

1. Administrative Procedure: Adjudi-
cation-Contests and Protests: Gen-
erally-Desert Land Entry: Gen-
erally-Res JTdicata-Rules of Prac-
tice: Government Contests

A federal district court jury verdict in a
suit to cancel desert land patents, that
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the entrymen and their purchaser under
an illegal executory contract did not
commit fraud against the United States,
does not collaterally estop this Depart-
ment from adjudicating a contest
grounded on the illegal executory con-
tract against the purchaser's own entry;
because the legal standard applicable in
the subsequent contest is different than
that in the fraud action-a desert land
entry can be subject to cancellation fo7
acts that do not constitute fraud.

2. Desert Land 'Entry: Generally-
Words and Phrases

"Hold by assignment or otherwise." The
purchaser of desert land under an illegal
executory contract to' convey the land
subsequent to patent "holds" that land
within the meaning of the acreage limita-
tion of section 7 of the Desert. Land Act,
as amended, 43 U.S.C. § .329 (1970).

3. Community Property-Desert Land
Entry: Generally

Rights under an eecutory contract' to
acquire property entered' into by the hus-
band alone are presumed to be community
property under California law, and a con-
veyance. as community property to hus-
band and wife in settlement of litigation
regarding the contract corroborates the
presumption; both spouses stand on equal
footing with respect to charges, based on
-the executory contract, of violating the
acreage limitations in section 7 of the
Desert Land Act, 43 U.B.C. § 29 (1970).

4. Desert Land 'Entry: Cancellation-
Stales of V1raetice: Government Con-

tests
In the cage of a desert land entry con-
testee who violates the 320-acre limita-
tion on holding desert land because he is
the "purchaser" are subject to cancella-
tries under an-illegal executory contract
to convey after patent, all entries held by
the "purchaser" are subject to cancella-
tion, and the Department may proceed by

way of contest against the "purchaser's'"
own entry, which was not a subject of
the 'illegal contract.

5. Desert Land Entry: Cancellation-

Desert Land Entry: Final Proof

The doctrine, of voluntary rescission-
which allows an entryman, who was, al-
though in goo-d faith, party to a contract
that violated the desert land law, to pro-
ceed to the merits of his proof upon re-
pudiation of the couitract-will not be am
plied when: (1) repudiation of the'con-
tract was not truly voluntary; (2)- the
rescission occurred ong after the entries'
lives expired; (3) the illegal contract
involved a complex of four entries; and
(4) no other mitigating circumstances are
present.

APPEARANCES: Milton N. Nathan-
son, Esq., Field Solicitor, Riverside,
California. for eontestant-appellant;.
Ted . Frame, Esq., of- FraMe &
Courtney, Coalinga, California, for
contestees-respondets.

OPLYIONV BY ADM4,INISTRA- !
TITE JUDGE FISHIAN

INTERIOR BOARD OF LAND
APPEALS

On Jan. 6, 1955, the predecessors
and assignors to Elodymae and Dar-
rell Zwang entered land in see 19,
T. 4 S.,-R. 16 E., S .B.M., California,
under the provisions of the Desert
Land Act, as 'amended, 43 U.S.C.
§321 et seaq (1970).' The entries

lElodymae Zwang's entry (LA)-09638T
enmbraced lots 1 and 2 of the SWV4, and the
SE&4, see. 19, T. 4 ., R. 16 B., S.B.1I., Cali-
fornia, containing 320 acres. Darrell Zwang's
entry H (LA)-096388 embraced lots 1 and 2 of
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were suspended, and then extended,
and the Zwangs filed final proof
May 17, 1961. After an initial re-
mand to the land office by the Bu-
reau of Land Management's Divi-
sion of Appeals, the Bureau held
that the Zwangs' proof demon-
strated a well with the capacity to
irrigate only 80 of the 320 acres in
each entry. On the Zwangs' appeal,
the Assistant Solicitor for Land
Appeals set aside the Bureau's de-
cision and remanded the case. He
held that the Zwangs' assertions
that their wells could adequately
irrigate more than 160 acres created
an issue of fact that required notice
and a hearing under the Depart-
ment's contest procedures. Elody-'
mae Zwang, A-30201 (Feb. 3,1965).

The Bureau filed contest comz
plaints on Feb. 14, 1969,2 against

the NW/4, and the NEw1, sec. 19 of the same
township.

The Los Angeles Land Office approved the
assignment of R(LA)-096385 from Pat H.
Baker to Darrell Zwang, and the assignment
of R(LA)-096387 from Willard B. Baker to
Elodymae Zwang, by decisions dated Dec. 22,
1958.

2 The Zwangs had in the meantime de-
manded issuance of patents for the entries
under sec. 7 of the Act of March 3, 1891, as
amended, 43 U.S.C. § 1165 (1970), which pro-
vides, " * after the lapse of two years from
the date of the issuance of the receipt [on
final proof] * 4t , and when there shall be
no pending contest or protest against the
validity of such entry, the entryman shall be
entitled to a patent conveying the land by
him entered * * t." The Bureau had rejected
the demand by letter Mar. 5, 1965, on the
ground that the original land office decision
rejecting the final proof within 2 years of the
issuance of receipt, and the subsequent ap-
peals on the rejection, had tolled the running
of the 2-year period.

The Zwangs' suit for a writ of mandamus
compelling- issuance of patents for the full
acreage in each entry was dismissed, and
that'dismissal affirmed in Zwang v. Udae, 371
F.2d 634 (9th Cir. 1967).

240 acres of each entry, i.e., not in-
cluding the 80 acres in each entry
approved in the Bureau's earlier
decision. The complaints charged:

a)- The water supply developed for the
entryis insifficient for the irrigation of
all the irrigabie land embraced therein.

b) An irrigation system adequate to
irrigate all of the irrigable land embraced
in the entry has not been constructed.

In late 1969, after the contests
had been set for hearing, the Acting
Regional Solicitor moved that the
Departmental Hearing Examiner 3
stay the hearing until the Depart-
ment completed an investigation
into the possibility that the Zwangs
had, by virtue of contracts entered
into in 1961, violated the provisions
of the Desert Land Act limiting to
320 acres the amount of land any
one person could hold under the
Act. 43 U.S.C. § 329 (1970).

The Hearing Examiner, citing
the Department's authority to ini-
tiate contest at any time prior to
patent, denied the postponement
motion and offered to hold the rec-
ord open for a reasonable time to
allow amendment of the complaints.
After a 3-day hearing, the Hearing
Examiner issued a decision on
Jan. 7, 1971, dismissing the contests
in part and rejecting the patent ap-
plications in part. He rejected the
applications for the E/2 Et/2 of the
section, holding that the NE/4
NE/ 4 of the sec. could not be ir-
rigated with the existing ditch sys-
tem, and that "while it might be

aThe title "earing Examiner" has since
been changed to "Administrative Law Judge"
by order of the Civil Service Commission. 37
FR 16787 (Aug. 19, 1972).
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theoretically. possible tto use. [the
SE/ 4 NE1/4 and the E/ 2 SE1/4],
they will not be irrigated and uti-
'lized in'a farming operation." Dec.
I, at 8.

The Hearing Examiner dismissed
the complaints against Lot 1 of the
NAiV/ 4 and Lot 1 of the SW/ 4 of
the section based on contestant's
agricultural expert's crop plan. Dec.
I, at 5 n. '1. He' then adopted the
irrigation ditch water loss figures of
contestees' witnesses, recomputed
the irrigable acreage on that basis,
and dismissed the complaints
against the W1/2 E/ 2 of the sec.
Dec. I, at 6. Both parties appealed
the decision.

Subsequent to the hearing the
United States moved to amend con-
test complaint 'R(LA)-096388
against Darrell Zwang to add a
third charge: that 'by entering into
an agreement with Joseph and Ber-
nadine Lyttle in 1961 to purchase
their desert land entries after pat-
ent, Darrell Zwan' violated'sec. 7
of the Desert Land' Actl as amended,
43 U.S.C:.§ 329 (1970), by holding
more than 320 acres of desert land
within the meaning of the'Act. The
Hearing Examiner deferred ruling
on the issue at the parties' request
pending the outcome of Reed v.
Morton, 480 F.2d 634 (9th Cir.),
cert. denied, 414 U.S. 1064 (1973).

By order of June 28, 1973, this
Board remanded both cases for
hearing on the issue of whether the
contestees had violated sec. 329
under the standards set out in Reed
v. Morton, supra. Contestant then

moved to amend the contest com-
plaint in R(LA)-096387 to charge
Elodymae Zwang with the same vio-
lation of sec. 329. The amended com-
plaints, 0 directed against both
Zwangs, specifically charged that
contestees came to hold more than-
320 acres of desert land by the settle-
ment in Lyttle v. Zvadng,, Civil No.
94079 (Riverside County Superior
Court), in which Mrs. Lyttle con-
veyed land to the Zwangs by grant-
deed as community property, and by
"other activities."

Contestant's motion to amend the
complaints was granted over con-
testees' objection that the motion
was untimely, and a hearing was
held. In his decision, the Adminis-
trative' Law Judge ruled that no
violation of the statute occurred and
dismissed this article of the com-
plaints. Contestant has appealed
this ruling.

We treat this issue first, as its
resolution could moot the issues on
-the joint appeal of the original
hearing decision. Sec. 7 of the Act
of March 3, 1877, as amended, 43
U.S.C. § 329 (1970), provides in
relevant part, "no person * *
shall hold by assignment or other-
wise prior to the issue of patent,
more than three hundred and
twenty acres of such arid or dessert
lands* *' "

The Ad ministrative Law Judge
made the following findings of fact
on this issue. In 1961 Darrell Zwang
contracted to buy the 640 acres em-
braced in the adjoimihn desert land
entries of Joseph and ' Bernadine
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Lyttle after patents issued to the
Lyttles (Ex. 19, Attachment A).
Zwang spent about $85,000 perfect-
ing the Lyttles' entries. After
patents issued Mrs. Lyttle (Mr.
Lyttle having died) resisted a re-
quest to convey the land by filing a
quiet title action against Darrell
Zwang. The California Court of
Appeals had held such a contract
unenforceable in Grifs v. Squire,
267 Cal. App. 2d 461, 73 Cal. Rptr.
.154 (1968), but granted the im-
prover-purchaser a lien on the
property for the amount expended
on permanent improvements, taxes
and insurance. Dec. II, at 1-2.

The Lyttle-Zwang quiet title case
was settled and the debt and lien
.were satisfied by Mrs. Lyttle's con-
veyance of half of the patented
acreage to the Zwangs on Dec. 16,
1969 (Ex. 24). Knowledge of these
-facts led the United States to sue
to cancel the Lyttles' patents (Ex.
X-9). A Federal District Court
jury held that no fraud was com-
mitted and that the patents should
not be' canceled. United States v.
Lyttle, et al., Civil No. 70-1522-F
(C.D. Cal. Dec. 14,1972).

After making the above findings,
the Administrative Law Judge held
(Dec. II, at 2):

The question now before this admin-
istrative body is in effect whether there
-was fraud by the Zwangs in acquiring
320 acres of 'the former Lyttle entries
and whether this was a violation of the
restrictive provisions of the Desert Land
Act, 43 U.S.C. 329. At the time of the
'quiet title suit the Zwangs had a cause
.of action against Mrs. Lyttle'for the time
and money they had e:xpended for the
benefit of the Lyttle entries. After the

entries were patented this cause was
settled by the conveyance of a portion of
the land which was no longer under the
jurisdiction of the Department of the In-
terior. In these circumstances I conclude
that this transaction did not violate the
provision of the Desert Land 'Act quoted
above.

[1] In its exceptions to the rec-
ommended decision, contestant ar-
gues that the Administrative Law
Judge incorrectly applied Griffie v.
Squire, spra, and California state
law to determine the federal law is-
sue of the Zwangs' eligibility under
the desert land law. Contestant ar-
gues that the 1961 agreement be-
'tween Mr. Zwang and the Lyttles
mandates that this federal law issue
]be resolved adversely to contestees,
Contestant asserts that the 1961
agreement was not entered into in
good faith, and that from at least
1961 to 19.67 when the Lyttles' en-
tries were patented, Darrell Zwang
held more than 320 acres of desert
land. Elodymae Zwang a party to
'the settlement conveying part of
the Lyttles" patented land, "has
benefited from the illegal actions of
her husband and such fraud should
'be imputed to the validity of her
entry," contestant concludes. In its
-reply brief, contestant charges that
Mrs. Zwang violated the holding
limitation, based on California
community property law.

Contestees argue in response: (a)
that the United States is estopped
by the judgment and verdict of the
District Court from relitigating any
of the issues decided there, includ-
ing whether contestees held more
than 320 acres within the meaning
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of sec. 329 (Reh. Ex. X-12, Part reexamination and revision in
VI. C.); (b) Mr. Zwang's contract proper cases. " (Italics added).
with the Lyttles was never con- We reject contestant's argument
cealed, nor was it consummated; that a Federal District Court judg-
and (c) Mrs. Zwang had no role in inent to which the Department is a
the agreement with the Lyttles un- party will not collaterally estop the
til the settlement subsequent to pat- Department on the issues decided.
ent. Contestees raised the estoppel See, e.g., United States v. HcClarty,
issue at the hearing (Tr. 30-51), 17 IBLA 20, 43, 81 I.D. 473, 482
but the Administrative Law Judge (1974).
apparently found it unnecessary to Collateral estoppel applies, how-
rule on the question because of his ever, only to issues which were
resolution of the case. necessarily decided by the judg-

Contestant in its reply argues ment and verdict in the first action.
that collateral estoppel does not ap- Kauffman v. M-oss, 420 F.2d 1270,
ply to the "holding" issue, as: (1) 1274 (3d Cir.), cert. denied, 400
that issue was not necesarily de- U.S. 846 (1970); Happy Elevator
cided, and should not be assumed to No. 2 v. Osage Const. Co., 209 F.2d
have been decided, by the general 459 -(10th Cir. 1954); Burchett v.
verdict returned by the District Bower, 355 F. Supp. 1278 (D. Ariz.
Court jury; and (2) collateral es- 1973). 50 C:J.S. Judgments § 719
toppel does not apply to the Secre- (1947). United States v. Fleming,
tary's authority to initiate proceed- 20 IBLA 83, 98 (1975). This limita-
ings in relation to the patenting of tion on collateral estoppel is im-
public lands, citing United States v. portant when considering the-effect
U.S. Borax Co., 58 1.D. 426 (1943) of a general jury verdict. Herman.
(Reply Brief at 5-6). - v. UnitedStates, 289 F.2d 362, 368

The Borax case deals only with (5th. Cir. 1961).
the effect of a prior administrative In the U.S. District Court litiga-
determination. As was held in tion to cancel'the Lyttle patents,
United States v. Williamson, 75 the complaint. (Ex. X-9) was
I.D. 338, 342 (1968), "prior to grounded in fraud. Consistent with
[passing of legal title], findings of the complaint and the 'pretrial
fact and decisions by the Secretary order (Ex. X-12), the judgment of
or his subordinates are subject 'to the jury was "that fraud was not

committed against the United
4 In Boraah the Department rejected the con- Sae a t the p

testee's claim of res judicata, i.e., a bar to
the entire subsequent proceeding. Eere the to [the Lyttles] should not bev
subsequent proceeding is a different "cause of
action" upon a different charge, so only an canceled (EX. X-13). We regard
issue of collateral estoppel is raised. See the, verdict as conclusive on the
Unsited States v. International Building Co., -:
345 U.S. 502, 505 (1953). ' . question of whether Darrell Zwang,
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committed fraud; the issue was ex-
-plicitly, and necessarily decided.5
The jury's verdict does not mean,
contrary to contestees' argument,
that each and every issue:'posited in
the pretrial order has been finally
decided. See RE STATEMENT
OF JUDGMENTS § G8(l)-(o)
(1963). Specifically, it was not es-
sential for the jury to determine
that Darrell Zwang did not hold
more than 320 acres of desert land
(Ex. X-12, Part VI. C.), in order
to conclude that no fraud as com-
mitted against the United States.

Collateral estoppel does not fore-
close an action on the same trans-
action or set of facts when the sub-
sequent action requires the applica-
tion of a different legal standard.
Peterson v. 6lark Leasing Corp.,
-451 F. 2d 1291 (9th Cir. 1971). The
-issue now before the Board requires
-the' application of a different, less
'stringent legal standard; even

We note that at the time of, the District
Court jury verdict, Dec. 14, 972, the Ninth
Circuit Court of Appeals had not issued Reed v.
Morton, swjra, which reversed a District Court
opinion, and held te desert land entries at
Issue for cancellation because of a development-
.conveyance contract covering the entries that
-the Circuit Court found to be fraudulent
Against the United 'States. he'District Court
opinions reversed In Reed .(United States v.
hlood orP., Civil No. 1-67-97, and eed v.
,Uickcet, CivilNo. 1-65-86 (D. Idaho, July 10,
-1970)), defined the scope of fraud in the.
acquisition of desert land at the time of the
District Court action in' this case. We would
be disinclined to apply collateral estoppel to a
verdict relying .on subsequently nvalidated
precedent. See Griffin v. State, Board of Educa-
tion, 296 . Supp. 1178, 1182 (E.D. Va. 1969).
This record, however, including the pretrial
conference order (E. X-12), contains no
indication that the District Court opinion in
>sited States v.: Hood Corp., gsupra, and?
Reed v..Hickel, spra, was in fact relied on in
tCuited States v. Lyttler t a, spra.

though fraud is not committed, a
desert land patent applicant must
"proceed by means sanctioned by
the desert land law." United States
V. Law, 18 IBLA 249, 271, 81 I.D.
794, 805 (1974). Actions which do
not constitute fraud may require- re-
jection of the purchase application
and cancellation of the entry. The
District Court jury may well have
thought that Zwang violated the
holding limitation, but found the
requisite proof of fraudulent intent
lacking.

[2] One such provision of the
desert land law, that the entryman
may not violate, whether in good or
bad faith,, is the prohibition in sec.
329, that "no person * * * shall hold
by assignment or otherwise prior to
the issue of patent, more than three
hundred and twenty acres of such
arid or desert lands * * * (Italics
added.) The Administrative Law
Judge was correct in saying that the
Lyttle-Zwang litigation was settled
"by the conveyance of a portion of
the land which was no longer under
the jurisdiction of the Department
of the Interior" (Dec. II, at 2). We
agree with his implication 'that the
acquisition of private land, which'
was or was not patented under the
desert land law, cannot per se dis-
qualify a desert land entryinan by
its addition to his entry acreage,
inhder the 320-acre rule. This does

not, contrary to the Administrative
Law Judge's conclusion, end the
analysis To this extent contestant
is correct in its assertion (Excep-
tions at 3) that the Administrative
Law Judge incorrectly used Griffls
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v. Squire, s.upra, to conclude that no
violation of the acreage limitation
occurred. The issue is, did the
Zwangs, by virtue of the contract to
develop and receive conveyance of
the Lyttle entries, hold "by assign-
ment or otherwise" more than 320
acres during the life of the Lyttle
entries.

We hold that Darrell Zwang did
so hold more than 320 acres of
desert land during the period both
his and the Lyttles' entries were
running. Under the terms of the
contract to develop and receive con-
veyance (Ex. 19j Attachment A),
Zwang promised to pay $25,600 in
addition to the costs of improve-
ment of the land in the two Lyttle
entries, in exchange for the Lyttles'
conveyance of the two parcels to
him, conditional only. on the Lyttles'
acquiring patents after Zwang im-
proved the land. Zwang had all the
rights and duties of an entryman
under the contract, and we hold that
he "held" those entries "by assign-
ment or otherwise" within the mean-
ing of the proscription in. sec. 329.
United States v. Shearnman,: 73 I.D.
386, 427-28 (1966), sustained sub
noim. Reed v. Morton, supra. 43 CFR
2521.3(c) (2) (1975), formerly 43
CFR 232.17(b) (1964) ; Herbert C.
Oakley, 34 L.D. 383 (1906). From
the time the agreement with the
Lyttles was signed in 1961 until the
Lyttles' entries were patented in
1967, Mr. Zwang held an interest in
more than 320 acres of desert land
by virtue of his own entry and the
contract with the Lyttles.

[3] The amended contest com-
plaint in R(LA)-096387 similarly
charged Elodymae Zwang with a
violation of the 320-acre limitation
by virtue of the same set of. facts,
namely the agreement and the set-
tlement of the litigation. with the
Lyttles. In the order remanding the
cases for the second hearing, we
noted that Elodymae Zwang may
have violated sec. 329 if her hus-
band did, since California is a com-
munity property state. Contestant
argues that although Mrs. Zwang
was not a party to the contract in
1961, she received the conveyance
from Mrs. Lyttle in their 1969 set-
tlement as a co-owner, and "has
benefited from the illegal actions of
her husband and such fraud should
be imputed to the validity of her
entry" (Contestant's Exceptions at
7) .
* Mr. Zwang's actions were illegal,

but that does not mean that they
were fraudulent. The District Court
jury found that "no fraud was com-
mitted" in the transaction at issue.
It is unnecessary to dispute or avoid
that finding, however, in order to
rule that Darrell Zwang's actions
are to be ascribed to her on the issue
of excess holding. Under standard
community property law, the earn-
ings of the husband during the mar-
riage are presumed to be community
property. Earnings include contrac-
tual benefits arising from the em-
ployment, labor and management
of the husband. Cal. Civil Codd
| 5110 (19j70). This statutory pre-
sumption could be rebutted by i

28:72801 
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showing that the property was ac- provided the entryman executed
quired by the proceeds of the hus- the illegal agreement in good faith.
lband's separate property. See United States v. Law, supra at 260-
Thomasset v. Thomnasset, 122 Cal. 6.1, 81 I.D. at 800; Lois L. Pollard,
App. 2d 116, 264 P.2d 626 (1954). A-30226 (May 4, 1965) ; Blanchard
The record contains nothing indi- v. Butler, 37 L.D. 677 (1909); Her-
eating that the contract at issue was bert C. Oakley, supra.
to be acquired as separate property, In each of these cases the Depart-.
i.e., by the transfer in form of sep- ment was proceeding against the en-
arate funds. Further, the record tries which were the subjects of the
does indicate that the time and man- illegal agreements at issue. See also,
agement, if not the money as well, United States fv. Crigg, 19 IBLA
invested by Mr. Zwang in the Lyttle 379, 82 I.D. 123 (1975). In Grigg,
entries are "earnings" under Cali- one of the entrymen was a partner
fornia community property law. in the firm holding the illegal as-
The Lyttle parcels acquired in the signment, but his entry was includ-
settlement are community property, ed in the assignment. This is the
and are so described in the settle- first case in which the purchaser
fment deed; the presumption is cor- under an illegal executory agree7
roborated in this case. More impor- ment has had his own entry, which
tantly, in the absence of evidence to was not subject to the agreement,
the contrary, the contract rights un- challenged on that basis. We hold
der the 1961 agreement executed by this manner of proceeding proper.
Darrell Zwang are presumed to This case involves not just an illegal
have been community property. contract to convey desert land sub-,

Thus, insofar- as Darrell Zwang sequent to patent, but a violation of
held more than 320 acres of desert the 320-acre limitation. In such a
land by holding the Lyttle entries case each and every entry held by
under the 1961 agreement, so did the purchaser, whether or not held
Elodymae Zwang. Henceforth, the under the illegal agreement, is vul-
discussion will treat both contestees nerable to challenge by virtue of the
equally; Elodymae Zwang's entry excess holding. The violation and
R (LA) -096387 stands or falls with the sanction are against the party,
the validity of her husband's entry not solely against the entry. See
R(LA)-096388. - United States v. Morris, 19 IBLA

[4] Not all contracts or agree- 350,375-76,82 I.D. 146, 158 (1975);
ments that violate provisions of the U'nited States v. Law, supra at 263-
Desert Land Act will be held 64, 81 I.D. at 801.
against the entryman. The Board, [51 We proceed to examine
in appropriate circumstances, will whether the doctrine of voluntary
recognize the voluntary rescission of rescission is applicable here. In
such an illegal agreement and pro- Lois L. Pollard, supra, the entry-
ceed to the merits of the final proof, woman contracted to convey the des-
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brt land entry; subsequent to patent,
to the contractor who promised to
improve and reclaim it. The entry-
woman obtained a state court in-
junction prohibiting the contractor
from going on the entry and re-
turned the down payment because
of the contractor's default in per-
formance of the required cultiva-
tion and reclamation work. Al-
though the rescission. was not
prompted by recognition of the il-
legality of the executory contract,
the Department applied the rule,
Citing Blanohard v. Butler, supra.i
It held:

After the litigation ended, Mrs. Pol-
lard was in exactly the same position she
would have been in if she had voluntarily
rescinded the contract.* * * It would be
unduly harsh to hold that an entryman
who in good faith pursues a legal rem-
edy. which restores the status quo is to
be thereafter denied the shelter of a De-
partmental policy available to one who
has violated the same regulation but cor-
rects the violation on his own after learn-
ing of his error,C *

The BLM was instructed, if it had
no reason to challenge appellant's
assertions of good faith, to process
her final proof, that is, proof based
on acts of improvement and recla-
mation not made under the illegal
contract.

6 In Blanchard the offending homestead
entryman rescinded the executory contract
and tendered back the down 'payment upon
learning of its illegality. The Department dis-
missed, a contest against the final proof which
was based 'on the illegal agreement and which
had been filed by the poslpective "purchaser"
of the entry.

In United States v. Law this
Board declined to apply the doc-
trine of voluntary rescission to four
entrymen who entered lease-option
agreements containing the follow-
ing terms. The single -lessee prom-
ised to pay rental, reclaim and culti-

vate the four entries, pay all ir-
rigation district fees and taxes, and
assist in the presentation of final
proof, in exchange for complete
control over the entries for the 15-
year lease' term and the right to
purchase -and receive title to the
lands at that time. The parties re-
scinded the lease-option agreement.
more than a year after final proof
was filed. The Board held the doc-
trine inapplicable because: the life
of the entries had run; contest had
been filed prior to rescission; the
entries would pass to patent subject
to huge liens in favor of the lessee;
and the illegal contract involved
five entries. United States v. Lat,
supra at 262-68, 81 I.D. at 800-03.

*The present case lies'between the
two just described. The situation is'
less egregious than Law in that:
there are no liens or prospective
foreclosures, on these, the contrac-
tor's own entries; the scale of the
illegal contract and project is
smaller than that in Lawv, and the
contract collapsed prior to the filing
of the contest. However, the pres-
ent case is more egregious than Pol-
lard in that the rescission was not
voluntary; the lives of the entries
have run; a lien was asserted to ac-.
quire one of the other entries; and

?801
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there is no chance to restore the
status quo and for the entryman to
show the "sincerity of his repen-
tance," the phrase used in Law and
derived from Blanehard v, Butler,
sutpra at 680..

Contestees argue that this issue is
controlled by the Department's
decision in Herbert C. Oakley,
gupra. There the entryman had con-
tracted to sell after patent, and the
contract was rescinded only after
the entry's life expired. The De-
partment held (34 L.D.. at 388):

In view of the doubt cast upon the
validity of the original contract and the
further fact that there is now on file
with the Department an absolute revoca-
tion thereof, and the further finding of
good faith on the part of the entryman
at the time he initiated his claim, the
Department is of opinion the proof of-
fered, if in other respects satisfactory,
should be accepted.

Law and Oakley, read in conjunc-
tion, indicate that the date of rescis-
sion is not conclusive, and is one of
the facts, although an important
one, used in judging the applicabil-
ity of the rule 'of voluntary. rescis-
sion. See Lois L. Pollard, supra. We
agree with contestant that Oakley is
not controlling here, 1 chiefly be-.

7 Contestant argues that this case is dis-
tinguishable from Oakley because Mr. Zwang
did not contract to convey, the land in his (or
his wife's) entry after patent, as Oakley did
(Reply brief at 6). We reject this basis for
distinction; if this were a ground for distinc-
tion, Law, Pollard and Blanchard would be
inapplicable too. Further, the implication is
that the Department will not apply the doc-
trine of voluntary rescission to land not em-
braced in the illegal agreement. This is
untenable. If the sanction for violating the
desert land laW can be applied to land. not
contained in the illegal agreement (as we held
eupra), then so can the "defense" of voluntary
rescission be applied to such land. 

cause the "doubt cast on the validity
of the original contract" in Oakley
was not, as in Law and* in this case;
solely the violation of the desert
land law itself. There, the Depart-
ment emphasized that the contract
was unenforceable as an initial mat-
ter because it was entered into by a
partner of the entryman, who had
no interest in the entry, and no au-
thority to contract on his behalf.
This fact militated for recognizing
the entryman's rescission of the con-
tract. Thus, while Oakley is not
controlling here, it and the Law,
Pollard and Blanchard cases estab-
lish'the relevant factors in ruling
on, whether the Department will
honor the revocation of an illegal
contract.

Contestant argues that here the
contract was never rescinded but
wag in fact consummated in part,
pointing to the Zwangs' ownership
of half of the Lyttle entries
through the settlement of their liti-
gation (Contestant's reply brief at
6). Contestees argue that the con-
veyance in settlement was based on
Mr. Zwang's counterclaim of a lien
for the value of the improvements
made, as established by 'California
law, Gripfeis v. Squire, spra, and
that the settlement cannot be con-:
sidered as consummation in any
event because, the agreement. pro-
vided for the conveyance of both
Lyttle parcels.

We agree with contestees that the
agreement was not fully* consum-
mated; Mr. Zwang's pursuit of his
counterclaim remedies as a deend-
ant in the quiet title action was not
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in execution of the contract. On. the
other hand, we do not think that
the agreement was repudiated in a
manner that invokes the doctrine
of voluntary rescission in con-
testees' favor, for the following
reasons.

First, the agreement was never
truly rescinded by. contestees. In
fact, in 1967 after the Lyttles re-
ceived their patents Mr. Zwang
made written demand on Mrs.
Lyttle (on her own behalf and as
executrix of her late husband's
estate) to convey the two parcels
pursuant to the contract (Tr. 387;
Ex. 19, Attachment B). For this
purpose Mr. Zwang had placed his
promissory note: for $20,600 in
escrow pursuant to the written
agreement. Rather, the contract
was repudiated by Mrs. Lyttle
when she refused to convey and
filed the quiet title action (Ex.; 18).

We do not regard contestee's- pur-
suit of his legal remedies by way of
counterclaim to the quiet title ac-
tion as evidence against rescission
of the contract. Contestee is ob-
viously not to be penalized for hav-
ing pursued his rights under state
law to prevent Mrs. Lyttle's unjust
enrichment at his expense. G.ffs
v. Squire, supra at 470-73, 73 Cal.
Rptr. at 160-62. On the other hand,
contestee's abandonment of his con-
tract right to a conveyance of both
entries is less than conclusive evi-
dence of voluntary rescission. Con-
testee never acted to rescind the con-
tract on his own; his only acts were

in response to the information that
the vendor had. already repudiated-
the contract as unenforceable.. We
do not in this case have truly
voluntary rescission.

Second, the rescission of the con-
tract, such as it was, did not come
until long after the expiration of
the life of both sets of entries.
While the timing of the repudiation
is eplained by Zwang's testimony
that the parties did not until 1967
learn of the agreement's potential
invalidity, it is not ecused thereby.
In United States v. Law, supra at
262, 284, 81 I.D. at 800, 811, the
majority rejected the argument that
rescission after the life of the en-
tries has expired is adequately ex-
cused by the fact that the parties
only then learned of their viola-
tions of the desert land law. The
Board emphasized that in Pollard
the status quo was restored, and the
entrywoman was, able, after she re-
pudiated the contract at issue there,
to proceed to reclaim the entry her-
self. It is insufficient that the
parties have terminated the, con-
tract upon learning of its illegality;
the entryman must still be able,,
subsequent to repudiation of the.
contract, to "proceed [with recla-
mation and cultivation] by means
sanctioned by the desert land law"
within the life of the entry.. United
States v. Law, spra at 271, :81 ID.
at 805.

Third, the illegal agreement tak-l
'en with the contestees' claims em-
braced a block of four entries, total-"

219-514-76-2
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ing 1,280 acres. To allow these
entries to go unchallenged would
decimate the express policy of the
Desert Land Act to limit acquisi-
tions under the Act to small unit
farms. In Pollard the illegal con-
tract to convey stood alone; here
there was an illegal contract to con-
vey and a violation of the 320-acre
holding limitation.

Fourth, in Law the Board can-
celed the entries notwithstanding
the mitigating factor that the con-
tractor-developer and the entrymen
had discussed their plan of de-
velopment with Bureau officials.
Even so the challenge to the entries
was sustained. While the agreement
here was not deliberately hidden
from Bureau scrutiny, no such miti-
gating factor as tacit approval or
the like exists in this case.
I Taken together, these factors con-
vince us that the doctrine of volun-
tary rescission is not to be applied
in this case. We reiterate that this
holding is not based on any finding
of bad faith or fraudulent action
on the part of the entrymen. But
Lois L. Pollard, supra, emphasizes
that the doctrine of voluntary re-
scission may be applied in certain
circumstances, as long as'the sine
qua non of good faith on the part
of the entryman is established.
Good faith is required, but it alone
is insufficient to invoke the doctrine.
We are bound by the District Court
jury ruling that Mr. Zwang and the
Lyttles committed no fraud against,
the United State's (Ex. X-13). The
record is undisputed that ' Mr.
Zwang was not aware of the acre-
age limitation or the illegality of

the executory sale agreement (Tr.
381, 394, 436). These facts show
that there was no bad faith, but
they do not of themselves invoke
the doctrine of voluntary rescission
on contestees' behalf, particularly
since the statutory lives of the en-
tries had expired.

As the foregoing discussion in-
dicates, we find that the Adminis-
trative Law Judge erred when he
limited his consideration: (1) to
whether or not the conveyance in
settlement of the Lyttle-Zwang law-
suit generated a holding in viola-
tion of the acreage limitation; and,
(2) to whether or not fraud was
committed by the Zwangs (Dec. II,
at 2). 'Accordingly, we decline to
follow the recommendation in the
Administrative Law Judge's second
decision, we set aside that decision,;
and we sustain paragraph of the
amended complaints in each con-
test. The doctrine of voluntary re-
scission is not applicable in this case
to excuse the contestees' violation
of the statutory acreage limitation.

Because we find that the entries,
as challenged, must be canceled, it
is unnecessary to reach the issues
presented by the joint appeal from
the first decision of the Administra-
tive Law Judge regarding the ex-
tent of the entries that can be
farmed with ontestees' irrigation
system and crop plans. The joint
appeal on these issues is dismissed
as moot.

-One issue remains to be discussed.
In the decisions on appeal here, the
Riverside Land Office accepted con-
testees' proof on 80 acres in each
entry. The contest complaints issued
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Feb. 14, 1969, challenged the ade-
quacy of contestees' proof on 240
acres of each entry ("Lot 1 of the
NW. 1/4, and the NE 1/4 of said see.
19i' in R (LA-) -096388,, and "Lot 1
of the SW 1/4, and the SE 1/4 of said
sec. 19" in R(LA)-096387). Simi-
larly, the contest complaints were
amended to charge violation of the
320-acre limitation by adding sub-
sec. (c) to paragraph 5 of each com-
plaint, and they did not modify or
enlarge the acreage under contest to
include the other 80 acres in each
entry.

The rulings above regarding the
illegal agreement and. the holding
of more than 320 acres appear to
apply equally to the 80 acres of each
entry not contested. However, be-
cause this acreage was not joined in
the contest, either by complaint or
as a part of the hearing,8 we cannot
now rule on the validity of these
portions of the entries. This Board
has de novo review authority over
matters of law and fact litigated be-
fore an Administrative Law Judge.
State Director for Utah v. Dunham,
3 IBLA 155, 78 I.ID. 272 (1971).
Further, the Department has the
authority to reopen and reexamine
findings and conclusions of Depart-
mental officials, until legal title
passes, to determine what rights
have been earned under the public
land law. United States v. Meyers,
17 IBLA 313, 316 (1974); United
States v. Grediagin, 7 IBLA 1, 3-4
(1972) ; United States v. W illiam-

Uilited States v. Northwest Mine & S11l-
ling, Inc., 11 IBLA 271, 274-75 (1973).

son, supra at 342-43. This Board's
authority does not extend, however,
to making initial findings on mat-
ters not at issue in the contest. See
HaroZd Ladd Pierce, 3 IBLA 29
(1971); see also United States v.
ANorthwest Mine c&J Milling, Inc., 11
IBLA 271, 274-75 (1973).

In such a case as this, in which
contest is the proper manner of pro-
ceeding (Johnnie E. Whitted, 61
I.D.. 172, 174 (1953); 43 U.S.C.
§329 (1970)), the law requires
proper notice and opportunity for
hearing before final Departmental
action in the matter. E.g., United
States v. Williamson, supra at 342,
350. See Orchard v. Alexander, 157
U.S. 372, 383 (1895). We see no ob-
jection to proceeding against the
remaining 80 acres of each entry,9

"As indicated in footnote two, supra, con-
testees have already sued for mandamus to
compel issuance of patents, and lost. Zang v.
Udall, 371 F.2d 634 (9th Cir. 1967). We do
not feel that the statute at issue In that liti-
gation bars contest against the 80 acres in
each entry not previously contested. The stat-
ute provides that mandamus will lie when 2
years have passed with "no pending contest
or protest against the validity of such en-
try * * *." -Sec. 7 of the Act of March 31
1891, as anended, 43 U.S.C. § 11651 (1970). In
Zwiang v. Udall, supra, the Ninth Circuit
held that a contest or protest ithin the
meaning of the Secretary's regulations was
pending against the entry within 2 years of
the issuance of receipt, even though.a formal
contest complaint had not been filed.

In this proceeding, it could be argued that
there was a pending contest or protest "against
the validity of [each] entry," even if each
subdivision had not been explicitly contested.
Further, the filing of a formal contest com-
plaint may -not be essential to initiate a con-
test or protest for the purposes of the statute;
Contest against these entries may-. have been
pending since the Oct. 23, 19663, decision of
the Riverside Land Office on appeal here. ow-
ever, we do not decide the issue.
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and we presume that the proceed- .OLD BEN COAL 'CORPORATION
ing will be governed by our rulings
aho I, but we cannot act against IRM 256
these portions of the entries with- . Decided July13,197
out their having been contested, and Appeal by the Mining Enforcemen
the coatestees having had notice and Safety Administration from
and an opportunity for hearing in decision by Administrative Law Judg
the matter. E - . M. Steiner in Docket No. VINC 74-

Therefore, pursuant to the au- 103 dismissing an Application for Re
thority delegated to the Board of view of a withdrawal order issue(
Land Appeals by the Secretary of under sec. 104(a) f the Federal Coa
the Interior, 43 CFR 4.1 the recom- Mine Health and Safety Act of 1969
mended decision of Jam. 16 1974, is
set aside, and for the reasons set out
above the entries, to the extent con-
tested by the complaints of Feb. 14,
1969,: as amended, are canceled.

:FREDERic FHmAN,
Administrative Judge.

I CONCUR:-

ANNE POTNDEXTER LxwrIs,
Administrative Judge.

ADMINISTRATIVE JUDGE GOSS,
CONCURRING SPECIALLY:

I concur. in the above decision
and point out the possibility that
the appellants could, at some point,
be reimbursed for valnable im-
provements should a third party ac-
quire the land. Cf. Mrs. Hazel n-
gersoll HT-Iall, 4 IBLA 177, 178
(1971 ). .

JOSEPH W. GOSS,
Administrative Judge.

.tAsto the pplication of collateral estoppel
In any future contest, see Southcern Pacific
Railroad Co. v United States, 168 U.S. 1, 47-49
(1897), and eontestees' brief at 3; filed herein
May 30, 1974.

- Affirmed.

C

a.

e

I
I

Federal Coal Mine Health and Safety
Act of 1969: Withdrawal Orders. Im-
minent Danger

A sec. 104(a) withdrawal order must
be based on: an imminent danger exist-
ing at the time of issuance of such order
and cannot properly be based on a dan-
ger which is speculative, has subsided,
or has been abated (30 U.OC. §§801(j)
and 814(a) );

APPEARANCES: Thomas A. asco-
lino, Assistant Solicitor, and Frederick
W. Moncrief, Trial Attorney, for ap-
pellant, Milling Enforcement and,
Safety Administration.

OPIVION- BY CIEF:
ADMINISTRATIVE JUDGE

DOANE

INTERIOR BOARD OF MINE
OPERATIONS APPEALS..

On Jan. 22, 1974, dn imrinent
danger withdrawal order 'was is-
sued in Old Ben Coal Corporation's.
(OId Ben) No. 21 Mine located in
Franklin County, Illinois. The
order cited the following coeditiona
or practices: 
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Randy Galloway, supervised by Walter
-Douglas, was observed riding on top of
.a locomotive with his legs hanging over
the side. The locomotive was pulling two
empty mantrip cars into the bottomarea
at approximately 9a.m. Violation of see.
75.1403.

The order cited the following
area of 'the mine:V

This order prohibits the transportation
,of persons other than the locomotive op-
erator o any locomotive not equipped
-with safe seating facilities.

At 1 p.m. on Jan. 22, 1974, the in-
.spector issued a modification of the
order as follows:

Order No. 1 MS is being modified to
permit the locomotives to operate in
order to evaluate mantrip practices pro-
vided; that no person other than the op-
erator is transported on any locomotive
unless safe seating facilities are provided
and the person is safely seated with no
parts of his body exposed outby the edge
of the locomotive.

The order was' terminated on
Apr. 6, 1974, when it was deter-
mined that the operator had posted
signs and instructed all persons to
the effect that only the operator and
pei-sons using safe seatiig facilities
'were permitted to ride on any loco-
motive.

On Feb. 14, 1974, Old Ben filed
an application for review of the
above order and an evidentiary
hearing was held on Oct. 1, 1974, in
St. Louis, Missouri.

The facts relating to the alleged
imminent danger are not in dispute.

Randy Galloway was riding on top
of a locomotive about 31/2 to 4 feet
off the mine floor (Tr. 18), with
his legs hanging over the side.; The

J CORPORATION '' - ': I-:

S. 1976

locomotive was not equipped with
seating facilities and was moving 1
or 2 miles per hour (Tr. 27).. The
locomotive stopped '-when it ap-
proached MESA Inspector. Mike
Sakovich and'Old Ben Safety Man-
ager Dennis Frailey. Galloway got
off the locomotive and Sakovich
then issued the imminent danger
withdrawal order. At the No. 21
Mine a policy was in effect permit-
ting men to ride on top of the loco-
motives but not with their legs
hanging over the side (Tr. 59, 74).
As a consequence of the order, Old
Ben installed safe seating facilities
on all locomotives. (Tr. 63).

In his Feb. 12, 1976 decision
granting the application for review,
the Administrative Law Judge
(Judge) stated that the Act1

clearly contemplates that an immi-
nent danger must be in existence at
the time a see. 104 (a) order is is-
sued. He reasoned further that
where an imminent danger does not
exist at the time of issuance, an
inspector could not reasonably de-
termine that a peril to life or limb
exists, or would exist if normal op-
erations to extract coal continued.
Applying this rationale to the 'facts,
the Judge concluded that even as-
suming that an imminent danger
ever existed, such danger was abated
prior to the issuance of the order
when Galloway got off the loco-
motive, and that the. order was
therefore improperly issued. V

MESA recognizes that there was
no danger at the time the order was

i30 U.S.C. §§ 801-961) (1970).
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issued because Galloway was no
longer riding on the locomotive. It
maintains, however, that an im-
minent danger existed, that such
danger was the mine-wide "prac-
tice" of men riding on top of loco-
motives, and that this danger was
not eliminated until the practice was
eliminated throughout the mine. In
support of its position, MESA has
submitted two decisions of Admin-
istrative Law Judge E. Kendall
Clarke upholding imminent danger
withdrawal orders where men were
observed riding on mine vehicles
without safe seating facilities. Old
Ben has filed no brief in the appeal.

It is our view that the Judge cor-
rectly vacated the withdrawal or-
der on the ground that any immi-
lent danger, if one existed, did not
exist at the time of issuance of the
order. Sec. 3 (j) of the Act defines
imminent danger as:

[T] he existence of any condition or
practice in a coal mine which could rea-
sonably be expectdd to cause death or
serious physical harm before such con-
dition or practice can be abated; * * *

Sec. 104(a) of the Act provides:
If, upon any inspection of a coal mine,

an authorized: representative of the Sec-
retary finds that an imminent danger
exists, such representative shall deter-
mine the area throughout which such
danger exists, and thereupon shall issue
forthwith an order requiring the operator
of the mine or his agent to cause imme-
diately- all persons, except those referred
to in subsec. (d) of this section, to be
withdrawn from,; and to be prohibited
from entering such area until an author-
ized representative of the Secretary
determines that such imminent danger
no longer exists.

These provisions of the Act make
it clear that an imminent danger
withdrawal order can be properly
issued only if an imminent danger
exists at the time: of issuance. No
provision is made for issuance
where a danger is speculative, has
subsided, or has been abated. The
mere existence of this policy, al-
lowing men to ride on locomotives,
did not constitute an imminent dan-
ger.2 We note also that the cases
decided by Judge Clarke are dis-
tinguishable since in those cases
abatement had not occurred be-
fore the orders were issued. We con-
clude that the Judge correctly va-
cated the withdrawal order and
that his decision should be affirmed.

ORDER

WHEREFORE, pursuant to the
authority delegated to the Board by
the Secretary of the Interior (43
CFR 4.1(4)), the decision in the
above-captioned proceeding IS
HEREBY AFFIRMED.

DAvID DOANE,
Chief Administrative Judge.

I CONCUR:

HOWARD J. SCHELLENBERG, J.,
Administrative Judge.

2 Though not precluding the issuance of sec
104(a) orders, 30 CER 75.1403-1(b) sets forth
a procedure to be followed for correction of
unsafe practices with respect to transportation
of men and materials:

"The authorized representative of the Secre-
tary shall in writing advise the operator of a
specific safeguard which is required pursuant
to sec. 75.1403 and shall fix a time in which
the operator shall provide and thereafter main-
tain such safeguard. If the safeguard is not
provided within the time fixed and if it is not
maintained thereafter, a notice shall be ssued
to the operator pursuant to sec. 104 of the
Act."
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APPEAL OF TIMOTHY MASON

IBCA-1076-9-75

Decided July 29,1976

Contract No. 52500-CT5-436, Fish
Lake Fence #3 and Cattleguard, Bu-
reau of Land Management.

Denied.

1. Contracts: Disputes and Remedies:
Burden of Proof-Contracts: Disputes
and Remedies: Termination fr Dew
fault: Excess Costs-Contracts: Per-
formance or Default: Excusable De-
lays

When the contractor is at fault for fail-
ure to perform the contract within the
contract period and cannot establish any
cause for an excusable delay, the Gov-
ernment is justified in terminating the
contract for default and assessing excess
reprocurement costs and liquidated
damages.

APPEARANCES: Mr. Larry C. Johns,
Johns & Johns, Attorneys at Law, Las
Vegas, Nevada, for the appellant; Mr.
Gerald D. O'Nan, Department Counsel,
Denver, Colorado, for the Government.

OPINION BY ADMINISTRA-
TIVE JUDGE VASILOFF

INTERIOR BOARD OF
CONTRACT APPEALS

Findings of Fact

As the successful bidder appel-
lant was awarded the contract on
May 2, 1975, in them amount of
$14,914. Under the contract appel-
lant was required to furnish labor,
equipment and materials to con-

struct approximately 2,700 rods of
barbed wire fence, 12 standard
gates, 1 standard five-post corner,
and I double panel cattleguard.
The cattleguard grid and end
wings were to be furnished by the
Government. Approximately 2,700
steel posts and between 250-260
wooden posts would be required to
perform the work (Appeal File Ex.
2; Tr. 152). Each steel post was to
be spaced 161_½ feet center post to
center post (Appeal File Ex. 2).
The work site was located in Nye
County, Nevada. The contract in-
cluded Standard Form 23-A (Oct.
1969 Edition), and a liquidated
damages clause of ($25 per day for
each calendar day of delay) \York
was to commence within 10 calen-
dar days after receipt of notice' to
proceed and was to be completed
within 65 calendar days from date
of receipt of such notice. Notice to
proceed was received by appellant
on May 13, 1975, which established
the completion date as July 17,1975
(Appeal File Ex. 4). At the pre-
construction conference on May 13,
1975, the time limit of the contract
was discussed. According to the
testimony offered by the Contract-
ing Officer's authorized representa-
tive (COAR), appellant had stated
at such conference that the 65
calendar days were sufficient to
complete the worlk- (Appeal File
Ex. 3: Tr. 168).. 

On May 15, .1975, the appellant'
met with the COAL at the work
site to discuss the flagging of the
fence line. Appellant testified .he
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was told by the COAR that the en-
tire fence line was flagged (Tr..13,
'7, 113). In flagging the fence line
the Government used' an -foot
steel post with a white cloth flag
-affixed, spaced 50 to 75 yards apart
'in the tree area and farther apart
in areas with no trees. The fence
was to be built in a straight line
froin flag post to flag post (Tr. 151,
152). Approximately two-thirds of
the terrain was flat and the re-
mainder was up and down hills
(Tr. 81).

The first work commenced on
May 16, 1975, when appellant
'worked 2 hours laying out wire. and
cutting trees (Tr. 15). On the next
day appellant erected' about 640 to
700 steel posts (Tr. 15, 62, 63). On
Sunday, May 18, 1975, appellant
telephoned and stated some steel
posts had been driven. On the fol-
lowing Monday, May 19, 1975, the
COAR visited the work site to look
at the work and found steel posts
-with 1-inch 'splits. from the top
down and improper spacing from
12 feet to 20 feet as well as steel
-posts out of alignment (Tr. 114,
115, 148,153).

The COAR testified that during
the remaining portion of the week
le, attempted to contact the appel-
lant two or three times a day with-
'out success (Tf. 115). On Friday of
'that week, May 23, 1975, he left a
note on the door knob of the appel-
lant's trailer house located at the
work site and used by appellant as
his headquarters. The note was af-
fixed to the door knob with an
elastic band 'after the COAR at-

tempted to open the door but found
it locked (Tr. 115, 116, 148, 149).
The COAR stated in the note that
appellant not perform any further

'work until he contacted the COAR
to discuss the fence construction
(Appeal File Ex. 7). Appellant

testified he found the note -inside
the trailer on the floor' on June 4,
1975 (Tr. 60). No construction
work was performed by appellant
from May 17 to June 4, 1975, and he
was not at the construction site, ex-
cept for 12 days, from May 17 to
June 30, 1975 (Tr. 61, 73).

On May 29, 1975, the Contracting
Officer wrote a letter to appellant
in which he stated that the steel
posts were not spaced pursuant to
the specifications, that some steel
posts had the tops split and that
while approximately 23 percent of
the contract performance time has
expired only 15 percent of the con-
tract work was accomplished.
Within 7 calendar days of receipt of
the letter, appellant was requested
to 'furnish the Contracting Officer
with a schedule establishing the
procedure appellant planned to fol-
low to correct and finish the work
(Appeal File Ex. 5). Upon receipt
of this letter, appellant telephoned
the office of the COAR (Appeal
File Ex. 6). On June 5, 1975, the
acting COAR met appellant at the
construction site where the split
steel post tops and improper spac-
ing was pointed out. Appellant was
told to remove the damaged steel
posts and correct the spacing. At
the same meeting appellant was
given a form entitled Istruction to
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Contractor wherein appellant was
ordered to remove all damaged steel
posts and correct the spacing and
alignment of the steel posts (Appeal
File Ex. 6, 8). Again on June 10,
1975, appellant met with the COAR
at the job site. The COAR and ap-
pellant measured the spacing of
some of the steel posts, and ap-
pellant testified they were 151/2 to
17 feet apart although he knew the
specifications required 161/2 feet
(Tr. 18, 62, 63). In addition, ap-
pellant admitted that approxi-
mately 50 percent of the erected
steel posts were damaged at the top,
from a hairline crack to a mush-
roomed top -(Tr. 21, 64, 65). It
should be noted that by June 10,
1975, appellant had still only
erected from 640 to 700 posts.

On June 18, 1975, appellant re-
plied by letter to the Contracting
Officer's letter of May 29, 1975. In
checking the spacing, wrote appel-
lant, he could not find any steel
posts less than 15 feet nor more than
17 feet apart. Further, appellant
stated he would remove the dam-
aged steel posts and drive the new
steel posts at the proper spacing
(Appeal File Ex. 10). In his letter
to the Contracting Officer of June
23, 1975, appellant stated that "too
many of the posts are still split-
ting,' and requested a letter from
the Contracting Officer to the effect
that the steel posts were of poor
quality so that appellant could fur-
nish the letter to his supplier (Ap-
peal File Ex. 11).

A quality, control inspection was

conducted by Mr. Randall B. Wind-
feldt for the Government on. June
25, 1975. At this date, approximate-
ly 2 miles of steel posts had been in-
stalled. Mr. Windfeldt stated in his
Report to the Files that in measur-
ing the steel posts he found the dis-
tance varied from 141/2 feet to 151/2
feet with some posts exceeding 161/2
feet by 6 to 7 inches. After inspect-
ing 95 percent of the steel posts in-
stalled, 50 to 60 percent of the steel.
posts were split or had broomed
tops. In his report and in his testi-
iony, Mr. Windfeldt described the

procedure utilized by appellant in
driving the steel posts into the
ground. A jack hammer mounted in
the bed of a pickup truck was used
to drive the posts. The head of the
hammer was a round cup shaped at-
tachment which was 11/2 inches in
diameter and 11/2 inches deep. The
cup-shaped attachment was too
small in diameter to cover the top
of the steel post. As a consequence,
the top of the steel post would
mushroom, since the post was "T"
shaped (Appeal File Ex. 13; Tr.
158, 163, 165). Mr. NVindfeldt rec-
ommended to the Contracting Offi-
cer that all installed steel posts be
removed.

Exhibit 13 in the Appeal File
contains photographs of the tops of
the steel posts, which show a wide
split, or a mushroom effect. On di-
rect examination the appellant ad-
mitted probably 25 percent of the
installed steel posts had the tops
damaged as they appear in the
photographs (Tr. 96).
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A representative from the sup-
plier of the steel posts testified for
appellant that the steel posts sup-
plied to appellant were no different
than the steel posts always obtained
from the same manufacturer (Tr.
104). In selling this same type, of
steel post from the manufacturer,
this same witness testified he had
never received any complaint (Tr.
104). Another witness for the ap-
pellant, a fence contractor, testified
that in his experience a certain per-
centage of each shipment of steel
posts delivered from any manufac-
turer will have a hairline split of
about one-half inch (Tr. 110, 111).

In his letter of July 10, 1975, ad-
dressed to the Contracting Officer,
appellant admitted he was experi-
menting with a "hydraulic post
pounder" in driving the steel posts
and complained of the difficulty en-
countered in its use (Appeal File
Ex. 19). Mr. Mason also stated he
could not adjust the hydraulic post
pounder to control how hard it
would hit the steel post (Appeal
File Ex. 6). During the hearing ap-
pellant admitted that- improper
driving of the steel posts would
damage the tops of the posts (Tr.
87, 88).

'Upon receipt of appellant's let-
ter of June 23, 1975, the Contract-
ing Officer wrote to the appellant on
June 26, 1975. The Contracting Of-
ficer stated he had been contacted
by appellant's supplier of steel
posts who agreed that any split
posts would be replaced with good
posts. The Contracting Officer also
instructed appellant to proceed

with other work on the project
(Appeal File Ex. 12). An Instruc-
tion to Contractor dated June 27,
1975, from the Contracting Officer
was received by appellant on July 2,
1975. Appellant was instructed to
remove all erected steel posts and
also the steel posts stored at the
work site from the construction
area and to replace the posts with
steel posts meeting the specifica-
tions of the contract. During the
period appellant was without steel
posts he was instructed to proceed
with construction of stress panels,
gates and five-post corners (Appeal
File Ex. 17). On July 11, 1975,
appellant wrote to his supplier stat-
ing that all steel posts had to be re-
moved but he would wait until July
18, 1975, to do so. Accordingly, it
was sometime after July 23, 1975,
that the supplier dispatched a truck
to pick up the steel posts. Although
the supplier delivered 2,500 steel
posts to appellant, 285 posts could
not be accounted for so the sup-
plier picked up a total of 2,215 posts
(Tr. 105).

For the first time, on July 10,
1975, the appellant complained
about the flagging of the fence line
by writing to the Contracting Offi-
cer (Appeal File Ex. 19). On
July 17, 1975, the Contracting Offi-
cer replied by letter and stated the
project inspector has been notified
to check the flagging. On July 24,
1975, the COAR wrote a letter to
the Contracting Officer with an at-
tached map and photographs. The
map sketched the fence line which
consists of four separate straight
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lines. The photographs showed the
terrain of the land (Appeal File
-Ex. 25).

On July 12, 1975, appellant re-
quested a 30-day extension of time
to complete the work, with the ex-
tension period to commence after
the new steel posts are delivered on
the work site (Appeal File Ex. 21).

In a telegraphic notice received
on July 28, 1975, appellant was in-
formed by the Contracting Officer
that the contract performance time
had expired July 17, 1975, and very
little work has been accomplished
on the job. Appellant was given 10
days after receipt of the telegram
to demonstrate his intention and
ability to complete the work. Ap-
pellant was told that failure to so
denonstrate may result in termina-
tion of the contract and completion
of the work by other forces with
any excess costs and liquidated
damages involved to be assessed
against him. If there'were any ex-
cusable causes for delay, ppellant
-was instructed to document such
causes and supply the evidence to
the Contracting Officer (Appeal
File Ex. 23). Appellant responded
-to the telegram by letter dated
July 28, 1975. Appellant requested
-the "exact specifications on these
posts to send to the supplier," and
-stated that he would proceed to fin-
ish the contract (Appeal File Ex.
27). By letter dated Aug. 8, 1975,
the Contracting Officer stated that
the specifications for the steel posts
were set out in the contract, Para-
graph E of the Fence Constructions

Specifications Supplement (Appeal
File Ex. 30).

Another *quality control inspec-
tion was made by Mr. Windfeldt
on Aug. 27, 1975. Measurements
were taklen of the distance between
the steel posts and the average was
16 feet, 9 inches, whereas the con-
tract specifies 16 feet, 6 inches. The
cattleguard had not been installed
'as of this date.' No work had been
performed by appellant for 2 to 3
weeks (Appeal File Ex. 33).

On Sept. 4, 1975, the contract was
terminated for default. The appel-
lant was informed by the Contract-
ing Officer that he' would be held
liable for any increased costs to
-complete the contract (Appeal File
Ex. 35).'

At the hearing and in the briefs
filed with the Board, appellant ad-
vances the following alternative
positions: (1) the termination for
default was not justified; and (2)
assuming there was cause for the
ternination, the Government failed
to follow the proper procedure in
terminating the contract. In' its
briefs the Government agrees with
the issues as set forth by' the ap-
pellant.

Decision

A matter that arose during the
hearing was whether there was ade-
quate flagging on the construction
site to enable appellant to perform
the work. Paragraph F-1-C of the
specifications provides in pertin'ent
part:

Government will locate fence lines
with stakes at angle points, ends and
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within sight distances between angle
Points.

The testimony of the COAR is
that the entire job was flagged with
8-foot high steel posts with a white

flag affixed. The white flag posts
were spaced 50 to 75 yards apart in
the tree areas and farther apart in
areas with no trees. Appellant
waited until July 10, 1975, to regis-
ter a complaint about flagging. This
was ? days before the contract com-
pletion date. Although the testi-
mony is conflicting on whether the
fence line was adequately flagged,
there is no evidence in the record
that appellant was delayed due to
any alleged failure to adequately
flag the fence line. In these circum-
stances and since the appellant con-
cedes the inadequate spacing of the
steel posts, this issue is resolved
against the appellant.

[1] -Much testimony was given
during the hearing on the steel posts
used by appellant. Paragraph F-2-
3b of the specifications provides in
'pertinent part as follows:

3. CONTRACTOR-PURNISHED MA-
TERIALS-In event Contractor is re-
quired to furnish fence materials, the
following specification subparagraphs (a)
through (c) shall apply. Contractor shall
furnish new, undamaged materials of the
best quality of their respective kinds.
Upon request, ontractor shall furnish
to Contracting Officer the name of sup-
plier, manufacturer, or producer of all
materials.

* * * * * * *

b. Fence posts
(1) Steel line posts shall be "T" bar

type, channel, or "U" bar type, as! Con-
tractqr7 may; elect. Each shall have an

anchor plate welded or riveted to post
and be furnished with not less than five
(5) clip type wire fasteners. Steel posts
shall be manufactured from wrought, rail,
or new billet steel and shall weigh not
less than-1.33 pounds per foot exclusive
of anchor plate. Anchor plate shall weigh
not less than 0.67 pound. Posts with
punched tabs for fastening wires are not
acceptable. All steel posts shall be
painted. Steel posts shall be the length
shown on drawings.

Appellant elected to use the "T'

bar type fence post. Paragraph Fb
3-2 provides in pertinent part:

2. INSTALLATION OF POSTS AND
BRACES-Depth to which posts shall be
placed and spacing of posts and bracings
shall be as shown on drawings. Steel'
posts shall not be used for end panel,
corner panel, gate panel, or stress panel
posts. All wood posts shall be set in dug
holes, except that wood line posts may be-
driven upon written authorization by the
Contracting Officer. Steel posts shall bep
driven except where rock formations pro-
hibit driving. Posts which are driven
shall be free of damage when in place,
and any driven post which is split,
twisted, or bent, or which had a broomed
top shall be removed and shall be re-
placed with an undamaged post.

The Government's estimate of
the splits was between 50 to 60 per-
cent. There is a disagreement in the
testimony on how many of the steel
post tops were beyond the state of
just having a hairline split, and
thus were twisted, bent, mush--
roomued, or broomed. The quality
control inspector, Mr. Windfeldt,.
testified he had inspected 95 percent
of the steel posts installed and that
about 50 percent had tops that were-
beyond a hairline split or mush-
roomed. Appellant himself testified
that about 50 percent of the in-
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stalled steel, posts had been da-in-
aged, some major and some minor.

The dispute in this matter is not
about a fine hairline split or crack.
of one-half inch- after the steel post
has been installed. Indeed, the dis-
pute is about the damaged tops of
the steel' posts after they have been
installed, hotographs of which ap'-
pear in Exhibit 13 of the Appeal
File; Appellant admitted' about 25
percent of the installed steel posts
were damaged as badly as the posts'
depicted in the. photographs in Ex-
hibit 13. While an attempt was mnade
at the hearing to establish that the
steel posts were defective when de-
livered to appellant by his supplier,
the Board finds that the cause of
damage to the steel posts was: the
appellant's method of installation.
In making this finding, the Board
has given considerable weight to the
uncontradicted testimony ''of the
Govermuent's quality control in-
'spector, Mr. Windfeldt, that the
'steel posts -were damaged by the
method of installation.

The specifications authorized the
Government to require the removal
,of any steel posts which were split,
twisted, bent or which' had a
broomed top. Appellant cannot
complain that the Government by
'the exercise of 'this right hindered
his performance of the work.

The Board concludes that the
Contracting Officer was justified in
terminating the contract for default
oil September 4, 1975.

Appellant argues that even if
-there was justification for terminat-

ing the . contract, the' Government
did not follow the procedure re-.
quired by Clause 5(d) of Standard
Form 23-A. The thrust of appel-
lant's argument is that he was fur-
nished defective steel, posts by his
supplier and was thus entitled to an
extension of time until he~ could
secure replacement steel posts: from
another source. Based upon the evi-.
dence of . record in this case the
Board finds that the steel posts
supplied to appellant. were not de-
fective but that they were damaged
by the method adopted by the ap-
pellant in installing them. Even if
the Bloafd had found, however, that
some part or all of the delay in-
volved were attributable to: the
supplier having furnished defective
posts, it would not have availed the
contractor where, as liere, no. show-
ing has been made that the cause of
the delay arose from "unforeseeable
causes beyond the control and with-
out the fault or negligence" of the
supplier. (See Subparagraph (d)
(1) of Clause 5, General pro-
visions.)

Work required, other than the
installation of steel posts, was the

1 See Card Industries; Inc., GBCA Nos.
3614, 3615 (July 28, 1972), 72-2 BCA par.
9593 (" * Certainly, to the extent that
performance was delayed because a supplier
furnished the Contractor with supplies which
did not meet specification requirements,
the performance failure was not excus-
able * .") ; Jo-Bar Manufacturing Corp.,
ASBCA No. 11391 (Oct. 31, 1966), 66-2 BCA
par. 5949; Etin Peterson Construction Co.,'
IBCA-532-12-65 (Oct. 20, 1966), 66-2 BCA
par. 5906. Cf. City Blue Print Co., ICBA-
978-11-72 (Oct. 19, 1973), 73-2 BCA par.
10.292: Schurr Finlay,.Inc., .IBCA-644-5-67
(Aug. 27, 1968), 75 I.D. 248, 68-2 BCA par.
7200.
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clearing of the fence line where
necessary, installing the 12 stand-
ard gates, 1 standard five-post
corner 1 double panel cattleguard,
11 panels, stress panels, and install-
ing between 250 and 260 wooden
posts. Appellant was at the con-
struction site 12 days from May 17
through June 30, 1975. The record
does not disclose how many days
appellant was at the construction
site in the month of July 1975. It
appears no contract work was done
beyond August 1, 1975. As of
Aug. 1, 1975, appellant had con-
structed 1 of the required 12 stand-
ard gates, the standard five-post
corner, the H panels, and installed
50 of the required 250-260 wooden
posts (Tr. 154). Thus there was
work to be performed by appellant
in addition to the steel posts which
appellant failed to complete. One
of the necessary items appellant
was to furnish for this contract. was
the cattleguard. It may never have
been ordered, as witness the follow-
ing letter which appears in the Ap-
peal File as Exhibit 24:

. MASSEY FENCING. COMPANY..
P.O. BOX 145 VERNAL, UTAH 84078

July 23, 1975
Timothy Mason
P.O. Box 187
Alamo, Nevada 89001

Re: Your Certified. Letter dated July 21,
1975, Concerning alledged [sic] agree-
ment on Cattlegaurds * i * [gic]

Dear Sir:
This letter is to clarify our position con-
cerning your letter refferred [sic] to
above.

We do not make Cattlegaurds [sic] to
sell to other Contractors, as a normal
course of our business. We have not sold
Cattlegaurds [sic] to other Contractors,

unless we could make a fair profit on the
project.
We have not nor have we at any time
ever had an agreement with Mr. Timothy
Mason to supply Cattleguards for him in
any State.

For anyone to think we would buy the
Cement, Buy the rebar, furnish the labor
to construct Four (4) Cattleguards and
then take them to Battle Mountain,
Nevada for the price of $500.00 has to be
the most unbelievable, and unfounded
story that I have heard in at least 10
years.

We do Considerable work for the Bureau
of Land Management, the Quality of our
work is not written into the contracts.
We pride ourselves on our honesty and a
trust with the B.L.M. Under no situation
will we violate that trust by saying that
we made an agreement with Timothey
[sic] Mason, when in fact there was no
agreement. The ridiculouse [sic] under-
lined sentence above will serve to sub-
stantiate and prove the point I am
making.

Best regards,
/s! Thomas S. Jackson, Controller CC:
to John Bailey

Although the contract comple-
tion date was July 17, 1975, the
Contracting Officer did not termi-
nate the contract until Sept. 4, 1975,
a period of 49 days. During that
time the Government investigated
the allegation (made for the first
time in the contractor's letter of
July 10, 1975), that the fence line
had been improperly flagged ar.(l
the allegation that the steel posts.
f urnished by the supplier were de-
fective. There is nothing in the
record to indicate that the appel-
lant was delayed as a result of the
alleged failure of the Government;
to adequately flag the fence line.
The investigation conducted by the
Government disclosed that defee-
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tive steel posts were not the cause
of the delayed performance. Termi-
nation of the contract on Sept. 4,
1975, occurred within a week of the
time the Government's quality con-
trol inspection concluded on
Aug. 27, 1975.

While the Government's investi-
gation was proceeding the contrac-
tor was afforded opportunities (i)
to demonstrate his intention and
ability to complete the work, (ii)
to document any excusable cause of
delay, and (iii) to propose a sched-
ule of completion for the contract.
The contractor failed to submit a
contract completion schedule, how-
ever, and failed to support his al-
legations of excusable delay. De-
spite the interest the Contracting
Office had shown in having the con-
tractor complete the contract, the
record does not disclose the number
of days the contractor was at the
construction site in the month of
July and it does not appear that
any worl] was performed after
Aug. 1, 1975.

In these circumstances we are un-
able to find that the contractor
changed his position to his detri-
ment 2 during the period between
the scheduled date for completion
of the contract and the date of ter-
inaintion. We, therefore, find that

the contract was properly termi-

2 Application of the rule, enunciated in
Devito v. United States, 188 Ct. Cl. 979, 900-
91 (1969); would therefore not assist the con-
tractor, assuming the rule to be applicable to
(onetructlon contracts. For a discussion of the
reason the DeVito rule is not generally con-
sidered to be applicable to construction con-
tracts, see Olson. Plumbing and Heating. Co.,
ASBCA Nos. 17965, 18411 (Mar. 31, 1975),
75-1 BCA par. 11,203 at 53,335-336.

nated for default for the failure of
the contractor to perform the con-
tract by the time specified.3.

Due to -appellant's failure to
complete the work under this con-
tract the Government awarded a
reprocurement contract to another
contractor on Oct. 23, 1975. The
work was fully performed and ac-
cepted by the Government on Dec.
10, 1975. The reprocurement con-
tract was in the amount of $18,902.-
50, which has been paid by the' Gov-
ernment, and a release was signed
by the reprocurement contractor on
-Jan. 2, 1976 (Governmeent Ex. B,
C; Tr. 142-147). The Government
requested an extra five post corner
for $125 in the reprocurement con.
tract which should be deducted
from the 'total amount of the re-
procurement contract of $18,902.50,
leaving $18,777.50. This necessary
adjustment is reflected in the Con-
tracting Officer's letter of Jan. 2,
1976, in which excess reprocure-
ment costs are correctly stated to
be in the amount of $3,863.50 (Gov-
ernment Ex. D).

Conclusion -

The appeal is denied.

KArL S. VAsILOFF,
Adniministrative Judge.

I CoNcUR:

WILLIAMt F. McGrAw,
Chief Administrative Judge.

C. A. Davis, Ifh0., IBCA-960-3-72 (June 12,
1973), 73-2 CA par. 10.093; Aargvst Poly
Bag, GSBCA 4314, 4315 (May 26, 1976), 76-2
BCA par. 11,927.

297]



306 DECISIONS OF TD DEPARTMENT OF THE INTERIOR [83 I.D.

ESTATE OF GERALD MARTINEZ,
I SR.

5 IBIA 162
Decided Aug. 13,1976

9

Appeal from an order denying petition
for rehearing.

Reversed.

1. Indian Probate: Wills: Disapproval
of Will-425.11

Regardless of scope of Administrative
Law Judge's authority to grant or with-
hold approval of the will of an Indian
under statute, there is not vested in the
Judge power to revoke a will which re-
flects a rational testamentary scheme
disposing of trust or restricted property.

APPEARANCES: Boyden, Kennedy,
Romney: & Howard, by Scott C.
Pugsley, Esq., for appellant, Amic
Alice Martinez.

OPINION BY ADlINISTRA-
TIVE JUDGE SABAGH

INTERIOR BOARD OF
INDIAN APPEALS

The decedent, Gerald Martinez,
Sr., died testate on Oct. 12, 1974,
possessed of certain trust or re-
stricted property on the Uintah and
Ouray Indian Reservation and a
balance of $280.91 in his Individual
Indian Money Account.

The record shows that the de-
cedent married Nancy Lee Nick
Martinez on or about July 30, 1957.
They were divorced on or about
Feb. 27,. 1970. He then married
Madeline Duncan Martinez -on
June 25, 1970. Surviving the dece-

dent were six minor children from
the first marriage, Madeline Dun-
can Martinez, his surviving spouse
and Amic Alice Martinez, minor
child from the second marriage. A
Tribal Court Divorce Decree (Uin-.
tah and Ouray Jurisdiction) among
other things ordered the decedent
"shall pay for the support of the
said minor children (six children
of the first marriage) a sum of
$35.00 for each child, until each
child reaches the age of 21
years * *

On Dec. 8, 1972, the decedent ex-
ecuted a last will and testament
leaving all of his "property, real,
personal and mixed" to his daugh-
ter by the second marriage, Amic
Alice Martinez, and disinherited
each of his other children, listing
each of them by name and dates of
birth, because his former wife "has
turned these children against me
-and they do not seem to recognize
me as their father * * *

At a hearing held before Admin-
istrative Law Judge William J.
Truswell at Fort Duchesne, Utah,
on May 16, 1975, the decedent's
first wife, Nancy Martinez testi-
fied that the children by the first
marriage were being supported
through welfare payments.

On Aug. 15, 1975, Judge Truswell
issued an Order disapproving the
will because the decedent had an
existing legal obligation to support
all of his children; the six minor
children by the first marriage are
now on welfare; the decedent's es-
tate is needed for the support of all
of his children; and that the ap-



307*i ::- ESTATE - 9 O nAAVD; ARTINEtZ, 'SR. l-::
Auoust 18, 197

proval of the will would remove the
source forever.

The Judge further decreed in ac-
cordance with the laws of the State
of Utah the decedent's heirs at the
time of his death were and their
respective shares are: E

Madeline Duncan Martinez-wife 7/21
Julia Ann Martinez-daughter 2/21
. (born 4-10-58) i I

Gerald Martinez, Jr.-son 2/21 (born
4-19-59)

Tracy Martinez-daughter 2/21 (born
. 11-8-62)

Adam Martinez-son 2/21 (born 5-16-
63)

Larson Berry Martinez-son 2/21 (born
7-3-61)

Chanel Lynn Martinez-daughter 2/21
(born 1-4-66)

Amie Alice Martinez-daughter 2/21.
(born 3-2-71)

Madeline Martinez, surviving
spouse, as guardian ad litem for
Amic Alice Martinez, petitioned for
rehearing contending the Adminis-
trative Law Judge had abused his
discretion in disapproving the will,
had failed to consider relevant evi-
dence and had premised his decision
on false premises of law and fact.
She also sulbinitted her own sworn
affidavit wherein she declared the
six minor children by the first mar-
riage were receiving social security
benefits from the decedent's earn-
ings. The petition was denied and
an appeal taken to this Board. The
grounds for the: appeal are similar
to those upon which the petition for
rehearing was based.

Sec. 2 of the Act of June 25, 1910,
36 Stat. 856, as 'amended, by-Act
of Feb. 14, 1913, 37 Stat. 678, 25.

U.S.C. § 373 (1970), provides in
pertinent part:-

That any persons of the age of twenty-
one years having any right, title, or in-
terest in any, allotment held under trust
or other patent containing restrictions
on alienation or individual Indian moneys
or other property held in trust by the
United States shall have the right prior
to the expiration of the trust or restric-
tive period, and before the issuance of
a fee simple patent or the removal of
restrictions, to dispose of such property
by will, in accordance with regulations
to be prescribed by the Secretary of the
Interior: Provided, however, That no will
so executed shall.be valid or have any
force or effect unless and until it shall
have been approved by the Secretary
of the Interior: Provided further, That
the Secretary of the Interior may ap-
prove or disapprove the will either before
or after the death of the testator * *

Absent proof of fraud or duress
in the making of the will, or lack
of testamentary capacity of the
testator, may the Administrative
Law Judge disapprove the will of
a deceased Indian disposing of trust
or restricted property?

The -Count in Tooalinippah
(Gooinbi) v. ickel, 397 U.S. 598.
90 S. (Ct. 13,16 (1970), perceived
nothing in the statute that vests.in
a governmental official the power to,
revoke or rewrite a will that rcfAects
a rational testamentary scheme.

The record reflects neither fraud
nor duress in the making of the will
nor'lack of testamentary capacity.
Instead, it reveals what we consider
to be a rational testamentary
scheme. The testator exhibited an
awareness of those who were his"
heirs at law. In part "Second" of
the will, the decedent left all of his'

219-514-76-3
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property, real, personal and mixed
to his daughter Armie Alice, the only
child from his "present" marriage.
In part "Third" the decedent disin-
herited his wife, Madeline Duncan
Martinez, "Ibecause she owns small,
undivided interests in allotments
inherited from her father * * *.

He disinherited his six minor chil-
dren by the former marriage in part
"Fourth," alluding to each child by
name and birthdate. Moreover, he
specifies the reason for their disin-
heritance, namely, "because she has
turned these children against me
and they do not seem to recognize
me as their father * * *.

The Court said in Tooanippa
(Goombi) v. Hickel, supra at 608:

To sustain the administrative action
perforiied on behalf of the Secretary
would, on this record, be tantamount to
holding that a public officer can substi-
tute his preference for that of an Indian
Testator. We need not here undertake to
spell out the scope of the 'Secretary's
power, but we cannot assume that Con-
gress, in giving testamentary power to
Indians respecting their allotted prop-
erty with the one hand, was taking that
power away with the other by vesting in
the Secretary the same degree of author-
ity to disapprove such a disposition.

To recapitulate, the testator at-
tempted to give his property to
Arnic Alice, his only daughter from
his second marriage, to the exclu-
sioi ofthis surviving spouse and six
children by the previous marriage.
He disinherited the six children of
the. former marriage because his
former wife had turned them
against him -and because they did
not seem to recognize him as their
father.

[1] We find based upon the facts
before us thatthe decedent's will re-
flects a rational testamentary
scheme and the Administrative
Law Judge was not vested with the
power to revoke said will.

W ; e further conclude that the de-
cedent Indian had the right to dis-
pose of trust or restricted property
free from intrusion in the form of a
Tribal Court decree or otherwise.
See BZanset v. Cardin, et al., 256
U.S. 319, 41 S. Ct. 519 (1921).

NOW, THEREFORE, by virtue
of the authority delegated to the
Board of Indian Appeals by the
Secretary of the Interior, 43 CFR
4.1, we REVERSE the Order Dis-
approving Will and Determining
Heirs issued by Judge Truswell on
Aug. 15, 1975.
* IT IS ORDERED that the will
of the decedent, Gerald Martinez,
Sr., executed on Dec. 8, 1972, be,
and the same hereby is approved
and his trust estate shall be distrib-
uted in accordance therewith.

This decision is final for the De-
partment.

MITCHELL J. SABAGH,
Administrative Judge.

I ONCUR:

ALEXANDER H. WILSON,
Administrative Judge.

DONALD PETERS

26 IBLA 235
Decided August 17, 1976

Appeal from decision of the Alaska
State Office, Bureau of Land Manage-
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ment, rejecting- Native allotment
application F-15742 (Anch.).

Set aside and remanded.

1. Administrative Procedure: Gener-
ally-Alaska: Native Allotments-
Contests and Protests: Generally-
Hearings-Rules of Practice: Govern-,
ment Contests

Where the Bureau of Land Management
determines that an Alaska Native allot-
ment application should be rejected be-
cause the land was not 'used and oc-
cupied by the applicant, the BLM shall
issue a contest complaint pursuant to 43

OPR 4.451 et seq. Upon receiving a time-
ly answer to the complaint, which answer
raises a disputed issue of material fact,
the Bureau will forward the case file to
the Hearings Division, Office of Hearings
and Appeals, Department of the Interior,
for assignment of an Administrative Law
Judge, who will proceed to schedule a
hearing at which the applicant may pro-
duce evidence to establish entitlement to
his allotment.

APPEARANCES: Donald C. Mitchell
Esq., Alaska Legal Services Corpora-
tion, Bethel, Alaska.

OPINION BY CHIEF ADM1IN-
ISTRATIVE JUDGE FRISH-
BERG

INTERIOR BOARD OF LAND
APPEALS

Donald Peters has appealed from
a decision of the Alaska State Of-
fice, Bureau of Land Management
(BLM), dated June 25, 1975, re-
jecting his Native allotment appli-
cation F-15742 (Anch.), filed pur-
suaht to the Native Allotment Act
of May 17, 1906, as ame'Aded 43

US.C..: l§270-1' through 270-3
(1970), 43 CFR Subpart 2561. The
rejection was based on appellant's
failure to present clear and credible
evidence of his entitlement to an al-
lotinent.
- Appellant's. allotment applica-

tion, dated June 29, 1971, describes
160 acres in Sec. 9, T. 21 S., i. 13 E.,
K.R.M. Appellant claimed seasonal
use for subsistence living from 1952
to the present.: In the application
appellant explained -his use as fol-
lows:

I've been using this land every year
from 1952 to present for hunting and
trapping. Some years it is one or the
other. I visited here often as a child be-
cause my grandparents, aunts and uncles
lived here. My grandparents and I feel
this is my home. I feel like I could, make
a homestead here and make a living. I
want my land in my name to keep in the
family for generations to come.

BLM conducted a field examina-
tion of the land on Aug. 3, 1973.
The field examiner found no evi-
dence of use and occupancy by ap-
pellant. There were old buildings
on the claim, but the examiner con-
cluded that they had been deserted
by non-Natives who had in prior
years engaged in 'the' mining or
trapping business.

In Mar. 1975 the State Office in-
formed appellant that his applica-
tion would be rejected' unless he
supplied additional information in
support of his claim within 60 days.
On Apr. 18, 1975, appellant sub-
mitted additional evidence in the
form of two affidavits, one signed
by appellant and the other signed

0O] S -I 
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by his sister, Catherine Peters. The
State Office determined -the evi-
dence submitted to be insufficient
and rejected the application by de-
cision dated June 25, 1975.

The procedures followed by BLM
in Native allotment cases came un-
der judicial scrutiny in Pence v.
Kleppe, 529 F. 2d 135 (9th
Cir. 1976), rev'g Pence v. Morton,
391 F. Supp. 1021 (D. Alaska
1975). Pence was initiated by cer-
tain;Native Alaskans, on their be-
half and on behalf of all other Na-
tives similarly situated, who as-
serted entitlement to allotments of
public land pursuant to the Alaska
Native Allotment Act of May 17,
1906, spra. They alleged that the
procedures utilized by the Secre-
tary. of the Interior in deternining
whether to grant allotments denied
them due process and sought in-
junctive relief requiring the Secre-
tary to adopt and utilize procedures
guaranteed to afford applicants due
process. The district court dis-
missed the action on the ground
that the granting or denial of an al-
lotment was committed to agency
discretion and not reviewable by
the courts.

The Ninth Circuit Court of Ap-
peals reversed the, district court,
holding that Native applicants for
allotments have a sufficient, prop-
erty interest to warrant due process
protection. In discussing "'what
process is due," the court stated:
* * * [TIhe'Alaska Native applicants
whose applications the Secretary in-
tends. to reject must be given some kind
of notice and some kind of hearing be-
fore the rejection occurs.

* * * * * * *

* * * [Alt a minimum, applicants whose
claims are tibe rejected must be-noti-
fled of the specific reasons for the pro-
posed rejection, allowed to submit
written evidence to the.. contrary, and,
if they Trequest, granted an opportunity
for an oral hearing before the trier of
fact where evidence and testimony of
favorable witnesses may be submitted
before a decision is reached to reject an
application for an allotment. Beyond this
bare minimum, it is difficult to:determine
exactly what procedures would best meet
the requirements of due, process. * * *
It is up to the Secretary, in the first in-
stance, to develop regulations which pro-
vide for the required procedures, sub-
ject to review by the district court and,
if necessary, by this court.

Pence v. Kieppe, supra at 142, 143
(italics in original).

Thus, the court did not attempt
to define those procedures necessary
to effectuate its mandate, leaving
that determination to the Secretary..
Since the court did not refer to the
Administrative Procedure Act
(APA), 5 U.S.C. § 551 et seq.
(1970),.except in regard to its juris-
diction, it apparently felt that all of
the procedural requirements of that
act need not be met. Nevertheless,
this Department has generally ap-
plied procedures consonant with the
requirements of the APA when it
has been determined that due proc-
ess requires notice and an opportu-
nity for hearing, and it shall do so
here.

While the court seemed to con-
template the promulgation of new
regulations, past departmental
practice discloses an. alternative
and more expeditious method of
implementing the. court's decision:
application, of the Department's.
existing contest regulations.
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Well-established precedent exists
for determination by adjudication
of matters which are subject to the
Departme.nt's contest procedures.
As early as 1893 the Department
ruled that a homestead entry, once
having been allowed, and being a
matter of record, should not be
canceled without notice to the
entryman and opportunity to show
why the claim should not be
canceled. Wil iam A. Fowler, 17
L.D. 189 (1893). Desert land en-
tries have been accorded similar
treatment. See Claude E. CrWnb,
62 I.D. 99 (1955); Johnnie E.
Whitted, 61 I.D. 172 (1953). Notice
and opportunity for a hearingihave
also been afforded to applicants for
trade and nianlufacturing site
patents under appropriate circuln--
stances. Bythel J. Compton, 18
IBLA, 148, 151 (1974); Don E.
Jonrs, 5 IBLA 204 (1972).

Until 1956 it was departmental
practice to grant a, mining claimant
a.hearing before aiLand Offioe-Mann
ager prior to a decision on the
validity of the mining claim. The
Land Office Manager was not a
qualified presiding officer within
the ambit, of the Administrative
Procedure Act, spra. The Secre-
tary ruled, in United States v.
O'Leary, 63 .D. 341 (1956), that
since a mineral claimant had a
"property claim which. may not be
invalidated without due process of
lawo," the provisions of the APA
applied, and the hearing must be
before persons qualified under the
APA. As the other substantive pro-
visions in the regulations relating

to) contests were: found to be in com-
pliance with the provisions of the
APA,. the Department simply
amended the procedures to provide
that the hearings be before "Ex-
aminers." 21 R 7622 (Oct. 4,
1956).

To carry out the mandate of the
court in Pence and insure due proc-
ess in the adjudication of Native
allotment applications, the contest
regulations included at 43 FR
4.451 et seq. shall henceforth be
applied to such cases. Incorporated
in 43 CFR 4.451 by reference, with
exceptions, are the provisions of 43
CFR 4.450, relating to private con-
tests. Also applicable are the gen-
eral hearings procedures contained
in 43 CFP 4.20- 4.30 and 4.420-
4.423. These procedures, used in im-
plementing the right to notice and
an opportunity for hearing,' have
been repeatedly approved by vari-
ous federal courts. See Orchard v.
Alexander, 157 U.S. 372, 383
(1895), relating to pre-emption
claims; Caqneron v. United States,

1 Pursuant to the procedures and depart-
mental decisions, where BLM determines a
claim or application must be rejected as a
matter of law, assuming the truth of all rele-
vant-matters stated in the claim or application,
it may reject the claim or application with-
out a hearing. See Brace C. Curtiss, i IBLA
°0 (1973); W. J. M. ning ad Developrent
Comwpany, 10 IBLA 1- (1973); orrnaiz A.
Whittaker, 8 IBLA 17 (1972). The aggrieved
claimant or applicant may appeal such decision
to, this Board. 4 CR 4.400 et seq. If, how-
ever, BLM determines such a claim or applica-
tion is invalid because the facts are not as
stated therein, it must serve a contest com-
plaint upon the claimant or applicant alleging
wherein the claim or application is deficient.
If the claimant or applicant answers within
30 days nd thereby raises a disputed issue of
material fact, the procedures outlined ifra
apply.
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252 U.S. 450, 459-60 (1920), relat-
ing to mining claims. The United
States Supreme Court has im-
plicitly accepted the procedures as
modified subsequent to O'Leary in
a number of cases. E.g., United
States v. oleman, 390 U.S. 599
(1968); Best v. Huqnboldt Placer
Mining Co., 371 U.S. 334 (1963).

Accordingly, the present case,
which involves a factual issue, will
be remanded for proceedings pur-
suant to 43 CFR 4.451 et seq. Those
procedures are summarized as fol-
lows.2 Upon receipt of the present
case file BLM should review the
evidence. If it is determined that
the application should still be re-
jected because of applicant's failure
to show use and occupancy of the
land or to comply with the other re-
quirements of. 43 CFR Subpart
2561, BLM should prepare a con-
test conmplaint and serve it upon the
applicant. The contest complaint
should particularize the grounds
upon which the allotment is being
contested.

The applicant will have 30 days
from receipt of the complaint
within which to file an answer in the
BLM office which issued the com-
plaint. If an answer is not filed
within 30 days, the allegations of
the complaint will be taken as ad-
mitted, and BLM will decide the
case without a hearing. 43 CFR
4.450-7(a); United States v. Weiss,
431 F. 2d 1402 (10th Cir. 1970);
Sainberg v. Morton, 363 F. Supp.

2 The summary is intended only as a general
outline. It is not intended, nor may it be
relied upon, as a substitute for the specific
procedures contained in the Department's reg-
ulations and their interpretation in depart-
mental decisions,

1259 (D. Ariz. 19T3); United States
v. Weiss, 15 IBLA 198 (19T4). If
an answer is filed raising a disputed
issue of material fact, BLM will
forward the case record to the Hear-
ings Division, Office of Hearings
and Appeals, Department of the In-
terior, for assignment of an Admin-
istrative Law Judge to hear the
case. 43 CFR 4.450-T(b).

Upon assignment, the Adminis-
trative Law Judge will issue to the
parties a formal notice of hearing.
43 CFR 4.452-2. A prehearing con-
ference may first be ordered. 43
CFR 4.452-1. The hearing will be
held in Alaska at a time and place
fixed by the Administrative Law
Judge. 43 CFR 4.459-2.

'At the hearing BLM, represented
by the Solicitor, will first go for-
ward with its evidence. The appli-
cant will follow with a presentation
of his case. All parties will have the
right to cross-examine and to rebut.
The ultimate burden of proof as to
entitlement to an allotment rests
with the Native applicants See Fos-

Pursuant to 43 U.S.C § 270-3 (1970)
'No allotment shall be made to any person

under sections 270-1 to 270-3 of this title
until said person has made proof satisfactory
to the Secretary of the Interior of substantially
continuous use and occupancy of the land
for p period of five years."

As defined in 43 CFR 2561.0-5 (a)
"The term 'substantially continuous use and

occupancy' contemplates the customary sea-
sonality of use and occupancy by the applicant
of any land used by him for his livelihood
and well-being and that of his family. Such
use and occupancy must be substantial actual
possession and use of the land, at: least poten-
tially exclusive of others, and not merely
intermittent use."

As required by 43 Cl 2561.0-3, an appli-
cant must be an "Indian, Aleut or Eskimo of
full or mixed blood who resides in and Is a
Native of Alaska, and who is the head of a
family, or is twenty-one years of age ;" the
land must be "vacant, unappropriated, and
unreserved * * A
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ter v. Seaton, 271 F.2d 836 (D.C.
Cir. 1959). At the conclusion of the
hearing the parties shall be given a
reasonable amount of time by the
Administrative Law Judge within
which to submit proposed findings
of fact and conclusions of law. 43
CFR 4.452-8 (a).

As promptly as possible after the
time allowed for filing proposed
findings and conclusions, the Ad-
ministrative Law Judge will render
a written decision in the case. A
copy of such decision will be served
on all parties to the case. 43 CFR
4.452-8 (b).

Any party, including BLM, ad-
versely affected by the decision may
appeal to the Board pursuant to
43 IOFR 4.400 et seq.

Accordingly, pursuant to the au-
thority delegated to the Board of
Land Appeals by the Secretary of
the Interior, 43 CFR 4.1, the de-
cision appealed from is set aside
and the case remanded for further
proceedings not inconsistent with
the views expressed herein.

NEWTON FRISnBERG,
Chief Administrative Judge.

WE ONcUR:

JAMES R. IRIcHARDS,
Director, Oce of Hearings and

Appeals.
Ece-Ofacio Hember of the Board.

FREDERICK FISHMAN,
Administrative Judge.

JOSEPH W. Goss,
Administrative Judge.

DouGLAS E. HENRIQES,
Administrative Judge.

ANNE PoiwDExTm R LEWIS,
Administrative Judge.

MARTIN RITVO,
Administrative Judge.

EDWARD W. STUrEBING,
Administrative Judge.

JOAN B. ThOMPSON,
Administrative Judge.

CITY OF KOTZEBUE

26 IBLA 264

Decided Auqgust 20, 1976

Appeal from a decision of the Alaska

State Office, Bureau of Land Manage-

ment, rejecting a resolution adopted

by the City of Kotzebue protesting the
allowance of an application for with-

drawal.

Appeal dismissed.

1. Delegation of Authority: Extent

of-Appeals-Rules of Practice: Ap-

peals: Generally-Secretary of the

Interior-Withdrawals and Reserva-

tions: Authority To Make-

Since the Bureau of Land Management
has no authority to issue a public land
order. withdrawing land, such authority
existing only in the Secretary, the Under
Seeretary, and the Assistant Secretaries
of the Department of the Interior, recom-
mendations by officers of the Bureau of
Land Management relating to withdraw-
als are not subject to review under the
provisions of 43 CFR 4.450-2 or 43 HR
4.410.

APPEARANCES: Alan Sherry, Esq.,

Merdes, Schaible, Staley & Delisio,

Inc., Anchorage, Alaska, for appellant.
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OPINION BY CHIEF ADMIN-
ISTRATIVE JUDGE FRISH-
BERG

INTERIOR BOARDP OF LAND
APPEAMS

By decision of Feb. 3, 1976, the
Alaska State Qfce., Bureau of Land
Management (BLM), rejected a
resolution of the City of Kotzebue,
which it treated as a protest to the
allowance of an application by the
Department of the Air Force for
withdrawal of approximately 80
acres adjoining the Kotzebue Air
Force Station for the protection of
the; water slipply source of the Air
Force Station. The City of Kotze-
bue filed a timely notice of appeal.

Subsequent thereto, the Kotzebue
Native Corporation filed a petition
to intervene and a motion to refer
the case to the Alaska Native Claims
Appeal Board as a more appro-
priate forum for consideration of
the appeal. An examination of the
case, however, has convinced us that
quite apart from any question as
to the jurisdictional boundaries be-
tween the two Boards, this Board
lacks jurisdiction to review that de-
cision for a different and more fun-
damental reason.

This case involves the review of,
a reconmgrendation by the Alaska
State Office, that a, withdrawal be
approved. In, United States, v.
Foresyth, 1-5 IBLA 43- (1974) , we
examined a withdrawal application
to determine whether or not the, ap-
plication complied with the proyi-
sions of 43 CFR 2351.2(b) and to
ascertain the effect of -its notation

on the land office records. We ex-
pressly noted that we were not re-
viewing the substantive merits of a
withdrawal, but merely ascertaining
whether the procedural require-
ments mandated for such aplica-
tionls had been fulfilled. United
States v. Foresvth, spra at 47.
After reviewing the application to
withdraw in Foresyth, the Board
ruled that "the withdrawal applica-
tion is defective and as a matter of
law cannot be allowed until all the
defects have been corrected," but
pointed out that the notation of the
application nevertheless segregated
the lands sought therein. Id. at 54.

In the present case appellant has
not questioned the procedural cor-
rectness of the Department of the
Air Force's application to with-
draw the land in question, nor has
it even suggested that the applica-
tion is defective. Rather, its objec-
tion is- solely directed to the ques-
tion of whether or not the with-
drawal should be allowed. The
State Office considered the resolu-
tion adopted by the City of Kotze-
bue to be a protest within the ambit
of 43 CFR 4.450-2. This we believe
to have been error, for reasons
which we will now set out.

[1] The resolution adopted by
the City of Kotzebue opposing the
allowance of the withdrawal indi-
cated that the City protested the

proposed action. The difficulty in

calling this a "protest" within the
meaning of 43 CFR 4.4502 arises
in that the regulation applies to. any
action "proposed to be. taken in any

proceeding before the Bureau * *
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[Italics added.] Withdrawal of
public lands, however, is not an
action taken by the Buareau of Land
Management, but is one which is
committed to the discretion of the
Secretary of the Interior. The BLM
Manual makes it clear that the role
of the State Office, and indeed, of
the Director, BLM, is merely advi-
sory. Withdrawal of land is e:ffec-
tuated by the issuance of a Public
Land Order, 43 CFR 2353.1, and
under the terms of sec. 3 of the
Executive Order No. 10355, 17 FIR
4831, such an Order may only be
issued by the Secretary, the Under
Secretary, or the Assistant Secre-
taries of the Department of the
Interior.

Thus, the BLM Manual provides
that a Public Land Order "is an
order effecting, modifying, or
canceling a withdrawal or reserva-
tion, hich is issued b the Seere-
tatry of the Iterior ** * BLM
Maniual 2310.11E. [Italics sup-
plied.] The Manual then states that
"[t]he order should be accompanied
by a draft memorandum to the Sec-
retary, for signature by the Direc-
tor, explaining briefly the necessity
for and the purpose of the order."
BLM Manual 2310.16. It further
provides that reference should be
made in the meiiiorandumi to "pro-
tests" against the withdrawal.

While the vws- of the City of
Kotzebue may be a relevant factor
in; the eventual decision of the
Secretary, the fact that the State
Office was not dissuaded from rec-
ommending approval of the with-

drawal to the Secretary and so in-
formed the City of Kotzebue is not
a decision subject to appeal or pro-
test to this Board. Inasmuch as the
only decision regarding withdrawal
is that of the Secretary, this Board
has no authority to review an ap-
peal or protest from such decision.
43 CFR 4.410. Moreover, it is our
view that no authority exists any-
where within the Office of Hearings
and Appeals to review decisions of
the Secretary.

Therefore, pursuant to the au-
thorit-y delegated to the Board of
Land Appeals by the Secretary of
the Interior, 43 CFR 4.1, the ap-
peal of the City of Kotzebue is dis-
missed. In light of our disposition
of the case, we make no rulings on
the petitions filed by the Kotzebue
Native Corporation.

NEWTON FRISHBERG,
Chief Adminisraion Judge.

WE CONCUR:

EDWARD W. SrEEBING,
Administrative Judge.

DOUGLAS E. HE&RIQiUES,
Adninsm'ate Judge.

HOMER D. MEEDS

26 IBLA 281-
Decided August 26j 1976

Appeal from dcision f Oregoii State
Office dismissing protest of closure of
right.iof-way Oregon 015245.

Set aside anid iefianded.

315]



316 DECISIONS OF THE DEPARTMENT OF THE INTERIOR 183 I.D.

1. Rights-of-way: Generally-Rights-
of-Way: Applidations

The Act of July 26, 1866, R.S. 2477, 43
U.S.C. § 932 (1970), grants a right-of-
way for the construction of highways
over public lands not reserved for public
uses.. Where the.Bureau of Land Manage-
ment closes a 400-foot haul road, formerly
part of a right-of-way issued to the
Oregon State Highway Department on

-Oregon and nCalifornia revested land for
a material site,: without considering the
implications of the statute, and appel-
lant submits evidence showing that the
:road has been used by the public for
many years, the decision will be set aside
and the case will be remanded for a
determination of whether a highway has
already been established under the stat-
ute or, if not to afford appellant an op-
portunity. to file an application for a
right-of-way under 43 CFR 2822.1-2.

APPEARANCES: Homer D. Heeds,
pro Se.

OPINION BY ADMINISTRA-
TIVE JUDGE STUEBING

INTERIOR BOARD OF LAND
APPEALS

Homer D. Meeds appeals from
a decision of the Oregon State Of-
fice, Bureau of Land Management,
dated Oct. 21, 1975, dismissing his
protest to BLM's closing of a haul
road previously used by the State
of Oregon in connection with its
right-of-way (Oregon 015245) for
a material source.

The tract involved is Oregon and
California Railroad ( & C) re-
vested grant land. Previously the
land was situated in the Rogue
River National Forest, and the
Forest Service had issued the Ore-
gon State Highway Department a

permit to use the land as a source
of material and to construct a road
from the nearest public road to the
pit site. Presumably, the haul road
was constructed in the late 1940's or
-early 1950's. The land then came
under the jurisdiction of the Bureau
of Land Management (BLM)
through an exchange with the For-
est Service. On Nov. 5, 1964, the
BLM issued the Oregon State High-
way Department a grant of right-
of-way over public lands for a ma-
terial source and access road.

The strategic location of the road
makes it important to the local resi-
dents. The road, approximately 400
feet in length, abuts Longanecker
Road and forms a shortcut across
Poorman's Creek from Forest Creek
Road (county road) to Medford-
Provolt Highway (State Highway
238). The alternative route increases
the travel distance between Forest
Creek Road and Highway 238 by
1.4 miles or 2.8 miles round trip.

One resident complained to the
State about the noise and dust
created by vehicles using the cross-
ing, and the State responded by
blocking the road. A controversy
arose between those who wish to
use the road and those who wish to
have the alleged nuisance abated.

In an effort to keep the road open
to the public, 38 residents signed as
petition dated .Nov. 25, 1974, re-
questing that the county declare the
road to be a public road under the
provisions of OR. REV. STAT.
§§ 376.105 through 376.125, "Statu-
tory Ways of Necessity." By letter
of Dec. 10, 19T4, Robert J. Carsten-
sen, Director of Public Works, de-
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ied the petition on, the grounds
that the "Ways of Necessity" stat-
ute does not apply in this case.

The State of Oregon requested
that the BLM accept a partial re-
linquishment of the right-of-way to
cover the access road leading to the
site.

As a prerequisite to accepting the
relinquishment, the Bureau required
the State to:

1. extend both ends of the existing road
block that is north of Poorman's Creek;

2. remove the culvert in Poorman's
Creek and dispose of the culvert;

S. construct a 5-foot high road block
near the south end of the BLM property
that is south of Poorman's Creek;

4. place metal reflective site posts be-
tween Longanecker Road and the south
road block;

5. explore the possibility of ereeting a
"Dead End" sign at the junction of Long-
anecker Road and Highway 238.1

The State complied with these
conditions and the Bureau accepted
the partial relinquishment on Sept.
9, 19X5. 

On Sept. 30, 1975, Homer D.
Meeds wrote to the Medford Dis-
trict Manager, BLM, stating in
part:

I wish to appeal your decision to close
the portion of Bureau of Land Manage-
ment road that abuts Longanecker Road
and Forest Creek Jackson County Road
in T. 38 R. 3 W. Sec. 14,. of Jackson
County.

The Chief, Branch of Lands and
Mineral Operations, Oregon 'State
Office, BLM, responded on Oct. 21,

1 'These conditions were -et forth in a letter
*of Aug. 20, 1975, from Donald J. Schofield,
Medford District Manager, to George Thornton
of the Oregon State Highway Division.

1975, with a letter decision dismiss-
ing Meed's protest. He explained
that blocking the road was- a pre-
requisite to accepting the State's re-
linquishment for the portion of
land on .which the haul road was
constructed and cited 43 CFR
2801.1-5(i), which provides:

That upon revocation or termination
of the right-of-way, unless the require-
ment is waived in writing, he shall; so
far as it is reasonably possible to do so,
restore the land to its original condition
to the entire satisfaction7of the superin-
tendent in charge.

He further stated that the reason
BLA required the State to block
the road' was because BLM has no
present or future need of the road
He said that the giInt of the right-
of-way to the State neither stated
nor implied that the road was to be
open to the public. Since the county
has no apparent interest in the

road, as it rejected the petition of
the residents, and since the BLM
has no need for the road and sees no
reason to accept liability for main-
tenance and unforeseen accidents,
the Oregon State Office- dismissed
the protest.

Meeds appealed. The main thrust
of his statement of reasons relates
to the use of this road by residents
of the community and their alleged
right to keep it open. The statement
of reasons was accompanied by his-
tories of the road compiled by some
of the residents. The main points
are as follows:

The old road, which has now been
closed by BLM, was the original
pa ck trail and wagon road through
the mining settlement of Logtown
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-to the mines on Jackass Creek when
Oregon was still a territory in the

-early 1850's.2 'The land encompass-
-ing a portion of the road was pat-
'iented to a homesteader, John Mc-
*~ee, on Dec. 13, 1878. Although'the
1property has changed owners, the
road across this land has always
been acknowledged as a public road

mand was traveled all year-as a short-
-Cut between Forest Creek road and
Highway 238. The present county
,road was built in 1071, and prior to
that time, the old road was the only
-road to the mines and ranches on
Jackass Creek, as it was known
then.3 Early maps sublm-itted by ap-
,pellant show the road. The creek
crossing is in almost the exact lo-
.cation it was 100 years ago.

'During the 1920's, .1930's, and
1940's the area was within the
boundaries of the Rogue River Na-
.tional Forest. M/laps made during
this period show the road as a sec-
ondary public road. Some residents
-can remember the county grader
grading the Toad.

In 1941, Stearns and Owens
dredge-mined along the creek, but
they continuously maintained a
crossing and restored the area when
they had completed their work.

In 1953 the State Highway De-
-partment purchased the resource
rights to an unpatented mining

2 It appears that because of realignment
the original road may not have been in the
exact location as the haul road along its entire
length but was in close proximity to it. HEow-
,ever, both segments have been closed and
access barred by BLM order.

aPresunmably Jackass Creek was later named
Poorman's Creek, but this is not absolutely

clear.:

claim from W. W. and Gertrude
Winningham for a gravel stockpile
site. A rock crusher was set lp and
put into operation. The creek cross-
-ing was reconstructed and -the road
across the flat was leveled and
graded straight across to intersect
with Highway 238.4 In addition to
the highway gravel trucks, school
buses. logging trucks, stookllen,
residents and ' utility colpanies'
service crews traveled the road reg-
ularly. The road is said to have been
used as aschool bus route from 1938
until about 19,72, when the route
was changed.

Administration of the Rogue
River National Forest was termi-
nated in 1954 and the land in-ques-
tion came under the 1-urdisiction of
the BILM. Public use of the road
continued.

In 1958 residents petitioned the
State Highway Department to in-
stall a culvert i-n the creek cross-
ing. The 'State responded that it
had no authority to allow public use
of the road. The County Court also
refused them on the ground that
fluds were lacking.

In 1967 Paul Miller bought -the
deeded land which included partof
the old McKee homestead and the
-site of dd Logtown. He had it sub-
,divided and 'set aside a 60-foot
right-of-way, 600 feet long the ex-
isting road for public use. le named
-it Longanecker Road and he of-
fered to donate the 60-foot right-
of-way to the County, if it would
agree to maintain -it and straighten
it to meet his legal survey. On

4 This is the -haul road as it existed at the
time the-controversy originated.
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Nov. 26, 1967, John M. Black and
other residents petitioned the Counn
ty Court requesting that the entire
length of the road, approximately
1,000 feet, be accepted into the per-
manent County Road system and
improved for general use. The
County Engineer responded that
the County would not, or could not,
maintain two branches of Forest
Creek road.

During the next years traffic
increased on the road to such an
extent that the State Highway De-
partinent erected a stop sign at the
intersection of the road and High-
way 238.

Two houses were built on Longa-
necker Road. Mr. Willard, whose
house is within 400 feet of the creek
crossing, complained to the State
Highway Department about the
noise and dust created by the traffic
using the road.

In Oct. 1974 it was learned that
the State Highway Department
planned to install a gate across the
end of Longanecker Road on the
boundary of the gravel site to close
the road to through traffic.

The residents filed a protest
against the closing of the road with
George Thornton, Highway Divi-
sion Engineer in Medford, who ad-
vised them to petition the County
Board of Commissioners. At this
time, the petition signed by 38 resi-
dents was filed with the- County
Board of Commissioners seeking to
have the road. declared a "way of
necessity." The petition was denied.

The gate was locked on Jan. 13.
1975, with "Road Closed" signs

erected on each side. That night
Willard reported to the Sheriff's
office that the gate had been vandal-
ized. The ext morning it was
discovered that the gate had been
sawed oft with a chain saw and
tossed over the bank. That day sev-
eral residents driving across the
road had flat tires on their vehicles
from roofing nails on the road. Sub-
sequently, highway crews filled the
entrance to the road with a 6-foot
bank of soil, effectively closing the
road.

Another petition signed by more
than 300 persons was filed with the
Board of County Commissioners in
Mar. 1975. Commissioner Tom
Moore organized a conference-type
hearing on Apr. 2, 1975, with rep-
resentatives of the BLM, State
Highway division, and Jackson
County. Thornton announced that
the State was relinquishing the
portion of the right-of-way which
encompassed the road and would re-
move the barrier if directed to do
so by the BLM.

The Chief,, Branch of Lands and
Mineral Operations, BLM, sought
the Solicitor's opinion concerning
the effect of the relinquishment.
The Solicitor, by letter dated July
3, 1975, responded that if the BLM
accepts the relinquishment and
leaves the road usable, it assumes re-
sponsibility for the road which
would include sufficient mainte-
nance to meet BM safety stand-
ards. Liability would then result,
he said. The Solicitor added that if
it is determined to be in the public
interest to have the road open but
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not maintained, the road should be
clearly signed to the effect that it is
dangerous and not maintained. He
commented that this was not prac-
tical since the road would require
regular maintenance because of
flood: damage . from Poorman's
Creek.

Permission was obtained from
the Coumty Director of Public
Works to open the original part of
the road up the hill on the County
right-of-way, by-passing the bar-
rier. This by-pass was used through-
out the summer of 1975, despite at-
tempts by Willard to prevent the
use. In Sept., the BLM District
Manager requested the State to
block the by-pass with another bar-
rier of soil, thereby closing it to
through traffic.

Appellant claims that the State
or the BLM. was required to give
public notice of the closing of the
road.

Appellant states that the closing
of the road violates 43 CFR 2801.1-
5 (i), which provides that upon rev-
bcation or termination of a right-
of-way the land shall be restored to
its original condition. Appellant
urges that maps prove that this
was a well-traveled road at the time
the State Highway Department re-
aligned it. Also included with the
appeal are "poll sheets", which are
statements from the residents veri-
fying that the road was in existence
in the early 1900's.

Appellant points to practical con-
siderations such as convenience,
safety, fire protection and fuel con-
servation as reasons for keeping the

road open. It is also asserted that
the road closure channels trade
'away from the local stores at Ruch
and Applegate. He emphasizes that
no financial assistance is needed for
maintaining the road.,

Regarding appellant's contention
that the State should have given
notice prior to closing the road, this
matter is one of State law and not
within the jurisdiction of this
Board. As to whether BLM was re-
quired to give notice. there is noth-
ing in the regulations providing
that the public must be put on no-
tice when use of a road, which is
part of a State's right-of-way over
Federal land, is to be terminated in
connection with the partial relin-
quishment of the right-of-way.

Under 43 CFR 2801.1-5 (i) BLM
may require that the road used in
conjunction with the State's mate-
rial site be blocked as a prerequisite
to accepting the State's partial re-
linquishment of its right-of-way.
If, however, it can be shown that the
road is legally a public road and not
merely an access road from which
the State ha'uled' gravel from its
material site, the Bureau has no au-
thority to interdict its use.

The Act of July 26, 1866, R.S.
§ 2477, 43 U.S.C. § 932 (1970), pro-
vides a possible means for this road
to be a public highway. This section
grants the right-of-way for the con-
struction of highways over public
lands not reserved for public uses.
Under 43 U.S.C. § 932 (1970), it'isl
necessary, in order that a road be-
come a public highway, that it be
established in accordance with the

320
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law of the state in which it is lo-
cated. Ball v. Stephens, 68 Cal. App.
:2d 843, 158 P.2d 207, 209 (1945).
Referring to the law of the State,
OR. REV. STAT.' § 368.546 pro-
vides the following regarding
grants::

* * * Whenever any person owning lands
in any county, and not within the limits
of an incorporated city or town, has
dedicated or, after August 9, 1961, shall
forever dedicate, to the use of the public
for road purposes all or any portion of
said land, by:

(1) Presenting to the county court a
good and sufficient deed properly exe-
cuted forever dedicating the land and
granting, such public road easement, and
the deed has been or is accepted by the
county court and placed of record; or.

(2) Presenting to the county court for
filing, as provided by law, any map or plat
of any town, addition or subdivision dedi-
cating to the use of the public for road
purposes the highways, roads, streets,
alleys or other public ways, shown there-
on, and the map or plat has been or is
approved and accepted by the county
court or other public official and placed
of record; each public road' easement so
dedicated shall be a public highway and
road and shall be open to public use and
travel.
[1961 c.556 § 1],

OR. REV. STAT. § 368.555, spe-
cifically dealing with a right-of-way
over United States public land, pro-
vides:_
*** The county courts in their respective
counties may accept the grant of rights
of way for' the' construction of highways
over public lands of the United States.
Acceptance shall be by resolution of the
court spread upon the records of -its pro-
ceedings. This section does not invali-
date the acceptance of such grant by
general public use and enjoyment. [Italics
added.] [Amended by 1967 c.256 § 1.]

This' provision, then, sanctions
use and enjoyment by the public as
a means of acceptance of the Fed-
eral 'Government's grant under 43
U17.0. § 932 (1970). Likewise, a re-
view of Oregon case law 'reveals that'
Oregon courts have, for many years,
deemed public 'user of a road to be
a proper mode of accepting offers of
a right-of-way for the construction
of a highway over public lands. In
Montgomery v. Somers, 50 Or. 259,
90 P. 674, 677 (1907), the Supreme
Court of Oregon stated:

The act of Congress [43 U.S.a. § 9321
referred to by the court is an express
dedication of a right of way, and an ac-
ceptance of the grant, while the land is a
part of the public domain, may be ef-
fected by public user alone, without any
action on the part of the public highway
authorities. When an acceptance thereof
has once been made, the highway is legal-
ly established, and is thereafter a public
easement upon the land, and subsequent
entrymen and claimants take subject to
such easement. Wallowa County v. Wade,
43 Or. 253; 72 Pac. 793; McRose v. Bott-
yer, S1. Cal. 122, 22 Pac. 393; sith v.
Mitchell, 21 Wash. 5, 58 Pac. 667, 75
Am. St. Rep. 858.

Regarding the duration of 'the user
the Court explained at 677-:

If* * *When the general public enter

uupon public lands not reserved for public
use, for the, purpose of appropriating
a definite portion thereof: for, a high-
way, or to lay out or construct a high-
way for public use, they do so with the
consent of the owner previously given by
express dedication. Under such circum-
stances, the duration of the user is not
material, so long as it is; sufficient to
clearly assert an intention on the part
of the general public to make such apm
propriation; * .

31fi1
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Appellant has presented evidence
fof use since the early 1900's. The
.1908 and 1954 U.S. Geological Sur-
vey maps, the 1932 Metsker map
and the 1952 State Highway De-
partment aerial survey photo, all
show the road and bolster appel-
lant's contention that the road has
been recognized as a public one for
many years. BLM denies that the
road has a long history of use. It
claims that the old original mining
road is not being used and that the
haul road's use only dates back to
the State's material site in the
1950's. In light of the Court's in-
terpretation of duration, in Mont-
gomery v. Somers, spra, BLM's
ar-gthnlent that the road does not
have a long history of use loses sig-
nificance. It is interesting to note
that the State did acklnowledge the
use of the road by the public when
it erected a traffic stop sign at the
intersection of the road and State
Highway 238. Also, the county has
used the road as -a bus route.

43 U.S.C. § 932 (1970) applies
only to aisdq that are not reserved
for public use, and there is n6thihg
in the file to indicate that the land
in question is presently so reserved.
The land is 0 & C revested land
and the Act of June 9, 1916, 39
Stat. 218, 219, sec. 2 states in perti-
nent part that:

* * e all the general laws of the United
States now existing or hereafter enacted
relating to the granting of rights of way
over or. permits for the use of public
lands shall be applicable to all lands title
to which is revested in the United States
-under the provisions of this Act. * * *

Therefore, 43 U.S.C. § 932 (1970)
is applicable to 0 & C land.

Ordinarily, no application need
,be filed under sec. 932 as no action
on the part of the Governinent is
necessary. 43 CFR.2822.1-1; United
States v. 9,947.71 Acres of Land,
220 F. Supp. 328 (D. Nev.. 1963).
However a right-of-way for a high-
way over revested -land is currently
an exception to this general rule,
and now an applicant must file an
application and comply with 43
-CF'R 282.1-2 if he wishes the route
to become a public highway under
sec. 932. This regulation reads in
part as follows -

(a) Showing Required. * * e when a
right-of-way is desired for the construc-
tion of a highway tinder R.S. 2477 over
the Revested and Reconveyed Lands, an
application should be made in accordance
with § 2802.1. 'Such application should be
accompanied by a map, drawn on tracing
linen, with two print copies thereof,
showing the location of the proposed
highway with relation to the smallest
legal subdivisions of the lands affected.

e * '* e *

(c) Reve§ted and Ricdnve ed Lands.
Where Revested and IRecdnveyed Lands
are involved, no rights to establish or
construct the highway ill be acquired
by reason of the filing of such applica-
tion unless and until the authorized of-
ficer of the Bureau of Land Management
shall gant permission to oifstruct the
highway, subject to such terms and con-
ditions as he deems necessary for the
adequate protection and utilization of the
lands, and for the maintenance of the
objectives of the act of Aug. 28, 1937
(50 Stat. 874; 43 US.C. §1181a).

It is noteworthy that the regula-
tion whith requires the filing of an
application to acquire a right-of-
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way pursuant to 43 U.S.C. § 932
(1970)- was, first promulgated- by
publication in the Federal Regieter
at page 2506. on Apr. 12, 1957, as
an amendment of 43 CFR 244.59
(since recodified). Insofar as we
can ascertain, prior to that date such
a right-of-way could be acquired on
revested and reconveyed lands in
the same manner as on any other
unreserved public domain, i.e., by
public acceptance and use.

The question thus arises whether
the public had already acquired a
right-of-way over this road prior to
Apr. 12, 1957. The evidence at hand
suggests forcefully that it had done

so. The alternative question is
whether there is any current bar to
the filling of an application to
acquire the right-of-way in accord-

ance with 43 CFIR 2822.1-2. The
record reveals repeated assertions
by the Bureau of Land Manage-
ment to the effect that it has no ob-
jection whatever to the continued
use of the road by the public, the
Bureau's concern being centered ex-
clusively on its liability for nainte-
nance of the road and its exposure
to tort liability.-

We recognize that the question of
whether a road is a public highway
is determined by the law of the
State in which the public land is
located. Therefore, this Depart-
ment has considered State courts to

be the proper forum to decide ulti-

b We are unable to identify such liability on a
public right-of-way which has been created by
statute.
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mately whether a public highway
under 43 U.S.C. § 932 (1970) has
been created under State- law and
to adjudicate the respective rights
of interested parties. Alfred E.
Koenig, A-30139 (Nov. 25, 1964);
Herb Penrose, A-29507 (July 26,
1963). Were this a case of a dispute
between private citizens without the
active involvelnent of any officer or
agency of this Department, the
resolution of the question would not

be a matter of administrative con-
cern, and we would be constrained
to refer the appellant to his State
court system.

But where, as in this case, the
BLM has ordered the road closed
to public use, and has dismissed a
protest of that action, and the rec-
ord shows that both the closure and
the dismissal of the protest were or-
dered by the Bureau without any
consideration having been given to
the possible implications of the
statute, it is appropriate that the
Bureau review the propriety of its
action for its own purposes and to
ascertain whether it should either
alter its position or receive and ad-
judicate an application under 43
CFR 2822.1-2.

In view of the fact that the Ore-

gon State Office did not consider the
implications of sec. 932 in making
its decision, that decision will be
set aside and the case remanded
with instructions to consider first
whether a public way has already
been established under the statute
and, if not, to afford the appellant
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and/or other applicants to file an
application to establish such a pub-
lic way in accordance with the reg-
ulation. A negative determination
of either or both issues will be sub-
ject to a further appeal to this
Board.

Therefore, pursuant to the au-
thority delegated to the Board of
Land Appeals by the Secretary of
the Interior, 43 CFR 4.1, the Deci-
sion appealed from is set aside and

the case is remanded to the Oregon
State Office for further action
consistent with this opinion.

EDWARD W. STUEBING,

Administrative Judge.

W F fNCIT * 

DoUGLAs E. HENRIQUES,

Administrative Judge.

FREDERICE FISHMAN,

Administrative Judge.

324



CANTERBURY COAL COMPANY
September 13, 1976

CANTERBURY COAL COMPANY

6 IBMA 276.

Decided September 13, 1976

Appeal by Canterbury Coal Company
from a decision of. Administrative Law
Judge Paul Merlin, dated May 16,
1975, in Docket No., M 74-104, in
which the Judge denied Canterbury's
Petition for Modification of the appli-
cation of 30 CFR 75.1405 to its David
Mine pursuant to sec. 301(c) of the
Federal Coal Mine Health and Safety
Act of 1969.

Affirmed.

1'. Federal Coal Mine Health and
Safety Act of 1969: Modification of
Application of Mandatory Safety
Standards: Automatic Couplers.

Where the evidence of record shows that
a link aligner may not always be im-
mediately available, as opposed to the
ever-present automatic coupler, present-
in., an opportunity for a minerto posi-
tion himself between mine cars to
perform a coupling, a Petition for
Modification to permit the use of link
aligners must be denied as not providing
the same degree of safety as automatic
couplers in all respects and at all times.

2. Federal Coal Mine Health and
Safety Act of 1969: Modification of
Application of Mandatory Safety
Standards: Automatic Couplers

'Where the proponent of a Petition for
Modification of the application of 30 CFR
75.1405 is unable to rebut evidence pro-
duced by MESA based upon measure-
ments and calculations showing auto-
matic couplers to be suitable for use in
the subject mine with no-diminution of
safety to the miners, the Petition will be
denied.

222-093-76--1

APPEARANCES: Henry McC. Ingram,
Esq., and Philip C. Wolf, Esq., for ap-
pellant, Canterbury Coal Company;
Thomas A. Mascolino, Esq., Assistant
Solicitor, Robert . Araujo, Esq., and
Leo . McGinn, Esq., Trial Attorneys,
for appellee, Mining Enforcement and
Safety Administration.

OPINION BY CHIEF ADMIN-
ISTRATIVE JUDGE DOANE

INTERIOR BOARD OF MINE
OPERATIONS APPEALS

Factual and Procedura :
Background

This proceeding commenced when
Canterbury Coal Company (Can-
terbury) filed a Petition for Modi-.
fication of the application of 30
CFR 75.1405 to the haulage system
in its David Mine located in Avon-
more, Pennsylvania. The provisions
of' 30 CFR 5.1405 (sec. 314'(f) of
the Federal Coal Mine Health and
Safety Act of 1969) are as follows:

All haulage equipment acquired by an
operator of a coal mine on or after Mar.
30, 1971, shall be equipped with auto-
matic couplers which couple by impact
and uncouple without. the necessity of
persons going between the ends of sueh
equipment. All haulage equipment with-
out automatic couplers in use in a mine
on Mar.-30, 1970, shall also be so equipped
within 4 years after Mar. 30, 1970.

Canterbury's Petition called for
the use of a link-pin coupling sys-
tem in. which links would be aligned
for coupling by use of ahand-held
link aligner and a pin dropped or
removed by means of :the same .de-

83 I.D. No. 9
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vice. As grounds for the Petition,
Canterbury contended that its sys-
tem is as safe as that required by
30 CFR 75.1405 because use of the
link aligner eliminates the necessity
of mine personnel going between
the ends of the equipment during
coupling and uncoupling opera-
tions. Further, Canterbury con-
tended that due to the fact that it
uses equipment' manufactured by
five different companies, the neces-
sity of using open-ended fiat cars
(with no place available to attach
the automatic coupler releasing
lever), and the number of small ra-
dius turns in its haulage system, the
use of automatic couplers would re-
sult in a diminution of safety.

In an amended answer, the Min-
ing Enforcement and Safety Ad-
ministration (MESA) stated that
it opposed approval of the proposed
system because it did not guarantee
the same measure of protection as
30 CFR 75.1405. As grounds for its
opposition, MESA cited the inves-
tigation it conducted in accordance
with the provisions of sec. 301(c)
of the Act, which resulted in the
recommendation that the proposal
not be accepted as it did not elimi-
nate the need for miners to go be-
tween mine ears for coupling and
uncoupling.

After holding a hearing in Pitts-
burgh, Pennsylvania, on Mar. 19
and 20, 1975, the: Administrative
Law Judge (Judge) issued his de-
cision in'which he held that the
Petition should be denied with re-
spect to all equipment involved be-
cause Canterbury's proposal would
not at all times guarantee the same

measure of safety as automatic
couplers and because the use of au-
tomatic couplers will not result in
a diminution of safety.'

Issues Presented

A.

Whether the Judge, erred in con-
cluding that the proposed use of a
hand-held link aligner is not as safe
as the use of automatic couplers in
the David Mine.

B.

Whether the Judge erred in con-
cluding that the use of automatic
couplers in the instant case will not
result in a diminution of safety to
the miners.

Discussion

A.

One way of securing approval of
a Petition.for Modification is for
an operator to establish that his al-
ternative is as safe or safer than
the requirements of the mandatory
safety standard the application of
which is sought to be modified. In
Kentland-Elkhorn Coal Corpora-
tion-Eastern Coal Corporation, 4
IBMA 130, 82 I.D. 195, 1974-1975
OSHID par. 19,570 (1975), the
Board held that the petitioner must
establish that the alternative
method must be shown to be as safe
as or safer than the required
method in all respects and at all
times.

In his decision, the Judge found
that hazardous situations might
occur when the link aligner would
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not be present when needed and the
miner might step between the mine
cars to perform a coupling. Fur-
ther, he found that if a miner stood
on top of a mine car to, perform a
coupling, he- could topple over.
Based upon the above findings, the
Judge concluded that Cgnterbury's
alternative was not as safe as the
mandatory standard.

Canterbury challenged the
Judge's finding with respect to the
absence of the link aligner on two
grounds. The first is the testimony
of the motorman that he would
never couple or uncouple mine cars
without a link aligner. The second
is the testimony of a MESA witness
concerning a demonstration of the
alternative staged for him during
his investigation of the alternative.
During this demonstration, a link
aligner could not be found on the
motor closest to where the coupling
was being performed. The pertinent
testimony of the witness was:

Q. Do you know, whether or not, there
were two hand link aligners on the other
motor?.

A. Yes.
Q. There were?
A. Yes, I didn't see the two, but they

said there were two on the other motor.

[1] The Board is of the opinion
that Canterbury's arguments con-
cerning the Judge's findings of fact
are unpersuasive. With respect to
the first, while the testifying motor-
man might well do as he said at all
times, we must always consider
what might occur if someone else
were performing the coupling. An-
other miner, substituting- for the
regular motorman, might not be so

conscientious or might be con-
fronted with an emergency situa-
tion and perform a coupling or un-
coupling without thinking to use
the link aligner. Further, as seen
in the demonstration depicted
above, if the link aligner were not
immediately available, even though
only a short, distance away, a sub-
stitute might be inclined t perform
a coupling without employing the
link aligner. Such is not the case
with automatic couplers which cou-
ple on impact. An automatic cou-
pler is always available and, except
for the possibility that it might re-
quire positioning within its gather-
ing range, does not require human
input to perform a coupling. Ac-
cordingly, neither of the situations
found possible to occur by the
Judge would arise with the use of
automatic couplers.

Our review of the record indi-
cates that the Judge's findings of
fact are supported by the substan-
tial evidence of record, and, con-
sidered in light of the Board's hold-
ing in Kentand-El~khornrE ast-
ei, Supra, Canterbury's alternative
has not been shown to be as safe or
safer than automatic couplers in all
respects and at all times. Accord-
ingly, the Petition cannot be
granted on this ground.

B.

Another way of securing ap-
proval is a showing by the operator

'The above-quoted testimony does not con-
clusively establish that two link aligners
were present on the other motor as the MESA
witness did not actually see both.

3251
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that the application of the manda-
tory standard will result in a dim-
inution of safety to the miners, and
Canterbury challenges the Judge's
conclusion that the use of automatic
couplers will not result in a diminu-
'tion of safety to the miners. Can-
terbury alleges that ' the use of a
arawbar on the rubber-rail cars,
'which operate both on track and off
track, and the rail cars,, which op-
erate on track only, carrying long
loads was required to prevent de-
railment and that the Judge's posi-
tion that an exception had to be
made. for such equipment militates
against the above conclusion. Can-
terbury also'alleges that its use of
mine cars made by different man-
ufacturers and 'with different
bumper heights makes installation
of a standard coupler difficult, if
not impossible.

[2] In the only previous case
involving a Petition for Modifica-
tion' of the application of 30 CFR
75.1405, Cannelton lndustries, Inc.,
4 IBMA 74, 82 I.D. 102, 1974-1975
OSHID par. 19,436 (1975), the
Board held that due to the physical
modifications of the 'subject mine
which would be required by the ap-
plication of 'the automatic coupler
provision and the increased pros-
pect of danger resulting therefrom,
implementation of the mandatory
standard would result in a diminu-
tion of safety. In that case, the use
of automatic couplers would re-
quire the widening of a mine shaft
entailing blasting and its concom-
itant hazards and problems due to
replacement of structural support
and also would require an increase
in the radius of a number of curves

increasing the chances of roof falls.
In the instant case, the only con-
tentions with respect to diminution
are that: (1) the different brands
of cars on which the couplers would
be installed lack a standard bumper
height and make such installation
difficult; (2) the long loads referred
to above require the use of draw-
bars; and (3) some curves must be
straightened in order to reduce the
possibility of derailment.. In reply
to these contentions, MESA pre-
sented evidence that it was possible
to modify the different brands of
cars to accept a standard brand of
coupler; that an exception could be
made for long loads under certain
circumstances; and that, .on the
basis of calculations made by its
engineer, no curves would require
widening. In reaching his conclu-
sion, with respect to diminution
of safety, the Judge accepted the
MESA evidence because the MESA
engineer based his opinion on meas-
urements and calculations made
therefrom, while Canterbury's wit-
nesses made no measurements or
calculations to support their opin-
ion that automatic couplers. were
unsuitable for use and had never
attempted to use such couplers in
the mine. Our review of the record
reveals that the Judge's findings of
fact and conclusions of law are sup-
ported by the substantial evidence
of record. Accordingly, we must
affirm his conclusion that the use of
automatic couplers will not result
in a diminution of safety to.. the
miners.

With respect to Canterbury's con-
tention that the Judge made an ex-
ception for long loads which mili-
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tates against the above conclusion, a
careful- reading of his decision
reveals that the Judge (1) acknowl-.
edged that the MESA engineer
would grant an exception to the
requirement for long loads as long
as special supervision was provided,
and (2) -stated that, due to the
special supervision provided, the
exception from the requirement for
long loads would not constitute a
diminution of safety. Nowhere in
his decision, especially in his con-
clusions of law and order, does the
Judge grant an exception for long
loads or rubber-rail cars.

On May 13, 1976, counsel for Can-
terbury filed a motion to stay this
proceeding pending a decision in
Oneida Mining Company, et a.,
IBMA 76-78, a case involving a
Petition for Modification of the ap-
plication of 30 CFR 75.1405 with
respect to rubber-rail cars only.
This motion was based on the theory
that there was a great similarity of
issues and that a decision in Canter-
bury might be dispositive of Oneida
or vice versa. MESA filed a state-
ment in opposition to this motion.

The Board is of the opinion that
the factual differences of these two
cases (Canterbury involves both on
track and on track-off track cars
whereas Oneida involves only on
track-off track cars) destroy, the
merit of staying the instant pro-
ceeding. Accordingly, we will deny
Canterbury's motion.

Further, on Aug. 14, 1975, the
Board stayed the enforcement of an
outstanding sec. 104(b) order of

withdrawal issued against Canter-
bury pending resolution of the
merits of this case. In light of our
disposition here on the merits, such
stay must be dissolved.

ORDER

WHEREFORE, pursuant to the
authority delegated to the Board by
the Secretary of the Interior (43
CFR 4.1(4)), IT IS HEREBY
ORDERED that:

1. the Judge's decision in the-
above-captioned case IS AF-
FIRMED;

2. Canterbury's motion to stay
this proceeding IS DENIED; and;

3. the Boaud's stay of enforce-
ment, granted Aug. 44,0 1975, IS
TERMINATED.

DAVID DOANE,

Chief Administrative Judge.

WE CONCUR:

HOWARD J. SCHELLENBERG, JR.,

Administrative Judge.

Louis E. STRIEGEL,

Member of the Board.

IN THE MATTER OF KENNECOTT
COPPER CORPORATION

(BINGHAM MINE)

6 IBMA 288

Decided September15,1976

Application for Review.

1. Federal Metal and- Nonmetallic,
Mine Safety Act: Imminent Danger
Withdrawal Orders: Dismissal

329
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Allegations of invalidity ab initio with
respect to an imminent danger with-
adrawal order constitute a legally suffl-
-eient claim for relief under secs. 9 and
11 of the Act. 30 U.S.C. §§ 728, 730
X 1970).

2. Federal Metal and Nonmetallic
Mine Safety Act: Imminent Danger
Withdrawal Orders: Mootness

Abatement of a condition or practice
which gave rise to a sec. 8(a) imminent
danger withdrawal order does not render
moot an application for review and an-
nulment of such order under secs. 9 and
11 of the Act. 30 U.S.C. §§ 727(a), 728,
730 (1970).

APPEARANCES: James B. Lee, Esq.,
and Kent W. Winterholler, Esq., for
applicant, Kennecott Copper Corp.;
David Barbour, Esq., Trial Attorney
for respondent, X~ining Enforcement
and Safety Administration.

M4EMORANDUM OPINION
- AND ORDER

INTERIOR BOARD OF MINE
OPERATIONS APPEALS

Pursuant to sec. 9(a) of the Fed-
eral Metal and Nonmetallic Mine
Safety Act of 1966, as amended,
Kennecott Copper Corporation
(Kennecott) has applied for review
and annulment of an imminent dan-
ger withdrawal order issued under
section 8(a) of theAct. 30 U.S.C.
§ §728 (a), 727 (a) (1970). In con-
nection with its application, Kenne-
cott has petitioned the Board to
exercise its discretion under 43
CFR 4.500 (b) and (c) and order
an adjudicatory hearing. Respond-
ent, Mining Enforcement and

Safety Administration (MESA),
recognizes the Board's discretion to
order such a hearing, but contends
nevertheless that Kennecott's peti-
tion should be denied and moves for
dismissal of the subject application
for review, arguing that Kenne-
cott's claim for relief became moot
upon the termination of the subject
withdrawal order due to abatement.

This case is now before the Board
for rulings on Kennecott's petition
for an adjudicatory hearing and on
MESA's motion to dismiss.

At the outset, we note for the rec-
ord that in 1975 there was a signifi-
cant alteration of the review provi-
sions of the Act. As originally
enacted in 1966, the Act provided
for apparently informal review by
the Secretary under sec. 9 and for-
mal review replete with a hearing
on the record under sec. 11. 30
U.S.C. § 728, 730 (1970). Jurisdic-
tion to make a final decision for the
Secretary under sec. 9 was delegated
to this Board. 43 CFR 4.1,4.500 (b)
and (c). Jurisdiction under section
11 was lodged in the Federal Metal
and Nonmetallic Mine Safety
Board of Review which was estab-
lished as an independent agency. 30
U.S.C. 729 (a) (1970). The Board
of Review was not bound by find-
ings of the Secretary and an appli-
cant for review was entitled to by-
pass the Secretary and-proceed di-
rectly to that Board.
; Last year, the Congress abolished

the Board of Review and trans-
ferred its powers and functions to
the Secretary. Act of June 27, 1975
(89 Stat. 226). In turn, the Secre-
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tary delegated those powers and
functions to the Board of Mine
Operations Appeals, 43 CFR 4.1,
4.500, but he has not yet promul-
gated procedural regulations to im-
plement that delegation.

Because of the lack of imple-
menting regulations explaining
how to invoke our sec. 11 review
powers and in order to avoid
duplicative proceedings, we are
treating Kennecott's application
for review and annulment as if it
had been filed under sec. 11 as well
as section 9.

Viewed from that perspective,
there can be no question that we
have the power to order a formal
adjudicative hearing, and further,
that MESA's mootness argument is
without merit. The subject with-
drawal order is of typically short
duration and capable of repetition.
If the question of its validity were
declared 'moot, such order and
others of like kind would escape
review entirely. Disputes involving
,such orders fall within a long-
recognized exception to the moot-
ness doctrine in a well-established
line of federal cases which are not
significantly distinguishable from
the case at hand. Southern Pacific
Terminal CO. v. ICC, 219 U.S. 498
(1911);, Eastern Associated Coal
Corp. v. Interior Board of Mine
Operations Appeals, 491: F.2d 277
(4th Cir. 1974); and Freeiman Coal

lining Co. v. Interior Board of
Mine Operations Appeals, 504
F.2d 741 (7th Cir. 1974). We note

as well that the Act itself does not
expressly bar post abatement re-
view of the validity ab initio of a
sec. 8(a) withdrawal order and the
Secretary's regulations appear to
contemplate such review. 43 CFR
4.662.

ORDER

WHEREFORE, pursuant to the
authority delegated to the Board by
the Secretary of the Interior (43
CFR 4.1(4)), IT IS HEREBY
ORDERED:

1. that MESA's motion to dismiss
IS DENIED;

2. that Kennecott's petition for
an adjudicatory hearing to be held
in Salt Lake City, Utah, IS
GRANTED;

3. t h a t this case BE RE-
FERRED to the Chief Adminis-
trative Law Judge for assignment
to 'an Administrative Law Judge
TO. CONDUCT a hearing in ac-
cordance with 5 U.S.C. § 554
(1970) and TO ISSUE a written
recommended decision and
SERVE such decision upon the
parties by certified mail return-
receipt requested; and

4. that, upon the conclusion of
the proceeding before him, the
Administrative Law Judge
SHALL CERTIFY the record
made and SHALL TRANSMIT
the same to the Board.

IT IS FURTHER ORDERED
that each party MAY FILE with
the Board specific exceptions to the
recommended decision, together
with a supporting brief, on or be-

331
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fore 30 days from the date of
receipt thereof.

DAVID DOANE,
Chief Admini strative Judge.

HOWARD J.
SCHEILLENBERG, JR.,
Administrative Judge.

Louis E. STRIEGEL,
Member of the Board.

MOUNTAIN STATES TELEPHONE
AND TELEGRAPH COMPANY

26 IBLA 393

Decided September 16, 1976

Appeal from a decision of the Idaho
State Office, Bureau of Land Manage-
ment, establishing the charge for use
and occupancy of communication site
right-of-way -5769.

Set aside and remanded.

1.. Appraisals-Communication Sites
-Hearings-Rights-of-Way: Act of
March 4, 1911-Rules of Practice:
Hearings

Under 43 U.S.C. § 961 (1970) and 43
CFR 2802.1-7 (a), an applicant has no
right to a hearing in connection with
original charges for use and occupancy
of a communication site, and a hearing
pursuant to a request under 43 CFR
4.415 will not be granted where appli-
cant fails to make specific allegations or
offer specific proof to show in what fac-
tors a Departmental appraisal is in
error.

2. Appraisals-Communication Sites
-Rights-of-Way: Act of March 4,
1911

Without convincing evidence that
charges prescribed under 43 U.S.C. § 961
(1970) and 43 CFR 2802.1-7 for use and
occupancy of a communication site are
excessive, charges properly prescribed by
an authorized officer will be sustained on
appeal.

3. Appraisals-Communication Sites
-Rights-of-Way: Act of March 4,
1911

Department regulation 43 CFR 2802.1-7
contemplates that a charge will be initi-
ally established for the entire term of the
grant of a communication site right-of-
way.

APPEARANCES: oseph C. O'Neil and
Laura F. Davidson, Esqs., Denver,
Colorado, for appellant; Frederick N.
Ferguson and, Bruce P. Moore, Esqs.,
Office of the Solicitor, Department of
the Interior, Washington, D.C., for the
Department.

OPINION BY ADMINISTRA-
TIVE JUDGE GOSS

INTERIOR BOARD OF
LAND APPEALS

The Mountain States Telephone
and Telegraph Company appeals
from a decision of the Idaho State
Office, Bureau of Land Manage-
ment [BLM], dated May 1G, 1973,
in which it is stated in part:

The fair market rental for use of [com-
munication site -5769] has been deter-
mined to be $2,675 for a five-year period.
The rental for the first five-year period is
now due and payable.

Appellant requests a hearing before
an Administrative Law Judge pur-
suant to 43 CFR 4.415 and asserts
the decision is "contrary to and in
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conflict with the facts and is arbi-
trary and capricious."

Appellant had an existing micro-
wave site on Squaw Butte, 1 mile
south of I-5769 and requested per-
mission to increase the equipment
capacity on such site. BLM refused
because an increased antenna height
would interfere with coverage from
a BLM lookout. Therefore, appel-
lant requested the new site, I-5769,
the ninth communication site on
Squaw Butte. The old site,'which
is nearly identical in size and set-
ting to I-5769, had an annual
charge of $92 per year. The old site
has been relinquished and the use
transferred to the new site. The'new
rental is based upon a BLM ap-
praisal report.

[1,2] Under 43 CFER 2802.1-7
(a) an applicant has no right to a
}hearing in connection with initial
charges. The regulation provides in
part:

(a) Except as provided in par-
agraphs. (b) and (c)' of this see-
tion,['] the charge for use; and oc-
cupancy of lands under the regula-
tions of this part will be the fair
market Value of the permit, rght-
of-way, or easement, as determined
by appraisal by the authorized of-
ficer. Periodic payments or a lump-
sum payment, both payable in
advance, will be required at the dis-
cretion of such officer * * * [Ital-
ics added.]
There has been no specific allega-
tion or offer of specific proof to
show in what factors the BLM ap-

1 The exceptions are not applicable here.

praisal of the new site is in error.
The fact that the charges are higher
than previously established for ap-
pellant's nearby site and for which
the new site is substituted, is not
determinative. Therefore, appel-
lant's request for hearing should be
and is denied. Cf. Kathleen .
Snmyth 8 IBLA 425 (1972). With-
out convincing evidence that use
and occupancy charges are exces-
sive, charges properly prescribed by
an authorized officer will be sus-
tained on appeal. Western Anriona
CAT17, 15 IBLA 259, 2 6 3 -6 4

(1974).
[3] The decision herein appealed,

however, is incomplete. Appellant
had requested a grant for a 50-year
term, the maximum period permit-
ted under the statute. While the ap-
praisal assumes a grant for a 10-
year term,2 neither the term of the
grant nor the charge for the entire
term is set forth in the decision ap-
pealed. Sec. 2802.1-7(a) contem-
plates that the charge "will be the
fair market value of the * * *

right-of-way."'The charge is thus
to be set for the entire grant2 with
either periodic payments or a lump-
sum payment, at the discretion of
the authorized officer. The estab-
lished charge may be reviewed pe-
riodically and revised under sec.

'It is not clear that the Appraiser or the
Rev ewing Appraiser Is an "authorized of-
ficer" who, under sec. 2802.1-7(a), would have
authority to establish the term and charge
for the grant.

The BLM Manual includes a sample right-
of-way decision which provides for. an annual
rental during the entire term of the grant,
payable "[e]very five-years in advance." BLM
Manual 2802, Illustration 1, Page 1 (.15).



334 DECISIONS OF TE DEPARTMENT OF THE INTERIOR .[83 I.D.

2802.1-7(e). A method often used
to establish such "fair market value
of the e * * right-of-way" is to
measure the specific term and other
features of the right-of-way grant
against leases or grants for com-
parable sites, including a compari-
son of charges over the entire terms.
On appeal, this information is es-
sential for the Board in its review
of the propriety of the charge com-
pared to charges for similar sites,
including the neighboring sites on
Squaw Butte. For these reasons, the
case should be remanded for clari-
fication by the authorized officer.

Therefore, pursuant to the au-
thority delegated to the Board of
Land Appeals by the Secretary of
the Interior, 43 CFR 4.1, the deci-
sion appealed from is set aside and
the case remanded.

JosFPH W. Goss,
Administrative Judge.

I CONCUR:

DOUGLAS E. HENRiIQuiES,
Administrative Judge.

ADMINISTRATIVE JUDGE THOMP-
SON CONCURRING IN PART, DIS-
SENTING IN PART:

To the extent the majority opin-
ion rejects appellant's request for a
hearing and the reasons therefor I
concur. However, I must dissent
from that part of the decision
which sets aside the Bureau's Idaho
State Office decision and remands
the case for further consideration
of the appraisal. It is very difficult

' American Telephone and Telegrap C-
pany, 25 IBLA 341 (1976).

to understand the majority's posi-
tion that this Board has insufficient
information upon which to review
the propriety of the charge com-
pared to charges for similar sites.
The rationale for this conclusion
appears to be the failure in the de-
cision to set forth the term of the
right-of-way and the charge for the
entire term. While the decision ap-
pealed from is not a model for fur-
nishing information and only gives
the annual rental and the amount
of the 5-vyear lump-sum payment, I
cannot see that appellant has suf-
fered any prejudice. It would cer-
tainly be proper, and indeed prefi-
erable, for the Bureau to indicate
in a decision requiring advance
rental what the proposed term of
the grant will be even though its
final decision on the application
would not issue until the rental is
paid. In the absence of some objec-
tion by appellant-with supporting
reasons, that such information is
essential in appealing the case on
the proposed charges - I believe
this is a harmless omission, and not
a sufficient reason for setting aside
the decision.

It was proper for the Bureau Of-
fice to- give notice of the annual
rental or lump-sum payment. The
majority opinion seems to imply
that the rental proposed does not
establish the value of the right-of-
way. The appraisal report, at p. 1,
states that the appraisal is to "esti-

G In any event, since the appraisal report
reflected the proposed term and appellant has
undoubtedly seen the report, it was aware of
the proposed term and could have objected
to it. It has not done so, nor has it tendered
any offer of evidence to show error in the
appraisal.
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mate the fair annual rental for the
rights being granted, under a 10-
year grant. The appraisal will serve
as the basis for establishing the
lump-sum payment for 5-years rent
in advance." The report, at pp. 7-9,
indicates that one of the valuation
factors in comparing this site with
other sites is the tenure of the lease,
and specifically compares the 10-
year proposed grant with the terms
of the leases selected as most com-
parable to this site. It is obvious,
therefore, that the proposed 10-year
term for the grant was a basis for
making the comparison and in de-
termining the proper annual rental
charge. To set aside the decision
and remand this case to reexamine
the appraisal for the reasons given
appears to be an unnecessary and
unwarranted exercise to which I
cannot ascribe.

JOAN B. THOMPSON,
Administrative Judge.

OLD BEN COAL COMPANY

6 IBA 294

Decided September 16, 1976

Appeal by the Mining Enforcement
and Safety Administration from a de-
cision by Administrative Law Judge
Malcolm P. Littlefield in Docket No.
VINC 72-48 in which he vacated a
notice of violation and a related order
of withdrawal that had been issued
under sec. 1.04(b) of the Federal Coal
Mine Health and Safety Act of 1969.

Set aside in part and affirmed in
part.

1. Federal Coal Mine Health and
Safety Act of 1969: Applications for
Review: Pleading

Where an applicant has filed an ap-
plication for review containing an incom-
plete request for relief, but later makes
clear all the specifies of the relief desired
without objection, a responding party
shall be deemed on appeal to have waived
any claim of error below based upon an
Administrative Law Judge's decision to
grant the portion of the relief ultimately
requested but not mentioned in such ap-
plication. 43 CFR 4.532(a) (1).

2. Federal Coal. Mine Health and
Safety Act of 1969: Notices of Viola-
tion: Reasonableness of Time

In a review proceeding, an Administra-
tive Law Judge abuses his discretion
under sec. 105(b) by vacating a notice of
violation on the ground that the time
originally fixed therein is unreasonably
short because such action is inconsistent
with the Secretary's statutory obligation
under sec. 109 to assess a civil penalty
for every violation of the mandatory
health or safety standards,- 30 U.S.C.
§ 815(b) (1970).

3. Federal Coal Mine Health and
Safety Act of 1969: Abatement: With-
drawal Orders

When an inspector finds that an opera-
tor has failed to abate a violation within
the time originally fixed in a sec. 104(b)
notice, he abuses his enforcement discre-
tion by issuing a withdrawal order if, in
the circumstances, the time for abate-
ment should be further extended. 30
U.S.C. § 814(b) (1970).

APPEARANCES: Richard V. Backley,
Esq., Assistant Solicitor, and John H.
ODonnell, Esq., Trial Attorney, for
appellant, Mining Enforcement and
Safety Administration; Michael C.
Hallerud, Esq., and Jonathan F.
Buciter, Esq., for appellee, Old Ben
Coal Company.
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OPINION BY CHIEF ADMIN-
ISTRATIVE JUDGE DOANE

INTERIOR BOA RD OF MINE
OPERATIONS APPEALS

In an initial decision dated Feb.
24, 1975, Administrative Law Judge
Littlefield vacated an order of with-
drawal and an underlying notice of
violation, both of which were issued
io 'Old Ben Coal Company (Old
Ben) under sec. 104(b) of the Fed-
eral Coal Mine Health and Safety
Act of 1969. 30 U.S.C. § 814(b)
(1970). He vacated both citations on
the ground that the time fixed for
abatement of the condition cited as
a violation was too short to be rea-
sonable. The Mining Enforce-
ment and. Safety Administration
(MESA) appeals from Judge Lit-
tlefield's decision, contending: (1)
that he erred in vacating the subject
underlying notice because Old Ben
did not specifically request such
relief in its application for review;
and (2) that, in vacating the related
withdrawal order, he erred by fail-
ing to take into account a 2-hour pe-
riod which elapsed between the ex-
piration of the time specified for
abatement in the subject notice and
the time the related withdrawal
order was issued.

For the reasons set forth in detail
below, we conclude that the failure
of Old Ben to plead specifically for
an order vacating the subject notice
provides no basis for reversing
Judge Littlefield's order to that ef-
fect in the circumstances of this
case. Nevertheless, we are setting
aside that order because it is in-
consistent with see. 109 and con-

sequently an abuse of discretion
under see. 105(b) of the' Act. 30
U.S.C. §§ 815(b), 819 (1970).

Insofar as Judge iittlefield's
order vacating the subject with-
drawal order is concerned, we agree
with the result only and. are affirm-
ing on the ground that the time
fixed for abatement should have
been "* * * further extended ** *."
30 U.S.C. X 814(b) (1970).

Pro cedural and Factia c
Background

The subject notice of violation, 1
M.K., was issued to Old Ben at its
No. 26 Mine by a federal inspector
on Feb. 11, 1972. The inspector
cited Old Ben for alleged accumu-
lations of loose coal and- coal dust
which he found were in violation of
30 CFR 75.400. 30 U.S.C. § 864(a)
(1970). The time fixed for abate'
ment was 30 minutes.

Two hours after the time origi-
nally fixed for abatement expired,
the inspector returned to the areas
covered by the subject notice. Upon
finding that abatement had not
been completed, he issued a sec.
104(b) order of withdrawal, also
denominated M.K.

On Feb. 12, 1972, the inspector
once more examined the area
covered by. the subject notice and
withdrawal order, 'and upon find-
ing that the alleged condition had
been totally abated, issued a notice
to that effect.

On Mar 13, 1972, Old Ben timely
applied for review of Order 1 M.K.,
contending ultimately that it was
unlawfully issued. MESA's organi-
zational predecessor, the Bureau of
Mines, answered on Mar. 23, 1972,
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generally denying Old Ben's alle-
gations of invalidity.

Judge Liittlefield set this case for
hearing by notice, dated Feb. 7,
1974. The hearing took place as
scheduled on May 24, 1974.

Subsequently, Old Ben filed a
posthearing brief on Aug. 26, 1974,
and MESA did likewise on
Sept. 10.

Judge Littlefield handed down
his decision on Feb. 24, 1975, and
MESA timely noted an appeal on
Mar. 14, 1975. Subsequently, both
parties submitted briefs.

Issues on Appeal

A. Whether the Administrative
Law Judge erred in vacating the
subject notice of violation when
Old Ben never requested such relief
in its application for review.

B. Whether the Administrative
Law Judge mistakenly vacated the
subject withdrawal order on the
basis of an allegedly erroneous as-
sumption that the time fixed for
abatement was the 30-minute pe-
riod specified in the underlying
notice of violation rather than the
2 hours that elapsed between the

'issuance. of the notice and with-
drawal order.

Dzscussion

[1] As we noted at the outset,
Judge Littlefield vacated Notice 1
M.K. on the theory that the time
fixed for abatement therein was too
short. On appeal, MESA argues
that the Judge erred in providing
such relief in the absence of a spe-
cific request therefor in the applica-
tion for review.

Examination of the subject ap-

plication for review reveals that,
although Old Ben characterized
Notice 1 M.K. as "invalidly issued,"
there was, as MESA has pointed
out, no specific request that such no-'
tice be vacated.' A specific request

'In pertinent part, omitting attached ex-
hibits, the application for review reads as
follows:

"COMES NOW, Old Ben Coal Corporation,
Applicant, by and through its undersigned
attorney, and pursuant to Sec. 105(a) of the
Federal Coal Mine Health and Safety Act
of 1969 (P.L. 91-173), makes application for
review of Order of Withdrawal No. I ME of
Feb. 11, 1972, a copy of which is attached,
as Exhibit A.

I
"It is the position of Applicant that the

said Order was not lawfully issued in that
it was issued upon Applicant's failure to abate
an alleged condition within a time fixed which
was of such short duration as to be unreason-
able, arbitrary, capricious and Impossible of
performance by Applicant. In support of its
position, Applicant states as follows:

"1. Notice of Violation No. 1 MN of Feb. 11,
1972, a copy of which is attached hereto as
Exhibit B, was issued at 8:45 a.m., alleging
accumulations of loose coal and coal dust at
various locations as described In said Notice.
Said Notice required that the alleged viola-
tion be totally' abated by 9 :15 a.m. on the:
same day-an elapsed time of but thirty (30)
minutes:

'"2. Upon Applicant's failure to totally
abate the alleged violation within the time
fixed-which failure was insured by the un-
reasonably short time fixed for abatement-
the said Order of Withdrawal was issued.

"3. Applicant submits that the inspector
resorted to a subterfuge -il an effort to justify
the issuance of an order of withdrawal'when,
at most, a notice of violation might -have
been authorized. Under the type of pretext
illustrated in this instance, any alleged viola-
tion of a mandatory health or safety stand-
ard- can be converted into a situation calling
for an order of -withdrawal-without regard
to imminent danger or unwarrantable failure
by the operator-by the simple ruse of fixing
an impossibly 'short: time within which to
abate the alleged violation and then issuing
an order of withdrawal for failing to meet
the impossible abatement schedule. Applicant
does not believe that the Bureau of Mines'will
condone such misuse of the Federal Coal Mine
Health and Safety Act.:
- "For the foregoing reasons, Applicant urges
that said Order of Withdrawal was not law-
fully issued. Therefore, Applicant requests
that said Order be vacated and held to be-
void ab initio."
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for relief is required under 43 CFR
4.532(a) (1), which regulation gov-
erns the content of an application
for review The failure of Old Ben
to plead for vacation of the notice
as an incident to the vacation of the
withdrawal order constituted a de-
-feet in pleading when considered in
light of the evidence presented at
the hearing.3

Nevertheless, we are of the opin-
ion that the granting of relief by
Judge Littlefield despite such de-
fedt does not constitute reversible
error in the circumstances of this
case. We are so concluding because,
as we have indicated in the past, the
failure to make a timely objection
below precludes an appellant from
successfully claiming on appeal
that an Administrative Law Judge
erred by granting a party's claim
for relief, even though a pleading
defect occurred. See Zeigler Coal
tobpany, 3 IBMA 448, 456-8, 81
I.D. 729, 1974-1975 OSHD par.
19,131 (1974), aff'd on reconsidera-
tion, 4 IBMA 139, 82 I.D. 221, 1974-

2 Section 4.532(a) (1) of 48 CFR provides
as follows:

"(a) An application for review and an
answer shall comply with applicable general
requirements and shall contain: 

"(I) A short and plain statement of (i)
such party's position with respect to each
issue of law or fact which the party contends
is pertinent to the legality or correctness of
the order or notice; (ii) and the relief re-
quested by such party * * *.'2

Although a sec. 104(b) withdrawal order
may have been terminated, an applicant for
review of such order may claim that it should
be vacated because of an invalid underlying
notice which should itself be vacated. See
Zeigler Coal Cornpany, 4 IBMA 139, 147-150,
S2 I.D. 221, 1974-1975 OSHD par. 19,638
(1975), rev'd on other grounds sub nom,
United Mine Workers of America v. Kleppe,
.532 P. 2d 1403, cert. denied, U.S.
- (1976).

1975 OSHD par. 19,638 (1975),
rev'd on other grounds sub nom,
United ine Workers of America v.
Keppe, 432 F. 2d 1403, cert. denied,

U.S. - (1976).-
The record of this proceeding

shows that at the evidentiary hear-
ing MESA never once objected to
the materiality of evidence intro-
duced solely for the purpose of
showing whether the ondition
cited in the underlying notice was
actually in violation of 30. CFR
75.400. Indeed MESA produced
some of this evidence itself in sup-
port of a statement in its Answer
averring generally that the notice

* * was properly issued pursu-
ant to the provisions of Sec. 104(b)
* **." That statement alone shows
that from the very beginning
MESA expected Judge Littlefield
to make findings of fact and con-
clusions of law with respect to the
validity ab initio of the notice.
Moreover, any lingering misconcep-

'see also Fed. R. Civ. Poc. rule 15(b),
28 U.S.C.A. which reads as follows.:

;"(b) Amendments to onform to the Evim-
dence. When issues not raised by the plead-
ings are tried by express or implied consent
of the parties they shall be treated in all
respects as if they had been raised in the
pleadings. Such amendment of the pleadings
as may be necessary to cause them to conform
to the evidence and to raise these issues may
be made upon motion of any party at any
time, even after judgment; but failure so to
amend does not affect the result of the trial of
these Issues. If evidence is objected to at
the trial on the ground that it is not within
the issues made by the pleadings, the court
may allow the pleadings to be amended and
shall do so freely when the presentation of
the merits of the action will be subserved
thereby and the objecting party fails to satis-
fy the court that the admission of such evi-
dence would prejudice him in maintaining
his action or defense upon the merits. The
court may grant a continuance to enable the
objecting party to meet such evidence."
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tions that MESA may have har-
bored with respect to the precise
dimensions of Old Ben's claim for
relief should have been dispelled
following receipt of Old Ben's post-
hearing brief. There, Old Ben made
explicitly clear that it wanted the
Judge to vacate the notice, and it
set forth the reasons it thought
would support such action. Yet, in
replying to the posthearing brief,
MESA made no protest over the
apparent discrepancy between the
content of the brief and the plead-
ings contained in the application
-for review. It simply met Old Ben's
arguments head on. In view of
MESA's failure to make a protest
by objecting below at the appropri-
ate time, we hold that it failed to
preserve for appeal any objection it
might have made based on pleading
defects.

[21 Although we reject MESA's
reasoning for setting aside the
Judge's decision to vacate Notice 1
M.K. we nevertheless hold on de
novo review that it must be set aside
for other reasons. In vacating such
notice solely on the basis of Old
Ben's original contention that the
time fixed for abatement was too
short, Judge Littlefield seems. to
have overlooked Old Ben's aban-
donment of that theory. While Old
Ben's application for review does
suggest that the notice was invalid
for the reason specified by the
Judge, its posthearing1 brief makes
clear that in the end Old Ben was
arguing that the notice should be
vacated not because the abatement
time originally fixed was too short,

but rather because the issuing in-
spector allegedly erred in finding a
violation of 30 CFR 75.400 and also
because such regulation was alleged
to have been invalidly promul-
gated. Furthermore, an erroneously
short abatement time is not the kind
of defect which provides the basis
for a judgment vacating a notice of
violation. The Judge's conclusion to
the contrary was plainly inconsist-
ent with the mandatory command
of sec. 109 to assess a civil penalty
for every violation of a mandatory
health or safety standard, and we
hold that an order vacating a notice
of violation merely because it con-
tains an unreasonably short abate-
ment period is an abuse of discre-
tion under sec. 105(b). 30 U.S.C.
§ 815(b) (1970). Accordingly, we
are setting aside the Judge's order
vacating the subject notice. Such
action will permit the bringing of
a civil penalty proceeding based
thereon.5

B.

[3] We turn now to the remain-
ing question on appeal which is
whether Judge Littlefield erred in
adjudicating the validity of the
subject withdrawal order on the
basis of the 30-minute abatement
period fixed in Notice 1 M.K.
MESA argues that the 30-minute
period was "extended" by the ad-
ditional 2 hours that elapsed prior

The failure of the Judge to determine
whether there was in fact a violation as
found by the inspector was harmful to Old
Ben. However, Old Ben did not appeal, and
consequently, we need not remand, See a. 3,
supra.
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to the issuance of the related with-
drawal order.

Here again, both MESA and
Judge Littlefield seem to have mis-
apprehended the significance of the
evolving nature of Old Ben's attack
on the validity of the subject with-
drawal order. As we indicated
above, Old Ben initially pleaded
that such withdrawal order was in-
valid because the time originally
fixed for abatement in the underly-
ing notice of violation was unrea-
sonably short. However, in its post-
hearing brief, Old Ben significantly
altered its argument in light of the
terms of sec. 104(b) and the evi-
dence. Seeking to bring its claim
squarely into alignment with the
express statutory criteria for issu-
ance of section 104(b) withdrawal
orders, Old Ben contended in part
that the subject withdrawal order
was invalid' because it was based
upon the erroneous finding "* * *

that the period of time [for abate-
ment] should not be further ex-
tend * * *." The basic problem in
this case is that Judge Little-
field's findings and conclusions and
MESA's arguments on appeal re-
late to Old Ben's original argument
in its- application for review and
are largely unresponsive to the ulti-
mate issue that was tried by implied
consent and discussed at length in
Old Ben's posthearing brief.

Focusing upon the actual is-
sue, namely, whether the inspector
abused his enforcement discretion
by issuing a withdrawal order in-
stead of further extending the time
for abatement, it is immediately
clear that MESA's argument with

respect to the 2 hours. that elapsed
prior to the issuance of the subject
withdrawal order is only margi-
nally relevant. Even if we were to
accept the proposition that the fail-
ure by the inspector to reinspect
during the 2 hours following expi-
ration of the originally fixed 30-
minute abatement period consti-
tuted an extension of time under
see. 104(b) as a matter of Zaw, such
proposition could hardly be the ma-
jor premise of a logical argument
concluding with the holding that
the inspector correctly found that
the time fixed for abatement should
not be further extended.s That hold-
ing could only be based on premises
concerning the facts confronting
the inspector at the time he issued
the subject withdrawal order re-
garding whether an additional
abatement period should be allowed.
Viewed from that standpoint, it
does not matter whether the time
originally fixed for abatement was
impliedly extended from 30 minutes
to 2/2 hours.

Having exained the evidence of
record,, we are satisfied that, in the
circumstances, an additiorfal abate-
ment period should have been
granted in preference to the issu-
ance of a withdrawal order, and we
so find (Tr. 103, 109-111, 117-119).

c Parenthetically, we observe that the sub-
ject withdrawal order on its face plainly
stated that the predicate for its Issuance was
"5 * e the expiration of the time originalp

fixed * T *." That statement clearly under.
cuts MESA counsel's argument that there
was an implied extension of time. Moreover,
we think that an extension can only be
granted by formal notice, as indeed has beer
MESA's practice.
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Accordingly, we are affirming.the
portion of the decision below vacat-
ing Order 1 M.K., for the reasons
stated above.

ORDER

WHEREFORE, pursuant to the
authority delegated to the Board by
the Secretary of the Interior, 43
CFR 4.1(4), IT IS HEREBY
ORDERED that the decision in the
above-captioned docket IS SET
ASIDE insofar as it vacates Notice
1 M.K., Feb. 11, 1972.

IT IS FURTHER ORDERED
that the decision below IS AF-
FIRMED insofar as it vacates
Order 1 M.K., Feb. 11, 1972.

DAVmD DOANE

Chief Administrative Judge.:

WE CONCU:d

HOWARD J. SCHELLEEEG, JR.,
Administrative Judge.

Lous E. STRIEEL,
Member of the Board.

MOUNTAINEER COAL COMPANY

6 IMA 308

Decided September 04, 1976

Appeal by Mountaineer Coal Company
from a decision by Administrative
Law Judge Paul Merlin, dated July 14,
1975, in Docket No. MORG 75-272,
which upheld an imminent danger
Order of Withdrawal and denied an
Application for Review thereof.

Affirmed.

1. Federal Coal Mine Health and
Safety Act of 1969: Evidence: Cred-
ibility of Testimony

Where substantial evidence of record cor-
roborates the findings of the trial judge
that the testimony of the witness for one
party is more credible than testimony of
the witnesses for another party, the
Board, on appeal. will not disturb such
finding of credibility.

2. Federal Coal Mine Health and
Safety Act of 1969: Evidence: Photo-
graphs: Probative Weight

Where photographs are introduced in evi-
dence, particularly for the purpose of
showing shade and color, and the party
introducing such evidence fails to estab-
lish the accuracy thereof in terms of be-
ing true representations of the shade and
color of the subject of such photographs,
it is proper for the trier of fact to give
no probative weight to such evidence.

APPEARANCES: Alan B. Mollohan,
Esq., and Michael G. Kushnick, Esq.,
for appellant, Mountaineer Coal Com-
pany; Thomas A. Mascolino, Esq.,
Assistant Solicitor, and Frederick W.
Moncrief, Esq., Trial Attorney, for ap-
pellee, Mining Enforcement and Safety
Administration.

OPINION BY CHIEF ADMIN-
ISTRATIFE JUDGE DOANE

INTERIOR BOARD OF MINE
OPERATIONS APPEALS

FaCtual and Procedural
Background

At 1 p.m. on Feb. 3, 1975, a Min-
ing Enforcement and Safety Ad-
ministration (MESA) inspector

222-093-76-2
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issued a sec. 104 (a) Order of With-
drawal to Mountaineer Coal Com-
pany (Mountaineer) during an
inspection of Mountaineer's Love-
ridge No. 22 Mine located in Fair-
view, Marion County, West Vir-
ginia. This Order cited the follow-
ing. conditions as constituting an
imminent danger:

The No. 1 belt located in the main
north section had an excessive amount
of coal float dust (fine) on the floor and
3 feet up the ribs for a distance of 2000
feet and in the adjoining crosscuts right
and left and in the No. 3 entry which
runs parallel with the conveyor belt
entry.

There is [st] five bottom rollers bad
in this conveyor belt.

The Order was terminated at 11:30
a.m. on Feb. 5, 1975. On the morn-
ing of Feb. 4, 1975, a party consist-
ing of the president of Mountain-
eer, the chairman of the United
Mine Workers local safety' commit-
tee, an independent mining engi-
neer, the vice president in charge
of safety of Mountaineer's parent
company, Consolidation Coal Com-
pany, the company shift inspector
who had accompanied, the MESA
inspector when the Order was is-
sued, a metallurgical and environ-
mental engineer employed by an-
other subsidiary of Consolidation
Coal Company, and a professional
photographer inspected the cited
conditions. At this time the photog-
rapher took a number of pictures
of the area, some of which were of-
fered and accepted as evidence
by the Administrative Law Judge
(Judge).

Mountaineer filed a timely Ap-
plication for Review of this Order
and a hearing was held in Arling-
ton, Virginia, on Apr. 30, 1975. On
July 14, 1975, the Judge issued his
decision in which he concluded that
the Order had been properly issued
and denied Mountaineer's Appli-
cation for Review. In reaching this
result the Judge found that the
MESA inspector's description of
the area, that it was black with float
coal dust on the floor and three feet
up the ribs, was essentially corrob-
orated by the shift inspector who
was present during both the MESA
inspection and the company inspec-
tion, and he found that the condi-
tion cited in the Order existed as
alleged. The Judge based his con-
clusion that imminent danger ex-
isted on his findings that: (1) the
cited condition did exist; (2) the
subject mine had experienced meth..
ane ignitions in the past; (3) the
belt was shaggy and old; and (4)
the belt had five bad rollers.

In his decision, the Judge Ac-
knowledged that a conflict existed
between the inspector's description
of the area and that of the company
inspection team. In resolving this
conflict by accepting the inspector's
testimony the Judge found that the
conditions were materially changed
between these two inspections by
the carrying out of the company
shift inspector's order to have the
area dragged. He also found that
the photographs submitted by
Mountaineer did not provide a basis
for vacating the Order because
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some of the testimony indicated that
the photographs distorted the true
condition particularly with respect
to brightness, one of the principal
substantive issues herein, and that
Mountaineer produced no evidence
that such distortion did not occur.

.Mountaineer filed a timely Notice
of Appeal, and, in its supporting
brief, contended that the Judge
erred in: (1) finding that the area
had- been materially changed be-
tween the two inspections; and (2)
refusing to accept the testimony of
the operator's witnesses, the accu-
racy of the photographic exhibits,
'and the results of the analysis of
float coal dust samples taken by the
operator. Ultimately, Mountaineer
contends that the Judge's accept-
ance of the inspector's description
of the area and his conclusion that
an imminent danger existed con-
stituted error.

In its reply brief, MESA states
that the Judge's finding that the
cited conditions existed as described
by the inspector was not based
solely on his finding that the area
had been materially changed, but is
supported by the substantial evi-
dence of record. Further, MESA
contends that the Judge was cor-
rect in concluding that these condi-
tions constituted imminent danger.

The Board held oral argument in
this case on Jan. 30, 1976.

Issue Presented

Whether the Judge erred in ac-
cepting the testimony of the MESA

inspector regarding the condition
cited in the Order and in discount-
ing the testimony and photographs
of the operator on the ground that
they were not descriptive of the
conditions existing in the mine at
the time of issuance of the subject
Order.

Disaussion

Mountaineer is not contending
that the Judge erred in his conclu-
sion of law, supported by witnesses
for both parties, that if an accumu-
lation of float coal dust is "black,"
it is approaching the point where it
will propagate an explosion or mine
fire, and in and of itself, is an im-
minent danger (Tr. 85, 87, 94, 150-
151). Mountaineer is challenging
the Judge's ultimate finding of fact
that the accumulation cited was
"black" based upon the MESA in-
spector's testimony. After review
and analysis of the record, we are
of the opinion that the Judge's
findings of fact are supported by
substantial evidence.

[1] In making his findings of
fact the Judge resolved the eviden-
tiary conflict between MESA and
Mountaineer in MESA's favor.
MESA's evidence consisted of the
testimony of the issuing inspector
concerning the conditions he ob-
served during the inspection and
the testimony of a MESA expert on
the characteristics of float coal dust
and accumulations thereof. Moun-
taineer's evidence consisted of the
testimony of the six members of the
inspection team, photographs taken
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at the time of the company-orga-
nized inspection, and the results of
the analysis of float coal dust sam-
ples taken by Mountaineer. In find-
ing that the conditions existed as
cited by the MESA inspector, the
Judge found his testimony to be
more credible because it was essen-
tially corroborated by the testi-
mony of the only Mountaineer wit-
ness, the shift inspector, who was
present during both the MESA in-
spection and the company-orga-
nized inspection (Dec. p. 7). He also
found that Mountaineer's other wit-
nesses materially changed the con-
ditions in the subject area from
those observed by the MESA in-
spector on Feb. 3d by walking
through such area (Dec. p. 8). The
Judge based his ultimate finding of
material change primarily on his
finding that the area in question
had been recently dragged. As he
pointed out, upon seeing the area in
question the MESA inspector told
the company shift inspector to have
the area. dragged (Tr. 119). The
company shift' inspector then told
his assistaint to get a man or two
and start dragging the belt (Tr.
120). Neither party at the hearing
addressed'the question to any wit-
ness-whether the belt was in fact
dragged as directed. Thus,- the
Judge was confronted with testi-
mony by Mountaineer's witnesses
that the area looked recently
dragged at the time of their inspec-
tion (Tr. 144-145, 157,166-167, 169,
172, 176, 191), testimony of the
MESA inspector that none of the
area looked dragged at the time of

his inspection (Tr. 59), and an out-
standing order to' have the area
dragged between the two inspec-
tions. In accepting the inspector's
testimony the Judge chose to be-
lieve that the order to have the belt
dragged was carried out. There is
no evidence of record which would
indicate that this choice was errone-
ous. Accordingly, his finding of
dragging and material change of
conditions between the time the
order was issued and the time of
the company inspection must h,
affirmed.

[2] With respect to the photo-
graphs submitted by Mountaineer,
the Judge refused to accord them
probative weight because they were
taken after the area had been
dragged and because observations of
two of Mountaineer's witnesses re-
garding the brightness of the; pic-
tures (Tr. 132, 164-165) cast fur-
ther doubt on the accuracy of the
pictures apart from the intervening
dragging. Although the Board is
appreciative of the'effort made by
Mountaineer to. supplement, the
verbal 'record with photographic
evidence, we must 'concur 'with the
Judge in his statement that "where
*** shading and degree of color are
the principal substantive issues and
where * * * pictures taken under-
ground are used to sustain a partic-
ular pos tion with respect to shad-
ing and color, proof should be
introduced that the very manner in
which the pictures were taken, e.g.,
flash equipment, did not distort real-
ity." The record indicates that such
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a distortion may have occurred (Tr.
132, 164-165). Mountaineer offered
no evidence which would substanti-
ate the accuracy of the photographs.
Accordingly, the Board is reluctant
to disturb the Judge's finding that
the photographs failed to provide a
basis for vacating the Order.

Mountaineer also contends that
the results of the analyses of three
dust samples should have beenf ac-
corded more. probative weight by
the Judge. The Judge accorded
these results no probative weight for
a variety of reasons which included:
1) the samples were taken after the
area had been dragged; 2) Moun-
taineer could not explain or identify
the procedure used to take the sam-
ples even though it stated that a
MESA procedure was followed; 3)
it was not shown that the individual
taking the samples was trained or
qualified to do so; 4) skim samples
were taken but MESA's expert on
float coal dust stated that the taking
of skim samples was not practical
(Tr. 111-112); and 5) the samples
were submitted by Mountaineer to
MESA for analysis unfairly in that
such submission was made without
informing MESA's analyst that the
samples had been taken in connec-
tion with the subject withdrawal
order and that the results might be
used in challenging such Order.

The Board is of the opinion that
Mountaineer's contention cannot be
sustained. It has failed to show that
the reasons given by the Judge for

not according the laboratory anal-
yses results any probative weight
are fallacious or incorrect. There-
fore, we concur in the Judge's find-
ing that the, laboratory analyses of
the three dust samples submitted by
Mountaineer should be accorded no
probative weight.

Since the Board has affirmed the
Judge's finding with .respect to the
presence of an excessive accumula-
tion of float coal dust and since the
Judge found, and Mountaineer did
not dispute, that there were numer-
ous ignition sources in the belt entry
including the old and shaggy belt
itself and the five bad bottom roll-
ers, and that the instant mine had a
history of methane ignitions, we
must also affirm the Judge's conclu-
sion that imminent danger existed
at the time of issuance of the subject
Order of Withdrawal.

ORDER

WHEREFORE, pursuant to the
authority delegated to the Board by
the Secretary of the Interior (43
CFR 4.1(4)), IT IS HEREBY
ORDERED that the Judge's deci-
sion in the above-captioned case IS
AFFIRMED.

DAVID DOANE,

Chief Adrinistrative Judge.

WE CONCUR:

HOWARD J. SCHELLENBERG, JR.,

4dministrative Judge.

DAVID TORBETT,
Alternate Administrative Judge.
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RELOCATION OF FLATHEAD IRRI-
GATION PROJECT's KERR SUB-
STATION AND SWITCHYARD

Withdrawals and Reservations: Gen-
erally-Statutory Construction: Gen-
erally-Indian Water and Power Re-
sources: Generally.
See. 5(b) of the Act of May 25, 1948
(62 Stat. 269) is not applicable to those
tribal lands upon which the Flathead Ir-
rigation Project's Kerr 'Substation and
Switchyard are located.

The opinion dated Jan. 3, 1968,
M-36735, is reversed and with-
drawn.

M-36735 (Supp.)

September 24, 1976

OPINION BY ASSOCIATE
SOLICITOR CIHAMBERS

OFFICE OF THE
SOLICITOR

September 17, 1976

To: COuMISSIONER OF INDIAN Ar-
FAIRS ATTN: OFFICE OF TRUST

RESPONSIBILITIES

FROm: .ASSOCIATE SOLICIToR, INDIAN
AFFAIRS

SUBJECT: WHETHER SEC. 5 (b) OF

THE ACT OF MAY 25, 1948 (62
STAT. 269) is APPLICABLE TO

LANDS ON WHICH THE KERR SUB-
STATION OF THE FLATHEAD IRRIGA-

TION PROJECT IS LOCATED.

The Kerr Substation of the Flat-
head Irrigation Project is situated
on a tract of land identified as Lot 8
of Sec. 11, T. 22 N., R. 21 W., P. M.,

Montana. This land, owned by the
Tribes, was reserved by the Secre-
tary pursuant to a 1909 Act author-
izing him to reserve from further
disposition all locations within the
reservation "chiefly valuable for
power sites or reservoir sites." Sec.
22 of the Act of Mar. 3, 1909 (35
Stat. 781, 795).'.

No serious Congressional con-
sideration was given to the develop-
ment of power at the sites reserved
by the Secretary under the author-
ity of see. 22 of the 1909 Act, supra,
until 1926. Through the Appro-
priations. Act of May 10, 926 (44
Stat. 464-65), Congress appro-
priated funds for the continued
construction of the Flathead Ir-
rigation Project (which had begun
in 1909) and also authorized ap-
propriations for the development
of power on the reservation (pre-
sumTbly at those sites reserved by
the Secretary of the Interior in
1909-1910 2). Before construction

Pursuant to this authority, the Secretary,
by letters to the President of the Senate and
Speaker of the ouse of Representatives,
dated Apr. 21, 1909, Mar. 2, 1910, and
Apr. 28, 1910, respectively, withdrew certain
tribal lands, which included reservoir sites
and five hydroelectric sites. One of the sites
reserved (tribal site No. 1) is the site upon
which the Federal Power Commission Kerr
Project No. 5, Montana, is now located. In-
cluded in this tribal site No. 1 was Let 8 of
Sec. 11, T. 22 N., R. 21 W., P. M., Montana.
The other four sites are downstream from
Site #1 and have yet to be developed. They
include Buffalo Rapids Sites #3 and #4, which
the Tribes and the Montana Power Company
at one time contemplated developing jointly
under a Federal Power Commission license;
Sloane's Bride, Site #3 (between the Buffalo
Rapids Sites) ; and Site #5, considerably
further downstream.

2 The legislative history of the 1926 Act,
supre, is silent as to the intent of Congress
relative to the purpose and location of the
power plants to be constructed.
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began, however, the Rocky Moun-
tain Power Company-a subsidiary
of the Montana Power Company-
attempted to persuade this Depart-
ment and Congress to permit full
private development of the power
production potential on the reser-
vation. These negotiations resulted
in an amendment to the 1926 Act,
supra, through the Act of Mar. 7,
1928 (45 Stat. 212, 213), which
authorized the Federal Power
commission to issue a license for
the private developnent and pro-
duction of hydroelectric power at
the sites reserved by the Secretary
in 1909-10. The 1928 amendatory
legislation also authorized the un-
expended balance of the 1926 ap-
propriation for- the construction
of the reservation's power system
to be used for the construction and
operation of a power -distribution
system for the irrigation project.
The Federal Power Commission
subsequently issued a license to the
Rocky Mountain Power Company,
which license was subsequently
transeferred to the Montana Power
Company. After Kerr Dam was
constructed in the 1930's-and until
1954 3-these lands were a part of

2 In 154 the Fathead Irrigation. Project
initiated negotiations with the Tribal Coun-
cil of the Confederated alish and Kootenai
Tribes seeking approval for the consolidation
and relocation to Lot 8 of Sec. 1, T. 22 N.,

R. 21 W., Principal Meridian, Montana, of a
switchyard and substation which were pur-
*chased from the Montana Power Company.
The Tribal Council approved of the requested
relocation on the condition that a determina-
tion would be made as to whether additional
compensation is owing to the Tribes for the
use of Lot 8 for irrigation purposes.

the licensed project and used by
Rocky Mountain and Montana
Power.

The Flathead Irrigation Project
facilities were constructed on tri-
bal lands and individual allotted
lands, but until the enactment of
subsec. 5 (b) of the Act of May. 25,
1948, 62 Stat. 269, no provision was
made to compensate the Tribes for
this use of their property.

Subsec. 5 (b) of the 1948 Act.
supra, provided that $400,000 be
deposited in the United States
Treasury for the benefit of the
Tribes;

* e * of which sum one-half shall be
in full settlement of all claims of said
tribes on account of the past use of tri-
bal lands for the physical works and
facilities of the irrigation and power sys-
tems of the [irrigation] project, or for
wildlife refuges; and the other one-half
shall be in full payment to said tribes for
a permanent easement to the United
States, its grantees and assigns, for the
continuation of any and all of the fore-
going uses, whether heretofore or here-
after initiated, upon the tribal lands now
used or reserved f or the foregoing pr-
poses. * * * The amount deposited in
the Treasury pursuant to this subsection
shall be added to the construction costs
of the project and shall be reimbursable.
(Italics added).

The primary purpose of the 1948
Act, supra, was to establish repay-
ment procedures for the Flathead

A The Flathead Irrigation Project's power
distribution system is entirely separate and
distinct from the hydroelectric production
system built and operated by the Montana
Power Company pursuant to a license issued
by the Federal Power Commission. The Flat-
head Irrigation Project does not encompass
significant power production facilities.
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Irrigation Project so as to insure
the ultimate recovery by the United
States of the whole amount of its
reimbursable investment in the con-
struction of the irrigation and
power systems of the irrigation
project. See H. Rept. No. 1691, 80th
Cong. 2d Sess. (1948) and Confed-
erated Salish and Kootenai Tribes
v.- United States, .181 Ct. Cl. 39,
749, n.5 (1967).

I have been asked by the Confed-
erated Salish and Kootenai Tribes
to reexamine an earlier conclusion
by an Assistant Solicitor of this Di-
vision holding that the payment to
the Tribes under sec. 5(b) of the
1948 Act, supra, included payment
for the relocation of the irrigation
project's switchyard and substation
to tribal lands.5 The lands in ques-
tion were clearly "reserved for
power systems" in 1948; the critical
,question is whether they were' re-
served for "power systems of the
[irrgation] project" as of the date
of that Act. I conclude that they
were not, and hence that the Tribes
have never been compensated for
their use. Myf reasoning' follows:

The Flathead Indian Reserva-
tion was established by the Treaty
of Hell Gate, July 16, 1855 (12 Stat.
975). By the Acts of Apr. 23, 1904
(33 Stat. 302) and May 29, 1908 (35
Stat. 444), provisions were made,
inter aa, for the construction of
an irrigation system within the res-
ervation. Congress; through the

6Memorandum of- Oct. 20, 1965. and
Jan. 31, 1968 of the Assistant Solicitor,
Indian Legal Activities, re: Enlargement of
Rerr Substation, Flathead Irrigation Project.
See n. 3.

Appropriations Act of Mar. 3, 1909
(35 Stat. 81, 795), appropriated
funds for the construction of this
irrigation system. The original
plan for the Flathead Irrigation
Project contemplated only the de-
velopment of the Flathead River
to furnish power for pumping to
supplement' the gravity water sup-
ply.5,

Construction of the Flathead Ir-
rigation Project began shortly after
1909 and the project was substan-
tially completed by the mid-1940's.
At the present time, the Flathead
Irrigation Project consists'basically
of two components; (a) an irriga-
tion system which is designed to
provide water for approximately
138,000 acres of land within the res-
ervation; and (b) a power distri-
bution system which is designed to
provide power for all purposes
throughout the Flathead Indian
Reservation. The power furnished
to the Flathead Irrigation Project
for distribution is produced mainly
by the operation of the Montana
Project No. 5 by the Montana
Power Company (See n. 4, supra).
The irrigation project also has a
small generating unit, known as the
Hell Roaring Creek Power Project
which is capable of producing only
a small amount of power for pump-
ing to supplement the gravity wa-
ter supplies. It has no'substantial
power generating facilities.

The original plan for the Flat-
head Irrigation Project was to de-
velop only that amount of power
from the Flathead River necessary

6See this Department's Legislative History
for the Act of May 25, 1948 (62 Stat. 269).
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to pump additional water to sup-
plement the gravity 'water sup-
ply. However, when appropriating
funds for the construction of the
irrigation project, Congress also
recognized that the Flathead In-
dian Reservation contained other
valuable natural power sites which
would not be needed to implement
the operation of the irrigation proj-
ect. The Senate Interior Committee
reporting on the bill which ulti-
mately became the Appropriation's
Act of 1909, spra, announced that
"(t) here are located in this reserva-
tion power sites of great value, and
it would be advisable from every
point of view to reserve these sites
for future disposition by congres-
sional action." Senate Rept. No.
1036, 60th, Cong., 2d Sess., 17-18
(1909). Accordingly, Congress en-
acted section 22 of the Appropria-
tion's Act of 1909.

In discussing Congressional in-
tent for the enactment of section 22
of the 1909 Act, spra, the Court of
Claims in the case entitled Conled-
erated Sabish and Kootenai Tribes
v. United States, 181 Ct. Cl. 739
(1967), recognized (at p. 745) that
withdrawals pursuant to section 22
of the 1909 Act, supra, were not in-
tended to support the operation of
the irrigation project but rather to
reserve in Congress the right to di-
rect the future hydroelectric devel-
opment of these locations-whether
by the Flathead Irrigation Project
or by someone else. In 1928 Con-
gress did authorize the hydroelec-
tric development of these sites, and

Lot 8 was withdrawn in 1930 pur-
suant to the provisions of section 24
of the Federal Power Act, 16 U.S.C.
§818 (1970), for the Montana
Power Company's Kerr Project No.
5. An Order of the Commission,
dated Oct. 2, 1963 (Docket No.
DA-173-Montana; Bureau of In-
dian Affairs, Department of the In-
terior), reflected the fact that Lot 8
was withdrawn for power purposes
and was being used by the Montana
Power Company for the dam site,
powerhouse, operators' quarters and
switchyard. Based on these facts, I
conclude that neither of these with-
drawals were for "the'irrigation
project" as required by: the 1948
Act. To be sure, Project No. 5 is
required by its Federal Power
Commission license to deliver pow-
er to the project, but that fact
plainly does not make it part "of
the project" as required by section
5(b) of the 1948 statute. Project
No. 5 is operated by a separate and
unrelated company; its relationship
the project is that of a vendor.
Moreover, even if the Secretary's
1909-10 withdrawal of Lot 8 could
be perceived as intended to benefit
the proposed irrigation project, the
purpose of that withdrawal was
modified in 1930 to develop the site
to aid in the production of hydro-
electric power by Montana Power-
a separate entity.7

Counsel for the Flathead Irriga-
tion Project has discussed this mat-
ter with my staff and has for-

7 See n. 4, supra.
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warded for our review copies of the
pleadings, orders, and a final judg-
ment in a 1942 condemnation I pro-
ceeding entitled United States v.
Montana Power Company, et al.,
Civil No. 124, U.S.D.C., Montana.
In this proceeding the United
States, on behalf of the Flathead
Irrigation Project, brought suit
against the Montana Power Com-
pany to condemn certain of its
lands, power lines, and rights-of-
way. Included in this action was the
condemnation of a power line and
right-of-way across Lot S. The
court awarded to the United States,
inter alia, all right, title, and inter-
est of the Montana Power Company
to the transmission line and right-
of-way that traversed Lot 8.'

Counsel for the irrigation project
takes the position that these docu-
ments establish that, in 1948, the ir-
rigation, project had physical facil-
ities on Lot 8 and, therefore,
pursuant to section 5 (b) of the 1948
Act, supra, the Tribes-had been com-
pensated for a permanent easement
to the United States for the use of
all of Lot 8.

I do not agree with counsel's posi-
tiorn. As a result of the condemna-
tion action, only a portion of Lot 8
was being used in 1948 for the
physical works and facilities of the
irrigation project. While section
S (b) of the 1948 Act supra, may
have needlessly vested the United
States with a permanent easement
to the right-of-way that was the
subject of the 1942 condemnation
action, the 1954 relocation of the ir-
rigation project's switchyard and
substation to another area within

Lot 8 obviously did not come within
the provisions of section 5(b) be-
cause, if the Secretary's 1909-10
withdrawal of Lot 8 was to benefit
the irrigation project, there would
have been no need for the 1942 con-
demnation proceeding at least as to
the right-of-way because the irriga-
tion project would have been the
grantor of such an easement.

For the above-stated reasons, I
am of the opinion that that portion
of Lot 8 of Sec. 11, T. 22 N., R. 21,
WI P. M., Montana, upon which tbe
switchyard and substation were re-
located, was not used in 1948 by the
Flathead Irrigation Project and the
the Secretary's 1909-10 reservation
of Lot 8 was not to aid the develop-
ment and operation of the irriga-
tion project. Subsec. 5 (b) of the
1948 Act, supra, is therefor inappli-
cable and the Tribes have gone un-
compensated for the use of that por-
tion of Lot 8 upon which the
irrigation project's switchyard and
substation are located. The mem-
orandums of the Assistant Solicitor
on this subject (dated Oct. 20, 1965
and Jan. 31, 1968) are reversed and
withdrawn.

REID, PEYTON CHAMBERS,

Associated Solicitor.

CLINCHFIELD, COAL COMPANY

6 IMA 319

Decided September 27, 1976

Appeal by Clinchfield Coal Company
from a decision by Administrative
Law Judge Michael A. Lasher, Jr., as-
sessing $11,000 in civil penalties in
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Docket No. NORT 74-751-P, for vio-
lations pursuant to sec. 109 of the
Federal Coal Mine Health and Safety
Act of 1969.

Affirmed.

1. Federal Coal Mine Health and
Safety Act of 1969: Appeals:
Generally

Where a party fails to raise an issue in
prehearing pleadings, or at the hearing,
it is precluded from doing so before the
Board unless such issue involves juris-
diction or mootness.

2. Federal Coal Mine Health and
Safety Act of 1969: Hearings: Notice
and Service

An operator is given fair notice of the
type and number of violations charged
where an order of withdrawal specifi-
cally enumerates conditions and-alleges
that each such condition is a violation of
a specific mandatory safety standard.

APPEARANCES: Raymond E. Davis,
and John F. Hanzel, Esqs., for appel-
lant, Clinchfield Coal Company;. Rob-
ert J. Phares, Acting Assistant Solici-
tor, and Frederick W. Moncrief, Trial
Attorney, for appellee, Mining En-
forcement and Safety Administration.

OPINION BY ADMINISTRA-
TIVE JUDGE SCHELLEN-
BERG

INTERIOR BOARD OF MINE
OPERATIONS APPEALS

On Sept. 28, 1973, an iminent
danger withdrawal order was is-
sued in Clinchfield Coal Company's
(Clinchfield) Chaney Creek No. 2
Mine located in Clincifield, Rus-
sell County, Virginia. The order,
issued pursuant to sec. 104(a) of

the Federal Coal Mine Health and
Safety Act of 1969 (Act) de-
scribed the following conditions:

A fatal roof fall accident has occurred
underground on the "B" Left Section off
the West Mains. This order is written
pending the completion of an investiga-
tion to determine the cause of the acci-
dent and means to prevent a similar
occurrence.

Continuation Sheet No. 1

The- following violations of the ap-
proved roof control plan, of section [30
CER] 75.200 were revealed during the
accident investigation.

(1) The approved roof control plan
was in violation in that metal jacks of
sufficient length were not provided to
support the roof by permanent roof
supports during roof bolting operations.

(2) Testimony of employees given dur-
ing the investigation revealed that all
the provisions of the approved roof con-
trol plan have not been fully explained
to all workmen whose duties require
them to be on a working section. This
is a requirement of the approved roof
control plan which is to be initialed
[sic] within one week after receipt of
the plan. The approved roof control plan
for this mine is dated July 19, 1973.

(3) A supply of supplementary roof
supports of 20 posts of suitable proper
length were not provided within 500 feet
of the working places, on the dumping
point.

(4) Sufficient suitable roof sounding
devices were not provided for all the
mobile face equipment on this section
[haulage equipment excepted] (Exhibit
P-i). 

On Oct. 1, 1973, the inspector de-
termined that the above conditions
had been totally abated and termi-
nated the order.

On Apr. 29,1974, the Mining En-
forcement and Safety Administra-

130 U.s.C. §§ 801-960, 841(a) (1970).
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tion (MESA) filed a Petition for evidentiary hearing it has waived
Assessment of Civil Penalty to its right to plead that issue before
which a copy of the above order was this Board. (See Old Ben Coal Co.,
attached. On May 20, 1974, Clinch- 6 IBMA 294, 301-302, 83 I.D. 335,
field filed an answer generally 1976-1977 OSHD par. 21,094
denying that the violations o- (1976); and Zeigler Coal Co., 3
curred and requested a hearing. An IBMA 448, 456-8, 81 I.D. 729,
evidentiary hearing was held in 1974-1975 OSIHD par. 19,131
Kingsport, Tennessee, on Nov. 24, (1974)). The question of multiplic-
1975. ity of violations as opposed to a

The Judge issued his initial deci- single violation was not raised by
sion on May 7, 1976. As to each al- the appellant at any time before the
leged violation he made specific Judge. To the contrary, at the
findings concerning the operator's evidentiary hearing before the
liability and the 'criteria under sec. Judge, MESA's witness testified
109 (a) of the Act. Having con- and enumerated four specific viola-
cluded that three of the four tions (Tr. 33-36). This multiplicity
alleged violations were proved, he was neither objected to nor chal-
assessed the following penalties: lenged by counsel for Clinchfield
Failure to provide meta jacks fact was acquiesced in by

of sufflicient length_------ $5, 000 counsel (Tr. 56).
Failure to supply supplementary [2] Even if this holding relative

roof supports - --- 1, 000 to a pleading defect were not the
Failure to provide suitable roof

sounding devices -__ 5, 000 case, the Board does not agree, 'as
Clinchfied argues in its brief, that

Total - _----_ -$11, 000 the facts in the instant case are
analogous to those in Old Ben Coal

ISSUE ON APPEAL g
Co., 4 IBMA 198, 82 I.D. 264, 1974-

1. Whether failure to raise an 1975 OSHD par. 19,723 (1975).
issue in prehearing pleadings or at The matter at issue is distinguished
the evidentiary hearing precludes a from the aforementioned case in the
party from doing so on appeal be- following respects: In that case the
fore the Board. Judge determined and designated

2. Whether Clinchfield had ade- separate violations of the stand-
quate notice that four individual ards, whereas in the instant case the
violations of the roof control stand- record indicates that "Continuation
ard were being charged. Sheet No. 1" of Order No. 1 CAG,

DISCUSSION . . Sept. 28, 1973, clearly lists four
separately enumerated conditions

[1] The Board, on at least two charged by the inspector to be
previous occasions, has held that in violation of 30 CFR 75.200.
where a party fails to raise an issue MESA's Petition for Assessment of
in prehearing pleadings or at the Civil Penalty states that copies of
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these documents were attached to
the Petition and served upon
Clinchfield by certified mail. In
addition, the "Report of Fatal Coal
Mine Roof-Fall Accident" 'com-
piled as a result of the accident in-
vestigation also lists four separate
violations of 30 CFR 75.200 (Court
Exhibit No. 1, p. 6). At the hearing,
counsel for Clinchfield indicated
that he had received a copy of the
report (Tr. 91).

In addition, the Government's
witness testified at the evidentiary
hearing with respect to four specific
violations. That testimony was not
challenged in any manner by coun-
sel for the operator during the
course of the hearing. Finally, the
Judge made findings with respect
to four specific violations based on
the evidence presented and the pe-
tition as filed by MESA and served
upon the operator..

We conclude, therefore, that
Clinchfield has not shown that it
was prejudiced by insufficient no-
tice -of the four specifically alleged
violations for which penalties were
assessed.

ORDER

WHEREFORE, pursuant to the
authority delegated to 'the Board
by the Secretary of the Interior (43
CFR 4.1(4)), IT IS HEREBY
ORDERED that the Judge's'deci-
sion in the above-captioned case IS
AFFIRMED. IT IS FURTHER
ORDERED that Clinchfield' Coal
Company pay the penalties assessed
in the total amount of $11,000 with-

in 30 days from the date of this
decision.

HOWARD J.
SCELLENBERG, JR.,
Administrative.Judge.

WE CONCUR:

DAVD DOANE,
Chief Administrative Judge.

LoUIs E. STRIEGEL,
Membler of the Board.

APPEAL OF ADDISON CONSTRUC-
TION COMPANy

IBCA-l064-3-75

Decided September 29, 1976

Contract No. 14-06-D-7333, Addi-
tions to Stegall Substation, Bureau of
Reclamation.

Sustained.

1. Contracts: Performance or Default:
Release and Settlement-Contracts:
Construction and Operation: Actions
of Parties
Insertion of the words "no exceptions"
in a release executed by the contractor
was held not to bar further considera-
tion of the contractor's pending request
for an extension of time where the Gov-
ernment's instructions for executing the
release dealt only with claims in stated
dollar amounts and directed the con-
tractor to insert "no exceptions" if no
such claims were to be filed and where
in their conduct the parties did not treat
the release as final.

2. Contracts: Performance or Default:
Excusable Delays-Contracts: Dis-
putes and Remedies: Damages: Liqui-

353]
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dated Damages-Contracts: Disputes
and Remedies: Burden of Proof

Where the Government failed to explain
the presence of water which entered a
230 KV reactor while the reactor was
under Government control and protected
by' Government security measures and
where the water caused more extensive
repairs to the reactor than would other-
wise have been necessary, the Board
found no basis for determining the por-
tion of the delay for which each party
was responsible and held that liquidated
damages could not be charged for any of
the delay.

APPEARANCES: Mr. Laurent A.
Bougie, Attorney at Law, Tilly &
Graves, Denver, Colorado, for the ap-
pellant; ir. Gerald D.; O'Nan, Depart-
ment Counsel, Denver,- Colorado, for
the Government.

OPINION BY ADMINISTRA-
TIVE JUDGE PACKWOOD

INTERIOR BOARD OF
CONTRACT APPEALS

This is an appeal from the con-
tracting officer's denial of appel-
lant's request for an extension of
time for completion of a construe-
tion contract. The contracting offi-
cer's finding of fact pointed out that
appellant had signed a release re-
linquishing his right to a contract
adjustment, but the contracting offi-
cer did not treat the release as the
final disposition of the matter and
ultimately denied the request on the
grounds that appellant failed to
show any excusable cause for the
delay.

Findings of Fact

The contract, in the estimated
amount of $192,727, was awarded

by the Bureau of Reclamation to
the Addison Construction Com-
pany on May 12, 1972. The contract
provided for construction and coin-
pletion of Stage 03 Additions to the
Stegall Substation in accordance
with Specifications No. DC-6944.
The contract included Standard
Form 23-A, Oct. 1969 Edition '(Ap-
peal File, Exhibit 1).

Addison received notice to pro-
ceed on May 20, 1972. Paragraph 15
of the specifications divided the con-
structioni into two parts and sched-
uled completion of part one within
375 days after receipt of the notice
to proceed and part two within 500
days. Part one was completed 5 days
earlier than required and is not in-
volved in this appeal. The date-of
receipt of the notice to proceed es-
tablished Oct. 2,1973, as the comple-
tion date for part two.

The work described under part
two was primarily to furnish and
install a 230 kilovolt reactor, a do-
vice similar in some respects to a
transformer. The reactor selected by
Addison to meet the specifications
was manufactured by the General
Electric Company' at Pittsfield,
Massachusetts.

The reactor was shipped from
Pittsfield by rail on June 21, 1973,
and arrived at the Stegall Substa-
tion on July 16, 1973. There was a
positive pressure of 5 pounds per
square inch inside the reactor and
the dew point measured -32 de-
grees F., well within the dry range.
External and internal inspection of
the reactor revealed no sign of dam-
age in transit and the only irregu-
larity found was a loose locknut on
a coil jackbolt, which was restored
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to the proper tension (Appellant's
Exhibit A, I Tr. 56). 1

During the time the reactor was
removed rom the railcar and as-
sembled in the substation the total
open time was limited to about 4
hours. A final inspection after as-
sembly again disclosed a dry dew
point, this time of -15 degrees F.,
which was 18 degrees below the re-
quired dew point under the. temper-
ature conditions on thle dayI of in-
spection, Aug. 7, 1973. The reactor
was then vacuum tested and a vac-
uum of 1-1.5 mm. was held for 17
hours. On Aug. 8, 1973, the reactor
was filled with oil and a vacuum of
2-3 mm. was maintained. Before
filling, the Government conducted
dielectric tests on the oil to be used,
which resulted in satisfactory read-
ings of 35 to 40 KV. On Aug. 9, the
Government made dielectric tests of
the oil in the reactor and the results
were again satisfactory with read-
ings of 38 to. 40 KV. On the same
date, the Government conducted a
Doble test to determine the insula-
tion factor of the reactor, which
yielded a reading of 1.22. Any in-
sulation factor under 2.0 is consid-
ered satisfactory by the Bureau of
Reclamation (I Tr. 60-71).

On, Aug. 10, 1973, at approxi-
mately 10 a.m. the reactor was ener-
gized and tripped out immediately.
Targets were present on the reac-
tor's Type-J fault pressure relay
and on the Bureau of Reclamation's

1
The transcripts for the 2-day hearing in

this appeal are numbered separately for each
day. Transcript references herein for the
first day are I Tr. followed by page numbers
and II Tr. followed by page numbers for
the second day.

zero sequence modified admittance
relay, indicating that both relays.
operated to trip out the electrical
current to the reactor (I Tr. 72)..

Following the tripout, the Gov-
ernment conducted another Doble
test which showed the same insula-
tion factor as the test conducted
before the failure (I Tr. 73).

On Aug. 16, 1973, a GE represen-
tative and a GoVernment. inspector
forced some of the oil from the top
of the reactor into the atmoseal
tank by means of dry nitrogen and
opened a manhole in order to in-
spect the interior of the reactor. No
water or rust were observed inside
the reactor at that'time. Low core
readings on two sections of the core
indicated .the possibility of an arc-
over somewhere from the core as-
sembly to ground. It was deter-
mined to be necessary to pump all
of the oil out of the reactor in order
to make a complete internal inspec-
tion (I Tr. 74, 75).

* The 10,000-gallon pillow tank
needed to store the oil was not at
the site, so the reactor was closed.
The valve between the atmoseal
tank and the reactor was opened to
allow the oil to flow back into the
main tank of the reactor and to
keep the oil in the main tank under
pressure from the head of oil in the
atmoseal tank (I Tr. 75).

On Sept. 6, the oil was pumped
from the reactor to the pillow tank.
When the manhole cover was re-
moved, there was water on top of
the core and coil assembly and a
quantity of water estimated to be
between 5 and 15 gallons at the bot-
tom of the reactor tank. There was

353]
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also water on many of the horizon-
tal members within the core and
coil assembly. The elements of the
reactor that were exposed to the
water were oxidized. In view of the
oxidation and since the examina-
tion did not disclose the cause of
the electrical failure, it was deter-
mined to be necessary to send the
reactor back to the factory for re-
pair (I Tr. 76, 77).

Addison gave timely notice of the
delay by letter of Sept. 21, 1973, to
the contracting officer and requested
an extension of time pursuant to
Clause No. 5, the delay clause of
the General Provisions of the con-
tract (Appeal File, Ex. 8).

The contracting officer responded
by letter of Oct. 19, 1973, and
pointed out that since the cause of
the failure had not been deter-
mined, it could not be determined
whether the cause was unforesee-
able and without the fault or negli-
gence of the contractor or his sup-
plier. The contracting officer re-
quested that, he be furnished all
data relating to the cause of the
failure after disassembly of the re-
actor and then he would determine
whether an extension could be
granted (Appeal File, Ex. 9).

The reactor was repaired at the.
factory and returned to the Stegall
Substation on June 18, 1974. On
July 1, 1974, the unit was success-
fully energized.

On Oct. 1, 1974, Addison's pres-
ident signed a release and 'obtained
final payment under the contract.

By letter of Oct. 22, 1974, Addi-
son forwarded to the contracting

officer a copy of GE's report, dated
Oct. 16, 1974, regarding the failure.
Although the report discussed a
number of possible causes- of fail-
ure, the investigation by- GE dis-
closed no deficiencies in the design
and application of the reactor and
no manufacturing defects. The re-
port merely stated that the evidence
led to the conclusion that excessive
water caused the failure. The only
unqualified statements were that
excessive water caused the majority
of the damage and that repair of
the reactor would have been rela-
tively simple and at a fraction of
the actual cost without the exten-
sive water damage (Appeal File,
Ex. 27).

Although the report from GE
did not firmly establish the cause
of the failure, Addison asserted
that the delay -was due to unfore-
seeable causes beyond its control
and without fault on its part, and
renewed its request for an. extension
of time to Aug. 8, 1974, for comple-
tion of Part II of the contract.

On Jan. 31, 1975, the contracting
officer made findings of fact deny-
ing Addison's request for an exten-
sion of time for the 269 days delay
involved in the assessment of liqui-
dated damages. Although the con-
tracting officer stated that the con-
tractor, by signing a release'with
no exceptions, had relinquished his
rights to any contract adjustment,
the release was not treated as the
final disposition of the matter. The
contracting officer also found that
the failure was not' without the
fault or negligence of the contrac-



APPEAL OF ADDISON CONSTRUCTION COMPANY .
September 29, 1976

tor or his supplier and the delay
was not excusable under the terms
of the contract (Appeal File, Ex.
28).

Govennment's Motion to Supple-
men t the Record

In appellant's post-hearing brief,'
appellant mentioned, in connection
with its argument that its signing
of the release should not be con-
sidered an abandonment of its re-
quest for an extension of time, that
it had no choice but to procure the
reactor from General Electric (Ap-
pellant's Post Hearing Brief, p. ).

The Government's contention is
that sole source is not an issue in
this appeal and, in any event, the
matter should not be raised for the
first time in a post-hearing brief.
The Government offered to supple-
ment the record with evidence to
show that Addison was not directed
to procure the reactor from General
Electric and that the specifications
did not require sole source procure-
ment, if the Board should find it
necessary to resolve this issue in
reaching its decision.

Addison did not pursue the argu-
ment that the responsibility for the
delay rested on a sole source sup-
plier selected by the Government
and therefore Addison should be re-
lieved of that responsibility. On the
contrary, Addison stated on brief.
that the possible causes of the fail-
ure discussed. by witnesses at the
hearing were mere speculation and
it did not appear that GE was, ei-
ther negligent or at fault with re-

spect to the failure of the reactor
to energize (Appellant's Brief, pp..
5, 10) . X .: :

In the circumstances, the Board
agrees with the Government's con-.
tention that sole source is not an
issue in this appeal. The Board
finds no necessity to resolve the
question whether manufacturers
other than GE could supply a re-
actor to meet the, specifications,.
since Addison is not seeking to
place the blame on GE for the fail-
ure of the reactor. Supplementing
the record on this question would
serve no useful purpose. The Gov-
ernment's motion is therefore
denied.

Effect of the Release

[1] On brief, the Government.
urges that appellant should be
bound by the release since he spe-
cifically and intentionally inserted
the words "no exceptions" in the
release, citing the following passage
from a recent Court of Claims case:
Where a government contractor has, but
fails to exercise, the right to reserve
claims from the operation of such a re-
lease, it is neither improper nor unfair,
to invoke the principle that, absent. some
vitiating circumstance, the contractor,
cannot thereafter maintain a suit based
upon events which occurred prior to the
execution of the release. [Inland Empire
Builders, Inc. v. United States, 191 Ct.
Cl. 742 at p. 752 (1970) .]

The flaw in the Government's ar-
gument is that there are a number
of vitiating circumstances present
in this appeal. The first is that the
Government instructed appellant to

222-093-76 3
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insert the words "no exceptions" if
he had no claims' stated in specific
dollar amount.2 Both the instruc-
tions which accompanied the' re-
lease and the contract clause under
which the release was required a

speak only of claims in stated dol-
lar amounts and offer no guidance
with respect to the pending request
for an extension of time. Boards of
contract appeals have long followed
the rule that in construing a release,
it is proper to consider the circum-
stan-es under which it was executed,
the relations between the parties
and the nature and character of ex-
isting disputes.4

Addison's president testified that
there was no reason to mention his
pending request for an extension of
time, of which the Government was
aware, and since he had no claim for

2
The Government's instructions for ex-

ecuting the release are set forth in its letter
of Sept. 25, 1974 (Appeal File, Exhibit 25):
"Unclosed for your signature are "Release of
Claims" and "Final Payment Voucher" for
Specifications No. DC-6944, Stage 03 Addi-
tions to Stegall Sub-Station.

"The release should be signed by the same
member of the firm whose name appears on
the contract. Before executing the release,
you should insert after the word "except"
any andall claims that you may have against
the Government pertaining to the contract.
These claims should be stated in sufficient
detail to permit clear identification and with
each shall be stated the amount of the claim.
in dollars. If no, claims are to be filed, the
words "no exceptions" should be inserted after
the word "except."

"Please sign the voucher where indicated
by the red "x", complete and sign the attached
labor certification, and- return the release,
labor certification and voucher to this office
for processing. You may retain the enclosed
copy of the voucher for your files."

Clause 7(e) Standard Form 23-A, Appeal
File Exhibit 1.

4
See National t.g. .Radiator Corp., ASBCA

No. 3506 (Oct. 31, 1961), 61-2 BCA par. 3192:
at p. 16,539.

a specific dollar amount, he followed
the Government's instruction and
inserted the words "no exceptions"
(I Tr. 31-35).

The contracting officer testified
that the reason Addison's request
for an extension had not'been acted
upon by Oct. 1, 1974, when the re-
lease was signed, was that Addison
had not submitted the information
the, Government had requested on
the cause of the failure of the reac-
tor (I Tr. 9, 10). When Addison
received GE's report dated Oct. 16,
1974, it forwarded thereport by let-
ter of Oct. 22, 1974, and requested
an extension of time to Aug. 8, 1974,
for completion of Part II of the
contract (Appeal File, Ex. 27).

The question of the cause of the
failure was again reviewed -by the
Government after receipt of te GE
report (I Tr. 11, 12) and the con-
tr acting officer subsequently issued
findings of fact dated Jan. 3, 1975
(Appeal File, Ex. 28). We regard it
as significant that the cenntracting
officer did not rely solely on appel-
lant's signing of the release as a
basis for denying the request for an
extension of time but. proceeded to
consider the request for an exten-
sion on its merits. T he ultimate
basis for rejection of the request
was that it was not proved that the
failure was without fault. or negli-
gence on the part of the contractor
or his supplier. Since the contract-
ing officer considered the request on
its merits, the Board cannot avoid
similar consideration of-the merits
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in this appeal from the findings of,
the contracting officer. 5

Accordingly, we conclude that the
intention of the parties, as mani-
fested in -the Government's instruc-
tions regarding execution of the re-
lease and in the. conduct of both
parties subsequent to the date of the
release, was that the release was ap-
plicable only to claims in stated
dollar amounts and does not bar
consideration of appellant's request
for an extension of time, which was
pending at the time the release was
signed. i

Request for an E xtension of Time

* Evidence introduced at the
hearing indicated that the failure
which occurred on' Aug. 10, 1973,
When the reactor was einergized was
on'the line shield ring at the bottom
of the C phase on the high voltage
side of the' assembly'.' The failure
puncture wa s consistent with either
a water-saturated failure or an im-
pulse puncture (Appellant's' Ex-
hibit C).

A General Electric Service, Su-
pervisor for the Rocky Mountain
area, a graduate engineer with 11
years experience, testified that the
two' protective devices which
tripped out when the reactor was
energized -were a sudden pressure
relay and a ground relay, which

5
Where the parties do not treat a release

as final, the Board will consider an appeal
on its merits. See Oregon ilectrio Construe.
tion, 1twe, SBCA No. 13778 (Nov. 11, 1970),
70-2 BCA par. 8594 at p. 39,920.

was also referred, to as a z ero se-
quence.modified admittance relay.
The Bureau of Reclamation had the
responsibility for installing the
ground relay, which was a proto-
type of a relay the Bureau had been
developing (I Tr. 72, 73). The GE
engineer further testified that the
ground relay was improperly con-
nected -on the Bureau's voltage re-
straint coil which. caused the relay
to trip just as the voltage came on
the line and did not allow the reac-
tor to come up to full voltage (I Tr.
84) . Based on his education and ex-
perience, the GE engineer stated his
opinion that rapid energization anid
deenergization of an inductive coil
can cause capacitance-related phe-
nomenon and travel wave fronts
that can build up n; each other to
the point where they could causethe
failurie which occurred in-the shield
ring. .Heeexpressed the view that the
probability of such an impulse fail-
ure is as great as the probability of
a failure caused lby water satur'a-
tion (ITr. 84, 5).

The Government's construction
engineer in charge of the project
testified that the ground relay mis-
operated, without describing the
nature of the misoperation, but he
stated he had no information
whether the ground relay was, mis-
connected. He conceded that the
ground relay. could have been prop-
erly.or at least differently connected
when thejr'eactor was successfully
energized. after epairs at the fac-
tory (IITr. 15, 16).
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i refutation of the testimony by
the GE engineer that the miscon-
nected prooye of a develop-
mental ground relay could have
caused an impulse failure 'of the
line shield rng, the 'Government
offered expert testimony from the
IRead of the Power Systems Design
Section, Electrical Branch, a grad-
uate engineer with 29' years of ex-
perience with the Bureau of Recla-
mation (II Tr. 36). He stated that
the purpose of protective relays is
to protect equipment such as the re-
actor on the terminal of the line and
to protect physically the transmis-
sion line when a fault occurs. He did
not agree that the ground relay was
misconnected, but instead he char-
acterized the connection as unusual.
Further, he expressed the opinion
that the unusual connection would
not, however, cause an unusual
switching phenomenon for the
transmission line (II Tr. 38, 39).

The Head of the Design Section
also testified that if there had been
faulty insulation in the reactor
from a manufacturing defect, from
water in the oil or from physical
damage to the insulation, the 'failure-
would not occur immediately on a
new piece of equipment, but would
occur later as a result of overheat-
ing (II Tr. 1, 42).

The Government offered no evi-
dence to deny that the ground relay
was a prototype of a model which
was under development by the Bu-
reau of Reclamation. Although the
Government expert described the
purpose of the ground relay, no evi-
dence was forthcoming on the ques-

tion whether the relay performed
'properly, other than the testimony
of the construction engineer that
the relay misoperated. -

While the foregoing does not es-
tablish as a fact that the Govern-
ment's use of 'the developmental
ground relay caused the failure of
the reactor, a substantial question
is raised regarding the extent to
which the Government may have
contributed to the delay in question.
Information concerning the state of
development of the ground relay
and whether or not it properly per-
formed its protective function were
within the possession of the Gov-
ernment or at least accessible to it.
In the absence of such information,
no adequate basis exists in the rec-
ord for determining the extent of
the Government's responsibility for
the delay. This Board follows the
rule that when the Government
fails/ to come forward with infor-
mation which it has or ought to
have concerning the propriety of an
assessment for liquidated damages,
the assessment will not be sustained
and the contractor will be granted
an extension. John H. Moon & Sons,
IBCA 815-12-69 (July 31, 1972)
79 I.D. 465, 2-2 BCA ¶ 9601,
affirmed on reconsideration, 80 I.D.
235, 73-1 BA 9966; David M.
CoInc., IBCA 1092-12-75 (July
22, 1976), 76-2 BOA 12,003.

On the question whether the
failure of the reactor was caused by
water, the GE report of Oct. 16,
1974, states that all' the evidence
leads to the conclusion that exces-
sive water caused the failure.' The
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basis for such statement is not read-
ily apparent. On the contrary, an
examination of the evidence dis-
closes that the only conclusion
which reasonably may be drawn is
that there was no water in the re-
actor when it failed. The reactor
arrived at the rail'head sealed and
dry. After the reactor was moved to
the substation it still tested dry just
before being filled with oil. The oil
used to fill the reactor passed the
Government's dielectric tests, both
before and after the fill, which indi-
cated the oil contained no water.
Doble tests of the insulating factor
of the reactor yielded the same re-
sults before and after the failure,
indicating the unit was still dry
after the failure. No water or rust
was found 6 days after the failure
on Aug. 16, 1973, when a GE
representative and a Government
inspector opened the reactor or a
joint examination. The first time
water was discovered in the main
reactor tank was on Sept. 6, 1973,
when the oil was pumped out of the
reactor and into a pillow storage
tank. It would appear from the
evidence, that the water discovered
on September 6 found its way into
the reactor tank sometime after the
completion of the inspection on
August 1, since there is not a
scintilla 'of evidence showing the
presence of water before that time.

From 'the time the reactor was in-
stalled in the substation after being
unloaded from' the railcar, it was
within the security perimeter estab-
lished by the 'Government. Addi-
son's representatives could obtain

authorized access to the site only by
going through Government per-
sonnel and then being accompanied
by Government personnel while in-
side the substation (II Tr. 12). The
Government construction engineer
testified that where and 'how the
water got into the reactor had
never been determined, (II Tr. 16).

Regardless of the initial cause of
the failure of the reactor, there is no
controversy over the fact that ex-
cessive water caused the majority
of the damage and that repairs to
the reactor would have been rela-
tively simple at a fraction of the
time and cost but for the oxidiza-
tion of metal parts and saturation
of insulation caused by the water
(Appeal File, Ex. 27). In the
circumstances, the Government's
failure to come forward with evi-
dence as to where 'and 'how the
water entered the reactor, at a time
when the reactor was under the con-
trol of the Government, is not to be
construed as absolving the Govern-
ment from responsibility for the
presence of water in the reactor.
Pursuant to the rule in Moon,
supra, there is also in this instance
no basis for sustaining an assess-
ment of liquidated damages.

The rule has been stated in
slightly different form by another
Board, that where some delay is
caused by each party and it is not
possible to allocate the mixed causes
of delay between the parties, the
Government may not recover liqui-
dated damages for any of the delay
period. Globe Construotion Con-
pany, ASBCA No. 13316 (Sept. 10,
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1971), 71-2 BCA par. 9123 at p.
42,302.

The Board finds that the delay of
269 days in completion of the con-
tract cannot be apportioned among
the various possible causes set forth
in the record nor can it be appor-
tioned between the parties. Pursu-
ant to the rules laid down in Moon
and Globe, supra, the Board finds
that there is no adequate basis in
the record for assessment of liqui-
dated damages, and that Addison is
entitled therefore to an extension of
time for the period of 269 days in-
volved in the assessment.

Sum ary

1. The release signed by Addison
applied only to claims in stated dol-
lar amounts and did not bar fur-
ther consideration of appellant's
request for an extension of time
which was pending at the time of
execution of the release.;

2. The Government failed to fur-
nish information within its posses-
sion or accessible to it regarding the
propriety of assessing liquidated
damages for delayed performance.
In the absence of such information,
the record contains no adequate
basis for sustaining the liquidated
damages and appellant is entitled
to an extension of time in the
amount of 269 days.;

G. HERBERT PACEWOOD,

Administrative Judge.

I CONCUR:

WILLIAM F. McGRAw,
Chief Administrative Judge.

ESTATE OF JOAN (JOANNA)
HORSECHIEF

5 IBIA 182

Decided September 29, 1976

Petition to Reopen.

Granted.

1. Indian Probate: Reopening: Gen-
erally-3750

The Superintendent of an Indian agency
is a proper official of the Bureau of In-
dian Affairs to file a petition for reopen-
ing under the authority of 43 CFR 4.242,
although he has no interest in the out-
come of such petition.

2. Indian Probate: Reopening: Gen-
erally-375.0-Indian Probate: Wills:
Generally-425.0-Indian Probate:
Wills: Lost Will-425.17

An Indian will may be presented for pro-
bate even though the estate of the dece-
dent has been distributed as intestate
property.

3. Indian Probate: Reopening: Gen-
erally-3750 -,

It would be unconscionable for the Sec-
retary of the Interior to fail to give
effect to a Departmentally approved will
of a deceased Indian which was misfiled
by the Agency, unless it can be demon-
strated by way of a hearing that the pro-
visions of the will should not be followed.

APPEARANCES: Charlene Lois Fish-
er Factory, a/k/a Charlene Horse-
chief, and Mr. and Mrs. Ira Toney,
guardians ad litem for Ray Franklin
Toney, a/k/a Ray Tenequer, Jr.,. in
opposition to the recommended order.
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OPINION BY BOARD
MEMBER HORTON

INTERIOR BOARD OF
INDIAN APPEALS

On Aug. 27, 1976, Administrative
Law Judge Jack M. Short entered
a Recommendation to Reopen Case
and Order Suspending Distribu-
tion in the Estate of Joan (Joanna)
Horsechief, deceased Wichita-Paw-
nee unallotted. An order determin-
ing heirs was filed in this case on
Aug. 31, 1970. As no last will and
testament of the decedent could be
found, the Administrative Law
Judge ordered that the trust prop-
erty be distributed to decedent's 10
surviving children according to the
applicable state laws of intestate
succession. The recommendation
for reopening this case was submit-.
ted to the Board after Judge Short
was notified by the Superintendent
of the Anadarko Agency of the
Bureau of Indian Affairs, by letter
dated May 13, 1976, that a docu-
ment which purports to be the last
will and testament of the decedent
was recently discovered in the
agency's files. The newly discovered
will is dated Apr. 21, 1967, and its
provisions dispose of the decedent's
trust property differently than the
Aug. 31, 1970, order requiring in-
testate distribution.

J u d g e Short's recommended
order was docketed by the Board
on Sept. 2, 1976. All interested
parties, including decedent's heirs
at law, were allowed to submit
briefs for or against the recom-

mended reopening of decedent's
estate through Sept. 27, 1976.

The briefing period granted to in-
terested parties has now expired
and the Board has reviewed the
comments received. Opposition to
the proposed reopening was ex-
pressed by Oharlene Lois Fisher
Factory, a/k/a Charlene Horse-
chief, and by. Mr. and Mrs. Ira
Toney, guardians ad litem for Ray
Franklin Toney, a/k/a Ray Tene-
quer, Jr. They oppose reopening on
grounds that the estate has been
closed for more than 3 years. and
that the property rights granted to
decedent's heirs at law should not
now be disturbed.

[1 The Board finds no proce-
dural objection to reopening dece-
dent's estate. Judge. Short's recom-
mended order treats the Superin-
tendent's letter of May 13, 1976, as
a valid petition to reopen decedent's
estate in accordance with 43 CFR
4.242(h). This regulation author-
izes the Board to reopen an estate
closed for more than 3 years where
"there exists a possibility for cor-
rection of a manifest injustice." It
is accepted that the Superintendent
of an Indian agency is a proper
official of the Bureau of Indian Af-
fairs to file a petition-for reopening
under the authority of 43 CFR
4.242, although he has no interest in
the outcome of such petition. Estate
of Mcarcel Areasa (Deceased Col-
vile, Allottee No. H-120), 2 IBIA
309, 81 I.D. 306 (1974); Estate of
Rose Josephine La Rose Wilson
Ei, 2 IBIA 60, 80 I.D. 620 (1973).
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[2] Further, the Board agree-
with the legal authority set forth by
Judge Short which he uses to con-
elude that an Indian will may be
presented for probate even though
the estate of the decedent has been
distributed as intestate property.
See p. 2, Recommendation to Re-
open, citing 3 Bowe-Parker. Page
on Wills § 26.26.

[3] While reopening the estate
in this case may cause some admin-
istrative inconvenience, and, for
some of the heirs at law, possible
financial disappointment, it would
be unconscionable for the Secretary
of the Interior to fail to give effect
to a Departmentally approved will
of a deceased Indian which was
misfiled by the Agency, unless it
can be demonstrated by' way of a
hearing that the provisions of the
will should not be followed.

NOW, THEREFORE, by virtue
of the authority delegated to the
Board of Indian Appeals by the
Secretary of the Interior, 43 CFR
4.1, the; Superintendent's Petition
to Reopen this estate, dated May 13,
1976, be and the same is hereby
GRANTED. Accordingly, IT IS
FURTHER ORDERED that the
Estate of Joan (Joanna) Horse-
chief be, and the same is hereby
REMANDED to the Administra-
tive Law Judge for appropriate
action and proceedings.

WM. PHILIP HORTON,

Member of the Board.

I CONCUR:

ALEXANDER H. WILSON,

Administrative Judge.

STATE OF WYOMING

27 IBLA'137

Decided September 9, 976

Appeals from decisions of the Wyo-
ming State Office, Bureau of Land
Management, rejecting the State of
Wyoming's applications for patents for
school land in place excepting railroad
right-of-way and for school indemnity
with railroad right-of-way as base.

Affirmed.

1. Railroad Grant Lands-School
Lands: Indemnity Selections-State
Selections

A railroad right-of-way, granted under
the Act of July 1, 1862, 12 Stat. 489, as
amended by Act of July 2, 1864, 13 Stat.
356, crossing a school section, does not
constitute lands "otherwise disposed of
by the United States" within the ambit
of the school indemnity statutes. There-
fore a rejection of an indemnity selection
application, offering such base, is proper.

2. Patents of Public Lands:- Gen-
erally-School Lands: Generally

An application for patent to school lands
in place, pursuant to 43 U.S.C. § 871a
(1970), which requests an exclusion of
the right-of-way granted under the Act
of July 1, 1862, as amended July 2, 1864,
must be rejected, Such a patent must be
issued "subject to" the right-of-way.

APPEARANCES: A. E. King, Commis-
sioner of Public Lands, State of Wyo-
ming, for appellant.

OPINION BY ADMINISTRA-
TIVE JUDGE FISHMAN

INTERIOR BOARD OF LAND
APPE ALS

The State of Wyoming appeals
from two decisions of the Wyo-
ming State Office, Bureau of Land
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Management' (BLM). The first,
dated Oct. 6, 1970, rejected the
State's application, W-24998, seek-
ing patent pursuant to 43 U.S.C.
§ 871a (1970) for certain school
land sections within Laramie
County, Wyoming, except for those
traversed by the right-of-way of
the original main line of the Union
Pacific Railroad Company. The
stated basis for this rejection was
that the application 'failed to de-
scribe "full legal subdivisions." It
described "a number of full sections
or aliquot parts thereof, but each
description was qualified by the
clause, 'except that portion of the
original main line right-of-way of
the Union Pacific Railroad Com-
pany'." BM held:

Patents must issue for lands described
by full legal subdivisions in accordance
with an official Government survey.
Therefore, an application for patent
which describes lands as cited above is
improper. The right-of-way grant to the
Railroad Company * * * would be re-
served in any patent issued to the State,
but it could not properly be excluded
from such a patent. The Department has
held that the State took title under its
grant of school lands in place, subject to
the right-of-way (State of Wyoming, 58
I.D. 128).

A timely appeal from the Oct. 6,
1970, decision was filed, and on Dec.
10, 1971, the State filed application
W-32556, pursuant to 43 U.S.C.
§§ 851, 852 (1970), seeking lands as
indemnity lieu selections for some
of the acreage covered by that por-
tion of the Union Pacific's right-of-
way excluded from the previous
application for patent. On Jan. 25,
1972, BLM issued a decision con-
cerning the indemnity lieu selection

application, finding it defective be-
cause: (1) the State took title to
school sections subject to the right-
of-way granted to the railroad by
the Act of July 1, 1862, 12 Stat. 489,
as amended, by Act of July 2, 1864,
13 Stat. 356, state of yoming,
supra; and (2) the railroad right-
of-way grant, to the Union Pacific
Railroad Company by the Act of
1862 and 1864 was a "special grant"
from Congress, and the Depart-
ment 'had previously held that:

No provision is made by law for in-
demnifying the State in cases where the
school section is crossed by railroads,
claiming the right of way either under
the act of March 3, 1875, or by a special
grant from Congress $ *

State-of North Dakota, 13 L.D., 454
( 1891 ) . -

At appellant's request, these ap-
peals have been consolidated for
decision.

Wyoming contends that the orig-
inal main line right-of-way of the
Union Pacific is land which was
previously disposed of under the
laws of the United States. There-
fore, it asserts the right to exclude
that area from its patents for school
sections in place and to make lieu
indemnity selection for the lands
lost.

Wyoming, by sec. 4 of its State-
hood Act of July 10, 1890, 26 Stat.
222, received:

* * *: sections numbered sixteen and
thirty-six in every township of said pro-
posed State, and where such sections, or
any ports thereof, have been sold or
otherwise disposed of by or under the
authority of any act of Congress, other
lands equivalent thereto, in legal subdi-
visions of not less than one quarter sec-
tion, and as contiguous as may be to the
section in lieu of which the same is
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taken, are hereby granted to said State
for the support of common schools, such
indemnity lands to be selected within
said State in such manner as the legis-
lature may provide, with the approval of
the Secretary of the Interior * *

[Italics supplied.]

The indemnity lieu selection law,
43 U;S.C. § 851 (1970), provides in
part:

Where settlements with a view to pre-
emption or homestead have been, or shall
hereafter be made, before the survey of
the lands in the field, which are found to
have been made on sections sixteen or
thirty-six, those sections shall be subject
to the claims of such settlers; and if such
sections or either of them have been or
shall be granted, reserved, or pledged for
the use of schools or colleges in the State
in which they lie, other lands of equal
acreage are hereby appropriated and
granted, and may be selected, in accord-
ance with the provisions of sec. 852 of
this title, by said State, in lieu of such
as may be thus taken by preemption or
homestead settlers. And other lands of
equal acreage are also hereby appropri-
ated and granted and may be selected, in
accordance with the provisions of sec.

852 of this title, by said State where

sees. sixteen or thirty-six are, before title

could pass to the State, included within

any Indian, military, or other reserva-

tion, or are, before title couvd pass to the
State, otherwise disposed of by the
United States: Provided, That the selee-

tion of any lands under this section in

lieu of sections granted or reserved to a

State shall be a waiver by the State of its

right to the granted or reserved sections.

And other lands of equal acreage are also

appropriated and granted, and may be

selected, in accordance with the provi-

sions of sec. 852 of this title, by said

State, to compensate, deficiencies for

school purposes, where sees. sixteen or
thirty-six are fractional in quantity, or

where one or both are wanting by. reason

of the township being fractional, or from

any natural cause whatever. And it shall

be the duty of the Secretary of the In-

terior, without awaiting the extension of

the public surveys, to ascertain and de-
termine, by protraction or otherwise, the
number of townships that will be in-
cluded within such Indian, military, or
other reservations, and thereupon the
State shall be entitled to select indemnity
lands to the extent of section for section
in lieu of sections therein which have
been or shall be granted reserved, or
pledged; but such selections may not be
made within the boundaries of said res-
ervation: Provided, however, That noth-
ing in this section contained shall pre-
vent any State from awaiting the extin-
guishment of any such military, Indian,
or other reservation and the restoration
of the lands therein embraced to the
public domain and then taking the sec-
tions sixteen and thirty-six in place
therein. [Italics supplied.]

A right-of-way for railroads un-
der the pre-1871 laws granted to
the railroads, an estate greater than
an easement but less than a fee sim-
ple absolute. United States v. Union
Pacific R.R. Co., 353 U.S. 112
(1957); Great Northern By. Co. v.
United States, 315 U.S. 262, 273
(1942); Rio Grande Western Rail-
way Co. .v. Stringham, 239 U.S. 44,
47 (1915).. In Northern Pacific Ry.
Co. v. Townsend, 190 U.S. 267
(1903), the interest conveyed to the
railroad in the right-of-way was
dubbed a "limited fee estate." This
term equates with a base, qualified
or determinable fee.

[1, 2] At first blush, it might ap-
pear that lands conveyed to a rail-
road for a right-of-way under the
pre-:1871 statutes 'would constitute
lands "otherwise disposed of" with-
in the ambit of the Wyoming State-
hood Act and the general indem-
nity statute. But such a conclusion
essentially must rest upon a super-
ficial reading of those statutes with-
out regard to what has transpired
since the enactment of the Act of
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Feb. 28, 1891, 26 Stat. 796, the gen-
eral indemnity statute. Such a col-
clusion ignores the Department's
virtually contemporaneous con-
struction of the indemnity laws, its
long-continued administrative prac-
tice, the regulations' of the Depart-
ment, the juxtaposition of the in-
demnity laws with later laws, and
the history of other kinds of grants,
the lands in which are affected by
pre-1871 railroad rights-of-way.

In the very same year that the
general indemnity statute was en-

1 The Act of Feb. 28, 1891, spra, first
uses the term "otherwise disposed of" in the
general indemnity statutes. The Act amends
REV. STAT. § 2275 and 2276 (1878), which
provided:

"SEC. 2275. Where settlements, with a
view to pre-emption, have, been made before
the survey of the lands in the field, which
are found to have been made on secs. sixteen
or thirty-six, those sections shall be subject
to the pre-emption claim of such settler; and
if they, or either of them, have been or
shall be reserved or pledged for the use of
schools or colleges in the State or Territory
in which the. lands lie, other lands of like
quantity are appropriated in lieu of such as
may be patented by pre-emptors; and other
lands are also appropriated to compensate
deficiencies for school purposes, where secs.
sixteen or thirty-six are fractional In quanti-
ty, or where: one or both are wanting by
reason of the township being fractional, or
from any natural cause whatever.

"SEC. 2276. The lands appropriated by the
preceding section shall be selected, within
the same land-district, in accordance with
the following principles f adjustment to wit:
For each township, or fractional township,
containing a greater quantity of land than
three-quarters of an entire township, one sec-
tion; for a fractional township, containing a
greater quantity of land than one-half, and
not more than three-quarters, of a township,
three-quarters of a section; for a fractional
township, containing a geater quantity of
land than one-quarter, and not more than
one-half, of a township, one-half section;
and for a fractional township, containing a
greater.quantity of land than one entire sec-
tion, and not more than one-quarter of a
township, one-quarter section of land."

It follows that the contemporaneous con-
struction of the 1891 Act is a cogent element
in our consideration of the meaning of the
term mentioned above.
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acted, the Acting Secretary of the
-Department wrote to the Attorney
General of North Dakota on Oct.
26, 1891, 13 L.D. 454-55, as follows:

No provision is made by law for indem-
nifying the State in cases where the
school section is crossed by: railroads,
claiming the right of way either under
the act of Mar. 3, 1875, or by a special
grant from Congress, but if the roads
are not entitled to the right' of way over
such sections, recourse must be had by
the State or its purchasers against the
company in the courts.

This decision affecting all the
public land states has prevailed for
some 85 years. There are no cases to
the contrary. Indeed,- the cases at
bar raise the issue for the first time
since the 1891 decision. There has
been, therefore, universal accept-
ance of it for over 8 decades by the
knowledgeable state officials. deal-
ing with public lands.-

States, seeking patents to school
sections in place have been required
to regard a school section invaded
by a pre-1871 railroad right-of-way
'as a full section and patents have
issued reciting simply 'that' the
grant is "'subject to" the rights of
the railroad under the 'particular

granting act.
"Virtually all classes of public

land grantees have been required to
accept patents which, as to the area
covered by a railroad right-of-way,
provided that the grant was subject
thereto, e.g. homestead, Oregon
Short Line By. Co. v. Harkness, 27
L.D. 430 (1898); mining claims,
Shirm-Carey and Other Placers,
37 L.D. 371 (1908).

The Department's practice of not
excluding special act railroad
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rights-of-way from the area de-
scribed in patents is described in
'W. S. Butrch, 45 L.D. 473, 476-77
(1916), as'follows:

In instructions of Nov. 3, 1909 (38 L.D.,
284), as amended Jan. 19, 1910 (38 L.D.,
399), the practice as indicated and the
*distinction between. rights of, way under
general and special acts was preserved
and reannounced. It will be borne in
mind that the excepting or reservation
clause involved was not an exclusion or
elimination of an area of land but was
a clause stating that the patent or con-
veyance was subject to the right of way
of the specific company under the par-
ticular special act. The above-mentioned
regulations are cited and explained in
the instructions of Feb. 2, 1912 (40 LD.,
398), and it was there said: I

Applicants to enter public lands that
are affected by a mere pending applica-
tion for right of way should be erbally
informed thereof and given all necessary
information as to the character and ex-
tent of the project embraced by the right-
of-way application; and, further, that
they must take the land subject to what-
ever right may have attached thereto un-
der the right-of-way application, and at
the full area of the subdivisions entered,
irrespective of the questions of priority
or damages, these being questions for
the courts to determine.

In the case of the Schirm-Carey
and other placers (37 L.D. 371,
374), the grant of the Atlantic and
Pacific Railroad Company was in-
volved. The 200-foot right-of-way,
covering about 107.33 acres, crossed
the affected locations and had been
excluded from the patent proceed-
ings and the'entry. The Department
said:

The difficulties and perplexities in-
volved in the various aspects of the case,
in view of the 'practice with respect'to
the disposition of lands in a similar situ-
ation under other public land laws, as

well as the serious question involved in
the bisection of the claim by reason of
the exclusion of the railroad right of
way, is deemed by the Department to
justify the conclusion reached by your
office, that in no event can the entry as
to any of the claims be passed to patent
in the absence of supplemental patent
proceedings including the previously ex-
cluded rea constituting the railroad
right of way.

In instructions of Mar. 13, 1911
(39 L.D. 565), involving the
Northern Pacific right-of-way
across the tribal lands of the Fond
du Lac Indian Reservation in Min-
nesota, where the company -had
paid $10 per acre for the area of
its right-of-way, it was said:

While the right of way granted the
Northern Pacific Railway Company by
the act of 1864 is a grant in fee, it is not
a fee simple but is subject to reversion
in the event that the company should
cease to use the land for railroad pur-
poses. It is not the rule of the Depart-
ment to except from patents issued to
entrymen under the public land laws the
area embraced in the right of way across
the lands entered; nor has it been the
practice to relieve purchasers under the
public land laws from paying for the
fulL area of the tract purchased, not-
withstanding that such purchase is made
subject to the company's right of way.

To except from a patent the tract of
land included in the right of way would
be to reserve a narrow strip of land
which, if abandonedby the railroad com-
pany, would revert to the Government
and would not inure to the benefit of
the purchaser of the subdivisions tra-
versed by such right of way.
*It is believed that damages paid by
the railway company in this case were
merely damages resulting from the con-
struction of the railroad across the res-
ervation and in no sense represented a
purchase of the land covered by the right
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of way. As above indicated, therefore, I
must decline to approve the letter pre-
pared bylyour office.

IThe Department in recent times
has enunciated the view that "n] o
deduction in acreage or payments is
allowed for land in- entries tra-
versed by. railroad rights-of-way
despite the fact that the right-of-
way constitutes a base fee." Letter
to Congressman Harold T. Johnson
from Acting Legislative Counsel,
Department of the Interior, dated
May 5, 1964. Indeed, other disposals
of land affected by rights-of-way
have been made with no deduction
in price therefor, e.g., small tract
affected by a highway right-of-
way, Joseph J. Miller, et al., A-
30681, A-30686 (May 3, 1967),
citing James A.' Power,,50 L.D. 392
(1924) .- 0:- 

-The ;current' regulation of the
Department, 43 CFR 2801.1-2,

provides:

All persons eentering or otherwise ap-
propriating a tract of public land, to
part of which a right-of-way has at-
tached under the regulations in this part,
take the land' subject to such' right-of-
way and without 'deduction of the area
included in the right-of-way.

The consistent approach of the
Department and 'of 'the affected
public land states for some 85 years
to the issues, posed in these' cases
cannot be blithely relegated to obli-
vion. The Board reiterated in

Robert L. Beery, 25 IBLA 287, 294,
83 I.D. 249, 252 (1976), Justice
Holmes' observation that "A page,
of history is worth, a volume of
logic."

The history of consideration of
the Congress of railroad bills shows
that it was aware of the problem
caused by railroad rights-of-way.
Congress recognized that curative
legislation was needed to vest in ad-
joining owners the lands in the
rights-of-way upon forfeiture or
abandonment by the; railroad, e.g.,
the Act of June 26, 1906, 34 Stat.
482, the Act of Feb. 25, 1909, 35
Stat. 647,43 U.S.C. §940 (1970),
the Act of Mar. 8, 1922, 42 Stat. 414,
43 U.S.C. §912 (1970). See Union
Pacifc Railroad Company, 72 I.D.
76 (1965). These Acts afforded a
remedy, but that: remedy was not
indemnity.

The legislative history of the
.1922- Act reflects Congressional
awareness of the i' Department's
practice of issuing patents for full
legal subdivisions, making no dimi-
nution 'by reason of the prior.
rights-of-way. The House Report.
No. 217, 67th Cong.,' 1st Sess., re-
lating to. H.R. 244, culminating in
the 1922 Act,. reads in part .as

follows:.

-The object of this bill is to provide for
disposition of lands embraced in for-
feited or abandoned railroad rights of
way on what was originally public lands.
In some cases a right of way was granted
by the Government and later forfeited,
while in other cases change in the loca-
tion' of' the railroad resulted in the
abandonment of the old right of way. The
act of Mar. 3, 1875, under which most of
the rights of'way over public lands have
been granted contains a provision for
forfeiture of the grant for failure to con-
struct the railroad within a specified
time' succeeding the date of the grant.
Under the 'decision of the courts railroad

3693641
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companies receiving such grants take a
qualified fee with an implied condition
of- reverter in the event the companies
cease to use the lands for the purposes
for which they were granted. IUpon
abandonment or foreiture, therefore, of
any portions of such right of -way the
land reverts to and becomes the property
of the United States..

It is, however, a fact that in making
conveyances of subdivisons traversed by
such rights of way the United States
issues patents for. the full area of the
tracts or legal subdivisions, making no
diminution by reason of the prior grant
of the right of way.

It seemed to the committee that such
abandoned or forfeited strips are of little
or no value to the Government and that
in case of lands in the rural communities
they ought in justice to become the prop-
erty of the person to whom the whole
of the legal subdivision had been granted
or his successor in interest. Granting
such relief in reality gives him only the
land covered by the original patent. The
attention of the committee was called,
however, to the fact that in some cases
highways have been established on aban-
doned rights of ways or that it might be
desirable to establish highways on such
as may be abandoned in the future. Rec-
ognizing the public interest in the estab-
lishment of roads, your committee, safe-
guarded such rights by suggesting the
amendments above referred to protecting
not only roads now established but giving
the public authorities one ear's time
after a decree of forfeiture or abandon-
ment to establish a public highway upon
any part of such right of way.

Where the forfeited or abandoned
right of way which would otherwise re-
vert to the United tates lies within the
limits of a city or village, then the bill
provides that title thereto shall vest in
such municipality, subject of course to
the same provisions as to roads applica-
ble to rural lands.

There is attached to and made a-part
of, this report the letter of E. C. Finney,
Acting Secretary'of 'the Interior, to the

chairman of the committee, dated June
9, 1921.

DEPARTMENT orfE INTr
Washington, June 9, 1921.

Hon. N. J. SINNOTT,
Cheirman, Comnittee on the Public

Lands, House of Representatives..
My DEAn Ma SwoTT: Receipt is ac-

knowliedged of your letter dated May 28,
1921, requesting a report on House bill
244, with which you submit a copy of
Rouse Report No. 851, Sixty-sixth Con-
gress, second session, concerning.House
bill 9899.'

The bill submitted by you entitled "A
bill to provide for the disposition of
abandoned portions of rights of way
granted'to railroad companies" provides
that where rightsof way of the character
referred to granted to railroad com-
panies have ceased; or shall thereafter
cease to be used for the purposes granted
whether by forfeiture or by abandonment
declared or decreed by a court of com-
petent jurisdiction or by act of Congress,
such abandoned right of way shall then
go to the owner of the subdivision in
which the samels located, except that in
the municipalities the right of way shall
go to such municipality.

This bill is similar in its object and
provisions to said H.R. 9699, Sixty-sixth
Congress, second: session, upon which a
report was made on December 4, 1919, in
which the proposed legislation was fa-
'vored, but certain changes 'and amend-
ments were suggested in the proposed
bilL This report is' embodied in said
House Report No.'851 submitted by you.
The proposed legislation, HR. 244, in-
cludes the amendments suggested in said
departmental report.

Under the prevailing decisions 'of the
courts the railroad companies to which
grants of rights of Way have been made
of the character under consideration take
a base or qualified fee with an iplied
condition of reverter in the event that
the companies cease to use the land for
the purposes for which it 'is granted
(Northern Pacific Railroad Co. v. Town-'
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send, 190 U.S., 267, 271; Rio Grande
Western Railroad Co. v. Stringham, 239
U.S., 44). In making conveyances of the
subdivisions traversed by such rights of
way; however, the United States issues
patents for the full. area of the tracts,
no diminution of acreage being made by
reason of the prior grant of the right of
way. It follows as the result of the rul-
ings above cited that upon the abandon-
ment by any railroad company of any
right of way or any portion of any right
of way granted to it the legal title to
the land included in such right of way
reverts to and becomes the property of
the United States and does not pass to
any patentee or patentees to whom pat-
ents were issued for the full area of the
subdivisions subject to the railroad com-
pany's prior right of use and possession.

The legislation proposed by this bill,
therefore, would seem to. be desirable,
and I would recommend the enactment
thereof.

The report submitted by you is here-
with returned.

Respectfully,
E. C. FINNEY,
Acting Secretary.

[Italics supplied.]

It. is also noteworthy that the

laws affecting vesting of school sec-

tions, 43 U.S.C. §§ 870-871. (1970);

and those involving school indem-

nity selections, 43 U.S.C. §§ 851-

852 (1970), were amended in 1932,

1954, 1956,: 1958, 1960 and 1966,

which amendments in the aggre-

gate wrought major and significant

changes. No change was made in

the Department's practices of pat-

enting school lands subject to a

special grant. railroad and of North

Dakota, which precluded indemnity:

for such rights-of-way. Congress

must therefore be deemed to. have

acquiesced -in North Dakota for

some 85 years. The comments in
Wyoming v. Udall, 379 F.2d 635
(10th Cir. 1967), cert. denied,,389
U.S. 985 (1967), are obiter dicta
and the issues here were not present
in that case.

To issue patent excluding the
lands in the right-of-way 'would
pose grave problems related to ur,
vey. The whole. system 'of public
land disposals is based upon the
rectangular grid system. There:is
considerable question whether the
school lands are "surveyed" to the
extent that the right-of-way in-
vaded any subdivision. If such sub-
division be deemed unsurveyed, as
indeed they would have to be, then
title to that subdivision never vested'
in the State. Such a posture would
cast a cloud upon the title of those
individuals who acquired any inter-
est therein from the State.' In short,
adoption of appellant's posture in
this matter would probably create
more. problems than it wqild re,.:
solve.

Such :a construction of the law
would render regular subdivisions'
noncontiguous and thus militate
against public land' disposals. -See
Frank Cl Churchill,' 60 I.D. 447
(1950).

Similarly, the allowance,.of in-
demnity would frustrate the pur-.
pose of the 1922 Act, by leaving a
narrow strip of land in federal own-
ership after .the right-of-way was
abandoned or forfeited.

We are not satisfied that a suffi-
cient showing has been made by ap-
pellant to, warrant a departure from.
universally accepted. practice, of

364] :
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some 8 decades. Justice Frank-
furter stated in the dissenting opin-
ion; in United States v. Monia, 317
U.S. 424, 431-32 (1943), as follows:

This question cannot be answered by

closing our eyes to everything except the

naked words of the Act * * *. The no-

tion that because the words of a statute

are plain, its meaning is also plain, is

merely pernicious oversimplification. It

is a wooden English doctrine of rather

recent vintage (see Plucknett, A Concise

H1istory of the Common Law, 2d ed.,

294-300; Amos, The Interpretation of

Statutes, 5 Camb. L. J. 163; Davies, The

Interpretation of Statutes, 35 Col. L.

Rev. 519), to which lip service has on,

occasion been given here, but which

since the days of Marshall this Court has

rejected, especially in practice. .g.,

United States v. Fisher, 2 Cranch 358,

385-86; Boston Sand Co. v. United
States, 278 U.S. 41, 48; United States v.
American Trucking Assns., 310 U.S. 534,

542-44. A statute, like other living or-
ganisms, derives significance and suste-

nance from, its environment, from which

it cannot be severed without being mu-

tilated. Especially is this true where the

statute, like the one before us, is part

of a legislative process having a history

and a purpose. The meaning of such a

statute cannot be gained by confining in-

quiry within its four corners. Only the

historic process of which such legislation

is an incomplete fragment-that to
which it gave rise as well as that which

gave rise to it-can yield its true

meaning. * * e
We hold that appellant is not en-

titled to a patent for school lands
specifically excluding the lands cv-
ered by the 'right-of-way, but
rather is entitled to a patent "sub-
ject to" such right-of-way. We fur-
ther hold that the State is not
entitled to indemnity for those por-
tions of' the school' sections em-
braced 'iMthe right-of-way granted

by the Act of July 1, 1862, 12 Stat.
489, as amended by the Act' of
July 2,' 1964, 13 Stat. 356.

Therefore, pursuant to the, au-
thority delegated to' the Board of
Land Appeals by the Secretary' of
the Interior, 43 CFR 4.1, the deci-
sions appealed from are affirmed.

FREDERIC FHMAN,
Administrative Judge.

I CONCUR:

MARTIN Rrrvo,
Administrative Judge.

CIIEF ADMINISTRATIVE JUDGE
FRISHBERG DISSENTING:

I respectfully dissent from the
holdings of the majority. This De-
partment has no discretion to cur-
tail the rights of a grantee, or to
substitute its judgment for the will
of Congress as manifested in grant-
ing acts. West v. Standard Oil Co.,
278 U.S. 200, 220 (1929); Payne v.
Central Pacific Ry. Co., 255 U.S.
228, 236 (1921). We are invested
only with the power, judicial in na-
ture, to ascertain whether the speci-
fied conditions of the grant in issue
have been met. Wyoming v. United
States, 255 U.S. 489, 496 (1921);
Payne v. New Mexico, 255 U.S. 367,
371 (1921); Lewis v. Hickel, 427 P.
2d 673, 676 (9th Cir. 1970), cert.
denied, 400 U.S. 992 (1971);
Schraier v. Nickel, 419 F.2d 663,
666-67 (D.C. Cir. 1969); United
States v. Arenas, 158 F.2d 730, 747-
48 (9th Cir. 1946), cert. denied, 331
U.S. 842 (1947). The majority acts
in derogation 'of these limitations
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by holding that, (1). Wyoming
should not receive indemnity for
that portion of school land sections
crossed by a railroad right-of-way
granted under the Act of July. 1,
1862, as amended by. Act of July 2,
1864, and (2) a patent for school
lands in place cannot exclude that,
right-of-way but must, issue "sub7
ject to" it.

It is evident from judicial inter-
pretation and legislative history
that Wyoming, under its school
land grant, § 4. of the Act of July
10, 1890, 26 Stat. 222, received no
title to those lands within the right-
of-way granted the Union Pacific
Railroad by the 1862 Act, 'as amend-
ed in 1864, because those lands were
specifically excluded, from the
school land- grant as "otherwise dis-
posed of." Even if that statutory
exclusion had: not been provided',
the railroad's interest in the right-
of-way. was such an appropriation
that those lands within the right-of-
way were no longer public. lands
subject to sale-or other.disposition
under the general land laws.

Both Wyoming's. school, land
grant and the: General* Indemnity
Act, 43 U.S.C. § 851, 852 (1970),
provide for selection of lieu lands as
indemnity for lands "otherwise dis-
posed of." In light of the legislative.
purpose. of that provision and the
interpretation placed on it by the
courts and this Department, this
Board should' overrule State of
North Dakota, 13 L.D. 454 (1891),
and. uphold' Wyoming's indemnity
selection application, if it is-proper.:
in all other respects.' 0 I ; 

SCHOOL LANID GRANT

Congressional policy providing
for grants of numbered sections in
every township of the public lands
of the United States has been
traced to the Ordinance of May 20,;
1785, the first enactment for the sale
of public lands within the western
territories. It called for a rectangu-
lar survey system. of. the public
lands prior to their sale and re-
served 'sec. 16 in each township for
the maintenance of the public
schools iln the respective township.
Eliason, Land Ecechanges and State
In-lieu.Selections as They Affect
Mineral Resource Development 21
Rocky Mt. Min. L. Inst. 635 (1975).
By the Ordinance of 1787, a com-
pact between the northwestern ter-.
ritories and the original states, res-
ervation of the public lands for the
maintenance of public schools be-
came a fundamental principle.
Cooper v. Roberts, 59 U.S. (18
How.) 338, 339 (1856). The com-
pact declared that:

* * ' :"religion, morality, and knowl-
edge, [were * necessary, for good
government and the happiness of man-
kind ;" and ordained that "schools, and
the means of education, should be forever
encouraged." * * *

Id. Application of this principle
was extended to the Mississippi
Territory by Act of Apr. 7, 1798, 1
Stat.' § 6 at 550, and in 1802 was
applied, to the southwestern terri-
tory by compact' between the United
States and Georgia. Cooper v. .Rob.-
erts, spra.

By' section of the tatehood Act
of Ohio, Act of Apr. 30, 1802, 2

222-093-76--4
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Stat. 175, the first "school land
grant" was made, providing:

* * * That the sectionf numbered six-
teen, in every township, and where such.
section has been sold, granted or dis-
posed of, other lands equivalent thereto,
and most contiguous to the same, shall
be granted to the inhabitants of. such
townviship, for the use of the schools.

This grant provided the model for
subsequent school land grants to the.
public-land states. State of Oregon,
18 L.D. 343,-345 (1894). :

Starting with' the school land
grant to California by Act of Mar.
3,1853, 10 Stat. 244, sec. 36 in each
township was added to the school
grants. United States v. Morrison,
240 U.S. 192, 198 (1916); State of
Oregon, supra.' Under certain sub-4
sequent Statehood Acts, further
sections were granted. Utah,2 New
Mexico,8 and Arizona received
secs. 2 and 32, as well as 16 and 36,
since most of their public domain

I Grants of sec. 16 made between 1802 and
1846 were:

"Ohio (2 Stat. 175) Louisiana (2 Stat.
394, 5 Stat. 600) ; Indiana (3 Stat. 290)
Mississippi (2 Stat. 234, 10 Stat. 6); Illi-
nois ( Stat. 430) ; Alabama ( Stat. 491)
Missouri: (3 Stat.. 547) ; Arkansas (5 Stat.
58) ; Michigan (5 Stat. 59) ; Florida (5
Stat. 788) ; Iowa (5 Stat. 789) ; Wisconsin:
(9 Stat. 58).

Grants of secs. 16 and 36, after 1846
include:

"California (10 Stat. 246); Minnesota (11
Stat. 167) ; Oregon (11 Stat. 383) ; Kansas
(12 Stat. 127),: Nevada (13 Stat. 32);

Nebraska (13 Stat. 49) ; Colorado (18 Stat.
476) North Dakota, South Dakota, Montana,
and Washington (25 Stat. 679) ; Idaho (26
Stat. 215) ; Wyoming (26 Stat. 222) ; Utah
(28 Stat. 109) ; Oklahoma (34 Stat. 272);
New Mexico (36 Stat. 561); Arizona (36
Stat. 672)."
United States. v. Morrison, 240 U.S. 192, 198
(fns. l and 2) (1916).

'Act of July 16, 1894, 28 Stat 107, 109.
3Act of June 20, 1910, 36 Stat. 557, 561.
i sty at 672.; : 

lands were desert areas. Oklahoma
received'additional sees.' 13 and 33
within certain boundaries, for spe-
cified purposes.5 Eliason, 21 Rocky
Mt. Min. L. Inst.' supra at 636.

As a result of this method of pro-
moting education, over 78 million
acres of the public 'domain were
granted to the states for the. sup-
port of their common schools.' Id.'

Wyoming, by sec. 4 of its State-
hood Act of July 10, 1890, 26 Stat.
222, received:

* * * sections numbered sixteen and
thirty-six in every township of said pro-
posed State, and where such sections, or
any parts thereof, have been sold or
otherwise disposed of by or under the
authority of any act of Congress, other
lands equivalent thereto, in legal subdi-
visions of not less than one quarter sec-
t ion, and as contiguous as may be to the
section in lieu of which the same is
taken, are hereby granted to said State
for the support of common schools, such
indemnity lands to be selected within
said State in such manner as the legis-
lature may provide, with the approval of
the Secretary of the Interior 1. * *.

Title to these school sections in
]lAce vested in Wyoming upon the
date of statehood, July 10, 1890, or
upon the completion-and approval
of survey of the particular sections,
if the lands had not been surveyed
prior to statehood. United States v.
Wyoming, 331 U.S. 440, 443-44
(1947) ; United States v. Stearns
Lumber Co., 245 U.S. 436 (1918);
Wisconsin v. Lane, 245 U.S. 427
(1918); United States v. Morrison,
supra; Minnesota v. Hitchcock, 185

'U.S. 373 (1902) ; Heydenfeldt v.
Daney Gol& Silver Mining aJo.,

Act of June 16, 1906, 34 Stat. 267, 274.
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93 U.S. 634 (1876),; United States
v. Wyoming, 195 F. Supp. 692, 697-
98 (D. Wyo. 1961), affd., 310 F. 2d
566 (10th Cir. 1962), ert. denied,
372 U.S. .953 (1963); 43 CFR
2623.1; see also, Wyoming v. United
States, 255 U.S. 489, 500-01 (1921);
Homer H. Harris, 53 L.D). 584, 585
(1932). All the townships contain-
ing the school sections applied for
under Wyoming's patent applica-
tion, W-24998, had been surveyed
prior to the date of statehood.
Therefore, title vested in the respec-
tive sections as of July 10, 1890.6 -

Congress, by vesting the lands in
the states in this manner, reserved
absolute power over the school
lands until their status was fixed
by survey, the lands thereby being
identified. United States v. MorM-.
son, supra; Heydenfeldt v. Daney
Gold & SilverMining Co., supra.
Prior to survey, those sections were
a part of the public domain which
could be disposed of by the Govern-
ment in any manner and for any
purpose consistent with applicable
federal statutes. United States v.
Wyoming, 331 U.S. at 443. There-
fore, it was inevitable that upon, the
date title vested in a state, prior
claims to the lands would be found
in some instances.

5The records of the Wyoming State Offlce,
Bureau of Land Management, show the sur-
veys of the townships were completed and
approved as of the following dates: T. 14 N.,
R. 60 W.-Sept. 10, 1871; T. 1 N., R 66
W.-Nov. 28, 1870; T. 14 N., R. 66 W.

Dec. 23, 1872; T. 13 N.,, R., 67 W.-Nov. 28,
1870; T. 13 N., R. 68 W.-Dec. 15, 1870;
T. 13 N., R. 69 W.-Dec. 15, 1870; and T.
13 N., 11. 70 W.-Nov. 15, 1872.

T he Department has a statutory
duTy to issue school land grant pat-.

ents to the states. Navajo Tribe of
Indians v. State of Utah, 12 IBLA
1,12, 80 I.D. 441, 445 (1973). The
Act of June 21, 1934; 43 .S.C.
§ 871a (1970), directs the Secretary
of the Interior, upon application by
a state, to issue patents to school
sections granted for the support of
common schools by any Act of Con-
gress, where title has vested or may
thereafter vest in the grantee state.
See generally 43 CFR Subpart
2624. Such a patent is documentary
evidence of title which has previ-
ously vested in the state. It- is not a
new grant. 43 CFR 2624.0-1; Nar-
ajo Tribe of Indians v.State of
Utah, supra. The issuance of such a
patent imports a conclusive deter-
mination by the Department of all
facts necessary' to the vesting of
such title in the state,, thereby di-
vesting the Department of any fur-;
ther jurisdiction over' the lnd.
West v. Stadard Oil (7o., 278 UI.S.
at 212-13 MAtargaret Scharf, 57 TI.D.
348,863 (1941). 

Wyoming asserted in ite applica-
tion for patent that title vested to
all the sections in place, except that
area covered by the original main
line right-of-way of the-Union Pa-
cific Railroad, granted by section 2,
Act of' July 1, 1862, 12 Stat. 489,'
as amended by Act of July 2, 1864,
13' Stat. 356. The record onappeal
reveals that two of these* school
land sections sec. 16, T. 13 N., IR. 67
W., 6th P.M., and sec. 16, T. 13 N.,
R. 68 W., 6th P.M., are also tra-
versed by additional rights-of-way

364]
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for spur lines granted to the Union
Pacific Railroad under the author-
ity of the General Railroad Right-
of-Way Act f March 3, 1875, 43
U.S.C. 934 (1970).
'.Wyoming's school land grant,

§ 4, 26 Stat. 222, excludes lands
which were 'sold or otherwise dis-
posed of by or under the authority
of any act of Congress." Moreover,
once land is legally appropriated
to any purpose it becomes severed
from the: mass of public lands and
thereafter cannot be embraced or'
operated upon by subsequent law.
Wilcox v..) Jackson, 38 U.S. (13
Pet.) 266 (1839); see, e.g., Scott v.
C'arew,' 196 U.S. 100 (1905); Ore-
gon &cCalifornia H.R. Co. v. United:
States,' 190 U.S. 186 (1903); North-
ern Pacific RI. Co. v. Sanders, 166
U.S.- 620' (1897); Wisconsin. Cen-
tral R'D Co. v. Forsythe, 159 U.S.
46 (1895) ;. Whitney v. Taylor, 158
U.S. '85 (1895) ; Bardon v.' North -
ern Pacific h.R. Co., 145 U.S. 535
(1892); Wisconsin Central7 R.R.
Co. v. Price Co. 133. UJ.S. 496
(1890)'; Hastings & Dakota R.R.
Co. v. Whitney, 132 U.S.. 357
(1889); Kansas Pacific Ry. 6O6. v.
Dunmeyer, 113: U.S. 629 (1885).;
NewIhall v. Sanger, '92 .U.S. 761
(1875); Leavenworth, Lawrence &
Galveston lR.. v. United States,
92 U.S. 733 (1875) ; A. W. Schunk,
16 IBLA 191, 81 I.D. 401 (1974);
State of Alaska, Kenneth D. Make-,
peace, 6 IBLA 58, 79 I.D. 391
(1972); State of Utah(On Peti
tion),.47 L.ID. 359 (1920) ; Andrew
J. Billan, 36 L.D. 334 (1908) but
cf. Butt y Northern PacifeR.R.,

119 U.S. 55 (1886). As a result,
title 'to those'portions of the' school
land sections in issue which were
unencumbered July 10, 1890, vested
in the 'State as of that date. How-
ever, the question before' this Board
is what title, if any, vested in the
State:' to those lands within the
Union Pacific's rights - of - way
grantedunder either (1) the Spe-
cial Grant of:1862, as amended in
1864, or (2) theGeneral Railroad
Right-of-Way: Act of 1875. 1 
: The Acts granting the railroad
rights-of-way in issue are -products
of their times. Great Northern Ry.
Co. v., United States, 315 U.S. 262,
273 (1942).; United States v. Union
Pacific R.. Co., 91 U.S. 72 79
(1875). To understand the, nature
of these grants,-it isnecessary to
review their creation and judicial
interpretation..

R ILiROAD RIGHTS'-OF
WAY

.In the first half of thenineteenth
century, the United States acquired
vast new lands.. in the 'South, and
West., Settlement and absorption of
this sparsely populated territory
into the older sections of the coun-
try, became a national problem de-
manding a rapid and extensive
means of transportation for both
goods and people. Krug v. Santa Fe
Pacific R.R. Co., 329 U.S. 591, 592
(1947). In the thirties and fortiesS
numerous suggestions were made in
Coingress' of -the possibility of fu-
ture railroads: b6ing''built to ,the
Pacific.,: P. GATES, 'HISTORY
OF PUBLIC LAND LAW DE-
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VELOPMENT 363 (1968). (Here-
inafter cited as GATES.)

Asa Whitney's plan for the building
of a railroad from Milwaukee by way
of South Pass to Puget Sound, first
broached in 1844, brought the subject
under consideration and from then until
1862 interest in the building of a Pacific
railroad with Federal aid never sub-
sided. * * '

*.t * * lof * . *

Three steps seemed necessary before
any actual.route for a Pacific railroad
could be adopted, a charter granted and
a. land donation made: first, a careful
survey or at least reconnaissance of a
possible route or routes through the
Rocky Mountains and the Sierra Nevada
and Cascade Ranges; second, the re-
moval of the intruded Indians who had
been concentrated. along, the eastern
frontier of present Oklahoma, Kansas,
*and Nebraska; and third, the creation
of one or more territories through which
a railroad might be projected. All three
steps were authorized by Congress in
1853 and 1854 and all three, particularly
the creation of Kansas Territory, helped
to bring about the sectional crisis that
led directly to .secession and the Civil
War.

Id.

Beginning in 1850, Congress, to
encourage a rapid railroad building
program and to induce the con-
struction of the much desired trans-
continental route, embarked upon a
policy of subsidizing railroad con-
struction by lavish grants of the
public domain." Great orthern
R y. Co. v. United States, 315 U.S.

at 273. However, even after the
South's secession, there was still a

7 The first such grant was made to the
Illinois Central and Mobile & Ohio Railroads
by Act of Sept.,20, 150, 9 Stat. 466.

great deal of conflict in Congress
over routes and termini of the pro-
posed Pacific line. GATES, spra
at 364. The issues were sufficiently
resolved,, though, to permit enact-
ment of the Pacific Railroad Act,
July 1, 1862, later liberalized by the
Act of July 2, 1864. This grant
made up, at least in part, for the
Congressional delay in the fifties by
encouraging the construction of one
more transcontinental lines. Some
2,20 miles of rights-of-way and
34,560,000 acres of the public lands
were granted for that purpose. Id.
at 3.

By these Acts, the main line was
authorized to be constructed by the
Union Pacific Railroad Company
west through Cheyenne to the west-
ern boundary of Nevada, and possi-
bly farther to meet:'I the Central
Pacific Railroad, which had been
authorized to build from the Pa-
cific coast eastward. Stuart v. Union
Paciflc R.R. Co., 227 U.S.. 342, 34-
45 ( 1913);: Southern Pacific Co. v.
City of Reno, 257 F. 450, 455 (D.
Nev. 1919), aff'd, 268 F. 751 (9th
Cir. 1920). Five eastern branches of
the Pacific railroad were to be built
from Sioux City, Omaha, St.
Joseph, Leavenworth, and Kansas

CDity, to converge at some point on
the 100th meridian. GATES, supra
at 364. The obligation to converge
with the main line on the 100th
meridian was later eliminated when
the Union. Pacific, Eastern Divi-
sion, was permitted to build from
Kansas City due west to Denver.
Then, the Denver Pacific line joined

364]
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that branch with the Union Pacific
line at Cheyenne. Id.'

This grant was only the begin-
ning for the bars were down
against such legislation. Seventy
railroads received like grants, and
158.293,000 acres, an area almost
equal in size to that of the New
England states, New York 'and
Pennsylvania, p a s s e d into the
hands of western railroad pro-
moters and builders.8 United States
v. Union Pacific RB.. Co.; 353 U.S.
112, 125 (1957) (dissenting pill-

ion); Krug v. Santa Fe Pacific
R.R. Co., 329 U.S. fn. 2 at 592. Con-
gress legislated offers the 'com-
panies could accept or reject. The
grants provided the inducement for
their acceptance. United States v.
Union Pacific R.R. Co., 230 F.2d
690, 693 (10th Cir. 1956), rev'd on
other grounds, 353 U.S. 112 (1957).

To ascertain the reasons for this
congressional action, as well as the
meaning of the particular provi-
sionsin the grants of this period, it
is necessary to look to the cir-
cumstances existing at the time the
acts were passed. Those circum-
stances have been aptly analyzed
by the Supreme Court as follows:

* * The war of the rebellion was' in
progress; and, owing to complications
with England, -the country had become
alarmed for the safety of our Pacific
possessions. The loss of them was feared
in case those complications should result
in an open rupture; but, even if this fear
were groundless, it was quite apparent

" 'Other sources put the figure of federal
grants-in-aid at 134,803,668 acres equivalent
to 209,849 square miles or 6.93 per cent of
the area of the continental United States."
.10-ug v. Sante. Fe Pacific R.R. Co., 329 U.S.
585, 592 (fn. 2) (1947).

that we were unable to furnish that de-
gree of protection to the people occupy-
ing them which every government owes
to its citizens. It is true, the threatened
danger was happily averted; but wisdom
pointed out the necessity of making suit-
able provision for the future. This could
be done in no better way than by the
construction of a railroad across the con-
tinent. Such a road would bind together
the widely separated parts of ur com-
mon country, and furnish a cheap and
expeditious mode for the transportation
of troops and supplies. If it did nothing
more than afford the required protection
to the Pacific States, it was felt that the
government, in the performance of an
imperative duty, could not justly with-
hold the aid necessary to build it; and
so strong and pervading was this opin-
ion, that it is by no means certain that
the people would not have justified Con-
gress if it had departed from the then
settled policy of the country regarding
works of internal improvement, and
charged the government itself with the
direct execution of the enterprise.

This enterprise was viewed as a na-
tional undertaking for national pur-
,poses : and the public ihind was directed
to the end in view, rather than to the
particular means of securing it. Although
this road was a military necessity, there
were other reasons active at the time in
producing an opinion for its completion
besides the protection of an exposed
frontier. There was a vast unpeopled ter-
ritory lying between the Missouri and
Sacramento River which was practically
worthless without the facilities afforded
by arailroad for 'the transportation of
persons and property. With its construc-
tion,' the agricultural and mineral re-
.sources of this territory could be devel-
oped, settlements made where settlements
were possible, and thereby the wealth
and power of the United States largely
increased: and there was also the press-
ing want, in time of peace even,. of an
improved and cheaperrmethod for the
transportation of the mails, and of sup-
plies for' the army and the Indians.

378 [83 I.D.
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It was in the presence of these facts
that Congress undertook to deal with the
subject of this railroad. The difficulties
in the way of building it were great, and
by many intelligent persons considered
insurmountable.

Although a free people, when resolved
upon a course of action, can accomplish
great results, the scheme for building a
railroad two thousand miles. in length,
over deserts, across mountains, and
through a country inhabited by Indians
jealous of intrusion upon their rights, was
universally regarded at the time as a
bold and hazardous undertaking. It is
nothing to the purpose that the appre-
hended difficulties in a great measure
disappeared after trial, and that the
road was constructed at less cost of time
and money than had been considered
possible. No argument can be drawn
from the wisdom that comes after the
fact. Congress acted with reference to a
state of things believed at .the time to
exist; and, in interpreting its legislation,
no aid can be derived from subsequent
events. The project of building the road
was not conceived for private ends; and
the prevalent opinion was, that it could
not be worked out by private capital
alone. It was a national work, originat-
ing in national necessities, and requiring
national assistance.

The policy of the country, to say
nothing of the supposed want of con-
stitutional power, stood in the way of the
United States taking the work into its
own hands. Even if this were not so, rea-
sons of economy suggested that it were
better to enlist private capital and enter-
prise in the project by offering the req-
uisite inducements. Congress undertook
to do this, in order to promote the con-
struction and operation of a work deemed
essential to the security of great public
interests.

United States v. Union Pacifc P.R.
Up., 91 U.S. at 79-81

The lavish granting policy reaped
results, for in 1869 the Union Pa-

cific and Central Pacific Railroads
together completed the first trans-
continental route. GATES, supra
at 374. With the realization of this
goal, however, the public's mood of
uncritical enthusiasm toward the
railroads began to change. United
States v. Union Pacific R.R. Co.,.
353 U.S. at 126-27.l

The West wanted internal improve-
ments almost as much as it wanted free
land and was nearly unanimous in sup-
porting land grants for roads, canals,
and railroads. Yet it had a phobia
against "landi monopoly." When it saw
evidence that railroads were not prompt
in bringing their lands on the. market
and putting them into the hands of farm
makers, the West turned from warm
friendship to outright hostility to the
railroads. It began to demand, first an
end to the practice of making land grants
and, later, the forfeiture of unearned
grants, partially earned grants, and fi-
nally, unsold grants. By the late sixties
the same forces that had worked to end
the treaty-making policy to obtain Indian
lands were striving to halt the policy of
making land grants to railroads. Reform-
minded representatives from Illinois, In-
diana, and other older public land states
reflected anti-railroad feelings, raised to
white beat by the Grangers' fight for rail-
road regulation and for the retention
-of the remaining public lands for ac-
tual settlers. Organized labor, speaking
through its journal, the Workingman'a
Advocate, and the larger group of citi-
zens who were coming to feel that the
railroads had demanded too much of the
government and had been arrogant
towards the public, favored ending the
practice of making railroad land grants.
They were partly supported by Joseph
S. Wilson, Commissioner of the General
Land Office, and by President U. S. Grant
himself, who expressed doubts about fur-
ther donations.

.3641
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After much heated argument in state
capitals, in Washington, and in the press,
and the presentation of petitions from
the Legislatures of California, Wiscon-
sin, Indiana, Missouri, Ohio, and Penn-
sylvania to the effect that land grants
were a "violation of the spirit and inter-
est of the national Homestead Law and
manifestly in bad faith toward the land-
less." Congress acted. First, settlers'
clauses were added to a number of rail-
road land grants requiring that the lands
being granted be sold to settlers at no
more than $2.50 an acre.* *

GATES, supra at 380. Then on
Mar. 11, 1872, public disfavor crys-
tallized in the following declaration
of policy by the House of Repre-
sentatives:

"Resolved, That in the judgment of this
House the policy of granting subsidies
in public lands to railroads and other
corporations ought to be discontinued,
and that every consideration of public
policy and equal justice to the whole
people requires that the public lands
should be held for the purpose of secur-
ing homesteads to actual settlers, and
for educational purposes, as may be pro-
vided by Law." Cong. Globe, 42d Cong.,
2d Sess., 1585 (1872).* * e

Great Northern Ry. Co. v. United
States, 315 U.S. at 273-74.

The last lavish railroad grant
was made to the Texas Pacific Rail-
road Company in 1871. Thereafter,
outright granting of the public
lands to private railroads was dis-
continued. Id. . at 273; GATES,
supra at 380.

Congress, though, still wishing to
encourage development of the West,
passed special acts granting only
rights-of-way through the public
lands to certain railroads. Between
1871 and 1875 at least 15 such acts

were passed. Great Northern Ry.
Co. v. United States, spra, fn. 9 at
274. It was because of the legisla-
tive burden caused by these special
acts that Congress adopted a Gen-
eral Right of Way Statute, Mar. 3,
1875, 18 Stat. 482, 43 U.S.C. §§ 934-
939 (1970).

The General Right of Way sta-
tute was significantly different
from the Union Pacific Act of 1862
and its companion Acts. It granted
neither alternate sections of the
public land nor direct financial sub-
sidy. However, the language of the
Acts regarding the rights-of-way
was identical in all important as-
pects. Wyo'iming v. Udall, 379 F.2d
635 (10th Cir.), cert. denied, 389
U.S. 985 (1967). But it is the na-
ture of the railroads' estate in those
rights-of-way that has been found
to differ.

I. Union PacifIc Grant of 1862 and
1864. 

The grant of July 1, 1862, 12
Stat. 489, 491, gave a right-of-way
400 feet wide, "* * including all
necessary grounds for stations,
buildings, workshops, and depots,
machine shops, switches, side tracts,
turntables, and water stations," to
the Union Pacific for construction
of a railroad and telegraph line.
The right, power, and authority
was given to take earth, stone, tim-
ber, and other materials necessary
for the roads' construction from
lands adjacent to the right-of-way.
The Act contained a further grant
of 10 (20 under the Act of July 2,
1864, 13 Stat. § 4 at 358) odd-num-
bered sections of public land on each
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side of the railroad line for each
mile of railroad constructed. This
was to aid "in the construction of
said railroad and telegraph line,
and to secure the safe and speedy
transportation of the mails, troops,
munitions of. war, and public stores
thereon, * * * Id. § 3 at 492. In
addition, Congress authorized loans
of $16,000, $32,000 and $48,000 in
6 percent, 30-year bonds for each
mile constructed by the railroads
under this grant, in exchange for a
first mortgage on their lines. Id. § 5
at 492-93. The 1864 Act changed
this to a second mortgage, enabling
the railroads to sell their first mort-
gage bonds as well as the govern-
ment bonds to finance construction.
13 Stat. §§10, 11 at 360-61;
GATES, supra at 364.

The grant of alternate sections
was a grant in praesenti, subject to
the condition that if any of the sec-
tions had been sold, reserved, or
otherwise disposed of by the United
States, or to which a pre-emption
or homestead claim had attached
when the line of the road was de-
finitely fixed, those sections did not
vest in the railroad. 12 Stat. § 3 at
492; Northern Lumber Co. V.
O'Brian, .204 U.S. 190 (1907) ; Kan-
sas Pacific Ry. Co. v. Dunnyer,
113 U.S. 629 (1885). It'-was con-
gressional policy to keep the public
lands open to occupation and pre-
emption, and appropriation to pub-
lic uses until those lands granted
had been identified. In this' way,
settlement of the public domain
was encouraged. Railroad Co. v.
Baldwin, 103 U.S. 426, 429 (1880).

FWYOMING *' .:1
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The estate in the right-of-way
also vested in praesenti. However,
it was not subject to any express
'conditions, only those necessarily
implied, that the road be con-
structed and used for railroad pur-
poses. Id. at 429-30. ' The right
granted did not attach to any par-
ticular portion of the ground until
the route' was definitely, located. In
this respect the grant floated. How'-
ever, when the route was definitely
fixed, the railroad's title cut off all
claims initiated subsequent to the
date of the 1862 Act. Southern Pa-
ci/o Co. V. City of eno,'257 F. at
454. As a result, the public lands
traversed by the right-of-way were
not left open to appropriation be-
fore the line of the road was defi-
nitely fixed. All parties thereafter
acquiring public lands took those
lands subject to that right-of-way
conferred for the proposed road.
Nadeau v. Union Pacific R.R. Co.,
253 U.S. 442 (1920); Bybee v. Ore-
gon & California R.R. Co., 139 U.S.
663 (1891); Railroad Co. v. Bald-
win, upra; Ch'trcehilz v. Choctaw
Ry. Co., '46 P. 503 (Okla. 1896);
State of Wyoming, 58 ID. 128
(1942). The reason for this was
that:

The right of way for the whole dis-
tance of the proposed oute was a very
important part of the aid given. If the
company could be compelled to purchase
its way over any section that might, be
occupied in advance of its location, very
serious obstacles would be often im-
posed to the progress of the road. For
any: loss of lands by settlementor res-
ervation, other lands .are given; but for
the loss of the right of way by these
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means, no compensation is provided, nor
could any be given by the substitution
of another route.

Railroad Co. v. Baldwin, 103 U.s.
at 430.
Where loss of the lands within

the right-of-way occurred before
the grant, condemnation of that
way was provided for by the
amendatory Act of July 2, 1864.
Union Pacific Rf.R. Co. v. Harris,
215 U.S. 386, 390 (1910).

All mineral lands were excepted
from the operation of the 1862 Act
grant of the alternate sections. 12
Stat. § 3 at 492. This exception was
found applicable by the Supreme
Court to § 2 of the same Act, imply-
ing a reservation of the minerals
underlying the right-of-way in the
United States. United States v.
Union Paci% R.R. Co., 353 U.S.
112 (1957). However, the Act of
July 2, 1864, 13 Stat. 356, 358, pro-
vided that the term "mineral lands"
used in either the 1862 or 1864 Acts
did not include coal and iron land.
This exception has been interpreted
by the courts as applying to both
the right-of-way and alternate sec-
tion grants, giving the railroad the
right to explore, develop, and mine
any coal and iron lying therein.
Wyoming v. Udall, 379 F. 2d 635,
640 (10th Cir.), cert. denied, 389
U.S. 985 (1967).

A. Estate in the Right-of-Way

It is'not surprising, in view of the
lavish granting policy during the

.1850-1871 period, that the grant of
alternate sections of the public
lands has been regarded as an out-
right grant to the railroad, and that
the rights-of-way grant has been

deemed as vesting the railroad with
,more than an easement yet less than
a fee simple absolute. Great North-
ern Ry. o. v. United States, 315
U.S. fn. 6 at 273; Rice v. United
States, 348 F. Supp.; 254, 256
(D.N.D. 1972) aff'd, 479 F. 2 58
(8th Cir.), cert. denied, 414 U.S.
858 (1973) ; Brown W. Cannon, Jr.,
24 IBLA 166, 83 I.D. 80 (1976).

In a line of decisions dating back
to Railroad Co. v. Baldwin, 103
U.S. 426 (1880) the Supreme Court
consistently recognized that the
Act of 1862 and its companion acts
vested the railroads with the entire
present interest in the right-of-
way, covering both possession and
fee. Missouri, Kansas & Texas Ry.
Co. v. Roberts, 152 U.S. 114 (1894).
The term "right-of-way" was rec-
ognized as having two distinct
meanings: (1) a mere right of pass-
age (an easement), and (2) that
strip of land taken by the railroad
to construct its roadbed, that is, the
land itself, not the right of passage
over it. New Meaico v. United
States Trust Co., 172 U.S. 171, 182
(1898). The rights-of-way grants
of the 1850-1871 period fell into the
latter category. Id. The Court in
New Mewico v. United States Trust
Co. observed that if the railroad's
interest in the right-of-way was an
easement, it was * * "one having
the attributes of the fee, perpetuity
and' exclusive use and possession;
also the remedies of the fee, and,
like it, corporeal,- not incorporeal,
property.", Id. at 183. However, re-
gardless of what they were called,
the rights-of-way grants of the
1850-1871 period were found to be
"'in substance, an interest in the
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land, special and exclusive in its
nature.' *** Western Union Tel-
egraph Co. v. Pennsylvania R.R.
Co., 195 U.S. 540, '570 (1904). *It
was in Northern Pacific Ry. Co. v.
Townsend, 190 U.S. 267 (1903),
that the railroad's interest was lab-
eled as being, in effect, a "limited
fee estate," (also known as a base,
qualified, or determinable fee),
made on an implied condition of re'-
verter in the event that the com-
pany ceased, to use or retain the
land for railroad purposes.'- -

In general usage, the limited fee
estate is a fee simple created with a
special limitation. L. M. SIMES,
Law of Future Interests 28-29 (2d
ed. 1966). Upon the happening of
the event named in that special
limitation, the estate automatically
terminates, and the property re-
vers to the grantor or his successors
in interest, without the necessity
for reentry. Id., 1 TIFFANY
REAL PROPERTY § 220 (3d ed.
1939). In granting such an estate the
grantor is left with a future interest,
called a possibility of reverter.
Therefore, upon cessation of the use
of the right-of-way for railroad
purposes, the railroad's 'title auto-
Imatically terminates, and the
United States; holder of the possi-
bility of reverter, becomes vested
with the title.

Townsend' involved the question
of whether third parties could es-
tablish valid homesteads on a right-
of-way acquired pursuant to the.
Act of July 2, 1864, 13 Stat. :356,
after that road had been located
and the tracks laid. The Court
found that the land forming the
right-of-way, being a limited fee in

the railroad, had been taken out of
the category of public lands subject
to preemption and sale, and the land
department was without authority
to convey any rights within such
right-of-way to subsequent- parties.
Therefore, even though the home-
stead grant "was of the full legal
subdivisions," it did not convey any
interest 'or estate in the right-of-
way granted to and possessed. by
the railroad pursuant to the 1864
Act. Accord, E. A. Crandall, 43
L.D. 556 (1915). Contra, Crandall
v. GoIs, 30 Idaho 661, 167 P. 1025
(1917) ; Annot., 136 A.L.R. 296,
315-16 (1942.).

The limited fee theory was later
examined in United States v. Union
Pacifie R.R. Co., 353 U.S. 112
(1957), a suit brought by the United
States to enjoin the railroad from
drilling for oil and gas on' a right-
of-way granted by § 2 of the 1862
Act. The Court observed that
Townsend was not "an adjudication
concerning the ownership of min-
eral.resources underlying the right
of way in a contest between the
United States and the railroad." Id.
at 118. The earlier limited fee cases
were regarded as deciding at most
"* * * that the railroads received
all surface rights to the right-of-
way and all rights incident to a use
for railroad purposes." Id. at419;
accord, Solioitor's. Opinion, 58 I.D.
160 (1942). This decision, however,
did . not overrule Townsend or
change its effect on a holder of a
patent issued after the land had
been traversed by'a railroad under
such a right-of-way grant. Rice v.
United States, supra; Wyning v.
Udall, 379 F.2d 635. (10th Cir.),
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cert. denied, 389 U.S. 985 (1967);
Kun v.' Union Pacific R.R. Co.,
169 Coo. 374, 456 P. 2d743 (1969),
cert.- denedd, 396 U.S. 1039 (1970);
Brown W. Cannon, Jf., 24 IBLA
166, 83 I.D. 80 (1976).

The limited fee label came under
scrutiny. again in Wyoming v.
Udall, spra,5 a suit involving the
question whether the Secretary of
the Interior had the authority un-
der the Right-of-Way Leasing Act
of May 21, 1930, 30 U.S.C. § 301 et
se-q. (1970), to dispose of, oil and
gas deposits underlying an 1862 Act
railroad right-of-way, where the
lands traversed by the right-of-way
had. been granted to Wyoming as
school lands. The court observed
that:

For the purposes of this case, we are
not impressed.with the labels applied to
the title of the railroads in their rights-
of-way across the public lands of the
United' States. tThe concept of "limited
fee" was no doubt applied inTownsend
because under the common law, an ease-
ment was an incorporeal hereditament
which did not give an exclusive right of
possession. With the expansion of the
meaning of easement to include, so far
as railroads are concerned, a right in
perpetuity to exclusive use and posses-
sion * * the need for the "limited fee"
label disappeared.[1']

379 F.2d at 640
The court, in analyzing the rail-

road's easement, observed that it
was in adifferent category from

5 Dismissed appeal taken from the: depart-
mental decision Union Pacifio R.R.- Co., 72 I.D.
76 (1963). : :

10 Such an easement is an interest in land
conferring upon the holder thereof the law-
ful use of or over the estate :of another.
7 THOMPSON ON REAL PROPERTY § 3183
(RepL. 1962). The estate encumbered by that
easement is referred to as the servient tene-
ment or servient estate.

that of a "surface easement." The
1864 amendment to the 1862 Act
provided that the term "mineral
lands" did not include coal and iron
lands. As a result, the railroad not
only received the right-of-way with
perpetual and exclusive use of, the
surface, but also received a grant of
coal and iron with the incidental
rights of exploration and develop-
ment. It was this latter grant that
the court found excluded the right-
of-way lands from the subsequent
school land grant to the State.

Wyoming's: Enabling Act as
previously noted, granted sections
16 and 36 in each township. Where
those sections, or any part thereof,
had been "sold or otherwise dis-
posed .of by or under the authority
of any act of Congressa' indemnity
lands could be selected. 26 Stat. §, 4
at 223. The railroad's interest in the
rightrf-way was such that the land
in and under the way fell into the
category of "otherwise disposed of
by or under the authority of any
act of Congress." Wyoming v.
Udal7, supra; accord, Union Pacifc
Ry. Co. v. Karges, 169, F. 459 (I.
Neb. 1909); State of Wyoming, 58
L. 128 (1942); of. Sherman v.
Buick, 93 U.S. 209 (1876) State of
Utah (On Petition), 47 L.D. 359
(1920); Andrew J. Billan, 36 L.D.
334 (1906). Therefore,; when..the
United States,-holder of the servient
estate under the right-of-way,
granted the school sections to the
State, the title to that servient estate
did not pass. Instead, it remained
in the United States, which retained
the rights'.'n ot, granted to the rail-
road, specifically, ownership of .the
underlying oil, and .:gas deposits.

[83 LD.
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Wyoming v. Udall, spra; accord,
Brown TV. (Canqon, Jr., spra;
SoZicitor's Opinion, 58 I.D. 160
(1942). - XS

In Rice v. United States, 348 F.
Supp. 254 (D.N.D. 1972), aff'd, 479
F. 2d 58 (8th Cir.), cert. denied, 414;
U.S. 858 (1973) ,'1 the controversy
arose whether the' servient estate
under a railroad right-of-way
granted by § 2 of the Act of July 2,
1864, 13 Stat. 365, passed to a sub-
sequent patentee, when no exception
was made of that tract in the patent
issued. The issue again involved
ownership of oil and gas underlying
the right-of-way.

The court refrained from de-
finitely labeling the railroad's in-
terest in the right-of-way, saying
that it got either a limited fee or an
easement, but" [i] n any event, it got
something less than a fee simple by
the filing and approval of aright of
way plat, and a construction of the
railway." 348 F. Supp. at 256. How-'
ever, the' court found. that, regard-ng
less of the label applied, this was an
appropriation within the rule orig-
inated in Wilcox v. Jaceso n, 38 U.S.
(13 Pet.) 266 (1839). The tracts had

beenf lawfully.* appropriated to a
purpose that severed them from the
mass of public lands, so that no 'sub'-
sequent law or proclamation could
embrace them or operate, on them.
Even though no exception had been
made of it in the patent, title to thet
servient estate, remained in the
United: States, 'leaving the oil and
gas interests subject to leasing
under the .1930 Right-of-Way Leas-

Affirmed departmental decision, Geor.e W.
Zarak, 4 IBLA 82 (1971).

ing Act. Accord, Brown W. Can-
non, Jr., spra.

B. Effet of 1862 and 1864 Acts
Rigid-of-Way on Sub seauent
School Land Grant; Patents.

In theI case presently. under con-
sideratio, Wyoming's title to 'the
sections in issue, attaching in 1890,
vested .subsequent to the Union
Pacific's title,. which vested in 1862.
In light of the foregoing decisions,
Wyoming, under that school land
grant, received no title to the lands
within that 1862 right-of-way
grant. Even if its school land grant
had not specifically excluded those
lands as "otherwise disposedof," the
grant was of "public lands," and
the lands within, the right-of-way
were no longer such lands. The
term "public lands" has been habit-
ually used by Congress to describe
lands subject to sale or other dis-
posal under the general laws, and
not reserved or held 'backfor any
special governmental or public pur-
pose. Borax Ltd. v. Los Angeles,

.296 U.S. 10,17 (1935); Union Pa-
ciflc R.R. Co.' v. Harris, 215 U.S. at
388; Barker v. Harvey,. 181 U.S.
481,490 (1901); aewi~t v.S ander,
92 U.S. '761, 63 (1875); Ben -J.
Bosehetta, 21 IBLA 193 (1975).12
The railroad's'interest, regardless of
its label, was such an appropriation
that the lands in the right-of-way
were not subject to sale or other dis-

"The term public land is sometimes used
in a sense which includes certain lands where
the United States. has retained the title,.for
example, Indian lands.. Larkin v. Puqg?,276
U.S. 431, 438 (1928;) 'Neau v. Unio,
Pcciflc-R.R. Co., 253 t.S. 442,,444 (1920);
Kindred . Union Pacifi R.&R Co., 225 U.s.
382, 96 (1912).
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position. under the general land
laws. Rice v. United States, supra.
Therefore, the subsequent school
land grant to Wyomng did not
operate upon them."i

1 Examples of other interests which have
segregated the public lands from disposition.
under subsequent school land grants: (1)
A railroad indemnity selection, made in ac-
cordance with the law, segregated the public
lands during its pendency. Minnesota v. Immi-
gration Land Co., 46 L.D. 1 (1916). A rail-

road selection application filed to exchange
lands excluded those lands selected from a
subsequent school land grant. Santa Fe Pacific
R.R. o., 41 L.D. 96 (1912). (2) Existing
homestead entries or valid settlements at
the date of survey severed the land from the
public domain so that the lands were not
subject to school land grants. State of Utah
(OnPetition), 47 L.D: 359 (1920); Fannie

Lipscomb, 44 L.D. 414 (1915) ; Andrew 0'.

Blan, 36 L.D. 334 (1906) ; see Circular

Instructions of November 7, 1879, 2 Copp's
Land Law 715 (1882). The filing of a declara-
tory statement for purposes of a homestead
entry was sufficient to segregate the lands.
John. F. Butler,. 38 L.D. 172 (1909). How-

ever, a settler's mere occupancy of the
lands gnerally did not segregate them from
subsequent disposition. Gonzales 'v. 'French,

164 U.S. 338 (1896). An exception is found
in regard to settlements in California, where
under its Enabibg Act, occupancy by erec-
tion of a dwelling house or by cultivation
prior. to survey was sufficient to segregate
the ands. Mining Co. v. Consol. Mining Co.,

102 U.S. 167 (1880). (3) Lands set aside
for Indian 'Reservations prior to survey, with-
the Indians remaining in occupancy, excluded
such lands from subsequent school land
grants. United States v.. Stearns Lumber Co.,

245 U.S. 436: (1918) ;Wisconsin v. Lane, 245

U.S. 427 (1918); Minnesota v. Hitchcock, 185

U.S. 373 (1902); Missouri, Kansas Tewas

Ry. Co. v. Roberts; 152 1.S. 114 (1894)
State'of Colorado, 6 L.D. 412 (1887). Where'

Indians have a right of occupancy until re-

quired to leave by Presidential order, that

right was sufficient to segregate the lands
from subsequent disposition. Wisconsin v.
Hitchcock, 201 U.S 202 (1906) ; Henrv
Sherry, 12 L. 176 (1890). However,- if the
lands were abandoned before survey, they
were within the ppblic domain subject to the

school land: grant. Beecher v. Wetherby, 95

U.S. 517 (1877). (4) A reservation of lands
under governmental authority, such, as for
petroleum, forest or military purposes, occur-
ring before, survey of the lands had been
formally approved, excluded those lands from
subseqdent disposition. United States v.

The Act of June 21, 1934, 43
U.S.C. § 871a (1970), directs the
Secretary to issue patents, upon the
application of a state, where title
has vested or may thereafter vest in
the grantee state. Wyoming applied
for patent excluding only those
portions of the school land sections
covered by the Union. Pacific's 1862
Act right-of-way. The Bureau, in
rejecting this application, relied on
the following two reasons: (1)
patents must issue for lands de-
scribed by full legal subdivisions in
accordance with an official govern-
ment survey; and (2) the State
took title to the lands in place sub-
ject to the right-of-way, citing
State of Wyoming, 58 I.D. 128
(1942). Neither reason is proper for
rejection of this patent application.
It is true Wyoming took title to the
school sections in place subject to or
subordinate to the railroad's estate
in the right-of-way. Railroad Co. v.
Baldwin, 103 U.S.' 426 (1880),
,State of Wyoming, supra. How-
ever, this 'subj ect to" language is

not indicative of any title or estate
vesting, in the State to the lands
within the right-of-way. See State
of Wyoming, subpra. It establishes
only the railroad's priority of inter-
est over subsequent grantees. Rail-
road Co. v. Baldwin, supra.

Wjoming, 331 TJ.S. 440 (1947)'; United States
v. Morrison, 240 U.S. 192 (1916) ; Gregg v.
State of Colorado, 1 LD. 151 (1892). (5)
Lands within the limits of a confirmed Spanish
land grant were disposed of and were not sub-
ject to the school land grant to the state.
State of Florida, 30 L.D. 187 (1900). (6)
Lands patented to a mining claimant, whose
claim -was initiated prior to" survey, vested
in the claimant, giving him better title than
the state under its school land grant. Heyden-
tfeldt v. Daney Gold Ji Silver Mining Co. 93
U.S. 634 (1876)'.
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It has been the practice of the
Department, where Congress has
not specifically provided otherwise,
to conform all. disposals of the
public lands to subdivisions estab-
lished by government survey, and
to treat minor subdivisions as indi-
visible for all administrative pur-
poses. 14 Southern Paci6i R.R. Co.
v. Fall, 257 U.S. 460, 462 (1922);
Martin J. Plutt, 61 I.D. 185, 187
(1953); James A. Power, 50 L.D.
392, 394-95 (1924); E lisha B.
Martin, 16. L.D. 424 (1892).

The public lands are surveyed and
platted, as nearly as may be, into rec-
tangular tracts, known as sections, half
sections, quarter sections, half-quarter
sections, and quarter-quarter sections;
and, where the lines of the survey are
interrupted by-lakes, public 'reservations,
Spanish or Meiican grants, state or ter-
ritorial lines, etc., the irregular tracts at
the point of interruption are platted and
known as fractional sections, etc., or as
lots having particular numbers. After the
survey the land officers dispose of the
lands only according to these legal sub-
divisions-that is, as: sections half see-
tions, etc.-and regard the minor sub-
divisionsuarter-quarter sections and
lots-as not subject to further division,
save in exceptional instances where Con-
gress has specially provided otherwise.
Under this practice a right to purchase
or enter 40 acres may be exercised by
taking a full quarter-quarter section, but
not by taking a part only of each of two
or more 'minor subdivisions. And the
same rule is applied to relinquishments

However, in special circumstances, a seg-
regative survey will be ordered where adher-
ence to this general rule would not serve any
public interest and the disposal of less than
a legal subdivision of public land allowed.
Thomas Owen Westbro-ok, 0 I.D. 296 (1949)
Rubert Ray Spencer, 60 I.D. 198 (1948)
State of Arizona, 53 I.D. 149 (1930); Lewis
A. Gould, 1 L.D. 131 (1925); Chambers v.
Hal, 49 L.D. 203 (1922) of. eJames A.
Power, 50 L.D.. 392 (1924).

and lieu selections; that is to say, a right
to relinquish land to which title has been
acquired and to 'take other land in its
stead may not be exereised'by' exchanging
less than a legal' subdivision at a time.

* .* E ' * 0 . * * 

The manner of keeping the land office
records-which is 'according to a system
of "tract books,"-and the mode of
checking up and tracing!the various land
transactions, have long been adjusted to
this practice; and in the judgment of
the land officers adherence to it is of
much importance.

Southern Pacific R.R G Co. 'v. Fall,
257 U.S. at 462-63.

However, this. administrative prac-
tice applies only to disposals of the
public lands, that is to say, to reg-
ulation of the granting of title.
Work v. Central Paific Ry Co., 12
F.2d 834 (D.C. 'Cir. 1926); see Best
v. Humboldt Placer Mring Co.,
371 U.S. 334' (1963); -Wayne N.
Mddson 61 I.D. 25, 27 (1952) ; Mar-
tin J. Plutt, supra State of Aii-
zona, 53 I.D. 149, 150 (1930);
James .A. Power, supra; Instruc-
tions, 39 L.D. 565 (1911') ; James H.
Harte,'33 L.D. 53 (1904); Melder
v. White, 28 LD. 412 (i899). It is
not applicable to lands to which a
grantee' acquired previous title by
an express statutory contract. Work
v. Central Pacific Ry. Co., spra;

Clinton C. Reed, 45 L.D. 646
(1917). It is one thing to regulate
the granting of title, and another to
regulate. title which has already
vested, for the Department can nei-
ther'enlarge nor curtail the'rights
of a grantee. West v. Standard'Oil
Co., 278 U.S. at 220; Payne v.: New
Me+i, 255 'U.S. at 236; Work v.
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Central Pacific Ry. Co., supra at
836.

Had Wyoming applied for pat-
ent for whole school land sections,
such application might have been
proper where title to the lands
within the right-of-way "may here-
after vest" in the State. 43 U.S.C.
§ 871a (1970). Such a possibility
might have occurred pursuant to
the Act of Mar. 8, 1922, 42 Stat.
414, 43 U.S.C. § 912 (1970), which
provides that upon extinguishment
of such railroad rights-of-way,
whether by forfeiture or abandon-
ment, "declared or decreed by a
court of'competent jurisdiction or
by Act of Congres,' title thereto
vestsin:

* any person, firm, or corporation,
assigns, or successors in titleand interest
to whom or to which title of the United
states may have been or may be granted,
conveying or purporting to convey the
whole of the legal. subdivision or subdi-
visions., traversed or occupied by.. such
railroad, *** except lands within a mu-
nicipality the title to: which, upon for-
feiture or abandonment, as herein pro-
vided, shall vest in such municipality,
and this by. virtue of the patent thereto
and without the necessity of any other
or further conveyance or assurance of
any kind or nature whatsoever ** * [15]

However, Wyoming did not seek
such a patent,-and no power.lies in
the Department pursuant: to § 4 of
Wyoming's Statehood Act, 26 Stat.
222, or theAct of June 21, 1934, 43
U.S.C. § 871a, to compel the is-
suance of a patent including the
right-of-way area, or to refuse the
issuance of the patent requested,
simply because it contravenes the

1dIt is questionable whether this Act applies
to. a state, since its operation is expressly
limited to "any person; firm, 'or corpora-
tion 

administrative practice of the De-
partment. Work v. Central Pacific
Ry. Co., 8upra at 834.' -

Therefore, I would hold that pat-
ent should issue to Wyoming for
those sections requested, excluding
that area traversed by 'the 1862 Act
right-of-way of the Union Pacific
Railroad, where the specific condi-
tions of' the 'grant have been met.

II. General Right-of-Way Statute
of 1875.
As mentioned before, the General

Right-of-Way Statute of March 3,
1875, 18 Stat. 482, 43 U.S.C. §§ 934-

"'The Department, in response to Work v.
Central Pacific By. O., 12 F.2d 834 (D.C.
Cir. 1926)', issued Instructions, 51 L.D. 487
(1926)', regarding the right of land-grant
railroad companies to list less than a legal
subdivision, insofar as related to the odd
numbered sections within the primary limits
of the railroad grant. Thereafter, those lists
submitted for less than a legal subdivision
were to be accepted where no other objection
appeared. Further recommended was the list-
ing of such lands by aliquot parts of a sub-
division, "such as the NE /4 of NE y% of NE
y/ (10 acres), or S 1/ of NE y/ of NE 1/
(20 acres)," unless a survey to segregate
the tract chosen could not be avoided. See
generally BLM MANUAL OF SURVEYING
INSTRUCTIONS 159 (1973).

The provision regarding the assignment of
cost for' the survey in the Instructions, sulira,
was modified by Central Pacific RBy. Co. (On
Petition), 52 L.D. 235 (1927). See generally
43 U.S.C. 757 (1970).

The identity of land included within a
patent is ascertained by giving a reasonable
construction to' the entire description in
the patent. Boardmcn v. Reed, 31 U.S. (6
Pet.) 325, 344 (1832). I see no legal impera-
tive for a segregative survey in the issuance
of a school 'land grant patent for sections
traversed by an 1850-1871 period railroad
right-of-way. A clause generally excluding
those lands' included within such a right-
of-way would appear to provide sufficient
description for identity of the State's title
in the sections granted. It would therefore
seem that' there is no impediment to an alter-
ation of present departmental policy regard-
ing excluslons in patents, thus avoiding the
expense and administrative delay which would
be incurred in the accomplishment of segre-
gative surveys solely for the purpose of the
form of the patent.
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939 (1970), replaced the earlier
practice of granting rights-of-way,
additional public' lands and direct
financial aid to individually name1d
railroad companies. This statute
granted only.

The right of way through the public
lands of the United States * * * to any
railroad company duly organized under
the laws of any State or Territory, ex-
cept the District 'of Columbia, or by the
Congress of the United States, which
shall have filed with the Secretary of the
Interior a copy of its articles of incorpo-
ration, and due proofs of its organization
under the same * *

43 U.S.C. § 934 (1970). The public
lands adjacent to such rights-of-
way were granted for station build-
ings, depots, etc., not in excess of
20 acres per station, and the right to
take material, earth, stone, and
timber necessary for the construc-
tion of the road from the public
lands adjacent to the line was given.

This grant of the rights-of-way
and station grounds through the
public domain was an in praesenti
grant of land to be thereafter iden-
tified. Stalker v. Oregon Short Line,
225 U.S. 142, 146 (1912) ; Jamges-
town & Northern R.I. Co. v. Jones,
117 U.S. 125, 131 (1900). The spe-
cific grant was secured to the rail-
road as against subsequent grant-
ees upon definite location of the
line and permanent appropriation
of the 'right-of-way. This could be
accomplished by actual construc-
tion, which has been described as
such construction as manifested
that the railroad had exercised its
judgment as to the location of its
line and had done sufficient work to
fix the position of the route and to

222-09 76-Q--5

consummate the purpose for which
the grant was given. Barlow v.
Northern Pacific Ry. Co., 240 U.S.
484, 488 (1916) ; Stalker v. Oregon
Short Line, supra at 150. The de-
gree of construction which satisfied
this definition ranged from the be-
ginning of construction by grading
the roadbed to the completion of
the line. Barlow v. Northern Pacifie
Ry. Co., supra; Jamestown &
Northern R.R. Co. v. Jones, supra.
However, in Minneapolis, St. Paul
&e. Ry. Co. v. DouIghty, 208 U.S. 251
(1908), a preliminary survey for
the line was found insufficient, since
it was only "a mere location mov-
able at the will of the company"
and not actual construction neces-
sarily fixing the road's position.

Where the railroad desired to
secure the grant in advance of con-
struction, it had to do three specific
things: (1) make a definite location
of its route, (2) file. a profile map
of its line with the register of the
local land office, and (3) obtain the
approval of that map by the
Secretary of the Interior. Act of
Mar. 3, 1875, 18 Stat. § 4 at 483;
Minneapolis, St. Paul &e. Ry. Co.
v. Doughty, spra; Jamestown &
Northern R.R. Co. v. Jones, spra.
The approved map was intended by
the Act to be the equivalent of a
patent defining the 'grant. Great
Northern Ry. v. Steinke, 261 U.S.
119, 125 (1923). However, the title
related back, as against intervening
claims, to the date when the profile
map was filed in the 'local- land
office. Id.; Stalker v. Oregon Short
L i n e, supra. 'Therefore, claims
raised subsequent to such filing
were subordinate to the railroad's
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right-of-way. Stalker v. Oregon
Short Line, supra.

A. Estate in the Right-of-Way.

Initially, the Department con-
strued the Act of 1875 as creating
all easement which did not sever the
lanids from the public domain. The
first such interpretation was in the
general right-of-way circular of
Jan. 13, 1888, which -stated, in part,
that:

Tle act of Mar. 3, 1875, is not in the
nature of a grant of lands; it does not
convey an estate in .fee, either in the
"right of way" or the grounds selected
for depot purposes. It is a right of use
only, the title still remaining in the
United States.

12 L.D. 423, 428 (1888). The same
position was taken' by later depart-
mental regulations of Mar. 21,1892,
14 L.D. 338 and Nov. 4, 1898, 27
L.D. 663. Great Northern Ry. Co. v.
United States, 315 U.S. at 275.'7
However, apparently in response to
Northern PacificRy Co. v. Town-
sencl,.190 US. 267 (1903), a shift in
departmental interpretation was
reflected in the Circular of Feb. 11,
1904, 32 L.D. 481. Therein, the rail-
road's interest in an 1875 Act right-
of-way was described as a base or
quallfied fee. But the Department
returned to the easement theory in
Grand Canyon By. C9. v. Caneron,
35 L.D. 495; 497 (1907), relying on

'- Congressional approval of this adminis-
trative interpretation was indirectly given
when the language of the 1S75 Act was re-
peated in the-grant of rights-of-way to canal
and reservoir companies, Act of Mar. 3, 1891,
26 Stat. 1101, and when the 1875 Act was
made partially, applicable to the Colville
Indian Reservation by Act of Mar. 6, 1896,
29 Stat. 44. Great Northern R. CO. v. United
States, 315 U.S. 262, 275-76 (1942).

the earlier departmental decision of
John IF7. Wehn, 32 L.D. 33 (1903).
This reassertion was reflected in de-
partnmental regulations of May 21,
1909, 37 L.D. 787.-However, the in-
terpretatiol was. again changed
pursuant to the Supreme Court's
decision iii io Grande Westen Ry.
Co. v. Stringhami, 239 U.S. 44
( 1915t?) .- 

The StringhaN case involved a
suit brought by the railroad com-
pany to quiet title to lands under
an 1875 Act right-of-way, where the
defendants asserted title thereto un-
der a patent issued for a placer m-
ing claim. The Court, in affirming
judgment in favor of the railroad,
relied ol the limited fee analysis of
ToWmsend, finding, that:

The right of way granted, by this and
similar acts is neither a mere easement
nor a fee simple absolute, but a limited
fee, made on an implied condition of
reverter in the event that the company
ceases to use or retain the land for the
purposes for which it is granted, and
carries with it the incidents and reme-
dies usually attending the fee.* 5 *

Id. at 47.

The Department responded ac-
cordingly, and after 1915 adminis-
trative construction bowed to the
Stringh-an analysis. Contra, 43
CFR 243.2 (1938).s jnstrwations,
46 L.D. 429 (1918), issued stating
that homestead etrymen Iwere no
longer considered to have any inter-
est in lands traversed by such a
right-of-way. Mining claims em-

'5The. regulations, 43 CFR 243.2 (1938),
reasserted the easement; language of the
May 21, 1909, regulations, 37.L.D. 787, 788.
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bracing tracts traversed by an 1875
Act right-of-way, carried neither
title to the land within the way nor
any interest in the mineral deposits
thereunder. A. Otis Birch (On Re-
hearing), 53 I.D. 340 (1931);
United; States v. Bullingtos (On
Rehearing)% 51 L.D. 604 (1926);
Lewis A. Gould, 51 L.D. 131 (1925).
When conflict arose between the
United States and a railroad coin-
pany as to the title to oil and gas
deposits underlying an 1875 Act
right-of-way, the railroad's inter-
est, construed as a limited fee, did
not include the right or title to the
oil and gas deposits thereunder.
Sozicitor's Opinion, 56 I.D. 206
(1937).- -

In 1942 the' Supreme Court ef-
fectively- overruled Sringhav in
Great Northern Ry. Co. v. United
States, 315 U.S. 262 (1942), a suit
instituted by the United States to
enjoin. Great Northern from drill-
ing for or removing the oil and gas
underlying its right-of-way, grant-
ed pursuant to the 1875 Act.

The Court, in analyzing String-
ham,, noted that:

The conclusion that the railroad was
the owner of a "limited fee'" was based
on cases arising under the land-grant
acts passed prior to 1871, and it does
not appear that Congress' change of pol-
icy after 1871 was brought to the Court's
attention.*: *

Id. at 279. The language of the Act,
its legislative history, its early ad-
ministrative interpretation and the
construction placed on it by Con-
gress in subsequent legislation were
all found to be inconsistent with

such a limited fee analysis. The
Court, when discussing the lan-
guage of the 1875 Right-of-Way
Act, found §.4 thereof particularly
illustrative. That section required
notation of the location of each
right-of-way on the plats in the lo-
cal land office. Thereafter, "all such
lands over which such right of way
shall pass shall be disposed of sub-
ject to such right of way." 18 Stat.
§.4 at 483. (Italics added.) The
Court observed that:

* t This reserved right to dispose of
the lands subject to the right of way is
wholly inconsistent with the grant of the
fee. As the court below pointed out,
"Apter words to indicate the intent to
convey as easement would be difficult to
find." That this was the precise intent of
§ 4 is clear from its legislative his-
tory. * * *

Great Northern By. Co. v. United
States, supra at 271.

The fact that the 1875 Act was de-
signed to permit the construction of
the railroads- through the public
domain to enhance their value and
hasten their settlement did not com-
pel a construction. of such a right-
of-way grant as conveying a fee in
the land and underlying minerals.
Id. at 272. The Court recognized
that the railroad could be operated,
though its right-of-way was but an
easement, and Great Northern's in-
terest was construed as being clearly
only an easement, conferring no
right to the oil and minerals under-
lying the right-of-way. The title to
the mineral estate remained in the
United States,; with the railroad
free to apply for a lease on the oil
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and gas deposits pursuant to the
Right-of -Way Leasing Act of May
21, 1930.

In 1958 the Court of Appeals for
the Tenth Circuit found Great
No rthern's easement analysis was
not linitecl to contests involving
the Government. Chicago & AYortz?
17es tern Ry. Co. V. Con9tinental Oil
Co.. 253 F.2d 468 (10th Cir. 1958).
In this dispute the railway com-
pany and its oil and gas lessee had
sought -reversal of a lower court's
decision in favor of Continental Oil
Comipany, 148 F. Spp. 411 (D.
Wyo. 1957). Continental Oil had
originally filed the suit to enjoin
them from trespassing on the servi-
ent estate. Continental was the as-
signee of non-federal oil and gas
leases on two 40-acre tracts tra-
versed by the right-of-way. One
tract had been patented by the
United States to the state as part
of a university land grant, and the
other had been patented by the
United States into private owner-
ship. The lower court, in granting
the injunction requested, found the
railroad had acquired only an ease-
ment. Therefore, it had no right to
the oil and gas or other minerals
underlying its way. The Tenth Cir-
cuit, in affirming that judgment,
fourd that: .

* * * Upon the filing of the location
map, the railroad acquired an easement
for railroad purposes. The fee or servient
estate, including the minerals, remained
in the United States. See Ilimonas v. Den-
ver & R. G. -W. R. Co., supra 179 F3.2d
171 (10th Cir. 1949 ]. A severance of the
minerals from the surface or dominant

estate in the right of way was thereupon
effected * *

253 F. 2d at 472

This Board, in Amqerada Hess.
Corp., 24 IBLA 360, 83 I.D. 194
(1976), recognizing the easement
theory of Grectt Northern, looked to
the legal effect of such an estate on
a subsequent patentee. The conflict
involved title to the mineral estate
underlying' an 1875 Act right-of-
way, where patent had issued con-
taining no reservation of the miner-
als in the United States. Amerada
Hess Corporation, the assignee of an
oil and gas lease issued by the suc-
cessor-in-interest of the original
patentee, had filed a protest against
the issuance of an oil and gas lease
by the United States pursuant to the
Right-of -Way Leasing Act of 1930.
We found that in such a situation
title to the servient mineral estate
passed with the grant of the patent.
The United States no longer had
any mineral interest under the
right-of-vay, andl therefore, the
Secretary of the Interior had no
authority under te Leasing Act to
dispose of the oil and gas lying
therein. Id. at 378.

Present departmental regulations
reflect this easement theory, de-
scribing the nature of the 1875 Act
as follows:

* i * A railroad company to which a
right-of-way is granted does not secure
a full and complete title to the land on
which the right-of-way is located. It ob-
tains only the right to use the land for
the purposes for which it is granted and
for no other purpose, and may hold such
possession, if it is necessary to that use,
as long and only as long as that use con-
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tinues. The Government conveys the fee
simple title in the land over which the
right-of-way is granted to the person to
whomn patent issues for the legal sub-
division on which the right-of-way is lo-
cated, and such patentee takes the fee
subject only to the railroad company's
right of use and possession. * * *

43 CFR 2842.1(a).

In the present conflict before the
Department the question has been
raised by. Wyoming's patent appli-
cation. whether title vested i it,
under its school land grant, to the
lands within the two sections cov-
ered by the 1875. Act rights-of-way,
sec. 16, T. -13 N. R 67 W., 6th P.M.,
and sec. 16, T. 13 N., R. 68 TV., 6th
P.M. The answer to this depends on
whether the school land grant of
those sections vested in the State
prior to or subsequent to the date
the rfailroad's interest attached.

If the school land grant vested
prior to the railroad's easement,
then the rule of Wilcoax v. Jackson,
38 U.S. (3 Pet.) 266 (1839), ap-
plies, and the lands were not sub-
ject to subsequent disposition by
the United States, Cf. Minnedpolis,
St. Patl &c. Ry Co. v. Doughty,
208 U.S. 251 (1908). However,
present departmental regulations
provide that:

* * * Whenever any right-of-way shall
pass over private land or possessory
claims on lands of te United States,
condemnation of the right-of-way across
the same may -be made in accordance
with the provisions of sec. 3 of the act
of Mar. 3, 1875,(18 Stat. 482; 43 U.S.C.
§ 936), or the right can be purchased as
provided by sec.- 2288 of the Revised
Statutes, as amended by section 3 of the

act of Mar. 3, 1891 (26 Stat. 1097: 43
U.S.C. § 174).

43 CFR 2842.1(b); see Missoui-
Kansas-7Texas R. Co. v. Ray, 177
F.2d 454 (10th Cir. 1949), cert. de-
nied, 338 U.S. 955 (1950) .19

If the school land grant was
subsequent, then it must be deter-
mined whether the lands within
the way were subject to subsequent
disposition.

In light of Great Northerz Ry.
Co. v. United States, supra., it is set-
tled that the railroad received only
an easement under the General
Right-of-W;17ay Act of 1875. This
easement, however, must be. coll
trasted with the interest created by
the 1850-1871 period right-of-way
grants. The latter interest, whether
called a limited fee or an easement,
severed the lands within the rights-
of-way from the mass of public
lands, so that no subsequent law
or proclamation could operate on
them. Rlice v, United States, supra;
Wyoming . Udall, supra. As a re-
sult, a subsequent grant by the
United States of the encumbered
tract could not include its title'to
the servient' estate, even though no
exception is made of it in the pat-
ent issued. This, however, is not the
case with an 1875 Act grant. Upon

,:l In M isso1 i-Konsos-Texas . Co. v. Ray,
177 F.2d 454 (10th Cir. 1949), cert. denied,
33 U.S. 955 (1950), the enth Circuit, rely-
ing on Great Northern, found that where a
railroad acquired its 1875 Act right-of-way
across school: lands through condemnation
proceedings, it acquired no greater-interest in
that way than an easement, notwithstanding
the fact that the railroad had paid compen-
sation for a fee..
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the filing of the map of location,
the railroad received its'easement
for railroad purposes, with the ser-
vient estate remaining il the Unite&
States. Chicago & North IVestern
Ry. Co. v. Conti'ental Oil Co.,
supra. The-'railroad's easement in
the right-of-way, however does not
sever the lands from the public
domain; therefore, title to the ser-
vient estate 'can pass in a subse-
quent grant by the United States of
the traversed 'tract. IWyomdnu v.
Udall, 379 F.2d at 639-40; Amerada
Hess Corp., supra at 372-79, 83 I.D.
at 200; Uimiomi Pacific R,.ti; Co., 72
I.D. 76, 80 (1965) ; United St&tes
v. Dawnsn, 58 I.D. 670, 677- (1944);
Grand Canyon'fly. Co. v. Cameron,
35 L.D. 495 (1907); 43- CFR 2842.1
(a) ; see Chicago & North. Western
Ry. Co. v. Continental: Oil (Co.,
supra; 20 of. Beecher v. Wetherby
95 U.S.; 517 (1877).

Since the lands'within'an 1875
Act right-of-way were subject to
subsequent disposition by the
United States,, the question arises
whether such a subsequent disposi-
tion could occur pursuant to NVyo-
ming's school, land grant. i

In Wyoiming v. Udall, spra, the
Circuit Court addressed the nature
of an 1850-1871 period right-of-

vway grant, and its effect on the sub-
sequent school and grant to Wyo-
ining. The railroad's interest was
labeled an easement in perpetuity,
but was distinguished from a sur-

^° In Chicago £ North Western ly. Go. V.
Continental O Co., 253 .2d 468 (10th
Cir. 1958>, Continental would have had no
standing tobring the suit as'assignee of non-
federal oil and gas leases if its lessors did
not hold the title to the servient estate.

face easement because coal and iron
rights ei'e included in the right-
of-way grant. It was this additional
grant that the court found-caused
the right-of-vay to fall within the
"otherwise disposed of" language
of the school land grant. '

There is no such additional grant
within the General Right-of-Way
Statute -of .1875; norris there any
other grant therein which is analo-
gous. The 1875 Act-granitd only a
surface easement' to the railroad,
and this- by itself, is not a diSposi-
tion which would exelud& the right-
of-way from the grant of the school
sections made in Wyoming's Ena-
bling Act. See Vyomin v. Udall,
379 F. 2d at 640; Avro Hess
Corp., supra; -of. Beecher v. Weth-
erby, supra.

Wyoming's title to' the two see-
tions in issue vested'as of July 10,
1890, as' the townships involved
were surveyed prior to the date of
statehood. However, it is not clear
from the record on. appeal when the
the Union Pacific Railroad's inter-
est attached in the 1875 Act rights-
of-way traversing those sections.21
Nevertheless, patents may issue in-
cluding the lands within those two
rights-of-way.

2 nThe plats and historical Indices re-
garding the two sections reveal that the
Union Pacifie's -18 Act:- right-of-way
traversing sec. 16,' T. 13 N., .1:68 W.,-6th
P.M., was approved by the Secretary of the
Interior on Oct. 19, 1903 (proof of construe-
tion made Sept. 18, 1926), and the other
1875 Act right-of-way traversing sec. 16,
T. 13 N., R. -67 W., 6th r7.M, :was approved
on July 11, -1908 (no proof of construction
noted). However, the, recod. does. not reveal
when the profile miaps vere filed in the
local land office.
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The Act of June 21, 1934 43
U.S.C. § 871a (1970), provides that
patents shall issue upon application
by the state, where title has vested
or may therea fter vest in the grantee
state. If the chool land grant
vested prior to the rilroad's inter-
est, the state received full title to the
sections If the rights-of-way were
condemned after title vested in the
state or were granted prior to the
school land grant's vesting, the state
has title to the servient estate
underlying the railroad's easement.
See Rice v. United States spra;
IVyoaming -v. UdaUl, supra'; Mis-
soturi-Kcnaenas-Tewas P. Co. v. Ray,
177 F2& 45 (th ir. .19419),
cert. denied, 338 U.S. 955 (1950)'.
Therefore, since title has vested,
patents should issue including the
rights-of-way area.22 Note, ;how-
ever, patent for title held in the
servient estate should show "the ex-
tent to which the lands are subject
to prior conditions, limitations,
easements, or rights, if any."
(Italics added.) 43 U.S.C. § 871a

2n Where a state is vested with the title in
the servient estate, title to the railroad's
easement will thereafter vest in the state
if and when-the railroad ceases to use the
rights-of-way for railroad purposes. The ease-
ment atomatically terminates and attaches
the fee in the state, without the necessity
of a further grant. Wyoming v. Udall, 379
P.2d 634, 639 (10th Cir.), ert. denied, 389

U.S. 985 (1967) Annot., 136 A.L.R. 296,
297 (1942); cf. Beecher v. Wetherby, supra,
n. 16. After the decision In Great Northern
Ry. Co. V., United States, supra, n. 17, the
Abandoned Railroad Right-of-Way Act of
har. 8, 1922, 43 U.S.C. § 912 (1970), applied
only to pre-1871 right-of-way grants. Wye-
7ning v. Udall, s8pra. But see Allard Cattle
Co. v. Colorado 4& Southei-n Ry. Co., 530
P.2d 503 (Colo. 1974).

(1970) ; see Un i-t e d 9 tates v.
Dacwson, 58 I.D.670 (1944).23

INDEMNITY FOR SCHOOL
LANDS LOST IN PLACE:

Wyoming filed an indemnity
selection application pursuant to 43
U.S.C. §§ 85, 852- (1970), Seeking
lieu selection as indeimnity for acre-
age included within the limits of
the Union Pacific's 1862 grant
right-of-way. That application' was
found defective by the Bureau' for
the following reasons: (1) the base
offered was improper because the
State took title to the schol -secs. in
place subject to the right-of-way
granted by the Act of July 1, 1862,
citing State of Wyoming, 58 I.D.
128 (1942); and (2) there was no
provision in law made for indemni-
fying states for school sections tra-
versed by railroads, granted either
under special grants from Con-

volume v of the BLM Manual, Part
6, Final Certificates & Patents, 'f 5.1, does
not: reflect this requirement of notation of
an 1875 Act right-of-way (easement) under
43 U.S.C. § 71a (1970),. either in discussion
of Reservation .of Rights-of-Wlay or in Illus-
tration 3. However, should a patent issue
without: reference to an established railroad
right-of-way,, that, will neither enlarge the
interest of the patentee nor diminish that of
the railroad., Stalker v. Oregon Short Line,
226 U.S. 142, 154 (1912); George W. Zarak,
4 IBLA 82 (1971), aff'd sb norin Rice v.
United States, 479 F.2d 58 (th. Cir.j, cert.
denied, 414 U.S. 838 (1973). In Congressional
legislation a patent has a double operation.
It is a deed of the United States which oper-
ates like a quitclaim, conveying such inter-
est as the United States possesses in the land.
Where it issues upon the confirieation of a
claim of previous existing title, it is docu-
mentary evidence of the existence tfof' that
title as justifies its recognition. Wilson
Cypress Co. v. Del Pozo y Marcos, 236 U.S.
635. 648 (1915) Beard v. Federy, 70 U.S.
.t3 Wall.) 478, 491 (186-D). -
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gress, like the 1862 grant, or under
the General Right-of-Way Statute
of 1875, citing State of North Da-
heota, 13 L.D. 454 (1891)'.

It is settled that Wyoming re-
ceived no title or interest to the
lands within this 1862 Act right-of-
way granted the Union Pacific, and
that those lands were "otherwise
disposed of" within the meaning of
its Statehood Act. Wyoming v.
Udall, sup-ra. The only question re-
maining is whether State of North
Dakeota, supra, correctly reflects the
law on school indemnity for sections
traversed by such a right-of-way.

General provisions governing the
selection of school indemnity lands
for loss of school land sections in
place date' back to the Act of
may 20, 1826, 4 Stat. 179. That Act
reserved lands for the use of schools
in all townships, and fractional
townships, for which no land had
been previously appropriated in the
school land grant states. By Act of
Feb. 26, 1859, 11 Stat. 385, inco-rpo-
rated into Revised Statutes §§ 2275
and 2276, "other lands of like
quantity" were appropriated to
compensate for deficiencies caused
either by preemption claims of
settlers, or where the sections were
fractional in quantity or were
wanting because the town'ship was
fractional. However, a variety of
conditions arose in the administra-
tion of the school land grants to the
various states whereby the states or
territories suffered losses without
adequate indemnity provision. Sen.
Rep. No. 502, 51st Cong., 1st Sess. 1
(1890); State of Florida, 30 L.D.
187, 188 (1900)'. Special laws were

enacted curing some defects re-
specting particular states or terri-
tories, but, as the school land grant
was "intended to have equal opera-
tion and equal benefit in all the
public land States and Territories,"
Revised Statutes; § 2275 and 2276
were amended by Act of Feb. 28,
1891, 26 Stat. 796, providing a uni-
form rule for the selection of in-
demnity school lands. Sen. Rep. No.
502, supra; accord United States v.
ITVyonving, 331 U.S. at'452; Fanzie
Lipscorb, 44 L.D. 414 (1915);
State of Florida, supra; State of
Vyomling, 2 L.D. 35, 38 (1898);
State of California, 23 L.D. 423,
426 (1896). Equal acreage was ap-
propriated and granted thereby for
lands lost prior to survey by settle-
ment, and, in addition, for lands
lost where th6 sections were mineral
lands, were included in any I ndian,
military or other reservation, or
were otherwis'e disposed of. State of
Oregon, 18 L.D. 343, 344-45 (1894).
The 1891 Act. has subsequently
been 'amended ,2 4 43 U.S.C. §§ 851,
852 (1970), and presently provides:

Where settlements with a view to
preemption or homestead have been, or
shall hereafter be made, before the
survey of the lands in the field, which are
found to have been made on sees. sixteen
or thirty-six, those sections shall be sub-
ject to the claims of such settlers; and if
such sections or either of them have been
or shall be granted, reserved, or pledged
for the use of schools or colleges in the
State in which they lie, other lands of
equal acreage are hereby appropriated
and granted, and may be selected, in ac-
cordance. with the provisions of sec. S52
of this title, by said State, in lieu of
such as may be thus taken by preemption

24 Act of Aug. 27, 19058, 72 Stat. 928; Act of
June 24, 1966, 80 Stat. 220.
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or homestead settlers. And other lands
of equal acreage are also hereby appro-
priated and granted and may be selected,
in accordance with the provisions of sec.
852 of this title, by said State where
secs. sixteen or thirty-six are, before title
could pass to the State, included within
any Indian, military, or other reserva-
tion, or are, before title could pass to the
State, otherwise disposed .of by the
United States: Provided, That the selec-
tion of any lands under this sec. in lieu
of sections granted or reserved to a State
.shall be a waiver by the State of its right
to the granted or reserved sections. And
other lands of equal acreage are also ap-
propriated and granted, and may be
selected, in accordance with the provi-
sions of see. 852 of this title, by said
State to compensate deficiencies for
school purposes, where sections sixteen
or thirty-six are fractional in quantity,
or where one or both are wanting by rea-
son of the township being fractional, or
from any natural cause whatever. And it
shall be the duty of the Secretary of the
Interior, without awaiting the extension
of the public surveys, to ascertain and
determiune, by protraction or otherwise,
the number of townships that will be in-
cluded within such Indian, military or
other reservations, and thereupon the
State shall be entitled to select indemnity
lands to the extent of section for section
in lieu of sections therein which have
been or shall be granted, reserved, or
pledged.; but such selections may not be
made within the boundaries of said
reservation: Provided, however, That
nothing i this see. contained shall pre-
vent any State from awaiting the ex-
tinguishment, of any such military,
Indian, or-other reservation and the
restoration of the lands therein embraced
to the public domain and then taking the
secs. sixteen and thirty-six in place
therein.

43 U.S.C. 851. (Italics added.)

Wyoming, pursuant to § 4 of its
Statehood Act, 26 Stat. 222, which
was enacted only 7 months before

the Act of Feb. 28, 1891, received
school land grant secs. 16 and 36
in every township, unless those sec-
tions or any portion thereof had
been "sold or otherwise disposed of
by or under the authority of any
act of Congress." Where such loss
occurred, the State was entitled to
select equivalent lands.

The Act of Feb. 28, 1891, and
Wyoming's Statehood Act are ai;
pari nateria, and should be con-
strued together. State of California,
31 L.D. 335, 340 (1902). Congress,
by such legislation, devoted a fixed
portion of the public lands to school
purposes without warranting that
the designated sections would exist
in every township, or that if they
did exist, that the State should in
all events receive title ' thereto.
United States v. Morrison, 240 U.S.
at 201-02. In this manner, Congress
assured the State the equivalent of
the school grant sees. when and if
those had been "sold or otherwise
disposed of." Id. at 202. "The in-
tent of Congress has always been
to give every school section or its
equivalent area." Sen. Rep. No. 502,
supra; accord, Jokanson v. Wash-
ington, 190 U.S. 179, 184-85 (1903).

Prior to the General Indemnity
Act of Feb. 28, 1891, the Depart-

mlent vas faced with the issue of
the nature and effect of school land
grants and their exclusion of lands
generally grouped as' "otherwise
disposed of." Justice Lamar, while
Secretary of the Interior, made the
following analysis:

That where the fee is in the United
States at the date of survey and the land
is so encumbered that full and complete
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title and right of possession cannot then
vest in the State, the State may, if it so
desires, elect to tke equivalent lands in
fulfillment of the compact, or it lay wait
until the title and right of possession
unite in the government, and then sat-
isfy its grant by taking the lands spe-
cifically granted.

State of Colorado, 6 L.D. 412, 418
(1887); see Jlzhnmesota v. Hitchcock,
185 U.S. .373, 392-93 (1902);
Vnited States v. Thomas,151 U.S.

577, 583 (1894) ; Gregg v. Colorado,
15 L.D. 151, .152 (1892); Henry
Sherry, 12 LD.1 176, 180 (1890).
The particular interests which con-

flicted ith the school land grant in

State. of Colorado and the other

cases cited were either Indian, mili-

tary or other Government reserva-

tions. The Act-of Feb. 28, 1891; pro-
vided specifically for those instances

and others which, had arisen in the

administration of the school land

grants. However, the catch-all lan-

guage of "otherwise disposed of"

remained a specific part of the

school land grants.

From the beginning, goverJ1
1m1ental policy has been liberal in the

appropriation of lands for: school

purposes. Johtanson v. Washington,

supra; Minnesota v. Htchcock,
sz.pra; Cooper v. Roberts, 59 U.S.
(18 1How.) 173 (1855). In response

to that policy.the Supreme Court

has regarded as justified any fair

construction of such legislation as

would secure to a state its full quota

of lands for aid in the development

of its pblic, school system. Minne-
sota v. Hitchcoak, supra at 401.

In the present case Wyoming's

title to the area within- the 1862

Act right.-of-way will never vest

pursuant to its school land grant
alone; the ailroad's title reverts to
the United States when the way is
no. longer used for railroad pur-
poses. State of Wyoming, 80 I.D.
at 134; f. State of Utah (On Peti-
tion), 47 L.D. 359 (1920); i Andrew
J. Bi lan. 36 L.D. 334 (1906). Only
a possibility of vesting may arise
pursuant to the Act of Mar. 8, 1922,
43 U.S.C. §912 (1970),. which
grants that area to the' owner or
purported owner of the "whole of
the legal subdivision" traversed by
the right-of-way, upon abandon-
ment or forfeiture "declared or de-
creed by a court of competent juris-
diction or. by Act of Cokiiess," pro-
vided' that "the transfer of such
lands shall be subject to and: contain
reservations in favor of. the United
States of all oil,; gas and other min-
erals in the land so transferred and
conveyed * *." ."However, if the
right-of-way is never abandoned or
forfeited, or if it is located within
a municipality, the State; could
never acquire title.

The Act of 1922, therefore, if re-
medial, and-if! applicable,2 5 is as a
bandaid where major surgery 'is re-
quired. Not only is' it highly condi-
tional as tothe vesting. of the sur-
face covered by the right-of-way,
but it prevents the State from ever
enjoying what in many cases is the
most valuable component of western
land, the oil, gas and other minerals
thereunder. See 43 U.S.C. § 870
(1970).

Because of' the vast scope of te
railroad' grants during the, 1850-

See note- 5, supra. '
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1871 period, the school land:grant
would be materially diminished un-
less indemnity for those portions
lost is allowed. Both Wyoming's
Statehood' Act and 43 U.S.C. § 851
(1970),prgvide for such a situation
by granting other lands equivalent
to those lost. Neither Act limits how
such section might be lost by their
general ,usage of "otherwise dis-
posed of." Therefore, it must be pre-
sumed that Congress. intended. the
State to have its full grant of lands
for school purposes,, without spe-
cific reference to the causes which
brought about the loss. State of
Florida, 30 L.D. 187 (1900).

State of North Dakota, spra, is
in conflict with the law as inter-
preted by the courts, and this iDe-
partmelnt, and, results in a situation
contrary to the legislative purpose
of Congress. See Wyoming v. Udall,
379 F. 2d at 640. Therefore, its find-
ing- affecting school land indemnity
for 1850-1871 period right-of-way
grants should be overruled, and,
Wyoming's indemnity application,
proper in all other respects, should
beaccepted. and the appropriate de-
partmental steps taken in re-
sponse.2 6 .

NEWTON FzISHIIBERG,

Chief Adimin'Ztrative Jdge.

20 43 'OFiF 2621.2(d) (3), regulating school
indemnity selection applications, states. in
part that:

"A portion of a smallest actual or probable
legal subdivision may be assigned as base but
such assignment is an election to take in-
denmnity for 'the entire subdivision and is a
waiver of the State's rights to such sub-
division, except that any remaining balance
imay be sed' as base for future selections."

This provision does not require the state
to waive its already vested title to the rest

RUSHTON MINING COMPANY
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Decided Septeinber 29, 1976

Cross appeals by the Mining Enforce-
ment and Safety Administration and
Rushton Mining Company from an ini-
tial decision by. Administrative Law
Judge Edmund:X M.. Sweeney (Docket
No.' 75-400-F), .dated Oct.' 15, 1975,
vacating a proposed assessment for one
violation and assessing civil penalties
in the total amount of $700 for three
violations of mandatory safety stand-
ards in a civil penalty 'proceeding
brought pursuant to see. 109 of the
Federal Coal -Mine Health and Safety
Act of 1969.

Reversed in part and airmed in
part. -

1. Federal Coal Mine Health and Safety
Act of 1969: Penalties: Existence of
Violation: 'Evidence

A fact may be inferred from circumstan-
tial evidence, and such fact may be the
basis' of further inference leading to the
ultimate -or sought for fact.

2. Federal Coal Mine Health and Safety
Act of 1969; Penalties: Existence of
Violation: Evidence

Where an inspector describes a condition
alleging that a, violation occurred during

of the lands within- the smallest legal sub-
division traversed by the right-of-way. Its
application is limited to those subdivisions not
vested in the state -hich might vest at 'a
later date. Cf. Work v. Central Pac. Ry. Co.,
12 F2d 34, 836 (D.C. Cir. 1926). The
right to acquire title is subject to reasonable
regulation by the Department,. 'and, as lieu
selections are disposals of the public lands,
they are subject to reasonable ' regulation.
Id.

399399]
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the working sift immediately preced-
ing the shift in which the inspection is
made, a prima facie ase that the viola-
tion occurred during the preceding shift
may be made out by means of an infer-
ence drawn front facts.established by di-
rect evidence, provided tha t such infer-
ence is more probable than any other
inference which can be drawn from such

facts.

APPEARANCES: Ira P. Smades, Esq.,
for appellant-cross-appellee, Rushton
Mining Company; Thomas A. Mascom
lino, Esq., Assistant Solicitor, and
Michael V. Durkin, Esq., Trial Attor-
ney, for appellee-eross-appellant,
Mining Eforcement and Safety Ad-
ministration.

OPINION BY 0CHIEF ADJIIN-
ISTRATRIVE JUDGE DOANE

INTERIOR BOARD OF MINE
OPERATIONS APPE ALS

Back-ground

The instant proceeding involves
an appeal by Rushton Mining Com-
pany (Rushton) from that part
of the decision, by Administrative
Law Judge, Edmund M. Sweeney
(Judge) assessing penalties for
three alleged-violations and an ap-
peal by the Mining Enforcement
and Safety Administration
(MESA) from that part of the
same decision vacating the penalty
proposed with respect to an al-
leged violation contained in an
order of withdrawal. The alleged
violations resulted from an inspec-
tion of the Rushton Mine in Centre
County, Pennsylvania, by MESA
Inspector Donald J. Klemick. The

violations involved in the appeal by
Rushton and the assessments for
each are as follows: I
Notice No. Violation charged

1 DJK 30 CFR;
75.327-1.

1 DJK 30 CFR
.: - 75.301.

1 DJK 30 CFR .
75.1713..

Date Amount 

10-02-74 $300

10-07-74

10-21-74

300

100

MESA is appealing from the
Judge's action in vacating any pro-
posed assessment for a violation of
30 CFR 75.301 contained in Order
of Withdrawal No. 1 DJK, 10-21-
74, at the aforesaid mine.

On Oct. 15, 1975, Judge Sweeney
issued his decision after a hearing
on the merits held in Arlington,
Virginia, on June 24, 1975.

Both' Rushton and MESA filed
subsequentlNotices of Appeal with
the Board. Rushton filed its Notice
on Oct. 28, 1975, and MESA, on
Nov. 3, 1975.

Rushton filed its brief of appel-
lant on' Nov. 17, 1975. MESA re-
sponded on Dec. 5, 1975, with its
appellee's brief.

MESA filed its appellant's brief
-on Nov. 24, 1975, and Tushton's
brief of appellee was received by
the Board on Dec. 22,1975.

Issues Presented on Appeal

A. Whether the Judge erred in
finding no violation and vacating
any proposed assessment for the
alleged violation of 30 CFR 75.301
contained in Order of Withdrawal
No. I DJK, 10-21-74.'

B. Whether the penalties assessed
by the Judge for each of the three
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challenged Notices of Violation
were excessive and whether Notice
of Violation No. 1 DJIC, 10-7-74,
was properly sustained.

Diseussion

A.

Order of Withdrawal No. 1 DJIK,
10-21-74, issued pursuant to see.
104(c) (2) of the Act, cites a viola-
tion of 30 CFIR 75.301,1 the lan-
guage of which is identical to that
of sec. 303 (b) of the Act. The rele-
vant part of that mandatory stand-
ard requires that the "* * * mini-
mum quantity of air in any coal

I The Order reads in part as follows:
"Evidence, such as openings from to S

inches above crossbars from the top of the
installed brattice cloth to the roof, from 22
to 24 inches from the bottom of the brattice
cloth to the mine floor, and 24-inch long
cribbing blocks installed behind the brattice
cloth from the mine floor to the roof and
from the coal rib to the brattice cloth that
was attached to the cribbing blocks at these
locations, indicated that the required 3,000
c.f.m. was not reaching the working face in
the No. 4 entry of the 1st north No. 3 miner
section on the' midnight shift. This was the
only entry being driven in this section. Be-
fore any. corrections were made an air read-
ing was attempted with an anemometer, a
reading could not be obtained and a smoke
cloud only revealed perceptible air movement
at the inby end of the brattice cloth which
vas installed about 5 feet from the face and

which was extended for about 130 feet into
the No. 4 entry from the last open crosscut to
the No. 3 entry. There was no evidence to
indicate that the existing openings were
closed previously and a velocity of air could
not pass through the installed cribbing blocks
in order to support 3,000 c.f.m. in the face
area. Work was being performed by four
miners and the section foreman in an attempt
to obtain the required 3,000 c.f.m. The sec-
tion foreman, Eugene Livergood stated that
he had never taken an air reading at the
inby end of the line brattice in the No. 4
entry of the 1st north mains No. 3 miner
section since the adverse conditions have
arisen."V

mine reaching each working face
shall be 3,000 cubic feet a minute."
30 U.S.C. § 863(b) (1970).

In his Decision, the Judge con-
cluded:

* I. *that MESA has the burden of
proving by the preponderance of the evi-
dence any violation it charges; that since
Rushton offered no contradictory testi-
mony relating to conditions. set out in
Order of Withdrawal No. 1 DJK of
10/21/74, MESA needed here only to
establish a prima facie case of violation
in order to preponderate; that the testi-
mony of Inspector Klemick, MESA's sole
witness on the subject, is not credible be-
cause it was based upon assumptions,
correlations, and suppositions rather than
upon personal observation at the time a
violation is alleged to have occurred;
that there is no credible evidence that
the conditions set'out in said Order ex-
isted during said midnight shift; that
MESA has failed to establish a prima
fade case of violation as to said order;
* * * [Dec. 13].

.MESA attempted to' apply the
subject cited violation to the rmid-
night shift preceding the shift in
which the inspection was made and
its argumient on appeal pursues this
position.

Rushton in its reply brief asserts
that the Judge did not "ignore" the
evidence introduced by the inspec-
tor, bt merely decided that the evi-
dence suggested only a "possibility"
of a violation. Rushto frther con-
tends that the existence of a possi-
bility is inadequate to sustain the
burden of proving the violation.

The following observations by
Inspector Klemick were Lnchal-
lenged by, Rushton at the hearing:
coal was mined in the No. 4 Entrv

4013993
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during the midnight shift (Tr. 89)
the line brattice going into the No.
4 Entry was improperly installed
with the result that 3,000 cubic feet
of air was not reaching the work-
ing face (Tr. 82) ; 2 this lack of ven-
tilation could not have escaped the
operator's knowledge since it ex-
isted in the only entry that was
being driven in the subject mine at
that juncture (Tr. 101). It -was also
undisputed that anemometer and
snloke cloud tsts, taken at the sub-
ject working face and completed at
9 a.m. o Oct. 21, 1974, disclosed a
violation of 'regulation 30 CFR
75.301 (Tr. 83, 86, 105). At 12:55
p.m. he oncluded. that abatement
was improbable due to a bad roof
conditions and issued the sec. 104
(c) (2) 'Order of Withdrawal based
upon a violation of sec. 75.301.

[1] The sole issue on appeal con-
carmls whether the inference that a
condition violative of sec. 75.301
existed during the midnight shift is
more probable than any other infer-
ence which could be drawn from the
facts proved Having considered the
record evidence, the Board ~finds
little merit in the contention that
some other inference could be drawn

2In response to why the condition could not
be corrected the inspector stated:

':*" * * they run brattice cloth straight

across these cavities and the air naturally
would divert over the top and because of the
had roof ::conditions they set a cribbing be-
hind the brattice cloth, and I have a sketch
of the cribbing which would only allow a
minimum amount of air to pass'through the
cribbing. In other words, the line brattice was
there installed because the law said, but
there was no way they could deliver 3,000 feet
to that face. " (Tr. 89-90).

s As evidence of this condition, the inspector
described a cavity in the No. 4Entry located
at crib blocks about '75 feet inby the last open
crosscut. The length of the cavity was 12 feet
and its depth approximately 412 feet from the
original roof (Tr. 103-104).

from the established facts. See
Sewell Coal Conpanxy, 2 IBMA 80,
83, 80 I.D. 251, 1971-1973 OSHD
par. 15,583 (1973), citing New York
Life Is. Co. v. ll Neely, 79 P.2d
948 (1938) at 954.

At the hearing, the tenor of ques-
tions posed by counsel for Rushton
assumed that there was inadequate
ventilations Rushton presented no
evidence with respect to how the
subject condition was created, i.e.,
by accidents experimental testing, or
otherwise.5 The evidence shows. al-
most a 4-hour interval between com-
pletion of the tests, at 9 a.m. and
issuance of the withdrawal order.
Four hours of working to rectify
the condition without accomplish-
ing abatement would justify the in-
ference that prior to 9 a.m., during
the midnight shift, the. alleged vio-
lative condition existed.0 The-opin-:
ion of the inspector was that under
the conditions then observed by him,

"Q. Did you enter the mine with the men
who were attempting to acquire adequate
ventilation or did they enter before you
did?

- : * # *'' *

"Q. All right, fine. In other words, they
were making some effort in order to secure
adequate ventilation? ! ! [Tr. 94.]

* R. * : *

"Q. Mr. Klemick, were the men: involved in
this making, in your opinion, making a dili-
gent effort to bring the air up on this? * * *

[Tr. 100.]
5 The thrust of Rushton's 'questioning at

the hearing evidenced a two-pronged objective
aiming to prove (1) that coal was not being
mined at the time the inspector made the
anemometer and smoke cloud tests, and (2)
that the inspector did not have actual first-
hand knowledge that the condition existed
during the midnight shift.: 

6 when asked why he did not issue the
Order at 9 a.m. but delayed until 12 :55
p.m., the inspector responded:

'" * due to the condition of the area
and the condition of that entry, I was trying
to give the operator as much time to deliver
3,000 feet up there to prove to me that the
midnight shift definitely had 3,000., e e
[Tr. 87.]
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the operator did not and could not
have delivered and maintained 3,000
cubic feet of air at the working face
on the previous shift (Tr. '107).

(2) Based upon the evidentiary
proposition laidl down in Setwell
Coal Company, spra,7 as applied
to the foregoing circumstances, we
find that the inference that 3,000
cubic feet of air a minute was not
reaching the subject working face
during the midnight shift is 'more
probable than any other inference
which could be drawn. We further
find that MESA did carry its bur-
den of proof by a preponderance of
the evidence and 'that Tushton of-
fered no- rebuttal. Accordingly, we
must reverse the'Judge's conclusion
that MESA failed to establish a
prila facie case of a violation of 30
CFR 75.301, on the basis of the con-
ditions cited in Withdrawal Order
No. 1 DJK, 10-21-74.

In lieu of a remand, the Board
may make the required findings of
fact to coincide with the record evi-
dence regarding any of the six cri-
teria' of section 109 (a). Bffalo
Mining Oomnpany, 2 IBMA 226,

230, 80 I.D. 630, 1973-4974 OSHD
par. 16,618 (1973). Accordingly;
the Board.finds that: 1) the history
of Rushton's previous violations is
insubstantial; 2) the mine is a 'fairly
large mine in' that it employs 181
persons with a production of 2,800
tons daily and 475,000 tons annu-
ally; 3) its ability to stay in bsi-
ness will not be affected by the civil
penalties assessed; and 4) the' sub-
ject section was permanently closed
following the issuance of the order

See IBMA 50, 85, n. 7.

and 'the: violation never abated,
therefore, good faith in abating
the d6ndition is not a consideration.
ATe also'filid that Rushton was neg-
ligent in not exercising reasonable
care to test for sufficient ventilationi
at the inby end of the line brattice
in the No. 4 Entry. Moreover, the
violation was grave in that the ve-
locity of the. air current as inade-
quate to dilute, render harmless, or
carry away any harmful gases, dust,
or explosive fumes at the working
face during advancement of the No.
3 Miner. Section beyond the crib
blocks. Based upon the foregoing
findings, we conclude that an appro-
priate penalty assessment for such
violation is $1,000. -

B.

With respect to Notice of Viola-
tion No. 1 DJK; 10-2-74,8 Rush-
ton contends that the penalty
assessed therefor should be reduced,
arguing that the Judge erred in dis-
allowing conflicting Fderal and
State inspections as a mitigating
factor and- that- Rushton, having
given notice of the inconsistency to
a MESA representative; had done
all that was necessary under the
circumstances. MESA correctly re-

V The Notice of Violation No. 1 DK 10-
2-74, was issued pursuant to sec. 104(b)
of the Act and charges a violation of 30 CFR
75.327-1 which reads as follows:

"Unless a higher velocity is approved by
the Coal Bline Safety District Manager, the
velocity of the air current in the trolley
haulage entries shall be limited to not more
than 250 feet a minute. A higher air velocity
may be required to limit the methane con-
tent in such haulage entries or elsewhere
in the mines to less than 1.0 per centum and
provide an adequate supply of oxygen."

The fact of violation is not disputed by
Rushton.
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fers to sec. 506(a) of the Act -(30
U.S.C. § 955 (a) (1970)) as disposi-
tive of the issue of conflict between
Federal and State inspections. The
language of that section reads as
follows:

No State law in effect on the date of
enactment of this Act or which may be-
come effective thereafter shall be super-
seded by any provision of this Act or
order issued or any mandatory health or
safety standard, except insofar as such
State law is in conflict with this Act or
with any order issued or any mandatory
health or safety standard.

That section leaves no doubt as to
which statutory law takes prece-
dence for compliance purposes and
accordingly, we determine that
Rushton's mitigation argument is
without merit.

With respect to Notice to Viola-
tion No. 1 DJK, 10-7-74,9 Rushton
adlits that the air quantity in the
last open crosscut failed to meet the
9,000 cubic feet minimum, but raises
an affirmative defense in attributing
the reduction to an agreement be-
tween Rnslton and MESA con-
cerning certain experiments con-
ducted in the area of the subject
crosscut. At the hearing Rushton

9 The MESA inspector cited a violation, of
30 CFR- 75.301, the disputed part of which
reads as follows:

;"I ** The minimum quantity of air
reaching the last open crosscut in any pair
or set of developing entries and the last
open crosscut in any pair or set of rooms
shall be 9,000 cubic feet a minute, * ."
30 U.S.c. § 63(b) (1970). The inspector
described the violative condition thus:

"The quantity of air that was reaching the
last open crosscut between the No. 2 and
No. 3 rooms of the 'B' butt of 1st left-2nd
south mains section was- too low to measure
with an anemometer and when a smoke cloud
was used in an attempt to measure the quanti-
ty of air, only perceptible movement was
detected. The attempted measurements were
witnessed by Clarence Burke, Safety
Director."

did not offer any evidence of this
agreement and therefore failed to
preponderate. - I

With respect to Notice of Viola-
tion No. 1 DJK, 10-21-74,1o Rush-
ton contends that the Judge's as-
sessment of $100 for this violation
was excessive -in light of his desig-
nating the violation "nonserious."
A finding that the violation was
"nonserioUs" is not conclusive in de-
terinining the amount of the pen-
alty to be assessed, since the gravity
of the violation is only one of six
criteria considered by the Judge in
determining the penalty assessment.
- Having considered the Judge's
decision in light of the record evi-
dence, we find that Rushton's con-
tentions are without merit and see
no reason to disturb the Judge's
findings of fact and conclusions of
law. We find substantial evidence
to support the decision and order
of the Judge with respect to the
three aforecited violations- and the
amounts assessed therefor appear to
be reasonable in light of the Judge's
consideration of the six statutory
criteria of section 109 of the Act.
Accordingly, we must affirm that

'aThe language of 30 Crm 75.1713-3 reads
as follows

"On or before Dec. 30, 1970, each oper-
ator of an underground coal mine shall con-
duct first-aid training courses for selected
supervisory employees at the mine, and report
in writing to the District Manager the names
and job titles of all supervisory employees
so trained. Thereafter, each operator shall,
within 60 days after the selection of a new
supervisory employee to be trained, report
in writing to the District Manager the name
and job title of such employee and the date
on which such employee satisfactorily com-
pleted a first-aid training course."

Notice of Violation No. 1 DJR, 10-21-74,
reads as follows

"The operator did not report n writing to
the District Manager the names and job titles
of all supervisory employees trained in first-
aid."
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part of the Judge's decision as to
the three aforecited violations.

ORDER

WHEREFIORE, pursuant to the
authority delegated to the Board by
the Secretary of the Interior (43
CFR .'1(4)), IT IS. HEREBY
ORDERED that that part of the
Judge's decision and order vacating
the proposed assessment for the
alleged-violation described in Or-
der of. Withdrawal_ No. 1 DJK,
10-21-74, in the above-captioned
case. IS' REVERSED; that said
violation IS REINSTATED; that
a penalty of $1,000 for said viola-
tioni IS ASSESSED therefor; that
that part of the Judge's decision
and order assessing civil .penalties

for Notices of Violation No. 1 DJK,
10-2-74,. No. I DJK, 104-74, and
No. 1 DJKI, 10-21-74, IS AF-
FIRMED; and that Rushton Min-
ing Company pay penalties in the
total amount of $1i700 on or before
30 days from the date of this
decision.-

DAVID DOANE,

Chief. Administrative Judge.

I CoNCoui:

Louis E. STRIEGEL,

7ember of the Board.

CONCURRING OPINION BY
JUDGE SCHELLENBERG:
I concur in the result except with

respect'to Order of Withdrawal No.
1 DJK 10-21-74 (Discussion A.
supra) .

I find it unnecessary to rely upon
inference and circumstantial evi-

222-093-76-6

dence since the record evidence
amply establishes a violation of 30
CFR 75.301 at the time and in the
Place of the inspection. As stated on
page 335, supra. "It was also un-
disputed that anemometer and
smoke cloud tests,, taken at the sub-
ject working face and completed at
9 A.m. on October 21, 1974, disclosed
a violation of egulation 30 CFR
75.301 (Tr. 83, 86; 105)." (Italics
added.) In the case of a violation
of a continuing nature I see no need
to relate such violation to a previ-
ous shift when it in fact existed at
the time of the inspection. Further-
more, I see no prejudice to the oper-
ato in the fact that the citation
referred to a previous shift. The
length of time that such violation
existed before-detection goes to the
gravity and negligence factors in
the assessment of civil penalty and
not to the fact of violation.

HOWARD J. SHE LLENBERO, J.,
Administrative Judge.'

ONEIDA MINING COMPAN 

NORTH AMERICAN COAL

CORPORATION

THE HELEN MINING COMPANY

THE FLORENCE MINING COMPANY

6 IMA 343

Decided September 29,1976.

Appeal by Mining Enforcement, and
Safety Administration from a de-
cision by Administrative Law Judge
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Michael A. Lasher, Jr., dated Mar. 26,
1976, in Docket Nos. M 7467, M 74-
68, M 74-107, and M 74-108 which
dismissed four Petitions for Modifia-
tio= of the application of 30 CFR
75.1405 pursuant to sec. 301 (c) of the
Federal Coal Mine Health and Safety
Act of 1969.

Vacated and remanded.

1. Federal Coal Mine Health and Safety
Act of 1969: Modification of Applica-
tion of Mandatory Safety Standards:
Generally

A Petition for Modification of the appli-
cation of 30- CFR 75. 1405 alleging that
the.randatory standard does not. apply
to rubber-railequipment which operates
both on andt off track fails to state a
claim for which relief can be granted
under sec. 301(c). of the Act. 30 U.S.C.
§861(c) (1970).

2. Federal Coal Mine Health and Safety
Act of 1969: Modification of Applica-
tion. of. Mandatory Safety.. Standards:
Generally . X "

An Administrative Law :. Judge lacks
discretion under sec. 301(c) to grant an
operator piarelydeelaratory relief sought
in a Petition for Modification of the ap-
plication of a mandatory safety standard.
30 TUS.C. § 861(e) (1970).'

APPEARANCES: Thomas A. Masco-
lino, Esq., Assistant- Solicitor, and
Miehael V. Durkin,- Esq., Trial. At-
torney, for appellant, Mining Enforce-
ment and Safety Administration;
Richard McMillan, Jr., Esq., for ap-
pellee, Oneida Mining Company, et al.;
Henry McC. Ingram, Esq., for amicus
curiae, Keystone Bituminous Coal
Association.

OPINION BY CHIEF ADMIN-
ISTRATIVE JUDGE DOANE

INTERIOR BOARD OF MINE
OPERAiON APPEALS.1-

Factual aidProcedural
* Background

Oneida Mining Company, et at.
(Oneida), itnitiated this proceedinig
by filing a Petition for Modifica-
tioni of the application of 30 CFR
75.1405which provides:-

All haulage equipment acquired by an
operator of a coal mine on or after
Mar. 30, 197-1, shall be equipped with'
automatic couplers which couple by im-
pact. and uncouple. without the necessity
of persons going between the ends of such
equipment. * * e

The equipment which is the subject
of this Petition consists "of rubber-
rail vehicles used to transport; sup-
plies and equipment from the sur-
face to the face. These vehicles oper_
ate both' on-track and, by means of
retractable rubber wheels off-tiack.
As grounds for its Petition. for
Modification, Ohneida'stated~that.sec.
3i4(f). (30*CFR 75.1405). was inap. '-
plicable to its supply vehicles be-
cause such equipment was not
haulage equipment forpurposes of
hauling coal nor was it track- haul-
age equipment which was regularly.
coupled and uncoupled within the
meaning of 30 CPIR 75.1405-1. Fur-
ther, Oneida contended that.eveni if
the automatic coupler requirements
did, apply, the coupling system de-
scribed'in the Petition was as safe

l For purposes of this decision use of the
singular includes all of the petitioners.
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as ior safer than, the mandatory
standar dand that the :application
of the mandatory standard' would
result in a diminution of safety to
the miners. At the hearing, held in
this matter on Mar. 25. 1975, and in
sits post-hearing brief,. the Mining
Enforcement and Safety Adminis-
tration (MEsA) contended that
arn A dministrative Law' Judge
,(Judge)' was not at libertyto deter-
mine the applicability of manda-
tory safety standards in a proceed-
ing held pursuant to sec. 301(c). of
the Act.

In his decision,. the Judge dis-
missed the Petitions for Modifica-
tion on the ground of mootness
based upon his. determination that
30 'FR. 75.1405 did not apply to
the, subjeict equipment.

MESA filed a timely appeal and
in its supporting brief stated, in a
footnote, that: it continued to chal-
lenge the. Judge's' jurisdiction to
decide this question and cited- the
Board's decision in Itma-an-n 6oat
-Conpany, 6 IBMA 121, 83 I.D.
175, .1975-1976 OSHD par. 20,628
.:(1976)'. ' : , ,C

In its reply brief, Oneida con-
tends that' in order for a Judge to
determine' whether the application
of a mandatory safety standard
should be modified, he, must con-
sider if there is an applicable man-
datory safety standard, if this issue
is. raised.

In its brief filed as amicus curiae,
Keystone Bituminous Coal Associ-
ation (Keystone) distinguishes the

Board's decision in ItMan, 8upra,
aiid states that "the' existence of
an otherwise applicable mandatory
safety standard is a jurisdictional
prerequisite to any consideration of
whether that. standard should be
modified."

Isue Presented

Whether a Petition for Modifica-
tion which seks relief from the ap-
plication of 30 'CFR 75.1405 oi the
ground that the mandatory stand-
ard does not apply to the equipment
which is the subject ofl the Petition
states a claim for which relief can
be granted under sec. 301 (c) of the
Act.

Discusssion

Sec. 301(c). of the Act was in-
tended by Congress to provide the
operator or. representative of the
miners with relief if they show. that
an alternative method or system
provided the same or greater degree
of .safety as that provided by a
mandatory safety standard. In ad-
ditionj these, parties may be granted
relief if they show that the appli-
cation of: such standard would. re-
sult in a diminution, of safety. .. In
the instant case, Oneida presented
the Judge with alternative argii-
ments in its Petition. for- Modifica-
tion. Its initial argument was. that
the mandatory safety standard in
question did not apply to its haul-
age equipment, but-if it were deter-
mined that it did apply, its alterna-
tive argument was that its proposed
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method was as safe as or safer than
the mandatory standard and'that
application of the standard would
'result in a diminution of safety.
The Board is of the opinion that it
is error for a Judge t dismiss 'a
Petition for Modification on the
ground that the mandatory safety
standard involved does not apply to
the subject equipment. 2 ' 

In our decision in Itnurnn, supra,
the Board held that sec. 301 (c) does
not cover- a claim for relief from
MESA's interpretation of a man-
datory safety standard which does
not have the force and effect of law.
We noted that "I[t]o conclude other-
wise would turn sec. 301(c) into a
review proceeding involving ab-
stract claims for declaratory re-
lief * * *." Further, we pointed out
that the operator may challenge
this interpretation in the course of
seeking an administrative remedy
from enforcement of such interpre-
tation in an application for review
proceeding. The Board is of the,
opinion that, contrary to the con-
tenti6ns of Keystone and Oneida,
our decision in Itman' n is disposi-
tive of the instant case.

[1, 2] Whenever MESA issues a
notice of violation of any manda-
tory safety standard, it is 'alleging
that such standard is' applicable to
the mine involved. This allegation
is, in essence, an interpretation of
such standard'as relates' to its ap-
plicability. As a result,' in- the ab-
sence of a notice of violation, an
operator must make its own deter-
mination as to applicability 'of a
mandatory safety standard. If it

believes such standard to be appli-
cable, but has an alternative meth-
od,, it should file a Petition for
Modification. If it believes such
stalidard to be inapplicable, 'it
should await receipt of a notice of
violation of such' standard in order
to challenge the validity of the
notice in an application for review
or penalty proceeding. In either of
the latter proceedings the applica-
bility of the standard to the equip-
ment involved must be considered
part and parcel with the other is-
sues concerning the fact of viola-
tion. In a Petition for Modification
proceeding, it must be presumed
that the subject standard applies to
the mine or equipment in question;
otherwise the petition is unneces-
sary. To permit an operator to ques-
tion the applicability of a manda-
tory safety standard in a sec. 301 (c)
proceeding would be contrary to the
above premise upon which sec.
301(c) is based and-would result in
Judges and the Board rendering
declaratory judgments, a function
which is not included in their dele-
gation of authority. Accordingly,
the Board is of the opinion that by
alleging that 30 CFR 75.1405 does
not apply to its supply vehicles,
Oneida's Petition for Modification
fails to state a claim for which re-
lief can be granted in a sec 301 (c)
proceeding._' Inasmuch as his dis-
position of the instant case was not
on the merits thereof, it will be nec-
essary for the Board to reniand
the case to the Judge fr his con-
sideration on- the merits.
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ORDER

.WHEREFORE, pursua
authority delegated to th
by the Secretary of the Intt
CFR 4.1(4)), IT IS H]

0ORDLIED that t~he decisis
Jdudge in the above-captio]
IS VACATED and ~the
REMANDE D for consi
consistent with the views el
herein.

DAVID DOAN

C-ief Adm ative

VECOX&&R : 

HOWARD, J. S1ELLENBERG,
Administrtive Judge.

Louis E. ST1IEGEL

Member of the Board.

COWIN AND COMPANY,

6 IBMA 351

'Decided September

Appeal by Cowin and, Compa;
from a decision and order 'by
istrative Law Judge Malcolm 
field (Docket No. BARB
,dated Apr. 3, 1975, dismissinE
plication 'for. Review of an.
withdrawal issued pursuant
104(a) of the Federal Cox
Health and Safety Act of 1969.

-:Reversed.

Federal Coal .Mine Health ani
Act of :: 1969: Secretarial
Generally

September 29, 1976

An order signed by the Secretary which
establishes enforcement policy is binding

nt to the throughout the Department, and its va-
Le Board lidity is, neither procedurally nor sub-

stantively subject to challenge.at the ad-
irior (43 ministrative level.

EREBY

.n of the APPEARANCES: W. S. Pritchard,
ned case Esq., for appellant, Cowin and Com-

case IS .-pany, Inc.; Kahlman R. Fallon, Esq.,

der'i~n .Re gional Solicitor, Thomas A. Xasco-

xpressed lino, Esq., Asstant Solicitor, for ap-.
pellee,.Mining Enforce ent and Safety

Administration .
Tudge. OPIIN-1 BY DikECTOR

RICHRDS

JR., . OFFICE OF HEARINGS AND

APPEALS ,.
Ra cground

On Nov. 3,;1973,.(eorge.W.EKes-
sler, a dully auhorizedrepresenta-
tive of the Minin&'Enforcement anid

INC. Safety Administration (MESgA),

issued a sec. 1 04(a) order of .with-

drawal to the applicant' Cowin and
29,1-976 Company, Inc. (owin) pursuant

.to 'the: Federal Coal Mine Health

ny, Inc., and Safety Act of 1969 (the Act).

Admin- 30 U.S.C. § 814(a) (1970). It de-
7.PLitte- scribes the following condition:l

' A259), Violations of Sections 77.1703(c),an Ap- 'lto
77.1905(b), 77.1906(c), 77.1907(b)

e of 77.1908(b), and 77.1908-1 were in exist-
* to sec. ence. at "B" Shaft. The Ingersoll-Rand
al .Mine utility air.hoist was being used to trans-
I port men and was not. equipped with an

accurate depth indicator; a qualified
hoist man was not operating the hoist
and a second person qualified to' stop

d Safety the hoist was not in attendance; no rec-

ordersa ord was maintained to indicate that thehoist had been inspected prior to hoist-
'ing of men. The hoist rope was not
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equipped with an adequate number of
rope Clamps and the bucket 'was not pro-

'Vided with two bridle'chains, a wooden
pole was being used for a bucket guide
and a- crescent wrench was used to op-

-erate the airvalve.

On Jan., 22, 1975, a hearing was
held before Administrative Law
Judge ' Malcolm ' P. Littlefield
(Judge) and on Apr. 3 1975, he
issued an order affirming the- 'iss-
ance- of Withdrawal Orderw -Nio. '1
GWK, dated- T;.'-'3,'-193; and dis-
missing Cowin's, Application' %for
Review.-The-United Mine-Workers
of America(UMWA). did not par-
ticipate during, this stage of the
proceedings '. '
: On Apr. 21, 1975, Cowin's Notice

of Appeal- was :,received by the
Board, and on May 8, 1975, an ap-
jellant's brief was time filed. On
Jun 2,' 1975 MESA fileda areply

On May 6, 1976, the Board'issued
an- Order- Scheduling Oral Argu-
ment based upon a series of. judicial
and. administrative decisions; (.dis-
cussed iEtra) issued at the time of,
or, subsequent to, the filing of the
parties' briefs with the Board and
bearing directly on the issue raised
in the instant appeal On May 26,
1976, at the conclusion of, the oral
argument, Chief ' Administrative
Judge Doane' requested the 'parties

to stibmit briefs stating their con-
tentions as to the status of the law
in light of the recent judicial and
administrative rulings. Cowin filed
an "Appellant's 'Supplemental
Brief" with the Board on June 11,

1976. MESA filed its "Statement of
Position" on'Junez2,'1976.

9On July 12, 1976, the U VA
filed a "Motion for Leave to nter-
vene or to File A Brief Amicus Cu-
riae" together with a brief expound-
ing its positions Theyiaxgue' that
the Board should 'dtfer any' deci-
siion pending tl'eoutc of vaAious
apeals in the Co'urts. .'., -, ',-'-

The Yecord .evidenc& discloses the
'followingudisputed facts: owin
is a general contractor engaged in
the constructiobusiness and in the
instant''case 'was hired -by the' U.S.
Pipe and Foundry Company (;S.
Pipe) to construct three shafts at
the latter's &al IWine 'ocated" at
Johns, Alabama (Tr. 7). At the
time of the issuance of the order,
U.S. Pipe had notyet begun to ex-
tractor process coal from its No. 3
Mine which was still -under con-
struction,. by .Cowin. (Tr. .9).) The
record is silent with respect to
whether any representative of U.S.
Pipe was at the. site to supervise
Cowin's operations.

Contentions on Appea 

~.In: its,- "Appellant's Brief-,"
towin's major contention is that it
is exempt from the Act. It cites
legislative history as indicative of
Congressional 'intent'not to provide
for the'health and safety of eff-
ployees of general contractors such
as Cowin; it contends that it has
never performed that function of a
coal- mine, as set forth 'in sec. 802 of
Title 30,.United States Code, viz.,
the "work of extracting '@ *
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coal" 1; dfurther conte ds -that
the three-judge Distrit Court deci-
sion in Association of Bttuminous
Qat ontrators, In.. .B aregian,3.72F.

Supp.< 16, (ThC)l.D%0.Q. 197t.4), holding
that.coalL mine cnstruction com-
panies are not operators within the
meaning of Title IV of the Act ap -
plies to the remaining, Titles. In
its -'"Supplemental Brief27 'Cowin
argues that the Board's decision in
Rep'izblc Steel Corporatio. 2 should.

A-~ ~ ~~f of.. . .-- k.... udY:

''Thel following iangutge *of sec. 802(bY-i$- -ig ag
is,*dentical to that. of sec. 3 (h) which
sets forth parameters of a "coal mine"-:

"fhl 'coal mine' means an .area .of- land
and all-structures, facilities, machinery, tools,
equipment, shafts,; slopes, tunnels, excava-
tions, .a other property,- real or. personal,
placed upon, under, or. above the surface of
such land' byrany person, used in, or'to 'be
used.in, or.resulting from, the work 'of.e-x-.
tracting in such area bituminous coal, -lig-

nite, or anthracite from' its natural deposits
in'the earth.by .any, means. or method, and.
the'-work of preparing. the coal so extracted,
and includes custom coal pepiration facili-

Cowin also makes reference to sec. 803 of-
Tftle 30: '(ideetical to sec. 4) captioned 'lines
Subject-to'.Act." -It-reads :as:foll6ws :' .
-"Sec.. 4. Each coal mine, the products of

wichi enter commerce, or the operations or
products of which affect commerce,- and each-
operator' of- such mine, and every miner in
such mine shall be subject to the provisions
Of-this Act." - D. i' ' '-i ' .

-.Juxtaposing sees. 3(h) -and 4, Cowin argues
that .Congress did not intend to subject-
construction- contractors to the provisions of
the A ct: - - - . ; : .- -H -;'
- "The definitions 'of 'dperator' and miner'

ar-e: -both 'dependent 'upon: the: definition -of
'coal mine.'-. The -applicability .and scope of
the Act, as set forth in Section 03, is [sic]
determnined. -and limilted-by thl definition of
'coal mine.' The definition of 'coal mine,' as
contained in the.Act, 'and as evidenced by -the
legiliat-e history 'of the Act, is ot broad
enough to encompass typical Industrial dor
strection. projects, mereli.-.because- they-. co-
itc6defitluy happen to take place on coal mine
properties." [Appellant's Brief, p 10.] . '.'

2 5 IBMA 306, 82 I.D. 607, I975-1976
OS -fDpar. 20;,233 (1975)..

not be., 2onsideed in resolving the.
issge ,on appeal based on the fact
t hat, 'A4ih 'Steel concerns cita-
tions issued after May 24 1975,the
date on which Secretarial Order No. .
2977M 3 went into- effect -(Brif; p. 9) .

MESA's reply brief argues -that
coal mine construction contractors
are subject to -the Act based oil the
following contentions: a read-ingof
sec. 802 does embrae6 such contrac-
tors within its purview; the Court
in Brennan, supra, confined the- im-
pact of-its decision solely to Title
IV; and the case history of the
Board of Mine Operations Appeals,
is. well-documented in finding, these
construction contractors sbjedt:to.
the provisions- of' the Act.- In its

Secretarial Order -No. 2977 issued Auk;. 21',
1975, effective retroactively to May 24, 19T,.-
reads as follows:

-"Subject: Issuance of citations to operatbrs
pursuant to the Federal Coal Mine Health
and Safety Act of 1969.

"5sec 1 Purpose. (a) The purpose of this
order is -to direct. Mining Enforcement and
Safety' Administratlon to continue-to inspect
construction work 'conducted on cpal mine
property, and to issue appropriate citations for'
violations of the Federal Coal Mine Health and
Safety Act of 1969 and/oi for hazardous con-
ditions or practices committed and/or. created
by contractors on such property on and after
May- -24, 1975' to the' operator of the coal-
mine on whose behalf the contractor is per-
forming work.

"(b) -This order is issued to comply -wlth
the -declaratory -judgment order. in Asso-
ciation -of Bituminous Contractors, Inc. v.
Rogers- C. B. Morton, Secretary of the In-.
terior, Civil Action No.' 1058-74, U.S.- Dis-
trict Court for the District of Columbia, and:
to: carry. out the mandate of: Congress. an-
nounced in the Federal Coal Mine Health and,
Safety Act of 1969 to enforce the 'provisions
of the. Act. In all coal mines subject to the
Act. -- ' .

"Sec. 2 Effective Date. This order shall be
effective as- of May 24, 1975. -This -order will
remain In effect until rescinded by -subsequent
order of the Secretary."

411
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of Position" MESA re- order,8 applied a policy directive
t 'nftin~ that7' theof- t he- nterior Department to the'

ild 'n'ot consid'r R'epq.b-- fadtts~ of 'that case. The' .sbstance of-
maintaining that' under that' hdlding ',i's that- 'a coal' mine
ining Company,4 the rul owner or;'le'ee is the' o rt to
utblic Steel applies to' all be held' absolutely liabl for viola-
Itly pending in the Office tions of the' mandatory' standards-'
rs and Appeals. committed'by a coal'mine construc;'

tion contractor.
'esented on AppeaId Several sec. 109 penalty deci-

f MESA erred in issuing sions 9 have been issued' relative to'
rder of withdrawal. to a' independent'eontractors. Their cap-
loing shaft construction tions and 'rulings folo .: Affity..
.coal mine operator. ' IMining Company, 2 IBMA 57, 60,

80 I.D. 229, 1971-1973. OSHD par.
Discussion 1,546 (1973), 'held that only fuer

operator (coal mine owner, lessee,
ing the issue at hand, a indndent contractor, etc.) re-
v of pertinent adminis- sponsible for the violation and the
judicial precedents, re-' safety. of employees can be_ the 'p'er

lependent contractors is son served with notices and orders
this juncture. The first and against whom- civil' :.penaltiees
sion directly involving may;: be assessed. .We further ruled
contractors arose under therein that the 'question of dwhich

of the Act.5 We ruled in' party is the responsible operator is
n & Ronald Ruinel v ,; afactual determination to be ma'de
tft onstruotion Corn Oll a case-by-case 'basis. 2IBMA261.
1IBMA 217,226, 79-I.D. P eggs- Rin Coal Company, ;5
973 OSH1D par. 15,387: IBMA 175, 82 I.D. 516, 1975-1'976
'onsideration denied 2 OSH D par. -20,003 (1975)', 'ex-
.973), that, pursuantto tended Affinity by findinga a eoal
(1) of the Act, a''coal mine owner Iculpable :of negligence
ruction company s' a in llowing defective trucks. of an
well as' an "operator" independent haulage contractor.to
to the jurisdiction of. load ~on thepropertyn of the owner.

strative Law Judges- or who had- full' knowledge of the
violative condition.'l The Board

ion 104(b) proceeding, 5 '
feel CorPorati°ons,~raf; IB ~seretarial Order No. 2977, supr, 5

bound by a secretarial -30uls.c.1819 (1970).'
-0 The controlling distinction between the

Peygs Aku.n and Aiff nitfactualsituations was
367, 1975-197 OD 'par. summarizedi thus: 

"t * 7 in A#lWztp t e * only employees and
820 (1970). - supervisory personnel of the contractor were
814(b) (1970). present and endangered. nere, Peggs Run
pra. had some control over the route and the
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took the position that, while the
responsibility to equip the trucks
with backup alarms may not belong
to the coal mine owner, the owner
could prevent "with a minimum of,
diligence" such nonequipped
trucks from operating in an area
where its employees alone are en-
dangered. IBMA 183. West Free-
dovm Mining Corporation, 5 IBMA
329, 82 I.D. 618, 1975-1976 OSHD
par. 20,230 (1975), involved facts
similar to those in Peggs Run ex-
cept that the independent contrac-
tor engaged in blasting, not haul-
age. We applied the Peggs Run
rationale and found! liability, in the
coal mine- owner since the owner
could have removed the hazards
created by the contractor's negli-
gence with a minimum of effort. 5
IBMA 335. Finally, in Rushton
Mining Company, supra,'1 we de-
termined that,; based on Republic
Steel, supra, the owner was liable
for violations committed by a con-
tractor engaged in construdting
settling ponds on mine property ir-
respective of whether an independ-
ent contractor relationship between
the contractor and owner had been
proved. 5 IBMA 369. 

Several Federal Courts have

loading-station location of the trucks once
they entered its mine property. In Affinity,
the same party was responsible for both the
existence of the conditions cited, the health
and safety of the employees involved, and
the sole power to abate the conditions. * * *
The instant factual situation presents a
division if these responsibilities, to wit, Dutch
Bloom had failed to provide its trucks with
backup alarms, while Peggs Run' had the
duty; of insuring the safety of its miners in
the loading area. No employees of Dutch
Bloom were endangered." * W * 5 IBMA
1S2.

' See n. 4, supra.

222-093-76-7

issued decisions in this area of the
law. A three-judge District Court
decision, Association of Biturni-
nous Contractors, Inc. v. Brennan,
372 F. Supp. 16 (D.C.D.C. 1974),
ruled that the determination by the
Secretary of Labor that coal mine
construction companies are opera-
tors within the meaning of the Act
contravenes the legislative intent,
scheme and purpose of Title IV1 2

and, accordingly, interpreted sec.
3(d) '3 as not to include such
companies.

The issuance of the aforecited
Republic Steel secretarial order14
was prompted by Association of
Bituminous Contractors, Inc. v.

Morton,'5 'a declaratory judgment
action.16 The declaration of that,
Court was:

That a coal mine construction com-
pany is not an "operator" as defined in
Sec. 3(d) of the Federal Coal Mine

'2 372 F. Supp. 16, 25.
The Court reasoned:
"The Act was not intended by Congress

to be applied to coal mine construction com-
panies who do not actually engage in coal
extraction operations. The reference in the
statutory definition of a coal mine, Sec. (h)
of the Act, to equipment, structures, and
property 'to be used in' a coal mine was
meant by Congress to refer solely to the
extracting of coal. There is nothing in the
legislative history of the Act which sug-
gests Congress meant that the statutory
definition should be applied so expansively
as to include those companies which con-
struct coal mines but do net extract coal.
from them." Id.

s Sec. 3(d) of the Act states:
"'operator' means any owner, lessee, or

other person who operates, controls,, or
supervises a coal mine; * * t." 30 U.S.C.
§ 502(d) (1970).

14 See n. 3, spre.
'5Civil Action No. 1058-74 (D.C.D.C.,

May 23, 1975), appeal enading, D.C. Nos.
75-1931 and 75-1932.

: 1A declaratory judgment order has the
effect of a final district court order. 2S U.S.C.
§ 220 (1970).

4091 413
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Health and Safety Act of 1969, 30 U.S.C.
§ 802(d) ;:where it is engaged in coal
mine construction work on behalf of the
owner, lessee, or other person who
operates, controls or supervises a coal
mine. [17]

Judge Gesell looked to the legisla-
tive history.and found no reference,
to mine construction companies
therein. He very clearly imposed a
limitation *on the Secretary's rule-
making authority 15 when *he
stated:

The Secretary can undoubtedly place
fines and other severe sanctions-upon
operators who do: business with these
contractors if the contractor fails to ob-
serve certain specified health and safety
practices such as are delineated in the
regulations. But this is not what he has
done. The Secretary has gone beyond this
and attempted directly to. legislate by
bringing contractors under his direct re-
sponsibility.

His administrative determination that
coal mine contractors are subject to the
health and safety provisions of the Act
is legislation outside his authority. Only
Congress can accomplish this result.

(P. 6 of Judge Gesell's "Bench De-
cision.2? E '. 

With this Order as proper justifica-
tion, the Judge invited the Board to
hold (which, it did in Republic

17 The declaration continues:
"Nothing in the foregoing declaration shall

affect or prejudice the'right of the Secretary
of the Interior to contend in a subsequent
proceeding that, if a coal mine construction
company fails to observe the interim man-
datory health and safety standards of the
Federal Coal Mine Health and -Safety Act
of 1969 and the regulations of the Secretary
of the Interior promulgated thereunder, the
Secretary may institute proceedings to seek
compliance therewith and assess appropriate
penalties against the owner; lessee or other
person who operates, controls or supervises
said coal mine."

1530 U.S.C. § 811 (a) (1970).

Steel) that a coal mine operator can
be held vicariously liable for the
acts of its independent contractors.

Finally, the District Court for
the Western District of Virginia in
another declaratory judgment ac-
tion addressed the issue of whether
MESA can enforce the Act and
regulations promulgated th e r e,
under against coalX mining com-
panies for violations caused by mine
construction contractors. Bituqs4-
nous Coal Operatbrs' Association,
Inc. v. Hathaway, 406 F. Supp. 371
(W.D. Va. 1975) ,19 held that an in-
dependent mine construction con-
tractor is the statutory agent of the
operator.20 Judge Turk's decision
recounts the vents leading up to
the plaintiffs' complaints:.
* * i *: The controversy developed in
June *1975 when 1ESA announced a
change in its enforcement policy as a re-
suit of the decision of the United States
District Court for the District of dolum-
bia' i Association of Bituminous Con-
tractors, Inc. v. Morton, Civil Aetion No.
1058-74 (May 23, 1975). In that case
Judge Gesell issued a judgment declar-
ing that "a coal mine-construction com-
pany is not an 'operator' as defined by
Sec. 3(d) of the Federal Coal Mine
Health and Safety Act of 1969, 30 U.S. C.
§ S02 (d), where it is engaged in coal mine
construction work on behalf of the
owner, lessee or other person who oper-
ates, controls or supervises a coal mine."
Prior to this decision MESA had con-
strued the term "operator" to include in-
dependent contractors engaged in mine
construction work and thus had enforced
the Act against them directly; however,
in response to this decision the Secretary
of the Interior. directed MESA to issue

19 This decision Is presently on appeal In
the Fourth Circuit (4th Cir. Nos. 76-1190
and 76-1191).

20 406 F. Supp. 371, 375.
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citations to the operators of a coal mine
in cases of violations created by contrac-
tors performing work for such operators.

(406 F. Supp. 371, 372-373.)

We note that the Court applauded
the efforts of the Board (although

rejecting its theory) in its attempt

to forge a solution to the problem:

e * * AsIa matter of equity it seems
obvious that liability should be assessed
directly against the party. who has re-
sponsibility for and control over a viola-
tion. By requiring mining companies to
assume responsibility for violations
caused by independent contractors, there
is an increased potentialfor contract and
labor disputes. Undoubtedly. indemnifica-
tion provisions in contracts between the
mining companies and contractors, will
become iore common and increased liti-
gation may result. As a matter of sound
policy, the court has no difficulty in
agreeing with the practice endorsed. by
the Board of Mine Operations Appeals
in A nity Mining Co., spra of citing the
party actually responsible for a viola-
tion. e * *

(406 F. Supp. 371, 375.)

Agreeing with Brennan, sup'ra,
that construction contractors are

not "oprators" under 'the Act,
Judge Turk took' one step fur-
ther' by ruling that, as statutory
"agents" of operators, their activ-
ities are subject to regulation under
Titles II and III of the Act. This
conclusion is. in conformity with
ZUprton, .Supra, and renders mining
co'mpanies vicariously liable for

health and safety Violations attrib-
utable to contractors. 2 '

The Board is in accord with
MESA's final position statement

21Id

advocating Repu2lic Steel as dis-
positive of the issue at hand. Al-
though detailing a state of facts
based upon a sec. 104(b) with-
drawal order, Republic Steel incor-
porated Secretarial Order No. 2977
which is all-embracing in its scope
of applicability:*

Sec. 1 Purpose. (a) The purpose of this
order is to direct Mining Enforcement
and Safety Administration to *I * ssue
appropriate itations for violations of
the Federal Coal Mine Health and Safety
Act of 1969 and/or for hazardous condi-
tions or practices ** * to the operator of
the coal mine on whose behalf the con-
tractor is performing work. [Italics
added.]

While this language on its face ap-
pears to be all-inclusive, insufficient
consideration seemingly has been
given to the urgency of a sec. 104
(a) order citing an imminent dan-
ger. The citing of an operator who
may be far removed from the dan-
ger site may result in procedural
and administrative delay never
contemplated. by the authors of the
Act and permit a sufficient time lag
for the feared disaster to. become a
reality.
* Furthermore, we reject Cowin's
contention that the Secretarial Or-
der affects only. those disputes in-
volving citations issued after May
24, 1975, and therefore should not
be considered by the Board. Any
controversy presently pending in
the Office of Hearings and Appeals
is decided based on the most current
law, not the law in existence at the
moment of issuance of a citation.
In addition, we reject UMWA's

4154109] 
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suggestion that we defer a decision
in the instant case pending resolu-
tion of Morton, suqpra, in the Dis-
trict of Columbia Circuit Court of
Appeals. The Secretary, instead of
seeking a stay of Judge Gesell's or-
der in Morton, issued Secretarial
Order No. 2977. The procedure out-
lined in that Order was in turn
affirmed by Judge Turk in Hatha-
way. That decision has been ap-
pealed to the Fourth Circuit Court
of Appeals. At this point we do not
know which Circuit Court will rule
first or what the effect of either de-
cision might be. Today's decision
breathes continued life into the Sec-
retarial Order and provides, at least
for the time being, an articulation
of current law on a troublesome
subject. Accordingly, we reverse.

ORDER

WHEREFORE, pursuant to the
authority delegated to the Board
by the Secretary of the Interior (43
CFR 4.1(4)), IT IS HEREBY
ORDERED that the Judge's deci-
sion and Order ''in the above-
captioned case ARE REVERSED,
the Application for Review IS
GRANTED, and the Order of
Withdrawal IS VACATED.

JAMES R. RIC:AEInS,
Director, Office of Hearings

and Appeals. Ex Ofiio
Member of the Board.

ICONCOU

HOWARD J. SCHEn ENBERG JR.,

Administrative Judge.

CHIEF ADMINISTRATIVE
JUDGE DOANE, CONCUR-
RING IN RESULT:

Although I agree that Judge Lit-
tlefield's decision dismissing the
Application for Review and up-
holding the validity of the with-
drawal order should be reversed, I
would do so on entirely different
grounds.

'In the majority opinion, under
the caption "Contentions on Ap-
peal, ' Cowin's major contention is
stated to be that Cowin is exempt
from the Act. But the majority fails
to mention that Cowil's claim of
exemption is based in part on sec. 4
of the Act, 30 U.S.C. § 803 (1970),
and is not confined to the argument
that Congress did not intend the
Act to cover the health and
safety of employees of construction
contractors.

Sec. 4 of the Act, 30 U.S.C. § 803
(1970), provides as follows:

Mines subject to coverage.

Each coal mine, the products of which
enter commerce, or the operations or
products of which affect commerce, and
each operator of such mine, and every
miner in such mine shall be subject to
the provisions of this Act.

Iseems reasonable to me that
Congress, by the foregoing lan-
guage, clearly indicated that it did
not intend that every coal mine,
operator thereof, or miner therein,
be subject to the Act. On the con-
trary, to state the language of that
section conversely, unless the prod-
ucts of a coal mine enter commerce,
or unless the operations of such
mine r the products of such mine
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affect commerce, such mine, each
operator, thereof, and every miner
therein, shall be exempt from the
provisions of this Act.

It is admitted here that Cowin
was engaged as an independent con-
struction contractor by U.S. Pipe
and Foundry Company to construct
three shafts at the latter's coal
mine, but that the construction was
not completed and was being per-
formed on raw, virgin ground. In
other words, no coal had been or
was being produced at the time the
withdrawal order was issued, the
result being that there were no
products of the mine which were
entering or were affecting inter-
state commerce. The only reason
that the area under construction
can even be described as a "coal
mine" is because of the technical
definition of that term in sec. 3 (h)
of the Act, 30 U.S.C. § 802(h)
(1970).

The basic issue, then, comes down
to the question of whether the op-
eration (construction of the initial
shafts) at the subject mine was af-
fecting interstate commerce at the
time the subject withdrawal order
was issued.

The term "affecting commerce"
has been treated by the courts as a
term of art and has been generally
interpreted, when dealing with the
federal right to regulate intrastate
activities, to require such modifiers
as "substantial," "far from trivial,"
and "close and substantial." NLRB
v. Jones & Laughlin Steel Corp.,

1 See n. 1, supra at 355.

301 U.S. 1 (1937); Vickard v. Fil-
burn, 317 U.S. 111 (1942); FTC v.
Bunte Bros., 312 U.S. 349 (1941);
U.S. v. Perez, 402 U.S. 146, 150-153
(1971); Local Union No. 12, Pro-
gressive Mine Workers of America,
District 1 v. NLRB, 189 F.2d 1 (th
Cir.), cert. denied, .342 U.S. 868
(1951).:

Two court cases have dealt spe-
cifically with the phrase "affect
commerce," as contained in section
4 of the Federal Coal Mine Health
and Safety Act of 1969. In Sink v.
K'leppe, 538 F. 2d 325, n. 2, No.

75-2278 (4th Cir., July 6, 1976), the
Court of Appeals indicated that
even though some of the products
(coal) of a two-man mine operated
by Sink did "enter commerce," the
position (taken by the Administra-
tive Law Judge) that Sink's prod-
ucts did "affect" commerce within
the meaning of the Act was not sus-
tainable. In Morton v. Bloom, 33
F. Supp. 797 (W.D. Pa. 1973), the
court held that the defendant's
mine was not subject to the Act be-
cause it did not "exert a substan-
tial economic effect on interstate
commerce."

I have great difficulty under-
standing how the construction of
mine shafts on raw ground, where
no coal is produced, can substan-
tially affect interstate commerce.
Consequently, I would hold, based
on the established facts of this case
and on the precedents, that the op-
erations of the subject mine here
did not affect interstate commerce
and that, therefore, by virtue of the
provisions of section 4, neither

409] 417
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Cowin nor U.S. Pipe and Foundry
Company, regardless of which may
be deemed to be the operator, can be
held to have been responsible for
any condition or practice occurring
at such mine when the subject with-
drawal order was issued.

I further believe that such result
would not deprive Cowin's em-
ployees of federal health and safety
protection. It is apparent to me
that they would be covered by secs.
3, 4, 5 and 8 of the Occupational
Safety and Health Act of 1970, 29
U.S.C. §§ 652, 653, 654, 657, et al.
(1970). I recognize of. course that

my reasoning would yield an ineffi-
cient federal enforcement effort and
could subject construction contrac-
tors to different regulations over the
same activity depending on whether
'the mine in question is subject to
the Act. However, the disruptive
effect of such inefficiency could be
avoided by joint promulgation of
the same standards by the Secre-
tary of the Interior and the Secre-
tary of Labor, and in any event, in-
'efficiency is no basis for distorting
'the language of the Act.
' On the basis of the foregoing, I
would not reach the secondary ques-
tion of whether Cowin was prop-
erly named in the subject with-
drawal order in light of the provi-
sions of Secretarial Order No. 2977
which was issued on Aug. 21, 1975,
with an effective date of May 24,
1975. The majority, however, has
seen fit to do otherwise and has in
effect concluded that, under the
Secretarial Order, U.S. Pipe and
Foundry rather than Cowin should
have been named. In so concluding,

the majority has overlooked the
fact that the subject withdrawal
order was issued on Nov. 3, 1973,
approximately 19 months prior to
the effective date of the Secretarial
Order, at a time when the governing
authority was A ffnity Mining Com-
pany, 2 IBMA 57,80 I.D. 229,1971-
1973 OSHD par. 15,546''(1973). I
have my doubts as to whether the
Secretary intended to allow any
retrospective effect to his order
beyond the date specified therein,
and further, I am not at all sure
that further retrospective effect can
be given in the circumstances of this
case. See SEC v. Chenery Corp., 332
U.S. 194, 203 (1947); LRB v.
Majestic Weaving Co., 355 F.2d 854,
860 (2d Cir. 1966); and Retail,
Wholesale & Department Store
Union, AFL-CIO v. NLRB, 466
F.2d 380, 389-390 (D.C. Cir. 1972).
However, since I think that the
Board need not reach this second-
ary issue raised by Cowin and stem-
ming from the Secretarial Order,
and because I can agree with the
result reached by the majority solely
on the basis of the application of
sec. 4 of the. Act, I will await an
appropriate future case to express
my final conclusions with regard to
the retroactivity question. '

DAVID DOANE,

Chief Administrative Judge.

2 In Rushton Mining Company, 5 IBMA
3671, 1975-1976 O1D par. 20,254 (1975),
the-Board sub sentio applied the Secretarial
Order in a civil penalty proceeding to cita-
tions issued prior to May 24, 1975. At oral
argument, Cowin- asked, that. Rushton be
overruled, and I, for one, would be willing
at least to consider doing so at some future
time in the appropriate case.
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ISLAND CREEK COAL COMPANY
AND

VIRGINIA POCAHONTAS
COMPANY

7 IENA 1

Decided September 30, 1976

Appeal by the United Mine Workers of
America from a decision by Adminis-
trative Law Judge Franklin P. Michels
(Docket Nos. N 7548, N 75-50 and
M 7549, consolidated below), dated
July 17, 1975, granting petitions for
modification filed by Island Creek Coal
Company and Virginia Pocahontas
Company pursuant to sec. 301(c) of
the Federal Coal Mine Health and
Safety Act of 1969.

Vacated and remanded.

1. Federal Coal Mine Health and Safety
Act of 1969: Hearings: Summary
Decisions

Where no party has moved for summary
decision under 43 CR 4.590, it is error
for an Administrative Law Judge to use
that regulation as a basis for proceeding
to a decision in the absence of a hearing.

2. Federal Coal Mine Health and Safety
Act of 1969: Hearings: Waiver
Where a party to a proceeding hag re-
quested a hearing and there has been no
unequivocal aiver thereof in writing, a
hearing is required to be conducted by
the provisions of 43 CFR 4.588, and fail-
ure to do so constitutes reversible error.

APPEARANCES: Steven B. Jacobson,
Esq., for appellant, the United Mine
Workers of America.

OPINION BY CHIEF ADMIN-
ISTRATIVE JUDGE DOANE

INTERIOR BOARD OF MINE
OPERATIONS APPEALS

FactuaZ and Procedulral
Background

This is an appeal by thee United
Mine Workers of. America
(UMWA) from a decision by Ad-
ministrative Law Judge Franklin
P. Michels (Judge), dated July 17,
1975. The decision granted four
petitions for modification of the ap-
plication of mandatory safety
standards pursuant.to sec. 301 (c) of
the Federal Coal Mine Health and
Safety Act of 1969 (Act).' The
UMWA is appealing with respect
to three of those petitions which
were assigned Docket Nos. M 75-48,
M 75-49 and M 75-50 in the pro-
ceeding below. The IJMWA is the
representative of the miners at the
three mines involved.

The proceedings before the Of-
fice of Hearings and Appeals began
on~ Sept. 20, - 1974, when Island
Creek Coal Company filed two peti-
tions for modification of 30. CFR
75.52.1 as applied to its Virginia
Pocahontas Nos. 3 and 4 Mines. The
petitions were assigned Docket Nos.
M 75-48 and M 75-50. On that same
date, Virginia Pocahontas Com-
pany filed a petition for modifica-
tion of the application of the same
sec. of the regulations to its Vir-
ginia Pocahontas No. 2 Mine. That

30 U.S.C. § 61(c) (1970).

419]
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petition was assigned Docket No. M
75-49. All three petitions proposed
essentially the same alternative sys-
tem for compliance with the objec-
tives of 30 CPR 75.521.

Timely answers to all three peti-
tions were filed by the Mining En-
forcement and Safety Administra-
tion (MESA) and the UTWA on
Oct. 9 and 15, 1974, respectively.
MESA's answer stated that it could
neither admit nor deny the allega-
tions made but that it demanded
strict proof thereof. Its answer fur-
ther gave notice that MESA would
cause a complete investigation of
the proposed modification to be
made and that a copy of the report
of the investigation would be filed
with the Office of Hearings and Ap-
peals in the form of an amended
answer. The UMWA's answer
stated summarily that the proposed
modification would not, at all times,
guarantee no less than the same
measure of protection afforded to
the miners by the application of the
mandatory safety standard, and
further requested a hearing on the
matter.

As is required by the Act and the
regulations, the Secretary caused
publication of notice of the three
petitions in the Federal Register.
39 FR 38688-91, Nov. 1, 1974. Each
publication conformed to the re-
quirements of the regulations, that
is, each gave a general recounting
of the background facts and in-
dicated that any interested party
could request a hearing or furnish
comments within 30 days after
publication.

On Mar. 26,1975, MESA filed an
amended answer with respect to
each of the three dockets herein in-
volved, praying that the petition
for modification not be granted 'in
light of an attached report of
the investigation anticipated in
MESA's original answer. The re- 
port suggested that three changes
be made in the proposed modifica-
tions in order that they attain the
status of being as safe as or safer
than hat the mandatory safety
standard required.

On Apr. 14, 1975, Island Creek
Coal Company and Virginia Poca-
hontas Company filed amended pe-
titions for modification which in-
corporated the changes' suggested by
the MESA investigation. Petition-
ers served both other parties; with
copies of these amended petitions.
In response thereto, on May 13,
1975, MESA filed an answer to
each of the amended petitions in
which it stated that the petition
should be granted. A second series
of publications giving notice, of the
amended petitions was made in the
Federal Register, 40 FR 20, 968-69,
May 14, 1975. Each of these
publications recited the obligatory
background facts to its case and
gave the usual 30-day deadline for
requesting a hearing or furnishing
comments. The UMA did not in
any way respond to the amended
petitions nor to the second series of
publications.

Judge Michels issued his decision
on July 17, 1975. Citing his author-
ity to grant "summary decisions"
under 43 CFR 4.590(b), Judge
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Michels granted the petitions. Judge
Michels never held an evidentiary
hearing because he felt that no hear-
ing had been requested and that
there was no dispute over eviden-
tiary facts such as would require a
hearing (Dec. 4).

On Aug. 7, 1975, the UMIVA
filed. a notice of appeal of the
Judge's decision. The UMWA
timely filed a brief in support of
its appeal .on Aug. 27, 1975. In the
brief, the UMWA claimed that it
was denied the hearing it requested
in its answer. Neither Virginia
Pocahontas Company, Island Creek
Coal Company, nor MESA has
filed any documents with respect to
this appeal.

Issues on Appeal

1. Whether the Judge erred either
in relying on 43 CFR 4.590(b) as
authority for deciding the case or
in failing to hold a hearing in the
absence of compliance with 54 CFR
4..588.

2. Assuming that the Judge did
err by not complying with the fore-
going regulations, whether such
error constitutes reversible error re-
quiring vacation of the summary
decision and remand of the pro-
ceeding.

Discussion

A.

[I] The Judge, as noted, relied
upon the "summary decision" regu-
lation, 43 CFR 4.590, as the basis
for his authority for resolving the

case before him in the absence of a
hearing. By its own terms this reg-
ulation requires that a proponent
move the Judge "to render sum-
mary decision." There was no mo-
tion of that nature here, and, even
if there had been, such a motion
would imply an opportunity for an
adverse party to have a hearing on
the motion or at least to file affi-
davits, depositions or other like
papers controverting movant's
grounds for the right to the relief
requested. This procedure was not
followed here. See Kings Station
Coal Corpoation, 2 IBMA 291
(1973), wherein we made clear that
a motion by one of the parties is a
prerequisite to proceeding under the
"summary decisions" regulation.
Thus, the Judge erred in basing his
disposition of this proceeding on a
decision under 43 CFR 4.590.

The other procedural regulation
pertinent to this proceeding is 43
CFR 4.588(b) which provides as
follows:

(b) Parties entitled to an evidentiary
hearing may waive such right in writing,
but unless all entitled parties M1e timely
waivers a hearing will be conducted.
Such waivers must be unequivocal and
request the Administrative Law Judge
to decide the matter at issue on the
pleadings and written record of the case
including any stipulation the parties
might enter.

Here, theI UMWA was a party
entitled to an evidentiary hearing.
It filed answers to the original peti-
tions in which it requested a hear-
ing in the proceeding and filed no
waiver of hearing. The record indi-

419]
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cates no dismissal of the proceed-
ing, but on the contrary, clearly
shows that the original petitions
a n d publications were ' merely
changed to conform to the three
changes in the proposed modifica-
tions suggested by MESA. The
original proceeding, as such, re-
mained intact. The fact is that not
only did the UMWA not file a writ-
ten: waiver of hearing 'but neither
did either' of the other two parties.
Consequently, since no party filed
any kind of a waiver of hearing, the
unambiguous language of t h i s
regulation compels our conclusion
that error was committed by not
conforming to the s t r i c t and
mandatory requirements thereof.

B.

To determine whether the fore-
going errors dictate vacation and
remand as claimed by UMWA, we
s ho u 1 d examine the procedural
history- of the case to the point
when the Judge made his decision.
In that posture we note that the
UMWA does not have a particu-
larly attractive factual situation
from which to argue.

The UMWA was duly notified of
every filing made in this proceed-
ing. In particular, the UMWA has
not denied that it was notified of
the a m e nd e d petition by the
F e d e r a Register publication.
Further, the UMWA was put on
notice that at least MESA appar-
ently felt that a pleading respon-
sive to the amended petitions' was
called. for in that the UIM A was.

served' with a copy of MESA's
answer responding to those
amended' petitions. The UIMWA
was certainly apprised of the fact
that the factual and procedural
setting had been substantially al-
tered since the time it filed its
answer to the original petitions.
Yet despite the changed circum-
stances, the full and adequate notice
thereof and the view held by
UMWA that "modifications are
s e r i o u s things" (see Brief of
UMWA, p. 3), the UMWA failed
to take any affirmative action to
protect its rights throughout the
period after the filing of the
amended petitions, and indeed, go-
ing back further, during the period
when MESA and the operator were
working to arrive at a suitable
resolution. Actually, the degree of
the TJVA's inaction in this case
indicates either that counsel was
oblivious to the need, in the exercise
of professional propriety, directly
to notify the other parties and the
Judge of his intention to preserve
the hearing rights of the UMWA
or, quite simply, that he neglected
this 'case until after the Judge aade
his decision.:

W it h the weakness of the
UMWA's position thus exposed, it
would be easy enough to fashion a
legal argument based upon reason
'and precedent to support a decision
of affirmance of the Judge's deci-
sion. The Judge,' after all, thought
that the UTMWA had no objection
to his proceeding to decision, and
from all appearances he was correct
in that thinking and would have
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been in all those jurisdictions where
ordinary procedural rules relating
to amended and supplemental plead-
ings apply (Dec. 4) 2

However, there are two principal
reasons why we must agree with
the UMWA that it is entitled to a
vacation and remand.

First, inadequate as the proce-
dural regulations may be, we, and
the Administrative Law Judge
alike, are bound to follow them.2 As
pointed out above, the Judge here
erred by not doing so with respect
to both 43 -CFR, 4.590 and 43 CFR
4.588(b). There is no way we can
find this error to be harmless or to
have n prejudicial effect on the
rights of UMWA. The right to an
evidentiary hearing is a funda-
mental element of administrative
due process. That right was denied
UMWA under the technical provi-
sions of these two regulations.

2 The Judge may well have thought that
the operator's amended petitions required

new responsive pleadings, and in the absence
thereof, he could treat the UMWA as 'out"
of the case or never "in" in the first place.
If that were his reasoning, It is clear that
the deficiency of the regulations in providing
guidance in amendment or supplemental
pleading practice may well have affected
him. By. the same token, the regulations af-
forded the MWA no better guidance on how
to proceed, and that fact has been a miti-
gating factor in how we viewed what other-
wise appears to be a case of careless practice.
It is becoming clear to the Board that cases
like the instant one will continue to occur
as long as the procedural regulations are
allowed to fall short of providing clear
and cogent guidance to parties and tribunals
alike.

United States v. Nison, 418 U.S. 683
(1974); Service v. Dulles, 354 U.S. 363
(1957); Accardi v. Shaughsuessy, 347 U.S.
260 (1954).

Secondly, we are not only con-
cerned with UMWA's procedural
rights, but, more importantly, with
the safety of the miners at the coal
mines which are the subjects of the
petitions in this proceeding. We
must assume that the UMWA has
a genuine dispute with petitioners
and MESA on the question of
whether, if granted, the proposed
modifications will be as safe for the
miners as or safer than the unmodi-
fied application of the mandatory
safety standards contained in 30
CFR 75.521. In this same line of
thought, we must further assume
that UMWA arguably has, and will
produce, substantial and persuasive
evidence in opposition to the evi-
dence produced by the other parties
in support of the petitions.

ORDER

WHEREFORE, pursuant to the
authority delegated to the Board by
the Secretary of the Interior (43
CFR 4.1(4)), IT IS HEREBY
ORDERED that the decision in the

'above-captioned case IS VACAT-
ED and the case IS REMAND-
ED to the Judge for further pro-
ceedings to allow the UMWA the
opportunity for a hearing to op-
pose the, "a in e n d e d" petitions
herein.

DAvIm DOANE,
Chief Administrative Judge.

I CONCUR:

DAVID; ToimELTT,

Alternate Admniniatrative Judge.
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ADMINISTRATIVE J U D G E
SCIHELLENBERG DISSENT-
ING:

The only question presented by
UMWVA in this appeal is whether
the Judge erred in concluding that
UMWA had no objections to the
amended petition for modification.
I think not and would affirm.

U MWA agrees that a modifica-
tion petition can be summarily
granted where all parties agree and
there are no objections and that no
stipulation is necessary in such
cases and that the ALJ can issue a
decision based solely upon the
pleadings (UMWA Brief, p. 3).

The crucial factor in this deter-
mination is the effect publication in
the Federal Register of the amend-
ments to the original petition for
modification had upon the rights of
UJMWA. In my opinion, this pub-
lication gave, notice to UMWA and
the world that objections and/or
comments were invited based upon
the new revised petition, and the
failure of a person to respond must
be deemed a waiver of any rights
it has or had in' the past.. The
agency must be free to decide on
that basis or there will never be an
end to litigation.

In Gateway Coal Company, 2
IBMA 107, 80 I.D. 382, 1971-1973
OSHD par. 15,785 (1973), this
Board denied participation to
UMWIA where is filed objections
following a republication of an
amended modification on the
grounds that it had actuaZ notice of
all prior proceedings, its only re-
sponse was an answer filed subse-
quent to the original petition and

that its nonparticipation had been
of its own choosing. The Board
stated, "he time has-come to con-
clude this litigation."

I believe UMVA has had more
than sufficient notice and that its
failure to take any action to pro-
tect its position was of its own do-
ing and it cannot now be heard to
request that a hearing be held on
its objection to a petition which has
been revised and amended. UMWA
should have known the amended
petition was ripe for decision im-
mediately upon expiration of the
time specified in the Federal Reg-
ister for the receipt of objections
and/or comments.

In lHarmar Cal Company, 3
IBMA 32, 81 I.D. 103, 1973-1974
OSHD par. 17,370 (1974), the
Board recognized the mandatory
nature of a Federal Register publi-
cation when it stated:

The United Mine Workers of America,
as representative of the miners at Har-
mar Mine, was served with a copy of
Harmar's petition, MESA's answer and
the Notice of Hearing, but did not file
an answer or otherwise comment upon
the petition on or before Deeember 13,
1973, as required by the offlcial notice of
the petition published at $8 F.R. $1318,
Nov. 13, 1973.:

I perceive no difference between the
publication of an original petition
(as in Harmnar) and publication of
an amended petition insofar as the
requirement for timely response is
concerned. The sole reason for pub-
lication is to elicit comments and
objections and absent such a Judge
has every right to assume there are
no objections.

In my opinion publication in the
Federal Register supersedes any re-
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quirement, if there be such, for the
issuance of a show cause order, par-
ticularly where the record shows
that the complaining party had ac-
tual notice of all pleadings and posi-
tions of the parties. The examples
cited by UJMWA in-Exhibits A & B
to its brief are inapposite since I am
unable to find a republication of the
amended petition in either case, a
fact which I consider to be decisive
in this case.

I respectfully dissent.

HOWARD J. SCHELLENBERG, JR.,
Admministrative Judge.

EASTERN ASSOCIATED COAL
CORPORATION

(ON RECONSIDERATION)

7 IMA 14

Decided September 30,1976.

Petition for Reconsideration by East-
ern Associated Coal Corporation of
parts of the Board's decision of
Sept. 30, 1975, on cross-appeals from
a civil penalty decision by Adminis-
trative Law Judge Charles C. Moore
under sec. 109 of the Federal Coal Mine
Health and Safety Act of 1969.

Decision below reversed in part,
and affirmed in part.

1. Federal Coal Mine Health and Safety
Act of 1969: Mandatory Safety Stand-
ards: Permissibility: Switches on
Electric Face Equipment

Failure to maintain the reset mecha-
nism on electric face equipment in op-

erative condition is not a violation of an
operator's obligation under 30 CFR
75.505 to maintain electric face equip-
ment in permissible condition.

2. Federal Coal Mine Health and Safety
Act of 1969: Respiratory Dust Pro-
gram: Generally

A notice of violation of 30. CFR 70.100
(a) must be vacated where an operator
overcomes MESA's prima facie case by
establishing as an affirmative defense by
a preponderance of the evidence that it
was- cited for concentrations of dust
which are not wholly "respirable" within
the meaning of the Act and regulations.
30 U.S.C. § 878(k) (1970) and 30 CFR
70.2(i).

Board decision, Eastern Associated
Coal Corporation, 5 IBMA 185, 82 I.D.
506, 1975-1976 OSHD par. 20,041
(1975), set aside in part on recon-
sideration.

APPEARANCES: James ft. Iyper, for
petitioner, Eastern Associated Coal
Corporation; Robert W. Long, Esq.,
Associate. Solicitor, Thomas A. Xasco-
lino, Esq., and Robert A. Cohen, Esq.,
for respondent, Mining Enforcement
and Safety Administration; Ghiy Farm-
er, Esq., and William A. Gershuny,
Esq., for amicus curiae. Bituminous
Coal Operators' Assn.

OPINION BY CHIEF ADMIN-
MINISTRATIJVE J UD GE
DOANE

INTERIOR BOARD OF MINE:
OPERATIONS APPEALS

On Dec. 16, 1974, Administrative
Law Judge Moore issued a decision
upon consolidated civil penalty
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dockets under sec. 109 of the Fed-
eral Coal Mine Health and Safety
Act of 1969. 30 U.S.C. §819 (1970).
Cross appeals by Eastern Associ-
ated Coal Corporation (Eastern)
and the Mining Enforcement and
Safety Administration (MESA)
followed and were docketed as Ap-
peal Nos. IBMA 75-23 and IBMA
75-25, respectively. 43 CFR 4.600.

We reviewed the rulings chal-
lenged by Eastern and MESA in a
lengthy decision reported 'at 5
IBMA 185, 82 I.D. 506, 1975-1976
OSHD par. 20,041 (1975). These
cross appeals are now before us pur-
suant to a petition by Eastern for
reconsideration in part which we
granted on Dec. 4, 1975. 43 CFR
4.21 (c). ral argument was held on
Jan. 21, 1976, and subsequently the
parties filed supplementary briefs.
On reconsideration, we have also
had the benefit of the views of the
Bituminous Coal Operators' Assn.
participating as an amicus curiae.

Issues on Reconsideration

A. Whether, in Appeal No.
IBMA 75-23, the Board erred in
concluding that the failure by
Eastern to maintain reset mecha-
nisms on electric face equipment in
working order constituted a viola-
tion of 30 CFR 75.505.
- B. Whether, in Appeal No.

IBMA 75-25, the Board erred in
concluding, as a matter of law, that
MESA had sustained the validity
of 22 notices of violation of the
respirable dust standards.

Discussion

A. 

Appeal No. I1A 75-3

[1] In our original decision, we
sustained an assessment of civil
penalty in Docket No. MORG 73-
145-P based on Notice of Violation
No. 4 SBP (Mar. , 1972). IBMA
at 195-196. The subject notice cited
E a s t e r n for inoperative -reset
mechanisms on the respective stop
and start switches, of the pump
motor on a continuous miner and
the gathering motor on a loading
machine. MESA charged that these
conditions were violative of East-
ern's obligation under 30. CFR
75.505 to maintain electric face
equipment in permissible condition.
Judge Moore agreed with MESA
and we affirmed on the theory that
30 CFR 5.520, a statutory provi-
sion dealing with switches on elec-
tric equipment, stated a specifica-
fion of permissibility which fell
within an operator's list of mainte-
nance obligations under 30 CFR
75.505.1 V

Throughout this proceeding,
there has been no dispute over the

I Sec. 75.520 of 30 CFPR tracks 30 U.S.C.
§ 865 (o) (1970) word for word. See. 75.505
of 30 CFR is virtually the same as 30 U.S.C.

865 (a) (12) (c) (1970), and provides as
follows:

"Any coal mine which, prior to [Mar. 30,
1970,1 was classed gassy under any provision
of law and was required to use permissible
electric face equipment and to maintain
such equipment in a permissible condition
shall continue to use such equipment and to
maintain such equipment in such condition."
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basic facts; Eastern had admitted
all along that the disputed reset
mechanisms were inoperative. The
issue Eastern raised with regard to
the validity of the subject notice
was purely legal. Eastern has
argued that there is no applicable
and effective permissibility specifi-
cation under 30 CFR 75.505 laying
down legally enforceable obliga-
tions with respect to reset mecha-
nisms on electric face equipment.

Judge Moore did not deal with
this problem, apparently reasoning
that once the evidence reveals an in-
operative switch on electric face
equipment, a violation of 30 CFR
751.505 is established ipso facto
(Dec. 9). In so thinking, he was in
error because that regulation neces-
sarily requires reference to a spec-
ific catalog of permissibility condi-
tions.-:!

Our original view was that his
error was harmless because we
thought 30 CFR 75.520 could pro-
vide the missing link in the chain
of legal conclusions necessary to
support the assessment of civil
penalty ultimately ordered by the
Judge. We arrived at that conclu-
sion by taking the general defini-
tion, of the term "permissibility" in
sec. 318(i) of the Act, 30 U.S.C.
§ 878(i) (1970), and findingsithere-
in a basis for taking any mandatory
safety standard falling within the
ambit of such definition and declar-
ing it a benchmark for compliance

with -30 CFR 75.505.- Armed with
this line of reasoning, we felt able
to brush aside Eastern's argument
that there was no pertinent effec-
tive permissibility specification
under 30 CFR 75.506, a regulation
codified just after 30 CFR 75.505
and captioned "Electric face equip-
ment; requirements for permissi-
bility."

Further study on reconsideration
has persuaded us that our initial re-
sponse to this phase of Eastern's
appeal is not sustainable. On second
thought, we now conclude that our
original interpretation of sec. 318
(i) does not reflect what the Con-
gress intended and is inconsistent

2 Sec. 318 () provides as follows:
"(i) 'permissible' as applied to electric face

equipment means all electrically operated
equipment taken into or used in by the last
open crosscut of an entry or a room of any
coal mine the electrical parts of which,
including, but not limited to, associated
electrical equipment, components, and acces-
sories, -are designed, constructed, and in-
stalled, in accordance with the specifications
of the Secretary, to assure that such equip-
ment will not cause a mine explosion or
mine fire, and the other features of which
are designed and constructed, in accordance
with the specifications of the Secretary, to
prevent, to the greatest extent possible,
other accidents in the use of such equip-
ment; and the regulations of the Secretary
or. the Director of the Bureau of Mines in
effect on the operative date of this title relat-
ing to the requirements for investigation,
testing, approval, certification, and acceptance
of such equipment as permissible shall con-
tinue in effect until modified or superseded
by the Secretary, except that the Secretary
shall provide procedures, including, where
feasible, testing, approval, certification, and
acceptance in the field by an authorized
representative of the Secretary, to facilitate
compliance by an operator with the re-
quirements of sec. 305 (a) of this title
within the periods prescribed therein."

425]
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with the Secretary's regulatory en-
forcement policy thereunder.

The definition of "permissibility"
in sec. 318(i) -was intended, we be-
lieve, as a guideline for the Secre-
tary in perpetuating or innovating
permissibility requirements once
the Act became effective.3 The use
of the word "specifications" sug-
gests that permissibility require-
ments include only those intended
and labeled as such by the Secre-
tary. And in carrying out his spec-
ifying function, the Secretary has
promulgated a complex regulation
setting forth expressly or incorpo-
rating by reference the exclusive
list of permissibility specifications
which constitutes as well a list of
maintenance obligations under 30
CFR 75.505. That regulation is 30
CFR 75.506.

At the hearing in this case, the
issuing inspector, Stark B. Powers,
somewhat vaguely testified on cross-
examination that Schedule 2G
(Mar 13, 1968) might contain the
applicable permissibility specifica-
tion (Tr. 70). Schedule 2G is incor-
porated by 'reference in 30 CFR
75.506 (b) and is codified at 30 CFPS
Part 18. Inspector Powers' testi-
mony constituted MESA's sole ef-
fort at identifying the permissibil-
ity specification upon which the
subject citation under 30 CFR
75.505 could have been based.4 In
going beyond the inspector's theory
and outside the boundaries of 30
CFR 75.506, we mistakenly em-

The statutory language shows that it
was intended in part to provide continuity
with regulatory permissibility specifications
which antedated the Act.

I Neither MESA's brief on appeal nor its
brief on reconsideration advanced any re-
sponsive argument on this point.

ployed a theory which created per-
missibility policies not adopted by
the Secretary, as such, and which
undoubtedly generated considerable
confusion and uncertainty as to the
extent of maintenance obligations
tinder 30 CFR 75*595*s

We now draw back by setting
aside our initial conclusions, and we
turn to the question of whether
Schedule 2G contains a permissi-
bility specification covering reset
mechanisms on stop and start
switches, a question which may be
answered very briefly.

Although, as we noted above, In-
spector Powers suggested that there
was such a specification in Sched-
ule 2G, he could not point to a
relevant one; (Tr. 70). And our
reading of the provisions of Sched-
ule 2- has revealed none. 6 Accord-

5 As we noted earlier, we thought originally
that 30 CFR 7.520 could serve as a per-
missibility specification, We now agree
with Eastern that this regulation s a
separate mandatory safety standard. It may
be that the conditions cited in the subject
notice of violation constituted a violation of
that standard, but Eastern was not cited
thereunder and MESA never charged that such
a violation had occurred. A notice of viola-
tion, although entitled to a reasonable con-
struction, must be sustained by MESA as
is, and it is not the function of an Admin-
istrative Law Judge or the Board to go be-
yond the charge and engage in rehabilitation
of a citation. Coapare Bishop Coel Com-
pany, 5 IBMA 231, 248, n. 11, 82 I.D. 533,
1975-1976 OSHD par. 20,165 (1975) with
National Reaty and Construction Co., Ic.
v. 08HR0, 489 F.2d 1257, 1267-8 (D.C.
Cir. 1973).

6 On cross-examination, Inspector Powers
was asked: "Is there any publication or regu-
lation, schedule, anything like that that ap-
plies to and defines the permissibility require-
ments designed or otherwise for the switches
and the equipment that they go with ?"

He replied: "The only thing that I could:
think of right off-hand would be under the
2(g) schedule where If they would have to
change switches to a different type of switch,
they would probably have to go to a bigger
switch. They would have to go to a field
chain."
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ingly, we conclude that Eastern was
improperly cited for a failure to
maintain electriic face equipment in
permissible condition on the errone-
ous assumption that the omission in
question' the failure to maintain the
reset switch mechanism in working
order, pertained to an existing per-
missibility specification. Therefore,
the subject notice must be vacated
and the assessment of civil penalty
based thereon set aside.

13.

Appeal No. IBM.A 75-25

[2] We come now to the question
of whether we properly sustained
the validity of 22 notices of viola-
tion issued under Isec. 104(i) of the
Act for alleged noncompliance with
the Secretary's respirable dust
standards. 30 U.S.C. §814(i)
(1970), 30 CFR 70.100(a).

Judge Moore had found that
Eastern successfully established in-
accuracies in MESA's sampling
system, unsanctioned by the regula-
tions, which he thoaught overcame
the prima facie case established
when 'the subject notices were
authenticated and accepted in evi-
dence. See Castle Valley Mining
Con??pafny, 3 IBMA 10, 81 I.D. 341,
1973-1974 OSIID par. 17,233
(1974). He also found that it was

impossible to discover the identity
of'the laboratory technician who
processed the samples involved in
the subject notices due to lack of
recordkeeping. Based on the former
finding, he held that these notices
were 'substantively invalid and
should be vacated. Based on the lat-

222-093--76--S-

ter, he concluded that an order
vacating such notices was also com-
pelled by MESA's inability to
supply the name of the laboratory
technician who dealt with any one
sample, an inability which he
thought fatal to MESA's case be-
cause it allegedly deprived Eastern
of the full measure of administra-
tive process due an operator under
sec. 109 (a). (3) of the Act. 30 U.S.C.
0819(a) (3) (1970)..h

On appeal, we reversed and
remanded for the sole purpose of
assessing appropriate civil penal-
ties. We rejected Eastern's substan-
tive challenges to MESA's sam-
pling system on the theory that they
constituted an attack on the regula-
tions by which everyone in the Of-
fice of Hearrings and Appeals is
bound. 43 CFR 4.1. We also decided
that Judge Moore's discovery hold-
ing was in error because we found
that Eastern had not gone far
enough to. establish that discovery
was impossible.

On reconsideration, Eastern
strenuously. argues that we com-
pletely misconceived the nature of
its substantive objections to the dust
sampling system which generated
the subject notices. Eastern insists
that those objections, found to be
meritorious by the Ju dge, were not
challenges to features of the sam-
pling system ordained by the Act
and regulations. In addition,
Eastern attacks our discovery hold-
ing on the basis of citations to the
evidence of record which did not
appear either in its original brief or
in the initial decision below.

4251
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Having had the benefit of oral
argument and supplementary brief-
ing, we are setting aside our deci-
sion with respect to the subject
notices in its entirety. We are now
persuaded that in at least one aspect
Eastern's challenge to MESA's
sampling system is not an attack on
the regulations, but is in part a
claim of nonconformance to such
regulations. Eastern contended that
the subject notices were erroneously
based on analyses-of concentrations
of particulates which were not
wholly "respirable dust" within the
meaning of the exclusive definition
of that term set forth in sec. 318 (k)
of the Act and 30 CFR 70.2 (i), pro-
viding that "respirable dust means
only dust particulates 5 microns or
less in size." 30 U.S.C. § 878 (k)
(1970):. Finding that Eastern estab-
lished its claim by a preponderance
,of the evidence, we now affirm the
vacation of these notices. We do not'
reach any of the issue regarding
other alleged substantive errors in
the sampling system, and-we find it
unnecessary to decide the discovery
issue.7

The legal 'backdrop for this dis-
pute may be described very simply.
The respirable dust program is ex-
clusively devoted to the enforce-
ment of mandatory health stand-
ards the purpose of which is:

* * * to provide, to the greatest extent
possible,, that the working conditions in

7While we neither express nor intimate
any views on this issue, it goes almost
without saying that the technician who proc-
esses a sample should identify himself some-
where by initialing laboratory analysis Te-
ports or otherwise,' regardless of whether
there is a legal obligation to do so.

each underground coal mine are suffl-
ciently free of respirable dust concentra-
tions in the mine atmosphere to permit
each miner the opportunity to work un-
derground during the period of hisen-
tire adult working life without incurring
any disability from pneumoconiosis or
any other occupation-related disease dur-
ing or at the end 'of such period. 30
U.S.C. § 841(b) (1970).

By definition set forth in sec.
201(a) of the Act, the interim
mandatory health standards are the
provisions of secs. 202 through 206
and pertinent provisions of see. 318.
30 U.S.C. § 841, 842-846, and 878
(1970). Of these, the provisions
pertinent to the case at hand are
sees. 202 and 318 (k). 30 U.S.C.
§§ 842 and 878 (k) (1970).

Sec. 202 set up a skeletal espira-
ble dust program based principally
on sampling by the operator of the
amount of respirable dust in the
mine atmosphere to which each
n i n er is exposed. 30 U.S.C.

842 (a) (1970). Among other
things, subsec. (b) of sec. .202 set
forth the precise standards of care
and the respective operative dates
of s u c h standards. 30 U.S.C.
§842(b) (1970). The standard al-
leged to have been violated in this
case is sec. 202(b) (1) which was
p u b li s h e d without significant
change by the Secretary and the
Secretary of Iealth, Education,
and Welfare in the Federal
Register, 35 FR 5544, Apr. 3, 1970,
and codified as 30 CFR 70.100(a).
That regulation reads as follows:

iffective June 30, 1970, each operator
shall continuously maintain the average
concentration of respirable dust in the
mine, atmosphere during each shift to
which each miner in the active workings
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of such mine is exposed at or below 3.0
milligrams of respirable dust per cubic
meter of air. [Italics added.]

The italicized term, "respirable
dust," was defined in section 318 (k),
30 U.S.C. §878(k) (1970), as
follows:
* only dust particulates 5 microns or

less in size 8 L *. [Italics added.]

The term "average concentration"
was also defined and the provisions
of that definition appear in subsec.
(f) of section 202, 30 U.S.C.
§842(f): (1970), which states:

For the purpose of this title, the term
"average concentration" means .a de-
termination which accurately represents
the atmospheric conditions with regard
to respirable dust to which each miner
in the active workings of a mine is ex-
posed (1) as measured, during the 18
month period following the date of en-
actment of this Act, over a number of
continuous production shifts to be de-
termined by the Secretary and the Sec-
retary of Health, Education, and Wel-
fare, and (2) as measured thereafter,
over a single shift only, unless the Sec-
retary and the Secretary of Health, Edu-
cation, and Welfare find, in accordance
vith the provisions of section 101 of this
Act, that such single shift measurement
will not, after applying valid statistical
techniques to such measurement, accu-
rately represent such atmospheric condi-
tions during such shift. [Italics added.]

In legislating the interim respi-
rable dust program, the Congress
did not purport to enact all the pro-
cedural details or to establish im-
mutable substantive elements sub-
j ect to change only by statutory
amendment. Both the Secretary and'
the Secretary of Health, Education,

and Welfare were given circun-
scribed rulemaking powers to shape
the respirable dust programs, 30
U.S.C. .§ § 811 and 957 (1970), and
in some instances were directed to
use such powers, 30 U.S.C. § § 842
(a) and (d) (1970).

In employing the rulemaking au-
thority granted by the Congress,
both the Secretary and the Secre-
tary .of Health, Education, and
Welfare have substantially altered
the program. Under sec. 202(e), the
Congress approved the MRE in-.
strument as a device for sampling
dust, but the MRE is a large, bulky
instrument, and on Mlarch 11, 1970,
the two Secretaries approved usage
of alternative personal- sampler
units conforming to requirements
and conditions now codified at 30
CFR Part 74. These regulations
were promulgated pursuant to sec.
508 of the Act, 30 U.S.C. § 957
(1970); and the type of individual-
ized portable personal sampler that
produced the data upon which the
subject notices were based was ap-
parently approved under these reg-
ulations. Furthermore, on July 17,
1971, the two Secretaries; acting
pursuant to sec. 101, modified the
definition of the term "average con-
centration" set forth in sec. 202(f).
By finding in accordance with sec.
101 that "* * * single shift measure-
ment will not, after applying valid
statistical techniques to such meas-
urement, accurately represent * * *

atmospheric conditions during such
shift," they retained the interim
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definition of "average concentra-
tion" which had prevailed during
the first 18 months and had related
the determination of such concen-
trations to exposure levels "* *
over a number of continuous pro-
duction shifts * * * 8

With this: legaI background
firmly in mind, we turn now to the
pertinent facts of this case which
are largely undisputed.

The concentrations of alleged res-
pirable dust'which gave rise to the
subject notices were collected,'as
noted above, by a device known as
a personal air sampler. This device
is a unit which is purchased. by an
operator and worn by the individ-
ual miller Each device is supposed
to duplicate the behavior of the
human respiratory system which
draws in air, filters larger particu-
lates, and allows others to reach the
lungs. Air is drawn into a sampler
by a pump and battery-driven mo-
tor. It passes through a nylon cy-
clone 10 mm. in diameter which is
supposed to separate the respirable
from the nonrespirable particulates.
Theoretically, only the former
reaches the filter where the partic-
ulates are captured. The filter is the
analog of the lobes of a human lung.

The manufacturer of the personal
air sampler weighs each filter before

8 We note in passing that the regulations
were not amended subsequently to reflect this
change and still read as if the Secretary is
supposed to determine whether the average
concentration of respirable dust during each
shift to which each miner is exposed exceeds
the applicable limit, rather than whether
the average concentration of respirable :dust
to which each miner is exposed over a nm-
Uer of continuous leroduction shifts exceeds
the applicable limit. ee 30 CPR 70.100.

sealing it in the device and records
the weight on an attached data card.
After the sample is collected, the
sampler is forwarded to a MESA
laboratory. The laboratory involved
in the case at hand is located in
Pittsburgh, Pennsylvania.

At the laboratory, each sampler
is opened and among other things
the filter is weighed so that a com-
parison can be made with the
weight recorded on the data card by
the manufacturer. Theoretically,
the result reflects the weight of the
particulates which were being de-
posited on the lungs of the wearer
of the sampler at the time the sam-
ple was taken.

The sampler is not an infallible
device and laboratory technicians
who process the samplers perform
several operations to weed out those
that produce; invalid samples. A
sample is invalid and must be re-
jected where the filter is contami-
nated by oversize particulates or
otherwise. The crux of this case con-
cerns the MESA practices for iden-
tifying invalid samples and the im-
pact of such practices on the pro-
bative value of the subject notices.

According to the evidence of rec-
ord, samples are arbitrarily di-
vided into two categories by net
weight gain. The dividing line is 6
milligrams. Only those samples
showing a net weigh gain of 6 mil-
ligrams or more are screened for
oversize particulates. The remainder
are apparently included in the com-
-putation to determine noncompli-
ance without any such screening

Deposition of Paul Parobeck, p. 23.
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Samples less than 6 milligrams are
simply assumed to be valid without
more.10

eSamples showing a net weight
gain of 6 milligrams or more are
first screened with the naked .eye.
*Where a technician can perceive
granules of dust, the samples are
discarded because particulates large
enough to be so perceptible are at
least 40 microns, or in other words,
at least 8 times the size of "respir-
able dust" as that term is defined in
sec. 318(k) and 4 times the size of
the largest particulate which could
be on the filter if the sampler
worked properly. (See Respond-
ent's Exhibit No. 9, p. 3.)"l

If a sample is not discarded after
unaided visual examination, it is
then subjected to scrutiny under a
stereo microscope. Ten areas of each
sample are examined for particu-
]ates in excess of 10 microns. 12 If
three particulates in excess of 10
microns are observed on each of the
10 fields examined, then the sample
is discarded as contaminated and
invalid. Anything less is not. Par-
ticulates between 5 and 10 microns
in diameter are not regarded as
oversize by the technicians. (See
Deposition of Paul Parobeck, p.
24.) 13

101I5i 
1 A micron is approximately one twenty-

five thousandth of an inch. See Respondent's
Exhibit No. 9, p. 3.

T The record does not make clear how a
technician peering into a microscope is able
to discriminate accurately among various
sizes of particulates.

is The samples are discarded automatically
after processing.

Having now set forth what the
record does show, we deem it appro-
priate to pause here and underscore
what the record does not show. We
do so in order to make our precise,
limited holding stand out in bold
relief.

The record does not show the ba-
sis for MESA's practice of not ex-
amining filters for oversize particu-
lates when the net weight gain is
less than 6 milligrams. In fact,
when Mr. Paul Parobeck, a MESA
technician, was queried by Judge
Moore as to the rationale for the
6-milligram dividing line, he re-
plied in part: "It was an arbitrary
figure based on early data purely
* ' ."Counsel for MESA never
sought to explore Mr. Parobeck's
remark about "early data" (Tr.
420).t'~

With respect to those filters show-
ing a net weight gain of 6 milli-
grams or more, the record is lack-
ing in any rationale rooted in the
evidence to account for the treat-
ment of particulates 5 to 10 microns
as "respirable dust." There is no
expert testimony to explain fully
the implication of a high reading
on the personal air sampler for the
weight of particulates on the filter
which are 5 microns and less in size.

1 Mr. Parobeck's full reply reads as follows:
"It was an arbitrary figure based on early

date purely; not required by, just a
courtesy affact to 'the operator to eliminate
and screen out any obviously bad samples."
(Tr. 420.) The latter part of his reply is an
irrelevant and incidentally erroneous con-
clusion of law, and the whole reply suggests
the lack of any underlying scientific basis for
the treatment of oversize particulates.
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Nor is there any such testimony re-
vealing the impact in terms of
weight of including particulates be-
tween; 5 and 10, microns, testimony
which could conceivably have re-
vealed whether MESA's error, as-
suming error arguendo, was harm-
less in the circumstances.

Lastly, the record is completely
lacking in any expert testimony
whatsoever which would show
whether it is impossible to comply
with the 5-micron standard. 5 In-
deed it is fair to say that MESA
made no effort at all to rebut East-
ern's affirmative defense on the evi-
dentiary level.

On the basis of the record as de-
scribed above, we find that MESA
has been systematically ignoring
the legislative definition of the
term "respirable dust" as meaning
"* * * only dust particulates mi-
crons or less in size." (Italics add-
ed.) Based upon such finding and
given that the subject notices were
processed in accordance with the
principles described above, it fol-
lows that the data memorialized in
these notices, purporting to show
alleged concentrations of "respira-
ble dust," represent as well the
weight of some particulates which
are oversize if the legislative 5-
micron definition is applicable. And
the dispute over the legal applica-.
bility of that definition is the crux
of this case and the sole basis of
MESA's rebuttal to Eastern's af-
firmative defense.

1s In his opinion, Judge Moore suggested
that a change in the air-flow rate might
solve the problem. By his own admission,
however, that suggestion was not based on
the evidence of record, and as such, amounted
to sheer speculation (Dec. 18).

MESA has essentially argued
that the evidence establishing East-
ern's defense is beside the point be-
cause, so it is said, the definition in
section 318 (k) can be " * * ig'nored
for purposes of measuring concen-
trations of respirable dust in a mine
atmosphere * * *." (Italics added.)
Brief of MESA on appeal, p. 13.
As authority for its extraordinary
theory of legislative construction,
MESA directs our attention to see.
202(e) of the Act, 30 U.S.C. § 842
(e) (1970), 30 CFR Part 74 and the
following technical publications of
the Bureau of Mines: Report of
Investigations 772 (Respondent's
Exhibit No. 6) ,1' Information Cir-
cular 8484 (Respondent's Exhibit
No. 4) "'7 and Information Circular
8503 (Respondent's Exhibit No.
9).18

As noted earlier, sec. 202(e) au-
thorizes use of the MRE instru-
nent as a sampling device and di-

rectly permits the Secretary and the
Secretary of Health, Education
and Welfare to authorize other
such devices. MESA suggests that
the legislative authorization to use
the MRE carried with it implied au-
thority to ignore the 5-micron defi-
nition and to cite operators on the
basis of raw data from, the MRE.
MESA contends that the Secre-
tary's authorization to use personal

6 Tomb, J.F., Treaftis, H.N., Nundell, R.L.
and Parobeck, P.S., "Comparison of Respir-
able Dust Concentrations with MRE and
Modified Personal Gravimetrie Sampling
Equipment," 1973.

17 Schlick, Donald P., and Peluso, Robert
G., "Respirable Dust Sampling Requirements
Under the Federal Coal Mine Health and
Safety Act of 1969," July 1970.

" Staff, Pittsburgh Field Health Group,
"Sampling and Evaluating Respirable Coal
Mine Dust-A Training Manual," February
1971.
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air samples to perform the same
function as the MRE, 30 CFR Part
74, implied the same. MESA bases
these implications on the fact that
when working properly, the MRE
collects particulates up to 7 microns
in size while the personal sampler
collects particulates up to 10 mi-
crons in size. (See Respondent's
Exhibit No. P. 3.) 9

Starting with MESA's statutory
argument, we are of the opinion
that MESA's proposed construc-
tion of sec. 202 and 318(k) is un-
tenable.

In the-first place, under conven-
tional canons of statutory construc-
tion, legislative definitions: such as
sec. 318 (k); cannot be ignored, and
MESA has cited no authority to
the contrary. Legislative definitions
must be.given effect and harmo-
nized with related provisions to the
extent that the language allows, but
under no circumstances .can they be
completely ignored. See In the Mat-
te. of: Afinity Mining Company
v. MESA 6 IBMA 100, 83 ID.
108, 175-1976 OSIHD par. 20,651
(1976).

Second, the interim standards of
care regarding "respirable dust,"
that is to say, the benchmarks of
compliance to which an operator
must adhere, are established, as .we
said earlier, by secs. 202 (b) and 318
(k) as read together. More specifi-
cally, with regard to the, subject
notices, the applicable limit on the
concentration of respirable dust

' Data drawn from the personal air
sampler is mathematically converted to
figures representing equivalent readings on
the MfRE.

which could not be legally exceeded
was "* * * 3.0 milligrams of respi-
rable dust per cubic meter of air,"
respirable dust being defined by sec-
tion 318(k) as " * * only dust
particulates 5. microns or less in
size * * *." 20 Compare 30 U.S.C..
§ 842(b) (1) (1970) with 30 U.S.C.
§ 878(k) (1970). MESA is arguing
in substance that the interim stand-
ard was " * * 3.0 milligrans of
respirable dust per cubic meter of
air, respirable dust being defined
by sec. 202(e) as particulates up to
the size measured by the MRE
which is 7 microns. Compare 30
U.S.C. § 842(b) (1) with 30 U.S.C.
§842(e) (1970). Apart from the
nullifying effect with respect to sec.
318 (k) acceptance of that argu-
ment would have, a basic infirmity
in MESA's statutory argument is
that section 202(e) was not and did
not purport to be a definition of the
term "respirable dust." While sec.
202(e) was not drafted in a com-
pletely unambiguous manner, it ap-
pears to have been intended simply
to authorize use of the MRE instru-
ment as a basic sampling device and
to provide express power to author-
ize other devices to perform the
same function.2 ' We see nothing in
the language of sec. 202(e) to sug-
gest an; intention, on the part of
Congress that notices of violation

20 In some Instances, :Eastern was cited for
excessive cumulative concentrations of "res-
pirable dust." For the purpose of dealing with
the issue of oversize particulates, it does
not matter whether Eastern was cited for
excessive average concentrations or excessive
cumulative concentrations.

21 As we stated earlier, the MRE is a
bulky device and the Congress foresaw the
need for more portable sampling devices.
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and withdrawal orders be issued
under sec. 104(i) on the basis of
raw data from the MRE or any de-
vice subsequently approved by the
Secretary and the Secretary of
Health, Education, and Welfiare.
And to read sec. 202 (e) as if it were
a definition of the term "respirable
dust" in light of the unambiguous
and different definition of that term
in sec. 318 (k) is to attribute to Con-
gress the enactment of an internal-
ly inconsistent interim mandatory
health standard and an intention to
leave operators completely in the
dark as to the precise standard of
care to which they would be held.
It is not difficult to recognize the
severe due process problems in
terms of vagueness such. an inter-
pretation would pose, and we- are
unwilling to- read the Act as if
the ongress carelessly stuttered
in giving notice of the legal
benchmark of compliance, particu-
larly since such an interpretation
is not in any way compelled seman-
tically.22

Third, even if we were to assume

22 The 5-micron definition set forth in sec.
318(k) as not the product of a slip of the
legislative draftsman's pen. The legislative
history shows that the Congress was told by
expert witnesses that the dangerous particu-
lates insofar as health is concerned ere
those only 5 microns or less. Hearings Before
the Sbcommittee on Labor of the Committee
on Labor and Public welfare, United States
Senate, Coal Mine Health and Safety, pp.
556-591, 60 (91st. Cong., 1st Session). At
page 591, the following quotation appears:
"It must be borne in mind at all times that
what we are interested in is the amount of
1-5 micron dust which the miner inhales
over a working shift. It is important that,
whatever the sampling and analysis procedure
used, the results must be reliable and repre-
sentative of average dust concentrations to
which the miner is exposed over an extended
period."

arguendo that sec. 318(k) can be
"ignored," and further, that the per-
tinent interim standard of compli-
ance was, as MESA suggests, 3.0
milligrams of respirable dust per
cubic meter of air, respirable dust
being defined as particulates up to
the maximum size measured by the
MRE (7 microns), MESA would
still not prevail. To read the Act in
the m11aniler MESA urges in no way
excuses the unexplained failure of
the laboratory technicians to ex-
amine filters for oversize partict-
lates- when such filters show a net
weight gain less than 6 milligrams.

We turn now to the separate argu-
ment of whether, in promulgating
30 CFR Part 74, the Secretary and
the Secretary of Health, Education,
and Welfare authorized MESA to
ignore the 5-micron definition in
section 318(k) and required MESA
to cite operators under sec. 104(i)
for exposure of miners to excessive
average concentrations of respirable
dust, respirable dust being defined
as particulates up to the size meas-
ured by any sampler approved
under 30 CFIR Part 74, meaning in
this case up to 10 microns in size.
This argument is analytically dis-
tinct because, regardless of whether
sec. 202(e) defines the term "resPi-
rable dust," there is no question that
the Secretary and the Secretary of
Health, Education, and Welfare
could have "superseded" the interim
mandatory health standard of 3.0
milligrams of respirable dust per
cubic meter of air, respirable dust
being defined by sec. 318 (k) as par-
ticulates up to 5 microns in size, by
promulgating an improved stand-
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ard under sections 101 and 201. 30
U.S.C. §§ 811, 841 (1970). The al-
leged "improvement" here could
have been a redefinition of the term
"respirable dust" to read "only par-
ticulates. up to the size measured by
any sampler approved under 30
CFR Part 74" rather than only dust
particulates 5 microns or less in
size. Such a redefinition would have
constituted an improved manda-
tory health standard because exces-
sive average concentrations of par-
ticulates of a larger' size then would
have been illegal. To put. the matter
another way, an operator then.
would have been required to con-
trol levels of particulates in the air
of a size which had previously not
been subject to regulation under the
interim standard as interpreted by
the Board today.

The initial difficulty with
MESA's argument is that there is
no language anywhere in 30 CFR
Part 74 which can be read as say-
ing that the applicable limit on
concentrations of respirable dust is
now 3.0 milligrams per cubic meter
of air, respirable dust being 2rede-
ftned as particulates up to the size
measured by any personal sampler
unit approved under 30 CFR Part
.74 w hich in this case is 10 microns.
Indeed one of the tell-tale signs of
the weakness of MESA's regulatory
argumelt is its failure to point to
the language of any provision of 30
CFR Part 74 to support its
position.

In addition to the lack of essen-
tial direct semantical support in 30

CFR Part 74, there are two circum-
stantial legislative facts which
clearly undermine MESA's argu-
mient.

The first of these facts is that
the Secretary and the Secretary of
Health, Education,: and Welfare
promulgated 30 CFR Part 74 under
sec. 508 of the Act. 30 U.S.C. § 957
(1970). Section 508 is the residual
grant of rulemaking power under
the Act, and improvements in the
mandatory standards cannot be
validly promulgated under that sec-
tion. Compare United States v. Fin-
ley Coal Coqnpany, 493 F.2d 285
(6th Cir.), ert. denied, 419 U.S.
1084 (1974) 'withZeger Coal C0om7?-
pany v. Kleppe, 536 F.2d 398,
(p.C. Cir., 1976). Improvements in
mandatory standards, superseding

or raising the interim standards set
forth in the Act, must be promul-
gated under sec. 101. See 30 U.S.C.
§§ 811, 841, 842(f) (1970). Inas-
much as the Secretary and the Sec-
retary of Health, Education, and
W'Velfare must be deemed to have
known the proper procedure for
promulgating improved, mandatory
standards and should not be deemed
to have ignored such procedures, it
follows that the promulgation of 30
CFR Part 74 under section 508 is
circumstantial evidence that the
Secretaries were neither authorizing
MESA to ignore the interim stand-
ard nor improving upon it. To con-
clude otherwise would be virtually
to admit that the Secretaries had in-
validly promulgated 30 CFR Part

425]
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74, an admission which, under and Velfare authorized MESA to
United States v. Firney Coat Con-
poany, supra, would foredoom any
and all actions under sec. 109 (a) (4)
to collect assessments which might
be ordered upon sec. 104(i) notices
citing alleged respirable dust viola-
tiolis based on data produced by a
sampler approved under 30 CFR
Part 4. The Board was not con-
stituted by the Secretary to indulge
MESA in such a crippling con-
struction of his regulations merely
for the sake of concealing a MESA
error in interpreting those regula-
tions.

The second legislative fact cir-
cumstantially undermining
MESA's argument with respect to
30 CFR Part 74 is the promulga-
tion of 30 CFR 70.2(i) by the two
Secretaries on Apr. 3, 1970, 35 FR
5544. That regulation, which is not
mentioned in either of MESA's
briefs in this case, provides as
follows:

"Respirable dust" means only dust
particulates 5 microns or less in size.

And if the above-quoted ords
seem somewhat familiar, the famil-
iarity stems from the fact that 30
CFR 70.2.(i) tracks sec. 318 (k)
word for word. The significance of
30 CFR .70.2(i) and the date of its
promulgation for this case lie in a
comparison to the promulgation
date of 30 CFR Part 74. The lat-
ter was promulgated on March 11,
1970, 35 FR 4326, nearly 1 month
prior to 30 CFR 70.2(i). To read
30 CFR Part 74, as does MESA,
means in light of the chronology
of events just detailed that, on
Mar. 11, 1970, the Secretary and the
Secretary of Health, Education,

"ignore" the omicron interim def-
inition of the term "respirable
dust" in sec. 318(k), and then on
Apr. 3 1970, inexplicably- promul-
gated the words of sec. 318(k) as
30 CFR 70.2(i). Such a reading of
these regulations attributes to both
Secretaries an irrational inability
to make up their minds whether the
applicable limit on average concen-
trations should be3.0 milligrams of
respirable dust per cubic meter of
air, respirable dust being defined
open endedly as particulates up to
whatever size is measured of any
sampler approved under 30 CFR
Part 74, or 3.0 milligrams of res-
pirable dust per cubic meter of air,
respirable dust being defined by 30
CFR 70.2(i) as only particulates 5
microns or less in size. We are not
prepared to indulge MESA by
adopting an interpretation of 30
CFR Part 74, unsupported by its
literal language, which will leave
the absurd impression that the Sec-
retary and the Secretary of Health,
Education, and Welfare indeci-
sively promulgated and perpetu-
ated two definitions of "rspirable
dust," thus leaving the industry
without any clear notice as to the
full extent of their legal obligations
to suppress dust particulates in the
mine atmosphere. We think that
the promulgation of the words of
sec. 318(k) as 30 CFR 70.2(i) cir-
cumstantially proves that the two
Secretaries never intended to aban-
don the interim definition of "res-
pirable dust," and in accordance
with our delegated responsibility,
we are, on behalf of the Secretary,
holding MESA to the letter of the
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unambiguous provisions of that
regulation.

Furthermore, we must point out
that, given the precise duplication
of sec. 318(k) in 30 FR 70.2
(i), MESA's argument that it
is free to "ignore" the former is
necessarily a claim that it may
ignore the latter. It almost goes
without' saying that no agent of the
Executive Branch is at liberty to
ignore its own. regulations to the
prejudice of the public, and further,
that any sec. 109 (a) (4) penalty col-
lection action brought on a contrary
theory would most likely be sum-
marily dismissed, a result which
would vitiate the deterrent effect
and the effectiveness of the respira-
ble dust enforcement system. See
United States, v. Nixon, 418 U.S.
683 (1974).

Finally, we note here, as we did
similarly with respect to MESA's
statutory argument, that even if we
were to conclude that 30 CFR Part
74 displaced sec. 318(k), such con-
clusion would not account for
MESA's admitted and unexplained
failure to examine filters showing a
net weight gain less than 6 milli-
grams for oversize particulates. In
fact, the only legal authority cited
by MESA which in any way sup-
ports this suspect practice is con-
tained in MESA's final rationaliza-
tion for its view that sec. 318 (k)
can be ignored. That rationaliza-
tion, expressed impliedly by cita-
tions to MESA technical publica-
tions listed smpra at page 434, ap-
pears to be' that there. has been a
policy in MESA to ignore the pro-
visions of sec. 318 (k) and to act as if

the standard were 3.0 milligrams of
respirable dust, per cubic meter of
air, respirable dust being defined as
only particulates up to the size
measured by any personal sampler
approved under 30. CFR Part 74.

The technical publications, upon
which MESA relies, describe the
procedures for dealing with oversize
particulates, but they neither ex-
plain nor rationalize that procedure
on a scientific basis, and indeed one
of, them actually quotes 30 FR
70.2(i). (See Respondent's Exhibit
No. 9, p. 8.) The mere fact that
MESA has ignored see. 318 (k) and
its regulatory alter ego, and has
acted as if the standard of care had
been elevated is of course no j ustifi-
cation for that practice and does
not represent a policy of the
Secretary, binding on us or the
public, in derogation of the Act and
regulations. See Hall Coal Con-
pany, Inc. 1 IBMA 175, 17-8, 79
I.D. 668, 1971-1973 OSHD par.
15,380 (1972). MESA is not a law
unto itself,' and has never been at
liberty to act as if it were.

Having disposed of 'MESA's
legal defenses, we can now sum up
the record as follows: (1) by plac-
ing the subject notices in evidence,
MESA established a prima facie
case for its charges that Eastern
had exceeded the applicable limit
on average concentrations-of "res-
pirable dust;" 23 (2) Eastern estab-

23 Eastern argued that proof on the issue
of oversize particulates is a matter of prima
facie evidence. In so contending; it was in
error. That issue is a matter of affirmative
defense. See Castle ValZley Mining Company,
supra, and Arinco Steel Corp., 2 IBMA 359, 80
I.D. 790, 1973-1974 OSED par. 17,043 (1973).
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lished by a preponderance of the
evidence an affirmative defense-to
wit, that each of te subject notices
was based upon alleged concentra-
tions of "respirable dust" that in
fact included particulates of dust
which are not "respirable" as a
matter of law under section 318(k)
of the Act and 30 CFR 70.2 (i) ; and
(3) MESA's sole rebuttal, namely,
that the provisions of sec. 318(k)
were properly ignored as a matter
of law, is without merit. On the
basis of that record and those coiŽ-
clusions we are compelled on recon-
sideration to affirmi the portion of
Judge Moore's order vacating the
subject notices.

B3 e f o r e closing, however, we
think that a word or two is in order
regarding our role in the respirable
dust program and the possible im-
pact of this decision.

In adjudicating civil penalty
cases involving alleged violations
of the respirable dust mandatory
health standards, we speak and act
finally for the Secretary. 43 CFR
4.1. In so doing, it is our task to
construe and apply the standards
so that they make sense and so that
he and the Secretary of Health,
Education, and Welfare do not ap-
pear to have promulgated irra-
tional and inconsistent policies by
regulation. It is also our task in ad-
judicating these cases to see to it
that individual MESA enforce-
ment efforts have been by the regu-
lations and that the Secretary has
a solid evidentiary basis for a col-
lection action under sec. 109 (a) (4)
based on any assessment of civil

penalty which might be ordered
pursuant to sec. 109 (a) (3). 30
U.S.C. § 819(a) (3), (a) (4) (1970).
It is our judgment that the legal
theory advanced by MESA in this
case, namely, that a portion of the
Act and regulations can be ignored,
cannot withstand analysis by any-
one other than a determined apolo-
gist for MESA. It is also our view
that the evidentiary basis. for the
subject notices, even when viewed
in the most favorable light, is thin
to nonexistent on the question of
oversize particulates. Were we to
turn a blind eye to the manifest de-
ficiencies in MESA's presentation,
we would betray the trust placed in
the Board by the Secretary and the
promise of effective relief implicit
in the legislative creation of admin-
istrative remedies. Moreover, were
we to duck the real issues explored
above by persisting obstinately in
the mistaken view that the problem
here is a challenge to the regula-
tions rather than a challenge to
MESA's construction of the Act
and regulations, we would pass on
to the federal courts a problem
which can and should be resolved
at the administrative level.

Naturally, we are concerned about
the impact of our decision on sec.
104(i) notices of violation and or-
ders of withdrawal pertaining to
alleged violations of respirable dust
mandatory standards which are
still in litigation or which will be
issued in the future. Because of the
weakness of MESA's evidentiary
presentation and legal theory, it is
difficult to gauge the impact that
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today's decision is likely to have.
In large measure, of course, the im-
pact may be determined by alterna-
tive arguments not presented in this
case and upon which we ought not
to speculate since our function is
strictly adjudicative. We are not
here to provide MESA with legal
theories to sustain its petitions for
assessment of civil penalty. See Na-
tionac Realty and Construction Co.,
Inc. v. OSHRC., spra, at n. 5.
However, if there are no alterna-
tive, persuasive arguments, then
many sec. 104(i) citations may
have to be vacated and the Secre-
tary and the Secretary of Health,
Education, and Welfare may have
to engage in rulemaking. As to the
former prospect, we have few
quahns. This case is no different
than Hall Coal Company, supra,
where we struck down a notice of
violation, finding a failure to com-
ply with the incombustible content
requirements of sec. 304(d) of the
Act, 30 U.S.C. § 864(d) (1970), be-
cause MESA presented no labora-
tory analyses and was content to
rest its case purely on the visual ob-
servations, of the issuing inspector.
Hall: led to the vacating of many
notices, results which were salutary
because any sec. 109(a);(4) collec-
tion actions based on, such notices
would have been foredoomed. If
MESA's presentation in this case
is the sum total of its position, then
the vacating of sec. 104(i) notices
or orders in the future based on to-
day's decision is a positive good be-
cause, as with the Hall decision,

cases upon which the Secretary
could not possibly prevail will have
been resolved in the Department
without bothering busy federal dis-
trict courts and United States at-
torneys who should not be required
to deal with cases that are candi-
dates for adverse summary judg-
ment. As to the prospect that we
may be inducing rulemaking, we
can only say that in our opinion a
proceeding for that purpose -is
strongly to be cdesired. When Con-
gress enacted the interim manda-
tory health standards, it was well
aware that the Secretary and the
Secretary of Health, Education,
and Welfare might need to make far
reaching alterations of the interim
respirable dust system in the light
of technological reality and advanc-
ing research, and as we indicated
above, the two Secretaries have al-
ready done so, supra at 431. In hold-
ing MESA to the letter of sec. 318
(k) and 30 CFR 70.2(i), we may
have revealed the necessity to
amend the definition of the term
respirable dust." If there is such a
necessity, early discovery here is a
happy event. In a more general
vein, the convening of a rulemaking
proceeding to deal with that defi-
nition might provide the occasion
to deal with other alleged defects,
some of which have been encased
in regulatory concrete and are thus
beyond our subject matter jurisdic-
tion. Painful as it 'may be to admit
that there are fatal defects in the
existing system, it would be irre-
sponsible and unconscionable to

425]
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hide stubbornly behind the regula-
tions awaiting invalidation by a
federal court. Both the miners and
industry deserve better.

ORDER

WHEREFORE, pursuant to the
authority delegated to the Board by
the Secretary of the interior (43
CFR 4.1(4)), IT IS HEREBY
ORDERED that, upon reconsider-
ation, with respect to Appeal No.
IBMA 75-23 and Notice of Viola-
tion No.4 SBP (Mar. 3, 1972), our
initial decision IS SET ASIDE in
pertinent part, and such notice IS
VACATED and the order below
assessing a ivil penalty based
thereon IS SET ASIDE.

IT IS FURTHER ORDERED
that, upon reconsideration, with re-
spect to Appeal No. IBMA 75-25,
our decision of Sept. 30, 1975, and
the subsequent decision below on
xemand ARE SET ASIDE, and
the initial decision below vacating
the subject 22 notices of violation
IS AFFIRMED.

DAvD DOANE,

Chief Administrative Judge.

I CONCUR:

DAVuD TORBETT,
Altern ate Administrative Judge.

ADMINISTRATIVE JUDGE
SCHELLENBERG
DISSENTING:

Today's decision by my colleagues
on the Board destroys the integrity
of, and renders a nullity, the respi-

rable dust provisions of the Federal
Coal Mine Health and Safety Act
of 1969. In addition to vacating
every previously issued notice of
violation, this decision makes future
notices an improbability.;

We have today violated the intent
of Congress and made any enforce-
ment of the program an improba-
bility at best.

I am unable to find that the argu-
ment of the operator is other than
attack upon not only the regulations
and/or procedures established by
the Secretary but' the statutory
scheme itself. This Board has con-
sistently held that such attacks are
not litigable in an adjudicative pro-
ceeding but are properly the subject
of a rulemaking proceeding or
legislation.

The majority opinion rests solely
on the definition of the term "respi-
rable dust" found in sec. 38 (k) of
the Act and incorporated in sec.
70.2 (i) of the regulations. This reli-
ance fails to give adequate consid-
eration to the more operative secs.
of the Act, 202 (e) and ;(f) as
follows:

(e) References to concentrations of
respirable. dust in this title means the
average concentration of respirable dust
if measured with an MRE instrument or
such equivalent concentrations if meas-
ured with another device approved by the
Secretary and the Secretary of Health,
Education, and Welfare. As used in this
title, the term "MRlE instrument" means
the gravimetric dust sampler with four
channel horizontal elutriator developed
by the Mining Research Establishment of
the National Coal Board, London.
England.

(f) For purposes of this title, the term
"average concentratio"! means a deter-
mination which accuratey represents the
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atmospheric cnditions ith regard to
respirable dust to which each miner in
the active workings of a mine is ex-
posed,* * *.[Italics added.]

There is a big difference between
the definition of "respirable dust"
and the measurement of the "aver-
age concentration," a distinction
apparently overlooked by my col-
leagues.

Since Congress expressly author-.
ized and -mandated that the "aver-
age concentration" of respirable
dust be measured with an MRE in-
strument. it necessarily follows that
it approved the measurement of
dust particles of up to 7 microns in
size since this is the established
limit of capability of such instru-
ment. Furthermore, C o n g-r e s s
granted to the Secretary and the
Secretary, of HEW. the authority
to approve "another device" with
which to measure equivalent concen-
trations. The 'device so approved by
both Secretaries is a battery-oper-
ated personal respirable dust sam-
pler. This sampler has an estab-
lished capability limit of up to 10
microns. Pursuant to sec. 70.206 the
concentration of respirable dust
measured with a personal sampler
unit "shall be multiplied by a con-
stant factor of 1.6 and the product
shall be the "eguivalent concentrca-
tion as measured witl an MRE in-
strun'ent."

It is clear to me that this section
is a recognition of the difference in
the dust recovery characteristics of
the MRE and the personal sampler
unit and provides for a compensat-
ing factor in determining the "aver-

age: concentration for respirable
dust" to account for such difference.

As far as I can see, neither the
Congress, the respective Secre-
taries, the scientific community,
nor, most importantly, the industry
was, or is, cognizant of any dust
measuring device which excludes
all dust particles in excess of 5
microns in size.

I further emphasize that the Act,
sec. 202(a), places upon the opera-
tor the responsibility for taking
"accurate samples of the amount of
respirable dust in the mine atmos-
phere to which 'each miner in the
active workings of such mine is ex-
posed." The Secretary's responsi-
bility pursuant to the same section
is to provide a method of transmis-
sion' of samples, and to analyze and
record the results. In net effect tc
Secretary's responsibility is to en--
sure that the samples taken by the
operator are analyzed in an atmos-
phere free of outside contamina-
tion. I find nothing in. the Act re-
quiring the Secretary to further re-
fine individual dust samples taken
by the operator as suggested by the
majority nor am I sure such a sci-
entific procedure exists. It appears
to me, since no instrument current-
ly exists which is capable of filter-
ing out dust particles in excess of 5
microns in size, that all samples
presently being submitted for
weighing automatically must be
considered contaminated and in-
valid.

In my opinion the Secretaries of
the Interior and HEW are precisely
following the intent of the. Con-

42.5]
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gress in the collection of samples
and the measurement thereof. I
arrive at this conclusion after a re-
view of the testimony of numerous
persons before the Subcommittee
on Labor of the Commitee on Labor
and Public Welfare, of the United
States Senate as well as ' similar
testimony before the General Sub-
committee oil Labor of the Com-
mittee on Education and Labor of
the House of Representatives.'

1 Testimony concerning measurement of
Respirable Dust before, Senate Committee:

1. James R. Garvey, VP National Coal Assn.,
Pres. of Bituminous Coal Research, Ine., p.
571-593; 2. Dr. I. . Buff, Chairman, Com-
mittee of Physicians for Miners' Health and
Safety, Charleston, W. Va., p. 625-653; 3.
Louis E. Kerr, M.D., Asst. to Exec. Med. Officer
of UMWA Welfare & Retirement Fund, p. 677-
694; 4. Dr. William H. Stewart, Surgeon Gen-
eral, PS, p. 722-743; 5 Dr. Ian Higgins,
School of Public Health, U. of Mich., includ-
ing resumed Statement of Dr. Murray' B.
Hunter, Pairmont Clinic, Fairmont, W. Va., p.
852-853: 6. Dr. Leon Cander, Chairman, Dept.
of Medicine, U. 'of Texas Medical School p.
860-865; 7. Prof. Jethro Gough, Professor
& Head, Dept. of Pathology,, Welsh Nat'l
School of Medicine, p. 1027-1030; . Dust
Concentrations in Bituminous Coal Mines
(Survey conducted by U.S. Bureau of Mines),
p. i814-1325.

It is clear to me that Congress in
setting the 3.0 mg/ms and 2.0 mg/
m3 standards was fully aware that
such standards related to the collec-
tion characteristics of the MRE.

In sum I conclude that Congress
authorized the collection and analy-
sis of dust samples to a size of 
microns and the respective Secre-
taries, p u r s u a n t to Statutory
authority, have approved a per-
sonal sampler unit which, withflie
conversion factor, measures the,
average concentration of respirable
dust to which miners are exposed in
conformance with Congressional
intent.

The' attack here is upon the
statutory and regulatory system in
general and as such is not proper in
an adjudicative proceeding.

I respectfully dissent and would
affirm the Board's original decision
in this proceeding. .

HOWARD J. SCHELLENBERG Jr.,
Administrative Judge.



APPEAL OF PIRATE'S COVE. MARINA
February 25, 1975

APPEAL OF PIRATE'S COVE
MARINA*n

IECA-1018-2-74

Decided Februar'y 25, 197.5

Contract' No. 14-16-003-13, 448,
Crab Orchard National Wildlife
Refuge, Fish and Wildlife Service.

Dismissed and Remanded.

1. Contracts: Disputes and Remedies:
Jurisdiction-Rules of Practice: Ap-
peals: Dismissal
An appeal by a concessionaire at a wild-
life refuge who alleges that Government
harassment of the public, failure to re-
pair roads and other actions resulted in
a decrease of business and who seeks
therefor to be relieved of payment of a
semi-annual franchise fee of 3 percent of
gross receipts required under the conces-
sion agreement and given the right to,
sell beer, inter alla, is dismissed for lack
of jurisdiction, since the agreement con-
tains no adjustment provisions and the
relief requested entails reformation of
the agreement, but is remanded to the
contracting officer, who has wide discre-
tion under the agreement to provide
relief, for further consideration in the
light of the Board's opinion.

APPEARANCES: Mr. John H. Hays,
Pirate's Cove Marina, Carbondale, Illi-
nois, for the appellant; Mr. Elmer T.
Nitzschke, Jr., Department Counsel,
Twin Cities, Minnesota, for the
Government.

OPINION BY ADMVINISTRA-
TIVE JUDGE KIMVBALL

INTERIOR BOARD OF
CONTRACT APPEALS

This appeal arose as a result of a
concession agreement under which

*Not in Chronological Order.

the appellant was authorized to
provide certain accommodations,
facilities and services for the public
at Crab Orchard Dock No. 2;
located on Crab Orchard Lake in
Crab Orchard National Wildlife
Refuge, for a 10-year term com-
mencing Apr. 1 1971. In turn, the
appellant was required by sec. 6 of
the agreement to pay $500 annually
and a franchise fee of three percent
of its gross receipts to the Govern-
ment within 90 days after June 30
and Dec. 31 of each year. The appel-
lant contends that Government in-
terference and restrictions' have
made its operations unprofitable
and impaired its ability to pay. For
this reason, it requests that it be
relieved of liability, for future pay-
ments "until such time [as] Pirate's
Cove can show a sufficient profit to
warrant. payment of the 3" 4 and
it seeks a return, of those payments
made by it in 1972 and 1973.

In the contracting officer's deci-
sion w h i c h precipitated this
appeal, 2 le determined that the
Government was not responsible
for appellant's financial difficulties.
Consequently, he refused either to
refund previous franchise fee pay-
nents or to waive future payments.
He found that the appellant was in,
default for failing to pay the fee for
the period from January 1 to
June 30, 1973, and thereafter issued

i Appellant's complaint, dated Mfar. 13, 1974.
2 Decision of the Contracting Officer, dated

Dec. 27, 1973 (Exh. No. 2). All exhibits
referred to are contained in the appeal file.

83 I.D. No. 10
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a notice of termination of the con- to reopen beaches, or to install a
cession arrangement under sec. 12.3 miniature golf course. Sec. 19 of

Although appellant's nonpay- the agreement, pursuant to which
ment is the cornerstone of the con- this appeal was taken, is the usual
tracting officer's decision, the ques- Disputes clause found in Standard
tions presented to us go well beyond Form 32 and, standing alone, does
that of default-excusability. We not constitute an avenue of relief.4
are called upon to remedy certain Unless an agreement before us

alleged wrongs. The appellant makes provision for some adjust-
seeks through this appeal to lim-
prove the business climate for its , are powerless to act.5 The
concession. It wants us to require contract under review is devoid of

the Government to promote in- such terms as are usually found in a
creased usage of Crab Orchard standard procurement contract.
Lake specifically by such means as The agreement has provided a right
restoring electrical outlets at an ad- without a remedy.
joining campground, raising the The concession agreement makes
water level of the lake, reopening no exception to the payment of the
beaches and recreational areas, per- gross receipts fee. It specifically
mitting the sale of beer, installa-
tion of a miniature golf course, and prohibits the sale of alcoholic bev-

te use of musical entertainment, erages. It makes clear that the pri-
the use of musical entertainment, mar urpose of Crab Orchard is
by improved maintenance of the y pup
roads and by lessening "too much the wildlife refuge and that the
Federal control" and "harassment" concession arrangement and other
of the public. The appellant also recreational aspects play only a
seeks to prevent a nearby conces- subordinate role there.6 It does not
sionaire from competing with it in

4 See Take Cleaners, IBCA-1008-10-73 (May
the sale of similar items. io, 974), 81 ID. 258, 74-1 BCA par. 10,633;

[1] The appellant ascribes to the and Placer Countv, California, IBCA-777-5-69

Board an inherent authority we do (Apr. 8 1971), 78 ID. 113, 133, 71-1 BCA
par. 801, at 40,890 in which the Board said,

not have. We cannot compel the "The inclusion of a Disputes clause in a con-

Government to restore electrical tract does not convert what would otherwise be
a claim for breach of contract * 5 t into a

outlets at the campground, or to claim under the contract."

raise the water level of the lake, or 5
Id.

See. 19 provides:
3 A notice of termination dated Feb. 12, 1974 "General Provisions-(a) The concessioner

(Exh. No. 8), was canceled by notice dated agrees that the concession area Is at all times
Feb. 26, 1974 (Exh. No. 14), following pay- subject to the dominant use and regulation by
ment by the appellant of the fee for the period the Secretary in his control and conservation
Jan. 1-June 30, 1973. Subsequently, the con- of fish and wildlife and the Concessioner shall
tracting officer issued a notice of termination,
dated Dec. 24, 1974 (which is hereby added to not do or suffer to be done 5' * * any act in-
the appeal file as Exh. No. 1), for nonpay- tended to interfere with the Secretary's con-
ment of the fee for the period between Jan. 1 trol over the same. The Concessioner specifi-
and June 80, 1974, and for failure to furnish a cally waives any and all claims for damage
performance bond as required by see. 8 of the resulting from activities of the Secretary or
agreement. -. his representatives or employees n connection
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give the appellant an exclusive con-
cession.

What the appellant has asked us
to do entails rewriting the agree-
ment to provide more favorable
terms. This we cannot do. Reforma-
tion of a contract has long been con-
sidered beyond a board's jurisdic-
tion. 7

With respect to the franchise fee,
from time to time some contract
provisions have been held to be un-
conscionable by virtue of the Uni-
form Commercial Code and there-
fore unenforceable. 8 The appellant
has not made any such allegation
and we perceive no basis for so find-
ing on the record before us. A fee
equal to three percent of a conces-
sionaire's gross receipts does not ap-
pear unreasonable, even though,
from the appellant's point of view,
it may have been more equitable, as
it has urged, if payment of the
franchise fee had been made con-
tingent on some miimum earnings,
or had been graduated.

with the program of fish and wildlife con-
servation and Protection. * " :

Recitals at the beginning of the agreement
read:

"THAT WHEREAS, the Crab Orchard Na-
tional Wildlife Refuge * * * has been estab-
lished for the management, protection and
conservation of migratory birds and other
wildlife; and

"WHEREAS, it is the purpose of the Secre-
tary to facilitate enjoyment by the general
public of the recreational opportunities in the
area to an extent consistent and compatible
with the primary purpose of the refuge * *
(Italics supplied)

'7 Angs Park Woolen Company, Inc., ASBCA
No. 18827 (Oct. 24, 1974), 74-2 BCA par.
10,924, at 51,982; Kasper Brothers, GSBCA
No. 4016 (July 17,. 1974), 74-2 BCA par.
10,753, at 51,130.:

I See RED21- Corporation, ASBCA No.
17378 (June 29, 1978), 73-2 BCA par. 10,167,
at 47,868.

The appellant has not established
the extent of the financial loss it
claims to have sustained. According,
to the appellant, its gross receipts
decreased from $178,000 in 1971, to
$146,000 in 1972, and dropped fur-
ther to $99,611.59 in 1973,9 but a
decrease in receipts does not neces-
sarily result in an unprofitable
operation. The agreement does not
guarantee the appellant against
loss, nor does it guarantee it a
profit. Under sec. 5 of the agr ee-
ment the rates and prices charged
are subject to the approval of the
contracting officer, "with due re-
gard for the right of the Conces-
sioner to realize a fair profit from
the concession operation." There is
no indication that the appellant
sought to raise its prices or that the
Government refused to permit an
increase.

The contracting officer: deter-
mined that the financial difficulties
which allegedly ensued are not the
responsibility of the Government.
By Sec. 1 of the agreement the con-
tracting officer is given wide dis-
cretion to relieve the concessionaire
"in whole or in part of any or all
of [its] obligations for such * *
periods as" he deems "proper" upon
a showing of "circumstances beyond
the control of" the concessionaire
"warranting such relief and upon
a determination" by him "that such
action is in' the interest of the
United States." In the absence of a

9 Transcript of hearing held by contracting
officer on Dec. 13, 1973, in connection with
appellant's claim, p. 1 (Exh. No. 6). The
transcript filed was unpaginated and has since
been paginated by the Board.

445]
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clear showing of flagrant abuse, we
may not look behind his failure to
exercise his discretion in favor of
the appellant. 0 We may not sub-
stitute our jdgment for his.

From our examination of the rec-
ord a question arises whether the
Government fully met its duty to
make road repairs under sec. 4(e)
of the agreement, but no causal con-
nection between inadequate repairs
and the decrease in gross receipts
has been demonstrated. The evi-
dence presented is insufficient to
hold that a breach actually oc-
curred. Even if it were sufficient,
however, the appellant must look
elsewhere for redress.

The appellant may have lost
sight of the 'fact that at Crab Or-
chard the Goverment's primary
concern is; conservation of fish and
wildlife. Whatever swimming, boat-
inllg and other recreational activities
occur there are expected to be 'com-
patible with a wildlife refuge.11

Whether the Government went be-
yond its legitimate interest and
acted unreasonably is outside the
power of this Board to determine.
It has been said, as a general prop-

osition, that implicit in a contract
is a duty by a party through its
acts not to make performance by
the other party more expensive and
thus less profitable. The Court of
Claims failed to find an implied

10 See Thomas W. Yoder Company, Inc.,
VACAB No. 997 (Jan. 25, 1974), 74-. BCA
par. 10,424; Norair Engineering Corporation,
GSBCA No. 3539 (Mar. 21, 1973), 73-1 BCA
par. 9975.

Al Note 9, supra, at 12.

condition not to hinder perform-
ance was present where a hunting
lodge operator had a concession to
run a lodge in a wildlife refuge and
the Government reduced the length
of the hunting season.1 2 Neverthe-
less, it seems to us that undue Gov-
ermnent interference and urineces-
sarily harsh enforcement of restric-
tions, of the nature alleged, which
can be shown to have caused the
appellant's operations to be unprof-
itable, might constitute a breaeh of
such an implied duty, although be-
yond our j urisdiction to. remedy.'3

In our view, the blanket waiver of
claims for damages resulting from
Government conservation activities,
contained in sec. 19,14 does not pre-
elude the appellant from pursuing
such a claim in the proper forum.

We are unable to provide the ap-
pellant any relief to which it may be
entitled. In the absence of an eu-
meration of acceptable excuses for,
default in sec. 12, the Termination
for Default clause, we are powerless
to hold that any of the circum-
stances relied upon by the appellant
constitutes sufficient excuse for its
default in paying the franchise fee.
Accordingly, the appeal is dis-
missed and remanded to the con-

'-cGuire v. United States, 158 Ct. C1. 285
(1962). See also, Air Terminal Services, Inc.
v. United States, 165 Ct. Cl. 525, 533-34
(1964), cert. denied, 379 U.S. 829 (1964).

is General Motors Corporation, AC Spark
Plug Division, ABCA Nos. 14414-15 (Aug. 24,
1970), 70-2 BA par. 8446.

14 See ote 6, suprm
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tracting officer for further consider-
ation in the light of this opinion. 5

SHERMAN P. KIIBALL,
Administrative Judge.

I CONCUR:

WVILLIAM F. McGRAW,
Chief Administrative Judge.

APPEAL OF THEODORA M¢.
WITHAM*

1 ANCAB 20

Decided Decenber 29, 19.5

Appeal from the Decision of the
Alaska State Director, Bureau of Land
Management, AA-9037, rejecting
an application for primary place of
residence under sec. 14(h) (5) of the
Alaska Native Claims Settlement Act,
43 .S.C. §§1601-1624 (Supp. II,
1972).

Decision of the Bureau of
Management #tAA-9037,
July 29, 1974, affirmed Dec. 29,,

Land
dated
1975.

1. Alaska: Land Grants and Selec-
tions: Generally-Alaska Native.
Claims Settlement Act: Primary
Place of Residence: Filing Deadline:
Waiver

Sec. 14(h) (5) of the Alaska Native
Claims Settlement Act establishes a man-
datory deadline, for applications for a
primary place of residence, which may

"See James Knox dba JaK Enterprises,
IBCA-684-11-67 (Feb. 13, 196S), 68-1 BCA
par. 6854, in which we stated that the con-
tracting officer's authority in the area of
breach of contract claims exceeds that of the
Board.

"Not in Chronological Order.

not be waived in the exercise of Secre-
tarial discretion.

APPEARANCES: William R. Bab-
cock, Esq., on behalf of Theodora M.
Witham and John W. Brke, Esq.,
Office of the Regional Solicitor, on
behalf of Breau of Land Manage-
ment.

OPINION BY CHAIRMAN
BRADY

ALASKA NATIVE CLAIMS
APPEAL BOARD

The Alaska Native Claims Ap-
peal Board, pursuant to delegation
of authority in the Alaska Native
Claims Settlement Act, 43 U.S.C.
§§1601-1624 (Supp. II, 1972), and
the implementing regulations in 43
CFR Part 2650 and Part 4, Sub-
part J, hereby makes the following
findings, conclusions, and decision
affirming the decision of the State
Director, Bureau of Land Manage-
ment, # AA-9037 (hereinafter re-
ferreci to as the State Director).

Pursuant to regulations in 43
CFR Part 2650, the State Director
is the officer of the United States
Department of the Interior- who is
authorized to make final decisions
oln behalf of the Secretary on land
selections under the Alaska Native
Claims Settlement Act, subject to
appeal to this Board.

Onl July 29, 1974, the State Di-
rector issued a decision rejecting
the application of Theodora M.
*Witham for a primary place of resi-
dence under sec. 14(h) (5) of the

4491 449
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Alaska Native Claims Settlement
Act. The decision stated, in perti-
nent part:

On July 13,1974, Theodora M. Witham
filed an application for a primary place
of residence under sec. 14(h) (5) of the
Alaska Native Claims Settlement Act of
Dec. 18, 1971 (85 Stat. 688).

Sec. 14(h) () of the Act states in
part:

The Secretary may convey to a Native,
upon application within two ears from
the date of enactment of ts Act * * *
160 acres of land * * . Determination of
occupancy shall be made by the Secre-
tary, whose decision shall be final. * *

(Italics added).
Ms. Witham did not file her applica-

tion within the time period specified in
the act. Therefore, Mrs. Witham's ap-
plication must be, and is hereby, rejected.

The appeal filed on behalf of
Theodora' M. Witham agrees that
the application for a primary place
of residenee was not filed prior to
the two year deadline specified in
the Act but argues that the deadline
should be waived based upon the
Witham's long residence on the
property, the improvements they
have made, and their lack of knowl-
edge of the two year deadline in
the Claims Act.
I 0 The following excerpts from the
documents filed by Mr. William H.
Babcock, attorney for the Withams,
is representative of their position.

In the case of Mrs. Witham, we have a
person who was not aware of these provi-
sions of the Act, and who had made re-
peated annual requests of the Forest
Service for the right to aquire [sic]
permanent possession of the land upon
which she, her husband and her children
have been living for many years. It seems
to us imminently unfair that, because she

was not aware of the provisions of this
act, as someone would have been in the
city, she would be deprived of her rights
under the act. I would like to point out
that Port Alexander, where the Withams
live, is an isolated, sparsely settled com-
munity over 100 miles from Sitka with
no communication except by boat and
plane, and that communication normally
being very spotty. MTs. Witham is the
only Native among the 30 people who are
the usual residents of Port Alexander.-
Letter dated June 11, 1974, to the Bureau
of Land Management from William H.
Babcock.

I know from my own knowledge, that
the Withams had repeatedly attempted to
buy the land from the Forest Service, or
have some kind of ownership of the land,
other than that which they have, which
appears to be sort of a year to year lease
at will and at the ufference of the
Government. The Withams, to my knowl-
edge, have improved the land where they
live, they have a nice home on the lot and
have lived there since 1963. Although it
is isolated, I have visited it on occasion.
They are raising a fine family in Port
Alexander and it would really appear
that in all equity and good faith, the ap-
pellant's request to waive the two year
period, be granted.-Supplemental Docu-
mentation In Support of Appeal, filed
Oct. 6, 1975.

[1] Sec. 14(h) (5) of the Alaska
Native Claims Settlement Act, pro-
vides:

(5) The Secretary may convey to a
Native, upon application within two years
from the date of enactment of this Act
[Dec. 18, 1971], the surface estate is not
to exceed 160 acres of land occupied by
the Native as a primary place of resi-
dence on August 31, 1971. Determination
of occupancy shall be made by the Secre-
tary, whose decision shall be final. The
subsurface estate in such lands shall be
conveyed to the appropriate Regional
Corporations;
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The regulations in 43 CFR Part
2650 provide:

§ 2653.4 Termination. of selection period.
Applications for selections under this

subpart will be rejected after all allocated
lands, as provided in § 2653.1, have been
exhausted, or if the application is received
after the following dates, whichever oc-
curs first:

(a) As to primary place of residence-
December 18, 1973.

* * * * e * *I 

§ 2653.8 Primary place of residence.
(a) An application under this subpart

may be made by a Native who occupied
land as a primary place of residence on
August 31, 1971.

(b) Applications for a primary place
of residence must be flied not later than
December 18, 1973.

Since the Act and the regulations
require that applications for a pri-
mary. place of residence be rejected
if not filed prior to Dec. 18, 1973,
the application of Theodora M.
Witham filed on June 13, 1974, was
properly rejected. And, it appears
that the appellant's request for a
waiver of the statutory deadline
must also be denied.

The regulations in 43 CFR Part
2650 provide:

§2650.0-8 Waiver.
The Secretary may, in his discretion,

waive any nonstatutory requirement of
these regulations. When the rights of
third parties will not be impaired, and
when rapid, certain settlement of the
claims of Natives will be assisted, minor
procedural and technical errors should be
waived.

We can assume that equity would
be served in some cases if the Sec-
retary were vested with athority
to waive the two year filing dead-

line for primary place of residence
applications. Assuming the truth of
Mrs. Witham's allegations in this
cse that she has occupied the lot
claimed as a primary place of resi-
dence continually since 1963, that
she has improved the property, and
that she has a "nice home on the
lot" and is raising a family there, it
appears that her occupancy is of the
type contemplated by sec. 14(h) (5)
of the Act and that her claim may
deserve relief. However, the regu-
lations permit the waiver of only
"nonstatutory requirements." Since
the two year deadline for filing pri-
mary place of residence applica-
tions is expressly stated in sec.
14(h) (5) of the Act, it is not with-
in the Secretary's waiver authority
under this section.

No opinion is expressed on the
other defects alleged in Mrs. With-
am's application in view of the
conclusive nature of the two year
statutory deadline.

Therefore, the appeal of Theo-
dora M. Witham, from Bureau of
Land Management decision #AA-
9037, dated July 29, 1974, is dis-
missed, and the decision of the
Bureau of Land Management is
affirmed.

JUDITH M. BRADY,
Chairman.

WECONCUR:

LAwRENCE MATSON,
Venber of the Board.

ABIGAIL F. DUNNING,
Member of the Board.
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APPEAL O JOE KLIMAS*

1 ANCAB 26

Decided April 28,1976

Appeal from the Decision of the
Alaska State Director, Bureau of
Land Management AA-8609, re-
jecting an application for a primary
place of residence under sec. 14(h) (5)
of the- Alaska Native Claims Settle-
ment Act, 43 U.S.C. §§ 1601-1624
(Supp. II, 1972).

Decision of the Bureau of Land
Management #AA-8609, dated
May 17, 1974, affirmed Apr. 14, 1976.

1. Alaska Native Claims Settlement
Act: Primary Place of Residence:
Intent to reside without evidence of
actual residence is insufficient to
establish claim to land as a primary
place of residence.
Sec. 14(h) (5) and 43 CR 2653.0-5 of
the Alaska Native Claims Settlement Act
require that land applied for as a pri-

*mary place of residence be occupied by
the applicant as a primary place of resi-
dence on Aug. 31, 1971. "Primary place
of residence" as contemplated by 43 CFR
2653.0-5(d) means a place comprising a
primary place of residence of an appli-
cant on Aug. 31, 1971, at which he regu-
lary resides on a permanent or seasonal
basis for a substantial period of time.

APPEARANCES: Regional Solicitor
on behalf of State Director, Bureau of
Land Management, Alaska Region.

OPINION BY CHAIRMVAN
BRADY

ALASKA NATIVE CLAIMIS'
APPEAL BOARD

The Alaska Native Claims Ap-
peal Board, pursuant to delegation

*Not in Chronological Order.

of authority in the Alaska Native
Claims Settlement Act, 43 U.S.C.
§§ 1601-1624 (Supp. II, 1972), and
the implementing regulations in 43
CFR Part 2650 and Part 4, Subpart
J, hereby makes the following find-
ings, conclusions, and decision, af-
firming the decision of the State
Director, Bureau of Land Manage-
ment AA-8609 (hereinafter re-
ferred to as the State Director).

Joe Klimas appeals from the
May 17, 1974, decision of the Alas-
ka State Director, Bureau of Land
Management rejecting has primary
place of residence application
#AA-8609.

Sec. 14(h) (5) of the Act states:

The Secretary may convey to a Native
* the surface estate * * of land oc-

cupied by the Native as a primary place
of residence on Aug. 31, 1971. Deter-
mination of occupancy shall be made by
the Secretary, whose decision shall be
final. C*C

Mr. Klimas certifies on his appli-
cation that he did not have a pri-
mary place of residence on the tract
on Aug. 31, 1971.

In two letters to the Board, dated
July 8, 1975 and Dec. 23, 1975, Mr.
Klimas asserts that while he has
never "located" the land, the land
is private property "given to his
family by the Russians and de-
scribed to him by his grandfather."
He further asserts that such prop-
erty is protected by the Treaty of
Cession, and states his intent to
build a home on the land "in about
2 more years."

C C C back in the days after the Rus-
sians had been here awhile * * * mem-

bers of my family * * agreed to serve
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the Russians for a specified length of
time for the land. And during this length
of time, all of the family were lost in
various ways, there was only one survi-
vor, a man. The agreement was kept ** *

that this area of land -should be the pri-
vate land of the family according to the
Russian system.

(Dec. 23, 1975, letter to ANCAB).

Now my grandfather had no legal de-
scription of the land as this only came
later after the Americans were here
awhile. But he did say about where it
was, he said that as you were facing
toward the Village of Ohenega from the
beach, that went around the point to
your right hand side, that is of the person
facing the village, and therewas a small
cove, with a beach and the stream came
to the cove, and that the stream came
from a lake.

I don't feel I would have any trouble
finding it. In about 2 more years I am
going to locate the land in question and
build a home for myself just about where
my grandfather's home was * * *

(July 8 1975, letter to ANCAB)

Therefore, since the land applied
for was not occupied as a primary
place of residence on Aug. 31, 1971,
Mr. Klimas' application must be
and is hereby rejected.

Mr. Klimas' application is also
deficient for the following reasons:

1. No map accompanied the ap-
plication, as required, and the nax-
rative description was insufficient to

identify the lands applied for. (See
43 CFR 2650.2(e).)

2. The application was not ac-
companied by evidence of regional
concurrence. (See 43 CFR 2653.2
(b))

3. No improvements were listed
on the application. A dwelling is
required on the tract to qualify for

a primary place of residence. (See
43 CFR 2653.8-2(b) (1).)

Neither the Notice of Appeal,
filed with the; Board by appellant
Joe Klimas on June 13, 1974, nor
the Statement of Reasons, filed on
Dec. 23, 1975, rebut the decision of
Alaska State Director, nor do they
contain any pertinent information
additional to that contained in ap-
pellant's original application for a
primary place of residence.

Section 14(h) (5) of the Alaska
Native Claims Settlement Act
states in part:

The Secretary may convey to a Native,
upon application within two years from
the date of enactment of this Act, the
surface estate is not to exceed 160 acres
of land occupied by the Native as a pri-
mary place of residence on Aug. 31,
1971.

43 CFRl § 2653.0-5, Definitions,
states in part:

(d) "Primary place of residence"
means a place comprising a primary
place of residence of an applicant on
Aug. 31, 1971, at which he regularly re-
sides on a permanent or seasonal basis
for a substantial period of time.

[1] Because the statute and regu-
lations require that the land applied
for as a primary place of residence
must be the primary place of resi-
dence of the applicant on Aug. 31,
1971, and because the appellant cer-
tified in Part 3(b) (1) of his appli-
cation that he did not have a pri-
mary place of residence on the ap-
plied for tract on such date, the
appellant's application dated
Dec. 13, 1973, was properly
rejected.
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Therefore, the appeal of Joe
Klimas, from Bureau of Land
Management decision AA-8609,
dated June 13, 1974, is dismissed,
and the Decision of the Bureau of
Land Management hereby affirmed.

JUDITH M. BRADY,

Chairman.

iWE CONCuR:

LAWRENCE M\IATSON,

Memlber of the Board.

ABIGAIL F. DNNING,

M1fember of the Board.

APPEAL OF ENGLISH BAY
CORPORATION*'

1 ACAB 35

Decided June 4,1976

Appeal from the. Decision of the
Alaska State Director, Bureau of Land
Management AA-6664-B, dated
Aug. 29,1975, rejecting a land selec-
tion application of English Bay Cor-
poration, under sees. 11 and 12
of the: Alaska Native Claims Settle-
ment Act, 43 U.S.C. §§ 1601-1624

(Supp. IV, 1974) as amended, 89 Stat.
1145 (1976).

Decision of the Bureau of Land
Management AA-6664-B, dated
Aug. 29, 1975, affirmed June 4, 1976.

1. Alaska Native Claims Settlement
Act: Land Selections: Withdrawals-

*Not in Chronological Order.

Alaska Native Claims Settlement Act:
Withdrawals: Deficiency

Lands located outside of sec. 11(a) (1)
withdrawal area for a Native Village
Corporation can only be withdrawn for
selection pursuant to provisions of sec.
11 (a) (3) (A) of AINCSA.

2. Alaska Native Claims Settlement
Act: Withdrawals: Generally-
Alaska Native Claims Settlement Act:
Land Selections: Generally

Selection of lands by Native Village
Corporations pursuant to provisions of
sec. 12(a) of ANCSA is not permitted
outside of lands withdrawn by provisions
of sec. 11(a) (1) as they relate to the
location of the selecting village.

3. Alaska Native Claims Settlement
Act: Land Selections: Generally-
Alaska Native Claims Settlement Act:
Waiver

Failing to select land available within its
sec. 11 (a) () withdrawal, a Native
Village Corporation cannot by giving con-
sent and waiver to another Native Vil-
lage Corporation make said lands avail-
able for selection under provision of sec.
12(a) of ANCSA.

APPEARANCES: John W. Burke,
Esq., Office of the Regional Solicitor,
on behalf of State Director, Bureau of
Land Management; effrey B. Lowen-
fels, Esq., Assistant Attorney Gen-
eral, State of Alaska; Joe P.
Josephson, Esq., on behalf of English
Bay Corporation.

OPINION BY CHAIRMAN
BRADY

ALASKA NATIVE CLAIMS
APPEAL BOARD

:The Alaska Native Claims Ap-
peal Board, pursuant to. delegation
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of authority in the Alaska Native
Claims Settlement Act, as amended,
43 U.S.C. § 1601-1624 (Supp. IV,
1974), and implementing regula-
tions in 43 CFR Part 2650 and Part
4, Subpart J, hereby makes the fol-
lowing findings, conclusions and
decision, affirning the decision of
the State Director, Bureau of Land
Management #AA-6664-B (here-
inafter referred to as the State
Director).

Pursuant to regulations in 43
CFR Part 2650, the State Director
is the officer of the United States
Department of the Interior who is
authorized to make final decisions
on behalf of the Secretary on land
selections under the Alaska Native
Claims Settlement Act, subject to
appeal to this Board.

On Aug. 29, 1975, the State Di-
rector issued a decision rejecting as
unavailable for selection by English
Bay Corporation, lands described in
T. 12 S., Rs. 14 and 15 W., Seward
Meridian. The decision recites that
on Nov. 15, 1974, by Village Selec-
tion Application #AA-6664 filed
Aov. 15, 1974, and aendment filed
Oct. 10, 1975, English Bay Corpora-
tion selected lands situated within
both T. 12 S., R. 14 W., T. 12 S., R.
15 W., Seward Meridian, along
with lands in other townships. Ap-
plication was made in accordance
with sec. 12(a) of ANCSA, 85 Stat.
688, and regulations adopted pursu-
ant thereto in 43 CFR 2651, et se'.,
"Village Selections." Said decision
made findings, summarized as
follows:

1. That these described lands
are not within the see. 11(a) (1)
withdrawal for the Village of Eng-
lish Bay;

2. That the described lands are
within the sec. 11(a) (1) with-
drawal for the Village of Port
Graham;

3. That while sec. 12(a) (1) of
ANCSA does not explicitly state
that a village may only select from
lands specifically withdrawn for
that village, when read in conjunc-
tion with another part of ANCSA
sec. 11 (a) (3) (A) that conclusion is
clearly intended.

The decision further comments
that there is insufficient available
land within the English Bay:25-
township withdrawal to enable the
village to select its full entitlement;
that the Secretary has withdrawn
deficiency lands as stipulated by
sec. 11(a) (3); and that English
Bay Corporation hasselected from
such lands.

Appellant, English Bay Corpo-
ration, asserts in its Statement of
Reasons that "this appeal presents
a unique set of circumstances and
one that was not contemplated by
Congress. Because the lands in
question were of unique historical
and cultural significance to the peo-
ple of the English Bay Village,
Port Graham consented to the se-
lection of these lands by appellant.
Port Graham's acquiescence to the
selection of its own 11 (a) with-
drawal lands was formalized in
support of this appeal."

Appellant contends that "these
facts do not fit the narrow reading
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BLM has given sec. 11(a) (1) and
11(a) (3) (A) a * * Congress' pri-
mary goal in adopting the sec. 11
(a)(1) and 11(a) (3);(A) land
withdrawal scheme was to to pro-
tect the right of full entitlement
and to protect village claims from
the potential competition of the
State and others. While Congress
certainly intended to protect a par-
ticular village's 11(a) (1) with-
drawal from invasion by a neigh-
boring village * Congress did
not legislate with the prospect in
mind that a village would will-
ingly, relinquish land withdrawn
for it under 11(a) (1) to another
village * * *.+ 

Appellant further contends that
"since Congress has remained silent
on. the set of circumstances pre-
sented by this appeal, the Board of
Appeals must look to ANCSA as
a whole and the policy declaration
embodied in the Act for guidance
in formulating a decision on this
appeal."

Appellant offers three alterna-
tives as being consistent with those
policies and within the terms of the
provisions of ANCSA. First, since
for various reasons only 300 acres
are available for selection in Eng-
lish Bay's core township, and since
see. 12 (a) (2) of ANCSA suggests
a Congressional intent that selec-
tions be in units of at least 1,280
acres, the Board "could consider the
land selections which BLM denied
as part of the English Bay core
township and direct BLM to in-
clude these lands so the statutory
standard of 1,280 acres can be met."
Second, the Board could designate

the lands denied by BLM as "sub-
stitute deficiency lands" available
for English Bay's selection. Appel-
lant contends that the lands under
appeal are "of a character similar
to those on which the village is
located" (ANCSA sec. 11(a) (3)
(A)), while presently, the de-
ficiency lands available for English
Bay's selection are not of a char-
acter similar to those inhabited by
the village; nor are those lands as
close to the village as the lands de-
nied by the BLM's decision." Third,
the express consent executed by
Port Graham waiving selection and
giving preference to selection by
English Bay could be treated as
being a. resolution of a dispute be-
tween competing village corpora-
tions pursuant to the provisions of
sec. 12(e) and regulations adopted
in 43 CFR 2651.4(g).

Briefs filed on behalf of the State
of Alaska and the Bureau of Land
Management by the Regional solic-
itor's Office in response to appel-
lant's Statement of Reasons vari-
ously assert that (1) the lands in
question have been tentatively ap-
proved for patent to the State of
Alaska; (2) these lands were
within the sec. 11(a) (1) withdraw-
al of Port Graham; (3) the lands
are contiguous to and/or corners on
Port Graham, not on English Bay's
(coretownship) ; (4) sec. 11 (a) (1),
when read in conjunction with sec.
11 (a) (3) (A) of ANCSA indicate
a clear Congressional mandate that
village selections can be made only
from withdrawals identified for
each village; (5) therefore, since
the lands in question were not
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selected by Port Graham, they are
unavailable for selection by Eng-
lish Bay; (6) even if Port Gra-
ham could acquiesce in the selection
of the land by English Bay, it's fail-
ure to select these lands prior to
the Dec. 15, 1975 selection deadline
closes off Port Graham's rights to
the land.

For purpose of deciding this ap-
peal, it is necessary to consider only
those portions of AN5\CSA which
affect lands available for selection
to a qualified Native Village Corpo-
ration.

The singular issue presented by
this appeal is whether, under
ANCSA, English Bay, Corpora-
tion, with the consent of Port
Graham Corporation, can select
lands located outside of English
Bay's 11(a) (1) withdrawal and
within Port Graham's 11 (a) (1)
withdrawal.

As to the location of lands soLght
by appellant, English Bay Corpo-
ration, certain facts as given in the
Decision of the State Director are
undisputed in this appeal as fol-
lows:

1. Village of English Bay Corpo-
ration 'is located wholly within T.
9 S., R. 16 W., of the Seward
Meridian.

2. T. 12 S., R. 14W., and T. 12 S.,
R. 15 W., of the Seward Meridian
are by description both outside the
tiers of townships described in sec.
11(a) (1) (B) and (C) of ANCSA
in relation to T. 9 S., R. 16 W., of
the Seward Meridian.

3. Village of Port Graham Cor-
poration is located within both T. 9

S., R. 15 V., and T. 10 S., R. 15 W.,
of the Seward Meridian.

4. T.12S.,iR.14W.,andT. 12S.,
R. 15 W., of the Seward Meridian
are by description within the tiers
of townships described in sec. 11(a)
(1) (B) and (C) in relation to the
townships within which the Village
of Port Graham. Corporation is
located.

As to the assertion in briefs filed
by the State of Alaska and Regional
Solicitor's Office (for the BLM)
that the lands in question have been
tentatively approved to the State
of Alaska, neither the record before
the Board or appellant Elglish Bay
confirms nor rebuts such assertion.

[1] Provisions of ANCSA as
enacted and regulations adopted
pursuant thereto in 43 CFR, sub-
part 2651, governing withdrawal
and selection procedures, are defin-
ite in meaning and present no prob-
lem of ambiguity.

Sec. 1 (a) (1) of ANCSA not
only provides for the withdrawal of
all public lands from any form of
appropriation, subject to stated ex-
ceptions and limitations, which
created a status of being available
for selection by a qualified Native
Village Corporation, but also estab-
lished by description that the lands
so withdrawn enclose an identified
village and are situated in a clearly
defined location relative to said vil-
lage in the following manner:

(A) The lands in each' township that
enclose all or part of any Native village
identified pursuant to Subsection (b);

(B) The lands in each township that
is contiguous to or corners on the town-
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ship that encloses all or part of such
Native village; and

(C) The lands in, each township that
is contiguous to or corners on a township
containing lands withdrawn by paragraph
(B) of this subsection.'

Due to the physical location of. a
Native Village Corporation inrela-
tion to either the natural terrain or
because of circumstances provided
by ANCSA, lands within the de-
scribed withdrawal area actually
available for selection may be great-
ly reduced. The effect of describing
laids made available for selection
in the above manner denies to a Vil-
lage Corporation so limited any al-
ternative for extending this with-
drawali status to any~ other lands.

The appellant's reference to ex-
planation of the Conference's rejec-
tion of the "free floating',concept
is not applicable to the selection by
English Bay of lands outside of its
defined withdrawal. Pursuant to
the terms of sec. 13(b) (3) (A) of
the Senate's version before confer-
ence, in the event less than 25-town-
ships were available for with-
drawal as provided (in.the manner
as described in,. see. 11(a)(1)
ANCSA) due to the village's loca-
tion, land withdrawn to provide an
equivalent acreage, was to be made
from public lands in the nearest
proximity to the center of the :vil-
lage. It is this aspect of uncertainty
of location of withdrawal lands
which was being addressed and not
the need to provide for a deficiency
selection to. complete entitlement in
the manner provided for as in see.
11(a) (3) (A) of ANCSA.

Sec. 11(3) (A) the pertinent
part of which recites as follows:

If the Setretary determines that the
lands withdrawn by subsections (a) (1)
and (2) hereof are insufficient to permit
a Village or Regional Corporation to se-
lect the acreage it is entitled to select,
the Secretary shall withdraw three times
the deficiency from' the nearest un-
reserved, vacant and unappropriated
public lands. In making this withdrawal,
the Secretary shall, insofar as possible,
withdraw public lands of a character
similar to those on which the village is
located and in order of their proximity
to the center of the Native village: *

The remaining provisions enu-
merate factors to be considered in
determining the location of lands to
be selected and the effect thereof.
The condition necessary to be satis-
fied before additional land could be
withdrawn by the Secretary and
made available for selection-(i.e.,
a Secretarial determination that a
village's acreage entitlement can-
not be met by lands which ae with-
drawn by sec. 11 (a) (1) and (2))-
is clearly stated and not subject to
any ambiguity on its face. It was
only after all possible selection has
been made within the lands de-
scribed in sec. l(a) (1) and (9)
that applicants could select from
lands described in sec. 11(a) (3)
(A). Said subsection thus places in
a single provision, both the manner
of attaining a village's deficiency
acreage entitlement, and also as-
Sires selection rotection by au-
thorizing withdrawal of 3 times the
deficiency.,

[2] Sec. 12(a} of ANOSA and
Regllations st forth in 43 CFR
2651.4 adopted pursuant thereto
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require that all land available. or
selection situated withil the town-
ship or townships enclosing that
particular Native village must first
be selected. Selections necessarily
made by the village corporation of
additional land is provided for as
follows:

Plus an area that will make the total
selection equal to the acreage to which
the village is entitled under Section 14.
The selection shall be made from lands
withdrawn by Subsection 11(a).

The remaining provisions of
subsec. (a) describe acreage limita-
tions to selections which are de-
pendent upon the prior existence"of
previous withdrawals or appropri-
ations of such land. Sec. 1(a) (2)
of ANC:SA and regtilations in sec.
2651.4(b) describ" additional re-
quiirements affecting selections of
lands which have complied with
limitations set forth in sec. 12(a)
(I) ,.supra.'' 

Appellant's, English rBay Corpo-
ration, contention that the Board
could construe the provisions of sec.
12(a) (2) to be applicable to the
lands in question is not sustainable
by the terms of ANCSA. Inasmuch
as the limitations and restrictions
therein described to selection by a
village corporation 'are expressly
made applicable to only those: lands
which have been selected pursuant
to provisions of sec. 12(a) (), it is
first required that selection was
made pursuant thereto. To deter-
mine that complying with a par-
ticular restriction, i.e., acreage limi-
tation, without first satisfying the
selection location requirement is in-

consistent with the clear expression
of the Act.

English Bay, appellant, is identi-
fied as being a qualified Native Vil-
lage Corporation for the purpose of
making selections pursuant to the
terms of this section. The amount
of total acreage. to which English
Bay Corporation is entitled to se-
lect is determinedly the provisions
of see. 14(a) of.ANCSA.

The requirement that English
Bay. Corporation select land in
compliance with sees. 12(a) (1)
and 11 of ANCSA is not satisfied
by a consent and waiver of rights
by Port Grahm Corporation to land
not otherwise available. To permit
such consent to be substituted for
selection . requirements otherwise
applicable is; contrary to this sub-
section.

[3] The contention of Appellant,
English Bay Corporation, in fur-
ther proposing that the Board
could construe the provisions. of
sec. 12(e) to be applicable to this
appeal is not sustainable by the
terms of ANCSA.

Sec. 12(e) of ANCSA provides
for sttlement by arbitration of a
dispute arising out of the single in-
stance in w ich the selection rights
of two or more Native villages exist
within: overlapping withdrawal
areas. Inasmuch as each village
must select all deficiency of entitle-
ment due only: from land made
available by withdrawal in compli-
ance with terms of sec. 11 (a) (3)
(A); the only instance of possible
competition between Native Vil-
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lage Corporations is in a single land
withdrawal for both under the
terms, of sec. 11(a) (1) with each
having the right to select. The loss
of acreage resulting froin the arbi-
trator's decision would be made up
by applying provisions of sec. 11
(a) (3) (A). 

Before the provisions of this sub-
section could be appropriate to this
appeal, both English Bay Corpora-
tion and Port Graham Corporation
would be required to have made
selection of land which each had a
right to select, i.e., if selection was
of land within the sec. 11(a) (1)
withdrawal of both villages. The
lands in question in this appeal are
not located within a dual with-
drawal.

Further, an examination of the
contents of earlier legislative pro-
posals and hearings shows consid-
erable attention was given to defi-
ciency selections and the problems
of competitive rights of selections.

To these problem areas, both the
Senate and House versions of pro-
posed legislation provided different
possible remedies. (Reference will
be made to portions of those ver-
sions passed by the House and
Senate and sent to the Commit-
tee of Conference from which
the Report (to accompany H.R.
10367) dated Dec. 13, 1971, was
finalized in the form enacted as
secs. 11, 12, and 14 of ANCSA.)
The method adopted in House Res-
olution 10367 as amended in the
Report.,dated Sept. 28, 1971, is of
particular significance in that it en-
ables the Board to construe the pro-

visions of ANCSA consistent with
Congressional intent as expressed in
this measure. Sec. 9 thereof pro-
vided for withdrawal of public
lands for selection by a village cor-
poration in the same general man-
ner as sec. 11(a)(1) of ANCSA.
The only provision of House Reso-
lution 10367 which provided for
the selection of additional land if
it were not possible to satisfy the
total allotment of acreage to which
a village was entitled from those
townships situated within the de-
scribed withdrawal areas was sec.
11 (c) at page 31 of that Bill which
provides as follows:

If sufficient lands for the purpose of
Subsections (a) and (b) are not avail-
able from the withdrawn lands surround-
ing a village, the shortage may be select-
ed fron lands withdrawn for, but not
selected by, any other village in the
same region. All selections shall be con-
tiguous and in reasonably compact tracts
according to Federal or State protraction
diagrams or approved surveys except as
separated by bodies of water. (Italics
added)

Such provision, had it been in-
cluded in ANCSA as. finally en-
acted, would clearly have been ap-
plicable to the issue before the
Board in this appeal and English
Bay Corporation could have select-
ed land within the withdrawal area
of Port Graham Corporation in the
event-Port Graham declined to do
so.

iThe Senate version also adopted
provisions for withdrawal of lands
for selection in the manner as pro-
vided in sec. 11(a) (1) of ANCSA,
except to provide for a "free float-
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ing" method of obtaining addi-
tional withdrawals to make up any
needed equivalent acreage of 25
townships. Sec. 14(b), thereof pro-
vided for selections of non-contigu-
ous public land in order of nearness
of proximity to the village should
selection of entitlement not be pos-
sible from already withdrawn
lands. Provision was further made
for additional land to be made
available to make up a loss to a vil-
lage which released selected land to
another Native village in any over-
lap area.

It is emphasized that the Com-
mittee was aware of all provisions
of both the House and Senate ver-
siolns and the- meaning thereof in
concluding the terms adopted in the
final provisions of ANCSA. Thus in
every instance where provision was
proposed for any selection of land
outside 'of the regularly defined
withdrawal townships, there had
been an elimination of such alter-
native selections which were re-
placed with the terms of provisions
of sec. 1 (a) (3) (A) of ANCSA.

It is the decision of the Board
based upon the findings discussed
above that the decision of the
Bureau of Land Management is af-
firmed. In reaching this conclusion,
it is the determination of the Board
that selections made by village cor-
porations pursuant to the terms of
sec. 12(a) (1) of ANCSA and reg-
ulations adopted pursuant thereto
are limited to lands which are avail-
able and situated only within the
townships which are described in

224-346-77 2

sec. 11 (a) (1) in relation to that par-
ticu]ar Native village. Any selection
which is made of land outside those
described townships is limited to
the provisions for providing defi-
ciency lands under the terms of sec.
11(a) (3) (A)-

NOW THEREFORE, the Deci-
sion of the Bureau of Land
Management #AA-6664-B, dated
Aug. 29, 1975, is affirmed. 

This represents an unanimous
decision of the Board.

JUDITH M. BRADY,

Chairman.

WE CONCUR:

ABIGAIL F. DUNNING,

Ilegnber of the Board.

LAWRENCE A. MIATSON,

A2ember of the Board.

APPEAL OF SELDOVIA NATIVE
ASSN., INC.*

1 ANCAB 65

Decided July 1, 1976

Appeal from the Decision of the
Alaska State Office, Bureau of
Land Management #AA-6701-C,
AA-6701-D, dated Oct. 25, 1974,.re-
jecting in part village land selections
of Seldovia Native Association, Inc.,
under secs. 11 and 12 of the Alaska
Native Claims Settlement Act, 43
U.S.C. §§ 1601-1624 (Supp. IV, 1974),
as amended, 89 Stat. 1145 (1976).

*Not in Chronological Order.
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Decision of the Bureau of Land Man-
agement dated Oct. 2, 1974, airmned
July 1, 1976.

1. Alaska Native Claims Settlement
Act: Definitions: Generally-Words
and Phrases

"Public lands" are defined in sec. 3(e)
of the Alaska Native Claims Settlement
Act, as follows:
"Public lands" means all Federal lands
and interests therein located in Alaska
except:. (1) the. smallest practicable
tract, as determined by the Secretary,
enclosing land actually used in connec-
tion with the administration of any Fed-
eral installation, and (2) land selections
of the State of Alaska whieh have been
patented or tentatively approved under
see. 6(g) of the Alaska Statehood Act, as
amended (72 Stat. 341, 77 Stat. 223), or
identified for selection by the State prior
to Jan. 17, 1969. The "exeept" clause
contained in the definition of public
lands in sec. 3(e) of ANrOSA must be
read as an expression of Congressional
intent not to include particular lands
rather than as an "exception" fromn lands
included in the general definition of
public lands.

2. Alaska Native Claims Settlement
Act: Definitions

The definition of public lands in see. 3(e)
cannot he interpreted to mean that all
classes of State land in Alaska are nzeces-
sariy'1 "Federal lands or interests therein"
unless such classes of lands are spedifi-
cally excepted within the definition itself.

3. Alaska: land Grants and Selec-
tions:' Mental Health Lands-Alaska
Native Claims Settlement Act: Ab-
original Claims

Sec. 4 of ANCSA states:

(a) All prior conveyances of public land
and water areas in Alaska, or any
interest therein, pursuant to Fedelal

law, and all tentative approvals pur-
suant to sec. 6(g) of the Alaska State-
hood Act, shall be regarded as an extin-
guishment of the aboriginal title thereto,
if any.
(b) All aboriginal titles, if any, and
claims of aboriginal title in Alaska based
on use and occupancy, including sub-
merged land underneath all water areas,
both inland and offshore, and including
any aboriginal hunting or fishing rights
that may exist, are hereby extinguished.
(c) All claims against the United States,
the State, and all other persons that
are based on claims of aboriginal right,
title, use, or occupancy of land or water
areas i Alaska, or that are based on
any statute or treaty of the United States
relating to Native use and occupancy,
or that are based on the laws of any
other nation, including any sueh claims
that are pending before any Federal or
state court or the Indian Claims Com-
mission; are hereby extinguished.

The effect of the extinguishment of ab-
original claims by see. 4 of ANCSA as
explained in the Conferenee Report (S.
Rep. No. 92-581), 92d Cong., 1st Sess.,
40 1971) and interpreted by Edscardsen
V. .orton, 369 F. Spp. 1359 (D.C. 1973),
necessarily defeats arguments that Men-
tal Health lands remained public lands
based on assertions of aboriginal title.

4. Alaska: and Grants and. Selec-
tions: Mental Heal th-Alaska Native
Claims Settlement Act: Land Selec-
tions: Withdrawals

Because Alaska acquired a present right
or interest in Mental Health Lands im-
mediately upon proper selection of same,
and because that interest effectively
transfers ownership in the lands to the
State, such lands can no longer be con-
sidered "public lands" within the mean-
ing of see. 3(e) and are unavailable for
Native village selection under scs. 11 (a)
(1) and 12(a) () of ANCSA.
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5. Alaska: Land Grants and. Selec-
tions: Mental Health-Alaska: State-
hood Act

The authority to select lands under the
Alaska Mental Health Enabling Act,
while confirmed to the State under sec.
6(k) of the Statehood Act, remains sep-
arate and distinct from the authority of
the State to select lands as provided in
secs. 6(a) and (b) of the Statehood Act.

6. Alaska: land Grants and Selec-
tions: Mental Health-Alaska Native
Claims Settlement Act: Land Selec-
tions: Withdrawals

Lands properly selected under the Alaska
Mental Health Enabling Act are not
"lands * * * that have been selected
* * by the State under the Alaska
Statehood Act" and are not available for
selection by Native villages under sees.
11(a) (2) and 12(a) (1) of ANCSA.

APPEARANCES: John W. Burke,
Esq., Office of the Regional Solicitor,
Anchorage, on behalf of the State
Director, Bureau of Land Manage-
ment; James N. Reeves, Esq., Assist-
ant Attorney General, on behalf of
State of Alaska; A. Robert Hahn, JT.,
Esq., on behalf of Seldovia Native
Assn.; James Vollintine, Esq., on
behalf of Cook Inlet Region, Inc.;
Theo L. Carson, Jr., Esq., on behalf of
Kenai Peninsula Borough.

OPINION BY CHAIRMAN
BRADY

ALASKA NATIVE CLAIMS
APPEAL BOARD

Seldovia Native Association,
Inc., and Cook Inlet Region, Inc.,
appeal from a decision of the Alas-
ka State Office, Bureau of Land

Management, dated Oct. 25, 1974,
which rejected in part village land
selection application AA-6701-iD,
and rejected in entirety application
AA-6701-C, both filed by Seldovia
Native Association, Inc., for lands
contained in Ts. 7 and 8. S., R. 13
W., Seward Meridian, pursuant to
the Alaska Native Claims Settle-
ment Act, 43 U.S.C. §§ 1601-1624
(Supp. IV, 1974), as amended, 89
Stat. 1145 (1976) (ANCSA).

These village selection applica-
tions included lands which had been
selected by the State of Alaska, in
two separate land selection applica-
tions, A-058326 and A-057380.
Selection application A-058326 was
originally filed on Nov. 19, 1962, as
a general purposes selection under
sec. 6(b) of the Alaska Statehood
Act, P.L. 85-508, 72 Stat. 339, 48
U.S.C., Ch. 2 (1970). On Dec. 11,
1963, the State filed an amendment
to apply for the same lands under
the Act of July 28, 1956, the Alaska
Mental Health Enabling Act (70
Stat. 711) rather than under the
Statehood Act. The selection appli-
cation was approved on Jan. 15,
1964.
i Selection application A-050891

was originally filed on* Dec. 29,
1959, and wras amended on Dec. 10,
1963, the State of Alaska request-
ing that A-05T389 be processed as a
Mental Health land selection,
rather than as a general purpose
grant Lnder the Statehood Act. The
selection application was approved
on Jan. 13, 1964.

The Oct. 25, 1974, decision of the
Bureau of Land Management
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rejected the Seldovia village land
selections on two grounds. First, the
lands in question had previously
been selected by the State under the
authority of the Mental Health
Act, could not be considered "pub-
lic lands" as defined by ANCSA or
the applicable regulations,. and
therefore were not available for
selection as "public lands" under
sec. 11(a)(1) and 12(a)(1) of
ANCSA. Second, the lands selected
by the State under the Mental
Health Enabling Act were not
lands selected "under the State-
hood Act," and thus were not avail-
able for selection under sec. 11
(a)(2) and 12(a)(1). The Board
concurs.

Appellants Seldovia and Cook
Inlet Region contend that lands
selected by the State under the Men-
tal Health Act are available for
Native village selection under sees.
11 (a) (1) and 12 (a) (1) of ANCSA,
or, in the alternative, if the Board
finds Mental Health lands not to
be "public lands" as defined by
ANCSA, that such lands are availa-
ble, subject to the 69,120 acre limita-
tion for Native village selection
under sees. 11(a) (2) and 12(a) (1)
of ANCSA.

ISSUE I

Are lands selected by the State
under the Mental Health Act "pub-
lic lands" within the meaning of
sees. 3 (e) and 11 (a) () of ANCSA
and thus available for village selec-
tion by Seldovia under sec. 12 (a)
(1) of ANCSA?

[1] Sec. 3(e) of ANCSA defines
"public lands'' as:

all Federal lands and interests
therein located in Alaska except: (1) the
smallest practicable tract, as determined
by the Secretary, enclosing land actually
used in connection with the administra-
tion of any Federal installation, and (2)
land selections of the State of Alaska
which have been patented or tentatively
approved under sec. 6(g) of the Alaska
Statehood Act, as amended (72 Stat.
341, 77 Stat. 223), or identified for selec-
tion by the State prior to Jan. 17, 1969.

Sec. 11 (a) (1) of ANCSA pro-
vides:

The following public lands are with-
drawn, subject to valid existing rights,
from all forms of appropriation under the
public land laws * and from selec-
tion under the Alaska Statehood Act, as
amended:

(A) The lands in each township that
encloses all or part of any Native village
identified pursuant to subsection (b);

(B) The lands in each township that
is contiguous to or corners on the town-
ship that encloses all or part of such
Native village; and

(C) The lands in each township that
is contiguous to or corners on a township
containing lands withdrawn by paragraph
(B) of this subsection.

Sec. 12 (a) (1) provides:
During a period of three years from

the date of enactment of this Act, the
Village Corporation for each Native vil-
lage identified pursuant to sec. 11 shall
select, in accordance with rules estab-
lished by the Secretary, all of the town-
ship or townships in which any part of
the village is located, plus an area that
will make the total selection equal to the
acreage to which the village is entitled
under sec. 14. The selection shall be made
for lands withdrawn by subsec. 11(a):
Provided, That no Village Corporation
may elect more than 69,120 acres from
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lands withdrawn by subsec. 11(a) (2) lands" within the meaning of sees.
* * *. (Italics supplied.) 3(e) and 11(a) (1) of ANICSA on

43 CFR 2650.0-5(g) of the De- the following arguments:
partmental regulations relating to Immediately prior to ANCSA,
Village Land Selections, issued all lands (including Mental Health
pursuant to sec. 25 of ANCSA and lands) selected by, tentatively ap-
the Administrative Procedure Act, proved to, and patented to Alaska
5 U.S.C. § 551 et seq. (1970), de- remained "public lands" or "Fed-
fines "public lands" as: eral lands and interests therein" be-

' all Federal lands and interests in cause such lands were subject to
lands located in Alaska (including the aboriginal title. Conveyances to the
beds of all nonnavigable bodies of water) State by the Federal government
except: were contrary to Native rights

(1) The smallest practicable tract, as
determined by the Secretary, enclosing under sec. 4 of the Statehood Act
land actually used, but not necessarily and the trust responsibility of the
having improvements thereon, in connec- Federal government to the Alaska
tion with the administration of a Federal Natives and therefore were void
installation; and, when given. Ed'wardsen v. Morton,

(2) Land selections of the State of
Alaska which have been patented or ten- p 19
tatively approved under sec. 6(g) of the effect, titles to these lands never left
Alaska Statehood Act, as amended (72 the Federal government, and selec-
Stat. 341; 77 Stat. 223; 48 u.S.C. Ch. 2), tion and patent were subject to at-
or identified for selection by the State tack a n d cancellation, thereby
prior to Jan. 17, 1969, except as provided entitling the Natives subsequently
in sec. 2651.4(a) (1) of this chapter.

to select such lands as public lands.
Sec. 2651.4 (a) provides: Uited States v. State of Minnesota,
Each eligible village corporation may 270 U.. 181 (1926).

select the maximum surface acreage en- Seldo-via contends that Congress
titlement under secs. 12(a) and (b) and recognized the "public" status of
see. 16(b) of the [A]ct. Village corpora- i d t -
tions selecting lands under sec. 12(a) and sn p lands in se 3ebe

(b) ma not electmore han *tion of public lands in see. 3 (e), be-(b) may not select more than:
(1) 69,120 acres from land that, prior cause the use of the term "except"

to Jan. 17, 1969, has been selected by, or impliedly considers "land selections
tentatively approved to, but not yet of the State of Alaska which have
patented to the State under the Alaska been patented or tentatively ap-
Statehood Act; ; ; proved" * as "federal lands or

V - - * * interests therein" while at the same

APPELLANTS ARGUMET time specifically exempting such
lands from the definition.

Seldovia bases its assertion that Had such lands not been specifi-
lands selected by the State under cally exempted, Seldovia argues,
Mental Health Act are "public they would be necessarily included
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as Federal lands and available for
village selection under sees. 11(a)
(1) and 12(a) (1) of ANCSA.

Appellant, therefore concludes
that since Mental Health lands oc-
cupy the same legal relationship to
the Federal government as do other
lands selected and TA'd to the
State, i.e., they were selected in der-
ogation of Native rights under
sec. 4 of the Statehood Act, and
since Mental Health lands are not
specifically excepted in sec. 3(e),
legal title to such lands remains in
the Federal government and Mental
Health lands are "federal lands and
interests therein" subject to village
selection under ANCSA.

DISCUSSION

The basis for Seldovia's argu-
ment relating to the status of lands
"excepted" by sec. 3 (e) (2) and the
basis for. the cancellation of the
patent to the State in Uited States
v. M, innespta, spra, is the effect of
pending prior claims of aboriginal
title to the lands in question at the
time of selection. Contrary to ap-
pellants' contentions, however, the
effect of sec. 4 of ANCSA, as ex-
plained in the Conference Report,
was "to extinguish al/ aboriginal
claims and all aboriginal titles,
if any, of the Native people
of Alaska." (Italics added.) The
lang-age of settlement is to be
"broadly construed to eliminate
such claims and titles as the basis
for any form of direct or indirect
challenge to land. in Alaska." S.
Rep. No. 92-581, 92d Cong., 1st
Sess., 40 (1971). The Conference

Report states that sec. 4 of ANCSA
is, in substance, the same as the lan-
guage of the Senate amendment.

S. Rep. No. 92-405, 92d Cong.,
1st Sess. (1971), in turn, explains
sec. 4(a) of S. 35 as follows:

Subsection 4(a) declares that the pro-
visions.of this Act constitute a full and
final extinguishment of any and all
claims based upon aboriginal right, title,
use or occupancy of land in Alaska * ,

The extinguishment is final and effective
not only for claims against the United
States but also for any claims against
the State of Alaska and all other persons.
Remaining in effect and unextinguished
by this Act are all claims which are based
upon grounds other than the loss of
original Indian title land. Included in
such unextiaguished claims are suits
for * tort or breach of contract *0* a

S. Rep. No. 92-405. spra, at 110.

Seldovia's construction of
ANCSA is contraryl not only to sec.
4 of ANCSA and the explanation
thereof given in the accompanying
Committee Reports, but also con-
trary to a complete reading of Ed-
wardsen, upon which appellants
rely for this argument. Seldovia,
quoting from Edwarden v. O-
ton, supra at 1374-75, states that:

[The Statehood Act, read as a whole
and read in the light of a legislative
history showing an intent to avoid any
prejudice to Native possessory rights
until such time as Congress should de-
termine how to deal with them, did not
authorize the State to select lands in
which Natives could prove aboriginal
rights based on use and occupancy. Ac-
cordingly. tentative approvals of the Sec-
retary of the Interior of land selections
in which such rights can be proven were
void at the time they were granted. Brief
of Cook Inlet Region, Ine. (Oct. 2, 1974)
at 7-8.
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It must be noted, however, that
after stating its position on the ef-
fect of the Statehood Act, the
Court in Edwardsen goes on to dis-
cuss the effect of ANCSA and
states that the attempt by plaintiff
Arctic Slope Native Association to
challenge title to lands selected by
Alaska and tentatively approved
under sec. 6(g) of the Statehood
Act must be rejected despite the
Court's finding that the approvals
were void when granted.

Section 4(a) of the Settlement Act ex-
pressly validates those approvals by
retroactively removing the only impedi-
ment to selection of the lands, ie., by
stating that those approvals (as well as
other prior conveyances) shall be re-
garded as an extinguishment of the ab-
original title thereto, if any * *

In short, Congress could constitutionally,
and did in effect, give the State good title
to land tentatively approved before the
Settlement Act for patent to the State. It
did this by removing the only impedi-
ment to the validity of the approvals
rather than by making a new conveyance
of title. In doing this, Congress fully in-
tended that there should be no further
"cloud" on land titles in Alaska stem-
ming from aboriginal land claims, and
that legal challenges to title based on
such claims should be barred. Edwardsen
v. Morton, supra, at 1377-78.

In sum, 4 of the Settlement Act,
as explained in the Conference Re-
port and interpreted by the Court
in Edwardsen, extinguished the
cloud of aboriginal claim on con-
veyances to the State. Such extin-
guishment removed the only vul-
nerability to divestment of State
patented lands. Since patent is the
highest evidence of title by which

any and all interest in the land is
transferred from the United States,
lands patented to the State cannot
be considered Federal or public
lands. Wilson Cypress Co. v. Del
Pozo Y Marcos, 263 U.S. 635
(1915); Beard v. Federy, 70 U.S.
(3 Wall.) 48 (1865). If lands pat-
ented to the State cannot be con-
sidered public lands, it follows that
other lands identified within § 3 (e)
(2) would not necessarily have been
considered public lands had they
not been specifically excepted. The
entire clause, therefore, cannot be
considered an "exception" in the
strict sense of the word. Rather,
sec. 3(e) (2) was employed out of
abundant caution to explain, the
term "public lands" as used in
ANCSA, and to emphasize Con-
gressional intent.;

[2] The Board concludes there-
fore, that the definition of "public
lands" in § 3(e) cannot be inter-
preted to mean that all classes of
State Land in Alaska are necessarily
"Federal lands or interests therein"
unless such lands are specifically
excepted within the definition itself.

Such conclusion, however, does
not preclude the question of whether
lands selected by the State under
the Mental Health Act are, "public
lands" as defined by ANOSA.

Generally, the term. "p u b 1 i c
lands" is used to describe such lands
as are subject to sale or other dis-
posal under general law. Neqvhall.v.
Sanger, 92 U.S. 761 (1865). The
term refers to the general public
domain, unappropriated land, land
belonging to the United States
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which is subject to sale or other dis-
posal under the general land laws
and not reserved or held back for
any special governmental or public
purpose. Ben J. Boshetto, 21 IBLA
193 (1975). It does not include
lands to which rights have attached
and become vested through full
compliance with applicable land
laws. Holz v. Lyles, 280 Ala. 321,
195 So. 2d 897 (1967). It is how-
ever, a term of varying senses, de-
pending largely on the context in
which it appears and the special
circumstances of the case. Kindred
v. Union Paciflc Railroad Co., 225

U.S. 582 (1912).
The State of Alaska contends

that its rights vested to Mental
Health lands,- that it has equitable
title therein, that such lands can no
longer be considered public lands,
and that, therefore, lands selected
under the Mental Health Act are
not public lands withdrawn for se-
lection by sec. 11 (a) (1) of ANCSA.
The State, as does the Bureau of
Land Management, relies on Payne
v. State of New Hexico, 225 U.S.
367 (1921), and related ases for
this proposition.

Prior to a discussion of the
State's position relating to equita-
ble title in the Mental Health lands,
it is appropriate to set forth the
pertinent provisions of the Alaska
Mental Health Enabling Act and
the regulations promulgated there-
under.

As sec. 202(e) of the Mental
Health Act provides, all of the one
nillion acres of land granted to the

Territory of Alaska, together with
the income therefrom and the pro-
eedls from any dispositions thereof,

were to be administered by the Ter-
ritory as a public trust, and such
proceeds and income were first to be
applied to meet the necessary ex-
penses of the mental health pro-
gram of Alaska. Sec. 202 (e), 70
Stat. 711.
Statute: § 202:

(a) The Territory of Alaska is hereby
granted and shall be entitled to select,
within ten years from the effective date
of this Act [July 28, 1956], not to exceed
one million acres from the public lands
of the United States of America which
were vacant, unappropriated and unre-
served at the time of their selection:
Provided, that nothing herein contained:
shall affect any valid existing rights. All
lands duly selected by the Territory of
Alaska pursuant to this section shall be
patented to the Territory by the Secre-
tary of the Interior.

(b) The lands authorized to be selected
by the Territory of Alaska by subsection
(a) of this section shall be selected in
such manner as the laws of the Territory
may provide, and in conformity with
such regulations as the Secretary of the
Interior may prescribe.

* f ! : * *

(d) Following the selection of lands
by the Territory pursuant to subsection
(b), but prior to the issuance of final
patent, the Territory shall be authorized
to lease and to make conditional sales
of such selected lands.

Regulations -43 CFR 76.7-76.10
(1958)

§ 76.7. Statutory authority. (a) The
Act of July 28, 1956 (70 Stat. 709, 711,
712), as supplemented, July 7, 1958 (72
Stat. 339; 343; 48 U.S.C. 46-3) referred
to in § 76.7 to 76.10 as "the act," grants
to the Territory of Alaska the right to
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select within 10 years from July 28, 1956,
not to exceed the unsatisfied portions of
one million acres from the public lands
in Alaska which are vacant, unappro-
priated and unreserved at the time of
selection.

§ 76.10. Following the selection of
lands by the Territory pursuant to the re-
quirements of § 76.9, the State shall be
authorized to lease and make conditional
sales of such selected lands pending sur-
vey of the lands, if necessary, and issu-
ance of patent.

In Payne v. State of Newo Mexico,
supra, Payne v. Central Pad. Ry.
Co., 255 U.S. 228 (1921) and State
of Wyoming v. United States, 255
U.S. 489 (1921), it was held that
where the State (or the railroad
company in Central Pac. Ry. Co.),
has made a proper selection of land
to which it was entitled at the time
of selection, the StatIe (or the rail-
road company), has the equitable
title to the land from the time of
selection and that the government
holds the land in trust for it.

In each of these cases, however,
whether under a school land grant
or under a railroad land grant, the
selecting party had already ac-
quired title to particular lands alnd,
by making a subsequent selection of
other lands, thereby waived or sur-
rendered his title to the tract in
place. The selections were in Zieu
selections, i.e., the provision under
which the selection was made was
one inviting and proposing an ex-
change of lands.

Each of the above cases involves
a waiver of specific tracts of land,
title to which had vested in either
the State or the railroad company,

either upon admission and final
survey of the land, or upon compli-
ance with the requirements of the
railroad grant. The selecting party
had surrendered its title to these
lands in exchange for land selected
in accordance with regulations
issued by the Secretary of the In-
terior. The selector thereby assumed
the position of a claimant to public
lands who, having complied with
all the requirements of a particular
public land law, acquired equitable
title to the land. The selection was
made subsequent to an exchange or
relinquishment of lands to which
the selector had already acquired
title. The selection was made to re-
place lands actually lost.

In the appeal currently before
the Board, however, the State had
acquired no vested rights in any
lands prior to its selection under
the Alaska Mental Health En-
abling Act. The State had acquired
no title to tracts of land in place,
for which lieu selections could be
made when such lands were subse-
quently appropriated by the Fed-
eral government. The selections
here were not selections filed after
the State had exchanged lands to
which it had already acquired title.
No exchange or waiver had taken
place.

Rather, the Mental Health selec-
tions were of lands to which the
State can lay no claim other than
the right conferred upon it by the
Mental Health Act to select up to
one million acres of vacant, un-
appropriated and unreserved lands
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in Alaska. The State has given up
nothing in return for its right to
select these lands, but has merely
exercised the right to select lands
granted it by the Mental Health
Act. Until a selection was filed by
the State, it had no claim to the
land selected. The State was not re-
quired to meet any conditions prior
to making its selection under the
Mental Health Act. Therefore, the
proper filing of a selection under
the Mental Health Act is not pre-
cisely analogous to the in lieu selec-
tions described in the above-dis-
cussed cases.

Seldovia, in response, contends
that until such time as a final sur-
vey is approved by the Secretary,
or, under the terms of the Mental
Health Act, until such time as the
final survey is made and final pat-
ent issued, title to lands selected
under the Mental Health Act does
not pass, but remains in the Federal
government which is free to dispose
of same until survey. Appellants
rely on United States v. State of
Wyoming, 331 U.S. 440 (1947), and
the cases cited therein for their
position.

United States v. State of Wyo-
92Ning spra, held that under the
Wyoming Enabling Act which pro-
vided that secs. 16 and 36 in each
township are hereby granted to the
State for the support of common
schools, title to unsurveyed school
lands passes to the State only at the
date of survey and then only where
the Federal government has made
no other disposition of land prior
to that time..

The Court in State of Wyoming

stated that the Supreme Court had
consistently held that, in construing
the terms and provisions of school
land grants: 

*: ~[Tlitle to unsurveyed sections of
the public lands which have been desig-
nated as school lands does not pass to the
State upon its admission into the Union,
but remains in the Federal Government
until the land is surveyed. Prior to sur-
vey, those sections are a part of the public
lands of the United States and may be
disposed of by the Government in any
manner and for any purpose consistent
with applicable federal statutes. If upon
survey it is found that the Federal Gov-
ernment has made a previous disposition
of the land, the State is then entitled to
select lieu lands as indemnity in accord-
ance with provisions incorporated into
each of the school land grants. The inter-
est of the State vests at the date of its
admission into the Union only as to those
sections which are surveyed at that time
and which previously have not been dis-
posed of by the Federal Government.

United States v. State of Wyoming,
supra at 443-444.

In order to determine what effect
the holding in State of Wyoming
has upon the decision on appeal be-
for- the Board, it is necessary to
distinguish the set of facts in State
of Wyoming from that in Payne v.
State of New MIexco, spra, and re-
lated cases which involved in lie\u,
indemnity selections. In the latter
set of cases, an exchange of lands
had been accomplished, actual losses
had been suffered and the claim to
the selected land has arisen only
after due consideration had been
given by the State or the railroad
company. In State of Wyoming, the
issue was whether the State had
equitable title to the designated
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tracts prior to survey. In State of
New Mexico and the related cases,
the state had already acquired title
to the designated tracts, but had,
under the terms of the school land
grants, relinquished title in ex-
change for in lieu selections. The
issue was whether title vested upon
selection of the lieu lands, consider-
ation (through the relinquishment
of the designated tracts) already
had been given for such lieu lands.

State of Wyoming and related
cases cited therein must also be dis-
tinguished from this appeal. There,
the school land grants conveyed
designated tracts in place to the
State upon its admission. Unless
the Federal government had previ-
ously disposed of these designated
townships, the State had no right
to select other lands. The townships
were conveyed regardless of their
physical properties or economic po-
tential. The State was expected to
receive the land "as is" unless the
Federal government, prior to sur-
vey, found a better use for same.
Under the Mental Health Act, how-
ever, the State of Alaska was free
to choose, in fact, was required to
make its own choice of landsj ac-
cording to its own needs and de-
sires. The authority and control
granted the State of Alaska in its
choice of lands ultimately to be re-
ceived- by the State was consider-
ably greater under the terms of the
Mental Health Act.

Under the school land grants,
where the states initially had no
choice concerning the lands to be
received, specific provision was

made for indemnity selections by
the State only when the Federal
government disposed of the des-
ignated sections prior to survey.
The statute clearly contemplated
the possibility of prior Federal dis-
position of the lands, reflecting the
need at the time for the Federal
government to be given a free hand
in making such public withdrawals
and reservations as it saw fit. By
allowing for such disposition right
up to the time of final survey, Con-
gress intended for the Land Of-
ficers to hold the public interest
above that of the State. Any inter-
est sacrificed by the State was not
considered to be a great one because
the State in fact had exercised no
choice in selecting the lands it re-
ceived under the grant. The des-
ignated tracts were given to the
State not because of any particular
value attributed them, but only on
the basis that they were located in
specific townships, irrespective of
other considerations. It was im-
portant that the States receive
lands for the purpose of support-
ing their school programs, but the
State had no voice in determining
which land was to be designated for
such purposes.

The conditions existing, however,
at the time of enactment of the
Alaska Mental Health Enabling
Act were substantially different
from those in existence at the time
of enactment of the school land
grants, and the statute was shaped
accordingly. Because Alaska was
allowed to choose the lands it
needed to support its. mental health
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programs, and because no interest
passed from the Federal govern-
ment to Alaska until Alaska made
its selections, no indemnity provi-
sions were necessary. The statute
did not contemplate that the Fed-
eral government would deprive
A]aska of lands selected by it prior
to final survey.

Under the school lands grants,
the states initially had no opportu-
nity to select lands, as they were
required to receive designated town-
ships for support of their schools.
Only if the Federal government
found these particular townships to
be more valuable for public pur-
poses, did thestate have an oppor-.
tunity to select other lands. Under
the Mental Health Act, Alaska was
granted the right to select lands
initially, thereby assuring that it
would receive those lands. to which
it. had exercised its right of selec-
tion. As the interest in school lands
vested in the state upon selection of
lieu lands, so did Alaska's interest
in its Mental Ilealth lands vest upon
their selection.

For these very reasons, provision
was made in the Mental Health Act
for reconveyance by the State prior
to issuance of final patent by the
Federal government. Although a
major concern in the school grants
was to allow the Federal govern-
ment the freedom and flexibility to
shape its public land policy, the
concern in the Mental Health Act
was to allow for immediate develop-
ment by the Territory of the land
resources, to produce revenues there-
from and thereby reduce the finan-
cial burden of territorial programs

upon the Federal government. In
the one instance, the greater concern
was for the Federal government's
need for public reservations and
withdrawals, and in the other, for
the Territory's development of the
lands involved.

Under the terms of the Mental
Health Act, it is clear that Congress
did intend for Alaska to be able to
reconvey Mental Health lands prior
to survey and final patent, and that
the interest of Alaska in the Men-
tal Health lands was not condi-
tional pon and subject to subse-
quent use classification by the
Federal Government.

It is determined, therefore, that
the interest acquired by Alaska in
lands selected under the Mental
Health Act is in the nature of the
interest acquired by a state in its
indemnity selections under school
land grants rather than the interest
acquired by a state in conveyances
of designated townships under the
school land grants.

[3] The question of the effect of
aboriginal claims on lands selected
under the Mental Health Act, i.e.,
whether such selections were void
because of aboriginal claims, is
answered by sec. 4 of the Settle-
ment Act and Edwardsen v. 1iJor-
ton, supra. The clear intent of sec.
4 is to "eliminate such claims and
titles as the basis for any form of
direct or indirect challenge to
land in Alaska." S. Rep. 92-581,
supra, at 40, S. Rep. No. 92-405,
supra, at 110. Therefore, sec. 4 of
ANSA necessarily defeats argu-
ments that Mental Health lands re-
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mained public lands, based on asser-
tions of aboriginal title.

[4] It is thus concluded that
Alaska acquired a present right or
interest in the Mental Health lands
immediately upon proper selection,
in the nature of "equitable title."
Because that interest effectively
transfers ownership in the lands to
Alaska, such lands can no longer be
considered "public lands" available
for selection by Seldovia lnder secs.
11(a) (1) and 12(a) (1) of ANCSA.

ISSUE II

Are lands selected by the State
under the Alaska Mental Health
Enabling Act "lands * * * selected
* * * by * * * the State under the
Alaska Statehood: Act" and thus
withdrawn for selection by Seldovia
under secs. 11(a) (2) and 12(a) (1)
of ANCSA

APPELLANT'S ARGUMENT

In the alternative, Seldovia
argues that lands selected by the
State under the Mental Health Act
are lands selected "under the Alaska
Statehood Act" and therefore with-
drawn for selection under secs. 11
(a) (2) and 12(a) (1) of ANCSA.

Seldovia contends that since the
Mental Health grant was to the
Territory of Alaska, Congress alone
had the authority to transfer the
property rights from the Territory
to the State. At the time of State-
hood, the affirmation of the Terri-
torial grant within the Statehood
Act was, by definition a grant
under the Statehood Act. Congress,

if it so desired, could have denied
Mental Health lands to the new,
emerging state, and therefore, the
State received its grant of Mental
Health lands solely under the State-
hood Act.

The tentative approval by' the
Secretary of the Interior of lands
under the Statehood Act applies to
all lands duly selected by the State
of Alaska pursuant to this Act, and
it is Seldovia's position that this
applies to Mental Health lands
since they were a grant under the
Statehood Act, and are, in fact, ad-
ministered by the State in all re-
spects. in the same manner as other
State lands.

Further, Seldovia argues that
Congress clearly intended that all
State selected land within the 25-
township withdrawal be available
for village selection, and the fact
that Mental Health lands were not
specifically mentioned as being
withdrawn for village selection was
a Congressional oversight.

DISCUSSION

Seldovia argues that sec. 6(k) of
the Statehood Act, to wit:

Grants previously made to the Terri-
tory of Alaska are hereby confirmed and
transferred to the State of Alaska upon
its admission.

was a necessary affirmation by Con-
gress of the Territorial grant (of
Mental Health Lands) to the State,
and such affirmation is, by defini-
tion, a grant under the Statehood
Act.

461]
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It should be noted, however that
sec. 6 (k) recognized the authority
under which Mental Health lands
could e selected and transferred
and confirmed that authority to the
State of Alaska. Section 6(k) rec-
ognizes that authority for Mental
Health land selections lay else-
where, and that such authority was
confirmed by the Statehood Act.
Confirmation by its very nature
presumes the prior existence of that
which is being confirmed, and see.
6 (k) recognizes pre-existing au-
thority for the selection of lands by
the Territory, and transfers that
authority which the Territory pos-
sessed to the State as its successor
to those interests. The Statehood
Act confers no original authority
for the selection of Mental Health
lands upon the State, but merely
transfer that right to the State.

[5] [6] Lands "that have been se-
lected by * * * the state under the
Alaska Statehood Act" are those
lands selected under the authority
of sec. 6 (a) (forest and community
lands) and sec. 6(b) (general pur-
poses grant) of the Statehood Act.
Grants previously made to the Ter-
ritory, and confirmed and trans-
ferred to the State of Alaska upon
its admission are not grants made
under the authority of the State-
hood Act, but are grants made un-
der separate authority, in this in-
stance, the authority of the Alaska
Mental Health Enabling Act and
the regulations promulgated there-
under. The Statehood Act did con-
fir m and validate that grant. But
certainly authority to select Mental
Health lands was derived from the

Mental: Health Act and not the
Statehood Act.

Contrary to Seldovia's argu-
ments, the phrase "lands * * * that
have been selected by, or tentatively
approved to, but not yet patented
to, the State under the Statehood
Act" is not ambiguous. A literal
reading of this phrase contained in
the withdrawal provisions of sec.
11(a) (2) of ANCSA clearly limits
the lands withdrawn by sec. 11(a)
(2) of those lands selected by or
tentatively approved to the State
under the authority of the State-
hood Act. The phrase is clear on its
face, strictly limiting the types of
land available for selection to those
selected under the authority of the
Statehood Act.

Furthermore, the legislative his-
tory of ANCSA is consistent with
the literal reading of the phrase and
confirms the fact that Congress
did not contemplate that Mental
Health lands be made available
for Native village selection. As Sel-
dovia points out, only one cryptic
reference is ever made to Mental
Health lands during Congressional
consideration of Settlement legis-
lation. All references to State selec-
tions were in terms of either the
"one hundred two and one-half mil-
lion acres" or the "one hundred
three million acres," the amount
of. land conveyed to Alaska under
the authority of secs. 6(a) and
(b) of the Statehood Act. Con-

gress was concerned that the State
receive its full entitlement under
the Statehood Act and for that rea-
son tried to determine exactly what
portions of the land remaining for
selection by the State after Native
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selection would in fact be valuable
and what portions would be rela-
tively worthless. Such discussions
were limited to the acreage the
State had previously received and
would later be able to select under
the Statehood Act, and contained
no consideration of lands conveyed
by the Mental Health Act. See H.
Rep. No. 92-10, 92d Cong., 1st Sess.,
135, 139-45 (1971).

The concern that the State receive
all its 103 million acres is consistent
with the fact that Mental Health
lands were never considered for
Native selection because the author-
ity to select land under the Mental
Health Act had long since expired,
in 1966. It would be inconsistent for
Congress to have voiced so much
concern for the State and its full
entitlement to the acreage granted
it under the Statehood Act while
simultaneously depriving the State
of its full acreage entitlement under
the Mental Health Act.

Because the meaning of "lands
* * * selected by the State * * *
under the Statehood Act" is clear
on its face and because the literal
reading thereof is consistent with
the legislative history of ANCSA,
the Board concludes that lands
selected by the State under the
Alaska Mental Health Enabling
Act are not available for Native
village selection under secs. 11(a)
(2) and 12(a) (1) of ANCSA, be-
ing neither "Federal lands and
interests therein," or lands "selected
by, or tentatively approved to ** *

the State under the Alaska State-
hood Act * * *." 

Because the Kenai Peninsula
Borough has failed to respond in
any manner to this appeal other
than a Feb. 19, 1976 filing of a Mo-
tion for Extension of Time, which
Motion was granted in the Board's
Feb. 27, 1976 Order granting Ex-
tension of Time, it is hereby dis-
missed as a party for its failure to
prosecute.

Seldovia Native Association,
Inc.'s Oct. 17, 1975 Request for
Oral Argument is denied.

Therefore, pursuant to the au-
thority delegated to the Alaska Na-
tive Claims Appeal Board by the
Secretary of the Interior, 43 CFR
4.901, the decision of the Alaska
State Director, Bureau of Land
Management, #AA-6701-C,
#AA-67MI-D, is affirmed.

This represents an unanimous
decision of the Board.

JUDITH M. BRADY,

Charman.

AVE CONCUR:

ABIGAIL F. DUNNING,

Member of the Board.

LAWRENCE A. MATSON,

Member of the Board.

APPEAL OF OUNALASHKA
CORPORATION*

1 ANCAB 104

Decided July 13, 19'76

Appeal from the Decision of the Alaska
State Office, Bureau of Land Manage-

*Not in Chronological Order.
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ment #AA-6709-F, dated June 27,
1975, rejecting certain land selections
of the Ounalashka Corporation under
Secs. 11 and 12 of the Alaska Native
Claims Settlement Act, 43 U.S.C.
§§ 1601-1624 (Supp. IV, 1974) as
amended, 89 Stat. 1145 (1976).

Decision of the Bureau of Land Man-
agement, affirmed July 13, 1976.

1. Alaska Native Claims Settlement
Act: Definitions: Land Selections

Lands conveyed to private parties by
quitclaim deeds issued by the General
Services Administration pursuant to the
Federal Property and Administrative
Services Act of 1949 as amended, 40
U.S.C. § 471 et seq. (1970), have ceased'
to be "Federal lands and interests
therein ;" are not within the definition of
"public lands" in sec. 3(e) of ANOSA;
and are, therefore, not available for
selection.

2. Alaska Native Claims Settlement
Act: Land Selections: Generally

Where BLM's determination that lands
are "property" not suitable for return to
the public domain pursuant to the Fed-
eral Property and Administrative Serv-
ices Act of 1949, 40 U.S.C. § 472 (d)
(1970), is not challenged, and the Ad-
ministrator of the General Services Ad-
ministration concurs, such determination
and concurrence transfer the land from
the administrative jurisdiction of the
Department of the Interior to that of
GSA.

3. Alaska Native Claims Settlement
Act: Alaska Native Claims Appeal
Board: Appeals: Jurisdiction

Issues arising from GSA's disposal of
lands as "surplus property" pursuant to
the Federal Property and Administrative

Services Act, spra, are not within the
jurisdiction of the Board.

APPEARANCES: John W. Burke,
Esq., Office of the Regional Solicitor,
Anchorage, on behalf of the State
Director, Bureau of Land Manage-
ment; John A. Smith, Esq., on be-
half of the Ounalashka Corporation;
Nancy E. Williams, Esq., and Gary
Thurlow, Esq., on behalf of the Aleut
Corporation.

OPINION BY CHAIRMAN
BRADY

ALASKA NATIVE CLAIMS
APPEAL BOARD

The Alaska Native Claims Ap-
peal Board, pursuant to delegation
of authority in the Alaska Native
Claims Settlement Act, 43 U.S.C.
§ § 1601-1624 (Supp. IV, 1974), as
amended, 80 Stat. 1145 (1976), and
the implementing regulations in 43
CFR Part 2650, as amended, 41 FR
14734 (Apr. 7, 1976), and 43 CFR
Part 4, Subpart J, hereby makes
the following findings, conclusions
and final decision.

The lands in dispute are located
in secs. 3 and 10, T. 73 S., R. 118
W., Seward Meridian, and were
selected by the Ounalashka Corpo-
ration in village selection #AA-
6709-F filed on Dec. 6, 1974. In-
cluded in this selection are certain
lands previously processed by the
Bureau of Land Management under
the following designations: AA-
8975, Quitclaim Deed, Mar. 3, 1968,
63 Stat. 377; AA-8974, Quitclaim
Deed, Mar. 13, 1968, 63 Stat. 377;
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AA-8973, Quitclaim Deed, Mar. 7,
1968, 63 Stat. 377; AA-8976, Quit-
claim Deed, Mar. 20, 1968, 63 Stat.
377. The remainder of the selection,
described as an aliquot part of sec.
3 and sec. 10, is handled separately
by BLM under the selection appli-
cation #AA-6709-A.

Pursuant to the regulations in 43
CFR Part 2650, as amended, and
Part 4, Subpart J, the State Direc-
tor is the officer of the United States
Department of Interior who is au-
thorized to make decisions on land
selection applications involving Na-
tive Corporations under the Alaska
Native Claims Settlement Act, sub-
ject to appeal to this Board.

In its; decision AA-6709-F.
dated June 27, 1975, the Bureau of
Land; Management rejected in
whole the Ounalashka Corpora-
tion's selection of lands designated
above, on the grounds that these
lands had been transferred from
public ownership under the Fed-
eral Property and Administrative
Services Act of 1949, 63. Stat. 378.
The decision quotes sec. 12(a) (1)
of the Alaska Native Claims Settle-
ment Act to the effect that the selec-
tion must be made from lands with-
drawn from subsec. 11(a) of the
Act; notes that sec. 11(a) with-
draws public lands (italics added)
further notes that public lands
as defined- in sec. 3(e) means all
Federal lands and interests therein;
and concludes that since the dis-
puted lands are no longer in Fed-

224-346-77 3

eral ownership, they are not avail-
able for village selection.

Ounalashka timely appealed this
decision.

Pertinent provisions of the Alas-
ka Native Claims Settlement Act,
43 U.S.C. §§ 1601-1624 (Supp. IV,
1974),c as amended, 89 Stat. 1145
(1976), hereinafter referred to as
ANCSA, are as follows.

Sec. 3(e) defines "public lands"
as follows:

"Public lands" means all Federal lands
and interests therein located in Alaska
except: (1) the smallest practicable
tract, as determined by the Secretary,
enclosing land actually used in connec-
tion with the administration of any Fed-
eral installation, and (2) land selections
of the State of Alaska which have been
patented or tentatively approved uinder
section 6 (g) of the Alaska Statehood Act,
as amended (72 Stat. 341, 77 Stat. 223),
or identified for selection by the State
prior to Jan. 17, 1969;

Sec. (a) (1) provides for the
withdrawal of .public lands for
selection by Native Villages as fol-
lows:

The following public lands are with-
drawn, subject to valid existing rights,
from all forms of appropriation Linder
the public land laws, including the min-
ing and mineral leasing laws, and from
selection under the Alaska Statehood
Act. as amended:

(A) The lands in each township that
encloses all or. part of any Native village
identified pursuant to subsec. (b)

(B) .The lands in each township that
is contiguous to or corners on the town-
ship that encloses all or part of such
Native village; and

(C) The lands in each township that
is contiguous to or corners on a township
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containing lands withdrawn by para-
graph (B) of this subsection.

Ounalashka, organized -under
ANCSA as the Ounalashka Corpo-
ration, is listed as a Native Village
in sec. 11 (b) (1) of the Act.

Sec. 12 (a) (1) provides as fol-
lows:

During a period of three years from
the date of enactment of this Act, the
Village Corporation for each Native vil-
lage identified pursuant to sec. 11 shall
select, in accordance with rules estab-
lished by the Secretary, all of the town-
ship or townships in which any part of
the village is located, plus an area that
will make the total selection equal to the
acreage to which the village is entitled
under sec. 14. The selection shall be
made from lands withdrawn by subsec.
11(a): Provided, That no Village Corpo-
ration may select more than 69,120 acres
from lands withdrawn by subsec. 11(a)
(2), and not more than 69,120 acres from
the National Wildlife Refuge System,
and not more than 69,J20 acres in a Na-
tional Forest: Provided frther, That
when a Village Corporation selects the
surface estate to lands within the Na-
tional Wildlife Refuge System or Naval
Petroleum Reserve Numbered 4, the Re-
gional Corporation for that region may
select the subsurface estate in an equal
acreage from other lands withdrawn by
subsec 11 (a) within the region, if possi-

ble.

Sec. 14(a) provides:

Immediately after selection by a Vil-
lage Corporation for a Native village
listed in section 11 which the Secretary
finds is qualified for land benefits under
this Act, the Secretary shall issue to the
Village Corporation a patent to the sur-
face estate in the number of acres shown

in the following table: * *
The lands patented shall be those

selected by the Village Corporation pur-
suant to subsection 12(a). In addition,
the Secretary shall issue to the Village

Corporation a patent to the surface estate
in the lands selected pursuant to subsec-
tion 12(b).

Regulations contained in 43 CFR,
Subpart 2651, provide for village
selections of land. 43 CFR 2651.4
(b) provides "[tjo the extent nec-
essary to obtain its entitlement,
each eligible village corporation
shall select all available lands
within the township or townships
within which all or part of the vil-
lage is located, and shall complete
its selection from among all other
available lands. * * 0

Pursuant to regulations in 43
CFR Part 2650, the Staie Director
is the officer of the United States
Department of the Interior who is
authorized to make final decisions
on behalf of the Secretary on land
selections nder the Alaska Native
Claims Settlement Act, subject to
appeal to this Board.

Regulations pertinent to appeals
contained in 43 CFR, Part 4, Sub-
part A, See. 4.1, Paragraph (5) are
as follows:

Alasca Native Claim, Appeal Board.
The Board considers and decides finally
for the Department appeals to the head
of the Department from findings of fact
or decisions rendered by Departmoxital of-
ficials in matters relating to land selec-
tion arising under the Alaska Native
Claims Settlement Act (85 Stat. 688), and
orders and conducts hearings as neces-
sary; except, the Board shall not consider
appeals relating to enrollment of Alaska
Natives; and with respect to appeals fron
Departmental decisions on village eligi-
bility under sec. 11(b) of the Act, deci-
sions of the Board shall be submitted to
the Secretary for his personal approval
before becoming final. Special regulations
applicable to proceedings before the
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Board are continued in Subpart J of this
Part.

Procedural regulations are con-
tained in 43 CFR, Part 4, Subpart
J, Special Rules Applicable to
Alaska Native Claims Settlement
Act Hearings and Appeals.

As it appears from the BM
record and the brief of the appel'
lant, the following constitutes the
pertinent factual background:

Executive Order No. 6044, dated
Feb. 23, 1933, withdrew, among
others, the lands in q uestion for
"the protection of the fishimg rights
of the natives."

Executive Order No. 8786,.dated
June 14, .1941, withdrew and re-
served for the use of the Navy these
same lands, subject to. the with-
drawals made by Executive Order
No. 6044 for the protection of fish-
ing rights "when such uses will not
interfere with naval activities."

In 1968, pursuant to the require-
ment of the Federal Property and
Administrative Services, Act, 40
U.S.C. 471 et seq. (1970), the
Navy informed BLIMf of its inten-
tion to relinquish these lands. BLM
subsequently: determined that the
subject lands were "not suitable for
return to the public, domain" and
informed the General Services Ad-
ministration-of its decision respect-
ing these lands as "propetty" under
the terms of the definition contained
in 40 U.S.C. § 472(d) (1970).
GSA concurred with the BLM deci-
sion and thereby accepted account-
ability for these lands. In March of
1968, G8A, pursuant to 40 U.5.C.
§ 484 (1970), disposed of subject

lands as "surplus property" (See 40
U.S.C. § 472(g) (19T0)) to pri-
vate parties by quitclaim deed,
"subject to rights contained in Ex-
ecutive Order No. 6044."

Ounalashka contends in its brief
that the deeds to the disputed
parcels, issued by GSA, were in-
proper in that they failed to pro-
vide for aboriginal rights of Alaska
Natives as protected by Executive
Order No. 6044. Ounalashka asserts
that even though these lands were
relinquished by the Navy, for hose
use they had been withdrawn and
reserved by Executive Order No.
8786,' they could not properly have
been considered surplus property
because the Bureau of Land
Management should have retained
the lands in order to discharge trust
responsibilities to the Alaska Na-
tives regarding fishing rights.
Ouhalashka further contends that
the sale in 1968 by GSA must be set
aside as the quitclaim deed failed
adequately to protect Native fishing
rights granted in Executive Order
No. 6044.

The State Director, Burea of
Land Management, opposes . the
jurisdiction of the Board in his an-
swer to appellant's brief, asserting
that the Secretary of Interior, and
therefore the Board, is without
authority to cancel or annul a pat-
ent issued by the Department of In-
terior or by. another agency of the
United, !States. It is the position of
the Bureau of Land Management
that the validity of GSA deeds in
the present appeal are beyond the
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jurisdiction of the Secretary and
the Board.

The Board agrees with the Bu-
reau of Land Management.

To be available for selection by a
Village Corporation under sec.
1l(a)(1) and sec. 12(a)(1) of
ANCSA, lands must be "public
lands," defined in sec. 3 (e) of
ANCSA as follows:

"Public lands" means all Federal lands
and interests therein located in Alaska
except: (1) the smallest practicable
tract, as determined by the Secretary, en1-
closing land actually used in connection
with the administration of any Federal
installation, and (2) land selections of
the State of Alaska which have been.
patented or tentatively approved under
section 6 (g) of the Alaska Statehood Act,
as amended (72 Stat. 341, 77 Stat. 223),
or identified for selection by the State
prior to January 17, 1969; :

The appellant does not contest
BULM's determination that the sub-
ject lands were not suitable for re-
turn to the public domain. Upon
concurrence of the Administrator
of the General Services Affminis-
tration, however, such a determina-
tion transfers the administrative
jurisdiction of the lands from the
Departmenf of the Interior to GSA.
It is the. latter agency, and, not
BLM, which may then determine,
as it did in this case, that the trans-
lerred lands and improvements, if
any, are "surplus property," suit-
able for disposal.

The sale and disposal by GSA of
these lands in Mar. of 1968 by quit-
claim deed to private parties, pur-
suant to the Federal Property and

-Administrative Services Act and

regulations thereunder, transferred
the lands from federal to private
ownership. The Government, hav-
ing deeded away its interest in such
lands, cannot now convey them to
the appellant.

[1] Lands conveyed to private
parties by quitclaim deeds, issued
by the General Services Adminis-
tration pursuant to the Federal
Property and Administrative Serv-
ices Act, 40 U.S.C. § 471 et seq.
(1970), have ceased to be "Federal
lands and interests therein"; are not
within the definition of "public
lands" in sec. 3 (e) of ANCSA; and
are, therefore, not available for
selection.

As the transfer of administrative
jurisdiction described above led to
a change in the status and owner-
ship of the lands, so also it brought
a change in jurisdiction to adjudi-
cate disputes involving the lands.

[2] Wlhere BLM's determination
that lands are "property" not suit-
able for return to the public domain
pursuant to the Federal Property
and Administrative Services Act of
1949, as anended, 40 U.S.C. § 472
(d) (1970) is not challenged, and
the Administrator of the: General
Services Administration concurs,
such determination and concur-
rence transfer the land from the ad-
ministrative jurisdiction of the De-
partment of the Interior to that of
GSA.

[3] The basis for Ounalashka's
appeal is that "protection of the
fishing rights of the Natives"
granted by Executive Order No.
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6044, requires that the sale be set
aside. and the status of the land as
"surplus property" be redeter-
mined. However, the appropriate
form for a challenge to the validity
of the deeds by which the lands
passed into private ownership is a
court, and not an administrative
body. Issues arising from GSA's
disposal of lands as "surplus prop-
erty" pursuant to the Federal Prop- 
erty and Administrative Services
Act, Supra, are not within the juris-
diction of the Board.

Although the Board does not ad-
judicate the validity of the qit-
claim deeds, finding the matter be-
yond its administrative jurisdic-
tion, several observations appear
relevant to any judicial considera-
tion of the question. It is noted that
of the four quitclaim deeds, the
land described in Deed Number
AA88973 appears to be partially
outside the boundaries of the lands
to which Executive Order No. 6044
applies, and the lands conveyed by
Deed Number AA8976 appear to be
entirely outside these boundaries It
is also noted that, as to the question
of whether any Federal property
interests in the land were retained
through the reference in the-deeds
to Execuative Order No. 6044, sec.
4(b) of ANCSA extinguished "any
fishing rights that may exist."

NOW THEREFORE, the deci-
sion of the Bureau of Land Man-
agement AA-6709-F, dated June
27, 75, is affirmed.

This represents an unanimous
decision of the Board.

JUDET M. BRADY,
Chairman.

WE CONCUR:

ABIGAIL F. DUNNING,
Member of the Board.

LAWRENcE A. MATSON,

lfember of the Board.

APPEAL OF PORT GRAHAM
CORPORATION"

1 ACAB 125

Decided S eptenber 2,1976

Appeal from Decision of the Alaska
State Director, Bureau of Land
Management AA-6695-A2, dated
May- 6, 1976, rejecting a land selec-
tion application of the Port Graham
Corporation filed under secs. 11 and
12 of the Alaska Native Claims Settle-
ment Act, 43 U.S.C. § 1601-1624
(Supp. IV, 1974) as amended, 89
Stat. 1145 (1976).

Decision of the Bureau of Land
Management #AA-6695-A2, dated
May 6, 1976, affirmed Sept. 3, 1976.

1. Alaska Native Claims Settlement
Act: Land Selections: Withdrawals

Lands tentatively approved to the State
under the Alaska Statehood Act are
withdrawn for village selection by sec.
11(a) (2) of ANCSA. Because sec. 1 (a)
(2) withdrawals are terminated three
years from the date of enactment of
ANOSA by see. 22(h) (2); a village land

*Not in Chronological Order.
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selection filed subsequent to Dec. 18, 1974
for tentatively approved State lands
must be rejected.

APPEARANCES: John W. Burke,
Esq., Office of the Regional Solicitor,
on behalf of State Director, Bureau of
Land Management; Thomas E. Mea-
chami. Esq., Assistant Attorney Gen-
eral, State of Alaska; Joe P. Joseph-
son, Esq., on behalf of the Port
Graham Corporation.,

OPINION BY CHAIRIVAN
BRADY

ALASKA NATIVE CLAIMTS
APPEAL BOARD

The Alaska Native .Claims Ap-
peal Board, pursuant to delegation
of authority in the Alaska Native
Claims Settlement Act, as amend-
ed, 43 U.S.C. .§§ 1601-1624 (Supp.
IV, 1974), and implementing regu-
lations in 43- CFR Part 2650, and
Part .4, Subpart J, hereby makes
the following findings, conclusions,
and decision affirming the decision
of the State Director, Bureau of
Land Management. #AA-6695-A2
(hereinafter referred to as the State
Director).

Pursuant to regulations in 43
CFR Part 2650, the State Director
is the officer of the United States.
Department of the Interior who is
authorized to make final decisions
on behalf of the Secretary .on land.,
selections under the Alaska Native
Claims Settlement Act, subject to
appeal to this Board.

On May 6, 19T6, the State Direc-
tor issued a decision rejectimn as
unavailable for selection by the

Port Graham Corporation, lands
described in T. 12; S., Rs. 14 and 15
W.. Seward Meridian. The De-
cision recites that on Dec. 17, 1975,
the Port Graham Corporation
selected lands il the above-de-
scribed townships pursuant to sec.
12(b) of ANCSA, such selections
being considered. a "second round

selection>" as distinguished from
selections filed under sec. 12(a) of
ANCSA which are considered to be
first round selections.

The decision, further states that
tie lands in question had been se-
lected by the State of Alaska pur-
suant to the Alaska Statehood Act
(72 Stat. 341, 77 Stat. 223). All of

the State applications were filed
prior to Jan. 17, 1969, hence tenta-
tive approval to these lands has.
beeh given the State. Thus, those
lands are not, considered "public
lands" as defined in sec. 3(e) of
ANCSA.-

The Decision quotes from see.
12(b) of ANCSA, under which the
subject village selection application
was made:

X* * Each Village Corporation shall
select the acreage allocated to it from
the lands withdrawn by subsec. 11(a).

The decision further states that
the lands in:T. 12 S., Rs. 14-and 15
W., Seward: Meridian, were with-
drawn by'sec., 11 (a) (2) of ANCSA
and rvere, at one time, available for
selection by the Village of Port
Graham. However, the withdrawal
made by see. 11(a) (2) was termi-
nated on Dec. 18, 1974, under the
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terms of sec. 22(h) (2) of ANCSA
which provides:

The withdrawal of lands made by sub-
see. 11(a) (2) and sec. 16 shall terminate
three years from the date of enactment
of this Act.

The decision concludes that, at
the time the Port Graham nCorpora-
tion filed the subject application,
the lands were therefore not avail-
able for selection, and accordingly
the subject village selection appli-
cation was thereby rejected.

On June 9, 1976, the Port Gra-
ham Corporation filed a Notice of
Appeal to the decision of the State
Director rejecting the Port Gra-
ham Village Selection, and subse-
quently, on July 12, 1976, filed a
Statement of Standing and Rea-
sons for Appeal.

The appellant, Port Graham
Corporation, contends that the De-
cision appealed from erred in hold-
ing that the land selected in T. 12
S., Rs. 14 and 15 W., Seward Me-
ridian, were withdrawn by sec. II
(a) (2) of ANCSA. Quoting from
Appeal of English Bay Corpora-
tion, 1 ANCAB 35, 83 I.D. 454
(1976), at p. 457, appellant states
that:

T. 12 S., R. 14 W., and T. 12 S., R. 15
W., of the Seward Meridian are by de-
seription within the tiers of townships
described in Section 11(a) (1) (B) and
(C) in relation to the townships within
which the Village of Port Graham Corpo-
ration is located.

Appellant contends that the De-
cision is also in error for conclud-
ing that the withdrawal of T. 12 S.,
Rs. 14 and 15 W., Seward Meridian

was terminated on Dec. 18, 1974, by
sec. 22(h) (2) of ANCSA. There-
fore, the decision appealed from
was in error for concluding that the
lands applied for and which are the
subject of this appeal "were not
available for selection" when the
Port Graham Corporation filed the
subject application. Appellant con-
tends that evenif the lands in ques-
tion had been withdrawn under
see. 11 (a) (2) of ANCSA, said
lands remained available for selec-
tion by the appellant under sec.
12(b) of ANCSA notwithstanding
that provision of sec. 22 (h) (2) . Ap-
pellant contends that sec. 22(h) (2)
must be read in conjunction with
see 12(b) which permits a village
corporation to make second round
selections from acreage allotted to
it "from the lands withdrawn by
subsecs. 11(a), 12(b) making no
distinction for that purpose be-
twVeen withdrawals under sees. 11
(a) (1) and 11(a) (2)" [sic.]
- The brief filed by the Regional

Solicitor's Office on behalf of the
State Director, adopted and reai-
firmed by the State of Alaska in its
response, states that appellant's
contention that the particular par-
'eels of land were withdrawn by sec.
11(a) (1) is incorrect. As noted by
the Bqard in E,i7h Bay, supra,

at . 457:

T. 12 S., R. 14; W., AND T. 12 S., R. 15
*W., of the Seward Meridian are by de-
scription within the tiers of townships
described in Section 11(a) (1) (B) and
(C) in relation to the townships within
which the Village of Port Graham Cor-
-poration is located. (Italics added).
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The State Director points out
that, i English Bay, the Board did
not conclude that these townships
were withdrawn by secs. 11(a) (1)
(B) and (C), but merely within
that same description of lands. Be-
cause these townships have been
selected by and tentatively ap-
proved to the State, they are not
public lands as defined by sec. 3(e)
(2) and could not have been with-
drawn by sec. 11 (a) (1). They are
instead withdrawn for selection
purposes by~sec. 11(a)9(2.). Lands
withdrawn by sec. 11(a) (2) are
subject to sec. 22(h) (2) which
specifically requires that the lands
be selected by Dec. 18, 1974. Be-
cause the Port Graham Corpora-
tion did not select the lands in ques-
tion by Dec. 18, 1974, the appellant
cannot-now assert that sec. 12(b)
controls over sec. 22 (h) (2) .

[1] The Board agrees with the
reasoning contained in the State
Director's decision and the brief
filed in support thereof by the
Regional Solicitor. Under see.
12 (b), village corporations are en-
titled "to select the acreage allotted
to it from the lands withdrawn by
subsec. 11(a)." The lands in ques-
tion have been tentatively approved
to the State, and cannot be con-
sidered, "public lands" as defined by
see. 3(e), since such lands maybe
withdrawn for village selection only
under the terms of see. 11(a)(2).
Because see. 22(h) (2) specifically
terminates all sec. 11 (a) (2) with-
drawals three years from date of en-
actment and the lands in question
w ere not selected prior to the Dece.
18, 1974 deadline, they are no longer

available for selection by the Port
Graham Corporation.

NOW THEREFORE, the deci-
sion of the Bureau of Land Manage-
ment X AA-6695-A2, dated N/ay 6,
1976, is affirmed.

JUDITH WI. BRADY,

Chairman.

WE CONCUR:

L AwRENCE M'NATSON,

MeMber of the Board.

ABIGAIL F. DUNNING,

ZIemnber of the Board.

APPEAL OF EYAK CORPORATION*

1 ANCAB 132

Decided September 9, 1976

Appeal from the Decision of the
Alaska State Director, Bureau of Land
Management #AA-8447-A, dated
Mar. 6, 1975, rejecting in part a land
selection application of Eyak Corpora-
tion, as amended, under sec. 12 of
ANCSA, 43 U.S.C. §§ 1601-1624
(Supp. IV, 1974), as amended, 89 Stat.
1147 (1976).

Decision of the Bureau of Land
Management 4AA-8447-A, dated
Mar. 6, 1975, affirmed in all matters
except reversed as to rejection of land
selection therein described as N/ 2

SW/4SW/4 of See. 32, T. 15 S., R. 3
W., of Copper River Meridian.

1. Alaska Native Claims Settlement
Act: Land Selections: Proof

The data upon which BLM has relied as
the basis for compiling a protraction

eNot in Chronological Order.
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diagram will be deemed sufficient to 'de-
termine boundaries of lands affected by
the provisions of sec. 22(1) of ANUSA
unless controverted by specific showing
of error.

2. Alaska Native Claims Settlement
Act: Alaska Native Claims Appeal
Board: Administrative Procedure:
Decisions

ANCAB is bound by the rules and rega-
lations promulgated by the Secretary of
the Interior pursuant, to sec. 25 bf
ANCSA.

3. Alaska Native Claims Settlement
Act: Land Selections: Generally

Where an unlisted Native village quali-
fied under sec. 11(b) (3) of ANCSA is
subsequently annexed by a first class or
home-rule city, which is not a Native vil-
lage, such village does not by reason of
such annexation become one and the
same as the city so as to enable selection
of land under 43 CFR 2650.6(a).

4. Alaska Native Claims Settlement
Act: Land Selections: Survey

Pursuant to provisions of sec. 13 of
ANCSA and regulations in 43 CR
2650.5, selection of lands shall be in con-
formance with the United States Survey
System. . Therefore, those provisions
which apply to the rectangular system of
surveys as provided in 43 U.S.C. §§ 751-
774 (1970), are applicable to selection
made under ANOSAI
The smallest legal subdivision authorized
pursuant to the rectangular system of
surveys of the public lands, 43 U.S.C.
§§ 751-774 (1970), is a quarter quarter
section.
Unless all of the smallest legal subdivi-
Sion, i.e., '/4-1A of section, is within the
prohibited two mile distance from the
city boundary, BLM shall not reject said
land for selection as being contrary to
provisions of sec. 22(1) of ANCSA.

5. Alaska Native Claims Settlement
Act: Land Selections: Generally

Provision of sec. 12(a) (2) of ANCSA
and regulations in 43 CR § 2651.4(b)
requiring selections to be "contiguous
and in reasonably compact tracts," is
limited to lands that are otherwise avail-
able for selection under ANOSA and has
no application so as to make available
lands which are prohibited from being
selected under provisions of sec. 22(1) of
ANCSA.

APPEARANXCES: Joe P. Josephson,
Esq. and, Howard S. Trickey, Esq., on
behalf of Eyak Corporation; John W.
Burke, Esq. and Harold Kip Wells,
Esq., Office of the Regional Solicitor,
on behalf of State Director, Bureau of
Land Management; James N. Reeves,
Esq., Assistant Attorney General, on
behalf of State of Alaska.

OPINION BY CHAIRMAN
BRADY

ALASKA NATIVE CLAIMS
APPEAL BOARD

The Alaska Native Claims Ap-
peal Board, viirsuant to delegation
of authority in the Alaska Native
Claims Settlement Act as amended,
43 U.S.C. §§1601-1624 (Supp. IV,
1974) ANCSA, and implementing
regulations in 43 CFR Part 2650
and Part 4, Subpart J, hereby
makes the following findings, con-
clusions, and decision rejecting in
part and affirming in part the de-
cision of the State. Director, Bu-
reau of Land Management #AA-
8447-A (hereinafter referred to as
ELM).

484i]



486 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [S3 I.D.

Pursuant to regulations in 43
CFR Part 2650, the State Director
is the officer of the United States
Department of the Interior who is
authorized to make final decisions
on behalf of the Secretary on land
selections nder the Alaska Native
Claims Settlement Act, subject to
appeal to this Board.

On Mar. 6, 1975, the State Direc-
tor issued a decision rejecting in
part as unavailable for selection by
Eyak Corporation lands therein de-
scribed located within T. 15 S., R. 3
W., Copper River Meridian. The
Decision recites that on' Nov. 27,
1974, the Village of Eyak filed Se-
lection Application #AA-8447-A,
pursuant to sec. 12 of ANCSA, 85
Stat. 688. The application was
amended on Dec. 11 and 16, 1974.
The application is for land in the
village core township, T. 15 S., R. 3
W., Copper River Meridian. Said
Decision made findings summarized
as follows:

That the Dec. 16, 1974, amend-
ment selected lands located within
two iles of the boundary of the
City of Cordova, which is a home-
rul6 city. Sec. 22(1) of ANCSA
prohibits such selection as do
Departmental Regulations 43 CFR
Part 2650.6(a) which states:

Notwithstanding any other provisions

of the act, no village or regional corpora-
tion may select lands which are within 2
miles from the boundary of any home
rule or first-class city * * as the
boundaries. existed and the cities were
classified on Dec. 18, 1971, * *

For the. above-given reasons, the
village selection application, as

amnended, is rejected as to the fol-
lowing described lands:

Land within sec. 23, 24, 25, 26, and
32, located within T. 15 S., R. 3 W.,
Copper River Meridian.

Appellant, Eyak Corporation, as-
serts in its Notice of Appeal filed
Apr. 9, 1975, and in Memorandum
in Support of Appeal filed tMay 12,
1975, that the matters in dispute
and issues raised in this appeal are
as follows:

1. The actual location of the
municipal boundaries of the City of
Cordova on Dec. 18, 1971.

2. The actual distance of the par-
eels rejected from the former mu-
nicipal boundaries of the City of
Cordova as existing on Dec. 18,
1971..

3. That the above issues of fact
were erroneously determined by the
BLM Decision being appealed.

4. That the decision of the BLMI
on. Mar. 6, 1975, is inconsistent with
prior administrative practice. The
decision of the BLM on Mar. 6,
1975, errs in its application of sec.
22(1) of ANCSA in that the two
mile buffer zone intended to be
created has not been properly calcu-
lated and further that application
was not intended to apply to an
island such as Mavis Island, which
is part of the lands subject to this
appeal..

5. Eyak Corporation, for the pur-
poses of see. 22 (1) and 43 CFR Part
2650.6, falls within the exception
provided by the regulations cited in
that the organizers are themselves
residents of the City of Cordova
and were residents at the time of
organization. The Natives are
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therefore "'of a community which is
itself a first class or home rule city"
within the term of the explicit ex-
ception provided by 43 CFR Part
2650.6.i

6. That. the decision of BDL of
Mar. 6, 1975, contravenes sound
administration of ANCSA and the
intent of Cdngress in that it would
leave a small tract in See. 32 iso-
]ated and in addition would not be
in 'conipliance with the 'intent to
have selected bodies be made avail-
able which are contiguous and rea-
sonably c6rmact tracts.

A brief filed on Nov. 24, 1975, by
the Regional Solicitor's Office on
behalf of BLMI, generally asserts:

1. That the evidence relied upon
by BLM was sufficient to sustain the
decision that the lands in question
were jiot available for selection
under'provision of sec. 22(1) of
ANCSA;

2. That the burden is on the ap-
pellant in this matter to offer and
present evidence to show why the
BLaM Decision is not sustained by
the evidence and

3. That there is no ambiguity in
the provisions of sec. 22(1) of
ANCSA and the regulations pro-
mulgated pursuant thereto in 43
CFR Part 2650.6 as applied to the
evidence which' was before Bureau
of Land Aanagemient and before
this Board on appeal.

Answering brief filed Nov. 25,
1975, by the State of Alaska in sup-
port of the decision by BLM and in
response to the assertions of Ap-
pellant's Statement of Reason, var-
iously asserts:

1. That the' State of Alaska owns
Mavis Island inasmuch as it was
acquired under sec. 6(a) of Alaska
Statehood Act, pursuant to classi-
fication as public recreation land,
under t11 Alaska Adiministrative
Code 5i2.010. Further, that the
premises have been leased pursuant
to A.S. 38.05.315 to a third party
whose interest is entitled to be pro-
tected under see. 14(c) (2) of
ANCSA..

2. That BLA's decision that the
lineal distance between the lands
involved in this appeal and the city
boundary was based on sufficient
facts to inplement sec. 22(1) of
ANCSA' in determining that the
land in question is not available for
selection. Appellant cites no in-
stance before the Board in which
said factual material results in an
erroneous decision.

3. There is no basis in fact to sup-
port appellant's contention that
Eyak Corporation is entitled to be
considered as *an exception de-
scribed in 43 CFR Part 2650.6(a).

Appellant, Eyak Corporation, in
its reply memorandum filed on Jan.
7i 1976, reasserts that BLMI has the
burden of producing reliable and
clear evidence to establish the pri-
ma facie case and that the evidence
upon which the BLM decision was
based fails to meet this burden.
Appellant further contends that
inasmuch as the Village of Eyak
lies entirely within the city limits
of Cordova, that the Board, in exer-
cising its authority, must obtain
whatever additional information is
necessary in order to determine
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whether or not a factual situation
exists which would necessitate com-
pliance with 43 CFR Part 2650.6
(a).

On Jan. 12, 1976, the Board by
Order stated that at the conclusion
of a conference held by the Board
on Jan. 7, 1976, at which all named
necessary parties to this appeal
were present, with the single excep-
tion of the City of Cordova, the
following f acts were mutually
agreed upon and stipulated:

1. That the City of Cordova was
a first class or home-rule city on
Dec. 18, 1971.

2. That on Jan. 8, 1972, the City
of Cordova annexed an area which
includes the Native village of Eyak
which prior to that time had been
outside the boundaries of the City
of Cordova.

3. That the boundaries of the
north addition annexation to the
City of Cordova are not relevant
to the issues in dispute in this
appeal.

4. That the south addition and
the city dock addition boundaries
are not relevant to the issue whether
or not Mavis Island is within two
miles of the City of Cordova.

5. That the boundary of the south
addition annexation to the City of
Cordova is the only boundary rele-
vant to the question of whether or
not the spit, located in Section 32,
is within two miles of the City of
Cordova.

Appellant, Eyak Corporation, on
Jan. 22, 1976, filed a stipulation,
the contents of which are incorpo-
rated in an Order of the Board,
dated Feb. 9, 1976, in which the

protraction method of computation
as used by the cadastral engineer in
locating Cordova's boundary is
deemed to be accurate. By stipula-
tion filed Feb. 20, 1976, the Re-
gional Solicitor's Office, on behalf
of BLM, filed a stipulation to the
contents of the Order of the Board
above referred to, dated Feb. 9,
1976, as being correct.

On Mar. 8, 1976, appellant, Eyak
Corporation, caused to be filed with
the Board the results of an inde-
pendent survey made pursuant to
issues raised in this appeal pertain-
ing to the location of the land de-
scribed as Mavis Island in relation
to the existing boundary of the City
of Cordova on the date of enact-
ment of ANCSA.

By Order dated Apr. 28, 1976,
the Board closed the record to all
filings pertaining to this appeal and
deemed the record to be complete
and ready for decision.

There are no issues raised in this
appeal regarding standing of any
party before this Board in this mat-
ter or any procedural issues which
are determinative of this appeal.
The lands involved in this appeal
are:

1. Those portions of Sec. 23, 24,
25, and 26 of T. 15 S., R. 3 W., Cop-
per River Meridian, which comprise
what is commonly known as Mavis
Island situated in Eyak Lake; and

2. That portion of Sec. 32 within
the same township which lies within
SW1/4 NE/ 4SW14 , SE1/4NW/ 4 SW
1/4 and the N1/2SW0T1/ 4 5W1/4 .

Pursuant to the above-noted stip-
ulations entered into as set out in

Orders of the Board on a. 7 and
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Feb. 9, 1976, appellant, Eyak Cor-
poration, proceeded to obtain addi-
tional factual information in rela-
tion to the location of Mavis Island
from the nearest relevant boundary
of the City of Cordova.

The appellant, Eyak. Corporation,
engaged Mr. John L. Joslin, a regis-
tered professional land surveyor, to
make an on-site survey of the dis-
tance from the relevant boundary
of the City of Cordova, as stipulated
to by the parties, to Mavis Island
which. includes all of those lands
located within Sec. 23, 24, 25 and 26
described in the State: Director,
BLM's Decision, and which are the
subject of this appeal. The docu-
ments furnished to the Board and
made a part of this appeal filed by
the appellant, Eyak Corporation,
conclude that the entire island is
less than two miles distance from
the city boundary of the. City of
Cordova as existing as of the date
of ANCSA.

Based on this information, it is
the decision of the Board that those
lands described in the BLM Deci-
sion as being located within Sec. 23,
24, 25 and 26, T. 15 S., R. 3 W., of
the( Copper River Meridian, other-
-wise known as Mavis Island, are lo-
cated within two miles distance
from the boundary of the City of
Cordova and therefore are not
available for selection by Eyak Vil-
lage Corporationt under terms of
sec. 22(1) of ANCSA. .

[1] It is the contention of appel-
lant, Eyak Corporation, that the
record file in this appeal does not
disclose a sufficient factual basis for.

the decision made by BLM to reject
for selection lands therein described
which would enable this Board to
affirm that decision. In essence, ap-
pellant's contention is that in the ab-
sence of an accurate on-site survey,
the BLM's Decision placed an un-
justified reliance upon other infor-
mation which is not only inaccurate
but is too indefinite to support the.
rejection for selection of those lands
under appeal.

"Protraction diagram" is defined
in 43 CFR 2650-5 (1), as follows:

* * means the approved diagram of:
the Bureau of Land Management mathe-
matical plan for extending the public
land surveys and does not constitute an
official Bureau of Land Management sur-
vey, and, in the absence of an approved
diagram of the Bureau of Land Manage-
ment, includes the State of Alaska pro-
traction diagrams which have been au-
thenticated by the Bureau of Land
Management.

* The record file of this appeal, in-
sofar as it pertains to the issue of
determining the location of those
lands rejected within Sec. 32 as
being within two miles of the near-
est relevant boundary line of the
City of Cordova, includes; (1)
documentation from the Bureau of
Land Management which includes
the factual information obtained
and utilized in making this determi-
nation, (2) a stipulation entered in-
to by the appellant, Eyak Corpora-
tion, that the protraction method of
computation used in locating Cor-
dova's boundary by the: BLM is
both the agreed method of compu-
tation and also is a correct method
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,f measurement for the purpose of
determiningboundaries, (3) the re-
vised BLM status maps upon which
are plotted the location of the rele-
vant portions of the City of Cordo-
va indicating the boundary line as
well as the plotting of those por-
tions of Sec. 32 at issue. Upon BLM
having determined that informa-
tion used to compile a, protraction
diagram is sufficient to locate rele-
vant boundaries, and in the absence
of any contention or showing by ap-
pellant of particular error or unre-
liability, there is no compelling
reason to set aside a adecision based
'on such information. Based upon
the above-mentioned documents,
and stipulation of the parties, it is
the determination of the Board that
the State Director, BLM has suf-
ficiently met the burden of estab-
lishing a prima facie case that those
portions of Sec. 32 which lie within-
the lands described as the SWI/4NE
/4SI4tA, SET/4NW/ 4 SW/ 4 and the

N1/2 SWIAS7/435;/lA4 are within a two
mile distance from the nearest rele-
vant boundary. :of the City of Cor-
dova and are therefore not available
for selection pursuant to- provisions
of sec. 22 (1) of ANCSA.

[2] The State of Alaska contends
that this Board is without author-
ity to consider whether or not ap-
pellant, Eyak Corporation, is quali-
fied to come within the 'exception
under the regulations of 43 -CFR
2650.6 (a) which would allow selec-
tion within the two mile limitation,
notwithstanding, the language of
sec. 22 (1) of ANCSA, which, is a
complete prohibition to any selec-

tion within that distance. Further,
the State contends that the above-
quoted regulations are so clearly in
contradiction to see. 22 (.1) of
ANCSA as to be beyond the author-
ity of this Board to consider.

This Board is bound to accept the
provisions of the above regula-
tions.1 It would be beyond the juris-
diction of the Board to resolve any
issues of the conflict, if' any, be-
tween the provisions of ANCSA
and, these regulations promulgated
pursuant to sec. 25 of ANCSA.

[3] As previously noted, appel-
lant, Eyak Village Corporation
contends that if it should be found
that any of the lands described in
the 3LM decision at within the
two mile limitation as pr'scribed by
sec. 22(1) of ANCSA, 'that selec-
tion of those'lands wofild'not be
prohibited inasmuch as the Village
Corporation comes within the ex-
ception in 43 CFR 2650.6(a) which
in pertinent part is as follows:

except that a village corporation
organized by Natives of a community
which is itsel a first class or home-rule
city is not prohibited fn m king selec
tions within 2 miles from the oundary

of that first class:or home-rule city, un-
less such selections fall within 2 miles
from the boundary of another first class
or bome-ruale city which is not itself a
Native village or within 6 miles from the
boundary of Ketchikan.

In support of this agilentl, that
appellant qualifies 'unider the provi-
siois of the exception, it is stated
in pertinent part as follows:

7 An administrative agency is bound by its
own rules and regulations.. nited States r
rel A 'erdi V. ddasglinessjt '7- U.S. 260
(1554).
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* ': The organizers of Eyak are resi-
dents of the City of Cordova, and were
residents at the time of incorporation.
There have been close ties between the
village of Eyak and the City of Cordova
for many years and many of the Eyak
corporation organizers have played an
active part in the functioning of the city
as a body politic. The village of Eyak is
entirely included within the city limits
of Cordova. Thus, there are not only geo-
graphical, but historical and cultural
bonds between the-organizers and mem-
bers of Eyak Corporation and the City of
Cordova. (Statement of Reasons, May 12,
197-5.)

As previously noted parties to
this appeal have stipulated: (1)
that the City of Cordova was a first
class or home-rule city within the
flleaning of this issue as of Dec. 18,
1971; and (2) that the Native Vil-
lage of Eyak was outside the
boundaries of the City of Cordova,
until Jan. 8,,1972, when the City of
Cordova annexed the area which
included the Native Village of
Eyak.

The issue thus raised by appel-
lant is whether the decision of BLM
rejecting their application for selec-
tion of lands within the prohibition
described in sec. 22(1) of ANCSA,
must be reversed inasmuch as the
Eyak Corporation comes within the
defined exception in 43 CFR
2650.6 (a).

By Order of this Board on Dec.
10, 1974, which was approved by the
Secretary of Interior on Dec. 17,
1974, it was found that the Native
Village of Eyak met the necessary
requirements for eligibility as an
unlisted Native village pursuant
to sec. 11(b) (3) of ANCSA, 43

U.S.C. 1610(b) (3), and the regu-
lations promulgated ill 43 CFR
Part 2650.

The Board's determination that
Eyak qualified as an unlisted vil-
lage was based on the following
findings:

1. That the Village of Eyak on April
1, 1970, consisted of "community" within
the meaning of the definition of "Native
village" in 3(c) of ANCSA 43 U.S.C.
§1602 (c).

2. That the Native Village of Eyak did
have on April* 1, 1970, an identifiable
physical location within the area known
as "Oldtown" adjacent to Cordova.

3. That the Native Village of Eyak, on
April 1, 1970, was distinct from the City
of Cordova.

4. That the Native Village of Eyak, on
April 1, 1970, was not modern and urban
in character, within the meaning of the
regulations in 43 CFPR § 2651.2b (3).

5. That a majority of the residents of
the Native Village of Eyak, on April 1,
1970, were "Natives" enrolled pursuant
to § 3(b) and § 5 of ANCSA, 43 U.S.C.,
§ 1602(b) and,§ 1604.

Thus, it was concluded that as of
Apr. .1, 1970, the Native Village of
Eyak was eligible for benefits pro-
vided by ANCSA. Such a findings
necessaiily determined within the
meaning of 43. CFR 2651.2(b) (2),
(3) and (4), that Eyak was essen-
tially a "separate" community from
the City of Cordova. Factual find-
ings not supporting sch a conclu-
sion would have denied eligibility
to Eyak as a Native village, under
ANCSA.E

The very contentions now being
asserted by appellant to demon-
strate that Eyak is one and the same
community as the home-rule City of
Corlova, are among the basic fac-
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tors which would have denied the
quality of separateness necessary to
qualify Eyak as an unlisted Native
village under ANCSA.

The Board recognizes that the
determination of eligibility of a
Native village is a finding and con-
clusion reached under terms of
ANCSA and 43 CFR 26 51.2(b) (2)
and (4) as of Apr. 1, 1970, while
the provisions of 43 CFR 2650.6 (a)
require a factual determination to
be made as of Dec. 18, 1971.

As previously noted, the parties
to this appeal stipulated that the
Native Village of Eyak was outside
the boundaries of the City of Cor-
dova until annexed to the city on or
about Jan. 8, 1972. While annexa-
tion is an act of extending the
boundaries of a municipal govern-
ment for whatever mutual benefits
result to participants, it does not
follow that annexation results in a
complete alteration of the charac-
teristics of the total "community."
In short, the City of Cordova did
not thereby become a first class or
home-rule city organized by "Na-
tives" within meaning of the pro--
vision for an exception as described
in 2650.6(a) of ANCSA, solely be-
cause Eyak was annexed.

The exception described in 43
CFR 2650.6(a), in the opinion of
the Board, was intended to take
cognizance of a factual circum-
stance wherein the community of a
Native Village Corporation is es-
sentially one and the same as com-
mulity of the municipality being
comprised of a majority of Native
residents and being also a first class

or home-rule city as of Dec. 18,
1971. The necessity of Natives con-
stituting a majority of residents of
such a community as of Apr. 1,
1970, would be required for quali-
fication as an unlisted Native vil-
lage under ANCSA.

The date of actual formation of
Eyak Village Corporation for pur-
pose of obtaining benefits under
ANOSA is of no significance inso-
far as determining whether or not
this exception applies. In essence,
the situation covered by this excep-
tion is not that the Native Corpora-
tion came into existence after it was
in fact a legal part of the first class
or home-rule City of Cordova, but
rather that the Natives of a com-
munity being qualified as a Native
Corporation, also comprise the city
itself.

To effectuate the result proposed
by appellant in construing this ex-
ception tobe applicable to the Na-
tive Village of Eyak, would be a
result specifically opposed to sec.
11(b)(3)2 in that Eyak Corpora-
tion would be thus taking on the
character of being a "community"
one and the same as a first class city
and thereby being authorized to se-

e Section 11 (h) (8). "Native villages not
listed in subse . (b) (1) hereof shall be
eligible for land and benefits under this Act
and lands shall be withdrawn pursuant to this
sec. if the Secretary within two and one-balf
years from the date of enactment of this Act,
determines that-

" (A) twenty-five or more Natives were
residents of an established village on the 1970
census enumeration date as shown by the
census or other evidence satisfactory to the
Secretary, who shall make findings of fact in
each instance; and

"(B) the village is not of a modern and
urban character, and a majority of the resi
dents are Natives."
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lect lands within two miles of such
city which is both modern and
urban in character and in which the
majority of residents are: non-
Native. This characterization is
completely inconsistent with the
character of Eyak as a Native vil-
lage, separate and distinct from the
City of Cordova.

For the above reasons, it is con-
cluded by the Board that Eyak Na-
tive Village Corporation does not
meet the stated criteria of this ex-
ception described in 43 CFR 2650.6
(a) which would enable selection
of lands within two miles of the
boundary of the first class or home-
rule City of Cordova under the
terms of sec. 22(1) of ANCSA.

[41 It is further alleged by appel-
lant, Eyak Corporation, that BLM's
decision as to the described lands
rejected in Sec. 32, is inconsistent
with prior administrative; practice.
Specifically, it is argued that the
inconsistency involves a misappli-.
cation of policy by the. Bureau of
Land Management in not allowing
selection to be made in aliquot parts
even if a portion of that selected
part is within the two mile zone if
the major portion of the land mass
selected is outside the zone. In the
briefing filed in this appeal, neither
the Office of the Regional Solicitor
on behalf of the State Director,
BLM, nor the Attorney General on
behalf of the State of Alaska, refer
to this contention by the appellant.

The initial application filed by
the Village of Eyak for selection
on Nov. 27, 1974, did not include
any lands situated within Sec. 32.

amended application filed on Dec.
11, 1974, was for the following de-
scribed lands: T. 15 S., R. 3 W.,
Copper River Meridian, Sec. 32 and
herein described by aliquot parts of
the Sec. by capital letter and frac-
tions as follows: S 1/2 SW 1/4 SW
1/4; all uplands. The appliation as
again amended on Dec. 6, 1974,
added lands described as follows:

T 15 S-R 3 W, CRM
Section 23: SE 1/4 SE 1/4 SE 1/4; All

uplands
Section 24: SW 1/4 SW 1/4; All up-

lands
Section 25: N 1/2 NW 1/4 NW 14; All

uplands ecl. AA-5880
Section 26: E 1/2 NE 1/4 NE 1 ; All

uplands
Section 32: SW 14 NE 14 SW 1/4, SE

1/4 NW 1/4 SW 1/4, N ½ SW2 T 1/4 SW

1/4; All uplands

Sec. 13(b) of ANCSA recites as
follows:

All withdTawals, selections, and ol-
veyances pursuant to this Act shall be as
shown on current plats of survey or pro-
traction diagrams of the Bureau of Land
Management, or protraction diagrams of
the Bureau of the State where protrac-
tion diagrams of the Bureau of Land
Management are not available, and shall
conform as nearly as practicable to the
United States Land Survey System.

43 CFR 2650.5-1 (a) Survey Re-
quirements, General:

Selected areas are to be surveyed as
provided in sec. 13 of the act. Any survey
or description used as a basis for con-
veyance must be adequate to identify the
lands to be conveyed.

The rectangular system of sur-
veys of the public lands was estab-
lished by Congress in 1796 (43
U.S.C. § 751-774 (1970)). The

224-346-77-4
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smallest subdivisions mentioned by
Congress are the "quarter quarter
sections," i.e. 40 acres (43 U.S.C.
§ 753 (1970) ). And the long es-
tablished rule of the Department is
that the quarter quarter section,
with a fractional lot, is ordinarily
the lillimum unit of land for clas-
sification and disposal. Jacob N.
lfassemnan 74 ID 392 (1967), Rob-
ert P. Kulzklcel, 74 ID 373 (1967).

In the Bureau of Land Manage-
ment's glossary of public land
terms, 1959 Ed., are found perti-
nent definitions of:

A "legal subdivision" is defined
as:

In a general sense, a subdivision of a
township such as a section, quarter sec-
tion, lot, etc., which is authorized under
the public land laws; in a; strict sense, a

regular subdivision.

A "regular subdivision" is de-
fined as:

Generally speaking, a subdivision of a
section which is an aliquot part of 640
acres, such as a half section of 320 acres,
quarter section of 160 acres and quarter
quarter section of 40 acres.

Finally, a "smallest legal subdi-
vision" is defined as:

For general purposes under the public
land lavs, a quarter quarter section. Un-
der certain of these laws and under spe-
cial conditions, applicants, claimants,
etc., can select subdivisions smaller than
a quarter quarter section.

As noted, the glossary defines
smallest legal subdivision as a quar-
ter quarter section. This interpreta-
tion of the siallest legal subdivi-
sion as a quarter quarter section is
sustained in both judicial and ad-
miinistrative cases. It was so defined

by the Supreme Court of the
United States in Warren v. 7an
Brunt, 86 U.S. (19 Wall.) 646, 652
(1873), where it was stated that
"there is no legal subdivision of the
public lands less than a quarter of
a quarter section or 40 acres, except
in the cases of fractional sections."'

Further division by description
of aliquot parts of a section has
been permitted only vhere peculiar
conditions have required otherwise,
or where Congress has specially
provided otherwise (see Robert Ray
Speneer, State of Aizona, 53 I.D.
149 (1930), and matters cited there-
ill).3 There has been no contention
by, appellant or showing from an
examination of the record. of this
appeal that either a Congressional
Act' or a regulation from the De-
partment of Interior is applicable
insofar as authorizing any devia-
tion from the application of prin-
ciples of the rectangular public
land survey system in this matter.
The effect of the above is that sec-
tion subdivisions must be designated
in the same manner as that in
which subdivisions are designated
for larger subdivision of' sections,
i.e., in terms of aliquot portions of
the subdivisions. Inasmuch as ap-
plication had been made for what

was therein described as the S1/2
and also the NTi/ 2 of the SWI4SW/4
of Sec. 32, such, in fact, comprises
the SW/4 of the SW1/4 of that Sec.
The effect of the BLM decision by
not describing that quarter quarter

EXamples of Congressional directions to
the contrary may be found in the Placer and
Lode Mining Lavs (30 U.S.C. 1946 1d. Chap.
2), and in the Small Tract Act.
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section in an authorized manler
was to permit rejection' of a portion
thereof by utilizing a further un-
authorized subdivision i.e., (N1/2
SWI/4 SWl/4) and thereby to reject
a portion of the quarter quarter
section while allowing selection and
approval of the balance of that
same quarter quarter section.-For
the above reasons, since application
was made for land whIich comprises
theSW1A4SWl/ 4 of Sec. 32, it can-
not be further divided by descrip-
tion of aliquot parts for purposes
of determination of selectability
under the terms of ANCSA.

By describing selected lands af-
fected by provisions of sec. 22(1)
of ANCSA. as "lands which are
within two. miles from the bound-
ary," description must be limited to
thle smallest aliquot Part of the Sec-
tion permitted. Thus, it is deter-
mined by the Board that unless all
of the smallest legal subdivision,
i.e., 1/41/4 of a Sec., is situated with-
in the prohibited two' mile distance,
BLM cannot reject an application
for selection as being contrary to
sec. 22(1) of ANCSA.

For the above reasons, it is the
decision of this Board that; State
Director, BLA's' decision in which
rejection was made -of land de-
scribed as the N1/2 SW1oSW f/4 of
Sec. 32 is hereby reversed. It is
funrtheri the determination of this
Board that inasmuch as' a portion of
the allowed subdivision d6scription,
the SWj'A SW1/ 4 of Sec. 32, lies out-
side of the two mile prohibited dis-
tance from the 'ieatest relevant

boundary line of the City of
Cordova, that all of said subdivi-
sion must be allowed for selection
by Eyak Corporation.

[51] It is further the contention of
appellant, Eyak Corporation, that
those small portions of land which
lie within the. NE1/4 SW/4 and also
within the NW/14 SW1/ of Sec. 32,
unless allowed to be included for
selection along with lands located
in the SWA/4 SW1/4 of the same sec-
tion, 'that such rejection would re-
sult in such a small area being iso-
lated in contradiction to the concept
and policy of ANCSA, in that all
selected lands neel to be within a
compact and contiguous tract. The
portion lof At NCSA dealing with
the requirement of village corpora-
tion selections being coinapact and
contiguous is in sec. 12(a) (2) and
in regulations located in 43 CFR
26.51.4. A reading of. this section of
-VNCSA 'and the applicable rule
'makes clear that these conditions
apply only to lands'that are in fact,
and which have been determined to
be actually available for selection
by' the Native corporation. The
status of the described lands in this
instance are that they are situated
wholly within a prohibited area
u n d e r a specific provision of
ANCSA and are thereby unavail-
able- for slection.:

In summary, pursuant to the
authority delegated to the' Alaska
Native Claims Appeal' Board by
the' Secretary of the Interior, 43.
CFR 4.901, 'the Decision' of the
Alaska State Director, Bureau of
Land Manageiiaent # 'AA-8447-A,

484]
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rejecting in part, appellant's ap-
plication of lands described in T. 15
S., R. 3 W., Copper River Meridian,
anti the subject of this appeal, is for
reasons given in the foregoing de-
cided as follows: -

Affirmed as to lands described
within Secs. 23, 24, 25 and 26 (coin-
mnonly known as Mavis Island);

and
Affirmned 'as to lands described;

therein as SW1A4NEI4SW1/ 4 and
SEl/ 4 NW1/ 4 SW1/4 of Sec. 32; and

Reversed as to lands described
therein as the N/ 2 SElISAVW1 of
Sec. 32.

This represents an unanimous
decision of the Board.

JUDITH M. BRADY,

Chairman.

WE CONCUR:

ABIGAIL 1F. DUNNING,
Member of the Board.

LAWRENCE A. MATSON,
Member of the Board.

APPEAL OF WISENAX, INC.*

1 ANCAB 157

Decided Septemiber 15, 1976

Appeal from the Acting Chief Adjudi-
cator for the Alaska State Director,
Bureau of Land Management
XF-19749, dated May 9, 1974, re-
jecting an application for a Native
group selection filed under sec. 14(h)
of the Alaska Native Claims Settle-
ment Act, 43 U.S.C. §§ 1601-1624

*Not in Chronological Order.

(Supp. IV, 1974), as amended, 89
Stat. 1145 (1976).

The Decision of the Bureau of
Land Management #F-19749, dated
May 9 1974, affirmed Sept. 15, 1976.

1. Alaska Native Claims Settlement
Act: Alaska Native Claims Board:
Appeals: Jurisdiction

The Alaska Native Claims Appeal Board
does not have jurisdiction to adjudicate
the Secretary's authority to withdraw
and reserve public lands for a utility and
transportation corridor within the mean-
ing of sec. 17(c) of the Alaska Native
Claims Settlement Act.

2. Alaska Native Claims Settlement
Act: Land Selections: Generally-
Alaska Native Claims Settlement Act
Withdrawals: Generally

A withdrawal of public lands for a til-
ity and transportation corridor under
sec. 17(c) of the Alaska Native Claims
Settlement Act, subject to valid existing
rights, precludes selection of those lands
by a Native group under sec. 14(h) of
the Alaska Native Claims Settlement Act.

APPEARANCES: John W. Burke,
Esq., Office of the Regional Solicitor,
on behalf of State Director, Bureau
of Land Management; William H.
Timme, Esq., on behalf of Wisenak,
Inc., and Doyon, Ltd..

OPINION BY CHAIRMAN
BRADY

ALASKA NATIVE CLAIMS
APPEAL BOARD

The Alaska Native Claims Ap-
peal Board pursuant to delegation
of authority in the Alaska Native
claims Settlement Act, as amended,
43 U.S.C. §§ 1601-1624 (Supp. IV,
1974), and implementing regula-
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rejecting in part, appellant's ap-
plication of lands described in T. 15
S., R. 3 W., Copper River Meridian,
anti the subject of this appeal, is for
reasons given in the foregoing de-
cided as follows: -

Affirmed as to lands described
within Secs. 23, 24, 25 and 26 (coin-
mnonly known as Mavis Island);

and
Affirmned 'as to lands described;

therein as SW1A4NEI4SW1/ 4 and
SEl/ 4 NW1/ 4 SW1/4 of Sec. 32; and

Reversed as to lands described
therein as the N/ 2 SElISAVW1 of
Sec. 32.

This represents an unanimous
decision of the Board.

JUDITH M. BRADY,

Chairman.

WE CONCUR:

ABIGAIL 1F. DUNNING,
Member of the Board.

LAWRENCE A. MATSON,
Member of the Board.

APPEAL OF WISENAX, INC.*

1 ANCAB 157

Decided Septemiber 15, 1976

Appeal from the Acting Chief Adjudi-
cator for the Alaska State Director,
Bureau of Land Management
XF-19749, dated May 9, 1974, re-
jecting an application for a Native
group selection filed under sec. 14(h)
of the Alaska Native Claims Settle-
ment Act, 43 U.S.C. §§ 1601-1624

*Not in Chronological Order.

(Supp. IV, 1974), as amended, 89
Stat. 1145 (1976).

The Decision of the Bureau of
Land Management #F-19749, dated
May 9 1974, affirmed Sept. 15, 1976.

1. Alaska Native Claims Settlement
Act: Alaska Native Claims Board:
Appeals: Jurisdiction

The Alaska Native Claims Appeal Board
does not have jurisdiction to adjudicate
the Secretary's authority to withdraw
and reserve public lands for a utility and
transportation corridor within the mean-
ing of sec. 17(c) of the Alaska Native
Claims Settlement Act.

2. Alaska Native Claims Settlement
Act: Land Selections: Generally-
Alaska Native Claims Settlement Act
Withdrawals: Generally

A withdrawal of public lands for a til-
ity and transportation corridor under
sec. 17(c) of the Alaska Native Claims
Settlement Act, subject to valid existing
rights, precludes selection of those lands
by a Native group under sec. 14(h) of
the Alaska Native Claims Settlement Act.

APPEARANCES: John W. Burke,
Esq., Office of the Regional Solicitor,
on behalf of State Director, Bureau
of Land Management; William H.
Timme, Esq., on behalf of Wisenak,
Inc., and Doyon, Ltd..

OPINION BY CHAIRMAN
BRADY

ALASKA NATIVE CLAIMS
APPEAL BOARD

The Alaska Native Claims Ap-
peal Board pursuant to delegation
of authority in the Alaska Native
claims Settlement Act, as amended,
43 U.S.C. §§ 1601-1624 (Supp. IV,
1974), and implementing regula-
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tions in 43 CFR Part 2650 and Part
4, Subpart J, hereby makes the fol-
lowing findings, conclusions, and
decision, affirming the decision of
the State Director, Bureau of Land.
Management #F-19749 (herein-
after referred to as the State
Director).

Pursuant to regulations in 43
CFR Part 2650, the State Director
is the officer of the United States
Department of the Interior who is
authorized to make final decisions
on behalf of the Secretary on land
selections under the Alaska Native
Claims. Settlement Act, subject to
appeal to this Board.

On May 9, 1974, the Acting Chief
Adjudicator for the State Director
issued a decision rejecting as un-
available for selection by Wisenak,
Inc., lands described in Ts. 30 and
31 N., Rs. 11 and 12-W., Fairbanks
Meridian. 'The decision states that
Wisenak, Inc., filed an application
for a Native group selection on
Dec. 17,1973, inder the Alaska Na-
tive Claims Settlement Act. On
Dec. 28, 1971, PLO No. 5150 with-
drew the above-described lands
from. all forms of appropriation
under the public land laws, includ-
ing leasing under the mineral leas-
ing laws, selection by the State of
Alaska under the Alaska Statehood
Act, and from selection by any Na-
tive group or village or regional
corporation under the Alaska Na-
tive Claims Settlement Act of Dec.
1 1971.

In view of the above, the Decision
concluded that the lands described
in the application for selection filed

on Dec. Th 1973, were not available
for, selection on that date. Accord-
ingly, the application was thereby
rejected.

On June 25, 1974, Wisenak, Inc.,
filed a Notice of Appeal to the Deci-
sion of the State Director rejecting
the Wisenak, Inc., selection and
subsequently on Aug. 28, 1974,
filed Appellant's Statement of Rea-
sons for appeal.

Appellant contends that the Deci-
sion appealed from is in error and
that its application for selection of
lands should be reinstated and
granted. The right of selection of
the subject lands was guaranteed
to the Native people of Wiseman
by the Act, and thus the right of
the group corporation to the land in
the locality of Wiseman was a valid
existing right and not subject to the
terms of PLO No. 5150. In the
alternative the appellant argues
that the Secretary is without the au-
thority to preclude selection by a
Native group of lands in the utility
corridor established by PLO No.
5150. Neither the Act nor the Secre-
tary's general statutory powers pro-
vide the basis for his action. The
exclusion of Native group selections
under PLO No. 5150 is an ultra
vires act and must be regarded as a
nullity. As such, PLO No. 5150 can-
not stand as the basis for the deci-
sion by the Bureau of Land Man-
agement.,

The State Director, in its re-
sponse, argues that appellant's
Statement of Reasons challenges
the validity and legality of PLO
No. 5150 and BLM's resulting deci-
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sion. The issues thus raised by ap-
pellant pertain directly to the scope
of authority vested in the Alaska
Native Claims Appeal Board by
by the Secretary. The State Di-
rector argues that the authority of
the Board is restricted to the review
of findings of fact or decisions
rendered by Department officials in
matters relating to ANCSA selec-
tions. The Board is not author-
ized to countermand Departmental
policy or to declare invalid Secre-
tarial Orders.

In the alternative the State Di-
rector argues that if the Board
decides that it has the requisite au-
thority to take jurisdiction over the
subject matter of this appeal, that
the appellant is precluded from se-
lecting these lands by prefatory
language of sec. 14 (h) which limits
selections to unreserved and unap-
propriated public land located out-
side the areas withdrawn by secs. 11
and 16.-Because the lands in ques-
tion were withdrawn for the trans
Alaska pipeline corridor, the lands
being thus- appropriated cannot be
available for selection.

The State Director further ar-
gues that contrary to appellant's
contentions that sec. 1T(c) permits
groups to select corridor lands,
there is in fact no absolute right for
Native groups to receive land. Sec.
14 (h) (2)- gives the Secretary dis-
cretionary authority to select lands
for Native groups-as opposed to the
mandatory language of sec. 11
which specifically withdraws lands
for village and regional selection.
In this particular situation, the Sec-

retary exercised his discretion and
withdrew Ts. 30 and 31 N., Pus. 11
and 12 W., for the pipeline corri-
dor and not for the Native GroLp
of Wisenak. Therefore, appellant
has no statutory basis for its appeal.

Appellant, in a supplemental
brief, responds to the State Direc-
tor's contentions by stating that the
regulations for Native group se-
lection under -sec.- 14(h) (2) of
ANCSA,: as set forth in 43 CFR
2653.0-3;- recognized the Secre-
tary's obligation to make with-
drawals for Native groups. Second,
the date of the passage of the Act,
'Dec. 18, 1971, is recognized to be
the date on which the rights of such
groups vest. Third, the mandatory
nature of the location of the acreaoe
entitlement is recognized. Any dis-
cretion which the Secretary may
iave once possessed was exercised

and BLM cannot now maintain
that such discretion is of a continu-
ing nature so as to violate. the reou-
lations which have been adopted to
the detriment of those claiminu

nder them.
Furthermore, appellant argues

that the requirement of ANCSA sec.
14(h) that the land be unreserved
and unappropriated is likewise met.
For on the date on which the ap-
pellant's right to select land became
vested, Dec. 18, 1971, the land sur-
rounding the appellant's locality
was unreserved and unappropri-
ated.

DISCUSSION

[1] This Board does not have
jurisdiction to adjudicate the Secre-
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tary's authority to withdraw and
reserve public lands for a utility
and transportation corridor within
the meaning of sec. 17(c) of
ANCSA. The Board is bound by
PLO No. 5150, as issued by the Sec-
retary.

PLO No. 5150 states:

* Subject to valid existing rights,
the following described lands are hereby
withdrawn from all forms of appropri-
ation under the public land laws * .* *
and is also withdrawn from * selec-
tion by any native group or village or
regional corporation under the Alaska
Native Claims Settlement Act of Dec. 18,
1971 * and reserved as a utility and
transportation corridor within the mean-
ing of sec. 17(c) of said Alaska Native
Claims Settlement Act * * *

[2] Although PLO No. 5150
withdraws and reserves these lands
subject to the general exception of
"valid existing rights," the Public
Land Order precludes selection of
these lands by Native groups. If the
Order were read as appellant con-
tends, so that Wisenak, Inc., did
have a "valid existing right" in the
lands withdrawn, then the specific
preclusion of Native group selec-
tion of these lands would be mean-
ingless urplusage. PLO No. 5150
liust, therefore, be read so as to pre-
clude selection by any Native group
of the lands withdrawn.

Although the Board does not
have jurisdiction to question the
authority of the Secretary to issue
PLO Nd. 5150, the Board does wish
to point out that this Public Land

Order is not inconsistent with the
terms of secs; 14(h) and 14(h) (2)
which allow for Native group selec-
tion only of unreserved and unap-
propriated public lands. Nor is it
inconsistent with sec. 17(c) of
ANCSA which specifically pre-
cludes Native village and regional
corporation selection of lands sub-
sequently withdrawn for utility
corridors by the Secretary under
his existing authority. If the provi-
sions of sec. 1 (c) were not included
within ANCSA, the village and
regional corporation could select
lands withdrawn for utility corri-
dors by the Secretary because such
lands would be "public lands" avail-
able for such selection. Native
groups, however, may not select
"public lands)" as defined by sec. 3
(e) and withdrawn by sec. 11 of
ANCSA; Native groups, under sec.
14 (h), mayi select only* from lands
that are "unappropriated and unre-
served." Lands withdawn for a util-
ity corridor are appropriated and
reserved. Therefore, sec. 14(h), by
its own terms, prevents Native
groups from selecting lands with-
drawn by the Secretary for utility
corridors, and the authority of the
Secretary to prevent Native group
selection.of lands so withdrawn is
not in any way derived from sec. 17
(c).

NOW THEREFORE, the deci-
sion of the Bureau of Land MIan-
agenrent #F-19749, dated May 9,
1974, is affirmed.
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This represents an unanimous
decision of the Board.

JUDITH M. BRADY,

Chairm a.

7 CONCUR:

ABIGAIL F. DUNNING,

M1emnber of the Board.

LAWRENCE A. MATSON,
IlIemnber of the Board.

APPEAL OF EKLUTNA, INC.*

1 ANCAB 165

Decided September 28,1976

Appeal from the Decision of the
Alaska State Director, Bureau of Land
Management #AA-6661-B, dated
Aug. 1, 1974, rejecting in part a land
selection application of Eklutna, Inc.,
under sec. 12 of ANCSA, 43 U.S.C.
secs. 1601-1624 (Supp. IV, 1974), as
amended, 89 Stat. 1145 (1976).

Decision of the Bureau of Land
Management, dated Aug. 1, 1974,
reversed Sept. 28, 1976.

1. Alaska: Alaska Native Claims Set-
tlement Act-Alaska Native Claims
Settlement Act: Survey: Generally

Procedures adopted to implement the
Public Land Survey System as provided
in Title 43, Chapters 1 and 18, and regu-
lations promulgated thereunder are made
applicable to land withdrawals by sec.
13 of ANCSA.

Establishing of "standard parallel" or
"correction" lines in compliance with au-
thorized procedure to implement Public

iNot in Chronological Order.

Land Survey System is not inconsist-
ent with provisions of sec. 11(a) (1)
withdrawal.

2. Alaska Native Claims Settlement
Act: Survey: Generally-Alaska Na-
tive Claims Settlement Act: Survey:
Standard Parallel-Alaska Native
Claims Settlement Act: Withdrawals:
Cornering

Where townships, which by legal de-
scription have a common corner, are not
in actual physical contact due solely to
the location of a "standard parallel" or
"correction" line, the requirement of sec.
11(a) (1) (B) or (C) that townships
"corner" will be considered complied
with.

3. Alaska Native Claims Settlement
Act: Withdrawals: Cornering-
Alaska Native Claims Settlement Act:
Land Selections: Generally

The provisions of sec. 12(a) (2) of
ANCSA and regulations in 43 CFR sec.
2651.4 that lands selected-"be contigu-
ous and in reasonably compact tracts"-
are not inconsistent with a finding that
townships are properly withdrawn nder
sec. 11(a) (1) (B) or (C) though actual
physical cornering is prevented due to a
township-offset resulting from location of
a "standard parallel."

APPEARANCES: John R. Snodgrass,
Esq., law firm of Graham & James and
James Vollintine, Esq., on behalf of
Cook Inlet, Inc.; John W. Burke III,
Esq., Office of the Regional Solicitor;
James N. Reeves, Esq., Assistant State
Attorney General; Saul R. Friedman,
Esq., law firm of Rice, Hoppner,
Blair & Hedland, E. G. Burton, Esq.,
and J. W. Sedwick, Esq., law firm of
Burr, Pease & Kurtz, Inc., on behalf
of Ekniltna, Inc.
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OPIATION BY CHAIR2A1NA
BRADY

ALASKA NATIVE: CLAIMS
APPEAL BOARD

The Alaska Native Claims Ap-
peal Board, pursuant to delegation
of authority in the Alaska Native
Claims Settlement Act, as arended,
43 U.S.C. sees. 1601-1624 (Supp.
IV, 1974) and implementing regu-
lations in 43 CFR Part 2650 and
Part 4, Subpart J, hereby makes the
following findings, onclusions, and
decision reversing that decision of
the State Director, Bureau of Laud
Management #AA-6661-B (here-
inafter referred to as State
Director).

Pursuant to regulations in 43
CFR Part 2650, the State Director
is the officer of the United States
Department of the Interior who is
authorized to make final decisions
on behalf of the Secretary on land
selections under the Alaska Native
Claims Settlement Act, subject to
appeal of this Board.

On Aug. 1, 1974, the State Direc-
tor issued a decision rejecting in
part as unavailable for selection by
Eklutna, Inc., lands therein de-
scribed as T. 17 N., R. 3 E., Seward
Meridian, Alaska. The decision re-
cites that on Apr. 23,1974, Eklutna,
Inc., submitted an application for
lands in accordance with Alaska
Native Claims Settlement Act of
Dec. 18, 1971 (43 U.S.C. §1601
(1970)). The selection application
included various lands in the fol
lowing townships; inter lia, T. 17

N., R. 3 E., of the Seward Meridian,
Alaska. Said decision made findings
sullinnarized as follows:

Sec. 12 (a) (1) of ANCSA:

* * selection shall be made from
lands withdrawn by subsection 11
(a)

See. 11(a) (1) of ANCSA:

:r rS : , * * : *

(B) The lands in each township that
is contiguous to or corners on the town-
ship that encloses all or part of such
Native village; and

(C) The lands in each township that
is contiguous to or corners on a town-
ship containing lands withdrawn by para-
graph (B) of this subsection.

* : -*, * f* * * .

T.17 N., R. 3 E., Seward Meridian,
is not contigous to, nor does it
corner on the townships in which
the Village of Eklutna is located.
Neither does it corner o, nor is it
contiguous to, the preceding town-
ships. Therefore, it is not among
the lands withdrawn under the
terms of ANCSA for selection by
the Village of Eklutna. In view of
the above, selection application
AA-6661-B is rejected as it per-
tains to T. 17 N., R. 3 E., Seward
Mleridian, Alaska.

Appellant, Eklutna, Inc., asserts
in its Notice of Appeal, filed Aug.
20, 1974, as well as in its Brief in
Response, filed on Apr. 20, 1976,
that the matters in dispute and
issues raised in this appeal are as
follows:

1. That the land which is subject to
this appeal, T. 17 N., R. 3 E., Seward

5015oo]



502 DECISIONS OF THE DEPARTMENT OF THE INTERIOR (83 ID.

Meridian, Alaska, lies within the with- A brief, filed Apr. 9, 1976, by the
drawal area of sec. 11(a) because it is Regional Solicitor's Office on behalf
contiguous to T. 17 N., R. 2 E., T. 16 N., of BLM1, variously asserts as fol-
R. 1 E., Seward Meridian, as those terms
are used in sec. 11 (a) (1). lows:

2. Whether the NE corner of T. 16 N., 1. That the withdrawal language of
. 1 E., corners within the meaning of sec. 11 (a) (1) of ANOSA is clear and un-

sec. 11 (a) (1) (B) of ANCSA with the ambiguous and requires no interpreta-
SW corner of T. 17 N., R. 2 E., when in tion, and analysis could only conclude
fact, as disclosed by protracted survey that the T. 17 N., R. 3 E., is not with-
they are 347.82 feet apart when such drawn for selection by Eklutna.
distance is occasioned by reason of a sur-
vey "correction line."' 2. That T. 17 N., R. 2 E., by being offset

from T. 16 N., R. 1 E., in an amount of
Answering Brief, filed Jan. 27, 5.28 chains is neither contiguous to nor

1976, by the State of Alaska in sup- cornering on that township and there-
port of the decision of BLI and in fore, does not meet the terms of sec. 11

Statement of (a) (1) (B) but does, however, meet theresponse to appellant's Statemellt of withdrawal conditions of (C).
Reasons, asserts its support of the 3. That T. 17 N., R. 3 E., is offset a
conclusion reached in the BLI de- further distance of 10.55 chains from the
cision that T. 17 N., R. 2 E., is NE corner of T. 16 N., R. 2 E., which pre-
neither contiguous to, nor cornerinof vents T. 17 N., R. 3 E., from being with-

drawn under (C) since it is not contigu-
on, the core township of Eklutna, ous with, nor cornering on, another
Inc. (T. 16 N.,. R. 1 E.), as required township which is withdrawn under (B).

by sec. 11 (a) (1) (B) and that the 4. The fact that the offset is caused by
clear language of the statute leaves a meridian convergence correction pur-

o room for interpretation as pro- suant to compliance with the official sys-
tem of survey provides for no justifica-

posed by the. appellant. The State tion for not applying the clear language

argues that although ELM's deci- of the terms of ANCSA which results in
sion results in. a reduction of town- Eklutna, Inc., having for selection at

ships withdrawn under sec. 11 (a) least 25 townships.
(1) (C), such does not provide suf- There is no issue raised in this
ficient reason to reverse that deci- appeal regarding the standiig of
sion. Further, that ANCSA recog- any party before this Board in this
nizes variances in the amount of matter.
lands actually available for selec- The Board finds that a number
tion will depend on factors different of factual matters material to this
with each village and provides for appeal are neither disputed nor de-
deficiency .withdrawals under sec. nied by any party and therefore do
11 (a) (3) to assure full entitlenent. not constitute issues requiring spe-
The State contends that the loss to cific determination:
appellant of this township with- 1. Eklutna Native Village is physically
drawal due to a "township offset" is situated in both T. 16 N., R. 1 W., and T.

to reduction of avail- 16 N., R. 1 E., Seward Meridian, Alaska,
anlogos t : which thus determines those townships

able lands for any other reason Which are made available for selection
under terms of ANCSA. under withdrawal of sec. 11(a) (1)
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2. A "standard parallel,".which is also
called a "correction line," extends east
and west from the Seward Meridian at
this interval which is common to the
north boundary of T. 16 N., R. 1 E., and
also the south boundary of T. 17 N., R.
2 B.;

3. By legal 'description, the southwest
corner of T. 17 N., 11. 2 E., would be also
the northeast corner of T. 16 N., P. 1 E.,
and thus a common corner to both;

4. By legal description, 'and in fact, T.
17 N., R. 3 E., is contiguous with T. 17
N., R. 2 E.

5. By 'official protraction diagram, rec-
tangular system of survey for the Bureau
of Land Management, S-14,3, approved
June 29, 1960, it' is determined that the
southwest corner of T. 17 N., R. 2 E., is
offset 5.28 chains, along said standard
parallel, east from the northeast corner
of T. 16 N., R. 1 E.

The dispositive issue' raised in
this appeal is "whether a township
which, by le'gal description, is l-
cated within a sec. 11(a) (1) (B) or
,(C) withdrawal, becomes excluded
from the withdrawal and thus un-
available, for selection under sec. 12
(a), when the failure to be a town-
ship that is "contiguous to or cor-
ners on," is due solely to having as
a common boundary a "standard
parallel" or: "correction line" pur-
suant to practice of United States
Land Survey 'System required by
sec. 13(b) of ANCSA.

[1] The United States land Sur-
vey System has been made appli-
cable to all proceedings under
ANCSA by provisions of sec. 13 as
follows:

(a) The Secretary shall survey the
areas selected or designated for convey-
ance to Village Corporations pursuant to
the provisions of this Act. He shall mon-
ument only exterior boundaries of the

selected or designated areas at angle
points and at intervals of approximately
two miles on straight lines. * H * He shall
survey within the areas selected or desig-
nated land occupied as a primary place
of residence, as 'a primary place of busi-
ness, and for other purposes,. and any
other land to be patented under this Act.

(b), All withdrawals, selections, and
conveyances, pursuant to this Act shall
be as shown on current plats of. survey
or protraction diagrams of the Bureau
of Land Management, or protraction dia-
grams of the Bureau of the State where
protraction diagrams of the Bureau of
Land Management are not available, and
shall conform as nearly as practicable to
the United States Land Survey System.

The system of public land survey
was extended to the Territory of
Alaska by Act of 1899 C. 424, §1,
30 Stat. 1098. Upon admission of
Alaska as a State on Jan. 3, 1959,
72 Stat. 339, coverage by general
land law became, applicable. The
following portions of Title 43, Pub-
lie Lands, Chapter 18, Survey of
Public Lands (43 U.S.C. §§ 75.1-774
(1970)), are appropriate to the
issues before this, Board in this
appeal:

Section 751, Rules of Survey:

The public lands shall be divided by
north and south lines run according to
the true meridian, and by others crossing
them at right angles, so as to form town-
ships of six miles square, * *.

Second. The corners of the townships
must be marked with progressive num-
bers from the beginning; each distance
of a mile between such corners must be
also distinctly marked with marks differ-
ent from those of the corners.

* -* X. * * -* *

Fifth. Where the exterior lines of the
townships which may be subdivided into
sections or half-sections exceed, or do not

5001



504 DECISIONS OF THE DEPARTMENT OF THE INTERIOR1 [83 I.D.

extend six miles, the excess or deficiency
shall be specially noted, and added to or
deducted from the western and northern
ranges of sections or half-sections in such
township, according as the error may be
in running' the lines from east to west,
or from north to south; the sections and
half-sections bounded on the northern and
western lines of such townships shall be
sold as containing only the quantity ex-
pressed in the returns and plats respec-
tively, and all others as containing the
complete legal quantity.

* * a * * *: :

Being delegated the responsibil-
ity of implementing the United
States Land Survey System (Title
43, Public Lands, Chapter 1, Bureau
of Land Manaigement, 43 U.S.C.
§1 1-18 (1970)), BLM has, under
appropriate regulations, described
the process of establishing and the
necessity for deteriniiing township
offsets due to meridian conver-
gence.' Since the basis for establish-
ing "standard parallel" lines every
24 miles from the established base
line is not an issue in this appeal, it
will be unnecessary to engage in a
detailed discussion. Some observa-
tions will be noted, however, as to
the results of establishilng this 4th
standard parallel north along the
Seward Meridian, which is the north
boundary line of both core town-
ships of Eklutna, Inc., herein
described.

The necessity of locating both
standard parallels or correction
lines and guide meridians under the

'Chapter III, The Systems of Rectangular
Surveys, Manual of Instructions for the. Sur-
ve2y of the Public Lands of the United States,
1973, prepared by the Bureau of Land Man-
agement, Technical Bulletin 6, describes, the
process of and necessity for township offsets
due to meridian convergence.

public land survey system has as its
function the reestablishing of the
correct measuremen t of township
boundaries. The actual measure-
ment along the principal meridian
of 24 miles to determine the "stand-
ard parallel" or correction line,
the actual measurement along the
"standard parallel?' of 24 miles to
determine the guide meridian and
the actual measurement along the
guide meridian, which is projected
on the true meridian, is for the pur-
pose of establishing new corners for
townships which lie to the north of
that "standard parallel." The result
is that due to meridian convergence,
those townships which have a
"standard parallel" for a north
boundary must be of a shorter dis-
tance than those townships which
have the salme "standard parallel"
for a south boundary. This manner
of making necessary corrections to
compensate for the convergence of
meridians is well known and needs
no substantiation here. It is readily
seen and undisputed in this appeal
that the northerly boundary line of
T. 16 N., R.. 1 E., being less than
six miles in length, results from a
regular requirement under the sys-
tem of rectangular surveys and is
not the result of a peculiar instance
involving only this particular town-
ship in relation to the township im-
mediately to the north, ie., T. 17 N.,
R. 1 R. Thus, the result is not only
inevitable, but is a regular occur-
rence that townships which by legal
description corner on each other,
i.e., have a common corner, are
physically prevented from doing so
by an increasingly greater distance
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the more northerly the lands are
situated.

[2] The manner provided in
ANCSA for determining the loca-
tion of those townships which are
withdrawn in relation to the town-
ship or townships in which the eli-
gible Native village is situated and
thereby made available for selection
is set forth in see. 11(a) (1)

, ,, * *; * * *

(B) The lands in each township that
is contiguous to or corners on the town-
ship that encloses all or part of such
Native village; and.

(0) The lands in each township that
is contiguous to or corners on a township
containing lands withdrawn by para-
graph (B) of this subsection.

* *: * * - * *. * D

The approach of describing lands
being withdrawn under sec. 11(a)
in addition to each township that
encloses all or part of any eligible
Native village under ANCSA, was
to so describe townships in tiers
of concentric circles which sur-
rounded the. "core-towvuships" of
each village and to insure protection
from disposition to other parties.
Such a method not only proVided
preciseness of identifying lands
withdrawn in relation to the "core-
township," and thereby eliminated
"free floating;" withdrawals, but
assured that no lands available for
withdrawal were omitted.

BLM, through the Regional Soli-
citor, argues that provisions of
ANCSA rflect Congressional in-
tent that selection rights were in-
tended in only 25 townships, 26 in
event a village is within two town-

ships, and cites portions of the Con-
ference Report as authority there-
for.2 A review of the Conference
Report, as well as committee hear-
ings prior thereto, indicates to the
Board that references describing
the withdrawal area as the "25-
townshlip area" were merely to de-
scribe the result of applying the
format of sec. 11(a) (1) to an area
from which it was anticipated selec-
tion would be made and not to de-
scribe .any lilitations. In fact,
application of sec. 11(a) (1) in this
instance, encompjasses 28 townships
in addition to the, two core-town-
ships of appellant.

It is contended by the State of
Alaska that an analogy can be made
in ercognizing that the reduction of
townships from sec. 11(a) (1) with-
drawal due to the failure of T. 17
N., R. 2 E., to corner" with the
"core-township" of appellant coln-
stitutes a variance which is similar
to others under provisions of
ANCSA which restrict selected
acreage: and thus require deficiency
selection t o be made under sec.
11(a) (3) (A) to obtain entitlement.
The provisions of ANCSA which
takes into consideration the cir-
cumstances of selection by each Na-
tive Village Corporation and enable
all deficiency selections to be made,
if required, are in no wise appropri-
ate to the issue of whether lands
are to be included in an sec.
11 (a) (1) withdrawal. Those selec-

2 In the Conference Report, HR. 92-746
(1971) at p. 85, S and 43, in several in-
stances, Congress explicitly referred to the
"25 township area" as the basic withdrawal
package for each village.
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tion limitations placed by ANCSA
on a Native Village Corporation as
to lands located in its sec. 11(a) (1)
withdrawal are not similar in na-
ture and do not have the same con-
siderations as do those "variances'
which deny completion of entitle-
ment within all of the lands w%-ith-
drawn and made avai] able for
selection.

The Conference Report discloses
that in only a single instance was
any consideration given to the effect
'of implementation of the United
States Land Survey System on land
selections, which is in pertinent
part as follows: 

* * * * * * *

It is recognized that if a principal or
special meridian or base line should in-
terest an area withdrawn for selection,
a slightly modified selection pattern
might result; however, those cases
seemed so limited as to not do sub-
stantial violence to the intended
"checkerboard" selection system contem-
plated. (Id. at p. 38)

* * * * * * *

Thus, under a circumstance which
permits selection only of cornering
townships, it is noteworthy that any
"township offsets" resulting from
requirements of the Land Survey
System are determined not to be
causing "substantial violence" to
the result contemplated.3 While

3 Id. at p. 35: " t 4. Under the provisions
of (ANVSA) subsection 12(c) (8) '- * * *the
Regional Corporation may select only even
numbered townships in even numbered
ranges, and only odd numbered townships In
odd numbered ranges.' This language Is
meant to insure 'checkerboard' selections by
the Regional Corporations. The State of
Alaska would then be permitted to concur-
rently select lands in the alternate town-
ships not subject to selection by the Regional
Corporations."

such a conclusion is not controlling
as to the issue of this appeal, it does
indicate that compliance with Lanl
Survey System is recognized as be-
ing a factor requiring accommoda-
tion to be made within the ap-
propriate provisions of ANCSA
and not to be construed in a manner
contrary to anotherwise attainable
result.

[3] It is noted by the Board that
the decisions which have been cited
-as authorities desctibing' the precise
meaning of "contiguous" and "cor-
nering" are not inconsistent with
this holding. Inasmuch as there are
no issues n this appeal in which
actual physical cornering or con-
tiguousness is a requirement for
the vesting of title, such determina-
tions are not sufficiently analogous
to the issues raised in this appeal as
to be determinative of the issue of
withdrawal under sec. 11(a) (1). It
is further the determination of the
Board that the holding of this deci-
sion is not inconsistent with the re-
quirements of sec. 12(a) (2) in pro-
viding that selections "* * * shall be
contiguous and in reasonably com-
pact tracts, * * * and will in no
wise be affected by compliance with
this section of ANCSA.

For the above reasons, it is the
determination of this Board that
under a circumstance where two
townships, which by legal descrip-
tion, would corner in a manner con-
sistent with sec. 11 (a) (1) (B) and
.(C) and which do not physically
corner- for the sole reason of the
location of 'a "standard parallel"
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line, the respective townships will
be deemed to corner for the purpose
of being withdrawn and available
for selection under sec. 12(a) of
ANCSA. It, therefore, follows that
T. 17 N., R. 2 E., does corner with
T. 16 N., R. 1 E., and is therefore
withdrawn as described in sec. 11
(a) (1) (B). Inasmuch as T. 17 x.,
R. 3 E., is adjacent to and contigu-
ous with that township, it is also
withdrawn in. compliazce with (s)
of this sec. of ANOSA.

This represents an unarnimous
decision of the Board.

JbIDi M. BRADYr,

0 0 Chairman.:

117a cox(nri

ABIGAIL F. DUNNTG,
Uevnber of the Board.

LAwRENcE A. MATSON,
M/ember of the Board.

HARRY REICH*

27 IBLA 123 

Decided Septevber 30, 1976

Appeal from a decision of the New
Mexico State Office, Bureau of Land
Management, rejecting simultaneously
filed noncompetitive oil and gas lease
offer (NH 26880).

Aflirmed as modified.

1. Notice: Generally-Oil and Gas
leases: Applications: Drawings-Pri-
vacy Act

*Not in Chronological Order.

Where it does not appear that the notice

required by see. 7(b) of the Privacy Act
of 1974 regarding the disclosure of a

social security number was given, an oil
and gas lease offer on a drawing card

filed in a simultaneous drawing proce-
dure should not be considered defective

solely because the applicant omitted

desighating the social security number

on the card as provided thereon.

2. Oil and Gas leases: Applications:
Generally-Oil and Gas Leases: Appli-
cations: Drawings-Oil and Gas
Leases: Applications: Sole Party in
Interest

An oil and gas lease offer on a drawing

card filed in a simultaneous drawing pro-

cedure is properly rejected as defective

where there are other parties in interest
in addition to the applicant but the card

does not list them or refer to an attach-
ment, and an attachment dated nearly 6
months prior to the filing, signed by the

applicant and four others stating their

qualifications and setting forth a per-
centage of interest for each as "Partners

in interest," fails adequately to set forth

the nature of their agreement, and no

other statement or information is filed

within the time required by 43 Crl I
8102.7.

APPEARANCES: Emmanuel B. Quint,
Esq., of Quint, Marx & Chill, P.C.,
Brooklyn, New York, for appellants.

OPINION BY ADMINISTRA-
TIVE JUDGE THOMPSOX

INTERIOR BOARD OF
LAND APPEALS

This appeal is brought from a
decision of the New Mexico State
Office, Bureau of Land Manage-
ment (BLM) ,. rejecting appellants'.
simultaneously filed noncompeti-
tive oil and gas lease offer (TA1
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26880). The offer received first
priority in the drawing for parcel
numiber 194 on the Sept. 15, 1975,
Notice of Lands Available for Oil
and Gas Filings.

The rejection of the offer was
based generally upon noncompli-
ance with regulation 43 CFR
3112.2-1 (a) requiring that the
drawing entry card be fully exe-
cuted by the applicant, and upon
noncompliance with regulation 43
CFR 3102.7 requiring certain in-
formation when there are parties in
interest to the lease offer in addi-
tion to the applicant. The appel-
lants contend the requirements of
these regulations were satisfied by
considering the drawing card to-
gether with a statement which ac-
companied the card.

The card, BLM Form 3112-1
(May 1974),: includes the signa-
tures of Harry Reich and Sandor
Gregledi, dated Sept. 18, 1975, on
the back side of the form. The space
for listing "Other parties in in-
terest" is left blank. The face side
of the card lists the name of Harry
Reich, an address,: parcel number
and state, but the space for desin-

nating the Social Security or Tax-
payer Number is left blank. A
photocopy of a tatement dated
Mar. 11, 1975, which accompanied
the card, states as follows:

PARTNERS IN INTEREST
I HEREBY CERTIFY (1) THAT I

AM A CITIZEN OF THE U.S.A. IND
OVER 21 YEARS OF AGE, (2) THAT
MY INTERESTS IN, OIL AND GAS
LEASES AND OPTIONS DO NOT EX-
CEED THE LIMITATIONS i PRO-
VIDED BY THE MINERAL LEASING

ACT OF FEB. 2, 1920, AS AMENDED,
AND (3) THAT I HOLD INTEREST
IN THIS APPLICATION AS INDI-
CATED HEREIN:

Below were spaces for six signa-
tures, addresses, social security
numbers and percent of interest.
Five signatures appear, including
Reich and Gregledi, with addresses,
social security numbers and a desig-
nation for each of 20 percent of
interest.

[1] The first question to be de-
cided concerns the lack of social
security numbers on the drawing
card form itself. One of the reasons
for rejecting the offer was the fail-
ure to include such numbers on the
drawing card. For the purpose of
the discussion on this question, we
shall consider the card by itself as
if no attachment with the social se-
curity numbers had been filed. Were
there no interdicting authority, we
would conclude that the omission of
information called for by the card
would make the card defective as
not being fully executed as required
by regulation 43 CFR 3112.2-1 (a).
See, e.g., Ray Granat, 25 IBLA 115
(1976) ; John R. Mimiek, 25 IBLA
107 (1976). However, the Privacy
Act of Dec. 31, 1974 (88 Stat. 1905),
5 U.S.C. §552a (Supp. V, 1975),
controls the extent to which this
Department and other agencies
may require certain. information
from individuals. Sec. 7 of that Act,
5 U.S.C. note; following § 552a
(Supp. V, 1975), specifically deals
with requirements for private indi-
viduals to ffurnish social security
numbers to a government agency.
It provides:
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See. 7. (a) (1) It shall be unlawful for
any Federal, State or local government
agency to deny to any individual any
right, benefit, or privilege provided by
law because of such individual's refusal
to disclose his social seeurity account
number.

(2) the provisions of paragraph (1) of
this subsection shall not apply with re-
spect to-

(A) any disclosure which is required
by.Federal statute, or

(B) the disclosure of a social security
number to any Federal, State, or local
agency maintaining a system of records
in existence and operating before Jan.
.1, 1975, if such disclosure was required
under statute or regulation adopted prior
to such date to verify the identity of an
individual.

(b) Any Federal, State, or local gov-
ernment agency which requests an indi-
vidual to disclose his social security ac-
count number shall inform that indi-
vidual whether that disclosure is manda-
tory or voluntary, by what statutory or
other authority such number is solicited,
and what uses will be made of it.

We are not aware of ay' statute 

or regulation specifically requiring

disclosure of the 'social security
number by an oil and gas lase ap-

plicant. However, we need not de-
cide whether provision for the num-
ber on the drawing card which 43

CF1R 311212-l (a) requires to-be
fully executed is covered by the ex-
ception under (a) (2) (B) quoted
above. Even if disclosure may be re-
Iquired within the meaning of that
subsection, there should be comp]i-
ance with subsection (b) pertaining
to notice to the individual concern-
lig the request for disclosure, the
authority for making the request
and thei use to be made of thenum-
ber. With regard to this notice re-

quireinient, the Departmentt of the
Interior Manual at 317.11.3 (Mar.
29, 1976), states:'

Notices to Individuals. The Act re-
quires that an individual who is asked to
disclose his social security account num-
ber be informed whether disclosure is
mandatory or v ountary, by what author-
ity the number is solicited, and what uses
will be imade of it. Whenever an individ-
ual is asked to provide his social security
number, he must be 'advised of this in-
formation, through an explanation on a
questionnaire on an attached notice, or
in an interview handout.

Although the above Manual pro-
vision was issued after the drawing
involved here, the drawing and fil-

ing period were after the enactment
of the Privacy Act. The Manual re-
-flects an interpretation and nder-
standing of the Privacy Act. Use of
the mandatory language must" in-
dicates that the notice is to be, fur-
iiished to the individual if the re-
quest is to be made. Since there is
nothing in the record which in-
dicates that' such a notice was' given
to applicants in the draw'ing, we do
not 'believe it is appropriate for an
offer on a driawing card to be reject-
ed solely because the social secLrity
nuniber has been omitted.' Accord-
iglly, to the extent the decisions be-
loW held that a drawing card is de-
fective because of' failure to inclpde
the 'social security number it is in
eiror and is so modified.

[2] Nevertheless, we find tat 'tle
offer in this case was properly re-
jected for other reasons. The back
side of the card has a space for list-
ing "Other parties in interest." That
space on appellants' card is blank.

224-346-76-6
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There is no reference to an attach-
ient listing such parties Fiurther,
the card refers' to 43' CFER 3102.7.
This regulation states in part re-
gardihg the showing as to parties
in interest:

A signed. statement by the offeror that
he is the sole party in interest in the offer
and the lease, if.issued,; if not he shall
set forth the names of the other inter-
ested, parties. If there are other parties
interested in the offer a separate state-
nent nust be signed by them and by the
offeror, setting forth the nature and ex-
tent of the interestof each in the offer.
the nature of the agreement between
thesn if oral, 'and a copy of such agree-
ientif' written. iAll interested parties
must furnish. evidence of their qualifica-
tions to hold suCh lease interest. Such
separate statement and vritten agree-
nlent,' if any, must be filed not later than
1-5 days after the filihg' of the lease offer.
Failure to ille. .the Statement and writ-
ten agrcementziithin the time allowed
vill result in the concellation of any lease

that may have been issued pursuant to
the offer.

The first sentence of this regulation
requires the ]istino- of the other il-
terested parties at the time the' ap-
plication is filed. The separate state-
ilent to be submitted by the other
parties in interest of their qualifica'-
tions and the information concern-
ing the agreemiiient of all tie parties
in interest lowever, may be filed
within 15 days after the filing of the
lease offer This requirement applies
also to offers filed in the simulta-

neous drawing procedures. E.g.,
l1 ary, tVet, 17 IBLA 84 (1974);
Jacres 1y Orbe, 16. IBLA. 363

(1974). The drawilng card refers to

't A stamp' on the facee of the card saying
"SEE 'ATTACOUMIEN'T" appears to-be a BLM
stamp used for administrative purposes.

this regulation, as indicated above.
Further, the sole party in interest
statement on the back side of the
card which the applicant signs, to-
gether with his statement of qualifi-
cations, indicates that'if he is not
tie sole party in interest, 1"the
nalles and addresses of all other
interested parties are set forth
below "

The applicant should have listed
thi other parties in interest in the
offer in the space provided. If he
felt there was insufficient rorom to
list them all, he could have referred
to "aii' accoinpanying attachment2
There is ho reasofi apparenlt for the
omission other than perhaps Sheer
neglect and the applicant's belief
that attachient of the. statement
would -be sufficient, even though the
card specified that the nanies
shduld be set forth below. At the
drawing the cards alone, without at-
tachments, are placed together in a
drumi and then cards are drawn.
Obi'ously it would be easy to over-
look an attachment if there is no
refereiice on the card to it. We be-
lieve MLA personnel shoild not
have to bear the' ompletexresponsi-
bility for assuring that attachlmnents
.may be easily identified with, the
particular drawing card since they
nmst be. separated fro. the card
duaring. the. drawing procedure.

: As to adequacy of space, however, we note
that in Gill Oil Company, 2 IBLA I8 (1971),
an applicant'had listed in the space provided
for other parties in interest the names and
addresses of eight other individuals, each
Identified with a 9.375 percent interest. The
statements and information required by 43
CPR 3102.7 were not submitted ithin the
time required, and the offers were held to be
defective.
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Compare D 0. Keon, 17 IBLA 81
(1974) where an argument that an
additional party's. cqualifcations

were fully attested to in connection
with separate offers in the same
drawing and need not be furijished
was rejected. There the name of
the. other party : together with an
address, .ocial security number, and
50 percent interest designation was
set forth on the card under "Other
parties in'interest." It was held the
requirements of 43; CYFRl 3102.7
were not satisfied when no other in-
formation Was furnished within the
time 'required. Fuithermore, 'in
cases involving the failure 'of a
corporate ' applicant to shoW the
authority 'of its signing officer on a
drawing card where sucl authoriza-
tion was not shown in the file re-
ferred to as containing the corpora-
tion's qualifications, we stated with
respect to an arguient that there
was not space on the card to refer to
amendments of qualifications or to
specific corporate resolutions :

The regulation says that'the offer
'must be accompanied y a statement"'
showing the corporate qualifications, and
this would also be true of any amend-
iments to those qualifications. There is
sufficient roomi on the card for appellant
'to have added after the referenced serial
iiuniber the words' "a'menclfdment attachecd"
or' "see amendument atached.-" Appellant
then could have filed with the card a cer-
tificate evidencing the resolution by its
Board of Directors, which'it claimied to
have filed 'in the Utah State Office on
Mar. 5,' 197.. ( ' -

Manhattan ]Resoturcesl- Je., 22
IBLA 24, 26- (1975). Thus, wl have
recognized ' that attachments to

REICH 511
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drawing cards Imay soetiihes be
necessary to supply all the informa-
tion reqmired but that the attach-
nients should be referred to on the
card.

We agree with the BLMK cecision
that the attachment failed to meet
the requirements of 43C FiR 3O12.
in that there were ho other cioeu-
Ients or information filed with-
in the time period to supply
deficiencies.

As to the statement of qualifica-
tions of the parties, the photostatic
copy is dated nearly 6 months prior
to the filing of the offer: It is ap-
parent that the regulations, by re-
qluiring the statement with the offer
or within 15 days. thereafter, con-
template. the showing of the par-
ties' qualifications to be within that
time franie. It 'is very possible in
legal conteniplatibn, although con-

cededly not very likely practically,
that there could be a change in a
party's qualifications in that period
of time.

As to the agreement of the par-
ties, the BLMI decision indicated a
copy of a written agreement among
the parties was not supplied within
the time required nor was 'tlle na-
ture of the agreement set forth; if
oral. Appellants -explain on appeal
that no copy of a written agreement
was submitted because there was an
oral' agreement. However,' there is
no indication on 'the statement fur-
nished by the parties that the agree-
ment is oral and it is also unlear
from the statement what the nature
of the agreement among the parties

. And,
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is. We believe the mere statement
of "PARTNERS IN INTEREST"
and'the percentages of interest fol-
lowing their names is not' adequate.
We do not know if the percentages
of interest are of record title in-
terest or some other interest in the
proposed lease,.nor is their charac-
terization as partners in interest
such a precise phrase of art which
would adequately explain the na-
ture of their interest. Regulation 43
CFR 3100.0-5(b) defining "Sole
party in interest," explains the rea-
SonlS for' the requirement concern-
ing disclosure of all parties inter-
estedin a lease. It then states:.

An "interest" in the lease in-
cludes, but is not limited -to, record title
interests, overriding royalty' interests,

w6rkiinig interest, operatiiig rights or op-
tions, or any agreements covering such
'interests." Any cl aim or any prospective
or future claim to an advantage or bene-
fit from a lease, and any participation or
ay defined or undefined share in any in-

cremuents; issues, or profits which may be
derived from or which may accrue in any
manner from the lease based upon or
pursuant to any agreement or under-
standing existing at the tine wvheu the
ofier is, filed, is deemed' to constitute an
"interest" in such lease.

In order to accept appellants'
drawing card and attachment as
adequately meeting: the require-
ments of the regulations, we would
have to make every possible as-
slullptionlE favorable to the, appel-
lants to help try,- to. clarify
what is not clear fromn those
documents themselves. However,
there are adverse parties in.a simul-
taneous drawing. Therefore, we
cannot ignore omissions and uncer-

tainties in the offer and attachment.
Cf. McKay v. Wahlennaie, 226 F.
2d 35 (D.C. Cir. 1955). Also the
explanations offered on appeal can-
not cure the defects in the offer.
James D. Caddell, 25 IBLA 274
(1976)'. Because we find the 'offer
was' properly rejected as deficient
for the reasons above given, we need
not decide whether it was defective
for additional reasons stated. by
BLM.

Accordingly, pursuant to the au-
thority delegated 'to the Board of
Land Appeals by the Secretary of
the Interior, 43 .CFR 4.1, the deci-
sion appealed from is affirmed as
modified by our discussion concern-
ing the social security numbers.

JOAN B. THOMPSON,
Administrative Judge.

I CONCUR:

AARTIN RITVO,
Admnim-strative Judge.

ADMINISTRATIVE JUDGE
LEWIS DISSENTING:

I agree with the holding of the
majority that the absence of a social
security number from the face of
the simultaneous oil and gas entry
card is not a valid reason for reject-
ing appellants' lease offer. Sec. 7 of
the Privacy Act of 1974, 5 U.S.C.
§ 552a note (Supp. IV, 1974). How-
ever, I am lable to agree with the
majority's resolution of the two
main issues upon which their af-
firmance of the decision below is
based: :(1) the form has not been
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fully executed in compliance with
43 CFR 3112.2-1(a) and (2) the
statement signed by the interested
parties does not meet the require-
inents of 43 CFR 3102.7.

The regulations require that a
lease offer submitted in the simul-
taneous filing procedures pursuant
to 43 CFR Subpart 3112 be filed on
an approved form (simultaneous
oil and gas entry card) which must
be signed and "fully executed" by
the applicant. 43 CFR 3112.2-1 (a).
*This Board has consistently held
that simultaneous oil and gas entry
cards which are incomplete will be
rejected. Ray Granat, 25 IBLA 115
(1976) (omission of name of State

in which land is located); John
R. mick, 25 IBLA 107 (1976)
(entry card not dated) ; Albert E.
Mitchel, III, 20Q IBLA 302 (1975)
(omission of name of State in which
land is located). However, I dis-
agree with the majority that the
entry card has not been fully exe-
cuted because the space on the card
for listing other parties in interest
is left blank where the other parties
in interest are named on an attach-
ment filed together with the card.

The majority is disturbed by the
fact that the entry card does not
specifically state "See attachment,"
in the writing of the appellant.
There is no doubt that the attach-
inent herein inolvedl physically
came in with the entry card. The
only reasonable conclusion fromt

that circumstance is that the appel-
lant intended to file the two docu-
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ments together. If appellant had
stated on the card "See attach-
ment," that would alert the BLM
office and help prevent the attach-
ment from being lost and from not
being considered as filed with the
card. But no question has been
raised here that the attachment was
not in fact filed with the card.
Therefore, the only logical conclu-
sion is that the attachment was filed
with the entry card; it was so
treated by the BLM office, and it is
part and parcel of the filing.

In my view the issue here is not
whether the entry card has been
fully executed, unlike the Granat,
MJimiec, and 2Jiitchlell cases, upra,,
because all of the required informna-
tion was provided in this case, either
on the card or the attachment. The
issue is whether information which
it is not feasible to reproduce on
the card itself because of space lim-
itations may be supplied on a sup-
plemental statement attached to the
card.

Apart from holding that all in-
formation required to be filed with
a simultaneous oil and gas lease
entry card must be filed on the card
itself, this Board has suggested that
it is acceptable to file supplemental
information ol an attachment filed
with the entry card where there is
a lack of room on the card itself to
show the required information.
1! ainhattan Resources, Inc., 22
IBLA 24, 26 (1975).

II do not believe that use of an
attachment to the simultaneous oil
and gas entry card where required
by necessity would place an undue

HARRY REICH
Septemrber 30, 176
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burden on BLM personnel. Indeed,
the alternative would be to place a
premium on minuiature writing
which would exact a heavier burden
in terms of legibility. See William
D. Sexton, 9 IBLA 316 (1973).
Therefore, the majority's reference
to Gill Oil Coimpany, 2 IBLA 18
(1971), wherein the applicant ac-
cohaplished the feat of displaying
on two lines the names of eight ill-
terested parties together with the
percentage of their interest, seenms
hardly applicable.

I further disagree with the find-
ing of the majority that the state-
ment of interest signed by the
offeror and all of the interested par-
ties fails to comply with 43 FR
3102.7. A separate statement of in-
terest is a necessary part of any oil
and gas lease offer where the offeror
indicates le is not the sole party in
interest. Wesley Varnock, 17 IBLA
338 (1974); 43 CFR 3102.7. Such
statement must be sigled by the
offeror and the interested parties
and must set forth:
[Tlhe nature and extent of the interest
of each in the offer, the nature of the
agreement between them if oral, and a
copy of such agreement if written.

43 CER 3102.7.

Tile statemellnt filed in the present
case is entitled "Partners In Inter-
est." A "partner" is defined as one
who has united with others to form
a partnership in business.; Black's
Law Dictionary 1276 (4th Ed.
1951). A "partnership" is defined as
a voluntary contract between two or
more competent persons to place
their money, - effects, labor, and

skills, or some or all of them, in
lawful commerce or business, with
the understaldilg that there shall
be ;a proportional sharing of the
profits; and losses> between them.
Black's, suPra at 1277. Accordingly,
the description of the parties in the
statement as partners, when coupled
with the designation of the percent-
age of interest held by each party,
is effective to establish the nature
of the agreement between the par-
ties, the nature of the interest of the
parties, and the extent of that inter-
est. A statement providing this in-
formation is sufficient, here a
statement of qualifications is also
provided. IIVsley Wa70rok, sup a ';
JV. D. Girand, 13 JBLA 112 (1973);
see Thomas Connell, 7 IBLA 328
(1972). The absence of a copy of a
written agreement between the par-
ties other than the statement filed is
not prejudicial in the absence of any
indication in tihis case that the
partnership has been reduced to a
written agreement. The, regulation
plainly, states that a copy of any
agreement between the parties is re-
quired only, where such. agreement
has been reduced to writing. 43
CFR 3102.7.

The qu1estioi of the earlierclatino
of the attachment containing the

'The statement filed regarding parties In
interest in the Wesley Warne case, supra,
was said to be insufficient because 1) it was
not signed by the offeror as well as the: other
parties in interest and 2) it did not give
details of the agreement between the parties
(the statement pertained to qualifications
only). It should be noted that regardless of
other deficiencies in the statement, rejection
of the offer in Warnock was compelled by the
fact that the statement was filed after ex-
piration of the time limit. Id. at 342. Thus
Wag ok is distinguishable from the present
case.

514
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statement of the parties in interest
with respect to the nature and ex-
tent of their interest and their qual-
ifications remains. The regulation
requires only that the statement
"mllst betiled not later than 15 days
after the filing of the lease offer."
43 CFR 3102.7 (italics added).
This was done by appellant. The
regulation makes no requirement as
to time of execution of the state-
ment. The offer' is signed and dated
by the offeror, Harry Reich, con-
temporaneously with the time of
filing.'The fact that the statement
of interest and qualifications sioned
by the other parties in interest was
datedIearlier is not, in my opinion,
a violation of the regulations. More-
over, it is reasonable 'to conclude
that the attachment was true as of
the 'date of the filing, regardless of
its 'earlier date. Support for accept-
ing the earlier dated attachment
call be foiind in the 1"egulation at
43 CFR 3102.4-1, which permits an:
offeror to refer to its corporate qual-
ifications set forth in an earlier
dated file in the BLM office.
.,For all the foregoing reasons, I

would reverse the decision appealed
from. an m

ANNE POINDEXTr LEWSXis,

Adrnistrative Judge.

TILDEN COAL OMPANY

7 IBMA 57

Decided Octoter 15, 1976

Appeal by the Mining; Enforcement
and Safety Administration from a de-

cision by Administrative Law udge
Richard C. Steffey in Docket- Nos.
NORT 75-375-P and 75-376-P, as-
sessing $7,060 in civil penalties and
dismissing a Petition for Assessment
of Civil Penalty with respect to 'one
alleged violation of the Federal Coal
Mine Health and Safety Act of 1969.

Affirmed.
Federal Coal Mine Health and Safety
Act of 1969: Notices of Violation:
Sufficiency
Where a. notice: of violation does not
clearly indicate which of two possible
standards. is alleged to be violated and
an inspector's testimony supports neither
the written description nor the section
of the regulations cited,' such notice is
properly vacated.

APPEARANCES: Robert J. Phares,
Acting Assistant Solicitor, W. Michael
Hackett, Trial Attorney, for appellant
Mining Enforcement and 'Safety
Administration.

OPINION BY
ADMINISTRATIVE.

JUDGE SCHVELLENBERG

INTERIOR BOARD OF MINE
OPERATIONS APPEALS

Background

The only notice of violation at
issue in this appeal is No. 10 CED,
Oct. 8,' 1974, 'citing' Tilden Coal
Company (Tilden) for an alleged
violation of 30 COFR 75.1100-1in
that "only one portable fire extin-
guisher (4/2 pounds) was provided
for firefighting equipment on the
1 right working section" in Tilden's

515]
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No. 1 Mine located at Clintwood,
Virginia. The action taken to abate
as described in the Notice of Termi-
nation, was as follows: "One (1)
portable fire extinguisher (91/2
pounds) and a (4/2 pound) extin-
guisher was provided on the 1 right
section."-D

Subsecs. (a) through () of sec.
75.1100-1 list the performance spec-
ifications which must be met by
firefighting equipment, including
portable fire extinguishers, required
in mines under sec. 311 of the Act
(30 U.S.C. §871 (1970)). Subsec.
(e) provides as one alternative that
a portable fire extinguisher shall
contain a. nominal weight of 5
pounds of dry powder and expel-
lant.

Quantity and location of fire-
fighting equipment is prescribed by
30 CFR 75.1100-2. Subsec. (a) of
this regulation requires nter aia
2 portable fire extinguishers on a
working section. Subsec. (e) pro-
vides:

Electrical installations. (1) Two port-
able fire extinguishers or one extin-
guisher having at least twice the mini-
mum capacity specified for a portable
fire extinguisher in sec. 75.1100 I(e)
shall be provided at each permanent
electrical installation.

* * * * * * e

An evidentiary hearing was held
in Norton, Virginia, on Nov. 21,
1975. No one appeared on behalf of
Tilden and the hearing was con-
ducted according to the default
procedures set forth at 43 CFR
4.544. During the hearing, the in-
spector explained that the area on

which he issued the violation in
question was a power distribution
center with a rectifier and trans-
former (Tr. 60), that he had ac-
tually intended to cite the operator
under 5.1100-2(e) for lack of a
second portable fire extinguisher
and that the operator: had abated
the violation by mounting a second
portable fire extinguisher at the
electrical installation (Tr. 63-64).
Counsel for the Mining Enforce-
ment and Safety Administration
(MESA) thereupon moved to
amend the notice, but the Adminis-
trative Law Judge (Judge) did not
rule on the motion.

In his decision dated June 3,
1976, the Judge observed that ac-
cording to the inspector's testimony
the operator was being charged
with a violation of 75.1100-2(e),
which requires two fire extinguish-
ers at, an electrical installation.
However, the notice did not cite
this section and the language used
therein described a violation of
either 75.1100-2(a) which requires
two fire extinguishers on a working
section or 75.1100-1(e) specifying
the nominal weight of dry powder
in a portable fire extinguisher. The
Judge, therefore, concluded that
neither the written description of
the notice nor the section cited ac-
tually apprised the operator that
he was being charged with failing
to have proper firefighting equip-
ment at an electrical installa-
tion. Consequently, he dismissed
MESA's Petition for Assessment
of Civil Penalty to the extent that
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it sought a penalty based on this
notice. :

Contentions of MESA

MESA concedes that the viola-
tion was incorrectly cited but
contends that it should have been
permitted to amend its petition to
allege the proper citation. MESA
further contends that in a summary
proceeding under 43 CFR 4.544 an
operator has waived its right to
raise objections concerning ade-
quacy of- notice, and that in any
event, the evidence adduced at the
hearing demonstrates that the op-
erator had adequate notice of the
regulation it was charged with vio-
lating. MESA therefore ' requests
that Notice No. 10 CED, ' Oct. 8,
1974, be reinstated: and that a civil
penalty be assessed for the viola-
tion cited therein.

Tilden did not participate in this
appeal.,

Discussion

We believe that under the cir-
cumstances' of this. case the Judge
was tunder no obligation to grant
MESA's motion to ameend, since the
evidence adduced at the hearing did
not support the notice' and' its ter-
mination; Furthermore, we .cannot
conclude that the Judge is required
to overlook 'inconsistent testimony'
even in .a default proceeding as
urged by, MESA. The inspector's
testimony related exclusively to sec.
75.1100-2(e). which requires either

one 10-pound or two 5-pound, port-
able fire-e tiniishrs atV an elctri--
cal installation. The language of

both the notice and termination of
the notice is couched in terms tend-
ing to indicate either a violation of
75.1100-1(e) (fire extinguisher of
insufficient weight) or 75.1100-2(a)
(lack of a second fire extinguisher
on a working section). Neither of
these regulations was referred to
by the inspector. Since his oral evi-
dence is completely inconsistent
with the alleged charge and
supports neither the written de-
scription, nor the section cited in
the notice, it is possible that his rec-
ollection was faulty and that he
was speaking of a violation wholly
unrelated to that cited in this
particular notice. MESA requests
not an amendment but in effect the
issuance of a new notice. We con-
clude that both the ambiguity of the
notice and the lack of supportive
testimony warrant its vacation.

ORDER

WHEREFORE, pursuant to the
authority delegated to the Board by
the Secretary of the Interior (43
CFR 4.1(4)), IT IS HEREBY
ORDERED that the decision ap-
pealed from IS AFFIRRMED and
Notice No. 10 CED, Oct. 8, 197(4 IS
VACATED.

HOWARDU J. SCHELLENBERG, Jr.
Adninistrative Judge.

IE CONCUR:

DAVID DOANE,'

Chief Administrative Judge.

LOUIS E. STRIEGEL, i-.

3Iemer of the Board.

224-346-77-6
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SUN STUDS, INC.
27 IBLA 278

Decided October 26, 1976

Appeal from decision of the Coos Bay
District Office, Bureau of Land Man-
agement, denying a logging road
right-of-way application.

Affirmed.

1. Administrative Authority: Gener-
ally-Rights-of-Way: Act of Jan-
uary 21, 1895-Rights-of-Way: Ap-
plications -

A decision by the Bureau of Laud Man-
agement rejecting a logging road right-
of-way application as not in the public
interest will be affirmed in the absence
of sufficient reasons to the contrary.

2. Conveyances: Interest Conveyed-
Patents of Public Lands: Generally-
Rights-of-Way: Generally

In the absence of legislation by Congress,
a patent from the United States does not
convey an implied easement by way of
necessity across public land.

3. Rights-of-Way: Generally
In order to establish an easement by way
of necessity, the requisite necessity must
exist at the time of the conveyance.
Moreover, if the necessity ceases to
exist, the easement also ceases to exist.
When other means of access are avail-
able, even though less convenient, a way
of necessity will not be recognized or the
implication becomes subject to control
of other circumstances.

4. Administrative Procedure: Hear-
ings-Rules of Practice: Appeals:

* Hearings

It is within the discretion of the Board
of Land Appeals to grant a request for

a hearing on a question of fact. In order
to warrant such a hearing, an appellant
must at least allege facts which, if
proved, would entitle him to the relief
sought.

APPEARANCES: erome S. Bischoff,
Esq., Martin, Bischoff, Templeton &
Biggs, Portland, Oregon, for appel-
lant; Donald P. Lawton, Esq., Office
of the Regional Solicitor, Portland,
Oregon, for Bureau of Land Manage-
ment.

OPIAiON1 BY ADNiNISTRA-
TIVE JUDGE THOMPSON

INTERIOR BOARD OF
LAND APPEALS

On Apr. 24, 1973, Sun Studs,
Inc., applied for a right-of-way to
construct a road across lot 4, sec. 14,
T. 22 S., R. 10 W., W.M., pursuant
to the Act of Jan. 21, 1895, as
amnded, 43 U.S.C. §956 (1970).
By decision dated July 31,1975, the
Coos Bay District Office, Bureau of
Land Management (BLM), denied
the application. Sun Studs appeals
from that denial.

Appellant owns land in sec. 15
of the above township, which is
bounded to the east by the BLM
land. Both appellant's and the
BLM land are bounded to the south
by the Umpqua River. Appellant
stated in its application that it de-
sired to develop part of its land as
a recreational area for its employ-
ees and to conduct logging opera-
tions on the remainder. It asserted
that it needed the right-of-way be-
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cause there is no road access, to its
property.'

Following receipt of the applica-
tion, BLM prepared an Environ-
mental Analysis Record (EAR).
The EAR begins with a description
of the proposed road, alternatives
to the road and the existing envi-
ronment at the site.2 These descrip-
tions are followed by analyses of
the eect upon the environment of
the proposed road and of each al-
ternative. The EAR concludes with
the recommendation that an Envi-
romnental Impact Statement be pre-
pared before allowance of a right-
of-way.

In its decision, the District Office
stated that after a careful review
of the EAR and the Gongressional
policies set forth in the National
Environmental Policy Act of 1969
(NEPA), 42 U.S.C. §4321 et seg.
(1970), appellant's application for
a right-of-way was denied "for en-
vironmental reasons." It then set
forth some of the environmental ob-
jections and relevant provisions of
NEPA. The decision was grounded
,on the discretionary authority
granted to the Secretary of the In-

1 The only road near appellant's property
is Oregon State Highway #38, which is on
the opposite bank of the Umpqua River. The
proposed road would extend from appellant's
property across the BLM land along the bank
of the river, then across land owned by a
third party until reaching an existing county
road, a distance slightly over 1 mile.

2 The original EAR was dated Aug. 1973.
Due to a change in Council on Environmental
Quality, guidelines, the EAR was revised in
Oct. 1974. This revision deleted some mate-
rial but left intact the discussion of the im-
pact of the road on the BLM land.

terior by 43 U.S.C. 956 (1970) and
set forth at 43 CFR 2812.6-1.

Appellant argues that the de-
cision of the District Office is erro-
neous for two reasons. First, appel-
lant disputes the conclusion that
the proposed road will have an ad-
verse environmental impact. In this
regard, appellant alleges that the
record does not support the findings
of the District Office and that the
District Office has misapplied the
provisions of NEPA. Second, ap-
pellant argues that as successor in
interest to the original patentees of
the land, it is entitled to a common
law easement by way of necessity
for access to its land. Finally, ap-
pellant requests that a hearing be
held.

In answer to appellant's argu-
ments, BIM asserts that the de-
cision of the District Office was
"based upon a substantial record
* * * and is neither arbitrary or
capricious." BLM argues further
that ways f necessity are not ap-
plicable to land owned by the
United States and that, in any
event, appellant has not satisfied
the necessity requirement of such
an easement. We agree for the fol-
lowing reasons that appellant is
not entitled to a right-of-way and
therefore affirm the decision of the
District Office.

[11 Under the Act of Jan. 21,
1895, as aended, 43 U.S.C. § 956
(1970), the Secretary of the In-
terior is "authorized and empow-
ered, under general regulations to
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be fixed by him, to permit the use
of the right of way through the
public lands" for various purposes
including the cutting of timber. The
Secretary has issued regulations
authorizing BLIM to issue a right-
of-way permit only "if it is deter-
mined that the approval of the
application will be in the public in-
terest." 43, CFR 2812.6-1. This
Board will affirm a decision of BLM:
rejecting a right-of-way applica-
tion made in due regard for the
public interest in the absence of suf-
ficient reasons to the contrary. Jack
AL. Vaughan, 25 IBLA 303 (1976);
Hazel E. Kincaid, 25 IBLA 257
(1976).

Appellant's argument that the
record does not support the findings
of the DistrictiOffice is, in: effect, an
argument against. BLM policy as
expressed by. the District Office.
There is some room for. disagree-
ment as to the precise effect of the
proposed road upon the environ-
ment. At least some elements of the
EAR and of appellant's environ-
mental report support both posi-
tions. However, in the administra-
tion of public elands, BLM must
make its decisions after consider-
ing all -pertinent statutes and regu-
lations and after weighing all the
facts involved.

The BLM District Office deter-
mined, on ,the basis of a; detailed
record, that the overall impact of
the prnposed road would be adverse
to.- the,. public Jgtere . Appellant
argued that the District Office failed
to balance competing considera-

tions properly as required by
NEPA. This argument, fails to
overcome the fact that the balance
could weigh against appellant, as in
fact the District Office so .deter-
mined. Apellant has not shown
either that BLM failed to consider
the record properly or that it would
be in the public interest to approve
the application. Therefore, the de-
cision rejecting appellant's applica-
tion under 43 U.S.C. §956 (1970)
is affirmed. See Jack M. Vaughan,
.supra; Hazel E. Kincaid, spra.3

[2] Appellant also argues that it
is entitled to the right-of-way as a
common law easement by way of
necessity. This- easnixent is ex-
plained in -3 TIFFANY, REAL
PROPERTY § 793 at 284-86 (3d
ed. 1939:

** * Such an easement ordinarily
arises when one conveys to another land
entirely surrounded by his, the grantor's,
land, or which is accessible only across
either the grantor's land or the land of
a stranger. In such a case, unless the con-
veyance is regarded as giving, as appur-
tenant to the land conveyed, a right of
way over the land retained by the gran-
tor, the grantee can make but a limited
use, if any, of the land conveyed to him,
and 'the courts, in pursuance of consid-
erations of public policy favorable to the
full utilization of the land, 'and in ac-
cordance with the presumable intention
ofthe parties that the land shall not be
vithout any means; of access thereto,
have established this rule of construction

8 In view of the holdings in this decision,
we need not reach the question whether ap-
pellant's desire of accss for recreational use
of its land could fall within the uses spec-
ifded by 43 U.S.C. 956, especially as it has
also alleged a use: for tinber management.
Cf. Zel)1hf S. Calder, 16: IBLA 27, 1 I.D.
339 (1974).
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that, in the absence of indications of a
contrary intention, the conveyance of the
land shall in, such case be regarded as
vesting in the grantee a right of vay
across the grantor's land. [Footnotes
omitted.]

Accord, Rose v. Denn, 188 Or. 1,
212 P. 2d 1077 (1949); Tucker v.
NIuding, 92 Or. 319, 180 P. 903
(1919); see 2 THOMPSON ON
REAL PROPERTY § 362 (1961).

The threshold issue of appellant's
argument is the applicability of
easements by way of necessity
across public lands when the United
States is the common grantor. Both
appellant and BLM have filed
briefs citing support for their re-
spective positions and criticizing the
support for the opposing view. The
question is one which has not re-
ceived a definitive answer in the
courts. After briefly examining the
authorities cited by the parties, we
will explain our reasoning for hold-
ing that such implied easements are
not applicable in this situation.

Appellant cites United States v.
Dunn, 478 F. 2d 443 (9th Cir. 1973),
as the controlling authority apply-
ing ways of necessity to grants of
the United States. In that decision,
the court vacated a summary judg-
ment for the Government and
ordered a hearing on the factual
question of whether the defendants
were entitled to a way of necessity.
The only discussion of the issue of
applicability is contained in a foot-
note where the court stated that al-
though the Government had not
raised the point in its brief, the

TUDS,- INC. A - ..- :
26, 1976
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court "did give it due consideration
and concluded that it lacked merit."
Id. at 444 n. 2.4

In further support of its position,
appellant also cites Bydlon v.
United States, 175 F. Supp. 891 (Ct.
Cl. 1959); Superior Oil Co. v.
United States, 353 F.2d 34 (9th Cir.
1965); Herini v. Sieben, 46 Mont.
226, 127 P. 323 (1912); and Violet
v. Hartin, 62 Mont. 335, 205 P. 221
(1922). In Bydlon, the court al-
lowed compensation to resort own-
ers after the Government prohibit-
ed air travel over a national forest,
based on an; easement by necessity
theory. There was no discussion of
the issue involved in the present
case. In Superior, the court found
that no easement by way of necessity
existed across an Indian reservation
without reaching the issue of appli-
cability to government grants. In
the Montana cases, the court recog-
nized the applicability of the ease-
ment when the United States was
the common grantor, although the
United States was not involved in
either case.

As a final basis for arguing that
this easement applies to govern-
ment grants, appellant quotes from
3 POWELL, REAL PROPERTY
¶ 410 at 443-44 (Rohan ed. 1974),
criticizing those decisions refusing
to allow these easements under

4 In the recent decision of United States v.
ClZarke, 529 }.2d 984 (9th Cir. 1976), the
court declined to hold that Dunn supports the
principle that a patent may carry with it
an implied right-of-way across public land;
rather, the court merely accepted for pur-
poses of discussion the appellant's premise
that Dunn did support such a principle.
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government grants. Appellant also
cites in support of this criticism:
Simonton, "Ways by Necessity," 25
Colum. L. Rev. 571, 579-80 (1925);
and 2 TIFFANY, REAL PROP-
ERTY § 363 at 1302 (1902).

BLM, in its brief, criticizes the
use of the federal decisions as direct
precedent for appellant's position.
It cites several cases which hold
that these easements do not apply to
government grants. In United
States v. Rindge, 208 F. 611 (S.D.
Cal. 1913), the court stated that in
its judgment, ways of necessity do
not apply to government grants be-
cause they are not rights granted
by act of Congress. The other cases
cited by BLM are opinions of state
courts, most of which accept with-
out analysis the principle that ways
of necessity do not apply when the
Government, either state or federal,
is the common grantor. E.g., Pearne
v. Coal Creek llining and Manu-
facturing Co., 90 Tenn. 619, 18 S.W.
402 (1891); Bully Hill Copper
Mining & S'nelting Co. v. Bruson,
4 Cal. App. 180, 87 P. 237 (1906);
Guess v. Azar, 57 So. 2d 443 (Fla.
1952). LM also cites JONES,
EASEMENTS § 301, as an ex-
ample of a treatise writer accepting
the principle that ways of necessity
do not apply in situations such as
appellant's.

In addition, BLMTH also urges that
appellant's argument fails to con-
sider Article IV, § 3 of the' Con-
stitution which gives Congress ex-
clusive authority to regulate and
control the use and disposal of

public land.. BLM argues that
grants by Congress are to be con-
strued in favor of the grantor and
that nothing passes by implication,
citing several opinions of the
Supreme Court. We agree that a
grant of land by the United States
does not give the grantee an ease-
ment by way of necessity over ad-
joining land still owned by the
United States, and that a right to
an easement over federal land may
only be obtained in accordance with
specific statutory authority.

Article IV, 3 of the Constitu-
tion gives Congress unlimited
power to control and dispose of
public land. Utah Power & Light
Co. v. United States, 243 U.S. 389,
404-05 (1917); Texas Oil and Gas
Corp.. v. Phillips. Petroleun Co.,
277 F. Supp. 366, 368 (W.D. Okla.
1967), aff'd, 406 F. 2d 1303 (10
Cir.), cert. denied, 396 U.S. 829
(1969); United States v. Hatahley,
220 F. 2d 666, 670-71 (10th Cir.
1955), rev'd on other grounds, 351
U.S. 173 (1956). While the states
may exercise some jurisdiction over
the public lands, "the settled course
of legislation, congressional and
state, and repeated decisions of this
court have gone upon the theory the
power of Congress is exclusive and
that only through its exercise in
some form can rights in lands be-
longing to the United States be ac-
quired." Utah Power & Light Co.
v. United States, supra at 404.
(Italics added.) Accord, United
States v. Oregon, 295 U.S. 1, 27-28
(1935).
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It is established law that federal
statutes granting property interests
are construed in favor of the Gov-
ernment and that nothing passes by
implication. United States v. Union
Pacific Railroad Co., 353 U.S. 112,
116 (1937); Burke v. Gulf, Mobile
and Ohio Railroad Co., 465 F.2d
1206, 1209 (5th Cir. 1972); Walton
v. United States, 415 F. 2d 121, 123
(10th Cir. 1969). That vested prop-
erty rights cannot be based upon
implication rather than specific
grant is arguably subject only to a
possible exception where the United
States has adopted and assented to
state rules of construction as ap-
plicable in interpreting to what ex-
tent a United States patent of up-
lands conveys riparian rights, inso-
far as the state rules do not impair
the efficacy of the grant or use and
enjoyment of the property by the
grantee. United States v. Oregon,
supra at 28; Oklahoma v. Texas,
258 U.S. 574, 594-95 (1922);
[Hardin v. Jordan, 140 U.S. 371,
382-84 (1891) ; Packer v. Bird, 137
U.S. 661 (1891). The reasons for
such a rule regarding riparian
rights after the United States has
conveyed upland, however, do not
apply to the rule advocated here.
When the United States patents
uplands, it conveys the riparian
rights unless a contrary intent is
manifested. Thus, it completely di-
vests itself of the ownership and
control over such rights. Here, how-
ever, the United States retains
ownership and control over the

land through which the right-of-
way is sought.

Appellant argues that the United
States, with regard to the public
lands, -is no different than any indi-
vidual property owner. The above-
cited opinions show that this is not
the case.: What the Supreme Court
stated concerning the inapplicabil-
ity of estoppel or laches to acts of
government agencies is equally rele-
vant to other aspects of public land
conveyances:

* * * The Government, which holds
its interests here as elsewhere in trust
for all the people, is not to be deprived
of those interests by the ordinary court
rules designed particularly for private
disputes over individually owned pieces
of property * *

United States v. Californic, 332
U.S. 19, 40 (1947).

As we noted above, there have
been some criticisms of cases which
have held that the doctrine of way
of necessity cannot be imposed upon
federal lands and advocacy for the
opposite position. However, the
critics have failed to show how the
doctrine can or should be imposed
against the Federal Government.
For example, they have not ex-
plained the problem of distinguish-
ing between state law and federal
law. If a state statutory or common
law is applied, they fail to show
how this can be invoked to impose
a grant over federal land. Simi-
larly, they fail to show the exist-
ence of some federal common law
which would require imposition of
such an easement over federal

518]
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lands. Nor have the critics indi-
cated'hny intent of Conigress which
can be read into its grants -of the
public lands that the adjoining
public lands should be imposed
with such an easement in the' ab-
sence of acquiring a right under a
specific statute.'

Congress has not ignored the
problem of access to public lands.
For example, -it has provided for
access to "actual settlers" within
the boundaries of national forests.
43 U.S.C. 478 (1970); see 42 Op.
Atty. Gen. No. 7T (Feb. 1, 1962).
The right of access across public
land to a mining claim has been
recognized and a right of access
across an unpatented mining claim
has been reserved to the United
States. 30 U.S.C. § 612(b) (1970);
Alfred E. Koenig' 4 IBLA 18, 78
I.D. 305 (1971) ;i Solicitor's Opin-
ion, 66 I.ID. 361 (1959); Solicitor's
Opinion, 65 I.D. 200 (1958). The
most general grant of access is for
the construction of public high-
ways across unreserved public
latids. 43 U.S.C. § 932 (1970). Ac-
cess for timber and certain other
purposes may be authorized over
certain public lands under' 43
U.S.C. § 956 (1970). As discussed
previously, rights-of-way under
this statute are granted at the dis-
cretion of the Secretary of the
Interior.

Congress has inot enacted any
statute which provides a general
right of access across the public
lands to all grantees, or their succes-
sors, of public land. The fact that
Congress has enacted statutes for

specific types of rights-of-way
weighs against finding-an easement
by implication. We note that before
enactment of the Taylof Grazing
Act; 43 U.S.C. § 315 et seq (1970),
ancd withdrawals of land afiecting
virtually all of the otherwise un-
reserved public land in the contigu-
ous United States, there was no fed-
eral management or control over
private grazing use of such lands.
The Supreme Court held that there
was then an implied license to use
such lands where they were open
and unenclosed and where no act of
the Government prohibited their
use. Buford v: Houtz, 133 U.S. 320
(1890). Nevertheless, this use wVas
deemed permissive only, creating no
title or rights in the land, nor any
grazing rights, that could not be
terminated by withdrawal of the
Government's consent thereto. Ligidt
v. United States, 220 U.S. 523, 535
(1911); Osborne v. United States,
145;iF. 2d 892, 894 (9th Cir. 1944).
Thug, even if appellant's argument
that there could be an implied right
of access prior to an assertion of
federal management and control is
correct, such an implied license
would not create a vested right in
the absence of compliance with a
specific statute authorizing the
right-of-way.

The Department of the Interior
can alienate interests in public land
only within the limits authorized
by law. Union Oil Co. of California
v. Morton, 512 F. 2d 743, 748 (9th
Cir. 1975). We' can find no law
which grants or confirms such an
implied easement across public land
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as, alleged by appellaht.'Therefore,
we do not recognize any vested right
for an easement by way of necessity
under the patents which appellants
predecessors in . interest. received
from the United States..

[31 Even if we were to assume,
arguendo, that ai easeient by way
of necessity could be implied against
the United States, appellant has
failed to demonstrate that it is en-
titled to one. The necessity required
to establish the easement must exist
at the time of the conveyance be-
cause it is the presumed intent of
the parties to the conveyance that
raisee the implication. Rose v. Denn,
supra; 3 TIFFANY, supra § 793 at
292, § 794 at 297. Moreover, if the
necessity ceases to exist, the ease-
ment also ceases to exist. Tucker v.
Nuding, supra, 180 P. at 905.

There-is 'division of authority as
to the degree of' necessity required
when the claimant's land adjoins
navigable water. The trend in re-
cent years has been away from
denying the easement strictly for
the reason that any access by water
negates the necessity. Annot. 9
A.L.R. 3d 600, 602-03 (1966). The
Oregon courts have followed the
trend by holding that something
less than "strict," or absolute, neces-
sity will suffice to create the ease-
ment. State v. DeaZ, 191 Or. 661, 233
P. 2d 242, 250 (1951).

Appellant has not suggested any
necessity that might have existed at
the time the land was: patented
which, according to BLM, was in
1896 and 1936. At present, appel-
lant does have access to its land, al-

though less convenient access than
if the road were constructed. Public
boat landings on the Umpqua River
exist both upstream and down-
stream. from appellant's land. Since
filing the right-of-way application,
appellant has clear-cut its land and
ferried the timber by helicopter to
the state highway immediately
across the river, an alternative also
discussed in the EAR. When other
means of access are available, even
though less convenient, a way of
necessity will either not be recog-
nized or the implication becomes
subject to control of other circum-
stances, such as the use of the land
contemplated by the parties to
the conveyance. Mackcie v. United
States, 194 F. Supp. 306 (D. Minn.
1961); Rose v. Denn, supra at 1086;
Annot. 9 A.L.R. 3d 600 (1966); 3
TIFFANY, supra § 94 at 293-96.
Moreover, construction of a road
across the public land would not
give appellant access to its land. It
would then have to obtain a right-
of-way across private land in order
to link up with the only public
highway on its side of the Umpqua
River. Appellant has not shown how
an easement by way elf necessity,
would apply in these circumstances.

[4] Appellant has also requested
a hearing. It is within the discre-
tion of the Board to grant a request
for a hearing on a question of fact.
43 CFR 4.415. In order to warrant
such a hearing, an appellant must
at least allege facts which, if
proved, would entitle him to the

525
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relief sought. Rodney Rolfe, 25
IBLA 331, 340, 83 I.D. 269, 273
(1976). Here, appellant has not
done so. It has challenged the con-
clusion drawn by BLNI from the
facts, but has not shown that BLM
failed to consider any significant
facts which would lead to an oppo-
site conclusion. With regard to the
easement by way of necessity, we
have ruled as a matter of law that
appellant is not entitled to one.
Furthermore, appellant has not al-
leged sufficient facts to warrant a
hearing on this issue even if our
ruling on the threshold legal issue
were otherwise. Therefore, appel-
lant's request for a hearing is
denied.

Accordingly, pursuant to the au-
thority delegated to the Board of
Land Appeals by the Secretary of
the Interior, 43 CFER 4.1, the deci-
sion appealed from is affirmed.

JOAN B. THOMPSON,
Admninistrative Jdge.

WVE CONCUR:

ANNE POINDExTER LEwIs,
Adiniistrative Judge.

MARTIN RITVO,
Adini~sttrative Jdge.

R. N9. COAL COMPAI2;Y

7 IBRIA 64

Decided October 27, 1976

Appeal by Mining Enforcement and
Safety Administration from a deci-

sion of Administrative Law Judge
Joseph B. Kennedy, dated Aug. 16,
1976, in Docket No. NORT 75-347-P,
in which the Judge assessed $264 for
three violations and $0.00 for one vio-
lation of 30 CFR 70.212 pursuant to
sec. 109 of the Federal Coal Mine
Health and Safety Act of 1969.

Modified.

Federal Coal Mine Health and Safety
Act of 1969: Penalties: Amounts

Inasmuch as see. 109 of the Act mandates
the assessment of a civil penalty where a
violation has been found to exist, it is
error to assess a zero penalty in such cir-
cumstances because a zero penalty is no
penalty. 30 U.S.C. § 819 (a) (1970).

APPEARANCES: Robert J. Phares,
Esq., Acting Assistant Solicitor, and
Stephen Kramer, Esq., Trial Attorney,
for appellant, Mining Enforcement
and Safety Administration. R. M. Coal
Company did not participate in this
appeal.

OPINION BY
ADMINISTRATIVE

JUDGE SCHELLENBERG

INATERIOR BOARD OF MINE
OPERATIONS APPEALS

Factual and Procedural
Background

On Apr. 10, 197t5, the Mining En-
forcement and Safety Administra-
tion (MESA) filed a Petition for
Assessment of Civil Penalty alleg-
ing that R. M!. Coal Company (R.
M. Coal) had committed four viola-
tions of the Act and sought the
assessment of civil penalties there-
for. Having failed to respond to an
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order to show cause a default
against R. M. Coal was entered on
June 22, 1976, and MESA was
ordered to furnish proposed find-
ings of fact, and conclusions of law,
including all elements for consid-
eration recited in sec. 109(a) of the
Act. After submission of the above-
requested information, a default
decision was issued by the Adminis-
trative Law Judge (Judge) on
Aug. 16, 1976, in which he found
that all of the violations existed as
alleged and in the case of the viola-
tion of 30 CFR 70.212 he found that
it was a nonserious, non-negligent
violation warranting a penalty of
$0.00.

MESA filed a timely appeal to
the latter finding, and in its sup-
porting brief claims that sec. 109 (a)
of the Act mandates the assessment
of a civil penalty for every violation
found to exist, that $0.00 is not a
civil penalty, and that such assess-
ment violates the language and in-
tent of sec. 109 (a) of the Act.

Issue Presented

Whether a Judge errs in assessing
a civil penalty of $0.00 where he
finds a violation of a mandatory
safety standard and also finds that
the violation was nonserious and the
operator non-negligent.

Discussion

The language of sec. 109 of the
Act is clear, and the Board is of the
opinion that there can be no dispute
that when a violation is found to

have existed a penalty assessment
must be made. In the instant case,
both the Judge and MESA agree
that a penalty assessment was man-
datory inasmuch as the Judge found
that a violation of 30 CFR 70.212
had existed. The sole question on
appeal is whether $0.00 constitutes
a civil penalty. For the reasons set
forth below, the Board is of the
opinion that it does not.

In Old Ben Coal Company, 4
IBMA 198, 82 I.D. 264, 1974-1975
OSHD par. 19,723 (1975), the
Board stated that "a penalty of
$10,000 for each of the two viola-
tions charged is justified in order to
penalize the operator. for the viola-
tions and to deter it from future
violations, the latter being one of
the principal intentions of Congress
in mandating that civil penalties be
assessed for each violation." How-
ever, in a subsequent decision, the
Board held that, based on its con-
sideration of the statutory criteria,
no more than a nominal penalty of
$1 was warranted for each of sev-
eral violations. In the Matter of:
Potochar and Potochar Coal Comn-
pany, 4 IBMA 252, 1974-1975
OSHD par. 19,732 (1975).

Mandatory civil monetary penal-
ties were intended by Congress to
penalize violations and to deter fu-
ture violations. Once a violation is
found to have existed, it is incum-
bent upon a Judge to assess a mon-
etary penalty which comports with
this intention. A penalty of $0.00
assesses nothing and deters nothing,
and, in essence, is a finding of no

5275201



528 DECISIONS OF THE DEPARTMENT- OF THE INTERIOR [83 LD.

violation. If, as apparently this
Judge concluded, only a nominal
penalty is warraited, the penalty
assessment may be as little as $1 or
less, but in no case, may it be $0.00.
Accordingly, it is error for a Judge
to assess a $0.00 penalty where he
finds a violation to have existed.

In his decision, the Judge based
his authority to assess a $0.00 pen-
alty upon his interpretation of the
legislative history. Inasmuch as the
Board has indicated that the langu-
age and intention of section 109 is
clear and unambiguous, we see no
need to resort to the legislative his-
tory. However, in order to clear up
any misunderstanding; and since
MESA takes issue with the Judge's
interpretation we 'believe that a few
observations are necessary.

The Judge relied on the fact that
the portion of the Senate bill speci-
fying a minimum penalty of $1 was
deleted in conference in favor of the
House version which omitted any
reference to a minimum penalty.
House Committee on Education
and Labor, Legislatve History-
Federal Coal Nine Health and
Safety Act, Committee Print, 91st
Cong. 2d Sess. 1033 (1970). The
Board is of the opinion that such
reliance is unfounded.

The legislative history relied
upon by the Judge is part of the
Statement of the House Managers
explaining the changes made in the
House and Senate bills agreed upon
by the conferees and recommended
for adoption by the Congress. The
pertinent part of this statement is
as follows:

Both the Senate bill and the House
amendment provide for the assessment
of civil penalties against the operator for
violations. Under the Senate bill such a
penalty shall not be less than $1, or
more than $25,000, for each occurence.
Under the House amendment the penalty
shall not be more than $10jO00 for each
violation with no minimum established.
The 'conference substitute adopts the
provisions of-the House amendment in
this regard with technical changes.

The Board is of the opinon that, in-
stead of authorizing the Secretary
to assess no penalty where a viola-
tioll has occurred, the conferees
merely agreed to delete a legisla-
tively fixed minimum penalty.

Rather that remanding this case
for assessment of civil penalty for
one violation, the Board will exer-
cise its de novo review power and
assess an appropriate penalty.

Inasmuch as MESA has not
questioned the Judge's apparent
conclusion that the penal and deter-
rent value of an assessment for this
aonserous, non-negligent violation
of 30 CFR 70.212 would be at best,
minimal, the Board is of the
opinion that a civil monetary
penalty of $1 is warranted.

ORDER

WHEREFORE, pursuant to the
authority delegated to the Board by
the Secretary of the Interior (43
CFR 4.1(4)), IT IS HEREBY
ORDERED that the decision of
the Judge in the above-captioned
case IS MODIFIED to the extent
that a penalty of $1 is assessed for
the violation described in Notice of
Violation No. 2 AHA, Apr. 17,
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19743 and that R. M. Coal Company
pay a penalty assessment in the
amount of $265 on or before 30 days
from the date of this decision.

HOWARD .J. SCHELLENBE , JR., :
Administrative Judge.

WE CONCUR:

DAvDI DoANE,
Chief Administrative Judge.

Louis 13. STRIEGEL,
Member of the Board.

TAOS PUEBLO TRACT C

Boundaries
Courts have long recognized, in determin-
ing boundaries, that calls for natural ob-
jects and fixed monuments control those
for distances.

Indian Lands: Reservation Boundary
Where an Indian tribe acquired title to
land under treaty, an erroneous survey
of a boundary which became the bound-
ary of an adjacent wilderness area, could
be administratively corrected and control
would be restored to the tribe under 16
U.S.C. § 473 (1970).

Secretary of the Interior

The Secretary has authority to correct
an erroneous government survey under
43 U.S.C. §2 (1970).

M-36884 October 28, 1976

TO: UNDER SECRETARY.

SUBJECT: TAOS PUEBLO
TRACT C.

In response to your inquiry of
July 19,1976, I have concluded that

an erroneous survey in 1893 mis-
placed the easterly boundary of, a
portion of the Antonio Martinez
Grant (designated "Tract C"),
which was acquired by the United
States in:trust for Taos Pueblo in
1941. The pertinent facts are:' X

1. The Antonio Martinez or Lu-.
cero de Godoi Grant was confirmed
by the U.S. Court of Private Land
Claims on Mar. 3, 1891. The decree
specified the Grant's boundaries,
and the easterly boundary was fixed
as "in a northerly direction, the
current of said Rio Lucero to its
source; thence in a western direc-
tion to the current of the Rio del
Norte."

2. On Dec. 21, 1893, the Surveyor
General Instructed a deputy sur-
veyor, John H. Walker, to survey
the Martinez Grant according. to
the Court of Private Land Claims,
decree, ordering that the easterly
boundary follow "the meander of
the Rio Lucero to its source; that
the north boundary should be an
easterly and westerly line from the
source of the' Rio Lucero to the Rio
diel Norte * * *." Subsequently, the
surveyor's field notes, plat, and the
affidavits of two witnesses con-
firmed that these instructions had
been followed.

:3. The United States acquired
portions of the Martinez Grant, des-
ig'nated as Traets. A, B, and C, in
trust for Taos Pueblo in a cobdem-
nation, proceeding'against the Wat-
son Land Company (Cause No. 129
Civil in the U.S. District Court for
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the District of New Mexico) in
1941. The Judgment on Amended
Declaration of Taking entered in
that action on Aug. 29, 1941, de-
scribed the easterly boundary of
Tract C as "the meander line along
the east, boundary of said Antonio
Martinez Grant. as surveyed by
John R1. Walker (the true East
boundary of said Grant being the
middle of the stream known as Rio
Lucero) ,'. and fixing "The NE cor-
ner of said Antonio Martinez Grant
[as] at the head of Rio Lucero."

4. The United States Forest Serv-
ice subsequently acquired land adja-
cent to the easterly boundary of
Tract C. The boundary between the
two tracts was never fenced, and no
artificial monuments exist on the
ground to mark that portion of the
line.

5. Taos Pueblo objected to ad-
ministration by the Forest Service
of Bear Lake, which lies below the
source of the Rio Lucero. In 1974,
its objections combined with an im-
pending survey of adjacent Pueblo
lands led to an investigation of the
boundary by the BIA. Forestry
personnel of the Albuquerque Area
Office of the BIA discovered that
the distances and bearings of the
Walker Survey contained errors in
the segment around the northeast
corner of 110 chains and that
Walker's attempt to correct such er-
rors had resulted in a gross misrep-
resentation of the boundary line in
that vicinity. The BIA report sum-
marized Walker's errors as follows:

The combined error of distance and
bearing from the west, and distance from

the east, amounted to 110 chains. Again,
for whatever reason, Walker. did not
choose to correct the bearing between
MO 4 and MC 5. Instead he added 0
chains east of. where two lines inter-
sected. The remaining 30 chains were
corrected by simply moving a whole sec-
tion of line (NE corner to mile corner)
westerly on a S 83° 15' W bearing prob-
ably using MC 3 or the 1 mile location
as the key. The latter adjustment was
compensated by shortening the distance
from supposed MC 80 to the NE corner
(removing page 65-66 [of his field notes]
and erasure) which both necessitated and
permitted a straight line bearing. The
survey notes show evidence of several at-
tempts to obtain an acceptable correction.

The overall correction in distance ap-
pears 10 chains more than required.
However, the survey closed satisfactorily
so it could have also compensated for a
shortage elsewhere on the north
boundary.

The easterly boundary as depicted
by the distances and bearings thus
altered departs from the Rio Lucero
well below its source, erroneously
placing Bear Lake and approxi-.
mately 300 acres outside the line.

6. The proper configuration of
the Tract C boundary was shown oln
a 1945 USGS map of Taos and Vi-
cinity, but the 1963 USGS Wheeler
Peak Quadrangle displayed as an
"Indefinite boundary" the erroneous
Walker survey line.

7. A portion of adjacent Forest
Service lands were incorporated in
1964 in the Wheeler Peak Wilder-
ness Area. The erroneous Walker
survey line was used to describe the
south boundary of the Wilderness
Area in a description reported to
Congress pursuant to § 3 (a) (1) of
the Wilderness Act, September 3,,
1964 (78 Stat. 890).
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The title of the United States and
Taos Pueblo to Tract C was estab-
lished by the judgment in the 1941
condemnation action. The descrip-
tion in that judgment fixed the east
boundary of Tract C at the middle
of the Rio Lucero and the northeast
corner of the Tract at the head of
the Rio Lucero. Both the Rio Lu-
cero and its source are natural ob-
jects; therefore, the location of the
stream and its source prevail over
the erroneous courses and distances
in the Walker survey. The courts
have long recognized that "calls for
natural objects and fixed monu-
ments control those for distances."
U.S. v. State Investment Co., 264
U.S. 206, 211 (1924); see U.S. v.
Redonds Development Co., 254 F.
656, 659 (8th Cir. 1918).

In order to conform to the
natural objects which define the
boundary of the land acquired
under the condemnation judgment,
it is necessary to correct the errone-
ous courses and distances of the
Walker Survey. The Secretary has
authority to correct an erroneous
government survey under 43 U.S.C.
§ 2, and that authority has been con-
firmed by the courts and by the At-
torney General. Russel v. Max'well
Land Grant Co., 158 U.S. 253, 256
(1895); Cragin v. Powell, 128 U.S.

691, 698 (1888); 19 Ops. Atty. Gen.
126 (1888). The fact that the por-
tion of Tract C north of the errone-
ous Walker line has been admin-
istered by the Forest Service as a
part of the Wheeler Peak Wilder-
ness Area is not an impediment to

correction of the survey nor to res-
toration of possession to Taos Pueb-
lo, its beneficial owner. In the At-
torney General's Opinion to the
President of Jan. 18, 1972,42 Ops.
Atty. Gen.-(1972), the Attorney
General recognized that where title
to land was acquired by an Indian
tribe under a treaty, an erroneous
survey of a boundary, which had
become the boundary of an adjacent
Wilderness Area, could be admin-
istratively corrected and that con-
trol of the land could be restored to
the tribe by executive order under
16 U.S.C. § 473 (1970). The opinion
stated:

The fact that a portion of the land is
now treated as a wilderness area does
not affect the question of restoration.
Although validly designated wilderness
areas can only be changed with Con-
gressional consent (16 U.S.C. § 1131), the
foregoing principles preclude application
of that limitation here, where the land
should never have been designated a
wilderness area in the first place.

The judgment in the Govern-
ment's condemnation action vested
title in the United States and Taos
Pueblo to the land west of the Rio
Lucero to its source as fully and
effectively as the treaty involved in
that Opinion. On the basis of the
foregoing, it is my opinion that the
United States and Taos Pueblo ac-
quired ownership of Tract C under
the condemnation judgment which
fixed its easterly boundary as the
Rio Lucero and the northeast
corner as the source of that stream,
and that the Secretary has the
authority to order immediate cor-
rection of the erroneous Walker
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Survey to conform to those natural
objects. I recommend that the
Secretary order sucll correction
without delay and raquest the
President to restoie to Taos Pueblo
by esecutive order controI of that
* 7
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EVELYN CHAMBERS

Decided November 4, 1976
27 IBLA 317

Appeal from decisions of the New
Mexico. State Office,_Bureau of Land
Management, requiring additional evi-
dence before issuing oil and gas leases
NM-27779, NM-A-27818 Texas, and
TNM-A-27819 Texas.

Set.aside and remanded.

1. Oil and Gas Leases: Applications:
Generally

The signature of the offeror on a simul-
taneous oil and gas lease entry card
may be afflied by means of a rubber
stamp, if it is the intention of the
offeror that it be his or her signature.

2. Oil and Gas Leases: Applications:
Attorneys-in-Fact or Agents-Oil and
Gas Leases: Applications: Drawings-
Oil and Gas Leases: First Qualified
Applicant

Where a rubber stamp constitutes an
offeror's signature on a simultaneous oil
and gas lease entry card, the Bureau of
Land Management need not presume
that the offeror Tather than an agent
stamped the card, and where no agent's
statement has been submitted, BLM may
take appropriate action to establish the
circumstances under which the signature
was stamped on the card.

3. Oil and Gas Leases: Applications:
Attorneys-in-Fact or Agents-Oil and
Gas Leases: Applications: Drawings-
Words and Phrases

"Agent." The, word "agent", as used in
43 OFR 3102.6-1 requiring statements of
authority and disclosure of interests in
oil and gas lease offers by agents, does

225-410-77- l

not include an employee who has no
discretionary authority and merely acts
as the employer's amanuensis in affixing
the employer's stamp on a simultaneous
oil and gas lease offer entry card, even
if it is done outside the actual physical
presence of the employer. Any statement
required by the Bureau of Land Manage-
ment to establish the identity of the
person who stamped the offeror's name on
the card must allow the offeror to pro-
vide information to establish whether or
not the person was an agent within the
meaning of 43 CFR 3102.6-1; merely re-
quiring the offeror to show the stamp
was affixed by him or in his presence is
not sufficient.

APPEARANCES: C. E. Peterson, Esq.,
Poulson, Odell and Peterson, Denver,
Colorado, for appellant.

OPINION BY ADMINISTRA-
TIVE JUDGE THOMPSON

INTERIOR BOARD OF
LAND APPEALS

Evelyn Chambers appeals from
separate decisions of the New
Mexico State Office, Bureau of
Land Management (BLM), requir-
iLg her to submit certain affidavits
in order to obtain issuance of oil
and gas leases N-27779, NM-A-
27818 Texas, and NM-A-27819
Texas. Appellant's simultaneous
entry cards for leases NM-27779
and NM-A-27819 Texas: had been
drawn first, and her simultaneous
entry card for lease N-A-27818
Texas had been drawn second, in
the public drawing held by the New
Mexico State Office on Mar. 9, 1976.
Pursuant to appellant's request,
and because the same issue is in-

83 I.D. No. 11
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volved in the three appeals, they
have been consolidated for decision.

In all simultaneous oil and gas
lease offerings each offeror is re-
quired to sign the back of the entry
card. Appellant's signature was im-
printed on the three entry cards by
means of a rubber stamp. Because
appellant's entry cards did not
carry "original" signatures, the
BLM State Office required appel-
lant to execute, and have notarized,
the following affidavit:

AFFIDAVIT

Q It is my intention that the rubber
stamp signature placed o offer to
lease -h--- be my signature and I
personally placed the facsimile sig-
nature on the card.

n The facsimile signature was placed
on the entry card, by someone else
in my presence, with my permission.

[Notarized.]
Signature of Offeror

Appellant's statement of reasons
asserts that after becoming aware
of this Board's decisions in MAfary
I. Arata, 4 IBLA 201, 78 I.D. 397
(1971), and Louis Alford, 4 IBLA
277 (1972), which allowed signa-
tures on simultaneous entry cards
to be affixed by rubber stamp, she
determined to use this method in
order to save time. She asserts fur-
ther that on June 17, 1974, she sub-
mitted to the New Mexico State
Office by certified mail an affidavit
verifying her intention to utilize a
rubber stamp to sign simultaneous
entry cards and indicating that such
signatures are valid and have the
same effect as her handwritten sig-
nature. The statement of reasons

describes her normal business prac-
tice in filing the entry cards as fol-
lows: after determining, with the
advice of a geologist, which parcels
to submit offers on, she would direct
one of her secretaries to type the
proper information on the card and
to affix her signature thereon with
a rubber stamp.

Appellant discusses five bases for
error in the BLM State Office deci-
sions. First, appellant asserts that
such an affidavit is not required by
any statute, regulation or prior De-
partmental decision, nor did BLM
cite any authority for this require-
ment. Second, appellant argues that
she should not be deprived of a stat-
utory right to a lease for a reason
not clearly set out in the regulations
prior to the drawing. Appellant's
third argument is that her secretary
was performing a non-discretionary
act in rubber-stamping the entryX
cards as an amanuensis and that no
principal-agent relationship was in-
volved. Fourth, appellant alleges in
the alternative that she has adopted
the signature as her own by her sub-
sequent acts. As a final argument,
appellant points out that this
method of signing did not give her
an unequal chance or unfair advan-
tage in the drawing.

[1, 2] It is true, as appellant ar-
gues, that the signature of the of-
feror on a simultaneous oil and gas
lease entry card may be affixed by
means of a rubber stamp if it is the
intention of the offeror that such
be his or her signature. Robert C.
Leary, 27 IBLA 296 (1976); Louis
Alford, upra; fMary . Arata, su-
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pra.1 However, her argument that
verification of the offeror's intent
concerning such a signature is not
required by statute, regulation or
decision fails to consider the respon-
sibility of BLM to issue oil and gas
leases only to the first gualified of-
feror. 30 U.S.C. § 226 (1970); 43
CFR Subpart 3102. If an oil and
gas lease offer is signed by an attor-
ney-in-fact or, agent in behalf of the
offeror, the qualification require-
ments direct that certain informa-
tion concerning the attorney-in-fact
or agent must be filed with BLM.
43 CFR 3102.6-1. If this informa-
tion is not filed, the offer must be re-
jected. E.g., Southern Union Pro-
duction, 2 IBLA 379 (1975). The
same requirement pertains where a
facsimile signature is affixed on the
offer by an attorney-in-fact or
agent. Robert C. Leary, supra at
299.

The fact that an; entry card is
drawn in a simultaneous drawing
does not preclude BLM from in-
quiring into the qualifications of the
offeror. Robertson v. Udall, 349
F.2d 195 (D.C. Cir. 1965). Unlike
a handwritten signature, a rubber-
stamped one does not carry the pre-
sumption that it was personally ex-
ecuted by the offeror. Robert C.
Leary, supra at 301. Therefore,

1 In signing the card, the applicant certifies
as to his qualifications to hold oil and gas
leases under the law, that he has not filed
any other entry card for the parcel involved,
that he is the sole party in interest, or If
not, that the names of other parties in interest
are listed below, and he agrees he will be
bound to a lease on the appropriate form. The
card warns that it is a crime under 18 U.S.C.
§ 1001 (1970) to make knowing and willful
false, fictitious or fraudulent statements.

BLM may take appropriate action
to establish the circumstances under
which the signature was stamped
on the entry card in order to deter-
mine whether 43 CFR 3102.6-1
should have been complied with if
the offeror did not imprint the
stamp himself.

[3] The method chosen by the
New Mexico State Office to ascer-
tain the identity of the person who
actually rubber-stamped the offer-
or's signature on the entry cards
was the affidavit described above.
Appellant has explained that she
could not execute this affidavit be-
cause she may not always have been
physically present when her signa-
ture was stamped on the entry cards
by her secretary. She argues, how-
ever, that her secretary is not an
agent within the meaning of 43
CFR 3102.6-1.

There is no definition of the word
"agent" in the regulations regard-
ing oil and gas lease offer filings. In
a general context, and in the broad-
est meaning of the word, anyone
who does anything at the behest of
another may be considered an
"agent" or as having an agency re-
lationship. There are many particu-
lar meanings in a wide variety of
relations. E.g., 2A Words and
Phrases, "Agent" (1955).

We must look to the purposes and
requirements of 43 CFR 3102.6-1
with regard to agents and attor-
neys-in-fact to determine what type
of relationship is envisaged by that
regulation. There are two primary.
requirements in the regulation.
First, it requires evidence of the
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authority of the agent to sign the
offer in behalf of the offeror. Sec-
ond, it requires separate statements
by the agent and offeror stating
whether there is any agreement or
understanding by which the agent
has received, or is to receive, certain
described interests in the ease. If
the answer to the second require-
ment is affirmative; a, copy of the
agreement, or a description if oral,
must be filed together with certain
information concerning the agent's
qualifications to hold. inteiests in
federal oil and gas leases. Thus, the
purposes of the regulation are to es-
tablish that the person acting for
another has actual authority to do
so and' to establish if the agent has
or will have any interest in the lease
to be issued. The latter purpose is
important to' assure that sch an
agent does not fil more than one
drawing card in a drawing if he has
an interest in the lease, and to es-
tablish that his acreage holdings do
not exceed the statutory maximum
lease interest holdings. Cf. Pan
American Petroleum Corp. v. Udall,.
352 F. 2d 32 (10th Cir. 1965).

The requirements and purposes
of the regulation suggest an agency
relationship akin to many business
and commercial transactions where
generally the terms "principal" and
"agent" denote a fiduciary relation-
ship with the agent possessing cer-
tain authority to act for the prin-
cipal. See 2A C.J.S. Agency § 4
(1972). An "agent" may be distin-
guished from an "employee" in such
contexts on the basis of the agent
having authority to exercise discre-

tion with respect to the transactions
whereas a mere employee is allowed
no discretion. See 53 AM. JUR. 2d,
Master and Servant, 3 (1970); 2A
C.J.S. Agency §16 (1972). Thus,
an employee, or servant, while be-
ing an agent in the broadest sense
of thtt term, may generally be un-
derstood to have no authority to at
with discretion-only to perform
manual or niechanical acts. Id.

This distinction is clearly demon-
strated in cases where an employee
affixed his employer's signature to
a document. In'such circumstances
where the employee is' only per-
forming a mechanical act at the di-
rection of the employer, the em--
ployee is considered merely to be
the "instrumentality" or;"amanuen-
sis" by which the employer is ex-
ercising the discretion in the trans-
action. The action is deemed that
of the employer acting for himself.
The employer's presence at the time
of the "signing" is either deemed
unnecessary, or the employer's pres-
ence is found to be constructive be-
cause his judgment was involved,
and exercised. See United Bonding
Insuance Co. v., Banco Suizo-Pa-
nameno, S.A., 422 F. 2d 1142, 1147
(5th Cir. 1970); State v. Hickman,
189 So. 2d 254, 258-59 (Fla. App.
1966) ; Ellis v. IIikelis, 60 Cal. 2d-
206, 384, P.2d 7, 11, 32 Cal. Rptr.
415 (1963); Houston Oil Co. v. Bis-
kamp, 99 S.W.2d 1007, 1010 (Tex.
Civ. App. 1936); 80 C.J.S. Signa-
tures § 6 (1972).

Where an employee, such as a
secretary, acts in a purely mechani-
cal capacity as an*y "amanuensis"
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with no authority to exercise discre-
tion concerning the offer or lease,
there is- no question concerning the
employee having 'authority to act in*
behalf of the offeror in affixing the
signatures or sharing an interest in
the lease. (Of course, if an employee
were to receive an interest in the
lease, rather than receiving a salary
only, such an interest would have to
be disclosed by the offeror in any
event under 43 CFIR 3102.7.)

We conclude that the word
"agent" in 43 CFR 3102.6-1 does

not embrace an employee who is
acting merely as an amanuensis in
affixing the employer's stamped sig-
nature on an oil and gas lease offer,
even if the employer, when an indi-
vidual, is not actually physically
present when the stamp is im-
printed on the offer form. We hold,
therefore, that any; affidavit, or
statement,2 required by BLM as ad-
ditional evidence-'on a rubber-
stamped signature must allow the
offeror to provide' sufficient infor-
mation for BLM to determine coin-
pliance with the regulations.3

To accomplish this, the statement
forn should provide for a third
category' whereby the'offeror, if he

2 It is not necessary that statements re-
quired as 'additional evidence be in the form
of an affidavit. Any person who "knowingly
and willfully" makes "false, fictitious or fraud-
ulent statements or representations" in a
matter "within the jurisdiction of any de-
partment or agency of the United States" is
subject to criminal sanctions. IS U.s.C. 1001
(1970) 43 CFR 1821.3-1.

To avoid confusion and misunderstanding
regarding "oinstructive" presence, the form
should be changed to make clear that the state-
ment regarding "presence" refers to actual
physical presence, since this is the meaning
which most persons would understand.

did not personally use the stamp or
-was not in the actual physical pres-
ence of the person, who affixed the
stamp, is able to state the facts from
which BLM may draw its own con-
clusions on whether the person affix-
ing the stamp was an agent of the
offeror within the meaning of 43
CFR 3102.6-1. Thus, the offeror
would be able to state the business
procedure followed and the rela-
tionship between himself and the
person who affixed the signature.
The form should emphasize that
actual facts are required rather
than legal conclusions.

As indicated, the affidavit re-
quired in this case provided for only
two circumstances that the offeror
placed the facsimile signature on
the card, or that it. was placed on
the card: in, his presence. with his
permission. We emphasize that the
purpose of requiring additional evi-
dence froml a successful simulta-
neous oil and gas lease offeror is to
determine that offeror's campliance
with the appropriate regulations.
The affidavit here, as written by
BLM, does not accomplish this be-
cause actual physical presence may
not be necessary in circumstances
where the employee is acting as the
employer's instrument or amanuen-
sis for the purpose of imprinting
a signature.

The facts explained by appel-
lant's attorney' suggest that appel-
lant's secretary was acting only as
an amanuensis in imprinting appel-
lant's signature. Appellant's attor-
ney has stated appellant is willing
to execute an. affidavit that the

5331
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stamped signatures constituted her
signatures when the cards were filed
with the New Mexico State Office.
Merely stating that the rubber-
stamp constituted her signature is
not sufficient, without further ex-
planation. Because appellant did
not personally sign the appeal,
when these cases are returned to the
New Mexico State Office she should
be allowed a further period of time
in which to sign personally her
statement of the facts explaining
the procedure in filing and signing
the offer and her relationship with
the person affixing the stamp.

Accordingly, pursuant to the au-
thority delegated to the Board of
Land Appeals by the Secretary of
the Interior, 43 CR 4.1, the de-
cision appealed from is set aside and
the case is remanded for further
action consistent with this opinion.

JOAN B. ToMPsoN,
Administrative Judge.

WE CONCUR:

ANNE POINDExTEr LEwIs,

Administrative Judge.

DOUGLAs E.. HIENRIQUES,

Administrative Judge.

WILLIAM . SPARKS

27 IBLA 330

Decided November 4, 1976

Appeal from decision of New Mexico
State Office, Bureau of Land Manage-
ment, rejecting a drawing entry card
lease offer NM 27184. : 

Affimed.

1. Oil and Gas Leases: Applications:
Generally-Oil and Gas Leases: Appli-
cations: Drawings

The term "signed and fully executed" as
used in 43 CFR 3112.2-1(a) does not in-
terdict the use of a rubber stamp or other
mechanical device to affix a signature to
a drawing entry card, provided that it is
the applicant's intention that the fac-
simile be his signature.

2. Oil and Gas Leases: Applications:
Generally-Oil and Gas Leases: Appli-
cations:- Attorneys-in-Fact or Agents

Where a facsimile affixed by means of a
rubber stamp or other mechanical device
constitutes an applicant's signature on a
drawing ntry card lease offer, a State
Office of the Bureau of Land Management
need not presume that the applicant,
rather than an agent; stamped the
card. It is proper for the BLM office to
make inquiry into the filing to. establish
that the applicant's signature was affixed
at his request and that he formulated the
offer. If it is disclosed that the signature
was affixed pursuant to a power of attor-
ney, and the offer was not accompanied
by the statements required by 43 CFRl
3102.6-1, the offer must be rejected.

3. Oil and Gas Leases: Applications:
Generally-Oil and Gas Leases: Appli-
cations: Attorneys-in-Fact or Agents-
Oil and Gas Leases: Applications:
Drawings

Under 30 U.S.C. § 226 (1970), the Depart-
ment has no authority to issue a non-
competitive oil and gas lease to anyone
other than the first qualified applicant.
If a drawing entry card lease offer is
signed by an agent or attorney-in-fact in
behalf of the applicant, or if a facsimile

signature of the applicant is affixed upon
the offer by an agent or attorney-in-fact,
the offer cannot be considered to have
been submitted by a qualified applicant
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unless it is accompanied by the state-
ments required by 43 CPR 3102.6-1.

APPEARANCES: Clifford C. Towns,
sr., Esq., Dallas, Texas, for appellant.

OPINION BY ADMINISTRA-
TIVE JUDGE HENRIQUES

INTERIOR BOARD OF
LAND APPEALS

The drawing entry card of Wil-
liam J. Sparks was assigned first
priority in a drawing for Parcel 331
in the Nov. 1975 simultaneous fil-
ing procedure for noncompetitive
oil and gas leases in the New Mexico
State Office, Bureau of Land Man-
agement (BLM). 43 CFR Sub-
part 3112. Examination of the card
showed that the signature of "Win.
J. Sparks" was mechanically im-
printed and notian original signa-
ture, whereupon BLM called upon
Sparks to file an affidavit over his
personal signature stating whether
or not it is his. intention that the
mechanically printed signature be
his signature, and further, a state-
ment that he personally placed the
imprinted signature upon the card
or, if the action was done by a third
party, that the action was done in
his presence. Sparks replied that
he intended the mechanically im-
printed signature to be his signature
and submitted an affidavit that, ef-
fective Sept. 30, 1975, he had ap-
pointed one E. Carter Bills III, as
his attorney-in-fact for the limited
purpose of executing drawing entry
cards for inclusion in the BLM si-
miltaneous filing procedure for oil
and gas leases and such other docu-

ments necessary for filing his name
with the Bureau of Land Manage-
ment in connection with such offers
for oil and gas leases. He assured
that the authority conveyed in-
cluded the mechanical reproduction
of his signature by Bills on any
document to be filed with BLM.

Thereafter BLM, by decision
dated Mar. 22, 1976, rejected the
drawing entry card filed by Sparks
for Parcel 331 for the reason that
the mechanically imprinted facsim-
ile signature of "Wi. J. Sparks"
had been placed on the card by E.
Carter Bills acting as attorney-
in-fact and compliance had not
been made with the requirements
of 43 CFIR 3102.6-1. This appeal
followed.

Appellant argues that the regula-
tions do not have a requirement that
a principal must personally place a
drawing entry card in a machine to
imprint a facsimile signature there-
on or that such imprinting must be
done in the presence of the princi-
pal. Appellant suggests that this
language in 43 CFR 3112.2-1 (a),
"offers to lease * * * must be sub-
mitted on a form * * * 'simulta-
neous oil and gas entry card' signed
and fully executed by the applicant
or his duly authorized agent in his
beha7f" (italics by appellant), al-
lows the actions taken preceding the
filing of the subject drawing entry
card for Parcel 331. Accompanying
the statement of reasons for the ap-
peal were two affidavits; one, dated
May 14, 1976, from E. Carter Bills
III, stated that as attorney-in-fact
for William J. Sparks there is no
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understanding between himself, and
Sparks or any other person, oral or
written, whereby Bills or any other
person has received or is to receive
any- interest including overriding
royalty or operating agreement in
any lease filed for or on behalf of
Sparks by Bills, including Parcel
331, the subject of this appeal, and
further that he, Bills, has acted as
attorney-in-fact for Sparks in this
fashion anid manner since Sept. 30,
1975. The second affidavit, dated
May 15, 1976, was from William J.
Sparks, in which he stated that the
power of attorney to E. Carter Bills
is for the specific limited purpose of
filing offers to lease lands available
for oil and gas filings through the
Bureau of Land Management, for
the sole and exclusive benefit of
Sparks, and grants to Bills specific
authority to execute all statements
of interest and of lease holdings in
behalf of Sparks, and to execute all
other statements required:; by the
statutes or regulations, and that he,
Sparks agrees to be bound by such
representations of Bills and waives
any and all defenses which might
be available to him to contest any
of the actions of Bills under this
power of attorney. Further, that the
limited power of attorney author-
izes Bills to have the signature of
Sparks reproduced mechanically on
any document necessary to file offers
to lease for lands made available by
BLM pursuant to 43 CFR Part
3100, including Parcel 331, the sub-
ject of this appeal. And finally,
Sparks acknowledged that the lim-
ited power of attorney from himself
to Bills became effective on Septem-

ber 30, 1975,. and applies to Avhat-
ever documents that have been
executed on his behalf since that
date. In conclusion, appellant
argues that the affidavits have ef-
fectively cured any defect under 43
CFR 3102.6-1 which might have
existed in his offer for Parcel 331.

It is obvious from the foregoing
that the function of Bills vis-a-vis
federal oil and gas lease offers in
the name of William J. Sparks is
something greater than being a
mere amanuensis or scribe. See Eve-
lyn Chanbers, 27 IBLA 317, 83 I.D.
533 (1976); Robert C. Leary 27
IBLA 296 (1976).

[1] In Mary . Arata, 4 IBLA
201, 78 I.D. 397 (1971), and Robert
C. Leary, supra, this Board decided
appeals from the rejection of draw-
ing entry ai-ds on Which the sigrna-
ture had been affixed by means of a
rubber stamp' facsimile signature of
the offeror. The, Board held'that 43
CFR 312.2-41 does not proscribe
the use of a rubber stamp or other
mechanical device to affix a facsimile
signature to a 'drawing entry card
provided it is the intention of the
offeror that the imprint be his sig-
nature. We adhere to that ruling.
However, we must point out, as we
did in Leary, supra, that a hand-
written signature and a facsimile
signature affixed by mechanical

'means are not fully equivalent in
every respect. A hand-written sig-
nature is presumed to have been
written by 'the person named
therein, but there is no such pre-
sumption attaching to a facsimile
signature. 80 C.J.S. Signatures '§ 8
(1953).

[83 I.D.



WILLIAM J. SPARKS
November 4, 1976

[2] A rubber-stamped or me-
chanically affixed signature on a
drawing entry card does not con-
stitute the applicant's signature un-
less it is so intended. Without
additional evidence establishing
that appellant intended the facsim-
ile to be his signature, it is not im-
proper to find that such intent is
not established. Roberts v. Johnson,
212 F. 2d 672 (10th Cir. 1954).
Accordingly, it is appropriate for
a BLM1 State Office to require an
offeror named in a drawing entry
card to which a facsimile signature
is affixed to supply evidence of in-
tent. But to meet the requirement
that offers be "signed and fully
executed" it is not necessary to show
that the offeror personally stamped
the offer with his facsimile or that
such action occurred in his pres-
ence. Leary, supra.

As we have stated it is within the
province of a BLM State( Office to
inquire into the circumstances sur-
rounding the preparation and fil-
ing of 'a drawing entry card which
has a signature affixed by means of
a rubber stamp or other mechanical
device. Indeed, the State Office
must inquire if it is not completely
satisfied that there has been compli-
ance with all applicable regula-
tions. At a minimum, BLM should
inquire to ascertain who affixed the
facsimile signature, where, the
action 'occurred and why the fac-
simile signature was used. Further,
BLM may inquire to learn who de-
termined what land to file for. This
information may be supplied by a

narrative statement rather than 'an
affidavit. 18 U.S.C. § 1001 (1970).

[3] If the Department deter-
mines to issue a noncompetitive oil
'and gas lease to a parcel of land
not within the known geologic
structure of a producing oil 'or gas
field, it must issue such lease to the
first qualified applicant therefor.
IfcIeay v. IVahlenznaier, 226 F. 2d
35, 37 (D.-C. Cir. 1955); Ishmmael
Guerra, 26 IBLA 116 (1976). In
the simultaneous filing procedures
followed by the Department, prior-
ity is established by a drawing
from the entry cards submitted for
each parcel shown on the official list
'of lands available to suclh leasing.
See 43 CFR 3112.2-1; 31c Kay v.
TVahlenmaier, supra; Ballard E.
Spencer Trust, Inc., 18 IBLA 25,
27 (1974). 

Although the affidavits submit-
ted with this appeal comply with
the requirements of the regulations
relating to signatures by attorneys-
in-fact, the drawing entry card of
Sparks must be rejected because
the offer was deficientt when filed
and the rights of a third party have
intervened. As this Board stated in
Ballard E. Spencer Trust, Inc.,
supra at 27:

Finally, and perhaps more important
than any other consideration, is the
right of a qualifying third party offeror
to receive a noncompetitive lease. The
Mineral Leasing Act specifically pro-
vides that lands to. be leased noncom-
petitively must be leased to the first
qualified person making application,
whereas lands within the known geo-

'Aff'd sub norn. B.E.S.T., Inc. v. Horton,
Civ. No. 7a-060 (D. N.M., filed Aug. 19, 1975),
appeal pending.
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logical structure of a producing oil or
gas field shall be leased to the highest
responsible qualified bidder. 30 U.S.C.
§ 226(b) (c) (1970). Under the simul-
taneous filing procedure for lands to be
leased noncompetitively, all offers for
the same land are considered to have
been filed simultaneously, and priorities
are determined by a drawing. If the first
drawn offer is not acceptable by reason
of some failure to comply with the regu-
lation it cannot be accorded a priority
as of the time it was officially filed. The
next drawn offer in acceptable form
earns priority as of the date and time of
the simultaneous filing, and that offeror
is first qualified as a mnatter of law to
receive the lease. See 43 CFR 3112.2-1
(a) (3) ; 43 CR 3112.4-1; cKay v.
Wailennmaier, 226 P. 2d 35 (D.C. Cir.
1955) ; Duncan iller, 17 IBLA 267,
268 (1974).

The drawing entry cards contain
instructions which, iter alia, pro-
vide that "compliance u8st also be
made with the provisions of 43
CFR 3102." Part 3102 defines the
qualifications of lessees, and 3102.6
sets forth the statements and evi-
dence required when an attorney-
in-fact or agent signs an offer in be-
half of the applicant. If the of-
feror's signature is impressed by an
agent or attorney-in-fact bv means
of a facsimile signature stamp or
otherwise, the applicant cannot Ibe
considered "qualified," and the of-
fer to lease drawn with first prior-
ity aeepted, unless the statements
required by 43 CFR 3102.6-1 have
been filed with the drawing entry
cards. Southern Union Pioduction
Co., 22 IBLA 379 (1975); Husky
Oil Co., A-30440 (Oct.. 27, 1965).

It has been repeatedly held by
this Board that, in the simultane-
ols filing procedure, a first-drawn

card which is defective because of
noncompliance with a mandatory
regulation must be rejected and may
not be "cured" by submission of
further information. James D. Cad-
dell, 25 IBLA 274 (1976); Ballard
E. Spencer Trust, Inc., supra at 27-
28; Southern Union Production
00., supra; Union Oil Co. of Cali-
fornia, 71 I.D. 287 (1964); afl'd
Usdo3 Oil Co. of California v.
Udaill Civ. No. 295-64 (D.D.C.
Dec. 27,1965).

Therefore, pursuant to the au-
thority delegated to the Board of
Land Appeals by the Secretary of
the Interior, 43 CFR 4.1, the deci-
sion appealed from is affirmed.

DOUGLAS E. HENrIQUES,

Adinsinistrative Judge.

AVE GONCUP,

NEwTON FUrsuBRG,

Chief Adinistrative Judge.

FREDERic FrsHfAN,
Admnistrative Judge.

HAT RANCH, INC.

27 IBLA 340
Decided Novenber 4 1976

Appeal from decision of Administra-
tive Law Judge Robert W. esch re-
quiring the Bureau of Land Manage-
ment to issue Hat Ranch, Inc., two
1O.year grazing renewal permits (NM
3-74-1).

Reversed and remanded.

1. Administrative Authority: General-
ly-Grazing Permits and Licenses:

i 83 I.D.
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Cancellation or Reduction-Grazing
Permits and Licenses: Generally

A grazing permittee under see. 3 of the
Taylor Grazing Act does not have an
absolute right to a permit renewal even
though denial thereof will impair the
value of his grazing unit which is pledged
as security for a bona fide loan. The De-
partment may refuse to renew such a
permit when the public interest requires
that the subject land be preserved from
unnecessary injury, exchanged, disposed
of, or reclassified for alternate public
use. Similarly, if the Department may
deny renewal outright under the above
circumstances, the Department may re-
new such a permit for a lesser term than
previously allowed pending completion of
a Management Framework Plan and an
Allotment Management Plan which are
oriented not only to livestock grazing,
but also to multiple use management
which includes such concerns as land
and water conservation, environmental
protection, and other resource manage-
ment objectives which can be achieved
by reclassification of national resource
lands and manipulation of grazing
activity.

2. Grazing Permits and Licenses: Gen-
erally-Words and Phrases

"Such permit" as used in sec. 3 of the
Taylor Grazing Act, 43 U.S.C. § 315b
(1970), providing for a renewal of a graz-
ing permit does not mean only a permit
identical with the terms and provisions
of the original.

3. Grazing Permits and Licenses: Gen-
erally-National Environmental Poli-
cy Act of 1969: Environmental
Statements

Where by final judgment a court has
ordered that until an appropriate envi-
roni-Aental impact statement is issued the
BLM will issue authorization for live-
stock grazing only on an annual basis, a
grazing permit can be renewed for only

one year, even though the grazing unit
has been pledged as security for a bona
fide loan.

APPEARANCES: Lewis C. Cox, Jr.,
Esq. and Harold L H-ensley, Jr., Esq.,
of Hinkle, Bonduhrant, Cox & Eaton,
Roswell, New Mexico for appellee;
James A. Coda, Esq., and Gail L. Ach-
terman, Esq., Office of the Solicitor,
Department of the Interior, Washing-
ton, D.C., for appellant.

OPIANION BY
ADMIISTRATIVE

JUDGE RITVO

INTERIOR BOARD
OF LAND APPEALS

The Bureau of Land Manage-
ment (BLM) has appealed from a
decision of Administrative Law
Judge Robert WX. Mesch, dated
Feb. 3, 1975, which held that sec. 3
of the Taylor Grazing Act, as
amended, 43 U.S.C. § 315b (1970),
required the BLM to renew appel-
lee's 10-tear grazing permits for an
identical period of 10 years because
the original permits were pledged
as security for a bona fide loan, and
denial of 10-year renewals would
impair the value of the grazing unit.
The Judge also found no justifiable
reason for denying the permittee's
10-year permit renewal request.

The pertinent portion of sec. 3 of
the Taylor Grazing Act reads as
follows:

That the Secretary of the Interior is
hereby authorized to issue or cause to be
issued permits to graze livestock * ,

* * *rPreference shall be given in the is-
suance of grazing permits to those within
or near a district who are landowners en-
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gaged in the livestock business, bona fide
,occupants or settlers, or owners of water
-or water rights, as may be necessary to
*permit the proper use of lands, water or

water rights owned, occupied, or leased

'by them * * [N]o permiittee comply-

'ing wit/v fie rules and regulations laid
down by tie Secretary of the Interior
shall e denied the renewal of such per-

mit, if sueh denial will impair the value
of the grazing unit of the per-mittee, when1
'such unit is pledged as sceurity for any
Tbhona fide loan. Such permits shall be for

a period of not more than ten years, sub-

ject to the preference right of the per-

mittees to renewal in the discretion of

the Secretary of the Interior, who shall

specify from time to time numbers of

stock and seasons of use. * * So far as

consistent with the purposes and provi-

sions of this Act, grazing privileges rec-

ognized and acknowledged shall be ade-

quately safeguarded, but the creation of

a grazing district or the issuance of a

permit pursuant to the provisions of this

Act shall not create any right, title, in-

terests, or estate in or to the lands.

(Italics added.)

Pursuant to the provisions of the
Taylor Grazing Act, spra, Hat
Ranch, Ine., acquired two 10-year
grazing permits for a period cover-
ing Mar. 1, 1964, to Feb. 28, 1974.
The permits had been pledged as
security for loans amounting to
$250,000 from the Federal. Land
Bank Association of Las Cruces,
New Mexico, and the Security Bank
and Trust Company of Alamo-
gordo, New Mexico.

On Dec. 5, 1973, the District Man-
ager, BLM, Las Cruces, New Mex-
ico, received a renewal application
from appellee requesting new 10-
year permits so that it could again
pledge the same as collateral with
its' financial institutions. The Ad-
visory Board of New Mexico Graz-

ing District No. 3 recommended
that Hat R anch's permits be re-
newed as applied, namely, for a
10-year period. The District Man-
ager, however, by proposed decision
dated Feb. 15, 1975, determined that
term permits for a period of 10
years should be denied, and that
pending completion of the Manage-
ment Framework Plan for the Mesa
Planning Unit, term permits for a
period of 3 years should be is-
sued instead. The District Manager
added that upon completion of the
Management Framework Plan, a
grazing management system would
be implemented for appellee's allot-
ment. He then stated the following:

The reasons for my proposed de-
cision are as follows:

1. The law and the egulations allow

for discretion in the issuance of term
permits (43 CR 4111.3-2(b), 4115.2-1

(c) and 4115.2-6(b) ). Authorizations for
livestock use should be on a short term

basis until such time as the public re-
sources have been inventoried and the use
demands and onflicts known.-The gen-
eral public, in whose trust BLM manages
the land, has a right to participate in
formulating future plans. Livestock graz-
ing is the most widespread use, and
grazing exerts a significant influence on
resource conditions of the public lands.

Term permits that are not tied to proper
resource planning may not provide for

other public land management eonsidera-

tions. Upon completion of the manage-
ment framework plan for the Mesa Plan-

ning Unit we will be in a position of
providing for all public land management

considerations.

2. It is a long term goal and objective

of the Bureau's range program to obtain

livestock grazing management on all pub-

lic lands where grazing is involved and

where retention of Federal ownership

and multiple use management is expected.
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Grazing systems which provide a specific
sequence of livestock grazing by desig-
nated areas are designed to accomplish
these management objectives. (43 CFR
4110.0-5(v)). These multiple -use objec-
tives which are identified through multi-
ple use planning will include improve-
ment in resource condition and enhance-
ment of environmental values.

There is an ever increasing public
awareness and- interest in protecting all
resources of the public lands. Therefore
it is necessary that we assure that we
are on the right course before long term
grazing permits are issued.

Thereafter, pursuant to 43 CFR
4115.2-1 (b), appellee filed a protest
against the BLM's proposed deci-
sion. By decision dated Mar. 22,
1974, the District Manager reaf-
firmed his earlier decision for the
reasons stated above. Pursuant to
43 CFR'4115.2-3, Hat Ranch, Ine.,
appealed from the decision of the
District Manager and requested a
hearing before an Administrative
Law Judge. -In its prehearing brief,
appellee basically argued that the
proviSion in section 3 of the Act con-
cerning grazinig privileges pledged
as security for loans required the
BLM to renew a 10-year permit for
an identical 10-yea.r term if the
original permit had been pledged as
security for a bona fide loan and if
denial of renewal for the 10-year
period would impair the value of
the permittee's grazing uilit.

A hearing on the matter was held
in Las Cruices, New Mexico, on Oct.
23, 10T4. Thereafter, on Feb. 3,1975,
Judge Mesch issued his decision
wherein- he held the following: (a)
the issuance of a 3-year ermit in
lieu of a 10-year permit does not

constitute a renewal of "such per-
mit" within the contemplation of
sec. 3 of the Taylor Grazing Act
(Dec. at 3); (b) a grazing permittee
does not have an absolute right to a
10-year renewal of a permit even if
a denial thereof will impair the
value of the grazing unit and the
original permit is pledged as se-
curity for bona fide loans (Dec. at
3, citing Charles H. MeChesney, 65
I.D. 231 (1958)); () while the De-
partment has discretion with re-
spect to permit renewal, there was
no justifiable reason for the denial
of appellee's request for 10-year
renewal permits and, therefore, the
action of the Distridt Manager was
arbitrary and capricious (Dec. at
7); and (d) the refusal to renew the
10-year permits for an additional
10-year period impairs the value of
appellee's gazing unit (Dec. at
12).- Judge' Mesch tlien ordered
that the case be remanded to the
District, Manager for the issuance
of 10-year grazing permits pursuant
to appellee's renewal applicafionr2
The Bureau' of Land Management
appealed from this decision.

'In his decision at 7, n. 2, Judge Mesch
stated that: .

"It might be argued that it is not necessary
to even consider this question [of whether the
refusal to renew the- 10-year permits for a
period of 10 years impairs the value .of the
appellee's grazing unmit which is pledged as
security for bona fide loans] -inasmuch as a
permittee has a preference right of renewal in
the discretion of the Secretary and if there
is no justifiable reason for a denial of a re-
quest for renewal, -then the permit should
be renewed even if there is no showing that
a failure to renew will impair the value of the
grazing unit pledged as security for a loan."

2 Pending 'the outcome of this appeal, EHat
Ranch, Inc:, is grazing livestock on national
resource lands under annual licenses.
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In its statement of reasons on ap-
peal, the Governiment presents three
issues for our consideration. (1)
Does section 3 of the Taylor Graz-
ing Act require that 10-year graz-
ing permits be renewed for a full
10-year term when the permits are
pledged as security for bona fide
loans and denial will impair the
values of the grazing unit (2) Was
there a justifiable reason for the
District Manager to renew the ap-
plicant's permits for 3 years rather
than 10? And (3) did the refusal to
renew the applicant's permits for
10 years significantly impair the
value of the permittee's grazing
unit as security for bona fide loans ?

[1] To begin with, we note our
agreement with Judge Mesch's con-
clusion that a permittee who has
pledged his permit as security for a
bona fide loan does not have an ab-
solute right to a renewal even
though denial thereof will impair
the value of the grazing unity The
pertinent provision of sec. 3 was
first discussed by the Department in
Alford Roos, 57 I.D. 8 (1938),
where the Department held that
issuance of a grazing license 4 to one,

In its appeal brief, the appellee still main-
tains that sec. 3 of the Taylor Grazing Act
requires that grazing permits pledged as secur-
ity for bona fide loans must be renewed, "as
a matter of right" for an identical term as
previously allowed if the denial thereof will
impair the value of the grazing unit (Brief
at 5).

4 Licenses are issued under sec. 2 of the Tay-
lor Grazing Act, as amended, 43 U.S.C. § 315a
(1970). For a discussion of the privileges and
distinctions respecting licenses and permits,
see United States v. Fuller, 409 U.S. 488
(1973) Brooks v. DeWar, 313 U.S. 354
(1941) United States v. Cos, 190 P. 2d 293
(10th Cir. 1951); Osborne v. United States,
145 F. 2d 892 (9th Cir. 1944); United States

whose livestock unit was pledged as
security for a bona fide loan did
not bar adjustment of boundaries
of grazing districts resulting in
eliminating some of the lands under
the license even though such action
would prevent the renewal of the
license with respect to the elimi-
nated area. By way of dictum, the
decision implied that the result
might have been different if a per-
mit had been issued, but the distinc-
tion was not developed and the
decision closed instead with the fol-
lowing (57 I.D. at 10-11):

Even though it vere true that the

above-quoted provision of see. 3
["pledged as security" clause] did pro-

hibit the action complained of and the re-
newal of a license to Roos were manda-
tory, there is nothing to assure him of
the renewal of his license on the identical
lands heretofore allotted to him.

The case does not require an answer
to the question of whether there could be
an adjustment of the boundaries of a
grazing district so as to eliminate there-
from the lands allotted under a permit

* where the livestock unit dependent
on the allottment is pledged as security
for a bona fide loan. (Italics in original.)

In OC7tarles H. Mlethesney, supra,
the BLM awarded the appellant
fewer renewal grazing privileges
than the amount for which he ap-
plied, based upon a BLM reexami-
nation of the carrying capacity of
the Federal range and the commen-
surability of appellant's base prop-
erty. The appellant argued that
since he had complied with the ap-
plicable rules and regulations of

v. Maher, 5 IBLA 209, 79 I.D. 109 (1972)
B. L. Cord, dba El Jiggs Ranch, 64 I.D. 232
(1957); Frank Halls, 62 I.D. 344 (1955)

Solicitor's Opinion, 59 D. 340 (1946).
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the Department, and his Federal
grazing rights had been used to
partially secure $580,000 of bona
fide loans, the BLM could not refuse
to fully renew his grazing privi-
leges. While the appellant, was
actually applying for licenses in-
stead of permits, and no showing
had been made that refusal would
impair the value of the grazing unit
as collateral, the opinion nonethe-
less went on to state (65 I.D. at
237):

When the provision in question is read,
as it must be, in conjunction with the
other provisions of. the act, it is clear
that a permittee whose grazing unit is
pledged as security has no absolute right
to have a permit renewed. A grazing per-
mit is not a guarantee that Federal range
for grazing a sped fled number of live-
stock will be available over a period of
time. Range land which is covered by a
permit granting exclusive grazing privi-
leges may be exchanged under sec. 8 of
the act (43 U.S.C., 1952 ed. sec. 315g).; it
may be classified under sec. 7 of the act
* * * for any other use than grazing and
disposed of in accordance with such clas-
sification under the applicable public
land laws; and the establishment of
grazing districts on the public domain is
authorized by sec. I of the act "pend-
ing final disposal" of the public lands
(43 U.S.C., 1952 ed. Supp. V. sec. 315).
Consistently with these statutory pro-
visions, the range code provides that a
license or permit may be reduced pro-
portionately to the reduction in grazing
capacity caused by loss of the Federal
range due to appropriation, (43 CFR,
1954 Rev., 161.6(e) (6) (Supp.) ). The ad-
ministration of sec. 2 of the act (43
U.s.c., 1952 ed., sec. 315a) which re-
quires that the Secretary make provision
for the protection and improvement of
grazing districts, make rules and regu-
lations to preserve the land from un-

necessary injury, and provide for the
orderly use, improvement, and develop-
ment of the range may also limit the
grazing privileges of any applicant (see
43 CFR, 1954, Rev., 161.6(e) (5)
(Supra)). (Footnote omitted.) (Italics
added.)

The provision in question has
also been construed by the courts.
In LaRue v. Udall, 324 F. 2d 428
(D.C. Cir. 1963), cert. denied, 376
U.S. 907 (1964), af'g W. Dalton
Lafue, Sr., 69 I.D. 120 (1962),
holders of grazing permits on na-
tional resource lands challenged the
Secretary's approval of an ex-
change of public grazing land for
private land owned by a Govern-
ment contractor in a transaction
that would put the grazing land to
industrial use for national defense
purposes. At the Departmental
level, the Secretary held that sec.
8(b) of the Taylor Grazing Act, as
amended, 43 U.S.C. § 315g(b)
(1970), authorized an exchange
under the circumstances of the case.
On appeal, the appellant for the
first time raised the argument that
the Secretary could not terminate
the permits and effect the exchange
because the permits had been
pledged as security for bona fide
loans. The Court responded as fol-
lows (324 F. 2d at 431 ):

Appellants also assert that their graz-
ing unit has been and is pledged as se-
curity for bona filde loans, and that there-
fore the Secretary may not terminate
their grazing permit. As a basis for the
assertion they rely upon the ["pledged as
security" clause in] * * * § 3 of the
Taylor Grazing Act (43 U.S.C. § 315b)

* 5: * *s *. * *
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Their contention is that if the Secre-
tary may not refuse to renew a permit
when the permittee's grazing unit is
pledged as security for a bona fide loan,
"he can hardly bring about the same re-
sult indirectly by terminating a permit
prior to the expiration of the term * *
As the context shows, the provision re-
lied upon: by the appellants is one of the
factors to be considered by the Secretary
in establishing preferences between con-
flicting applications for permits on the
federal range. By no means should it be
construed as providing that, by maintain-
ing a lien on his grazing unit, a permittee
may also create and maintain a vested
interest therein which will prevent the
United States from echanging it under
§ 8 (b). (Italics added.)'

As the decisions above indicate,
the Department may refuse to re-
new a permit, even though the per-
mittee's grazing unit is pledged as
security, for a bona fide loan and
denial will impair the value of the
grazing unit, when the public inter-
est requires that the subject land be
preserved from unnecessary injury,
exchanged, disposed of, or reclassi-
fied for alternate public use. Simi-
larly, we conclude that if the
Department may deny renewal
outright; under the above circum-
stances, it is no less reasonable to
hold that the Department may re-
new a permit for a lesser term pend-
ing completion of a Management
Framework Plan and an Allotment
Management Plan which are ori-
ented not only to livestock grazing,
but also to multiple use manage-
ment which includes such concerns

5 The "pledged as security" clause was also
noted, without elaboration, in Breoks v. De-
War, supra at 358; ollohaen v. GraJ, 413 F.

2d 349, 352 n. 4 (9th Cir. 1969); see also
Joseph F. Livingston, A-22362 (Dec. 18,
1939).

as wildlife protection, water usage
and conservation environmental
protection, and'other resource man-
agement objectives which can be
achieved by reclassification of na-
tional resource lands and control of
grazing activity. See NRDC v.
Horton, 388 F. Supp. 829 (D.D.C.
1974) (discussed inf/ra); of. Jerry
Tecklin, 20 IBLA 308, 310 (1975);
Grindstone Butte Project, 18 IBLA
16, 19 (1974). Furthermore, we find
our conclusion consistent with 43
CFR 4115.2-6 (b) which reads in
pertinent part as follows:

Pledge of licenses and permits as
security loans

*: 2, * * -:! : 0 

(b) A borrower-permittee desiring an
extension of the term o his permit may
file a request therefor, in writing, with
the District Manager, setting forth the
name of thle lending agency, purpose and
amount of loan, and the need for the ex-
tension of the permit term. When it ap-
pears that such etension will be in
accordance with applicable lw and regu-
lation and not contrary to the public in-
terest, the District Manager, in his is-
cretion, may extend the permiit for a
period not to exceed 10 years from the
date of the loan, subject to the rules and
regulations then in force and to such ad-
ditional terms and conditions as the Dis-
trict Manager may provide. * 'P *
(Italics added.),

[2] We note also appellant's
argument that the BLM never
"denied the renewal" of grazing
permits to Hat Ranch, Inc., as
appellee was in fact offered 3-year
permit renewals. The statutory
clause immediately following the
"pledged as security" clause reads:
"Such permits shall be for a period
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of not iiore than ten years * *

(Italics added.) The reference to
ten years is clearly a ceiling meas-
ure, not an absolute, automatic
privilege. See United States v.
Swanson, 14 IBLA 15 8, 173, 81 I.D.
14, 21 (1974). Thus, at first glance
it appears that the appellee secured
renewal permits in conformance
with the statute's requirements.
However, despite such renewal, we
are faced with Judge Mesch's de-
termination that once the Depart-
ment chooses to exercise its discre-
tion and renew a permit which is
pledged as security for a bona fide
loan, it must, in the absence of a
justifiable reason for doing other-
wise, issue a new permit having al
identical term as the original. The
Judge concluded (Dec. at 3):

The District Manager asserts that the
appellant has no cause for complaint be-
cause his decision provided that the per-
mits would be renewed. I .do not believe
that a decision to issue a 3-year permit in
lieu of a 10-year permit constitutes a
renewal of "such permit" within the con-
templation of Section 3 of the Act. The
provisioni in Section 3 would be rendered
meaningless if a 1-year permit or an an-
nual license constituted the renewal of a
10-year permit.

We believe that Judge Mesch in-
terpreted the meaning and scope of
the pertinent section too narrowly,
for when section 3 is examined as a
w hole it is clear that the term "such
permit" is used interchangeably
with the broader term "grazilig per-
mit" and does not carry the limiting
construction attributed to it by the
Judge.: The word "such" means
alike, similar, of that kind or class,

and represents the general object as
already particularized; it is a de-
scriptive word referring to a pre-
vious antecedent. See C. J. Tower d&
Sons, lne. v. United States, 295 F.
Supp. 1104, 1108 (Cust. Ct. 1969);
Rayonier, Inc. v. Poison, 400 F. 2d
909, 919, n. 11 (9th Cir. 1968). In
sec. 3 of the Act, the word "such" is
used numerous times with reference
to grazing permits, and it consist-
ently refers in the more general
sense to grazing permits issued in
the discretion of the Secretary. In
the specific clause recited by Judge
Mesch, we find no basis for constru-
ing the language "such permit" to
mean solely a renewal permit hav-
ing identical features as the one
previously issued.6

To demonstrate the difficulty with
Judge Mesch's interpretation, one
need only note that it leads to the
conclusion that where the permittee
has pledged his grazing unit as
security for a bona fide loan, the
Department would thereafter be re-
strained, despite public interest
considerations, from altering any of

Both parties quote extensively from the
Senate floor debate on the pertinent section of
the bill. An amendment relating to permits
pledged as security for bona fide loans was
first introduced by Senator MceCarran of
Nevada. 1934 CONG. RM. 151-52 (Vol. 78,
Pt. 10, 73d Cong., 2d Sess). The subsequent
Senate debate indicated that various Senators
were concerned that the language of the amend-
Iment went too far as it could be construed to
permit indefinite extension of a permit, be-
yond the period allowed by the permit, until
the indebtedness was paid, and thus violated
the purposes of the bill. Senator McCarran
rejected the idea that the amendment should
be so construed. 1934 CONG. REC. 1152-55
(Vol. 78, Pt. 10, 7d Cong., 2d, Sess). In
response to the criticism, the language- of'the
amendment was modified but the ambiguous
language was not totally deleted.

225-410-77 2

542]
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the terms of a renewal permit such
as the number of livestock to be
grazed and the seasons of use. Such
a construction of the Act would be
in direct conflict with the statutory
clause immediately following the
"pledged as security" clause, which
reads:

Such permits shall be for a period of
not more than ten years, subject to the
preference right of the permittees to re-
newal in the discretion of the Secretary
of the Interior, who shaUll specify from
time to time umbers of stock and sea-
sons of use. (Italics added.)

See Charles H. IcChesney, supr a;
of. United States v. Aiaher, 5 IBLA
209, 79 I.D. 109 (1972). Further-
more, as specifically stated in Al-
ford Roos, supra, even assuming the
pertinent clause applied also to
licenses, and the Department, in its
discretion, renewed the license,
there is nothing in the Act which
assures the licensee the privilege of
using identical lands theretofore al-
lotted. to him. See aso, Thomas
Ormnachea, 73 I.D. 339 (1966).
Analogously, we hold that the BLM
may choose to renew a permit for an
alternate term.

[3] The final question, then, is
whether the decision to grant 'an
alternative term of 3 years is rea-
sonable and not arbitrary or capri-
cious. Before we can undertake an
independent analysis of that issue,
we must consider the effect of the
decision in National Resources De-
fense Council v. Morton, 388 F.
Supp. 829, (D.D.C. (1974)), and
the final judgment entered on
June 18, 1975. The District Court
determined that the Department

had not fully complied with the
provisions of the National En-
vironmental Policy Act (NEPA),
42 U.S.C. § 4321 et seg. (1970), be-
cause it continued issuing grazing
privileges without preparation of
adequate environmental land-use
studies. The District Court Judge
granted the plaintiff's motion for
summary judgment and directed
the Government and plaintiffs to
work together in seeking a mutu-
ally satisfactory schedule for the
preparation of environmental im-
pact statements (EIS) covering
lands affected by livestock grazing
programs. On June 18, 1975, the
Court accepted an agreement ten-
dered by the parties which pro-
vided for a BLM program to devel-
op Management Framework Plans
(MFP) which would describe gen-
eral management guidelines for
land-use decisions. Each MFP
would include a number of Allot-
ment Management Plans (AMP)
which would provide, in detail,
permissible livestock grazing ac-
tivities and alternate uses for the
Federal range. The order provided
the following:

7. Each EIS (environmental impact
statement) contemplated by the agree-
ment will discuss in detail "livestock
grazing activities" and all reasonable
alternatives thereto. "Livestock grazing
activities" as used in this Order shall
mean all existing or proposed livestock
grazing, all grazing uose authorizations
issued or contemplated to be issued by
BLM as well as those substantial activ-
ities which are supportive of and re-
lated to livestock grazing administered
by BLM, such as fencing, livestock water
development, spraying, chaining, seeding,
and brush removal.
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S. Until an appropriate EIS is com-
pleted, the Federal Defendlants will ad-
here to the current policy of limiting
authorizations for livestock grazing on
any given area to an annual athoriza-
tion basis, to the extent allowed by law.
(Italics added.)

The court's recognition of present
BLM policy, of issuing 1-year
licenses, was expressed in NRDC v.
7lorton, supra, at 839 n. 18.

Permits and leases for terms, gener-
ally 10 years, are made only after an
AMP is agreed to between .BLM and the
grazer [sic]. The AMP is therefore a part
of the term permit. In areas foi which no
A-MP Las ben prepared only annual i-
censes are issued. (Italics added.)

InI several recent cases the Board
has recognized that the BLM is
bound by the Court order of June
18, 1975, so long as it remains in
effect. In one case the Board refused
to cancel an outstanding permit on
the grounds that it had been issued
without complying with NEPA,
sUpra, but it recognized that the
Court's order controlled Depart-
mental actions. Sidney Brooks, 22
IBLA 177 (1975). In a more recent
case the Board held that applica-
tion for renewal of a grazing lease
which would have required road
building and a well drilling for its
utilization was properly denied
until an acceptable environmental
impact statement had been prepared
pursuant to the Court's order.
Robert H. Jones, 25 IBLA 93
(1:976) .

We also note in the Bureau's as-
sessment of the NRDC decision in
Instruction Memo. No. 75-407, Au-
gust 22, 1974, the Director stated:

Although the court order will require
a substantial effort on the part of the Bu-
reau's personnel, the order itself will have
little impact on the ongoing range pro-
gram as it relates to our grazing authori-
zations. The court action does not pro-
hibit or alter the issuance of licenses or
leases at this time. Current term permits
and leases will continue uninterrupted;
however, all renewals will be on an an-
nual basis until the necessary ETIS for
the allotment or lease area has been
completed and a decision has been made
concerning future livestock use on the
area. * *

Accordingly, we find that pursu-

ant to the Court's order the Hat

Ranch's grazing permits can be re-

newed only on an annual basis.

Therefore, pursuant to the au-

thority delegated to the Board of

Land Appeals by the Secretary of

the Interior, 43 CFR 4.1, the deci-

sion below is reversed: and the case

remanded for action consistent with

the views set forth above.

MARTIN RITVo,
Administrative Judge.

_W coNCt:

FREDERICK FISHMIAN,
Administrative Jdge.

DOUGLAS E. IENRdQUES,

Adinnistrative Judge.

DIXIE FUEL COMPANY

GRAYS KNOB COAL COMPANY

7 IBMA 71

Decided November 9, 1976

Appeals by Dixie Fuel Company and

Grays Knob Coal Company from an
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initial decision dated Mar. 1, 1976, by
Administrative Law Judge Joseph B.
Kennedy in Docket Nos. BARB 76-
32-F and BARB 76-33-P, respective-
ly,- assessing penalties for two vio-
lation of the Federal Coal Mine Health
and Safety Act of 1969 in the amounts
of $2,500 and $200, respectively.

Affirmed,

1. Federal Coal Mine Health and Safety
Act of 1969: Mandatory Safety Stand-
ards: Roof Control Plans: Evidence

Where the undisputed evidence adduced
by MESA established that the operator
failed to have crossbars installed when
hillseams are encountered as required by
the roof control plan, the Mining En-
forcement and Safety Administration
made out a prima facie case of violation
of sec. 302(a) of the Act. 30 U.S.C. § 862
(a) (1970). 30 CER 75.200.

2., Federal Coal Mine Health and
Safety Act of 1969: Mandatory Safety
Standards: Spalling Ribs

Neither the fact that a condition, such as
spalling ribs, is difficult to control nor
the fact that such a condition is a nat-
ural condition of the mining process pre-
cludes an inspector from properly issu-
ing a notice of violation of 30 CPIR 75.200.
30 U.S.C. § 862(a) (1970).

APPEARANCES: William A. Rice,
Esq., for appellants, Dixie Fuel Com-
pany and Grays Knob Coal Company;
Kahlman R. Fallon, Esq., Trial At-
torney, for appellee, Mining Enforce-
ment and Safety Administration

OPINION BY ADMINISTRA-
TITVE JUDGE SCJELLEN-
BE RG

INTERIOR BOARD OF MINK
OPERATIONS APPEALS

Backcground

The instant appeal was brought
pursuant to section 109 of the Act 1
and involves violations of 30 CFR
75.200 by Dixie Fuel Company
(Dixie) at its No. 1 Mine and Grays
Knob Coal Company (Grays
Knob)' at its Mill Creek No. 2
Mine, both mines being located in
Harlan County, Kentucky.

The language of 30 CFR 75.200
is identical to that of sec. 302 (a) of
the Act. 30 U.S.C. § 8 62(a) (1970).
That part of the regulation relevant
to both appeals reads as follows:

Each: operator shall undertake to
carry out on a continuing basis a pro-
gram to improve the roof control system
uf each coal mine and the means and
measures to accomplish such system. The
roof and ribs of all active underground
roadways, travelways, and working
places shall be supported or otherwise
controlled adequately to protect persons
from falls of the roof or ribs. * * * No
person shall proceed beyond the last per-
manent support unless adequate tem-
porary support is provided or unless such
temporary support is not required under
the approved roof control plan and the
absence of such support will not pose a
hazard to the miners. * t k

Administrative L a w Judge
Joseph B. Kennedy (Judge) issued
his decision on Mar. 1, 1976. Notices
of Appeal were filed with the Board
on Mar. 16, 1976, by Dixie and
Grays Knob. On Apr. 12, 1976, an
Order Granting Further Extension
of Time to File Appellant's Brief
was entered by the Board allowing

30 U.s.c. 819 (1970).
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Dixie and Grays Knob until Apr.
25, 1976, to-file briefs. A further ex-
tension was granted by the Board
on May 5, 1976. On May 10, 1976,
Dixie and Grays Knob filed appel-
lant briefs.

On May 28, 1976, the Mining En-
forcement and Safety Administre-
tion (IESA) filed with Board a
"Brief for Appellee" with respect to
that part of the Judge's decision
pertinent to Grays Knob. On May
2.8, 1976, MESA filed a "Brief for
Appellee" with respect to that part
of the Judge's decision pertinent to
Dixie.

Issues Presented on Appeal

A. Whether Dixie Fuel Company
violated 30 CFR 75.200, and if so,
whether the Judge's findings with
respect to the statutory criteria of
section 109 of the Act are in error.

B. Whether Grays Knob Coal
Company violated 30 CFR 75.200.

Discussion

A.

The Dixie citation was issued by
Clarence Parsons on Mar. 29,1974,
modifying a sec. 104(a) withdrawal
order dated Mar. 27, 1974, which:
had been issued immediately after
a fatal roof accident. Described
therein is a condition allegedly vio-
lative of section 75.200:

An underground investigation of the
fatal accident revealed that adequate
roof support was not provided in the 1st
left belt entry off No. 2 mains in an area
where abnormal roof conditions were en-
countered. Abnormal conditions; the

presence of hillseams, the close proxim-
ity of the workings to the surface, reen-
tering areas that had been repeatedly
blasted, and where surface excavation
was being performed were not' properly
recognized as hazards. Adequate safety
precautions were not taken, in that, cross
bars and/or other no less effective sup-
plemental support was not provided as
required by the approved Roof Control
Plan (75.200).

The language of the Judge's
bench decision with which Dixie
takes issue reads:

One, the operator's failure to support
the roof inby the hillseam in the 1 left
section off 2 mains in the No. 1 Mine so
as to prevent the roof fall that occurred
on Mar. 27, 19T4, and that resulted in
the death or injury of three miners con-
stituted a violation of section 305 (a)
[sic] of the Federal Coal Mine Health
and Safety Act, 30 CFR 75.200.

I find this -violation occurred whether
or not the support posts was [sic] in
compliance with the roof control plan
because the undisputed facts show that
the roof support furnished did not in
fact and in the language of the Act, "con-
trol the roof adequately to protect the
miners from falls of the roof." (Tr. 445-
446.)

Dixie contends in substance that
the; weight of the evidence estab-
lishes that, before the accident oc-
curred, the roof was adequately
supported and further contends
that the fact of a roof fall, standing
alone, does not constitute a viola-
tion of the Act.

[1] It is undisputed that the roof
in question was not supported by
crossbars 2 where a hillseam.3 ex-

2 At the hearing Inspector O'Roark cited as
a -requirement of Dixie's roof control plan the
installation of additional support i the form
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isted. Also undisputed is the fact
that Dixie at no time had applied
for a modification of its roof con-
trol plan which requires crossbars
(Tr. 43) where hillseams are en-
countered. The record reveals that
on three successive days Dixie
representatives had been doing
work at the hillseam where the fatal
roof fall occurred (Tr. 410).
* Applying our recent decision in
Afnity Mining Company v. Mining
EJinforcement and Safety Adntinis-
tratio a, United Mine Workers of
America, 6 IBMA 100, 83 I.D.
108, 1975-1976 OSHD par. 20,651
(1976) 4 to the instant facts, the

of crossbars or wooden members (Tr. 43). le
explained the procedure thus:

"Q. In your opinion are * * timbers used
when hillseams are encountered accepted min-
ing practice?

"A. No sir, crossbars (Tr. 44).

5 5 # 5 * 5 as #

"a 'e these are three inch by eight inch
wooden beams of varying length. You place
them up against the roof and put a wooden
post under for each leg. * *

"Q. You don't drive a roof bolt through?
"A. Sometimes you do.
"Q. What did this plan call for?
"A. This plan just required one post under

each end of the crossbar" (Tr. 45).
3 Inspector O'Roark defines a "hillseam" as a

"Crack or break or fracture * * in the
mine roof usually but not always. associated
with a visible seam of earth material that
separates, between the crack, that separates
the rock overlying the coalbed. And this will
vary in consistency from just dirt that is
compacted between the rock cavity and even
down to oozing mud that often drops out"
(Tr. 41).

4 In Anity the Board interpreted section
75.200 to mean:

"* that an operator is not only obliged
to have a program to improve the roof con-
trol system, but it must also iplement the:
components of such program. * * s the obli-
gation to carry out a roof control plan is a
mandatory safety standard and * * * viola-
tion of a part of the plan is a violation of the
standard * ' * the application of such stand-
ard is subject to modification under sec. 301
(>)." [6 IBMA 109, 111.] i * -

Board determines that Dixie failed
to implement that provision of its
roof control plan requiring cross-
bars where a hillseam exists.
Accordingly, we conclude that a
violation of 30 CFR 75.200 did
occur.

Having determined that a viola-
tion of the regulation was estab-
lished by the weight of the record
evidence, we need not address
Dixie's second contention since it
was not and is not a basis for the
finding of violation.

With respect to the Judge's con-
sideration of the six statutory cri-
teria of sec. 109,5 we are of the
opinion that he made appropriate
findings based upon the record con-
sidered as a whole and that the
amount of $2,500 assessed Dixie for
the violation is not unreasonable.

B.

A sec. 104(a) withdrawal order
was issued on Apr. 5, 1974, by
MESA Inspector James Browning
(Order No. 1 JEB, 4-05-74), and
described the following condition:

Sec. 75.200. Pillars were being e-
tracted in 7 Right section where the coal
height (12 to 13 feet) presented a hazard
to workmen due to spalling ribs.

5 Dixie admits that the hillseam was a
"dangerous condition" (Appellant's Brief, p.
6) which caused the death of one miner and
injury to two other miners. Accordingly, we
agree with the Judge's conclusion that the vio-
lation was "extremely serious."

The Judge further found Dixie culpable of
ordinary negligence, since Dixie knew of the
violative condition. The. Board finds that
Dixie's contentions do not demonstrate any
reason why the Judge's finding should not be
affilmed with respect to the negligence cri-
terion.
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On May 31,1974, this withdrawal
order was modified as follows:

Order No. 01-JEB dated 04-05-74 is
hereby modified to permit production to
be resumed to evaluate the effectiveness
of an approved roof control plan which
incorporated provisions for safe extrac-
tion of coal pillars in 7 right section.

On June 10, 1974, an order of ter-
mination was issued and stated that
the condition set forth in Order No.
1 JEB, 04-05-74, had been totally
abated. It succinctly states:

A new roof control plan has been sub-
mitted and evaluated and was found to
be effective.

The Judge found that the afore-
described condition did exist and
constituted a violation of sec. 302
(a) of the Act (Tr. 106). With re-
spect to the gravity criterion, he
found the condition to be nonserious
based upon the fact that "spalling
is a natural condition that is very
difficult to control," and the fact
that attempts to clean up the con-
dition by Grays Knob were made in
good faith (Tr. 106). The Judge
further found the violation to be a
result of "slight negligence" and
assessed Grays Knob a penalty in
the amount of $200 f or the violation.

The language of sec. 75.200 al-
leged to have been violated reads:

* * The roof and VrTbs of all active
underground roadways, traveiways, and
working -places- shall be -supported or
otherwise controlled adequately to pro-
tect persons from falls of the roof or
ribs. * * * 30 U.S.C. § 862(a) (1970).
[Italics added.]

After a careful reading of the
record, the Board finds that MESA

carried its burden of proof. Undis-

puted by Grays Knob is the fact
that spalling ribs were present (Ap-
pellant's Brief, p. 5). Spalling ribs
are defined, in the language of the
MESA inspector, as " * * * coal
[being] rolled off the rib * * *
caused from pressure either from
the bottom of the ribs [or from the
top] * * *" (Tr. 22).6 The MESA
inspector described the allegedly vi-
olative condition on examination-

A. Well, in the roadway which would
be 1 right adjacent to the belt entry
spalling ribs were present due from pres-
sure. That is chunks of coal that has [sic]
burst off the ribs in the belt entry. And
in the entry adjacent to it (Tr. 41).

* * * * * *

Q. What size pieces were being spalled?
A. They varied from the size of your

fist to two to three hundred pounds. It
depended on just how it broke up (Tr.
24).

and on cross-examination by the op-
erator's general manager-

A. *: these ribs had bursted up in
chunks and had rolled out into your pas-
sageway. And you are taking weight
across your pillar line. And in the im-
mediate working area there they are pop-
ping and cracking and chipping off ' * *
in hunks and small pieces, pretty good
size chunks popping out on the pillar line.
And this condition existed outby as you
know for two or three crosscut lengths.
(Tr. 59-60)

D-[ The thrust of Grays Knob's
argunent is that since spalling ribs
are a natural condition in pillar re-
covery mining and very difficult to

IA Dictionary of Mining, Mineral, ad Re-
lated Terms (P. Thrush and Staff of Bureau of
Mines, ed. 1968) under the term "spalling"
states that:

"rock under excessive tension may * * *
spall, that is, throw off thin surface slabs."
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control, no violation of the Act or
the regulations promulgated there-
under can be found. That spalling
ribs are a natural condition and
difficult to control appears to be con-
ceded by all parties. However, in
our opinion, such concession does
not get at the heart of the matter.
We would not be fulfilling our obli-
gation under the Act were we to
view all adverse conditions in a mine
as a natural product of some activ-
ity. Moreover, the degree of diffi-
culty in abating or controlling ad-
verse conditions should not be the
criterion for whether the condition
exists or is violative of some pro-
vision of the Act or regulations. The
instant facts disclose ribs that were
spalling chunks of coal weighing
200 to 300 pounds from a height of
12 to 13 feet. We are not convinced
that the efforts of the operator
cleaning up fallen pieces and/or
pulling down loose ribs when, and
if, detected, satisfy completely the
requirement to support or otherwise
adequately control the ribs. The rec-
ord is not clear as to precisely what
the operator was required to do to
abate or what the operator did in
fact do to abate. However, here
again, the method of abatement is
relatively unimportant since tbe
fact is established that the condition
was abated by the operator to- the
satisfaction of the MESA inspector
and in the absence of evidence to the
contrary we must assume that what-
ever was done now satisfies the re-
quirement for support or adequate
control to protect persons from falls
of the ribs.

Based upon the foregoing, we find
that Grays Knob failed to ade-
quately control the subject ribs.
We conclude, therefore, that Grays
Knob violated 30 CFR 75.200.

Accordingly, we affirm the
Judge's decision with respect to
Docket No. BARB 76-32-P, Dixie
Fuel Company, and Docket No.
BARB 76-33-P, Grays Knob Coal
Company.

ORDER

WHEREFORE, pursuant to
the authority delegated to the
Board by the Secretary of the In-
terior (43 CFR 4.1(4)), IT IS
HEREBY ORDERED that the
Judge's decision in the above-
captioned case IS AFFIRMED
and that Dixie Fuel Company pay
a civil penalty in the amount of
$2,500 and Grays Knob Coal Com-
pany pay a civil penalty, in the
amount of $200 on or before 30
days from the date of this decision.

HOWARD J. SCI-TELLENBEIG, JR.,

Administrative Judge.

WE CONCUR:

DAVID DOANE,

Chief Administrative Judge.

Louis E. STRIEGEL,

Member of the Board.

LEONARD R. McSWEYN

28 IBLA 100

Decided November 15, 1970;

Appeal from decision of Montana State
Office, Bureau of Land Management,

556 [83 I.D.
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rejecting oil and gas lease offer M
33933.

Affirmed as modified.

1. School Lands: Generally-School
Lands: Indemnity Selections

A State is entitled to indemnity for
school lands which it did not acquire by
reason of a fractional township. Where
the fractional township is created by
reason of the incursion of a navigable
body *of water, the State, by taking
indemnity does not hereby grant to the
United States the bed of the navigable
body of water.

2. Navigable Waters-State Lands

The States possess dominion over the
beds of all navigable streams within their
borders.

3. Oil and Gas Leases: Lands Subject
to-Navigable Waters-State Lands

An oil and gas offer embracing land in
the bed of a navigable iver, which is
State 'land, is properly rejected.

APPEAiANCES: Leonard R. MEc-
Sweyn,. Shepherd, Montana, pro se.

OPINION BY ADIVINISTRA-
TIVE JUDGE, FISHMAN

INTERIOR BOARD OF
LAND APPEALS

Leonard McSweyn appeals from
a decision dated Apr. 13, 1976,
rendered by the Montana State Of-
fice, Bureau of Land Management
(BLM), rejecting his oil and gas
offer M 33933.

The decision below recited in per-
tinent part as follows: 

Noncompetitive oil and gas application
M 33933 describes by metes and bounds

a portion of the: bed of the Yellowstone
River adjacent to upland in Sec. 36, T. 23
N., R. 59 E., P.M.M.

It is true as set forth in IL List No. 40
the State of Montana did use the bed of
the Yellowstone River as deficiency base
for lieu selection. It is also true that for
this deficiency base, among other base
lands, the State of Montana selected the
NE/yA and E1/2 SW/1/ Section 11 in T.,
4 S., R. 55 E., P.M.M. and to which they
received title with no minerals reserved
by the federal government. This we do
not feel is the governing factor, but in-
stead whether or not the Yellowstone
River was navigable when the state en-
tered the Union on November S, 1889.

The question of navigability of the Yel-
lowstone River has arisen many times
and we have consistently held it was
navigable from Billings downstream to
its confluence with the Missouri. This
being so, title to the bed of the river
passed to the State of Montana upoin
the admission to the Union. The United
States therefore owns no. minerals and
cannot issue an oil and gas lease.

Accordingly, your application is re-
Jected in its entirety.
The appeal in pertinent portion states:

By decision, dated Apr. 13, 1976, 943.1:
A133933, the Montana State Office rejected
my Oil and Gas Application describing
the bed of the Yellowstone River invading
Section 36, Township 23 North, Range 59
East, P.M.M.

The State of Montana received title to
all of the surveyed in place land in the
above identified Section 36. Further, they
used the bed of the river as base for Lieu
Selection as evidenced by IL List No. 40.
The United States did not reserve the
minerals on Lieu Land selected by the
State of Montana.

I agree the Yellowstone River was nav-
igable where it invades Sec. 36, T. 23 N.,
R. 59 E., in 1889, which is the year Mon-
tana was admitted to the Union. This
however, has no bearing on the decision
at hand. The Interior Board of Land Ap-
peals clearly held in David A. Provinse
[sic], 15 IBLA 387 (IBLA 74-39, May 28,
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1974), that where the State has used the
bed of a body of water as base for lieu
selection the United States owns the min-
erals underlying that body of water. That
is exactly the situation we have for the
case at hand.

[1] The right of a State to select
public land as indemnity for losses
in a fractional township of specific
sections named in a grant of school
lands to the State is measured by
the acreage to which it is entitled
computed in accordance with REV.
STAT. § 2276, 43 U.S.C. § 852
(1970), less the acreage of the
school lands in. place in the frac-
-tional township. State of Utah, 68
I.D. 53, 55 (1961). It necessarily
follows that the State is entitled to
indemnity for lands which it owns
other than potential school lands, in
the school sec., i.e., 16 and 36.

Sec. 10 of the Act of Feb. 22,
1889, 25 Stat, 676, 679, provides
as follows:

Sec. 10. That upon the admission of
each said States [Montana, North Da-
kota and South Dakota] into the Union
sections numbered sixteen and thirty-six
in every township of said proposed
States, and where such sections, or any
parts thereof, have been sold or other-
wise disposed of by Or under the author-
ity of any act of Congress, other lands
equivalent thereto, in legal subdivisions
of not less than one-quarter section, and
as contiguous as may be to the section
in lieu of which the same is taken, are
hereby granted to said States for the
support of common schools, such indem-
nity lands to be selected within said
States in such manner as the legislature
may provide, with the approval of the Sec-
retary of the Interior: Provided, That
the sixteenth and thirty-sixth sections
embraced in permanent reservations for
national purposes shall not, at any time,

be subject to the grants nor to the in-
demnity provisions of this act, nor shall
any lands embraced in Indian, military,
or other reservations of any character be
subject to the grants or to the indemnity
provisions of this act until the reserva-
tion shall have been extinguished and
such lands be restored to, and become a
part of the public domain.

REV. STAT. 2275 (1878), as
amended by the Act of Feb. 28,
1891, 26 Stat. 796, provided:

SEC. 2275. Where settlements with a
view preemption or homestead have been,
or shall hereafter be made, before the
survey of the lands in the field, which are
found to have been made on sections six-
teen or thirty-six, those sections shall be
subject to the claims of such settlers;
and if such sections, or either of them,
have been or shall be granted, reserved,
or pledged for the use of schools or ol-
leges in the State or Territory in which
they lie, other lands of equal acreage
are hereby appropriated and granted, and
may be selected by said State or Terri-
tory,. in lieu of such as may be thus
taken by pre-emption or homestead
settlers. And other lands of equal acre-
age are also hereby appropriateA and-
granted, and may be selected' by said
State or Territory where sections siotehn
or tirty-six are mineral land, or are

included within any Indian, military, or
other reservation, or are otherwise dis-
posed of by the United States: Provided,
Where any State is entitled to said sec-
tions sixteen and thirty-six, or where
said sections are reserved to any Terri-
tory, notwithstanding the same may be
mineral land or embraced within a mili-
tary, Indian, or other reservation, the
selection of such lands in lieu thereof by
said State or Territory shall be a waiver
of its right to said sections. And other
lands of equal acreage are also hereby
appropriated and granted, and may be
selected by said State or Territory to
compensate deficiencies for school pur-
poses, where sections sixteen or thirty-
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six are fractional in quantity, or where
one or both are wanting by reason of the
township being fractional, or from any
nature cause whatever. * t * [Italics sup-
plied.

It is clear that the statute draws
a dichotomy between lands lost
through prior appropriation and
those lost through a "short" town-
ship. Obviously, it is only in the
former case that claim to the "lost
lands" title is given up by the State;
in the latter case, the statute en-
visages no such action.

List No. 40 for the Miles City,
Montana Land District, approved
Aug. 17, 1922, shows that an in-
demnity selection was granted on
the basis of a deficiency in a frac-
tional township, i.e., T. 23 N., R. 59
E. It follows that the State gave up
no rights to the lands in that town-
ship by making the indemnity selec-
tion. Provinse, cited by appellant,
is not controlling in the case at bar
since it involves a nonnavigable
lake.

[2] As BLM held, the State of
Montana was vested with title to
the bed of nav igable rivers. Both
BLM and appellant concede that
the ortion of the Yellowstone
River in issue is navigable.

By a long-standing doctrine of
constitutional law the States possess
'dominion over the beds of all navi-
gable streams within their borders.
Pollard v. Hagan, 44 U.S. (3 How.)
212 (1845) ; Shively v. Bowlby, 152
U.S. 1 (1894).

The shores of navigable waters
and. the soils under them were not
granted by the Constitution of the

United States, but were reserved to
the States respectively; and the new
States, e.g., Montana, have the same
rights, sovereignty, and jurisdic-
tion over this subject as do the
original States, Pollard v. Hagan,
supra (headnote 3).

[3] It necessarily follows that an
oil and gas ofFer embracing land
underlying the navigable waters of
a State must be rejected. Rayford
TV. Winters, A-28125 (January 15,
1960). 

Therefore, pursuant to the au-
thority delegated to the Board of
Land Appeals by the Secretary of
the Interior, 43 CFR 4.1, the deci-
sion appealed from is. affirmed as
modified.

FREDErICK FISHMAN,

Administrative Judge.

I. coxorn

-ANNE POINDEXTER LEwIs,

Administrative Judge.

ADMINISTRATIVE JUDGE THOMP-
SON CONCURRING:

Appellant's argument in this ap-
peal rests upon a contention that the
State, by taking indemnity based
on fractional sections, has waived
or conveyed its title to the bed of the
navigable river to the United
States. He rests his argument upon
the case of David A. Provinse, 15
IBLA 387, 81 I.D.' 300 (1974),
which held that where a State had
selected 'other lands in lieu of lands
lying' within the meander line' of a
nonnavigable lake adjacent to
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granted upland school sections, it
relinquished any interest in the land
underlying the iake and within the
meander line, citing United States v.
Oregon, 295 U.S. 1, 10-11 (1935).
The deficiency involved in the
Oregon case pertained to the unsur-
veyed lake bed lands within the
meander lines. The lake was held to
be nolnavigable. Whatever title the
State may' ave originally had to
the lake bed was by virtue of its
school land grant for the adjoining
upland and the riparian rights
which flowed from that grant.

As to the bed of a navigable1 body
of water, such as in the case before
us,, the ,State's original title stems
from the rule' that " * * title to
lands underlying navigable waters
presumptively piasses to the State
upon admission t the Union * 2*
United States v. Oregon, Id. at 27.
This is a consequence of the State's
sovereignty and not because the
lands are included in or 'are Hci-
dent to a grant of adjoining' up-
lands for school purposes. Id. at 14.

A waiver of title to the United
States when a State. obtains in-
demnity in lieu of granted lands is
provided for by R. S. 2275, as
amended by the General Indemnity
Act, of Feb. 28, 1891, 26 Stat. 796,
which provides in pertinent part:

SEC. 2275. Where settlements with a
view to preemption or homestead have
been, or shall hereafter be made, before
the survey of the lands in the field, which
are found to have been made on sections
sixteen or thirty-six, those sections shall
be subject to the claims of such settlers;
and if such sections, or either of. them,
have been or shall be granted, reserved,
or pledged for the use of schools or col-

leges in the State or Territory in which
they lie, other lands of equal acreage are
hereby appropriated and granted, and
may be selected by said State or Terri-
tory, in lieu of such as may be thus taken
by preemption or homestead settlers. And
other lands f equal acreage are also
hereby appropriated and granted, and
may be selected by said State or Terri-
tory where sections sixteen or thirty-six
are nilneral land, or are included within
any Indian, military, or other reserva-
tion, or are otherwise disposed of by the
United States: Provided, Where any
State is entitled to said sections sixteen
and thirty-six, or where said sections are
reserved to any Territory, not withst and-

ing the same may be mineral land or en-
braced within a military, Indian, or other
reservation, the selection of such lands
in lieu thereof by said State or Territory
shall be a waiver of its right to said sec-
tions. And other lands of equal acreage
are also hereby, appropriated and ranted,
and may be selected by said State or Ter-
ritory to com?,pensate deficiencies for
school purposes, where sections sixteen
or thirtyxsix are fractional in quantity,
or where one or both re wanting by rea-
son of the.,township being fractional, or
froms any natural cause whatever. * *

[Italics added.]

The first sentence, in the proviso
italicized in the quotation above
was modified by the Act of Aug. 27,
1958, 72 Stat. 928. The statte, cod-
ified as 43 U.S.C. 851 (1970), now
provides:;:

* vi That the selection of any lands
under this -section in lieu of sections
granted or reserved to a State or Terri-
tory shall be a waiver by the State or
Territory of its right to the granted or
reserved sections. * *

The waiver provision under the

1891 Act expressly referred to min-
eral land and land within reserva-
tions. The 1958 amendment broad-
ened the waiver to the "selection of

[83 I.D.
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any lands under this section in lieu
of sections granted or reserved to a
State or Territory." The indemnity
selection in this case was in 1922.
Therefore6 the 1891 Act controls the
effect of the State's,. selection. It
would not seemn that the waiver pro-
vision was app] icable to the beds of
the navigjable bodies of water in this
case in any event, since they do not
appear to. come within the categor-
ies listed under the 1891 Act. Fur-
thier, it appears the indemnity pro-
visions 'were for school land sec-
tions. ad not for lands umderlying
navigable bodies. of water which.
the State took by virtue of its
sovereignty. .X -

A question could-be raised as to
the effect of the 1958 Act. Namely,
whether the broadened waiver pro-
vision of that Act may be consid-7
ered as applicable to any lands for
-whicl indemnity m-nay be obtained,
or as making a condition for a State.
to obtain indemnity irrespective of
whether the State's title to the bed
of land underlying water was by
virtue of the fact the water is a nav-

igable body of water, or as an i-
cident to the State's title to adjoin-
ing uplands of a nonnavigable body
of water in a fractional section of
land, as- in Provinse and Oregon,
supra. This question need not be'
answered here.

I believe it is sufficient to rest our.
rejection of appellant's offer upon

appellant's failure to show ade-
quately that title to the land in this
case rests in the United States.
Where there is uncertainty of title,

the Secretary of the Interior, in his
discretion, may refuse to issue an oil
and gas lease for that reason. Forest
Oa Corp., 15jIBLA 36 (1974).

JOAN B. THOINIPSON,

Adrinistrcative Judge.

-ADMINISTRATIVE, APPEAL OF
DEAN HANSEN

ALEA. DIRECTOR,:
ABERDEEN AREA OFFICE

BUREAU OF INDIAN AFFAIRS

5 IBIA 250

Decided November 16, 1976

Appeal from a decision of the Coin-
missioner, Bureau of Indian' Affairs,
affirming Area Director's action de-
manding trespass damages.,

;DISMISSED,

1. Idian Lands: Trespass: Damages

Notice and demand for collection of
damages for trespass on Indian lands
are prerequisities to filing suit in federal
district court to collect damages for tres-
pass and is not subject to appeal under
25 CF R Part 2.

2. Rules of Practice: Appeals: Stand-
ing to Appeal

One having no right or privilege to the
use or possession of Indian lands by way
of a lease, permit or license has no stand-
ing to appeal under 25 CFR Part 2.

APPEARANCES: Wally Eklund, of
Johnson, ohnson and Eklund for ap-
pellant,. Dean Hansen, and Wallace
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G. Dunker, Field Solicitor, for ap-
pellee, Area Director, Aberdeen Area
Office.

OPINION BY ADMINISTRA-
TIVE JUDGE VILSON

INTERIOR BOARD OF
INDIAN APPEALS

Under date of May 28, 1976, the
above-entitled matter was referred
to the Hearings Division, Office of
Hearings and Appeals, with direc-
tions that a fact-finding hearing be
held before an Administrative Law
Judge and for the issuance of a rec-
ommended decision.

Pursuant to said directive of May
28, 1976, a hearing was scheduled
by Administrative Law Judge
Michael L. Morehouse for Aug. 3,
1976, in Pierre, South Dakota.
However, on July 22, 1976, the
Field Solicitor, Aberdeen, South
Dakota, Legal Counsel for the Area
Director, Aberdeen Area Office,
filed a motion with Judge More-
house to dismiss the appeal for the
following reasons:

1. The administrative action of the
Superintendent, Crow Creek Agency, in
his letter dated Apr. 3, 1975, to the Ap-
pellant, Dean Hansen, constituted a
notice of livestock trespass upon Indian
trust land, pursuant to 25 CFR Section
151.24.

2. In mandatory terms, Section 151.24,
requires that "the Superintendent shall,
take action to collect all such penalties
and damages and seek injunctive relief
when appropriate."

3. Such letter was mailed certified, re-
turn receipt requested, and in addition
to such notice, made official demand for
the payment of penalty and damages as
set forth in Section 131.24 in the total

amount of $5,960.00 by Dean Hansen on
grounds that his livestock were in tres-
pass upon Indian trust lands.

4. Such notice and demand were pre-
requisite to legal action which has now
been commenced pursuant to the request
of such Superintendent and Area Direc-
tor and referral to the United States At-
torney by the undersigned.

5. The appeal procedures set forth in
25 CFR Part 2, provide for the "correc-

tion of actions or decisions of the Bu-
reau of Indian Affairs where the action

or decision is protested as a violation of

a right or privilege of the Appellant."
6. Such notice and demand of the Su-

perintendent related to an alleged wrong
or violation of Dean Hansen of property
rights of the Indian owners in the use
and possession of Indian trust land and
were unrelated to any right or privilege
of the Appellant, Dean Hansen, as he

held no right to the use or possession of

such land by lease, permit, license, or
otherwise.

7. By inadvertence, the Superintendent
and Area Director acknowledged rights
of appeal pursuant to 25 CFR Part 2, to
be vested in the Appellant and they fol-

lowed administrative procedures accord-

ingly; however, the Appellant did not
have any right of appeal regarding such
notice and demand pursuant to a proper

interpretation of such regulations.
8. The Appellant was instead submit-

ting a "complaint" regarding the Super-
intendent's "notice" and "demand" by his
affidavit and the letters and so called ap-
peals of his attorney. A proper interpre-
tation of 25 CFR Part 2, reveals that the
appeal procedures therein set forth are
not applicable to "complaints."

The Judge on Sept. 17, 1976,
issued an order wherein he recom-
mended dismissal of the appeal.
The parties were granted 30 days
from the receipt of said order in
which to file briefs or exceptions
thereto.
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The Aberdeen Field Solicitor,
for and in behalf of the Aberdeen
Area Director, on Sept. 29, 1976,
filed with the Board reasons in sup-
port of the Judge's recommenda-
tion for dismissal of the appeal.
The reasons are substantially the
same as set forth in his motion to
dismiss and are not repeated here-
in. No brief or exceptions to the
recommended order were sub-
mitted by the appellant.

We are in agreement with the
Judge's recommendation to dismiss
dated Sept. 17, 1976. Accordingly,
the Judge's recommendation to dis-
miss is hereby adopted. A copy of
the Judge's recommended order of
Sept. 17, 1976, is attached and made
a part hereof.

There appears to be no need to
repeat and expound on each reason
set forth in support of the order
recommending dismissal with the
exception of the two items set forth
below which we feel to be of great
importance in support of the dis-
missal and worthy of reemphasis.

[1] That a notice and demand
for a collection of damages for
trespass on Indian lands are prere-
quisites to filing suit in federal dis-
trict court to collect damages for
trespass and is not subject to ap-
peal pursuant to 25 CFR Part 2.

[2] That one having no right or
privilege to the use or possession of
Indian lands by way of a lease,
permit, or license has no standing
to appeal under 25 CFR Part 2.

For the reasons set forth in the
Judge's order recommending dis-
missal and as reemphasized above,

the appeal herein should be
dismissed.

NOW, THEREFORE, by virtue
of the authority delegated to the
Board of Indian Appeals by the
Secretary of the Interior, 43 CFR
4.1(2), the Administrative Appeal
of Dean Hansen be, and the same
is hereby DISMISSED.

This decision is final for the
Department.

ALEXANDER H. WILSON,
Administrative Judge.

WE CONCUR:

WM. PhILIP HORTON,

Board Menmber.

MVrrcHFniJ J. SABAGii,

Administrative Judge.

RECOMMENDED ORDER

September 17,1976

[IBIA '76-26-A]

DEAN HANSEN, APPELLANT
V.

BuREAu or INDIAN ADFAiS, APPELLER

Appeal from a decision of the Area
Director, Aberdeen Area Office Bureau of
Indian Affairs, dated July 10, 1975.

ORDER RECOMMENDINa
DISMlSSAL OF APPEAL

By letter dated Apr. 3, 1975, the Super-
intendent of the Crow Creek Agency noti-
fied appellant of a livestock trespass upon
Indian trust land and assessed him
$5,960.00 pursuant to 25 CPR 151.24. Ap-
pellant answered on Apr. 29, 1975,
through his attorney, requesting a hear-
ing or in the alternative an appeal from
this notice of assessment. Pursuant to

563



564 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [S LD.

this request, a meeting was held on
May 12, 195, however, no settlement was
accomplished at this meeting. On June 3,
1975, the Superintendent reasserted,
by certified letter the assessment of
$5,960.00, which was appealed by letter
dated June 11, 1975. On July 10, 1975,
the decision of the Superintendent was
affirmed by the Area Director, Bureau
of Indian Affairs, and on July 15, 1975,
appellant filed a notice of appeal to the
Commissioner of Indian Affairs. Pursu-
ant to 25 CR 2.19(b), the matter was
automatically referred to the Board of
Indian Appeals since the Commissioner
took no action on the appeal within the
30-day time limit. On May 28, 1976, the
matter was referred to the Hearings Di-
vision, Office of Hearings and Appeals,
with an order directing that a hearing be
held before an Administrative Law
Judge and, following the hearing, a rec-
ommended decision with findings of fact
be submitted to the Board.

Pursuant to said order, hearing was
scheduled for August 3, 1976, in Pierre,
South Dakota, however, on July 22, 1976,
the Office of the Solicitor, Department of
the Interior, moved to dismiss the appeal
and the hearing was continued indefi-
nitely pending resolution of this motion.
The basis of said motion is:

1. The Superintendent's letter of Apr. 3,
1975, was, in effect, a prerequisite to filing
suit in Federal District Court to collect
damages for trespass.

2. Appellant's appeal from this notice
and demand was, in effect .a "complaint"
and the rules governing rights of appeal
in 25 CFR 2.1 et seq. are not applicable
to "complaints".

3. The Superintendent and Area Direc-
tor acknowledged appellant's right of ap-
peal pursuant to 25 CR, Part 2, by
inadvertence when, in fact, no such right
existed.

4. The appeal should be dismissed for
lack of jurisdiction based on the above,
such dismissal in no way to. jeopardize
the rights of appellant in the defense of

any action commenced by the United
States for the recovery of trespass
damages.

The motion is unopposed. In ad-
dition, advice has been received that
the United States has filed suit
against appellant, Civil No. 76-
3038, in Federal District Court for
the District of South Dakota Cen-
tral Division, for trespass damages.

For the above reasons, it is rec-
ommended that an order be entered
dismissing the appeal., -

MICHAEL L. MoREInorSE,
A dnsinistrative Law Judge.

DONALD PETERS
(ON RECONSIDERATION)

28 IBTA 153

Decided NIovenber 23, 1976

Petition for reconsideration of the
Board's decision, styled Donald Peters,
26 IBLA 235, 3 I.D. 309 (1976).

Decision sustained.

1. Alaska; Native Allotments--Rules
of Practice: Appeals: Reconsideration

Where a petition for reconsideration of
a previous Board decision applying de-
partmental contest procedures to Alaska
Native allotment applications fails to
show that the original decision was
erroneous in any matter, the original de-
cision will be sustained.

APPEARANCES: Norman A. Cohen,
Esq., Alaska Legal Services Corpora-
tion, Bethel, Alaska, and Donald
Juneau, Esq., Alaska Legal Services
Corporation, Anchorage, Alaska, for
appellant.
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OPINION BY CHIEF
ADMINISTRATIVE

JUDGE FRISIJBERG

INTERIOR BOARD OF
LAND APPEALS

On Sept. 24, 1976, Donald Peters,
ithrough the Alaska Legal Services
Corporation, filed a petition for re-
gonsideration of the Aug. 17, 1976,
decision rendered by this Board in
the above-captioned case, found at
26 IBLA 235, 83 I.D. 309. In that
lecision this Board, en bane, ruled

Athat upon a determination by the
Bureau of Land Management
(BLM) that an Alaska Native al-
lotment application should be re-
jected for failure to use and occupy
the land sought in conformity with
the Native Allotment. Act of May
17, 1906, 34 Stats 197, as amended,
43 U.S.C. §§ 270-1 through 270-3
(1970), BLM was to issue a contest

complaint pursuant to 43 CFR 4.451
:.t seq. The decision further stated
that upon receipt of a timely answer
the case would be referred to the
Hearings Division, Office of Hear-
ings and Appeals, for the assign-
ment of an Administrative Law
Judge, whQ would schedule a hear-
ing at which the applicant-would be
afforded an opportuntiy to produce
Pvidence and give testimony that
would show his entitlement to the
allotment. This procedure was
adopted by the Board in view of the
decision of the Ninth, Circuit Court
of Appeals in Pence v. Kleppe, 529
F. 2d 135 (9th Cir, 1976). 

It is difficult to understand the
gravamen of appellant'>s petition,

aside from counsel's objectioni-to the
alleged technical and formal nature
of the Department's contest proce-
dures and 30-day answer require-
ment under 43 CFR 4.450-7(a). Ap-
parently, appellant's counsel argue
that because "[tlhe court rejected
existing departmental procedures as
not comporting with due process"
(Pet. for Recon., at 1), and because
"existing departmental procedures"
include "technical and formal" con-
test procedures (Id. at 4), the
Board, in; applying those. contest
procedures to Native allotment ap-
plications, "violated the District
Court's Order and the Ninth: Cir-
cuit's decision in. Pence." (Id.
at 4.) X

The fatal flaw in this argument
is the fact that the procedures
referred to by the Ninth Circuit as
not providing due process are not
the departmental contest proce-
dures. Rather, to use the Word of
the court quoted by counsel, those
procedures are "the present on-site
inspection procedure[s ." Pence v.
Klepp.e, 529 F._2c1.135, 142 (9th Cir.
1976). As stated by the court:

The Secretary contends that the cur-
rent procedures used do meet the re-
quirements of due process. He reasons
that because an applicant may ac-
company the field examiner and the
examiner is instructed in the customs
and patterns of Native lands use, the
present-. on-site inspection procedure is
the best way to uncover the truth. We
agree that the procedure is useful, but
do not agree that. it provides the due
process that is required.

The court then proceeds to dis-
cuss the need for notice and op-

29l55-4 Qi77.-4
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portunity -for hearing, summa-
rizing as follows:

Thus, at a minimum, applican ts whose
claims are- to.bie rejected must be notified
of' the specific Teason for the proposed
rejection, allowed to submit written
evidence to the contrary, and, if they
request, granted anopportunity for an
oral hearing before the trier of fact
where evidence and testimony of favor-
able- witnesses may be submitted before
a decision is reached to reject an ap-
plication for an allotment. Beyond this
bare miLimum, it is difficult to determine
exactly what procedures would best meet
the requirements. of due process. The
speciiic problems involved and the e-
mands placed upon the Bureau o Land
Manwagenent are best judged initially by
the Secretary. It is u to the Secretary,
in the first instance, to develbp regula-
ti~ns which provide for the required
procedures, subject to review by the dis-
trict. Dourt and, if necessary, by this
court.

Id. at 143.

After quoting this lnguage, ap-
peliant's counsel tate:

Despite this clear language as to the
kind of fair hearing to be eployed,
I.B.L.A. * has decreed that the con-
test procedure in 43 CR § 4.450 and
4.451 be used on those eases where the
applications are rejected * It. ralic
supplied.)

Pet. for Recon. at 3.

Next, counsel complain that be-
cause of the strictness of these pro-
cedures. especially the 30-day an-
swer requirements, they are inap-
propriate to Alaska. Finally, they
ccl'.itde.: 0'',

While I.B;L.A. seems over-concerned
with adherence to nit-picking bureau-
cratie kuases, it seeks to avoid comply-
ing with the clear mandate of the Ninth
Circlit.; * * In ignoring the Ninth Cir-

cuit's directive, and enacting the techni-
cal and formal requirements of the con-
test procedure, I.flR.A. has violated the
District 0tourt's order and the Ninth
Circuit's decision in Pence.

Id. at 3-4.
It was precisely because of the

holding of the court that the Board
applied contest procedures to Na-
tive allotment applications. This is
made abundantly clear in our de-
cision of August 17, 1976. As stated
therein: ; 

This Department has generally applied
procedures .cnsonant with the rekuire-
ments of the APAk[Administrative Pro-
cedure Act 5 I.S.C. 551 et seq. 1970)]

-- hen- it has been determined that dne
process requires notice and an opportu-
lity for hearing, and it shall do so here.

26 IBLA at, 239.
Counsel have not shown wherein
the departmental contest proceeres
deviate from the standards of
notice and opportunity for heaiing
prescribed by the court. These pro-
cedures have been applied to mining
locations, homesteads and other
land entries in Alaska for decades,
without objection.

If counsel for appellant are now
contending that a hearing before an

Administrative Law Judge entails
an undesirable formality and rigid-
ity, this narks a major departure
from the position which Alaska
Legal Services Corporation , re-pre-
senting Native allotment applicaits,
has taken bfore. tis oardl Fr
the convenience of appellant's coon-
sel wve have appended to this cleci-
sion a list of those cases, pesently
pending before this Board, in which
attorneys i Alaska Legal Services
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Corporation have filed motions re-
questing this Board to remand the
case "for a fact-finding hearing pur-
suant to 43 CFR 4.415. Hearings
ordered under 43 CFR 4.415 are
conducted pursuant to the regula-
tions found in 43 CFR 4.430 to
4.439. As an examination of those
regulations makes clear, the proce-
dures followed in conducting those
hearings are virtually identical with
those., which: are utilized in a con-
test hearing with one exception rele-
vant herein, which we will discuss
infra. It is difficult to give credence
to. appellant's counsel's anguished
objections to the formal nature of
the contemplated hearings when it
is 'precisely the type of hearing
which they had previously sought.

It must be borne in mind that in
Pence., Alaska Legal Services Cor-
poration was seeking a hearing pro-
cedure: consistent with the Due
Process Clause of the Fifth Amend-
ment . and sought to invoke the
court's jurisdiction under sec. 10 of
the Administrative Procedure Act,
as aewnded, 5 US.C. §§ 01-706.
Specifically, plaintiffs contended
that the procedures then followed
by the Secretary violated their right
to: due process under the Fifth
Amendment by failing to provide
thiem with "an opportunity to be
heard, present testimony, and to
confront and cross-examine adverse
witnesses at a hearing * *

Indeed, we would point out that
in a brief filed in support of the ap-
peal of Nativeallotment applicant
AWrarner Bergman, F-17109, Alaska
Legal Services Corporation argued

that principles of equal protection
required, that allotment applicants
be given the same contest hearing
rights afforded homestead and trade
and manufacturing site entrymen,
and claimants, specifically citing 43.
CFR 4.450 et seq. Therein counsel
stated:.

* * * It would be a gross denial of
equal protection of the laws to guaran-
tee the right to a hearing on contested
issues of fact to Homestead, Trade and
Manufacturing site, desert entry, min-
ing, etc., applicants, but not to a Native
Land Allotment applicant avhen the Land
Allotment applicant has a protected prop-
erty interest also. * *

InI that brief the Alaska Legal Serv-.
ices Corporation attorneys also dis-.
cussed the argument that "fair
hearings would be needlessly cum-
bersome and expensive." They an-
swered this contention by noting
that "the fact that a procedure de-
manded by due process may be cum-
bersome 'and expensive; to the gov-
ernlnent does not free the govern-
ment of its obligation to comply
with that' procedure." Citing GoWd7
berg v. elley, 397 U.S. 254, 265-
66 (1970). In short, counsel for
Alaska Legal Services' Corporatio
now contend that what they here-
tofore argued was required by due'
process has become, for some unar-
ticulated reason, violative of due
process.
. The one manner in which hear-

ings under the contest procedures
differ from those held under 43
CFR 4.415 is also the second grava-
men of appellant's petition: there
is no requirement that a contest
complaint be answered within 30

5,67
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days in a 43 CFR 4.415 hearing.
The reason for this omission is, of
course, obvious. A discretionary

-hearing under 4.415 commelces only
,after the case has already been ap-
-pealed to the Board, and the Board,
in its order referring the case for a
hearing, prescribes the issues to be
litigated on the basis of the record
and contentions of the parties al-
ready before it.

Ahearing by right under the con-
test procedures, on the other hand,
is initiated not by actions of this
Board, but by actions of the Bu-
reau of Land Management in filing
a contest complaint. It is the nature
of all complaints that failure to
deny the elements of the complaint
works a constructive admission of
the truth of the complaint. The
question is in what time-frame fail-
ure to respond can be said to con-
stitute an admission of the charges
of the complaint.

The regulations governing con-
test complaints are found at 43 CFR
4.450 et seq. Regulation 4.450-6 pro-
vides that "[w]ithin 30 days after
service of the complaiit * * * the
contestee must file in the office wher'e
the contest is pending an answer
specifically mneeting and respond-
ing to the elements of the cofn-
plaint * * *." Appellant's coun-
sel advert to federal court cases
which have affirmed decisions of the
Department requiring strict adher-
ence to this procedural requirement.
They then state that "[i]n view of
this strict requirement, the inappro-
priateness' of such a procedure to
Alaska would seem to be obvious
because of the transportation and

communications difficulties within
the state." Pet. for Recon. at 3.

This argument, if -meritorious,
would compel the logical conclu-
sion that the contest procedures are
inapplicable within the State of
Alaska not only in Native allotment
hearings but in mining claim and
homestead contests as well.: The
Department, however, has always
applied the regulations concern-
ing contest procedures equally to
Alaska and the lower 48 States.
Compatre Ideal Basic Industries,
Inc. v. Morton, No. 4-2298 (9th
Cir., Sept. 28, 1976), and Nelson v.
Kleppe, 529 F.2d 164 (9th Cir.
1976), with est v. Huinboldt
Placer M11ining Co., 31 U.S. 334
(1963), and Reed v. Morton, 480
F.2d 634 (9th Cir. 1973). Counsel's
position would require the amend-
ment of all contest procedures as
they apply to Alaska.1

While appellant's attorneys l-
'lude to decisions of federal courts
affirming the imposition of the
30-day answer requirement,
United States v. Weiss, 431 F.2d
1402 (10th Cir. 1970); Sainber v.
Morton (identified in their brief as
Sandberg v' Horton), 363 F. Supp.
1259 (. Ariz. 1973), they avoidiany
discussion of the rationale which led

1With regard to the problems of climatology
in Alaska and the rigors of its winters we
note that the Ninth Circuit Court of Appeals
has taken judicial notice, albeit in a different
circumstance, "of the fact that the rigors of a
North Dakota winter may be no less severe
than those of Anchorage, Alaska." Nelson v.
Kleppe, 529 . 2d 164, 168 (1976).. We also
note that there are many areas in sucb. states
as Montana and Nevada which: are remote
from the conveniences of modern technology.'
Many mineral claimants and others have been
unable to afford legal counsel and have been
required to' proceed pro se.
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the Secretary to adopt the regula-
tion and the courts to affirm it. In
Sainberg the court stated:* : : 

The Secretary's rules are reasonable in
giving a period of thirty days in which
to file an answer. In order to carry out
an orderly system of justice the Secre-
tary has not established a grace period 2

or retained discretion in the applica-
tion of. the regulation. Plaintiffs ask this
Court to require the Secretary to waive
his. own mandatory regulation because
the answer was filed ohe day late as a
"result of mistake, inadvertence and ex-
cusable neglect." Nowhere in the regula-
tions is the authority given the Secretary
to waive his regulations because of ex-
cusable neglect or mistake. The defendant
is required to abide by his own rgn-
lations,: so are plaintiffs. If the time
requirement was waived this would dis-
turb the Secretary's long-standing proce-
dure of administering the mining laws
and other land laws fairly. The regula-
tions would be a farce if they could be
applied only if dud when the parties felt
like complying therewith.

363 F. Supp. at 1263.

Moreover, appellant's counsel ap-
pear to misconceive the nature of a
complaint and the denial thereof
which is necessaiy to trigger the ad-
versary hearing. Obviously, the
purpose of a complaint is to give
notice to the applicant of the issues
being contested. Generally, the com-
*plaint would allege the invalidity of
an allotment application for a spe-
cific reason or reasons. The appli-
cant is then given an opportunity
to respond. A simple denial of the

This is not entirely accurate. In Rainberg
the answer was hand-carried to the BLM
office and filed day late. The 10-day grace
period provided by 43 CFR 4.422(a) applies
to the filing of all pleadings, including answers,
where they are otherwise transmitted within
the 30-day period.

truth of the allegation (e.g., "Ap-
plicant denies each and every al-
legation contained in the com-
plaint?''), or an assertion of use and
occupancy sufficient to qualify foi
an allotment, is all that would, ordi-
narily be needed to raise an issue
of fact requiring a hearings

It is true that such a denial must
be transmitted within 30 days of
receipt of the complaint. But ap-
pellant's attorneys apparently have
forgotten that in order to appeal
any adverse decision to this Board
a notice of appeal must 'also be
transmitted within 30 days of
receipt of the idecision appealed. 43.
CFR 4.411. 'We are-aware of only a'
single Native allotment case pres-
ently before this Board in wvhich
appellants failed to file timely a
notice of appeal from a decision of
the BLM adverse to their allotment
application We are unable to per-

Subject to agreement by the other parties,
Native allotment applicants may waive a hear-
ing. 43 CFR 4.450-7(b). However, the appli-
cant must still answer the contest complaint
timely.

4 Another recent- case originating in Alaska
which dealt, with the question of a timely
filing of the notice of appeal was the appeal of
George James, IBLA 76-6. To briefly sum-
marize the facts of that case, James' allot-
ment application was rejected by the Alaska
State Office, BLM, for failure to submit ade-
quate proof of use and occupancy of the lands
sought in the allotment application. The deci-
sion was served on appellant and received
and signed for by him on a specified date.
Though the case file indicated that a copy of
the decision was also sent to his legal repre-
sentatiye, an attorney with Alaska Legal Serv-
ices Corporation, the attorney subsequently
alleged that he had not received notice until
after the expiration of the period in which to
file a notice of appeal computed from the date
on which the allotment applicant received the
notice. This Board, rather than relying on the
presumption of regularity which attends the

(Continued)
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ceive how requiring a simple denial
of an allegation would result in a
more onerous burden than that
which existed before, and which,
with few exceptions, has been col-
'sistently met.

We would also point out that the
Alaska and Fedeeral Rules of Civil
Procedure provide that failure to
answer a 'civil complaint within 20
days permits the complaining
party to move for the entry of de-
fault and a judgment thereon. See
Alaska R. iv.; P. 4(b), 4(e) (5),

12(a), 5 (a), Form 1. See also Fed.
R. Civ. P. 4(b), 12(a). Admittedly,
there are procedures for setting
aside a default for mistake, inad-
vertence, surprise and excusable
neglect (Rule 60), but surely
neither the State 'of Alaska nor the
federal courts would have adopted
a 20-day period for answering a
civil complaint if it did not feel
that a 20-day period for 'answering
a civil complaint should normally
be adequate. Furthermore, it
should be noted that Federal Rules
of Appellate Procedure provide no
special rule for Alaska regarding
the taking of an appeal from a
decision of a Federal District
Court. See Fed. R. App. P. 4(a),
5 (b).

day-to-day workings of the LM (gee A. G.
Golen, 22 IBLA 261 (1975)), accepted as
true appellant's attorney's representation and
reinstated the appeal by Order of Oct. 26,
1976.

Similarly, in a number of cases recently
brought to this Board's attention, notices of
appeal which had been rejected because they
were improperly filed by the Superintendent,
Anchorage Agency, BIA, were held to have

* been revitalized by the timely entry of quali-
fied attorneys. See e.g., John Moore, IBLA
70-526, Order of Nov. 1, 1976.

Finally, it is argued that much of
the alleged difficulty in the applica-
tion 'of the contest procedures to
cases in Alaska arises from the fact
that the Native applicants often re-
side in remote areas and, as the court
in Pence v. Kleppe, suprtj noted,
many Alaska Natives "are even less
educated and literate than most
American welfare recipients." 529
F. 2d at 142.- What calnot be ig-
noired, however, is the fact that
there are presently pending before
this Board only five cases in which
the Native allotment applicant is
not represented by counsel, in the
overwhelming number of cases,
Alaska Legal Services Corpora-
'tion.5

In response to an inquiry from
this Office, the Alaska State Direc-
tor, BLM, in a memorandum, dated
October 26, 1976, informed this
Board that in approximately 95
percent of the cases presently pend-
ing before it the allotment appli-
cant is represented by counsel of
Alaska Legal Services Corporation,
and that of the remaining cases,
private counsel has been retained in

a few of them. We also note that in

a motion filed on November 1, 1976,

DOne exception is the appeeal of Esther
Thorson, IBLA 7a-663(d), in which Alaska
Legal Services Corporation originally repre-
sented the applicant, but subsequently with-
drew from the case. The appeal of the Heirs
of Ernest L. Olson, IBLA 76-238, and the
appeal of the Heirs of Migley Kelly, IBLA
7a-639, are being handled by the Superinten-
dent of the Anchorage Agency, Burean of
Indian Affairs, pursuant to his obligation to
conserve the estates of deceased Natives. See
Tzomas S. Thorson, Jr., 17 IBLA 326 (1974).
The Native allotment applications of James
Sims, IBLA 74-53, and 'Walla eMcCarr, IBLA
76-390, are being pursued pro se.
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by Alaska Legal Services Corpora-
tion in an appeal filed by the State
of Alaska, IBLA 6-715, counsel
stated, "* * the Alaska Legal
Services Corporation represents
most all of the Native allotment ap-
plicants in the State of Alaska
which fact is well known to the
State of Alaska * *." Accordingly,
in the overwhelming number of
cases the contest complaint will be
served on -attorneys, 43 OFR 4.22
(b), and the problems which al-
legedly emanate from the remote-
ness and educational status of the
Natives will not arise.

Accordingly, pursuant to the au-
thority delegated to the Board of
Land Appeals by the Secretary of
the Interior, 43 CFR 4.1, the origi-
nal decision in Donald Peters, 26
IBLA 235, 83 I.D. 564 (1976) is
sustained.

NEWTON FRISHBERG,

Chief Administrative Judge.

MARTIN RITVO, -

- Administrative Judge.

EDWARD W. STUEBING-

Administrative Judge.

JOAN B. THOMPSON,

Administrative Judge..

Wn CONCUR:

JAiMES R. RICHARDS,
Director, Offige of Hearingsi and
Appeals, Ex-ofcio Member of
the Board.

FREDERICK FISHMAN;
Administrative Judge.

DOUGLAs E. HENRIQrnEs,
Administrative Judge. -

ANNE POINDEXTER LEWIS,

Administrative Judge.

APPENDIX.

Request for Hearing (43 CFR 4.415)

75-462(a) =
75-462(b)- --

75-462(c)
75-462 (d)
75-497-
75-501
75-520(c)
75-663 (c)
76-48 --------
76-49
76-66
76-74
76-86
76-172
76-177
76-197

John Coopchiak -AA 6355
Anecia Kritz -AA 7442
Anuska Bavilla -AA 7404
Sam Fullmoon -AA 7410
Mary Kanulie -AA 7441
Dorothy Titus F 14538
Flora Myomick -F 16239
Henry Pavian AA 7266
Alburn A. Anderson - F 16287
Pauline Dennis Esai -F 1722
Freda W. Smith -F 18383
Sarah A. Pence -F 13735
Olick Ignaty F 17075
Frederick Carl Phillips -AA 7608
Sando Wasuli F 16411
James R. Showalter -F 15467
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. APPENDIX-Continued.a

76-212- MaryBobby - --- F
76-222 -- Nicholas A. Charles - F
76-224 - Agnes T. Hoelscher -- F
76-225 -Blanche Alfred-- F
76-226 - Henry Frank- F
76-227
76-228
76-229-
76-232-
76-233-
76-234-
76-235-
76-236-
76-239-
76-250-
76-253-
76-254-
76-255-
76-256- -

76-261-
76-273-
76-286
76-308-
76-310
76-321
76-322- -

76-323- -

7.6-325
76-344
76-350
76-351
76-381
76-386

Mary Bobby
- Nick Bobby
- Nastasia Evan -
- Elena A. Triplett
- David Mann-
- Paul S. Phillips-
- Jean F. Ferris -

Mary F. Romer
- Cecelia Nick
- Joseph Odinzoff
- James Lockwood
- Timothy Snowball, Sr ___

Florence Newman
Alice Gusty
Della'Charles
Mary Alice awagley i
Ellamae A. Chaney-
Marvarc Zaukar
Trimble Gilbert .- -
Annie David -------------
Helen A. Jack :
Katherine R. Willie :
Franklin Tritt
Christian Tritt :

-Walter Chulin
Alexandra Matsuno
Arthur H. Martin .
Arthur J. Demmert, Sr____
Patrick Gardner
Gabriel D. George
Norman Jackson
Thomas Jackson, Jr -
1 Hoger Howard, Sr-
Johnny Jack Sr
Willie Jack, Sr -

* Franklin R. James-

16998 
13872::
16142
17054-
17061 

F 16490
F 16491
F 16494
F 17222:.
F -17215
AA 7605
F 1.6225
F 18203
F 19199
F 16387
F 18031
F 16045
F 12611
F 16495
F 15898
F 16148
AA 82795
F 16497
F 12606
F 16135
F 16377
F 16049
F 17443
F 025831-
AA 8202
AA 7901
AA 7889
AA 7873
AA 7815
AA 6575
AA 7867
AA 7868
AA 6604
AA 7728
AA 7733
AA 7629

* Andrew Jim- AA 8001
Charlie Jim, Jr - - = AA-7995
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Frank Jim AA 7999
Jennie Jim -AA 8156
Joseph B. Jim -AA 7886
Martin Johnson - V- AA 7886
Moses Johnson -AA 7734
Stella Brown Adams AA 7897
William H. Samato, Sr- AA 7890
Michael Jackson - . AA 7804.
Claudine Laws AA 7727
Woodrow W. Morrison- --- AA7916
William G. Demmert - AA 7893
Patricia C. Ware - AA. 7632

. Melvin James -AA 7631
Cecilia Foxie - F 18751
John 0. Nerby, Jr -F 16154
Rex Mathaw, Sr - F 18463
Fannie (Brown) Neligan -AA 7957
Joseph J. Link. Jr F 16150
Susan A. Riley - F 16159

-; Larry Sullivan - - AA 7876
Warren Sheakley, Sr- AA 6549
Amy G. Walker- AA 7731
Mary B. Johnson- _ AA 8017
Paul F. James ; AA 7749

- 3Benjamin. indgren, Sr -AA 8235
George Waska - ' F 18285
George E. Williams -A 061299
Stanislaus Mike- F 16385
George W. Nelson, Jr -AA 7730
Jacob Wiite, Sr -. AA 8013

- Benson Kadake -A 060671'
': Peter Waska- - F 13269

AIMlVINISTRATIVE JUDGE GOSS
CONCURRING.

I concur in the result. Petitioner
seems to have the impression that in
response to a petition for reconsid-
eration the Board of Land Appeals
has' authority 1o amend depart-
mental regulations. While the Office
of Hearings and Appeals is prop-
erly concerned with Department

rules, it is the function of the
Board to interpret existing statutes
and regulations as guided by its au-
thority and by judicial and depart-
mental precedents. I believe that
the decision herei 'was an appro-
priate interpretation and applica-
tion of present regulations.

JoSEPHM W. Goss,
Administrative Judge.
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76-386

76-388 --

76-389 -

76-399.. -

76-415 --
76-416 ---
76-417 ---
76-418K_
76-427-
76-428--

76-436 ---

76-437- -

76-438 ---
76-452 ---

76-507 --

76-508-.
76-534. - _.
76-578.
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ALABAMA BY-PRODUCTS
CORPORATION

(ON RECONSIDERATION)

7 IBMA 85

Decided November 23,1976-

Petition by the United Mine Workers
of America for reconsideration of the
Board's opinion and order affirming a
decision by Administrative Law Fudge
Painter in Docket Nos. BARB 75-608
and BABE 75-609 vacating orders of
withdrawal issued under see. 104(c)
(1) of the Federal Coal Wine Health
and Safety Act of 1969.

Decision below set aside and case
remanded.

1. Federal Coal Mine Health and
Safety Act of 1969:. Unwarrantable
Failure: Notices of Violation

A violation of a mandatory standard is
not "of such nature as could significantly
and substantially contribute to. the cause
and effect of a mine, safety or health
hazard" if it poses either a purely tech-
nical instance of noncompliance or a
source of any inaury which has only a re-
mote or speculative chance of coming to
fruition.

30 U.S.C. § 814(c) (1) (1970).

'2. Federal Coal Mine Health and
Safety Act of 1969: Unwarrantable
'ailure: Notices of Violation

A notice of violation may be issued under
see. 104(c) (1) without regard for the
seriousness or gravity of the injury lilke-
ly to result from the hazard posed by the
violation, that is, an inspector need not
find a risk of serious bodily harm, let
alone of death,

30 U.S.C. §814(c) (1) (1970).

Board decision, AaZcmna By-
Products Corporation, 6 IBMA
168, 1975-1976 OSHD par. 20,756
(1976), set aside.

Board decisions, Eastern Asso-
ciated Coal Corporation, 3 IBMA
331, 81 I.D. 567, 1974-1975 OSKID
par. 18,706 (1974), and Zeigler
Coal Company, 4 IBMA 139, 82
I.D. 221, 1974-1975 OSHD par.
19,638 (1975), overruled in part.

APPEARANCES: Steven B. Ja-
cobson, Esq., for appellant, United
Mine Workers of America; David
Barbour, Esq., Trial Attorney, for
appellee, Mining Enforcement and
Safety Administration; Fournier
J. Gale, III, and J. Fred McDuff,
Esqs., for appellee, Alabama By-
Products Corporation; L. Thomas
Galloway, Esq., and Joseph Onek,
Esq., for amicus curiae, Council of
the Southern Mountains, Inc.

OPINION BY CHIEF ADMIN-
ISTRATIVE JUDGE DOANE

INTERIOR BOARD OF MINE
OPERATIONS APPEALS

Alabama By-Products Corpora-
tion (Alabama). instituted these
proceedings in order to challenge
the legal sufficiency of Orders of
Withdrawal 1 CLM and 1 DWP
which were both issued on October
24, 1974, pursuant to sec. 104(c) (1)
of the Federal Coal Mine Health
and Safety Act of 1969.1 Among

1 The mandatory standards cited in the .suh-
Ject withdrawal orders were 30 CFR 75.403
and 30 CFR 75.603, respectively.
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other things, Alabama contested
each of these withdrawal orders on
the ground that the underlying
notice of violation, denominated 3
,CLM, Oct. 23, 1974, was invalid. In
attacking the notice, which cited an
alleged violation of 30 CFR 75.400,
Alabama argued that it contained
:an erroneous finding; to wit, that
such "* t * violation is of such
nature as could significantly and
substantially contribute to the cause
and effect of a mine safety or health
ihazard * *

Following. our decisions in East-
emi Associated Coal Corp., 3 IBMA
.331, 81 I.D. 567, 1974-1975 OSHD
par. 18,706 (19.74 ), and Zeigler
Coal Company, 4 IBMA 139, 82
I.D. 221, 1974-1975 OSHD par.
19,638 (1975), Administrative Law
Judge Painter concluded that there
was merit in Alabama's argument.
He did so on the basis of a finding
that the cited violation did not pose
a probable risk of serious bodily
harm short of imminent danger.
Subsequently, we affirmed.-6 IBMA
168, .1975-1976 OSHD par. 20,756
(1976).

This appeal is now before us pur-
suant to an order by the Board, is-
sued on June 21, 1976, staying sua
sponte the final effect of its decision
pending reconsideration. Reconsid-
,eration was ordered so -that the
Board could gauge the impact on
this case, if any, of the recent deci-
sion of the United States Court of
Appeals for the District of Colum-
bia Circuit reversing Zeigler Coal
Cognpany,. -Supra, -nt'l Union,
United. ine Workers of America

(UHIVA) v. Kleppe, 532 F. 2d 1403
(D.C.. Cir. 1976), cert. denied'sub
no1M, Biturninous Coal Operators'
Assn., Inc. v. Kleppe, U.S.
No. 76-40 (Oct. 5, 1976).

Issue on -Reconsideration

Whether, in light of the Court's
decision in UIVA v. Kleppe,
supra, the Board is obliged to
change its construction of the grav-
ity condition precedent to the issu-
ance of sec. 104(c) (1) notices of
violation and to remand for further
fact finding.

Discusion

[1, 2] Sec. 104(c) (1) of the Act
requires a federal coal mine inspec-
tor to issue a notice when he finds
a violation of any mandatory stand-
ard exhibiting several enumerated
characteristics.. One of these charac-
teristics is that the violation in ques-
tion must be "* * of such nature
as could significantly and substan-
tially contribute to the cause and
effect of a mine safety or health
hazard * *." This characteristic
is obviously a gravity requirement
of some kind as everyone involved
in this case agrees. 30 U.S.C. § 814
(c) (1) (1970).

Sec. 104(c) (1) further requires
an inspector to issue a withdrawal
order upon the finding of a subse-
quent violation of any mandatory
standard provided that such viola-
tion is caused by an "'unwarrantable
failure to comply". and is found
during the same inspection or with-
in 90 days of the issuance of the un-
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delying notice. There is no empress
gravity prerequisite for the issuance
of a see. 104(c) (1) withdrawal
order.2 -

Initially in Eastern Associated
Coal Corp., supra, and again in
Zeigler' Coa Con-pany, supra, we
concluded that the above-quoted
gravity requirement was an implied
prerequisite for the issuance of a
see. 104(c) (1) withdrawal order.
Moreover, we concluded that an in-
spector is only justified in finding
that a violation is '"* * of such
nature as could significantly and
substantially contribute to the cause
and effect of a mine safety or health
hazard * * if he first finds that
such violation poses a probable risk
of serious bodily harm or death
short of imoninent danger.

2 Sec. 104(c) (1) provides as follows:
"If, upon any inspection of a coal mine, an

authorized representative of the Secretary
finds that there has been a violation of any
mandatory health or safety standard, and if he
also finds that, while the conditions created by
such violation do not cause imminent danger,
such violation Is of such nature as could sig-
nificantly and substantially contribute to the
cause and effect of a mine safety or health
hazard, and if he finds such violation to be
caused by an unwarrantable failure of such
operator to comply with such mandatory
health or safety standards, he shall include
such finding in any notice given to the opera-
tor under this Act. If, during the same inspec-
tion or any subsequent inspection of such
mine within ninety days after the issuance of
such notice, an authorized representative of
the Secretary- finds another violation of any
mandatory health or safety standard and
finds such violation, to be also caused by an
unwarrantable failure of such operator to so
comply, he shall forthwith issue an order
requiring the operator to cause all persons in
the area affected by such violation, except
those persons referred to in subsec. (d) of
this section, to be withdrawn from, and to be
prohibited from entering, such area until an
authorized representative of the Secretary
determines-. that such violation has been
abated."

In reversing Zeigler Coal Com-
pany, supra, the Court of Appeals
held that there was no implied grav-
ity prerequisite for the issuance of
a sec. 104(c) (1) withdrawal order..
Having so concluded, the'Court'had
no reason to reach the alternative
question, presented here, of whether
we had correctly construed the stat--
utory phrase in question, and in
fact, the Court said nothing about
it.

Pointing out the narrowness of
the Court's holding and underscor-
ing the Court's silence on our inter-
pretation of the gravity prerequi-
site, Alabama contends that the
Court's decision neither necessitates
nor compels any change in our con-
struction of the "significant and
substantial" language in sec.
104 (c).

It is, of course, quite true that the
Court's holding was narrow and
pertained exclusively to violations
cited in withdrawal .orders issued
under sec. 104(c)(1) of the Act.
And while the narrowness of the
holding is arguably a basis for dis-
tinguishing the case at hand, we
think that such a technical eading
of the Court's decision would at best
be disingenuous. In our judgment,
the Court's opinion has broader in-
plications and does indeed compel a
change of position on our part.

Both in Eastern and Zeigler,
supra, we held that there was an
implied gravity requirement for the
issuance of see. 104(c) withdrawal
orders in order to place them ration-
ally.in the overall'scheme of en-
forcement. We thought that that
scheme called for application of en-
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forcement actions of an increasingly
amposing nature as a function of the
aeriousness of the misconduct in
question. See ZeigCer Coat Company
v. K7eppe, 536 F. 2d 398 (D.C. Cir.
1976), aff'g Zeigler Coat Company,
4 IBMA 30, 82 I.D. 36, 1974-1975
OSHD par. 19,237 (1975). '

In reversing, our decision in
VUAIWA v. Keppe, upra, the
Court of Appeals relied principally
,on the literal wording of sec. 104(c)
as buttressed by the legislative his-
tory. The'Court neither commented
on our contextural analysis nor
sought to relate, sec. 104(c) to the
other enforcement provisions of sec.
104 as a means of illuminating the
underlying intent and purposes of
-that particular provision.

By holdiig that a sec. 104(c) (1)
-withdrawal order may be validly
issued without regard for any grav-
fitycriterion, tle Court iiiplikdly re-
jecteci our view that the only
rational interpretation of sec.
-104(c) is one which is in harmony
-with an overall construction of sec.
-104 calling for more severe enforce-
-ment actions as a function of the
increasing gravity of the transgres-

-sions of an operator, Moreover, in

'In this later case, also nvolving Zeigler,
decided Apr. 22, 1976, the Court of Appeals
iafflrmed a decision by the Board sustaining
,a section 104(b) withdrawal order predicated
Non alleged noncompliance with a ventilation
plan. Among other things, the Court. made

-the following statement with respect to the
.enforcement scheme: so * * The statute
.establishes three, kinds of enforcement
remedies-withdrawals, civil fine and crim-

plnal benaltlesf-iand sets up procedures gov-
erning the application of each. It proyides

7forremedial actionsof-increasing severity, as
-the nature of the conduct 'being redressed
~grows mre.~serio s. .* A-6-36 F.. 2d at 403.

relying upon the -literal wording
which results in wider deterrence of
noncompliance with the mandatory
standards and upon the legislative
history to support its holding, the
Court has set an example for inter-
preting sec. 104(c) which appar-
ently excludes almost any other
consideration.

The reason that the appellate
tcourt's holding and supporting rea-
soning 'is important here is quite
simply that our construction of the
"significant and substantial". lan-
guage in sec. 104(c) (1): was the
product. of virtually the same rea-
soning that the Court rejected in re-
versing Zeigler. When we construed
th'at' language to mean "probable
risk of- serious bodily harm or
death," we disregarded the plain se-
mantical meaning of that phrase in
favor of a more restrictive reading
of the statutory words which fitted
in with our overall concept of the
enforcement scheme.4 The emphasis
of the D.C. Circuit on literalism
which promotes wider operator lia-
bility and its rejection of our' hold-
ing and the underlying reasoning in
support thereof have undermined
the "probable risk" test completely.
An honest reading of the Court's
opinion thus compels us to overrule
Eastern Associated Coat Corp.,
supra, and ZeigZer Ci Company,
-supra,'insofar as they validate the
"probable risk" test:

In construing the "significant and sl)-
stantial" language inlsec. 104(c) (1), we said In
* Zeigler Coal Comapany spra, that a 'r-obable
risk" test was necessary because otherwise
that language wopld be rendered nugatory. 4
IBMA at 156. We were, of.course, thinking In
strictly functional terms. -
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There remains, however, the ques-
tion of how the "significant and
substantial" language should now
be interpreted.

The United Mine Workers of
America (JAIWA), the Mining
Enforcement and Safety Adininis-
tration (MESA),. and -the Council
for the Southern Mfountains, Inc.
(the Council), participating as an
anicus curiae, although expressing
themselves somewhat differently,
are largely in agreement. on the
proper answer to this question.
They think: that the Congress
meant to preclude issuance of sec.
104 (c) (1) notices for violations
which, in the words of the Council,
do not pose a * * * reasonable
possibility of danger to the health
and safety of the miners." This sug-
gested interpretation, although. not
sufficiently precise, is fairly close to
the mark in our opinion.5

Sec. 104(c) (1), it should be re-
called, mandates the issuance of a
notice when an inspector finds that
" * * * a violation is of such nature
as could significantly and substan-
tially contribute to the cause and
effect of a mine safety or health
hazard * * * Our position now is
that these words, when applied
with due regard to their literal
meanings, appear to bar issuance of

otices under sec. 104(c) (1) in two
categories of violations, niamely,
violations posing no risk of injury
at all, that is to say, purely techni-
cal violations, -and violations pos-

None of the litigants in this ease -has
cited any egislative history directly in point
on the eaning of the "significant and-sub
stantal" language 'in see. 104(e) (1). -

ig a source of any injury which-
has only a remote or speculative
chantce of coning to. fruition. A-
corollary of this proposition is that
a notice of violation may be issued.
under sec. 104(c) (1) without re-
gard for the Seriousness or gravity
of the injury likely to result from.
the hazard posed by the violation,
that is, an inspector need not find a.
risk of seribhs bodily harmn, let
alone of death. 

The. inspector's judgment us to
whether a given violation is " *

of such nature as could signifi-
cantly substantially contribute to
the cause and effect of a mine safety
or health hazard * * * " must be
.reasonable. The reasonableness of
such a judgment is dependent upon
the peculiar facts and circum-
stances of each case, and it is lp to
an Administrative Law Judge ini-
tially, -and the Board ultimately, to
determine whether an inspector
was reasonable in so finding in ay
given case.

We recognize that our interpieta-
tion today means that federal coal
mine inspectors have a verv wide
area of discretion to issue sec. 104
(c) notices with all the attendant

liability to summary withdrawal
orders which necessarily follows
upon even the most trivial of vio-
lations after issuance of such a
notice. However, when the present
-controversy is viewed, in the re-
:fected light ast by the D.C. Circuit
on sec. 104(c) in UAIWA v. Klep-
.pe, upra, no other conclusion can
sensibly be drawn.

The UJMWA and MIESA, joined
by the amieus Council, have asked
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that we set aside our original de-
cision as well as the decision below,
and that we remand for new find-
ings on the question of whether the
violation cited in Notice 3 CLM,
Oct. 23, 174, was "* * * of such
nature as could significantly and
substantially contribute to the cause
and effect of a mine safety or health
hazard." We agree that that is the
proper course of action in view of
our revised interpretation f .the

above-quoted phrase.
WVHEREFORE, pursuant to the

authority delegated to the Board by
the Secretary of the Interior (43
CFR 4.1(4)), IT IS HEREBY
-ORDERED thatithe Board's origi-
nal decision in the above-capfioned
appeal and the initial decision be"
-lov -in Docket Nos. BARB 75-608
and BARB 75-609 ARE. SET
ASIDE.

IT IS FURTHER ORDERED
that this case BE REMANDED to
the Hearings Division for further
proceedings not inconsistent with
the foregoing opinion.

DAVID DOANTE,
-. Chief Administrative Judge.

I coNcuR:

DAVID TORBETT,

Alternate Admiinisrative Judge.

ADMINISTRATIVE SUDGE SCHEL-
LENBERG, CONCURRING IN THE

-RESULT:

I am not convinced that the
limited holding of the Court in

UM1IVAL v. Kleppe, supra, compels
our action today nor that such
action is administratively prudent.
The only issue before that Court
Was "whether Congress intended to
apply this gravity criterion to tie
second sentence and therefore, to
require another prerequisite to be
met before a withdrawal order may
issue pursuant to sec. 814(c) (1).'>

IHowever, I concur in result since
I am -in complete agreement that
the 'Board's interpretatioon, in
Eastern A-ssociated Coal Corp.,
supra, of the sec. 104(c) sanctions
was n error.

Insofar as the decision itself is
concerned I would have preferred
to adopt as a guideline, for the in-
terpretation and enforcement of
sec. 104(c) (1), the suggestion of
the Council of Southern Mountains,
Inc., that the pertinent phrase be
interpreted to mean, "a reasonable
risk of danger to the safety or
health of the miners." I believe this
interpretation cuts through the
semantic morass and more clearly
and precisely expresses the statu-
tory intent.

HOWARD J.

SCHELLEXBERG, JR., 0

Admninistrative Judge.

MARY E. COAL COMPANY, INC.

7 lIBMA 98

Decided 2 VoveImbe-r 4, 1976

Appeal by the Mining Enforcement
and Safety Administration from that
part of a decision by Administrative

97]I
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Law Judge Charles C. Moore, Jr.,
vacating one notice of violation in a
civil penalty proceeding (Docket Nos.

'NORT 74-761-P and 74-791-P)
brought pursuant to sec. 109(a) (1)
of the Federal Coal Mine Health and
Safety Act of 1969 (30 U.S.C. § 219
(a) (1) (1970)).

Reversed.

1. Federal Coal Mine Health and Safe-
ty Act of 1969: Evidence: Relevancy

Where an Administrative Law Judge re-
fuses to accord probative value to certain
admitted evidence on the ground that
such evidence is irrelevant, he errs.when
his conclusion of irrelevancy is based
upon mere presumption and surmise
without evidentiary foundation.

2. Federal Coal Mine Health and Safe-
ty Act of 1969: Incombustible Dust
Program: Evidence: Sufficiency

The unchallenged testimony of an in-
spector that he followed instructions [de-
partnental directives] pertaining to the
gathering and packaging of dust samples,
together with a laboratory, analysis of
dust samples, unchallenged by the opera-
tor,, showing insufficient incombustible
content, constitutes sufficient evidence to
establish a violation of 30 CFR 75.403.

APPEARANCES: Thomas A. Mosco-
lino, Esq., Assistant Solicitor, Frederic
K. Rosenberg, Trial Attorney, for ap-
pellant, Mining Enforcement and
Safety Administration.

OPIIOAN BY CHIEF ADIVUAI- 
IS'RATIT7Ef JUDGE .DOANJC 14 b

INTERIOR BOARD OF MINE
: OPERATIONS APPEALS

At issue in this appeal is Notice
No. 1 S O, b Mar. 6, 1973, cited in
Mary E. Coal- Company's (Mary)
No. 2 Mine in Buchanan County,
Virginia, pursuant to the Federal
Coal Mine Health and Safety Act
of 1969 Act)." The notice alleges the
following condition or practice in
violation of 30 CFR 75.403.2

Rock dust applications were clearly in-
adequate in the No. 1 main tractor haul-
age roadway 002 section beginning at
survey station' No.,4504 and extending
outby for a distance of approximately
200 feet.

An evidentiary hearing was held
-on, Oct. 29,' 1975, in Big Stone Gap,
Virginia. The iispector who issued
the notice testified that he gathered
'four' dust samples, packaged them
according to instructions; in air-
tight, moisture proof containers,
and sent. them to the laboratory at
Mt. Hope, West Virginia (Tr. 12,
13). About two or three weeks later,
the inspector received from. Mt.
Hope a report of analyses of the
dust samples submitted. The report
(Gdv't. Exh. No.' 2) listed the four
dust samples, the location of their
respective sources in the mine, and

130 U.S.C. § 501-960 (1970).
2 go CFR 75.403 provides in pertinent part:
"Where rock dust Is required to be applied,

it shall be distributed upon the top, floor,
and sides of all underground areas of a coal
mine and maintained- in such quantities that
'he ncombustible content of the combined
!oal dust; rock dust, and other dust shall
)e not less than 65 per centum, but, the in-
combstible content in return aireourses shall
be no less than 0 per etuni.f' *i

Z580s
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the percent incombustibility of each
as follows:

Percent
20 feet outby survey No. 4504 No. 5

entry _-- _------- -------- 61. 7
30 feet inby survey No. 3808 No. 5

entry -_______--_____________ 34
40 feet outby survey No. 3808 No. 4

'entry -- _--_----_ - 40
100 feet outby survey No. 3808 No.

4 entry- -------------- _- 34

In his decision dated Dec. 22, 1975,
the Administrative Law Judge

(Judge), considered only the first
of the above samples to be "relevant
to the violation charged"' because
only its sampling location (survey
point No. 4504 No. entry) was set
forth ill the notice, of violation.
While he conceded the verity of the
laboratory analysis with respect to
this sample, the Judge was not sat-
isfied that the inspector, in gather-
ing and packaging the sample, had

taken adequate precautions to retain
its moisture contentA le therefore

vacated the notice of violation.

On' appeal, MESA contends that

the Judge erred' in failing to con-

sider all four samples and i 'dis-

regarding the, inspector's' unchal-

lenged assuirances that the moisture

content of the samples was' ade-

quately preserved.

Mary E. Coal Company, Inc., has

not articipated'in this appeal.

Issues Presented on Appeal

1. Whether the Judge errone-

ously' determined that only one of

3 30 CFR 75.403-1 provides that moisture
contained in such a sample shall be con-
sidered as part of its incombustible content.

the four dust samples used as the
basis for issuing the notice of vio-
lation should be considered as "rel-
evant to the charge of violations
because of the failure to properly
describe in the notice the location
from which the other three samples
were taken.

2. Whether the Judge errone-
ously concluded that MESA failed
to prove the alleged violation on the
ground that the MESA inspector
had not taken "sufficient steps to re-
tain the moisture content" of the
subject samples.

Discussion

For the reasons set forth below,
we hold that the Administrative
Law Judge' did err with respect to
both issues raised on appeal. There-
fore, lhis decision vacating the sub-
ject notice of violation must be re-
versed and an appropriate penalty
assessed against the operator.

A.

[1] The Judge, in referring to
Government Exhibit lNo. 2, stated:

* The Exhibit in question shows the
results of four different floor samples
but only one of these samples was taken
at a location described: by reference to
Survey Marker No. '4504, which is, the
survey point noted in the notice of viola-
tion. Presumsably, therefore, it is only
that sample, which shows 61.7 percent
incombustible, that is relevant to the vio-
lation charged. * * * [Italics supplied.]
(Dec. p. 2.)

:Based upon our analysis of the
record, we are of 'the view that the

225-410-77-i

575]'
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Judge mistakenly concluded that
the exhibit (report of laboratory
analyses) proved facts not within
the scope of the charge alleged in
the notice merely because the ex-
hibit, with respect to the three sam-
ples rejected for consideration, uti-
lized survey station No. 3808 as a
point of reference instead of survey
station No. 4504 mentioned in the
notice.

As pointed out in MESA's brief,
the inspector testified that entries 4
and 5 were parallel entries (Tr. 11)
and there is no showing that any of
the measurements recited in the ex-
hibit were not within 200 feet outby
survey station No. 4504- as indicated
in the notice. The Judge merely
presumed and surmised without any
evidentiary basis therefor that the
three rejected samples were not
taken from the area within 200 feet
outby survey station No. 4504. Fur-
thermore, only the Judge appeared
to be concerned with the relevance
of the samples correlated with sur-
vey station No. 3808. Neither the
operator nor its counsel raised any
question of their relevance by way
of pleading or by way of objection
at the hearing.

Under these circumstances, we
agree with MESA that the Judge
erred in not considering the labora-
tory report with respect to all four
samples mentioned in Government
Exhibit No. 2.

B.

[2] The second issue relating to
the retention of moisture content
was initiated by the Judge, who,

after noting that the regulations re-
quire that the moisture content of a
sample be considered as a noncom-
bustible portion of that sample,
stated the following on page 2 of
his decision:

Placing the samples.in cellophane bags
and tying them with strings does not sat-
isfy me that sufficient steps to retain the
moisture content have been taken.

The challenge regarding reten-
tion of moisture content asserted
and sustained by the Judge in his
decision constituted an affirmative
defense which was neither alleged
by the operator nor supported by
the evidence. In our opinion, the
Judge not only erred by asserting
the affirmative defense sua sponte
but also by concluding that the evi-
dence of record proved it.

The answer filed by the operator
in response to the MESA petition
for assessment of civil penalty con-
sisted of a denial that the violations
occurred as alleged, a denial that
the operator was negligent, a denial
that any of the alleged violations
were serious, an allegation that the
operator demonstrated good faith
in achieving rapid compliance after
the 'alleged condition and/or prac-
tices were brought to its attention, a
request for hearing, and a request
for proof of the alleged violations.
At the hearing, likewise, there was
no attempt made by the operator to
assert or establish that the inspector
had failed. to retain the moisture
content of the samples taken.

The evidence pertaining to the
occurrelnce of the subject alleged
violation consisted entirely of the
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unchallenged testimony of the in-
spector and the report of the lab-
oratory analyses of the samples
taken at the mnine by the inspector
(Gov't Exhibit No. 2). At the hear-
ing, Judge Moore asked the inspec-
tor in effect how he kept the sain-
ples after they ere collected and
before sending them to the labora-
tory. After that question the fol-
lowing colloquy took place, accord-
ing to pages 12 and 13 of the
transcript:

A. I keep them in containers especially
for that-cardboard containers.

Q.,Is it a moisture proof container?
A. They -are in cellophane bags that

wrere used especially for that. These bags
would be moisture proof.
Q. Are they sealed?
A. Well, they're tied. There are tags

with strings and we tie them.
Q. Were there any provisions to keep

whatever moisture might be in this dust
from evaporating?

A. Yes, sir. I think so.
Q. By tying them airtight?
A. That's right.

The only evidence adduced by the
operator on this subject notice of
violation was.the testimony of Mr.
Hobbs and his cross-examination of
the inspector which was confined to
establishing only that the opera-
tor's foreman was not negligent and
that the violation had been abated
rapidly (Tr. 3841) .4

The Judge concluded his decision
with respect to the subject notice of

dMr. Hobbs was not precisely identified in
the record, but was apparently a officer of
the Mfary BE. Coal Company, Inc., representing
It ast counsel and also serving as its' only
witness.

violation with the following state-
ment:

AIESA has thus failed to carry its bur-
den of proof with respect to this alleged
violation and the Notice of Violation is
accordingly vacated.

The Judge did not articulate what
lie neant by his use of the termn
"'burden of proof." If he mneant

that ME SA 'had failed to mnake out
a ."prillma facie case," hie Was in
crrdr, because the challenge of
failure to retain moisture content is
in the nature of an affirmative de-
fense normally to be proved after a
prima facie case has been estab-
lished and is not an element of
proof of a prima, facie case. On the
other hand, if he meant that MESA
had failed to "preponderate," he is
also in error because the only evi-
dence adduced on the point in ques-
tion was on the side of MESA. It is
clear that the Board mnust hold that
the violation was proved.

Having concluded that the al-
leged violation occurred, it remains
to be determined what amount
should be assessed as a civil penal-
ty.5 We adopt herein the findings
of the Judge with respect to -the
criteria in sec. 109 (a) (1) of the Act
(30 U.S.C. Sl19(a)(1) (1970)).
The oerator'nline is small and
maxim11um1 penalties would have a
deleterious effect on its ability to
continue in business. There is no
significant history of prior viola-
tions and abatement of this viola-

The Board assumes authority for making
an appropriate assessment of penalty on the
basis of the provisions of see. 109(a),(il) of
the Acet, 0 U.S.C. q§819(a) (1) (1970), and
43 CFR 4.60.

5835791
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tion was prompt and in good faith.
No significant evidence of negli-
gence or gravity was adduced. Ac-
6ordiingly, a penalty of $50 will be
assessed. :

ORDER

WHEREFORE, pursuant to the
authority delegated to the Board
by the Secretary of the Interior
(43 CFR 4.1(4)). IT IS HERE-
BY ORDERED: that the decision
of the Administrative Law Judge
IS REVERSED; that the order of
the Adminiistrative Law Jdge
vacating Notice of Violation 1
SMC, -Mar. 6, 1973, IS SET
ASIDE; and that Mary E. oal
Comipally, Inc., pay a penalty of
$50 for the violation charged in
said notice within 30 days from the
date of this decision.

DAVID DOANE,
Chief Adqniistrative Judge.

WE CONCUR:

1OwARD J. SCHELLENBERG, JR.,
Administrative Judge.

Louis E. STRIEGELA
Member of the Board.

UNITED STATES STEEL
CORPORATION

7: IBMA 109

Decided Novem be 29, 1976

Appeal by Mining Enforcement and
Safety Administration from a decision
by Administrative Law udge Frank-

lin P. Michels, dated Oct. 10, 1975,
in Docket No. HOPE 75-7i2, in which
he granted the Application for Re-
view filed by United States' Steel
Corporation and vacated a sec. 104(b)
Order of Withdrawal pursuant to sec.
105 of the Federal Coal Mine Health
and Safety Act of 1969.

Affirmed.

1. Federal Coal Mine Health and Safe.
ty Act of 1969: Withdrawal Orders:
Failure to Abate

Where an inspector finds that a violation
has not been abated within the time fixed
for abatement, his 'authority under sec.
104(b) of the Act to issue either an ex-
tension of time or an order of withdrawal
must be exercised reasonably based on
the facts confronting him at the time. 30
U.S.C. 814(b) (1970).

2. Federal Coal Mine Health and
Safety Act of 1969: Notices of Viola-
tion: Abatement

Respirable dust samples required to be
taken pursuant to 30 CFR 70.250 may
be taken during any shift so long as
the miner whose work atmosphere is
being sampled is employed in his usual
occupation.

APPEARANCES: Thomas A. Masco-
lino, Esq., Assistant Solictor, and David
L. Baskin, Esq., Trial Attorney, for
appellant, Mining Enforcement and
Safety Administration; Billy M. Ten-
nant, Esq., for appellee, United States
Steel Corporation.

OPINION BY CHYIF ADMIN-
ISTRATIIvE JUDGE DOANE

[83 I.D.
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INTERIOR BOARD OF MINE
OPERATIONS APPEALS

Factual and Procedural
Backgrornd

On Nov. 6, 1974, a Mining En-
forcement and Safety Admillistra-
tion (MESA) inspector served by
mail on the United States Steel Cor-
poration (U.S. Steel) a sec. 104(b)
notice of violation which alleged
that U.S. Steel had violated 30 CFR
70.250 1by failing to take respirable
dust samples with respect to eight
individuals as required by the above
regulation. On Dec. 4, 1974, a notice
extending the time for abatement
fixed in the November notice was
served by mail upon U.S. Steel, and
the reason for extension was stated
as follows: "[r]espirable dust sam-
ples were collected and/or a-valid
reason was submitted for not col-
lecting samples for 4 of 8 em-
ployees; therefore, additional time

30 CFR 70.250 provides:
"(a) Except as provided in paragraphs

(b) and (c) of this section, one sample of
respirable dust shall be taken from the mine
atmosphere to which each individual .miner
is exposed at least once every 180 days, ex-
cept those miners already sampled during such
180-day period in sampling cycles conducted
under the provisions of' §§ 70.210, 70.220,
and 70.230.

"(b) One sample of respirable dust shall
be taken from the mine atmosphere to which
each individual miner assigned to: a working
section is exposed at least once every 120
days,: except: those miners, already sampled
during such 120-day period in sampling cycles
conducted under the provisions of § 70.210,
70.220, and 70.230 of this part. .

* * '- * * * :

(d) The samples required under the pro-
visions of-this. section shall be taken during
any shift where the miner-is. employed in
his usual occupation 5 2 -

was granted." The notice required
the alleged violation to be abated by
Jan. 2, 1975. On Feb. 13, 1975, a see.
104(b) Order of Withdrawal was
personally issued to U.S. Steel when
a MESA inspector determined that
respirable dust samples for two of
the eight original individuals had
not yet been submitted and that the
time for abatement of the violation
should not be extended. Prior to
issuing the Order, the inspector
examined U.S. Steel's records to de-
termine whether samples had been
taken since Dec. 4,1974 with respect
to these two men. This-examination
revealed that such samples had not
been taken and also that no copies
of the Nov. 6 and Dec. 4 notices were
present at the minle office.

When he issued the. Order, the
inspector determined that the area
affected by the violation" was he
entire section where each of the two
individuals worked. Accordingly,
he withdrew all personnel from
two sections of the mine. One of the
individuals reported for work at 4
p.m. and the other at 12 midnight
at which times the Order was modi-
fied to permit the resumpti6n of
mining in the: section where each
worked so that the sample d of his
work atmosphere could be taken
The inspector denied a U.S. Steel
request to have the midnight shift
miner report for work at 4 p.m., a
shift early, in order for the opera-
tor to abate the violation as
quickly as possible. After the tak-
ing f these samples, the Order-was
terminated on Mar. 28, 1975.

5841 585
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U.S. Steel filed a timely Appli-
cation for Review of the Order
altleing that the; inspector had
acted tarbitrarily, unreasonably,
and capriciously in his determina-
tion: (1) that the time for abate-
inent should not be extended; (2)
that the area affected by the viola-
tion was two entire sections; and
(3) that the 12 p.m. miner could
not work an earlier shift in order
for the operator to abate the vio-
lation more quickly. MESA filed
an answer denying U.S. Steel's
allegations.

A hearing was held before
the Administrative Law Judge
(Judge) on May 29, 1975. In his de-

cision, the Judge found that al-
though return receipts indicated
that U.S. Steel had received the
initial Notice, neither the Notice
nor a subsequently issued extension
could be found in U.S. Steel's files
on the morning of Feb. 13. As a re-
sult, the Judge found that the fail-
ure to take the required samples
was the result of poor bookkeeping.
lHe also found that: (1) U.S. Steel
had an excellent record of being co-
operative with MESA; (2) that the
instant mine had a. good history of
maintaining a respirable dust con-
centration of less than 2 milligrams
in that it had been issued only four
respirable dust violations in the
period 1971-1973; and (3) the vio-
lation did not create any health or
safety hazards. The Judge based
the last of these findings on testi-
mony of MESA witnesses which in-

dicated that: (1). the required sam-

ples were not used to calculate the
respirable dust levels for purposes
of determining compliance with
the respirable dust standards; (2)
the sections where these two indi-
viduals worked were in compliance
with the 2-milligram standard. at
the time; (3) if the samples were to
indicate a respirable dust level ex-
ceeding the mandatory standard.
neither would a notice of violation
be issued nor would any corrective
action be required; and (4) the in-
tent of 30 CFR 70.250 was appar-
ently to provide HEW with some
correlating information to be used
in coil j unction with X-rays in pneu-
moconiosis cases.

The Judge concluded, as a matter
of law, that the inspector's author-
ity uider sec. 104(b) of the Act in
determining whether the time al-
lowed for abatement should be ex-
tended or an order of withdrawal
issued carries the implication that
it will be exercised reasonably, not
arbitrarily or capriciously. Based
upon the foregoing findings of fact,
and conclusion of law, the Judge
concluded that the inspector had
acted unreasonably in failing to ex-
tend the time allowed for abatement
and in issuing the subject Order,
and that the Order was, therefore,
improperly issued.

MESA filed a timely Notice of
Appeal and in its supporting brief

contended that the Order was rea-
sonably and properly issued. Al-
though the Judge did not rule on

the issue, MESA also contended
that the inspector properly refused
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U.S. Steel's request to have the mid-
night shift miner work one shift
earlier because U.S. Steel did not
inform the inspector that the indi-
vidual ould be sampled while
working at his usual occupation in
his usual section. U.S. Steel filed as
its brief in opposition the brief it
had filed before the Judge.

Issues Presented

A. Whether the Judge erred in
concluding that the inspector had
acted unreasonably in issuing the
instant Order.

B. Whether the inspector acted
unreasonably in d e n y i n g U.S.
Steel's request to call in the mid-
night shift miner to work an ear-
Tier shift in order for the operator
to abate the violation more quickly.

Dismussion

A.

In its brief on appeal, MESA
submits that a sec. 104(b) order
of withdrawal "is properly issued
where a reasonable man, given
an inspector's qualifications, would
have acted in the same manner."
The Judge, in his opinion, charac-
terizes the inspector's authority in
determining whether a notice of ex-
tension of time or a sec. 104(b)
order should issue as "carrying the
implication that it will be reason-
ably exercised."

[1] In Old Ben Coal Company, 6
IBMA 294, 83 I.D. 335, 1976-
1977 OSHD par. 21,094 (1976), the

Board enunciated its test concern-
ing the validity of a sec. 104(b)
order when it held that the inspec-
tor's determination to issue a sec.
104(b) order must be based on "the

facts confronting the inspector at
the time he issued the subject with-
drawal order regarding whether an
additional abatement period should
be allowed." In the instant case, the
issuing inspector was aware of
bookkeeping problems at the mine
office on the morning of Feb. 13, and
he was also aware of U.S. Steel's
record with respect to being gen-
erally cooperative with MESA and
in maintaining compliance with the
respirable dust standard. Inasmuch
as the subject violation presented
no health hazard for the reasons
cited by the Judge and in light of
the above facts, the Board is of the
opinion, as was the Judge, that the
MESA inspector acted unreason-
ably in failing to extend the time
for abatement and in issuing the
subject order.

B.

[2] With respect to the issue of
whether the inspector acted prop-
erly in denying U.S. Steel's re-
quest for having the midnight shift
individual work the 4 p.m. shift,
the Board is of the opinion that the
inspector erred. The inspector
based his denial on the belief that
such action would constitutea pro-
hibited temporary transfer because
U.S. Steel did not specifically in-
form hine that the individual

.84]
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would be working in his usual oc-
cupation. The provisions of 30
CFR 70.250(d) specifically permit
the taking of the required sample
during ay shift in which the
miner is employed in his usual
occupation. That the inspector felt
that he needed to be specifically in-
formed that the individual would
be working in his usual occupation
infers that he- believed U.S. Steel
would deliberately Violate the law
by employing the miner in a differ-
ent occupation. In the first place,
all the inspector needed to do was
to inquire from, the operator
whether the subject miner would
be employed at his usual occupation
during the earlier shift. Secondly,
not having made. the inquiry, itap-
pears to us that the inspector had
no more reason to assume that the
miner would not be employed in his
usual occupation than to assume
that he would be. We are of -the
opinion, contra&ry to MESA's posi-

tion, that, under the circumstances,
this denial by the inspector of U.S.
Steel's request was arbitrary and,
therefore, unreasonable.

ORDER

WHEREFORE, pursuant to the
authority delegated to the Board
by the Secretary of the Interior
(43 CFR 4.1(4)), IT IS HERE-
BY ORDERED that the decision
of the Judge in the above-captioned
case IS AFFIRMED.

DAVID DOANEa

Chief Administrative Judge.

VE CONCUR::

HOWARD J. SCHELLENBERG, JR.,

Administrative Judge. -

Louis E. STRIEGEL.,

l1!ember of the Board.

a

[83 L!D.
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AUTHORITY OF BONNEVILLE
POWER ADMINISTRATOR TO
PARTICIPATE IN FUNDING OF
PROGRAM TO HELP RESTORE
THE COLUMBIA RIVER ANAD-
ROMOUS FISHERY*

Bonneville Power Administration:
Generally

The Bonneville Power Administrator has
authority to undertake or fund a study
or project to help restore the Columbia
River anadromous fishery if he finds that
such a study or project is necessary or
appropriate to carry out his power mar-
keting responsibilities under the Bonne-
ville Project Act, 16 U.S.C. §§ 832-8321
(1970), and other related statutes.

M-36885
November 22, 1976

To: Bonneville Power Adminis-
trator.

FROM: Regional Solicitor, Port-
land.

SUBJECT: Authority of Bonneville
Power Administration to par-
ticipate in funding of program
to help restore the Columbia
River anadromous fishery.

Bonneville Power Adminiistra-
tion (BPA) and four Columbia
River Indian-tribes have entered
into a Memorandum of Understand-
ing in which each party pledges to
take part-in a program intended to
help restore the Columbia River:
anadromous fishery.*d That fishery

*Not in Chronological Order.
**On Nov. 29, 1976, that memorandum was

replaced by a similar one among BPA, the four

227-314-T 1

has been greatly diminished in re-
cent years as a result of a number of
factors, a major one of which has
been the construction and' operation
of the multipurpose dam and reser-
voir projects of the Federal Colum-

bia River Power System (FCRPS).
BPA is the power marketing agency
for that System and pursuant to
statutory and Secretarial direction
and Memoranda of Understanding
with the Corps of Engineers (Con-
tract No. 14-03-19250) and the
Bureau of Reclamation (Contract
No. IBP-4512) determines the
power facilities to be installed by
those agencies at those projects and
the schedules of power operations
of those facilities. However, opera-
tion of the projects for power pro-.
duction is subject to certain con-
straints necessary to protect or
fulfill other purposes, including
fisheries.1

treaty tribes and the Pacific Northwest Region-
al Commission, consisting of the governors of
Oregon, Washington and Idaho and a Federal.
Cochairman. The Commission is charged by
federal statute (79 Stat. 574, 42 U.S.C. § 3183
(1970)) with responsibility for economic de-
velopment and resource program coordination
in the Pacific Northwest.

1 See lso The Pacific Northwest Coordina-
tion Agreement (BPA Contract No. 14-03--
48221, Sept. 1964) executed by fourteen Pacific
Northwest generating utilities and the United
States. That agreement notes in a Recital that
"coordination for the production of power must
take into consideration nonpower uses for
water resources and must be achieved as a
part of the comprehensive development and
management of Water resources for maximum
sustained benefit for the public good."
See. 15 of that agreement provides: "Nothing
in this agreement shall require a party to oper-.
ate a Project in a manner inconsistent with
its requirements for nonpower uses or func-'
tions, * *

83 I.D. No. 12
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OPINION BY REGIONAL

SOLICITOR RATCLIFFE

OFFICE OF THE SOLICITOR

The four tribes have treaty-
secured fishing rights on the Co-
lumbia River system which are
affected by the operation of the
Federal Columbia River Power
System. 12 Stat. 945; 12 Stat. 951;
12 Stat. 957; 12 Stat. 963; Sohappy
v. Smith (U.S. v. Oregon), 302
F. Supp. 899 (D. Or. 1969); Con-
federated Tribes of the Umatilla
Indian Reservation, et al. v. Calla-
way, Hodel, et al., Civil No. 72-211,
D. Or. Aug. 17, 1973.

BACKGROUND OF
MEMORANDUM OF
UNDERSTANDING

A. Relationship of Federal Power
Operations to Columbia River
Fish Runs

The Columbia River and its trib-
utaries are the major hydroelec-
tric power source of the North
American continent. This river sys-
tem has also long been recognized
as one of the' world's greatest
producers of anadromous salmon
and steelhead. This fishery resource
has played a major role in the
cultural and economic development
of the region.2 From the very onset

2As noted by the federal court in Sohappy v.
Smith, supra:

"The Columbia River has long been one of
the world's major producers of salmonid fish.
Several species of salmon and steelhead trout
inhabit the river and its tributaries. They are

-of federal power or multipurpose
development on the river Congress
has recognized the importance of
incorporating into such develop-
ment measures and expenditures
for protection of the anadromous
fish resources. And it has recog-
nized that the cost of such protec-
tion should be borne largely by
those who benefit from the project
construction and operation, includ-
ing power rate-payers. This recog-
nition has extended from the provi-
sion for fishways in the Bonneville
Dam, the first of the river's federal
hydroelectric projects (49 Stat.
1028; see also Sen. Res. 113, Apr. 9,
1937, and Sen. Doe. No. 87, 75th
Cong. 1st Sess., pp. 2740), to the
recent authorization of a Corps of
Engineers 58.4 million dollar Snake
River Fish and Wildlife Com-
pensation Plan in the Water Re-
source Development Act of 1976
(P.L. 94-587).

spawned in the tributaries, eadwaters and
mainstem, migrate to the Pacific Ocean where
they spend the bulk of their adult life, return
generally to the river or stream of their origin,
spawn, and, in case of salmon, die. From
aboriginal times these salmon and steelhead
have been a highly prized source of food. They
are also a major recreational attraction to
sports fishermen.

From the earliest known times, up to and
beyond the time of the treaties, the Indians
comprising each of the intervenor tribes were
primarily a fishing, hunting and gathering
people dependent almost entirely upon the
natural animal and vegetative resources of the
region for their subsistence and culture." S * *

(pp. P0-906)
See also "The History and Development of

the Fisheries of the Columbia River" by Joseph
A. Craig and Robert L. Hacker, Bureau of
Fisheries, U.S. Department of the Interior,
Bulletin No. 32, 184 pp. (1938) (published
1940).
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The cost of this mitigation and
compensation effort has been allo-
cated to the purposes for which
the dam and reservoir projects are
constructed and operated.3 To date:
approximately $300 million of cap-
ital investment for fisheries-related
facilities or programs associated
with projects of the Federal Co-
lumbia River Power System has
been assigned for repayment from
power revenues. At the present time
the annual-costs to be returned from
power revenues to cover operation
and maintenance and interest and;
amortization on the capital invest-
ment of these fisheries facilities and
measures amounts to some $19.5
million.

Much data has been compiled
and numerous reports written by
many agencies to analyze the re-
cent trend and current status of the
Columbia River salmon and steel-
head runs and the causes of their

The construction agencies (the Corps of
Engineers and Bureau of Reclamation) prepare
plahs and specifications and benefit-cost esti-
mates for proposed projects. The cost estimates
include separate listings for serving each of
the project purposes and proposals for recovery
of the portions of these costs which under law
must be returned to the Government. Depend-
ing upon the applicable project authorizing
legislation, costs are assigned for return in ac-
cordance with statutory law or administrative
guidelines. Virtually all of the costs of fish-
eries-related facilities are included as joint
costs and allocated to the purposes served. See
Schedule A, pp. 32-33, 1975 BPA Annual
Report. Final allocations are made by the
constructing agency or in certain cases by
the Federal Power Commission. All capital
Investment and operation and maintenance
costs allocated to power must be recovered
from power revenues.

decline.4 While the data in these
reports and. the conclusions drawn
from' them differ in a number of
respects-some very markedly-
two indisputable coeclusions are
relevant to our consideration here.
The salmonid runs, especially
those destined for the upper Collim-

4 See, e.g., in addition to Sen. Doc. No. 87,
supra:

1. Annual Fish Passage Report,
Columbia River Projects, by North Pacific
Div. Corps of Engineers.

2. Columbia River Fish Runs and
Fisheries (updated annually) by Oregon
Department of Fish and Wildlife (for-
merly by Oregon Fish Commission) and
Washington Department of Fisheries.
- 3. The Sport and Commercial Harvest

of Recent Columbia River Salmon and
Steelhead Runs (1973) by the Oregon
State Game Commission.

4. Status 'Reports on Anadromous
Fish Runs of the Columbia River by Fish
and Wildlife Committee of the Pacific
Northwest River Basins Commission.

5. Columbia Basin Salmon and Steel-
head Analysis (1976) funded by the
Pacific. Northwest Regional Commission.

6. The Snake River Salmon & Steel-
* head Crisis, Its-Relation to Dams and

the National Energy Crisis (1975) by
Northwest Fisheries Center, National
Marine Fisheries Serviee.

7. Snake River Runs of Salmon and
Steelhead Trout: Trends in Abundance
of Adults and Downstream Survival of
Juveniles by Hloward L. Raymond, North-
west Fisheries Center, National Marine
Fisheries Center.

8. Special Report, Lower Snake River
Fish and Wildlife Compensation: Plan,
Walla Walla District, U.S. Army Corps
of Engineers, 1975.

9. Annual Progress Reports Fisheries-
Engineering'Research Program by North
Pacific Division, U. S. Army Corps of
Engineers.

10. In Sea and River-Research at:
- the Bureau of Commercial Fisheries Bio-

logical Laboratory, Seattle, Washington,
1966-68, Circular No. 329, Dept. of the
Interior 1969'

11. The: Salmon-Their Fight for
Survival by Anthony Netboy,; pp. 263-
810 and Appendix Table 6 (1974).
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bia and Snake River Basins, have
shown perilous declines since the
first dams went into operation.
And construction and operation of
the Federal Colmbia River Power
System has been a major cause of
these declines. One-half of the nat-
ural. spawning habitat waters of
the Columbia River Basin has ei-
ther been flooded or blocked by
dams (iost of them federal) and
many of the rest have suffered se-
vere degradation.6 Large numbers

* of both juvehile downstream mi-
grants and returning adults have
perished attempting to pass over
or through the dams.7 To some ex-
tent the declines in run size have
been mitigated by greatly increased
artificial propagation, by structural
and operational modifications of-
the dam and reservoir projects, by
improvement or opening up of sub-
stitute spawning habitat, and by
other measures.

But it is apparent that, although
Congress and the'public have con-
sistently recognized the heavy ad-
verse effect of the dam and reser-
voir projects on the Columbia
River fishery resource and have con-

.According to one report, prepared in con-
nection with the authorization of Bonneville
Dam, the. commercial landings of Columbia
River salmon, exclusive of the ocean troll fish-
ery, averaged around 29,000,000 lbs. per year
for the decade preceding the construction of
that dam. (Sen. Doc. No. 87, supra, p. 12.)
From 1971-1975 these landings dropped to an
average of around 8,514,000. (Report on "Fish
Runs" by Kirk Beiningen, Oregon Dept. of
Fish and Wildlife, contained in "Investigative
Reports of Columbia River Fisheries Project"
prepared for Pacific Northwest Regional Com-
mission,. July 1976.) . * . -

Columbia Basin Salmon and Steelhead
Analysis (Pacific Northwest Regional Commis-
sion, 1976), p. s.' :

' Ibidipp. 6-7.-

tinuously expressed a legislative
and public policy of restoring and
maintaining that resource, the ef-
forts to do so to date have not been
adequate. This has caused increas-
ing opposition to fuller and more
effective utilization of the iver's
power potential and of the facili-
ties that have been installed or au-
thorized for power production. It
has also resulted in legal challenges
to certain existing or proposed
power operations, particularly
those that threaten to unreasonably
impair federal treaty or other trust
obligations to Indian tribes having
vested fishing-rights on the Colum-
bia River System.

B. Indian Treaty Fishing Rights

Confederated Tribes v. Callaway,
Hodel, et a., spra, was a case
against certain officials of the Corps
of Engineers and the Bonneville
Power Administrator challenging
the proposals to make adjustments
in the projects and operations of
the Federal Columbia River Power
System for power peaking pur-
poses. The plaintiffs alleged. that
such' operations would unlawfully
impair Indian treaty fishing rights.
In the Final Judgment in that case
the U.S. District Court made the
following Findings of Fact:

12. Statements and affidavits by sev-
eral fishery experts, including persons
from the Federal and state agencies
charged with fish management have been
introduced by the Plaintiffs in this ac-'
tion which indicate substantial concern
by those experts and their agencies with
the effect of Defendants' peaking pro-
posal on the upstream and downstream
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migration of salmonid fish and on the
future supply of such fish. Defendants
have introduced reports and affidavits of
a fishery expert that the Defendants'
peaking proposal need not have any sub-
stantial adverse effect on the migration
and future supply of salmonid fish. The
Final Environmental Impact Statement,
Modification for Peaking, filed June 16,
1972. Defendants' Exhibit No. 9, includes
statements of agencies and interested
persons made on the effect of that plan
on the fishery. Defendants do not con-
cede that their proposal will materially
interfere with fish migration or supply
but they do acknowledge that the con-
cern of fisheries experts justifies fuirther
research into the effect of the peaking
proposal on fish migration, the supply of
fish and fishing activities.

13. The Defendants have undertaken
or caused to be undertaken, and agree
within their authority to continue re-
search and studies to identify and assess
impacts of the modifications and opera-
tion of the projects upon upstream and
downstream fish migration, fish; mortal-
ity, reproduction, and fishing activities.

14. Pursuant to congressional direc-
tion, the Defendants are undertaking a
basin-wide review study of project opera-
tions and development plans known as
the Columbia River and Tributaries
Study now scheduled for completion in
1977. This is designed "to provide factual
information for management decisions
and to insure that the Columbia River
water resource system is responsive to
the interests and desires of the public."
Interim operating criteria are being pre-
pared as a part of this study and are ex-
peeted to be available by the summer of
1974.

15. A number of these studies on the
impact of the proposed operation on the
fishery will be completed prior to any
operational changes associated with the
peaking proposal. However, it is recog-
nized that some of the studies are of a
continuing nature and some required in-

formation cannot be obtained without ex-
tended prototype operation. The results
of such studies may alleviate or satisfy
the concerns of the Plaintiffs and the
fishery agencies. Conversely, the Defend-
ants may, as a resuit of these studies,
and the interim operating criteria to be
obtained under the dolumbia River and
Tributaries Study, adopt revised operat-
ing criteria and supporting procedures
from those contained in the July 26, 1971,
position paper for periods of substantial
upstream and downstream salmonid mi-
gration and 'during: authorized fishing
seasons.

In its Conclusions of Law in that
Final Judgiment the U.S. District
Court held:

3. The Plaintiff Umatilla- Tribe and
the individual Plaintiffs as members of
the Yakima Tribe have interests In rights
secured by treaty and recognized by the
Secretary of the Interior to fish at vari-
ous usual and accustomed stations and
places in the Columbia River and its trib-
utaries and to use the in-lieu fishing sites
in the Bonneville Pool.

4. The athority for the modification
and use of the'Bonneville Project and
other F, ederal Projects' on the Columbia
River for generation of "peak time" elec-
tric power as described in Findings of
Fact, paragraphs numbered 8, 9 and 10
above does:not authorize Defendants to
impair or destroy any fishing rights of
Plaintiffs secured by Treaty with the
Indians.

The Judgment in that case re-
quired the defendants to give certain
notice the plaintiffs of any change
in the operating limits for the Bon-
neville. The Dalles or John Day
Pools and to provide periodic status
reports annually through 1978 for
all of defendants' Columbia River
and tributary fishery research and
studies.
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The main thrust ofwthis case was
to acknowledge that the operations
of the Federal Columbia River
Power System do have an impact on
Columbia River fisheries and Indian
treaty fisheries i particular and,
that the Government as the opera-
tor of that system may have some
obligation to eithir: mitigate such
adverse effects on the treaty fishery
or possibly make compensation for
such effects. While' the Judgment
does not require the Administrator
(or the Corps of Engineiers) to
undertake any specific research or
nitigation activity it does indicate
that such research and activity is
within the legitimate concern and
purview of both the Administrator
and the Corps of Engineers.8 That
decision and other federal court de-
cisions construing India treaty fish-
ing rights, are, therefore, relevant
to a ccnsideration of whether a par-
ticular proliosed expenditure from
the Bonneville Power Administra-
tion Fund, which the Administrator
includes in his annual budget sub-
mitted to Congress pursuant to the
Federal Columbia River Transmis-
sion System Act (discussed infra),
is for a "purpose necessary or ap-
propriate to carry out the duties

8 In a subsequent decision in another case
the same judge held:

"For example, I just never heard of any
concept that the United States Government
can't do something in the world that's going
to reduce the wildlife count or the fish count.
I just never heard of that concept before.
Of course they can." (Umatilla v. Hoffman,
Civil No. 74-991, Judge Belloni, Tr. p. 36,
Nov. 23, 1975.)

However, we do not construe this as reliev-
ing an agency from an obligation to take
reasonable steps to minimize adverse impacts
of its activities on the Indian treaty reserved
fishing right. Cf. U.S. pleading in U.S. v.
Washington, infra.

imposed upon the Administrator
pursuant to law."

Among those other decisions are
Sohappy v. Smith (U.S. v. Oregon),
supra, and United States v. Wash-
ington, 384 F. Spp. 312 (1974),
aff'd, 520 F. 2d 676 (9th Cir. 1975);
cert. denied 423 U.S. 1086 (1976);
rehearing denied, 44 L. Wk 3532
(3/22/76). Sohappy v. Smith, af-
fir med and construed the treaty fish-
in, rights of each of the four tribes
which; are parties to the Memoran-
dum of Understanding with Bonne-
ville, 302 F. Supp. 899 at 905
(1969). In United States v. Wash-
ington, supra, the United States
Court of Appeals' for the Ninth
Circuit stated:

To this day, fishing remains an impor-
tant aspect of Indian tribal life, providing
food, employment, and an ingredient of
cultural identity. Indians have adopted
modern techniques of sport and commer-
cial fishing. They share the concern of
other citizens with preservation of runs
of anadromous fish. Some tribes regulate
the times and manner of fishing by their
members.

'.520 F. 2d 676, 683 (9th Cir. 1975).
The United States (at the request

of the Secretary of the Interior) has
recently asked the United States
District Court to hold that Indian
treaty fishing rights such as those
which exist on the Columbia River
"are entitled to protection from-and
may not be impaired by actions
*0 * * which significantly and ad-
versely affect fish habitat and the
number or quality of fishf available
to- treaty Indians." (United States
Supplemental Complaint for Decla-
ratory Judgment filed Nov. 11, 1976,
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in U.S. v. Washington, No. 9213
W.D. Wash.)

In Sohappy v. Smith, supra, the
federal court recognized that the
Indian fishery is "an interest to be
recognized [and] a fishery to be
promoted" in a fisheries "regulatory
and developmental program." 302
F. Supp. at 910. Accord, State v.
Tinno, 497 P. 2d 1386, 1393 (Idaho
1972).

The threat of having BPA's con-
gressionally authorized power op-
erations curtailed or rendered less
flexible if means are not found and
undertaken to lessen their impact on
Indian fisheries is no idle or specu-
lative one.

The Supreme Court of the United
States in a case interpreting the-Co-
lumbia River fishing rights of the
Yakima Indian Tribe stated the na-
ture of the Government's obliga-
tions under that treaty as follows:

* * * It is our responsibility to see
that the terms of the treaty are carried
out, so far as possible, in accordance with
the meaning they were understood to
have by the tribal representatives at the
'Council and in a spirit which generously
recognizes the full obligation of this na-
tion to protect the interest of a dependent
people. * * *

Tulee v. Washington, 315 U.S. 681,
684 (1942).

This statement was quoted and re-
lied upon by Judge Belloni of the
U.S. District Court for Oregon in
Sohappy v.; Smith, spra. Similar
statements were quoted in U.S. v.
WasAington, supra, 38 4 F. Supp. at
330-331.

And in U.S. v. Washington,
supra, the Court of Appeals said:

* * * The Supreme Court has indi-
cated its extreme reluctance to find con-
gressional abrogation of Indian treaty
rights in the absence of explicit statutory
language so directing. * C C

520 F. 2d at 689.
Not only is there an absence of

any such explicit statutory language
for the Columbia River System, but
in the case of Bonneville Dam Con-
gress expressly authorized the ac-
quisition of "in lieu sites" for the
Indian fishery (50 Stat. 22 as
ameizded by 69 Stat. 361), an au-
thorization that would be pointless
if the treaty rights were intended
to be superseded.

BPA'S STATUTORY
AUTHORITY

BPA's statutory authority is
found primarily in the Bonneville
Project Act, as amended and sup-
plemented, 16 U.S.C. § 832-8321
(1970), and the Federal Columbia
River Transmission System Act, 16
U.S.C. §§ 838-838k (1970). Sec. 2
(a) of the Bonneville Project Act
provides that electric energy gen-
erated at the project shall be dis-
posed of by the Administrator. Sec.
2(f) states:

Subject only to the provisions of this
Act, the Administrator is authorized to
erter into such contracts, agreements,
and arrangements, including the amend-
ment, modification, adjustment, or can-
cellation thereof and the compromise or
final settlement of any claim arising
thereunder, and to make such expendi-
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tures, upon such terms and conditions
and in such manner as he may deem nec-
essary.

16 U.S.C. § 832a(f) (1970).
The Bonneville Project Act has

been made applicable to the market-
ing of power from the other proj-
ects comprising the Federal Colum-
bia River Power System. 58 Stat.
890, 16 U.S.C. § 832a (19'i0); 59
Stat. 22; 41 Opn. Atty. Gen. 239
(1955); 60 Dil 1.5.C.

The power and energy is to be
marketed at rates which are subject
to confirmation and approval by the
Federal Power Commission and
which are to be sufficient to recover
"* * the cost of producing, and
transmitting such, electric power.
and energy * * *" Subject to such
requirement, they are to permit "the
lowest possible rates to consumers
consistent with sound business prin-
ciples." 16 U.S.C. § 838g (1970).

Unless Congress were to express-
ly provide otherwise, any BPA ex-
penditures under the Memorandum
of Understanding would have to
come from revenues received from
the agency's power marketing op-
erations (i.e., ultimately from the
power users) or 'from contributors
to trust accounts that EPA may be
authorized to establish as an aid
to assist in carrying out fisheries
restoration or protection activities
on a matching fund or coordinated
regional basis. However, this opin-
ion is not intended to explore the
extent, if any, of this latter author-
ity. See 16 U.S.C. §§ 838i(a) and
838i(c) (1970).

Sec. 11 (a) of the Federal Colum-
bia River Transmission System Act
establishes the Bonnevilie Power
Administration Fund in the Treas-
ury of the United States. 16 U.S.C.
§838i(b) (1970). That Fund is the
principal source of BPA expendi-
tures. Sec. 11(b) provides:

The Administrator may make expendi-
tures from the fund, which shall have
been icluded in his annual budget sub-
mitted to Congress, without further ap-
propriation and without fiscal year lim-
itation, but within such specific directives
or limitations as may be included in am
propriation acts, for any pdrpose neces-
sary or appropriate to carry' out the
duties imposed upon te Administrator
:pursuant to law, including tut not lim-
ited to-

(4) marketing electric power;
* * '' *

(11) acquiring suchA goods and serv-
ces, and paying dues and. membership

fees in such professional, utility, indus-
try, and other societies, associations, and
institutes, together with expenses related
to such memberships, including but not
limited to the acquisition 'and payments
set forth in the general provisions of the
annual appropriations Act for the De-
partment of the Interior, as the Admin-
istrator determines to be necessary or
appropriate in carrying out the purposes
of this Aet. (Italics added.)

16 U.S.c. § 88i (1970).
The exercise of BPA's authority

under these organic acts is affected
and limited by other federal laws or
policies which are discussed below.
It should be understood, however,
that the source of EPA's authority
is to-be found principally in the acts
cited above or in lawful delegations
from the Secretary of the Interior
of authority vested in him. See, Re-



589J AUTHORITY OF BONNEVILLE POWER ADMINISTRATOR TO 597
PARTICIPATE IN FUNDING OF PROGRAM TO HELP RESTORE THE COLUMBIA

RIVER ANADROMOUS FISHERY
November 22, 1976

organization Plan No. 3 of 1950,
§ 2, 64 Stat. 1262, 5 U.S.C. App. II.
The other laws or governing poli-
cies may be the source of an obliga-
tion to exercise its authority in a
particiular manner or to refrain
from certain undertakings until
other precautionary or mitigative
measures have been assured.

DISCUSSION

Sec. 2(f) of the Bonneville Proj-
ect Act quoted above provides a
special authority peculiar to BPA
that sets it apart from most govern-

ient agencies. The authority to
enter into contracts, agreements and
arrangements and make expendi-
tures is subject only to the provi-
sions of the Bonneville Project Act.
This constitutes an extremely broad
grant of authority. The Comptrol-
ler General has recognized this. For
example, in his letter of Apr. 26,
1945, to Congressman Mansfield
commenting o n the proposed
amendment of sec. 2(f) to broaden
its scope, the Comptroller General
said:

The general purpose of the proposed
legislation appears to be to broaden the
authority of the Administrator of the
Bonneville Project so as to enable him
to conduct the business of the project
with a freedom similar to that which
has been conferred on public corporations
carrying onsimilar comparable activities.
I am not disposed to disagree with such
purpose, in view of the fact that the ac-
tivities of the, Bonneville project are
chiefly of a commercial or nongovern-
mental character.

House Report No. 777, 79th Cong.
1st Sess., p. 21.

The Comptroller General said in
Opinion B-105397, Sept. 21, 1951,
in concluding that the Administra-
tor had authority to undertake, a
program of cloud-seeding to induce
precipitation in an area above
Grand Coulee Dam:

I think there might be some doubt that
in directing the encouragement of "the
widest possible use of all electric energy
that can be generated"-16 U.S.C. 832a
(b) (1970)-the Congress contemplated
the acquisition of all possible electric
energy by any means, natural or other-
wise, and were the instant question pre-
sented by the head of a department or
agency having only the ordinary author-
ity usually granted to the heads thereof,
I would not hesitate to advise that ap-
propriated funds were not available for
the purpose proposed. However, included
in the broad authority vested in the Bon-
neville Administrator by the Act of
Aug. 30, 1937, as amended, is the author-
ity to contract, as contained in 16 U.S.C.
832a(f) (1970) as follows:

"Subject only to the provisions of this
chapter, the Administrator is authorized
to enter into such contracts, agreements,
and arrangements, including the amend-
ment, modification, adjustment, on can-
cellation thereof and the compromise or
final settlement of any claim arising
thereunder, and to make such expendi-
tures, upon such terms and conditions
and in such manner as he may deem
necessary.",

The legislative history of the forego-
ing provision of law indicates that its
purpose was to free the Administration
from the requirements and restrictions
ordinarily applicable to conduct the busi-
ness of the project with a freedom simi-
lar to that which has been conferred on
public corporations carrying on similar
or comparable activities. In view of such
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broad authority, it appears that the scope
of the activities contemplated under the
act and the appropriate means of ac-
complishing same, are matters for deter-
mination by the Administrator. Hence,
while I cannot approve such a contract
as herein contemplated, you are advised
that if the Administrator should deter-
mine that the services to be performed
under the proposed contract are neces-
sary for the proper administration of the
act, and I might add parenthetically that
the responsibility for arriving at such
determination is solely his, this Office
would not be required to question the
legal availability of appropriations made
to the Administration for carrying out
the purposes of the act, for expenditures
made thereunder.

There has been a uniformity in
the interpretation of the broad au-
thority granted to the Administra-
tor by sec. 2(f) of the Bonneville
Project Act. Many of the limita-
tions applicable to other agencies do
not apply to arrangements and ex-
penditures of the Administrator if
he determines that they are neces-
sary to carry Out the purposes of the
Bonneville Project Act. Both the
scope of the activities contemplated
under the Act and the means of ac-
complishing them are matters for
the sole determination of the Ad-
ministrator (subject, of course, to
the supervision and control of the
Secretary of the Interior, 260 DM
1:88)-.0

The subsequent Federal Colum-
bia River Transmission System Act
echoes the Bonneville Project Act
in stating that the Administrator
may acquire such services as he de-
termines to be necessary or appro-
priate in carrying out the purposes
of the Act. 

There is the requirement, how-
ever, imposed by the Transmission
System Act, that proposed expendi-
tures shall be included in the an-
nual budget submitted to Congress.
Then, as stated above, "The Admin-
istrator may make expenditures
from the Fund * * * without fur-
ther appropriation and without fis-
cal year limitation, but within such
specific directives or limitations as
may be included in appropriation
Acts * * *."

As noted earlier above, BPA's
purpose and activities are similar to
a public service corporation and the
Bonneville Power Administration
Act is designed to give the agency
authority to conduct its business
"with a freedom similar to that
which has been conferred on public
corporations carrying on similar
comparable activities." The re-
sponsibility of developers and op-
erators of hydro-electric power fa-
cilities to take measures to protect
fish in the rivers of the United
States from the effects of the opera-
tion of such facilities is a long-
standing policy of Congress. The
Federal Power Act has provided for
more than 40 years that:

The [Federal Power] Commission shall
require the construction, maintenance,
and operation by a licensee at its own ex-
pense of * * * such flshways as may be
prescribed by the Secretary of the In-
terior or the Secretary of Commerce as
appropriate.

16 U.S.C. § 811 (1970)
The orginial Federal Power Act

of 1920 authorized the Commission
to require fishways. The require-
ment was made mandatory in 1935.
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The Commission has not limited its
requirement of fisheries protection
to the construction of "fishways."
Other types of mitigation, replace-
ment and even enhancement have

* also been required. In furtherance
of this policy the Federal Power
Commission requires a nonfederal
applicant for a license to submit
Exhibit S:

A report on the effect, if any, of the
project upon the fish and wildlife re-
sources in the project area or in other
areas affected by the project and pro-
posals for measures considered necessary
to conserve and, if practicable, to enhance
fish and wildlife resources affected by the
project. The exhibit shall include func-
tional design drawings of any fish lad-
ders proposed to be constructed in com-
pliance with section 18 of the Federal
Power Act, such other facilities or de-
velopments as may be necessary for the
protection, conservation, improvement
and mitigation of losses of fish and wild-
life resources in accordance with: sec.
10(a) of the Act, and cost estimates for
such facilities and developments. The Ap-
plicant shall prepare this exhibit on the
basis of studies made after consultation
and in cooperation with the U.S. Fish
and Wildlife Service, Department of the
Interior, and appropriate state fish and
wildlife agencies * *

1-CFR §4.41.
This Department has frequently

recommended to the Federal Power
Coinmission that it includeI license
conditions: requiring nonfederal
utilities (includingpublic agencies)
to conduct or finance studies to de-
termine the magnitude of project-
occasioned losses to fish and wild-
life and to prepare or finance a
plan to compensate for all project-

occasioned fish and wildlife losses.
See, e.g., Department's letter of
May 13, 1974, to the Federal Power
Commission re Seattle City Light
Department's Skagit Project, FPC
No. 553. In a subsequent letter of
November 3, 1976, on that same pro-
ject the Solicitor advised FPC that
"as trustee for [certain Indian
tribes' having "secured fishing
rights" on the Skagit River] the
Secretary of the Interior must pro-
tect them from actions which sig-
nificantly and adversely affect fish
habitat and the number or quality
of fish available, as secured by their
treaty rights."

Federal agencies constructing or
operating water-control projects are
directed by the Fish and Wildlife
Coordination Act to accommodate
the means and measures for such
conservation of wildlife resources as
an integral part of such projects:

The cost of planning for and the con-
struetion or installation and maintenance
of such means and measures adopted to
carry out the conservation purposes of
this sec. shall constitute an integral part
of the cost of such projects * *

16 U.S.C. §662(d) (1970).
In the case of projects con-

structed and operated by the Corps
of Engineers, this is a function of
that agency. But BPA can pre-
scribe installation of additional
power facilities at Bonneville, Mc-
Nary and the Lower Snake River
dams. 16 U.S.C. § 832 (1970); 59
Stat. 22.

The Fish and Wildlife Coordina-
tion Act also specifically authorizes
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the Secretary of the Interior to par-
ticipate in development, protection,
rearing and stocking. of fish and in
controlling losses. This authority is
delegated by the Secretary to the
Fish and Wildlife Service. 242 DM
i.1. But he could direct or approve

BPA participation in such activity
to overcome effects of operation of
the Federal Columbia River Power
System. Sec. 2, Reorganization
Plan 3 of 1950, spra. The Coordi-
nation Act says, in 16 U.S.C. § 661
(1970):

For the purpose of recognizing the vital
contribution of our wildlife resources to
the Nation, the increasing public interest
and significance thereof due to expansion
of our national economy and other fac-
tors, and to provide that wildlife conser-
vation shall receive equal consideration
and be coordinated with other features
of water-resource development programs
through the effectual and harmonious
planning, developiment, maintenance, and
coordination of wildlife conservation and
rehabilitation for the purposes of secs.
661 to 666c of this title. in the United
States, its Territories and possessions,
the Secretary of the Interior is authorized
(1) to provide assistance to, and cooper-
ate with, Federal, State, and public or
private agencies and organizations in the
development, protection, rearing, and
stocking of all species of wildlife, re-
sources thereof, and their habitat, in con-
trolling losses of the same from disease
or other causes, in minimizing damages
from overabundant species, in providing
public shooting and fishing areas, includ-
lug easements across public lands for ac-
cess thereto, and in carrying out other
measures necessary to effectuate the pr-
poses of said sections; (2) to make sur-
v eys and investigations of the wildlife of
the public domain. including lands and
waters or interests therein acquired or
controlled by .any agency of the United
States; and (3) to accept donations of

land and contributions of funds in fur-
therance of the purposes of said sections.

A national policy to enrich the
understanding of the ecological sys-
tems and natural resources is de-
clared in the National Environmen-
tal Policy Act:

The purposes of this chapter are: To
declare a national policy which will en-
courage productive and enjoyable har-
mony between man and his environment;
to promote efforts which will prevent or
eliminate damage to the environment and
biosphere and stimulate the health and
welfare of man; to enrich the under-
standing of the ecological systems and
natural resources important to the
Nation; and to establish a Council on
Environmental Quality.

42 US.C. § 4321 (1970)
The Congress states that it is the

continuing responsibility of the
Federal Government to use all prac-
ticable means to improve and coor-
dinate federal plans, functions,
programs, and resources to carry
out the policy of living in produc-
tive harmony with nature. 42 U.S.C.
§ 4331 (1970). All agencies of the
Federal Government are directed to
"utilize a systematic, interdiscipli-
nary approach which will insure the
integrated use of the natural and
social sciences and the environmen-
tal design arts in planning and in
decisionmaking which may have an
Impact on man's environment;" to
"make available to States, counties,
municipalities, institutitions and in-
dividuals, advice and information
useful in restoring, maintaining,
and enhancing the quality of the en-
vironment;" and "initiate and uti-
lize ecological information in the
planning and development of re-
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source-oriented projects." 42 U.S.C.
§4332 (1970).

The policies and goals set forth in this
chapter are supplementary to those set
forth in existing authorizations of Fed-
eral agencies.

42 U.S.C. § 4335 (1970).
These Acts show clearly that Con-

gress has long and universally rec-
ognized that both the construction
and operation of power dams and
facilities are to be made as compati-
ble as possible with fish. Utilities
are required to make expenditures
for this purpose. This is especially
true in the case of anadromous fish
whose early rearing and spawning
habitat and whose migration routes
to and from the sea are so critically
impacted by hydroelectric projects.

BPA is authorized to operate
with the freedom similar to that of
a utility and may take steps to pro-
tect the environment from the direct
effects of its activities. Operation in
accordance with the National En-
vironmental Policy Act and the
Fish and Wildlife Coordination
Act in connection with his planning
and scheduling of the power capa-
bilities and operations is a duty ilm-
posed upon the Administrator by
law and thus within the authoriza-
tion of the Federal Columbia River
Transmission System Act to make
expenditures which have been in-
cluded in budgets submitted to
Congress. E

Moreover,. the Administrator's
authority with respect to requesting
additional power facilities in
FCRPS, projects and scheduling,

the power operation of power facili-
ties of that System is really the
Secretary''s authority as delegated
to the Administrator. Reorganiza-
tion Plan No. 3, supra. The Solicitor
has held that the Secretary has a
trustee duty imposed by law to pro-
tect Indian rights. His delegation
of power marketing and scheduling
authority to the Administrator can-
not ignore that trustee duty. There-
fore, in the exercise of his power
narketing activities the Adminis-
trator has a duty to take reasonable,
measures to protect Indian fishing
rights from the onsequences of
such exercise. This is a duty "im-
posed upon the Administrator
pursuant to law" within the mean-
ing of the Federal Columbia River
Transmission System Act.

-0 SUMMZARY 

It is becoming increasingly evi-
dent that a integral aspect of any
electric utility's responsibility in
this age of public concern for the
environment is to find means and
undertake or contribute to measures
to minimize adverse effects of its
operations on other significant
aspects of the environent. A pub-
lic agency, such as BPA, has a spe-
cial obligation in this regard. Util-
ity. operators are finding that
"sound business principles" dictate
that their facilities and operations
be notmpily economically feasible
but also socially acceptable. (See
1975 BPA Anmual Report,.pp. 3-8.)
For projects on the Columbia River
System this m eans that- major at-
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tention must be' given to anadro-
mous fisheries protection. Meetig
increased power needs without pro-
viding for such protection is no'
longer acceptable in the Columbial
Basin.

The Congress directed the Ad-
ministrator to encourage "* * the
widest possible use of all electric en-
ergy that can be generated * *

16 U.S.C. § 832 (b) (19T0).
The federal courts have held that

the Indian tribes which are parties
to the Memorandum of Understand-
ing have vested fishing rights on the
Columbia River System which the
United States is obligated to respect
and protect. Power operations of the
Federal Columbia River Power
System have an effect on those
rights and certain contemplated
power operations might be subject
to curtailment if reasonable and
appropriate mitigative or restora-
tive measures for fisheries are not
Cundertaken.

The Comptroller General has held
that see. 2(f) is sufficient author-
ity for the Administrator to un-
dertake cloud-seeding if he found
it necessary "for the proper admin-
istration of the act."The Comptroil-
ler General pointed out that such a
decision is solely for the Adminis-
trator to make. As the Memorandum
of Understanding with the Indian
tribes points out, the operation of
the Federal Columbia River Power
System for power production may
be subject to restraints on peaking
and rates of flow for the protection
of the fishery resource, and any fish-
.1 n v imnroement

more flexible. power production
would be of direct benefit to users
of BPA power.

A fishery management program
or a fishery improvement program
which would permit use of the river
for greater or more flexible power
production is certainly as directly
connected with the "widest possi-
ble use of all electric energy that
can be generated" as is a cloud-seed-
ing program which is intended to
produce additional precipitation in
upper reaches of tributaries of the
Columbia River. Such. cloud-seed-

ing has been held to be' within the
Administrator's authority. By the
same token, so is a program to help
restore the Columbia River anadro-
mous fishery if it will help make
possible operation of the FCRPS
projects so as to produce more

power for the benefit of consumers
or more effective scheduling of
power generation than would other-
wise be allowed.

The Memorandum of Under-
standing with the Indian tribes
does not prescribe or describe any
specific research, study, or project
which would be undertaken pursu-
ant to it. It merely commits the

parties to forge a partnership for
undertaking a program aimed at
helping to restore the 'Columbia
River anadromous fishery. The pro-
gram is to be conducted "on a bio-
logically sound and fiscally respon-
sible basis, in coordination with 'all
other fishery interests for the bet-

terment of the region as a whole."
It calls for future identification of

programs which would permit specific projects to be implemented

FCRPS operations for' greater or "in a coordinated regional context"
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and provides for an early identifica-
tion of. a first year pilot program.

It is not the purpose of this
opinion to consider EPA's author-
ity to assist in funding any specific
project. Instead, this opinion is di-
rected to the more general question
of whether the Administrator has
authority to include as a line item
in his annual budget submitted to
Congress pursuant to the Federal
Columbia River Transmission Sys-
tem Act an appropriate study or
project to be undertaken by one or
more of the federally recognized
treaty Indian tribes having fishing
rights on the Columbia River, one
or more state fisheries agencies, a
regional entity, or some combina-
tion thereof.

Where the Administrator finds
that such study or project will bet-
ter enable him to optimize the op-
eration of the Federal Columbia
River Power System or increase
the amount of firm or peaking
power and energy that can be .pro-

duced and disposed of from such
power system, it is our opinion that
he has this authority under the
statutory provisions quoted or
cited in this opinion if he finds that
such expenditure, and the terms,
conditions and manner in which it
would be expended, is necessary. to
carry out his power marketing re-
sponsibilities under the, Bonneville
Project Act and other related stat-
utes. Under the Memorandum of
Understanding the Administrator
retains the final approval authority
over expenditure of all BPA funds

committed to the programs. We will
be happy, if you deem it necessary,
to review and advise you with re-
spect to the applicability of this
authority to any specific activity or
project that may be proposed pur-
suant to the Memorandun of Un-
derstanding at such time as the de-
tails and justification for such ac-
tivity or project are available.

Finally, it should be recognized
that authority to fund or provide
for fisheries restoration or protec-
tion programs to overcome or mit-
igate the effects of facilities asso-
ciated with the FCRPS is not
exclusive with the Administrator.
The agencies which construct and
operate the multipurpose projects
that comprise the system-as well
as the federal and state fisheries
agencies themselves-also have au-
thority and responsibilities in this
field. Acting under express congres-
sional (or state) authorization and
direction, these agencies have been
undertaking and are continuing to
undertake research and program ac-
tivities and projects for this pur-
pose. Therefore, any BPA activity
in this regard should take into ac-
count the prescribed or contem-
plated activities and availability of
funds of these other agencies in or-
der to avoid cofiffict, duplication or
substitution of. programs that are
more properly their responsibility.

ROBERT E. RATCLIE,

Regional Solicitor.

OMAR W. IIALVORSON,

Acting Solicitor.
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ADMINISTRATIVE APPEAL OF
DOUGLAS STOUT v. COMMIS-
SIONER, BUREAU OF INDIAN
AFFAIRS

5 IBIA 260

Decided December 3, 1976

Appeal from a decision of the Commis-
sioner, Bureau of Indian Affairs, af-
firming Area Director's action in deny-
ing withdrawal of certain bids because
of mistake.

Reversed.

Indian Lands:* Contracts: Formation
and Validity: Bid and Award:
Mistakes

Where the Bureau of Indian Affairs
knew or should have known of the bid-
der's mistake, a bidder on Indian lands
is entitled to recover deposits where he
is guilty of mistake in misreading of
specification.

APPEARANCES: Paul E. Northcutt,
Esq., for appellant; Rex E. Herren,
Esq., Office of the Field Solicitor, Ana-
darko, Oklahoma, for appellee, Bureau
of Indian Affairs.

OPINION BY
ADMINISTRATIVE JUDGE

SABAGil

INTERIOR BOARD OF.
INDIAN APPEALS

The pertinent facts regarding
this matter are set forth in Admin-
istrative Law Judge Jack M.
Short's Recommended Decision
dated Oct. 12, 1976. Accordingly,
they are not repeated here.

* onsideration has been given to
the complete record, including con-
tentions and arguments made by
both appellant and appellee.

We find no merit to the conten-
tions and arguments of the appellee.

The Board is in agreement with
the findings and conclusions of
Judge Short and adopts his find-
ings and recommended decision at-
tached hereto and dated Oct. 12,
1976, as its own.

We agree that the Bureau owed a
certain responsibility to its Indian
ward or wards. However, where an
obvious mistake is existent, the Bu-
reau owes a corresponding respon-
sibility to the appellant not to
knowingly enrich its ward or wards
to the detriment of said appellant.
We find that the Bureau was fully
aware of the appellant's mistake in
bids through its own appraisals, dis-
parity in the bids of the appellant
and other bidders, and finally by
being alerted to the mistakes by ap-
pellant's wife while the Bureau was
in the process of opening said bids
and again prior to consideration of
items 22 and 33.

We conclude that the appellant is
entitled to recover his forfeited de-
posits applicable to items 22 and 33,
totaling $3,500.

NOW, THEREFORE, by virtue
of the authority delegated to the
Board of Indian Appeals by the
Secretary of the Interior, 43 CFR
4.1(2), the decision of the Commis-
sioner of Indian Affairs affirming
the Area Director is REVERSED,
and it is ORDERED, that the for-
feited deposits regarding items 22
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and 33 totaling $3,500 be returned
to the appellant, Douglas Stout.

- IfTCHELL J. SAnGHn
Administrdtive Judge.

WE CONCUR:

ALEXANDER E. WiSON,
Administrative Judge.

WM. PHILIP HORTON,
Board -Member.

October 1, 1976

FINDINGS OF- FACT ANVD RCG-
OMMENDED DECISIO1

On June 24, 1976, the Interior Board
of Indian Appeals issued an Order refer-
ring this administrative appeal by Doug-
las Stout to the Hearings Division, Of-
fice of Hearings and Appeals, for an ex-
peditious fact-finding bearing before an
Administrative Law Judge, who would
then submit findi ngs of fact and a ree-
ommended decision to the Board.

By letter dated June 24, 1976, the Chief
Administrative Law Judge, Hearings Di-
vision, Office of Hearings and Appeals,
assigned the case to this office for such
hearing, findings of fact, and recom-
mended decision and transmitted there,
with the case record.

Pursuant to notice issued July 8, 1976,
such a hearing was held on Thursday,
Aug. 5, 1976, at the Page Belcher Fed-
eral Building, Tulsa, Oklahoma. Douglas
Stout, the appellant, appeared in person
and by his lawy6r, Paul E. Northeutt,
Esq. The Bureau of Indian Affairs was
represented by Rex E. Herren, Esq., As-
sistant Field Solicitor. ;

The evidence adduced at the hearing
consists of testimony, which has been
transcribed, from : Douglas Stout and his
wif6, Jyee; Floyd L. Stelzer, Area Oil
and Gas Supervisor, U.S. GCeofogical Sur-

227-314-77- 2

vey; and, Herman J. Lewis, Chief, Divi-
sion of Trust Responsibilities, Bureau of
Indian Affairs, Anadarko Area Office,
plus the documentary evidence admitted
into evidence, to wit: A Exhibit #1,
which is a copy of Invitation No. 36, in
blank, entitled, Invitation For Bids-'
Sale of Indian, Land to which is attached
a four page itemized advertisement of the
real property offered for sale with the
legal descriptions and other data thereon;
and, .ALJ Exhibit 2, which is a copy
of the bids submitted by Douglas Stout
on the Invitation For Bids form with the
Notice Of Award To Successful Bidder
completed thereon. -

From the record and this evidence, I
find the following facts and recommend
a deeision.

Douglas Stout is a thirty-six year old
truck driver who resides with his wife,
Joyce, on his 35 acre farm near Ponca
City, Oklahoma which he farms, along
with other land he has leased, on a part-
time basis. He completed the 11th grade
in school then entered the Marine Corps
where he earned a high school diploma.
He has never been engaged in the oil
and gas business and the only mineral
rights he owns are under his 35 acre
farm. In 1974, he made an unsuccessful
bid on Indian land offered for sale by
the Pawnee Indian Agency and by having
made that bid, he received a copy of In-
vitation No. 36 from the Pawnee Agency
by mail sometime in June, 1975. Because
he still wanted to buy more land, he se-
lected two tracts of interest to him think-
ing that the surface and one-half of the
minerals were being offered for sale on
each tract. From the legal description of
the two tracts, he located and made a
physical inspection of them;. decided he
wanted to bid on them and visited two
banks in making arrangements to borrow
the money for both the bid deposit and
the full purchase -price. Both bankers
were furnished the invitation for bids
for examination'but neither noticed that
minerals oly were being sold under the

604] 605



606 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [83 I.D.

two tracts. He then prepared his bid ac-
cordingly.

He didn't appear at the sale in 1974
and learned later that he narrowly
missed being the successful bidder. To
avoid that possibility this time, even
though he couldn't attend because of his
job, he had his wife take the bid to the
Agency on the date of the sale with in-
structions to increase the bid if neces-
sary, up to a maximum sum.

On the morning of July 8, 1975, the
day, of the sale, Mrs. Stout appeared at
the Pawnee Agency and submitted the
sealed bid at 8:10 a.m. (See Area Di-
rector's Decision) and awaited the open-
ing of the bids at 10 a.m. The Stout bids
for the two tracts are on one bid form.
See ALl Exhibit #2.

There is no dispute as to what hap-
pened next. A minute or two after 10
a.m., the Agency Realty Officer closed
the bidding then announced that item
#33 on the advertisement contained an
error in that it was advertised as not
having an oil and gas lease thereon when
in fact there was an oil and gas lease on
the minerals described therein.

When Mrs. Stout 'heard him say some-.
thing about "minerals only," she sud-
denly realized that Item #33 was for
"minerals only." She quickly looked at
Item #22 and saw that it read the same.
She then asked the Realty Officer if
Item # 33 was for mineral rights only
and he said, "Yes." Mrs. Stout then said,
"I wish to withdraw my bid." At that
time, the bids had not been opened. But,
the Realty Officer told hier she could not
withdraw her bid and in response to her
question "What do I do?"; he said, "You
just have to forfeit your bid." (Tr. 7-8.)

Then, the opening of the bids com-
menced and were read aloud in the order
listed on the advertisement. When the
items on which Mr. Stout had bid were
reached, Mrs. Stout renewed her request
to withdraw his bid(s),. The request was
again rejected on each item. When the
Stout bid was read, along with the other
bids on the same tracts, laughter broke
out. (Tr. 8.) The record shows that three

bids were received on each of two tracts.
They were:

Item 22
Thomas G. Lamb, - ____ $604
Douglas Stout -- _-- ______-___25, 000
Wilbur Ingmire…8__ -00

Item 33
Thomas G. Lamb --_____-_____ $755
Douglas Stout_-_________-_____ 10, 000
Harry Anderson… __-___-__-__-_- 506

Mr. Floyd L. Stelzer testified that as
of July 7, 1975, the U.S. Geological Sur-
vey appraised the minerals under Item
#33 at $30 an acre. That would be one-
half of $30 times 94.94 acres for a total
of $1,469.10 for the minerals being offered
for sale. And, he testified that as of
Jan. 10, 1975, the minerals under Item
#22 were appraised by the U.S.G.S. at
$20 an acre. That would be one-half of
$20 times 80 acres for a total of $800 for
the minerals being offered for sale.

Mr. Herman . Lewis testified: that he
attended the sale at the Pawnee Agency
on July , 1975, in his capacity as Chief,
Division of Trust Responsibilities, Bu-
reau of Indian Affairs, Anadarko Area
Office, to assist Henry Sheridan, the
Agency Realty Officer, in conducting the
sale, in whatever way he could and to
conduct the oral auction portion of the
sale; that he had no supervisory author-
ity over the Pawnee Agency but did have
a technical responsibility to it; and, that
Mr. Sheridan had since retired from the
Bureau. Mr. Lewis did not dispute Mrs.
Stout's testimony regarding her requests
to withdraw her bids but he concurred
with Mr. Sheridan's refusal to permit the
withdrawal. It is his recollection that
Mrs. Stout stated they thought they were
bidding on surface, and for that reason
wanted to withdraw their bid now that
it was clear the minerals only were being
sold. He further testified that if she had
said she wanted to withdraw the bid on
Item #33 because of the oil and gas lease
error, her request would have been
granted but not otherwise.

I find that Douglas Stout made a mis-
take in reading the advertisement. It
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plainly states MINERALS ONLY on the
two items he bid on. Clearly, he was
negligent and the Invitation For Bids
states unequivocally that negligence on
the part of the bidder confers no right to
withdraw the bid after the time for sub-
mitting the bids has expired.

By signing the invitation for bids form,
Mr. Stout expressly agreed to be bound
by the terms and conditions stated there-
in. His Wife's request to withdraw the
bids came after the time for submitting
the bids had expired. It is immaterial
whether the bids had been opened or not.
Actually, the bids were being physically
opened and arranged in the proper order
for reading but none had been read when
she made her initial request. Because it
subsequently notified him he was the high
bidder, requested the balance of the pur-
chase price be remitted within the re-
quired thirty days which he has not to
this date. done and doesn't intend to, it
appears that the Bureau had every right
to forfeit 'the 10%1o or $3,500 deposited by
Mr. Stout.

So, the decision of the Commissioner of
Indian Affairs dated, Dec. 15, 1975, which
affirms the decision of the Area Director,
dated Sept. 15, 1975, to award the sale
to Mr. Stout on his successful bid, is ap-
parently unassailable.

But, there is a principle of law called
the law of mistaken bids. It is explained
in some detail in the case of Ruggiero v.
United States, 420 F. 2d 709 (1970), by
the United States Court of Claims. The
facts therein are analogous to the case
at hand and are as follows. Five members
of the Ruggierofamily residing near Los
Angeles and engaged in various occupa-
tions were also doing business as part-
ners in a land development company
which entered a sealed bid on several of
43 tracts of government land offered for
sale by the General Services Administra-
tion in the vicinity of San Diego. That
invitation for bids permitted bids on in-
dividual tracts, groups of tracts, or the
entire lot. It provided sealed bids would

be received until a certain date and hour,
then opened, and' required a bid deposit
of 10 percent of the amount of each bid.
And, among other provisions, it stated
that: "modifications or withdrawals
* * * received * * * after the exact time
set for opening of bids will not be con-
sidered unless: (1) they are received be-
fore award is made; and either (2) * * *
late receipt was due solely to delay in the
mails * * *; or, * * * due solely to mis-
handling by the Government after re-
ceipt * * * ." (Italics added.)

The bids were opened on the date speci-
fied and a few days later, the Ruggieros
were notified their bid on one parcel was
rejected and, their deposit returned. A
few days later, the Ruggieros protested
the rejection in writing and stated their
bids on it and two other parcels which
were all contiguous were to be considered
as a group and unless they were so con-
sidered and awarded to them, they want-
ed their deposit back on all three of the
bids. The Government refused, forfeited
the bid deposit and the Ruggieros
brought suit in the United States Court
of Claims to recover their bid deposit.
That ourt entered judgment in favor
of the Ruggieros for the full amount of
their bid deposit upon finding that they,
in fact, had made a mistake in their bid
and by applying the law of mistaken bids.
At page 713 of 420 F. 2d, that Court
states: Finally, we come to the issue of
mistake. It is not necessary to establish
the following at any length: if a bidder
discovers that he has made a mistake in
his bid and so advises the contracting of-
ficer, even after bid opening, but before
award, he is not bound by his bid. (cita-
tions of numerous cases omitted.) * * e
In all of the cases cited above the bidders
were, in fact, guilty of egregious blun-
ders. As we pointed out in Cernicko v. U.S.,
372 F. 2d 492, 178 Ct. Cl. 498 (1967), what
we are really concerned with is the over-
reaching of a contractor by a contracting
officer when the latter has the knowl-
edge, actual or imputed as something he

604]
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ought to know, that the bid is based on
or embodies a disastrous mistake and ac-
cepts the bid in face of that knowledge.
The correction of the mistake, perhaps in
the teeth of general conditions. or speci-
fications, by recision or reformation, rep-
resents an application of equitable prin-
ciples in a legal action. The mistake, to
invoke such principles, must be, as in the
cases cited, a clear cut clerical or arith-
metical error, or misreading of specifica-
tions, and the authorities cited do not
extend to mistakes of judgment. * *

Then, at p. 715 of 420 F. 2d, that Court
adds: "e * * (T)hat the.good faith of a
mistaken bid claim obviously is strongly
supported if the claim is first made be-
fore the bids are opened and the awards
are known or capable of surmise." * *

The facts in the case at hand closely
parallel those in Ruggiero, suprc. Both
bidders were clearly negligent in the
preparation of their bids. The Ruggieros
telephoned before the close of bidding
and made an oral request that their bids
be considered a group bid but such an
oral request was not permitted by the
invitation for bids; however, they did
reveal their mistake after the opening of
the bids but before the award. Here, Mrs.
Stout requested the withdrawal of her
husband's bid before the opening and
reading of the bids (granted, the enve-
lopes were being slit by Mr. Lewis when
she made her request but the bids had
not been removed from the envelopes and
read) when she realized only the min-
erals were being offered for sale whereas
the bid was for the surface and one-half
of the minerals. She renewed her request
when items 22 and 33 were reached in
the reading of the bids. The testimony is
uncontroverted that the reading of each
Stout bid drew laughter from the Agency
Realty Officer. and the other bidders-
obviously because of the wide disparity
between each Stout bid and the other two
bids.

In both cases, the bidders were bound
by the terms and conditions of the invi-
tations for bids and both failed to cor-
rect or withdraw their bid within the
permissible time. But, both made a mis-

take in their bid. In Ruggiero, supra, the
Court found that the contracting officer
knew or should have known that the bid
was a mistake or at least he was alerted
to that possibility and, by not making
further inquiry the knowledge of a mis-
taken bid was imputed to him. In our.
case, the Agency staff was informed that
a mistake had been made prior to the
opening of the bid, again when each bid
was read and the wide disparity between
the Stout bids and the other bids on the
same tracts buttress Mrs. Stout's state-
ment that a mistake had been made. I
find that the Agency staff had actual
knowledge prior to the opening of the
bids that Mr. Stout had made a mistake
on his bid and that knowledge was rein-
forced when the Stout bid was opened
and read.

While some improvement might be
made in the invitation for bid forms used
by the Agency and thus lessen bidder
confusion and minimize mistakes, the ad-
vertisement here plainly stated that items
22 and 33 were minerals only.'It is not
necessary to determine why or how the
Stout bid mistake occurred. Again, the
Court, at p. 716 of 420 F. 2d, speaks to
the point: "The law of mistaken bids is
made for those mistakes, among others,
which are perfectly inexplicable." But, it
is necessary to determine whether it falls
within any of the three types of errors
which the law of mistaken bids will cor-
rect, i.e., a clear cut clerical or aithmet-
ical error or misreading of specifica-
tions. I find that the Stout bid mistake
resulted from a misreading of the speci-
fications.

The Ruggiero case, supra, has been
cited with approval by the United States
Court of Claims in the following cases:
Chris Berg, Inc. v. U.S., 426 F.l 2d 314
(1970); Space Corporation v. U.S., 470
F. 2d 536 (1972) ; Dale Ingram, Inc. v.
U.S., 475 P. 2d 11'77 (1973); Highway
Products, Inc. v. U.S., 530 F. 2d 911
(1976) ; and, Tony Downs Foods om-
pany v. U.S., 530 F. 2d 367 (1976).

Thus, I conclude as a matter of law
that the law of mistaken bids should ap-
ply to the facts in this case and that the
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Bureau of Indian Affairs should return
the bid deposit in the amount of $3,500
to Douglas Stout.

Recommended Decision

It is my recommendation to the Inte-
rior Board of Indian Appeals that it enter
an Order requiring the Bureau of Indian
Affairs to return the bid deposit in the
amount of $3,500 to Douglas Stout.

Exceptions Permitted

43 CFR 4.368 provides that
within 30 days after service of the
foregoing recommended decision,
any party may file with the Board
exceptions thereto or any part
thereof, or. to the failure of the
judge to make any recommendation,
finding or conclusion, or to the ad-
mission or exclusion of evidence, or
other ruling of the judge, supported
by such legal brief as may appear
advisable. Such exceptions should
be filed with the Interior Board of
Indian Appeals, 4015 Wilson Boule-
vard, Arlington, Va. 22203.
' Done at the City of Tulsa, Okla-

homa, on this 12th day of October
1976.

JACK M. SHORT,
Adninistrative La Judge.

UNITED STATES v. GLENN C.
:BOLINDER AND L. 0. TURNER,
ET Al.

28 IBLA 187

Decided Decemnbe' 6, 1976

Appeal from the decision of Adminis-
trative Law Judge Robert W. Mesch

dismissing Government mining con-
test complaints Utah 10693 and Utah
10696.

Affirmed as modified.

1. Mining Claims: ocatability of
Mineral: Generally-Mining Claims:
Specific Mineral Involved: Generally

A valuable deposit of geodes, round
stones with crystalline centers and com-
posed of recognized mineral substances,
which possess an economic value in trade
and the ornamental arts, and which are
being removed by actual mining opera-
tions, is subject to location under the
mining laws. South Dakota Mining Co. v.
McDonald, 30 L.D. 357 (1900), distin-
guished.

2. Contests and Protests: Generally-
Mining Claims: Contests-Rules of,
Practice: Government Contests

In a mining contest, a matter not charged
in the complaint may only be considered
by the Administrative Law Judge if it
was raised at the hearing without objec
tion and the contestee was fully aware
that the issue was raised.

3. Mining Claims: Common Varieties
of Minerals: Generally

In order to establish that a type of stone
material is not a common variety under
the Act of July 23, 1955, a mining claim-
ant must demonstrate that: (1) the min-
eral deposit has a unique property and
(2) the unique property gives the deposit
a distinct and special value. Where evi-
dence establishes that geodes in a par-
ticular deposit have unique properties
distinguishable from other types of
stones which give the deposit of geodes
a distinct and special value, the fact that
the geodes may be similar to geodes from
other areas which have similar proper-
ties and values is not sufficient evidence
to establish that the deposit of geodes is

6'09]
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a common variety of stone within the
meaning of the Act of July 23, 1955.

APPEARANCES: Reid W. Neilson,
Esq., Assistant Regional Solicitor, De-
partment of the Interior, Salt Lake
City, Utah, for appellant-contestant;
Craig S. Schwender, Esq., Tooele, Utah,
for appellees-contestees.

OPINION BY ADHUINISTRA-
TIVE JUDGE THOIMPSON

INTERIOR BOARD OF LAND
APPEALS

This is an appeal by the Govern-
ment from a decision of Adminis-
trative Law Judge Robert W.
Mesch, dated Jan. 9,1975, dismiss-
ing mining contest complaints Utah
10693 and 10696. Utall 10693 was
filed by the Bureau of Land Man-
agement (BLM) against Glenn C.
Bolinder and challenged the valid-
ity of his Eureka No. 1 and Lucky
Strike No. 1 lode mining claims.
Utah 10696 was filed by BLAT
against L. 0. Turner and H. C.
Ross and challenged the validity
of their Treasure Chest Nos. 1-6
lode mining claims.

Each complaint listed the same
charges as follows:

1. Minerals have not been found within
the limits of the claims in sufficient-quan-
tity or quality to constitute a valid dis-
covery.

2. Geodes are not subject to mineral
location.

3. Lands embraced within the subject
claims are non-mineral in character.

Upon the timely filing of answers
denying the charges, a consolidated

hearing was held before Judge
Mesch on Sept. 25, 1974. At the-
hearing and thereafter BLM argued
that the claims were also invalid be-
cause the geodes on the claims are a.
"common variety" of geode within
the meaning of 30 U.S.C. § 611
(1970) and because appellees have-
filed lode claims on placer material..

In his decision, Judge Mesch held
that the issue of proper location as;
lode or placer claims and the issue
of common variety were not proper--
ly raised in the contest complaints..
He found that geodes are subject to
location wder the mining laws,.
ruled that the Government had not
presented a prima facie case on the'
issue of the discovery of a valuable
mineral deposit, and determined
that the land was mineral in char-
acter. He then dismissed the com--
plaints because the evidence and the
law did not "support the charges."

BLM1 argues that, Judge Mesch
erred in finding geodes to be a
locatable mineral, in ruling that
the issue of common variety was not
included in the complaints, and in!
not holding that the geodes on the
claims are a common variety of'
geode. BLM also asserts that the'
claims should be invalidated as lode-
claims on placer material. The argu-
ments of BLM fail to persuade us;
that the decision of Judge Mesch.
dismissing the complaints was in
error.

The testimony at the hearing in-
dicates that the geodes taken from
appellees' mining claims are com-
monly known as "Dugway" geodes
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(Tr. 83-84).1 All the witnesses
agreed that Dugway geodes are
similar to each other and to geodes
found in other parts of the United
States and in Mexico (e.g., Tr. 2-
26, 75-76, 112).

Judge Mesch noted the following
about the testimony oPu geodes
(Dec. 6):

The uncontradicted evidence in this
case shows that the substances or ma-
terials found inside the geodes are
minerals (Tr. 40) ; that when cut or
broken open, different stones and crystals
are found in varying degrees (Tr. 110)
that the interior of the geodes, even with-
out polishing, presents a beautiful and
pleasing appearance (Tr. 26, 39, 46; Es.
A, B, ); that the geodes are obtained
in what would be considered a typical
mining operation (Tr. 58, 114, 115, 120)
and that the geodes can be and are sold
at remunerative prices (Tr. 55, 58, 97).
One of the contestees testified that he
sells the geodes uncut for forty-five cents
per pound wholesale with the purchaser
paying the shipping costs (Tr. 97, 110,
111i 115) that with a large backhoe that
he has on the claims, he can recover as
much as one ton of geodes in two hours

(Tv. 97, 124); and that his mining costs
are in the neighborhood of twelve to
fifteen cents per pound of geodes (Tr.
108).

l The Department of the Interior's Diction-
cry of Mining, Mineral end Related Terms
(1968) defines geode at page 487 as:

"a. A hollow nodule or concretion, the cav-
ity of which is commonly lined with crystals
of calcite or quartz; some are lined with
smooth chalcedony or limonite. Most are
formed of crystalline silica which may or may
not have a shell of chalcedony, others are
composed of litnonite, colemanite, oelestite,
barite, or other minerals, and most have been
formed in shales or other soft rooks. e t *

Fae; ress. b. The cavity in a geode. Web-
ster 3d."

During their testimony, the ap-
pellees described the various uses of
geodes. Cut and polished geodes,
both solid and hollow, are used for
decorative purposes in homes and
stores (Tr. 59, 89), and are also used
for bookends, desk pen and pencil
sets, and bases for lamps and other
objects (Tr. 88, 99). The solid-in-
terior geodes can be cut up, polished
and made into typical gemstone
products such as rings, necklaces
and bolo ties (Tr. 68, 81, 98-99).

[1] The, initial issue is whether
geodes are a mineral subject to loca-
tion lnder the mining laws. The
hearing produced no evidence from
which a conclusion may be drawn
that geodes should not be consid-
ered subject to location. Therefore,
we must examine Departmental
fpolicy on the locatability of geodes
and on the general principles of
locatability, as expressed in prior
decisions. BLM argues that the de-
cisions in South Dakota Mining
Company v. McDonald, .30 L.D.
357 (1900); Earl Douglass, 44 L.D.
325 (1915); and United States v.
Bieniaok, 14 IBLA9 290 (1974), are
dispositive of this issue. However,
we find no definite ruling in these
decisions, nor in other Depart-
mental decisions, that geodes are not
subject to location.

An examination of the decisions
cited by BLM reveals that South
Dakota Minino Company v. Me-
Donald, spra, is the source for the
suggestion that geodes are not locat-
able. In United States v. Blenick,
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supra, the mining claim was. for
gravel which the decision found to

*be a common variety. The opinion
briefly stated at 296:.
i; * * As to the sales of crystalline de-
posits, such specimens are valuable as
natural curiosities but are not subject to
location under the mining law. * *

The only authority cited for this
proposition is the South Dakota
decision. Administrative Judge
Stuebing, in his concurring opinion,
points out that the claimants had
advertised for the sale of the crys-
tals for 3 months, and that the total
sales amounted to about $300.
United States v. Bienic, supra at
303. There is no indication the
claimant could even recoup his costs
from such sales. It is apparent from
reading the entire decision in Be-
nic7k that a general finding was
made that there was not a valuable
mineral deposit within the claims
because mineralization was not suf-
ficient to support the discovery of
a valuable mineral deposit. The de-
cision does not provide a ruling that
crystalline deposits are never sub-
ject to location. Further, the deci-
sion did not involve geodes, so it is
not a precedent for a holding on de-
posits of geodes.

The decision in Earl Douglass,
supra, ruled that fossil remains of
prehistoric animals are not ma-
terials recognized as mineral by
standard authorities. The decision
cited South Dakota for the princi-
pal that land containing formations
and material valuable as natural
curiosities, but not mineral sub-
stances usually developed by mining

operations, is not mineral land
within the meaning of the mining
laws.

South Dakota Mining Co. v. Me-
Donald, spra, stands, therefore, as
the only case brought to our atten-
tion that actually involved geodes.
We must examine the circumstances
and language of that decision in
order to ascertain what policy
guidelines were being set forth, and
if it is a clear precedent for holding
that geodes cannot be located under
the mining laws.

In South Dakota, two parties
claimed land which contained a
cavern described as a great natural
wonder. One party sought the land
under the homestead laws and the
other under the mining laws. The
mining claimant protested against
the homestead entry asserting the
land to be mineral in character and
the homestead entry fraudulent.
After initial consideration, the De-
partment ordered a further hearing
on the issues in the case, stating, as
quoted at 30 L.D. 359:

This action is not to be construed as
a determination of the question, so ably
argued by the attorneys on each side, as
to whether land chiefly valuable for its
crystalline deposits can be entered under
the mining laws of the United States.

After the second hearing, the
Commissioner of the General Land
Office (predecessor of the Bureau of
Land Management) found the land
to be nonmineral in character but
held the homestead entry for can-
cellation because there was insuffi-
cient evidence of cultivation and
imp.rovement to establish the good
faith of the entryman as a home-



1UNITED STATES V. GLENN C. BOLINDER AND

L. 0. TURNER, ET AL.
:?: f f December 6, 1976 :

stead claimant. On appeal, these
findings were sustained. As perti-
nelt to the question involved here,
there is only the following discus-
sion at 30 L.D. 360 sustaining the
finding of nonmineral character of
the land:

Large quantities of crystalline deposits,
and formations of various kinds, such as
stalactites, stalagmites, geodes, "box-
work," "frost-work," etc., etc., are found
in the cavern. Specimens of these deposits
and formations have been made the sub-
ject of sale at remunerative prices by
the contending parties, not as minerals
but as natural curiosities. Charge has
also' been' made for admittance to the
cavern and for the privilege of viewing
its many natural wonders. The 'record
clearly demonstrates that it is the source
of revenue which these things furnish
that the espective parties are striving
to control.

The' testimony introduced by the pro-
testant company for the purpose of show-
ing that the cavern contains valuable
deposits of gold, marble, building stone,
paint rock, and other mineral substances,
falls far short of proving the land to be
mineral in character within the meaning
of the mining laws. It is not shown to
contain deposits, in paying quantities, of
any of the substances mentioned, or of
any other substance such as is usually

developed by mining operations. No seri-
Ouls effort has ever been made to' develop
the land, or any part of it, as a mining
claim. The decision of your office holding
the land, to be non-mineral is clearly
correct.

The question which was left open
when the second hearing was or-
dered, ie., whether land chiefly val-
uable for crystalline deposits may
be considered mineral in character,
was not resolved by: the Depart-
mental decision after that hearing.

The two paragraphs quoted above
do not answer the question. Instead,
it is apparent that the finding of
nonmineral character of the land
was based upon the lack of a good
faith mining operation. The exploi-
tation of the cave and its contents
were considered as outside a normal
mining operation. The decision rec-
ommended action to reserve the
cave for the general public, which
subsequently was accomplished.
The case should be considered in
light of the peculiar circumstances
presented there 'and the interest in
preserving for the public the unique
values of the cave. We do not be-
lieve the case is a precedent for the
proposition that no crystalline de-
posits, including deposits of geodes,
can ever be considered locatable
under the mining laws.

Under the mining law, "lands
valuable for minerals" are reserved
from sale, unless otherwise author-
ized by law. R.S. § 2318, 30 U.S.C.
§ 21 (1970). Lands in which "valua-
ble mineral deposits" are found may
be occupied and purchased and such
deposits are open to exploration and
purchase. R.S. § 2319, 30 U.S.C. § 22
(1970). Interpretations of these two
quoted phrases are the sources for
determining the locatability of par-
ticular substances under the mining
laws. Often, these interpretations
have' arisen in the context of a de-
termination of the mineral charac-
ter of the land. From such cases, the
classic definitions of "mineral" and
"locatability" have stemmed. For
example, the Supreme Court in
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Northern Pacife Railway v. Soder-
berg, 188 U.S. 526, 536-37 (1903),
struggled to find a definition of the
words "mineral lands" and con-
cluded that at least they include
"not merely metalliferous lands, but
all such as are chiefly valuable for
their deposits of a mineral charac-
ter, which are useful in the arts or
valuable for purposes of manufac-
ture." Layman v. Ellis, 52 L.D. 714
(1929), relied on this and other def-
initions, including the following
quotation (at 719-20) from Lindley
on Mines, sec. 98, where it is stated:

The mineral character of the land is
established when it is shown to have
upon or within it such a substance as-

(a) Is recognized as mineral, accord-
ing to its chemical composition, by the
standard authorities on the subject; or-

(b) Is classified as a mineral product
in trade or commerce; or-

(c) Such a substa fee (other than the
mere surface which may be used for agri-
cultural purposes) as possesses economic
value for use in trade, manufacture, the
sciences, or in the mechanical or orna-
mental arts;- I

And it is demonstrated that such sub-
stance exists therein or thereon in such
quantitfijes as render the land more
valuable for the purpose of removing and
marketing the substance than for any
other purpose, and the removing and mar-
keting of which will yield a profit; or it
is established that such substance exists
in the lands in such quantities as would
justify a prudent man in expending labor
and capital in the effort to obtain it.

Both Congress and the Depart-
ment have further delimited what
mineral materials are subject to
location. The Mineral Leasing Act
of 1920, as me'Tded, 30 U.S.C. § 181
et seq. (1970), provides for leasing
land, rather than the location of

mining claims, for certain mineral
materials. Section 3 of the Surface
IResources Act of 1955, 30 U.S.C.
§ 611 (1970), removes common vari-
eties of certain minerals from the
operation of the mining laws. The
Department has settled on a policy
with regard to certain "non-validat-
ing uses." For example, mineral ma-
terial of indiscriminate nature used
only for road base, fill or similar
purposes for which almost any
earth material may be used has con-
sistently been declared not subject
to location under the mining laws.
E.g., United States v. Harenberg,
11 IBLA 153, 156 (1973); United
States v. Barrows, 76 I.D. 299, 306
(1969), al'dIBarroo v.Hickel, 447
F. 2d 80 (9th Cir. 1971). Similarly,
agricultural soil additives which
have no chemical effect on the soil
but are merely physical amend-
ments are not subject to location.
United States v. Robinson, 21 IBLA
363, 82 I.D. 414 (1975); United
States v. Bunkowski, 5 IBLA 102,
79 I.D. 43 (1972). Note by contrast,
for example, the following dispar-
ate materials which have been deter-
mined minerals subject to location:
diamonds, 14 Op. Atty. Gen. 115
(1872) ; marble, Pacifie Coast Mar-
ble Co. v. Northern Pacifie R.R. Co.,
25 L.D. 233 (1897); guano, Richter
v. Utah, 27 L.D. 95 (1898); and
onyx, Utah, Onyx Development Co.,
38 L.D. 504 (1910).

There is no doubt that a geode is
composed of recognized mineral
substances which would be individ-
ually locatable under the mining
laws unless found to be a common
variety' subject to 30 U.S.C. § 611
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(1970). The testimony at the hear-
-ing indicated that geodes possess an
~economic value in trade and the or-
namental arts, apart from whatever
-commercial value may be attributed
to their uniqueness as a so-called
."natural curiosity." The appellees
-testified that the geodes are removed
through mining operations which
they conduct or which are conducted
-by third parties with the particular
.appellee receiving a share of the
geodes removed (Tr. 56-59, 113-15,
120).

I t is evident from the testimony
-at the hearing that geodes have a
value in their raw state in addition
to any enhanced value from subse-
-quent processing or craftwork. Cf.
United States v. Alexrander, 17
IBLA 421, 433-34 (1974); United
States v. Stevens, 14 IBLA 380, 391,
:81 I.D. 83, 87 (1974). The record in-
dicates the appellees are using the
claims for the mining of geodes,
-and not simply using the claims for
other purposes. Cf. United States v.
Stevens, supra at 392-93, 81 I.D. at
88-89; United States v. Ekhorn

Mining Co., 2 IBLA 383 (1971),
aff'd., Elkhorn Mining Co. v. Mor-
ton, Civil No. 2111 (D. Mont., Jan-
-aary 19, 1973). For these reasons we
distinguish SoutIb Dakota Mining
Co. v. MeDonaU, supra, from the
present case.

We find no justification for ruling
that geodes per se are not subject to
location under the mining laws.
Where a mining claimant has lo-
cated his claim on a sufficient quan-
tity of geodes and is conducting

actual mining operations to extract
the geodes, we hold that such a min-
eral deposit is subject to location
under the mining laws. Further-
more, there is simply no evidence
upon which we could make a finding
that these deposits of geodes are not
valuable- mineral deposits. We are
not, however, ruling that the claims
are valid, but only that the Govern-
ment's contest complaints must be
dismissed because there is no evi-
dentiary basis to support the
charges. Cf. United States v. Tay-
lor, 19 IBLA 9, 82 I.D. 68 (1975).

[2] BLM next argues that Judge
Mesch erred in-rTuling that the issue
of common variety was not raised
in the contest complaints. In its con-
clusion, BLM also asserts that the
Judge erred in not invalidating the
claims as lode locations on placer
material. Since the Judge actually
dismissed the proper location issue
as not raised in the contest com-
plaint, we will consider both issues
together.

The content of contest complaints
is governed by regulations which,
among other things, require a
"statement in clear and concise lan-
guage of the facts constituting the
grounds of the contest." 43 CFR
4:450-4(a) (4). The purpose of this
requirement is to give the contestee
sufficient notice of the charges to
prepare his case.

The BLM contest complaints,
supra, charge lack of discovery,
nonlocatability of geodes and non-
mineral character of the land. Such
charges raise a variety of issues.

-609]
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They do not, however, raise the
issue of a lode location on placer
material. Nor was this issue prop-
erly raised at the hearing. We there-
fore affirm Judge Mesch's ruling
dismissing this issue as not included
within the contest complaints, with-
out reaching any conclusion as to
the merits of this particular allega-
tion. See United States v.
McElwaine, 26 IBLA 20 (1976).

The issue of common variety,
however, was raised during the di-
rect examination of the BLM min-
ILg engineer (particularly Tr.
30-33). Appellees' counsel cross-
examined this witness on this pre-
cise point (Tr. 35-37),. Questions
relating to this issue were asked
during the appearances of the ap-
pellees as witnesses (e.g., Tr. 71, 74,
76-77, 78-79, 91). No objection was
made at any time during the hear-
ing and no prejudice has been as-
serted by appellees concerning the
introduction of this issue. A matter
which is raised without objection at
the hearing, and of which the con-
testee is fully aware, may be consid-
ered by the Administrative Law
Judge in reaching his decision.
United States v. Alexeander, supra
at 421, 430-31; United States v.
Harold Ladd Pierce, 75 I.D. 270,
275-78 (1968). We therefore find
that the issue of common varieties
was presented and that Judge
Mesch erred in his ruling that it
was not.

[31 "(common varieties of sand,
stone, pumice, pumicite rand]
cinders" are declared not to be va-in-
able mineral deposits within the

meaning of the mining laws by sec.
3 of the Surface Resources Act of
1955, 69 Stat. 368, ads amended, 30
U.S.C. § 611 (1970)'. In order for a

-variety of one of these materials to
be classified as "uncommon," and
therefore' subject to location, it must
meet two criteria: (1) the deposit
-must have a unique property; and
(2) the unique property must give
the deposit a distinct and special
value. United States v. Beal, 23
IBLA 378, 395 (1976); United
States v. U.S. Minerals Develop-
ment Corp., 75 I.D. 12T (1968).

The evidence presented by BLM
that geodes are a common variety
consisted entirely of testimony by
the BLM mining engineer that
geodes are common to the claim area
(Tr. 33), that similar geodes are
found in other parts of the country
(Tr. 24-26), and that geodes are
composed of material from the
"quite common" quartz family (Tr.
48). However, the mining engineer
also testified that geodes do not
occur "prolifically" (Tr. 34), and
he agreed that when compared to
"regular stones," geodes are "some-
what unique and uncommon" (Tr.
37).

The Government's prima facie
case that the geodes are a common
variety rests only upon a compari-
son of this deposit with geodes from
other areas. The evidence of the
Government witnesses comparing
the geodes with other stone forma-
tions, however, tends to show that
the geodes. do not occur in abun-
dance in nature and are not wide-
spread in their occurrence gener-
ally. This is unlike sand and gravel
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deposits and many building stone
deposits which are widely spread
and in large abundance generally.
It was such deposits that the Act
of July 23, 1955, was intended to
make non-locatable. The contestees'
evidence emphasized the peculiar
physical properties of these geodes
and the special economic values at-
tributable to those properties and to
the deposits on these claims in such
quantities that they assert mining
operations are feasible. From the
state of the record, we must con-
clude that the deposits of geodes,
and the geodes themselves, have
unique properties which give them
a special and distinct value. The fact
that the geodes may be similar to
geodes from other areas which have
similar properties and values is not
sufficient alone to establish that the
deposit of geodes is a common va-
riety of stone within the meaning
of the Act of July 23, 1955.
* Whenever the Government con-

tests a mining claim, it has assumed
the burden of presenting a prima
facie case on the charges in the com-
plaint; the burden then falls on the
mining claimant to rebut by a pre-
ponderance of the evidence such
prima facie case. United States v.
Bechthold, 25 IBLA77, 82 (1976);
United States v. Beat, suepra at 393;
United States v. Taylo', supra. Here
BBLI. has not appealed, the holding

of Judge Mesch that no prima facie
case was presented on the issue of
valid discovery. We see no basis for
changing that. holding. The appel-
lees preponderated on the issue of
common variety. We, therefore, af-

firm the decision of Judge Mesch.
in dismissing the contest complaint
without reaching any conclusion as
to the actual validity of the mining
claims.

Accordingly, pursuant to the au-
thority delegated to the Board of
Land Appeals by the Sbcretary of
the Interior, 43 CPIR 4.1, the deci-
sion appealed from is affirmed as
modified.

JOAN B. THomPrON,
Administrative Judge.

WE CONCUR:

NEWTON FRISTIBERGO

Chief Administrative Judge.

MARTIN RiTvo,
Administrative Judge.

MANLEY RIUSTIN ANfl
BETTY RUSTIN

28 IBLA 205

Decided December 6,1976

Appeal from decision of Idaho State
Office, Bureau of Land Management,
rejecting Color of Title application
1-12035.

Affirmed.

1. Color or Claim of Title: Generally-.
State Laws
Possession of federal land for the pe-
riod of a state's statute of limitations,
which may create title rights in an ad-
verse possessor to nonfederal land, can-
not affect the title of land belonging to
the United States. Where there is no
other acceptable basis for a belief that
a claimant has title other than mere
adverse possession under such a state

a711
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law, there is no claim or color of title
recognizable under the Color of Title Act,
43 U.S.C. §1068 (1970).

2. Color or Claim of Title: Generally

A claim under the Color of Title Act,
43 U.S.C. §1068 (1970), must be based
upon a deed or other document which on
its face purports to convey the applicant
the land applied for.

APPEARANCES: Ted C. Springer,
Esq., Challis, Idaho, for the appellants.

OPINION BY
ADMINISTRATIVE JUDGE

TI-I OMPSON

INl7TERIOR BOARD OF
LAND APPEALS

By a decision dated May 24, 1976,
the Idaho State Office, Bureau of
Land Management (BLM), re-
jected appellants' application un-
der the Color of Title Act, 43
U.S.C. § 1068 (1970). Appellants
rest their claim solely upon an al-
legation of good faith adverse pos-
session with attendant improve-
ments and cultivation. Appellants'
application, submitted on BLMI
Form 42-R1457, states that the ba-
sis for their claim lies in the fact
that,

To the best of claimants' knowledge,
parcel claimed was enclosed by fence by
patentee of contiguous land south of par-
cel in 1903, cultivated by irrigation, pos-
sessed, occupied. fenced and used since
patent by patentee and his successors
in interest including claimant, to the ex-
clusion of others, until eviction by Bu-
reau of Land Management in 1974-1975.

The application was accompanied
by a copy of BLM Form 2540-2
t i t e d "Conveyances Affecting
Color or Claim of Title." That

form, completed by the Custer-
County Recorder, stated "no con-
veyances of record affecting above
parcel-title vested in USA."

Appellants have not produced
any instrument or deed which pur-
ports to vest them with any title to.
the parcel. All that appellants have
shown, at most, is that they, along-
with their predecessors in interest,.
have fenced and cultivated the
parcel for a period of years. Appel--
lants argue, however, that the rule
of property in the State of Idaho is
that a person may acquire title to
real property by claim of title not
based upon a written instrument
and they contend that this rule
should be applied in this case.

[1] While it is correct, as appel-
lants point out, that the federal
courts usually apply the law of the,
state where real property is located
in determining questions affecting
local land titles, the case before us
does not present a routine title dis-
pute which a federal court would
decide "precisely as the state courts
ought to do." 1 Indeed, this case in-
volves a claim which the state'
courts are powerless to consider.
It has long been recognized that
possession of federal land for the
period of a state's statute of lim-
itations, which could give rise to
title rights in an adverse pos-
sessor of non-federal land, can-
not affect the title of the United
States. E.g., United States v. Cali-
fornia, 332 U.S. 19 (1947); United
States v. Gossett, 416 F. 2d 565 (9th
Cir. 1969). The Color of Title Act

I Appellant's Memorandum, p. 2.
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under which appellants seek a con-
veyance contemplates the use of
uniform federal standards to deter-
mine claims, and special state rules
are thus not applicable. Under the
Color of Title Act there must be a
claim or color of title. Mere adverse
possession alone under state law has
never been considered a claim. of
title under the Act, because there is
no basis for any belief that a claim-
ant can acquire title against the
United States under a state statute
of limitations. Cf. Beaver v. United
States, 350 F. 2d 4 (9th Cir. 1965),
cert. denied., 383 U.S. 937 (1966),
and see cases cited, infra.

[2] We have repeatedly held that
a valid Color of Title claim cannot
be made by one who does not estab-
lish that the land in issue was con-
veyed to him by an instrument
which, on its face, purported to con-
vey the tract in question. E.g.,
Mildred A. Powers, 27 IBLA 213
(1976); Cloyd and Felina Mitchell,
22 IBLA 299 (1975); James E.
Smith, 13 IBLA 306, 80 I.D. 702
(1973); Marcus Rudnick, 8 IBLA
65 (1972); S. V. IWantrup, IBLA
286 (1972). Our position on this
issue, moreover, has been sustained
by the federal courts in United
States v.. Wharton, 514 F. 2d 406
(9th Cir. 1975), and Day v. Hicke7,
481 F. 2d 473 (9th Cir. 1973).

Accordingly, we find that the
Idaho State Office correctly denied
the appellants' Color of Title appli-
cation.

Therefore, pursuant to the au-
thority delegated to the Board of
Land Appeals by the Secretary of

the Interior, 43 CFR 4.1, the de-
cisionl of the Idaho State Office re-
jecting the application is affirmed.

JOAN B. THoMPsoN,
Administrative Judge.

WE CONCUR:

MARRN RIv:o,
Administrative Judge.

NEWTON FRISHBERG,

(kief Administrative Judge.

APPEAL OF EKL'UTNA, INC.

1 ACAB 190

Decided Decemnber 10, 1976

Appeal from the, Decision of the
Alaska State Office, Bureau of Land
Management AA-6661-A, dated
Aug. 29, 1975, rejecting certain land
selections of Eklutna, Inc., under sees.
11 and 12 of the Alaska Native Claims
Settlement Act, 43 US.C. §§ 1601-
1624 (Supp. IV, 1974), as amended,
89 Stat. 1145 (1976).

Decision of the Bureau of Land
Management reversed Dec. 10, 1976.

1. Title: Generally

In public land law, the term "equitable
title" is used to describe the interest held
by an entryman who, upon full com-
pliance with requirements of the law, has
rights in the land superior to all other
claims, and is entitled to issuance of
patent by the Federal government, which
holds only legal title to the land.

2. Applications and Entries: Vested
Rights

The holder of equitable title has a vested
interest; i.e., that interest, acquired by a

619]
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party when all prerequisites for the ac-
quisition of title have been complied
with, which, 'attaching to the land, de-
prives Congress of its power to dispose of
the property.

3. Alaska Native Claims Settlement
Act: Aboriginal Claims

In express provisions of the Treaty of
Cession and the Organic Act of 1884, and
through disclaimers in the Statehood Act,
aboriginal title in Alaska. received statu-
tory protection in addition to that nor-
mally extended on the basis of Native
occupancy.

4. Alaska Native Claims Settlement
Act:. Aboriginal Claims

Until Congress acted to extinguish rights
of Alaskan Natives to:-use and occupancy
of aboriginal lands, such rights remained
as an encumbrance on the fee, and title
to land claimed by Alaska Natives, to
which use and occupancy might be
proved, was void when given.

5. Alaska Native Claims Settlement
Act: Aboriginal Claims-Alaska Na-
tive Claims Settlement Act: Land
Selections: State Interests: Statehood
Act Selections: Tentative Approvals

Prior to ANOSA, the State's interest in
its tentatively approved selections was
subject to divestment upon proof of
Native use and occupancy, and was sub-
ject to Congressional resolution of such
claims. Unadjudicated claims of aborig-
inal title remained the only impediment
to selection of such lands.

6. Alaska Native Claims Settlement
Act: Aboriginal Claims-Alaska Na-
tive Claims Settlement Act: With-
drawals: Generally-Alaska Native
Claims Settlement Act: Land Selec-
tions: State Interests: Statehood Act
Selections: Tentative* Approvals

The express terms of secs. 11 and 12 of
ANCSA make lands previously TA'd to
the State of Alaska available for selec-

tion by qualified Native Corporations, in-
dicating the conclusion of Congress that
such lands were subject to disposal in
settlement of Native claims.

7. Alaska Native Claims Settlement
Act: Land Selections: Village Selec-
tions-Alaska Native Claims Settle-
ment Act: Land Selections: State
Interests: Statehood Act Selections:
Tentative Approvals

ANOSA provides in secs. 11(a) (2) and
12 (a) (1) that each village may select up
to 9,120 acres of its total entitlement
from TA'd lands within the area, usually
25 townships, surrounding the village.
Such State TA's, already encumbered by
aboriginal title to lands on which use
and occupancy could be proved, were now
subject to a statutory prior right of selec-
tion by village corporations; a Native

:right of selection, based not on aboriginal
title, but on Congressional grant in
ANCSA.

S. Alaska Native Claims Settlement
Act: Aboriginal Claims-Alaska Na-
tive Claims Settlement Act: Land
Selections: State Interests: Statehood
Act Selections: Tentative Approvals

The retroactive extinguishment of abo-
riginal title, and the resulting validation
of State title, mandated by see. 4(a) of
ANCSA, applies to those lands tenta-
tively approved to the State which are
located outside Native village withdrawal
areas.

9. Alaska Native Claims Settlement
Act: Aboriginal Claims-Alaska a-
tive Claims Settlement Act: Land
Selections: State Interests: Statehood
Act Selections: Tentative Approvals

Extinguishment of aboriginal title did
not vest the State's title to those TA'd
lands located within sec. 11 (a) (2) with-
drawal areas, for Congress clearly con-
ferred on Native village corporations a
superior right to select up to 69,120 acres
of such fands.
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10. Alaska Native Claims Settlement
Act: Withdrawals: Generally-Alaska
Native Ciaims Settlement Act: Land
Selections: State .Interests.:. Statehood
Act Selections: Tentative Approvals
The State's interest in TA'd lands lo-
cated within sec. 11(a) (2) withdrawal
areas did not vest prior to ANCSA, and
did not vest subsequent to ANCSA as to
lands properly selected by village corpo-
rations within the three-year period man-
dated by sec. 12(a).

11. Alaska Native Claims Settlement
Act: Withdrawals: Generally-Alaska
Native' Claims Settlement Act: Land
Selections: State Interests: Statehood
Act' Selections: 'Tentative 'Approvals

The State's interest vests in those TA'd
lands withint see. 11(a) (2) withdrawals
not, 'selected: by village corporations
within, statutory. deadlines, for, upon
completion of Native selections, the last
encumbrance on the State's title is re-
moved.

12. Alaska Native Claims Settlement
Act': Withdrawals: Generally-Alaska
Native Claims Settlement Act: Land
Selections: State Interests: Statehood
Act, Selections " Tentative' Approvals
In withdrawing lands around villages
tentatively approved to the State, 'Con-
gress rejected the 'State's contention that
tentative approval vested title in the
-State, and in consequence tejected; tiei
title the State had relldd. upon to dispose
-ofTA'd lands to third battles.

13. Alaska Native Claims Settlement
Act.: Lands Secbions: State Interests:
Generally-Al!ska Native Claims Set:
tlement Act.:, and Selectioqns: T-hir
Party Intests. i

TheMlunicipality~as giranteeqf the Statq,
covild not acquire greater interests than
its, grantor, andt could not, prior to

dSA, acquiir& quitable htre accord-

227-311-77-a

ingly, any protection or priority afforded
the Municipality must be statutory; con-
ferred by ANCSA.

14. 'Alaska Native Claims Settlement
Act: Land Selections: State Interests:
Generally-Alaska Native Claims Set-
tlement Act: Land Selections: Third-
Party Interests

The Mlunicipality is organized and may
be dissolved under State law and pres-
ently has the power to exercise govern-
mental functions including the acquisi-
tion, management, and disposal of land
independent of eontrol by the State. Until
revoked or modified by constitutional or
legislative amendment, sueh' powers re,
main in force and render the Munici-
pality an entity separate from the State
for purposes of holding third-party in-

under ANCSA. -

'15. Alaska Native Claims'Settlement
Act: Land Selections: State Interests:
Generally-Alaska Native Claims Set-
tlement Act: Land Selections: Third-
Party Interests

Because the State was not prohibited by
§6(g) of the Statehood Act from grant-
i-ng tentatively approved lands to local
governments, and neither the Statehood
Act nor selection procedures in A.S.
29.18.190 require payment of considera-
tion,: -the MHunicipality's interest in the
disputed lands does not fail for lack of
consideration.

16. Alaska Native Claims Settlement
Act: Land..Selections:: Village, Selec-
tions

Eklutna, Inc., is not estopped from select-
ing the disputed, lands by Resolutions
68-9 and as-to of tihe Ekiutna Village
Council because there is no evidence-of

any identity of, interest or meupbership
between the Council, an unincorporate(i
community association, and Ekiutna,
Ine., nor' .is there, any indication that the
EklutnpgVillage Council was authorized
to bind the Natives of Palmer.

}91 621
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17. Alaska Native Claims Settlement
Act: Land Selections.'Entrymen
Sec. 22(b) is specific and unambiguous,
reflecting the concern of Congress for a
elass of persons carefully described: .e.,
entrymen under, the Federal public land
laws governing homesteads, headquarters
sites, trade and manufacturing sites, and
small tract sites.

18. Alaska Native Claims Settlement
Act: Land Selections: Third-Party
Interests-Alaska Native Claims Set-
tlement Act: Land Selections: Entry-
men

Sec. 22(b) of ANCSA is not applicable
to, and does not protect, the Municipality
because having an interest created by the
State of Alaska under State law, it is not
an entryman under Federal public land
laws leading to acquisition of title to
homesteads, headquarters sites, trade
and manufacturing sites, or small tract
sites.

19. Alaska Native Claims Settlement
Act: Withdrawals: Generally-Alaska
Native Claims Settlement Act: Land
Selections: State Interests: Statehood
Act Selections: Tentative Approvals-
Alaska Native Claims Settlement Act:
Land Selections: Third-Party Inter-
ests-Alaska Native Claims Settlement
Act: Land Selections: Valid Existing

Secs. 11(a) (1) and 11(a) (2) of ANCSA
direct withdrawals for village selections
to be made subject to valid existing
rights. The withdrawal of State TA'd
lands in sec. 11(a) (2) impliedly recog-
nizes the existence of third-party in-
terests created by the State prior to
ANCSA, by prohibiting the creation of
such interests subsequent to the with-
drawal.

20. Alaska Native Claims Settlement
Act: Land Selections: Valid Existing

Rights-Alaska Native Claims Settle-
ment Act: Land Selections: Entrymen
ANCSA protects as "valid existing
rights," those rights, whether derived
from the State or Federal government,
which do not lead to a grant of fee title
and which were created prior to enact-
ment of ANCSA. Rights leading to a fee.,
which had vested prior to enactment,
would not be subject to Congressional
disposal and would be excluded from
withdrawals for Native selection. Rights
of entrymen leading to grant of a fee
under Federal public land laws, which
had not vested prior to enactment of
ANCSA, are treated by ANCSA as if vest-
ing had occurred and are not categorized
as "valid existing rights."

21. Alaska Native Claims Settlement
Act: Land Selections: Valid Existing.
Rights-Alaska Native Claims Settle-
ment Act: Land Selections: Entrymen
The interests described in sec. 14(g) of
ANCSA are of a temporary or limited
nature, in contrast to those derived from
laws leading to a grant of fee title such
as the entries protected in sec. 22(b),
and, therefore, are not incompatible with
Native fee ownership of the land.

22. Alaska Native Claims Settlement
Act: Land Selections: Third-Party
Interests-Alaska Native Claims Set-
tlement Act: Land Selections: Entry-
men

The Municipality is not protected under
sec. 14(g) of ANCSA because its interest
leads to grant of fee title by. the State, if
the State were able to issue patent; such
an interest is incompatible with convey-
ance to a Native grantee acontemplated
by sec. 14(g).

23. Alaska Native Claims Settlement
Act: Land Selections: Village Selec-'
tions-Alaska Native Claims Settle-
ment Act:: Land Selections: Third-
Party Interests-Alaska Native Claims
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Settlement Act: Conveyances: Recon-
eyaulces
Mlunicipal corporations, organized to
provide, necessary government services,
are beneficiaries of 'sec. 14(c) of A'NOSA
in that they received title to lands they
use and occupy, and to additional lands
for community expansion.

24. Alaska Native Claims Settlement
Act. land.Selections: Village Selec-
tions-Alaska Native Claims Settle-
ment Act: Land Selections: Third-
Party Interests-Alaska Native Claims
Settlement Act: Conveyances: Recon-
veyanees

The Municipality's interest in lands im-
proved for recognized public purposes is
protected by sec. 14(c) (3) of ANOSA
because the Municipality occupies the
same position with regard to Eklutna as
the local government entities envisioned
by Congress in enacting such reconvey-
ance provision, and the disputed land,'
while outside Ekiutna Village, is within
the village Withdrawal area and has been
improved for a public purpose.

APPEARANCES: Edward G. Burton,
Esq., and Ralph E. Duerre, Esq., for
.Eklutna, Inc.; John W. Burke, Esq.,
for the State Director, Bureau of Land
Management; James Vollintine, Esq.,
and John R. Snodgrass, Esq., for Cook
Inlet Region, Inc.; Richard W. Gar-
nett, Esq., and. Thomas E. Meacham,
Esq., for the Municipality of Anchor-
,age; and James N. Reeves, Esq., for
the State of Alaska.

OPINION BY CHAIRMAN
BRADY

ALASKA NATIVE CLAIMS
APPEAL BOARD

JURISDICTION

XLIJTNA, INC.
r 10, 1976

623 

The Alaska Native Claims Ap--
peal Board, pursuant to delegation.
of authority in the Alaska Native
Claims Settlement Act, 43 U.S.C.
§§1601-1624 (Supp. IV, 1974), as.
amended, 80 Stat. 1145,(1976), and
the implementing regulations in,43
CFR Part 2650, as amended, 40 FR
14734 (Apr. 7, .1976), and 43
CFR Part 4, Subpart J, hereby.
makes the following findings, con-
clusions and Decision reversing the
Decision of the Alaska State Direc-
tor, Bureau of Land Management
#AA-6661-A (hereinafter the
State Director).

Pursuant to the regulations in 43
CER Part 2650, as amended, and
Part 4, Subpart J, the State Di-'-
rector is the officer of the United
States Department of Interiorwho
is authorized to make decisions on
land selection applications involve.
ing Native Corporations under the
Alaska Native Claims Settleient
Act, subject to appeal to this Board.

FACTUAL BACKGROUND.

The lands in dispute were se-
lected in 1965 by the State of
Alaska pursuant to sec. 6(b) of the
Alaska Statehood Act, 72 Stat. 339,
dmnnded,'48 US.C. ch. 2' (1970)'
(hereinafter "the Statehood Act").
Subsequent to the filing of Native
Protest #AA-368 with the Bureau
of Land Management in 1966, the
lands were tentatively approved
but not patented to the State. The
lands are located within the-bound-
aries of the Municipality of
Anchorage, previously the Greater
Anchorage Area, Borough, and
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were made available by the State to
the Borough for selection pursuant
to Alaska Statute sec. 29.18.190,
which permits a 'borough to select
up to 10 percent of the vacant, un-
appropriated, unreserved State
land within its boundaries. The
borough selected the lands in 1968
and the State on Apr. 11, 1969,
tentatively approved the selection
under procedures, outlined in
Alaska Statute sec. 29.19.200, which
parallel selection procedures fol-
lowed by the State of Alaska pursu-
ant to sec. 6(g) of the Alaska
Statehood Act. In connection with
its land selection and the State's
tentative approval, the borough
solicited and received the approval
and consent of the Eklutna Village
Council,. expressed in two docu-
ments entitled Resolution No. 68-9
and Resolution No. 68-10, executed
in Oct. 1968.

The initial resolution, designated
Resolution #68-9 read as follows:

WHEREAS, the Native Village of
Eklutna has filed a claim and protest

concerning certain lands in the State of
Alaska, which claim is identified 'as
Native Protest AA-368 in the Bureau of

Land Management records, and
WHEREAS, it has come, to -the atten-

tion of the Village Council that the

Greater Anchorage Area Borough is

desirous of obtaining title to certain
lands in the Chugiak area in order to vest
in itself title to the site of the Chugiak.
High School and the surrounding parcel

of land for school purposes, and for the
construction of a new school, and

WHEREAS, it is not the intention of
the Native Village of Eklutna to' with-;
hold the granting of clearances on lands
which are to be made available for
public use and benefit, and most particu-
larly in matters of public education '

NOW, THEREFORE, BE IT RE-
sSOLVED, that the Native Village of
Eklutna hereby withdraws its objection
to the selection by the Greater Anchorage
Area Borough of the following described
pareels of land in the claimed area to be
used for shool purposes:
Lots Five (5), Six (6) and Seven (7)'

of the Southeast One-quarter (SEW/4) of

the Northwest One-quarter (NWW4) of
the East One-half (E½/_), of the South-
west One-quarter (SWWY) of Section 19,

Township 15 North, Range 1 West,
Seward Meridian.

BE IT FURTHER RESOLVED that
such consent to the selection of the above
described lands by the Greater Anchor-
age Area Borough is given without pre-

judice to the rights of any of the Native

people of Alaska to be compensated for

such lands.

The second Resolution No. 68-10,
corrected the land description to
read:

Lots Five (5), Six (6) and Seven (7)
in Section Nineteen (19), and 'that por-

tion of the East One-half (E'/ 2 ) of the

Southwest One-Quariter (SW/4) of Sec-
tion Nineteen (19) lying westerly of the

relocated Glenn Highway right-of-way;
all of which lands are located in'Tovn-

ship 15 North, Range 1 West, Seward
Meridian, containing 138.33 acres more

or less.

The Borough then constructed
upon the land a public high school,
elementary school, and associated
facilities which have been in opera-
tion since their completion.

Subsequent to these events, the 
settlement at Lklutna was certified
eligible for benefits and incorpo-
rated as a Native Village pursuant
to ANCSA, and, under sec. 11(a)
of ANCSA, the Bureau of Land
Management withdrew certain
lands in the townships surrounding
the village for selection by te Til-
lage Corpotatioli, Eklutna, Inc.
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Included in the withdrawal, and
selected by Eklutna, Inc., are the
lands on which the public school
facilities are located. Thus arose
the conflict leading to this appeal.
The Greater Anchorage Area Bor-
ough has subsequently merged with
the City of Anchorage and the re-
sulting unified government, called
the- Municipality of Anchorage,
now exercised all powers and suc-

*ceeds to all responsibilities of the
predecessor Borough. The term
"the Municipality" will be used
herein to refer to both the former
Greater Anchorage Area Borough
and the present unified government.

PROCEDURAL
BACKGROUND

On Aug. 29, 1975, the State Di-
rector, Bureau of Land Manage-
ment issued a Decision rejecting in
part village selection AA-6661-A
of Eklutna, Inc., for lands de-
scribed as Lots 5, 6, and 7, and
E1/2 SW1/4 of Sec. 19, T. 15, N., R.
1 W., Seward Meridian. The Deci.
sion notified Eklutna, Inc., of its
appeal rights and stated that if an
appeal was taken, the adverse par-
ties to be notified were the Greater
Anchorage Area Borough and the
State of Alaska. Eklutna, Inc.,
timely appealed, serving copies of
its Notice of Appeal on the Muni-
cipality and the State Division of
Lands as directed. In an Order
dated Oct. 24, 1975, the Board des-
ignated necessary parties as fol-
lows: State of Alaska; State Direc-
tor, Bureau of Land Management;
Eklutna, Inc.; Cook Inlet Region

Inc.; and the Municipality of An-
chorage.

Various parties in motions filed
throughout the course of the appeal
have requested the Board to extend
the time in which documents could
be filed, to accept additional briefs,
to hold a prehearing conference,
and to hear oral argument. All mo-
tions have been granted or denied
with the exception of the motion of
the Municipality of Anchorage. for
oral argument, which is hereby
denied because the issues have been
briefed voluminously and oral argu-
ment would not be of significant as-
sistance. in deciding the appeal.

On Mar. 26, 1976, the Board ,in
an Order scheduling a conference
outlined the issues presented by the

,appeal which are listed in the sum-
mary of parties' responses to is-
sues, herein.

A conference, held Apr. 29,
1976, and attended by all parties,
resulted in the following stipula-
tions:-

1. The lands which are the subject of
this appeal are lots 5, 6, and , and that
portion of the E/ 2 SW1A/ west of the
relocated Glenn Highway right-of-way in
Sec. 19, T. 15 N., R. 1 W., Seward Me-
ridian; the exact acreage of such lands is
not relevant to this appeal.

2. No municipal corporation organized
under the laws of Alaska known as
Eklutna, or having as its population cen-
ter the settlement at Eklutna, is located
within the disputed lands but the said
settlement at Eklutna and the lands
which are the subject of this appeal are
located within the boundaries of the Mu-
nicipality of Anchorage.

It was further agreed that Eklutna,,
Inc., and the Municipality of An-
chorage would file additional ma-
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terials within 30 days from the date
of the Order summarizing-the con-
ference, and that all parties would
then have an additional 30 days in
which to file any response desired to
such materials.

On Apr. 7, 1976, regulations re-
quiring the Bureau of Land Man-
agemlent to publish decisions to con-
vey lands were published in the
Federal Register (Title 43, Ch. II,
Part 2650, Sec. 2650.7, 41 FR 14737

"(1976)). On May 26, 1976, the
Board issued an Order requiring
the Bureau of Land Management,
consistent with this regulation, to
publish certain proposed decisions
from which appeals currently be-

"fore the Board had been filed. How-
ever the Board deeied the record
elosed on certain appeals filed sub-
stantially before promulgation of

-these regulations, including the
present appeal, and did not require
publication of the decisions ap-
pealed from in these cases.

Accordingly, the record before
the Board consists of the BLM ap-

-peal files, Notice of Appeal, all
documents filed by all parties sub-
sequently, and the Board's Orders
relevant to the appeal.

STATUTORY AND REGULA-
TORY PROVISIONS

Of particular relevance to the ap-
peal are the following statutory
*and regulatory provisions, quoted
in the Appendix hereto:

1. Treaty of Cession, Mar. 30,
1867, Art. III, 15 Stat. 539, 542.

,2. Organic Act of May 17, 1884,
-see. 8, 23 Stat. 24, 26.

3. Alaska Statehood Act, July 7.
1958, 72 Stat. 339, sec. 4, 6(b) and
6 (g ).

4. Alaska Native Claims Settle-
ment Act, 43 U.S.C. §§I60-16924
(S ipp. IV, 1974), as amended 8'
Stat. 1145, sees. 3 (e), 4,. 1 (a) (1),.
11(a) (2), 14(c), 14(g) and 22(b).

5. Regiulations contained in 43
CPR 2650.3-1, 43 CFR 2650.5-4,
and 43 CFR 2651.4.

DISCUSSION OF ISSUES

The basic question for decision is
whether lands selected by the Muni-
cipality from lands tentatively ap-
proved to the State are available for
selection by Eklutna, Inc. Resolu-
tion of this question requires con-
sideration of subordinate issues,
raised and briefed by the parties-
and listed in the order of- Mar. 26,.
1976. These issues are addressed for
purposes.. of this Decision in a slight-
ly different sequence than that fol-
lowed, by the parties in response to
the Order; each party's responses
to the issues.as listed are sum-
marized. as follows for the record.

SUMMARY OF PARTIES'
RESPONSES TO ISSUES

OUTLINED BY BOARD

. JIT7 hether,. upon tentative ap-
prova of State land seleotions
under the Statehood Act, the
.State of Alaska acquid a pres-
ent interest in such lands in the
nature of equitable title ?

The Municipality contends that
equitable title vested in the State
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upon identification of lands for
selection pursuant to sec.. 6(g) of
the Statehood Act, and that third-
party interests derived from the
State's equitable title prior to pas-
sage of ANCSA cannot be divested
by the State's subsequent voluntary
relinquishment.

Cook* Inlet Region argues that
neitlier selection of land by the
State, nor tentative approval of
'such selections, vests in the State
any present interest or equitable
title which would entitle the State
to issuance of patent as a minis-
terial act. Cook Inlet contends that
even after tentative. approval, the
Secretary has the duty to inquire
into the validity of the conveyance,
and intervenmig factors may pre-
vent vesting; here, an. intervening
factor was the assertion of Native
claims. Pointing out that the lands
were the'subject of Native Protest
;lAA-368, filed before tentative ap-
proval, Cook Inlet cites Alaska v.
Udall, 420 F. 2d 938 (9th Cir. 1969.),
cert. dnisd, 397 U.S. 1067 (1970)
and Edwardsen v. Morton, 369 F.
Supp. 1359 (D.D.C. 1973), for the
proposition that tentative approval
was oid'when given. Cook Inlet
argues that, because of the Native
protests, the land could not have
been-- considered "vacant, unappro-
priated, and unreserved" as re-
quired for selection.

B. Whether such interest in the
.State, if any, 'was affected by
ANCSA?,

The Municipality' contends that
the lands in which the State had

such an interest were not "public
lands" as defined in sec. 3(e) .of
ANCSA. The remaining parties
discussed this question. in connec-
tion with other issues.

S. Vhether the,. n ity is an
entity. legally . capable of itself
constituting a third party whose
interest, in, the, disputed. lands is
protected as avalid eisting right
itnder ANCSA; or whether. the
Munwicipality is so indistinguish-

ably identified with the State of
Alaska as to preclude 'such a
result?

Eklutna and Cook Inlet Region
argue that the Municipality is an
instrumentality of the State which
acts as the State's "alter ego" in the
selection process;. and that such
political subdivisions of the State
were not intended by Congress to
impede Native selections. Eutna
further argues that the only paifies
holding valid existing rights pro-
tected by ANCSA are those holding
leases or contracts with the State.

The Municipality replies that it
is a public corporation. with the
powers to exercise governmental
and proprietary functions .which
remain in force until revoked. or
modified by legislation. or constitu-
tional amendment. The Municipal-
ity claims autonomous powers to
acquire, manage, and dispose of
land, independent of State control.
It'denies any part in the State selec-
tion process in that, under. sec. 6 (g)
of the Statehood Act, the State may
not delegate its selection rights, and
theState has consistently rejected
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Borough selections of State lands
prior to the State's receipt of tenta-
tive approval.

4. Whether the State, by approval
of a selection by the Municipality
of lands te'ntatively approved to
the State, or by convetance of
Such lands by Other procedures,
created in the Municipality a
'vad eting ritO

'The Municipality- contends. that
the prohibition in sec. 11(a) (2) on
creation of future third-party in-
terests:by the State does not affect
the validity of such interests re-
ated previously, and the State can-
not waive third-party rights cre-
ated prior to ANCSA. Eklutna
asserts, to the contrary, that the
States approval of the -Borough
land selection did not create a valid
existing right because approval was
conditional on the State's receiving
title, and 'the State's right to title
was extinguished by ANCSA as
was aboriginal title. Eklutna con-
tends that' ANCSA protects only
those interests enumerated in sec.
14(g) of ANCSA; that the Munici-
pality's interest does not arise from
a lease or contract so protected and
that if it did, Eklutna would re-
ceive conveyance of the lands, suc-
ceeding to the State's interest as
lessor/contractor. Eklutna distin-
guishes the facts in State of Alaska,
19 IBLA 178 (1975) from those in
the present appeal because in the
former case a patent had issued to.
a borough with the approval of
Native groups, while under the
present circumstances the State,.
having received tentative approval,

approved the Municipality's selec-
tion but did not issue patent.

The'Municipality responds that
the State, by approving the Bor-
ough's selection, entered into an ex-
ecutory contract to convey the land
pursuant to A.S. 29.18.190-200. It
is the Municipality's'position that
all the circumstances of the school-
site acquisition (tentative' approval
of the State selection, State ap-
proval of the Municipality's selec-
tion in conjunction with the 'con-
senting resolution of the Eklutna
Village Council, and construction
in reliance of such approvals and
consent) created in the Mticipal-
ity a valid existing right within
the non-exclusive enumeration of
rights in sec. 14(g) of ANCSA, or,
alternatively, a contract right.

Cook Inlet asserts that the. State
never received a vested interest in
the lands and could not convey one
to the Municipality. The State's
right to title was, merely condi-
tional as recognized in 11 AAC'
54.480, State regulations providing
for cancellation of conditional sale.
contracts on lands selected under
Federal grants, if the State does:
not receive title. Cook Inlet argues
that the only interests which the
State was legally authorized to cre-
ate in lands tentatively approved.
under sec. 6(g) of the Statehood.
Act were conditional leases and con-
ditional sales; that only leases sur-
vived withdrawal under sec. 11(a)-
of ANCSA because of specific
mention in sec. 14 (g); and that the
only, interests protected by sec. 22
(b) of ANCSA are, those derived
from the entries listed therein:
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homesteads, headquarters sites,
trade and manufacture sites, and
small tracts. Eklutna also chal-
lenges the Municipality's selection
onprocedural grounds, because the
State failed to establish formal se-
lection procedures as required by
law, and because an ordinance of
the Greater Anchorage Area Bor-
ough required the Borough Assem-
bly to authorize by resolution the
acquisition of land nder grant pro-
grams in which the acreage was lim-
ited, and there is no evidence that a
resolution was voted.

5. Whether the interest so acquired,
if any, of the Municipality Tnaist
be supported by valuable consid-
eration to comstitute such a valid
existing rnight-?

The Municipality argues various-
ly that assumption of local govern-
ment powers is in itself sufficient
consideration for a land grant; that
each such selection diminishes the
Borough's remaining entitlement to
a total of ten percent of the State
lands within its boundaries and
thereby constitutes consideration
under a- theory of legal detriment
incurred; that State statutes permit
land grants without consideration
as has traditionally been the case
with grants from the sovereign;
that the Municipality's expenditure
of public funds on construction of
school facilities, in reliance on the
State's approval and the consent of
the Eklutna Village( Council offset
the need for consideration; and that
Native groups having failed to pro-
test during' construction of the

kLUTNA, INC. 629
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school facilities, are estopped to- do
so ow. Eklutna and Cook Inlet
Region respond that the Borough's
assumption of a -duty owed, i.e.,
that exercise of local government
power, is not consideration and in
any event was not bargained for;
that receipt of a part of the land
granted to the Borough by the State
is not consideration for the grant;
and that the State was empowered
under see. 6 (g) of the Alaska State-
hood Act to make only conditional
sales; and conditional leases, both
transactions requiring considera-
tion,; and that any State grant of
lands to the Borough was void un-
der sec. 6(g) because it was a grant
extended without consideration.

6. WhetheriEklutna, Inc., is pre-
eluded from selection of the lands
in dispute. by the execution by the
Eklutna Village Council of Reso-
lutions 68-9 and 68-10?

The Municipality takes the posi-
tion that Eklutna, as a result of the
execution of such resolutions, is now
estopped to select the land and
sites, State of Alaskasupra, f6r
the proposition that conditional
patent with. approval of a concerned
Native group passes title. Eklutna
and Cook Inlet answered that while
the Village Council may have con-
sented to the Borough's selection of
the' lands for school purposes, they
reserve the right to compensation in
the future and that such compensa-
tion, under ANCSA, includes: the
right to incorporate and select such
lands. Eklutna further argues that
the Eklutna Village Council W9vs ,

E]
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volunteer organization without
legal status whikh had no'authority
to waive the claims or rights of the
shareholders of Eklutna, Inc.; a'viLh
'age Corporation organized 'under
ANCSA. Eklutna notes that'the set-
tlement~ or Village' of Eklutna has
at no time been. origanized as a reser-
vation, municipal corporation, or
any other legal entity and that the
Vklutna Village Councill was merely
a committee which unsuccessfully
sought legal status for' itself and
for' its village but which never suc-
cessfully achieved it prior' to the
enactment 'of ANCSA and recogni-
tion of Eklutna as a Native Village
under the Act.'

7. Whether E7lutna, Inc., Upon 're,-
ceipt of patent to the lande in dis-
pute in the subject appeal will be
reguired to'reconvey such lands
to' the Municipality,' o' to 'the
State in trust for .such other U-
nicipal. government as. may be

, established in the future within
"the' boundaries of the N'ative vil-

Iage of Ekldutna, pursuant to sec.
;4(c) (3) of AxNSAY

'The Municipality argues that it
will not, pointing out 'that the lands

are not in physical proximity to the
village site. Eklutna, on the other
hand, argues that such a reconvey-
ance is required and that this
construction of sec. 14(c) (3): of
ANCSA: is necessary so as not to
-prejudice Alaska Natives. Cook In-
let 'Region, contrary t Eklutna's
.position, contends -that the recon-
veyance provisions do not apply be-
cause the Municipality of Anchor-
age is not "in" the Village of Ek-

lutna and State law (A.S. 44.47.150
(1975)) as well as' ANCSA provide

for conveyance to: the State in trust
for any Municipal' government or-
ganized in the; future '5in' the vil-
lage. Cook Inlet contends that the
Borough was considered, to be: so
identified with- the State that its in-
terest must fail with the State's. TA
under ANCSA. Cook Inlet further
argues. strongly. that' .since all the
provisions of ANCSA regarding
protection of valid existing rights
appear to be ambiguousias, applied
to boroughs and in this case to the
Municipality of Anchorage,. such
ambiguity must be construed in
favor of the Natives.

ANALYSIS

In order to decide whether lands
selected by the Municipality from
-lands tentatively approved, but not
yet patented, to the State. are avail-
able for selection by Eklutna,' Inc.,
it must first be determined whether
the State 'upon tentative, approval
acquired equitable title to such
lands.

[1] In public land law, the term
"equitable title" is 'generally used
to describe the interest held by an
entryman who, upon full. compli-
ance with requirements of the law,
has rights in the land. superior to
all other claims, and is entitled to
issuance of patent by the Federal
government, which holds only legal
title to the land. Describing such a
right to issuance of patent, the
Court in Arnstrong. v. all, 435
F. 2d 38 (9th Cir. 1970) stated:
Where [a]: claimant to public: land- has
done :all that is required to perfect his
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claim * * * and validity of his title may
no longer be questioned, there is a plain
.duty on part of government official to
act and mandamus will lie to compel that
.aetion. S * * . - :

[2] The' holder of equitable title
has a vested interest; i.e., that inter-
est, acquired by a. party when all
prerequisites for the acquisition of
title have. been complied Waith,
which, attaching to the land, de-
prives Congress of its power to dis-
pose of -the property. (Shepley v.
Cowan, 91 U.S. 424, -23 L. -Ed. 424
(1875)). Such vesting of title is con-
sidered- a disposal -of the land; ie.,
"*-* * that final and irrevocable. act
by which the right of a person, pur-
chaser, or grantee, attaches, and the
equitable right becomes complete to
receive the legal title by a patent or
other.appropriate muode- of trans-
fer.".* * * (Assibooine and Sioux

riBes v. Nordwiclk, 378 F. 2d 426,
429. (9th Cir., 1967)). -

Thus, the assertion that equitable
title vested in the State upon tenta-
tive approval of a land -selection
would be: completely inconsistent
with. the withdrawal for Native
selection, in sec. 11 (a) (2) of
ANCSA,- of- lands "that have been
selected by, or tentatively approved
to, -but not yet patented to, the
State *," for the vesting, of title
would deprive Congress of th6 pow-
er to -dispose of the lands. for any
purpose, including the settlement of
Native claims:

As in the case of individual en-
trymen, a State's title vests and the
State is deemed to hold equitable
titl -when all requirements for
acquisition of the land have been

performed, save -for ministerial
acts by the Federal government. In
some cases, where the State had no
right.to select particular lands, but
simply received- school grant sect
tions designated by number, title
was held not to: vest until final sur-
vey: was completed and ;approve,1
United States v. Tfyov?-ng, 331 U.S.
440, 91 L. Ed. -1590 (1947.)-

Where the State or other grantee
exercised the right to select partic-
ular lieu lands, granted in -ex-
change for lands to which the State
had held title, the, State's title was
held to vest upon selection,. and sur-
vey was treated as a mere minis-
terial' act. (Payne v. Ne t.o Mexico,
255 U.S. 367, 65 L. d. 680 (1921),
Payne v. Central Pac. Ry. Co., 255
U.S. 228, 65 L. Ed. 598 (1921);
Wyoming v. United States, 255 U.S.
489, 65 L. Ed. 742 (1921) ).See also
APpea1 of Seldovia Native Associa-
tion, 1 ANCAB 65, 83 I.D. 461
(1976).

The State of -Alaska's: claim to
the lands in dispute arises under the
Aklaska Statehood Act, which grants

to: the State .the right to select ap-
proximately one hundred and three
million acres of. "vacant, unap-
propriated, and unreserved" lanid.
(72 Stat. 339, 340, secs. 6(a) and
6();). (See Appenidix A, p. 660.)
The Statehood Act in sec. 6 (g)7
authorized the' State to execute
conditional leases and sales of
selected lands, after tentative ap-
proval by the Secretary of- the In-
terior but before issuance of patent.
(72 Stat. 339, 342.) (See Appendix
A, -supra.) The nature of- the
State's interest, in' such lands is
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crucial to the present appeal. The
Statehood Act was enacted against
a backdrop of the Native presence
in Alaska.

[3] In express provisions of the
Treaty of Cession and the Organic
Act of 1884, and through dis-
claimers in the Statehood Act,
aboriginal title in Alaska received
statutory protection in addition to
that normally extended on the basis
of Native occupancy.

The Treaty of Cession, 15 Stat.
539, 542 (1867) provided in Art.

Rights of inhabitants of the ceded
territory.

The inhabitants of the ceded territory,
according to their choice, reserving their
natural allegiance, may return to Russia
within three years; but if they should
prefer to remain in the ceded territory,
they, with the exception of uncivilized
native tribes, shall be admitted to the
enjoyment of all the rights, advantages,
and immunities of citizens of the United
States, and shall be maintained and pro-
tected in the free enjoyment of their
liberty, property, and religion. The un-
civilized tribes will be subject to such
laws and regulations as the United
States may, from time to time, adopt in
regard to aboriginal tribes of that
country.

The Organic Act of May 17,1884,
23 Stat. 24, 26 provided in sec. 8:

* * " That the Indians * * * shall not
be disturbed in the possession of any
lands actually in their use or occupation
or now claimed by them but the terms
under which such persons may acquire
title to such land is reserved for future
legislation by Congress: * * *

The Alaska Statehood Act July 7,
1958 (72 Stat. 339) further pro-
vides in sec. 4 (quoted in full in the
Appendix hereto):

As a compact with the United States
said State and its people do agree and
declare that they forever disclaim all
right and title to any lands or other prop-
erty not granted or confirmed to the State
or its political subdivisions by or under
the authority of this Act, * * the right
or title to which may be held by any
Indians,- Eskimos, or Aleuts * * * or is
held by the United States in trust for
said natives; that all such lands * e [the
right or title to whieh may be held: by
said natives or is held by the United
States in trust for said natives], shall
be and remain under the absolute juris-
diction and control of the United States
until disposed of under its authority, **

The Courts have recognized ab-
original title in Alaska. In Tee-Hit-
Ton Indians v. United States, 348
U.S. 272, 99 L. Ed. 314 (1955), the
Court held that while Indian title
unaided by statute was not. a com-
pensable right protected by due
process against the United States,
the historical policy of Congress
had been to extinguish Native title
through negotiation, not force, and
Indians had a right of occupancy
which the sovereign would protect
against intrusion by third parties.
Considering Indian rights of oc-
cupancy, the Court in Heeklcnan v.
Sutton contrued the Organic Act of
1884 as a statutory recognition that
Native possessory rights were suf-
ficient to ground a suit against
third parties for encroachment.
(Hecikman v. Sutton 119 F. 83, 89
(1902)). Alaska v. Udall, spra,
held that an Indian protest against
lands selected by the State of
Alaska could not be denied without
'adjudication of a claim of use and
occupancy; accordingly the State's
right to compel issuance of patent
for lands tentatively approved, and
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issuance of tentative approval for
lands selected, under the Alaska
Statehood Act failed pending such
adjudication. In Edwardsen v.
Morton, 369. F. Supp. 1359, 1375
(D.D.C. 1973). the Court stated:

-* . ** . * *

To summarize, the Statehood Act, read
as a whole and read in the light of a
legislative history showing an intent on
the part of Congress to avoid any prej-
udice to Native possessory rights until
such time as Congress should determine
how to deal with them, did not author-
ize the State to select lands in which
Natives could prove aboriginal rights
based on use and occupancy. According-
ly, tenative approvals by the Secretary
of Interior of land selections in which
such rights can be proven were void at
the time they were granted. * * *

[4] The Board concludes that,
until Congress acted to extinguish
rights of Alaskan Natives to use
and occupancy of aboriginal lands,
such rights remained as an encum-
brance on the fee, and'title to land
claimed by Alaska Natives, to
which use and occupancy might be
proved, was void when given.

The record shows that the State
selected the lands in question in
1965. In 1966, Mr. George Ondola,
Chairman of the Native Villaoe of
Eklutna, protested the State's se-
lection. He claimed that the lands
were in an Indian reservation and
in a claim filed by the Palmer In-
dians before the Indian Claims
Commission. He stated, " * * *
the Eklutna Indians have inhabited
the area which the State wishes to
select * * * and this area has been

used by the Eklutna Indians since
time immemorial and the Eklutn a

poeple hereby assert that any pat-
ent issued to the State of Alaska
would be contrary to their prior
subsisting right * (Native
Protest #AA-368; see also Hear-
ings on H.R. 13142 and H.R. 10193
before the Subcom. on Indian Af-
fairs of the House Comm. on In-
terior and Insular Affairs, 91st
Cong. 1st Sess., Ser. #91-8, p. 94,
Bureau of Land Management Pro-
test Map (1969)). The referenced
claim of the Natives of Palmer,
based on continuous prior use and
occupancy. and possessory rights,
was filed with the Indian Claims
Commission in 1951. (Hearings on
S. 35 and S. 835 before the Senate
Comm. on Interior and Insular Af-
fairs, 92d Cong. 2d Sess. p. .162
(1971), Submission of Jerome KUy-
kendall, Chairman.))

This claim was not adjudicated
but was dismissed upon enactment
of ANCSA. It appears that Resolu-
tions 68-9 and 69-10, signed by Mr.
George Ondola, purported to waive
Eklutna's Protest #AA-368 as to
the lands in dispute. There is no
evidence in the record indicating
such a waiver by the Natives of
Palmer, nor is there any indicatiorr
that the Natives of Palmer and the
Eklutna Indians were one and e
same group.

Pending adjudication of the
claims of the Natives of Palmer and
the Eklutna Indians, the lands in
question could not have been con-
sidered "vacant, unappropriated
and unreserved," as required'by sec.
6(b) of the Statehood Act so as to
be- available for State selection

633619] 
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within the doctrine of Alaska v.
UdaZl, supra, and tentative approv-
als of State selections of such
lands under the finding in Edward-
sen v. Morton, 'supra, would have
been void when given.

[5] Prior to ANCSA, the State's
interest in its tentatively approved
selections was subject to divestment
upon proof. of Native use and occu-
pancy, and was subject to Congress-
sional resolution and extinguish-
ment of Native claims; unadjudi-
cated claims of aboriginal title re-
mained "the only impediment to
selection of the lands." (E dwardsen
v. Morton, supra, at 1377.)

The' Board finds that the State
'did not upon tentative approval of
land selections under the Alaska
Statehood Act, prior to ANCSA,
acquire equitable title in such lands.

LEGISLATIVE HISTORY

[6] The express terms of sees. 11
and 12 of ANCSA make lands pre-
viously TA'd to the State of Alaska
available for selection by qualified
Native Corporations, indicating the
conclusion of Congress 'that such
lands were subject to disposal in
settlement of Native claims. A re-
view of the legislative history of
ANCSA, however, is essential to
understanding the awareness of
Congress regarding the impact of
such selections and resulting prob-
lems. Such a review leads the
Board to several broad observations
on the understanding and intent of
Congress regarding the State's title
to lands selected under the State-
hood Act. First, Congress had rec-

ognized legal uncertainties arising
from aboriginal title during consid-
eration and passage of the State-
hood Act, and understood that the
problem of unextinguished Native
claims remained to be resolved after
Alaska's admission. Second, Con-
gress was aware, during delibera-
tions on ANCSA, of conflicts be-
tween the State's tentatively ap-
proved selections under the State-
hood Act, and Native selection
rights contemplated as part com-
pensation for extinguishment of
Indian title. Third, despite argu-
ment to the contrary by the State,
Congress treated title to lands. ten-
tatively approved to the State
under the Statehood Act remained
sufficiently within Federal control
that disposition of such lands in
settlement of Native claims lay
within the power of Congress. And
fourth, in exercising this power,
Congress sought a reasonable com-
promise between needs of the State,.
Alaska Natives, and third parties.

The Alaska Native Claims Set-
tlement Act evolved from a series
of bills, variously sponsored and
supported, on which committees of
the House and Senate heard exten-
sive testimony over a long period of
time. Witnesses included Native
leaders appearing for the Alaska
Federation of Natives and regional
associations and their counsel; two
Alaska governors and members of
their administrations; Secretary
Walter Hickel and his successor,
Secretary Rogers C. B. Morton and
members of their staffs; represent-
atives of other Federal agencies, oil
and mining interests, conservation
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groups, and private individuals
with varying concerns.

Significant among the bills con-
sidered were H.R. .10193, 91st
Cong., 1st Sess. (1969), recom-
mended by the Federal Field Com-
mittee, and H.R. 13142, 91st Cong.,
1st Sess. (1969), the Department of
the nterior's response, introduced
during the 91st Congress.- In the
lHoulse during the 92d Congress,

Representative Wayne Aspinall in-
trocluced H.R. 3100, 92d Cong., 1st
Sess. (1971);' Representative Lloyd
Meeds spoiisored H.R. 7039, 92d
Cong., 1st Sess. (1971), based on
proposals of the Alaska Federation
of Natives; Representative John
Saylor introduced the Department
of the Interior's proposals as H.R.
7432, 92d Cong., 1st Sess. (1971);
and Representative Aspinall intro-
duced H.R. 10367, 92d Cong., 1st
Sess. (1971), which, amended, was
reported out to the House-Senate
conference 'committee in Sept. of
-1971. -

In the Senate; the Federal Field
Committee's bill, companion to
H.R. 10193, was introduced as S.
1830, 91st Cong., 1st Sess. (1969).
In 1971, Senator Jackson intro-
duced S. 35, 92d Cong., 1st Sess.
*(1971); Senator Harris introduced
the Alaska Federation of Natives
bill, S. 835, 92d Cong., 1st Sess.
(1971); the Department of the In-
terior's bill, S. 1571, 92d Cong., 1st
Sess. (1971), was introduced by
Senator Mondale. S. 35, amended
and renumbered as H.R. 10367,
passed the Senate and went to the
conference committee on Nov. 2,
1971.

These' proposals differed substan-
tially'as- to the quantity and source
of 'land and monetary entitlement
contemplated, and as t the orga
nizations envisioned to administer
the settlement. Potential conflicts
over rights to land and' money be-
tween the State of Alaska, assert-
ing entitlement under the Alaska
Statehood Act, and the .Natives,
under various settlement proposals,
were recognized and discussed
throughout Congressional .delibera-
tions leading to enactment of
ANCSA. The status of tentatively
approved land selections of the
State was debated extensively, and
resolution of this matter was cen-
tral to the settlement scheme which
Congress finally adopted.

While the State did not oppose
transfer of certain State-selected
lands to Native villages, the. State
from the beginning took the po-
sition that such lands, including
those not yet tentatively approved,
were- no longer. entirely Federal
lands, and could not be made avail-
able by Congress for Native selec-
tion. In testimony during hearings
on H.R. 13142 and H.R. 10193,
Governor Keith Miller in 1969
pledged that the State would trans-
fer title to. villages surrounded by
State-selected lands. Enlarging on
the Governor's testimony, Mr. G.
Kent Edwards, Attorney General
of Alaska, explained the State's
position:

* * * lands which are vacant, unap-
propriated and unreserved on which we
filed selection even though no tentative
approval has 'been received, that those
lands are really now along the road to

19]
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becoming lands of the State, and that
the Federal government's rights to those
lands are different than.they would have
been.if our selection had not been filed
and that, therefore, patent to those par-
ticular lands to another group would
have to come from the State.

(Hearings on H.R. 13142 and
H.R. 10193 before the Subcomm.
on ndian Affairs of the louse
Comm. on Interior and Insular Af-
fairs, 91st Cong., 1st Sess., Ser. No.
91-8, p. 164 (1969) ).

Although the Alaska Federation
of Natives' proposals were not at
that. time before the House in a bill,
the AFN stated its position clearly
in memoranda filed for the record
on H.IR. 13142 and H.R. 10193. The
basic position of AFN was that the
Alaska Statehood Act left uniinm
paired the power of Congress to re-
serve for conveyance to Alaska Na-
tives lands to which the United
States still held title.; that is, as be-
tween the State and the United
States, lands not yet patented.

Discussing the legality of Native
selections of lands already selected
by the State, and of a proposed
Native right to an overriding.2 per-
cent royalty on mineral revenues
from State and Federal lands, AFN
relied strongly on the disclaimer
language in sec. 4 of the Alaska
Statehood Act. Discussing the dis-
claimer, the AFN memorandumi
asserted:

The only possible significance of the
disclaimer is to preserve Congress's op-
tions with respect to selected and tenta-
tively approved lands. For it is only as
.to such lands .that the State could obtain
any rights through. the exercise of selec-
tions under Section 6. Nowhere in any

of the Committee reports on Alaska
Statehood legislation can there be found
any suggestion that .Congress intended
by the Statehood Act to extinguish the
Native claims and to remit the Natives
solely to claims against the: United
States. Such a construction of the, Act
-would reduce the disclaimer to an illu-

ion; * *

(Hearings on H.R. 13142 and
H.R. 10193. Beforetlhe Scomni.
on Indian Affairs of the House
Comm. on Interior and Insular Af-
fairs, 91st Cong., 1st Sess., Ser.. No.
91-8, p. 259 (1969.) -

AFN argued that Native claims
to more, than 90 percent of the land
in Alaska based on aboriginal use
and occupancy were legally valid,
based on the Federal policy of pro-
tecting aboriginal occupancy; that
only Congress could extinguish ab-
.original title; and that Congress
had never done so. (Hearings on
H.R. 13142 and H.R. 10193, supra,
pp. 181-184.) AFN asserted that
only if Congress had already made
an irrevocable disposition of: lands
was Congress precluded from con-
veying certain of the lands to Na-
tives and reserving a royalty inter-
est in other lands, as part of the
legislation by which it extinguished
aboriginal rights;' State selections
and: tentative approval theieof did
not constitute such a disposition be-
cause' of 'the disclaimer language
in sec. 4 of the Statehood Act.
(Hearings on H.R. 13142 and H.R.
10193, spra, p. 256.)

The, opposing positions of the
AFN and the State wYere again fo-
cused in an exchange between form7

er United. States Attorney Gen-
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eral Ramsey Clark, appearing: for
the AFX, and Senator Ted Stevens,
during testimony on S. 1830.

SENATOR STEVENS: It is my un-
derstanding there is no conflict between
the recommendations that are made here
today and existing State tights, that is,
in terms of State selections, already pat-
ented or State selections to which there
have been tentative approvals given, is
that correct?

MR. CLARK: There is no effort in the
Native settlement proposal here to inter-
fere with vested property rights, so where
there has been a full and unconditional
patent or deed to fee title, the Natives
recognize that as to that particular place
and they do not propose selection rights.

SENATOR STEVENS:* * $ Again, my
point is, as I understand it, the Native
people of Alaska are not contesting the
State's title to lands that have been pat-
ented or the State's title t lands to
which tentative approval has been given.
,In other words, we are hot going to go
back and try to reverse anything that
was done prior to the time the land freeze
was put into effect; isn't that correct?

MR. CLARK: Well, it is right as to the
patent * * *. On tentative approval, the

Federation had not taken a position on
that here. * * * The Federation had not

stated in this proposal that it makes no
claim.

SENATOR STEVENS: Let us make
sure we understand on& another. There
-are three divisions. There is the filing of
the State's selection which gives the State
-no rights. There is tentative approval
which gives the State equivalent [sic]
-title, and all that is left is the issuance
of patents;: and there is, the issuance of
-patents. Now, are you saying that your
clients have not taken a position on the
land to which the St-ate has been given
tentative approval after State selection?
I hope you know what you are -saying,
because that iS what Prudhoe Bay is on,
and that is what all of the North -Slope
discoveries- are based on; they are based

on-tentative approval. If there is a con-
fiIet in approval here for tentative ap-
proval, I want it in the record, and I
want to be very clear that everyone
understands it. * 8 *

2MR. CLARK: Well, let me have Presi-
dent Notti, who can, speak better for the
Federation than I, * * address himself
to that

MR. NOTTI: Senator, we have dis-
cussed this in our meetings, and as far as
patended lands go to State. or individu-
als, we here make no claims against that.
Lands.that have not been patented, have
not gone to final patent, and that in-
cludes tentative approval, we are not
willing t concede at this time that we
do not have selection .rights in these
areas. We think we do.

SENATOR STEVENS: You are not
willing to concede that the Statehood
Act, which gave the State the right to re-
ceive lands but have not been given final
approval, that is the TA. lands, you are
not willing to concede. that those are, in
fact, State lands and will not be affected
by this bill?

MR. NOTTI: No, Sir, we are not con-
ceding that.i

(HIearing on. S. 1830 before the
Senate Comm. on Interior and In-
sular Affairs, 91st Cong., 1st Sess.
(1969), pp. 344-345.)
: Senator Stevens in addition crit-

icized the AFN's position strongly,
concluding with the flat statement,

* I, as a Senator from Alaska,
will not support the Alaska Native
people in contesting the title of
the State of Alaska to the lands
patented or to lands to which tenta-
tive. approval. was given before the
land freeze.". (Hearings on S. 1830,
supra, p. 348.).

In S. 1571, the Department of
Interior retreated from its previous
Position that the sharing of reve-

227-314-77 4
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nues from oil development was un-
constitutional, and proposed Native
land. selection entitlement of 40
million acres in fee. Addressing the
possibility that villages: might be
surrounded by TA'd lands, it was
suggested that the villages would
have to select from lands outside
the TA'd area. (Hearings on S. 35,
S. 835, and S. 1571 before the
Senate Comm. on Interior and In-
sular Affairs, 92d Cong., 1st Sess.,
Part 2 (1971),: pp. 462, 463.) In
response to Native testimony that
village residents wished to select
lands in their immediate vicinity,
even if already TA'd to the State,
arrangements by which tile:State
could exchange suchland for others
were discussed Senator Stevens
endorsed this concept, as an alterna-
tive to the disturbance by Congress
of tentative approvals. (Hearings
on S. 35, S. 835, and S. 1571, sufpra,
pp. 469-472.) The AFN opposed it,
urging that the TA land problem
-be solved by Congress and thatCon-
gress provide the same selection
rights for villages on TA's lands as
for all other villages. (Hearings on
S. 35, S. 835, and 5. 1571, supra, p.
473.)

In support of its position, the
AFN introduced into the record a
letter from former Secretary. of the
Interior Stewart L. Udall to
Senator Jackson, Chairman of the
House Committee on Interior and
Insular Affairs, which explained
the Secretary's interpretation of
the effect of TA's on Native land
claims:

According to my understanding, a
question has arisen in consideration of

the pending Alaska Native Claims Settle-
ment Bills as to the impact upon the
Natives land rights of tentative approval
by the Secretary of the Interior to aland
selection by the State of Alaska pursuant
to-the 1958:Statehood Act. I am writing,
therefore, in order to clarify for your
Committee the position I took on this
question during the: period of 1961-1969
when I served as Secretary and thus was
ultimately responsible for the issuance of
all tentative approvals for State land
selections.

At the offset I wish to point out that,
even while the Department still was
processing State land selections, we knew
that substantial portions of Alaska were
the subject of Native claims based upon
traditional patterns of use and occupancy,
including subsistence hunting, fishing and
gathering and,- indeed, many State's
selections in- fact were the object of
specific Native protests. In giving tenta-
tive approval to some State selections, I
can assure you that I, as Secretary, did
not intend to prejudge these Native
claims or in any other way to foreclose
the Natives from showing their entitle-
ment to the land. I then took the posi-
tion, as I do now, that proof of Native
ownership would bar the issuance of a
patent to the State, regardless of whether
or not the, State's land selection had been
given tentative approval.

.As a positive indication of the Depart-
ment's views during my term of office, I
need cite only the case of State of Alaska
v. Udall, 420 F. 2d 938 (9th Cir. 1969),
in which the State attempted to force
me through a mandamus action to issue
a patent to a tentatively approved selec-
tion of land which also was claimed by
the Native Village of Nenana. The Fed-
eral Government vigorously resisted
'Alaskas contention that tentatively ap-
proval materially changed the legal
status. of selected land and that the Na-
tives claims could or should be overriden,
and our position ^was sustained 'by the
United.'States Court of Appeals for the
Ninth Circuit. I do not see how any other
result could have been reached in view
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of Section 4 of the Statehood Act under
which Alaska disclaimed all right and
title to "any lands or other property (in-
eluding fishing rights), the right or title
to which may be held by any Indians,
Eskimos, or Aleuts *.

Finally, I wish to note that the Natives
protests against State land selections
never have been determined within the
Department, but rather have been held
in abeyance during the "land freeze."

Thus, if the proposed Settlement Act
prevents Native villages from obtaining
title to tentatively approved State land,
selections in all cases, as several of; the
bills would provide, Congress will, in
effect, have legislatively decided such
protests adversely to the Natives with-
out a hearing on the merits.

(Hearings on S. 35, S. 835, and
S. 171, supra, pp. 489, 490.)

The, difficult issue of selection
priorities between the State and vil-
lages to TA'd lands surrounding
the villages was discussed by vari-
ous witnesses. While the State con-
tinued to favor a system of land
exchanges, under the auspices of
State legislation, such legislation
was not .enacted. (Hearings on S.
35, S. 835, and S. 1571, supra, pp.
491, 494.) John Barbridge testify-
ing on the "Administration Bill,"
S. 1571, summed up the AFN
position:

What the draftsmen of this Bill ob-
viously preferred to ignore is that the
Native villages did not impose themselves
on the State's selections and the Federal
reserves. The villages were there first
and have always had preeminent posses-
sory rights. Fairness requires that the
Natives' rights to retain land in the
vicinities of their villages be paramount
and not subordinate to State and Federal
interests which in most cases did' not
come into existence until centuries after
the villages were established.

(Hearings on' S. 35, S. 835, and S.
1571, supra, pp. 497,498.)

Similar concerns were stated dur-
ing hearings on H.R. 3100, H.R.
7039, and H.R. 7432.in May of 1971.
Querying Secretary Morton and
Department of the Interior Solici-
tor Frank Bracken on HR. 7432,
which made TA'd lands unavailable
for village selection, Representative
Patsy Mink noted that as many as
seventeen villages might be effected
by the prior rights of the State, and
questioned the rationale for treat-
ing tentatively approved lands the
same way as patented lands. (Hear-
ings on H.R. 3100, H.R. 7039, and
H.R. 7432' before the Siibcom. on
Indian Affairs of the House Comm.
on Interior and Insular Affairs, 92d
Cong., 1st Sess., Serial No. 92-10
(1971), pp. 109,110.)

Governor Egan again sought to
solve the problem through State
legislation:

The *State recognizes that a problem
exists with regard to lands actually oc-
cupied by Natives which have been se-
lected, tentatively approved or patented
to the State already. I have introduced
legislation in the Alaska Legislature to
withdraw one township per village and
to recognize and grant title to individuals
through the State when that individual
would have been entitled to an Indian
allotment but for the selection or patent.

Pending this legislation to make per-
manent the withdrawal, the withdrawals
have been accomplished by administra-
tive action. In addition the State al-
ready has laws on the books designed to
enable it to trade lands when acquired
by Natives under the claims to allow
villages to increase their holdings in the
immediate proximity.

6191 
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(Hearings on H.R. 7039, and
H.R. 7432, spra, at 133.)

A copy of the above-referenced
legislation is reproduced in the
hearing record. The bill provided
for withdrawal from entry or dis-
posal under Alaska aw, subject to
valid existing rights, of all unap-
propriated public lands of the State
within the single township enclos-
ing each village listed in S. 35, or
any village meeting the same cri-
teria. The statement that with-
drawal is subject to valid existing
rights contemplates that the State
may process to approval or rejection
under the State public land laws
any entry made prior to the legis-
lation. Public lands of the State
are defined as those which have

been, or may be, selected under the
Statehood Act. (Hearings on H.R.
3100, H.R. 39, and H.R. 7432,
supra, pp. 368, 369.) The bill was
never enacted.

Representative Lloyd Meeds,
sponsor of the "AFN bill," H.R.
7039, discussed the problem of vil-
lages surrounded by TA'd lands
with Governor Egan and Attorney
General John Havelock. Governor
Egan agreed that special arrange-
ments should be made for these vil-
lages, and Mr. Havelock expressed
doubts as to whether Congressional
or State action was appropriate.
(Hearings on H.R. 3100, H.R. 7039,
and H.R. 432, spra, at 153, 154.)
The following exchange then took
place:

MR. MEEDS: Well, let me tell you just
for your own edification what some of
us think we can do. We think that under
Sec. 4 of the Statehood Act that we

could go clear back to all those lands if
We deenied it essential to do so.

M R. HAVELOCK: There is a substan-
tial legal question, we believe, Mr. Me eds,
that would be involved in that. As I say,
I think it is preferable to avoid it.

MR. S1EEDS: I agree, but some of us
'feel ve can do it.

MR. HAVELOCK: I am sure.
' MR. MEEDS: In any event, Would you

be willing * for the State of Alaska
to contribute to villages on the TA'd
lands, what the Federal Government is
willing to contribute to the other
villages?

-MR. HAVELOCK: I think on the pat-
terns sot out by Governor Egan that the
State would, if that is the formula
adopted the State would. I think legally
the simplest way to handle is on a trad-
ing basis.

(Hearings on H.R. 3100, H.R.
7039, and H.R. 7432, suprd, at 154.)

Pursuing the question of TA'd
lands, Representative Patsy Mink
inquired whether the State would
abide by a decision of Congress to
set aside four townships for village
selection, including TA'd lands.
Mr. Havelock then noted the prob-
lem central to the present appeal:

-* * Now there is also a problem with
some of these villages being semi-urban
or close around urban areas, on the Kenai
Peninsula in particular, for that matter
Eklutna is recognized as asically a sub-
urb of. Anchorage. If you start swooping
up areas like four townships of all ap-
proximate [sic] land around there you
basically cut AnchSorage in a ring of
Native-owned land. You are talking about
surface values, various substantial sur-
face values, because of the urban nature
of the land. (Italics added.)

(Hearing on H.R. 3100, H.R. 039,
and H.R. 7432, Suprs, at 160.)

Asked bv Mrs. Mink how many
urban areas existed in which Native
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selection of four townships would
prevent growth and expansion, Mr.
Havelock replied 'that there were
probably two or three. (Hearings
on H.R. 3100, H.R. 7039, H.R. 7432,
-supra, p. 161.)

Mrs. Mink responded:

So the effects of such a subrfgation of
State rights,; with the exception of the
urban areas, would cause no other con-
flict insofar as your analysis of the situ-
.ation? * * * Am I interpreting your
statement correctly that your only reser-
vation is in a city area like Anchorage
where this would limit.the development
of the city?

(Hearings on H.R. 31'00, H.R. 7039,
and H.R. 7432, supra, at 161.)

Governor Egan responded affirm-
atively, and agreed:'that the Com-
mission establishedunder H.R. 7432
and H.R. 7039 should work closely
iwith the State to adjust the equities
in such situations. S. 35 provided
for establishment of such a body
but the concept was dropped in H.R.
10367.

The AFN continued to oppose
Governor Egan's proposal to solve
conflicts between village selections
and tentatively approved lands
-through State legislation. In a let-
ter to James Haley, Chairman of
the Subcommittee on Indian Af-
-rairs, counsel for AFN pointed out
that the State legislation contem-
-plated a withdrawal of only one
township enclosing each village, as
against four proposed by AFN;
-that the State could not convey sub-
surface minerals to the Natives;
and that Congress could and should
resolve this. inequity through the
exercise of its reserved powers

under the Statehood Act to make
TA'd lands available for Native
selection. (Hearings on H.R. 3100,
H.R. 7039, and H.R. 7432, s8pra, at
376.)

The State responded to the AFN's
presentation by testimony, as well
as memoranda, and briefs, on the
record before the Senate and the
House (See: Letter from G. Kent
Edwards, Attorney General, State
of Alaska, to Hon. Wayne N.
Aspinall, Sept. 5, 1969. Hearings on
H.R. 13142 and H.R. 10193, supra,
240-249; Letter from G. Kent Ed-
wards, Attorney General, State of
Alaska, to Hon. Henry M. Jackson,
Oct. 6, 1969, Hearings on S. 1830,
spa 404-A82.)

Appearing on behalf of nine Na-
tive villages and the Kenai Penin-
sula Native Association, Mr. Hugh
F., Fleischer of the Alaska Legal
Services Corporation contended
that the lands surrounding village
sites was clearly not "vacant" within
the terms of the Statehood Act, and
therefore were not properly selected
by the State. Mr. Fleischer referred
to the authority recognized by: Con-
gress to dispose of 2 percent royal-
ties from tentatively approved
lands. He stated:

: e * that same authority should be
used in the case of contiguous lands to
villages that otherwise would be pre-
cluded from an adequate and equal se-
lection.

We are asking for only one thing and
that is these villages be given equal foot-
ing with all the other villages in the
State and not limited in selection rights
that they would otherwise have for the
tentative approval that exists with re-
spect to their contiguous village lands.
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(Hearings on H.R. 3100, H.R. 703.9,
and H.R. 7432, supra, at 326.)

Responding to Mr. Havelock's re-
Marks on imterference with urban
areas, Mir. Fleischer responded with
testimony which appears to have
lost considerable clarity in tra -
scription and which, as reported,
appears likely to have been mis-
leading. Mr. Fleischer's testimony
is recorded as follows:

The only two urban areas that would
be possibly. affected by any of the vil-
lages in .question here are first. of. all
are Klukcwan, which is a small village
261/2 miles north of Anchorage and sep-
arated from Anchorage by the Fort Rich-
ardson Military Reservation.

I have observed between. Anchorage
and Kiulzwan hundreds of moose graz-
ing in the, land that separates the vil-
lage of Mautzutma from Anchorage and
I don't think there i a basis for assert-
ing.that.is part of the metropolitan An-
chorage area. * * * We don't think that

this legislation we are proposing would
ereate any serious problems with respect
to third party, interests in view of the
fact that in most cases we are discussing
and most of the parties are not estab-
lished third party interests and simi-
larly neither the Department of Interior
nor the, Department of State asserted
any mineral lands here. -

We feel. Congress has authority to en-
act legislation that would put these vil-
lages on equal footing with, the other
villages. We feel that the strong facts
that relate to the subsistence needs of
the villages to the lands in question that
Congress should amend whatever legis-
lation it passes to specifically afford these
villages equal footing or in the alterna-
tive enact 79.

(Hearings on H.R. 3100, H.R. 7039,
and: U.RK. '7432 spra, at 327.)
(Italics added.)

F8llowing the hearings on .S. 35
and S. 835 previously referenced
herein, S. 35 was amended to in-
clude a subsec. 13(b) (1) (B) with-
drawing "all public lands and also
all lands which have been selected
and tentatively approved for pat:
ent to the State under the State-
hood Act, but wich hvellot been
patented on' the' date of ehnactment
of this.Act,; in each; township hich
encloses all or part"I of sixteen
listed Native villages which Seere
believed'to be located on tentatitely
approved lands. (S. Rep. No., .92-
405, 92d Cong., 1st Sess. 24 (1971)).
The Senate thus asserted its pover
to dispose of lands selected by, and
tentatively approved to, the State,
as urged by the AFN.

Subsequently H.R. 10367, which
became ANCSA, went one step fur-
ther and made up to 69,120 acres of
TAd lands available for selectio
in all cases where such lands were
located within the 25-townships
withdrawn for selection by each Na-
tive village. House Report 92-523,
submitted by Representative Haley,
hotes:-

.Sec. 9 (b) (2) permits each Native vilr
lage to select an area equivalent to three
totvhships from lands previously selected
by the State and tentativily approVed
under the; Alaska, Statehood Act. The se-
lections, however, must be within the 25-
townships surrounding the village. The
Committee was informed that the Gov-
ernor .of Alaska is not opposed to this
provision, and' we expect a conflict w.ill
be avoided by the Governor's withdrawal
of his selection of the lands selected by
the villages.

(H.R. Rep No. 92-523,'92d Cong.,I
1st Sess.9 (1971)).



dIe I . APPAL, OF1 ' KtUTNA' IJXC.. .- 
Decemb~er 10, 176

Referring to provisions, also con-
tained in ANCSA, protecting con-
ditional leases issued on. TA'd lands
under sec. 6(g) of the Statehood
Act, the author observes. 

* * * The purpose of this * *:* is to
prevent the termination of a lease issued
by the, State which by its terms was
made conditional on the issuance of a
pateft to the State. Selectio by the Na-
tives 'will present the lmstanceo6 a; pat-
ent to the State, but the lease. will be
treated as though the patent had been.
issued, * * * (Italics added.)

(H.1-. Rep. No. 92-523, supra,9.:)
.During discussion in the, Senate

on the Conference: Report on H. .
10367, Senatorl Stevens queried Mr.
Bible as to whether or. not'; TA
la'nds, withdrawn for village selec-
tion but not selected by villages
would, at the end Qf the itlra~)wal
period, be patented. to. the .State.
Senator, Bible replied: "* the
answer is unquestionably yes.'? (117
Cong. Rec.'196, S21655 (daily .ed.
Dec. 14, 197.).) -(Italics, added.)

In view of the clear presentation
by the .AFN and the State of' their
opposing views-'on the legal status
of tentative. approvals ,it must be
concluded that the conflict between
State TA's and. Native selections,
and the uncertainty of the State's
title, to TA'd lands, were plainly
and timely set forth on the record
before Congress for its deliberations
on the settlement of Native claims.

Thus, after extensive testimony
and discussion before 'committees
of the House and'Senate on the
status of the State's title to tenta-
tively approved' lands and the
power of Congress over such lands,

Congress unequivocally dealt with
tentatively approved lands ini .fa
manner which the Board finds
totally inconsistent with the State's
assertion of equitable title. It. is
clear that Congress concurred in the
AFPN position, and' treated tenta-
tively approved lands as a Federal
in t e r e s.t within, Congressional
powers of, disposal, at any. time
-prior to Congressional .extinguish-
mnt of aboriginal title. This moots

the State's repeated argument that
the State was *a necessary party,
whose acquiescence was required
and given, in the enactment of
ANTCSA.

THE EFFECT OF ANSCA

In ANSCA Congress, exercising
,its exclusive jurisdiction to extin-
guish aboriginal claims and to dis-
pose of lands in Federal ownership,
created in Alaska Natives a statu-
tory entitlement, requiring no proof
of. use and occupancy, to 40 million
acres of land. This entitlement must
be satisfied, for the most part,. from
"public" lands, defined in sec. 3(e)
as "all Federal lands and interests
therein located in. Alaska except.
* *-* land selections of the State of
Alaska which have been patented or
tentatively approved under sec. 6
(g) .df the Alaska Statehood Act,
* * *." (Italics added..)

[7] However, responding to the
problem of villages in proximity to
TA'd lands'ANCSA also provides;
in secs. 11(a) (2) and '12(a) (1),
'that each village may select up' to
69,120 acres of its total entitlemeft

643
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from lands "that have been selected
by, or tentatively approved to, but
not yet patented to, the State under
the Alaska Statehood Act," within
the area, usually 25-townships, sur-
rounding the village. Such State
land selections, already encumbered
by-aboriginal title to lands on which
use and occupancy could be proved,
were now Isubjected' to a statutory
prior right of selection by Native
Corporations, based not on aborigi-
nal title, but on Congressional
grant in ANCSA.

'ongress then, in ANCSA, ex-
tinguished all F claims based on
aboriginal title, stating in sec. 4(a):

All prior conveyances of public land
and water areas in Alaska, or any inter-
est therein, pursuant to Federal law, and
all tentative approvals pursuant to sec.
6(g) of the Alaska 'Statehood Act, shall
be regarded'as an extinguishment of the
aboriginal title thereto, if any.

[81 As noted by the court in
Edwardsen v. Horton, sra, at
1377, sec. 4(a) operates retroac-
tively by treating tentative ap-
provals as "extinguishment of ab-
original title." As a result of this
retroactive extingushment, the
State's interest vested as equitable
title in all those tentatively ap-
proved selections which had not,
through sec. 11(a) (2) of ANCSA,
become subject to the Natives'
statutory right of selection. Thus,
the retroactive validation of the
State's title applied to those lands
tentatively approved to the State
which were located outside Native
village withdrawal area.

[9] However, extinguishment of
aboriginal title did not vest the

State's title to those tentatively ap-
proved selection located within sec.
11 (a) (2) withdrawal areas, for
Congress clearly conferred on
Native village corporations a supe-
rior right to select up to 69,120 acres
of such lands.
* [10, 11] The Board finds, there-

fore, that the State's interest in
lands ioc'ited -within sec. lit(a) (2)
withdrawal areas did not vest prior
to ANCSA, and did not vest sub-
sequentto ANCSA as to those lands
property selected by village corpo-
rations within the three year time
period under sec. 12(a). However,
the Board finds that the State's in-
terest does vest in those TA'd lands
within sec. 11 (a) (2) withdrawals
not selected by village corporations
within the statutory deadlines
mandated by sec. 12, for upon com-
pletion of Native selections, the last
encumbrance'on the States title is
removed.

This result is not inconsistent
with Edwardsen v.; Morton, supra,
and follows expressed Congression-
al intent;; note Senator Bible's re-
sponse to questioning by Senato
Stevens, quoted previously herein.

[12] 'It is clear from the kgis-
lative history of ANCSA that the
single purpose of sec. 11(a) (2) is
to matte available for Native village
selection those lands to which such
villages would most likely be able
to prove aboriginal use and occu-
pancy-i7.e., lands surrounding each
village. In withdrawing lands
around villages tentatively ap-
proved to the State,' Congress re-
jected the State's contention that
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tentative approval vested title in the
State, and in consequence, rejected
the title the State had relied upon
to dispose of TA'd lands to third
Parties. It was 'this consequence
Senator Stevens was concerned with
during hearings on S.- 1830, 91st
Cong., 1st Sess. (1969). In a dis-
cussion of the effect of, Congres-
sional disposition of tentatively ap-
proved lands, the following. ex-
change occurred:

SENATOR STEVENS: Well, but this
is the point; 'the State was given certain
rights' under the. Statehood Act, the right
to select these lands. Where the lands
have been patented, there is no dispute.
,The only reason the patent was not 'is-
-sued under tentative approval was be-
cause the survey!'-had 'not 'been done.
The State and Federal Government have
done everything there is to do except is-
sue the patent.

SENATOR GRAVEL: I understand
that. -But suppose the State does have
patent The natives would still be look-
ing to the State for participation if there
are certain areas of State land needed
to fill out the allowable land grant area
around the village. If that is the case
they would get land from the State, just
as they would from Federal Government
lands, such as the Tongas National For-
est or some wildlife refuge.

That does not disturb me one iota,
'and I do not see an economic change of
significance that will alter the wealth
because they are not going to disturb
the oil companies under the lease. That
lease will be there.

SENATOR STEVENS: That is not
true. If the tentative approval is not
recognized as equivalent of title, then
the title goes to these people and the
State does not have any right. The State-
issued leases in this area are dependent
"Pon State title, and that title under
tentative approval is the equivalent of

title under the Statehood Act and, as I
say, this is the first time I have ever
'heard that the AFN has disputed this
significance of tentative approval. (Ital-
ics added.)

(Hearing on S. 1830 before the
Senate Comm, on Interior and In-
sular Affairs, 91st Cong., 1st Sess.

Part 2, 347 (1969) ).

[13] Since the State had not ac-

quired equitable title to tentatively

approved land selections within

village withdrawal areas prior to

ANCSA, the Municipality as
grantee of the State could not ac-
quire a greater interest than its
grantor, and could not, prior to

ANCSA, acquire equitable title suf-
'ficient to deprive Congress of power
to dispose of the-land in settlement
of Native claims. Accordingly, any
protection or priority afforded the
Municipality's interest in the dis-
puted lands must be statutory, 'con-
ferred by ANCSA. ;

This inherent defect in the State's
title is recognized in the State ad-
ministrative code, 11 AAC 54.480,.
which provides:

The State may conditionally sell land
it selects under, various 'Federal, land
grants and lands it reasonably believes
it will own or will acquire title to prior
to the actual receipt of title. Contracts
issued on this conditional basis shall be
cancelled * * * in the event the State is
denied title to said lands. *** However,.
the State shall in no way be liable * * *

for any claim of any third party or
to any claim that may arise from
ownership.

Although the Municipality ap-
pears to rely on State of Alaska, 19r
IBLA 178, the circumstances of
that Cqe are not clear enough from

6191 645
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tthe decision for the Board to relate
-them. to the facts of this appeal, in
-that the decision does not disclose
-whether patent, if any, was issued
by the State or Federal govern-
'ment, and the source of consent to
'the land transfer is not precisely
identified. :

In order to esolve this appeal,
it must be determined whether the
Munici-pality's interest is protected
by ANCSA.

STATUS OF MUNICIPAL-
ITY'S INTEREST UNDER
ANCSA

Municipality as Separate Entity.

* The Board finds that the Munici-
pality is- an, entity JegallyA capable
of constituting a third party whose
interest in the-disputed lands is sep-
arable from that of the State. As
outlined previdusly, the 'lands
which are the subject of this appeal
were selected by the Greater An-
chorage 'Area Borough in 1968 pur-
suant to Alaska Statutes .§ 29.18.190.
The State tentatively approved the
selection-on Apr. 11, 1969, under
procedures in Alaska Statutes

2.19.200. In 1975, 'the Greater
Anchorage Area- Borough merged
with the City of Anchorage and the
resulting unified home rule govern-
ment is referred' to as the Munici-
pality of Anchorage.

Art. X Sec. 1 of the Constitution
of the State of Alaska provides:

The purpose of this article is to pro-
ide for maximum local self government

with a minimum of local government
units, and to prevent duplication of tax-

levying jurisdictions. A liberal construc-
tion shall be given to the powers of local
government units. -

Article X, Sec. 2, provides:.

Local Government Powers. A local
government powers shall be vested in bor-
oughs and cities. The State may delegate
'taxing powers to organized'boroughs and
cties only.

Article X,:; Sec. 3, provides as
'follows:

Boroughs'The entire State 'shall be di-
vided into Boroughs, organized or un-

*organized. They shall be established in
a manner and according to standards pro-
vided by law. * The legislature shall
classify boroughs and prescribe their
powers and functions. Methods by which
-boroughs may be organized, incorporated,
merged, consolidated, reclassified, or dis-
solved shall be prescribed by law.

Title 29 of 'the Alaska Statutes,
ltla ipal Government, in A.S.
.29,48.010, lists the following mu-
.nicipal powers, exercised by the
-Borough: and its successor, the
Muluicipality : ''

* * .. * e i. * * 

(4) to enter into agreements, * * *

with -the State, or with the United States;
*e * *- * -* '* 

(6) to sue and be sued;,
* u i * s* ; *

(9) to acquire,. manage, control, use
and dispose of real and personal prop-
erty * s *

so ' * * * ~
A.S. 29.48.260. Municipal Proper-
ties, provides:

(a) A municipality may acquire and
hold' real 'and personal' property or in-
terest in property, * * ..* V

* (b) * * a municipality may sell,
lease, donate'or exchange with the United
'States, the state, or a political subdi-
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* vision real estate or other property, or
interest in property, * *

Municipal: powers to" sue- have
'beeii exercised against the State; in
ifena.i Peninsula Boroutgh V.State
of Alas7a, 532 P. 2d 10i9 (1975),
the Court held that the Borough,
il transporting students by school
bus, did not act as agent of the
-State.:

In Weqlsix, In . v. City of An-
ehorage, 471 P. 2d 408, 410 (1970),
an eminent domain action, the
Court held that' the City of An-
chorage, the condemnor, was not an
"agency" of the State within Su-
-preme' ourt Rule (a), regarding
the appeal period allowed in an-ac-
tion to which "the State organ agen-
cy thereof" is-a party.

In Chugdch Electric Association
v. City of An4chorage, Alaska, 476
P. 2d 115 (1970),'an electric utility
'holding a certificate of public.con-
venience and necessity from the
Public ',Service Commission (a
State agency); sought relief from
thle City's refusal to issue a build-
ing' pernit, required under City
Ordinance for the'construction in-
volved in providing service to a
bowliig 'alley. Construing the prob-
lem as a conflict between a nunici-
pal ordinance and' the State statute
vesting power in the Public Serv-
-ice Commission, the Court'held in
favor of the State.,'

In none of these'. caes was the
municipal party's standing denied
en the ground that a municipality
functioned as a mere "alter ego" of
the State.

The Board notes that a variety'of
statutory provisions, cited- by the
Municipality in its Supplemental
Brief filed. June 2, 1976, appear to
place municipalgovernments on an
equal footing with other private
grantees with regard to disposition
of State lands. The Board further
notes that, insofar as sec. 6(g) of
the Statehood Act provides, "The
*authority to make selections shall
-never be alienated or bargained
away, in whole or in part, by the
State," a municipal government
may not participate directly in the
'selection process, 'but must take as
the State's grantee. A selection
made by the State to protect a city's

'watershed washeld consistent-:with,
this principle:

:* The selection was made by Alaska
in its ovn name and, insofar as the ree-
ord shows, not subject to any contract,
conveyance or other transaction -with the
City of Anchorage. * * * The fact that
the interests of the state and of its polit-
'ical subdivision, the City'of Anchorage,
coincide, is without legal significance
-and,'on this record,'in no sense evidences
-a violation of the" prohibition against
alienation contained in sec. 6(g).

(Udall v. Ifalerak, 396 F. 2d. 746,
749 (9th Gir. 196S)).

[14] The Board recognizes that
the Municipality is organized' and
,may: be dissolved under State law.
At. present, the Municipality is em-
powered to exercise governmental
-and- -proprietary functions under
the Constitution and laws of
Alaska. These functions include the
acquisition, management, and dis-
-posal of land, independent of con-
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trol by the State. The Board must
conclude that, until revoked or mod-
ified by constitutional or legislative
amendment, with the consent of the
electorate, such powers remain in
force and render the Municipality
an entity separate from the State
for purposes of holding third-party

'interests under ANCSA.

Requirement of Consideration.
The issue of whether the Munici-

pality's interest in the, disputed
lands must fail for lack of valuable
consideration appears to be moot
because any protection available to
the Municipality is derived -from
ANCSA rather than from its trans-
action with the State. However, the
Board believes that consideration is
not necessary.

Sec. 6 (g) of the 'Alaska State-
hood Act, 72 Stat. 339, a amewded,
provides in part:

* * * All lands duly selected by the

State of Alaska pursuant to this Act
shall be patented to the State by the
Secretary of the Interior. Following the
selection of lands by the State and the
tentative approval of such selection by

the Secretary of the Interior or his des-
ignee, but prior to the* issuance of final
patent, the State is hereby authorized
to eaecute conditional leases and to make
conditional sales of such selected lands.
* * (Italics added.)

The original bill, S. 49, 85th
Cong., 1st Sess., see. 6(g) (1957),
did not contain the language above
italicized. The sentence was added
by committee staff, but using the
phrase "appropriate officer-or agen-
cy of the Federal Government" in
place of, "the Secretary of the In-
terior or his designee," in a commit-

tee print prepared for use as a work-
sheet by the Senate Committee on
Interior and Insular Affairs. (Staff
of Senate Committee on 'Interior-
and Insular Affairs, 85th Cong' 1st
Sess., Comm. Print 2, 1957.) The
same language,, changed only by-
the reference to the Secretary, was.
retained through passage of the
Statehood Act.

'The Board has been unable to-
find any explanation as to why the
italicized language' was added to
S. 49. However, the Board does not-
construe this language authorizing
certain specified transactions as a
prohibition on all other u ndertak-
ings by the State involving tenta-
tively approved land. selections.

It appears more likely that the
authorizing language was added to
emphasize the State's power to lease
or sell resources prior to issuance
.of patent, rather than to limit the
new State's power to develop its:
lands and resources, subject only to-
resolution of Native claims.

The pertinent provisions of the
applicable State statutes from
which the interests of the Munici-
pality derive are located in Title 29
of the Alaska Statutes, Municipal
Government, Ch. 13, Home Rule
Municipalities, Art. 3, Transitional
Assistance, Sec. 29.18.190, State
Land and Sec. 29.18.200, Selection
Procedure. (Previously A.S. 07.-
10.150 and 160.)

The pertinent part of A.S. 29.-
18.190 is as follows:

A.borough or city may select 10 per
cent of the vacant, unappropriated, un-
reserved state land located within its
boundaries. In the selection of land
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under the Alaska Statehood Act, it is the
policy of the state to make available to'
-cities and-boroughs, the maximum: land
area- from which to make selections
-under,.this section.consistently, with the.
best interests of the state. Nothing in this
.section affects a valid existing claim, lo-
cation, or entry under the laws of the
.state or the United States whether for
homestead, mineral, right-of-way or
*other purpose or affects the rights of an
owner, claimant, locator, or entryman to
'the full use and enjoyment of the land
,so occupied.

A.S. 29.18.200 provides in pertinent
part:

(a) All selections must be made in
reasonably compact tracts, taking into.
account the situation and potential uses
of the land' involved. The authority to
make selections may not be alienated or
'bargained away, in whole or in part, by
the borough or city.

(b) If land desired by the borough or
-city is unsurveyed at the time of its selec-
tion; the Department of Natural Re-
.sources shall survey or approve a survey
;by the borough or city of the exterior
boundaries of the area requested without
Interior subdivision and shall issue a
patent for the selected area in terms of
the exterior boundary survey. The cost
(of survey is borne by the borough or city.
If land desired by the borough or city has
'been surveyed at the time of its selec-
tion, the boundaries of the areas request-
*ed~ must conform to the public land sub-
-divisions established by the approval of
'the survey. Land selected by the borough
or city under this chapter is patented to
the- borough'or city by the Department
'of: Natural Resources.

(c). After the selection of thei land by
the borough or city but before the issu-
ance of final pate-nt, the borough or city
may execute conditional leases and iiake
,conditional sales of selected'-land.

'[15] laving concluded that 'the
State was not prohibited' by sec.
V(g) from granihg tentatively ap-

proved lands to local governments,
the Board notes that interests in
.real property. may, be created by
gift or grant as well as by purchase.
There appears to be no requirement
in the Statehood Act or in the above
selection procedures contained in
A.S. 29.18.190 for payment of con-
sideration for the selection of state
land. The Board finds that the
Municipality's interest in the dis-
puted lands does not fail for lack of
consideration.

Effect of Resolutions 68-9 and
68-10..

In arguments previously sum-
mlarized, the Municipality takes the
position that Ekhutna, ' Inc., is
estopped to select the lands in dis-
pute as a result of the execution by
the Eklutna Village Council of the
above resolutions. The Board can-
not agree.

Insofar as Native Protest #368,
filed by George Ondola, President
of the Eklutna Village Council;
barred tentative approval of the
State's selection of the disputed
lands pending adjudication, it ap-
pears that the Resolutions might
have withdrawn the protest as to
the same lands so as to permit ten-
tative approval.- However, the un-
adjudicated claim of the Natives of
Palmer remained outstanding.

[16] As asserted without chal-
lenge by Ek]utna, Inc., the settle-
ment or community at Eklutna has
at no time been organized as a res-
ervatioi, corporatiou, or any other
lega ntity. The' Elklutna Village
Council was' merely a committee
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which sought legal status for itself
and its village without success, until
enactment of ANCSA and recogni-
tion and incorporation of Eklutna
as a Native Village: under the Aet.
There is no evidence of any iden-
tity of interest or membership be-
tweel the former Eklutna Village
Council and the present Eklutna,
Inc., nor is there any indication that
the Eklutna Village Council was
authorized to speak for the Natives
of Palmer.

As between Eklutna Village
Council, a group of persons repre-
senting an unincorporated commu-
nity, and Eklutna, Inc., a Village
Corporation organized pursuant to
ANCSA, the Board finds no legal
relationship.

Protection under ANaSA.
Having rejected the arguments

that the Municipality's interest
must fail because it is inseparabled
from the State's, because it is un-
supported by consideration or be-
cause of resolutions passed by the
Eklutna Village Council, the Board
must determine whether the Munic-
ipality's interest is protected, by
ANCSA, against Native Village
selection.

The State Director, ureau of
Land Mnage~ent; found- that the
State's approval granted subsequent
to tentative approval of State selec-
tion of the same lands, subsequent
to Resolutions No. 68-9 and 68-10
in which Eklutna Village: Council-
consented to selection of the lands
by the Borough for school pur-
poses, followed by the Borough's
improvement of the land, resulted

in a situation, ,in which "a valid
existing. right as set forth in, sec.
22 (b) of. the Alaska- Native; Claims,
Settlement Act was firmly estab-
lished prior to passage of the Act
on Dec. 18, 1971." -;

The Board cannot agree with this
conclusion. Sec. 22(b). of ANCSAI,
provides as follows:

The Secretary is directed to promptly,
issue patents to all persons who have
made a lawful entry on the public lands
in compliance with the public land laws
for the purpose of gaining title to home-
steads, headquarfters sites, trade and
manufacturing sites, or small tract sites
(43 U.S.C. § 682), and who have fulfilled
all requirements of the law prerequisite
to obtaining a patent. Any person who
has made a lawful entry prior to Aug. 31,
1971, for any of the foregoing purposes.
shall be protected in his right of use and
occupancy until all the requirements of
law for a patent have been met even
though the lanids involved have been
reserved or withdrawn in accordance
with Public Land Order 4582, as amended,
or the withdrawal provisions of this Act..
Provided, That occupancy must have
been maintained in accordance with the
appropriate public land law: Provided
further, That any person who entered n
public lands in violation of Public Land
Order 4582, as amended, shall gain no
rights. . .

[17] The language of sec. 22(h)
is specific and unambiguous, re-
flectingi ecopern of Congress for
a class of persons whose circum-
stances and interests are carefully
described. The interests protected
-are- those of entrymen under the
Federal public land laws govtrning
homesteads, headquarters sites,
trade and manufacturing sites, and
small tract sites. To avoid any con-
fusion, sec. 22(b) provide a citation
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to the law governing the latter type
of entry. Patents are to be issued
promptly to etrymen who have=
complied with all necessary prereq-
uisites. Entrymen who have not
yet' complied fully with require-
ments for patent,' whose title has
therefore not vested, are protected
in their use and occupancy until the
requirements are met, and their
right is specifically held superior to
"the withdrawal provisions of this
Act."

Regulations contained' in 43 CFRE
2650.3-1,implementing sec. 14(g)
and sec. 22(b) of ANCSA, require
the BLM to exclude from convey-
ance " any lawful entries or entries
which have been perfected under, or
are being maintained in compliance
with, laws leading to the acquisition
of title, but * * * include land sub-
ject to valid existing rights of a
temporary or limited nature such as
those created by leases (including
leases issued under sec. 6(g) of the
Alaska Statehood Act), contracts,
permits, rights-of-way, or ease-
ments." (Italics added.)

[18] The Municipality's interest,
in comparison, was created by the
State of Alaska, not the United
States, and is derived from the
Statehood Act, not the Federal pub-,
lie land laws referenced in sec.
22(b) of ANCSA. The Municipal-
ity, having received tentative ap-
proval fron the State for a land
selection under State law on lands
tentatively approved to the State
under the Statehood Act, is simply
not a "person who has made a law-
ful entry * * * in compliance with

the public land laws for the'purpose-
of gaining title to homesteads;
headquarters sites, trade'and manu-
faturing sites, or small tract
sites * * * The Board concludes
that the Municipality's interest is
not protected from Native selection
by sec.1 22(b), because that provi-
Sion of ANCSA is not applicable.;

Congress contemplated that cer-
tain property interests created by
the State and by the United States
prior to enactment of ANCSA.
would be protected against Native
selection rights. E

[19] Secs. 11 (a) (1) and 11 (a)
(2) of ANCSA direct withdrawals
for village selection to be made
"subject to valid existing rights.'"
The withdrawal of State TA'd
lands in sec. 11 (a) (2) impliedly
recognizes the existence of third
party interests created by the State.
prior to ANCSA, by prohibiting
the creation of such interests subse--
quent to the withdrawal.

[20] ANCSA protects, as "valid
existing' rights," those rights,.
-whether derived from the State or
Federal government, which do not,
lead to a grant of fee title and which
-were created prior to enactment of
ANCSA. Rights leading to a fee,,
which had vested prior to enact-
ment, would not be subject to Con-
gressional disposal and would be'
excluded from withdrawals for Nal-
tive sction Rights of. entrymen
leading to grant of a fee under Fed-
eral public land laws, which had
not vested prior to enactment of
ANCSA, are treated by ANCSA as'
if vesting had occurred and are.

651



DECISIONS OF THE DEPARTMENT OF THE INTERIOR [83 I.D.)

not categorized as "valid existing
rights."

Seqc.. 14(g) of ANOSA provides:

All conveyances made pursuant to this
Act shall be subject to valid existing
rights. Where, prior to patent of any land
or minerals under this Act, a lease, con-
tract, permit, right-of-way, or easement
(including a lease issued under sec. 6(g)

of the Alaska Statehood Act) has been
issued for the surface or minerals covered
under such patent, the patent shall con-
tain provisions making it subject to the

lease, contract, permit, right-of-way, or

easement, and the right of the lessee,
contracteie, permittee, or grantee to the

complete enjoyment of all rights, privi-

leges, and benefits thereby granted to

him. Upon issuance of the patent, the
patentee shall succeed and become en-

titled, to any and all interests of the

State or the United States as lessor, con-

tractor, permitter, or grantor, in any such

leases, contracts, permits, rights-of-way,
or easements covering the estate patented,

and a lease issued under sec. 6(g) of the

Alaska Statehood Act shall be treated

for all purposes as though the patent had
been issued to the State. * * a

The specific provision for leases
issued under sec. 6 (g) of the Alaska.
Statehood Act is in accord with the

recognition in sec. 11(a) (2)- of the
State's right to create third-party
interests prior to enactment of
ANCSA and withdrawal there-
under of the limited' amount of

State TA'd land vulnerable to Na-

tive selection.

Any conveyance issued for surface
and subsurface rights under this act will
be subject to any lease, contract, permit,
right-of-way, or easement and the rights
of the lessee, contractee, permittee, or
grantee to the complete' enjoyment of alJ
rights, privileges;, and benefts therey
granted him'.-

Sec. 2650.4-2 -provides for the
grantee of a conveyance, under,
ANCSA to succeed to the interest
of the State or the United States as
lessor, contractor, permitter, or
grantor; and 2650.4-3 sets forth
procedures for administration of'
leases, contracts, permits rights-of-
way, or easements to which a con-
veyance is-made subjectby the Sec-
retary of the Interior.

[21] As recognized in the regula-
tions previously quoted, the in-
terests described in sec. 14(g) of
ANCSA are of a temporary or
limited'nature, in contrast to those
interests derived from laws leading
to a grant of fee title such as the
entries protected by sec. 22(b). In-
elusion in Native conveyances of
lands subject to such interests, un-
der administrative arrangements
outlined in sec. 14(g) is appropri-
ate, because such temporary or lim-
ited interests are not incompatible
with Native ownership of the fee.

Regulations in 43 CFE 2650.3-1,
previously quoted, require "land
subject to valid existing rights of a
temporary or limited nature such as
those created by leases" to be in-
eluded in conveyances tot Native;
Corporations. Sec. 14(g) of
ANCSA provides for the adminis-
tration of such interests so that the
holders thereof may receive- the
benefit of their bargain, while the
Native Corporation holding the
land receives the revenues. It should
bes noted that: sec. 14(g) treats
State-created interests to sme:.de-
gree as a special inclusion; enu-
merating valid existing- rights t6
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which. conveyances vill be. subject,
it lists "a lease, contract, -permit,,
right-of-way, .or easement" and
then adds expressly ("including a
lease issued under.sec. 6(g) .of the
Alaska Statehood Act) ." Similarly,
in providing that patentee shall,
succeed as landlord. to the interests
of the State or theUnited States, it
is pecifically stated that "a lease
issued under see. 6(g) of the Alaska
Statehood Act shall be .treated for
all purposes as though the patent
had been-issued to the State."

Implementing regulations to 43
CFR 2650.4-1, Existing rights and
contracts, provide:

1While see. 6(g) of the Statehood
Act authorized issuance of both
conditional leases and conditional
sales on lands tentatively approved
to the State, sec. 14 () of ANCSA
refers only to leases nder sec. 6 (g).
It is reasonable to conclude that this
reflects the concern of Congress,
solicited during testimony on con-
flicts between Native selections and
TA's lands, fr State leases on
North Slope oil lands. (See remarks
of Senator Stevens, quoted herein,
and the quotation from House Re-
port 92-523.)

[22] The Municipality is not pro-
tected under sec. 14(g) because in-
terest, if perfected, would appear to
be one leading to acquisition of
title. Having complied with A.S.
29.18.200, the Municipality appears
to be entitled, under that statute,.to
issuance of a patent by the State
upon completion of' survey, as-
suming title in the State. Such an
interest is not of a temporary; or

limited nature, nor would it be com-
patible with conveyance of the land
to a Village Corporation as con-
templated by sec. 14(g).

If klutna, Inc., received convey-
ance subject to' the Municipality's
interest, the acreage encompassed
would be charged against the Vil-
lage Corporationus land entitlement,
but the Village would not in the
foreseeable future receive either the
use of the land or any revenues from
the Municipality's use, since the
latter's interest derives from a grant
rather than a lease or purchase. The
Board, therefore, concludes that the
Municipality's interest is not pro-
tected under the provisions of see.
14(g) of ANCSA.

Tie Act further provides, in see.
14(c), that Village 'Corporations,
upon receipt of patent, shall convey
the surface estate in lands occupied
and used for various purposes to
the occupants .'and users- thereof,
without requiring claim or color of
title. Prospective recipients include
individuals using lands as a pri-
mary place of residence, primary
place of business, subsistence camp
sites, or headquarters for reindeer
husbandry; non-profit -organiza-
tions; municipal corp6ratios; 'and
State or local governments with re-
g ard to airport operation. Sec.
14(c) (3) speoifically provides:
the Village Corporation shall then con-
vey to any Municipal Corporation in the
Native village or-to the State in trust for
any ITunicipal Corporation' established
in the Native village in the future. title
to the rema,ning surf aceestate pf Pte im-
provyen -and. on hich the Native village
is located and as much additional land as

227-314-77-5
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ecessary for community expansion, in that, they receive title to lands
appropriate rights-of-way for public they use and occupy; indeed, they
*and other foreseeable community

Is: Provided, That the amount of are entitled to all the improved
.s to be transferred to the Municipal land on which the village is located,
)oration or in trust shall be no less and to additional lands as necessary
L 1,280 acres; (Italics supplied.) for community expansion and other
Regulations in 43 CFR 2651.5, foreseeable needs. Like individuals,
Lveyance reservations, provide: and in comparison to non-profit

tddition to the conveyance reserva- organizations, municipal corpora-
s in § 2650.4 of this chapter, convey- tions are not required to pay any
as issued to village corporations shall consideration for lands they receive.
ide for the transfer.of the surface Application of sec. 14(c) (3) to
tes specified in sec. 14(c) of the act, the Municipality of Anchorage, is

somewhat awkward, in that this
(DFR 2650.54, Village surveys, provision of ANCSA appears to
ides: contemplate a situation in which the
* .X * * * * jurisdiction of the municipal corpo-

Surveys will be made within the- ration is roughly coincidental with
ge corporation selections to delineate the boundaries of the village, while

tracts required by law to be con- the Village of Eklutna is but one of
jd by the village orporations pursul-

ytee villagofe orpatios p many communities now contained:osec. 14(c) of the act.
* * * * * within the boundaries of the unified

Municipality. As all parties agree,
he regulations n secs. 2650.5-4 Congress did not expressly protect
(1) and (c) (2) provide for theCnrs i o xrsl rtc1) and (c)2)povidfo the interest of those municipal cor-
adaries of such tracts to be porations somewhat unique to
led on the ground and shown on Alaska, borough governments, sch
ap submitted to BLM after ap-
Tal by the village, with conflicts as the Greater Anchorage Area
to transferees resolved before Borough which preceded the pres-
fission of the map. The map ent Municipality of Anchorage.
nfinal written approval becomes ANCSA and its legislative history
tan of survey. -: are virtually silent as to boroughs,
ongress clearly intended to and it is reasonable to conclude that
.d conflict between Village Congress was, to a surprising de-
porations organized for pur- gree, uninformed as to the existence
s of ANCSA, and municipal and characteristics of these local
)orations organized in the vil- government e iities, and their pos-
s for local government pur- sible relationship to such Native
s under State law. villages as might be located within

13] ; Municipal corporations, their boundaries. Even in its col-
mnized to provide necessary cern for the effect of village selec-
ernment services, are benefi- tions of TA'd lands in urban areas,
Iles under sec. 14(c) of ANCSA Congress appears to have contem-
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plated locali city governments;
rather than larger municipal enti-
ties encompassing various commun-
nities over widespread geographi-
cal areas. (It may be noted that in
the limited testimony in the record
regarding Eklutna and Anchorage,
Eklutna was referred to as "a sub-
urb of" "261/2 miles north of" An-
chorage; the witnesses thus related
Eklutna's location to that of the in-
corporated City of Anchorage,
without regard to the fact that both
Eklutna and the City of Anchorage
were within the boundaries of the
Greater Anchorage Area'Borough.)

Congress clearly intended to
benefit such municipal corporations
as were providing needed govern-
ment services in Native villages.
Not only are conveyances to such
corporations mandatory and with-
out consideration, but a minimum of
1,280 acres must be conveyed re-
gardless of the population of the
village and, if no appropriate
municipal corporation exists, this
amount of land must be conveyed to
the State in trust for any municipal
corporation established in the vil-
lage in the future.

The Board finds that the Munic-
ipality of Anchorage is the local
government entity responsible for
the community of Eklutna. The set-
tlement or village, of Eklutna has
never, been, and is not now, orga-
nized as a municipal corporation
under the laws of Alaska. Separate
municipal entities -may not be in-
corporated within the boundaries of
the unified Municipality of Anchor-
age. (See: A.S. 29.68.400 (1972)

and Anchorage Municipal Charter,
Art. XIX, secs. 19.09(b), 19.16.)'
The Municipality of Anchorage is
therefore the'only local government
available to Eklutna residents.

[24] The Board finds that the'
Municipality's interest is protected
by sec. 14(c).(3), of A ANCSA be-
cause the Municipality occupies the
same position with regard to Ek-
lutna as the local government en-
tities envisioned by Congress in en-
acting such reconveyance provision
and the disputed land, while out-
side Eklutna Village, is within the
village withdrawal area and has
been improved for a public pur-
pose.

Reconrveyance to Municipality.
Having found that the interest of

the Municipality of Anchorage in
the disputed lands is protected un-
der sec. 14(c) (3) of ANCSA, the
Board necessarily concludes, that
Eklutna, upon receipt of patents
will be required to convey the lands
to the Municipality. Therefore, pur-
suant to 43 CFR sec. 2651.5, the
Board hereby Orders that the Bu-
reau of Land Management shall
provide in the appropriate patent,
conveying lands in village selec-
tion AA-6661-A of Eklutna,
Inc., for transfer of the surface
estate of lots 5, 6, and 7 and that
portion of- the E/ 2SW1/4 west of
the relocated Glenn Highway right-
of-way in Sec. 19, T. 15 N., R. 1 W.,
Seward Meridian, to the Munici-
pality of Anchorage. It is further
Ordered: that the acreage of the*
above-described lands, when estab-
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lished, shall be credited as part of
the acreage required by sec. 14(c) to
ba transferred to the Municipality.

JuDImu M. BRADY, Chairman.

I Concur:

ABIGAIL F. DUNNING,

Member of the Board.

MEMBER OF THE BOARD
LAWRENCE A. MATSON, DIS-
SENTING:

While I concur with my col-
leagues on the Board as to the status
of the State's title to tentatively ap-
proved land selections prior to
ANCSA, and as to the effect of
ANCSA on the State's title, I dis-
agree with their conclusion as to
the status of the Municipality's in-
terest under AN.CSA. I agree that
the State had not acquired equi-
table: title to TA'd lands within vil-
lage withdrawal areas and the Mu-
nicipality as grantee of the State
could not acquire better title than
its grantor, sufficient to deprive
Congress of the power to dispose of
the land in settlement of Native
claims. I agree that any protection
or priority afforded the Municipal-
ity's interest in relation to Native
selections of the disputed land must
be a statutory right, conferred by
ANCSA. However, I do not con-
cur with -the finding that Eklutna,
Inc., is entitled to select the dis-
puted lands and .the Municipality is
entitled merely to a reconveyance
under see. 14(c) (3). My reading of

the Act leads me to conclude that
the lands in dispute are not avail-
able for selection by Eklutna, be-
cause thsey are excluded from the
sec. 11(a) (2) withdrawal for selec-
tion by the Village Corporation.

At the outset, it must be recog
nized that ANCSA was a legisla-
tive settlement between three pri-
mary parties: the Natives of Alas-
ka, the State of Alaska, and the
Federal Government. While the in-
terests of these .three parties were
most significantly affected, ANCSA
peripherally affects the interests of
numerous private individuals.

It is clear that Congress intended
each Native Village Corp-oration to
have the right to select up to 69,120
acres, or three townships, of lands
tentatively approved to the State
and located within its village with-
drawal area as described in seC. 11
(a) (1). Congress also clearly con-
templated that certain interests in
the land would be protected from
such selection, for withdrawals de-
scribed in sees. 11(a) (1) and 11
(a) (2) are subject to-valid existing
rights. Congress apparently con-
templated that at least some of
these protected interests would have
been created by the State; if this
were, not so, it would have been un-
necessary for Congress in see. 11 (a)
(2) of ANCSA to prohibit the
State's creation of such third-party
interests, derived: from the State-
hood Act, in the future

It seems unlikely that Congress
was prepared to describe and spec-
ify in detail 'all the interests, 'cre-
ated by the State 'or Federal gov-
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ernmnents, which it sought to' pro-
tect. Had it wished to, Congrtess
could have defined, in Section 3, the
classes of interests which were to
be protected as "valid existing
rights." I believe that the absence
of such a definition was caused by
design rather tan by oversight.
The term "valid existing rights"
was deliberately left open to the
broadest possible interpretation in
order to safeguard all individual
interests, other than those of the
State and the Federal governments,
of which Cohgress realized it might
be unaware.

ANCSA provides various means
for the protection of property in-
terests created by the State and
Federal government prior to
ANOSA. As noted, withdrawals
for village selection are directed in
secs. 11(a) (1) and 11(a) (2) to
be made "subject to valid existing
rights.' Sec. 14(g), quoted previ-
ously herein, recites generally that
all conveyaices under ANCSA are
subject to valid existing rights. It
then provides that if a lease, con-
tract, permit, right-6f-way or ease-
ment, including a lease under sec.
6 (g) of the Statehood Act, has been
issued on lands which are the sub-
ject of an ANCSA patent, the pat-
ent shall be subject to such interests
and the patentee shall succeed to
the interest of the lessor, contractor,
or the like.

Sec. 14(g) does not determine
what third party interests are pro-
tected and what interests are not.
Rather, it outlines the manner in
which a particular kind of third

party interest, specifically those of
less than a fee simple ntature, is
protected. Such iterests ate ii-
cluded within the Native convey-
ance; they re, however, fully pro-
tected to the extent that interest was
in existen6e on Dec. 18, 1971.

Sec. 22(b) protects the interest
of lawful enttrym en under the pub-
lie land laws relating to homesteads,
headquarters sites, trade and manu-
facturiig sites, or small tract sites.
It provides a means of protecting
parties who have an interest of such
a nature that they are or shall be
entitled to receive a patent from
the United States. As sec. 14(g)
offers protection to third parties
who have a less than fee interest
(a lease, contract, permit for e-
ample), an interest which cannot

ripen into a full fee interest, sec.
22(b) is designed to protect parties
who have an interest which shall
ripen into full legal title, the inter-
est of lawful ntrymen under n -
Inerous Federal public land law
statutes.

Additiolal protective measures
are contained in sec. 14(c) which
requires Native Village Corpora-
tions, upon receipt of patent, to
convey the surface estate in lands
jecupied and used for various pur-
poses to the occupants and users
thereof, -without requiring any
claim of title. Prospective recipi-
ents include individuals using lands
as a primary place of residence, pri-
mary place of business, subsistence
campsite, or headquarters for rein-
deer husbandry; non-profit organm-
zations; any municipal corporation
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-mn the Native village, for existing vide the only mechanism for village
lmunicipal improvements and for selection,withdrewland"subject to
community expansion; and finally, valid existing rights." The term is
State or local governments for pur- inclusive, and does not, of itself,. ex-

-poses of airport expansion. Delude specific categories of prop-
As Congress did not define the erty interests. In its common usage,

-'term, "valid existing rights," but it is included to denote protection
left it open to interpretation, I con- of all property interests-in a less
dude that the recitals of protected than fee status-which are subject
interests in secs. 1(c), 14(g), and to due process considerations. As
.22(b) of ANCSA are illustrative I read them, sees. 14(g) and 22
rather than exclusive. Congress thus (b) in ANCSA are intended simply
set forth three procedures by which to specify procedures for the admin-
individual interests in. land might istrative treatment of property in-
be protected from the adverse ef- terests which would be protected in
fects of a settlement between other any case, rather than to create a sub-
-parties; Congress left open the op- stantive and exclusive right to
portunity to adjudicate the type of protection.
protection most appropriate to such Therefore, it is clear from a re-
individual interests as might later view of those sections of ANCSA
be asserted. concerned with third party inter-

As has been pointed out by Cook ests that Congress intended to pro-
Inlet and Eklutna, ANCSA is vir- tect all rights derived from Federal
tually silent as to boroughs, as is or State law prior to ANCSA.
the legislative history of the Act. I conclude that while Congress
The 'conclusion is unavoidable that intended, in sec. 11 (a) (2), to divest
Congress simply was not informed the State of a portion of its tenta-
or aware of the existence or nature tively approved lands in settlement
of borough governments, nor of of Native claims, Congress did not
how such governments' interests in intend to divest holders' of land or
land might be affected by ANCSA. interests in land other than the
Yet the interest of such govern- State.
ments is significant and not lightly I believe that those sections of
to be forfeited. 'ANCSA concerned with due proc-

Appellant's argument that only 'ess rights prior to ANCSA, while
those State-created third party in- illustrating Congressional intent to
terests specifically enumerated in protect such rights, are chiefly in-
sec. 14(g) survive an 11(a) (2) tended to provide direction as to
withdrawal results in treating how such rights shall be protected.
sec. 14(g) as a definition of State- The manner of protection is sum-
created property interests. 11ow- marized in regulations contained in
ever, it must be pointed out that the 43 CFR 2650.3-1, issued under the
withdrawal provisions which pro- authority of secs. 14(g) and 22(b)



; 619]: t 4 0 kAPPEAL OF EKLUTNA, C.
December 10, 1976

of ANCSA, which require the'BLM
to exclude fom conveyance "any
lawful entries or entries which
have been perfected under, or are
being maintained in compliance
with, laws leading to the acquisition
of title, but shall include land sub-
ject to valid existing rights of a
temporary or limited nature such
as those created by leases (includ-
ing leases issued under sec. 6(g) of
the Alaska. Statehood Act), con-
tracts, permits, rights-of-way, or
easements."

Eklutna concedes that if the
State had issued a patent to the
Municipality, albeit prior to re-
ceipt of patent by the State, the
Municipality's interest would clear-
ly be protected as "valid existing
right" under ANCSA.

I agree, while a State patent is-
sued under these circumstances
could not create in the grantee an
interest greater than that of the
State, such a patent would have
conveyed all interest the State had.
As between the State and its pat-
entee, title would have passed to the
latter. And while State patents of
tentatively approved lands to a
municipality are not interests spe-
cifically described in ANCSA I
conclude that they are interests
tantamount to a patent which
Congress intended to protect. They
are protected for this reason, and
also because, upon enactment of
ANCSA, such interests had already
passed from the State to its pat-
entee. The patentee's title, like the
State's, was until enactment of
ANCSA, encumbered by Native

claims. However,. such encum-
-brance was removed by the extin-
guishment of all aboriginal 'title
mandated by sec. 4(a) of ANCSA.

Title having thus-passed from
the State prior to the enactment of
ANCSA, the lands would not be
vulnerable to withdrawal under sec.
11 (a) (2), and the Municipality's
interest is conditional only on final
survey and issuance of patent as
required by.A.S. 29.18.90.

I believe that the interest of
the Municipality, in the present ap-
peal must receive the same treat-
ment. Having complied with A.S.
29.18.200; the Municipality appears
to be entitled, under that Statute,
to issuance of patent upon complet-
ing survey. Upon extinguishment
of aboriginal claims by ANCSA,
the State's interest was- retroac-
tively validated and retroactively
perfected the Borough's selection.
The Municipality's interest, there-
fore, was unavailable for, selection
by Eklutna as it would have been
had the Municipality held a State
patent. The lands in dispute, hav-
ing been unavailable for selection,
cannot be included in any convey-
ance to Eklutna, Inc.

I would not find, as BLM did,
that the Municipality is protected
by sec. 22(b) of ANSCA. The re-
sult is the same, however, in that an
interest leading to patent, albeit
created by the State'rather than the
Federal Government, is excluded
from conveyance to a Native Corpo-
ration. The acreage of the lands is
therefore not charged against the
.entitlement of Eklutna. As in sec.
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22 (b), an individual interest at-
taching to the land prior to passage
of ANCSA rendered the land un-
availabl for selection.

LAwRENcE A. MATSON,
Member of the Board.

APPENDIX A

1. Treaty of Cession, Mat. 0,
1867, Art. ITI, 15 Stat. 539, 542.

Rights of inhabitants of the ceded
territory.

The inhabitants of the ceded territory,
according to their choice, reserving their
natural allegiance, may return to Russia
within three years; but if they should
prefer to remain in the ceded territory,
they, with the exception of uncivilized
native tribes, shall be admitted to the en-
joyment of all the rights, advantages,
and immunities of citizens of the United
States, and shall be maintained and ro-
tected in the free enjoyment of their
liberty, property, and religion. The un-
eivilized tribes will be subject to such
laws and regulations as the United States

mnay, froi timae to time, adopt in regard
to aboriginal tribes of that country.

2. 2. Organic Act of May 17, 1884,
sec. 8, 23 Stat. 24, 26.-

That the said district of Alaska is here-
by created a land district, and a United
States land-office for said district is here-
by located at Sitlia. The commissioner
provided for by this act to reside at Sitka
shall be e officio register of said land-
office, and the clerk provided for by this
act shall be ex officio receiver of public
moneys and the marshal provided for by
this at shall be e officio surveyor-gen-
eral of said 'district and the laws of the
United States relating to mining claims,
and the rihts incident the'reto, shall,
from and, after the passage of this act, be
in full force and: effect in said district,

under the administration thereof herein
provided f or, subject toe such regfilations
as may be made by the, Secretary of the
Interior, approved by the President: Pro-
vided, That the Indians or otherp1rsons
in said district shall not be disturbed in
the possession of any lands actually in
their use or occupation or now claimed by
them but the terms under which such per-
sons may acquire title to such lands is
reserved for future legislation by Con-
gress: AnM provided furthedr. That parties
who have located mines or mineral pri-
vileges therein under the laws of the
United States applicable to the public do-
main, or who have occupied and improved
or exercised acts of ownership over such
claims, shall not be disturbed therein, but
shall l'e allowed to perfect their. title to
such claims by payment as aforesaid:
And provided also, That the land not ex-
ceedi'ng six hundred and forty acres at
any station now occupied as missionary
stations among the Indian tribes in said
-sectioh, with the improvements thereon
erected by or for such societies, shall be
continued in the occupany of the several
religious societies to which said mission-
ary stations respectively belong until ac-
tion by Congress. But nothing contained
in this act shall be construed o put in
force in said district the general land.
laws of the United States. [Italics sup-
plied. ]

3. Alaska Statehood Act, July 7,
1958, 72 Stat. 39.

See. 4:
As a compact with'the United States

said State and its people do agree and
declare that they forever disclaim all
right and title to any lands or other prop-
erty not granted or confirmed to the State
or its political ubdivisions by or under
the authority of this Act, the right or
title to which is held by the United States
or is subject to disposition by the United
States, and to any lands or other property
(including fishing rights), the right or
title to which may be held by any Indians,
Eskimos, or Aleuts (hereinafter called
natives) or is held, by the United States
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in trust for said natives; that all such
.lands or other property belonging to the
United States or which may belong to
said natives, shall be and-remain under
the absolute jurisdiction and control of
the United States until disposed of under
its authority, except to such extent as the
Congress has prescribed or may hereafter
prescribe, and except when held by in-
dividual natives in fee without restric-
tions on alienation: Provided, That
nothing contained in this Act shall recog-
nize, deny, enlarge, impair, or otherwise
affect any claim against the United
States, and any such claim shall be gov-
erned by the laws of the United States
applicable thereto; and nothing in this
Act is intended or shall be construed as a
finding, interpretation, or construction by
the Congress that any law applicable
thereto authorizes, establishes, recog-
nizes, or confirms the validity or invalid-
ity of any such claim, and the determina-
tion of the applicability or effect of any
law to any such claim shall be unaffected
by anything in this Act: And provided
further, That no taxes shall be imposed
by said State upon any lands or other
property now owned or hereafter ac-
quired by the United States or which, as
hereinabove set forth, may belong to said
natives, except to such extent as the Con-
gress has prescribed or may hereafter
prescribe, and except when held by in-
dividual natives in fee without restric-
tions on alienation.

Sec. 6(b):

The State of Alaska, in addition to any
other grants made in this section, is
hereby granted and shall be entitled to
select, within twenty-five years after the
admission of Alaska into the Union, not
to exceed one hundred and two million
five hundred and fifty thousand acres
from the public lands of the United States
in Alaska which are vacant, unhppropri-
ated, and unreserved'at the time of their
selection: Provided, That nothing herein
contained shall affeet any valid existing
claim, location, or entry under the laws
of the United States, whether for home-

.stead, mineral, right-of-way, or other pur-
pose whatsoever, or shall affect-the rights
of any such owner, claimant, locator, or
entryman to the full'use and enjoyment
of the lands so occupied. And provided
further, That no selection hereunder shall
be made in the area north and west of
the. line described in section 10 without
approval of the President or his desig-
nated representative. -

Sec. 6(g):

Except as provided in subsec. (a), all
lands granted in quantity to and author-
ized to be selected by the State of Alaska
by this Act shall be selected in such man-
ner as the laws of the State may provide,
and in: conformity with such 'regulations
as the Secretary of the Interior may pre-
scribe. All selections shall be made in
-reasonably compact tracts, taking into
account the' situation and potential uses
of the lands involved, and each tract
selected shall contain at least five thou-
sand seven hundred and sixty acres unless
isolated from other tracts open to selec-
tion. The authority to make selections
shall never be alienated or bargained
away, in whole or in part,- by the State.
Upon the revocation of any order of with-
drawal in Alaska, the order of revocation
shall provide for a period of not less than
ninety days before the date on which it
otherwise becomes effective, if subsequent
to the admission of Alaska into the
Union, during which period the State of
Alaska shall have a preferred right of
selection, subject to the requirements of
this Act, except as against prior existing
valid rights or as against equitable claims
subject to allowance, and confirmation.
Such preferred right of selection shall
have precedence over the preferred right
of application created by sec 4 of the
Act of Sept. 27, 1944 (58 Stat. 748; 43
U.SC., sec. 282), as now or hereafter
amended, but not over other preference
rights now conferred by-law. Where any
lands desired by the State are unsur-
veyed at the time of their selection, the
Secretary of the Interior shall survey the
exterior boundaries of the area requested
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without any interior subdivision thereof
and shall issue a patent for such selected
area in terms of the exterior boundary
survey; where any lands desired by the
State are surveyed at the time of their
selection, the boundaries of the area re-
quested shall conform to the public land
subdivisions established by the approval
of the survey. All lands duly selected by
the State of Alaska pursuant to this Act
shall be patented to the State by the Sec-
retary of the Interior. Following the selec-
tion of lands by the State and the
tentative approval of'such selection by
the Secretary of the Interior or his de-
signee, but prior to the issuance of final
patent, the State is hereby authorized to
execute conditional leases and to make
conditional sales of such selected lands.
As used in this subsection, the words
"equitable claims subject to allowance
and confirmation" include, without limi-
tation, claims of holders of permits is-
sued by the Department of Agriculture
on lands eliminated from national forests,
whose permits have been terminated only
because of such elimination and who own
valuable improvements on such lands.

4. Alaska Native Claims Settle-
ment Act, 43 U.S.C. §§ 1601-1624
(Supp. IV, 1974), as amended, 89
Stat. 1145 (1976).

Sec. 3(e)

"Public lands" means all Federal lands
and interests therein located in Alaska
except: (1) the smallest practicable
tract, as determined by the Secretary,
enclosing land actually used in connec-
tion with the administration of any
Federal installation, and (2) land selec-
tions of the State of Alaska which have
been patented or tentatively approved
under sec. 6(g) of the Alaska Statehood
Act, as amended (72 Stat. 341, 77 Stat.
223), or identified for selection by the
State prior to Jan. 17, 1969;

Sec. 4:

(a) All prior conveyances of public
land and water areas in Alaska, or any

interest therein, pursuant to Federal law,
and all tentative approvals pursuant to

*sec. 6(g) of the Alaska Statehood Act,
shall be regarded as an extinguishment
of the aboriginal title thereto, if any.

(b) All aboriginal titles, if any, and
claims of aboriginal title in Alaska based
on use and occupancy, including sub-
merged land underneath all water areas,
both inland and offshore, and including
any aboriginal hunting or fishing rights
that may exist, are hereby extinguished.

(c) All claims against the United
States, the State, and all other persons
that are based on claims of aboriginal
right, title, -use, or occupancy of land or
water areas in Alaska, or that are based
on any statute or treaty of the United
States relating to Native use and occu-
pancy, or that are based on the laws of
any other nation, including any such
claims that are pending before any Fed-
eral or state court or the Indian Claims
Commission, are hereby extinguished.

Sec. 11(a) (1):
The following public lands are with-

drawn, subject to valid existing rights,
from all forms of appropriation under
the public land laws, including the min-
ing and mineral leasing laws, and from
selection under the Alaska Statehood Act,
as amended: -

(A) The lands in each township that
encloses all or part of any Native village
identified pursuant to subsection (b);

(B) The lands in each township that is
continguous to or corners on the town-
ship that encloses all or part of such
Native village; and

(C) The lands in each township that
is contiguous to or corners on a town-
ship containing lands withdrawn by
paragraph (B) of this subsection.

Sec. 11 (a) (2):
All lands located within the townships

described in subsec. (a) (1) hereof that
have been selected by, or tentatively ap-
proved to, but not yet patented to, the
State under the Alaska Statehood Act
are withdrawn, subject to valid existing
rights, from all forms of appropriation



APPEAL OF ELUTNA, INC.
December 10, 1976

under the public land law s, including
the mining and mineral leasing laws,
and from the creation of third party in-
terests by the State under the Alaska
Statehood Act.

Sec. 14(c):
Each patent issued pursuant to subsec.

(a) and (b) shall be subject to the
requirements of this subsec. Upon re-
ceipt of a patent or patents:

(1) the Village Corporation shall first
convey to any Native or non-Native oc-
cupant, without consideration, title to
the surface estate in the tract occupied
as a primary place of residence, or as
a primary place of business, or as a sub-
sistence campsite, or as headquarters for
reindeer hubandry;

(2) the Village Corporation shall then
convey to the occupant, either without
consideration or upon payment of an
amount not in excess of fair market
value, determined as of the date of initial
occupancy and without regard to any im-
provements thereon, title to the surface
estate in any tract occupied by a non-
profit organization;

(3) the Village Corporation shall then
convey to any Municipal Corporation in
the Native village or to the State in trust
for any Municipal Corporation estab-
lished in the Native village in the future,
title to the remaining surface estate of
the improved land on which the Native
village is located and as much additional
land as is necessary for community ex-
pansion, and appropriate rights-of-way
for public use, and other foreseeable com-
munity needs: Provided, That the
amount of lands to be transferred to the
Municipal Corporation or in trust shall
be no less than 1,280 acres;

(4) the Village Corporation shall con-
vey to the Federal Government, State
or to the appropriate Municipal Corpora-
tion, title to the surface estate for exist-
ing airport sites, airway beacons, and
other navigation aids, together with such
additional acreage and/or easements as
are necessary to provide related services

and to insure safe approaches to airport'
runways; and

(5) for a period of ten years after
the date of enactment of this Act, the
Regional Corporation shall be afforded
the opportunity to review and render ad-
vice to the Village Corporations on all
land sales, leases or other transactions
prior to any final commitment.

Sec. 14(g):
All conveyances made pursuant to this

Act shall be subject to valid existing
rights. Where, prior to patent of any
land or minerals under this Act, a lease,
contract, permit, right-of-way, or ease-
ment (including a lease issued under
sec. 6(g) of the Alaska Statehood Act)
has been issued for the surface or min-
erals covered under such patent, the pat-
ent shall contain provisions making it
subject to the lease, contract, permit,
right-of-way, or easement, and the right
of the lessee, contractee, permittee, or
grantee to the complete enjoyment of all
rights, privileges, and benefits thereby
granted to him. Upon issuance of the
patent, the patentee shall succeed and
become entitled to any and all interests
of the State or the United States as
lessor, contractor, permitter, or grantor,
in any such leases, contracts, permits,
right-of-way, or easements covering the
estate patented, and a lease issued under
sec. 6(g) of the Alaska Statehood Act
shall be treated for all purposes as
though the patent had been issued to the
State. The administration of such lease,
contract, permit, right-of-way, or ease-
ment shall continue to be by the State
or the United States, unless the agency
responsible for administration waives
administration. In the event that the
patent does not cover all of the land em-
braced within any such lease, contract,
permit, right-of-way, or easement, the
patentee shall only be entitled to the
proportionate amount of the revenues re-
served under such lease, contract, per-
mit, right-of-way, or easement by the
State or the United States which results
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from multiplying the total of such rev-
enues by a fraction in which the n-
merator is the acreage of such lease, con-
tract, permit, right-of-way, or easement
which is included in the patent and the
denominator is the total acreage con-
tained in such lease, contract, permit,
right-of-way, or easement.

Sec. 22(b):
The Secretary is directed to promptly

issue patents to all persons who have
made a lawful entry on the public lands
inl! compliance with the public land laws
for tile purpose of gaining title to home-
steads, headquarters sites, trade and
manufacturing sites, or small tract sites
43 U.S.C. 682], and who'have fulfilled

all requirements of the law prerequisite
to obtaining a patent. Any person who
has made a lawful entry prior to Aug. 31,
1971, for any of the foregoing purposes
shall' be protected in his right of use and
oCcupancy until all the requirements of
law for a patent have been met even
though the lands involved have been re-
served or withdrawn in accordance with
Public Land Order 4582, as amended, or
the withdrawal provisions of this Act.
Provided, That occupancy must have
been maintained in accordance with the
appropriate public land law: Provided
ftrt7ier, That any person who entered
on public lands in violation of Public
Land Order 4582, as amended, shall gain
no rights.

5. 43 CFR 2650.3-1 Lawful
entries and lawful settlements.

(a) Pursuant to secs. 14(g) and 22(b)
of the act, all conveyances issued under
the act shall exclude any lawful entries
or entries which have been perfected un-
der, or are being maintained in compli-
ance with, laws leading to the acquisition
of title, but shall include land subject
to valid existing rights of a temporary
or limited nature such as those &reated
by leases (including leases issued under
sec. 6(g) of the Alaska Statehood Act),
centracts, permits, rights-of-way, or ease-
ments.

(b) The right of use and occupancy of
persons who initiated lawful settlement
or entry of laud, prior to Aug. 31, 1971,
is protected: Provided, That:

(1) Occupancy has been or is being
maintained in accordance with the ap-
propriate public land law, and

(2) Settlement or entry was not in
violation of Public Land Order Np. 4582,
as amended. Any person who entered or
settled upon land in violation of that
public land order has gained no rights.

(c) In the event land excluded from
conveyance under paragraph (a) of this
section reverts to the United States, the
grantee or his successor in interest shall
be afforded an opportunity to acquire
such land by exchange pursuant to sec.
22(f) of the act.

See. 2650.54 Village surveys.
(a) Only the exterior boundaries of

contiguous entitlements for each village
corporation will be surveyed. Where land
within the outer perimeter of a selection
is not selected, the boundaries along the
area excluded shall be deemed exterior
boundaries. The survey will be made
after the total acreage entitlement of the
yillage has been selected.

(b) Surveys will be made within the
village corporation selections to delin-
eate those tracts required by law to be
conveyed by the village corporations
pursuant to see. 14(c) of the act.

(c) (1) The boundaries of the tracts
described in paragraph (b) of this sec-
tion shall be posted on the ground and
shown on a map which has been ap-
proved in writing by the affected village
corporation and submitted to the Bureau
of Land Maangement. Conflicts arising
among potential transferees identified in
sec. 14(c) of the act, or between the
village corporation and such transferees,
will be resolved prior to submission of
the map. Occupied lots to be surveyed
will be those which were occupied as of
Dec. 18, 1971.

(2) Lands shown by the records of the
Bureau of Land Management as not
haying been conveyed to the village cor-
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poration will be excluded by adjust'melfts
on the m ap by the Bureau of Land Man-
agement. No surveys shall begin prior to
flna4 written approval 6f the map by the
Village corporation and the Bureau of
Land Mfaniagement. After such? written
approval, the map' will cbnhtitutd a paly
6f surey. Surveys will then be made in'
adeordhhee xiithy the plan of survey. No
further changes will be made to acenm-
modate additional see. 14(c) transferees,
and no additional survey work desired
by the village corporation or municipality
within the area covered by the plan of
survey or immediately adjacent thereto
will be performed by the Secretary.

Sec. 2651.4 Selection limitations.

(a) Each eligible village corporation
may select the maximum surface acreage
entitlement under secs. 12 (a) and (b)
and see. 16(b) of the act. Village corpo-
rations selecting lands under sees. 12 (a)
and (b) may not select more than:

(1) 69,120 acres from land that, prior
to Jan. 17, 1969, has been selected by, or
tentatively approved to, but not yet pat-
ented to the State under the Alaska
Statehood Act; and

(2) 69,120 acres of land from the Na-
tional Wildlife Refuge System; and

(3) 69,120 acres of land from the Na-
tional Forest System.

(b) To the extent ecesardy to obtain
its entitlement, ach eligible village cor-
poration shall select all available lands
within the township or townships within
which all, or part of the village is lo-
cated, and shall complete its selection
from aong all other available lands.
Selections shall be contiguous' and, taking
into account the situation and potential
uses of the lands involved, the total area
selected shall be reasonably compact, ex-
cept here separated by lands which are
unavailable for selection or a section in
which a body of water comprises more
than one-half of the total aereage of a
section. The total area selected will not
be considered to be reasonably compact
if (1)' it exeluds other lands available
for seleetion within its exterior bounda-

ries; or (2) lands which9 are similar in
character to the village site or lands ordi-
narily used by the village inhabitahts are
disregarded in the selection process; or
(3) an' isolated tract of public land of
less than 1,280 acres remains after
selection.

(c) The lands selected under sees. 12
(a) or (b) shall be in whole sections
where they are available, or shall include
all availhble lands in less than whole
secs., and, wharever feasible, shall be in
units of hot less than 1,280 acres. Lands
selected under sec. 16 (b) of the act shall
conform to paragraph (b) of this section
and shall conform as nearly as practica-
ble to the U.S. land survey system.

(d) Village corporation selections
within sees. lf (a) (1) and (a) (3) areas
shall be given priority over regional cor-
poration selections for the same lands.

(e) Vllage or regional corporations
are not required to select lands within
An unpatented mining claimn or milisite.
Unpatented mining caims and millsites
shall be deemed to be selected, unless they
are excluded from the selection by metes
and bounds or other suitable description
and there is attached to the selection ap-
plication a copy of the notice of location
and any amendments thereto. If the 'vil-
lage or regional corporation selection
omits lands within an unpatented min-
ing claim or millsite, this will not be
construed as violating the requirements
for compactness and contiguity. 'If, dur-
lig the selection period, the excepted
mining claims or millsites are declaredl
invalid, or under the State of Alaska
mining laws are determined to be aba-
doned; the selection will no 'longer be
considered as compact and contiguous.
The corporation shall be 'required 'to
amend its selection, upon notice from'the
authorized officer of the Bureau f Land
Management, to include 'the 'lands for-
merly included in the mining claim Or
millsite. If the corporation fails to amend
its selection to include sueh 'lands, the
selection may be rejected.

(f) Elilgible village corporations may
file applications in excess of their total
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entitlement. To insure that a village

acquires its selection in the order of its
priorities, it should identify its choices

numerically in the order it wishes them
granted. Such selections must be filed not
later than Dec. 18, 1974, as to see. 12(a)
or 16(b) selections and Dec. 18, 1975, as

to see. 12(b) selections.
(g) Whenever the Secretary deter-

mines that a dispute exists between vil-
lages over land selection rights, he shall
accept, but not act on, selection applica-

tions from any party to the dispute until

the dispute has been resolved in accord-
ance with see. 12(e) of the act.

(h) Village or regional corporations
may, but are not required to, select lands

within pending Native allotments. If the

village or regional corporation selection
omits lands within a pending Native al-

lotment, this will not be construed as

violating the requirements for compact-
ness and contiguity. If, during the selec-
tion period, the pending Native allotment
is finally rejected and closed, the village

or regional corporation may amend its

selection application to include all of the
land formerly in the Native allotment
application, but is not required to do so
to meet the requirements for compactness
and contiguity.

GENERAL CRUDE OIL COMPANY

28 IBLA 214

Decided December 10, 1976

Appeal from decisions of the Colorado
;State Office, Bureau of Land Manage-
ment, requiring that special stipula-
-tions be executed as a condition prece-
'dent to the issuance of 27 oil and gas
leases (C-21484, etc.).

Affirmed as modified, and remanded.

1. Oil and Gas Leases: Stipulations

Applicants for oil and gas leases may be

required to accept a stipulation as reason-

able and in the public interest and in

accord with national and departmental
policy, which stipulation requires lessees
to engage the services of a qualified pro-
fessional archaeologist to conduct a sur-

vey of the areas to be disturbed for evi-
dences of archaeological or historic sites
or materials with the cost to be borne by

the lessees, but such archaeologist is not

required to work only under the au-

thority of a current Antiquities Act per-
mit.

2. Patents of Public Lands: Effect-
Statutes
The Bureau of Land Management has the

authority to impose a stipulation on an

oil and gas lease covering reserved min-

erals on patented lands, which would re-

quire archaeological investigation and ex-

cavations by lessee.

APPEARANCES: C. M. Peterson, Esq.,
Poulson, Odell & PeteTson, Denver,
Colorado, for appellant.

OPINION BY ADMINISTRA-
TIVE JUDGE LEWIS

INTERIOR BOARD OF
LAND APPEALS

This is a consolidated appeal by
General Crude Oil Company from
five separate decisions of the Colo-
rado State Office, Bureau of Land
Management (BLM),involving the
27 oil and gas lease offers listed in
Appendix A, attached hereto.

In the decisions below the Bureau
of Land Management (BLM) re-
quired the execution of special stip-
ulations as a condition precedent to
the issuance of leases.' The stipu-

1 Two of the offers-C-21484 and C-21504-
were partially rejected as to certain described
lands because the United States owns no in-
terest in the minerals therein. See Appendix
A, p. 675. As these were not mentioned in the
statement of reasons for appeal, the partial
rejections have become final.
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lations are set forth on Form CSO
3100-4 (Nov. 1974). and consist of
the standard Surface Disturbance
Stipulations, which are in accord
with, BLM Form 3109-5 (May
1973), and contain an added section
entitled "5. Protection of Cultural
Resources." Appellant has indicated
that it has no objection to the Sur-
face Disturbance Stipulations but
it appeals from the requirement
that it execute that portion of the
stipulation which is entitled "Pro-
tection of Cultural Resources." This
reads:

5. Protection of CuZturaz Resources

A. Prior to undertaking any ground
disturbing activities on lands covered
under the provisions of this lease, the
lessee shall: 

1. Engage the services of a qualified
professional archeologist to conduct a
thorough and complete survey of areas to
be disturbed for evidences of archeologi-
cal or historic sites or materials. Said
archeologist shall work only under the
authority of a current Antiquities Act
permit, applicable to the area to be in-
vestigated.

2. Provide the' lessor sufficient time to
review documentary evidence that a sur-
vey as required by (1) above, has been
performed. This evidence shall be in the
form of a report from the archeologist
and shall cover, at a minimum: citation
of permit authority, location of area(s)
surveyed,, methods employed, report of
findings, conclusions/recommendations.

3. Follow the requirements set forth by
the lessor concerning protection, preser-
vation, or disposition of any sites or ma-
terial discovered. In cases where salvage
excavation is necessary, the cost of such
excavations shall be borne by the lessee.

B. After undertaking ground disturb-
ing activities, the lessee shall insure com-
pliance with those portions of Section
2 ( ) of the basic lease terms that require

reporting and protection of materials of
scientific or historic interests encountered
during performance of lease.2

In its statement of reasons appel-.
lant states it objects to the portion
of the stipulation dealing with the
protection of cultural resources on
the ground that this part of the stip-
ulation goes beyond anything re-
quired by the statutes or regulations
and requires the lessee not only to
protect .the cultural.resources but
also to locate them.. Appellant fur-
ther asserts that this portion of the.
stipulation is not supported by any
showing that cultural resourcps are.
located on the land or that if they
are located on the lands they are of
sufficient value to warrant the im-
position of the stipulation. Appel-
lant contends compliance with the.
stipulation would require consider-
able time and expense on the part of
the oil and gas lessee, which may
have no relationship to the' prob-
ability of the location of a site on
the -lease "lands, including the re-
quirement that lessee must engage
the services of a qualified profes-
sional archeologist; also, that the in-
stitution with which the archeo-
logist is associated must then obtain
an Antiquities Act permit from
Washington, D.C., to carry out a
thorough and complete survey of

2 In transmitting the appeals to this Board,
BLMI stated:

"On Nov. '15,1974, new Archeological stipu-
lations were added to the standard Surface
Disturbance Stipulations (orm CSO 3100-7).
A notice was posted in the Public Room of the

Colorado State Office that on all offers filed
after Dec.- 1, 1974, the new stipulations would
automatically become a part of the lease. How-

ever, on offers filed prior to Dec. 1, 1974, the
stipulations are sent to the offeror for execu-
tion and return."
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the areas to be disturbed; and, fin-
ally that the stipulation is unrea-
sonable as lessee could not comply
with it relative to patented land and
if is not required for protection of
such patended la'nds. The appellint'
in essence raises two uestions: (1)
whether the stipulation is a valid
and reasonable requitement, and'
(2) if valid and reasonable, it is;
properly applicable to patented
lands.

Each case file herein contains a
copy of an Environnental Report
Face Sheet which indicates that no
"102 statement" is required under
the National Environmental P?'olicy
Act.3 Appellhnt states that the Face
Sheetl- 
* * * also reflects that an umbrella
Environmental Analysis Report No. 00-
74-16 dated Nov. 13, 1973, was prepared
by the Canon City District Office of the
Bureau* of Land Management which
covers the environmental effect of oil and
gas operations in the San Luis Valley
Area. This report at page 13 contains a
statement that the valley floor has nu-
merous historical sites and the foothills
and-mountains have historical and arche-
ological sites and maps showing histori-
cal and archeological sites and trails are
on file in the Canon City District Office;
however, there is no indication on the
Environmental Report Face Shelet that
such sites are located on the lands cov-
ered by the subject oil and gas lease
applications.

[1] This Board has upheld as
reasonable a stipulation providing
for a survey of historical and arche-
ological sites to be performed by an

This, refers to environmental impact state-
ments required by' see., 102 of the National
Environmental Policy Act of 1969; 42 U.S.C.
§ 4332 (1970).

oil and gas lessee at his own cost
prior to ehtry upon the leased lands
for purposes of exploration or drill-
ing, where the survey is restricted
to those areas which lessee proposes
to enter, the protectioll of such sites
is' authorized b s'tatute, and the
stipulation does not substantially
abtidge the lestee's rib-bits under the
lease. W. E. Haiy, 25 IBLA 311
(1976).

It is stated in this case that:

Sec. 2 of the Antiquities Act of June 8,
190, 16 U. S.61h C. § 431 (1970), authorizes

the creation of national monuments cen-

tered around "historic landmarks, his-

toric and prehistoric structures, and
other objects of historic or scientific in-

terest that are situated upon the lands

owned or controlled by the Government

of the United States."

It is further provided in §1 of the His-

toric Sites Act of Aug. 21, 1955, 16 U.S.C.

§ 461 (1970), that there is a national

policy "to preserve for public use historic

sites, buildings, and objects of national

significance for the inspiration and bene-

fit of the people of the United States."

The Secretary of the Interior is author-

ized under the Act to make a survey of

historic sites, buildings, and objects and

to restore and preserve them. 16 U.S.C.
§ 462 (1970). The- Secretary may seek the

assistance of other federal departments
in administering the Act. 16 U.S.C. § 464

(1970).

* * * * *2

The fact that the lessee may have to

bear the cost of the inventory does not

make the stipulation objectionable. This

Board has previously held that the finan-

cial burden of complying with protective
stipulations in oil and gas leases is the

sole esponsibility of the lessee. Bill J.

laddos, 24 IBLA 147, 150 (1976).

The statutes referred to above estab-

lish' the authority for the protection of

archeological and historical sites and

objects in the public interest. The stipula-
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tion in this case appears both necessary
and appropriate to avoid inadvertent
destruction of' such sites or objects. For
these reasons, we find that the stipulation
involved here is a reasonable one which
should be upheld in the public interest.

Similarly, this Board in Cecil A.
Walker, 26 IBLA 71 (1976)j4 up-
held a stipulation in an oil and gas
lease whereby, at the cost of the les-
see, he had to engage a qualified
archeologist to survey and salvage
in advance of any operations aiche-
ological values on the lands in-
volved. The stipulation set forth at
26 IBLA 72-73 read:

To secure specific compliance with the
stipulations under See. 2, paragraph (q)
of the oil and gas lease form, the lessee
shall, prior to operations, furnish to the
Authorized Officer a certified statement
that either no archaeological values exist
or that they may exist on the leased
lands to the best of the lessee's knowl-
edge and belief and that they might
be impaired by oil and gas-operations.
Such certified statement must be com-
pleted by a qualified archaeologist ac-
ceptable to the Authorized Officer.

If the lessee furnishes a statement that
archaeological values may exist where
the land is to be disturbed or occupied,
the lessee will engage a qualified archae-
ologist, aceptable to the Authorized
Officer, to survey and salvage, in ad-
vance of any operations, such archaeo-
logical values on the lands involved. The
responsibility for the cost for the certifi-
cate, survey and salvage will be borne by
the lessee, and such salvaged property
shall remain the property of the lessor
or the surface owner.

This stipulation was to be used in
every oil and gas lease issued in the
Elko istrict in Nevada. The stip-

4 Seeals C. C. Hughes,, 27 IBILA SS (1976),
which follows the Haley and Walker cases.

iation was to supplement clause
2(q) of the standard oil and gas
lease form, which provides in part
as follows: [quoted in full below.]

When' American antiquities or other
objects of historic or scientifid interest
ineluding but not limited to historic or
prehistoric iuins, fossils or artifacts are
discovered in the performances of this
lease,' the item(s) or condition(sj will
be left intact and immiediately brought
to the attention of the contracting offi-
cer or his authorized representative.

The Walker case, supra, at 74-76
states:

* * '* it is well established that the See-
retary of the Interior may require an
applicant for an oil and gas lease to
accept stipulations reasonably designed
to protect environmental and other land
values as a condition precedent to the
issuance of a lease. W. . Haley, 25
IBLA 311 (1976) ; Earl R. Wilson, 21
IBLA 392 (1975) ; Richlard P. Cullen,
18 IBLA 414 (1975); W. T. Stalls, 18
IBLA 34 (1974).; Duncan Atiller, 16 IBLA,
349 (1974); 43 CFR 3109.2-1. The need
for the stipulation should be clear and
the stipulation should be a reasonable
means to the intended purpose. arl .
Wilson, .supra.

Several statutes establish the authority
for the Department's involvement in the
protection of archaeological values.' We
find one statute especially pertinent to
the issues raised in the instant case.

The Act of June 27, 1960, 74 Stat. 220,
provided for "the preservation of histor-
icdl and archeological data which might
otherwise be lost as a result of the con-
striction of a darn." In 1974, the scope of
the Act was broadened to cover "any al-
teration of the terrain caused as a result
of any Federal construction project or

5, See e.g., the. Antiquities Act of June 5,
1906, 16 U.S.C. 9§ 431,,432 (1970); The H1is-
toric Sites Act, as amended, 16 U.S.C. 11461-
467 (1970); and Pub. L. 86-523, as amended,
16 U.S.C. §§ 469-469c (Supp. IV, 1974).

227-314-77- 6
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federally licensed activity or program."
Act of May 24, .. 1974, 88 Stat 174 16
U.S.C. §469 (Supp. IV, 1974). The 1974
amendments direct any federal agency
to notify the Secretary of the Interior
whenever it becomes aware that its ac-
tivities "in connection with any Federal
construction project or any federally li-
censed project, activity, or program may
cause irreparable loss or destruction of
significant scientific, prehistorical, his-
torical, or archeological data." 16 U.S.C.
§ 469a-1(a) (Supp. IV, 1974).

16 U.S.C. § 469a-2(a) (Supp. IV, 1974)
describes the Secretary's responsibilities
when notified of a possible loss or de-
struction of archaeological data:

The Secretary, upon notification, in
writing by any Federal or State agency
or appropriate historical or archeological
authority that scientific, prehistorical,
historical, or archeological data is being
or may be irrevocably lost or destroyed
by any Federal or federally assisted or
licensed project, activity, or program,
shall, if he determines that such data is
significant and is being or may be irre-
vocably lost or destroyed and after rea-
sonable notice to the agency responsible
for funding or licensing such project, ac-
tivity, or program, conduct or cause to
be conducted a survey and other investi-
gation of the areas which are or may
be affected and recover and preserve such
data (including analysis and publica-
tion) which, in his opinion, are not be-
ing, but should be, recovered and pre-
served in the public interest.

The broad language of the statute is
sufficient to indicate a Congressional de-
sire to preserve archaeological values
from surface disturbing activities con-
ducted under federal oil and gas leases.'
The pivotal issue is whether it is reason-

6 The House Report contained the following
statement concerning the broadened scope of
the amendments:

"Public Law 86-523, as an extension of
the Historic Sites Act f 1935, declared that
where the construction; of Federal or Feder-
ally licensed dams, reservoirs and related
activities might result In the loss of historical
or archeological data, it should be the policy

able to require a qualified archaeologist
to inspect a site prior to surface disturb-
ing activities despite the fact that any
archaeological values that may exist on
the site have yet to be discovered. We
find that the legislative history of the
1974 amendment to that statute indicates
*a Congressional intent to protect values
which have yet to be discovered as well
as values which are already known. [See
the Walker ease, spra, at pages 75 and
76 for a detailed discussion of the legis-
lative history.]

The Walker case, supra, at 76-77
further holds:

* To the extent that any prior deci-
sions may be interpreted as requiring a
showing of known archaeological values
before a special stipulation will be ap-
proved, e.g., Barl L. Wilson, supra; those
decisions are hereby modified. See also
Bill J. Maddo, 22 IBILA 97 (1975).

In Walker. the Board distin-
guished the Earl B. Wilson case,
where the stipulation requiring an
archeological inventory was held
unreasonable. The Board said in
Wtilson it was not clear when the
surface management agency could
conduct the survey, and because the
stipulation would have prohibited
entry until a survey was conducted,
the Board conceived the possibility
that a lessee might never be author-
ized to enter the lease. That is not
the case where the stipulations have
been upheld, for example, in
Haley, supra; Walker, supra. That
also is not true of the instant case,

to preserve and recover such information As
recommended, this legislation broadeps that
policy to include any Federal or federally
assisted construction projects involving the
alteration of the terrain, as well as other
Federally licensed projects, or Federal activ-
ities or programs which might disrupt such
values. House Report No. 93-992, 1974 U.S.
Code Cong. Ad. News, p. 3172:
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General Crude. It was found in the
Walker case, as in Haley, that the
oil and gas lessee must bear the ex-
pense of compliance with a reason-
able archeological stipulation.

The stipulation in the instant case
appears to be on all fours with the
Haley and Walker cases with one
exception. In the instant case, unlike
the other two, the archeologist
must "work only under the author-
ity of a current Antiquities Act per-
mit, applicable to the area to be
investigated." We do not fid in the
other cases that the Board required
an Antiquities Act permit. Haley,
supra; Walker, supra. Moreover, we
find no such requirement in the
standard oil and gas lease form (sec.
2(q)), in the standard geothermal
lease, or in the standard coal lease
form, quoted in full below in foot-
notes 4, 5, and 6. We find no situa-
tion in which the requirement that
the archaeologist work under an
Antiquities Act permit is required
and that such requirement has been
officially approved by the Depart-
ment of the Interior. On the face of
it, such a requirement seems burden-
some to the lessee and not necessary
for the protection of archaeological
values by the Department. Accord-
ingly, we find the stipulation in the
instant case reasonable with the ex-
ception of the requirement for the
permit. We therefore affirm the re-
quirement by BLM for the stipula-
tion herein with (1) the deletion
from the first paragraph the last
three lines "Said archaeologist shall
work only under the authority of
a current Antiquities Act permit,

applicable to the area to be investi-
gated"; and (2) the deletion from
paragraph 2, line 6, the words "cita-
tion of permit authority."

[2] The second issue herein is
whether the stipulation is properly
applicable to patented land in which
the 'United States has reserved the
minerals.

It is clearly the policy of Con-
gress, and, therefore, of the United
States, to protect antiquities" and
archaeological values, as is seen
from the following. Thus, the
American Antiquities Act of 1906,
16 U.S.C. § 431 et seg. (1970), pro-
vides that any person who shall in-
jure or destroy any historic or
prehistoric ruin or object of antiq-
uity shall upon conviction be fined
the sum of not more than $500 or be
imprisoned for a period of not more
than 90 days and provides for the
granting of permits to qualified in-
stitutions to examine ruins, exca-
vate archaeological sites and gather
the objects of antiquities on lands
owned or controlled by the United
States. Also'the Historic Sites Act
of 1935, 16 U.S.C. § 461 et seq.
(1970), declares that it shall be a
national policy to preserve for use
historic sites, buildings, and objects
of national significance for the in-
spiration and benefit of the people
of the United States. Sec. 462 pro-
vides that the Secretary of the Inte-
rior, through the National ' Park
Service,' shall have the duty'to make
a survey' of historic and archaeo-
logical sites, make investigations'
and rsearches'relating tb particti-
lar sites, buildings or objects, to'
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obtain true and accurate historical
and archaeological facts and infor-
mation concerning the same, to
restore, reconstruct, rehabilitate,
preserve and maintain historic and
prehistoric sites, buildings objects
and properties of national historic
or archaeological significance, and
adopt rules and regulations neces-
sary to carry out the provisions of
the Act.

The Act for the Protection and
Enhancement of the Cultural Envi-
ronment of 1966, 16 U.S.C. § 70
(1970) contains the declaration by
Congress that the historical and
cultural foundations of the nation
should be preserved as a living part
of community life and development
in order to give a sense of orienta-
tion to the American people, and
authorizes the Secretary of the In-
terior to expand and maintain a
national register of districts, sites,
buildings, structures and objects of
significance in American history,
architecture, archaeology and cul-
ture, to be called the "National Reg-
ister." The Act provides for estab-
lishment of an Advisory Counsel on
Historic Preservation, whose regu-
lations are contained in 36 CFR
800, 39 FR 6104, Feb. 19, 1974, and
a primary concern with properties
which may be suitable for inclusion
in the National Register of Historic
Places. The National Environmen-
tal Protection Act, 1969, 42 U.S.C.
4331 (b) (4) (1970), provides that it
is the responsibility of the Federal
Government to preserve important
historic, cultural and natural as-
pects of our national heritage.

Executive Order No. 11593 of
May 31, 1971, was issued in further-

ance of the purposes of the Na-
tional Environimental Policy Act of

i 1969, the National Historic Preser-
* vation Act of 1966, the Histori.

Sites Act of 1935 and the Antiqui-
ties Act of 1906. It provides that
the Federal government shall pro-.
vide leadership in preserving, re-
storing and maintaining the histor
ical and cultural environment of the
nation, and that by July 1, 1973,.
federal agencies shall locate, invent
tory and nominate to the Secretary
of the Interior all sites, buildings,
districts and objects under their-
jurisdiction or control appear jus-
tified for listing in the National
Register of Historic Places. The,
Archaeological and Historical Data
Conservation Act of 1974, 88 Stat.
174, 16 U.S.C.A. § 469 (1974),
amended the Reservoir Salvage Act
of 1960, 74 Stat. 220, to provide for-
preservationof historical or archae
olooical data and relies which
might be destroyed in reservoir con-
struction and flooding by dams
constructed under federal license or-
permit.

The above laws and regulations
establish beyond doubt that it is the
policy of the United States to pro-
tect archaeological values.

As to the position of the De-
partment on the preservation of
archaeological values, the standard
lease form for oil and; gas, 7

7 Oil and gas standard lease form provides in
part:

"Sec. 2(q) Pottetin of s-fdce, n atural
resources, end iprovements. 'ro take' such
reasonable steps as may be needed to prevent
operations on the leased lands ioi unhneces-
sarily: (1) causing or contributing to soil
erosion or damaging crops, including forage,
and timber growth thereon or on Federal on
non-Federal lands in the vicinity; (2) pol-
luting air and water; () damaging improves

672;
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'coal,5 and geothermal steam 9 specif-
ically require the protection and
preservation of archaeological val-

ments owned by the United States or other
parties; or (4) destroying, damaging or re-
moving fossils, historic or prehistoric ruins,
or artifacts and upon any partial or total
relinquishment or the cancellation or expira-
tion of this lease, or at any other time prior
thereto when required and to the extent
deemed necessary by the lessor to fill any pits,
ditches or other excavations, remove or cover
all debris, and so far as reasonably possible,
restore the surface of the leased land and
access roads to their former condition, in-
cluding the removal of structures as and if
required. The lessor may prescribe the steps
to be taken and restoration to be made with
respect to the leased lands and improvements
thereon whether or not owned by the United
States. When American antiquities or other
objects of historic or scientific interest includ-
ing but not limited to historic or prehistoric
ruins, fossils or artifacts are discovered in the
performance of this lease, the item(s) or
condition(s) will be left intact and imme-
diately brought to the attention of the
contracting officer or his authorized represent-
ative. [Italics supplied.]

See. 16 of the standard coal lease form
reads:

"SEC. 15. Antiquities and Objects of His-
to'iC and Scientific Value.

(A) 'Cultural resources' for the purpose of
this section shall be defined as any district,
site, building, structure, or object of American
historical, scientific prehistoric, archeological,
or architectural significance. Prior to the sub-
mission of any exploration or mining plan,
the Lessee shall engage a qualified independent
expert who shall conduct a survey, acceptable
to the District Manager, of the lands to be
disturbed under that plan and immediately
adjoining lands to determine the existence
of cultural resources. (Information collected
prior to the Effective Date as to cultural
resources on the Leased Lands shall, with the
approval of the District Manager, satisfy all
or part of the Survey requirements of this
section.) The expert conducting the survey
shall be a person acceptable to the District
Manager and the terms and conditions of the
contract under which the survey is conducted
shall be subject to approval of the District
Manager. The contract shall provide that
the expert shall be directly responsible to the
Lessor, and the Lessor shall, upon approval of
the contract; become a party thereto. The Dis-
trict Manager shall approve (or disapprove
as the case may be) the contract not later
than 30 days after the Lessee submits the
contract to him. The survey, at the discretion
of the Lessee, may be in two parts, one cover-
ing the ands which are the -subject of the
exploration plan and one covering the lands

ues. The Haley and Walker cases
discussed above also show the De-
-partmental policy is to protect and
preserve archaeological values.

which are the subject of the mining plan, or
may be in one part including the lands which
are the subject of both the exploration plan
and the mining plan. The responsibility and
cost of the survey and of any salvage that
may be required as a result of such survey
will be thatof the Lessee. No plan in connec-
tion with which a survey Is prepared shall
be approved before the expert has completed
a survey acceptable to the District Manager.
In order that the requirements of this section
may be expeditiously fulfilled, the Lessee may
-elect to have the expert on hand during ex-
ploration or mining to complete the necessary
survey of additional lands not covered by the
initial survey before those lands are disturbed
pursuant to changes which the Mining Super-
visor approves in the exploration or mining
plan. In the event that the survey identified
cultural resources, the plan shall contain pro-
visions to avoid the disturbance of such is-
coveries until -the Lessee and the Lessor have
complied with the law with respect to such
discoveries.

"(B) The Lessee shall Immediately bring
to the attention of the Mining Supervisor any
cultural resources discovered as a result of
operations under this Lease and shall lease
such discoveries intact. The Mining-Supervisor
shall immediately inform the District Manager
of the discovery and the District Manager
shall, within ten days thereafter, evaluate-the
discoveries brought to his attention to deter-
mine whether such discoveries may be poten-
tially qualified for inclusion in the National
Register of Historic Places or may be otherwise
significant as a cultural resource. If the Dis-
trict Manager shall make such determination
in the- affirmative, he shall immediately refer
this determination to the appropriate officer of
.the Department of the Interior for revie and
approval of potential qualification, which shall
be made within 10 days thereafter. During this
period for determination and evaluation of the
discovery, -the Lessee shall comply with the
directions of the District Manager so as to
avoid the disturbance of the cultural resource."

? Sees. 14 and 18 of the standard geothermal
lease form read:

"Sec. 14. PROTECTION OF THE ENVI-
RQNMENT (LAND, AIR AND WATER) AND
IMPROVEMENTS-The Lessee shall take all
mitigating- actions required by the Lessor to
prevent: (a) soil erosion or damage to crops or
other vegetative cover on Federal or non-
Fedqral lands in the vicinity; (b) the pollution
of land, air or water; (c) land subsidence,
seismic activity, or noise emissions; (d) dam-
age to aesthetic and recreational values; (e)

' (Continued)
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When the Government retains the
pineral rights in and, although it

does not own the surface, the' Gov-
ermnent has the authority to go on
the land to the extent necessary to
extract the minerals. As a corollary
(Continued)
damage to fish or wildlife or their habitats;
(f) damage to or removal of improvements
owned by the United States or other parties;
or (g) damage to or destruction or loss of fos-
sils, historic or prehistoric ruins, or artifacts.
Prior to the termination of bond liability or
at any other time when required and to the
extent deemed necessary by the Lessor, the
Lessee shall reclaim all surface disturbances
as required, remove or cover all debris or solid
waste, and, so far as possible, repair the offsite
and onsite damage caused by his activity or
activities incidental thereto, and return access
roads or trails and the leased lands to an
acceptable condition including the removal of
structures, if required. The Supervisor or the
Authorized Officer shall prescribe the steps to
be taken by Lessee to protect the surface and
the environment and for the restoration of the
leased lands and other lands affected by opera-
tions on the leased lands and improvements
thereon,- whether or not the improvements are
owned by the United States. Timber or mineral
materials may be obtained only on terms and
conditions imposed by the Authorized Officer.

"Sec. 18. ANTIQUITIES AND OBJECTS OF
HISTORIC VALUE-The Lessee shall imme-
diately bring to the attention of the Authorized
Officer any antiquities or other objects of
historic or scientific interest, including but not
limited to historic or prehistoric ruins, fossils,
or artifacts discovered as a result of operations
under this lease, and shall leave such discov-
eries intact. Failure to comply with any of the
terms and conditions imposed by the Author-
ized Officer with regard to the preservation of
antiquities may constitute a violation of the
Antiquities Act (16 U.S.C. 431-433). Prior to
operations, the Lessee shall furnish to the
Authorized Officer a certified statement that
either no archaeological values exist or that
they may exist on the leased lands to the best
of the [sic] Lessee's knowledge and belief and
that they might be impaired by geothermal
operations. If the Lessee furnishes a statement
that archaeological values may exist where the
land Is to be disturbed or occupied, the Lessee
will engage a qualified archaeologist, accept-
able to the Authorized Officer, to survey and
salvage, in advance of any operations, such
archaeological values on the lands involved.
The responsibility for the cost for the cer-
tificate, survey, and salvage will be borne by
the Lessee, and such salvaged property shall
remain the property of the Lessor or the
surface owner.' -

to this authority, the Government
has the duty not to destroy any ob-

-jeqt or propertynot-necessary to the
extraction of the mineral. For the
Government to satisfy its duty not
to damage the surface unnecessar-
ily, it must be able to ask an expert
to appraise conditions and advise it

-accordingly. The Government in
leasing the lands to another, may
pass on to the, lessee its authority
to remove the minerals and its duty
not to damage the surface and ob-
jects on the surface, and the duty
to engage the services of an expert
to advise it how not to damage the
surface.

From the above discussion of
statutes, departmental cases, and
departmental lease forms for geo-
thermal steam, oil and gas, and coal,
it is clear there is a national and a
departmental policy to protect
archaeological values.

Further, it is noted that sec. 2(q)
of the standard oil and gas lease
form requires the restoration of the
leased land to its former condition,
whether or not the land is owned by
the United States. In The Montana
Power Company, 2 I.D. 18
(1965), the Secretary of the Depart-
ment upheld the requirement in a
coal lease to the effect that the lessee
had to restore the surface of the
leased land to its former condition
even though the land in question
was not owned by the United States.

The only logical conclusion from
the foregoing is that the Govern-
-ment, which has a mineral right in
patented land, has the authority to
go on that land to retrieve the
mineral; to retrieve the mineral in
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such a way that it does not unneces-
sarily damage the' surface, in-
cluding articles of value on the
surface; that it can sell the mineral
to another; and that it can give
these concomitant rights with the
mineral to another-to retrieve the
mineral and to do so in such a way
that it does not damage the surface
unnecessarily. Accordingly, f o r
these reasons and in view of the
national and departmental policy to
protect archaeological values, we
find that the stipulation herein,
with the special Antiquities Act
p e r in i t requirement deleted, is
properly applicable to patented
land.

The request for an oral argument
is denied.

Accordingly, pursuant to the
authority delegated to the Board of
Land Appeals by the Secretary of
the Interior, 43 CFR 4.1, the deci-
sion appealed from is herein af-
firmed as modified above, and the
case is remanded for the amended
stipulation to be presented to the
lessee for his agreement.

ANNE POINDEXTER LEwis,
Administrative Judge.

WE CONCUR:

NEWTON FRiSHBERG,

Chief Adminisntrative Judge.

MARTIN RITVO,

Adinistrrative Judge.

JOAN B. THOmSON,
Admniiistative Judge.

JosEPH W. Goss,
Administrative Judge.

APPENDIX A

IBLA Lease Date of
Docket Offer No. -BLM

No. Decision

75-264
75-264

75-293
75-304

75-304

C-21484*
C-21485
C-21493
C-21516
C-21517
C-21482
C-20927
C-20928
C-20929
C-20930
C-21466
C-21468
C-21469
C-21472
C-21495
C-21496
C-21497
C-21498
C-21499
C-21500
C-21501
C-21502
0-21513

C-21514
0-21518
C-21519
C-21504

Nov. 20, 1974
Do.
Do.
Do..
Do.

Dec. 20, 1974
Dec. 30, 1974

Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.

*Offers C-21484 and C-21504 were
each rejected in part as to certain lands
in which the United States owns no in-
terest in the minerals therein.

ADMINISTRATIVE JUDGE
STUEBING DISSENTING IN
PART:

I am seriously concerned by what
I perceive to be the fundamental
error of the majority in affirming
the application of the subject stip-
ulation to leases .of reserved min-
erals on patented lands. My opposi-
tion to this use of the stipulation
does not ignore its high-minded in-
tent, and I readily acknowledge

6e1]
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that it is the declared policy of 'the
United States and of 'this Depart-
ment to protect archaeological
values. Moreover, I recognize that
the stipulation at issue has- been
devised in an effort to implement
that policy.

Any endeavor to preserve valu-
able links with the past may boast
a laudable purpose. But the means
of achieving that purpose must be
legal, reasonable and susceptible of
accomplishment.

Where lands have been patented
with a reservation of minerals to
the United States, it is the landown-
er who owns the bones, fossils, arti-
facts and items of historic or an-
thropological interest," as well as
the sites of any historic event, or
any alteration or improvement of
the land which would form a part
of the real estate.

Although the United States has
reserved "all the minerals in said
lands and the right to prospect for
and remove the same," 2 the United
States has no right to enter upon
the land for any purpose not direct-
ly referable to mineral exploration
and production. It has recently been
held that patents granted under the
Stockraising Homestead Act with a
reservation of the minerals to the
United States did not establish two
separate estates, the surface estate
passing to the patentee and the sub-
surface or mineral estate being re-
served to the United States; rather

1 It Is basic to both English and American
jurisprudence that such property belongs to
the owner of the locu i quo. See, e.g., Allred
v. Biegel, 219 SW 2d 665 (Mo. 1949), deter-
mining ownership of an ancient Indian canoe.

2 Stockraising Homestead Act of Dec. 29,
1916; 43 U.S.C. § 291 (1970).

what passed by such patent was fee
title, not just the surface estate with
a reservation of the subsurface.
United States v. Union Oil of Cali-
for'nia, 369 F. Supp. 1289 (D. ICalif.
1973).3 Therefore,-the United.States
may not invest its mineral lessee
with the authority to engage in
nonmineral pursuits on private land
under the aegis of an oil' and ga.s
lease.

Archaeological investigations, ex-
cavations and salvage are as un-
related to mineral production as are
investigations of the flora and
fauna, or the scenic and recrea-
tional values which exist on private
land and which may be imperiled
by a program of mineral develop-
ment. Just as the landowner might
bar the entry of botanists, wildlife
biologists and recreation special-
ists, he may bar archaeologists from
his land.

In compelling the oil and gas
lessee to accept this stipulation as
a condition to receiving its lease
and thereafter to comply with its
provisions as a prerequisite to its
mineral operations on the leasehold,
the government is requiring the
lessee to agree to do something that
is beyond the legal authority of
either the government or the lessee.
Neither party to the lease has the
power to force the landowner to
allow archaeologists to enter upon
the land for the purpose of con-
ducting archaeological survey and
salvage operations, because both the
land and the relics, if any, are the
private property of the landowner.

3 Appeal pending.
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To keep a proper perspective, we
must bear in mind that the owner
of the land which is subject to a
federal reservation of ail miinerals
will generally not favor the pros-
pect of his land being entered and
developed. The landowner will not
share in any of the rents or royal-
ties deriving from the mineral
lease, but he will frequently feel
threatened or discommoded by the
anticipated arrival of seismic
crews, road builders, drilling crews,
and the installation of drilling
rigs, pumping stations,. tank bat-
teries, sump pits, etc. He will not
be compensated for nise, dust,
odors, the departure of game, or the
altered behavior of his cows,
chickens or the family dog. He will
be very likely to regard the pro-
posed operation of the lessee as a
most unwelcome intrusion which he
would enthusiastically prevent if
he-had the means.

Accommodatinglt, the majority
has provided the owner with the
means to exclude all surface occu-
pancy of his lands. All he need do
is say "No" when requested to ad-
mit the archaeologists. Thus the
will of the Congress in carefully
reserving valuable mineral depos-
its to the use and benefit of the
American people can be frustrated
by concern for the preservation of
some privately owned archaeologi-
cal values which are most probably
nonexistent in any given instance.

It is not my thesis that the impo-
sition of the stipulation is illegal.
Many kinds of cntracts are made
contingent upon the occurrence of

some event or subject to the ap-
proval of some third person over
which the contracting parties have
no control. Theater owner A might
contract to rent his hall to impre-
sario B, subject to the approval of
concert master C. Or X might con-
tract to sell his house to Y, con-
tingent upon Y's securing a loan
commitment for a given sum on cer-
tain specified terms.

The difference between the fore-
going examples and what is contem-
plated here is that contracts of the
type exemplified above generally
make provision for the nonoccur-
rence of the contingency which is
under third-party control. Usually
in such cases the contract will be
rescinded or voided by its own
terms. But in the case at bar the
lessee's only option is to relinquish
the lease and accept his loss. Pre-
sumably, the United States will
again issue the lease to another
lessee, impose the same stipulation,
and the same landowner will again
say the same thing to the new lessee,
who will then be obliged to absorb
his loss, and so on.

Of course there are other options
open to the lessee. He could under-
take to deceive the landowner as to
the archaeologist's identity and pur-
pose, perhaps passing him off as a
member of the survey crew. Or the
lessee could attempt to pay off the
landowner in an amount sufficient
to pur6hase his acquiescence. Or tile
lessee could burden the landowner
with litigation or the threat of liti-
gation in an effort to coerce his
agreement. However, in my view
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the Government should not be in the
position' of having 'created the cli-
mate for these kinds of recou rse.

-Also, there are significant ques-
tions which arise from the complex
common law of contracts relating to
recovery where performance is im-

-possible, and' the extent to which
the rights of the parties may be al-
tered where one party assumes the
-risk of impossibility. See Williston
and Thompson, Selections from
7Tilliston on Contracts (Rev. Ed.)

§§ 1972-74; Restatement of Con-
tracts § 456, 457, 468. However, I
will not address these questions
here.

The majority cites The Montana
Power Co pany, 2 I.D. 518
(1965). In that case the Depart-
ment had imposed a requirement for
surface restoration in a coal lease of
privately owned lands containing
coal deposits which were federally
owned. The lessee, Montana Power
Company, argued that the lands
were of low value, suitable only for
grazing, and the cost of restoration
would exceed the value of the land.
Moreover, the owner of the land,
Northern Pacific Railway, was ap-
parently unconcerned and waived
its right to have the land restored.
Nevertheless, Secretary Udall ruled
that the lease requirement must be
Complied with. However, it is my
opinion that if Northern Pacific
Railway had actively opposed the
restoration instead of merely indi-
cating indifference, the United
States could not have compelled the
owner to accept the Government's
concept of restoration. To illustrate
this, let us assume that a coal com-

pany held a federal coal lease on a
tract of typical prairie land in Ne-
braska. After completion of its op-
eration the spoil bank formed a low,
stable hill with a road to the 'crest,

'and the open pit filled with water
to form a small lake. The landowner
perceives that with a little work the
'hill would make an attractive home-
site, and he is delighted with the al-
tered condition of his land. Could
the United States force its lessee to
"restore" the land by using the spoil
to fill the pit, destroying the hill and
the lake over the vehement objec-
tions of the landowner? I believe the
owner would encounter no difficulty
in securing a permanent injunction
against any such exercise of domin-
ion over his land. Accordingly, I re-
gard the majority's reliance on
Montana Power Company, as
misplaced.

For the same reason I do not be-
lieve that sec. 2 (q) of the standard
oil and gas lease form (or any sim-
ilar provision in any other lease
form) is efficacious to the extent that
it provides:
.* * The lessor may prescribe the
steps to be taken and restoration to be
made with respect to the leased lands and
improvements thereon wether or not
owned by the United States. * * *

Also, the Antiquities Act of 1906,
34 Stat. 225, 16 U.S.C. § 430 (1970),
offers no authority for such an in-
trusion. The Act is limited by its
own terms to matters of historic or
scientific interest that are situated
upon "lands' owned or controlled
by the Government of the United
States." It has long been the posi-
tion of this Department that per-
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mits under the Act may not be is-
sued for excavations and investiga-
tions on patented lands. Solicitor's
Opinion, ArchaeoZogicaZ Ruins, 52
L.D. 269, 272 (1928).

Neither is there any warrant to
authorize the entry of private lands
for this purpose in the language of
the National Environmental Policy
-Act of 1969, the Historic Sites Act
of 1935, or the National Historic
Preservation Act of 1966. In fact,
a provision at 16 U.S.C. § 469a-1
(1970 Supp. V, 1975), indicates that
Congress is fully aware of the lim-
itations of federal authority where
private property is concerned. The
provision states:

(b) Whenever any Federal agency
provides financial assistance by loan,
grant, or otherwise to any private per-
son, association, or public entity, the
Secretary, if he determines that signifi-
cant scientific, prehistorical, historical,
or archaeological data might be irrevo-
cably lost or destroyed, may with funds
appropriated expressly for this purpose
conduct, with the consent of al persons,
os5soations, or public entities having a
legal interest in the property involved, a
survey of the affected site and undertake
the recovery, protection, and preserva-
tion of such data (including analysis and
publication). The Secretary shall, unless
otherwise mutually agreed to in writing,
compensate any person, association, or
public entity damaged as a result of
delays in construction or as a result of
the temporary loss of the use of private
or any nonfederally owned lands. [Italics
added.]

It is clear that neither the Bu-
reau of Land Management nor its
oil and gas lessee can compel the
landowner to allow archaeological
survey or salvage work on his land.
All that can be done is to seek his
permission. But the lessee should

not be obliged to accept the loss of
all significant value of his lease if
the landowner refuses permission,
nor should the people of the United
States be denied the use of the min-
eral which has been reserved in their
name in that event.

This Board has held that stipula-
tions may be imposed on oil and
gas leases for the protection of other
land values, but the stipulations
must be such that they do not unrea-
sonably interfere with the lessee's
right of enjoyment. A. Helander, 15
IBLA 107 (1974). I think that to
condition the lessee's right of en-
joyment of his lease on obtaining
the acquiescence of a third party is
to unreasonably place the right of
enjoyment in jeopardy. We have
also held that a lease stipulation
"should be a reasonable means to the
intended purpose." CecilA. Waler,
26 IBLA 71, 74 (1976). I do not re-
gard this as such.

Therefore, I would amend the
stipulation to require only that the
lessee show to the satisfaction of the
BLM that a diligent and bona fide
effort had been made to secure the
landowner's written consent to the
archaeological work. Upon a show-
ing by the lessee that such an effort
had been made without success, the
entire requirement would be waived.

EDWARD W. STrUEBING,
Administrative Judge.

WE CONCUR:

DOUGLAS E. HENRIQuES,

Administrative Judge.

FREDERICK FIsrnzIAN,
Adninistrative Judge.

679T66] 



680 DECISIONS OF THE DEPAITMENT OF THE INTERIOR [83 I.D.

ISLAND PARK RESORTS, INC.

1 Teton 1

Decided Dee nMbe' 13, 1976

Appbal by Island Park Resorts, Inc.,
Island Park, Idaho,; from a deoision of
the Chief Authorized' Officer, Bureau
of Reclamation, denying its claim for
loss of income resulting from the col-
lapse of the Teton Dam.

Affirmed.

1. Teton Dam Disaster Assistance Act:
Loss of Property

Congress, by including the word "di-
rectly" as the modifier of "resulting" in
sec. 2 of the Teton Dam Disaster As-
sistance Act, Sept. 7,1976, 90 Stat. 1211,
so as to provide that all persons suffer-
ing loss of property "directly resulting"
from the failure of that dam are en-
titled to receive full compensation from
the United States, limited the scope of
the Government's liability for claims un-
der the Act.

2. Teton Dan Disaster Assistance Act:
Loss of Property

The laws of the State of Idaho, utilized
pursuant to sec. 3(a) of the Teton Dam
Disaster Assistance Act, Sept. 7, 1976, 90
Stat. 1211, provide that remote damages
are not compensable. Where alleged dam-
ages in lost tourist business are predi-
cated on the washing out of a portion
of a highway some 50 miles south of the
appellant's resort, such damages are too
remote to permit recovery.

APPEARANCES: Daniel D. Decker,
President of Island Park Resorts, Inc.,
for appellant; William Burpee, Esq.,
Field Solicitor, for the Bureau of Recla-
mation.

OPINION OF DIRECTOR
RICHARDS

OFFICE OF HEARINGS AND
APPEALS 

Eao round-

On Aug. 20, 1976, Island Park:
Resorts, Ic., filed a claim for $25,-
000 with the Bureau of Reclama-
tion; alleging that it had suffered a.
loss of income in that amount as a
result of the collapse of the Teton
Dam which occurred on June 5,
1976. On Aug. 24, 1976, the Chief
Authorized Officer of the Bureau of-
Reclamation rej6cted the claim in
toto, citing the Annual Public
Works Appropriation Act of 1976,
Dec. 26, 1975, 89 Stat. 1035, and the
Act of July 12, 1976, 90 Stat. 89.
The general reason given for such
rejection was that the loss claimed
was not a direct result of the ensu-
ing flood. Island Park Resorts, Inc.,
has filed this appeal pursuant to 43
CFR 419.5, 41 FR 29086 (1976).

Contentions on Appeal

Appellant operates Pond's Lodge,.
a year-round full-service resort in
Island Park, Idaho. It estimated
that business was going to be quite
good in the summer of 1976, but
alleges that as a result of the col-
lapse of the Teton Dam on June 5,
1976, a portion of U.S. 190-20 to
the south of Island Park was
washed out, and the much expected
tourist business did not materialize.
Appellant contends that tour agen-
cies routed the traveling public
around Island Park, although a
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dirt road detour around the dam-
aged portion of the highway was
established. Appellant' submitted
with its claim a detailed analysis of
its gross income and net profits for
the past several years and antici-
pated profits for 197647.

The Bureau of Reclamation does
not contest the net profit figures,
but contends that the loss of income
was not a direct result of the dam
failure, since appellant's lodge is
some 50 miles north of the dam and
above the path of the flood. The
Bureau further contends that access
to Island P ark was available from
the south by detours or from the
north via Yellowstone National
Park.

Issue on Appear

Whether appellant suffered com-
pensable damage as a direct result
of the collapse of the Teton Dam.

Decision

Before deciding the issue at hand,
a brief review of Congressional
action and resulting Departmental
regulations is in order. Soon after
the collapse of the Teton Dam, Con-
gress passed and the President
signed an initiai appropriation bill,

for the payments of claims
for damages to or loss of property,
personal injury or death proxi-
mately resulting from the failure on
June 5, 1976, of the Teton River
Dam ,e e *." Act of July 12, 1976,
90 Stat. 889. The Department pub-
lished regulations 43 CFR Part 419,
41 FR 29084, on July 13, 1976, pro-

viding in part, and pertinent to this
appeal:

§ 419.1-1 Eligibility.
(a) In order to qualify for payment

under these regulations the claimant
must certify at the time of submitting
his claim that:

* * * * ;*

(3) The damage, injury, or loss for
which a claim is made occurred within
the major disaster area as a direct result
of the incident. [Italics supplied.]

41 FR 29085.

Then, Congress passed the Teton
Dam Disaster Assistance Act of
1976, 90 Stat. 1211 (hereinafter
called the Assistant Act), which be-
came law on Sept. 7, 1976. This Act
relieved a claimant from the burden
of proving the cause of the failure
of the dam. The enacting clause
provided:

* * * That the Congress finds that with-
out regard to the proximate cause of the
failure of the Teton Dam, it is the pur-
pose of the United States to fully com-
pensate any and all persons, for the
losses sustained by reason of the failure
of said dam. * * *

The Act also gave a claimant the
option to proceed under any other
applicable provision of law in the
courts. Id. § 9(a) at 1213. This
rather unique procedure was pat-
terned after similar relief fashioned
by the Congress after anexplosion
in-Texas City, Texas, in 1917. After
the Supreme Court ruled that var-
ious claimus arising from that dis-
aster were barred by the ."discre-
tionary function" provision of the
Federal Tort.Claims Act, Congress
passed reiief legislation styled "as
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gifts in the nature of disaster re-
lief, based on humanitarian princi-,
ples." S. Rep. No. 94-963, 94th
Cong., 2d Sess 5 (1976). The Con-
gress used this disaster relief as,
precedent for the type of adminis-
trative relief here involved, without
regard to who may have been at
fault for the collapse of the dam.

The Assistance Act provides in
pertinent part that:
* * * All persons who suffered * * * loss
of property directly resulting from the
failure on June 5, 1976, of the Teton
Dam * * * shall be entitled to receive
from the United States full compensa-
tion for such * * * loss of property. * * *
[Italics supplied.]

90 Stat. § 2 at 1211.

The Department implemented
this more comprehensive legislation
with additional regulations which
became effective on Sept. 27, 1976.
43 CFR Part 419, 41 FR 42200.
These regulations contain eligibil-
ity requirements identical to 43
CFR 419.1-1 (a) (3) quoted above
from the initial regulations.

[1] In applying these two Acts
and implementing regulations to
the compensability of the damage
or loss claimed in this appeal, it
must be determined at the outset
if there is any difference .between

therphrases "directly resulting" and
"proximately resulting." These two
terms or phrases are often used in-
terchangeably in negligence dam-
age cases. Federal Insurance Co. v.
Bock, 382 S.W. 2d 305, 307 (Tex.
Civ. App. 1964); Employers' Cas-
ualty Co. v. Underwood, 142 Okla.
208, 286 P. 7, 10 (1930). As the
Supreme Court of Missouri pointed

out in Creech v. Blackwell, 318
S.W. 2d 342, 351 (Mo. 1958.):
"There is no magic in the words
'proximately' or 'directly'. Their
function is to exclude remote and
non-causative negligence."

The legislative history of the As-
sistance Act reflects that S. 3542, as
first passed by the Senate, did not
include the word "directly" as a
modifier of "resulting." Cong. Rec.
S. 9705-710 (June 17, 1976). The
Bill was amended in the House
Committee, and Congressman,
Flowers, the manager of the Bill,
stated in debate on the House
floor:

At the hearings, the witness represent-
ing the Department of Interior expressed
concern about the term "resulting" as
referring to claims based upon damages,
injuries, or deaths resulting from the
collapse of the dam. To clarify the mean-
ing of the term, the word "directly" was
inserted so that the claims cognizable
under the act will be those * * * di-
rectly resulting" from the collapse of
the dam.

Cong. Rec. H. 8941 (Aug. 24, 1976).
Another supporter of the House
version of the Bill, Congressman
Kindness, then observed:

When our subcommittee began its hear-
ings on this legislation, I was concerned
about the scope of liability being as-
sumed by the United States under this
proposal. I am pleased that awards will
be made under this authorization only
where it can be demonstrated that the
injury or loss "directly resulted" from
the collapse of the dam.* * *

Cong. Rec. H. 8941 (Aug. 24, 1976).
The House version as to this par-

ticular phrase eventually became
law. Thus, it appears that it was
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Congress' intent to limit the scope
of liability' for claims when it in-
serted the word "directly" before
"resulting." Cf. H.R. No. 94-1423,
94th Cong., 2d Sess. 1 (19Th).

[2] The Assistance Act, 90 Stat.
3(a) at 1211 provides that,

"[e]xcept as otherwise provided
herein, the laws of the State of
Idaho shall apply * * *."

Idaho law seems to be settled that
damages, to be compensable,, must
be those" * ** damages [that] were
the natural and direct or proximate
consequences of the wrongful act
complained of." Jensen v. Wooters,
56 Idaho 595, 57 P. 2 340, 342
(1936). Stated conversely, remote
damages are not compensable. " 'Re-
mote damages are such as are the
result of accident or an unusual
combination of circumstances which
could not reasonably be anticipated,
and over which the party sought to
be charged had no control.'" Olson
v. Quality-Pak Co.,- 93 Idaho 607,
469 P. 2d 45, 48 (1970).

We turn now to the facts in-
volved in this appeal. Viewed in a
light, most favorable to the appel-
lant these facts are:

1. That appellant operates a
year-around resort in Island Park,
Idaho, and is dependent on the flow
of tourist traffic traveling north
from Idaho Falls and south from
Yellowstone on U.S. 190-20;

2. That before the collapse of the
Teton Dam on June 5, 1976, the full
normal tourist traffic was present on
the highway from both directions in
the vicinity of Pond's Lodge. (We
do note that Island Creek, Idaho,

whiere the business is located, is not
directly on U.S. 190-20, but appears
to be located several miles east of
that highway. We have taken judi-
cial notice of Rand McNally Road.
Atlas, 1976, p. 29, in order to prop-
ly locate appellant's business in
relation to the Teton Dam.);

3. That a dirt road detour of U.S..
190-20 around the segment washed
away some 50 miles south of Island
Park was available, but that tour-
agencies such as A.A.A. were ad-
vising people to use other routes
that would bypass Island Park for
those who were traveling north on
that highway.

Based on these facts, appellant
contends that but for the collapse of
the dam and the washing out of the
highway as above mentioned, more
travelers would have come north
past Island Park, and, by implica-
tion, more of them would have
stopped and availed themselves of
appellant's Lodge and related facil-
ities. (Although appellant went
into some detail in estimating antic-
ipated profits based on prior years,
there was no reference to the can-
cellation of confirmed reservations
at the lodge after the flood.)

-Had appellant contended that its
own access to Pond's: Lodge was
denied or made more difficult, then
there are Idaho cases on the subject
of condemnation and' inverse con-
demnation which would seem to
apply. In the case of Weaver v. Vil-'
lage of Bancroft, 92 Idaho 189, 439
P. 2d 697 (1968), where a flood de-
stroyed' a culvert and blocked a
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landowner's sole means of access,
the Supreme Court of Idaho held:

It is undisputed in the instant case
that appellant was cut 'off from all ve-
hicular access both to and from his prop-
erty and that this property is, in effect,
isolated from the public right of way.
As such, appellant is entitled to any just
compensation which he can prove by way
of damages to his right of 'vehicular ac-
cess. (Compare Snyder v. State of Idaho
and City of Boise, 92 Idaho 175, 438 P. 2d
920, March 25, 1968.)

439 P. 2d at 701.
The Court pointed out that the
measure of damages in such a case
is the difference between the market
value of the property immediately
before the taking and its market
value after the taking.1

However, when a landowner still
has access to the general highway
system, though more difficult or cir-
cuitous, it has generally been held
that he has not suffered compensa-
ble damages. The Court in Jaes v.
State, 88 Idaho 172, 397 P. 2d 766
(1964), was faced with an allegg-'
tion by a tourist facility that it suf-
fered compensable damages due to
the relocation of a highway. There,
the Court held:
* * * East bound traffic, to reach appel-
lants' property from the Interstate and
again continue easterly, must retrace its
path. This alone, does not constitute a
taking of property. At most it can only
be considered as constituting a more in-
convenie t, or circuitous ro te. Ap pel-
lants' complaint and affidavit,, as a pra4c-
tical matter, is directed to the asserted
lack of access to and from the main

The loss of buipess profits in such cases
Is not compensaile. Evidence of such loss is
admissible I it bears on the market: valu of
the property. State ax rel. yoore v. Baptian.
97 Idaho 444,546TP 2d 399, 403 (1976).

stream of traffic which no longer flows di-
rectly in front of their place of business,
and not to mere lack of access to the state
highway system. Ijiversion of traffic oe-
casionedby the relocation of the highway
does not cause a compensable injury, for
appellants kave no property right in any
flow of traffic over a particular highway.
[Citations omitted.] (Italics supplied.)

397 P. 2d at 769-70.
Courts in other States art in ac-

cord with the above-stated holding.
Uvodich v. Arizona Board of Re-
gents, 9 Ariz. App. 400, 453 P. 2d
229 (1969); Vaenta v.' County of
Los Angeles, 39 Cal. Rptr. 909, 394
P. 2d9725 (1964); State v. Silia, 71
N.M. 350, 378 P. 2d 595 (1962). As
the Colorado Supreme Court ob-
served in Radinsky v. City and
County of Denver, 410 P. 2d 644, 647
(1966):

* i * As to the Radinskys, they suffered
no greater.loss in kind than the general
public, aithg they may have possibly
suffered a greater degree of injury due to
the: particular type, of business they are
engaged in. * * * [Italics in original.]

Under these precedents, appellant
fares no better by contending that
the access of its potential customers
has been made more circuitous or
that they are diverted at a point
some 50 miles away from Pond's
Lodge.

Appellant argues that you do not
have to get wet to be damaged by
a food. 'But even under ordinary
negligence damage concepts, the in-
jury complained of must be the
proximate and direct result of the
wrong claimed-here; the collapse
of the Teton Dam. Jensen v.
lfooters, spra. For example, in
Petitions of Kinsmn Transit Co. v.
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City of Buffalo, 388 F. 2d 821 (2d
Cir. 1968), where a ship was negli-
gently allowed to break loose from
its moorings, struck a second ship
which also broke loose and both
ships drifted down the river de-
stroying a bridge and creating a
dam which caused flooding and an
ice jam, damages were sustained by
the owner of cargo downstream, as
a result of being unable to unload
its cargo at a point upstream from
the'. dam. Damages were: also in-
curred by a company unloading
cargo pstream from the dam in
having to rent special equipment to
unload such cargo. The Court, in ap-
plying New York law, held that:

* * * The instant claims occurred only
because the downed bridge made it im-
possible to move traffic along the river.
Under all the circumstances of this case,
we hold that the connection between the
defendants' negligence and the claimants'
damages is too tenuous and remote to per-
mit recovery. 4 * * [Footnote omitted.]

Id. at 825.
In any event, the limiting of lia-

bility for damages is more a ques-
tion of policy than a certain and
precise definition fitting each set of
facts. W. L. PROSSER, LAW OF
TORTS 264-65 (4th ed. 1971). Con-
gress by enacting the Assistance
Act relieved victims of the flood of
the burden of proving the cause of
the collapse of the dam for purposes
of these administrative claims.
However, the Congress and the De-
partment, through regulations, were
careful to limit compensability of
these claims to those who suffered

damages or injury as a direct result
of the collapse of the dam.

WVe find appellant's asserted dam-
ages, under any legally recognized
concept, too remote to permit re-
covery. Olson v. Quality-Pakl Co.,
supra. Therefore, the decision of the
Chief Authorized Officer, rejecting
appellant's claim, is affirmed.

Pursuant to 43 CFR 419.5(c), 41
FR 42204 (1976), this, constitutes
the final decision of the Secretary.

JAMES R. RICHARIDS,
Director.

APPEAL OF THE STATE OF
ALASKA

1 ANCAB 281

Decided December 20, 1976

Appeal from the Decision of the Alaska
State Director, Bureau of Land Man-
agement, #A057388, vacating tenta-
tive approval and rejecting land selec-
tion application of the State of Alaska
under sec. 6 of the Alaska Statehood
Act, 72 Stat. 339, as amended, 48
U.S.C. Ch. 2 (1970).

Decision of the Bureau of Land Man-
agement, #A-057388, dated Oct. 3,
1974, vacated and remanded, on
Dec. 20, 1976.

1. Alaska Native' Claims Settlement
Act: Land Selections: Generally-
Alaska Native Claims Settlement Act:
Land Selections: State Interests:' State-
hood Act Selections: Generally-
Alaska Native Claims Settlement Act:

227-314-77 7
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Alaska Native Claims Appeal Board:
Appeals: Jurisdiction
Under 43 CFR, Part 4, 4.1( 5) and Sub-
part , the Alaska Native Claims Appeal
Board has jurisdiction over an appeal
by the State of Alaska from an adverse
-decision of the Bureau of Land Manage-
ment on a land selection application
pursuant to the Alaska Statehood Act
when the BLM's adverse decision is
based upon a construction of the povi-
sions of the Alaska Native Claims Settle-
ment Act, 43. U.S.C. §§ 1601-1624 (Supp.
IV, 1974 ), as amnended, 89 Stat. 1145
(1976).

2. Alaska Native Claims Settlement
Act: Land Selections: Generally-
Alaska Native Claims Settlement Act:
Land Selections: State Interests: State-
hood Act Selections: Generally-
Alaska Native Claims Settlement Act:
Alaska Native Claims Appeal Board:
Appeals: Standing-Alaska Native
Claims Settlement Act: Administra-
tive Procedure: Standing
The State of Alaska has standing to ap-
peal a Decision of the Bureau of Land
Management to the Alaska Native Claims
Appeal Board as a party "who claims a
property interest in land affected" by a
Decision of the Bureau of Land Manage-
ment, within the meaning of 43 CFR
4.902, when the BLM Decision vacates
the tentative approval previously given
to the State's selection and rejects the
State's land selection application filed
under the Alaska Statehood Act because
of a conflict with the provisions of the
Alaska Native Claims Settlement Act.

3. Alaska Native Claims Settlement
Act: Land Selections: Generally-
Alaska Native Claims:Settlement Act:
Administrative Procedure: Decisions
The Decision of the Bureau of Land
Management vacating, the previously
granted tentative approval and rejecting

the land selection application of the State
of Alaska must be vacated and remanded
for further proceedings when it does not
appear that the land selection applica-
tion by the Native Corporation has been
adjudicated.

APPEARANCES: James N. Reeves,
Esq., Assistant Attorney General, for
the State of Alaska; Robert E. Price,
Esq., Regional Solicitor, and John W.
Burke, Esq., Attorney, Office of the
Solicitor, U.S. Department of the Inte-
rior, for Bureau of Land Management;
A. Robert Hahn, Esq., Hahn, Jewell &
Stanfill, for Seldovia Native Associa-
tion, Inc.; James Vollintine, Esq., and
John R. Snodgrass, Esq., Graham &
-ames, and James D. inxwiler, Esq.,
for Cook Inlet Region, Inc.; Ben T.
Delahay, Esq., and Theo L. Carson, Jr.,
Esq., for Kenai Peninsula Borough.

OPINION BY CHAIRMAN
BRADY

ALASKA NATIVE CLAIMS
APPEAL BOARD

DECISION VACATING AND
REMANDING BUREAU OF
LAND MANAGEMENT DE-
.CDISION #A-057388

The Alaska Native Claims Ap-
peal Board, pursuant to delegation
of authority in the Alaska Native
Claims Settlement Act, 43 U.S.C.
§§ 1601-1624 (Supp. IV, 1974), as
amme'ded, 89 Stat. 1145 (1976.), and
the implementing regulations in 43
CFR Part 2650 and Part 4, Sub-
part J (1975), hereby makes the fol-
lowing findings,, conclusions, and
decision vacating and remanding

[83 I.D.
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the Decision of the State Director,
Bureau of Land Management,
#A-057388, dated Oct. 3, 1974, for
further proceedings consistent with
this opinion.

Pursuant to regulations in 43
CFR Part 2650, the State Director,
Bureau of Land Management, is
the officer of the United States De-
partment of the Interior who is
authorized to make final decisions
on behalf of the Secretary on land
selections under the Alaska State-
hood Act, 72 Stat. 339, as anended,
48 U.S.C. Oh. 2 (1970), and the
Alaska Native Claims Settlement
Act, subject to administrative
appeal.

On Oct. 3, 1974, the State Di-
rector, Bureau of Land Manage-
ment (hereinafter BLM) issued a
Decision on State Selection Ap-
plication #A-057388. The Decision
was entitled "Decsion. of Jan. 3,
1964 Vacated Application Re-
)ected." The pertinent portions of
the Decision read:

On June 13, 1962, the State of Alaska
filed selection application A-057388 for
all of T. 8 S., R. 14 W., Seward Meridian,
excluding prior valid rights, claims or
patented lands. * * *

On Jan. 3, 1964, the State received ten-
tative approval for approximately 6,917
acres of unsurveyed land in this township.

On Feb. 11, 1974, Seldovia Native As-
sociation, Inc. filed selection application
AA-6701-A in accordance with sec. 12(a)
of the Alaska Native Claims Settlement
Act. This section requires villages to
select all of the. available lands within
their core townships.

Sec. 11(a) (2) of the Alaska Native
Claims Settlement .Act: withdrew for
selection, by villages, the lands that have

been tentatively approved to or selected
by the State of Alaska.

As the lands in T. 8 S., R. 14 W.
Seward Meridian have been selected by
the village of Seldovia, the decision of
Jan. 3, 1964, is vacated and selection ap-
plication A-067388 is rejected. The case
will be closed when this decision becomes
final.

In accordance with the regulations in
43 CFR 4.400, the applicant has the right
of appeal to the Board of Land Appeals,
Office of Hearings and Appeals. * * *

If an appeal is taken the adverse party
to be served is:

Seldovia Native Association, Inc.
P.O. Box 185
Seldovia, Alaska 99663

On Nov. 1, 1974, the State of
Alaska filed a Notice of Appeal

with the BLM and the Interior

Board of Land Appeals. Subse-

quently, initial pleadings were filed

with the Interior Board of Land

Appeals.

On May 16, 1975, jurisdiction

over this appeal was transferred

from. the Interior Board of Land

Appeals to the Alaska Native

Claims Appeal Board (hereinafter

the Board).

By Order dated July 31, 1975,

and Order dated Sept. 24, 175, the

Board designated the following

parties to this appeal: the State of

Alaska; the Bureau of Land Man-

agement; the Seldovia Native Asso-

ciation, Inc.; the Cook Inlet Region,

Inc.; and the Kenai Peninsula Bo-

rough. Briefs have been filed with

the Board by all of the designated

parties, and BLM has filed a Peti-

tion requesting the Board to remand

this case to the BLM for further

consideration.
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The record on this appeal was
closed by Order of the Board, effec-
tive Feb. 27, 1976.

JURISDICTION

[l] This is an appeal by the State
of Alaska from a BLt Decision,
vacating its tentative approval pre-
viously granted in 1964 and reject-
ing its land selection application to
6,917 acres of unsurveyed land in T.
8 S., R. 14 W., Seward Meridian.
The BLM Decision was based upon
a construction of secs. 11 (a) (2) and
12(a) of the Alaska Native Claims
Settlement Act. Therefore, this ap-
peal falls within the jurisdiction of
the board under 43 CFR Part 4,
4.1(5) and Subpart J and as out-
-lined in the-preface to the final pub-
lication of Subpart J in 40 FR 33172
(Aug. 6, 1975)

Pursuant to this Departmental
policy, the BM Decision should
have directed that an appeal, if any,
be filed with the Board, rather than
the Interior Board of Land Ap-

'peals. However, no prejudice ac-
crues to the State of Alaska from
this error, since the appeal appears
to have been properly. filed in ac-

-cordance with the' law and regula-
tions applicable to appeals to the
Interior Board -of Land' Appeals,
and therefore is deemed properly
filed with this Board pursuant to 43
CFR 4.901(c) and the transfer of
jurisdiction over this appeal from
the Interior Board of Land: Ap-
peals to this Board by the Director,
Office of Hearings and Appeals, on
May 16, 1975.-

STANDING

[2] The Standing of the State of
Alaska to appeal to the Board is
determined according to 43 CFR
which provides:

§ 4.902 Who May Appeal
Any party who claims a property inter-

est in land affected by a determination
from which an appeal to the Alaska Na-
tive Claims Appeal Board is allowed, or
an agency of the Federal Government,
may appeal as provided in this sub-
part. t :

No Statement of Standing to ap-
peal was filed by the State of Alaska
in this case. Since the State, how-
ever, is appealing a Decision which
vacated tentative approval and re-
jected the land selection application
of the State, the State must neces-
sarily be considered to have stand-
ing to appeal such a Decision.

ADMINISTRATIVE
PROCEDURE

[3] On Jan. 7; 1976,i the BLM
filed a Petition' requesting the
Board to remand this, case to the
BLM for further consideration, and
subsequently briefs were filed by the
Cook Inlet Region, Inc., and the
Seldovia Native Association, Inc.,
in opposition to the Petition for
remand. The Petition for- remand
requests that the BLM be allowed
to reconsider its decision in the light
of subsequent developments, and
contains the following statement:

A decision to remand the case to BLM
will also permit the BLM to decide the
companion case to this appeal. The BLM
has not yet acted on the, land selection

183 I.D
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by Seldovia and has indicated that it
has no intention of making a decision
therein- until the disposition of this
appeal.

Although, it was inferable from
the BLM Decision of Oct. 3, 1974,
that the land selection by Seldovia,
Which was the basis for rejecting
the land selection and vacating the
tentative approval of the State of
Alaska, had been adjudicated by
BLM and had been found to be en-
titled to priority over the State land
selection, the BLM's Petition for
remand clearly negates that infer-
ence. Since it thus appears that the
mere filing of: a selection applica-
tion by' the Seldovia Native Asso-
ciation, Inc., -was the 'basis for the
BLMI Decision it is clear that the
BLM Decision was issued prema-
turely, and- must be vacated- and
remanded for further proceedings.

Sees. 11(a) and 12 of the Alaska
Native Claims Settlement Act,
withdrawn and make available for
Native selection certain lands pre-
viously selected by and tentatively
approved to the State of Alaska.
However, the Act is not completely
self-executing. The regulations in
43 CFR Part 2650 require the filing
of a selection application by Native
Corporations, impose various limi-
tations upon Native selections pur-
suant to the Secretary's authority to
administer the Settlement Act, and
invoke the normal procedures of the
BLM for the identification,-deter-
mination and adjudication of con-:
flicting interests in the land.-cf.,
43 CFR Part 2650, and Subpart

1821.'Since it' appears that no 'deter-
mination has been made that -the
Native selection was properly filed,
meeting the requirements of the Act
and the Regulations, and is thus en-
titled to priority over the previously
filed State land selection, the BLM
Decision of Oct. 3,' 1974, erroneously
vacated the tentative approval -and
rejected the land selection applica-
tion of the State of Alaska, and
must therefore be vacated and re-
manded for further proceedings.

This Board cannot rule on the
State of Alaska's tentatively 'ap-
proved land selection as it relates to
secs. 11(a) and 12 of the Alaska
Native Claims 'Settlement Act
when the Seldovia Native Associa-
tion's selection application involv-
ing the same lands has not been
adjudicated.

The Board, therefore, vacates the
BLM Decision of Oct. 3, 1974,
which rejected the State of Alaska's.
Selection, Application #A-05788
and remands this case for further
proceedings consistent with this"
Decision.

This represents a unanimous deci-
sion of the Board.

JUDITH M. BRADY,
Chairmarn.;

WE CONCUR:

ABIGAIL F. DUNNING,
Member of the Board.

LAWRENCE MATSON,
Memyber of the Board.
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]POCAHONTAS FUEL COMPANY

7 IMA 121

Decided December 20, 1976

Appeals by the Mining Enforcement
and Safety Administration and the
United Mine Workers of America from
a decision by Administrative Law
Judge Charles C. Moore, Jr. (Docket
No. HOPE 75-680), dated Mar. 3, 1975,
vacating a notice of violation issued
pursuant to sec. 104(b) of the Federal
Coal Mine Health and Safety Act of
1969.

Affirmed.

1. Federal Coal Mine Health and
Safety Act of 1969: Entitlement of
Miners: Generally - ; -7
Responsibility for the enforcement of sec.
203(b) (3) is vested in the Secretary: of
the Interior. 30 U.S.C.; §843(b) (3)
(1970).

2. Federal Coal Mine Health and
Safety Act of 1969.: Entitlement of
Miners: Compensation: Generally
The phrase "regular rate of pay," as used
in see. 203(b) (3), means the rateof com-
pensation due a miner under his job
classification under .the current wage
agreement.

APPEARANCES: Richard V. Backley,
Esq., Assistance Solicitor, and Fred-
erick W. Moncrief, Esq., Trial Attor-
ney, for appellant Mining Enforcement
and Safety Administration; Steven B.
Jacobson, Esq., for the United Mine
Workers of America; Timothy M.
Biddle, Esq., for appelleej Pocahontas
Fuel Company

OPINION BY ADMINISTRA-
TIVE JUDGE STRIEGEL

INTERIOR BOARD OF M11INE
OPERATIONS APPEALS

Backgrou nd

On Dec. 31, 1974, an alleged viola-
tion of an interim mandatory
health and safety standard, namely,
sec. 203 (b) (3) of the Federal Coal
Mine Htealth and Safety Act of
1969 was called to the attention of
a Mining Enforcement and Safety
Administration (MESA) inspector
by the United Mine Workers of
America (UMWA). 30 U.S.C.
§843('b) (3) (1970) 30 CFR 90.34.
After an investigation of the issues
involved and discussions with all
interested parties the inspector de-
termined that there was in fact a
violation and, therefore, issued a
104 (b) n o t i c e of violation to
Pocahontas Fuel Company (Poca-
hontas). 30 U.S.C. § 814(b) (1970).
The specific condition or practice
set out on the sec. 104(b) notice
provided, to wit:

Howard Mullins, SSN 230-74-8043
(official 203(b) transferred employee)
was not receiving compensation for his
work at the same rate .as immediately
prior to his transfer. The .company's
records and management's and em-
ployee's statements indicate -that Mr.
Mullins was employed and paid as a roof-
bolter operator regularly for several
weeks immediately prior to his, transfer.
Since theofficial transfer Mr. Mullins has
been paid as a general inside laborer at a
lesser rate of pay.

Both the statute and the regulation
cited as having been violated -by the
operator in this notice prescribe the
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same rate of pay to be received by a
miner who elects under sec. 203 of
the Act to transfer to an area of the
mine less injurious to his develop-
ing pneumoconiosis, to wit:
* * * compensation * * *.at not less than
the regular rate of pay received by him
immediately- prior to his transfer.

On Jan. 3, 1975, Pocahontas filed
an application for review under sec.
105 (a) (1) of the Act, 30 U.S.C.

815 (a) (1) (1970), and a motion:
for expedited hearing pursuant to
43 CFR 4.514. The motion for ex-
pedited hearing was granted on
Jan. 7, 1975, and a hearing was
scheduled for Jan. 16,1975. On Jan.
16, the Administrative Law Judge
issued an order extending the origi-
nal abatement time from: 8 a.m.,
Jan. 6, 1974 [should have said 1975 ]
until "the decision in this matter
has become a final decision of the
Department of the Interior through
operation of law." Prior to the hear-
ing, the parties filed a written stip-
ulation of fact.

On Mar. 3, 1975, the Administra-
tive Law Judge issued his decision
finding that MESA did have the
authority to enforce sec. 203(b) (3)
as a mandatory health standard by
issuing a notice of violation under
the provisions of sec. 104(b) of the
Act. The Judge. further' held that
the notice of. violation should be
vacated due to the fact that the op-
erator had complied with sec. 203
(b) (3). A notice of appeal was
filed with the Board by the UNM7VA
and MESA, and subsequently, time-
ly briefs were submitted for the
Board's consideration by all parties
involved.

At the hearing, Pocahontas con-.
tended that there was no authority
for MESA to assume jurisdiction
over sec. 203(b) (3) and relief
should have been sought from the
Secretary of Labor under sec. 428
of the Act through procedures pre-
scribed by him. Pocahontas has not
pressed its jurisdictional argument
on appeal, but it did suggest by
footnote in its brief that "t * * the
preliminary question of jurisdiction
isleS **properly before the Board
if the Board wishes to deal with it
sua sponte * e

Both of the appellants, MESA
and the UMWA, contend that the
term "regular rate of pay;" as used
in sec. 203 (b) (3) of the Act,
should be defined as that rate of
pay being received by a miner im-
mediately preceding his transfer
irrespective of the job classification
and that therefore the Administra-
tive Law Judge is incorrect in hold-
ing otherwise.

Pocahontas, on the other hand,
contends that the Administrative
Law Judge correctly held in. the
instant case that, regular rate of
pay means the rate of, pay
to which a miner is entitled under
his particular job classification un-
der the current wage agreement
and not the pay being received as
a result of the temporary detail.

Issues

The issues to be disposed of in
this decision are: 

*A. Whether the Administrative
Law Judge correctly held .that the
Secretary has jurisdiction to en-
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force sec. 203(b) (3) of the Act by
issuing a notice of violation under
see. 104 ().

B. Whether the Administrative
Law Judge correctly construed and
applied the term "lregular rate of
pay" as used in' see. 203(b) (3) of
the Act in the circumstances of this
case.

DimSmsion

For the reasons stated hereafter,
the Board affirms the Administra-
tive Law Judge's decision,. holding
that the Secretary, and by delega-
tion MESA, have jurisdiction to
enforce sec. 203(b) (3) of the Act
and that the term "regular rate of
pay" is properly defined in the cir-
cumstances of this case by reference
to the particular miner's job classi-
fication under the applicable col-
lective bargaining agreement be-
tween 'the UMWA and the oper-
ator.V

A.

[1] Sec. 203(b) (3) falls within
Title II of the Act which comprises
secs. 201 through 206. 30 U.S.C.
§§ 841-846 (1970). Sec. 201(a) pre-
scribes that * * * provisions of
sections 202 through 206 of this title

shall be enforced in the same
manner and to the same extent as
any mandatory healthi standard
promulgated under the provisions
of sec. 101 of this Act." The "man-
ner" of enforcement is set forth in

1 The Board takes cognizance of the fact
that not all operators are constrained by a
collective bargaining agreement and as to
those instances the Board reserves judgment
as to the appropriate construction of the term
"regular rate of pay."

sec. 104 which places exclusive en-
forcement in the "Secretary," a
term defined by sec. 3(a) as * * *
the Secretary of the Interior or his
delegate." 30 U.S.C. § 802(a), 814
(1970). Based on the foregoing,
there can be no question that the
Congress originally conferred the
jurisdiction on the Secretary to en-
force the subject statutory provi-
Sion.

It is true, however, that the Act
was amended in May 1972 by add-
ing (among other sees.) sec. 428
which- provides procedures by
which a miner may- obtain relief
from the Secretary of Labor if he
is able to demonstrate that he has
been discriminated against by an
operator, "* * by reason of the
fact that such miner is suffering
from pneumoconiosis * " '.." There
was no repeal of sec. 203(b) (3). 30
U.S.C. § 938 (1970). It cannot,
however, be inferred from the lan-
guage or passage of the amendment
that the 'Secretary's power or re-
sponsibility to enforce the interim
mandatory health standards was
abrogated in any way.

In any event, Pocahontas' argu-
ment that the Secretary is without
jurisdiction cannot prevail before
this Board, because the Secretary
asserted jurisdiction over sec. 203 of
the Act in Dec. 1972 when he pro-
mulgated regulations implementing
this sec. of the Act. 30 CFR 90.30-
90.40. The assertion' that the Secre-
tary is without jurisdiction is then
an attack on the validity of these
regulations and the Board has often
stated it has no authority to review
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the validity of regulations promul-
gated by the Secretary. See, e.g.,
U311WA v. Inland Steel Company,
6 IBMA 71, 83 I.D. 87, 1975-1976
-OSHD par. 20,529 (1976) and 43
CFR 4.1.

Referring to sec. 203(b) (3), Po-
cahontas contended before the Ad-
ministrative Law Judge that the
Board had previously held that the
"Secretary of Interior was without
jurisdiction over this matter, * *
In support of that contention, Po-
cahontas cited Jesse Higgins v. Old
Ben Coal Corporation, 3 IBMA 237,
81 I.D. 423, 1973-1974 OSHD par.
18, 228 (1974). Higgins, supra, is
not in point because that case stands
merely for two propositions, i.e.,
(1) that allegations by a miner of
discrimination based on pneumoco-
niosis constitute a legally sufficient
claim for relief from the Secretary
of Labor under sec. 428 and not
from the Secretary under sec. 110,
30 U.S.C. §§ 820(b), 938 (1970);
and (2) that a miner .cannot pro-
ceed directly to file for relief under
sec. 203 for an alleged violation
thereof. The decision in the instant
case is not intended to disturb either
of those propositions.

Even though both this case and
the. Higgins case involve the rate of
compensation to be received by a
miner who exercises his option to
transfer under sec. 203 (b) (2) of the
Act, the instant case has arisen from
a different set of procedural circum-
stances. The Higgins case was
brought. by individual 0 miners as
contrasted to the instant case which
is being prosecuted by MESA.

In sum, we conclude that the Ad-
ministrative Law Judge correctly
rejected Pocahontas' attack on the
Secretary's jurisdiction to enforce
sec. 203.

,

[2] As has been previously point-
ed out, the facts in this case are mi-
disputed and were stipulated prior
to hearing.

The facts which led to the inspec-
tor's conclusion that the .operator
had not complied with sec. 203(b)
(3) were: (1) immediately prior to
transfer, Mullins had been working
the majority of the time on a tem-
porary-detail .as a "roof bolter";
(2) under the collective bargaining
agreement, Mullins' job. classifica-
tion was "general inside laborer";
(3) upon transferring Mullins to a
non-face occupation in the mine, the
operator compensated him at a rate
of pay supported by his job classi-
fication rather than the compensa-
tion he had been receiving as a tem-
porary "roof bolter." Under the col-
lective bargaining agreement "gen-
eral inside laborers" are paid $2.75
per day and "roof bolters' are paid
$47.25 per day.

The record discloses that Mullins,
prior to his employment at the
Maitland Mine, had held a position
as a permanent roof bolter.2 From

2 Mullins was previously employed at the
company's Kepler Mine. That mine was closed
in Dec. 1978. The company offered Mullins
employment at the Maitland Mine; however,
since there were no permanent roof bolter jobs
open at that time he was offered and accepted
employment as a general inside laborer. Mul-
lins began work in the aitland Mine on
Jan. 9, 1974.
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Jan. 9,1974, until May 10, 1974, the
date the operator 'was notified by
MESA th'at Mullins had elected to
transfer to a non-face occupation in
the mine under sec. 203(b) (2),
Mullins worked the majority of his
time in the Maitland Mine on a tem-
porary detail as a roof bolter.3 Dur-
ing the approximate 5-month
period of Mullins' employment in
the Maitland Mine, there were five
permanent roof bolter positions ad-
vertised, one of which (Apr. 2,
1974) went-unfilled because there
were no applicants.

On May 28,. 1974 (more than 2
weeks after the operator had been
advised by MESA of Mullins' elec-
tion to transfer to a non-face occu-
pation), three additional perma-
nent roof bolter positions were ad-
vertised. Mullins bid on one of these
but was- unsuccessful b e c a u s e
another applicant had seniority
rights over him.

It is obvious from the facts out-
lined above' that had Mullins been
desirous of gaining a position in the

a Sec. 208 (b) (2) reads as follows: "Effective
3 years after the date of enactment of this
Act, any miner who in the judgment of the
Secretary of Health, Education, and Welfare
based upon such reading or other medical
examinations, shows evidence of the develop-
ment of pneumoconiosis shall be afforded the
option of transferring from his position to
another position, in any area of the mine, for
such period or periods as may be necessary to
prevent further development of such disease,
where the concentration of respirable dust in
the mine atmosphere Is not more than 1.0
milligrams of dust per cubic meter of air, or
if such level Is not attainable in such mine,
to a position in such mine where the concen-
tration of respirable dust is the lowest attain-
able below 2.0 milligrams per cubic meter of
air." -

Maitland Mine as a permanent roof
bolter there were ample opportuni-
ties for him to make his intentions
known. The facts further demon-
strate that had Mullins been desir-
ous of a' permanent roof bolter
position and had he bid on the Apr.
2, 1974 position, he would have been
successful. It appears that only after
he had elected to transfer to a non-
face occupation in the mine did he
make his desire for a permanent
roof bolter positionknowln.

The Board is of the opinion that
this miner, hiving rejected the op-
portunity to obtain a permanent
position of roof bolter commanding
a higher rate of pay than his job
classification as an inside laborer
would support, should not now be
entitled to th~e rights of a permanent
roof bolter to' be. transferred with
him to a non-face occupation in the
mine.4

We hold, therefore, that the Ad-
ministrative Law Judge properly
concluded that PocahQntas did not
violate sec. 203 (b) (3) of the Act,
and we must affirm his order vacat-
ing the subject notice of violation.

ORDER.

WHEREFORE, pursuant to the
authority- delegated to the Board by
the Secretary of- the Interior (43
CFR 4.1(4)), IT IS HEREBY
ORDERED that the Judge's deci-

4 The Board reserves judgment for the future
should the facts in a given case clearly indicate
that an operator, in bad faith, abuses the job
classification system by excessive use of tem-
porary job detailing.
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sion in the above-captioned case IS
AFFIRMED.

Louis E. STRIEGEL,

Adminitratie Judge.

W, CONCUR

DAVID DOANE,
Chief Administrative Judge.

HOWARD J. SCHELLENBERG, JR.,
Adninistrati've Judge.

EASTERN ASSOCIATED COAL
CORPORATION

On Reconsideration Em Bane

7 IBMA 133

Decided Deoem2ber 20, 1976

Petition for Additional Reconsidera-
tion by the Mining Enforcement and
Safety Administration of. the Board's
.decision of Sept. 30, 1976, reversing its
prior judgment and' affirming a de-
cision by Administrative Law Judge
Moore vacating 22 notices of violation
under sec. 109 of the Federal Coal Mine
Health ad Safety Act of 1969 in
Docket Nos. MORG73-131-P, 73-145-
P, HOPE 73-305--P, 73-382-P, and
73-465-P..

Affirmed.

Federal Coal Mine Health and Safety
Act of 1969: Respiratory Dust Pro-
gram: Generally

Coal dust particulates in excess of 5
microns in size are not "respirable dust"
as a matter of law under 30 U.S.C.
§ 878(k) '(1970) and 30 CR 70.2 (i).

APPEARANCES: 'Thomas A. Masco-
lino, Esq., Acting Associate Solicitor,
Robert S. Phares, Esq., Acting Assist-
ant Solicitor, and Robert A. Cohen,
Esq., Trial Attorney, for Petitioner,
Mining Enforcement and Safety Ad-
ministration; Thomas E. Boettger,
Esq., and James R. Kyper, Esq., for
respondent, Eastern Associated Coal
Corp., Guy Farmer, Esq., and William
A. Gershuny, Esq., for amicus curiae,
Bituminous Coal Operators' Assn., Inc.;
Howard Walderman, Esq., for amicus
curiae, National Institute of Occupa-
tional Health and Safety.

OPINION7 BY CHIEF ADIVIN-
ISTRATIVE JUDGE DOANEl

INTERIOR BOARD OF MINE
OPERATIONTS APPEALS

On Sept. 30, 1976, a majority of
a three member panel of the Board
set -aside its prior decision in Ap-
peal No. IBMA 75-25, 5 IBMA
185, 82 I.D. 506, 1975-1976 OSHD
par. 20,041 (1975), and concluded
that Administrative Law Judge
Charles C. Moore had correctly va-
cated 22 notices' of violation issued
by various federal coal mine inspec-
tors' to Eastern Associated Coal
Corporation (Eastern) under sec.
104(i) of the Federal Coal Mine
Health and Safety Act of 1969, 30
U.S.C. X 814 (i) (1970). 7IBMA 14,
83 I.D. 425, 1976-1977 OSHD par.
21,195 (1976). Judge Moore had
acted on a petition by'the Mining
Enforcement and Safety Adminis-
tration (MESA) for assessments of
civil penalty under sec. 109 of the
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Act, alleging that on the 22 separate
occasions represented by such no-
tices Eastern had exceeded the ap-
plicable limit on the average con-
centration of respirable dust in the
mine atmosphere. 30 U.S.C. § 819
(1970). .

Simply stated, the majority's con-
clusion was that Eastern had over-
come MESA's prima facie case by
showing by a preponderance of the
evidence that MESA's sample data,
purporting to represent concentra-
tiolls of "respirable dust," prejudi-
cially included indeterminate frac-
tions of oversize dust particulates
which are not respirable as a matter
of law under sec. 318 (k) of the Act,
30 U.S.C. § 878(k) (1970), and its
regulatory counterpart, 30 CFR
70.2 (i).

On Oct. 8, 1976, MESA moved
for a stay of the final effect of the
majority's Sept. 30 decision pending
additional reconsideration. MESA
also moved for consolidation of the
instant case with Appeal No. IBMA
76-54 which also involves Eastern
and presents.a similar question re-
garding oversize particulates.
- A special en bane panel of all
eligible members of the Board was
assembled on Oct. 13, 1976, for the
purpose of dealing with MESA's
motion and any further ensuing
proceedings.2 In an order released

'.The detailed background of this appeal is
set forth in the Board's previous opinions and
need not be repeated here.-

Although the Board is authorized to have
three regular members, for a long time and
until recently, it has labored with the services
of only two. When necessary, the ex-officio
member of the Board, the Director of the Office
of Hearings and Appeals, or the alternate
member of the Board, David Trbett, was

on that same date, . the Board
granted MESA's motion. An addi-
tional 15-day period for submission
of supplemental briefs was allowed
and oral argument on the record
was set for Nov. 5, 1976. Timely
supplemental briefs were filed by the
parties, and the Board has also had
the benefit of the views of the Bitu-
minous Coal Operators' Assn., Inc.
(BCOA), and the National Insti-

tute of Occupational Health and
Safety, Department of Health, Ed-
ucation, and Welfare, both of which
participated as amici curiae. Oral
argument before the undersigned
panel took place as scheduled.

It should be recalled that the
majority held that the applicable
limit on the average concentration
of respirable dust in the mine
atmosphere allegedly violated by
Eastern was. 3.0 milligrams of
respirable dust per cubic meter of
,air, respirable dust being defined as

f"* * only dust particulates 5
microns or less in size." The major-
ity arrived at that interpretation by
reading sec. 202(b) (1), 30 U.S.C.
§842(b) (1) (1970), and its regula-
tory alter ego, 30 'CFR 70.100 (a), in
conjunction with sec..318(k) and its
regulatory counterpart, 30 CFR
70.2(i).

11lhile MESA's specific argu-
ments have varied from time to
time, its basic position has been that

designated to sit with the regular members.
The en bane panel assembled here, consisting

of the three regular Board members as well as
the ex-officlo and alternate members, was
assigned because this case has become a test

,vehicle of overwhelming and extraordinary im-
portance. A similar case has not arisen In the
past, and it is unlikely that any en bane panels
will be assembled in the future.
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sec. 202 of the Act and 30 CFR
70.100 were not meant to be read
in light of the definition of the term
"respirable dust" in sec. 318 (k) and
30 CFR 70.2(i), respectively. In the
midnight hour of this proceeding,
MESA has reasserted that position
and has sought to shore it up with
new arguments. Although counsel
for MIESA equivocated at oral argu-
ment, contending euphemistically
that MESA was merely asking that
the Board hold see. 318(k) and 30
CFR 70.2(i) "im wplicable" to see.
202 and 30 CFR 70.100, MESA's
brief makes clear in no uncertain
terms that MESA is demanding
that we "ignore" the former in con-
struing the latter.

In arguing for its position in this
latest round of briefing, MESA
neither quotes nor relies on the lit-
eral language of the Act or the reg-
ulations. Implicit in this, omission
is a recognition that the preambles
to sec. 318 of the Act and 30 CFR
70.2 leave no room for a serious as-
sertion that subsec. (k) of sec. 318
and subsec. (i) of 30 CFR 70.2 are
"inapplicable" or can be "ignored"
when reading subsecs. (b) and (e)
of sec. 202 of the Act and 30 CFR
70.100, respectively.3

-MESA rests its position on a se-
ries of related arguments for a
practical construction designed to

5 Sec. 201(a) of the Act, 30 U.S.C. 8 841 (a)
(1970) provides in pertinent part: "The provi-
sions of sees. 202 through 206 of this title- and
the applicable provisions of section S18 of
title III shall be interim mandatory health
standards applicable to all underground coal
mines until superseded in whole or in part by
improved mandatory health standards promul-
gated by the ecretary under the provisions of
sec. 101 of the Act." * * [Italics added.]

rationalize past practices, the literal
language of the Act and regulations
to the contrary notwithstanding.

Before addressing ourselves spe-
cifically to MESA's latest argu-
ments, we state at the outset that all
of the undersigned agree that the
majority correctly decided this case
on reconsideration. We see no need
to repeat what was said before, and
we find it necessary to deal in detail
only with the specific assertions ad-
vanced by MESA in the latest
round of arguments.

Treating MESA's arguments in
the order in which they were
briefed, we begin with MESA's re-
newed effort to persuade the Board
that the Congress intended sec. 202
(b) to be read in conjunction with
sec. 202(e) without regard for sec.
318(k) in order to determine the
applicable standard of care. We are
asked to draw that conclusion on
the basis of two premises. The ma-
jor premise is that the Congress re-
quired rather than merely author-
ized'sampling by the MRE instru-
ment or other equivalent device in
sec. 202(e). The secondary premise
is that the definition of the words
"respirable dust," embodied in sec.
318(k) in terms of liear, micro-
scopic size, is incompatible with the
sampling method allegedly man-
dated by the Congress because the
MRE and any equivalent device de-
termine the levels of dust concen-
tration on the basis of the aerody-
ncamie size of particulates. We are
told that linear microscopic size and
aerodynamic size are wholly differ-
ent measurements even though the
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standard unit of each is said to be a
"micron."

In our opinion, the major prem-
ise of this initial argument is in-
consistent with the statutory lan-
guage and the legislative history.
Sec. 202 (a) of the Act, 30 U.S.C.
§ 842(a) ( 1970), states that * *
samples shall be taken by any de-
vice approved by the Secretary and
the Secretary of Health, Education
and Welfare * (Italics added).
That provision would have been
superfluous if sec. 202(e) had been
designed to require usage of an
MRE instrument or equivalent sam-
pling device. Furthermore, the Con-
ference Committee in discussing
sec. 202(e) specifically said: "* * *
Both the MRE and other devices
must be approved by both Secretar-
ies." House Comm. on Ed. and
Labor, Legislative History, Federal
Coal M3ine Health and Safety Act,
Comm. Print, 91st Congress, 2d
Session, 1124. The Statement of the
House Managers explaining the re-
sults of ccmpromises in the Confer-
ence Committee is to. the same ef-
fect. Id. at 1036. Both the Confer-
ence Committee and the House
Managersi wrote their reports
against the background of a legis-
lative history showing a discarded,
early Senate version .of the Act
which made sampling by the MRE
instrument mandatory in explicit
terms and which did not contain a
definition of "respirable dust."
Hearings before the Subcommittee
on Labor of the Committee on
Labor and Public Welfare, United
States Senate, 91st Congress, st

Session, S. 355 at 61-62, S. 1094 at
56. If anything, the legislative his-
tory overwhelmingly suggests that
the Congress specifically decided to
divorce the standard from the sam-
pler rather than to wed them so in-
dissolubly that the two Secretaries
would be tied to any particular sys-
tem of sampling. Thus it seems to
us that in sec. 202(e) Congress only
sought to authorize sampling with
the MRE or equivalent device and
assumed that a method of refining
the data would be applied to deter-
mine the average concentration of
dust 5 microns in size or less.4

As to the secondary premise re-
garding the alleged incompatibility
between sec. 318 (k) and the method
of sampling authorized in sec. 202
(e), MESA refers to portions of the
testimony of Dr. Corn, a duly quali-
fied expert called by Eastern.

Among other statements of Dr.
Corn, MESA cites the following
from Tr. 332:

* e * For years the pathologist couldn't
explain 200 micron fibers in the lungs,
how they get in, it's impossible; but, well,;
when they put them through these in-
strunents, they saw the 200 micron fibers
landing right next to the less 10 micron
spheres. And what that was telling them
was no matter what they look like, they
settled~in there comparable to the spheri-
calparticles.

Frankly, this statement even when
read in context is barely intelligible,

4We think it was contemplated that if such
a method did not exist or could not be devel-

,oped and if it was determined that the MRE
and the personal saplier should be used,
Congress intended that rulemaking would take
place to make whatever adjustments .in the
interim standards that were required. So
U.S.C. § 811 (1970).
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and it hardly demonstrates a hard
and fast distinction between linear,
microscopic size on the one hand,
and aerodynamic size on the other,
as MESA asserts.

MESA also relies on excerpts
from Dr. Corn's testimony at Tr.
306-307. The quotations are drawn
from direct exaniination by counsel
for Eastern, Daniel. Darragh, and
read as follows:

A. * * * We say anything greater than
10 microns will not get into the pulmo-
nary compartments and the dust hygienic
consistence, aerodynamic equivalent di-
ameter, the size of the sphere of Density
1, 10 microns or smaller.

* . .* . * * *

* Why would it have been or why
was it that respirable dust was defined
as five microns and less, and why were
we concerned with that? I think you cov-
ered the first part of the inhalation. And
why was it the five micron cut-off point?

A. To my knowledge, there are two cut-
off points; a 10 micron associated with
the Atomic Energy Commission served in
this country, and the 7.1 micron associ-
ated with the British Medical Research
Council curve. We start accepting par-
ticles which will get to the pulmonary
compartment in varying proportions at
either 10 microns or 7.1. Now, these two
curves are slightly different. Five microns
is in both of them, but I think I would
say the dust hygienic significance is
either of 10 microns or smaller; aerody-
namic equivalent diameter, if you speak
of the United States Atomic Energy Com-
mission curve or 7.1 microns aerodynamic
equivalent diameter and smaller if you
speak of the British Medical Research
Council acceptance curve. So that is the
starting point. Those are the starting
points for acceptance.

The response in this colloquy refer
to an aerodynamic quality of dust

particles, but that reference is in
relation to the word "diameter," and
it is common knowledge that a "di-
ameter" is a linear measurement,
a fact which actually subverts
MESA's argument; We see nothing
in this exchange: which proves
MESA's point- directly or in-
directly.

Finally, MESA cites the follow-
ing from the cross-examination of
Dr., Corn by, its counsel at Tr. 335:

Q. When we talk about respirable dust,
then, are we talking abdut what is picked
up. by MR1E?

A. When I speak for respirable dust,
it's either the MRtE; the cyclone. They're
both respirable dust. If you ask me-

Q. Under the law I mean.
A. Under the flaw, I believe that the

MRtE defines it. That is my understand-
ing of the law.

The question asked by counsel, as
amended, called for an opinion on
a point of law, an area beyond the
witness' expertise and a matter as
to which he was not competent to
give testimony. Accordingly, the
opinion given by Dr. Corn has
neither evidentiary nor legal signif-
icance, and MESA's -reliance upon
it to demonstrate alleged-incompat-
ibility between the'sampling system
authorized in sec. 202(e) and the
legislative definition of "respirable
dust" is misplaced.

Other testimony in the record,
apart from that given by Dr. Corn,
suggests strongly that, contrary to
MESA's assertion, linear, micro-
scopic size is indeed relevant to
sampling by the MRE instrument
and personal sampler, As the major-
ity pointed out previously,, it is un-
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contradicted that MESA subjects
samples showing a net weight gain
in excess of 6 milligrams to stereo
microscopic analysis and eliminates
those showing what it believes are
excessive numbers of particulates
larger than 10 microns in linear size.
While the scientific bases for
MESA's practices in this respect re-
main shrouded in obscurity, largely
as a result of its meager evidentiary
presentation, the obvious inferences
that can be drawn from this evi-
dence quite clearly are that the raw
data produced by personal samplers
are not taken at face value, and
linear, microscopic size is related to
the validity of any single sample.5

Before moving on to MESA's
scond argument, there is one more
point to be made. The legislative
history tends to refute MESA's fac-
tual assertion regarding the alleged-
ly dual definition of the term "mi-
cron." As amicus BCOA pointed
out in oral argument, the record of
the legislative hearings from the
House shows that at least one emi-
nent English expert, Dr. Jethro
Gough, was specifically asked by
Representative Mink: "Is the mi-

'In its latest brief, MESA argues that its
practices with regard to this class of samples
were designed "4 * * to check proper sampling
techniques," and are not "a * * directly re-
lated to weight gain * S*.supplemental
Brief of MESA on reconsideration en bane,
p. 16. We have no idea as to what MESA meant
to convey precisely by this argument due to its
conclusory and vague nature, and MESA did
not refer to the evidence, of record to sup-
port it.

We have given no weight to counsel's "testi-
monial" assertions at oral argument designed
to rehabilitate testimony of the witness Paro-
beck as to the bases for MESA practices with
regard to screening out invalid samples. See
Eastern Associatedi Coal Corp., sapra, 7 IBMA
32-33, n. 14.

cron measurement a size measure-
ment or weight?" Dr. Gough re-
plied: "That is a size measurement."
See Hearings Before the Subcom-
mitee on Labor of the Committee on
Education and Labor, House of
Representatives, 91st Congress, 1st
Session, on H.R. 4047, H.R. 4295,
and 1.R. 7976, 651. One would sp-
pose that if science were so impre-
cise as to have two entirely different
definitions of a standard unit of
measurement such as a "micron,"
then Dr. Gough would have men-
tioned such a fact in responding to
Ms. Mink's query. And in any event,
if there is such duality, there should
have been direct expert evidence in
the evidentiary record of this case
to validate this as well as other un-
documented assertions of fact in
MESA's brief with regard to the
sampling system.

MESA's second argument is a re-
sponse to one of the reasons for the
majority's refusal to ignore sec. 318
(k) and 30 CFR 70.2 (i) and its de-
termination to give those secs. the
full meaning they were intended to
have. MESA now insists, contrary
to the majority's view, that there is
ample judicial authority to support
a judgmenit by the Board in effect
reading both sections out of the Act
and regulations, as appropriate.
The significant authority put. for-
ward is a quotation from the deci-
sion of a three-judge district court
in C-Line, Inc. v. United States, 376
F. Supp. 1043 (D. R.I. 1974) where
the Court said, 376 F.Supp. at 1048:

The general principle of legislative con-
struction is that statutory definitions
control the meaning of words. See Law-

[83 1.
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son v. Suwannee Fruit and Steamship
Co., 336 U.S. 198, 69 S.Ct. 503, 93 L.Ed.
611 (1949). A exception t this rule
arises when a mechanical application of
the statutory definition creates obvious
incongruities in the language of and de-
stroys a major purpose of the Statute.
Id. When the application of the literal
words would bring about a result incon-
sistent with the.purpose of the statute,
the judiciary may look to the legislative
history to reach a conclusion. *
[Italics added.]

Having read both Lawson and
C-Line, supra, we are of the opinion

that neither of these cases is in

point.,

We perceive no obvious linguistic
incongruity resulting from reading

secs. 202 and 318(k) together that
calls for application of the above-
quoted principle of construction.

Furthermore, both of those cases
involve a. situation where a court
took an isolated liberty with a legis-

lative definition by reading it nar-
rowly, and did so because the only
alternative to the particular frus-
tration of the statutes involved was
the impractical one of resort to the

Congress for a curative, legislative
amendment. The present case is not
comparable because MESA is not
merely asking us to read sec. 318 (k)
and 30 CFR 70.2 (i) narrowly;
MESA is importuning us to emas-

culate them totally, to treat them as

if they virtually did not exist and
could not be amended by rule-

making.
A further point, serving to distin-

guish C-Line and Lawson, supra,

from the case at hand is that, far
from destroying a major purpose
of the Act, the majority's judg-

227-314-77 8

ment, which we affirm. today, is
likely to have some constructive ef-
fects and none that is especially
harmful. For, one thing, even if we

were willing to overlook the anemic
quality of MESA's evidentiary
presentation and the questionable
nature of its legal theories with re-
spect to sec. 318(k), 30OCFIR 70.2
(i), 30 CFR Part 74 and see 101,

we doubt that counsel for the
operators would be beguiled by any

sophistries designed to sustain tie

subject, notices. The result of any
misguided effort on: our part to

impose assessments based on the

notices now before us is likely
to e untold numbers of futile

collection actions under sec. 109

(a) (4) of the Act, 30 U.S.C.
§819 (a) (4) (1970), straining the
patience and resources of severely
pressed United States attorneys and
select federal district courts. For
another thing, should it be neces-
sary to resort to rulemaking, a mat-
ter to which we alluded in the pre-
vious decisions, any hiatus in the
issuance of notices under sec. 104
(i), if there is one, is unlikely to
have a substantial impact on oper-
ator behavior. There is no indica-
tion in the record that operators
will cease existing or projected ef-

forts to reduce excessive concentra-
tions of hygienically harmful coal

dust particulates in the atmosphere

of their mines especially since they

know full well that the hiatus will

be relatively brief and liability to
pay compensation in new so-called

"black lung" cases under Titles IT

and IV of the Act is continuing.
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MESA's final argument against
the majority's conclusions is an as-
sertion that the Board is without
authority to impose its own defini-
tion of "oversize particles" when
none appears in the Act. This argu-
ment flows from MESA's unproved
contentions with regard to the sam-
pling system. Indeed in making this
argument; MESA goes so far as to
say that it is not under any legal
obligation to compensate for weight
gain attributable to any size partic-
ulate, no matter how large, but then
undercuts that assertion by refer-
ring to its own practice of voiding
some samples containing a number
of Particulates in excess of 10 mi-
crons. We reject this argument as a
self-contradictory attempt to trans-
mute a question of fact into a ques-
tion of law.

Having dealt with and rejected
MESA's arguments, we think one
observation is worth making which
we hope cuts through the complex-
ities and places this controversy in
some perspective. It is ucontra-
dieted that MESA has been enforc-
ing the respirable dust standards as
if there were and has always been
a legal obligation to suppress exces-
sive levels of dust particulates
larger than 5 microns. No one, by
simply reading secs. 202 and 318 (k)
of the Act and 30 CFR Parts 70 and
74, could reasonably conclude that
there ever was such an obligation,
express or implied. Thus MESA has
been asking the Board to assess civil
penalties for noncompliance with a
standard no one really knew existed.
Congress never intended in enact-
ing the mandatory standard pro-
gram to authorize imposition of

statutory sanctions because of
noncompliance with a phantom
standard.

In sum then, we perceive no rea-
son to overturn the prior majority
judgment, and we hold that the
subject 22 notices of violation were
properly vacated.

ORDER

WHEREFORE, pursuant to the
authority delegated to the Board by
the Secretary of the Interior (43
CFR 4.1(4)), IT IS HEREBY
ORDERED that the motion by
MESA to substitute corrected
pages to its brief filed Oct. 28, 1976,
IS GRANTED, and the decision of
the Board in the above-captioned
appeal on Sept. 30, 1976, 7 IBMA
14, 83 I.D. 425, 1976-1977 OSHD
par. 21,195 (1976), IS AF-
FIRMED upon reconsideration en
banc.

DAVID DOANE,
Chief Administrative Judge.

WE CoNcHm:
Louis E. STRIEGEL

Administrative Judge.

DAVID ToRBETT,
Alternate Administrative Judge.

JAMEs R. RICHtARDS,
Director, Oce of Hearings and
Appeals.
Ex-Offcioa Member of the Board.

ADMINISTRATIVE JUDGE
SCHELLENBERG,
DISSENTING:

For the following reasons and for
the reasons stated in the prior deci-
sion on reconsideration, I dissent.

70)2



703EASTERN ASSOCIATED COAL CORPORATION
December 20, 1976

My disagreement with the major-
ity is that I believe too much em-
phasis is placed upon the definition
of "respirable dust" and too little
upon the primary health objective
of the Act to attempt to reduce the
rate of new cases of pneumoconiosis
by reducing miners? prolonged ex-
posure to dangerous concentrations
of harmful dust, however it may be
defined.

I 'am convinced that the dust
standards are inextricably related
to, and cannot be considered apart
from, the MRE gravimetric sam-
pling device having the following
characteristics for particles of unit
density spheres or its equivalent:

2 microns and less will pass 98
percent

5 microns will pass 50 percent
7.1 microns will pass 0 percent

These characteristics were specif-
ically set out in earlier Senate ver-
sions of the Act (S. 355 and. S.
1094). The importance of the char-
acteristics of the MRE lies in what
it will not do rather than what it
does do.. It does not, trap (collect) 2
percent of the dust particles 2
microns and less and 50, percent of
dust particles of 5 microns.

The standards set by Congress are
based upon this measuring method
and not vice versa. The legislative
background on this point is over-
whelming.

'The point is graphically demon-
strated by the testimony of Mr.
James R. Garvey, Vice President
of the National Coal Association

and President of Bituminous Coal
Research, Inc. (Hearings before the
Subcommittee on Labor of the Com-
mittee on Labor and Public Wel-
fare, U.S. Senate, Part 2, Mar. 12,
1969, pp. 51-599). See also the
"Summary of Proposed Standards
and Measurement Methods" sub-
mitted in the prepared statement of
Mr. GQrvey, at p. 593 of the above-
referenced Senate Hearings. This
summary relates a specific standard
to each method of measurement.'
Furthermore, 'at' p. 598, when' asied
how the British standard compared
with the proposed standard, Mr.
Garvey replied in part "It is im-'
possible to compare them at this
time. The British are'undertaking
studies now to attempt to apply the
MIRE instrument, the gravimetric
instrument which has been men-
tioned in several of the proposed
bills, to apply this to their studies
which they have had underway for
about 15 years. They do not use this
instrument now as their basis for
setting standards, * * *" (Italics
added.)

In sum, I am convinced that Con-
gress in setting the respirable dust
standards was fully aware of the
collection characteristics of the
MRE and that despite its obvious
inadequacies mandated its use. (or
equivalent) ' for enforcement pur-
poses to accomplish their desired
objectives.

I respectfully dissent.

HOWARD J. SCHELLENBERG,
Administrative Judge.
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KANAWHA COAL COMPANY

7 IBMA 158 .

Decided Decemnberl, 1976

Appeal by United Mine Workers of
America and Mining Enforcement and
Safety Administration from a decision
by Administrative Law Judge Joseph
B. Kennedy, dated June 20, 1975, in,

Docket No. HOPE 75713, in which the
Judge concluded that: (1) the time
fixed for abatement of a violation of

30 CPR 71.300 was unreasonable; (2)
the violation had been abated; and (3)
the notice, of violation in issue is
terminated. -

Decision set aside and Notice of
Violation modified.

1. Federal Coal Mine Health and
Safety Act of 1969: Applications for
Review: Issues

An Administrative Law Judge may not
decide an issue not properly raised in an
Application for Review nor agreed upon
by the parties unless it pertains to
jurisdiction.

2. Federal Coal Mine Health and

Safety Act of 1969: Notices of.Viola-
tion: Reasonableness of Time

Where a pattern of granting extensions
of time is established to permit step-by-
step accomplishment of an approved
noise-control plan, an additional exten-
sion of time granted in conformance with
such pattern will not be held by the Board.
to be unreasonable.

APPEARANCES: Steven B. Jacobson,
Esq., for appellant, United Mine Work-
ers of America; Thomas A. Mascolino,
Esq., Assistant Solicitor, and John D.

Austin, Jr., Esq., Trial Attorney, for
appellant, Mining Enforcement and
Safety Administration; and Edward
W. Hall, Esq., and Harold Albertson,
Esq., for appellee, anawha Coal.
Company.

OPINIOV BY ADMLINISTRA-
TIVE JUDGE SC'HELLEN-
BERG

INTERIOR BOARD OF MINVE
OPERATIONS APPEALS

Factual and Procedural
Background

On Apr. 30, 19T3, a Mining En-
forcement and Safety Administra-
tion (MESA) inspector issued to
Kanawha Coal Company (ana-
wha) a notice of violation which
stated that two employees in Kana-
wha's Madison Preparation Plant1

were exposed to noise levels in ex-
dess of the mandatory health stand-.
ard set forth in 30 CFR 71.300. This
notice required the alleged violation
to be totally abated by July 2, 1973.
The requirements for abatment of
such a violation are specifically set
forth in 30 CPR 70.510 (incorpo-
rated by reference: in 30 CFR
71.300) whicistates:

(b) Upon receipt of a Notice of Vio-
lation * * the operator shall:

(1) Institute promptly administrative
and/or engineering controls necessary to
assure compliance with the stand-
ard.* * *

(2) Within 60 days following the is-
suance of any Notice of Violation of this

' The Madison Preparation Plant was de-
signed in late 1968 and early 1969, construc-
tion commenced in late 1970, and the plant
started operating in July of 1972.
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subpart, submit for approval to a joint
Mining Enforcement and Safety Admin-
istration-Health, Education and Wel-
fare committee, a plan for the admin-
istration of a continuing, effective hear-
ing conservation program to assure com-
pliance with this subpart, including pro-
vision for:

(i) Reducing environmental noise
levels;

(ii) Personal ear protection devices
to be made available to the miners;

(iii) Preemployment and periodic
audiograms.

* * * : * *

In conformance with 30 CFR
70.510(b) (2) on May 7, 1973,
Kanawha submitted a plan to
MESA which indicated that it was
seeking assistance from the build-
ers of the plant to reduce environ-
mental noise levels, that it had made
personal ear protective devices
available to the miners, and that it
was setting up a program of pre-
employment and annual audio-
grams. On Nov. 9, 1973, MESA
issued a notice extending the time
for abatement of the violation to
Nov. 16, 1973, in order for a spe-
cific plan to be submitted.

On Nov. 21, 1973, another notice
extending the time for abatement
to Jan. 14, 1974, was issued by
MESA on the ground that a plan
was submitted and approval was
awaited. On Dec. 12, 1973, the Joint
MESA-HEW committee approved
the May 7 plan with the condition
that *a supplemental noise survey
indicate that the control measures
to be instituted will reduce noise
exposure levels to within acceptable
limits.

On Jan. 17, 1974, a notice was
issued by MESA which extended
the time for abatement to Feb. 28,
1974, in order for Kanawha to sub-
mit a supplemental noise survey.
This survey was performed on Jan.
24 and the results showing noncom-
pliance with the permissible noise
exposure levels were submitted to
MESA. Following receipt of the
results, MESA issued another no-
tice extending the time for abate-
ment to May 1, 1974, and requiring
submission of a revised plan.

. On Apr 30, 1974, Kanawha sub-
mitted to MESA a revised plan
which included six engineering con-
trols 2 to decrease the noise levels as
well as stating that a specific per-
sonal ear protection device was
made available to its employees and
that audiograms for each miner ex-
posed to excessive noise, levels had
been arranged. On May 3, 1974, this
revised plan was approved .by
MESA with the proviso that a sup-
plemental noise survey indicates
that the control measures to be ap-
plied, as stated in the plan, do re-
duce the noise levels to within ac-
ceptable limits..

On May 3, 1974,. another notice
was issued by MESA which ex-
tended the time for abatement to

2 The engineering controls Included:. (1)
Line the coarse coal chutes at impact points
with sound retardant material; -(2) wrap or
.spray the exposed side of the coarse coal
chutes with sound retardant material; (3) use
rubberized screens for the clean coal screens
where necessary; (4) enclose vacuum pumps
with sound retardant material; (5) enclose the
stairwells where it is needed ; and (6) cover
openings in the floors with sound proof mate-
rial where improvements in sound reduction
can be attained.
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June 14, 1974, in order to permit
implementation of the revised plan.
On June 14, 1974, another notice
was issued by MESA which ex-
tended the time for abatenent to
July 31, 1974, on the ground that
"a consultant has been called in to
make recommendations as to type
of- material needed to reduce noise
levels in the preparation plant, and
to fulfill the stipulations of the 'ap-
proved plans" and that w-ork7 will
start immrhe'diately as this informa-
tion is made available to the corn-
pany." 'On Aug. 6, 1974, another
notice was issued by MESA which
extended the time for abatement to
Sept.. 6, 1974, in order for Kanawvha
to submit a time schedule for com-
pletion of the engineering controls
contained in its revised plan.

On Aug. 7, 1974, Kanawha sub-
mitted a time schedule indicating
that each step of the six engineer-
ing controls would require approxi-
mately 1 month to complete, and the
entire plan would be completed by
Feb. 10, 1975. On Sept. 23, 1974,
another notice was issued by MESA
which extended the time for abate-
ment to- Oct.. 25, 1974, because a
work stoppage had prevented im-
plementation of the plan. On Nov. 4,
1974, another notice was issued by
MESA which extended the time for
abatement to Dec. 4, 19.74, on the
ground that the material to be used
in the' plan was not flame resistant
and which required the operator to
contact an acoustical noise consult-
'ant and enter into a contract to re-
duce the noise levels. On Jan. 9,
1975, another notice was issued by
MESA which extended the time for

abatement to Feb. 6, 1975, in order
for the noise consultant: to finish its
engineering survey and submit its
report to Kanawha.

On Feb. 18, 1975, another notice
was issued by MESA which ex-

-tended the time for abatement to
Mar. 18, 1975, which noted that
Kanawha had received 'the noise
consultant's report, and which re-
quired submission of a plan outlin-
ing work to be done and a schedule
for completion. On Mar. 15, 1975,
Kanawha submitted the required
time schedule which stated in per-
tinent part:

1. Line the coarse clean coal chutes
from floor five thru floor three, with
Minaloy material, to where-the coal en-
ters the C.M.I. centrifugal dryers. Check
for noise reduction and proceed to Step 2
if satisfactory. If not satisfactory, we
will try another type material and check
its results. Estimated original completion
is Mar. 18, 1975.

* e * * a

On Mar. 19, 1975, Kanawha filed
an. Application for Review of the
Feb. 18 Notice of extension of time,
and the Application stated that the
subject Notice did not allow suffi-
cient time within which to abate' the
violation charged and' 'requested
'that the notice be extended to reflect
more fully the amount of time re-
quired to complete the suggestions
presented in the noise. control
report.'

On Apr. 3, 1975, a notice was is-
sued by MESA which noted that
Step 1 has been completed and more
time was required to complete the
remaining steps and extended the
time for abatement to May 4, 1975.
On May 8, 1975, another notice was
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issued by MESA which noted that
Kanawha had relined the coarse
clean coal chutes. with another ma-
terial and was ready to proceed
with Step 2, and extended the time
for abatement to June 9, 1975.

On May 12, 1975, the Administra-
tive Law 'Judge (Judge) held a pre-
hearing conference in the instant
case at which Kanawha stated that
it did not desire to continue imple-
mentation of the existing, approved
plan and would submit a new plan
which provided for the use of per-
sonal ear protection devices and no
engineering 'controls. The Judge
ordered Kanawha to submit the new
plan to MESA and upon receiving
MESA's ansW er he would set the
time for hearing. On May 14 the
new plan was formally submitted
and on May 15 MESA rejected the
plan for reasons that: (1) inforia-
tion concerning specific engineering
control measures was lacking; (2)
information concerning specific ad-
ministtative controls was lacking;
and (3) a plan has been approved
for this violation, but has not been
fully i plemented.- On May 22,
1975, the Judge issued a notice of
hearing setting the, time, and place
for an expedited hearing and de-
scribing the principal issue to be
determined as "whether the opera-
tor is entitled to have the outstand-
ing sec.. 104(b) Notice of Violation
of 30 CFR 71.300 terminated on the
ground that its alternate compre-
hensive hearing conservation plan
has eectively abated the alleged
violation.'

On May 27, 1975, MESA filed a
motion to dismiss the application
for review on the grounds that: (1)
Kanawha was seeking review of the
original notice of violation and its
application was,, therefore, -
timely;. and (2) the only issue
which may validly be raised was the
reasonableness of the time fixed for
abateffeint and that the issue set
forth iin the Notice of Hearing was
an issue which a Judge lacks u-
thority to consider.. On May 29,
1975, the Judge denied the motion
to dismiss and stated that the'only
issues to be heard at the expedited
hearing would be the issue set forth
in his Notice of Hearing and the is-
sue of whether, if the alternate plan
does not abate the violation, the
time allowed for implementation of
the. approved plan was reasonable.

The expedited hearing was held
on June 3-6 (1975), in;Charleston,
West Virginia, at the conclusion of
which the Judge made findings of
fact and conclusions of law on the
record. He also entered an order ter-
minating the Apr. 30, 1973, Notice
of Violation. In a written decision
issued June 20, 1975, the Judge re-
ceited the following findings, conl-
clusions, and order:

1. Except as noted below, it is impos-
sible to reduce the noise exposure of
miners working the Madison Preparation
Plant below 90 decibels over an 8 hour
period by any method, means, technique
or technology presently available to the
operator.

2. That under the present state of
knowledge available to MESA and the
operator, the only effective method for
protecting the miners from exposure to
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excessive noise levels is the personal ear
protective device presently provided the
miners.

3. That use of this device by the miners
at the Madison Preparation Plant in ac-
cordance with the operator's plan
(OX-1), as described in the record, has
effectively reduced the noise level to
which the miners are exposed to less than
90 dba as required by 30 CrR 71.300 and
wvill continue to reduce said noise level
and to protect the miners until such time
as MESA and the operator can agree
upon means, methods, techniques or tech-
nology to permit the operator to abate
the environmental noise at its source.

4. That use of the personal ear protec-
tive devices provided the miners at the
Madison Preparation Plant is not hazard-
ous and does not cause a hazard to the
miners within the meaning of see. 206 of
the Act.

5. That the time for abatement under
the outstanding Notice was and is unrea-
sonable because the abatement plans
approved by MESA were, as the record
shows, impossible to implement within
the time frames approved.

For these reasons, I conclude that the
time for abatement was unreasonable
and that the condition cited has been
abated.

Order

Accordingly, it is ORDERED that No-
tice No. 1 JTL as extended be, and hereby
is, terminated. It is FURTHER OR-
DERED that said findings, conclusions
and order be, and hereby are, CON-
FIRMED and that. in accordance with
said order the captioned notice of viola-
tion be, and hereby is, deemed terminated
effective June 6, 1975.

Both the United Mine Workers
of America (UMWA) and MESA.
filed timely appeals from the deci-
sion of the Judge. In their support-
ing briefs, MESA and UMWA
charge that the Judge exceeded his
authority when he considered

whether the alternate plan abated
the violation and when he termi-
hated the Apr.. 30, 1973, Notice of
Violation. Kanawha replied that
the decision of the Judge was valid
in all respects. Oral argument was
held before the Board on Nov. 10,
1975, in Arlington, Virginia.

Issues Presented

A. Whether the Judge erred in
considering the alternate hearing
conservation plan rejected by
MESA.

B. Whether the time fixed, for
abatement in the February 18
Notice was reasonable.

Discussion

A.

[1] The Board is of the opinion
that much confusion has arisen in
this case from the Judge's action in
setting the issues to be tried. In
Eastern Associated Coal Corora-
tion, 4 IBMA 1, 14, 82 I.D. 22, 28,
1974-1975 OSD par. 19,244
(1975), the Board held,

There is nothing in the powers ex-.
pressly or impliedly granted to Adminis-

trative Law Judges which authorizes a
Judge to deal with matters not raised by
parties in interest * * *. Moreover, the
regulations clearly do not authorize a
Judge to treat an Application for Review
as a procedural opportunity to pass judg-
ment on the actions or omissions of
MESA which are not challenged or to
grant relief which is not sought. * *

The issue of whether implementa-
tion of the alternate plan effectively
abated the violation as set forth both
in the May 22 Notice of- Hlearig
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and May 29 Order Setting Issues to
be Tried was an issue neither raised
by Kanawha's 2Application for Re-

@ view nor agreed-upon by the-parties.

Further, it was an issue objected to
by MESA in its May 27 Motion to
Dismiss, and subsequently objected
to at the evidentiary hearing. See
Old Ben Coal Company, 6 IBMA
294, 83 I.D. 335, 1976-1977 OSHD
par. 21,094 (1976). Accordingly, we
are of the opinion that the Judge
exceeded the limits of his authority
in considering this issue and, conse-
quently, erred. Therefore, it is nec-
essary for the Board to set aside the'
Judge's decision.'

B.-

[2] Inasmuch as Kanawha's' al-
ternate plan was and is not a proper
subject. for consideration in the pro-
ceeding, this case devolves into a
consideration-of whether the time
fixed for abatement in the notice of
violation dated February 18, 1975,
was reasonable. Based upon the
record facts as set forth below, and
the historical background previous-
ly recited, the Board is of the
opinion that the time. given in the
notice under review was reasonable
The Boardfinds and concludes that:
(1) the plan approved by the Joint
MESA-HEW Committee was de-
vised by.Kanawha; (2) the step-by-
step time schedules for implementa-
tion of its plan were conceived and
adopted by Kanawha; (3) MESA
has been reasonable and fair in per-
mitting Kanawha to devise its own
plan and time schedule and in al-

lowing whatever time Kanawha in-
dicated was necessary to implement
the plan; and (4) it is apparent
that only after receipt of the report
of the. builders of the preparation
plant as to the cost and time re-
quired for implementation of the
engineering controls part of the ap-
proved plan did Kanawha seek con-
sideration of its alternate plan.

It is clear that MESA and Kana-
wha developed an arrangement
whereby MESA was granting ex-
tensions of time within which to
abate, on a step-by-step basis, upon
the representations of Kanawha of
the.time frame required for accom-
plishment of each step of the ap-
proved plan. This pattern of con-
duct'was further verified by the two
extensions of time granted by
MESA, subsequent to the filing of
the, application for review by Kana-
wha. Under these circumstances, the
Board cannot' conclude .that the
time for abatement as extended in
the subject February 18 notice was
unreasonable.

Due to the period of time which
has elapsed since the Judge issued
his decision and the. confusion
which has resulted from the erro-
neous determination of the issue at
the hearing level, the Board deems
it appropriate to modify the subject
notice, issued Feb. 18, 1975, to ex-
tend the time for abatement for an
additional 60 days from the date of
the publication of this decision in
order to permit MESA and Kana-
wha to reach a realistic agreement
on implementation of the approved
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plan. This action is intended to per-
mit MESA and Kanawha to
achieve compliance with the ap-
proved plan without prejudice to
MESA to permit such further ex-
tensions as may be required.

ORDER

WHEREFORE, pursuant to the
authority delegated to the Board by
the Secretary of the Interior (43
CFR 4.1(4)), IT IS HEREBY
ORDERED that the decision of the
Judge in the above-captioned case
IS SET ASIDE, and that Notice
of Violation No. 1 HHR, issued
Feb. 18, 1975, IS REINSTATED
and MODIFIED to extend the time
for abatement for another 60 days
from the date of this decision with-
out prejudice to the granting of
such further extensions by MESA
which may be necessary for imple-
mentation of an approved noise-
control plan for the preparation
plant of Kanawha.

EHOWARD J. SHELLENBERG, JR.,
Administrative Judge.

cooI: T 
I1rE CONCUR: :

DAVID DOAXE,

Chief Administrative Judge.

DAVID TORBE rr,
Alternate Administrative Judge.

A W PARKS v L COAL
CORPORATION

7 IBMA 172

Decided December 23, 1976

Appeal'by L & M Coal Corporation
from an initial decision by Adminis-

trative Law Judge Joseph B. Kennedy
in Docket No. NORT 76-377 granting
relief based upon an application for re-
view of an alleged discriminatory dis-
charge under sec. 110(b) of the Federal
Coal Mine Health and Safety Act of
1969.

Set aside and remanded to the Chief
Administrative Law Judge.

1. Federal Coal Mine Health and Safe-
ty Act of 1969: Hearings: Powers of
Administrative Law Judges
An Administrative Law Judge may
sequester witnesses upon proper motion,
but he may not generaly preclude an at-
torney from consulting with a willing
witness. 43 ICFR 4.582.

2. Federal Coal Mine Health and Safe-
ty Act of 1969: Hearings: Powers of
Administrative 'Law Judges
In a case, where the record shows that
an Administrative-Law Judge has clearly
and grossly abused his discretion to the
prejudice of both parties by.undue and
improper interrogation of witnesses ad
unnecessary interference in the presenta-
tion of a case, the Board may grant a new
hearing 'before another trier of fact.
43 CPR 4.603.

APPEARANCES: Eugene V. Lohman,
Esq., for appellant, L & M Coal Cor-
poration; Richard L. Trumka, Esq., for
appellee, Jack W. Parks.

OPINION BhY' ALTERNATE
ADIVINISTRATIVE -JUDGE
TORBETT

INTERIOR BOARD, OF MINE
OPERAT1IONS APPEALS

Sec. 110 (b) (1) (A) 'of the Fed-
eral Coal Mine Health and Safety
Act of 1969 prohibits 'an operator
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from discharging a miner "* * * by
reason of the fact that such miner
* * * has notified the Secretary or
his authorized representative of
any alleged violation or danger

* *." 30 U.S.C. § 820(b) (1) (A)
(1970). Claiming that he had been
the victim of just such a discliarge
by L & M Coal Corporation (L &
MI) and seeking reinstatement and
back pay, Jack W. Parks instituted
these proceedings by applying for
review under sec. 110(b) (2), 30
U.S.C. § 820(b) (2) (1970). By de-
cision dated June 10, 1976, Admin-
istrative Law Judge Joseph B.
Kennedy found merit in Parks'
claim and granted extensive relief.

Charging that the Judge com-
mitted a number of prejudicial er-
rors in . adjudicating this case,
L & M appeals to us to reverse the
decision below, or in lieu thereof, to
remand to another Administrative
Law Judge for' a new hearing.
L & M contends: (1) that the Judge
erred at the outset of the hearing in
precluding Mr.'Winfred Lanning-
ham, part owner of L & M, from
communicating with counsel for
L & M on a critical issue pending the
Judge's further order;; (2) that he
erred by interrupting the question-
ing of witnesses with improper and
. : - . j I I . . .e
in many instances leading inquiries
of his on' which assisted Parks;
and (3) that he erred by finding a
violation of see. 110 (b) as alleged in
light of the substantial evidence of
record- considered as a whole.

Having carefully considered the
record, we are of the opinion that
the Administrative Law Judge did
abuse his discretion in ordering Mr.

Lanninglham and counsel for L & M
not to communicate with each other,
and further, that he did unduly par-
ticipate in the examination and
cross-examination of witnesses gen-.
erally and with leading and sugges-
tive inquiries. Largely on account
of the gross prejudice to the fact-
finding process flowing from the lat-
ter error and affecting both parties,
and to avoid the continuance of such
prejudice into a new hearing, we are
setting aside the decision below and
remanding this case to the Chief
Administrative Law Judge for,
fresh, expedited consideration and
hearing by him or by another Ad-
ministrative Law Judge,, as he
deems appropriate. As a result of
the damage done by undue interfer-
ence below in the presentation of
evidence, unmatched in our previ-
ous experience, we: are unable to
reach any conclusion as to L & M's
third assignment of error, and con-
sequently, we cannot say whether
L & M discharged Parks in viola-
tion of the restrictions in sec.
110(b) (1) with respectto operator
discretion over the tenure of
employment.

Procedural and Factual
Background

L & M is a corporation closely
held by Winfred L. Lanninghamn
and Royce Moore. L & M owpns and
operates the mine which was the
situs of the present controversy, the
L & M No. 2 Mine.

The representative of miners and
collective bargaining agent for the
miners employed by L & M at the
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subject mine is the United Mine
Workers of America (UIMWA). At
times pertinent to this case, the re-
lationship between L & M and the
UMAWA was governed largely by
the National Bituihinous -Coal
Wage Agreement of 1974 '(the 1974
Contract). '

The operating history of the L &
M No. 2 Mine immediately prior to
Parks' discharge-on hMay 19, 1975,
was troubled from' both the safety
and' economic points of view. On
Feb. 24, 1975, L & M experienced a;
double fatality at the subject mine
as a result of a roof fall. Following
these deaths, the mine remained
closed until Mar. 18, 1975. 'With the
approval of 'the Mining' Enforce-
ment and Safety Administration
(MESA), L & M'reopened the mine
under an altered roof control plan
with stiff roof bolting requirements.
The new operating procedures re-
duced daily tonnage' a reduction
which 'had an impact on the eco-
nomic viability of the mine. In ad-
dition and as 'a result of the roof
fall, MESA was inspecting the L
& M No. 2 Mine once every 5 days
on a random 'basis and without
warning (Arbitrator's Transcript,
hereinafter referred to as AT, 124-
125, Tr 328-329).

Parks was hired 'byL & M on or
about Apr. 8, 1974, but prior to that
time he had been in the employ of
the Westmoreland Coal Company
where he had been a member of the
Safety Committee, just as he was a
member of a similar committee at

1 A copy of the provisions of the 1974 Con-
tract appears in the record as Applicant's
Exhibit, hereinafter refererd to as AX-I.

the subject mine. On Oct. 2, 1973,
he was discharged by' Westlote-
land on account of alleged unex-
cused absences in- violation of the
irregular work piovisions of Arti-
cle XVI, sec. (i) of the National Bi-
tuminous Coal Wage Agreeinent of
1971, hereinafter referred to a s the
1971 Contract ' (Respondent's Ex-
hibit, hereinafter referred to as
IRX, 1) .2 Subsequently, Parks com-
plained of his discharge to an arbi-
trator under the 1971 Contract and
to the National Labor Relations
Board (NLRB), respectively. An
arbitrator concluded that the dis-
charge was not discriminatory un-
der the pertinent contractual provi-
sion and the NLRB found no merit
in his complaint (RX 1, AT 114).
Parks never informed L' & M of the
facts concerning his employment
and discharge by Westmoreland

2 Article XVI, section (i) of the 1971 Con-
tract appears word for word in Article XXII,
sec. (i.) of the 1974 Contract and provides as
follows: "When any Employee absents himself
from his work for a period of two days with-
out the consent of the Employer, other than
because of proven sickness, he may be dis-
charged."'

We observe in passing that the 1974 Con-
tract appears in the record as an exhibit, AX-I..
The integrity of this exhibit, as well as a
nuiber of other exhibits and documents filed
by counsel, is in doubt because phrases have
been underlined and on occasion: an apparent
transcript cross-reference has been' made,
AX-11. If these exhibits and documents were
not received with such extraneous markings,
then such markings were probably made by
Judge Kennedy or someone working under his
supervision. If such is the case, these mark-
ings constitute defacement of the record. They
have not become an issue, probably because
counsel for' the parties are unaware of their
existence. Upon remand, we expect the Admin-
istrative Law Judge to provide to counsel an
opportunity to examine the official case file in
his presence- and to deal with any motions or
stipulations which result from such examina-
tion. See n. , nfra.
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(Arbitrator's Decision, hereinafter
referred to as AD, 14).

During Parks' employment by L
& M, a period extending from Apr.
8, 1974, through May 19, 1975, he
was absent a substantial percentage
of the time. Although the bulk of
his absences were excused, a signifi-
cant portion thereof were not. The
Administrative Law Judge found
that approximately 22 percent of
his 1974 absences fell into the latter
category. Indeed Parks was warned
once and suspended once on account
of those absences.

From Jan. 3, 1975, through Mar.
31, 1975, Parks was on sick leave
due to hospitalization and convales-
cence as a consequence of gall blad-
der surgery. Following release by
his physician, Parks was on layoff
status pending the reopening of the
mine and recall on the basis of sen-
iority. Despite the restrictions on
his physical activity, Parks con-
tinued to fulfill responsibilities as a
member of the Safety Committee,
and on Feb. 25, 1975, he partici-
pated in MESA's inspection of the
L & M No. 2 Mine following the
aforementioned double fatality.

Apart from the Feb. 25 inspec-
tion, Parks was personally involved
in only one other event-of signifi-
cance during his convalescence. On
or about Mar. 12, 1975, Parks had
occasion to be at an establishment
known as the Driftwood Drive-Inn
and Restaurant with his wife for
dinner. By coincidence, Winfred
Lanningham and Royce Moore,
owners of L & M, were also there,
together with L & M's Safety Di-

rector, Lannie Gilbert. Out of the
earshot of his wife, Parks had a
conversation with these three men.
The actual speakers and the content
of the statements made, as well as
their significance, were the subjects
of conflicting evidence in this case.

L & M recalled Parks to work on
Friday, May 2, 1975, asking that he
report to the mine on the succeed-
ing Monday, May 5.. That same day,
May 2, L & M experienced a walk-
out at the subject mine by miners
who were fearful of existing roof
conditions and disputed the roof
control procedure L & M intended to
follow in further mining of the
working section in question. The
miners who walked off the job ap-
parently did not act in accordance
with Article III, section (i) of the
1974 Contract-a

'Article III, section (i), provides as
follows

"(1) No Employee will be required to work
under conditions he has reasonable grounds to
believe to be abnormally. and. immediately
dangerous to himself beyond the normal haz-
ards inherent in the operation, which could
reasonably be expected to cause death or seri-
e physical harm before such condition or

practice can be abated. When an Employee in
good faith believes that he is being required
to work under such conditions he ella notify
his supervisor f such belief. Unless there Is
a dispute between the Employee and manage-
ment as to the existence of such condition,
steps shall be taken immediately to correct or
prevent exposure to such condition utilizing
all necessary Employees, includinig the in-
volved Employee.

"(2) If the existence of such condition is
disputed, the Employee shall have the right
to be relieved from duty on the assignment in
dispute. Management shall assign such Em-
ployee to other available work not involved
in the dispute; and the Employee shall accept
such assignment at the higher of the rate of
the job from which he is relieved and the rate
of the job to which he is assigned. The assign-
ment of such alternative work shall not be

Footnotes continued on following page.
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Following the walkout, and dur-
ing the weekend, several of the in-
volved miners contacted Parks with
details of the roof control dispute.
On Monday, May 5, 1976, Parks

(Continued)

used to discriminate against the Employee who
expresses such belief. If the existence of such
condition is disputed, at least one member of
the Mine Health and Safety Committee shall
review such condition with mine management
within four (4) hours to determine whether it
exists.

"(3) If the dispute involves an issue con-
cerning compliance with federal or state mine
safety laws or mandatory health or safety
regulations, the appropriate inspection agen-
cies shall be called in immediately and the
dispute shall be settled on the basis of the
inspectors' findings, with both parties reserv-
ing all rights of statutory appeal. Should the
federal or state inspectors find that the condi-
tion complained of requires correction before
the Employee may return to his job, the
Employer shall take the corrective action indi-
cated immediately. Upon correction, the com-
plaining Employee shall return to his job.
If the federal or state inspectors do not find a
condition requiring correction, the complain-
ing Emplo yee shall return to his job imnme-
diately.

"(4) For disputes not otherwise settled, a
written grievance may be filed, and the dispute
shall be referred immediately to arbitration.
Should it be determined by an arbitrator that
an abnormally unsafe or abnormally unhealthy
condition within the meaning of this section
enisted, the Employee shall be paid for all
earnings he lost, if any, as a result of his re-
moving himself from his job. In those instances
where it has been determined by an arbitrator
that an Employee did not act in good faith in
exercising his rights under the provisions of
this Agreement, he shall be subject to appro-
priate diseiplinary action, subject, however, to
his right to file and proetss a grievance.

" (5) None of the provisions of this section
relating to compensation for Employees shall
apply where the Employer withholds or re-
moves an Employee or Employees from all or
any area of a mine, or where a federal or state
inspector orders withdrawal or withholds an
Employee or Employees from ail or any area of
a mine. However, this section is not intended
to waive or impair any right to compensation
to which such Employees may be entitled under
federal or state law, or other provisions of -this
Agreement.

"(6) The provisions of this section shall in
no way diminish the duties or powers of the
Mine Health and Safety Committee!'

The italicized portions appear in the original
case file copy. RX-1. See n. 2, supra.

did not go to work. He called the
mine office and spoke with one Odie
Ridings, an endloader operator
who is a fellow miner and not a
member of L & M's management.
Parks asked Ridings to relay a mes-
sage explaining his absence to the
mine superintendent, Robert Lan-
ningham, a message which was re-
ceived. Ridings did not testify at
either the arbitration proceeding or
before the Administrative Law
Judge, and there are differing
statements of record as to the pre-
cise content of the relayed message 4

Although the record contains
conflicting evidence as to the pre-
cise nature and sequence of events
during the crucial week of May 5
through May 9, it is undisputed
that on the former date, Parks, act-
ing in his capacity as a safety com-
mitteeman, complained to MESA
regarding L & M's alleged noncom-
pliance with its roof control plan
and requested an inspection. Fol-
lowing up on Parks' complaint and
acting without warning, two
MESA inspectors arrived at the

4 Parks testified to a confrontation he
allegedly had with management at the mine on
May 5, 1975, on the subject of roof control
plan compliance. At the, conclusion, of a
lengthy description of this alleged meeting and
in the course of relating what he said to one
of the Lanninghams, Parks testified: " * *
And I told him I figured we had exhausted
every avenue as far as rectifying the problem
and we no * #' I had no alternative but to
call the Federal mine inspector. This I pro-
ceed to do" (Tr. 147). At n. 30, p. 30, of his
decision, the Judge acknowledged that the evi-
dence was in conflict as to whether this alleged
meeting took place on May 5. The above-
quoted portion of ParksI testimony indicates to
us that the alleged meeting had to have taken
place on May 5, if it took place at all. The
Judge should have determined whether that
meeting took place and whether Parks' descrip-
tion thereof was corroborated in detail and was
believable.
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subject mine the following day,
Tuesday, May 6 and conducted an
inspection together with two in-
spectors representing the State of
Virginia' There is no question that
the state inspectors informed
L. & M specifically that the inspec-
tion was taking.place as a result
of Parks' complaint (Tr. 70-71).
The inspectors found that L & M
was fully in compliance with -its
roof control plan.

Parks did not return to work for
the remaining 3 days of the week
following the Tuesday inspection.
He did, however, unquestionably ap-
pear at the- mine on Friday, May 9,
at which time he acted as the
spokesman for a group of miners in
a meeting with Winfred Lanning-
ham which apparently took place at
the subject mine. At this meeting,
compliance with the roof control
plan was a prime topic of discus-
sion. Following the close of that
meeting, Lanningham handed
Parks a notice of suspension pend-
ing discharge 5 That notice cited

c There is some question as to Parks' efforts,
or rather, the lack thereof, to determine the
results of the inspection between May 6 and
May 9. Parks claims to have been at the mine
on Wednesday, May 7, and observed nothing
on the mine bulletin board which resulted from
the previous day's inspection. However, the
mine superintendent, Robert Lanningham, test-
ified that the inspection results were posted
immediately on the afternoon of May 6 (Tr.
190, 410-415). It is possible but unlikely that
Parks and Lanningham can both have been
telling the truth.

The Judge seems to have believed Lanning-
ham (Dec. 32), but did not deal with the
credibility implications for Parks of that deter-
mination. The Judge's observation that Parks
" * i knew or should have known of the out-
come of the inspection sometime Tuesday after-
noon * * *" simply glossed over the discrep-
ancy.

Parks' refusal to work during the
week of May 5. Discharge took place
oil May 19, 1975.

Responding to his suspension,
Parks commenced a grievance pro-
ceeding on May 14, 1975, alleging
discrimination under the 1974 Con-
tract. Sometime thereafter, on June
3, 1975, without counsel, he filed
the subject application for review in
the form of an affidavit. 43 CFR
4.560, 4 .561.

Following the failure of L & M
to file a timely answer to Parks' ap-
plication, as is mandatory under 43
CFR 4.563, the Chief Administra-
tive Law Judge of Hearings Divi-
sion issued an order to L & AI re-
quiring it to show cause for the fail-
ure to answer and for withholding
the relief requested in view of that
failure.

On July 28, 1975 L & M filed a
copy of the arbitrator's decision of
July 1, 1975, denying Parks' griev-
ance challenging his discharge
under the 1974 Contract.

By motion filed Aug. 26, 1975,
Parks, acting by counsel, asked that
the relief requested be summarily
granted on the ground that L & M
failed to comply with the aforemen-
tioned show cause order.

On Aug. 29, 1975, the Adminis-
trative Law Judge gave notice to
the parties of his assignment as the
trier of fact, and among other
things, directed L & M to file a no-
tice by Sept. 5, 1975, specifying the
person who would represent it.

By order dated Sept. 3, 1975, the
Administrative Law Judge denied
Parks' motion for summary grant-
ing of his application for review.

710]
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Despite the specific requirements of
43 CFR 4.563, he chose to treat the
arbitrator's decision filed by L & M
as an answer and concluded that
there was good cause shown for the
failure to timely answer. Parks has
not challenged the propriety of the
Judge's ruling on appealc

Counsel for L & M filed an ap-
pearance by telegram on Sept. 4,

By order issued Sept. 9, 1975, the
Judge required the filing by each
party of a preliminary statement of
the issues of fact and law to be tried
and the relief requested.

Parks filed his preliminary state-
ment on Sept. 17, and among other
things, requested punitive damages
in- the amount of $10,000. Subse-
quently, Parks filed a supplemen-
tary preliminary statement devoted
exclusively to the question of puni-
tive damages. The latter statement
was served on Sept. 26, 1975, 43
CFR 4.509 (b), but was not stamped
with a filing date. According to the
introductory remarks at the outset
of the supplementary statement,
counsel for Parks prepared it in re-
sponse to a request by the Adlinis-
trative Law Judge. The record does
not show the manner in which this
request was communicated; nor
does it show whether L & M was
apprised thereof prior to receiving
Parks' supplementary statement in
the mail.

Sec. 4.563 of 43 CFR provides as follows:
"Within 20 days after the date of service

of such application, the operator shall file an
answer ohic sheall respond to each allegation
of the application.' [Italics added.]

L & M filed its preliminary state-
ment on Sept. 29, 1975, having
previously served it by mail on
Sept. 24.

The Administrative Law Judge
held an evidentiary hearing on
Parks' application on Sept. 30,
1975, and Oct. 1 and 2, 1975, at Big
Stone Gap, Virginia. Posthearing
proposed findings of fact and con-
clusions of law were subsequently
filed by Parks and L & M on Dec.
29, 1975, and Jan. 12, 1976, respec-
tively. The evidentiary hearing
and posthearing filings reflect a sig-
nificant widening of the scope of
the controversy which had occurred
in the hearing. In his application
for review, Parks had alleged in
substance that he had been dis-
charged on account of his exercise
of the protected right to notify an
authorized representative of the
Secretary at various times of any
alleged violation or danger. 30
U.S.C. 820(b) (1) (A) (1970). At
the hearing, evidence was adduced
to show that Parks' discharge was
partially due to retaliation for an
allegedly good faith refusal to
work on account of any violation
of the existing roof control plan.
At the hearing and again in his
posthearing submission, Parks
claimed that such a refusal was his
right under sec. 110(b) (1) of the
Act.7

7 Since we are not reaching the merits here,
we express no views as to whether there is
such a protected right under sec. 110(b)-(1)
to refuse to work. Whether there is such a
right under the Labor Management Relations
Act, as amended, is of course a matter within
the exclusive jurisdiction of the NLRB. See
29 U.s.C. 143 (1970).
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As we indicated earlier, the Ad-
ministrative Law Judge issued his
decision on June 10, 1976. He con-
cluded that, in discharging Parks,
L & M violated its contractual obli-
gations under the 1974 Contract
and its legal obligations under sec.
502 of the Labor Management Re-
lations Act, a amended, 29 U.S.C.
§143 (1970), and sec. 110(b) (1) of
the Act, 30 U.S.C. § 820(b) (1)
(1970) (Dec. 33). Without refer-
ring to an arbitration transcript
apparently taken into account, the
Judge certified the record on July 2,
1976, with the following statement:

I hereby certify that the attached offi-
cial file, containing the pleadings and
papers filed by the parties, the official
transcript of hearing, with exhibits, and
the Decision of the undersigned, dated
June 10, 1976 constitute the official and
complete record in the captioned pro-
ceedings, and hereby ORDER that said
official record be filed in the Office of
Hearings and Appeals. 8

Following the close of the evidentiary hear-
ing on Oct. 2, 1975, and before the issuance of
the decision below on June 10, 1976, the Judge
apparently contacted the parties for the pur-
pose of eliciting further evidence. Apparently
responding to one of these requests on
Feb. 26, 1976, counsel for L & M filed a copy
of the transcript of the arbitration proceeding,
which grew out of Parks' discharge, under a
cover letter dated Feb. 24, 1976, a copy of
which apparently was not sent to counsel for
Parks. The record does not show that counsel
for Parks was apprised of this request or of the
filing of the transcript prior to its receipt by
the Administrative Law Judge. Following re-
ceipt of that transcript, the Judge did tele-
phone counsel for Parks to secure his agree-
ment to consideration of; the arbitrator's
transcript as part of the record. A letter from
counsel for Parks to the Judge, dated Feb. 27,
1976, indicates that the Judge contacted
counsel for permission to use the transcript
after receiving it, and that letter reads as
follows:

"This will confirm our telephone conversa-
tion of this date in which. I agreed to permit

L & MI timely filed a Notice of
Appeal with the Board on July 1,
1976.

Parks responded by moving the
Board to modify the effective date
of the decision below, 43 CFR
4.594, or in the alternative, to grant
temporary relief. Oral argument on
the record with respect to Parks'
motion was heard by the under-
signed panel on Aug. 13, 1976.9 At
that hearing, counsel stipulated
that the certified copy of the arbi-
tration proceeding could *be con-
sidered as a part of the record
(Transcript of Oral Argument, p. 3,
Aug. 13, 1976). See n. 8, supra. In

you to consider the transcript of Jack Parks'
discharge arbitration case. However, as I idi-
cated to you at that time, since you received
a copy from Gene Lowman [sic], counsel for
the company without my being able to see it,
the permission is conditioned on the authentic-
ity and the lack of markings or other high-
lighting that could make the Transcript
'arguable.'

"Inasmuch as your integrity is beyond dis-
pute, I agreed that you should be the sole
judge of both of these matters." The Judge
never replied to that letter. Although the cover
letter of counsel for L & M appears in the
record, the copy of the transcript to which
that letter and the above-quoted letter refer
is not in the official record. There is, however,
a "certified" copy of the arbitration transcript
which was transmitted 'to the Board with the
record. The certificate is; dated Mar. 23, 1976,
as is a covering transmittal sheet specifically
addressed to the Judge. There is no filing date
or mark of a docketing stamp on this copy,
and there are no entries on the docket card
referring to receipt of any copy of the arbi-
tration transcript. It is thus unclear exactly
how the certified copy came to be in the case
file. Furthermore, it is also unclear whether,
in referring to the arbitration, hearing in the
initial decision now before us, the Judge was
using the copy apparently filed on Feb. 26,
1976, or the unmarked certified copy which
somehow found its way into the case file on
or about Mar. 23, 1976."

9 Oral argument was ordered on Aug. 24,
1976. At the same time, we ordered expedited
consideration suea sponte.

227-314-77- 9
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a Memorandum Opinion and Order
released on Sept. 30, 1976, the
Board denied Parks' motion in both
respects.

In separate motions, Parks also
moved the Board to require pre-
judgment security and to correct
the record. The Board denied the
former by order dated Oct. 28,
1976, on the ground that there was
neither statutory nor regulatory
authority to grant such a motion.
We are now granting the latter
which involves changes in the
transcript of the hearing below that
are not particularly important to
the outcome of this appeal.

Timely briefs were filed by L & M
and Parks on Aug. 12 and Sept. 2,
1976, respectively. Parks' brief was
20 pages in excess of the regulatory
limit of 25 pages, and he moved for
permission to exceed that limit, a
motion which L & M did not oppose
and which we are granting. 43
CFR 4.6010(d). Parks submitted a
supplementalbrief without permis-
sion or objection on Sept. 20, 1976.

Issues on AppeaZ

A. Whether, at the outset of the
evidentiary hearing, the Adminis-
trative Law Judge erred in order-
ing, inter aia, that counsel for
L & M refrain from consulting with
L & M's part owner, Winfred L.
Lanningham, with respect to a rele-
vant incident that allegedly oc-
curred at an establishment known as
the Driftwood Inn.

B. Whether the Administrative
Law Judge prejudicially interfered
with the examination of Parks as
well as other witnesses.

Discussion

A.

[1] On appeal, L & M attacks an
order issued from the bench as a
preliminary matter at the outset of
the evidentiary hearing. After
granting L & M's motion to exclude
from the hearing room witnesses
other than Parks and Wfred L.
Lanningham, and acting without a
motion by either party, the Admin-
istrative Law Judge said (Tr. 2):

Let the record also show that I have
ordered that Mr. Parks and Mr. Lanning-
ham are to be deemed as sequestered by
the Court with respect to the incident
that allegedly occurred at the Driftwood
Inn, which means that neither counsel is
to consult the deeds of the prospective
witnesses with respect to this incident
while they are off the witness stand.

Immediately after this statement,
the record shows that'the following
colloquy between counsel for L & M
and the Judge ensued (Tr. 2-3):

* ; :* .*: * It *

MR. LOHMAN: If it pleases the Court,
Your Honor, while we are on the record,
I would like to interpose my exceptions
to that ruling at this time to get it into
the record.

JUDGE KENNEDY: A right. And
what's the basis for your exceptions?

MR. LOHMAN: Well, primarily, I feel
that I should be allowed to counsel with
my client at anytime throughout the
proceeding.

JUDGE KENNEDY: All right. That
objection is overruled, and the order of
sequestration will apply to these two wit-
nesses with respect to that incident until
it is lifted.

You have, I understand, Mr. Lohman,
had full opportunity to consult with Mr.
Lanningham about. this incident up to
this time, have you not?

MR. LOHMAN: Yes, sir.
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JUDGE KENNEDY: And you under-

stand Mr. Lanningham is going to be
called as a witness by the Applicant?

MR. LORE[MAN: Yes, Your Honor, I do.

* '* : * * * .:

Counsel for L & M contends that
the Judge had no authority to pre-
vent'him from talking to one of the
owners of L & M, the man who was
in reality his client. He insists that
his objection to that order was im-
properly overruled and that the
failure of the Judge to allow him
to speak to Lanningham with re-
spect to the so-called Driftwood
Inn incident prejudiced his ability
to cross-examine Parks.

Contrarily, Parks contends that
the Judge's order merely required
counsel and the witnesses covered
by the order to "*** speak only in
the presence of the court, and on the
record, about the Driftwood inci-
dent after the trial commenced.
* * " Supplemental Brief of Parks,
p. 2. He further contends that the
so-called order of sequestration, at-
tacked by L & M, may be overturned
at the appellate level only upon a
showing of a clear abuse of discre-
tion and prejudice, a showing he
argues was not made.

Starting with Parks' assertion as
to the content of the order now un-
der scrutiny, we do not agree that
it had the limited effect suggested
by him in his supplemental brief.
As we read the Judge's order, it
precluded counsel for L & M from
discussing the so-called Driftwood
Inn incident with Lanningham at
any time, anywhere, until it was
lifted.

However, we hasten to add that
regardless of whether our reading
of the instant order or Parks' read-
ing is the correct one, it still was
erroneous. As all the cases cited to
us by Parks show, the term "seques-
tration," as it pertains to witnesses,
involves their exclusion from the
hearing room so that a later witness
is precluded from shaping his testi-
mony in light of that given by an
earlier witness in his presence. See
6 Wigmore, Evidence §§ 1837-1840
(3d Ed. 1940). When the above-
quoted portion of the transcript is
viewed with that definition in mind,
it is plain that the order in question
was not an order of sequestration
at all because the content plainly
did not involve exclusion of wit-
nesses from the hearing room so
that they would be unable to hear
one another. The order generally
prevented communication between
both attorneys and their respective
clients with respect to an incident in
controversy.

In issuing his extraordinary
order sua sponte and in overruling
L & M's objection to it, the Admin-
istrative Law Judge did not state
his underlying rationale. But by
invoking the concept of "sequestra-
tion," he. must have been fearing
some sort of collusion; directly in-
volving one or both the attorneys
which would subvert the fact-find-
ing process. On the basis of what
the case file. reveals and of our own
observations of both counsel, we
think that the Judge too lightly as-
sumed an unethical mischief-mak-
ing potential on the part of the

710]
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attorneys. And in any event, there
is no precedent, so far as we are
aware, which would lend any sup-
port to an order by an administra-
tive or judicial tribunal precluding
an attorney geaneraZly from talking
to any willing witness, let alone a
witness who happens to be his own
client.10

As to L & M's contention that the
error in issuing this order was prej -
udicial in the circumstances,, we
have only L & M's conclusory asser-
tion to that effect. Counsel for L &
M submits that the so-called order
of -sequestration impeded his cross-
examination of Parks on the so-
called Driftwood Inn incident be-
cause he was precluded from con-
sulting with Winfred Lanningham
who was likewise present at that in-
cident. Counsel has made no show-
ing in support of his submission,
and having read the record our-
se-lves, we cannot say that there was
palpable prejudice sufficient to
cause reversal or remand. Having
so concluded, we nevertheless reiter-
ate that the order was error.

B.

[2] We turn now to the remain-
ing issue on appeal which raises dis-
turbing questions regarding the
Administrative Law Judge's con-
duct of this proceeding during the
evidentiary hearing. L & M argues

"5 We are not suggesting that an Adminis-
trative Law Judge cannot admonish an attor-
ney who disrupts the orderly progress of
hearing by conferring loudly with a client or
cannot deny motions for- a recess that are
without merit.

.that it was prejudiced by frequent
and allegedly unjustifiable ques-
tioning from the bench during the
examination of witnesses. In par-
ticular, L & M cites a series of ques-
tions asked by the Judge in the
middle of its cross-examination of
Parks. Just prior to those questions,
counsel was attacking Parks' credi-

- bility by confronting him with al-
leged discrepancies between his tes-
timony on direct examination and
his testimony in the prior arbitra-
tion hearing. The questioning was
focused on Parks' responses to que-
ries in both hearings regarding the
excuse or excuses he claimed to have
given to L & M for not reporting to
work during the entire week of May
5, 1975, the week Parks called for
and obtained a MESA inspection
and the week which ended with his
suspension pending discharge. That
questioning, with counsel for L &
M, Eugene Lohman, asking the
questions and with Parks respond-
ing, went as follows (Tr. 156-157)

: ' * *

Q. And you didn't go back to work on

Monday, May the5th?

A. No, sir, I didn't.
Q. And this * * * you missed the entire

week, May 5th, through the 9th? . I
A. I called May- the 5th * * * early

May the 5th and told them I would not
be in.
-Q. And this is when you talked to' Mr.

Ridings?
A. Yes, it is.'
Q. And did you tell Mr. Ridings that

you weren't coming in because you were
ill? ;

11 As we noted in our statement of the
factual background to this proceeding, Ridings
is an endloader operator and a fellow miner.
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A. I told him that I * * * if they were
* * when they got in compliance with

the roof control plan that I would 8 * *

for them to get in touch with me,. and I
would be to work.

Q. Didn't you state previously at the
arbitration hearing that the reason that
you didn't * * * weren't coming in to
work on Monday, May the 5th, was be-
cause you were ill, was. * *

A. I was sick, but I was going to * *

Q. Well, what was the nature of your
illness?

A. Well, I have sinus trouble, and I
have * * * sometimes I have to see a

doctor about it, and I had some sinus
problems then.

At this point, counsel for, Parks
interjected:

MR. TRUMKA: Excuse me. What date
are you speaking of now?

MR. LOHMAN: May the 5th.
IR. TRUMIA: May the X * * this

would be Monday, Jack. If you don't un-
derstand the date, tell him to tell you
* * * to explain to you.

MR. LOHMAN: Your Honor, I would
object to counsel confer * *

That interrupted objection ill the

transcript is 'then followed: by the
exchange to;'which' L l& 31 has
strenuously objtcted on appeal.
That exchange, commencing with a
response to counsel's barely.made'

objection' and continuing with the
Administrative Law Judge's ques-
tioning of Parks, was recorded as
follows (Tr. 157-159)

JUDGE KENNEDY: I think he un-
derstood the date. I think you probably
missed it. He was talking about May 5th.
You've testified here today, though,
several times the reason you didn't go to
work on May 5th is you were afraid?

THE WITNESS: Yes, sir, that's true.

JUDGE KENNEDY: You were afraid
of being killed; is that it?

THE WITNESS: That's right.
JUDGE KENNEDY: And even though

you are a safety committeeman and you
were familiar with all, your rights under
the contract, you didn't choose to go
down and then walk out because it was
an imminent danger of anything in the
section; is that right?

THE WITNESS: That's true. Of
course, I had to decide, you know, make
a decision myself, but there is a possi-
bility other men would have' been in-
volved in that, and if I had walked out
maybe they would not have. And I've
considered a number of things that
brought about my decision 'not' to work
on Monday.

JUDGE KENNEDY: Would you like
to tell us what those things were?

THE WITNESS: Well, just as I men-
tioned then and, bf course, then one 'of
the things that was paramount in my
mind was that he had refused, flatly
refused, to obey the roof control plan,
and I have no reason to think that he
would obey an imminent danger if we
became 'an imminent danger in the mines
after that either.

JUDGE KENNEDY: You knew you
could close the mine for imminent dan-
ger-your safety committeeL-you knew
that too; didn't you?,

THE WITNESS: Well, I never did it,
sir, but I did * * * ' was aware that
an imminent danger could be declared.

'JUDGE KENNEDY: You werent?
THE WITNESS': I. was aware of the

fact, but I don't know that mine * *

I didn't figure that mine management
would recognize it. We ' asked them if
they. were going to recognize the bolt
plan and they * * * after two boys get-

ting killed; they said they Were 'not; so
I was just afraid to go in. I mean, that's
in essence what the reason * * *

JUDGE KENNEDY: Not because you
were sick, or' you may have been sick
but it was * * *

710]
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THE.WITNESS: I've * C

JUDGE KENNEDY: * * C it was fear.
That may be an illness, too, I guess, in
a way, but it's not * * it wasn't an
organic illness such as Mr. * * *I
guess, Mr. Lohman was referring to.

THE WITNESS: That's right.
JUDGE KENNEDY: You may pro-

ceed, Mr. Lohman.

C * * * * :

L & M contends that these ques-
tions were beyond the scope of a
trial judge's discretion to interro-
gate a witness. L & M further asserts
that these questions were prejudicial
because they were leading and sug-
gestive and planted thoughts in
Park's mind in a manner which im-
properly assisted the witness and
effectively deprived L & M of its
right to cross-examine. As a dem-
onstration of the allegedly prej-
udicial impact of the Administra-
tive Law Judge's questioning,
L & M points to the exchange be-
tween its counsel and Parks imme-
diately following the cessation of
interrogation from the bench which
went as follows:

BY MR. LOHMAN:
Q. So you did make a statement that

you were ill, and that's the reason that
you weren't coming in in addition to these

other reasons that you talked about?
A. [No response.]

Q. When you talked to Mr. Ridings,
didn't you tell him that you were ill and
that was one of the reasons that you
weren't coming in to work that day?

A. I don't remember saying anything
about being ill to Mr. Ridings, no.

Q. Didn't you also state at the arbitra-
tion hearing that one of the reasons that

you weren't coming in was because you

had some union work to do for some of

the other employees?

A. All I said to Mr. Ridings was that
* * *just as I stated * *

Q. I'm not asking **

A. * C* ' a minute ago.

Q. I'm not asking what you told Mr.
Ridings; I'm stating that at the arbitra-
tion proceeding earlier, didn't you state
that you had other work to do for some
of the other employees and that was one
of the reasons that you didn't come in

during that week?
A. I met with the men a number of

times since they withdrew there if that's
what you * * *

Q. Did you make * * *

A., * * that's what you mean?
Q. * * that statement at the arbitra-

tion hearing?
A. I may have.
Q. Don't you recall what was stated

at the arbitration hearing?
A. I don't recall word for word, no, sir.

Q. So you're maintaining that the only
reason that you didn't come in was be-
cause you were afraid?

A. That's the main reason, yes.

* * * * * 

In defending the Administrative
Law Judge's questioning, counsel
for Parks argues that his queries
were fair and impartial .and that
he acted in an entirely proper
way to enhance his understanding
of the case and to build a complete
record. We are further informed
that the proof of the Judge's im-
partiality lies in instances where
there was El' * * evidence intro-
duced into the record by the ques-
tioning of Judge Kennedy * *

evidence which was favorable to L
& M Brief of Parks, p. 41. Parks
contends that L & M's assignment
of error " * * is nothing more than
[an] invitation to the Board to
erect barriers which seriously
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[would] affect an Administrative
Law Judge's ability to ascertain the
truth. * " Brief of Parks, pp.
41-42.1-2

In our opinion, the standard by
which the above-quoted controver-
sial questioning at the administra-
tive hearing in this case must be
judged is the same as that which
governs questioning from the bench
in a judicial hearing because the
evils sought to be avoided are the
same.13 That standard and the basic
supporting rationale for it are best
summed up in Canon 15 of the Can-
ons of Juicial Ethics which is cap-
tioned-"Interference in Conduct

'° Parks points out that counsel for & I
Interposed no objection to the Judge's ques-
tioning at the time the questions were asked.
Based on that omission, Parks would have us
hold that L & M waived any objection it now
raises on, appeal.

We have in the past held that the failure to
make timely objection below to a statement,
question, or action by an opposing attorney
constitutes a waiver of such objection on
appeal. See Zeigler Coal Company, 3 IBMA
448, 456-458, 81 I.D. 729, 1974-15 OSHD
par. 19,131 (19.74), aff'd on reconsideration, 4
IBIMA 139, 82 I.D. 221, 1974-1975 OSHD
par. 19,638 (1975), rev'd on other grounds,
sub neom Int'l Union, United Mine Workers of
America v. Kleppe, 532 F.2d 1403 (D.C. Cir.),
cert. denied, sub non Bituminius Coal Oper-
ators' Assn., Inc. v. Kleppe, …_____-U.S.

… _ _ (1976). Old Ben Coal Company, 6
IBMA 294, 83 I.D. 335, 1976-1977 OSED par.
21,094 (1976). We are not willing to extend
those cases to a situation where the Judge
originates the objectionable action. Unlike this
situation, those cases involved an inexcusable
lack of diligence. Here, we are appreciative of
the reluctance of counsel to treat the Judge
as if he were an adversary, and we refuse to
penalize him for his self-control and showing
of respect in trying circumstances.

la A proceeding under section 110(b) of the
Act is strictly an adversarial, private contro-
versy. Granting that there Is an indirect pub-
lic stake in the outcome, this kind of a case
is still neither a legislative investigation nor
an inquisition.

of Trial"-and reads in pertinent
part as follows:

A judge may properly intervene in a
trial of a ease to promote expedition, and
prevent unnecessary waste of time, or to
clear up some obscurity, but he should
bear in mind that his undue interference,
impatience, or participation In the ex-
amining of witnesses, or a severe attitude
on his part toward witnesses, especially
those who are excited or terrified by the
unusual circumstances of a trial, may
tend to prevent the proper presentation
of the cause, or the ascertainment of the
truth in respect thereto.14

* * * *; :*: :

Applying that standard to this
case, the first observation to be
made is that the Judge's questions
served no valid or useful purpose.

American Bar Assn., Code of Professionat
Responsibility and Canons of Judicial Bthics
(1970), p. 46.

Another, slightly differing statement of the
standard appears in chapter VI, B 4(f) of the
Manual for Administrative Law Judges which
was prepared under the auspices of the Admin-
istrative Conference of the United States. That
subsection reads as follows:

"QUESTIONS BY THEI JUDGE-The Judge
may question the witness initially if it is
likely to forestall extensive examination by
others. He should interrupt when the witness
and counsel are at cross purposes, when the
record may not reflect with clarity what the
witness intends to convey, or when for some
other reason assistance is needed to assure
orderly development of the subject matter. At
the close of cross or redirect, the Judge may
question the witness to clarify any confusing
or ambiguous testimony or to develop addi-
tional facts." Ruhlen, Manual for Administra-
tive Law Jdges (1974), p. 35.

It is also worth pointing out that at the
1975 Annual Banquet of the Federal Adminis-
trative Law Judges' Conferences, the following
was offered as a part of the "Administrative
Law Judge's Creed":

"Remember always that the rights of trial
counsel's clients are the most important con-
cern at hand, that counsel are the best protec-
tors of those rights and that so far as possible
the conduct of the case should be left to
counsel. Allow room for creative lawyership."

710]
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Far from promoting expedition,
preventing unnecessary waste of
time, or clearing up some obscurity,
these questions impeded a barely be-
gun cross-examination on an entire-
Iy clear subject, namely, alleged in-
consistencies in sworn testimony, a
subject which was and is of the es-
sence in this case because much of
Parks' claim and of L & M's defense
thereto are vitally related to the
credibility of the former's largely
uncorroborated word on key
points.15

The second and mnore important
observation to be made is that the
Administrative Law Judge's ques-
tions were not idle and innocent in-
quiries. Rather, they were actively
subversive of the truth-seeking
process both in form and content,
given what he knew just prior to

'l The controversy over what was said and
done at the Driftwood Inn is but one such
point, albeit the most prominent.

Another is Parks' account of his actions
following the inspection which took place on
May 6, 1975, an account which, if untrue,
would raise doubts as to the genuineness of
his professed, belief that he was discharged
for the exercise of protected rights under the
Act rather than for inexcusable neglect of his
work responsibility. In this connection, it is
worth highlighting once again a conflict in
the record which in our opinion was not dis-
posed of satisfactorily in the opinion below.
That conflict concerns Parks' assertion that
he looked at the mine bulletin board on
Wednesday, May 7, the day after the inspec-
tion he requested, and saw nothing pertinent
to that inspection. His assertion is apparently
in conflict with testimony of Robert Lanning-
ham, the mine superintendent, which was
believed by the Judge. See n. 4, spia.

Then too,l there is Parks' account of the
alleged meeting with management on May 5,
1975, at which time he claims to have in-
formed management directly that he was going
to contact, MESA and ask for an inspection.
There is no detailed corroboration for that
statement and L & M denied that there ever
was such a statement.

his interruption of L & M's cross-
examination of Parks.

With the arbitration decision in
hand as L & M's. answer to Parks'
application for review, the Admin-
istrative Law Judge knew perfectly
well that Parks' credibility had been
impugned by an indisputably neu-
tral trier of fact. He was aware that
the arbitrator had underscored what
he thought was Parks' inability to
testify consistently and persuasively
as to what he said and did during
the week of May 5. More partic-
ularly, the arbitrator cited the fol-
lowing shifts in Parks' testimony at
p. 13 of his decision:

* * * *

Under the evidence furnished by the
Grievant, himself, he stated first, that he
did not report to work at the mine on
Monday because he was sick. He then
amended this statement and stated that
he was not sick enough to be away from
work. That he intended to work, but he
had received reports from other e-
ployees, by telephone, that it was dan-
gerous to work because of the roof con-
'ditionst. That he decided not to report for
worickon Monday because of the dangerous
conditioi.,of the roof. That he decided he
would not report to work until this con-
dition was corrected. Finally, he amended
this statement and said that he had
Union business, during the entire week,
that kept him so busy that he did not
report for work."i

* :4 : * * *

'5 The italicized portion of this quotation
was on the copy in the case file and was
probably the work of Judge Kennedy or
someone working under his supervision. See
n. 2, sup-a.

The certified copy of the arbitration tran-
script at AT 120 contains the following
statement by Parks:

"The only conversation that I remember on
May 5th was calling Odie Ridings and that
was prior to the work shift and I was up
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In addition to the arbitrator's de-
cision, the Administrative Law
Judge had heard Parks testify on
direct examination and he knew
that Parks had not only failed to
refer to any illness, but that he re-
called the telephone message he gave
Odie Ridings on the morning of
May 5 for transmission to L & M as
an excuse for not reporting to work
as follows (Tr. 145)):

I told him that I would not be in that
day and that I would come in when they
got in compliance with the roof control
[plan] that the Interior Department had
issued them.

Compare AT 120 quoted at n. 13,
supra.

Finally and to underscore what
has previously been quoted, the
Judge had just heard prior to his
interruption the following exchange
between counsel for L & Al and
Parks:

a * : * *

Q. And did you tell Mr. Ridings that
you weren't coming in because you were
ill?

A. I told him that I * if they
were * * when they got in compliance
with the roof control plan that I would
* * * for them to get in touch with me,
and I would be to work.

Q. Didn't you state previously at the
arbitration hearing that the reason that
you didn't * *-* weren't coming in to

early and I had intentions of going to work
but like I told him I was sick and it was
before 7:00 and Odie Ridings will verify that
I did talk to him on the phone."
* Later, at AT 130, Parks admits that he had

no doctor's certificate to prove illness, and on
the next page, AT 131, referring to proof of
*illness he *stated: "I can, I think, have it
substantiated by Doctor Taylor that * . *

I'm still in the process of recovery."

work on Monday, May the 5th, was be-
cause you were ill, was * *

A. I was sick, but I was going to * * *
Q. Well, what was the nature of your

illness?
A. Well, I have sinus trouble, and I

have * sometimes I have to see a
doctor about it, and I had some sinus
problems then.

[Tr. 156-157.]

: E * * y ~* *:

These questions, which constituted
the beginning of cross-examination
on the subject of Parks' alleged dis-
crepancies in sworn testimony, as
well as the character and content of
the resp'onses given, should have
alerted the Judge to the factual
issue being explored which plainly,
umnistakably, and in a word was
credibiity.

Given what he knew and had just
heard, the. Administrative Law
Judge should have allowed L & M
the latitude to pursue its line of
questioning and he should have lis-
tened to and observed Parks as
cross-examination progressed. He
had no reason to ask any questions
at the point at which he intervened.
He certainly had no warrant what-
soever to ask the particular ques-
tions now under review at any time.
In light of the last two questions of
counsel for L & M and the responses
thereto, just quoted above, questions
such as: V

You've testified here today though,
several times the reason you' didn't go- to
work on May 5th is you were afraid?

followed by: 

You were afraid of being killed, is that
it?

725
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and then by:
And even though you are a safety com-

mitteeman and you were familiar with
all your rights under the contract, you
didn't choose to go down and then walk
out because it was an imminent danger
or anything in the section; is that right?

[Tr. 157-158.]
can only be described as grossly
leading and suggestive rehabilita-
tion. These were questions which
would have been objectionable had
they been asked on redirect by
Parks' counsel. And going still fur-
ther, a "question" such as:

* * * it was fear. That may be an illness,
too, I guess, in a way, but it's not * * it
wasn't an organic illness such as Mr.
* ** I guess, Mr. Lohman was referring
to.

followed by the response:
That's right.

[Tr. 159.]
is not a question at all; it's essen-
tially testimony by the Judge put
in the mouth of the witness.

An Administrative Law Judge,
as an experienced trier of fact,
should be well aware of the vice of
asking grossly leading questions.
Indeed one of the ironies of this
record is the Judge's criticism of
counsel for asking that type of ques-
tion (Tr. 131). Apparently, he was
unable to discern the worthlessness
of such questions when he was the
interrogator, an inability which
highlights the validity of the time-
honored constraints upon extensive
questioning of witnesses from the
bench.

Counsel for Parks suggests that
if the controversial questions were
error, they constituted harmless er-

ror. We cannot agree because the
subsequent questioning of Parks
and the Judge's decision have viv-
idly demonstrated to us the harm
done by his questions.

It should be recalled that, just
prior to the Judge's interrogation,
Parks had responded to questions
regarding his testifying to illness
at the arbitration hearing with the
answer that he had been sick with
sinus problems (Tr. 157). With the
prompting implicit in the Judge's
questions and having had a Judge-
made respite from cross-examina-
tion, Parks had an entirely differ-
ent response to L &, M's questions
regarding his testimony at the ar-
bitration proceeding. After the
Administrative Law Judge com-
pleted his questioning, Parks de-
veloped memory lapses. He could
not remember telling Odie Ridings
that he was ill. Neither could he
recall what he had said at the arbi-
tration proceeding. But there was
one point to which he could testify
positively; namely, that the "main
reason" for his refusal to work was
fear (Tr. 159-160).

Not having had the opportunity
to. observe Parks on the stand, we
of course have no way of knowing
whether the 'perceptible shift in his
testimony following the Judge's in-
terrogation shows an innocent man
reacting to suggestion from an
authoritative figure on the bench
indicating the responses that he
wanted to hear, or if his testimony
reveals a cunning individual capi-
talizing or attempting to capitalize
upon friendly questions. The Ad-
ministrative Law Judge's interfer-
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ing inquiries thus have precluded
any determination as to whether
Parks was believable.

Going beyond the prejudice
manifested in the transcript, the
Judge's decision in this case also
reflects-the impat of his question-
ing. Anyone reading that decision,
which runs on for 49 single-spaced
pages, would never suspect that
there was this or other alleged con-
flicts between Parks' testimony in,
this case and the testimony he gave
before the arbitrator. The Acdminis-
trative Law Judge never discussed
in detail the aspersions cast by the
arbitrator on Parks' credibility
when describing, the latter's find-
ings and conclusions (Dec. 2-3). He
merely alluded to them at p. 29 and
relied on the worthless evidence
produced by his sggcstive ques-
tions now under scrutiny; he wrote
as follows:

* * * early on the morning of Monday,

May 5, 1975, applicant called the mine
offie6 and told Odi Ridings, an endloader
operator, to tell the Lanninghams he was
afraid and was not coming to work until
they would agree to comply with the re-
quirements for supporting the roof with
roof bolts as set forth in the new roof
control plan (Tr. 145, 148-149, 156-159,
182, 348, 394).

While applicant may also have given
other excuses for his refusal to work
such as a flareup of a sinus condition or
his preoccupation with Union business,"

2
See Umpire's Decision at 12, and Tr.

157. [Italics added.J 17

a preponderance of the probative and
credible evidence establishes that the ap-

17 In most cases of alleged discriminatory
discharge, if not all, credibility Is a major
issue. Moreover, in, many of these instances,
the aggrieved miner has a cause of action in

plicant repeatedly told management on

Monday and Tuesday, May 5 and 6, 1975,

he was afraid of the top and would not

work on the 001 section of the No. 2 Mine

because of the hazardous roof conditions

which he believed existed and manage-

ment's .refusal to comply with the ap-

proved roof control plan (AX-11; Tr.

145-146, 156-160, 182, 348). [Italics

added.]

Based on the foregoing: and given
the critical nature of the issue of
Parks' credibility, we hold that the
interference from the .bench in
L & M's cross-examination of Parks
was prejudicial error. And inas-
much as that error goes to credibil-
ity, a remand is a necessity.' L & Al

three forums before three different adjudi-
cators: an arbitrator, the Secretary, and the
NLRB, although not necessarily in that order.

There is a risk that a miner, whose claims
are not meritorious, will go from forum to
forum benefiting from every adjudicative cri-
tique of his performance and tailoring his
tale after each, the better to persuade a
succeeding trier of fact if he failed to con-
vince the prior one of his credibility. Where
there has been a previous adjudication of
the facts of a discharge which is the subject
of a see. 110(b) claim for relief, and where
credibility is an issue and a reliable copy of
the record of the previous proceeding or pro-
ceedings has been filed here, an Administrative
Law Judge has an obligation to deal
explicitly with alleged discrepancies in testi-
mony. While we are mindful that hearings
under sec. 110(b) are de novo and that an
Administrative Law Judge may discount dis-
crepancies in testimony, he must treat them
and the failure to do so is error which may be
prejudicial.

s In his brief at n. 23, p. 40, Parks relies
on the Board's decision in Old Ben Coal Com-
panV, 4 IBMA 224, 82 I.D. 277, 1974-1975
O3ED par. 19,722 (1975). He points out that
despite a finding of improper interference from
the bench with witnesses, the Board did not
remand in that instance.

Parks' reliance on Old Ben is misplaced be-
cause at oral argument in that case counsel
for Old Ben agreed that the Board could
make a fair decision on de novo review. By
so agreeing, counsel had in effect conceded
the harmless nature of the Judge's error.
There is no such concession here.

710]
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lats asked that we remand to an
-Administrative Law Judge other
'than Judge Kennedy because of
assistance given Parks in proving
his claim. Parks has not reacted to
that particular appellate request,
preferring instead to object to re-
mand generally.

If the error discussed in such de-
tail above had been an isolated dep-
rivation of due process, we would
unhesitatingly and summarily deny
IL at Al's request for a new Judge.
However, the error was not so iso-

latecl. Rather, it was a typical reflec-

tion of the assistance given to Parks

in particular and of the havoc
wreaked upon the evidentiary pres-

.entations of both attorneys by im-

patient interference from the bench.

The Administrative Law Judge

seemed wholly unable to refrain

from trying each attorney's case for

him, ad at the risk of unduly

lengthening an already lengthy

opinion, we feel compelled to cite

examples of' how thoroughly he

adopted the mantle of an advocate

throughout the 'hearing and trans-

.formed a adversarial proceeding
into semi-inlluisition.

As his first witness, Parks, acting

by his counsel, Mr. Trumka, called

IVinfred Lanningham apparently

as an adverse witness for question-
ing as if he were under cross-ex-

amiliation. At Tr. 6-77, after 14

pages of almost uninterrupted and

-wide-ranging cross-examination by

the Administrative Law Judge, the

Judge aid the foundation for one
'of Parks' exhibits and without so

much as a motion received that ex-
hibit as follows:

:* * * * : C

JUDGE KENNEDY: All right. Then
you wrote this next document AX-12
which is your i * it's entitled, "Deci-
sion at the Expiration of the Five-Day
Waiting Period." You're familiar with
that document?

THE WITNESS: Yes, I've seen e 'S

JUDGE KENNEDY: Would you show
him that document, Mr. Trumka?

MR. TRUMKA: Yes, I will.
THE WITNESS: I've seen the docu-

ment, sir. I mean 
MR. TRUMKA: Would you like to

mark this, Your Honor?
JUDGE KENNEDY: That should be

marked as AX-12. You have a copy, Mr.
Lohman. I think.

MR. LOHMAN: Yes, sir.
JUDGE KENNEDY: Is that your sig-

nature, Mr. Lanningham?
THE WITNESS: Yes, sir. Yes, it is.
JUDGE KENNEDY: And you issued

that when? On May 19, 1975?
THE WIT'NESS: May 19th is the date

on it. I ' *: but I didn't personally give
this to him myself, sir.

JUDGE KENNEDY: I take it there's
no objection to receipt this document, Mr.
Lohman?

MR. LOHMAN: No, sir.
JUDGE KENNEDY: Let the record

show then that without objection AX-12
is received.

e * e 1 *

At Tr. 126, counsel for L & M ob-
jected to a line of' questioning by
Parks related to a particular docu-

ment on, the ground.that such docu-

ment had not been introduced. Rath-

er than ruling on the objection, the

Judge treated it as if it were an ob-

jection to an alleged lack of proper

foundation' 'and proceeded, as he

had in the instance' just discussed, to
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lay the foundation hiiself (Tr. Q.; Li their I werent you interested
126-127) iather than allowing or in finding out yourself so you could get

back toworkerequiring Parks attorney to do so A I was. That's whyI. alledthe MESA
himself. Again acting without a office a number of times.
motion, he received the document in Q. How many times did. you callI?
question into the record (Tr. .128). A. I'd say four, or four or fie times at
Proceediing as he did in this instance least.
and performing .eementary trial Q. And when you did call, on *did you call on Monday or Tuesday?
functions which are. exclusively the A. I called Ronnie Pranks on Monday.
preserve of the advocate, the Juidge Q. Now that's when you advised hil
put himself in the conflicting posi- to go ahead and make the inspection?

A. I asked hira to.
do o - adju git> the adequacy of .Q. Did you call on Tuesday?

the foundation for an exhibit that A. I ealleI the MEiISA office on Tnetday,
he had himself laid.. : - but I didn't get any *

Throughout the transcnipt, te. Q. Was there a busy signal or what?
Administrative Law Judge; exam- A. 'No, I talked to the lady in the office.
ied and cross-examined witnesses Q. Did You.ask her what the results of

the 1nspection were?
unneeessarily and harshly, and to A. No.
an exent which can only be de- -Q. Tlen when * * * who else dii you
scribed ffis p)ervasive.~ ' : t talk to at MESA?

To pibck just one example of all A MESA* the -girls in the front

instanc, Q, Just the girls in the front office?e Did
riamination which damaged Parks, you make any other attempts to find out

e ite tle following excerpt from what the condition of the mine was?
the. transcripteoneerning -Parks' al- A. I went to the mine a time or two dur-
leged efforts to determine the re- ing theweek.
sults of the -ay 6 inspection, evi- Q W 0KO when did you.go tothe mine?
dence trelevant to- his redibility A. I believe it was on Wednesda. I
(Tr. 176-183). talked to Wromer Lanningham, which is

-- 'A * * ' ' W. L.'s brother.
Q. sAnd did he not tell you that the in-

By 3Mr. Lohroan [eounsel for L & -1]: spectors had not found that they were
Q. So that yion didn't really maLe any not complyillg vith the roof control lan

efforts at all to find out whethr the or did you sk him?
mine was in a safe condition, did you? A. I just asked him if his work * * * if'

A. Well, that was the inspector's * * * they had said anything about me co-
*Q. I beg yoir pardon; I can't hear you. lug hack to work in favorable *" * o10
A. I felt that was the iispector's job.- I didn't ask him about the plan * t e
Q. W ell, don't you feel that you should *

know whethr or not the mine is safe Q. You didn't ask him anythin about
before you godown into it? ; that; uell * a

A. They' I figured they woul let JUDGE KENNEDY: What did you do,
me know when they made an inspetion. lose interest in this 'whole tliing after

Q. In their own time? you called MESA?
A. Pardo?' . . . Q - TUE WITNESS: No. sir.

- x -



730 DECISIONS OF TE DEPARTMENT OF THE INTERIOR [83 I.D.

JUDGE KENNEDY: You knew the
mine hadn't been closed on Tuesday;
right?

THE WITNESS: Had to be closed?
JUDGE KENNEDY: Had not been

closed, right?
THE WITNESS: Well, I * * * when I

called the inspectors, I just left it with
them. I figured that was their ' * s that's
their department.

JUDGE KENNEDY: When did you
find out the results of the inspection?

THE WITNESS: We went back and
talked to Mr. Lanninghan on Friday.

JUDGE KENNEDY: So between * *
is it your testimony that between what,
Monday and Friday, you didn't know
what had happened as a result of your
call to ir. Franks?

THE WITNESS: No, he * *

JUDGE KENNEDY: Well, answer my
question, yes or no?

THE WITNESS: I didn't know, no.
JUDGE KENNEDY: Between Monday

and Friday you didn't know?
THE WITNESS: No, sir, I tried to

find out at the office at Norton, but I was
unable to.

JUDGE KENNEDY: Why were you
unable?

THE WITNESS: I just was unable to
get in touch with any of the inspectors.

JUDGE KE NNEDY: Why couldn't
you reach him in * * 'a did you call Mr.

Compton?
THE WITNESS: No.
JUDGE KENNEDY: Why didn't you

call Mr. Compton? Isn't he the district
manager ?i

THE WITNESS: I wouldn't want Mr.
Compton * * * no, I didn't call him.

JUDGE KENNEDY: You didn't think
it was important enough; right?

THE WITNESS: Well, it was impor-
tant; I was * *

JUDGE KENNEDY Well, isn't he the
top man?

THE WITNESS: I don't know who.
Mr. Franks was in charge of the office
when I talked to him, temporarily in
charge.

JUDGE KENNEDY: Did you call Mr.
Frank7s?

THE WITNESS: I talked to him on
Monday and * * C

JUDGE KENNEDY: Did you call him
on Tuesday, Wednesday, Thursday or
Friday?

THE WITNESS: No.
JUDGE KENNEDY: Are you sure you

called the MESA office on Tuesday?
THE WITNESS: Yes, sir.
JUDGE KENNEDY: Who did you call?
THE WITNESS: I**
JUDGE KENNEDY: You said you

didn't call Mr. Franks and you didn't
call Mr. Compton; who did you call?

The WITNESS: I'm not sure of the
C * if I asked for any particular per-
son, but I called the office, and * * *
on two or three different occasions that
week.

JUDGE KENNEDY: But you didn't
C * after Tuesday you just gave up
calling at all; is that right?

THE WITNESS: Well, they C * *
usually they'll send a safety C C *

.JUDGE KENNEDY: Well, what's* *

I'm just asking you, after Tuesday, what
efforts did you make to find out the
results of the inspection?

THE WITNESS: Well, I went to the
mine on Friday.

JUDGE KENNEDY: You did what?
THE WITNESS: I went to the mine

on Friday.
JUDGE KENNEDY: On Friday, but

on Wednesday and Thursday you didn't
do anything; is that right?

THE WITNESS: Well, no.
JUDGE KENNEDY: Did you talk to

Mr. Gilbert, the safety director of Dis-
trict 28?

THE WITNESS: I was in constant
touch with Mr. Gilbert.

JUDGE KENNEDY: And he couldn't
find out what the results of the inspec-
tion were either? 

THE WITNESS: Well, I'll * C *

they're supposed to send me a copy of the
report when they make them C * * the in-
spectors are. My name and my address
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are on the reports, and they're suppose
to send me a copy at my home.

JUDGE KENNEDY: Who's supposed
to send you a copy ?

THE WITNESS: The inspectors.
JUDGE KENNEDY: Is that what you

were waiting for?
THE WITNESS: Well, I * * i that's

the usual procedure.
JUDGE KENNEDY : Was it your po-

sition that you had a right to refuse to
work until you heard from MESA?

THE WITNESS: Pardon?
JUDGE KENNEDY: Was it your po-

sition that you had a right to refuse to
work until you heard from MESA?
. THE WITNESS: Well, I was * * *
yes, you might say that.

JUDGE KENNEDY: When did you
hear from MESA?;E

THE WITNESS: Well, we talked to
Mr. Lanniugham on the ninth, and that's
when he discharged me.

JUDGE KENNEDY: Showed you
what?

THE WITNESS: That's when he dis-
charged me.

JUDGE KENNEDY: He discharged
you?

THE WITNESS: Yes, sir.
JUDGE KENNEDY: You didn't an-

swer my question, sir.
THE WITNESS: Pardon?
JUDGE KENNEDY: You didn't an-

swer my question.
THE WITNESS: I'm sorry.
JUDGE KENNEDY: I said, when did

you hear ±rom MESA?
THE WITNESS: I'm not sure who

sent * * * if they sent me a notice of
the inspection or not, but they're sup-
posed to.

JUDGE KENNEDY: Well, now, you
understand that the operator here says
that you were discharged for refusing
to work the week of May 5th; is that
right? You understand that?

THE WITNESS: Yes, sir.
JUDGE KENNEDY: And as I under-

stand your testimony is that you did re-
fuse to work the week of May 5th; right?

THE WITNESS: I called in and told
them; yes, early that morning that *

JUDGE KENNEDY: That you weren't
going to work; is that right?

THE WITNESS: I said I would be to
work when they got in compliance with
the roof control plan that they were is-
sued. I was afraid to go* to work.

JUDGE KENNEDY: And you know
the record here shows that on Tuesday,
May 7th, MESA said that they were in
compliance with the roof control plan;
right?

THE WITNESS: [No response.]
JUDGE KENNEDY: Yes, Tuesday,

May 6th, excuse me. That's what the
record shows, right? I I

THE WITNESS: I suppose it is.
JUDGE KENNEDY: And you don't

dispute that, do you?
THE WITNESS: No, if that's 'what

the record shows.
JUDGE KENNEDY: So, there * * *

what was the justification for your re-
fusal to work after May 6th?

THE WITNESS: Well, they laid the
other boys off, and I was afraid to * * *
I was just afraid to work until they * *
the management come to grips with the
problem of roof bolting. I mean, I had
* * * I had my wife and family to think
about, too, as well as myself.

JUDGE KENNEDY: Well, let me ask
you this, sir, was it your position that
no matter what MESA said, you weren't
going to go to work in that mine until
Mr. Lanningliam told you he was going
to comply?

THE WITNESS: Well, he said he was
not going to comply and * *in

JUDGE KENNEDY: Well, I'm asking
you what would it have taken on Mr.
Lanningham's part to induce: you to go
back to work?

THE WITNESS: If he had told me
that he was going to comply with the
roof control plan on Friday or called me
at home or sent me a letter of whatever,
then I would have been glad to go back
to work.

JUDGE KENNEDY: Well, you see, I
keep getting different versions of why

710]
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you refused to work: first, you said you
refused to work because. you wouldn't
do it until MESA said the operator was
in compliance with the roof control plan;
then MESA said, he was in compliance
with the roof control:plan, but you still
refused to go to work,. and you say,.yes,
the reason you did that was because you
didn't care what MESA said, you weren't
going to go to work until Mr. Lanning-
ham told you he was in compliance.

.* * * *. *

At the point of Judge Kennedy's
interjection, counsel for L & M was
competently in the process of im-
peaching the testimony of the wit-
ness and needed no assistance from
the bench. Moreover, had the Judge
held for L & M and had he made
credibility findings adverse to Parks
on the basis of the interrogation just
quoted, we have little doubt that
Parks would have appealed, citing
these very same pages as evidence
of error, and in such event, might
well have been entitled to remand.19

Far more serious than the inter-
ference in the cross-examination of
Parks and certainly far more pre-
judicial in light of the outcome was
the Judge's interference in the ex-
amination and cross-examination of
L & M's key witnesses. For instance,
the direct examination of Winfred
Lanningham spans 42 pages. Of
those 42 pages, approximately 6 out
of every 7 pages represented inter-
rogation from the bench; counsel
for L & M was barely able to inter-

'9 We feel constrained to point out that
this example is just one among several actions
by the Judge which affected Parks adversely.
A considerably more important one concerns
the Judge's posthearing actions in apparently
making the arbitration transcript a part of
the record. See n. 9, supra.

ject a question edgewise. Although
the Judge did permit Mr. Trumka
to cross-examine without interrup-
tioi, he had still more questions
afterward. The character of some
of those questions is apparent in the
following at Tr. 351:

* * * You've heard Mr. Parks, testify
about what he. called a certain amount
of harassment that he felt he received
in 1974 with these comments that were
being made to him about we're going to
get rid- of you or. you're responsible for
all these safety inspections. Is it the
policy of your company to put the heat
on the safety committeemen, so to speak?

Robert Lanningham was another
witness questioned extensively by
the Administrative Law. Judge
throughout his direct testimony
(Tr. 366-384). Barely a page of the
transcript goes 'by without reflect-
ing some sort of interjection by the
Judge. Given the pervasive extent
of the interrogatioh of both these
witnesses and the severe character
of some of the questions, it is no
wonder that the Judge discounted
their evidence on credibility
grounds (e.g., Dec. 9). He may have
and apparently did produce the
physical reaction which led to his
adverse assessments of demeanor
and believability, and were we to
reach the . merits, we would experi-
ence great difficulty in accepting
those assessments since he was in ac-
tuality both cross-examiner and
trier of fact.

Based on the foregoing, we are of
the opinion that the Administrative
Law Judge' became too involved
with the evidentiary presentations
of both parties, and to paraphrase,
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Canon of the Canons of Judicial
Ethics, his, undue interference and
participation intle, examining of
witnesses, as well as the form of
many' of his questions at critical
moments, prevented the proper
presentation of the cause and the as-
certainiment of the truth with
respect thereto. His persistent in-

ability to refrain from assuming
the mantle of an advocate, the in-
delible impression which the hear-
ing must have left upon his mind,
and the lingering impact of his be-
havior upon the witnesses persuade
us that the fair rehearing of this
case and the best interests of both
parties would be served by remand-
ing for assignment to another
Judge under our broadly defined
powers set forth in 43 CFR 4.603.

Before closing, we want to under-
score several points. The record we
have reviewed here is truly excep-
tional. Since the inception of ad-
judication under the Act, we have
reviewed numerous case records and
almost without exception the Ad-
ministrative Law Judges have exer-
cised suitable restraint and have
avoided allowing their objectivity
to be compromised by hyperactivity
on the bench. In remanding here,
we are not implicity suggesting that
questioning from the bench is a gen-
eral problem in the Office of Hear-
ings and Appeals requiring discour-
agement, and we are not, as Parks
suggests, placing restraints on the
Administrative Law Judges which
will preclude the truth from emerg-
ing. We remain of the view ex-
pressed early last year in Eastern

Associated Coal Corporation 4
IBMA 1, 82 I.D. 22, 1974-1975
OSHD par. 19,224 (1975).1We said
there that an Administrative Law
Judge is not a purely passive figure
refereeing a sports match. He or she
has an affirmative responsibility to
exercise his or her discretion to ex-
pedite the processing of cases and to
make a full record consistent with
adequate consideration of the con-
flictino assertions of fact and law
tendered for initial decision. In in-
stances where, 'as here, an appellant
claims an abuse of discretion in
questioning of witnesses by a Judge
and seeks a new hearing, he or she
will prevail only by showing glar-
ing abuse and equally glaring prej-
udice, that is to say, the kind of
abuse and the extent of damage to
the truth-seeking process which was
shown in this case.

ORDER

WHEREFORE, pursuant to the
authority delegated to the Board by
the Secretary of the Interior (43
CFR 4.1(4)), IT IS HEREBY
ORDERED that the motions by
Parks for correction of the record
and for permission to file a brief
20 pages in excess of the 25-page
limit in 43 CFR 4.601 (d) ARE
GRANTED, and the order below
precluding the attorneys from con-
sulting with their respective clients
regarding the alleged Driftwood
Inn incident IS VACATED.

IT IS FURTHER ORDERED
that the initial decision below IS
SET ASIDE and that this case BE

227--314-77-10
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REMANDED to the Chief Admin-
istrative Law Judge for assignment
to himself or another Adminis-
trative Law Judge as he deems
appropriate, and for expedited pro-
ceedings not inconsistent with the
foregoing opinion.

IT IS ALSO ORDERED that
upon remand responses to any ques-
tion asked by Judge Kennedy in the
initial hearing of this case MAY
NOT BE USED for the purpose of
impeachment and the Administra-
tive Law Judge SHALL PRO-
VIDE the parties an opportunity to

examine the official case file and to
make such motions or enter such
stipulations as they desire follow-
ing such examination with respect
to any defacement of the record.

DAViD TRBETT,
Alterncate Administrative Judge.

WE coNcuR:

DAvID DOANE,
CAeJ Adminitrative Judge.

HOWARD J. SCHELLENBERG, JR.,

Administrative Judge.
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ACT OF APRIL 24, 1820
1. The Secretary of the Interior

does not have authority
under the Right-of-Way
Oil and Gas Leasing Act
of May 21, 1930, 30
U.S.C. § 301 et seq. (1970),
to dispose of deposits of
oil and gas underlying
a railroad right-of-way
granted pursuant to the
Act of Mar. 3, 1875, when
the lands traversed by the
right-of-way were later
patented under the Act
of Apr. 24, 1820, without
any reservation for min-
erals. In such case, title to
the mineral estate was in-
cluded within thei grant
to the patentee ______

ACT OF SEPTEMBER 18, 1940
1. Where the purchaser from

the railroad of unpatent-
ed land believed at the
time of his purchase that
the land was mineral, and
there was physical evi-
dence of its mineral char-
acter, or if conditions
were such that the pur-
chaser should have known
then that the land was
excepted from the grant
to the railroad, he was
not a purchaser in good
faith within the "in-
nocent purchaser" pro-
viso of sec. 321(b) of
the Transportation Act
of 1940 ___-----__-_

Page

195

1

ADMINISTRATIVE AUTHORITY
(See also Delegation of Author-

ity, Federal Employees and
Officers, Secretary of the
Interior.)

GENERALLY

1. A decision by the Bureau of
Land Management re-
jecting a logging road
right-of-way application
as not in the, public
interest will be affirmed
in the * absence of suffi-
cient reasons to the
contrary --------- -

ADMINISTRATIVE PRACTICE
1. Although a respondent in a

grazing license trespass
hearing brought by the
Bureau of Land Manage-
ment has the right to be
represented and aided by
legal counsel, the Depart-
ment has no duty or
responsibility under the
Constitution or the Ad-
ministrative Procedure
Act to provide such coun-
sel for him ---------

2. When the holder of a grazing
lease is found *to have
violated regulations and
the terms of his lease
because his cattle have
trespassed on Federal
land, his lease may be
canceled when lesser
sanctions have proved
to be of no effect or when
the nature of the viola-

735
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185
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ADMINISTRATIVE PRACTICE-Con.
Page

tion demands such sever-
ity. However, a decision
canceling a lease will be
set aside where the Dis-
trict Manager relied upon
alleged trespasses of
which the lessees had: no
notice and which occurred
after a show cause notice
had issued, and the case-
will .be remanded for
further proceedings

ADMINISTRATIVE PROCEDURE

(See also Appeals, Contests and
Protests, Hearings, Rules of
Practice.):

GENERALLY

1. Although a respondent in a
grazing license 'trespass
hearing brought by the

- Bureau of, Land Manage-
ment has the right to be
represented and aided by
legal counsel, the De-
partment has no duty or
responsibility under the
Constitution or the Ad-,

- ministrative: -. Procedure

Act to provide such coun-
-selfor him …= _- ]

2. Where the Bureau of Land
Management determines
that an Alaska Native
allotment, application
should be: rejected be-
cause the land was not
used and occupied by the
applicant, the BLM shall
issue, a contest complaint
pursuant to 43 CFR
4.451 et seq. Upon re-
ceiving a timely answer

* to the -complaint, which
answer raises- a disputed
issue of material fact, the
Bureau will forward the
case file to the Hearings
Division, Office of Hear-
ings and- Appeals, De-

. partment of the Interior,

269

185

ADMINISTRATIVE PROCEDURE--Con.
GENERALLY-Continued

Pae

for assignment of an Ad-
ministrative Law Judge,
who will proceed to
schedule a hearing at
which the applicant may
produce evidence to es-

tablish entitlement to his
allotment -_- ___-____ 30

ADJUDICATION

1. A federal district court jury.
. 0 verdict in a suit to cancel

desert land patents, that
the entrymen and their
purchaser under an illegal
executory contract did not
commit fraud against the
United States, does not
collaterally estop this De-
partment from adjudicat-
ing a contest grounded on
the illegal executory con-
tract against the pur-
chasers own entry, be-
cause the legal standard
applicable in the .sub-
sequent contest .is dif-
ferent than that in the
fraud action-a. desert
land entry can be subject
to cancellation for acts
that do not constitute
fraud -- - ---- 28(

ADMINISTRATIVE LAW JUDGES

1. Upon appeal from decision
of an Administrative Law
Judge, the Board of Land
Appeals may. make all
findings of fact and con-
clusions of law based.
upon the record just as
though . it were making
the decision in the first
instance - _-'-_ 1s

BURDEN OF PROOF

1. An, applicant under the Color
of Title Actj 43: U.S.C.
§ 1068 (1970), has the
burden to establish to the
Q-4--r, f .nn Tn.-' -'

-e

9
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Page

satisfaction that the stat-
utory conditions for pur-
chase under the Act have
been me t __--_-=-_-_-_

HEARINGS

1. The regulations do not pro-
vide for hearings as a
matter of right on tres-
pass violations involving
a section 15 grazing les-
see. For the Board of
Land Appeals to exercise
its discretion under 43
CFR 4.415 and order a
hearing, the appellant
must allege facts which,
if proved, would entitle
him to the relief sought._

2. It is within the discretion of
' the Board of Land Ap-
peals to grant a request
for a hearing on a ques-

- tion of fact. In order to
warrant such a hearing,
an applicant must-at least
allege facts which, if
proved, would' entitle him

* to the relief sought

ALASKA
ALASKA NATIVE CLAIMS SETTLE-
MENT ACT

1. Procedures adopted to imple-
ment the' Public Land
Survey System as pro-
vided in Title 43,
Chapters 1 and 18, and
regulations promulgated
thereunder are made' ap-
'plicable to land with-
drawals by sec. 13' of
ANCSA _

2. Establishing' of' "standard
parallel" or "correction"
lines in compliance with

' authorized procedure to
implement Public Land
Survey System is not in-
consistent with provisions
of sec. 11() (1) with-

i drawal _' -V -__

23

269

518
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ALASKA-Continued
LAND GRANTS AND SELECTIONS

Generally
1. Sec. 14(h)(5) of the Alaska

Native Claims Settlement
Act establishes a manda-
tory deadline for applica-
tions for a primary place
of residence, which may
not be waived in the exer-
cise of Secretarial discre-
tion - __ ___ _

-Mental Health Lands
1. Sec. 4 of ANCSA states:

(a) All prior conveyances
of public land and water
areas in Alaska, or any
interest therein, pursuant
to Federal law, and all
tentative approvals pur-
suant to sec. 6(g) of the
Alaska Statehood Act,
shall be regarded as an
extinguishment of the
aboriginal title thereto,
if any-; ----------

2. (b) AUl aboriginal titles, if any,
and claims of aboriginal
title in' Alaska based on
use and occupancy, in-
cluding submerged land
underneath: all water
areas,,: both inland and
offshore,' and including
I any aboriginal hunting or
fishing rights that may
exist, are hereby extin-
guished _' -

3. (c) All claims against the
United States, the State,
and all other persons that

* are based on claims of
- aboriginal right, title, use,

or occupancy of 'land or
water' areas in Alaska,
or that are based o'any
statute or treaty of the
United States relating to
Native use and occu-
pancy, or that are based
on the laws of any other
nation, including any

737
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LAND GRANTS AND SELECTIONS-Continued

Mental Health lands-Continued
V Page

such claims that are
pending before any Fed-
eral or state court or the
Indian Claims Commis-
sion, are hereby extin-
guished ---------

4. The effect of the extinguish-
ment of aboriginal claims
by see. 4 of ANCSA, as
explained in the Confer-
ence Report (S. Rep. No.
92-581), 92d Cong., 1st
Sess., 40 (1971) and in-
terpreted by Edwardsen v.
Morton, 369 F. Supp. 1359
(D.C. Cir. 1973), neces-
sarily defeats arguments
that Mental Health lands
remained public lands
based on assertions of
aboriginal title ___-__

5. Because Alaska acquired a
present right or interest
in Mental Health Lands
immediately upon proper
selection of same, and
because that interest
effectively transfers own-
ership in the lands to
the State, such lands can
no longer be considered
"public lands" within the
meaning of sec. 3(e) and
are unavailable for Native
village selection under
secs. 11(a) (1) and 12(a) (1)
of ANSCA -

6. The authority to select lands
under, the Alaska Mental
Health Enabling Act,
while confirmed to the
State under .sec. 6(k) of
the Statehood Act, re-
mains separate and dis-
tinct from the authority
of the State to select
lands as provided in secs.
6(a) and (b) of the
Statehood Act _

462

462

462
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ALASKA-Continued
LAND GRANTS AXD SELECTIONS-Continued

Mental Health Lands-Continued
Page

7. Lands properly selected under
the Alaska Mental Health
Enabling Act are not
lands * * * that have

been selected * * * by
the State under the
Alaska Statehood Act"
and are not available for
selection by Native vil-
lages under secs. 1 1 (a) (2)
and 12(a)(1) of ANCSA

NATIVE ALLOTMENTS
1. Where the Bureau of Land

Management determines
that an Alaska Na-
tive allotment application
should be rejected be-
cause the land was not
used and occupied by the
applicant, the BLM shall
issue a contest complaint
pursuant to 43 CFR 4.451
et seq. Upon receiving a
timely answer to the com-
plaint, which answer
raises a disputed issue of
material fact, the Bureau
will forward the case file
to the Hearings Division,
Office of Hearings and
Appeals, Department of
the Interior, for assign-
iment of an Administra-
tive Law Judge, who will
proceed to schedule a
hearing at which the ap-
plicant may produce
evidence to establish
entitlement to his
allotment _--_---_-_-__

2. Where a petition for recon-
sideration of a previous
Board decision applying
departmental contest pro-
cedures to Alaska Native
allotment applications
fails to show that the
original decision was
erroneous in any matter,

463
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ALASKA-Continued
NATIVE ALLOTMENTS-Continued

the original decision will
be sustained __-_-___

STATEHOOD ACT

1. The authority to select lands
under the Alaska Mental
Health Enabling Act,
while confirmed to the
State under sec. 6(k) of
the Statehood Act, re-
mains separate and
distinct from the au-
thority of the State to
select lands as provided in
secs. 6(a) and (b) of the
Statehood Act .___

TOWNSITES

1. A city organized under Alaska
State law has standing to
appeal from the rejection
of its application for
townsite deeds to land
within its city limits, and
the awarding of deeds to
occupants of the townsite
lots at the time of final
subdivisional survey- --

2. To the extent they do not
vitiate the purposes or
provisions of the Alaska
Native townsite law, the
provisions of the non-
Native Alaska townsite
law are to be applied in
the disposition of Native
townsite lands; in such
cases, references to the
Act of Mar. 3, 1891, 43
U.S.0. § 732 (1970), in
the documents relating to
a Native townsite are not
pro forma, and the non-
Native townsite pro-
visions may be applied _

3. The date determinative of
the rights of occupants of
Alaska Native townsite
land is the date of final
subdivisional survey, not
the date of patent; if, at

Page

564

463

47
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ALASKA-Continued
TOWNSITES-Continued

the date of final subdivi-
sional survey, the lots
are occupied by non-
Natives as well as Na-
tives, the lots will be
disposed of under both
the non-Native and Na-
tive townsite provisions-

4. The Alaska townsite trus-
tee's lot awards will not
be disturbed when the
appellant challenging the
awards fails to assert
facts that might demon-
strate error in the appli-
cation of the Alaska
townsite rules: (1) that,
in the absence of conflict-
ing occupants on the
same parcel, occupancy
of a portion of a lot is
occupancy of the whole
lot; (2) that occupancy
may be established by
the initiation of settlement
if the intent to possess
and improve is clearly
evidenced on the ground;
and (3) that lots will be
awarded to those who
occupy or are entitled to
occupancy of the lots at
issue _- - - - - -

Page

47

47

ALASKA NATIVE CLAIMS SETTLEMENT
ACT

ABORIGINAL CLAIMS

1. Sec. 4 of ANCSA states:
(a) All prior convey-
ances of public land and
water areas in Alaska,
or any interest therein,
pursuant to Federal law,
and all tentative ap-
provals pursuant to sec.
6(g) of the Alaska State-
hood Act, shall be re-
garded as an extinguish-
ment of the aboriginal
title thereto, if any - 462
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ALASKA NATIVE CLAIMS SET-
TLEMENT ACT-Continued

ABORIGINAL CLAIMS-Continued

2. (b) All aboriginal titles, if
any, and claims of aborig-
inal title in Alaska based
on use and occupancy,
including submerged land
underneath all water

- areas, both inland and
offshore, and including
any aboriginal hunting
or fishing rights that may
exist, are hereby extin-
guished

3. (c) All claims against the
United States, the State,
and all other persons
that are based on claims
of aboriginal right, title,
use, or occupancy of land
or water areas in Alaska,
or that are based on any
statute or treaty of the
United States relating to
Native use and occu-
pancy, or that are based
on the laws of any other
nation,- including any
such.claims that are pend-
ing before any Federal or
state court or the Indian
Claims Commission, are
hereby extinguished-

4. The effect of the extinguish-
ment of aboriginal claims
by § 4 of ANCSA, as ex-
plained in the Conference
Report (S. Rep. No. 92-
581), 92d Cong., 1st Sess.,
40 (1971) and interpreted
by Edwardsen v. iIorlon,

* 369 F. Supp. 1359 (D.C.
Cir. 1973), necessarily
defeats arguments that
Mental Health lands re-
mained public lands
based on assertions of

* aboriginal title
5. In express provisions of the

Treaty of Cession and
the Organic Act of 1884,
and through disclaimers

Page
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ALASKA NATIVE CLAIMS SET-
TLEMENT ACT-Continued

ABORIGINAL CLAIMS-Continued
in the Statehood Act,
aboriginal title in Alaska
received statutory pro-
tection in addition to that
normally extended on the
basis of Native occu-
pancy _- - -- - -_- -

6. Until Congress acted to ex-
tinguish rights of Alaskan
Natives to use and occu-
pancy of aboriginal lands,
such rights remained as
an encumbrance on the
fee, and title to land
claimed by Alaskan Na-
tives, to which use and
occupancy might be
proved, was void when
given

7. Prior to ANCSA, the State's
interest in its tentatively
approved selections was
subject to divestment
upon proof of Native use
and occupancy, and was
subject to Congressional
resolution of such claims.
Unadjudicated claims of
aboriginal title remained
the only impediment to
selection of such lands-

8. The express terms of secs. 11
and 12 of ANCSA make
lands previously TA'd
to the State of Alaska
available for selection by
qualified Native Corpo-
rations, indicating' the
conclusion of Congress
that such lands were
subject to disposal in
settleiment of Native
claims_…_ _ _ -_ _ _

9. The retroactive extinguish-
ment: of aboriginal title,
and the resulting valida-
tion of State, title, man-
dated by sec. 4(a) of
ANCSA; applies to those
lands tentatively ap-
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ALASKA NATIVE CLAIMS SET-
TLEMENT ACT-Continued

ABORIGINAL CLAIMS-Continued

proved to the State which
are located outside. Na-
tive village withdrawal
areas _---

10. Extinguishment of aboriginal
title did not vest the
State's title to those TA'd
lands located within sec.
11 (a)(2) withdrawal
areas, for Congress clear-
ly conferred on Native
village corporations a su-
perior right to select up
to 69,120. acres of such
lands __--_ ---- _

Page
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620
ALASKA NATIVE CLAIMS.APPEAL BOARD

Administrative Procedure
Decisions

1. ANCAB is bound by the
rules and regulations
promulgated by the Sec-
retary of the Interior
pursuant to. sec. 25 of
ANCSA - 485

2. The Decision of the Bureau
of Land Management
vacating the previously
granted tenatative ap-
proval and rejecting the
land selection applica-
tion of the State of Alaska
must be vacated' and
remanded for further
proceedings when it does
not appear that the land
selection application by
the: Native Corporation
has been adjudicated_-

Appeals
Jurisdiction

1. Issues arising from GSA's
disposal of lands as "sur-
plus property" pursuant
to the Federal Property
and Administrative Serv-
ices Act, supra, are not
within the jurisdiction of
the Board-

686
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ALASKA NATIVE CLAIMS SET-
TLEMENT ACT-Continued

ALASKA NATIVE CLAIMS APPEAL BOARD-
Continued

Appeals-Continued
Jurisdiction-Continued

2. The Alaska Native Claims
Appeal Board does not
have jurisdiction to ad-
judicate the Secretary's
authority to withdraw
and reserve public lands
for a utility and trans-
portation corridor within
the meaning of sec. 17(c)
of the Alaska Native
Claims Settlement Act-

3. Under 43 CFR, Part 4, 4.1(5)
and Subpart J, the Alaska
Native Claims Appeal
Board has juiisdiction
over an appeal by the
State of Alaska from an
adverse decision of the
Bureau of Land Manage-
ment on a land selection
application pursuant to
the Alaska Statehood Act
when the BLM's adverse
decision ' is based upon
a construction of the
provisions of the Alaska
Native Claims Settle-
ment 'Act, 43 U.S.C.
"§§ 1601-1624 (Supp. IV,
1974), as amended, 89
Stat. 1145 (1976)-
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Standing

1. The State of Alaska has
standing to appeal a
Decision of the Bureau
of Land Management to
the Alaska Native Claims
,Appeal Board as a
party "who claims a
property interest in land
affected" by a De-
cision of the Bureau. of
Land Management, with-,
in the meaning of '43
CFR 4.902, when the
BLM Decision vacates
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ALASKA NATIVE CLAIMS SET-
TLEMENT ACT-Continued

ALASKA NATIVE CLAIMS APPEAL
BOARD-Continued

Appeal-Continued
Standing-Continued

the tentative approval
previously given to the
State's selection and
rejects the State's land
selection application filed
under the Alaska State-
hood Act because of a
conflict with the provi-
sions of the Alaska Native
Claims Settlement Act--

CONVEYANCES
Reconveyances

1. Municipal corporations, or-
ganized to provide neces-
sary government services,
are beneficiaries of sec.
14(c) of ANCSA in that
they received title to lands
theyuse and occupy, and
to additional lands for
community expansion---

2. The Municipality's interest
in lands improved for
recognized public pur-
poses is protected by sec.
14(c) (3) of ANCSA be-
cause the Municipality
occupies the same posi-
tion with regard to
Eklutna as the local gov-
ernment entities envi-
sioned by Congress in
enacting such reconvey-
ance provision and the
disputed land, while out-
side Eklutna Village, is
within the village with-
drawal area and has been
improved for a public
purpose.---

DEFINITIONS

Generally

1. "Public lands" are defined
in sec. 3(e) of the Alaska
Native Claims Settle-
ment Act, as follows:

Page
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ALASKA NATIVE CLAIMS SET-,
TLEMENT ACT-Continued

DEFINITIONS-Continued
Generally-Continued

"Public lands" means all
Federal lands and in-
terests therein located in
Alaska except: (1) the
smallest practicable tract,
as determined by the
Secretary, enclosing land
actually used in connec-
tion with the administra-
tion of any Federal instal-
lation, and (2) land selec-
tions of the State of
Alaska which have been
patented or tentatively
approved under sec. 6(g)
of the Alaska Statehood
Act, as amended (72
Stat. 341, 77 Stat. 223),
or identified for selection
by the State prior to
Jan. 17, 1969. The "ex-
cept" clause contained in
the definition of public
lands in sec. 3(e) of
ANCSA must be read as
an expression of Congres-
sional intent not to in-
clude particular lands
rather than as an "excep-
tion" from: lands included
in the general definition
of public lands -

2. The definition of public lands
in sec. 3(e) cannot be
interpreted to mean that
all classes of State land
in Alaska are necessarily
"Federal lands or inter-
ests therein" unless such
classes of lands are specifi-
cally excepted within the
definition itself.____-___

Land Selections

1. Lands conveyed to private
parties by quitclaim
deeds issued by the Gen-
eral Services Administra-
tion pursuant to the

Page
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ALASKA NATIVE CLAIMS SET-
TLEMENT ACT-Continued

DEFINITIONS-Continued
Land selections-Con.

Federal;Property and Ad-
ministrative Services Act
of 1949 as amended, 40
U.S.C. § 471 et seq.
(1970), have ceased to be
"Federal lands and in-
terests therein;" are not
within the definition of
"public lands" in sec.
3(e) of ANCSA; and are,
therefore, not available
for selection I _

LANN SELECTIONS
Generally

1. Selection of lands by Native
Village Corporations pur-
suant to provisions of sec.
12(a) of ANCSA is not
permitted outside of lands
withdrawn by provisions
of sec. 11(a)(1) as they
relate to the location of
the selecting village -

2. Failing to select land available
within its sec. l1(a)(1)
withdrawal, a Native Vil-
lage Corporation cannot
by giving consent and
waiver to another Native
Village Corporation make
said lands available for
selection under provision
of sec. 12(a) of ANCSA_.

3. Where BLM's determination
that lands are "property"
not suitable for return to
the public domain pur-
suant to the Federal
Property and Adminis-
trative Services Act of
1949, 40 U.S.C. § 472(d)
(1970), is not challenged,
and the Administrator of
the General Services Ad-
ministration concurs,
such determination and
concurrence transfer the
land from the adminis-

Page
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ALASKA NATIVE CLAIMS SET-
TLEMENT ACT-Continued

LAND SELECTIONS-Continued
Generally-Continued

trative jurisidetion of the
Department of the In-

- terior to that of GSA----
4. Where an unlisted Native

village qualified under
sec. 11(b) (3) of ANCSA
is subsequently annexed
by a first class or home-
rule city, which is not a
Native village, such vil-
lage does not by reason of
such annexation become
one and the same as the
city so as to enable
selection of land under 43
CFR 2650.6(a)_______

5. Provision of sec. 12(a)(2) of
ANCSA and regulations
in 43 CFR § 2651.4(b)
requiring selections to be
"contiguous and in rea-
sonably compact tracts,"
is limited to lands that
are otherwise available
for selection under
ANGSA and has no ap-
plication so as to make
available lands which are
prohibited from being
selected under provisions
of sec. 22(1) of ANCSA..

6. A withdrawal of public lands
for a utility and trans-
portation corridor under
sec. 17(c) of the Alaska
Native Claims Settle-
ment Act, subject to
valid existing rights, pre-
cludes selection of those
lands by a Native group
under sec. 14(h) of the
Alaska Native Claims
Settlement Act __-__

7. The provisions of sec. 12(a) (2)
of ANCSA and regula-
tions in 43 CFR sec.
2651.4 that lands se-
lected-"be contiguous

743

Tage

476

485



INDEX-DIGEST

ALASKA NATIVE CLAIMS SET-
TLEMENT ACT-Continued

LAND SELECTIONS-Continued

Generally-Continued
and in reasonably com-
pact tracts"-are not
inconsistent with a find-
ing that townships are
properly withdrawn un-
der see. 1l(a)(1) (B) or
(C) though actual physi-
cal cornering is prevented
due to a township-offset
resulting from location of
a "standard parallel"'_

S. Under 43 CFR, Part 4, 4.1(.5)
and Subpart J, the Alaska
Native .Claims Appeal
Board has jurisdiction
over an appeal by the
State of Alaska from an
adverse decision of the
Bureau of Land Manage-
ment on a land selection
application pursuant to
the Alaska Statehood Act
when the BLM's adverse
decision is based upon a
construction of the provi-
sions of the Alaska Native
Claims Settlement Act,
43 U.S.C. §§ 1601-1624
(Supp. IV, 1974), as
amend 89 Stat. 1145
(1976) -- - - - - - -

9. The State of Alaska has
standing to appeal a De-
cision of the Bureau of
Land Management to the
Alaska Native Claims
Appeal Board as a party
"who claims a. property
interest in land affected"
by a Decision of the Bu-
ireau of Land Manage-
ment, within the meaning
of 43 CFR 4.902,. when
the BLM Decision va-
cates the tentative ap-
proval previously given to
the State's selection and
rejects the .State's land

Page
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ALASKA NATIVE CLAIMS SET-
TLEMENT ACT-Continued

LAND SELECTIONS-Continued
Generally-Continued page

selection application filed
under the Alaska State-
hood Act because of a con-
flict with the provisions of
the Alaska Native Claims
Settlement Act __ 686

10. The Decision of the Bureau of
Land Management va-
cating *the previously
granted- tentative ap-
proval and rejecting the
land selection application
of the State of Alaska
must be vacated and re-
manded for further pro-
ceedings when it does not
appear that the land se-
lection application by the
Native Corporation has
been adjudicated - 686

Entrymen

1. Sec. 22(b) is specific and un-
ambiguou, reflecting the
concern of Congress for a
class of persons carefully
described: i.e., entryrnen
under the Federal public
land laws governing
homesteads, headquarters
sites, trade and manufac-
turing sites, and small
tract sites

2. Sec. 22(b) of ANCSA is not
applicable to, and does
not protect, the Munici-
pality because having an
interest created by the
State of.: Alaska under
State law, it is not an
entryman, under Federal
public land laws leading
to acquisition of title to
homesteads, headquarters
sites, trade and manufac-
turing sites, or small tract
sites-
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ALASKA NATIVE CLAIMS SET-
TLEiWENT ACT-Continued

LAND SELECTIONS-Continued

Entrymen-Continued
3. ANCSA protects as "valid

existing rights," those
rights, whether derived
,from the State or Federal
government, which do
not lead to a grant of
fee title and which were
created prior to enact-
ment of ANCSA. Rights
leading to a fee, which
had vested prior to enact-
ment, would not be sub-
ject to Congressional dis-
posal and would be ex-
cluded from withdrawals
for Native selection.
Rights of entrymen lead-
ing to grant of a fee
under Federal public land
laws, which had not
vested prior to enactment
of ANCSA, are treated
by ANCSA as if vesting
had occurred and are not
categorized as "valid
existing rights" _

4. The interests described in sec.
14(g) of ANCSA are of a
temporary or limited na-
*ture, in contrast to those
derived from laws leading
to a grant of fee title
such as the entries pro-
tected in sec. 22(b), and,
therefore, are not incom-
patible with Native fee
ownership of the land --

5. The Municipality is. not pro-
tected under sec. 14(g)
of ANCSA because its
interest leads to grant of
fee title by the State, if
the State were- able to
issue patent; such an in-
terest is incompatible
with conveyance to a
Native grantee Ias con-
templated by sec. 14(g) -

Page
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ALASKA NATIVE CLAIMS SET-
TLEMENT ACT-Continued

LAND SELECTIONS-Continued

Proof

1. The data upon which BLM
has relied as the basis for
compiling a protraction
diagram will be deemed
sufficient to determine
boundaries of lands af-
fected by the provisions
of sec. 22(1) of ANCSA
unless controverted by
specific showing of error-

State Interests
Generally.

1. The Municipality, as grantee
of the State, could not
acquire greater interests
than its grantor and could
not, prior to ANCSA, ac-
quire equitable title; ac-
cordingly, any protection
or priority afforded the
Municipality must be
statutory, conferred by
ANCSA-

2. The Municipality is organized
and may be dissolved
under State law and pres-
ently has the power to
exercise governmental
functions including the
* acquisition, management,
and disposal of land inde-
pendent of control by the
State. Until revoked or
modified by constitutional
or legislative amendment,
such powers remain in
force and render the
Municipality and entity
separate from the State
for purposes of holding
third-party interests un-
der ANCSA-

3. Because the State was- not
prohibited by sec. 6(g) of
the Statehood Act from
granting tentatively ap-
proved lands to local gov-.
ernments, and neither the

745
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: ALASKA NATIVE CLAIMS SET-
TLEMENT ACT-Continued

LAND SELECTIONS-Continued
State Interests-Continued

Generally-Continued
Statehood Act nor selec-
tion procedures in A.S.
29.18.190 require payment
of consideration, the Mu-
nicipality's interest in the
diaputed lands does not
fail for lack of consid-
eration ----------------

Statehood Act Selections

Generally
1. Under 43 CFIR, Part 4, 4.1 (5)

and Subpart J, the Alaska
Native Claims Appeal
Board has jurisdiction
over an appeal by the
State of Alaska from an
adverse decision of the
Bureau of Land Manage-
ment on a land selection
application pursuant to
the Alaska Statehood
Act when the BLM's ad-
verse decision is based
upon a construction of
the provisions of the
Alaska Native Claims
Settlement Act, 43
U.S.C. §§ 1601-1624
(Supp. IV, 1974), as
amended, 89 Stat. 1145
(1976) -___-------

2. The State of Alaska has
standing to appeal a De-
cision of the Bureau of
Land Management to the
Alaska Native Claims
Appeal Board as a party
"who claims a property
interest in land affected"
by a Decision of the
Bureau of Land Man-
agement, within the
meaning of 43 CFR
4.902, when the BLM
Decision vacates the
tentative approval. pre-
viously given to the

Page
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ALASKA NATIVE CLAIMS SET-
TLEMENT ACT-Continued

LAND SEECTIONS-Continued'
State Interests-Continued

Statehood Act Selections-Continued
Generally-Continued

State's selection and re-
jects the State's land se-
lection application filed
under the Alaska State-
hood Act because of a
conflict with the pro-
visions of the Alaska Na-
tive Claims Settlement
Act ---------------

Tentative Approvals
1. Prior to ANCSA, the State's

interest in its tentatively
approved selections was
subject to divestment
upon proof of Native use
and occupancy, and was
subject to Congressional
resolution of such claims.
Unadjudicated claims of
aboriginal title remained
the only impediment to
selection of such lands- -

2. The express terms of secs 11
and 12 of ANCSA make
lands previously TA'd to
the State of Alaska avail-
able for selection by qual-
ified Native Corporations,
indicating the conclusion
of Congress that such
lands were subject to
disposal in settlement of
Native claims __-___

3. ANCSA provides in sees.
11(a)(2) and 12(a)(1)
that each village may
select up to 69,120 acres
of its total entitlement
from TA'd lands within
the area, usually 25
townships, surrounding
the village. Such State
TA's, already encum-
bered by aboriginal title
to lands on which use and
occupancy could be
proved, were now subject
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ALASKA NATIVE CLAIMS SET-
LEMENT ACT-Continued

LAND SELECTIONS-Continued.
State Interests-Continued

Statehood Act Selection-Continued
Tentative Approvals-Continued

to a statutory prior right
of selection by village
corporations; a Native
right of selection, based
not on aboriginal title,
but on Congressional
grant in ANCSA __

4. The retroactive extinguish-
ment of aboriginal title,
and the resulting valida-
tion of State title, man-
dated by sec. 4(a) of
ANCSA, applies to those
lands tentatively approv-
ed to the State which are
located outside Native
village withdrawal areas

5. Extinguishment of aboriginal
title did not vest the
State's title to those
TA'd lands located within
sec. 11(a) (2) withdrawal
areas, for Congress clearly
conferred on Native vil-
lage corporations a su-
perior right to select up
to 69,120 acres of such
lands __ - -

6. The State's interest in TA'd
lands located within sec.
11 (a) (2) withdrawal areas
did not vest prior to
ANCSA, and did not vest
subsequent to ANCSA as
to lands properly selected
by village corporations
within the 3-year period
mandated by sec. 12(a)-_

7. The State's interest vests in
those TA's lands within
sec. 11(a) (2) withdrawals
not selected by village
corporations within stat-
utory deadlines, for, upon
completion of Native
selections, the last en-
cumbrance on the State's
title is removed
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ALASKA NATIVE CLAIMS SET-
TLEMENT ACT-Continued

LAND SELECTIONS-Continued
State Interests-Continued

Statehood Act Seleotions-Continued
Tentative Approvals-Continued

S. In withdrawing lands around
villages tentatively ap-
proved to the State, Con-
gress rejected the State's
contention that tentative
approval vested title in
the State, and in con-
sequence rejected the title

* the State had relied upon
to dispose of TA'd lands
to third parties _----

9. Secs. 11(a)(l) and l1(a)(2) of
ANCSA direct with-
drawals for village selec-
tions to be made subject
to valid existing rights.
The withdrawal of State
TA'd lands in sec. 11(a)
(2) impliedly recognizes
the existence of third-
party interests created by
the State prior to
ANCSA, by prohibiting
the creation of such in-
terests subsequent to the
withdrawal __ --

Survey
1. Pursuant to provisions of sec.

13 of ANCSA and regu-
lations in 43 CFR 2650.5,
selection of lands shall be
in conformance with the
United States Survey
System. Therefore, those
provisions which apply
to the rectangular system
of surveys as provided in
43 - U.S.C. §§751-774
(1970), are applicable to
selection made under
ANCSA ____ ---- _

2. The smallest legal subdivision
authorized pursuant to
the rectangular system of
surveys of the public
lands, 43 U.S.C. §§ 751-
774 (1970), is a quarter
quarter section _- _-_
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ALASKA NATIVE CLAIMS SET-
TLEMENT ACT-Continued

LAND SELECTIONS-Continued
Survey-Continued

3. Unless all of the smallest
legal subdivision, i.e.,

of section, is within
the prohibited two mile
distance from the city
boundary, BLM shall not
reject said land for selec-
tion as being contrary to
provisions of sec. 22(1)
of ANCSA ____-__-_

Third-Party Interests

1. The Municipality, as grantee
of the State, could not
acquire greater interests
than its grantor and could
not, prior to ANCSA, ac-
quire equitable title; ac-
cordingly, any protection
or priority afforded the
Municipality must be
statutory, conferred by
ANCSA

2. The Municipality is organized
and may be dissolved
under State law and
presently has the power
to exercise governmental
functions including the

* acquisition, management,
and disposal of land inde-
pendent of control by the
State. Until revoked or
modified by constitutional
or legislative amendment,
such powers remain in
force and render the
Municipality an entity
separate from the State
for purposes of holding
third-party interests un-
der ANCSA _-_-__

3. Because the State was not
prohibited by sec. 6(g) of
the Statehood Act from
granting tentatively ap-
proved lands to local gov-
ernments, and neither the
Statehood Act nor selec-

Page
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ALASKA NATIVE CLAIMS SET-
TLEMENT ACT-Continued

LAND SELECTIONS-1 COntinued
Third-PartyInterests-Con.

tion procedures in A.S.
29.18.190 require pay-
ment of consideration, the
Municipality's interest in
the disputed lands does
not fail for lack of con-
sideration _-- _-___-_

4. Sec. 22(b) of ANCSA is not
applicable to, and does
not protect, the Munici-
pality because having -an
interest created by the
State of Alaska under
State law, it is not an
entryman under Federal
public land laws leading
to acquisition of title to
homesteads, headquarters
sites, trade and manufac-
turing sites, or small tract
sites ------- I

5. Secs. l1(a)(1) and fl(a)(2)
of ANCSA direct with-
drawals for village selec-
tions to be made subject
to valid existing rights.
The withdrawal of State
TA'd lands in sec. 11(a)
(2) impliedly recognizes
the existence of' third-
party interests created by
the State prior to
ANdSA, by prohibiting
the creation of such in-
terests subsequent to the
withdrawal _- -

6. The Municipality is not pro-
tected under sec. 14 (g)
of ANCSA because its
interest leads to grant of
fee title by the State, if the
State were able to issue
patent; such an interest
is incompatible with con-
veyance to a Native

'grantee as contemplated
by sec. 1 4(g) _-__
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ALASKA -NATIVE CLAIMS SET'
TLEMENT ACT-Continued

1AND SELECTIONS-Cantiuned

- Third-Party Interests-Con, rage

7. Municipal corporations, or-
ganized to provide neces-
sary government services,
are beneficiaries. of sec.
14(c) of ANGSA in that
they receive title to lands
they. use and occupy,.and'
to additional lands for
comm unity expansion___ 6

8. The Municipality)s interest
in lands improved for
repognized public pur-
poses is protected by sec.
14(c)(3) of ANCSA be-
cause the Municipality
occupies the same posi-
tion with regard to
Eklutna as the local gov-
ernment entities en-
visioned by Congress in
enacting such reconvey-
ance provision and the
disputed land, while out-
side. Eklutna Village, is
within the village with-
dtawal area and has been
improved for a public
purpose - ___-__-_- 623

Valid Existing Rights,
1. Sees. 1.(a)(1) and 11a)(2)X

of ANCSA direct- with-
drawals for- village selec-
tions to be made subject
to valid existing rights.
The withdrawal of State
TA'd lands in sec. 11(a)
(2) impliedly recognizes
the existence of third-
party interests created
by the State prior to
ANCSA, by prohibiting
the creation of such in-
terests subsequent to the
withdrawal- I - 622

2. ANCSA protects as "valid
existing rights," those
rights, whether derived
from the State or Federal

227-314-77-11

ALASKA NATIVE CLAIMS SET-
TLEMENT ACT-Continued I

1AND SELECTIONS-Continued

I . i Valid Existing Rights-Con,
government, which do not
lead to a grant of fee title
and which were created
prior to enactment of

EANCSA. Rights leading
to a fee, which had vested
priorto enactment, would
not be, subject to Con-
gressional disposal and
would be excluded from
withdrawals for Native
selection. Rights of entry-
men leading to grant of a
fee under Federal public
land laws, which had not
vested prior to enactment
of ANCSA, are treated by
ANGSA as if vesting had
occurred and are not
categorized as "valid ex-
istingrights. _ _

3. The interests described in
sec. 14(g) of AN CSA are
of a temporary or limited
nature, in contrast to
those derived from laws
leading to a grant of fee
title such as the entries
protected in sec. 22(b),

;and, therefore, are not
incompatible with Native
fee ownership of the
land --------

Village Selections
1. ANCSA provides in sees.

11(a) (2) and 12(a) (1)
that each village' may
select up to 69,120 acres
of its total entitlement
from TA'd lands within
the area, usually 25 town-
ships, surrounding the vil-
lage. Such State TA's,

Xalready encumbered by
-aboriginal title to lands
on which use and occu-
pancy could be proved,
were now subject to a

749'
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ALASKA4 NATIVE CLAIMS SET-
TLEMENT ACT-Continued

LAND SELECTIONS-Continued

Village Sleotiens-Con.
statutory prior right of
selection by village cor-
porations; a Native right
of selection, based not on
aboriginal, title; but on
Congressional grant in
ANCSA ------- __

2. Eklutna, Inc., is not estopped
' from selecting the dis-
puted lands by Resolu-
tions 68-9 and 68-10 of
the Eklutna Village
Council because there is
no evidence of any iden-
tity of interest or mem-
bership between the
Council, an unincorpo-
rated community as-
sociation, and* Eklutna,
Inc., nor is there any
indication that the Ek-

-lutna Village Council was
authorized to bind the
Natives of Palmer______

3. Municipal corporations, or-
ganized'to provide neces-
sary government services,

- are beneficiaries of sec.
14(c) of ANCSA in that
they received title' to
lands they use and oc-
cupy, and 'to additional
lands for community ex-
pansiona _-_-

4. The Municipality's interest in
lands improved for recog-
nized public purposes is

.protected by sec. 14(c) (3)
of ANCSA because the
Municipality occupies the
same position with. re-
gard to Eklutna as the
local government entities
envisioned by Congress
in enacting such recon-
veyance provision and
the disputed land, while

,,outside Eklutna- Village,

Bage
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ALASKA NATIVE CLAIMS SET-
TLEMENT ACT-Continued '

LAND SELECTIONS-Continued 
Village Selections-Con. Eag

is within the village with-
drawal area and has been
improved for a public
purpose --- 62

Withdrawals
1. Lands located outside of sec.

1 (a) (1) withdrawal area
for a Native Village Cor-
poration can only be
withdrawn for selection
pursuant to provisions
of see. 11(a)(3)(A of
ANCSA _-_- :_-45

2. Because Alaska acquired a
present right 'or interest
in Mental Health Lands
immediately upon proper
selection of' same, and
because that interest ef-
fectively transfers owner-
ship in the lands to the
State, such lands can no
longer be considered
"public lands" within the
meaning of sec. 8(e) and
are unavailable for Native
village selection under
sees. 11(a)(1) and 12(a)
(1) of ANCSA - _ 46'

3. Lands properly selected under
the Alaska Mental Health
Enabling- Act are not
"lands * * * that have
been selected * * * by
the State under the Alas-
ka Statehood Act" and
are not available for
selection by Native' vil-
lages under sees. 1 I(a) (2)
and 12(a) (1) of ANCSA. 46

4. Lands tentatively approved
to the State under the
Alaska Statehood Act are
withdrawn for village
selection by sec. 1 1(a) (2)
of ANCSA. Because see.
11(a) (2) withdrawals are
terminated three years
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ALASKA i NATIVE CLAIMES 'SET-
TLEMENT ACT-Continued

LAND SELECTIONS-Continued

Withdrawa s-Con.
from the date of enact-
ment of ANCSA by sec.
22(h) (2), a village land
selection filed subsequent

* : to Dec. 18, 1974 for tenta-
tively approved State
lands must be rejected__

PRIMARY PLACE OF RESIDENCE

Filing Deadline
Waiver

1. Sec. 14(h)(5) of the Alaska
Native Claims Settlement
Act establishes a'manda-
tory deadline for appli-
cations for a primary
place of residence, which
may not be waived in the
the exercise of Secretarial
discretion ._ _

Intent to Reside without
Evidence of Actual Resi-
dence is Insuffioient to
Establish Claim to Land as a
Primary Place of Residence

1. Sec. 14(h)(5) and 43 CFR
2653.0-5 of the Alaska
Native Claims Settlement
Act require that land
applied for as a- primary
place of residence be
occupied by the appli-
cant as a primary place
of residence on Aug. 31,
1971. "Primary place of
residence" as contem-
plated by 43 CFR 2653.-
0-5(d) means a place
comprising a primary
place of residence of an
applicant on Aug. 31,
1971, at which he regu-
larly resides. on. a perma-
nent or seasonal basis for
a substantial period of
time_ _- -

Page
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ALASKA NATIVE CLAIMS SET-'
TIEMENT ACT-Continued -

SURVEY

Generally ' Page

1. Procedures adopted to. imple-
* ment the Public! Land

Survey System as pro-
vided in. Title 43,
Chapters 1 and 18,. and
regulations promulgated
thereunder are made ap-
plicable. to land with-
drawals by see. 13 of
ANCSA - _--- 500

2. Establishing of "standard
parallel" or "correction'"
lines in compliance with
authorized; procedure to
implement Public Land
Survey System, is not
inconsistent 'with pro-
visions of se'. 1I(a)(1)
withdrawal _ _ 500

3. Where townships, which by
legal description have a
common corner, ae not
in actual physical con-
tact due solely to. the loca-
tion of a "standard paral-
lel" or "correction" line,
the requirement of seec
11(a)(1)'(B) or (C) that.
townships "orner" will
be considered complied
with-500

Standing Parallel: 
1, Where townships, which by

legal description have
a common corner, are not
in actual' physical con-
tact due solely to the'
location of a "standard'
parallel" or "correction"
line, the requirement of
see. 11(a)(1)(B) or (C):
that townships "corner"
will be considered corn-
plied with- 500
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ALASKA NATIVE_ CLAIMS SET- < I
TLEMENT ACT-Continued .

WAIVER page

1. Failing to select land avail-''
able within its s'6 .' l11(a)'
(1) withdrawal, a Native
Village Corporation can-
not by giving consent
and' waiver to another

.Native Village Corpora-
* tion make said lands
available 'for selection
under provision of sec.
12(a) of ANCSA'

WITHDRAWALS

Generally'
1. Selection of ands by Native

Village Corporations pur-
suant to provisions of
sec. 12(a) 'of ANCSA' is
not permitted outside of
lands withdrawn by pro-
visions of sec. 11(a) (1) as
they relate to the location
of the selecting village--

2. A withdrawal of public lands
for a utility and trans-
portation corridor under
-sec.' 17(c) of the Alaska
Native '- Claims Settle-
ment .Act,: subject -to
valid elisting rights; pre-
cludes selection of those
lands by a Native group
under sec. ) 14(h) of the
Alaska Native Claims

- Settle menet Act
3. The expiress terms of secs. 11

and 12 of ANCSA make
lands previously TA'd to
the State of Alaska, avail-
able for selection by qual-
ified Native Corporations,
indicating the conclusion
of Congress that such
lands were subject to
disposal in settlement of
Native claims

4. The State's -interest in TA'd
lands located within sec.
11 (a) (2) withdrawal areas

- did -not vest prior to

454

454

496

620

ALASKA NATIVE CLAIMS SET-
TLEMENT ACT-Continued

WITHDRAWALS-Continued

Generaly-Continued
ANCSA, and did not vest
subsequent to ANCSA as
to lands properly selected
by village corporations
within the 3-year period
mandated by see. 12(a)__

5. The State's interest vests in
those tA'd lands within
sec. 11(a) (2) withdrawals
not selected by village
corporations within stat-
utory deadlines, for, upon
completion of Native se-
lections, the last encum-
brance .on the State's
title is removed ____-_

6. In withdrawing lands around
villages tentatively ap-
proved to the State,
Congress rejected the
State's contention that-
tentative approval vested
title in the State, and in,
consequence rejected the
title the State had relied
upon to dispose of TA'd
lands to third parties__

7. Secs. l(a) (1) and 11(a) (2) of
ANOSA direct withdraw-
als for village selections
to be made subject to

* valid existing rights. The
withdrawal of State TA'd
lands in sec. 1(a)(2)
impliedly recognizes .the
existence of third-party
interests created by the
State prior to ANCSA,
by prohibiting the crea-
tion of such interests
subsequent to the with-
drawal ____ _- _

Cornering
. Where townships, which by

legal description have a
common corner, are not
in actual physical con-
tact due solely to the

Page
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ALASKA NATIVE CLAIMS' SET-0':
TLEMENT ACT-Continued

WITEDRAWALS-Continted

Cornering-Continued i Page'

location of a "standard
- parallel" or "correction"

line, the requirement of
sec. 11(a)(1)(B) or (C)
that townships "corner"
will be considered com-
plied with -500

2. The provisions of sec.' 12(a) (2)
of ANCSA and regula-
tions in 43 'CFR sec.
2651.4 that lands se-
lected-"be contiguous
and in reasonably com-
pact tracts"-are not in-
consistent with a finding
that townships are

- properly withdrawn un-
der sec. 11(a)(1j(B) or
(C) though actual physi-
cal cornering is prevented

cdue to a township-ofeset
resulting from location of
a "standard parallel" _- 500

Deficiency -

1. Lands located- outside of sec.-.'
1 (a)(1) withdrawal area

-'for a Native Village'Cor-
: poration can only . be
-' withdrawn -for selection

pursuant to provisions of
sec..: 11(a)(3)(A) -- of

.ANCSA --- 454

APPEALS - - - - -

(See also Contracts, Federal
Coal Mine Health-and Safety
Act of -1969, Giazing Permits
and Licenses, Indian Probate,
Indian TriessJ Rules of Prac-
t i e e .) -;i.; ;f. 

1. Since the:. Bureau of Land
-Management has no an-
thority to issue- a public. -f
land order withdrawing -

-land, such- authority ex-
,- isting only -in the Secre-

tary, then U-nder Secre-
tary, and -the Assistant

APPEALS-Continued.- -

753

P; age
Secretaries f the De-
partment. of. the Interior,
recoimmendations by of- -:
ficers of the Bureaui of

* Land Management. re-
: lating to. withdrawals are

not subject to review
under the provisions. of
43 CFR 4.450-2 or 43
CFR 4.410 --_-_-_-_-^-313

APPLICATIONS AND. ENTRIES '

VESTED RIGHTS

1. The holder of equitable title
has ' a vested interest;
i.e, that interest, ac-

-quired by a party' when
- all prerequisites for the

acquisition of title have
been :domplied 'with,
which, attaching to the
land, deprives Congress
of its power to dispose of
the property- 620

APPRAISALS
1. Under 43 U.S.C. § 961 (1970)

and 43 CFR 2802.1-7(a),
an applicant has no right -

to a hearing in conhection
with original charges for

-- use and occupancy of a
communication .site and
a hearing pursuant to a

- request under 43 CFR:
4.415 will not be granted
where applicant fails to
make specific allegations

-or offer specific proof 'to
show in what factors a

' Depattinental -appraisal
- is in error -' _- 332

2. Without convincing evidence
-that charges prescribed
under 43 U.S.C. §:961
.(1970).- and 43 CR
2802.1-7 : for use and
oecupancy of a communi-

.- ...........ation site- -arc. excesslyc,
..-. charges propeyly -- pee-

scribed by an athorized
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APPRAISALS-Continuetd
officer will be sustained
on appealJ. _

3. Department regulation 43
CFR 2802.1-7.. contem-
plates that a charge will
be initially established for
the- entire term of :the
grant of a communica-
tion site right-of-way __

ATTORNEYS
1. Although a respondent in a

grazing license trespass
hearing brought by the*
Bureau of Land Manage-
ment has the right to be
represented and aided by
legal counsel, the Depart-
ment has no duty or re-
sponsibility under the
Constitution or the Ad-
ministrative Procedure
Act to provide such coun-
sel for him _-__-__-___

BONNEVILLE POWER ADMINIS-
TRATION

GENERALLY

1. The Bonneville Power Admin-
istrator has authority to
undertake or fund a study
,or project to- help re-
store the Columbia River
anadromous fishery if he
finds that such a study
or project is necessary or
appropriate. to carry out
his power marketing re-
sponsibilities under the
Bonneville Project Act,
16 U.S.C. §§ 832-8321
(1970), and other related
statutes …--------------

-BOUNDARIES
1. Courts have long recognized,

in determining bounda-
ries, that calls for natural
objects and fixed monu-
ments control those for
distances …-- __

Page

332

332

185

589 

529

COIOROR CLAIM OF TITLE
GENERALLY ' .

1. A color of title application f or
land-which-has been'with-
drawn for a stock-drive-
way prior- to any con-
veyance in a color of title
applicants chain of title
is -properly rejected as to
such land . _

2. Possession of federal land for
the period of a state's
statute of limitations,
which may create title
rights in an adverse pos-
sessor to nonfederal land,
cannot affect the title of
land belonging to the
United States. Where
there is no other accept-
able basis for a belief that
a claimant has title other
than mere adverse pos-
session under such a
state law, there is no
claim or color of title
recognizable under the
Color of Title Act, 43
U.S.C. § 1068 (1970).....

3. A- claim under the- Color of
Title Act, 43 U.S.C.
§ 1068 (1970), must be
based upon a deed or
other document -which on
its face purports to con-
vey the applicant the
land applied for_

APPLICATIONS

1. An applicant under the Color
of Title Act, 43 U.S.C.
§1068 (1970), has the
burden to establish to
the Secretary of the In-
terior's satisfaction that
the statutory conditions
for purchase under the
Act have been met

DESCRIPTION OF LAND

1. A color of title application is
properly rejected where
the applicant has failed to
establish how convey-
ances in her chain iof title

23

617
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COLOR OR CLAIM -6rTITLE-Con.
DESCRIPTION OF LAND-Con.

describing lands different
from that described in
her. application, and dif-
ferent from each other,
give color of title to the
applied for land for the
requisite period of time_

2. Generally, conveyances which
describe only *a "posses-
sory interest" in a parcel
of land do not. constitute
a claim or color of title
within the contemplation
of the Color of Title Act_

GOOD FAITH

1. A color of title application is
properly rejected where
the applicant has failed to
establish how convey-
'ances in her chain of title
describing lands different
from that described in her
application, and different
from each other, give
color of title to the ap-
plied for land for the
requisite period of time_

2. Generallyconveyances which
describe only a "posses-
sory interest" in a parcel
of land do not constitute
a claim or color of title
within the contemplation
of the Color of Title Act

COMMUNICATION SITES
1. Under 43 U.S.C. § 961 (1970)

and 43 CFR 2802.1-7(a),
an applicant has no right
to a hearing in connection
with original charges for
use and occupancy of a
communication site,: and
a hearing pursuant to a

* request under 43 CFR
4.415 will not be granted
where applicant fails to
make specific allegations
or offer specific proof .to
show in what factors a

'Page

23

23

23

23

COMMUNICATION SITES-Con. page

Departmental appraisal is
in error- - ____ 332

2. Without convincing evidence
that charges prescribed
under 43' U.S.C. § 961
(1970) and 43 CFR
2802.1-7'for use and oc-
cupancy of a communica-
tion site are excessive,.
charges :properlyi pre-
scribed by an authorized
officer will be sustained
on appeal - _-'-'332

3. Department regulation 43
CFR 2802.1-7 contem-
plates that a charge will
be initially established for
the entire term of the
grant of a communication
site right-of-way - 332

COMMUNITY PROPERTY
1. Rights under' an executory

contract to acquire prop-
erty entered into by the
husband alone are pre-
sumed to be community
property under California
law, and a conveyance as
community property to
'husband and wife in
settlement of litigation
regarding the contract
corroborates the pre-
sumption; - both spouses
stand on equal footing
with respect to charges,
based on the executory
contract, of violating the
acreage limitations in
section 7 of the Desert
Land Act, 43 U.S.C.
§ 329 (1970) -- 281

CONSTITUTIONAL,,LAW
DUE PROCESS

1. Although a respondent in a
grazing license trespass
hearing brought by the
Bureau of Land Manage-
ment has the right to 'be
represented and aided by

755
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CO1NSTITUTIONAL lAW-Con. 
DUE PROCESS-Continued

legal counsel, the De-
partment has, no duty or
responsibility, under. the
Constitution or the Ad-
ministrative Procedure
Act to .provide such
counsel for him -- _ 185

.

CONTESTS AND PROTESTS

(See also Rules of Practice.
GENERALLY - --

1. A federal district court jury
-'verdict in A'suit to cncel

desert land patents, that
the entrymen and their
purchaser under, an illegal
executory contract did
not commit fraud against
the United States, does
not 'collaterally estop
this 'Departinient. from
adjudicating. a, contest
grounded on the illegal
executorycontractagainst
the purchaser's - own
entry, because the legal
standard applicable in the
subsequent -contest is
different than that -in the
fraud action-a desert
land entry can be subject
to cancellation for acts
that do not constitute
fraud .----.

2. Where the, Bureau of Land
Management determines
that an Alaska Native
allotment application
should be rejected be-
cause the land was not
used and occupied by the
applicant, the BLM shall
issue a contest complaint
pursuant to 43 CFR 4.451
et seq. Upon receiving a
timely: answer to the
complaint,- which answer
raises a disputed issue of
material fact,: the Bureau
will.'forward' the case file
to the Hearings Division,

280

CONTESTS AND PROTESTS-Con.
. GENERALLY-Coninned:XE: -

Office f Hearings and
Appeals, Department of
.'the Interior, for assign-
ment of an Administra-
tive Law Judge, who will
proceed to schedule. a
hearing at which-. the
applicant may produce
evidence to: establish. en-
titlement to his allot-
m ent -

3. In a mining contest, a matter
not charged i the com-

7-f- . plaint may Only be on-
sidered by the Adminis-
trativx LawJudge if it.
was raised at the hearing
without objection and the
contestee was fully aware
that the issue was raised-

CONTRACTS
(See also Delegation of Author-

ity, Rules of Practice.)
CONSTRUCTION AND OPERATION

Actions of Parties
:1. Insertion of the words. "no

exceptions" in. a release
executed by the- con-
tractor was held not to
bar further consideration
of the contractor's pend-
ing request for an exten-
sion of 'time where'the
Government's instruc-
tions for executing the,
release dealt only with
claims in stated dollar
am ounts and directed the
contractor to insert "no
exceptions" if' no such
claims were to be filed
and where: in their' con-

< duct the parties did not
treat the release, as final

Changes and Extras -

1. Appellant's claim for an equi-
table adjustment under
the changes -clause- for

: costs alleged to have-been

309

609

353

_ _
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CONTRACTS-Continued
CONSTRUCTION AND OPERATION-
Continued.

aChanges and Extras-Con.
incurred 'when funds
available for earnings
became exhausted for 160
days is denied where con-
struction was. suspended
more than 3 months

. 'ahead: of the date on
- which appellant's earn-

ings' were scheduled to
reach the amount' of the
fund reservation and
where subsequent fund
reservationskeptthe total

,amount of funds reserved
-for earnings above the

<'scheduled-earnings shown
'in appellant's own con-
struction- program which
the Government had ap-

-proved-_' -
2. Cross motions for summary

judgment- 'are denied
- 'where the Board finds
-the' stipulated record
furnishes an insufficient
basis :for an informed

' judgment and' that a
hearing -will be: required
for determining' the
-merits of the entitlement
question presented for
decision _ E

3. Where in moving for, reon-
sideration of a decision
denying its claim for con-
structive acceleration, the
contractor contended that
the Bureau's failure to
promptly investigate its
claim of delay' due to
unusually severe weather
amounted to a' denial of
a request for a time
extension and that the
denial plus other actions
of Bureau inspectors con-
stituted. an order to com-
plete the work, by the

Page

118

148

CONTRACTS-Continued
CONSTRUCTION AND OPERATION-
Continued

Changes and Extras-Con.
specified completion date
irrespective of excusable
delay and thus' was an
acceleration order, the
Board ruled that a denial
of' a request for a time
extension was insufficient
in and of itself to consti-
tute constructive accelera-
tion and reviewing the

sevidence, affirmed the
denial of the claim, hold-
ing that the actions of
the inspectors were re-
garded as suggestions by
the' contractor and ac-
cepted 'or rejected de-
pending on whether the
suggestions were practical
or economical .

Conflicting Clauses
1. Appellant's claim "for an

'equitable adjustment
. under the changes clause

for'costs 'alleged to have
'"been incurred when funds
available for earhings
became exhausted: and
work on the contract was
suspended for 160 days
is denied where construc-
tion was suspended more
than 3 months ahead of
the date on which appel-
lant's earnings' were
scheduled to' reach the
amount of the fund reser-
vation and where subse-
quent fund reservations
kept the total amount of
funds reserved for earn-

,ings above the scheduled
earnings shown in appel-
lant's own construction
program which the Gov-
ernment had approved_-
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CONTRACTS-Continued
CONSTRUCTION AND OPERATION-Con.

General Rules of Construc-
tion

1. Cross motions for summary
judgment are denied
where the Board finds the
stipulated, record fur-
nishes an insufficient basis
for an informed judg-
ment and that a hearing
will be required for deter-
mining the merits of the
entitlement question pre-
sented for decision -- _

Government-Furnished
Property

1. A cost-plus-fixed-fee contrac-
tor's claim for cost in
excess of the estimated
cost of the contract,
incurred in correcting de-
ficiences in Government-
furnished property, was
denied where the con-
tractor knew or should
have known that costs
being incurred would ex-
ceed .the estimated cost,
but failed to give the
notice required by the
Limitation of Cost clause
and the evidence failed
to furnish any basis for
excusing the contractor's
failure to give the re-
quired notice. The con-
tractor's claim for addi-
tional fee on, the extra
work was sustained since
the Limitation of Cost
clause is, not applicable
to such claims __ _

Protests
1. Where a construction con-

tractor contended that
the contracting officer's
enforcement of a contract
requirement for roll-over
protective structures on
all equipment regardless

Page

148

95

CONTRACTS-Continued
CONSTRUCTION AND OPERATION-Con..

Protests-Continued: Page
of age constituted a
change because the re-
quirement was contrary
to standards issued by the
Secretary of Labor under
the Occupational Health
& Safety Act (29 U.S.C.
§ 651 et seq.) and there-
fore void, the Board ex-
amined the contention
in the light:of OSHA and

ualso under thet Contract
Work Hours and Safety
Standards Act (40 U.S.C.
§ 327 et seq.) and con-
cluded that, while it was
unlikely that either stat-
ute was intended to pre-

* lude a Federal agency
. from contractually impos-

ing more. stringent safety
requirements than pre-
scribed, by the Secretary
of Labor, it was not
necessary to decide the
question since appellant's
remedy for an alleged
illegal- clause was a pro-
test in other forums prior
to bidding and award--

DISPUTES ANDe REMEDIES
Generally

1. Where a construction con-
tractor contended that
the contracting officer's
enforcement of a con-
tract requirement for roll-
over protective structures
on all equipment regard-
less of age constituted

.a change because the
requirement was contrary
to standards issued by
the Secretary of Labor
under the Occupational
Health & Safety Act (29
U.S.C. § 651 et seq.) and
therefore void, the Board
examined the cntention

13
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CONTRACTS-Continued
DISPUTES AND REMEDIES-Continued

Generally'-Continued I Page

in the light of'- OSHA
and also under the: Con-
tract Work Hours and
Safety Standards Act (40
U.S.C. § 327 et seq.) and
concluded that, while it
was unlikely that either
statute was intended to
preclude a Federal agency
from contractually im-
posing more stringent
safety requirements than
prescribed by the Secre-
tary' of Labor, it was not
necessary to decide the
question since appellant's
remedy for an alleged
illegal clause was a
protest in other forums
prior to bidding and
award' - __ __ 43

Burden of Proof
1. Where in moving for re-

consideration of a de-
cision denying its claim
for constructive accelera-
tion, the contractor con-
tended that the Bureau's
failure to promptly in-
vestigate its claim, of
delay due to unusually
severe weather amounted
to a denial of a request for
a time extension and that
the denial plus other ac-
tions of Bureau inspectors
constituted an order to
complete the. work by
the specified completion
date irrespective of ex-
cusable delay and thus
was. an acceleration. order,
the Board ruled that a
denial of a request. for a
time extension, was in-
sufficient in and of itself
to constitute construc-
tive acceleration and re-
viewing the evidence, af-

CONTRACTS-Continued.
DISPUTES AN-D REMEDES-Continued

Burden of Proof-Con.
firmed the denial of the
claim, holding that the
actions of the inspectors
were regarded as sug-
gestions by the contractor
and accepted or rejected
depending on whether the
suggestions were practical
or economical --------

2. When the. contractor is at
fault for failure to per-
form the contract within
the contract period and
cannot establish any
cause for an excusable
delay, the Government
is justified. in terminating
the contract, for default
and. assessing excess, re-
procurement. costs and
liquidated damages

3. Where the. Government failed
to explain. the presence of
water which entered a.
230 KV reactor while the>
reactor was. under Gov-
ernment control and pro-
tected- by Government
security measures and
where, the water caused
more extensive repairs to
the reactor than would

. otherwise have been nec-
essary, the Board found
no .basis for determining
the portion of the delay
for which, each party was
responsible., and held
that liquidated damages
could not be charged for

- any of the delay . _
Damages

Liquidated Daiages

'i. Where the Government failed
to explain the, presence of
water which entered- a

. 230KV reactor while the
reactor: was under Gov-
ernment. control -and pro-
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CONTRACTS-Contihued '
DISPUTES AND REMEDIES-Continued

I,. -Damages-Continued 
Liquidated Damages-Continued Page

tected by* Government
security measures and
where the; water caused
more extensive repairs to

* the reactor than would
otherwise have been nec-
essary, the Board; found
no basis .for determining
the portion of the delay.-
for which each party was

. responsible and held that
: liquidated damages could

not be charged for any of
the delay- 354

Jurisdibtion ' -
1. An appeal: by a concessionaire

'at a ildlife refuge who
* alleges'that Government
-harassment of 'th& public,

* failure-torepair rdads and
other- actions' resulted in,
a decrease of business and
Who seeks therefor to be
relieved of 'paymentof a
semi-annual franchise fee

- f ' 3 ercent ''of^< ross
"-receipts 'required' under

* the concession agreement
and given the right to sell

''beer, inter alia, is dis-
missed for 'lack of uris-

'diction, "since the> agree-
mdnt contains no adjust-
ment provisions and the
relief requested entails
reformation of the agree-
ment; but is remanded to
the contracting- officer,
who has wide discretion
under- the agreement to
provide relief, for further
consideration in the light.

..of the.Board's' opinion_- 445

Termination for Default..
Generally

1. Where a construction' con-
-'tractor; failed to appeal
. frowi .a noticeiof termina-

CONTRACTS-Continued;'
DISPUTES AND REMEDIES-Continued

Termination for Default-
Continued

Generally-Continued

tion for default which
included findings that the
contractor's delay in per-
forming the work was not
due to excusable causes,
but did file a timely
appeal from a damage

- assessment for, inter alia,
,the increased cost of
completing the work, the
Board denied the Gov-

:.ernment's -motion to
strike paragraphs of Ithe
complaint alleging that
the contractor's delay was
due to excusable causes
and that the termination
for default.was improper
since under the so-called
Fulford doctrine, which
has been held equally
applicable to construc-

- tion contracts, aniappeal
from a damage or' excess
cost assessment following
a termination for default
allows the contractor to
'contest the propriety of
the termination _

2. Where ceirtain paragraphs;of
a complaint filed' by' a
construction contractor in
an'appdal from a damage
'itssessment following a
termination for default
'raised issues as to the
propriety of the termifla-
tion the Board denied a
Government motion 'to
strike those paragraphs
based on contentions that
the contractor had agreed
that delay in completion
of the work was not ex-
cusable and that the con-
tractor's agreement to a

- revised date for comple-
tion.: of the work pre-

Page
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CONTRACTS-Continued
DISPUTES AND REMEDIES-Continued

Termination for Default
Continued C

Generally-Continued Page

- eluded it from raing
issues as to the excusa-
bility of delays occurring
prior to the agreement,
since it is well settled that

* iaccord and satisfactiof is
an' affirmative defense
which; must' be pleaded
and proved and that al-
legations -of accord and
satisfaction raise factual

' issues as to the intent of
the parties at the timei of
the alleged accord - 137

Exceis Costs

1. When the contractor is at
fault for failure to per-
form the cbntract within

- the contract- period and
cannot: establish any
cause. *for an; excusable
delay, the Government is
justified in terminating

* the contract, for default
. and assessing excess: re-

procurement costs and
liquidated damages =_ 297

FORMATION AND VALIDITY

Authority to Make
1. Where a' construction con-

tractor contdnde& that
the contracting officer's
enforcement of a contract

- requirement. for roll-over
protective structures *on

-all 'equipment regardless
*of age constituted a
change because the re-
quirement was contrary
to standards issued by the

* Secretary of Labor under
the Occupational Health
& Safety Act (29 U.S.C.
§ 651 et seq.) and there-
fore void, the -Board ex-
a-mined thel contention

CONTRACTS-(dntinhued
FORMATION AND VALIDITY-Con.

Authority to Make-Con. Page

in the light of OSHA and
also under the Contract
Work Hours and Safety
Standards:A6t (40 U.S.C
§ 327 et; seq.) and con-

' cluded that, while it was
unlikely that either stat-
ute was intend6d to pre-
clude a FVderal dgency
froim contractually 'im-
posing 'more stringent
.safety requirements than
p prescribed by the Secre-
tary of Labor, it was not
necessary to 'decide the
question' since appellant's
remedy for an alleged il-
legal clause was a protest
in other foiums prioi to
bidding and award 43

Cost-typ.e Contracts
1. A: cost - plus - fixed fee con-

.tractor's; claim. for costs
in excess of the estimated
* cost of the :cOntract, in-
curred in correcting de-
ficiencies in Govern ument-
furnished property, was.
denied: where the con-
tractor knew: or should
havei known thatcosts
being incurred would ex-
ceed the estimated cost,
but failed to give the
notice required by the
Limitation of Cost clause 
anld the eidence [failed'
to furnish an: basis for

* excusing the contractor's
failure to give the re-

: quired notice. The con-
tractor's claim for addi- :
tional fee on the extra
:work was sustained since
the Limitation of Cost
clause is not applicable to
such claims - 59

761
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CONTRACTS-Continued
PERFORMANCE OR DEFAULT

Acceleration
1. Where in moving for recon-

sideration. of a decision
denying its claim.for con-
structive acceleration, the
contractor contended that
the Bureau's failure to
promptly investigate its
claim of delay due to
unusually severe weather
amounted to a denial of a
request for a time ex-
tension and that the
denial plus other actions
of Bureau inspectors con-
stituted an order to com-
plete the work by the
specified completion date
irrespective of excusable
delay and thus was an ac-
celeration order, the
Board ruled that a denial
of a request for a time
extension was insufficient
in and of itself to constitute
constructive acceleration
and reviewing the evi-
dence, affirmed the denial
of the claim, holding that
the actions of the in-
spectors were regarded as
suggestions by the con-
tractor and accepted or
rejected depending on
whether the suggestions
were practical or eco-
nomical -_----_---

Excusable Delays
1. When the contractor is at

fault for failure to per-
form the contract within
the contract period and
cannot establish any
cause for an excusable
delay, the Government is
justified in terminating
the contract for default
and assessing excess re-
procurement costs and
liquidated damages---

Page
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CONTRACTS-Continued
PERFORMANCE OR DUFAULT-Con.

Excusable Delays-.Con.
2. Where the Governmentfailed

to explainthe presence.of
water which entered a 230

. KV reactor while the
reactor was under Gov-
.ernment control and pro-
tected by Government
security measures and
where the water caused
Spore extensive repairs, to
the reactor than -would
otherwise have been
.necessary, the Board
found no basis for deter-
mining the portion of the
delay for which each
party was responsible and

*held that liquidated
damages could not be
charged for any of the
4elay - ;7 _

Release and Settlement
1. Where certain paragraphs of

a complaint filed by a
construction contractor
in an appeal from a
damage assessment fol-
lowing a termination for
default raised- issues as
to the propriety of the
termination, the Board
denied a Government mo-
tion to strike those para-
.graphs based on conten-
tions that the contractor
had agreed that delay in
completion of the work
was not excusable and
that the contractor's
,agreement to a revised
date for completion of
the work precluded it
from raising issues as to
the excusability of delays
occurring prior to the
agreement, since it is well
settled that accord and
satisfaction is an affirma-
tive defense. which must

Page
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CONTRACTS-Continued
PERFORMANCE OR DEFAULT-Con.

Release and Settlement-
Continued

be pleaded and proved
and that allegations of
accord- and satisfaction
raise factual issues as to
the intent of the parties
at the time of the alleged
accord .---

2. Insertion of the words "no
exceptions" in a release
executed by the con-
tractor. was held not to
bar further consideration
of the contractor's pend-
ing request for an exten-
sion of time where the
Government's instruc-
tions for executing the
release dealt only with
claims in stated dollar
amounts and directed-the
contractor to insert "no
exceptions" if no such
claims were, to be filed
and where in their con-
duct the parties did not
treat the release as final..

Suspension of Work
1. Appellant's claim for an

equitable adjustment un-
,der the changes, clause
for costs alleged to have
been incurred when funds
available for earnings be-
came exhausted and work
on the contract was sus-
pended for 160 days is
denied where construc-
tion was suspended more

.than 3 months ahead of
the date on which appel-
lant's earnings were
scheduled to reach the
amount of the fund reser-

. vation and where subse-
quent fund reservations
kept the total amount of
funds reserved for earn-
ings above the sdheduled

rage
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CONTRACTS, Continued
PERFORMANCE OR DEFAULTSCG1i.

Suspension of Work-Con.
earnings shown in, appel-
lant's own construction
program which the Gov-
ernment had approved 

Waiver and Estoppel
1. A. cost-plus-fixed-fee contrac-

tor's claim for osts in
excess of the estimated
cost of the contract, in-
curred in. correcting defi-
ciencies: in Government-
furnished property, was
denied where the contrac-
tor knew or should, have
known that costs being
incurred would exceed the
estimated cost, but failed
to give the notice ye-
quired by the Limitation
of Cost clause and the
evidence failed to furnish
any basis for excusing
the contractor's failure to
give the required notice.
The contractor's claim for
additional fee on the extra
work was sustained since
the Limitation of Cost
clause is not applicable
to such claims _______

CONVEYANCES
GENERALLY

1. Where the purchaser from
the railroad of un-
patented land believed
at the. time of his pur-
chase that the, land was
mineral, and there was
physical evidence of its
mineral character, or if
conditions were'such that
the purchaser should have
known then that the
land; was excepted from
the grant to the railroad,
he was not a purchaser
in good faith within the
"innocent purchaser"
proviso of section 321(b)

763

Page
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CONVEYANCES-Continued
GENERALLY-Continued

of the Transportation Act
of 1940 1_

2. A color of title application is
properly rejected where
the applicaflt has failed
to establish how convey-
anes in her chain of title
describing lands 'different
from that described in her
application, and diffetnt
from' eaih other;" -give
c'lof of title to the ap-
plied 'for land -'foi the
'requisite period of time--

3. Generally, conveyances which
* describe only a "posses-
sory interest" in a parcel
of' land do not constitute

'a claim or color 'of title
within the contemplation
of theColor of Title Act-

INTEREST CONVEYED

1. In the absence of legislation
'by' Congress, a patent
from the' United States
does not convey an im.-
plied easement by way of
necessity Across public
land _----_

DELEGATION OF AUTHORITY
EXTENT OF

1. Since the Bureau of Land
Management has no au-
thority to issue a public-
land order withdrawing
land, such authority ex-
isting only in the' Secre-
tary, the Under Secre-
tary,, and the Assistant
Secretaries of the Depart-
ment of the Interior,
recommendations by offi-
cers of the Bureau of
Land Management relat-
ing to withdrawals 'are
not subject 'to review
under 'the provisions of
43 CFR 4.450-2 or 43
CFR 4.410 __'_

Page
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DESERT LAND ENTRY
GENERALLY

1. A federal district court jury
verdict in a suit to cancel
desert land patents, that

'the entryinen and their
purchaser under an illegal
executory. contract did
not commit fraud against
the-`Uhitod States, des
not collaterally estop this
Department from adjudi-
cating a contest grounded
on the illegal' executory
contract against'the pur-
ciaser's own 'entry, be-
cause the lecgal standard
applicable in the subse-
quent contest is different
than that in t he 'fraud
'action- a desert land en-
try can be'| Subject to
cancellation for acts that
do not constitute fraud-

2. "Hold by assignment or ther-
wise.' The purchaser of
desert land under an
illegal executory contract
to convey the land subse-
quent to patent "holds"
that -land '-within the
meaning of the acreage.
limitation of section 7 of
the- Desert Land Act as
amended, 43 U.S.C. § 329
(1970) _ _ _ _

3. Rights 'under an executory
Contract t acquire prop-
erty entered into by the
husband alone are pre-
sumed to be community
property under California
law, and a conveyance as
community property to

'husband and wife in
settlement ' of litigation
regarding the contract
corroborates the 'pte-
sumption; both spouses
stand on equal footing
with respect to charges,
based on the executory

764
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DESERT LAND ENTRY-Con.
GENERALLY-Continued Page

contract, of violating the:
acreage limitations in sec-
tion 7 of the Desert Land
Act, 43 U.S.C. § 329
(1970)… __: _ 281

CANCELLATION

1. In the case of a desert land
entry cotest6t6 iho vio-
lates the 320-acre limita-

* - ttiod lon holding desert:
land because he- is the'
"purchaser" of two other
320-acre entries under an
illegal executory contract
to~convey afterzpatent, all
entries held'by the "pur-
chaser" are: subject ,-to
cancellation, and the De-
partment may proceed by
way, of contest against
the "purchase s" own
entry, which; was not a

* subject: of: the illegal
contract __ _

2. The doctrine of voluntary 
* rescission-which, allows
an entryiman, who was,

- although in good faith,
party to-a contract that
violated the desert land
law, to proceed to, the.

merits of' his* proof upon
repudiation of the con-
tract-will not be ap-
plied when: (1) repudia-
tion of the contract Was
not truly voluntary; (2)
the rescission occurred
long after the L entries'
lives expired; (3): the
illegal contract involved
a complex of four entries;

* and (4) no other mitigat-
ing circumstances are

* present _ --
FINAL PROOF

1. The doctrine of voluntary
rescission-which allows
an entryman, who was,
although in good faith,

227-314-77-12

281

281
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DESERT LAND ENTRY-Con.
FINAL PROOF-Continued - Pdge

party to a ontra t that
violated the desert land
law, to proceed toe the
merits of his proof upon 
repudiation of 'the con-
tract-will not'be applied
when: '(1)Crepudiation of
the contract was- not
truly voluntary; (2) the'
rescission occurred long
after the. entries lives
expired; (3): the: illegal
contract involved a om-

plex of four entries; and
(4) no other mitigating
circumstances are pres-
ent - -

FEDERAL COAL MINE HEALTH
SAFETY ACT OF 1969

ABATEMENT -

Withdrawal Orders

1. When an inspector finds that
an operator has failed to
Abate a violation within
the time originally fixed
in'a sec. .104(b) notice, he
abuses his enforcement
discretion by issuing a
withdrawal order if, in
the circumstances, the
time f or abatement
should be further: ex-
tended. 30 U.S.. § 814
(b) (1970) -

ADMINISTRATIVE PROCEDURE

Defaults
Generally -

1. Under 43 CFR 4.544, an
-Administrativew Law
Judge abuses his dist
cretion in denying a mo-
tion to enter a default for
failure to file an answer

where, the sole excuse for

such failure is the Re-
sponddnt's voluntary re-
fusal to assign personnel
or hire an attorney to
perform that task

281

AND

335
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FEDERAL COAL MINE HEALTH
AND SAFETY ACT-Continued

ADMINISTRATIVE PROCEDURE-Con.

Defaults
Affirmative Defenses

1. In a default proceeding, an
Administrative Law
Judge errs by sua sponte
raising an affirmative de-
fense. 43 CFR 4.582---

Reconsideration

1. Where an initial decision has
been issued, and a notice
of appeal has been filed
with the Board of Mine
-Operations Appeals, an
Administrative Law
Judge is- precluded by
43 CFR. 4.582(c). from
granting a subsequently
filed motion for recon-
sideration, there . being
no jurisdiction

APPEALS

Generally

1. Where a party fails to raise
an issue in prehearing
pleadings, or at the hear-
ing, it is preclude& from
doing so before the Board
unless such issue involves
jurisdiction- or mootness.

APPLICATIONS FOR REVIEW

Issues

1. An Administrative Law Judge
may not -decide an issue
not properly raised in an
Application for Review
nor agreed upon by the
parties unless it pertains
to jurisdiction … 

Pleading
1. Where an applicant has filed

an application for review
* containing an incomplete

request -for. relief, but
later makes clear all the
specifics- of the relief. de-

- sired without objection, a
responding party shall be
deemed on appeal to have

Page
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FEDERAL COAL MINE -HEALTH
AND SAFETY ACT-Continued

APPLICATIONS FOR.REVIEW-Continued

Pleading-Continued 'Pge

waived any claim of error
.below based upon an Ad-
ministrative Law Judge's
decision to grant the por-
tion of the relief ultimate-
ly requested but not
mentioned in such appli-
cation. 43 CFR 4.532(a)(1) - 335

ENTITLEMENT OF -MINERS

'Generally
1. Miners are entitled to com-

pensation under sec.
110(a) of the Act when
-sees. 103(f) and 104(c)
withdrawal orders are in
-effect concurrently even
if the 103(f) order was
issued first. Such -com-

pensation, however, is
computed with reference
-only to the -duration of
the sec. 104(c) orders-

2. Responsibility for the en-
-forcenient of sec. 203(b)
,(3) is vested in the
Secretary of the Interior.
30 U.S.C. §843(b)(3)-(1970)X

Compensation
Generally

1. Miners are entitled to com-
pensation under sec.
110(a) of the Act when
secs. 103(b) and 104(c)
withdrawal orders are in
effect concurrently even
if the 103(f) order was
issued first. Such com-

- pensation, however, is
computed with. reference
only to the duration of
the sec. 104(c) orders- -

2. The phrase "regular rate of
_pay" as used in -sec.

203(b) (3), means the-rate-
of compensation due a
miner under his job classi-
fication under the current
wage agreement

28

690

28

690
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FEDERAL COAL MINE HEALTH
AND SAFETY ACT-Continued

ENTITLEMENT OF MINERS-Con.

Discharge
Generally

1. In order to conclude that a
discharge occurs "* * *
by reason of the fact

- that * * *" miner has
engaged in protected re-
porting activities, an Ad-
ministrative Law Judge
must. find that such dis-
charge would not have
occurred but f or such
activities. 30 U.S.C.
:§ 820(b)(1)(A) (1970-_

Legitimate Cause

1. Where an operator asserts
and establishes a legiti-
mate cause for discharge,
the applicant for review
must show by affirmative
persuasive evidence that
the invocation of such
cause was a pretext for an
unlawful motive in order
to show a violation of
sec. 110(b)(1). 30 U.S.C.
§ 820(b) (1) 1970) .- _

Discrimination
Hearings
Pleading

1. Where an applicant for review
seeks relief only for an
allegedly discriminatory
discharge, an allegation
to the effect that an act
which preceded such dis-
charge was discriminatory
states: a conclusion of.
law which is mere sur-
plusage. 30 U.S.C. § 820
(b) (2) (1970). 43 CFR
4.562(d) - -

EVIDENCE
Adverse Witnesses

1. In a civil penalty proceeding
brought pursuant to sec.
:109(a) (3) of the Act, it is
entirely proper for the

FEDERAL COAL MINE HEALTH
AND SAFETY ACT-Continued

EVIDENCE-Continued

Adverse Witnesses-Con.
Mining Enforcement and
Safety Administration to
call to the stand and
examine the adverse
party's principal witness
and to rely upon such
testimony in an effort to
make out a prima facie
case

Credibii of Testimony:
1. Where substantial evidence

of record .corroborates
the; findings of the trial
judge that the testimony
-of the witness for one
party is more credible
than testimony of the
witnesses for another
party, the Board, on
appeal, will not disturb
such finding of credibil-
ity _- - -_ - - - -

Photographs
Probative Weight:,

1. Where photographs are intro-
duced in evidence, .par-
ticularly for the purpose
of showing shade and
color, and the party in-

.troducing such evidence
fails to establish the ac-
curacy thereof in terms
of being true representa-
tions of the shade and
color of the subject of
such photographs, it is
proper for the trier of fact
to give *no probative
weight to such evidence

Relevancy
1. Where an Administrative Law

Judge refuses to accord
probative value to certain
admitted evidence on the
ground that such evi-
dence is irrelevant, he
errs when his conclusion

341
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FRDERAL- COAL MINE HEALTH -
AND SAFETY ACT-Continued

EVfIDENCE-Continued
Relevancy-Continued Page

of. irrelevancy is based
upon mere presumption
and surmise without evi-
dentiary foundatio _ - 580

HEARINGS

Abuse of Discretion

1. An Administ aive Law Judge
*.'. doesnot abuse his dis-

: ' cretion. by entering a
default agaht an: oper-
ator for failure to appear,
at a scheduled' hearing
after waiting for 38 nun-
-ites, and Where the oper-
atoroffers no-excuse on
the 'day scheduled for
hearing for its tardiness
but on the next, day
explains to the judge that
the delay was due to
"unforeseen .,.traffic' con-
ditions" - .1 - 257

Notice and Service

1. An operator is given, fair.
notice, of the type. and
number of violations
charged where an order

* of withdrawal specifically
enumerates conditions
and . alleges that each

:jsuch condition is a vio-
lation of a specific manda-
tory safety standard__ _ 351

Pleading

1. The acceptance by the' Ad-
ministrative Law Judge of
an answer to an) order to
show causd indicating the
operator's desire. for
hearing and the .,subse-
,quent issuance of a
notice scheduling a hear-
ing relieve the operator
of the obligation to file
an additional answer,
and matters set forth in
the Petition for. Assess-

FEDERAL COAL- WINE- HEALTH
AND SAFETY ACT OF 1969-Con.

BEARINGS-Continued

Pleading-Continued page

ment of Civil Penalty
are deemed to have been
generally denied by, the
operator_ - ____ 256.

Powers of 'Administrative
Law Judges ;: -a ,

1. Where an individual complied
with the "self-certifica-
tion" requirements of the
regulations, actions by

'an Administrative Law
Judge in determining that
an individual was 'in-
eligible to practice before,
Departmeint and by the 9
Board of Mine Operations
Appeals to continue
further consideration, of-
the appeal pending a de-
cision on the issue by the
Solicitor,, were unauthor-
ized since the denial of an
individual's righttoprac-
tice before the Depart-
ment in these, circum-
stances constituted . a,
disciplinary action which
is within the sole author-
ity of the Solicitor to.
adjudicate; therefore, the-
matter should have been-
referred to 'the Solicitor at,
the outset and the, appeal
should not have been
delayed without the ex-.
press approval of the
Solicitor_ ' _… 13)1

2. The authority of an Admii-
istrative Law Judge to
issue show cause orders
pursuant to 43 CFR
4.544(b) necessarily im-
plies the authority to,
consider whether a re-
sponse is adequate in'.
showing cause why a
default decision should,
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FEDERAL COAL MINE HEALTH
AND SAFETY ACT OF 1969-Con.

HEARINGS-Continned

Law Judges-Continued

Powers of Administrative
not be entered against
the respondent _.-__-_

:3. An Administrative Law
Judge.may sequester wit- 
nesses upon proper mo-
tion, but he may not:
generally.preclude an at-_

torney from consulting
,with a willing witness.
43 CFR- 4.582=_ _

4. In a case, where the record
shows that- an Adminis-
trative Law Judge has
clearly :.and grossly
abused his discretion to
the . prejudice of both
parties by undue and im-

- proper interrogation of
witnesses. .and unneces-
sary interference in the
-presentation of. a. case, the
Board may grant a new

: hearing before another
trier of fact. 43 CFR
4.603 _ ---1~~~

Summary Decisibs 
1. Where no party has moved

for summary decision
:under' 43 FR 4.590),,it

,.:is error for. an Adminis-
trative Law Judge to use

.that regulation as a basis
for proceeding to a deci-
sionin'the absence. of a
hearing 

Waiver

1. Wheie a party to a proceeding
has requested a hearing
and there has. been no
unequivqcal waiver there-
of in writing, a hearing is
required to be conducted
by the provisions" of 43
CFR 4.588, an'd'failure to
do so constitutesr reversi-

rage
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FEDERAL COAL MINE HEALTH
AND SAFETY ACT OF 1969-Con.

IMMINENT DANGER

Proximate Peril Page

1. A condition of float coal dust'
accumulations in ener-

* gized electrical rectifier
and starting boxes where

, : -arcing 'and sparking
, - normally occur: con-

stitutes an, imMinent
danger. 30 U.S.C. § 814

-( -1-9-7-0) _ *_-_-_ 37
INCOMBUSTIBLEIDUST PROGRAM

Evidence
Sufficiency

1. The unchallenged testimony
. .of an inspector that. he

followed instructions. [de-
partmental . directives]
pertaining tothe gather-

* - ing, and packaging of dust
*samples, together with a

laboratory analysis of
dust samples, unchal-

* lenged by the operator,
. -- 0 f shpwing, ins ufficient in-

combustible content, con- S
stitutes. :sufficient evi-
dence to establish a viola-
tion of 30 CFR 75.403t_ 580

MANTDATORY HEALTH STANDARDS

Bpathhouse and Changeroom

Facilities
1. A violation of 30 ':CFR

-, 751712-2, requiring that
bathing and change-room
facilities be provided in
a centrl location con-
'venient to th the miners
'where such facilities serve
'the miners of more than
one -mine, is not' proved
when the evidence shows
that the -average distance
from the six mines served
is 2.1 miles and the portal
of the mine farthest from
such facilities is only 1.1
-niles: farther than the
portal of' the nearest
mine 39
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FEDERAL COAL MINE HEALTH
AND SAFETY ACT OF 1969-Con.

MANDATORY SAFETY STANDARDS

Permissibility
Switches on Electric Face Equipment

1. Failure to maintain the reset
mechanism on electric
face equipment in opera-
tive condition is not a
violation of an operator's
obligation under 30 CFR
75.505 to maintain elec-
tri g ace equipment in
permissible condition-

Roof Control Plans
Generally

1. The obligation to "carry out"
the provisions of 'tan
adopted, approved, and
effective roof control plan
is a mandatory safety
standard. The failure to
"carry out" particular
provisions of the plan is
a violation of such stand-
ard. 30 U.S.C. §§ 802(1),
862(a)i (1970)------

Evidbnce

1. Where the undisputed evi-
dence adduced by MESA
established that the op.
erator failed :to have
crossbars installed when

hillseams are encountered
: .as required by the- roof

control plan, the Mining

Enforcement and Safety
Administration made out
a prima facie case of vio-

lation of sec. 302 (a) of
the Act. 30 U.S.C. § 862
(a). 30, CFR 75.20-__

Spalling Ribs
1. Neither the fact that a con-

dition, such as sparling

ribs, is difficult to control
nor the fact that such a

condition is a natural
condition of the mining

.process precludes an in-

Page
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'FEDERAL COAL MINE HEALTH
AND S4FETY ACT OF 1969-Con.

MANDATORY SAFETY STANDARDS-
Continued

Spalling Ribs-Con.
spector from properly is-
suing a notice of violation.

' 30CFR 75.200, 30 U.S.C.
862(a) __--_-_ -_

MODIFICATION OF APPLICATION OF
. MANDATORY SAFETY STANDARDS

Generally
1. A petition for modification

alleging in substance an
' e erroneous interpretation

* - of. a mandatory safety
standard by MESA does
not state a claim upon
which relief canbe granted
under see. 301(c) of the
Act. 30 U.S.C. § 861(c)
( 1970) ____ 

2. A petition for modification of
the application of a regu-

' - lation establishing cri-
teria for approval of in-
dividual. mine ventilation
plans does not state a
claim upon which relief
can be granted under
sec. 301(c) of the. Act
because such regulation
is not a mandatory
safety standard. 30 U.S.C.
§§'802(1), 861(c) (1970)-

3. A Petition for Modification
of' the application of 30
CFR 75.1405 alleging that
the mandatory standard
does not apply to rubber-
rail equipment which op-

rates both on and off
track fails to state a
claim for which relief can
be granted under sec. 301-
(c) of the Act. 30 U.S.C.
§ 861(c) (1970) ._______

4. An Administrative Law Judge
lacks discretion under
sec. 301(c) to grant an
operator purely declara-
tory relief, sought in. a

rage
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FEDERAL COAL MINE HEALTH
AND SAFETY ACT OF 1969-Con'.

MODIFICATION OF APPLICATION' OF
MANDATORY SAFETY STANDARDS-
Continued S

Generally-Con;
Petition for Modification
of the application of a
mandatory safety stand-
ard. 30 U.S.C. § 861(c)
(1970) -__ _ ___

Automatic Couplers

1. Where the evidence of record
shows that a link aligner
may not always be imme-
diately available, as op-
posed to the ever-present
automatic coupler, pre-
senting an opportunity
for a miner to position
himself between mine
cars to perform a cou-
pling, a Petition for Mod-
ification to permit the use
of link aligners must be

'denied as not providing
the same degree of safety
as automatic couplers in
all respects and at all
times - I :

2. Where the proponent of a
Petition for Modification
of the application of 30
CFR 75.1'405 is unable to
rebut evidence produced
by. V MESA .. based upon
measurements and ealcu-
tions showing auto-
matic couplers to be suit-
able for use in the subject
mine with no diminution
o of safety to the miners,
the ' 'Petition will be
denied -

Roof Control Plans
1. The application of particular

. provisions of a roof con-
trol plan. is subject to
'modification under see.
301 (c) of the Act. 30
.US.C. .§ 861(c) (1970)¾.

Page

406

325

325

108

FEDERAL COAL MINE HEALTH
AND SAFETY ACT OF 1969-Con.

NOTICES' OF VIOLATION

Abatement

1. Respirable dust samples4 re-
quired to: be taken. pur-
suant to 30. CFR 70.250

'*may be taken during any
shift so l6g as the miner
whose work atmosphere is
being sampled is em-
ployed in' his usual occu-

- pation___ - ----

Party to be Charged . :
1. Where the miners employed

by an operator of a coal
mine, are exposed to a
i.afety hazard created by
thelack of required back-
up alarMs. on delivery
trucks' owned by a seller
(of coal '. and, where the
operator is in a realistic
position: to prevent or
.abate the violation with
a minimum of due dili-
gence, such operator is
a proper party to be
charged with the viola-
tion. 30 FE 77.410-

Reasonableness of Time
1. In' a review proceeding, an

Administrative Law
'Judge abuses his dis-
cretion under sec. 105(b)
by vacating.-a notice of
violation on the ground
that the time, originally
fixed therein is unreason-
ably short because such
action is inconsistent-with
the Secretary's statutory
obligation under sec. 109
to assess a civil penalty
for every violation of the
mandatory health or safe-
ty standards, 30 U.S.C.
§ 815(b) (1970)'____

2. Where a pattern.of granting
extensions of -time is
established . to permit,
step-by-step. accomplish-

Page
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*FEDERAL COAL> MINE HEALTH
AND SAFETY ACT OF 1969-Con.

NOTICES OF VIOLATION-Continued:

Reasonableness of Time-
Continued

m:ent of an approved
noise-control plan, and
additional extension of
time granted in conform-
ance with such pattern
will not be held. by the
Board to be unreason-
able-

Sufficiency:

1. Where a notice of violation
does not clearly indicate
which of two; possible
standards is alleged to be
violated and an inspec-
tor's testimony supports
neither:. the written de-
:scription nor the section
of the regulations cited,:
such- notice is properly
vacated_l _ 

PENALTIES

Adraissibility of Previous
Violations

1. A violation for which a penalty
is paid by an operator
which is less than; the
.amount originally as-
sessed by MESA is ad-

* missible as evidence 'in
considering an operator's
history of previous vio-
lations. 30 U.S.C. §
819(a) (1)' (1970) _:

Amounts.

1. An. obvious -roof control vio-
lation which could have
been discovered and
abated by the operator,
and which results in a:
roof fall injuring a miner,
warrants a sizable pen-
alty appropriate to the
circumstances and com-
mensurate with the
deterrent intent of. the
Act a - I------

Tage
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FEDERAL COAL MINE HEALTH
AND SAFETY ACT OF 1969-Con.

PENALTIES-Cotinued

Amounts-Continued : Page
2. Inasmuch as sec. 109 of the

Act mandates they
assessment of a: civil
penalty where a violation
has Veen found to exist,
it is error. to: assess a

.2 ': . zero penalty in: such
circumstances because a
zero penalty is no pen-
alty. 30 U.S.C. § 819(a)
(1970)… 526

Existence of Violation
Evidence

1. A fact may be inferred from
circumstantial evidence,
and such fact. may be
the basis of further
inference leading, to. the
ultimate or sough t for
fact -_=___- __--__ 399

2. Where an inspector describes
a condition. alleging that
a violation .occurred
during the working. shift
immediately preceding
the shift in which. the
inspection is made, a
prima facie.case that the
violation occurred during
the. preceding shift may
be made out by:. means
of an inference, drawn
from facts established by
direct evidence, provided
that such inference is
more probable than any
other inference which can
be drawn from, such
facts … … _-------- 399

RESPIRATORY DUST PROGRAM

Generally :

1. A notice of violation of 30
CFR 70.100(a) must be
vacated where an oper -
tor overcomes MESA's
prima facie case by estab-
lishing as an' affirmative
..defense by a preponder-
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FEDERAL COAL MINE HEALTH
AND SAFETY-ACT OF 1969-Con.'

RESPIRATORY DUST PROGRAM-Con.
Generally-Continued Page

ance of the evidence that
it was cited for concen-

-,trations of; dust which
are not. wholly "respira-
-ble" within the meaning
of the Act and regula-
tions. 30 U.S.C. § 878(k)
(1970) and 30 CFR 425
70.2(i) _

2. Coal dust particulates in
excess of 5 microns in
size are not "respirable
dust" as a matter of law
under 30 U.S.C. § 878(k)
(1970) and 30 CR

* 70.2(i) - _ _ _ 695
REVIEW OF NOTICES AND ORDERS

Generally
1. The validity of the precedent

notice and order is not
in issue in a proceeding
for review .of an Order of
Withdrawal issued pur-
suant to sec. 104(c) (2)
of the Act unless applica-
tions for review are filed
within 30 days of the
issuance of the precedent
notice and order (43 CFR
4.530(c)) - 232

Dismissal of Applications
1. A representative of miners

has a statutory and regu-
latory right to review of
a notice of termination
containing a finding of
abatement' as an inci-'
dent to a tiniely filed
application for review of
a previous sec. 104(b)
notice D of violation in
which such representa-
tive contends that such
notice fixed a time for
abatement that was un-
reasonable. 80, U.S.C.
§815 (1970>, 43 CR 41,
4.500, 4.530, 4.533 236

FEDERAL COAL MINE HEALTH
AND SAFETY-ACT OF 1969-Con.

REVIEW OF NOTICES. AND ORDERS-
Continued

Dismissal of Applications-
'Continued Page

2. An application for review of
an original, or modified
sec. 104(b) notice of
violation filed by a
representative of miners
does not become moot
merely because MESA
issues a notice of termi-
nation containing a find-
of abatement. 30 U.S.C.
§ 815 (1970) - _ 236

SECRETARIAL ORDERS

Generally
1. An order signed by the

Secretary which estab-
lishes enforcement policy
is binding throughout the
Department,, and. its va-
lidity is neither proce-
durally nor substantively
subject to challenge. at
the administrative level

UNAVAILABILITY OF EQUIPMENT,
MATERIALS, OR QUALIFIED TECHNI-
CIANS

Pleading nd Proof
1. When a notice of violation

or order of withdrawal is
issued for failure to com-
ply, with a mandatory
health or safety standard,
there is a rebuttable
presumption that re-
quired equipment, ma-
terials, and qualified
technicians are available
to the operator. 30 U.S.C.
§ 819 (a) (1)-

,2. In a penalty proceeding in-
volving an alleged failure.
to provide a methane mon-
itor, the defense of unavail-
ability of equipment is an
affirmative defens6 which,
to be sustained, must 'be
pleaded and proved'by the
-operator. 30 U.S.C. § 819
(a) (1); 43 CER 4.542 92
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FEDERAL COAL MINE HEALTH
AND SAFETY ACT OF 1969-Con.

UNWARRANTABLE FAILURE
Notices of Violation

1. A violation of a mandatory
standard is not "of such
nature as could signifi-
cantly and substantially
contribute to the cause
and effect of* a mine
safety or health hazard"
if it poses either a purely
technical instance of non-
compliance or a source of
any injury which has only
a remote or speculative
chance of coming to
fruition. 30 U.S.C.
§ 814(c) (1) (1970) __

2. A notice of violation may be
issued under sec. 104(c)-
(1) without regard for
the seriousness or gravity
of the injury likely to
result from the hazard
posed by the violation,
that is, an inspector need
not find a risk of serious
bodily harm, let alone
of death. 30 U.S.C
§ 814(c) (1) (1970)…---

VALIDITY OF REGULATIONS
1. The Board, as delegate of the

Secretary, has not been
empowered to entertain a
challenge to the validity
of regulations promul-
gated by the Secretary
pursuant to sec. 508 of the
Federal Coal Mine
Health and Safety Act of
1969. 30 U.S.C. § 957
(1970); 43 CFR 4.1l---

WITHDRAWAL ORDERS

Generally
1. A sec. 104(c),(2). withdrawal

order is properly issued
where it is shown that
such order is based on a
violation of a mandatory

574

574

87

FEDERAL COAL MINE HEALTH
AND SAFETY ACT OF1969-Con :

WITHDRAWAL ORDERS-Continued
Generally-Continued ?age

health or safety- standard
which is caused by the
operator's unwarrantable
failure to comply and no
consideration need be
given to whether the
violation was of such a
nature as could signifi-
cantly and- substantially
contribute to the cause
and effect of a mine safety
or health hazard. 30
U.S.C. § 814(c)(23_--- 232,

260, 262
Failure to Abate

1. Where an inspector finds that
a violation -has not been
abated within the time
fixed for abatement, his
authority under sec.
104(b) of the Act to issue
either an extension of
time or an order of with-
drawal must be exercised
reasonably based on the
facts confronting him at
the time. 30 U.S.C
§ 814(b) (1970) __

Imminent Danger
1. Accumulations of loose coal,

coal dust, and oil and
grease together with
sources of potential igni-
tion will support a finding
of imminent danger _-

2. A sec. 104(a) withdrawal
order must be based on an
imminent danger existing
at the time of issuance of

such order and cannot
properly be based on a
' danger which is specu-
lative, has subsided, or
has been abated. 30
U.S.C. §§ 801(j) and 814
(a) _--

584

204

294
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FEDERAL EMPLOYEES AND OF-
JICERS

AUTHORITY TO IND GOVERNMENT

1. Unauthorized acts by an
:employee of the Bureau
of Indian Affairs cannot
serve .as the basis for
.conferring rights not au-
thorized by law. More-
over, neither the Secre-
tary of the Interior nor
the Department is bound
or estopped by such un-
authorized acts _ _

TEDERAL METAL AND NONXE-
TALIC0 INE SAFETY ACT

IMMINENT DANGER WITHDRAWAL
ORDERS

Dismissal
1. Allegations of invalidity ab

initio with respect to an
imminent danger with-
drawal order constitute a
legally sufficient. claim for
relief under sees. 9 and 11
-of the Act. .30 U.S.C.
*§.§ 728, 730 (1970).

:Mootness
1. Abatement of a condition or

practice which gave vise
to a sec. :8(a) imminent

* danger withdrawal order
does not render moot-an
application for review and
annulment of such order
under sees. 9 and 11 of
the Act..30 T.S.-C. §§ 727
.(a), 728, 730 (1970) -

GB AZING LEASES
GERLLALIY
1. The regulations do not pro-

vide for hearings as a
matter df right on 'tres-
pass violations involving
a section 15 grazing
lessee. -For the Board, of
Land Appeals to exercise
its discretion under 43
CFR 4.41, and order a

- hearing, the appellant
must allege facts which,
if proved, would entitle
M him to 'the relief sought _

227

329

'329

26f

3RAZING LEASES-Continued
CANCELLATION OR REDUCTION

1. When the holder of a grazing
lease is' found to have
'violated regulations and
the terms of his lease
because his cattle have
trespassed on Federal
'land, his lease may be
'canceledwhen lesser sanc-
tions have proved'to be
of no: effect or when the
nature of the violation
demands such severity.
However, a decision can-
celing a lease will be set
aside where the District
Manager relied upon al-
leged trespasses of which
the'lessees hadno notice
and which occurred after
as how cause notice had
issued, and the case will
be remanded for further
proceedings a-__-…-_-_

GRAZING PERMITS AND LI-
CENSES

GENERALLY.

'1. The term "grazing trespass"
as used in the context of
the Federal Range Code
refers to the grazing of
livestock on federal land

without an appropriate
license or permit or in
violation of the terms.and
conditions of a license or
permit, and not to any

other special meaning as-
cribed under other laws
and circumstances if in-
'consistent with this
usage--

2. Although a respondent in a
grazing license, trespass
hearing brought, by the
Bureau of Land Manage-
inent has the right to be
represented. and aided by
legal counsel, the De-

partment has no duty or
. A, ::resnonsibility under the

775

Tage

269 .
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GRAZING PERMITS AND
LICENSES-Continued

GENERALLY-Continued

Constitution or the Ad-
ministrative Procedure
Act to provide such
counsel for. him __

3. Where a permittee was found
to have committed re-

: peated.grazing trespasses,
a fine of twice the com-
mercial rate for foraging
such animals was war-
ranted in accordance
with the regulations :

4. Where a grazing trespass is
willful, grossly negligent,
or repeated, disciplinary
action in the form of sus-
pension, reduction, or rev-
ocation, or denial of re-
newal of a grazing license
or permit may be war-
ranted. The regulatory
factors, together with any
mitigating circumstances,
should be considered to
determine the extent of-
the reduction or other
disciplinary 'action-

5. Where the record of a grazing
trespass case does'; not
support a finding of miti-
gating or extenuating cir-
cumstances which would
warrant 'changing a 20
percent reduction of a
grazing permittee's ac-
:tive use qualifications for
two grazing seasons, an
Administrative Law
Judge's order of such a
reduction will be upheld

6. A grazing permittee Lunder
see. 3 of the Taylor* Graz-
ing Act does not havelan
absolute 'right to a permit
renewal even though de-
nial thereof will impair
the value of his grazing
unit which is pledged: as
security: for a bona, fide
loan. The -Department

Page

185

185

-185

186

GRAZING PERMITS AND
LICENSES-Continued

GENERALY-Continued .age

may refuse to renew such
a permit-when the public
interest requires.that the
subject land be preserved
from unnecessary injury,

- exchanged, disposed of,
'or reclassified for alter-
nate public use. Simi-
larly, if the Department
may deny enewal out-
right under the above
circumstances, the- De-
partment may renew
such a permit for a lesser
term than previously al-
lowed pending comple-
tion of a* Management'
'Framework Plan and an
Allotment l Management
Plan which are oriented
not only to*' livestock
grazing, but also to mul-
tiple use management

-which includes such con-
cerns as land and. water
conservation, . environ-
mental protection, and
other resource manage-
ment objectives which
can be achieved by reclas-
sification of national
resource lands and. ma-
nipulation of 'grazing
activity I

7. "Such permit" as used in sec.
3 of the Taylor Grazing,
Act, 43 U.S.C. § 315b
(1970), providing for a
renewal of a grazing per-

- mit does not mean only a
* permit identical with the

terms and provisions of
the original_____

8. Where by final judgment a
court has ordered that
until an appropriate en-
vironmental-impact state-
ment is issued the -BLM
will issueI authorization
for livestonk razing nnlv

776

543

543
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GRAZING PERMITS AND
LICENSES'-' Continued D '

GENERALLY-Continued.

on.; an annual basis, a
grazing permit-can be re--

* newed for only one year,.
even though the grazing
-unit has been pledged as
security for a bona fide

T Page

.loan _ ----- ---- --- 54
CANCELLATION OR REDUCTION

1. Where a grazing trespass is
willful, grossly negligent,
or repeated, disciplinary
action in the form:. of
suspension, reduction, or
revocation, or denial :of
renewal of a grazing li-
cense or permit may be

: warranted. The regula-
tory factors, together
with any mitigating cir-
-cumstances,,* should be

* considered to determine
the: extent of the reduc-

. tion or other disciplinary
action- 18

2. Where the record of a grazing
trespass' case does not
support a finding of miti-
gating or extenuating cir-
cumstahces which would
warrant changing a 20
percent reduction of a
grazing.permittee's active

*use qualifications for two
grazing seasons, an Ad-
ministrative Law Judge's
order f such areduction

.will be upheld - _ __ iS
3. A. grazing permittee. .under

. sec. 3 of the. Taylor
Grazing Act does not
have an absolute right
to a permit renewal even
though denial thereof will
impair the value of his
grazing unit, which is
pledged as security for a
bona, fide loan. The De-
partmeht may refuse to
renew such a permit when

.the public -interest re-

3

5

6

GRAZING PERMITS AND
LICENSES-Continued

CANCELLATION OR REDUCTION-Con.

quires that the 'subject
land be preseivedl 'from
unnecessary injury, ex-
changed, disposed of, or
reclassified for alternate
public use. Similaril: if
the, Department imay
deny renewal1 outright
under the above circum-
stances, the Department
may renew such a permit
for a lesser term: than
previously allowed pend-
ing completion of a Man-

. * ' agement Framework Plan
and an Allotmfent 'Mah-
agement Plan which are

': : ' oriented not only to live-
stock grazing; but also to

. : multiple use management
which includes such con-

-cerns as land and Water
coniervation, environ-
mental protection and
' other resource manage-

' ment objectives: which
can'be achieved by reclas-
sification of national re-
source lands and manip-

c ulation of 'grazing
- activity___ _ E_ 5

TRESPASS

1. The term: "grazing trepas's"
as used in the context of

*. the Federal Range Code
refers to-the grazing of

a: i! | -livestock on federal land
- Without'. an appropriate -

. license or permit -or in

. Q violation of the terms and
* conditions of a license or
permit, and not to any
other special' meaning as-
cribed under other laws
and. circumstances if in-
consistent with this
usage _--_--_____---

2. Where a permittee was found
to have committed re-
peated-grazing trespasses,

777
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GRAZINGPERMITS. AND.
LICENSES-Continued;

TESPASS-Continued
a fine of. twice the com-
mercial rate, for foraging
such. animals was. war-

* ranted in accordance with
the regulations

3. Where a grazing trespass..is
awillful, grossly negligent,

or repeated, disciplinary
action in the form of
suspension, reduction,, or
revocation, or denial of
renewal of a grazing
license or permit may be
warranted. The regular
tory factors, together
with any mitigating cir-
cumstances, should be
considered to determine
the extent of the reduction
or other disciplinary ac-
tion ____-- __----___

4. In- determining whether graz-
ing trespasses are "will-
ful," intent. suficient to
establish willfulness may
be shown by proof of
facts which objectively
show that the circum-

.stances do not comport
with the notion that the
trespasser acted in good
faith or innocent mistake,
or that his conduct was
so lacking in reasonable-
ness or responsibility that
it, became reckless or
negligent; __ ___

5. Where the record of a grazing
trespass case does not
support a finding of miti-
gating or extenuating cir-

. cumstances which would
warrant changing a . 20
percent. reduction of a
grazing permittee's active
use qualifications for two
grazing seasons, an Ad-
ministrative Law Judge's
order of such a reduction
will be upheld _

.Page

185

185

185
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[EARINGS

(See also Administrative. Pro-
cedure, Federal Coal Mine
Health, and Safety Act of
1969; Federal Metal and
Nonmetallic Mine' Safety Act,
Grazing.Permits and- Licenses,
Indian .Probate, Mining
Claims, Rules of Practice.)

L Where the Bureau of Land
Management determines

'that. an Alaska Native
allotment application.
should be rejected be-
causelthe' land. was not
;used and occupied by the
applicant the BLM shall
issue: a: contest complaint.
pursuant to 43 CFR 4.451
et seq. Upon, receiving: a,
timely answer to the
complaint, which. answer
raises a. disputed issue of
material fact, the Bureau.
will .forward the case file
to the Hearings Division,
Office of Hearings: and
Appeals,; Department of
the Interior, for assign-
ment of an Administra-

- tive Law Judge, who will
proceed. to .schedule a

.hearing at which the
applicant may. produce
evidence" to establish en-
titlement to his allot-
ment_ _------_

2. Under 43 U.S. C. § 961 (1970)
and:43 .CFR 2802.1-7(a),
an applicant has no right
to a hearing:in connection
with original charges for
use and occupancy of a
communication site, and
a hearing pursuant to a
request under 43 CFR
4.415 will not be granted
where applicant fails to
make specific allegations
or offer specific' proof to
show in what factors a
Departmental appraisal is
in error .- --

778
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INDIAN LANDS.

(See also Indian Probate.)

CONTRACTS

Formation and Validity
Bids and Awards

Mistakes

1. Where the Bureau of Indian
Affairs knew or should
have known of the
bidder's mistake, a bidder
on Indian lands is en-
titled to recover de-
posits where he is guilty
of mtistake in misreading
of specification-._

LEASES AND PERMITS

Generally

1. Leases may be granted- by
the Secretary pursuant
to 25 CFR 131.2(a)(4)
only where adult owners
who quality under 25 CFR
131.3 are unable to agree
upon a lease _-__

RESERVATION BOUNDARY

1. Where an Indian tribe ac-
quired title to land under

- treaty, an- erroneous sur-
vey of a boundary which
became the boundary of
an adjacent wilderness
area, could be adminis-

' tratively corrected' and
control would be restored
to the tribe 'under 16
U.S.C. § 473 (1970)

TRESPASS

Damages

1. Notice and demandfor col-
lection of damages for
trespass-on Indian lands
are prerequisities to filing
suit in federal district
court to collect damages
for trespass and. is not
subject to appeal under
-25- CFR Part 2-__

Page
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l INDIAN LANDS-Continued
TRIBAL RIGHTS IN ALLOTTED.

F LANDS
* . 1. Absent regulations requiring

otherwise the most equi-
table valuation date
would be the date the
Tribe elects to purchase
the property of a non-
eligible heir or devisee

2. The-I3oard is not bound by
the Bureau of Indian
Affairs' appraisal, report
and fndfing- contained
therein. Instead, the
Boardwill give considera-
tion: to the complete
record, including the BIA
appraisal, report and find-
ings in arriving at its
findings and determina-
tion

3. Absent controlling guidelines
in the statute concerning

* valuation date (fair mar-
ket value), it is more
equitable to charge the
Yakima Tribe the fair
market value of the prop-
erty as of the date the
Tribe elected to purchase
same, i.e., Jan. 25, 1974 -

INDIAN PROBATE
(See also Indian Lands, Indian

Tribes.)
HALF BLOOD

250.0 Generally
1. State statues of descent and

distribution as construed
and interpreted by the:
highest court of the state
involved 'will be .con-
sidered by the Depart-
ment as controlling in
trust heirship, proceed-
ings ---------------

INDIAN-REORGANIEATbOX~ ACT IOF
JUNE 18, 1934

270.0 Generally:
1. The Indian Reorganization

Act recognizestwo.classes
-of.persons who may take

209
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INDIAN PROBATE-Continued
INDIAN REORGANIZATION ACT, OF

'JUNE 1, 1934-Continued

270.0 Generally-Continued
testator's lands by devise,
that is, any member of
the tribe having juris-
diction over such lands
and legal heirs of the
testator …

270.1 Construction of Section
4

1. The words "or any heirs of
such mnember" found in
sec. 4 (25 U.S.C. § 464
(1970)) were' early con-
cluded by the Solicitor
to mean those who would,
in absence of the will,
have been entitled to
share in the estate__

REOPENING

375.0 Generally

1. The Superintendent of an
Indian agency is a proper.
official of the Bureau of
Indian Affairs to file a

* petition for reopening un-
der the authority of .43
CFR 4.242, although he

- has no interest in the out-
come of such petition---

2. An. Indian will may be pre-
sented for probate even,
though the estate of the

decedent has been dis-

tributed as intestate
property- _ ------

3. It would be unconscionable
for the Secretary of the

Interior to fail to give

effect to a Department-
ally approved will of a

deceased S-Indian which
was misfiled by the
Agency, unless it can be

demonstrated:by way of
a hearing that the pro-
visions of the will should
not be followed -_-

rage

170

170
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362
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INDIAN PROBATE-Continued
TRUST PROPERTY

415.0 Generally
1. Where trust patents for allot-

ments: for lands were
issued in conformity with
the General Allotment
Act and contained usual
provision that the United
States would hold lands

. .. subject to statutory pro-

visions and restrictions
for a period of years, in
trust for the sole use and
benefit of Indians, and
lands were chiefly valu-
able for their timber, the
restraint upon alienation,
effected by terms of trust
patents, extended to tim-
ber and proceeds derived
therefrom as well as to
lands - _ _- -

WILLS

425.0 Generally

1. An Indian will may be pre-
sented for probate even
though the estate of'the
decedent has been dis-

* tributed as intestate
property … _-__

425.7 Construction of

1. It is incumbent upon the
Administrative Law
Judge under existing reg-
ulations in testate cases
to construe the provisions
of a will -- _ 

425.11 Disapproval of Will

1. Regardless of scope of Ad-
ministrative Law Judge's
authority to grant or
withhold approval of the
will of an Indian under
statute, there is not vest-
ed in the Judge power to
revoke 'a will which re-

. fleets a rational testa-
mentary scheme dispos-
ing of trust or restricted
property -----

..,

Page
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INDIAN PROBATE-Continued
WILLS-Continued

425.17 Lost Will
1. An Indian will may be pre-

sented for probate even
though the estate of the
decedent has been dis-
tributed as intestate
property __ ___ -__

YAKIMA TRIBES

435.0 Generally
1. Absent regulations requiring

otherwise the most eq-
uitable valuation date
would be the date the
Tribe elects to purchase
the property of a non-
eligible heir or devisee-__

2. Absent controlling guidelines
in the statute concerning
valuation date (fair mar-
ket value), it is more
equitable to charge the
Yakima Tribe the fair
market value of the
property as of the date
the Tribe elected to pur-
chase same, i.e., Jan. 25,
1974 _____----_--_--

435.1 Valuation Reports
1. The Board is not bound by the

Bureau of Indian Affairs'
appraisal, report and
findings contained there-
in. Instead, the Board will
give consideration to the
complete record, includ-
ing the BIA appraisal, re-
port and findings in arriv-
ing at its findings and
determination._ _-_-

INDIAN TRIBES
(See also Indian Probate.)
CONSTITUTION BYLAWS AND ORDI-

NANCES
1. Acts of Tribal Chairmen done

in contravention of their
respective Tribal Consti-
tutions and Bylaws are
void from their inception
and not binding upon
their respective Tribes__

227-314-77-13

Page
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INDIAN TRIBES-Continued
TRIBAL AUTHORITY

1. Acts of Tribal Chairmen done
in contravention of their
respective Tribal Con-
stitutions and Bylaws are
void from their inception
and not binding upon
'their respective Tribes-

INDIAN WATER AND; POWER
RESOURCES

GENERALLY

1. Sec. 5 (b) of the Act of May 25,
1948 (62 Stat. 269) is not
applicable to those tribal
lands upon. which the
Flathead Irrigation Proj-
ect's Kerr Substation and
Switchyard are located-

MILLSITES
(See also Mining Claims.)

GENERALLY

1. Mining claims and millsites
located upon land which
has been previously with-
drawn from entry under
the mining laws by a
first-form reclamation
withdrawal are void ab
initio. Because Depart-
mental Order No. 2515
delegated authority to
revoke such a. withdrawal
to the Bureau of Recla-
mation with the- con-
currence of the Bureau of
Land Management, the
land remains withdrawn
from mining locations
when the Bureau of Land
Management does not
concur with the recom-
mendation of the Bureau
of Reclamation to revoke

the withdrawal and re-
store the land to entry__

227

346

275



782

MINERAL LANDS
GENERALLY

1. Lands known to be mineral
in character (except for
coal or iron) at the time
of definite location of a
railroad are excluded from
the grant of place lands
to the railroad even
though the lands may
later lose their mineral
character_

DETERMINATION OF CHARACTER OF

1. The period for determination
by the Department of the
Interior whether public
land included within the
primary limits of a legis-
lative grant-in-aid of the
construction of a railroad
which excepts mineral
land is mineral in charac-
ter extends to the time of
issuance of patent to the
railroad company

2. When the Department of the
Interior finds that public
land within the place
limits of a legislative
grant-in-aid of the con-
struction of a railroad
was mineral in character
and the railroad company
challenges such finding a
hearing should be granted
at which the Department
has the obligation of
making a prima facie case
of mineral character,
whereupon the company
has the burden of estab-
lishing nonmineral char-
.acter by a preponderance
of the evidence

MINING CLAIMS
GENtRALLY

1. Water is not a mineral which
is locatable under the
general mining law

2. The bottling and distribution
foIr sale of spring water
for human consumption
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MINING CLAIMS-Continued
GENERALLY-Continued . Page

does not constitute the
mining of a valuable
mineral deposit under the
general mining law - 249.

3. When title to an entire in-
place school section has
passed tothe state, the
United States no longer
has a property interest
therein and the land is no
longer subject to location
under the mining laws--- 275

COMMON VARIETIES OF MINERALS

Generally

1. In order to establish that a
type of stone material is
not a common variety un-
der the Act of July 23,
1955, a mining claimant
must demonstrate that:
(1) the mineral deposit
has a unique property,
and (2) the unique prop-
erty gives the deposit a
distinct and special value.
Where evidence estab-
lishes that geodes in a
particular deposit have
unique properties distin-
guishable from other
types of stones which
give the deposit of geodes
a distinct and special
value, the fact that the
geodes may be similar to
geodes from other areas
which have similar prop-
erties and values is not
sufficient evidence to es-
tablish that the deposit of
geodes is a common vari-
ety of stone within the
meaning of the Act of

July 23, 1955
CONTESTS

1. In, a mining contest, a matter

not charged in the com-

plaint may only be con-

sidered by the .Adminis-

trative Law Judge if it

609
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MINING CAIS- Continued
CONTESTS-Continued

was raised at the hearing
without objection and the
contestee was fully aware
that the issue was raised

HEARING

1. A request for a hearing
pursuant to 43 CFR
4.415 for the purpose of
taking testimony on the
Bureau of Land Manage-
ment's "continued re-
fusal' to restore land in a
reclamation withdrawal
to entry will be denied.
An appeal from a decision
declaring mining claims
and illsites null and
void ab initio because the
lands are in the with-
drawal may not serve as
the vehicle for petition-
ing the Secretary of the
Interior to revoke the
withdrawal. Further-
more, even if the with-
drawal were revoked and
the lands opened to entry,
this action could not re-
vive mining claims which
were void when located
while the withdrawal was
in effect and the land
closed to entry under the
minipg laws

LANDS SUBJECT TO

1. When title to an entire in-
place school section has
passed to the state, the
-United States no longer
has a property interest
therein and the land is no
longer subject to location
under the mining laws --

2. A request for a hearing
pursuant to 43 CFR
4.415 for the purpose of
taking testimony on the
Bureau of Land Manage-
ment's "continued re-
fusal" to restore land in a
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MINING CLAIMSX-Continued
LANDS SUBJECT TO-Continued

reclamation withdrawal
to entry will be denied.
An appeal from a de-
cision declaring mining
claims and millsites null
and void ab initio because
the lands are in the with-
drawal may not serve as
the vehicle for petitioning
the Secretary of the In-
terior to revoke the with-
drawal. Furthermore,
even if the withdrawal
were revoked; and the
lands, opened to entry,
this action could not
revive mining claims
which were void when
located while the with-
drawal was in effect and
the land closed to entry
under the mining laws-

IOCATADILITY OF MINERAL

Generally
1. Water is not a mineral which

is locatable under the
general. mining. law--

2. A valuable deposit of geodes,
round stones with crystal-
line centers and composed
of recognized mineral sub-
stances, which possess an
economic value in trade
and the ornamental arts,
and which are being re-
moved 'by actual mining
operations, is subject to
location under the mining
laws. South Dakota Min-
ing Co. v. McDonald, 30
L.D. 357 (1900), distin-
guished ___--_--____

SPECIFIC MINERAL INVOLVED

Generally 
1. A valuable deposit of geodes,

round stones with crystal-
line centers and composed
of recognized mineral
substances, which possess
an economic value in

Page
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MINING CLAIMS-Continued
SPECIFIC MINERAL INVOLVED-Con.

Generally-Continued
trade and the ornamental
arts, and which are being
removed by actual mining
operations, is subject to
location under the mining
laws. South Dakota Min-
ing Co. v. McDonald, 30
L.D. 357 (1900), distin-
guished __ __-__

Water
1. Water is not a mineral which

is locatable under the gen-
eral mining law _- _

WITHDRAWN LAND

1. Mining claims located on land
withdrawn from all forms
of entry are null and void
from the beginning -__

2."Mining claims and millsites
located upon land which
has been previously with-
drawn from entry under
the mining laws by a
first-form reclamation
withdrawal are void ab
initio. Because Depart-
mental Order No. 2515
delegated authority to re-
voke such a withdrawal to
the Bureau of Reclama-
tion with the concurrence
of the Bureau of Land
Management, the land
remains withdrawn from
mining locations when the
Bureau of Land Manage-
ment does not concur

* with the recommendation
of the Bureau of Recla-
mation to revoke the
withdrawal and restore
the land to entry -------

3 A request for a hearing pur-
suant to 43 CFR 4.415
for the purpose of taking
testimony on the Bureau
of -Land Management's
"continued refusal" to

* restore land in a reclama-
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MINING CLAIMS-Continued
WITHDRAWN LAND-Continued

tion withdrawal to entry
will be denied. An appeal
from a decision declaring
mining claims and mill-
sites null and void ab
initio because the lands
are in the withdrawal
may not serve as the
vehicle for petitioning the
Secretary of the Interior
to revoke the withdrawal.
Furthermore, even if the
withdrawal were revoked
and the lands opened to
entry, this action could
not revive mining claims
which were void when
located while the with-
drawal was in effect and
the land closed to entry
under the mining laws-_

NATIONAL ENVIRONMENTAL
POLICY ACT OF 1969

ENVIRONMENTAL STATEMENTS
1. Where by final judgment a

court has ordered that
until an appropriate envi-
ronmental impact state-
ment is issued the BLM
will issue authorization'
for livestock grazing only
on an annual basis, a

grazing permit can be

renewed for only one

year, even though the

grazing unit has been

pledged as security for a
bona fide loan __=-____

NAVIGABLE WATERS
1. The States possess dominion

over the beds of all navi-
.gable streams within their
borders _-- ____-_

2. An oil and gas offer embracing
land in the bed. of a
navigable river, which is
State land,, is properly
rejected …___---_
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NOTICE
GENERALLY

1. When the holder of a grazing
lease is found to have
violated regulations and
the terms of his lease
because his cattle have
trespassed on Federal
land, hus lease may be
canceled when lesser sanc-
tions have proved to be
of no effect or when the
nature of the violation
demands such severity.
However, a decision can-
celing a lease will be set
aside where the District
Manager relied upon al-
leged trespasses of which
the lessees had no notice
and which occurred after
a show cause notice had
issued, and the case will
be remanded for further
proceedings_ ____

2. Where it does not appear that
the notice required by sec.
7 (b) of the Privacy Act
of 1974 regarding the
disclosure of a social
security number was
given, an oil and gas
lease offer on a drawing
card filed in a simulta-
neous drawing procedure
should not be considered
defective solely because
the applicant omitted
designating the social
security number on the
the card as provided
thereon -- -_-_-_

OIL AND GAS LEASES
GENERALLY

1. The recommendations of the
Forest Service are im-
portant in determining
whether or not an oil and
gas lease should issue for
public lands but are not
conclusive. Ultimately,
the Secretary of the Inte-
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OIL AND GAS LEASES-Continued
GENERALLY-Continued

ior is entrusted with the
responsibility. of deter-
mining whether or not to
issue a lease _-__- _=-__

ACREAGE LIMITATIONS

1. An oil and gas lease issued for
2,960 acres in violation
of administrative regula-
tions need not be can-
celed in its entirety, in
the absence of an inter-
vening qualified appli-
cant_------ --------

APPLICATIONS

Generally

1. An oil and gas lease offer on
a drawing card filed in a
simultaneous drawing
procedure is properly re-
jected as defective where
there are other parties in
interest in addition to
the applicant but the
card does not list them or
refer to an attachment,
and an attachment dated
nearly. 6 months prior to
the filing, signed by the
applicant and four others
stating their qualifica-
tions and setting forth a
percentage of interest for
each as "Partners in in-
terest," fails adequately
to set forth the nature of
their agreement, and no
other statement or in-
formation is filed within
the time required by

. 43 CFR.3102.7 ___-__
2. The signature of the offeror

on a simultaneous oil and
gas lease entry card may
be affixed by means of a
rubber stamp, if it is the
intention of the offeror
that it be his or her
signature ___ :-_

3. The term "signed and fully
executed'' as used in 43

785
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OIL AND GAS LEASES-Continued
APPLICATIONS-Continued

Generally-Continued

CFR 3112.2-1(a) does
not interdict the use of a
rubber stamp or other
mechanical device to af-
fix a signature to a draw-
ing entry card, provided
that it is the applicant's
intention that the fac-
simile be his signature--

4. Where a facsimile affixed by
means of a rubber stamp
or other mechanical de-
vice constitutes an appli-
cant's signature on a
drawing entry card lease
offer, a State Office of the
Bureau of Land Manage-
ment need not presume
that the applicant, rather
than an agent, stamped
the card. It is proper for
the BLM office to make
inquiry into the filing to
establish that the appli-
cant's signature was af-
fixed at his request and
that he formulated the
offer. If it is disclosed
that the signature was
affixed pursuant to a
power of attorney, and
the offer was not accom-
panied by the statements
required by 43 CFR
3102.6-1, the offer must
be rejected …_--------

5. Under 30 U.S.C. § 226 (1970),
the Department has no
authority to issue a non-
competitive oil and gas
lease to anyone other
than the first qualified
applicant:. If a drawing
entry card lease offer is
signed by an agent or
attorney-in-fact in behalf
of the applicant, or if a
facsimile signature of the
applicant is affixed upon

'Page
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OIL AND GAS LEASES-Continued
APPLICATIONS-Continued

Generally-Continued

the offer by an agent or
attorney-in-fact, the offer
cannot be considered to
have been submitted by a
qualified applicant unless
it is accompanied by the
statements required by
43 CFR 3102.6-1_------

Attorneys-in-Fact or Agents

1. Where a rubber stamp consti-
tutes an offeror's signa-
ture on a simultaneous oil
and gas lease entry card,
the Bureau of Land Man-
agement need not pre-
sume that the offeror
rather than an agent
stamped the card, and
where no agent's state-
ment has been submitted,
BLM may take appropri-
ate action to establish
the circumstances under
which the signature was
stamped on the card- ---

2. "Agent." The word "agent,"
as used in 43 CFR
3102.6-1 requiring state-
ments of authority and
disclosure of interests in
oil and gas lease offers by
agents, does not include
an employee who has no
discretionary authority
and merely acts as the
employer's amanuensis in
affixing the employer's
stamp on a simultaneous
oil and gas lease offer
entry card, even if it is
done outside the actual
physical presence of the
employer. Any statement
required by the Bureau of
Land Management to
establish the identity of
the person who stamped
the offeror's name on the
card must allow the of-
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OIL AND GAS LEASES-Continued
APPLICATIONS-Continued

Attorneys-in-Fact or
Agents-Continued

feror to provide informa-
tion to establish whether
or not the person was an
agent within the meaning
of 43 CFR 3102.6-1;
merely requiring the of-
feror to show the stamp
was affixed by him or in
'his presence is not suffi-
cient

3. Where a facsimile affixed by
means of a rubber stamp
or other mechanical de-
vice constitutes an ap-
plicant's signature on a
drawing entry card lease
offer, a State Office of the
Bureau of Land Manage-
ment need not presume
that the applicant, rather
than an agent, stamped
the card. It is proper for
the BLM office to make
inquiry into the filing to
establish that the appli-
cant's signature was af-
fixed at his request and
that he formulated the
offer. If it is disclosed
that the signature was
affixed pursuant to a
power of attorney, and
the offer was not ac-
companied by the state-
ments required by 43
CFR 3102.6-1, the offer
must be rejected

4. Under 30 U.S.C. § 226
(1970), the Department
has no authority to issue
a noncompetitive oil and
gas lease to anyone other
than the first qualified
applicant. If a drawing
entry card lease offer is
signed by: an agent or
attorney-in-fact in behalf
of the applicant, or if a
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OIL AND GAS-LEASES-Continued
APPLICATIONS-Continued

Attorneys-in-Fact or
Agents-Continued

facsimile signature of the
applicant is affixed upon
the offer by an agent or
attorney-in-fact, the offer
cannot be considered to
have been submitted by
a qualified applicant un-
less it is accompanied by
the statements required
by 43 CFR 3102.6-1-

Drawings
1. Where it does not appear that

the notice required by
sec. 7(b) of the Privacy
Act of 1974 regarding the
disclosure of a social se-
curity number was given,
an oil and gas lease offer
on a drawing card filed in
a simultaneous drawing
procedure should not be
considered defective
solely because the appli-
cant omitted designating
the social security num-
ber on the card as pro-
vided thereon_

2. An oil and gas lease offer on
a drawing card filed on
a simultaneous drawing
procedure is properly re-
jected as defective where
there are other parties in
interest in addition to the
applicant but the card does
not list them or refer to
an attachment, and an
attachment dated nearly
6 months prior to the
filing, signed by the appli-
cant and four others
stating their qualifica-
tions and setting forth
a percentage of interest
for each as "Partners in
interest," fails adequately
to set forth the nature of
their agreement, and no
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OIL AND GAS tEASES-Con.
APPLICATIONS-Continued

Drawings-Continued
other statement or in-
formation is filed within
the time required by 43
CFR 3102.7 _

3. Where a rubbler stamp con-
stitutes an offeror's signa-
ture on a simultaneous oil
and gas lease entry card,
the Bureau of Land Man-
agement need not pre-
sume* that the offeror
rather than an agent
stamped the card, and
where no agent's state-
ment has been submitted,
BLM may take appro-
priate action to establish
the circumstances under
whichp-the signature was
stamped on the card-

4. "Agent." The word "agent,"
as used in 43 CFR
8102.6-1 requiring state-
ments of authority and
disclosure of interests in
oil and gas lease offers by
agents, .does not include
an employee who has no
discretionary authority
and- merely acts as the
employer's amanuensis
in affixing the employer's
stamp on a simultaneous
oil and gas lease offer
entry card, even if it is
done outside the actual
physical presence of the
employer. Any statement
required by the Bureau of
Land Management to
establish the identity of
the person who stamped
the offeror's name on the
card must allow the
offeror to provide infor-
mation to establish
whether or not the person
was an agent within the
meaning of 43 CFR

Page

507

533
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APPLICATIONS-Continued

Drawings-Continued
3102.6-1; merely requir-
ing the offeror to show the
stamp was affixed by him
or in his presence is not
sufficient ---- _-______

5. The term "signed and fully
executed" as used in 43
CFR 3112.2-1(a) does
not interdict the use of a
rubber stamp or other
mechanical device to affix
a signature to a drawing
entry card, provided that
it is the applicant's in-
tention that the facsimile
be his signature _

6. Under 30 U.S.C. § 226 (1970),
the Department has no
authority to issue a non-
competitive oil and gas
lease to anyone other
than the first qualified ap-
plicant. If a drawing
entry card lease offer is
signed by an agent or
attorney-in-fact in behalf
of the applicant, or if a
facsimile signature of the
applicant is affixed upon
the offer by an agent or
attorney-in-fact, the offer
cannot be considered to
have been submitted by a
qualified applicant unless
it is accompanied by the
statements required by
43 CFR 3102.6-1 __-__

Sole Party in Interest
1. An oil and gas lease offer on a

drawing, card filed in a
simultaneous drawing
procedure is properly re-
jected as defective where
there are other parties in
interest in addition to
the applicant but the
card does not list them or
refer to an attachment,
and an attachment dated
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OIL AND GAS LEASES-Con.
APPICATIONS-Continued .

Sole Party in Interest-Con. 'Page

nearly 6. months prior to
the filing, signed by the
applicant and four others
stating their qualifica-
tions and setting forth a
percentage of interest for
each as "Partners in in-
terest," fails. adequately
to set forth the nature of
their agreement, and no
other statement or in-
formation is filed within
the time required by 43

. CFR 3102.7 -___ 507
CANCELLATION

1. It is improper to dismiss a
protest against issuance
of an oil and gas lease
applied for pursuant to
the Act of May 21, 1930,
30 U.S.C. § 301 et seq.
(1970), for lands underly-

.ing a railroad right-of-
way granted under. the
Act of Mar. 3, 1875,
when the lands traversed
by the right-of-way were
later patented without a
reservation for minerals.
In such case title to the
mineral estate underlying
the right-of-way is no
longer held by the United
States and, therefore, a
lease issued pursuant to
,the 1930 Act is void and
must be canceled- 195

2. An oil and gas lease issued for
2,960 acres in violation
of administrative regula-
tions need not be can-
celed in its entirety, in
the absence of an inter-
vening qualified appli-
cant -_ _--_____--_- 247

CONSENT OF AGENCY

1. The recommendations of the
Forest Service are im-
portant in determining

OIL AND GAS LEASES-Con..
CONSENT OF AGENCY-Continued

whether or not an oil

and gas lease should issue
for public lands but are
not conclusive. Ulti-
mately, the Secretary of
the Interior is entrusted
with the: responsibility
of determining whether
or not to issue a ease _

2. Where the Bureau of Land
Management rejects an
oil and gas lease offer
for public lands within a
national forest solely on
the objection of the

* Forest Service and where
the Bureau officials did
not make an independent
*determination whether

- leasing the lands is or is
not in -the public interest,
the rejection is not a
proper exercise of, dis-
cretion and the case will
be remanded to the
-Bureau for further con-
sideration …__ -

DISCRETION TO LEASE

1. In the absence of a with-
*drawal of -land from
mineral leasing, public
lands are subject to
leasing for oil and. gas
in the discretion of and
under conditions imposed
by the Secretary of the
Interior … ----------

2. Where the Bureau of Land
Management rejects an
oil and gas lease offer for
public lands within a
national forest solely on
the objection of the
Forest Service and where
the Bureau officials did
not make an independent
determination whether

leasing the lands is or is
not in the public interest,

789:
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OIL AND GAS LEASES-Con.
Discretion to Lease-Continued

^ the rejection is not a
proper exercise of dis-
cretion and the case will
be remanded to the
Bureau for further con-
sideration

First Qualified Applicant
1. Where a rubber stamp con-

stitutes an offeror's signa-
ture on a simultaneous oil
and gas lease entry card,
the Bureau of Land Man-
agement need not pre-
sume that the off eror
rather than an agent
stamped the card, and
where no agent's state-
ment has been submitted,
BLM may take appro-
priate action to establish
the circumstances under
which the signature was
stamped on the card-_

LANDS SUBJECT TO

1. Public lands in national for-
ests are presently open to
oil and gas leasing re-
gardless of whether they
are part of an officially
designated wilderness
area. However, where the
land is within such an
established wilderness
area, the Secretary of
Agriculture has the stat-
utory authority to pre-
scribe reasonable stipula-
tions for the protection of
the wilderness character
of the land consistent
with the use of the land
for the purpose of the
lease, although only the
Secretary of the Interior
may close the land to
leasing or prohibit the
issuance of a lease _
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OIL AND GAS LEASES-Con.
LANDS SUBJECT TO-Continued

2. An oil and gas offer embrac-
ing land in the bed of a
navigable river, which is
State land, is properly
rejected __--_--__

REINSTATEMENT

1. Under 30 U.S.C. § 188(c)
(1970), the Secretary of
the Interior has no au-
thority to reinstate an oil
and gas lease terminated
by operation of law for
failure to make, timely
payment of rental, unless
the rental payment is
tendered at the proper
office within 20 days of:
the due date

2. Cashing of an oil and gas
rental check, received
more than 20 days after
due, does not constitute
a waiver which would
permit reinstatement of a
terminated lease in viola-
tion of 30 U.S.C. § 188(c)
(1970), despite wording
on the check 'that "by
endorsement this check
when paid is accepted in

'full payment * * *"
RIGHTS-OF-WAY LEASES

1. Wherea protest against the
United States entering
into a compensatory roy-
alty agreement pertain-
ing to oil and gas under-
lying a railroad right-of-
way pursuant to the Act
of May 21, 1930, 46 Stat.
373, 30 U.S.C. § 301 et
seq. (1970), is based upon
an assertion that the
protestants have title to
the oil and gas under the
right-of-way, the protest
will be properly dismissed
if it is found the United
States has title to those
minerals _- -
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OIL AND GAS LEASES-Con.
RIGHT-OF-WAY LEASES-Continued

2. Although the grants of a
right-of-way to a railroad
under sec. 2 of the Act of
July 1, 1862, and of title
to odd-numbered sections
of land under section 3
of that Act were grants
in praesenti, the railroad's
interest in the right-of-
way land stems solely
from sec. 2. There is no
difference in its interest
in portions of the right-
of-way land which cross
even-numbered sections
of land and in portions
which cross odd-num-
bered sections. Minerals
underlying, the right-of-
way were reserved to the
United States in both
instances _-_-__-__

3. Title to the oil and gas de-
posits underlying the
right-of-way granted to
a railroad by the Act of
July 1, 1862, 12 Stat.
489, did not pass under
a patent to the land that
the. right-of-way crosses.
Rather, title remains in
the United States

4. The Secretary of the Interior
does not have authority
under the Right-of-Way
Oil and Gas Leasing Act
of May 21, 1930, 30
U.S.C. § 301 - et seq.
(1970), to dispose of de-
posits of oil and gas
underlying a railroad
right-of-way granted pur-
suant to the Act of Mar.
3, 1875, when the lands
traversed by the right-of-
way were later patented
under the Act of Apr. 24,
1820) without any reser-
vation for minerals. In
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OIL AND GAS LEASES-Con.
RIGHT-OF-WAY IHASES-Continued

such case, title to the
mineral estate was in-
cluded within the grant
to the patentee __-_

5. It is improper to dismiss a pro-
test against issuance of an
oil and gas lease ap-
plied for pursuant to
the Act of May 2, 1930,
30 U.S.C. § 301 et seq.
(1970), for lands under-
lying a railroad right-of-
way granted under the
Act of Mar. 3, 1875, when
the lands traversed by

* the right-of-way were
later patented without
a reservation f or minerals.
In such case title to the
mineral estate underlying
the right-of-way is no
longer held by the United
States and, therefore, a
lease issued pursuant to
the 1930 Act is void and
must be canceled

STIPULATIONS

1. Applicants for oil and gas
leases may be required to
accept a stipulation as
reasonable and in the
public interest and in ac-
cord with national and de-
partmental policy, which
stipulation: requires les-
sees to engage the services
of a qualified profes-
sional archaeologist to
conduct a survey of the
areas to be disturbed for
evidences of archaeolog-
ical or historic sites or
materials with the cost
to be borne by the les-
sees, but such archaeo-
logist: is not required
to work only under the
authority of a current
Antiquities Act permit.__
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PATENTS OF PUBLIC LANDS
GENERALLY

1. An application for patent to
school lands in place, pur-
suant to 43 U.S.C. § 871a
(1070), which request an
exclusion of the right-of-
way granted under the
Act *of July 1, 1862,
as amended July 2, 1864,
must be rejected. Such
a patent must be issued
"subject to" the right-of-
way _

2. In the absence of legislation
by Congress, a patent
from the United States
does not convey an im-
plied easement by way
of necessity across public
land --------------

EFFECT

1. The Bureau .of Land Man-
agement has the au-
thority to impose a stipu-
lation on an oil and gas
lease covering reserved
minerals on patented
lands, which would re-
quire archaeological in-
vestigation and excava-
tions by lessee, _-__-__

PRACTICE BEFORE THE DEPART-
MENT

(See also Rules of Practice.)

PERSONS QUALIFIED TO PRACTICE

1. An individual not otherwise
entitled to practice before
the Department who is a
full-time employee of two
affiliated corporations
may represent the cor-
porations before the De-
partment on the basis of
the regulation (predi-
cated upon statutory au-
thority), which provides
that an officer or a full-
time employee of :a cor-
poration is qualified to
practice before the De-
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PRACTICEBEFORE THE DEPART-
MENT-Continued :

PERSONS QUAIIED TO PRACTICE-. X
Continued 'sage

partment on behalf of the
corporation with respect
to a particular matter --

PRIVACY ACT
1. Where it does not appear that

the notice required by
sec. 7(b) of the Privacy
Act of 1974 regarding the
disclosure of a social se-
curity number was given,
an oil and gas lease offer
on a drawing card filed in
a simultaneous drawing
procedure should not be
considered defective sole-
ly because the applicant
omitted designatng the
social-security number on
the card as provided
thereon ___

RAILROAD GRANT LANDS
1. Legal title, although not

record title, to granted
lands passes to a railroad
under a railroad land
grant act upon the filing
of a map of definite
location of the railroad
and such title is subject
to divestiture-by adverse
possession under state
laws prior to the issuance
of patent to the granted
lands _

2. Where land within the pri-
mary limits of a railroad
land grant is excluded or
reserved by the terms of
the granting act, the
adverse possession of one
who asserts only that he
has satisfied the statute
of limitations of a particu-
lar State will not divest
the United States of its
title or invest the adverse
possessor with any inter-
est in.the land _
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RAILROAD GRANT LANDS-Con.

3. Where land within. the pri-
mary limits of a railroad
liid grant is not excluded
or reserved by the terms
of the granting act, the
statute operates to vest
title' in; the railroad at
the- timeX the railroad
qualifies to receive it. It
is: a grant in praesenti,
regardless of whether the
Uiied States has issued
its patent or certificate _

4. Lands khown to be mineral in
character (except for 'coal
or iron) at the time of
definite location of a rail-
road are excluded from
the grant of place lands to

"the railroad even though
the lands may later lose
their minral character.

5. The period for determination
by the Department of the
Interior whether public
land included within the
primary limits of a legis-
lative grant-in-aid of the
construction of: a railroad
which' excepts mineral

-land 'is mineral in char-
-acter extends to the' time
of issuance of patent to
the railroad company_

6. Where the purchaser from the
-railroad of unpatented
land believed at the time
' of his purchase that the
land was mineral, and
there was physical evi-
dence of its mineral char-
acter, or .if conditions
were such that the pur-

* chaser should have known
then that the land was
excepted from the grant

' to the railroad, he- was
not a purchaser in good
faith within the "innocent
purchaser" proviso of sec-

1

1

1

RAILROAD. GRANT LANDS-Con.
tion 321(b) of the.Trans-
portation Act of.1940-

7. When the-Department of
the Interior finds that
public, land within the
place -limits of a legisla-
tive grant-iniaid g.of the
construction of a rail-
road., was mineral in
character,.: and the rail-
road, company challenges
such finding, a hearing

, should be .granted at
which the. Department
has the .obligation of
mald4 a' prima fAcie case
of mineral character,
whereupoh the company
has the burden of estab-
lishing npnmineral char-
acter by. a preponderance
of the evidence .

8. Although the grants of.. a
right-of-way to a railroad
under sec. 2 of the Act of
July 1,. 1862, and of title
to odd-numbered sections
of land under section 3 of
that Act .were grants. in
praesenti, the railroad's
interest in the right-of-
way, land .stems solely
from see. 2. There is no
difference in its interest
in portions of the right-of-
way land which cross
even-numbered sections
of land and in portions
which cross odd-num-
bered sections. Minerals
underlying the right-of-
way were reserved to the
United States in both
instances .-----_-_____

9. The Secretary of the Interior
does not have authority
under the Right-'of-Way
Oil and Gas Leasing Act
of May 21, 1930, 30
U.S:C. § 301 et seq.
(1970), to dispose of
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RAILROAD GRANT LANDS-Con.
deposits of oil and gas
underlying a railroad
right-of-way granted pur-
suant to the Act of
Mar. 3, 1875, when the
lands traversed by the
right-of-way were later
patented under the Act
of Apr. 24, 1820, without
any reservation for min-
erals. In such case, title
to the mineral estate was
included within the grant
to the patentee -------

10. A railroad right-of-way,
granted under the Act of
July 1, 1862, 12 Stat.
.489, as amended by Act of
July 2, 1864, 13 Stat. 356,
crossing a school section,
does not'constitute lands
"otherwise disposed of by
the United States" within
the ambit of the school
indemnity statutes.
Therefore a rejection of
an indemnity selection
application, offering such
base, is proper ___

REGULATIONS

(See also Administrative Proce-
dure.)

APPLICABILITY
1. To the extent they do not

vitiate the purposes or
provisions of the Alaska
Native townsite law, the
provisions of the non-
Native Alaska townsite
law are to be applied in
the disposition of Native
townsite lands; in such
cases, references to the
Act of Mar. 3, 1891, 43
U.S.C. § 732 (1970), in
the documents relating
to a Native townsite are
not pro forma, and the
non-Native townsitev pro-
visions may be applied-

195

364

47

RES JUDICATA
1. A federal district court jury

verdict in a suit to cancel
desert land patents, that
the entrymen and their
purchaser under an illegal
executory contract . did
not commit fraud against
the United States, does
not collaterally estop this
Department from adju-
dicating a contest
grounded on the illegal
executory contract
against the purchaser's
own entry, because the
legal standard applicable
in the subsequent contest
is different than that in
the fraud action-a desert
land entry can be subject
to cancellation for acts
that do not constitute
fraud _

RIGHTS-OF-WAY

(See also Indian Lands)

GENERALLY

1. Where a protest against the
United States entering
into a compensatory roy-
alty agreement pertain-
ing to oil and gas underly-
ing a railroad right-of-
way pursuant to the Act
of May 21, 1930, 46 Stat.
373, 30 U.S.C. § 301 et
seq. (1970), is based upon
an assertion that the pro-
testants have title to the
oil and gas under' the

,-right-of-way, the protest
will' be properly dis-
missed if it is.found the
United States has title to
those minerals -- __

2. The Act of July 26, 866,
R.S. 2477, 43 U.S.C.
§932' (1970), grants a
right-of-way for the con-
struction of highways
overI public lands not
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RIGHTS-OF-WAY-Continued
GENERALLY-Continued

reserved for public uses.
Where the Bureau of
Land Management closes
a 400-foot haul road,
formerly part of a right-
of-way issued to the
Oregon State Highway
Department on Oregon
and California revested
land for a material site,
without considering the
implications of the
statute, and appellant
submits evidence showing
that the road has been
used by the public for
many years, the decision
will be set aside and the
case will be remanded for
a determination of
whether a highway has
already been established
under the statute or, if
not to afford appellant
an opportunity to file an
application for a right-
of-way under 43 CFR
2822.1-2 __ ---

3. In the absence of legislation
by Congress, a patent
from the United States
does not convey an im-
plied easement by way of
necessity across public
land _---- ----------

4. In order to establish an
easement by way of
necessity, the requisite
necessity must exist at
the time of the convey-
ance. Moreover, if the
necessity ceases to exist,
the easement also ceases
to exist. When other
means of access are
available, even though
less convenient a way
of necessity will not be
recognized or the. impli-
cation becomes subject

Page
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RIGHTS-OF-WAY-Continued
GENERALLY-Continued

to control of other cir-
cumstances

ACT OF MARCH , 1875
1. The Secretary of the Interior

does not have authority
under the Right-of-Way
Oil and Gas Leasing Act
of May 21, 1930, 30
U.S.C. § 301 et seq. (1970),
to dispose of deposits of
oil and gas underlying a
railroad right-of-way
granted pursuant to the
Act of Mar. 3, 1875, when
the lands traversed by
the right-of-way were
later patented under the
Act of Apr. 24, 1820,
without any reservation
for minerals. In such
case, title to the mineral
estate was included with-
in the grant to the
patentee =____-__

ACT OF JANUARY 21, 1895

1. A decision by the Bureau of
Land Management re-
jecting a logging road
right-of-way application
as not in the public
interest will be affirmed
in the absence of suffi-
cient reasons to the con-
trary __--_---- _--_-_-_

ACT OF MARCH 4, 1911

1. Under 43 U.S.C. § 961 (1970)
and 43 CFR 2802.1-7(a),
an applicant has no right
to a hearing in connection
with original charges for
use and, occupancy of a

communication site, and
a hearing pursuant to a
request under 43 CFR
4.415 will not be granted
where applicant fails to
make specific allegations
or. offer specific proof to
show in what factors a
Departmental, appraisal
is in error __-__-_-_
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RIGHTS-OF-WAY-Continued
ACT OF MARCH 4, 1911-Con3tinued

2. Without' convinoing evidence
that charges- prescribed
under 43 11S.C.: § 961
(1970) and R43 CF
2802.1-7 for use and
occupancy of ' a ommu-
nication site are excessive,
charges properly pre-

* scribed by an authorized
officer will be sustained
on appeal Ž _.

3. Department regulation; 43
CFR 28021-7 contem-
plates-that a charge will

.,be initially established
for the entire term of the

' grant of a communication
site right-bf-way ___-__

APPLICATIONS

1. The Act' of July 26, 1866,
RS. 2477, 43 U...
§ 932 (1970), grants a
right-of-way for the con-
struction of highways
over public lands not
reserved for public uses.
Where the Bureau of
Land Management closes
a 400-foot haul road,
formerly part of a right-
of-way issued to the Ore-
gon State Highway De-
partment on Oregon and
California revested land
for a material site, with-
out considering the im-
plications of the statute,
and appellant submits
evidence showing that the
road has been used by the
public for many years,
the decision will be set
aside and the case will be
remanded for a determi-
nation of whether a high-
way has already been
established under the

statute or, if not to afford
appellant an opportunity
to file an -application for

Tage
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RIGHlTS-OF-WAY-Continued:
APPLICATIONS-Continuedc

a right-of-way under 43
FR 2822.1-2 _

2. A decision by the -Bureau of
Land Management re-

- jecting a logging road
right-of-way application
as :not in;' the public

.interest will be affirmed
in the absencbbof sufficient
reasons to the contrary 

NATURE OF INTEREST GRANTED

1. Although the grants of a
right-of-way to arailroad
under sec. 2 of the Act of
July 1, 1862, and of title
'to odd-numbered sections
of land under section.3 of
that Act were grants in
praesenti, the railroad's
interestintheright-of-way
land stems solely from sec.
2. There is no difference
in its interest in portions
of the right-of-way land
which cross even-num-
bered sections of land and

' in portions which cross
-odd-numbered sections.
Minerals : underlying the
right-of-way were re-
served to the United
States in both instances__

2. Title to the oil and gas de-
posits underlying the
* right-of-way granted to
a railroad by the Act of
July 1, 1862, 12 Stat. 489,
did not pass under a
patent to the land that
the right-of-way crosses.
Rather, title remains in
the United States-__

3. The Secretary of the nterior
does not have authority
under the Right-of-Way
Oil and Gas Leasing Act
of May 21, 1930, 30
U.S.C. § 301 et seq.
(1970), to dispose of
deposits of oil and gas
underlying a: railroad
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RIGHTS-OFWAY-Continued:
NATURE OF INTEREST. GRANTED-

Continued
right-of-way granted pur-

- suant to the Act of.Mar.
3,: 1875, when the lands
traversed by the right-of-
way were. later'patented
under-the Act.of Apr. 24,
1820, without any reser-
vation for: minerals.) In
such, casei title to the
mineral estate was in-
cluded within the grant
to the patentee---

RULES OF PRACTICE '

(See also Appeals, Contests and
Protests, Contracts, Federal
Coal Mine. Health and
Safety Act of 1969, Hearings,
Indian Probate, Practice Be-
for the Department.)

GENERALLY
1. A stipulation as to procedure

only involving two ap-
peals. arising under the
.same contract is disre-
garded where following

* the submission of simul-
taneous briefs under a
cross motions for sum-
mary judgment proce-
dure, the Board finds
some of the terms of the
stipulation in which it
had acquiesced to be at
variance with the rule in
the Court of Claims
against the splitting of
the cause of action under
a single and indivisible
contract and that ad-
herence to the stipulation
could be prejudicial to
the contractor in certain
foreseeable circumstances.
The stay of proceedings
provided for by the stip-
ulation with respect -to

one appeal is therefore
vacated and as a corollary

to such action the appel-

Page
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RULES OF PRACTICE-Continued
GENERALLY-Continued 'Page

lant is directed to file its.
'.cmplaint__ _ m __ 148

2. Finding that it has iherent
discretion to order con-
solidation of' appeals in
appropiiate cases, the
Board orders the consol-
idation of two appeals
which the appellant has
asserted involve common
questions of law' and fact

' and which, in any event,
arose under the same con-
tract,' involve the same

- attorneys and, presum-
ably, the same witnesses 148

APPEALS
Generally

1. A stipulation as to procedure
only involving two p-
peals arising 'under the
same contract is disre-
regarded where'following
submission of simultan-
eous briefs wnder a cross
motions for summary
judgment procedure, .the
Board finds some of the
terms of the stipulation
in which it had acquiesced
to -be at variance with
the rule in the Court of
'laims against the split-

ting of the cause of action
under a single and indi-
visible contract and that
adherence to the sitpula-
tion could be prejudicial
to the contractor in cer-
tain foreseeable ircum-
stances. The stay of pro-
ceedings provided for by
the stipulation with re-
spect to one appeal is
therefore vacated and as
a corollary to such action
the appellant is directed
to file its complaint --- * 148
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RULES OF PRACTICE-Continued
APPEALS-Continued

Generally-Continued
2. Finding that it has inherent

discretion to order con-
: solidation of appeals in

appropriate cases, the
Board orders the con-
solidation of two appeals
which the appellant has
asserted involve common
questions of law and
fact and which, in any
event, arose under the
same contract, involve
the same attorneys and,
presumably, the same
witnesses ------ __-__

3. Upon appeal from a decision
of an Administrative Law
Judge, the Board of Land
Appeals may make all
findings of fact and con-
clusions of law based
upon the record just as
though it were making
the decision in the first
instance --- __-_-_-_

4.. Since the Bureau of Land
Management has no au-
thority to issue a public
land order withdrawing
land, such authority
existing only in the Secre-
tary, the Under Secre-
tary, and the Assistant
Secretaries of the Depart-
ment of the Interior,
recommendations by of-
ficers of the Bureau of
Land Management relat-
ing to withdrawals are
not subject to review
under the provisions of
43 CFR 4.450-2 or 43
CFR 4.410 _- -

Dismissal

1. Where a construction con-
tractor failed to appeal
from a notice of termina-
tion for default which
included findings that the

Tage
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RULES OF PRACTICE-Continued
APPEALS-Continued

Dismissal-Continued
contractor's delay in per-
forming the work was not
due to excusable causes,
but did file a timely ap-
peal from* a damage. as-
sessment for, inter alia,
the increased cost of
completing the work, the
Board denied the Gov-
ernment's motion -to
strike paragraphs of the
complaint alleging that
the contractor's delay was
due to excusable causes
and that the termination
for default was improper
since under the so-called
Fulford doctrine, which
has been held equally ap-
plicable to construction
contracts, an appeal from
a damage or excess cost
assessment following a
termination for default
allows the contractor to
contest the propriety of
the termination

2. Where certain paragraphs of
a complaint filed by a
construction contractor
in an appeal from a
damage assessment fol-
lowing a termination for
default raised issues as to
the propriety of the ter-
mination, the Board de-
nied a Government mo-
tion to strike those para-
graphs based on conten-
tions that the contractor
had agreed that delay in
completion of the work
was not excusable and
that the contractor's
agreement to a revised
date for completion of
the work precluded it
from raising issues as to
the excusability of delays

Page
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RULES OF PRACTIC-Continued
APPEALS-Continued

Dismissal-Continued
occurring prior .to. the
agreement, since it is
well settled that accord
and satisfaction is an
affirmative defense which
must be pleaded and
proved and that allega-
tions of accord and satis-.
faction raise factual issues
as to the intent of the
parties at the time of the
alleged accord -

3. An appeal by a concession-
aire at a wildlife refuge
who alleges that Govern-
ment harassment of the
public, failure to repair

.roads and other actions
resulted in a decrease of
business and who seeks
therefor to be relieved of
payment of a semi-annual
franchise fee of 3 percent
of gross receipts required
under the concession
agreement and given the
right to sell beer, inter
alia, is dismissed for
lack of jurisdiction, since
the agreement contains

-no adjustment provisions
: and the relief requested

entails reformation of the
agreement, 'but is re-
manded to the contract-
ing officer, who has wide
discretion under the
agreement to provide re-
lief, for further considera-
tion in the light -of the
Board's opinion __

Failure to Appeal:
1. Where a construction con-

tractor failed; to appeal
from a notice of termina-
tion for default which
included findings that the
contractor's delay in per-
forming the work was not

Page
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RULES OF PRACTICE-Continued
APPEALS-Continned :

Failure to Appeal-Con.
due to excusable causes,
but did file a timely ap-
peal from a damage as-
sessment for, inter alia,
the increased cost of
completing the work, the
Board denied the Gov-
ernment's motion to
strike paragraphs of the
complaint alleging that
the contractor's delay was
due to excusable causes
and that the termination
for default was improper
since under the so-called
Fulford doctrine, which
has been held equally
applicable to construction
contracts, an appeal from
a damage or excess cost
assessment following a
termination for default
allows the contractor to
contest the propriety of
the termination

Hearings
1. Cross motions for summary

judgment are denied
where the Board finds
the stipulated record fur-
nishes an insufficient basis
for an informed judg-
ment and that a hearing
will be required for deter-
mining the merits of the
entitlement question pre-
sented for decision

2. The regulations do not pro-
vide for hearings as a
matter of right on tres-
pass violations involving
a section 15 grazing. les-
see. For the B6ard of
Land Appeals to exercises
its discretion under 43
CFR 4.415 and order a
hearing, the appellant
must allege facts which,
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RULES OF-PRACTICE-Continued:
APPEAIS-Contianed

Hearings-Continued
if proved, ould entitle
him to the relief sought

3. A eqtist for a hearing pur-
suatt -to 4 CFR 4.415
for the purpose of taking

' testuiony on the Bureau
of Land Mnagenient's
'continued refusal" to

' estore'land in a reciama-
tion withdrawal to entry
will be 'denied. An appeal
from a decision declaring
mining claims and ill-
sites' null and void ab

; initio because the lands
are in the withdrawal
may not serve as the ve-
hicIe for petitioning Ithe
Secretary of the Interior
to revoke the withdrawal.
Furthermore, even if the
withdrawal were revoked
and the lands opened to
entry, this action could
not revive mining claims
which were void when
located while the with-
drawal was in effect and
the land closed to entry
under the mining laws-

4. It is within the discretion of
the Board of Land Ap-
peals to grant a request
for a hearing on a ques-
tion of fact. In order to
warrant such a hearing,
an appellant must at
least allege facts which,
if proved, would entitle
him to the relief sought--

Motions
1. Where aconstruction contrac-

tor failed to appeal from
a notice of, termination
for default which included
findings that the con-
tractor's delay in per-
forming the work was not
due to excusable causes,

RULES-OF PRACTICE-Continued
A r A - Is A
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Motions-Continued
but did file a ' timely
appea from a damage
asse.ssment for, inter alia,
the increased cost -of

- i- completing the work, 'the
Board denied the Gov-
ernments -motion to
strike aragtaphs of' the
complaint alleging that
the contractor's delay was
due t excusable causes
and that the termination
for default was improper
since under the so-called

- FPulford doctrine, which
has been held;. equally
applicable to construction
contracts, an appeal from
a damage or excess cost
assessment following a

- termination for default
allows the contractor to
contest the propriety of
the termination-

2. Where certain paragraphs of
a complaint filed by a
construction contractor in
an appeal from a damage
assessment following a
termination for default
raised issues as to the
propriety of the ter-
mination, the Board
denied a Government mo-

- tion to strike those para-
graphs based on conten-
tions that the contractor
had agreed that delay in
completion of the work
was not excusable and
that the contractor's
agreement to a revised
date for completion of the
work precluded it from
raising issues as to the
excusability of delays
occurring prior to the

'agreement, since it is
wnII vtst .L ra - tAuu'J
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RULES OF PRACTICE-Continued '
APPEALS-Continued: :

Motions-Continued
and satisfaction is an
affirmative defense which
must be pleaded and
proved and that allega-
tions of accord and satis-
faction raise factual issues
as to the intent of the
parties at the time of the
alleged accord __- ___

3. Cross motions for summary
judgment are denied
where the Board finds the
stipulated. record fur-
nishes an insufficient basis
for an informed judgment
and that hearing will
be required for deter-
mining the merits of the
entitlement question pre-
sented for decision_

4. A stipulation as to procedure
only involving two ap-
peals arising i.under the
same contract is disre-
garded where. following
the submission of simul-
taneous briefs under a
cross motions for sum-
mary judgment proce-
dure, the Board finds
some of the terms of the
stipulation. in which it
had acquiesced to be at
variance with the rule
in the Court of Claims
against the splitting of
the cause of action under

.a .single and indivisible
contract and that ad-
herence to the stipula-

. tion could be prejudicial
to the contractor in cer-
tain foreseeable circum-
stances. The stay of
proceedings provided for
by the stipulation with
respect to one appeal is
therefore vacated and as
a corollary to such action
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RULES OF PRACTICE-Continued
APPEALS-Continued

Moti6ns-Continued
the appellant is directed
to file its complaint __

5. Finding that it has inherent
discretion to order con-
solidation of appeals in
appropriate cases, the
Board orders the consoli-
dation of two appeals
which the appellant has
asserted involve.common
questions of law and fact
and which, in any event
arose under the same con-
tract, involve the same
attorneys and, presum-
ably, the same *itnessesE

Reconsideration
1. Where in moving for recon-

sideration of a decision
denying its claim for

. constructive acceleration,
the contractor contended
that-the Bureau's failure
to promptly investigate
its claim of delay due to
unusually severe weather
amounted to a' denial
of a request for a time
extension and that the
denial plus other actions
of Bureau inspectors con-
stituted an order to com-
plete the work: by the
specified complotion date
irrespective of excusable
delay and thus was an
acceleration order, the
Board ruled that a denial
of a request for a time
extension was insufficient
in and of itself to con-
stitute constructive ac-
celeration and eviewing
the evidence, affirmed the
denial of the claim, hold-
ing that the- actions of
the inspectors: wete re-
garded as suggestions by
f.hn ennnrnne nr onA 9e
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RULES OF PRACTICE-Continued
APPEALS-Continued

Reconsideration-Con.
cepted or rejected de-
pending on whether the
suggestions were practi-
cal or economical _-___

2. Where a petition for recon-
sideration of a previous
Board decision applying
departmental contest pro-
cedures to Alaska Na-
tive allotment applica-
tions fails to show that
the original decision was
erroneous in any matter,
the original decision will
be sustained _____

Standing to. Appeal
1. A city organized under Alaska

State law has standing to
appeal from the rejection
of its application for
townsite deeds to land
within its city limits, and
the awarding of deeds to
occupants of the townsite
lots at the time of final
subdivisional survey

2. One having no right or
privilege to the use or pos-
session of Indian lands by
way of a lease, permit or
license has no standing to
appeal under 25 CFR
Part -2- 

GOVERNMENT- CONTESTS

1. A federal. district court jury
verdict in a suit to cancel
desert land patents, that
the entrymen and their
purchaser under an illegal
executory contract did not
commit fraud against the
United States, does not
collaterally estop this De-
partment from adjudicat-
ing a contest grounded on
the illegal executory con-
tract against the pur-
chaser's own entry, be-
cause the legal standard
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RULES OF PRACTICE-Continued
GOVERNMENT CONTESTS-Col.

applicable in the subse-
quent contest is different
than that in the fraud
action-a desert land en-
try can be subject to can-
cellation for acts that do
not constitute fraud __

2. In the case of a desert land
entry contestee who vio-
lates the 320-acre limita-
tion on holding desert
land because he is the
"purchaser" of two other
320-acre entries under an
illegal executory contract
to convey after patent, all
entries held by the "pur-
chaser" are subject to
cancellation, and the De-
partment may proceed by
way of contest against the
"purchaser's" own entry,
which was not a subject
of the illegal contract--

3. Where the Bureau of Land
Management determines
that an Alaska Native
allotment application
should be rejected: be-

- cause the land was not
used and occupied by the
applicant, the BLM shall
issue a contest complaint
pursuant to 43 CFR
4.451 et seq. Upon receiv-
ing a timely answer to
the complaint, which an-
swer raises a disputed
issue of material fact, the
Bureau will forward the
case file to the Hearings
Division, Office of Hear-
ings and Appeals, De-
partment of the Interior,
for assignment of an Ad-
ministrative Law Judge,
who will proceed to sched-
ule a hearing at which
the applicant may pro-
duce evidence to establish
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RULES OF PRACTICE-Continued
GOVERNMENT CONTESTS-Con.

entitlement to his allot-
ment _--_-- __

4. In a.mining contest, a matter
not charged in the com-
plaint may only be con-
sidered by the Admims-
trative Law Judge if it
was raised at the hearing
without objection and the
contestee was fully aware
that the issue was raised-

HEARINGS

1. When the Department of the
Interior finds that public
land within the place
limits of a legislative
grant-in-aid of the con-
struction of a railroad was
mineral in character and
the railroad- company
challenges such finding,
a hearing should be
granted at which the
Department has the ob-
ligation of making a
prima facie case of min-
eral character, whereupon
the . company has the
burden of establishing
nonmineral character by
a preponderance- of the
evidence - -- _

2. A request for a hearing pursu-
ant to 43 CFR 4.415 for
the purpose of taking
testimony on the Bureau
of Land Management's
"continued refusal" to
restore land in a reclama-
tion withdrawal to entry
will be denied. An appeal
from a decision declaring
mining claims and mill-
sites null and void ab
initio because the lands
are in the withdrawal may
not serve as the vehicle
for petitioning the Secre-
tary of the Interior to
revoke the: withdrawal.
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RULES OF PRACTICE-Continued
HEARINGS-Continued

Furthermore, even if the
withdrawal were revoked
and the lands opened to
entry, this action could
not revive mining claims
which were void when
located while the with-
drawal was in effect and
the land closed to entry
under the mining laws --

3. Under 43 U.S.C. § 961 (1970)
and 43 CFR 2802.1-7(a),
and applicant has no right
to a hearing in connection
with original charges for
use and occupancy of a
communication site, and
a hearing pursuant to a
request under 43 CFR
4.415 will not be granted
where applicant fails to
make specific allegations
or offer specific proof to
show in what factors a
Departmental appraisal is
in error__ __---

PROTESTS

1. It is improper to dismiss a
protest against issuance
of an oil and gas lease ap-
plied for pursuant to the
Act of May 21, 1930, 30
U.S.C. § 301 et seq.
(1970), for lands under-
lying a railroad right-of-
way granted under the
Act of Mar. 3, 1875, when
the lands traversed by the
right-of-way were later
patented without a reser-
vation for minerals. In
such case title to the
mineral estate underly-
ing the right-of-way is no
longer held by the United
States and, therefore, a
lease issued pursuant to
the 1930 Act is void and
must be canceled - 195 
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IDEX-DIGEST

SCHOOL LANDS
GENERALLY

1. When title to an entire in-
place school section has
passed to the state,. the
United States no longer
has a property interest
therein and the land is
no longer subject to loca-
tion under the mining
laws -------

2. An application for patent to
school lands in place,
pursuant to 43 U.S.C.
§ 871a (1970), which re-
quests an exclusion of
the right-of-way granted
under the Act of July 1,
1862, as amended July 2,
1864, must be rejected.
Such a patent must be
issued "subject to" the
right-of-way- _

3. A State is entitled to in-
demnity for school lands
which it did not acquire
by reason of a fractional
township. Where the frac-
tional township is created
by reason of the incursion
of a navigable body of
water, the State, by
taking indemnity does
not hereby grant to the
United States the bed
of the navigable body of
water -----------------

INDEMNITY SELECTIONS

1. A railroad right-of-way,
granted under the Act
of July 1, 1862, 12 Stat.
489, as amended by Act of
July 2, 1864, 13 Stat. 356,
crossing a school section,
does not constitute lands
"otherwise disposed of by
the United States"
within the ambit of the
school indemnity stat-
utes. Therefore a rejec-
tion of an indemnity
selection application, of-
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SCHOOL LANDS-Continued
INDEMNITY SELECTIONS-Continued

fering such base, is
proper _ _- =-__

2. A State is entitled to indem-
nity for* school lands
which it did not acquire
by reason of a fractional
township. Where the frac-
tional township'is created
by reason of the incursion
of a navigable body of
water. The State, by tak-
ing indemnity does not
hereby grant to the
United States the bed of
the navigable body of
water _-- -- --- -- __

SECRETARY OF THE INTERIOR
1. Since- the Bureau of Land

Management has no au-
thority to issue a public
land order withdrawing
land, such authority ex-
isting only in the Secre-
tary, the Under Secretary
and the Assistant Secre-
taries of the Department
of the Interior; recom-
mendations by officers of
the Bureau of Land Man-
agement relating to with-
drawals are not subject
to review under the. pro-
visions of 43 CFR 4.450-2
or 43 CFR 4.41_____

2. The Secretary has' authority
to correct an erroneous
government survey under
43 U.S.C. §2(1970) _-

STATE LANDS

1. The States possess-dominion
over the beds of all navi-
gable streams within their
borders - - _-__

2. An oil and gas offer embracing
land in the bed of anavi-
gable river, which is State
land, is properly rejectedc
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INDEX-DIGEST

STATE LAWS
1. Possession of federal land for

the period of a state's
statute of limitations,
which may create title
rights in an adverse pos-
sessor to nonfederal land,
cannot affect the title of
land belonging to the
United States. Where
there is' no other accept-
able basis for a belief
that a claimant has title
other than mere adverse
possession under such a
state law, there is no
claim or color of title
recognizable under the
Color of Title Act, 43
U.S.C. § 1068 (1970)_-_

STATE SELECTIONS

(See also School Lands.)

1. A railroad right-of-way,
granted under the Act of
July 1, 1862, 12 Stat. 489,
as amended by Act of
July 2, 1864, 13 Stat.
356,, crossing a school
section, does not consti-
tute lands "otherwise dis-
posed. of by the United
States" within the ambit
of the school indemnity
statutes. Therefore a re-
jection of. an indemnity
selection application; of-
fering such base, is
proper _-- _- -_--- -_-_

STATUTES
1. The Bureau of Land Manage-

ment has the: authority
to impose 'a stipulation
on an oil and gas lease
covering reserved min-
erals on patented lands,
which would require ar-
chaeological investiga-
tion and excavations, by
lessee _ ----------
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STATUTORY CONSTRUCTION
GENERALLY

1. Sec. 5(b) of the Act of May 25,
1948 (62 Stat. 269) is not
applicable to those tribal
lands upon which the
Flathead Irrigation Proj-
ect's Kerr Substation and
Switchyard are located-_

TETON DAM DISASTER
ASSISTANCE ACT

LOSS OF PROPERTY

1. Congress, by including the
word "directly" as the
modifier of "resulting" in
sec. 2 of the Teton Dam
Disaster Assistance Act,
Sept. 7, 1976, 90 Stat.
1211, so as to provide
that all persons suffering
loss of property "directly
resulting" from the fail-
ure of that dam are
entitled to receive full
compensation from the
United States, limited the
scope of the Govern-
ment's liability for claims
under the Act _ I---

2. The laws of the State of Idaho,
utilized pursuant to sec.
3(a) of the Teton Dam
Disaster Assistance Act,
Sept. 7, 1976, 90 Stat.
1211, provide that remote
damages are not com-
pensable. Where alleged
damages in lost tourist
business are predicated
on the washing out of a
portion of a highway
some 50 miles south of
the appellant's resort,
such damages are too re-
mote to permit recovery

TITLE
GENERALLY

1. The Secretary of the Interior
does not have authority
under the Right-of-Way
Oil and Gas Leasing Act
of May. 21, 1930, 30
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INDEX-DIGEST

TITLE-Continued
GENERALLY-Continued

U.S.C. §301 etseq. (970),
to dispose of deposits of
oil and gas underlying a
railroad right-of-way
granted pursuant to the
Act of Mar. 3, 1875, when
the lands traversed by the
right-of-way were later
patented under the Act
of Apr. 24, 1820, without
any reservation for min-
erals. In such case, title
to the mineral estate was
included within the grant
to the patentee _-_____

2. In public land law, the term
"equitable title" is used
to describe the interest
held by an entryman
who, upon full compliance
with requirements of the
law, has rights in the
land superior to all other
claims, and is entitled to
issuance of patent by the
Federal government,
which holds only legal
title to the land _

TOWNSITES
1. The date determinative of the

rights of occupants of
Alaska Native townsite
land is the date of final
subdivisional survey, not
the date of patent; if,
at the date of final sub-
divisional survey, the lots
are occupied by non-
Natives as well as Na-
tives, the lots will be
disposed of under both
the non-Native and Na-
tive townsite provisions-

TRESPASS
GENERALLY

1. Where timber on Federal
land is cut for com-
mercial purposes by one
who knows that no patent
has issued and who oc-
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TRESPASS-Continued
GENERALY-Contined

cupies the land either as a
mining claimant or as one
who is engaged in at-
tempting to defeat the
interests of third parties
by adverse possession, the
taking of the timber con-
stitutes a willful trespass
against the interests of
the United States.. If the
taking occurs after a
State court has issued its
decree quieting title in
the timber-taker against
all third parties but not
against the United States,
the taking will nonethe-
less constitute a trespass
if it is determined that
legal title had not passed
from the United States by
operation of law _

2. The term "grazing trespass"
as used in the context of
the Federal Range Code
refers to the grazing of
livestock on federal land
without an appropriate
license or permit or in
violation of the terms and
conditions of a license or
permit, and not to any
other special meaning
ascribed under other laws
and circumstances if in-
consistent with this
usage - _-_.- _--_-

3. Where a permittee was found
to have committed; re-
peated grazing trespasses,
a fine of twice the com-
mercial rate for foraging
such animals was war-
ranted in accordance with
the regulations

4. Where a grazing trespass is
willful, grossly negligent,
or repeated, disciplinary
action in the form of
suspension, reduction, or
revocation, or denial of
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INDEX-DIGEST

TRESPASS-Continued
GENERALLY-Continued

renewal of a grazing
license or permit may be
warranted. The regula-
tory factors, together
with any mitigating cir-
cumstances, should be
considered to determine
the extent of the reduc-
tion or other disciplinary
action-

5. In determining whether graz-
ing trespasses are "will-
ful," intent sufficient to
establish willfulness may
be shown by proof of
facts which objectively
show that the circum-
stances do not comport
with the notion that the
trespasser acted in good
faith or innocent mistake,
or that his conduct was

.so lacking in reasonable-
ness or responsibility that
it became reckless or
negligent _ _.- -

6. When the holder of a grazing
lease is found to have
violated regulations and
the terms of his lease
because his cattle have
trespassed on Federal
land, his lease may be
canceled when lesser sanc-
tions have proved to be
of no effect or when the
nature of the violation
demands such severity.
However, a decision can-
celing a lease will be set
aside where the District
Manager relied upon al-
leged trespasses of which

* the lessees had no notice
and which occurred after
a show cause notice had
issued, and the case will
be remanded for further
;proceedings
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WAIVER
1. Cashing of an oil and gas

rental check, received
more than 20 days after
due, does not constitute
a waiver which would
permit reinstatement of
a terminated lease in
violation of 30 U.S.C.
§ 188(c) (1970), despite
wording on the check
that "by endorsement
this check when paid is
accepted in full pay-
ment * * *------

WILDERNESS ACT
1. Public lands in national

forests are presently open
to oil and gas leasing re-
gardless of whether they
are part of an officially
designated wilderness
area. However, where the
land is within such an
established wilderness
area, the Secretary of
Agriculture has the stat-
utory authority to pre-
scribe reasonable stipula-
tions for the protection
of the wilderness charac-
ter of the land consistent
with the use of the land
for the purpose of the
lease, although only the
Secretary of the Interior
may. close the land to
leasing or prohibit the
issuance of a lease

WITHIDRAWALS AND
RESERVATIONS

GENERALLY

1. A request for a hearing pur-
suant to 43 CFR 4.415
for the purpose of taking
testimony on the Bureau
of Land Management's
"continued refusal" to
restore land in a reclama-
tion withdrawal to entry
will be denied. An appeal
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'INDEX-DIGEST

WITHDRAWALS AND RESERVA-
TIONS-Continued

GENERALLY-Continued

from a decision declaring
mining claims and mill-
sites null and void ab
initio because the lands
are in the withdrawal
may not serve as the
vehicle for petitioning the
Secretary of the Interior
to revoke the withdrawal.
Furthermore, even if the
withdrawal were revoked
and the lands opened to
entry, this action could
not revive mining claims
which were void when
located while the with-
drawal was in effect and
the land elosed to entry
under the mining laws-

2. Sec. 5(b) of the Act of May 25,
1948 (62 Stat. 269) is not
applicable to those tribal
lands upon which the
Flathead Irrigation Proj-
ect's Kerr Substation and
Switchyard are located--

AUTHORITY TO MAKE

1. Since the Bureau of Land
Management has no au-
thority to issue a public
land order withdrawing
land, such authority ex-
isting only in the Secre-
tary, the Under Secre-
tary,I and the Assistant
SecretAries of the Depart-
ment of the Interior,
recommendations by offi-
cers of the Bureau of
Land Management relat-
ing- to withdrawals are
not subject to- review
under the provisions of
43 CFR 4.450-2 or 43
CFR 4.410 _- -

EFFECT OF :

1. A color of title application for
- land which. has been

withdrawn for a stock-
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WITHDRAWALS AND RESERVA-
TIONS-Continued

EFFECT OF-Continued
driveway prior to any
conveyance in a color of
title applicant's chain of
title is properly rejected
as to such land _-____

2. Mining claims located on land
withdrawn from all forms
of entry are null and void
from the beginning _

RECLAMATION WITHDRAWALS
1. M\ining claims and millsites

located upon land which
has been previously with-
drawn from entry under
the mining laws by a first-
form reclamation with-
drawal are void ab initio.
Because Departmental
Order No. 2515 delegated
authority to revoke such
a withdrawal to the Bu-
reau of Reclamation with
the concurrence of the
Bureau of Land Manage-
ment, the land remains
withdrawn' from mining
locations when the Bu-
reau of Land Manage-
ment does not concur
with the recommendation
of the Bureau of Recla-
mation to revoke the
withdrawal and restore
the land to entry ------

2. A request for a hearing pur-
suant to 43 CFR 4.415 for
the purpose of taking
testimony on the Bureau
of Land Management's
"contirued refusal" to
restore landin a reclama-
tion withdrawal to entry
will be denied. An appeal
from a decision declaring
mining claims and mill-
sites null and- void ab
initio because the lands
are in-the withdrawal may
not serve as the vehicle
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INDEX-DIGEST

WITHDRAWALS AND RESERVA-
TIONS-Continued

RECLAXATION WITHDRAWALS-Con.

for petitioning the Secre-
tary of the Interior to
revoke the withdrawal.
Furthermore, even if the
withdrawal were revoked
and the lands opened to
entry, this action could
not revive mining claims
which were void when
located while the with-
drawal was in effect and
land closed to entry under
the mining laws ___

REVOCATION AND RESTORATION

1. A request for a hearing pur-
suant to 43 CFR 4.415
for the purpose of taking
testimony on the Bureau

- of Land Management's
"continued refusal" to
restore land in a reclama-

. tion withdrawal to entry
: will be denied. An appeal

from a decision declaring
mining claims and mill-
sites null and void ab
initio because the lands
are in the withdrawal
may not serve as the ve-

* hide for petitioning the
Secretary of the Interior
to revoke the withdrawal.
Furthermore, even if the
withdrawal: were revoked
and the lands opened to
entry, this action could
not revive mining claims
which were void when
located while the with-
drawal was in effect and
the land closed to entry
under the mining laws-

SPRINGS AND WATERHOLES 

1. Even though springs and
waterholes : withdrawn
from mineral entry by
Executive Order No. 107
may not be in use, they
nevertheless remain with-
drawn so long as they
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WITHDRAWALS AND RESERVA-
TIONS-Continued -

SPRINGS AND WATERLOES-Con.

provide sufficient water
for public watering pur-
poses ___- --------

STOCK-DRIVEWAY WITHDRAWAIS

1. A color of title application for
land which has been with-
drawn for a stock-drive-
way prior to any convey-
ance in a color of title
applicant's chain of title
is properly rejected as to
such land ___ _

WORDS AND PHRASES
1. "Agent." The word "agent"

as' used in 43 CFR
3102.6-1 requiring state-
ments of authority and
disclosure of interests in
oil and gas lease offers
by agents, does not in-
clude an employee who
has no discretionary au-
thority and merely acts
as the employer's
amanuensis in affixing the
employer's stamp on a
simultaneous oil and gas
lease offer entry card,
even if it is done out-
side the actual physical
presence. of the employer.
Any statement required
by the Bureau of Land
Management to establish
the identity of the per-
son who: stamped the
offeror's name on the
card must allow the of-
feror to. provide informa-
tion to establish whether
or not the: person was
an agent within the mean-
ing of 43 CFR 3102.6-1;
tmerely requiring the of-
feror to show the stamp
was affixed by him or
in his presence is not
sufficient _____- ___
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INDEX-DIGEST

WORDS AND PHRASES-Con.
2. "Grazing trespass." The term

"grazing trespass" as used
in the context of the
Federal Range Code re-
fers to the grazing of
livestock on federal land
without an appropriate
license or permit or in
violation of the terms
and conditions of a license
or permit, and not to
any other special mean-
ing ascribed under other
laws and circumstances
if inconsistent with this
usage - __---_----

3. "Hold by ossigiiment or other-
wise." The purchaser of
desert land under an
illegal executory con-
tract to convey the land
subsequent to patent
"holds" that land within
the meaning of the acre-
age limitation of section
7 of the Desert Land Act,
as amended, 43 U.S.C.
§ 329 (1970) - ____

4. "Innocent Purchaser." Where
the purchaser from the
railroad of unpatented
land believed at the time
of his purchase that the
land was mineral, and
there was physical evi-
dence of its mineral cha-
racter, or if conditions
were such that the pur-
chaser should have known
then that the land was
excepted from the grant
to the railroad, he was not
a purchaser in good faith
within the "innocent pur-
chaser" proviso of section

* 321(b) of the Transporta-
tion Act of 1940 __-_
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WORDS AND PHRASES-Con.:
5. "Public lands" are defined in

sec. 3(e) of the Alaska
Native Claims Settlement
Act, as follows: "Public
lands" means all Federal
lands and interests there-
in located in Alaska ex-
cept: () the smallest
practicable tract, as de-
termined by the Sec-
retary, enclosing land
actually used in connec-
tion with the administra-
tion- of any Federal 'in-
stallation, and (2) land
selections of the State of
Alaska which have been
patented or tentatively
approved under sec. 6(g)
of the Alaska Statehood
Act, as amended (72 Stat.
341, 77 Stat. 223), or
identified for selection by
the State prior to Jan 17,
1969.The "except" clause
contained in the defini-
tion of public lands in
sec. 3(c) of ANCSA must
be read as an expression
of Congressional intent
not to include particular
lands rather than as an
"exception" from lands
included in the general
definition of public lands

6. "Such permit" as used in sec.
3 of the Taylor Grazing
Act, 43 U.S.C. § 315b
(1970), providing for a
renewal of a grazing per-
mit does not mean only a
permit identical with the
terms and provisions of
the original __ __
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