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PREFACE

This volume of Decisions of the Department of the Interior covers
the period from January 1, 1964, to December 81, 1964. It includes
the most important administrative decisions and legal opinions that
were rendered by officials of the Department during the period.

The Honorable Stewart L. Udall served as Secretary of the Interior
during the period covered by this volume; Mr. James K. Carr served
as Under Secretary ; Messrs. Frank P. Briggs, John A. Carver, Ken-
neth Holum, and John M. Kelly served as Assistant Secretaries of the
Interior; Mr. D. Otis Beasley served as Administrative Assistant
Secretary ; Mr. Frank J. Barry served as Solicitor of the Department,
of the Interior. Mr. Edward Weinberg served as Deputy Solicitor.

This volume will be cited within the Department of the Interior

as“71 1L.D.”
W&&Q@

Secretary of the Interior.
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ERRATA
Page 2—Line 9, delete the word for and add was.

Page 2—Paragraph 4, line 5—ewristance should read existence.
Page 10--Footnote 3, line 2—Jack Carmen v. United Siates, 143 Ct. Cl. 747

(1958) should read Jack Carman.
Page 147—United States ». G. C. (Tom) Mulkern, A-27746 (Jenuary 19,

1962), should read (January 19, 19593).

Page 289—Paragraph 5—8 point, line 18—}3 CFR, 1964 Supp. 3123.4(1)
should read 438 OFR, 1964 Supp. 3123.2(4) (1).

Page 346—Footnote 14, line 5—82 Stat. 744 (1903) should read 32 Stat.

744 (1902).
Page 367—Footnote 3, line 3—Anthony P, Miller, Inc. ». U.8. 111 8¢. O 252,

830 (1948) should read 111 €. OL 252, 330 (1948).
Page 396-—Footnote 3, line 6—Robison, Transferee, 48 L.D. 384, should read

Robinson, Transferee, 48 L.D. 384,
Page 443—Paragraph 2, line 2--Irrigation District filed a Contest Ne 5740,

should read Contest No. 5740.
Page 447—0dd Page Nos. 449, 451, 453, 455 and 457, U.8. v. E. V. Pressentin

and Devisees of the H. A. Martin Hstate, should read H. 8. Martin Hstale.
Page 536—Line 18—Columbia Basin Project Act of Mar. 10, 1943 (47 Siat.

1}, 16) should read (57 Stet. 14, 16).

v
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‘ CUMULATIVE INDEX TO SUITS FOR JUDICIAL REVIEW OF -
o DEPARTMENTAL DECISIONS PUBLISHED peg INTERIOR DECISIONS‘ L
The table below sets out in alphabetlcal order, arranored accord-
ing to the last name of the first party named in the Department’
decision,all the’ departmental decisions pubhshed in' the Interior
Decisions, beginning with volume 61, judicial review of “which was,
.sought by one of the parties concerned. ' The name of the action is
listed as it appears on the court docket in each court. Where the
decision of the court has been published, the citation is'given; if not;

the docket: number and date of final action taken:by the court is

set’ out. If the court issued an OPIIIIOII in'a nonreported: case, that
fact-is indicated; otherwise no opinion was written. Unléss other-
wise indicated, all ‘suits were commenced ‘in the United: States Dis:

. trict Court for the-District of: Columbia and, if- appealed, were &=

~appealed to the United States Court of Appeals for the District of
Columbia Circuit. Finally, if judicial review: resulted in a further
departmental decision, the departmental decision is cited. “Actions -
shown are those taken prlor to the end of the, year covered by thls: .
‘volume. BRI -

C Adler C’onstructzon Co., 67 ID 21 (1960) (Recon51derat10n)

Adler O'Onstruotmn C’o ‘. Umted Sta,tes, Cong. 10—60 Smt pendmg
AZZzecZ C’ontmotoaﬂs, Ine., 68 I D. 145 (1961) ' '

Atied C'ontmctars Inc o, Umted States, Court: of Clalms No 163—63
Suit pending. -l L :

- Maw Ba,msh The Téaas OOmpamy, 63 I. D 51 (1956)

R Moo Barash v.. Dougles McKay, G1v11 Acnon No. 939—56 Judgment for.
- -defendant; June 13, 1957; reversed and remanded, 256 F. 2d.714 (1958);
Judgment for plamtﬁ December 18 1958 U:S. Dlstrlct Court D G 66 ID. 11
(1959) - No petltlon : :

- Barnand-Guntiss Co., 64 ID. 12 (1957) 651D, 49 (1958)

Ba,mwd-c’wms Co: v. Umted States, Court of Cla1ms No 491-50. Judg-‘ o

. ‘nent: for pIam’clﬁ 30175 24909 (1962)
'E'ugema Bate, 69 T.D. 230 (1962) R , ‘
Katherme 8. Foster & Bfrook H..Duncon,. II 'u Stewart L Udatl G1v11

Action 'No. 5258, United ‘States Distriet Court for the Dlstnct ‘of New PR

Mex1co Reversed 335 F 2(1 828 (10t2h Glr 1964) NO pet1t10n



‘XX CUMULATIVE INDEX TO SUITS FOR JUDICIAL REVIEW

Sam Bergesen, 621.D.295
Reconsideration denied, IBCA-11 (December 19 ,1955)
Sam Bergesen v. United States, Civil’ No. 2044, in the Umted States: Dis~ -

. triet Court for the Western Division of Washmgton Comnplaint dlsn:ussed,
© March 11 1958 Noappeal ; e SO

. BEM-A-045569, 70 1.D. 281 (1963) -

- New Yoﬂc State Natuml Gas Corp., v. ;S’tewart L. Udall 01v11 Actlon No..
2109-63. “Suit pending.

1 M elwin A. Brown, 691 D. 131 (1962)

Mel'vm A. Brown . Stewart L Udall Civil Act1on No. 3352—62 Judgment
for defendant, Septeinber 17, 1963 J udgment reversed 3385 F 2d 706 (1964)
No petition. .

Tke Oalzfomza C’ompcmy, 66 I D. 54 (1959)

The Colifornie Compeny v. Stewart L. Udall Civil ‘Action -No. 980—59
Judgment for defendant October .24, 1960 (opinion). Afﬁrmed 296 F. ‘2d_
384 (1961) .

Carson O onstmotzon Co.,62 1. D 422 (1955)

* Oarson.Construction Co: v. United States, . Court of Claimg No 487—59
J’udgment for pla.mtlff December 14,:1961.. No appeal.

M7”8 Hannah OOhen, 70 L.D. 188 (1963)

" Hannah and Abram O’ohen v, . United States, 01v11 Action No. 8158, Umted- .‘
States Distriet Court for the District of Rhode Island.” Cempronnsed

: BameyR OOZson, 701.D.409 (1963)

Barnéy R. Colson et al., v. Stewart L. Udall, Civil Action No. 63-26-..
v ~Oc; United States. District: Court for, the Mlddle ‘District of Florida..
Suit pending. .

C’oh&mbum C’arbon C’Ompcmy, M erwin E’ Lzss 63 I D 166 (1956)

Merwin E Lzss v, Fred A. Seaton Civil ACthIl No 3233—56 I udgment for-
' defendant, January 9, 1958, Appeal d1sm1ssed for Want of. prosecutlon Sep-
tember 18, 1958, D.C. Cir. Ne. 14, B47. .

sAutmoe 0’ Oopeland 69 ID 1 (February 27 1962)

Autw,ce Copeland Freemm v.. Stewart L. Udall Civil: No, 1578 Tucson, in:
the Umted States District Court for the District of Arizona, - Judgnient for-
defendant, September 3, 1963 ( oplmon) Aﬁirmed 336 E. 2d 706 (1964)

J07m0 deArmas, J7., P. 4. McKe'n'na, 63ID 82 (1956)

' Patrwch MeKenna v. O’larenceA Dawis, Civil: Action No, 2125—56 Judg-
ment for defendant, June 20, 1957 ; aﬂirmed 259 F 2d 780 (1958) H cert
denied, 358 U.8. 835 (1958)

¢ Drédgs Corporation, 64 1.D. 868 (1957), 65 LD 336 (1958)

The Dredge C’arpomnon i Russell “Penng, Civil Actwn ‘No.. 475, .in the-
. United States District Court for. the Digtrict of ‘Nevada. J udgment for de-
fendant, Septembe_r 9, 1964. Appeal filed 9th Cir.,, November 25, 1964.




CUMULATIVE INDEX '1‘0 SUITS FOR JUDICIAL REVIEW XXI

JohnJ. F’arrelly et ., 62 I D 1 (1955)

John J. Farrelly, ond The F'»fty-One Ozl Oo . Douglas McKay, C1v11
" Action No; 3087-55.  Judgment for plaintiff, ‘October 11, 1955 No: appeal

anco Western oil C’Omp(my et a,Z 65 I.D. 316, 427 (1958)

Ra/ym,ond J. Hansen v. Fred A Seaton, 01v11 Action: No, 2810—59 J udg-
ment for plamtlff Augustz 1960 (opmlon) No appeal taken.

Gabbs E'mplomtzon (Jo ,67L.D. 160 (1960) -
- Gabds Emplomtwrn O’ompawy v. Stewart L. Udall, 01V11 ACthIl No 219—61 s

Judgment for defendant, Decemiber 1, 1961 A.ﬂirmed 315 . 2d 37 (1963), e '

-egrt..den., 8375 U.8..822 (1963)
Stanley Gartho fner, Duvall Brothe'rs, 67 I D 4 (1960)

 Stenley Garthofner v, Stewart L. Udall Civil Actmn No 4194-60 .Tudg-
ment for plaintiff, November 27, 1961 No appeal :

Geneml Emocwatmg Co., 67 L. D. 344 (1960)

General Eaecavating Co. v.: Umted States, Court of Clalms No 170—62
Dismissed with preJudme Decemh’ r16,1963..

Nelson A. G‘ertfxwla, 641D {1957)

Nelson A. Gerttula v. Stewafrt L, Udall, 01v11 Action No 685—60 Judg~
ment for defendant, June 20; 1961 ; motion for rehearmg demed August 8
} 1961, Affirmed, 809 F. 2d 653.(1962). No petmon o
Charles B. Gonsales, et aZ Western 01,7 erlds, Inc ;b al 69 I D. 236
(1962) ,
. Pan American Petroleum Corp. & Oha,rles B Gonsales v. Stewart L. Udall;

Civil Action No. 5246, United States District Court' for. the DlStl‘lCt of Newv »
Mexico. Judgment for defendant May 13 1964 Appeal filed. : ;

Gulf 04l Corporation, 69 1.D. 30 (1962)

Southwestem “Petroleuni Corp, .- Stewa/rt L. Udall, Civil Actlon No.
2209—62 Judgment for defendant, October 19; 1962. Aﬂirmed 325 T, 2d 633
(1963). No petition.

Guthrie Electrical O'onstmctzon, 62 ID 280 (1955), IBCA—22
(Supp.) (March 30,1956) . - - -
Guthrie Electrwal C’omtructzon C’o v, United States, Court of Clalms

No. 129-58. St:lpulatmn of settlement ﬁled September 1, 1958 Gompro-
‘ mlse offer’ accepted and ease closed October 10 1958

L.N. Hagood et al., 65 1.D. 405 (1958)

Edwin 8t et al., v. United States, G1v11 Action Nao. 7897, Umted States
District Court for the District of Golorado Gompromlse accepted

V.Raymond J. Hansen et aZ 671L.D. 362 (1960)

Raymomz J. Hansen et al v. Stewwrt L Uda,ll Civil Actmn No 3902—-60 ‘
Judgment for defendant; ‘June 23 1961 Aﬂirmed 304 F 2d 944" (1962),
cert. den., 371U .S. 901, ' .




XXIT CUMULATIVE INDEX '1‘0 SUITS FOR JUDICIAL REVIEW

. Robert Sohulem A Stewart L Uaall, 01v11 Action -No. 4131-60. .Tudgment,

for defendant June 23, 1961.. Aﬁirmed 804 F..2d 944 (1962) No petmokn .

E'enneth Holt an 'mdwzdual etc,, 681 D 148 (1961)
Kenneth l-'[ozt etc Kz Umted \:S’ta,tes, Gourt of Claims, No 162—62 Suit
: pendmg .
He ope N, atuml Ga,s C’ompcmy, 70 I D. 228 (1963) /
' Hope Notural Ges Co., v.: Stewart L. Udall 01v11 Actlon No. 2132—63
s Sult pendmg 3
s VI,BO?/(Z L. Hulse V. Wzllzam H. Gmggs, 67 ID 212 (1960)

W’blham H. Gmggs v, Michael T Solgn, Civil Action No. 3741 in the Umted
States Dlstnct Court for the Dlstrzct of Idaho Stlpulatlon for dismissal
ﬁledMay15 1962. ‘

_Interpwmtwn of ﬂw Submerged Lcmds Act 7 11.D.20 (1964)
o Floyd ‘A, Weallis . Stewart L. Udall 01v11 Aetlon No 3089—63 Smt

‘ pendmg .

J A, Tewtelmgc@ﬁ’ons, Inc., 64ID 466”(1957) :
J. A Tertelmy & Sons, Ino o Umted W ourt of Glalms No. 114.—59
_ Suit pending.” : '
J D A?ﬂmstmng 0’0 Iow 63ID 289 (1956)
J. D.: Armstrong, Inc ‘oo Umted States, Court of Claims No 490—56.
: Plamtlft‘smotlon to d1sm1$s petltwn allowed June 26 1959 . O
M amL Kruegeﬂﬂ, VaughcmB OOnneZZy, 651 D. 185 (1958) -
" Maw I Krueger v.. Fred A. Seaton, Civil Aetlon No 3106—58 Gomplamt
: © Qdismissed by: plamtlff June 22, 1959.. " .- ‘ . g i
w. Dalton La Rue, 8r., 69 L. D 120 (1962)

W Dalton Lae Rue, Sr . St@wurt . wall? “'Givil Aétion No 2784—62
- Judgment for defendant,.March: 6, 1963." Affirmed, 324 F 2d 428 (1963),»
. cert. denied, 876.1U.S. 907 (1964). T e

Oharles Lewellen, T0LD.475 ( 1963)

Bernwrd B. Darlmg v, Stewart Lis Udall 01v11 Actmn No. 474—64 Judg-‘
- Ment for defendant, October 5, 1964. Appeal taken. - ’

M @Zton H. Licktenwalner et al., 69 I.D. 71 (1962)

Kenneth McGanan v, Stewart L Udall Civil Actlon No A—21—63 United
" States District ‘Oourt for the District of Alaska Dismissed on merits,
April 24, 1964. Stlpulated dismissal of appeal with prejudice, October -5,
- 1964, : o o .

A.6. Mclfmnon, 621.D.164 (1955)

A J. McKinnon. v United States, ‘Civil Actlon No. 9833 United States Dig- -,

triet Court for the Dlstrlct of Oregon Judgment for plamtﬁ December 12;
1959 (oplmon) reversed 289 F 2d 908 (9th Clr 1961) ‘ :




CUMULATIVE INDEX TO.-SUITS . FOR JUDICIAL REVIEW XXIII

l:WadeMoNezZ etal 641 D. 423 (1957)

" Wade McNeil v. Fred- A . Seaton, Civil" Actlon ‘No. 648-58, Judgment for
g _»defendant J une 5 1959 (oplmon) reversed 281 K. 2d 931 (1960) No:
.. opinion, . . :
- Wade McNeil . Albert K. Leonard et ol., 01v11 Actmn No 2226 Umted) ’
.. “States District Court for the District.of Montana Dlsmlssed November 24,
- 1961 (opmlon) Order, Aprﬂ 16, 1962 ]
Wade McNeil v, Stewart L. Udall Civil Aetlon No 678—62 J udgment for
defendant December 13 1963 (op1n10n) Aﬁjrmed December 24 1964 =

Sah;atom Megna, Gu@rdw,n, Philip- T Garigan, 65 I D*‘33 (1958)
Salvatore M egna, Guard,mn etc .'z; Fred A, Seaton, C1v11 Acztmn No+ 468——58 -

Judgment for plaintiff,’ Novem 'r 16 1959 motlon for recons1derat10n RN

demed December 2, 1959.. No appeal E
thp T. Gamgcm v. Stewart. L. Udall C1v11 Aetmn No 1577 ’].‘uc in the o

United States District Court for the D1str1et of Anzona Aet1on suspendedlz o -

pendmg lssuance of Dir’s. Dec .
Dumecan M ’&Zl@’)‘, Louise Cuccia, 66 L. D 388 (1959)

Lomse Ouccm and Shell 0l O’ompany v. Stewart L. Udall ClVll Aetlon
No 562—60 T udgment for defendant June 27, 1961 no appeal taken

 Duncan Miller, A—28008 (August 10 1959), A—28093 et al. (October'
©80,1959), A-28133 (December 22, 1959) A-98378 (August5 1960), ‘
A~28258 et al. (February 10, 1960) -

‘Rc&ymond J. Hansen et al.y 67 LD. 862. (1960)

Duncon Mwller o Stewart L. Udall Clvﬂ Actlon No. 3470—60 Judgment
for defendant June 23, 1961.. Aﬁﬁrmed 304 F 2d.944. (1962) No petition..

~ Duncan leler, T0LD.1 (1963) R B
. Duncan M@ller . Stewart L Uda,ll .Civil Actlon No. 931—63 Smt pendmg :
~ Duncan Miller, Samuel W. M clntosh 711LD. 121 (1964) ‘

" Samuel W. McIntosh fv Stewart L. Udall G1v1l Actmn No. 1522—64 Sult
. pending. o L oy
‘ Hem“yS Morgcm et al 651 D 369 (1958)

Henry 8. Morgan v. Stewert L..Udell, Civil-Action No. 324850, Judg-? T
ment. for, defendant February, 20, 1961 (opn:uon) Aﬂirmed 306 F 24 799
(1962) ; cert. den., 371 U.§. 941 (1962). S . :

Mormson—Knudsen, Im 64 L.D. 185 (1957 )

Mon*mson-Knudsen Co., Inc v Umted States Gourt of Glanns No 239—61 :
Suit pending... Gl LR

_ Rwhard L. Oelschlaege'r 67I D 237 (1960)

- Richard L. Oelsehlaeger . Steweart L: Udall C1v11 Action - No.. 4181-60:
Dismissed, :November 15, 1963, Oase _,re;lns_tarted February. 19; -1964.., -




XXIV CTJ'MULATIVEJI'NDEX*TO stnTs FOR" JUDICIAL-REVIEW

il cmd Gas Leasing on Lands Withdrawn by Ewecutive Orders for
I ndian Pw'poses inAlaska, 70 T.D. 166 (1963) '

- M7, Lowise A Pea,se 2. Stewa/rt L. Udall Civil Action No. 76063, Unlted

- ‘Btates Distriet Court for the Dlstnct of Alaska at Anehorage W1thd1'awn,

CHApril 18 1963. .

: Supemor o Co., v. Robert L. Bennett le11 Action No A—17—-63 Umted
States District Court for the Dlstnct of Alaska at Anchorage Dlsmssed
April 23,1963, -

Native Village of Tyonelo 'v ‘Robert L Bennett, Civil Actlon No. A~15-63,
United States District- Court. for the Dzstmct of Alaska at Anchorage. Dig-
_ -anissed, October 11, 1963. .
S s Louise A. Pease v. Stewart L. Uda,ll Civil Aetmn No..A-20-63, United
"/ States District Court for the District of ‘Alaska at Anchorage. D1sm1ssed
- October 29, 1963 [{(Oral opinion). Aﬂ'irmed 332 F. 2d 62 (1964). No petition.
‘George L. Gucker v, Stewart L. Udaell, Civil Action No. A—39—63 United
“States District Court for the District of Alaska at Anchorage Dismissed
without prejudice, March 2, 1964. No appeal . )

Pcml Jarvis, [nc 641 D. 285 (1957)

Paul J a/rms, Ine. v. United States, Court of Glanns No 40—58 Stlpulated
Judgment for plaintiff, December 19 1958.

Harold Ladd Pierce, 69 LD. 14:(1962)

Dunca/n Mitler v. Stewart L. Udall, C1v11 Action No 1351-62, Judgment o

for defendant, August 2, 1962. Affirmed, 317 F. 2d 573 (1963) . No petltlon

o <Pm“t BZ@keZy,My il Company, TL1.D. 217 (1964)

" Port B’Zakély Mill- Company v. United Si‘ates, Civil Action No. 6205, in the
United-States District Gourt for the ‘Western Dlstrlet for Washmgton

- Richfield 0il Corporation, 62 1.D.269 (1955)

Rwhﬁeld 0il Corporation v. Fred A. Seaton, ClVll Action No. 3820-55.
’DlSmISSed w1thout prejudlce, March 6 1958, No-appeal.

San Carlos M meml Strip;69 L.D. 195 (1962).

James Eouston Bowmcm . Stewalrt L. Udall 01v11 Actmn No.- 105-63.
‘Suit pending. : :

' Seal and.: C’ompany, 681.D.94 ( 1961)

~Seel and Company, Inc: v. United - Smtes, Court’ of Clalms No. 274-62.
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DeLong v, Clarke: (41 I.D. 278) modi-
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o fied, 25-L.D. 188 :
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ruled 6 L.D. 483 E '

AND~ MODIFIED CASES

'Federal Shale 0il Co

(3¢ LD.

XL,V'

Falconer v, Price (19 L.D. 167 ) ;over-- -
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Fiteh- v, Sicux: City and- Pamﬁc RR,._ S
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I‘ry, Silas A, (45. L.D, 20) H modlﬁed, T
olLD 581. o ; )

ruled o ‘-‘farxas:in conﬂic’t- 52:.LD B
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ruled so far fy in conflict; 4. 1:D.:580.|.

.Golden Ch1ef “A” Placer: Clalm (85
B N 8 557), ‘modified; 37 'L.D.: 250.
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Hardm, James A, (10 L.D.. 313) 5 Te-
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Hayden w.  Jamison (24 LD 403) va-
“cated, 26 L.D. 373. e
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L.D. 46) ; overruled A4 L.D::
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‘Hurley, -

(24 LD. 23), .

Thomag AL (16 LD 493),'
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fied, 9 L.D. 157. .
Lomsrana, State of (24 L.D. 231) .va-~
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Maney, John J. (35 LD 250) s modi-
“fied, 48 LD 158.

‘\i[aple Frank (37 L.D. 107) ; overrulei

.+ 43 L.D. 181 .

\Iartm ». Patrick (41 LD 284) ; over
ruled; 43 L.D. 536..

Mason. v. Cromwell (24 LD, 248) ; va-

. cated, 26'L.D. 369.

VIasten, E. C. (22 LD 337) overruled
-25 L.D. 111,

WIather et al. . Hackley’s Hen:s (15 :

LD 487) vacated 19 L.D: 48:

Maughan, George W. (T LD 25) ovex- )

1uled 7 L:D. 94.
Maxwell and Sangre de'* Cristo Land

Grants (46 T.D. 301) 4 modlﬁed 481}~ :
P . V.[eyer Peter (6 L.D. 639) i m0d1ﬁed ;

L.D: 88:.
- McBride . Secretary of the  Interior
(8 C.L.O. 10) ; modified, 52 L.D. .38.
McCalla v, Acker (29 L.D. 208); va-
cated, 30 L.D..277.

ruled to. extent of any poss1b1e in-
consu.stench 56 ID 73 . ‘
McCormck W1111am 8. (41 LD 661
666) ; vacated; 43°T.D.429. © "
*McCraney P, Heu‘s of' Hayes' (33 LD,
: 21) 1 -overruled so-far as in’ éODﬁiet
41 L.D. 119 (Sée 43 LD 196)
= 178—713———65————4 e

~OVERRULED 'AND . MODIFIED . CASES

(31 LD. 222),;

‘Vleyer . Blown (15 LD 307)

XLIX -

\IeDonald Roy (34 LD 91), over:

ruled, 37 L.D. 285."

*MeDonogh'  School ::Fund - (11--
878) ; overruled, 30 LD. 616
© 35 T.D: 399.)

McFadden et.al. v. Mountam Vxew Mm-
ing and Milling Co.. (26 I.D. 530), '
vacated, 27 LD, 358, 7 :

McGee, BEdward D. (17-L.D. 285) ovel-

ruled, 29:L.D. 166. .

McGrann Owen (5 L.D. 10) overruled :
241D 502,

MecGregor, Carl. (37 LD 693) ,- O‘Vel-'

soruled, 38 LD, 148.: )

McHarry . Stewart’ (9 LD 344) 3 cut—
icized and distinguished, 56 1.D..840.

LD
(See

. VIcKernan v, Bailey.. (16 -L.D. 368),

“.overruled; 17 LiD. 494;

*McKittrick Oil Co. v.. Southern Picific
RR. Co. (37 L.D. 243) ; overruled so
far as in. confiict, 40 L.D. 5‘)8 (See
42 LD, 317.)" -

MeceMicken, Herbert, et al. (10 L.D. 97 '
11 L.D:.96); dlstlngmshed 58 1.D.

' 251, 260, S

\[c\Iamara et al. v. State of Cahfouua
(AT LD 296) ; overruled, 22 L.D. 666.

‘WcPeek v. Sullivan ef el (25 L.D. 281) ;
overruled; 36 L.D. 26

*Mee v. Hughart ef al. (23 LD. 455);

“vacated; 28 1.D. 209. In effect rein-
stated, 44_LD 414, 4_87 46 L.D. 4345
48 L.D. 195, 346, 348 ; 49 L.D. 660. ~

*Meeboer. v. Heirs.of Schut' (35 L.D.
335) ; ovem'uled so.far as in.confliet,
41LD 119. (See43LD 196)

.\Iercer v.. . Buford - Townsite (35 L.D.

119)’; overruled, 35 L.D. 649.

2 12LD. 436.
(See
39 LD. 162,. 22;)) )

4 | Midland Oilfields. Co. - (50 LD. 620);
McCord, W. H. (23 LD, 131),._over—,

-overruled so far as in eonﬂlct 54 1.D.

371 )

Mlkesell Henry D A~24112 (Mar 11
~1948); rehearing  denied (June' 20,

.. 1946), overrnled to- extent : mconswt—
rent, 70 T.D. 149. :

Miller; D. (60 1.D. 161) 3 overruled in

part 62 1.D.1210.



Lo

Miller; Bdwin J. (35 L.D. 4:11) 5 Over-
ruled, 43 L.D. 181... P

Miller v. Sebastian (19 LD, 288) ovel-
- ruled, 26 LD.448. 7. :

Milner and North Slde R:R: Co: (36 L D
488) ; overruled, 40 LD, 187. ;
Milton ef: al:: v, . Lamb (‘)2 L:D. 339),

overruled, 256 L.D. 550. :
‘Milwaukee, Lake Shore: and Western
Ry. Co. (12 L.D.
% % 0 T b DS
Mlner v. Mariott et al
modified; 2810.D. 224, :
Minnesota -and Ontauo Budge Com—
.-pany. ; (307 LI “T7); . 1m0 longe1 fol—
“lowed, 50 L.D:359.. i
% Mitchell' v. - Brown: (3 LD 65) 3 over—
-Tuled, 41 LD 396 T {See: 43 LD
-41:620.), :
Momtor Lode (18 LD 358) ;; overluled
25 L.D; 495.: : o
Monstel Lode (35 L.D. 493 :,oven'uled
-.so-far as in.conflict, 55 1D, 348..

(2 LD

L0 e

:Moore, Charles H.. (16 1.1 204) ; over~ :

ruled, 27 LuD. 489 :
_,Mmgan Henry S et ol (65 I,
ovenuled to-. e\tent mconsmtend: 71
. I.D. 22 " .
Morgan . Cralg ' 10 O L O’ 234) i ove1~
ruled, 5 L.D. 303 '

" Morganv. Rowland (37 L.D. 90) over-| |

1u1ed 37 L.D. 618

Vlorltz v, Hmz (36 LD 450) 3 vacated ._\701 thern Pac1ﬁc R.R. Go " Bowman

3 LD 382,
Morrison, Charles S.
'mod1ﬁed ‘36 L.D. "319. L.
\,Iour_o‘w ‘et al. State of Olegon et al.
' *54),‘_‘; modlﬁed 33 L.D. 101
Moses, Zélmer ‘K. (36 L.D 473)
SPuled; 440D, 570, T
. Mountam Chief- Nos. 8 and’ 9 Lode

(36 LD. 126) H

Clalms 36 -1L.D. 100) i overruled in [

palt 36 L.D. 551 -
th “Whitney Military Reserv ‘lthn (40
LLD. 315) 1+ (See 43 T.D: 331) :
Muller,
- puled; 48 L.DD."168.:

Muller, - Bsberne K. (39 LD 72) 5 modl- i

“isified; 89 LD 360:

Mulnix, Philip, Heirs of (83 LD 331) HE

overriled, 43 1.D.'532."
 Nebraska, State of (18:L:D: 194) ‘over-
ruled 28 1L.D. 358,

(9), ovelluled 20
vt | New Mex1co, State of- (46 LD 917),

. 369) ;

over-
| Northern Pacific R.R.. Co. . '\Iarshall_ :

Ernest (46 L.D. 243) ,v over— :

TABLE 'OE’ OVERRULED AND: MODIFIED :CABES

\Tebraska State ‘of w: Dorrmgton 2
<O L.L. 647) ; overruled; 26 -L.D. 128.

Neilsen w. Central Pacific R.R. Co. et
.l (26 LD 25‘)) 3 modlﬁed 30 LD

" ,216. . .

\Tewbanksxv Thompson (22 LD 490) I
overruled, 29 L.D, 108."

Newlon, Robert:C. (41 LD 421) ‘over-
ruled S0 fa1 as in’ conﬁxct 43 LD

- 864,

“overruled, 48 L.D. 98.
NeW Mexico, State of (49 L.D. 314),
- ‘overruled, 54 T.D: 159, :
Newton, Walter., (22~ LD 322) ; mod1~
“fied, 25 L:D:188.°
\Tew York Tode and Mill Site ( 5 LD .
'518) Y overruled, 27 L.D: 378. :

*Nlckel John R. (9 LD 388) ; “over-

“ruled, 41 LD 129
813.)

Northern Pacific "R.R! Co
$1919; modlﬁed 22 LD
1u1ed §o° far as 1n confhct
550,

(‘Seé 42" L.D.

(207 L.D.
‘)4 ‘over-
20 LD

‘Northérd Pacifie RR: Co. (91 1. D. 412;

© 23 L.D. 204; 25 1.D. 501); overruled,
CB3TLD. 242 (See 26 LD, 265; ‘33
L.D. 426; 44 LD. "18 177 U, 4385.)
i |'Northern Pacific Ry Co'i : 48 D! 573) H
overruled -850 far as. in conﬁ1ct 51
LD, 196, (See 52 L.D. 58) '

(7 LD 238), modlﬁed 18 L.D. 224,

_Northern Pacific RR Co . Burns (6 v

. L.D. 21).; overiuled; 20 L.D. ,191 .

 Northern Pacific B.R. Co:2. Loomis (21

L.D. 395) ; overruled, 27 L.D. 464:

“eto gl
- LD 174 :
‘Northern Phacifie: ‘R.R. Co. v. M111er (7.
L. D 100) ; overruled so far as in con~
" flict; 16 L.D. 229.° ‘
\Tolﬂthern Pac1ﬁc RR Co 2. Sherwood
(98 L.D, 126) ; oveuuled so far as in
COIlﬂlCt 29 LD 550
Northern Paclﬁc R:R.: Co 'u. Symons
(22 LD. 686) ;. overruled, 28 L:D; 95..
-hrthern ‘Pacific RR. Co. v. Urqubart
(8 L.D. 365) ;.overruled; 28 L.D. 126.

(17 LD 545) 5 overruled 128



TABLE {OF OVERRULED

Northern Pacific R:R. Co. v. Walters: et
aZ (13 L.D. 230) 5 .overruled so far as
“in conflict, 49 LD 891 : ‘

Northern Pacific R.R. Co. v.: Yantis (8

- LGD.U58) joverruled, 12 LD 127,

Nunez ‘Roman C.' and: Serapio (56 -LD.
-1 1363) ;- overruled. so far: s in couﬂmt
© 57 I.D. 213.

-Nyman - v.' St.. Paul,’ aneapohs, and:
Manitoba Ry. Co.: (o L:D. 396) over-
ruled, 6 LD 750 :

.ODonnell Thomas . (28 LD, 214) ,‘

overruled 35 LD, 411;; C
Olson v. Traver et al. (96 LD, 350
1628); ‘overruled so far as in conflict,
29 L.D..480; 30 L.D. 882... :
~-Opinion AA G. (35 L:D. 277 ) vaeated
36 L.D. 342. o :
:Opinion of . Chief: Counsel July 1 1914
(43 1.D..339) ; explained, 681D, 872.
Opiniony of Solicitor;:
1914, and February.:2,; 1915; . over-
ruled; September 9, 1919 .(D-43085;
> May. Caramony). .- (See 58 1D, 149
154--156.)

Oplmon of Sol1e1rtor, Octoher 31 1917:
- (D-40462)+; overruled so:far as incon:

sistent, 58 1.D. 85, 92, 96. .«
,Oplmon of :Selicitor;. Febluary 7 . 1919

1 (D-44083).;.0verruled;. _November 4,1 -

1921 (M-6397).

(See 58 I.D,.158,
160.) :

Opinion of Solicitor, August 8,1933 (M-

27499) ; overruled SO fal as in-.con-
¢ flict; 54 T.D. 402. .

.Opmmn of Sohmtor June lo, 1934 (54
1.D. 517); dverruled-in part Febru—
sary 115 1957 (M-=-86410:) 1.

-0p1n1on of Solicitor, May 8, 1940 (57
LD. 124); overruled in” part 58 L.D;
15825 BOT. 7 1 :

Oplmon off Acung_,Sohcn:or June 6
1941 overruled so-faras mconmstent
- 60T.D:338:.

. Opmmn of; Actmg Sollcltm, July 30"

119425 overruled ;so.far as in confliet,

- 88:ED., 3311 1 (See 59 L.D. 346, 350.)

Opinion - of - Solicitor, August-31; 1943
(M~33183) dlstmgmshed 58:1. D 126,
5920, 0 e

‘~-0p11110n of‘ Sollcxtor May 2 1944 (581

L.D. 680) ; distinguished, 64 LD, 141,

September: 15, |-

:AND ‘MODIFIED CASES CLI
Opinion:of Solicitor, Oct. 22,1947 (M=
34999) ; distinguished, 68 1.1D..433.
Opinion {of Solicitor, :March 28, 1949

(M—35093) ove1 ruled in: pal't 64:1 D.
Opmlon of: Sollc1tm Jan 19 1956 (M—
+36378) ovexruled to extent incon-
sistent, 64 1.D. 58.: .
Opinioniof -Selicitor,. June 4, 1957 (l\I—
36443)-; overruled in part, 65 L.D. 316.

| Opinion of Solicitor Tuly 9, 1957 (M-

.36442)1; \W"lthdrawn and superseded
65 1.D; 386, 388" i

Opinion:of Sohc1tor 64 I D 393! (1957) ;
no longer followed, 67 I.D..366..:

-Opinion: OfoojlicitOr,“Oeti’ 27, ‘1958 (M-

36531.) ; overruled; 69 I.D. 110. '~

-0pinion*uf7Solicitor, July 20, 1959, (M-

36531, Supp.) ; overruled,:69 I.D: 110.
Oregon and Galifornia R.R: Co. v: Puek- -
ett (39 LD 169) mod1ﬁed 53 ID

L2640

Olegon Central M1htary Wagon Road

) Go D Hart (17 LD 480) ovem‘uled
18 LD 543, - ) ‘

Owens et. al v, State of Cahforma (22
LD 369) ; ov_f 'uled 38 LD ‘)53

Pice v, Carsta1phen &t al (50-LiD.
369) ; dlstm(fmshed 61 ID 409 '

Pacific’ Slope Lode (12 LD 686) ; over—
. ruled 50 far as‘m conﬂmt 25.L.D. 518.
(B

modlﬁed 6 LD. 284, 624
Paul Jones Lode . (‘78 LD 120) H modl— -
fied, 81 L.D. 859." '
Paul . v., Wiseman (91 L.D. 12).;
i ,1uled 27 LD_ 522..- .

ver-

:>Pecos Iulgatlon and Improvement Co..

(15 LD 470) overruled 18 L.D. 168 .
268, ; :
Pennock Belle L (49 L.D.
cated 43 L., 66, -
Perry V.- Central Pacxﬁc RR Go (39
- LD:B) _pver_r_uled SO far as.in con-
fliet, 47T L.D.304.... ¢ o ; .
Phebus,. Clayton . (48 LD 128), .over-
ruled so fa1 as in; conﬂlct 50 L.D.
1281 ; .overr uled to. extent mconsastent
70 LD: 159, . Y :




LIT TABLE - OF - OVERRULED

Phelps, "W.. L. (8 CLO 139) 3 overn-
ruled, 2 T.D: 854. BEIET

‘Phllhps Aloxizo ., (2 LD 321) ;o over-
“ruled, 15.L.D. 424; . )
Phllhps v. Breazeale's Heirs (19 LD,
- 578) i ‘overruled, 39 LD, 93, .
Pieper, Agmnes C. (85 L.D. 459) ; over-
ruled, 43 L.D. 874. » :

Pierce; Lewis W.- (18 L,D.-828) ; w
cated, 53 L.D. 447; everruled s0 far
‘asin conflict; 59 1.D, 416,-422.

.Pletklewmz ‘et al. v:. Richmond. (29 L.D.-

. 195) 3 overruled, 37 -1.D. 145. . -

.Pike’s Petsk Lode (10 L.D. 200) ; over-

- ruled.in'part, 20 L.D. 204. -

‘Pike’s Peak Lode. (14 L.D. 47 ) ;. over-
ruled, 20 1.D. 204.

Popple, James (12 L.D. 433) ovemuled
£ 13 L.D.-588. B

Powell D €. (6 L.D. 302) ; m0d1ﬁed
15 L.D. 477, :

Prange, Christ C. and William C
Braasch (48.L.D. 448) ; overruled so

.. far as in conflict, 60 I.D. 417, 419.

Premo, George (9 L.D. 70).-'. (See 39
L.D. 162, 225,)

Prescott, Henrietta P, (46 LD 486) H
overruled, 51 L.D. 287,

Pringle, Wesley (13 L.D. 519); over-
‘ruled, 29 L.D. 599. - .

Provensal Vietor H. (30 LD 616) ;

“‘overruled, 35 I..D. 399.

Prue, Widow of Emmanuel (6 LD
436) ; vacated, 33 T..D. 409. .

Pugh, F. M, ef al. (14 LiD. 274); in
effect vacated, 282 U.S. 452. '

Puyallup. Allotments (20 LD. 157);|

modified, 29 L.D; 628.

Ramsey, George L., Heirs of Edwin C.| "
Philbrick (A-16060), ‘August 6, 1931, {*°
‘St. Paul, aneapohs and Mamtoba Ry:

unreported reealled and vacated 58
1.D. 272, 275, 290. n

- Rancho Ahsal (1 L.D. 1r3) ; overruled
5 LD, 320,

Rankm James D., et al." (7 LD 411) sl

overruled 85 1.D. 82
Rankm ‘John' M. (20 LD 272),
versed, 21 L.D. 404. - '
Rebel Lode a2 L.D. 683) H overruled
120 1.D. 204'; 48 T..D: 523. e

:*Reed V. Bufﬁngton (7 L.D: 154) ; over::

ruled, 8 LD. 110. (Seé 9 LD, '860.)

| Roberts o.

AND - MODIFIED -CASES

Regione v. -Rosseler- (40 LD 98);:va-

-eated, 40 1.D.,420. :
Reid, Bettie H., :Lucille H. Plpkm (61
" I.D. 1) ;.overruled, 61: 1.1 355,
Rialto’ No. 2 Placer: Mining -Claim. :(34
L.D. 44) ; ovérruled, 87.1.D. 250. '
Rico: Town: Site (1 L.D: 556) modlﬁed,
5 L.D. 256.

- |Rio Verde Canal Go. (26 LD 381) va-

~cated, 27 Li.D. 421,

Oregon - Central Military
Road Co (19 LD 591) ; ovelruled
‘81 LiD: 174, :

Robinson; Stella G.- (12 LD 443) over-
‘ruled, 13- L.D. 1. - ;
Rogers, Fred B, (47 'L.D.

cated, 53 - L.D. 649. :

Rogers, Horace :B. (10 LD 29) 1 over-
ruled, 14 L.D. 821,

3"0), va-

'Rogers . Atlantlc & Pacific R.R. Co. (6

< LeD.565); overruled ‘so far as in con-
‘flict, 8 L.D: 165.

‘*Rogers . Lukens- (6 L.D: 111) ; over-

“ruled, 8 LD, 110, (See 9 L.D. 860.)

Romero v. Widow of Knox (48 L.D:
32) ; overrnled so far as 111 confhct 49
LD. 244,

Roth, Gottlieb (50 LD 196) ; modrﬁed
50 L.D. 197. :

| Rough Rider and Other. Lode - Clalms
(41 LD 242, 255) ¢ vdcated; 42 LD
584 :

St Clalr, Frank (52 LD 597 ), modl
‘fied, 53 LD. 194.

"St. Paul, Minneapolis and Manitoba
Ry. Co. (8'L.D. 255); modified, 13
L.D. 354. (See 32 L.D.21.)

$t. Paul, Minneapolis:and Manitoba Ry.

Co. v. Hagen' (20 L.D. 249), over-

ruled 25 L.D. 86.

‘©Co. v, Fogelberg (29 LD 291} 5 iva-
cated, 30 L.D.-191. - -«
Salsberry, Carroll (17 LD 170) over-
ruled, 39 LD, 93
Sangre de Cristo-and: Maxwell Land
“Grants (46 LD 301) ; modlﬁed 48
"L.D. 88, i

'Sante ‘Fe Pacrﬁc R.R.:Co. v Peterson

(39 I.D:. 442) ; overruled, 41 1.1). 383.
Satisfaction” Extension -Mill Sife (14
CLDIATS). e (See 32D 12R,) VL
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*Sayles, Henry P. (2 LD, 88) ; modl-‘

fied, 6 L./D. 797: (See37 L.D: 330:)
Schweltzer 0. Hilliard ef ol. (19 L.D.
204) “gverraled so- far as m conﬁlct
26 L. D. 639,
Serrano v Southem ‘Pacific.. RR Go
(6.C.L.O. 93) - overruled, 1 LD, 380.

Serry,-John J. (27. L.D.830) ; over-’

ruled so far as in. com':hct 59+ ID'
416 422..

' Shale 0Oil Company (See 55 ID 287) I
.Shanley v:"Moran (1 L.D. 162) over-"

. ruled, 15 LiD. 424,

-Shineberger, Joseph (8 1.D; 231) over—"

o ruled 9L.D. 202

S11ver Queen'Lode (16 L.D. 186) over—"

i ruled, 57 ILD.68: U

S1mpson, Lawrence: W, (35 LD 399'
609); modlﬁed 86 L.D. 205. S

«Slpchen v. Ross- (1 L.Di" 634) ; moch-'
fied; 4LD 152, -

Sinead: v. -Southern “Pacific’: R.R. Co
‘(21 LD. 432) ; vacated,- -29: L. 135.

Snock, Noah A, et al, (41 L.D. 428) ;1.

overruled so far as “An conﬂIct 43
L.D.364.

) Sorh ». Berg (40 LD 259) K ovelruled
42 LD 55T, .
Southern Pac1ﬁe RR Go

460) reversed 18 L.D: 275.
Southern Pacific R.R. . Co.

281) recalled, 32 T.D. 51.
Southern Pacific R: R. Co (33 LD 89) ;
. recalled, 33 L., 528. .-
Southern Pacific R.R. Co P, Bruns (31-
) L.D. 272 ; vdeated, 87 L.D. 243,
South Star Lode (17 L.D. 280); over-

ruled, 20 L.D. 204; 48°LD. 523.

(15 L.D.

(28 LD,

i »'Spauldmg ?. Norther'n Pacific RR Co. :

(21 LD, 57) overruled 31°L/D, 151.:

“'Spencer, James (6 L.D. 217) ; modified, |

- : State of NeW Mexmo (49 LD, 314),
Sprmll Leha May (50 LD 549) ; over- .

6 1.D.772; 8 L.D, 467

‘riled, 52 L. D 339

 Stindard Shales Products Co. (52 LD. |

- 522); overruled 80 far as in conﬁlct
53 LD, 42

Star Gold Mining Co. (47 L.D. 38); dis- |

tinguished by U S. o. 'Alaska Empire
" "Gold Mining Co: (12ID 273:)

State of California (14 L.D: 253) ; va-
czted 23 L.P. 230.

TT8-T13 —65—5

'State of Louisiana (8 L. D

AND 'ISMO’Di;FIED CASES : - o

State of Califoruia - (15 LD 107 over-f
ruled, 23 L.D. 423. P '

‘State:of California (19 LD. 58:)) sovas

cated 28 L.D.57.

: Sbate of Cahfornla (22 LD, 428) over- .

‘. ruled; 82 T.D. 34

State of California (32 T.D. 346) ; va-

“cated; 50 LD, 628.

[ (See 37 LD 499
Jand 46, 1.D.: 396.) . :

) State of California (44 L. D 118) over-

“ruled, 48 L.D..98.
State of: Cal1forn1a (4.4 L D, 468) ; over-
¢ fuled; 481D, 98.- -
Sta.te of Cahfornn v Moceettlm (19‘
LD 359) overruled LD 835
State of- ‘California o Pierce: (3°C.L.0.
118) ; modified; 2 T.D. 854. i :
State of:. Oahforma v Smxth (5 1D
543); overruled S0 far ag in conﬁmt i
218 D, 8348.

. State of Colorado ({ LD 490) 3 “over-

. ruled; 9 LD, 408,

State of  Florida - (17 L.D. 300}; re-s T =

versed, 19 LD T6. . :
State-of Florida (47 LD 92, 93) i over- .
“ruledt sorfaras in- conﬂrc “51 L.D. 29]

- fied; 9 L.D. 157.: S
State of Lomsrana (24 LD 231) ;iva.

“cated, 26 LD 5. .
State of Louisiana (47 L.D. 366) over-

. “ruled so far as.in conflict, 51°L. D 201,

State of Loulslana (48 ‘LD, 201)-; over-
ruled'so far-as in’ conflict, 51 1.D.291. -

State of 'Nebraska (18 LD 124) % ‘over-
ruled, ZSLD 358. PR

"State of Nebraska '8 Dorrmgton (2

CLL 467 ) overruled S0 far ag in
) conﬁlct 26 LD 1123, )
'State; Jof" \’ew Mezxico:: (46 LD 217 )
overruled, 48 LD 98, .

_overruled, 54 1.D. 159, : :
i State-of Utah (45 LD 551) overruled .
48 T D 98. .
*Stevenson Heirs ofv Cunnmgham (32 ;
L:D.-650) ; overruled so far-as in con-
“fliet, 41 1.D: 119 (See 43 1.D. 196}
Stewart et al v, ‘Rees et al. (91 L.D.
' 446) H ovelruled so far as m eonfhct
29 L D 401



" Tieck v, McNeil (48 LD 158) modi-

LIV "TABLE 'oF:_f. o.VERRULED

Stlrhng, Lille:. B (39 LD 346), over-
_ruled, 46 I.D. 110. :

* Stockley, Thomas . (441,1) 178, 180), , , .
(See 49:‘ D. ;Tonkms, o H.. (41 LD 516), over-‘
4 ruled, 51 L.D. 27 S ‘

‘Traganza Mertie . C..

" vacated, 260 U.S. 582.:
460,461, 492

. Stram, A. G. (40.L.D; 108) ; overruled
~-go far-4s.in confliet; 51 L.D:51. -
Streit, Arnold (T-476. (Ir 9, August 26
1952 unreported overruled 62 LD.
£ VA

Stricker, Lizzie (15 LD 74) overruled L
g Trrpp v Stewart (7 GLO 39) modl-‘

- so-far as.in ‘confliet; 18: LD 288,
Stuimp; Alfred M..et.al.. (39 LiD:487) 5 |
“vacated, 42 1.D. 566. :
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258,

fled, 49 L.D. 260.

'AND 'MODIFIED CASES-

‘Toles ». Northern: Pac1ﬁc -Ry.: Co, et al.

(89 LiD::371) ; overruled S0 far as in
iconflict, 45 LD 96.:

(40 LD 300) ;
“overruled, 42LD 612, . Lo o
Traugh . Ernst: (2 LD 212) 5 over-._
ruled, 31:D. 98.- :
Tripp ». Dumphy (28 LD 14) mod1-
. fied, 40:L.D. 128, L o

fied, 6 L.D. 795.
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‘Utah, State of (45 L.D. 551), over—" .

- ruled, 48 LD, 98.

Veatch, Hen' of Natter (46 LD 496) ;

overruled so far as in conflict, 49 L.D: -
461.
in paxt.)

1.D. 622.

Virginia- Golorado Developmenrt Corp.
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CWilking, BenJamm C (2 LD 129) ,f
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“C.1.0.” to Copp's Land Owner;

“L.D.” to the Land Decisions of the Department of the Interior, vols. 1-52; -
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Alaska: Un1ver51ty of; Alaska Grant g

Where an 011 andi gas, lease offer was ﬁled prmr to enactment of the Alaska
- Statehood Act-on July T, 1958, a selectlon for the land was filed theleafter
. by the Terrltory of Alasl\a pursuant to the grant for the Umvers1ty of Alaska o
“and a 1ease Was subsequently issued’ 111 ‘résponse to the offer and prior to
" the admissicn of ‘the: State of Alaska onf January 8, 1959, it is error to cancel
the lease because of the filing ‘of the selection and:it is immaterial that
subsequent.to the admission of the State the land. Was patented to the State
pursuant to the selectmn : .

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

_ Standard Oil Company of Cfthforma has appealed to the Secretary
of the Interior from a decision dated September 18, 1961, of the Divi-
sion of Appeals of the Bureau of Land Ma,naoement Whmh affirmed
a decision of the land office at Anchorage, Alaska, canceling its non-
".competitive oil-and gas lease: because the land had been - se]ected by
the State of Alaska. .

The oil and gas 1ease offer in questlon was ﬁled by Jack V Walker in
- the ‘Anchorage land office- on May-8, 1957, when the Territory of
Alaska, was authorized to file selectmns on. beha,lf of the University of
Alaska for nonmineral land. -On July 7, 1958, subsections 6(1) and
(k) of the Alaska Statehood Act (72, Sta,t 339 342, 343) made pro-
vision. for confirmation and transfer to the State of Alasgka, of the
_+ grant of 100,000 acres of nonmineral land to the University of Alaska
~made on Januztry 21, 1999 (48 U. S C., 1958 ed., sec. 354a), and, to the

" 1The “offer ‘superseded an: earher offer including th,e same land which  was ﬁled by

 Walker on-August 15, 1955 Walker ¢lected: to file a new offér rather than to have the
Jease issued on' the earlier offer amemled to mclude the land m question,

“T1ID.Nos.1 &2

) 1
723-875—64~——1
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extent that the full acreage had not been selected on behalf of the
University, made mineral land available for selection. These provi-
sions became effective on J anuary 3, 1959, when Alaska became a
State. Associate Solicitor’s opinion M—36567 (June 10, 1959). Mean-
while, the Territory of Alaska had filed an. apphca,tlon Anchorage
046163, on October 15, 1958, to select all of the land then covered by
Walker s offer. Followmg the filing of the selection, a lease was is-
sued to Walker, effective December 1,-1958. Thereafter the selected
land for patented to the State on. April 27, 1961, and later the land
office-on May 5, 1961, canceled the Walker lease, which had since been
aSSIgned to Sta,nda,rd R

The land office noted that the selectlon apphcatlon ﬁled by the Ter-
ritory of Alaska on behalf of the Unlvers1ty was confirmed and trans-
ferred to the State of Alaska pursuant to the Stateliood Act and that
the original grant was enlarged to include mineral land effective as of
the date when statehood was achieved on January 8, 1959. It then

‘concluded that oil and gas lease offers pending when the Statehood Act
was adopted and conflicting with State or Territorial selections should
be rejected to the extent of eonflicts-and that its failure to reject the
Walker offer should be corrected by cancellation of the lease

The Division of Appeals affirmed for the same reason.

The Bureau decisions were based on the assumption that if no action
had been taken on the offer prior to January 3, 1959, when the State

selection was broadened to include mineral lands, the oifer would have
had to be rejected. Associate Solicitor’s: opinion M-36567, supra.
The Bureau therefore eoncluded that the lease was mva]ld and subject
to cancellation. : '

This reasonmg is faulty becwuse it does not consider Whether there
was any bar to issning the lease at the time when it was actually issued.
The Walker offer was converted into a lease at a time when the selection

‘application of the Territory was unacceptable because it included
mineral land. The existance of an unacceptable selection application
could not invalidate the offer.  Therefore,-at the time when the lease
was issued, there was no bar to leasing the Jand:* Accordingly, it was
erroneous to cancel the lease on the ground that it was issued when a
‘selection for the land was pending. It follows that When a patent

20n June 3, 1959, revised regulations govermng grants to Alaska were issued. w]:uch
in effect provided that offers for- oil and,gas:leases filed -prior .to a; State, selection. for the
University of Alaska would be rejected upon-approval of the selectlon 43 CER 76.12(b):;
J. L. McCarrey, Jr., et al,, A~28436 (November 14, 1960). The regulations were adopted
well after the issuance of appellant’s lease, and, in any event, no opinion is expressed
-as’ to whether a lease issued in violation of the regulation would be invalid for that

reason alone.
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was subsequently issued to.the State of Alaska for the land which had
already been leased, the patent was necessarily subject to the lease.
Tt could not destroy the rights represented by the lease. Accordingly,
issuance of the patent furnishes no ground for canceling the lease.
Because the five-year term of the lease has now expired, the Bureau
should determine the current status of the lease and take whatever
action may be necessary in this case in view of this decision.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 210.2.2A(4)(a), Departmental
‘Manual; 24 F.R. 1348), the decision appealed from is reversed and the
case remanded for- such further action as may be necessary in light of
this de(uswn '
El_{NEST'F. Howm,
Assistant Solicitor.

~UNITED STATES DEPARTMENT OF AGRICULTURE
- UTAH CONSTRUCTION AND MINING CO. -

A-29722 . Decided January 98,196}

- Mining Claims: Spec1a1 Acts—Surface Resources Act: Verified Statement |

The purchaser under a contract of sale of an undivided two-thirds interest in
a mining claim may file the verified statement required of a mining claimant
- by section 5(a) of the act of July 23, 1935 :

APPEA.'L FROM THE BUREAU OF LAND MANAGEMENT

The Forest Service, United States Depa.rtment of Agriculture, has
appealed to the Secretary of the Interior from a decision of the
Division of Appeals, Bureau of Land Management, dated July 13,
1962, which reversed a decision of the Anchorage land office, dated
February 13, 1962. The land office decision rejected.a verified state-
ment submitted by the Prince of Wales' Mining Company, now the
Utah Construction and Mining Co., in connection with the Iron King
No. 8 lode mining claim, situated on the Kasaan Peninsula, Alaska.

The land office decision held that the verified statement, which was

executed and filed in the name of the mining company, was not accept-

able because the company was only a lessee of the claim. * The decision
held that a verified .statement must be filed by the locator or pur-.
chaser of the claim in accordance with the requirements of section
5(a) of the act of July 23, 1955 (80 U.S.C., 1958 ed., sec. 613(a)),
and regulation 43 CFR 185.126. The decision "allowed a 30-day
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period for the filing of a Verlﬁed statement executed by one of
the purchasers of the claim. The Forest Service appealed this de-
cision on the ground that more than 150 days had elapsed since the
date of the first publication of thé notice to mining claimants published
pursuant to section 5(a) of the 1955 act and thfmt “the law does not
permit an extension of time in which to file a verified statement.”
‘The Bureau’s decision of July 13, 1962, held that the language of
section 5(a), which provides for the filing of a verified statement by
® % % gany peréon clalmmg or asserting under, or by wirtiie of, any unpatented
mmmg claim he1 etofore located, r1ghts as to such lands or any part thereof Wk

is sufficiently broad to 1nclude filing by the mining company, which then
asserted that it was the lessee of a one-third working interest-and pur-
chaser of the remaining two-thirds working interest in the claim, and
reversed the land ofﬁce decision. Thus, no further verified state-
ment was required to be filed and the Bureau remanded the case to
the land office for reinstatement of the original verified statement. The
Bureau did not clearly indicate whether its decision was based upon
an acceptance of the contention of the appellee that it was qualified to
file the verified statement as a purchaser of a two-thirds working
interest in the claim or whether it thought that a lessee was qualified
. to file the statement, or both. :

"The Forest Service has taken this appeal from the Bureau decision,
contending that the verified statement filed by the mining company
showed that the company was the lessee of the claim. The verified
statement, filed on August 21, 1959, provided in part that—-

H. the present owners of record are Erick Lmdemen, Albert L Howard, of
Seattle, Washington, and the State of Alaska, Commission of Minerals, Juneau,
Alaska ; :

* x - * - % * .

G. the above described unpatented lode mining claim is now held under valid
existing agreement from the above lessors to the Prince of Wales Mlmng Com-
pany, 100 Bush Street, San Francisco 4, Cahform

The appellant contends that a proper construction of the 1955 act
indicates that a lesses may not file a verified statement. It also takes
excepuon to a letter from the appellee to the Bureau, recelved March
12,1962, in which the appellee stated, '
ko ok in addition to being the lessee of a one-thlrd working interest from the
State of Alaska, [the company] is the purchaser of the remaining two- thirds
‘working interest from the respective owners under agreement dated October 14,
1958, thereby, in our opinion, placing the Utah Construction & Mining Co. in the
position of being the purchaser of a two-thirds working interest and lessee only
asto a one-third interest. * * *

The appellant asserts that—
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woE o .This statement is completely unsupported by any evidence and is in com-

plete contradiction to the information provided in the verified statement filed by

them * * * on August: 18, 1959. Inasmuch as the verified statement asserts

that * “ [the company] is the lessee it is urged in the absence of additional

evidence that they be considered only as lessees.

At the request of this office the appellee has submitted a copy of the
October 14, 1958, “Agreement of Purchase and Sale.” This agree-
ment provides for the purchase by the appellee of a two-thirds interest
in the elaim held by Albert Leighton Howard; Marguerite C. Howard,
Erick Lindeman, and Sally Ann Lindeman. The agreement provides
that the mining company shall complete payment of the purchase
price of $1,000,000 by September 15, 1972, and that it may from the
commencement of the agreement explore, mine, and remove all min-
erals in accordance with a royalty schedule set forth in the agreement.
The execution of the agreement resulted in the passage of equitable
title to a two-thirds interest in the claim to the appellee, ‘and this-
equitable ownership of the appelles was fully in effect at the time of
the filing of the verified statement, August 21, 1959.

Section 5 (a) of the 1955 act provides for the ﬁhng of a verified state—
ment by—

. any person claiming or assérting under, or by Virtue of, any unpatented mining
claimheretofore located, rights as to such lands or any part thereof * * *
The statute provides no indication whether the interest of an equitable
owner is such as to permit the filing of a verified statement by it. .- Nor
does the legislative history of the 1955 -act provide any indication of
the Congressional intent. I can, however, see' no reason why the
owner of equitable title to an interest in the claim would not hold a
sufficient interest so as to qualify it to filea verified statement. Indeed,
section 5 (a) of the 1955 act provides that the verified notice to be filed
by a mining claimant shall set forth “whether such claimant is a loca-
tor or purchaser under such location.” Since the appellee here does
hold equitable title to a two-thirds interest in the claim under a pur-
chase agreement, the filing by it of the statement fulfills the require-
ment of the 1955 act.

- Since the appellee has qualified to file as an equltable owner, the
question of whether a lessee may properly file a verified statement, need
not be decided. To the extent that the Bureau decision may be in-
consistent with this holding, it is hereby modified.

Therefore, pursuant to the authority delegated to the Solicitor by
the. Secretary of the Interior (sec. 210.2.2A (4)(a), Departmental
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Manual; 24 F.R. 1348), the decision é,pi)ealed from is affirmed as
modified. :

Ernvuest F. Hom,
Assistant Solicitor.

APPEAL OF CHARLES T. PARKER CONSTRUCTION CO.
IBCA-335 Dedcided January 99, 1964

Contracts: Acts of Government—Contracts: Additional Compensation—
Contracts: Interpretation—Contracts: Performance
Under a contract for the construction of a transmission line containing the
‘“Permits and Responsibility for Work, ete,,” Clause of Standard Form 23A
(March 1953), as implemented by a provision that “final acceptance is to
be in writing at the time all work is completed to the satisfaction of the
contracting officer;” the contractor is. responsible for repairing at his own
expense a tower erected under the contract that before final acceptance of
the line is damaged, without the fault of either party, by logs and debris
thrown against the tower by forces of nature. )
Contracts: Acts of Government—~Contracts: Additional Compensation—
Contracts: Interpretation—Contracts: Performance
The allegation that the logs and debris may have belonged to the Govern- '
ment is not sufficient to shift liability for the tower repairs-to it. - Final
“acceptance may be deferred until after the contracting officer has-had a
reasonable opportunity to satisfy himself.that the work fully conforms to
all requirements of the contract. Assumption by the Government of re-
 sponsibility for removal of the logs and debris is not an assumption of
liability for repairs to the tower which are made by the contrdactor with
knowledge that the Governmeént disclaims responsibility for such repairs.

BOARD OF CONTRACT APPEALS

This is a timely appeal from the contracting officer’s' denial of
contractor-appellant’s claim in the amount of $2,540.18 representing
the ‘cost of repairing a steel tower damaged by an extensive mud
flow, containing logs and debris, which was prec1p1tated froma glamer
following a rainstorm.

The prmolpal issue involved herein is whether the Government
accepted the work pmor to the mud_ ﬂOW and resultmg damage to
the tower.

- 1’Although: appellant. erected .75 other steel tqwers duriﬁg construction of 15 miles of
power transmission line, only this one tower designated as AA 156 (36/2) was damaged.

The concomitant mud flow caused considerable damage to other Government property
which is under-the jurisdiction of the United States Forest Service.
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The claim is premlsed_ on the theory (1) that actual construction
work had been oompleted ‘and verbally accepted by the Govern-
ment two weeks prior to the loss; (2) that the Government accepted
responsibility for removal of the logs and debris which the mud flow
had deposited about the: damaged tower, and should therefore be
responsible for the cost of repairing that tower; and (3) that the
logs and debris belonged to the Government, not a third party, and
by reason thereof the costs of repair should be borne by the
Government.

The appeal arises from the above-identified contract which was
awarded appellant on June 28, 1960, by the Bonneville Power Admin-
istration. It called for the construction of a power transmission
line, 15.4 miles in length, including installation of footings, erection
of steel towers and stringing of ACSR “Chuker” conductors, located
in Hood River and Clackamas Countle,s, Oregon. .

Under a schedule of unit: prices for diverse phases of Work the
contract price of $408,272.50 was increased to $421,490.23 as the result
of the issuance of three change orders.

The contract was executed on Standard Form 23 (Rev1sed March
1958) and incorporated the General Provisions of Standard Form 23A
(March 1953), which included a pertinent: clause - relatmg to- appel-
lant’s responsibility for the work. = It is quoted as follows:

11. PERMITS AND RESPONSIBILITY FOR WORK, ETC.

.The Contractor shall, without.additional expense to the Government, obtain
all Hcenses and permits 'required for the prosecution of the work. He'shall
be responsible for all damages to persons or property that occur as 4 result-of
hig fault or negligencé in connection with the- prosecution of -the work.  He
shall also be: respongible for all materials delivered and work performed unéil
completion and final acceptence, except for any:completed unit thereof which
theretofore may have been finally accepted. = (Italics supplied.) :

Part IT of the contract, entitled “Supplementary General Provi-
sions,” contained two clauses germane to the issues involved herein,
which are quoted as follows: :

2-108. Liabilities of the Contractor.

o ® Co . % # >:= %

C. The contractor shall have sole responsibility for all work until it is accepted
n writing by the contracting officer. Materials or work damaged, lost, stolen,
or destroyed prior to said acceptance by reason of any cause whatsoever; whether
within or:beyond the control of the contractor, shall be repaired or: replaced
in thelr entirety, as required by the contractmg ofﬁcer by the contractor solely
at hlS own expense. . (Italics supphed )

% * B e % * %
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2-122.. Final Acceptance. - Final acceptance by the eontraetmg officer will be
in.writing at the time all work is completed to the satisfaction of thé contracting
oﬂice1, provided, however, that the contracting officer may at his: d1scret10n
and in the interest.of the Govermment accept individual” completed ‘divisions
of work. e . : :

The contract WELS completed‘ within the time required.. - Kinal ac-
ceptance thereof by the Gevelnment n ertmg was made on October
18, 1961. ‘

: The matter was Submltted by the partiés on the record Wlthout an
oral hearing.

The evidence discloses that a huge mud flow from a O'laelel on Mount
Hood oceurred sometime between the afternoon of -August 81 and
noon the next day, September 1, 1961. The deluge of mud and water
flowed through forest land and in its descent picked up logs, large
rocks and other debris and piled them to a height of 9 feet against the
steel tower erected by appellant, causing damage thereto to a substan-
tial extent. - Appellant was directed by the contracting officer to make
the necessary repairs and replaceinents, and claims the sum of $2,540.13
as compensation for doing this work.” The cost of removing the logs
and debris deposited about the tower by the mud flow was, however,
borne by the Government and paid for by the issuance of a change -
order in the amount of $1,371.06.  This latter work was ordered for
the purpose of preventing further damage to the tower.

Appellant’s contention that the cost of repairing the damaged tower
should be borne by the Government, is predicated on the theory that
for all practical purposes all construction work had been completed
and verbally accepted by Government inspectors two weeks prior to
the mud flow, that is, on August-18, 1961. A Appellant, however, has
failed to adduce any proof in substentmtlon of such allegations, which
are unequivocally denied by the Government.

The contracting officer found, -and appelleht does not deny, that
while all construction work spec1ﬁed in the contract was completed
on August 18, 1961, cleanup was not completed until August 31, 1961.
Clause 1-107 of the contract required cleanup to be completed Wlthlll
30 days after completion of construction. Clause 8-106 specified in
detail what was to be done in the way if cleanup, and then went on
to provide that if appellant failed to perform any of the required
cleanup, the Government would perform it at the expense of appellant
or its sureties. It is clear from these provisions that cleanup was
a material part of the work to be done by appellant and that until
it had been performed g finding that “all work is completed,” within
the meaning of Clause 2-122, could not properly be made. Hence, -
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completion dld not occur until‘August 31, 1961 the very day on which
the mud flow began.
Appellant’s allegatmn that there was a verbal acceptance by Gov-
‘ernment inspectors is unsupported by : any showing of who the 1 inspec-
tors were, what they said, and whether they had any authority to give
the final acceptance provided for in Clauses 2-108 and 2-122. Even
if there were such a showing, a mere verbal acceptance would not
‘suffice, since the clauses just cited provide that final accepbance is to
be “1n writing.” ’Dhe record contains no intimation of any circum-
' stances, such as waiver or ra.tlﬁoa,tmn, that conceivably might validate

a verbal acceptance.:’ M(neover, thee assertion that the work had been
-accepted by August 18, 1961, is inconsistent with the fact that it was
_ not completed until August 81,1961, .

The statement in Clause 2—122 that final acceptance is to be made at
the tirie all work is. complete;d “to the satisfaction’ of the contracting
officer” clea,rly imports that the contractlng officer is to have a reason-
able opportunity to satisfy himself that the work fully conforms to all
requirements- of the contract. Obviously, the brief interval that
elapsed between the completlon of cleanup on August 81, 1961, and
the discovery the next ‘day that the tower had been dama,ged_ dld not
aﬂ’ord such an opportumty The record, moreover, contains evidence
to the effect that it is ‘a standard practice of the Bonneville Power
Administration not to accept a newly-constructed transmission line
until an energization test has been made for the purpose of ascertain-
ing whether the line is free from potentlal grounds, and that a,ppellant

- was aware of this practice at the time when it entered into the contract

“here at issue. Appellant has proffered no proof that the Bonneville
Power Administration could and should have made the energlzatlon
test prior to the time when the mud flow occurred.

The reasonableness of the Government’s conduct in not accepting -
the work before the tower was damaged is also supported by the fact
that appellant’s letter requesting final acceptance bears the date of
’September 5, 1961, which was four days after the damage was dis-
covered. Whlle appelllant alleges that written notice of completlon
was given by it on August 18 1961, proof for this assertion is entirely
lacking.

Appellant’s second contentlon that payment by the Govel nment for
the cost of removal of logs and debris from around the tower warrants
‘Government responsibility for'the expense of repairing damage to the
tower isalso untenable. A change order was issued by the contract-
ing officer subsequent to.the mud flow, authorizing payment for such

728-875-—64—2
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removal, which had been directed in order to prevent further damage
to the tower. The correspondence between appellant and the Govern-
~ment.shows that when appellant made the repairs to the tower it was
fully aware that the Government, while willing to pay for the removal
of logs and debris, disclaimed any responsibility for. the expense of
repairing damage to ‘the tower. These circumstances negate, rather
than support, any assumptmn of liability by the Government for the
tower repairs.

“Appellant further avers that ‘the ]ogs and debris Whlch eaused dam-

-age to the tower were the- property of the Government and not of a.
third party, and that by reason thereof the cost of repairing the tower
should be borne by the Government.. _
We do not find the question of ownershlp of the 1ogs and debrls to
be of particular legal significance. The evidence discloses that the
mud flow which was of deluge proportion, was ‘triggered by a heavy
rainstorm that fell upon a, glac;ler, the lower. portions of which had
been made unstable by exceptlona,lly high me]tmg induced by excep-
tionally hot Wea.ther 2 The cause .of the damage must therefore be
attributable to an Act of God or to other forces of nature. We find
that neither the appellant nor the Government was at fault.
This appeal falls within the application of the general rule of con-
‘tract Jaw that a contractor must bear the risk of increases in the cost
of contract work caused by the. forces of nature, without the fault of
* either party, unless there is, as there is not here, a contract provision
~ shifting this responsﬂ:nhty to the Government. ,
This rule is carried over into subject contract by the 1ncorporat10n
of Clause 11 and Clause 2-108 (both of them are quoted above), which
specifically. placed upon appellant the responsibility for all. Work until
it was accepted in writing by the contracting officer.
It is well settled by the courts® and by opinions of this Board ¢
that where work is damaged before completion and acceptance by
- an Act of God or by other forces of nature, without the fault of either
party, and in the absence of a contract provisidn shifting the rigk of
such a loss to the Government the contractor is obhgated to repair the
damage at its own expense.

2 Report of Bonneville Power Administration geologist, dated October 9, 1961.

s Day V. United States, 245- U.S, 159 (1917) ;. W. F. Mawwell v United States, Ct. CL

No. 392-58 (January 12, 1962) ; Jack Carmen v. United States, 148 Ct. Cl. 747 (1958);
DeArmas v. United Stafes, 108 Ct. Cl, 436 (1947).

4 Montgomery-Macri Company. and Wesbern. Line Construction Company, Inc., IBCA-59
and IBCA-72 (June 28, 1963), 70 LD, 242, 279, 1963 BCA par. 3819, 6 Gov. Contr. par.
419 3 Barnerd-Curtiss. Compuny, IBCA-82 (August 9,.1957), 57-2 BCA .par. 1873 ; Mec-
'Waters and Bartlett, IBCA-56 (October. 31, 1956),. 56-2. BCA par. 1140; Osberg Con~
struction Company, IBCA--32 (June 19, 1956), 63 1.D. 180. -
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" “Under the circumstances of this case, the Board is of the opinion
that appellant is not entitled under the contract to payment for the
costs of repairing damage to the tower. The unforeseen results caused
by the melting of the glacier, the rainstorm, and the concomitant mud
flow with its burden of logs and debris was, in our opinion, a happen-
ing.of which the Government was not the cause and for which it is
not liable to pay. S :
‘CONCLUSIOI\T
For reasons set forth above, the appea,l is denied.

JOHN J Hywzs, Member..
1 coxcuUr: = : I concur:

Paur H. Ganrr; Chatrman. Herserr J. SLAUGHTER, Member.

. ' APPEAL OF PROMACS, INC.
IBCA-317 Decided January 31, 1964

Contracts: Intefpretation—Contracts: Specifications

‘Where a duly isSued modification of specifications incorporated in the contract
eliminates provisions for adjustment of price for excavationin the event that
_rocks of a certain size and extent are encountered, and substitutes a pro-
vision that all excavation shall be paid for at the stipulated contract price
without any adjustment, an interpretation by the contractor of such modi-
fication, as constituting a representation by the Government that no rock
would be eéncountered in the excavation work, is so strained as to be un-
reasonable. The unreasonableness of the interpretation precludes apphca-
tion of the doctrine of contro proferentem.

Contracts: Changed Conditions—Contracts: Additional Compensation

A contractor is not entifled to additional compensation on the theory of a
changed condition, where the only basis for the claim is the absence of
contract warnings as to possible rock and permafrost, if the contractor had
the same opportunity before bidding, as did the Governm_ént, to ascertain
that rock and permafrost were being encountered at nearby excavation
work, and should have known that they probably would be found at the job
site also. . -

BOARD OF CONTRACT APPEALS

This timely appeal, involving a claim of $20,511.41, was heretofore
the subject of a motion by the Government to dismiss for failure to
comply with the notice requirement of Clause 4, “Changed Con-
ditions,” of Standard Form 23A (March 1953). The motion was
denied by the Board on the ground that in addition to the issue of
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timely notice under the Changed Conditions clause, there is dlso if
issue the mterpretatlon of Clause 1-04 of the spemﬁcatmns, entitled
“Excavation.”*

The contract, dated September 17, 1959, contains Standard Form -
28A (March 1953) and a number of addmonal General Provisions,
Special Provisions and Specifications, including, in particular, a Modi-
fication of Section 1, entitled “Clearing, Excavatmg and Grading,” of
the specifications.

The project covered by the contract included “Utlhdor, Utilities,
Boiler House and Steamheating of Buildings, Headquarters Area,
MecKinley National Park; Alaska.” The completion date required by
the contract, as extended, was June 26, 1961. Final inspection took. -
place during the period of June 26 to June 30, 1961, and the work was
accepted subject to correction of 4 number of minor deficiencies. - The
last of these deficiencies was finally corrected early in 1962. ]

The contract price of $385,981.26 was made up of several lump sum.
bids for items such as the construction of a boiler house and the con--
version to steam heating in several existing buildings, together with
a.number of unit bid prices based on estimated quantities such as Item
1, Reinforced Concrete Utilidor (estimated quantity 2000 lineal feet)
and Item 10, Over-Excavation and compacted gravel backfill for -
Utilidor (estimated quantity 1000 cubic feet). :
~ Inaletter dated July 25,1961, the contractor notified the contractlng
officer that it had encountered “quantities of boulders and in some
places, permafrost * * *7 durlng the excavation of the trench for the
boiler house and Utilidor, and furnished a tentative estimate of the
additional cost of excavation caused by those conditions as “exceeding
$15,000.” The contracting officer replied by letter of August 1, 1961,
acknowledging receipt of the contractor’s letter, and conﬁrmmg a
conversation with Mr. Guy McGee, Project Managér of the contractor,
on August 1, 1961. That conversation was to the effect that the letter
of July 25, 1961 could not be construed as a formal claim j that it. would
- be considered as a notice of intent to file a formal claim; and that the
letter of July 25, 1961 “* * * wag the first notification you have ten-
dered us regardlng a claim for additional payments. * * *7 ‘

No further claim was filed until the contractor’s letter of February
27, 1962. That letter included a detailed tabulation of work hours
and costs for the additional work alleged to have been performed,
during the period of June 11 through August 10, 1960, as to the excava-
tion for the boiler house, drain pipe, and Utilidor. Theé tabulation

1 Promacs, Inc., IBCA-317 (May 29, 1962), 4 Gov, Contr. 291 (g).
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i ﬁovers the time and hourly rental rates for various types of equipment,
as well ag the time and hourly rates for foreman and common labor
involved.

Presumably it was not feasible for the contractor at that late date to
make any distinction between those additional costs of excavation
which were attributable to removal of rock and removal of perma-
frost, compared with what it would have cost if no rock or perma-
frost had been encountered. Moreover, there is no information in the
contractor’s claim or appeal instruments or elsewhere in the appeal file
as to the total actual costs incurred by the contractor in excavating the
areas involved, nor as to the quantities or sizes of rock or boulders
excavated, nor as to the basis on which the contractor determined to
assign to the additional work the particular amounts of work-hours
stated in its-letter. The submission of proof concerning such matters
would be vital in order to arrive at any equitable ad]ustment of the
claim. :

The contractor does not assert that there was any- m1srepresenta—

tion by the Government concerning the presence or absence of perma-

frost, apart from the fact that the possibility of its presence was not
mentioned in the contract. Nor does the contractor claim that the
preserice of rock or permafrost was unusual in the vicinity of the site.

Likewise, it is not stated that the existence of rock or of permafrost in

the region of the work site was unknown to the contractor, prior to

submission of its bid.

The contracting officer denied the claim in his letter decision of
Mareh 9, 1962, on the ground that the speclﬁcatlons, as modified prior
to recelpt of: any bids, provided as follows: v

1-04 Excavation.. Any reference in the speelﬁcatmns to the deﬁmtlon of.
rock excavation.shall be: disregarded; ell. ewcavation required to be. performed
under the congract shall be considered to be paid for under the lump sum con-
tract price and no edjustment will be made in_ the‘contra,ct for ewcavation of
any nature, - (Italics added.) . )

Prior to such modlﬁcamon, the specifications prov1ded in pertinent
part as follows concerning: rock excavation: o

104 EBacavation: I :

All material ‘shall -be removed by the Contractor without  additional cost
except for material herein defined as rock. If rock is encountered the contract
price shall be adjusted. - :

a. Rock Hzcavation. Rock is deﬁned as (1) boulders over 1[3 cublc yvards in-

volume and (2) any other material in such c¢ondition as to requue the use of
e\plosn es or systematic dr11hng for removal :
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The contracting officer demed the. clalm on the additional ground
that—

*# % % at no time during the process of excavating this material was any
claim made by you, either formal or informal, to the Contracting Officer, for
additional payment. * # %

The contractor appealed timely by letter of April 9, 1962.

_ Although the contractor’s claim and appeal papers do not identify
the claim as being presented under the Changed Conditions clause
(Clause 4 of Standard Form 23A) of the contract, that clause is the
only possible source of relief in the contract for clzums based on sub-
‘surface conditions.?

If, however, the contractor did not intend to base its claim on the
Chan(red Conditions clause, but instead- claims that the alleged acts
or omissions of the Government amounted to an actionable misrepre-
sentation, entitling the contractor to additional compensatlon over and
above the contract price, then the Board would not have jurisdiction
to consider such a claim.? That type of claim is one for which. re-
course, if any, would have to be sought from either the Comptroller
General or.the Courts.*. Only in a case where the alleged misrepre-
sentation forms the basis of a claim for which relief is specifically
provided in the contract, as in the Changed Conditions clause, does
the Board have ]ur1sdlct10n concerning a claim of misrepresentation.’
The Board’s capacity to, grant relief must be found within the “four

corners” of the contract.®
In substance, the contractor’s claim is based on. alleged Imsrepre-
sentation by the Government concerning the presence of subsurface

21t reads as follows: “Thé Contractor shall promptly, and before such conditions are
disturbed, notify the Contracting Officer in writing of: (1) subsurface or latest physical
conditions at the site differing materially from those indicated in this contract, or (2)
unknown physical conditions at the site, of an unusual nature, differing  materially
from those ordinarily -encountered. and generally recognized as inhering in work of the
character provided for in .this contract. The Contracting Officer shall promptly investi-
gate the conditions, and if he finds that such conditions do so materially differ and cause
an increase or decrease in the cost of, or the time required for, performance of this con-
tract, an equitable adjustment shall be made and the contract modified in writing
aceordingly. Any claim of the Contractor for adjustment hereunder shall not be allowed
unless he has given notice as above required; provided that the Contracting Officer may,
if he determines the facts so justify, consider and adjust any such claim asserted before .
the date of final settlement of the contract. If the parties fail to agree upon the adjust-
ment to be made, the dispute shall be determined as provided in Clause 6 hereof.”

8 Of. Martin K. Bby Construcéion Co., Inc., IBCA-355 (March 8, 1963) 1963 BCA par.
3672; 5 Gov. Contr. 183 (e), and cases cited therein.

+ Jensen-Rasmussen and Oo. and B-E-C-K Corp., IBCA-363 (March 14, 1963), 1963 BCA
par. 3687, 5 Gov. Contr. 183 (e), and cases cited therein..

6-0f, Morgen & Oswood C’onstructwn Co., Inc., IBCA-389 (November 21, 1963), 70
LD. 495, 1963 BCA par. 3945.

6 Yartin K. Eby Construction Co., Inec., note 3, supra, Accord: Joseph F. Monsini, J7.,
ASBCA No. 6928 (October 23, 1961), 612 BCA par. 3197, ¢ Gov. Contr. 127 (e).
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rock and perma,frost at the site of the, Work The pa,rtlcular form
of the misrepresentation as to rock is claimed to be contained in the
modification of the specifications, quoted supre, to the effect that any
reference to the definition of rock excavation shall be disregarded;
that all excavation performed should be paid for under the lump sum
bid price; and that no adjustment would be made for any kind of
excavation. Basically, it is the contractor’s theory that the Govern-
‘ment indicated by the foregoing modification that no rock would be
encountered in the excavations.

The contractor is correct in statmg that the existence of rock,
boulders and permafrost is not mentioned in the specifications as modl—
fied, and the Government does not contend that any of these conditions
are shown on the contract drawings.  The contractor also states that
the Government “was aware of the presence of rock and perma-
frost” by reason of “the fact that shortly before the letting of the
referenced contract, the Park Service built an apartment house close
to’ the work covered by this contract, ‘and boulders and frost were
encountered in the excavation and footings for the structure. "The
owner [présumably the Government] had ample opportunity to ob-
serve these conditions and to evaluate the added cost to the contractor
for this referenced contract. * * *” Hence, the alleged misrepresenta-
tion as to permafrost consists merely of 'its non-mention by the
Government. : :

The basi¢c concept underlymcr the Cha,nged Conchtlons clause is
that the long-term interest of the Government, in attemptmg to elimi-
nate excessive contmgency allowances from bld prlces, justifies the
Government in assuming a portion of the risk concerning subsurface
conditions. - The portion of the undertaking as to which the Govern-
ment assumes-the risk is that the subsurface conditions will conform-
to those deseribed in‘the contract, or, if not there described, to normal
conditions for the area involved.” :

The risk thus assumed by the Government with respect to con-
ditions not deseribed by the contract is the risk that such conditions
may. turn out to be abnormally bad; the Government does not.guar-
antee by this clause that. cond1t10ns will prove to be.abnormally
good.s Hence, the contractor’s bid price should not reflect assump-
tions that the subsurface conditions. will’ be either better or worse

T Ruff v. United States, 96 Ct. CL 148, 164 (1942).

8 Brhardt Dahl Andersen, TBCA-229 (July 17, 1961), 68 I.D. 201, 61-1 BCA par. 3082,
3 Gov. Contr. 505, and cases cited therein. We quote the elegant formula stated therein:
“The risk thus. assumed by:the Government with respect to [changed] .conditions not

deseribed in.the contract is,” however, the risk that they will turn out to be abnormally
bad ; not the risk that they will fall short of being abnormally good.”



16 DECISIONS OF THE 'DEPARTMENT OF 'THE’INTERIOR [71 ID.

than those conditions “ordlnarlly encountered, and generally Tecog-
nized as inhering in work of the character provided. for in this
contract,” unless he knows or shoulal know. that unusual conditions
do actually exist at the site.?

In such a case, where the bidder is aware or should have been aware
of conditions at or near the site, his bid price should reflect .the
anticipated cost of performing the contract under - such condltlons

As the Board has previously said :

The purpose of article 4, is, however, to plotect prudent contractors against
unforeseen abnormalities, and a contractor who, ignores. the warnings in the
specification and all warning signs: that would have been revealed by a
reasonably thorough 1nvest1gat10n 1s not entitled to the benefit of the article.1®

Similar considerations are expressed in Standard Form 22, “In-
structions to Bidders,” attached to the Invitation for Bids. Artlcle
1 states that explanations will be furnished to bidders as to the
meaning or interpretation of drawings and specifications. Article 2
‘provides for visiting the site of the work. These two, articles read as
follows: E L ; ‘

1. Explanation to Bidders. Any explanation ﬂesired by bidders regarding
the .meaning or interpretation of the. drawings and spec1ﬁcat10ns must be
requested in writing and with sufficient time allowed: for a. reply to reach
them before the submission of then‘ bids. Oral explanatlons or instructions
given before the award of the contract Will not be binding. - Any interpretation
made will be in the form of an addendum to the specifications or drawings
and will- be furnished to all bidders and its recelpt by the bidder shall be

acknowledged. )
2. Conditions at Site of Woﬂc Bldders should v151t the sﬁ:e to ascertain

pertment local - condltlons readily. determmed by -inspection and. inquiry, such
as the locatwn access1b111ty and general character of the site, labor cond1t1ons,
the character and extent of existing work within oxr- adgacent thereto, and
any other work being performed thereon. . ‘ :

While Standard Form 22 provides tha,t the 1nstruct10ns contained
therein “are not to be incorporated in the contract,” Article 2 is
expressly excepted from this general language by Clause 30, entitled
“Site  Visitation,” of the instant contra,ct That . clause read’s. as
follows: e

Faﬂure to visit the site (as prov1ded in Artlcle 2 of Standard Form 22
Instructions 'to Bidders) will in no way. relieve ‘the Contractor from the
necessity of furnishing all equipment -and materials .and performing all work
required for  the completion of the contract in conformity With the speciﬁcations.

9O,f Otis W'Lllmms and  Co., IBCA——324 (Septemher 5, 1962), 69 ID 135 1962 BCA

par. 3487, 4 Gov. Contr. 471.
107, A, Terteling & Sons, Inc IBCA—27 (December 31 1957), 64 ID 466 484, 57-2

BCA par. 1539.
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In a letter dated September 3, 1959, from the contractor to Mr.
D. D. Jacobs, Superintendent, Mt ’\{cKnlley Park; the first -para-
graph thereof indicates that the erter of the letter Mer. McGee,
had VlSlted the site: ;

(a). n connection with the stofage of construction materials, we would like
to use the Warehouse at the ra:lway station that we surveyed when I vigited
the site.

Thus, it would appear that the contractor had availed itself of the
opportunity to investigate the conditions at the site. The contractor
nowhere alleges that the subsurface conditions at the apartment house
nearby could not, during this investigation, have been “readily deter-
mined by inspection and inquiry,” within the meaning of ‘Standard
Form 22. In fact, the contractor does not even allege that at the time
of bidding it lacked actual knowledge of the rock and permafrost con-
ditions which, it asserts, had been found at the apartment house. The
burden of the contractor’s complaint and the basis of its claim is that
the possibility of encountering rock and permafrost were not specif-
ically set out in the contract specifications or drawings. Yet the con-
tractor does not assert that it was actually misled by that omission.™
The contractor’s main argument set forth in its letter of J uly 25, 1961,
, 1s that -

#-% % There is a’ Well known and authenticated rule of spec1ﬁcat10n writing
that states that if the owner has knowledge of sub-surface conditions" that
change the progress of the Contractor’s work, or affects his cost, it must be
set out fully in the specifications. * * * :

‘The contractor’s statement of the rule is 1ncorrect ‘There is no
duty on the part of the Government to describe subsurface conditions
about which the contractor knew, or should have known from -the
available information, before bidding.®? S

Here, there is no evidence that any test bormgs or snmlar investiga-
tions were performed by the Government. Likewise, there is no-show-
ing that the subsurface conditions at-the job site and in the nearby
apartinent area ‘were unknown to the contractor or unascertainable
through  an 1nvest1gat10n of the “type contemplated by Standa,rd..
Form 22. :

It is also the opinion of the Board that the ehmmatmn by the Grov—
ermnent of the contract provisions for price adjustment for rock ex-
cavation did not constitute a representation that no- rock ‘would ‘be
encountered in the excavation work under this contract It was

1 Gee I'vy H ;S’mzth G’ompfmy v. Umted States, Ct.CL No 273—58 (June 7 1961) :
12 Leal V. U'mted States, 149 Ct. CL 451 459 62 (1960) : .

T23-875—64——3
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clearly stated that one price would be pald for all excavatlon, irre-
spective of its nature. The interpretation, by the contractor, of -such
modification as a representation that no rocks would be encountered
is so strained as to be unreasonable. Neither the original nor the
substituted provision purports to be a statement of fact as to whether
rock will or will not be encountered. On the contrary, each purports
to be a statement of how much will be paid for excavating rock #f 4 ds
encountered. The modification could be of little value to the Govern-
ment unless rock were encountered and, hence, the fact that the .
Government chose to make such a modlﬁcatlon would offer a prudent
bidder more reason to believe rock wag anticipated than to beheve it
was not anticipated. :

lemg the most, favorable cons1derafb10n to the contmctor s view of
the. contract provisions in controversy, the best that can be said for
- that view is that the contractor was faced with an uncerta,lnty as to
what ‘was intended, and undertook to resolve that uncert‘unty on its
own by adopting an unreasonable interpretation of the contract. The
contractor could have protected itself by seeking to have the matter
clarified by the contracting officer before the bid opening.*®  This was
not done by the contractor, and, therefore, the Government had no
opportunity to resolve any sup_posed inconsistencies. - Accordingly,
the contractor is not entitled to the application of the rule of contra
proferentém—that an ambiguity in a contract, provision will be inter-
preted in favor of the party who did not draft the contract—since this
rule is applied only where that party’s 1nterpretmt1on has a reasonable
basis.’*. Hence, the requirements for establishing ?L changed condi-
tion of the first category (on the basis of contmct repl esenta,tlon) have
not been met by the contractor.

Additionally, it must not be supposed that the contractor is entitled
to relief under the Changed Conditions clause for a changed condition
of the second category merely because some rocks or boulders were
encountered.  As previously indicated, the contractor has not stated
the quantities or sizes of rock involved. The requirements of the
Changed Conditions clause concerning “unusual nature” mast be met.
If Clause 1-04 had not been modified, the contractor would have been
entitled to a price adjustment only in the case of boulders exceeding
1% cubic yards in volume,:and in the case of rock requiring blasting
or systematic -drilling.  -However, the contractor’s claim seems to be
predicated on the proposition that a price ad]ustment should be made

8 B—W - Qongiruction. Company, IBCA-297 (October 23, 1963), 1963 BCA par. 83922,5

Gov. Contr, 565(d). .. See dlso “Inﬁtructions o Buiders”, quoted in text supm
14 B-W Construction Company, note 13, supra. '
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for all rock encountered. It seems significant, that there is no asser-
tion as to the volume of any boulders found in the excavations or as to
any need for blasting or systematic drilling (no costs are spec1ﬁca11y
~ claimed for either):

That part of the claim related to perma,frost is not as worthy of.
consideration as the rock claim. The contract provisions did not at
any time contain any statements concerning permafrost or price ad-
justment therefor. Itis common knowledge that permafrost is preva-
lent throughout much of the State of Alaska, and the Board takes
official notice to that effect. Moreover, the contractor had visited the
site before bidding and had the samie opportunities for inquiry and
for examination of nearby excava,tlons as was the casé with rock and
boulders. Accordingly, the contractor has failed to show the ex1stence
. of a changed condition of the second category. :

" " Concerning the- question of notice, there appears to be no statement
or evidence submltted by the Government to the effect that the Govern-
ment was prejudiced by the delay of the contractor in giving notice of
the supposed changed condition. However, the contractor’s appeal
letter of April 9,1962, says Wlthout equlvoca,tlon ’

. The Contractor states further that no notice of these adverse conditions was
given Contracting . Officer during the progress of the work.

Without deciding this issue, there is reason to assume that the rights
of the Government must necessarily have been injured or prejudiced
by such a long delay.*” It was given no opportunity to \%ei*ify the
contractor’s claim or the extent thereof while the work was going on,
as required by the Changed Conditions clause.

In any: event, the. contractor’s appeal must perforce be demed for
the several reasons dlscussed elsewhere in this opinion.

, CONCLUSIONS
The appeal is. demed in its entirety.
; TaoMAS M DURSTON, M ember
1 OONCUR IR I ‘CONCUR:
PAUL H GANTT Chatrman. — Himeser J. Stavemrer, Member.

R ¢, Korshoj Oonstrucnon Gampany, IBCA—321 (August 27, 1963), 1963 BCA par.
3848, 5 Gov. Contr. 501.° . . . A
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INTERPRETATION 0F THE SUBMERG’ED LANDS ACT

Submerged Lands Act: Genera,lly—Oﬂ and Gas Leases: Apphcatmns

The Departmental decision in Henry 8. Morgan, Floyd A. Wallis;, et al.,
BLM-A-036376 - (1956), affirmed by the Secretaiy of the Interior, 65 1.D.
369 (1958), is overruled to the extent that it is inconsistent or in conflict
with the conclusion reached in the opmmn of. the Sohcltor General - issued

Decerber 20, 1963.

Submerged Lands Ac‘t Generally

The Submerged Lands-Act of May 22, 1953, 67 Stat. 29, 43: U. S G sec. 1301
et seq., released to the States any former title of the United States to lands
which were formerly beneath navigable waters as defined in section 2(a)
of the Act, but which emerged as islands through natural processes within
the boundaries of the States before the effectlve date of the Act

Submerged Lands Act: Generally—Words and Phrases

Lands which are ‘“made” as that term is used in section 2(a).(3) of the -

. -Submerged Lands Act of May 22, 1953, 67 Stat.:29, 43 U.8.C, sec. 1301
et seq., include lands which are formed as islands by natural processes as
well as those which are man made. .

See Solicitor General’s 'Opinion December 20, 1963, . 22.
M-36665 | - January 81, 1964

To: THE SECRETARY OF THE INTERIOR
SUBJECT INTERPRETATION OF THE SUBMERGED Liaxnps AcT

On December 20, 1963, the Attorney General approved and trans-
mitted to you an opinion prepared by the Solicitor General dealing
with the question of title, under the Submerged Lands Act of May 22,
1953, 67 Stat. 29, 43°U.S.C,, sec. 1301 ¢f seq., to certain lands which
formed as 1slands in the margmal sea. within the boundaries of a
State after such State was admitted to the Union but before the effec-
tive date of the Submerged Lands ‘Act.- That opinion, together with
the Attorney General’s letter of transmittal, is attached hereto.

The opinion approved by the Attorney General establishes the legal
principle under which the: Department of the Interior will now oper- .
ate. However, the opinion contemplates further admmlstratlve actlon
on the part of this Department as outlined below. ‘

-~ Firgt, the Solicitor Greneral hag expressly advised that the Depart-
mental decision in Henry S. Morgan, Floyd A. Wallisy et*al.; BLM-
A-036376 (1956), affirmed by the Secretary, 65 LD. 369 (1958) , is
in conflict with his conclusion that the Submerged Lands Act released
to the States any former title of the United States to lands which were
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formerly ‘beneath navigable Waters as defined in Sectlon 2(a). of the
-Submerged Lands Act, but which emerged as islands through natural .
processes. To the extent that the Wallis decision is inconsistent or
in conflict with the conclusion of the Attorney General, that dec151on
must be and is hereby disapproved and overruled.
Second, several matters presently pending before the Department
are materially affected by the opinion approved by the Attorney Gen-
“eral and should be disposed of in accordance therewith. Among the
matters awaiting Departmental action are the applications received
. by the Bureau of Land. Man%gement for the issnance of oil and gas
leases on lands which were formed as islands by natural processes
prior to the effective date of the Submerged Lands Act and which
may, therefore, be.affected by the Solicitor General’s opinion.

Also pending before the Department are the protests filed by the
States of Louisiana and Florida * to the granting of the lease applica-
tions. The pending leaseapplications which are the subject of the pro--
tests presently before me 2 are hereby denied.” Such other lease appli-
- cations covering lands in areas which may be affected by the Solicitor
General’s ruling; as may be pending before the Bureau of Land Man-
agement, should be denied by the Bureau as soon as possible. ,

The State of Florida has also filed a formal protest to the action of
the Bureau of Land Management in ordering the Florida islands
opened for leasing as public lands (25 Fed. Reg. 10954 (1960)). The
Bureau is, therefore, instructed to take appropriate action to amend
and modify the order opening the lands to public domain oil and gas
leasing to conform to the opinion of the Solicitor General.

Franx J. Barry,
' Solicitor.
ArprovED: ‘
(Sgd.)  Syewarr L. Ubarr,
Secretary of the Interior.

t Lease -applications' protested in this proceeding are as follows:

Louisiana: . . Florlda :

BLM 040338 BLM 053264
"BLM-A 040339 ’ BLM 054147
BLM 042672 - :BLM . 054142
BLM~A 042673 ’ - ¢ BLM 054442
BLM-A 1042775 BLM 054465
BLM 042776 . BLM - 054466
. a " BLM - 054510

.BLM . 054823

BLM - 054845

BLM 056495

2 Thid.
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. December 20, 1963.
Tar HoNORABLE - R ‘
THE SECRETARY OF THE INTERIOR
My Dear Mr. SECRETARY : ,

I enclose an opinion prepared by the Solicitor General at the request
of the President dealing with title under the Submerged Lands Act to
certain lands originally formed as islands in the marginal sea.

I am in full accord with the oplnlon expressed by the Solicitor
General.

Please let me know whether you 'have any objection to the pubhca—
tion of this opinion in accordance with 5 U.S.C. 305.

Sincerely,
' : (Sgd) ROBERT F. KENNEDY, ‘
' Attomey General.

OPINION OF THE ATTORNEY GENERAL OF THE
UNITED STATES

’ TITLE TO NATURALLY- MADE LANDS UN]JEER THE SUBMERGED

) LANDS ACT

" The Submerged Lands Act (act of May 22, 1953, c. 65, 67 Stat. 29, 43 U.8.C.
1301-1315) relinquished any former title of the United States to lands
naturally-made as islands, which formerly were “lands beneath navigable
waters,” as that phrase is defined in'the act. -Title to accretions to public
lands of the United States was not affected by the act. '

The ruling of the Bureau of Land Management of the Department of the
_Interior in the case of Floyd A. Wallis (BLM-A 036376), as affirmed by the
Secretary of the Interior (65 I.D. 369 (1958)), to the contrary is erroneous
and should be revoked.

December 20, 1963.
THE SECRETARY OF THE INTERIOR. : »

My Dear Mr. SecrETARY : I 'have the honor to submit for your guid-
ance, pursuant to a request from the President oxn October 30, 1963,
an opinion formally embodying the advice which I gave him on Jan-
uary 30, 1963, concerning the title, if any, of the United States to lands
which formed as islands in the marginal sea within the boundaries of
a State after the State was admitted to the Union but before May 22,
1953, the effective date of the Submerged Lands Act, ¢. 65, 67 Stat. 29
(43 U.S.C. 1301 ¢¢ seq.). The most important of the disputed. areas
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lie’ along the Florlda coast and in Louisiana at the mouth of the
‘Mississippi. - :

A brief description of the factual and letra,l background is necessary
to clarify theissue.  Off the Florida coast the tides and ocean currents
sometimes form shoals that become tiny islands. The islands may
grow quite rapidly, especially if a mangrove seed is dropped by a
.- passing bird and takes root, for the roots hold the shifting earth. Al-
~ though the exact chronology is uncertain because of the incompleteness
‘of the early charts, many such islands were formed within the past
century. Since their formation they have sometimes been incorpo-
~ rated as part of the mainland or other offshore islands. The lands
were formed within the political boundaries of Florida and for many
years were commonly believed to belong to the State of Florida as the
owner of the bed of the marginal sea. In some cases the State trans-
ferred title to private gwners. The lands have been used for camps
~and cottages, and even real estate developments. Considerable in-
vestments appear to have been made on the strength of the State’s
supposed title.

The situation along Louisiana’s coast is quite different, although the
legal question is the same. 'The Mississippi River carries enormous
quantities of silt into the Gulf of Mexico. As the river reaches the
Gulf it makes its own channel through the growing delta, building
up natural levees on either hand which have been enhanced by dredg-
ing to keep the passes (channels) open to navigation. A glance at
any large-scale chart reveals the extraordinary length of these arms
reaching out into the Gulf. A break in one of the levees, made by
natural forces or by man, would permit the current to flow through
and, as it slackened, to deposﬂ: silt on the other side building up fast
land Some land might attach itself to the levee as accretion. Other
land might be formed as islands. The islands might be joined either
to each other, to the levee or to the mainland. The whole area is low
and wet. The foregoing process is remarkably complex. The com-
parison between early and current charts makes it plain that many
acres of fast land have been formed in this fashion, some as islands,
some as islands which by accretion have been joined to the mainland,
and some, perha,ps, as direct accretion to the mainland.

Other islands in the delta area were formed as a result of the geo~
logical structure of the bed of the sea. As the Mississippi deposits
its tons of silt, their weight sometimes causes the immediate area to
sink and the pressure of the sinking mass then raises the bed of the
sea in other spots mto new islands, often called mudlumps that may
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later be incorporated into other new land in the delta area or may,.
indeed, sink back beneath the sea. :

These processes have been taking place continuously for many years.. . .

As in Florida the general assumption was that Louisiana owned the
bed of the sea within its political boundaries and therefore became the
owner of any newly formed vls_lands within the marginal sea. “The
area is valuable for oil fields and possibly other natural resources.
The controversy over title arises in the following manner. Under
the common law the sovereign is the owner of the bed of all navigable
streams and of navigable inland waters. In Pollard’s Lessee v.
Hagon, 3 How. 212 (1845), the Supreme Court held that newly ad- .
mitted States became the owners of the lands beneath nav1gable :
“waters within their political boundaries, except as a prior sovere1gn
might have granted the land to another owner. Although the case
involved land in Mobile Bay, which is inland waters, throughout the
rest of the nineteenth century and during the early decades of the
- twentieth century it was generally assumed that the same role applied
“to lands beneath the marginal sea. It is also a settled rule that new
islands formed in a body of water by natural forces became the prop-
erty of the owner of the bed. City of St. Louis v. Rute, 138 U.S. 226,
247 (1891). The States therefore administered both- the submerged
lands and the new islands as thelr own, and made both grants and
leases.

During the 1980°s and 1940’s, after the discovery of vast natural
resources under the marginal sea, the Federal Government began to
challenge the States’ claims of title to submerged lands. In United
States v. Oalifornia, 332 U.S. 19 (1947), the Supreme Court over-
turned the widespread prior assumption; limited the rule of Pollard’s
Lessee v. Hagan to tidelands and inland waters; and held that the:
United States had paramount rights in the lands under the marginal
sea. Although the opinion spoke only of paramount rights, the de--
cision sustained the claim of the United Statesto all the oil, natural
gas, sulphur and other minerals so that we can say, for all practical
purposes, that the United States was held to have title to the bed of -
the marginal sea. For present purposes it is also proper to assume
that title to the islands formed by natural forces within the political
boundaries of a State after the State was admitted to the Union was
vested in the United States as the owner of the bed of the marginal
sea. City of St. Louis v. Rutz, supra.t :

1The 1ssue is actually disputed, but the dispute is 1rre1evant to the issue considered in
this opinion. : ' "
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In subsequent rulings the decision in United States v. California
was extended to Louisiana and Texas;? obviously it applied to all
other States. The rationale cast doubt upon private tltles on the
strength of which investments had been made.

The decisions gave rise to a national controversy which was resolved
on-May 22, 1953, when Congress enacted and President Eisenhower
" signed the Submer‘ged L'Lnd’s Act, 67 Stat. 29 (43 U.S.C. 1301 ¢ seq. ).

Generally speaking, the effect of the Submerged Lands Act is to
release and relinquish to the States title to and ownership of “the lands
beneath navigable waters” within State boundaries, including all the
‘natural resources therein. Tands beneath navigable waters 'are de-
fined in section 2(a) in three parts. Subdivision (1) includes lands
covered: by nontidal waters “up to the ordinary high water mark as
heretofore or hereafter modified by accretion, erosion and reliction
ok & Gubdivision (2) covers “all lands permanently’ or perlodl-
cally covered by tidal waters up to but not above the line 6f mean high
tide and seaward to a line three geographical miles distant from the
~ coastline of each such State * * *’* Subdivision (3) brings within
the definition : ‘ o

“(8) all filled in, made or reclaimed lands which formerly were
lands beneath nawgable waters; as hereinabove defined.”

The: Submerged Lands Act conveys to the State whatever title the
United States had to lands within the foregoing limits. It is equally
plain that the act conveyed to the States whatever claim the United
States might have to islands in the same area filled in or reclaimed
by man. ( except as they mlght fall under one of the ez\ceptmns in sec-

tion 8).
~ Sovereignty over islands existing when a State was admitted to the
Union passed to the State. Title to some of those islands might have
already passed into private hands and thenceforth be governed by
State law. Title to others might have remained in the United States,
just as other public lands on the mainland, but some of the latter may
later have passed into private hands in the same manner as other public
lands. In any event the status of the islands formed before statehood
would not be dlﬁerent from that of other land under the States
jurisdiction.

2 United States v. Louisiana, 389 U.S. 699 (1950) United.States. v. Temas, ‘339 U.8. 707
(1950).

8 The .omitted words: put the line farther seaward in certain’ instances.- Smcevtha’c issue
is not involved in’ the nresent controversy. I shall speak -as if the limit were three miles.

723-876—64—4



26 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [71 LD.

Islands in the marginal sea formed after May 22, 1953, belong to
the State as the owner of the bed. City of St. Louis v, Rutz, 138 U.S.
226, 247 (1891).

Thus, the only question raised by the pendmg controversy is
whether the lands naturally formed as islands in the marginal sea
within the boundaries of an admitted State but before the enactment
of the Submerged Lands Act belong to the States (and their grantees)
or to the United States.

This question has once already been the subject of formal consmlera-
tion.. On June 7, 1956, the Director of the Bureau of Land Manage-
ment of the Department- of the Interior in the so-called Floyd 4.
Wollis case . (BLM—A 036376 ez al.), ruled that certain lands formed
as mud-lumps in the Louisiana delta region belonged to the United
States in its sovereign capacity and had not been transferred to
Louisiana under the Submerged Lands Act. This decision was
affirmed by the Secretary of the Interior, 65 1.D. 369 (1958).*

In my opinion, this ruhng was erroneous and the title to the
naturally. formed lands in dispute belongs to the States and their

grantees.
I

The words of the Submerged Lands Act do not resolve the

issue. Although they can be read, standing alone, to mean that

“only man-made lands passed to the States, they lend themselves
as readily -to an interpretation coverlng both man-made and
naturally—made islands. :

The critical provision is section 2(a) (8) which includes among the
lands conveyed.: :

“all filled in, made, or reclalmed lands Whlch formerly were lands
beneath navigable Waters kAN

The words “filled in” and “reclzumed” suggest the works of man
and since the word “made” is used in close association with “filled in”
and “reclaimed”—indeed, it comes between them—they tend to color
its meaning. = Moreover, “made” is defined by many dictionaries to
distinguish what is artificial from what is natural. Z.g., Dictionary of
American English. The University of Chicago, 1942; Ownford Eng-
lish Dictionary (10 vol.), Clarendon Press, 1908; Webster s New
International Dictionary;2d ed:; G & €. Merriam Go., 1957
‘4 Although the Decision of ‘the ‘Sécretary was sustained in'subsequent court proceedings,
Morgan'v. Udall; 306 F. 2d 799 (C.AD.C.) (1062); certiorari denied, 371 U.S: 941 (1962),

the question under review was not in isste and not determined.. See the Memorandum
for Stewart L. Udall, Secretary of the Interior, in Opposition. .
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Tt is said that some 31gmﬁca110e must be attached to the fact that
“made” wag inserted into some of the bills dealing with submerged
lands well along in the eontroversy, and that the only possible pur-
pose was to add “naturally-made” land. However, “made” can be
given significance without going so far; for some purposes an island
formed by artificially altering the course of a stream so as to cause
the deposit.of silt might well be described as “made by man,” although
it might be neither “filled in” nor “reclaimed.”

It does no violence to the words of section 2(a) (8), however, to read
“made” as including both man-made and naturally-made islands.
Lawyers have often used the word “made” to describe lands newly
formed by nature. Z.g., Jefferis v. East Omaha Land Co., 134 U.S.
178 (1890) ; County of St. Clair v. Lovingston, 28 Wall. 46, 59 (1874) ;
Linthicum v. Coan, 64 Md. 439, 451 (1885), 2 Atl. 826, 828; Trustees
of Hopkins Academy v. Dickinson, 63 Mass. 544, 545 (1852) (Shaw,
C. J.)s Union Depot, Street Ry. & Transfer Co., v. Brunswick, 31
Minn. 297, 303 (1883),17 N.W. 626, 629; Olark, A Treatise on the Low
of Surveying and Boundaries, §§ 259, 269 (2d ed.); id., § 598 (3d.).
The word “made” was applied to lands formed by natural forces on
several occasions during the debates on the Submerged Lands Act.®
For example, Senator Paul H. Douglas, of Illinois, said (99 Cong.
Rec. 2936) :

“It is primarily in this delta region of made land that oil and gas
have been found in Louisiana.” He was describing land made long
before the white man came to America.’

In sum, the words of section 2(a) (3) asa matter of etymology alone,
may fairly be read either (1) as covering both man-made and natu-

6 Strictly speaking, ‘‘filled in” applies to areas into which man has trucked or pumped
earth and other solid fill. . “Reclaimed” describes land from which the waters have been
‘excluded. . '

68 Very slight support for this reading of “made” in section 2(a) (3) can be drawn from
the fact that the word is omitted from section 5(a) which excepts lands “filled in, built
up, or otherwise reclaimed by the United States for its own use.” The contrast is prob-
ably fortuitous, but it may be significant that “made” was not used in the final version
where the reference is plainly confined to the works of man.

7 “Made” was used in. the same way by Senator Clinton P. Anderson, of New Mexico,.
" in the course of hearings before the Senate Committee on Interior and Insular Affairs on
the submerged lands bills; In discussing the location of the coastline from which- the
marginal sea would be measured, he said (Hearings in Executive Sessions, 83d Cong., Ist
sess., p. 1356 (March 16, 1958) )2

“Y am sitting here looking-at a map showing where the leases have been granted in
Texas and Loulsiaua, both prior to and subsequent.to June 23, 1947; and if I am not
mistaken, a ‘good deal of the land that lies south ‘and east of New Orleans is made land.
If ‘Louisiana wants to have the advantage of all that made land around which there has
been a -great deal of leasing activity, then naturally it has to be limited by whatever has
happenéd to this other land It lt wants to take its original boundaries and include them,
it ‘has that right.™ : L .
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rally-made lands, in which event the naturally-made islands were
released to the States, or (2) as covering only man-made lands, in
which event these na,turally made lands still belong to the United
States. For their meaning as a matter of law, one must look to other
ev1dences of congressional intent.

1T

The legislative history contains no reliable evidence that Con-
gress had any conscious and specific intent either to retain or to
release the naturally-made islands. ' :

Despite the lengthy hearings, the floor debates in several Congresses, .
and the exhaustive character of the debates, the legislative history of
the Submerged Lands Act shows that neither Congress nor any com-
mittes ever directed its attention to naturally-made islands. formed
after statehood in the marginalsea. A fortiorithere isno explicit evi-
dence showing whether Congress intended to retain or convey them,
and none showing its understanding of the meaning of “made” in that
respect. QOut of the mass of legislative history only three relevant
conclusions can fairly be drawn. ' :

1. The occasional expressions of understanding or intent that may
be thought relevant are unpersuasive because they point-sometimes to
- one conclusion and sometimes to another, and were uttered under cir-
cumstances that strongly suggest that the speaker was not aware of
their possible bearing upon the present issue.

Thus, when Senatm Guy Cordon, of Oregon, who presided at the
hearings on the submerged lands bill and who was its floor manager,
was describing the proposed legislation, hie referred to the words “all
filled in, made, or reclaimed lands,” and said (99 Cong. Rec. 2633) :

“That would appear to be perfectly clear. It provides that the
joint resolution shall apply to areas that are now above water, but
which were under navigable waters at some time in the past.” Sen-
ator Cordon’s statement, read literally, applies to lands which rose
above navigable waters because of natura] forces as well as to those that
were filled in or reclaimed by man.

On the other hand, the House Committee on the J udiciary, which
handled the submerged lands bills, made a similar statement that cuts
in the opposite direction. Farlier bills, including the joint resolu-
tions' vetoed by President Truman, relinquished the claim of the
United States to “all lands formerly beneath navigable waters, as
herein defined, which have been filled. or reclaimed.” Only a forced
construction would bring natural islands within the words “filled or
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yéélaimedl” The word “made’ was first Inserted in a bill introduced
by Congressman Francis E. Walter, of Pennsylvania, that was favor-
- ably reported by the Committee on the Judiciary (H. Rept. 2078, p. 3,
81st Cong., 2d sess.) and ultimately became the Submerged Lands
Act The report states that the title containing the words in question

“is, in substance, the same as” the bills that omitted the word “made.”
If we read this report literally the addition of “made” did not change
the substantive meaning, and since the words “filled in or reclalmed”
do not cover natumllydmade islands, the addition of “made” did not
cover them.

- The arguments based upon such general expressions clutch at straws
It requires - an extraordinary stretch of the imagination to believe that
any of the speakers had iIi mind the application of their remarks to
naturally-made islands, a problem with respect to which they were
‘otherwise utterly silent, as wereall other Senators and Representa,tlves
2. The words “filled in, made, or reclaimed land” were used in the

Anderson bill (S. 107, 83d Cong ., 1st sess.) in a manner which plainly
~confined them to I‘md made by man. The Anderson Bill was intro-
duced by the opponents of legislation giving the submerged lands to
the States. One of the ar guments advanced by the proponents of
such legislation had been that in a number of coastal States vast in-
vestments had been made in building up real estate developments,
as in Florida, and recreational facilities, as at Rockaway Beach in
New York, on filled-in lands in the marginal sea and in inland waters.
‘The proponents had. carried the argument .to extreme. length .main-
taining that the Supreme Court’s decisions had placed in jeopardy -
all filled-in and reclaimed lands such as the Back Bay area in Boston
~and the shores of the Great Lakes on which important parts of major
cities now stand. The argument of the proponents, while. of some
“pertience to developments in the marginal sea, was utterly absurd
as applied to situations like Boston’s Back Bay area, for the Supreme
Court decisions obviously did not apply to 1nland waters. In an
effort to demolish the argument as a- basis for giving away the sub-
merged lands Senator ‘Anderson and others proposed to recognize and
confirm any right derived from:a State or pohtleal subdivision: “to
the surface of filled in, made, or reclaimed land in such areas.”
~_There was no doubt that the. words “filled i 1n, made, or. reclaimed
land 7’ in this context, meant “made by man:”- The basm theory of
the Anderson Bill was that the States and their citizens were entitled
to the surface rlcrhts of land thiat was the product of their investment
‘of labor and resources, but, that the Nation as a whole was entitled to
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the resources under the sea that were placed there by God.' The
Anderson Bill was debated at length and defeated before the same
words were adopted as part of the Submerged Lands Act, hence it
is argued that the words came to have an understood meaning that was
carried over into the Submerged Lands Act. The weakness in the
argument is that the meaning of all words depends in some degree
upon their context; they take color not only from their verbal sur-
roundings but from the purpose and understanding of their authors.
It is not unusual to find the term “made * * * land” being under-
stood to have one meaning when spoken by a man who thought that
all natural resources belonged to the Nation while all investments
built up by human effort should belong to the States (or those claim-
ing under a State), and to find the same words—“made * * * land”—
being used in 4 much broader sense by one who believed that the States
should be given title to all the submerged or surface lands they had
previously been supposed to have owned. In other words, the words
“filled in, made, or reclaimed” did not become terms of art with a .
special meaning that would survive a rachcal change in context and
purpose.®

3. The only “filled i 1n, made, or reclaimed” lands mentioned in the
long congressional debates were lands made by man. They were
mentioned frequently and with great emphasis by . numerous Senators,
but especially by Senator Spessard L. Holland of Florida. There was
no mention during the debates of naturally-made islands.®

. 8The use of “made” in the -Anderson Bill to mean only lands made by man is incon-
sistent with Senator Anderson’s and Senator Douglas’ use of the same word at-least once
in the debate when speaking of naturally-made lands.  See Note 7 and the accompanying
text. The only significance of the inconsistency would seem to be its tendency to prove
. that.the word “made”. was not used as-a term of art with precise meaning but takes its
color from: the purpose and context. Xt is not suggested that the usage in debate proves
“that the word is used in the Submerged Lands Act in the broader sense.

® Specific recognition of the existence of naturally-made islands does appear in the testi-
mony of two witnesses from the. State of Louisiana given in the course of the 1948 joint
hearings on various sumberged lands bills before the Committees on the Judiciary. These
billy (e.g., 8. 1988), which were essentially similar-to the act ultimately adopted, proposed
that the United States “confirm and establish titles of the States to lands, and resources
in and beneath navigable waters * * *” “Lands beneath navigable waters” were defined
“to- include ‘‘all lands formerly- beneath navigable waters, as herein: defined, which have
been filled or reclaimed * * *7

Discussing the dlﬂiculties in determining the locatmn of the Louisiana ‘shoreline due to
the presence of bays, inlets and islands stretched along the coast, Mr. B. A, Hardey, Chair-
‘man of the State Mineral Board of Louisiana, stated as follows in answer to questions
of Mr. Guy Woodward, Administrative :Assistant to Senator B. H. Moore of Oklahoma
“{Jolnt Hearings on 8. 1988 and similar House Bills, 80th Cong., 2d sess., .pp. 111-112
“(February 23, 1948)):

“Mr. WoODWARD. Is the land on these 1sla.nds Iying oﬁshore Louisiana, which you men-
-tioned;. owned. indjvidually ? . Has that been patented or.sold.to individual owners? :

“Mr. HARDEY. Some of them are owned mdividually .Some of the islands dxsappear
‘and' bob - up’somewhere ¢lse sometimes.”  We have ‘some litigation’ with' landowners- about
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Any one of three conclusions is consistent with the course of the
congressional discussion :

(a) The Senators and the Congressmen believed that section 2(&)
(3) conveyed man-made land. formeﬂy under navigable waters, and
that alone. That is why they never spoke of naturally-made islands.

(b) The man-made land was used as an illustration during the
debate only because these were the dramatically appealing instances

. of the “fairness” of the legislation, but the Senators and Congressmen
conscmusly believed that naturally-made islands were also being
conveyed.. ‘

(¢) The Senators and Congressmen were conscious only of the man-
made lands and they were either 1gn0rant of, or wholly forgot, any
naturally-made islands.

There is nothing in the legislative history to indicate that one ex-
planatlon is more plausible than the others. Whether the bill has
one meaning or the other must therefore be derived from an under- -
standing of the genera,] purpose of the legislation and the tenor of
the debate concerning 1ts larger ]ustlﬁcatlons.

ownershlp of land. bodies. Land ordinarily ig owned by individuals, -and of course the -

water bottoms are owned by the State.

“Mr. WOODWARD. Are any of theseé islands of such permanent character that they are
populated by residents?

“Mr. HARDEY. Oh, yes; some of thém are. * * #

Again, with respect to the difficulties of establishing a coastal boundary line, John L.
Madden, Special Assistant Attorney General of the State of Louisiana, appearing for
Fred 8. LeBlane, the State Attorney General, testified (id. at pp. 384-385) :

. .“These indentations follow the outline of numerous lakes and bays, some of which
not only extend inland for great distances but expand far to. the south in a gulfward
direetion. - Over broad and far-reaching spaces offcoast, our marginal waters are astound-
ingly shallow—so shallow, in faet, that islands therein appedr to move in some mysterious
manner, emerging here and sinking there, and being lost until they are discovered as
forming a part of the coast or other islands of greater permanence.

“Qbviously the lands beneath such shallow waters, extending gulfward over an-exten-
“sive area, are well adapted for utilization and, by nature, are more closely related to the
. coastal region than they are to the ocean’s bottom or the goils underlying the open sea.

This is-all the more true when,K we consider the faect that our coastal region is still in' &
. state- of constant change. What is land today may be water tomorrow, and the reverse

is equally true.

“Upon -Teaching coastal outlets, an expansive conﬂuence of waters joins with wind and
tide to create physical curiosities of land and water.  Water courses change from time
to time, leaving great deposits of natural accretion. But largely inexplicable is the reees-
sion .of .our ecoast line, particularly on the west ‘where about 114 miles of dry land has
fallen into the Gulf since Louisiana was admitted to statehood.””



32  DECISIONS OF THE DEPARTMENT OF THE INTERIOR [71 ED.
IIT

The general intention of Congress in passing the Submerged
Lands Act called for including naturally-made islands in the -
grant to the States. The legal theory on which Congress pro-
ceeded, if consistently applied, alse reqmred 2 rehnqmshment of
naturally-made islands. : :

The general purpose of the Submerged Lands Act was “to restore”
to the States and persons claiming under the States what was “taken
away from them” by the decision in United States v. California,
332 U.S. 19 (1947). In Pollard’s Lessee v. Hagan, 8 How. 212
(1845), the Supreme Court held that. the States owned the lands
beneath navigable waters within their political boundaries (except, -
as either a prior sovereign or the State mlght have granted land
to a private owner). The case involved land in Mobile Bay which
may have been naturally made; in any event the Court made it
clear. that the same rule would apply to land naturally made. - Al-
though Mobile Bay is inland waters, it was assumed throughout the
rest of the nineteenth century and in the early decades of the twentieth
century that the same rule apphed to lands beneath ‘the marginal
sea, i.0:.t0 the strip. three miles in. width between the coastline and
international waters. When an island is formed, it belongs to the
owner of the bed of the waters. City.of St. Loms v. Rutz, 188 U.S.
226, 247+ (1891). For many years, therefore, the States assumed -
tha,t they were the owners of all Jands within their boundames under .
the marginal sea and of all islands formed therein by natural forces.
They administered the lands as theirs and made both grants and
leases.” Many sizable investments were’ made in reh?nce upon the
validity. of the States’ title. ' :

As pointed out above, the deCISIOIl in Umz/‘ed szﬁes V. Oalzfm"ma; '
332. U.8. 19 (1947 )y undercud; the ‘assumptions and .defeated the
expéctations of many people and business concerns in coastal areas.
The rationale invalidated the private tltles on the stlength of Whlch
large investments had been made.

The general purpose.of the: Submerged Lands Act was to undo the
effect of the Supreme Court decisions and “restore” to the ‘States
and to those claiming under the States, what they supposed that they
already owned.

In Jegal terms, the “restoration” was to be accomphshed by making
the rule of Pollawd’s Lessee. v. Hagan applicable 46 the marginal sea
in accordance with the previous supposition.  The Suprerae Court -
recognized that this was the basic theory of the Submerged Lands Act
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: 1n United, States V. Lou@szana, 363 U.S. 1 (1960).%° - After referrmg to
the rule laid down in Pollard’s Lessee v. Hagan, the Court said
(863 U.S. at 85) : “Were that rule applicable also to the marginal
sea—the premise on which Congress proceeded in enacting the Sub-
“merged Lands Act—it is clear that such a boundary would be similarly
- effective to circumscribe that extent of submerged lands beyond low-
water mark, and within the limits of the Continental Shelf, owned by
the State” * * *

“We conclude that, consonant.with the purpose of Congress to grant
to the States, sub]ect to the three-league limitation, the lands they
would have owned had the Pollard rule been held applicable to the
marginal sea, * * ¥ - . .

It is plain that the gene1 al purposes and the legal theory are at least
as applicable to naturally-made islands as they are to submerged lands.
There was at least as much if not more reason to suppose that the
naturally-made islands belonged to the States or their grantees.” There
was at least as much reason to wish to put the titles to rest. The rule
of Pollard’s Lessee v. Hagan was at least as applicable to the naturally-
made islands; possibly more applicable because the Pollard case ap-
parently involved naturally-made land. One asks, therefore, how
can anyone suppose that Congress d1d not convey those islands along
with the submerged lands.

The answer is offered that Congress did not adhere r1g1d1y to the
thesis that the rule of Pollard’s Lessee v. Hagan should be extended
to the marginal sea. Some of the exceptions set forth'in section 5
reserve to the United States property which probably would have.
-passed to the States under a strict retroactive application of the rule.
Tt is argued that since the Congress made these exceptions to ‘the
fulfillment of its general thesis, it may also have mtended to exoept :
the naturally-made islands. '

‘Granting the possibility, there is not the slightest reason to suppose
that Congress followed such an utterly irrational course. Kach of
the departures from the principle of extending Pollard’s Lessee V.
Hagan to the marginal sea rests upon a foundation of policy or com-
monsense practicality. There was no reason for making an exception
of the naturally-made islands. The extent of such naturally-made
land is small—almost 1ns1gn1ﬁca,nt—1n comparison w1th the submerged
lands and the man-made lands in the marginal sea. Congress was
‘not in a n1gga,rd1y mood holdmg out every bit of land that 1t could

1°A. wealth of leglslative materlal is: clted in the opinlon and will not be: repeated here ‘

U 723-876—64——5.
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find an excuse to retain. Not only is every cons1derat10n ‘applicable
to the submerged lands equally appheable to 1sla,nds risen above fhe
sea,. but no one has ever sucrgested any rational reason for making' a
distinction.” Vlewmg the problem in terms of the | geéneral” purposes
and’ policy of ‘the’ statute, and of the practical 51tua;t10n eonfrontlng
Corgress, one is driven to conclude that the’ oenelal purpose ‘of
Congress ‘and the theory’ of its’ leglslatlon a,pply ho less to the’ com—‘
paratively insighificant problem of titleto naturally- made 1s]a,nds: i
to other portlons of the gra,nt

To constrne thé ‘Submerged Lands Act as retaining naturally~
made islands would create arbitrary and 1mpract1cal dlstmctlons
g1v1ng rlse to: years of compllcated htlgatlon. ST g

As 1nd10ated above, the same conslderatlons that persuaded Congress
to release to the State submerged lands and new man-made islands in
the. margmal sea are equally a,pphcable to new natura,lly-made 1slands

' No.reason for reserving the naturally- made, 1sla,nds has ever been sug:-,
0fested. In addltlon there are very. str ong reasons for esehewmg tha,t
the problem For althouO‘h the concept of natnrally—ma,de 1slands ',
appears on the surface to be snmple and easy, J;f;éadmlnlstratlon, any
interpretation of the words ¢“filled. in, made, or.reclaimed. land” that

- incorporated . suoh a dlstlnetlon ‘would-in fact give; rise to expensive
and. enormously time- consunnng 11t1ga,t10n impairing the Value of the
la,nds affected. . .Conversely, the problems are nnnlnnzed or entlrely_
avoided by reading the critical phrase to 1ne1ude naturally made
1s1ands L ; i

1. The a,ppa,rently snnple dlstlnctmn between naturally—made 1s1a,nds '

and man-made islands is, in truth hazy and perhaps unworkable.
Off the Florida.coast the line can he drawn w1thout too much difficylty
because the 1sla,nds are quite plamly the resu]t of natural forces: work:.
ing alone. In the MlSSlSSlppl delta, the problelns a,lmost defy solutlon:
and. natural forces Even in theory there ismo way of telllng Whlch
combinations deserve the label “man-made’ and Whloh .are to be de-,
seribed as' naturally -made.” ;

. For. the past 150 years.man’s, works have substantlally modlﬁed the
natural Tegime of the delta.region., JMan is responsible for; the exten—,:
sive construction of jetties and spur dikes along the ma]or passes.
"The creation: of artificial:levees that narrow:the:passes-in:order to
increase the river’s velocity; the dredging of canals; the artificial
opening of natural levees; the damming of natural openings hetween
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1slands to form contmuous 1'1ver ba,nks——are only a few creneral ox-
amples UpI'lVBI‘ ir om the delta, the artificial levee system, ﬂankmg
nearly the entire length of the river has precluded normal sedimentary
ﬂllllVla,tl()Il of the river banks, thereby modifying depositional proc-
esses Wlthm the, delta .+ Whatever. their effect upon the total quantity
of deltalc sedlment man s act1v1t1es have, without question, altered
the deposnzlona,l 31tes and rates. | Asa consequence, the Present delta,lc
landsca,pe isin great parta product of artificial forces. -

~A, speelﬁc illustration will, demonstra,te the dlfﬁculty of makmcr the :
dlstmctlon, both conceptually a,nd practlca,lly In 1862 a minor arti-
ﬁcla,l cut, was made across the narrow east bank levees of, the MlSSlS—
sippi Rlver a few Imles above Hea,d .of Passes... Thls cut,, report-
edly made by the two daughters of a ﬁsherma,n named Cubit, enlarged
rapidly and formed. a network of elluvmtlng dlstmbute,ry channels.
Through this outlet, subsequently known as Cubits Gap, poured a
volume of sediment caleulated to exceed 1,200,000,000 cubic yards.
About, 8 mlles farthex north a smaller artlﬁcml crevasse ‘was made
sometime prior to 1874, reportedly by an oyster fisherman named
Baptiste Collette. Sedlmenta,ry deposlts through Baptiste Collette
- Bayou ‘and its distributaries have coalesced with those from Cubits
Gap to. form a subdelta covering an area, in excess of 100 square Imles,
most of which had formerly been Shallow water. In the process, how-
ever, these sediments have enyeloped a number of 1slands which were
_present in. the 1870%, for example,.the islands composing Robinson’s
and Pam’y O’Nell’s Reef and the central and southem membels of the
Bird Island group. |

The, foregomg example suggests severa,l questlons D1d Cublt’
daughters and Baptiste Collette “make” the subdelta covering an area
in excess of 100 square mﬂesﬁ ‘Perhaps the answer. 1 yes; the subdelta,
_,Perhaps not, 1t mlght be. . sald that nelther Cublt’s daughters nor
Collette intended to.cause the. land formation or. were sufficiently in-
telligent to. know. Wh&t would follow from cutting the levee. Is the
ownership. of land, formed ‘in this. manner to. depend upon proof of
the state of mind. of someone who acted a. century ago? If not What :
:_1s 1t to. depend on” 11 : : S

indicated :that an accretlon to the:bank: of \a- river. becomes part of the riparian: parcel

.even though the depos1t was, the result: of upstream obstruchons placed by man.  This
holding ‘may ‘give some support ‘to the view that an 1sland 1s natmally -made and belongs
to the owner of the bed even though some other person: has caused its formation: : The
conclusion is by no means inevitable because of the difference. between accretion -and
-islands. . Furthermore, the /intent. of the individnal.who. built the obstruction might.still
be relevant, for it is plain that in the Lowvingston case the persons who built:the obstrue-
tions had no intentlon to cause aceretion to land downstream.
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‘This is only one of many possible examples. In other cases the
origin of breaks through the levee may be unknown; perhaps they
were made by man, perhaps by nature. And quite different combina-
tions of human and natural forces were working in other places.
© 2. Even when a clear theoretical distinction between naturally-made
and man-made was developed, there would be virtually insuperable
difficulties in applying the definitions to the delta area. The con-
tinuous deposit: of sediment, coupled with’ the geological changes re-
sulting from the pressure of the depos1ts, has often resulted in accre-
‘tion. to both islands and mainland, in the joining of islands, and i in
the envelopment of both old and new islands in what now ap-
pears to be’ mainland. ~If the proposed distinctions were made it
would be necessary to mark off on the land (or on a detalled map)
‘parcels having the following characteristics: ‘

(a) Islands existing at the time of admlssmn to statehood with
‘their aceretions.”

(b) Islands formed within the State after statehood but before the
‘enactment of the Submerged Lands Act, with their accretions. '

(¢). Man-made islands, with their accretlons

< (d) Accretions to the upland. ‘

In each instance one would have to be ready to distinguish a true
island from a shoal washed by high tide. ‘Also, a rule would have
to be developed for dividing accretions to the fast land after the “fed-
eral islands” had been enveloped. The difficulties of marking out
these distinetions upon the 100-square-mile subdelta started by Cubit’s
daughters and Baptiste Collette will again serve as an illustration.
~ The tracing of lands throughout this process of envelopment in
“order to identify those to which the Federal Government would have
title—even assuming that adequate charts may be found-—would be
exceedingly complicated. Historical and geological investigation
stretching back for more than a century Would be necessary. A costly
core drilling program might succeed in making some differentiations
of the now comblned land masses. However, it-appears that even this
might not be possible where the fast land, the islands and the accre—
tions thereto -were produced from deltalc deposits of the same
sedimentary characteristics.” According to Dr. James P. Morgan,
Professor of Geology and Managing Director of the Coastal Studies
Institute of Loulsiana State University, in many cases delineation of
“the former islands from their incorporating sediment “would necessi-
tate the development of new sclentlﬁc techmques beyond. the scope
of our present knowledge.” **- :

2 Tetter from Dr Morgan dated September 21, 1962 to. Mr Austin Tewis, Special Counsel
- for'the State of Louisiana.
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Undoubtedly there will be some. litigation between private partles,
and between Louisiana and private parties, even.if the Submerged
Lands Act is interpreted to release the naturally-made islands. The -
Federal Government will have an interest wherever land was added
to public or acquired lands by accretion. It seems plain, however,
that to read into the Submerged Lands Act a distinction based upon
the way in which new lands were formed would increase the litigation
many hundredfold, both in volume and in difficulty. Any construe-
tion of “made” that retained some parcels as naturally-ma,de would
require extensive htwatlon to answer a most complex | series of histori-
cal and geological questions in order to identify the lands belonging to
the Federal Government. - No one could establish good title to land in
the delta area without an acre-by-acre investigation eventually cov-
ering thousands of parcels of offshore islands and mainland. Titles
would turn not upon ex1st1ng plat books and transfers but upon dimly
. charted land movements in the past. ‘

3. In the Louisiana areas affected by the instant questmn it is al-
most impossible to distinguish between the lands under water, which
were indisputably re]jnquished to the States, and the area above the
line of mean high tide, which is the most that could be claimed by the

United States as fast lands formed as naturally-made islands. The

whole area is low, swampy, interlaced by waterways, and flooded dur-
ing the higher stages of the Mississippi River:- Even a shift in the
wind may bring land out of water or submerge it. The areas now
above mean high tide cannot be identified without an enormously
costly survey, but the most likely areas are narrow levees on either
side of the numerous: channels. The sole distinguishing feature is
that the levees, and sometimes the land for a short distance back of
‘them, are a few inches or a few feet higher than the surrounding areas.
Tt would have been utterly capricious for Congress to retain such wind-
ing ‘tentacles while relinquishing all clalm to the areas through which
the tentacles run.

If there were any reasorn for Oongress to give the States the tide-
lands, the lands under water and any man-made land in-the marginal -
sea While retaining lands naturally formed as islands, then the seemiﬁg

. capriciousness of the distinction-as-applied to the Mississippi delta

could be explained as the inevitable result of the necessity of drawing.

“a sharp line on a finely graduated scale. In this instance, however,

there was no reason for Congress to. make the basic distinction. ‘As
-pointed out above, every reason. for giving the States the submerged
lands and tidelands applied equally.to lands formed as naturally-made
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islands in the margmal sea. Ful thermore, the absurdities of the fine
distinetion -are the' typlca,l case, not the ma,rgmal éxtrerne; bedatise’ the
whole problem is more important in' the delta area than elgéwhere,

Congress cannot be supposed to have intended a distinction so pro-
‘vocative of litigation, especially Where there was no aﬂcirma,tlve‘r ason
for dI’a-WIDO‘ such a hne : o

- To lnterpret sectlon Z(a) (3) as cavermg naturallynmade lslands
creates no difficulties in the mterpretatmn and admmlstratmn of
- other pr0v1s1ons of the Submerged Lands Act o

The considerations thus far discussed dre either neutr 1———as m-the
case of the words and:legislative debates—or argue-strongly for-the
conclusion that naturally-made islands were relinquished to the States.
The principal opposing argument is-that to interpret “made” as in-
cluding naturally-made would cast doubt upon the title of the United
States to lands added by accretion to islands or upland owned by the
United States as part. of the public lands retained when the States
were admitted: to the Union. The argument. runs: as follows:
Section 3 grants lands beneath navigable waters. : -Section:2(a)(3)
defines lands beneath navigable watersito include “all filled in, made
or reclaimed lands which formerly were landsbeneath navigable waters
as hereinabove defined.” 'If “made” covers naturally-made islands,
the word must also cover lands added to the mainland by aceretion;
indeed, the cases cited to show that “made” includes naturally-made
land are all cases of accretion. Under this. reading; then, the United
States has surrendered to the States all its.claim to-accretions to upland
held as part of the public lands. : This would upset settled rules of
Jand law. Everyone knows that the. Submerged Lands Act was not
intended to convey parts of the public. lands whick were never :in
-dispute. - The only way to avoid: this:conclusion is to limit “made” to
man-made, in which event sections 2 and 8 would not:grant aceretions.
Furthermore, the argument runs, even if this is not & necessary: con-
clusion from the proposed interpretation of “made,” the United States
should not adopt an interpretation of “made” Whlch mlght east doubt
-on thetitle to accretions to publiclands: . i
- Tt is undoubtedly true.that the act was not mtended to grant to
the States land added by aceretion to upland owned- by the: United
States. One must also agree that if the word “made” includes natur-
ally-made islands .and former-islands, the word “made;” - standing
alone, might also cover naturally-made mainland resulting from accreé-
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_'my Judgment however, the argument breaks down f01 tln ee

tion,
reasons .

. 1 Lands added by eometlon to upland owned by the Unlted States
are in every - relevant sense utterly unlike newly- -formed 1slands n
the margmal sea. . The law has always awarded natural accretions to
the littoral or zlparlan owner.  Oounty of St. Olair v. Zovmgston, 23
Wall. 46, 48 (1874) ;.Shively v. Bowlby, 152 U.S. 1, 35 (1894). The
declsmn in United States v. Oalzfomm had no- eﬁeot upon this rule.
The case dld not throw doubt upon the title to such accretions; 1ndeed
the accretions were always regarded as part of the upland and not
as la,nd founerly beneath tlda,l or nontldal waters. . This was not the

pa,rt of the bed. of the sea even When they “rose” above the surfaee
of the Watel for the 1ecogmzed I'ule is that they belong to the owner
of the bed, in other Words, the rising a.bove the sea did not. affeet
the title. City of St. Louds v. Rutz, 138 U.S. 226, 247 (1891).  On
this poeint, United States v. California did upset the expectations of
the States for had the States been the owners of the bed, as most
people assumed before. that declsmn, they would also have held title
to the natumlly-made 1s1ends ‘The claim of, the Umted States. to
the 1s1ands and former. 1s1ands 1ests upon its ownershlp of the bed
as esta,bhshed by United States v. California., . The. Submerged Lands
Act deals with the problems 1esu1tmg from that decision—not. with
lands and doctrines not, involyed: in tha,t controversy The act is
Wholly 111apphoable to aeoretlons to What had long. been upland
Whether ma,mla,nd O an estabhshed island. No .one. ever supposed
that Umted Smtes v, Ualzfo'r'mw aﬁected those areas. There is every
' reason therefore, to, -SUppose that the act will be construed in:such
8 way. as to leave the ownershlp of aceretlons untouched : ‘
2. The, Words of the act, when read Wlth any. 1magma,t1on of the _
pulposes that Tie behmd them, aptly express the foregomg dlstmc—
'tIOIl Congress ‘was dealing. with the title to: lands Ain two. areas:
(a), ‘the submerged land and fmmer]y submerged land on the Weter
s1de of the hlgh Weter mark on nontidal. waters - and. (b). the areas
between 'the “lme of mean hlgh tlde” end the. outer limit of the mar-
‘ in 1 the case of tidal waters, treating the. “lngh water mark”
-and “the line of.mea,n hlgh tide” in each instance, as.a boundary line,
in accordance with established real estete laW 13 No one familiar Wlth
: b m: could doubt that this is the sense of the statute It is
also the natural 1 meaning of the words. S

F?‘i’l‘-]ieiiforég’omg v"r‘e'fel"'enees to: "high’ ’water:"m'ark:”— and.-“the line of- nié'a-n”high tide”
zefer to,lines on,the mainland or islands, established before statehood, as the case may be.



40 . DECISIONS OF THE. DEPARTMENT OF THE INTERIOR 71 LD.

Thus, it is extremely unlikely that Congress believed that the words
“a]l filled in, made, or reclaimed lands which were formerly lands
beneath navigable Waters” would cover accretions to upland parcels.
Congress was “concerned with what might be claimed under United
States v. Oalifornio, i.e., the bed of the waters and land which might
be claimed to go with- the bed. - -Conceptually, accretions are not con-
sidered formerly beneath the water, but an expansion or enlargement
- of the upland parcel. ‘They do not raise-land above the water; they
-move the boundary line. Title does not go to the owner of the bed
or of the waters but to the owner of the shore as part of his omgmal ‘
holding.

Section 2(a) (1) plamly conﬁrms th.lS 1ntelpretat10n as applled to
inland waters, for in conjunction with section 8 it grants the States
land up-to the ordinary high water mark “as heretofore or hereafter
modified by accretion, erosion and reliction.” Obviously, this con-
templates a_shifting line w1th tltles changmg with accretion and
erosion or réliction. '

Obv10usly, section 2(a) (8) is not intended to undo the llmltatlon
imposed upon the grant by the quoted words of subdivision 1. ‘Tts
evident purpose is to embrace not accretions but lands which, when
they became fast lands, were within- the area with which Congress
was concerned—lands which would be under the water but for the
fact that they had been “raised” by human or natural forces and Whlch‘,
might be claimed as part of the bed. - : :

Parallel reasoning applies to section 2(a) (2). “The terms “the line
of mean high tide” and “the coast line” connote a boundary line con-
stantly changing 28 Tesult of accretion, erosion and reliction. "Oné
may fairly ask why Congress did not make this meaning cléar in sub-
division 2 as it had done in subdivision 1 by speaking of the line “as
‘heretofore ‘or hereafter modified * * #7 The answer is twofold.
First, the connotation of the phrases “line of mean high tide” and “coast
line” was thought too- clear to require the additional explanation. -
Second, the prior words of subdivision 2 did not give rise to the same
need for negativing the idea of unvarying limits that might have been
supposed to have been created by subdivision 1 if the reference to
changes by accretion, erosion and reliction were omitted.  Subdivision -
1 refers to two dates, one for the purpose of testing navigability and: -
the other, submergence From. this reference it might have been in-
ferred that the liné was also fixed: as of the latter date. In. subdlvmon -
2 no dates, past or present, were necessary, hence there Was no com—
parable inference to dispel. : v

3. Any remaining danger that reading. “ﬁlled An, made, or, reclalmed
lands” to covér natumlly—made land ‘would endanger the title of the
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-Unlted States to accwtmns to pubhc lands i is met by sectmn 5 which
' «excepts from the grant to the States: -
““(a) all tracts or parcels of land together Wlth all accretions thereto,
resources. therein, or improvements: thereon, title to.which has been
 lawfully and expressly acquired by the United States from any State
or. from -any person in whom. title had vested under ‘the law of the
State or of the United States, and all lands which the United States
dawfully holds under the Jaw of the State; all londs. empwesslg/ retained
by or.ceded to the United States when, tﬁe /S'tate entered the Union
(otherwise than by a general. retention or, cession of lands. underlymg
the marginal sea) ; all lands ‘a@qulred by the United States by eminent -
‘domain proceedings, purchwse, cession; gift, or othervmse in a proprie-
tary capacity; all lands filled in, built up, or otherw1se reclaimed. by
the United States for its own use; ~and any rights the United States
has in'lands presently s and actually occupled by the Umted States under
“claim of right; * * *?  [Ttalicsadded.]. - .
- The: 1tallclzed Words are more ‘than sufficient to reserve pubhc lands
‘‘‘‘‘ The acts authomzmg admis-
Vs1on of all the coasta,l Sta,tes in Whl(‘,h pubhc lands are located—Flor-
1da, Alabama, MlSSlSSlppl, Louisiana, California,. Oreaon, and Wash— '
“ington—all ‘contain : :language retaining the public lands. The: acts
authomzmg adm1ss10n of the States of: Loulsmna (2 Stat. 641, sec. 3),
coritain 1dentloal la,nguage Wlnoh prowdes “T'hat the s‘cmd conventmn
~ shall provide, by an ordinance, 1rrevocable without the consent of the
United States, that the people 1nha,b1tmg the said territory do agree
and declare, that they forever disclaim all right or title to the waste or
: un‘tppropmated lands, lying - within the said territory; and that the
“same shall be and remain at the soleand entire disposition of the United-
‘States * ¥ #2 A compamable provision in the California Admlssmn
Act (9 Stat 452 sec. 3) reads: “[The State of California] shall never
_interfere with: the primary dlsposal of the ‘public lands within its
limits; and - shall pass.no law or do no act whereby the title of the
. Unitéd States to; and the right to. dlspose of, the same shall be im-
paired or. questloned # % 31 Qee also section 7 of the Florida and:
Towa Admission Act, 5 Stat. 742 section 4 of the Oregon Admission
Act, 11 Stat. 883; and seetmn 4 of the Wa,shmgton Enabling. Act,

25 Stat 676.

These:provisions of the, Adrmsswn Acts of the. coastla,l pubhc 1ands
States are sufficiently “express” reservations to except such publie ‘_
lands from the grant made by the Submerged Lands Act. Tosuggest
that the foregomg provrsmns are not express reservatmns either because
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specific parcels are not identified, or because the word “reserve” is not
used, would be a hypertechnical construction. The legislative history
requires no such reading. Early in the 1953 debate upon the pro-
posed Joint Resolution, Senator Holland voiced: the fear that some of
the general reservations of public lands might be held to be implied
reservations of offshore areas and sea bottoms, and that therefore the
‘proposed exception would defeat the general purpose. At this stage
the exception did not include the parenthetical phrase “(otherwise than
by a general retention of lands underlymo the marginal sea).” It is
g fair inference that the phrase ‘was inserted to meet Senator Holland’s
point. - Certainly there is nothing to suggest that he was opposed to
" the United States retaining what had 'always been regarded as public
lands and the accretions thereto. 'The first sentence of Senator Cor-
don’s explanatmn gives rise to some difficulty for he said that it applies
to “those facilities and those areas which are used by the Government -
in its governmenta,l capacity for one or more of its governmental pur-
poses.”. 99 Cong. Rec. 2619. One can argue about whether public
lands fall within this descmptlon, but the Senator 1mmed1ate1y returned -
to the main point saying that the provision reserved property “concern-
ing which there hasnever been, in the history of this country, a questlon
" ‘asto the Federal Government’s right of ownership.”’ : ‘
There can be no doubt that Congress intended each of the various-
categories of lands excepted by ‘section 5(a) to include accretions.
The terms of secton 5(a) make this clear. *The' customary rights of
landowners are set forth in‘full in the first of the several exceptlons
listed in section'5(a). Thus, it speaks of “all tracts or parcels of land
together with all accretions thereto, resources therem, or improve-
‘ments thereor * * *” Hach of the other’ exceptlons speaks simply
of “all lands.” Obv1ously, the-more comprehenswe word-“lands” was -
used instead of “tracts or parcels of land™ and ‘the: exphclt reference
to accretions; resources and’ improvements was. omltted in order to
- ‘avoid repetition. “There is no reasonable basis for: ahy other con--
- clusion. Congrcss would not have limited its exceptlons ‘of “all ac-
cretions therefo, resources thefein, ‘ot improvements thereon” to lands
“la,wfully and:’ expressly acquired by the United States”- “from- any g
State or its grantees and then denied ‘them where the lands. were
“expressly retained” or acqmred by the: Umted States: by -eminent
domain proceedings, purchase, cessiony g1ft o1 otherW1se ina proprle—
tary capac:lty * kAR : _
“Tt may be said that even if the exceptlon in sectlon 5(a) for lands ‘
e expressly retained” ftakes care of the accretlons to public lands:i in the
coastal States; itd()' PiC in the case of certam non—
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coastal States whose Admission Acts contain no express reservations
of public lands. The answer is that one need not look to section 5(a)
for a reservation of the accretions to public lands along nontidal
waters—the only waters in these noncoastal States. The definition of -
‘the lands beneath nontidal waters granted to the States in section
92(a) (1) of the act includes only those lands “up. to the ordinary hlgh
water mark as heretofore or hereafter modified by accretion, erosion,
and reliction * * *° Thus, the act specifically reserves from the
grant any lands formed by accretion along such nontidal waters. Ac-
cordlngly, the interpretation of “made” to include naturally-made
islands presents no problem as to the accretions to public lands along
nontidal waters in the coastal and noncoastal States.'*

In sum, the legislative history makes it clear that Congress dld not
intend to affect the titles to upland accretions. Even if one supposes
there to be danger of an extension of the act to the upland including -
accretions, section 5(a) reserves to the United States the accretions
along all public lands located on the shore of navigable waters and
section 2(a) (1) reserves the accretions on all lands bordering on non-
tidal waters. - In either case, the interpretation of the act to provide
for the grant of the naturally-made islands will not cause difficulty
in the administration of the public lands of the United States.

VI

In- summary ‘the essential, and hardly debatable, elements of the
problem arethese:

1. When Congress conveyed to the States the lands under the mar-

ginal sea and at least the lands therein which were filled in or reclaimed
by man. Congress omitted any specific, unmistakable reference to
naturally-made islands.” Congress conveyed “filled in, made, or re-
claimed land”—a phrase whose literal meaning may, but does not
necessarily, include naturally-made islands.

2. The only specific application which any Congressman or Senator
-ever.consciously gave the words in debate, was to lands made by man.
The words were applied, over and over agam, to lands made by man.

BTt is also possible to -argue that a.lthough acecretions to pubhc Iands on nontidal
'waters are’ expressly omitteéd from the grant by: section 2(a) (1), they would nonetheless
be included by section 2(a) (3), if “made” is interpreted to mean ‘naturally-made. Tt may
be -questioned whether this interpreta’cwn, if it were ever adopted by any court, would
‘gffect ‘any appreciable dmount ef land. ‘However; to the extent'it may have any practical
.effect, it is ruled out by the -express. omission in seetion 2(a) (1) and the obvious: con-
gressmnal intent, not to .change‘the rule ‘that accretmns belong-to the littoral or riparian

‘owners. - Certainly this' limited’ problém is Mot reason enough to restrict the reach of the,
aet to man-made as against naturally-msade lands.
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No one ever said that they ‘were or were not apphcab]e to naturally-
made lands. S
8. Every consideration 3ust1fy1ng the grant « of submerged land was.
apphcable @ fortiori to the naturally-made islands in'the marglnal
sea. The legal theory expounded in Pollard’s Lessee v. Hagan, which -
.Congress intended to “restore,” would have given the States title to
these lands.  There is no conceivable explanatlon for an exception for
natumlly -made islands. Thus, the general purpose and legal theory -
called for 1nclud1ng the naturally—made lands in the grant ‘
4. There were strong reasons for not excluding the areas in question.
" In the Loulslana delta region it would often. be extraordinarily dif-
ficult to determme, both as a matter of legal definition and as a matter
of fact, just what lands were naturally-made and what lands were
man-made. These practical considerations strongly confirm the ap-
plication of the general purpose to the words.
5. No serious collateral difficulties result from elther 1nterpretat10n
- Thus, the ultimate question is whether_the words “filled in, made, or
reclaimed” should be mterpreted s0.as to carry out the general purpose
of the statute and give effect to its legal theory as applied to the
specific problem of n&turally -made’ 1slands .or should be conﬁned to
‘the narrower segment expressly nientioned in the debates.
_The customary course is to construe Federal grants very strictly in
“favor of the Government. United States v. Grand River Dam
Authority, 363 U.S. 229 (1960) ; United States v. Union Pacific B. Co.,
853 U.S. 112, 116 (1957); Caldwell v. United States, 250 U.S. 14
(1919); Stidell v. Grandjeon, 111 U.S. 412 (1884) ;. Leawenworth,
Lowrence, ond Galveston Railrood Co. v. United States, 92 U.S. 733
(1875).- The rule of strict construction, however, is not to-be used to
defeat the intent of Congress when it unambiguously appears. As
a matter of ordinary usage the word “made” is plainly broad enough
to cover the lands in question.. The, reasons for enacting the Sub-
merged Lands Act are as applicable to them as they are to any other
_ lands covered by the act. - The legal theory that permeates the act is
as applicable to them as it is to the other lands covered by the act.
~ The proposed .distinction between man-made islands and naturally-
made islands is not only irrelevant to -any purpose or legal theory .
found in the statute but it would give rise to years.of expenswe liti-
gation.- Bearmd in mind the-character -of this' leglslatlon it*is not
inconsistent, w1th the rule of strict construction to give effect.to the
mamfest intent of Congress as apphed toa speclﬁc, included although
unmentioned, instance well w1th1n a. normal meamng of the sta,tutory
- words. e
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Accordlncrly, it is my opinion that the Submerged Lands Act re-
leases any former title of the United States to the lands naturally-
made as islands which formerly were lands beneath navigable waters
as defined in section 2(a) of the Submerged Lands Act. The Wallis
ruling, so.far as inconsistent with this coneclusion, should be dis-
approved,

Smcerely,
Arcriearp Cox,
L ‘ , Solicitor General.

Approved: Roperr F. KenNzpy.

CAROLYN C. STOC’KMEYER EXECUTRIX
A-29737 ', Deowled February 7, 196}

0il and Gas Leases: Acquired Lands Leases—0il and- Gas Leases De-
scrlptmn of Land

An acquu'ed lands lease offer for a tractof land consisting of porti»oils of several
irregularly - shaped surveyed tracts-of land no part of the boundaries of
which coincide with'any part of the boundary of the.tract applied for need -

_not; in addition to giving a complete metes and bounds description of the
tract tied to a corner of the public land surveys, give the section numbers
of the suxveyed tlacts portlons of Whlch are included in the tract’ apphed for.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Carolyn C. 'Stockmeyer, Executrix for the Succession of Edwin W.
Stockmeyer, deceased, has appealed to the Secretary of the Interior
from a decision dated July 13,1962, by the Division of Appeals of the
Bureau of Land Management which affirmed a decision of the Eastern
States land office dismissing the protest of Fdwin W. Stockmeyer
against the award of a lease in response to S. R. Cain, Jr.’s, 0il and gas
lease offer, BLM~A 055740, which ‘was filed simultaneously with
Stockmeyer’s offer, BLM-A 055744, and was awarded first priority in
a public drawing of all the simultaneously filed offers.

The protest alleged that Cain’s description of the land sought for
1easmo does not, comply with the requirements of departmental regula-
‘tion 43 CFR 200.5(a), which provides. in pertinent part that—

* = % If the lands have beéen surveyed under the rectangular system of public
land surveys, and the deseription can be conformed to such survey system, the’
lands must be described by legal subdivision, section, township, and range.
Where the description’ cannot be conformed to the public land- survey, any
boundaries which do not so conform must be described by metes and bounds,
giving courses and distances between successive angle points with appropriate
ties to established survey corners, * *
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Cain’s offer describes by metes and bounds a long, narrow, irregu-,
larly shaped. tract of acquired land comprising 505.24 acres which ex-
tends northeasterly through the northern part of one townsh1p (T.8
N, R. 1 W., Wash. Mer.) and northward into the adjoining township
(T 9 N, R 1 'W., Wash. Mer.). The land-is in the Natchez Trace
Parkway n Mlss1s51pp1 ‘The metes and bounds description is tied
to the township corner common to the two townships in which the land
sought is located and the two adjoining townships on the east. It
designates the townsliips in which the tract applied for is situated but
does not give any section numbers or other reference to other subdwl-

 sions of the townships.

The appellant does not challenge the descmptlon on the grounds that
it is not a proper metes and bounds description because it fails to
include the proper courses and distances between the successive angle
points or that it is not tied to an established survey corner or that it
fails-to close. She contends only that the description is inadequate
because it fails to designate the sections of land in which the tract
sought for leasing is located and thus does not comply with the plain
requirement of the applicable regulation.

An examination of the official plats of the townships in which the
land sought for leasing is located discloses that, although the town-
ships are bounded by 4 lines, each 6 miles in length, which meet at
right angles and enclose 86 square miles, there are no sections 1 square
mile in area within these townships arranged in the regular manner
and numbered continuously from 1 to 36 in the ordinary east-west,
west-east progression of the public land surveys. The township bound-
aries are merely superimposed upon surveys of private land holdings
of various shapes and sizes with few, if any, boundary lines which run
in cardinal directions. The private holdings, referred to as sections,
are designated by the names of the owners and also by numbers, prob-
ably assigned in the order in. which the surveys were made, so that the
number assigned to any tract affords no clue.as to its location within
the township. Furthermore, in some instances, a township boundary
bisects a section. Thus, it is obvious that the interiors of the two town-
ships in .question were not surveyed in the manner of normal, rectan-
gular townshlp surveys. See 43.U.S.C., 1958 ed., secs 751, 752.

In view of the manner in which the interiors of the two townships in
.question were surveyed, a questlon is presented whether the quoted

-portion of 43 CFR 200.5(a) is apphca,ble to this case. That portion
of the regulation a,pphes only to situations where the_ lands applied
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for have beern surveyed “under the rectangular system of public land
surveys.” It may be questioned Whether the lands a,pphed for by
Cain were so surveyed.

Tt is not necessary, however, to determine that quest10n,1 for, assum-
ing the quoted portion of the regulation to be applicable, Ca,m s de-
seription literally -complied with the requirements set forth. A
plotting of the tract, as Cain described it in his offer, in the proper
location upow the township plats discloses that, while it includes por-
tions of two sections in one township and seven in the other, the
boundaries of the tract do not, in a single instance, coincide with the
boundaries of the sections shown on the plats. The boundary lines
merely cut across section boundaries two, three, or four times in each
section and, except for these crossings, run entlrely within the sections.
Since no part of Cain’s boundary conforms to any surveyed lines, the *
first sentence of the regulation quoted above is not applicable and only-
the second sentence applies. Ca,m S descmptlon clearly complies with
the second sentence.

Appellant argues that nonetheless the descrlptlon must also comply
with the first sentence and give the numbers of the sections in which
the tract applied for lies. This interpretation is sanctioned neither
by the express language of the regulation nor by necessary implication.
Appellant seems to be confusing the situation here with a situation
where parts of the boundaries of a tract applied for coincide and are
coextensive with the boundaries of a surveyed subdivision or section
and part. does not coincide and is not coextensive. In the case here no
portion of the bounda,ry of Cain’s tract coincides with any boundary
of the surveyed sections within the two townships in question. -

Accordingly, the protest against Cain’s offer was properly dismissed.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 210.2.2A(4) (a), Departmental -
Manual; 24 F R. 1348), the decision’ appealed from 1s. affirmed.

Erxgst F. How,
Assistant Solicitor.

LIf it were determined that the portmn of the regulatwn quoted is not applicable, the
gufficieney of Cain’s. description would have to be measured agamst the foIlowmg portion
of the regulation : .

“If [the lands applied for are] not so surveyed [under the rectangular system] * * =
the lands must be described by metes and bounds, giving courses. and distances. be-
_itween. the. successive angle points on the boundary. of the tract and conneceted with
.. lan ofieial eorner of those suryveys by courses and dlstances 7 43 CFR 200.5(n).
Cain’s deseriptlon clearly complies with th1s prowsion of the regulatlon
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v CLAIM OF MICHAEL .T DOLAI\T JR
T-1176 {Supp.) Decided F. e‘bTuowy' 10, ]96’4 =

Torts: Amount of Damages

Upon the presentation of proper proof an awald of damages to one m]ured
through the negligence of another may mclude an allowance for loss of
wages and for pam and suffering. :

Torts: Amount of Damages i

As.a &enelal rule, any payment td an injured party from a collateral source
is not deductible from. an award made to the 1n3ured party agamst one who
neghgently caused the injury.

SUPPLEMENTAL ADMINISTRATIVE DETERMINATION

Our original administrative debermmatlon concerning the cl’um of
‘Michael J. Dolan, Jr.* stated the details which gave rise to this ¢laim,
We found that the opemtor of the Government vehicle, an emp]oyee
of the Geological Survey, was neghoent and that his 11ecrhoence was
the proximate cause of the acciderit. '

Mr. Dolan had presented a claim in the amount of $399 20 for per-
sonal injury and for damage to his automobile. =An award was made
to the claimant in the amount of $186.50 ($139.50 for property d‘zmage
$47 for personal 111]11ry) An item of $135.20 for loss of wages was
not allowed because, “no Veriﬁcatiori of loss 'of wages has been sub-
mitted.”

- Mr. Dolan, by and through hisattorney, M. J ohn H. O’Neﬂ of Fall
River, Massachusetts, has submitted a statement from Dolan’s em-
ployer, Plymouth Rubber Company, Inec., and asked that the item be
considered. .The statement from the emp]oyer verifiesthat Mr. Dolan
was absent from work for two weeks due to the accident, and that his
salary amounted to. $67.60 per week.2 This statement, when. read
together with the statement of Dr. Donald S. Winter, M.D., that Mr.
Dolan was disabled during the period of “12-3-62 to- 12—18—62 ? forms
sufficient basis for allowing $135.20 for loss of wages.

The two statements also establish that the claimant underwent some
pain and suffering as a result of the accident. Mr. Dolan is entitled

“to compensation for this pain and suffering.? An award of $50 for
pain and suffering is hereby made.

1T-1176 (June 3, 1963), 70 LD, 208. ' v

2 During that period, Mr. Dolan” received $35 per week insurance payments These pay-

ments from a collateral source are not deductlble from any award made to Mr Dolan

15 Am. Jur. Damages sec. 198,
3 Rodgers v. Boynton, 315 Mass. 279, 52 NE 2d 576 (1943).
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Therefore the award to Mr: Mlchael J. Dolan, Jr. 1s mereased from
$186. 50 to $371 (O 4
EDWA_RD WEINBERG,
Acting Solicitor.

.  STATE OF ARIZOTNA
. A—28752 aE Deczded February 13, 1964 |
School I.ands Indemmty Selectlons—School Lands Mmeral Lands '

: Smce sectmns 2279 and 2276 of the Revised- Statutes, as amended, permlt a
State to select mineral lands as indemnity for numbered school sections
if the land f6r which mdemnlty is being sought Was mineral in character,
Arizona may gelect school indemnity land which is mineral in character -
if such Iand.is selected as 1ndemmty for mineral- sectmns lost to the State
prlor to survey '

School Lands Indemmty Selectlons—School Lands Mmeral Lands

. Where the' Geologlcal Survey class1ﬁes ‘both selected and base lands in an
o mdemmty selection: as mmelal the State is entitled to the mdemmty land
B Wlthout a réservation in the Umted States under theé act.of July 17 1914
of mmerals deswnated in the acts C . :

Mmeral Lands Determmahon of Character f—Mmeral Lands: Minerai
Reserva‘tlon—Mmelal Lands Nonmmeral Entrles '

) Lands whlch are reported by the Geologlcal vaey to be plospeetlvely valuable
for minerals subJect to leasmg under. the Mineral Leasing Act are not sub-

‘ Jeet to entry or selection under the nonmineral land laws without a mineral
reservatlon to the Unlted States in accor dance with the: act of July 17, 1914

Mmeral Lands Mmeral Reselvatmn——Mmeral Lands: Nonmmeral En-
1;11es———School Lands: Indemnity ‘Selections—=Sehool Lands: Mineral
Lands——Regulatmns Applicability

Where a State has appealed to the Semetary from a 1equ1rement that 1t file
a mmeLaI waiver . for selected ‘school mdemmty land reported to be pro-
spectlvely valuabie for oil: and gas and the 1e0u1at10n requiring such. waiver
is- amended to‘eliminate the requirement, the case will 'be remanded for
further processing’. under: the amen_ded regulation.

e APPEAL FROM THE BU’REATJ’ OF LAND MANAGEMENT

The State Arlzona has. ’Lppealed to. the Secretary of the Interior
from decisions of November 22, 1960, by the Director of the Bureau
of Land Management aﬂirmmg demsmns by the manager and the
acting manager of the Phoenix land office: conditionally rejecting 18
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school land indemnity selections * authorized by sectidns 2275 and 2276
of the Revised Statutes, as amended (43 U.S.C., 1958 ed., secs. 851,
852; 4d., Supp. IV, sec. 852). Under these sectlohs States may make
' mdemmty selections of lands granted for the Staté’s schools by ena-
bling. acts if, prior to survey, the numbered sections granted, which
were designated by statute, had been a,pproprlated under the ‘public
land laws, thus defeating the grant to the State. . Four sections of
land in each township were granted to Arizona in aid of the common
schools of the State by the Enabling Act of June 20, 1910 (36 Stat.
557, 572). The applications here involved are lieu selectlons for all
or parts of numbered school sections which did not vest in Arizona
beeause the land was apploprlated under the public land laws prior
to survey. The numbered sections for which indemnity is sought,
teferred to hereafter as base lands, are identified in each of the selec-
tion applications along with the land selected as indermnity. »
The Director’s decisions affirmed requirements that Arizona file
mineral waivers in accordance with the act of July 17,1914 (30 U.S.C.,
1958 ed., sec. 121 et seq.), which perm1ts surface entries under the :
ﬂonmmeml laws on lands containing certain valuable minerals, in-
cluding oil and gas, only if such minerals are reserved to the. Umted
States. In some instances, the decisions. appealed. from permitted the -
~ State to file mineral base to support mineral indemnity selections.
- After the issuarice of the Director’s demsmns and while this: appeal
was pending, a material ohange was made in the depa,rtmental regu-
lation applicable to this case. 43 CFR 102.22. The effect of the
change is to eliminate the necessity for the filing of a mineral waiver
but to provide for a mineral reservation upon final approval and cer-
tification of a State selection where the circumstances require. See
Milton H. Lichtenwalner et al., 69 LD, T1. (1962) However, the
change in the regulation does not affect the substantive issues of law
“raised by the State’s appeal. Accordingly, the case will first be dis-
cussed on the basis of the law and regulations in effect at:the time the
appeal was taken. Then consideration will be glven to the effect of
the change in the pertinent regulation.

Until recently, only nonmineral land could be seleeted as mdemmty
school land. except as provided in the act of July 17, 1914, supra.
However, sections 2275 and 2276 of the Revised Statutes were
amended by the acts of August 27, 1958 and September 14,1960 (43

 Arizona 011895, 011807, 018205, 016028, 016984, 016935, 016942, 016945 016947,
017497, 019136, 019139, 010140, 019143, 019144, 019145, 019147, 019806.

- Subsequent to the filing of the appeal, the State filed on August 5, 1968 a. withdrawal
of sélection Arizona 016928 as to 200 acres of land. ) B
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- U.8.0, 1958 ed secs. 851 852 zd Supp. 1V, sec. 852), to prov1de
generally that a State may select Imneral land as indemnity for num-
bered school sections if the land for which indemnity is being sought
was mineral in character. Thus, before mineral land may be granted
to a State ag indemnity for numbered school sections without a min-
eral reservation to the United States, it must appear that the base
lands for which indemnity is sought are mineral in character.

All but one of the applications involved in this appeal were filed
before the 1958 amendments to sections 2275 and 2276 of the Revised
Statutes.  However, the Geological survey reported on the mineral
values of both the selected and the base lands in most of the applica-
tions, since administrative action had not been completed on them
when the provisions of the act of August 27, 1958, became effective.
But according to the records submitted Wlth thls appeal, Survey
reports have been made only as to the selected lands and not as to
the base lands included in at least five of the applications? Almost
all of the selected lands in these five applications are classified as
prospectively valuable for oil and gas, and the Director’s and the land
office decisions required the State to file a mineral waiver of oil and
gas deposits in the lands included in these five apphcatmns This
requirement was correct at the time only if the base lands were found
to. be nonmineral in character: State of Arizona, A-27743 (August
18, 1961) As the records do not show that the base in these five appli-
catlons is nonmineral, the Director’s decision was erroneous to the
extent, that it requlred a mineral waiver as to the selected lands which
are prospectively valuable for oil and gas without a showing tha,t the
corresponding base is nonmineral.

In a number of other instances; the Director’s affirmance of the
land office requirement that the State file mineral waivers appears to
have been incorrect. Specifically, Arizona 019136 includes-selected
and base lands, both of -which were apparently reported by the Geo-
loglcal Survey to.be valuable prospectively for oil and gas. If that
is so, the application for-the selected lands should have been allowed
Wlthout a. requirement of mineral waiver in accordance with the acts
of August 27, 1958, and September 14, 1960 (State of Arizona, supra).
Unless the Burea,u had information not-appearing in the appeal Tec-

“ord showing that the base land listed in the application is ionmineral,
the Director’s decision affirming the land office requlrement of 2 min-
eral waiver as to these selected lands was erroneous. ‘

Similarly, the Greologlcal Survey report on-both the selected. and
the base lands included in Arizons 011897 indicates that all of the
lands are valuable prospectlvely for oil and gas. Consequently, the

‘2 These are Arlzona '013295,:016935, 016942, 016947, 017497.
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selected lands listed in this application may be granted to the State
without mineral waiver, and the Director’s decision to the contrary is
set aside as to this application, all else being regular. :

The Geological Survey report on the base and selected lands in Ari-
zona 019139 .indicates that all’ of the selected land is valuable pro-
spectively for oil and gas as is one-half of the base land. If this is
correct, the State is entitled to choose one-half of the selected land
without a mineral reservation since one-half of the base land listed is
mineral in character. ‘Likewise, the Geologlcal Survey report on the
~lands listed in Arizona 019806 classified’ the NW3/ of a-section of
- selected land as valuable prospectively for oil and gas and the remain-

ing portion of the section as nonmineral (only one section is included
in thls application). All of the base land listed in the application is
nonmineral. All else being regular, the application should have been
allowed as to three-fourths of the selected land without a requirement
of mineral waiver, that part of the selected land being nonmineral.
The Director’s decision as to these two applications should be set
aside to permit partml allowance of the selections in the absence of
an objection not appearing in this record
~The Director’s decisions affirming the requirement that the State file
mineral waivers or substitute new mineral base appear to have been
proper as to the rest of the applications involved. in this appeal,
since in each of them mineral lands were selected and the correspond-
ing base listed is classified by the Geological Survey as nonmineral.
The mineral reservations were properly reqitired at the time because
the lands had been classified by the Geological Survey as prospectively
valuable for oil and gas. v
-On this appeal, the State asserts that a mmeral reservation under
the act of July 17, 1914, is not authorized on the basis of a finding
that land is “prospectlvely valuable” for oil and gas. In effect, the
State argues that a mineral reservation under the act of July 17, 1914,
is authorized only as to land which is withdrawn, is classified, or is
. valuable for one of the minerals. designa,ted in the act, and that the
requirement is improper as to land which is classified only as “pro-
spectively” valuable for one of the named mlnerals ¢ The Department

8 Sections 1 and 2 of the act of July 17, 1914, provide in pertinent part as follows:

“That lands withdrawn or classified as phosphate, nitrate, potash; oil, gas, or asphaltie
minerals, or which are valuable for those deposits, shall be subject to appropriation,
loecation, selection, entry, or-purchase, if otherwise available, under the nonmineral land
laws of the United States, whenever such location, selection, entry, or purchase shall be
made with a view of obtaining or passing title with a reservation to the United States
of the deposits on account of which the lands were withdrawn ot classified or reported as
valuable, together with the right-to prospect for, mine, and remove the same * * *,

“Sec. 2. That upon satisfactory proof of full compliance with the provisions of the laws
under which :the loeation, selection, entry, or purchase is made, the loeator, selector,
entryman, or purchaser shall be entitled to a patent to the land located, selected, entered,
or purchased, which patent shall contain a reservation ‘to the United .States of the



491 - o STATE OF - ARIZONA : 53
- Pebruary 18, 1964 ' :

has held for many years that mineral reservations to the United States
under the act of July 17, 1914, apply not only to lands known to be
valuable for a leasable mmeml but also to lands reported by the Geo-
logical Survey to be prospeetwely valuable for one of the named min-
erals.” Solicitor’s opinion, 65 L.D. 39, 4142 (1958), and cases cited
therein; State of New Mewxico, 52 LD 741 (1929). None of the
matters asserted on appeal provides a basis for modifying the rule.

It'has already been pointed out that the acts of August 27, 1958, and
September 14, 1960, allowing selection of mineral land as 1ndemn1ty
only if the baso 18 nnneral require that both base and selected lands
be classified as to their mineral character before an indemnity selec- -
tion can be allowed. Arizona objects to the determination under
these provisions that selected'indemnity is mineral when it is classified
by the Geological Survey merely as prospectively valuable for oil
and gas. However, the same standard is applied in determining
whether base lands are mineral in character. That is, they are classi-
fied as mineral upon a finding that they are prospecmvely valuable
for oiland gas. State of Arizona, supra.

The appeals to the Director in these cases included reports by a
. consulting geologist for the State of Arizona which concluded that
the classification of the selected and base lands as prospectively valu-
able for oil and gas was not reasonable. After consideration of these
reports, the Geological Survey concluded that they presented no new
geologic information or findings warranting a change in the classifi-
cation of the lands as prospectively valuable for oil and gas. -

Arizona objects prlmar1ly to the inexactness of the term “prospec-
tively valuable” as used by the Geological Survéy, to the breadth of
the criteria used in determlnmg what lands are within that cate-
gory, and asserts, additionally, that the classification is almost im-
possﬂole to prove or disprove even when the possibility of oil and
gas in the land is sc1ent1ﬁcally remote, ' The appeal asserts further,
in effect, that the records show sﬂ:uatlons where classification by the
Geolooqcal Survey of selected and base lands are inconsistent, although
the lands are 1dent1cal in known geology
deposits: on account of which -the: ‘lands.. so patented .were ‘withdrawn- or: class1ﬁed or
reported as valuable, together with the right to prospect for, mine, and.remove the-same,
such deposits to be subject to- disposal’ by the United States only as shall be- expressly
directed by -law.  Any ‘person: qualified to..acquire the-reserved: deposits-may enter upon

said lands with a_view of prospechug for the same * * =* Promded That nothing herein .
contained.ghall be held to deny or abridge’ the right to present ‘and have prompt considera-

 tion of-applications to locate, select, enter; or purchase, under the land: laws of :the United

States, lands which have:been Wlthdra,wn -or_classified as phospha.te, pltrate, potash oil,
gas, or asphaltic mineral lands, ‘witha view ‘of dasproving such’ elassification -and securing
patent without reservation * *. %
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‘Without specific 1nstances of inconsistent classification, and the
State has identified none, it is not possible to answer the last asser-
tion except to say that, as a matter of course, the same criteria used
_ in determining whether one section of land is prospectively valuable

for oil and gas are presumably used in deterlmnmg whether any other
section is so valuable.

Arizona’s remaining objections are dlrected against the classifica-
" tion policy of the Geological Survey. Arizona’s opposition to the
- Survey’s classification policy seems to be based on the incorrect as-
sumption that.the Survey’s practice of cla,ssiijing lands as prospec-
tively valuable for oil and gas, if there is any possibiilty that the
lands contain oil and gas, will almost preclude the patenting of
1ndemn1ty lands to the State except with 2 reservation of minerals
- in the United States.

" Arizona’s assumption is mistaken because a reservatmn of minerals
-is required only if selected mineral land is indemnity for a numbered
section (base) which is not mineral. Since the use by the Survey
of a broad definition will also presuma,bly increase the proportion
of base which is classified as mineral, there should be no undue lim-
itation in the amount of mineral lands which may be selected Wlthout
a requlrement for a mineral waiver. ‘ '

A memorandum of November 16, 1960, from the Director. of the
Geological Survey to.the Director of ﬂhe Bureau of Land Management
relating to these appeals, indicates that approximately two-thirds of
Arizona may be regarded as prospectively valuable for oil and gas.
It was pointed out in this memorandum that although Arizona might,
when filing indemnity selections, have a problem anticipating what
the Survey’s classification of base and selected lands will be, the State
may make adjustmentsafter the Survey reports are made and attempt
to match mineral base with mineral selections. If the selected and
offered lands in a fairly large number of indemnity applications are
considered at the same time, the State should be able to approximately
balance mineral base lands with mineral selected lands so that reser-
vations will not be required as to the selected lands. The memoran-
dum of November 16, 1960, noted that in 78 recent, Arizona indemnity
selection - a,pplications, covering 37,000 acres of selected and base lands,
2,000 acres of the selected lands were classified as prospectively valu-
able for oil and gas, whereas 6,000 acres of the base lands were classi-
fied as prospectively valuable for oil and’gas. . Since the base included
more mineral lands than did the selected-lands, the State could substi-
tute nonmineral base for all nonminéral selected lands and use the
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excess: mmera,l base only as base for selectlons clasaﬁed ‘as mmeral :
The practice of considering at one time & substantial number of indem-
nity-selections after the selected and base lands have been classified
by Survey should make it possﬂole to match mineral base with mmera,l
selections in o large proportion of applications. RN

For the reasons-discussed herein, Arizona’s obj ections to the cla551-
fication of indemnity selections as mmera.l on the basis of a determina-
tion by the Geological Survey that the land is prospectively valuable

for oil and gas:do not appear to be substantial. - Arizona may amend
any of its selection applications and avoid-the imposition of a mineral
reservation by substituting mineral for nonmineral base to correspond
to selected lands which are classified as mineral. - For this reason, there
appears at this time to be no reason to engage in an evaluation of the
criteria employed by the Geological Survey to determine when lands
are prospectively valuable for oil or gas. :

As was said earlier, the foregoing discussion has been of the issues
raised at the time of the Director’s decisions and the. filing of the
appeal, and, except in the instances noted, it has been concluded that

“the Dlrector properly required the ‘State to file a mineral waiver at

- the time he issued his decisions. The requirement was 1mposed under

 the.departmental regulation then in effect, 43 CFR, 1954 rev., 102.2
This regulation prowded that where the. Geologloal Survey reported
that land embraced in anonmineral entry or claim -which had not been
perfected was, in effect, prospectively valuable for oil or gas, the entry-
man or claimant would be allowed 30 days from notice (1) to furnish
consent to a mineral reservation (mineral waiver) under the 1914 act,
(2) to apply for: reclass:lﬁca,tlon of the land as nonmineral and for a
hearing if reclassification were denied, or {(3) to appeal. The regula-
tion further prowded that if he did not take one of the actlons 1nd1— :
cated his entry or claim would be canceled. ‘

' TTn's regulation was amended on December 12, 1961 (26 F.R. 12128), '
to eliminate alternative (1), the requirement for a mineral waiver. -
‘The regulation now provides that an-entryman or claimant will be
notified of the Geological Survey’s determination and allowed a reason-
-able time to-take steps (2) or (3) and that if he does not “his entry
or claim and any patent issued pursuant thereto will be impressed with

 areservation of oil and gas to the United States.”

The amended regulation is deemed applicable to the State’s selec-- -
tions in this case and the case will be processed as though the State
had appealed from a notification under the amended ‘regulation and
the propmety orf the notification had been affirmed. The State will
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not be required to furnish mineral waivers in those cases in which it
* has selected lands determined to be prospectively valuable for oil and
gas but has not offered mineral lands as base. - However, if the State
desires to maintain such selectionsand they are processed to approval,
the certification or clear listing of theselectionswill be with a resetva-
tion to the United States of the oil and gas in the selected lands.. See
Milton H. Lichterwalner et al., supra. «
-~ Therefore, pursuant to the authority delegated to the Sohcltor by
the Secretary of the Interior (sec. 210.2.2A (4) (a), Departmental Man-
ual; 24 F.R. 1348), the decisions. of the Director are set aside and the
case Is remanded fOfI' further proceedmgs consastent herew1th

EDWARD WL‘INBERG,
Acting Solicitor.

o'rro AND. DELENA DELMOE :
 CHARLES ANDREAS '

A-29939 Deczded February 18, 1964

e

Publie Sales Preference nghts )
" One who fails to subm1t satisfactory evidence of his ownership of contiguous
“land within 30 days after the date of a pubhc sale loses hIS preference rlght

to purchase the land: v . .

’Pubhc Sales Preference nghts

W Lete the owner of land contlguous to an 1solated tract of pubhc 1and offered
“for sale’ properly asserts ‘a preference rlght to'purchase the land; and then
disposes of the contiguous land after the close of the period allowed for the
assertion of preference-right claims and before he receives a.cash certificate
or:-patent for the isolafed tract, he does. not thereby lose his preference right.
to buy the isolated tract nor does h1s successor m t1t1e succeed to that:
preference right.

Pubhe Sales: Preference nghts TR , ‘

_"Where :preference-right . clalmahts fail to relmburse the apphcant for a pubhc
sale .for the costs of pubhcatlon within the -10- day period -aiter -they .are
declared the purchasers or to ﬁle statements of: c1t1zensh1p, as provrded by
the Departments regulatlons ‘their bld 1s ploperly reJected and the land
ig properly awarded- to the apphcant : .

Rules of Practlce Appeals Standmg to Appea o
. A person who is not a. party to a declslon by a land oﬁ'ice has o standmg to
appeal to the D1rector of the Bureau of Land Management from that dec1s10n,

’ and such an appeal 1s properly dlsmlssed :
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APPEAL, FROM THE BUREAU OF LAND‘L‘IANAGEMENT

‘Otto and Delena Delmoe and Charles Andreas have appealed to the
‘Secretary of the Interior from a decision dated January 10, 1963,
whereby the Division of Appeals, Bureau of Land Management dlS;
missed the appeal of Andreas from a decision of the Montana land
office awarding a tract of land, offered at public sale pursuant to sec-
tion 2455 of the Revised Statutes, as amended (48 U.S.C., 1958 ed., sec.
1171), to Pauline Graff Redmond and affirmed that decision. -

On May 1, 1957, lots 10, 11, 12, 13, and 14, sec. 28, E14NE1 sec. 32,
NW1,NE1, and N14NW1 sec. 33, T. 3 N., R. 8 W., M.P.M., Montana,

~were offered for public sale pursuant toan apphcatmn filed by Pauline
Graff, now Pauline Graff Redmond. By a decision dated May 2,1957,
Mrs. Redmond was declared the high bidder at the sale. Wlthm 30
days, Charles Andreas submitted a preference-right bid on the lands
in behalf of Otto and Delena Delmoe and the Butte Ski Club. The
preference-right claim was timely supported by certificates of owner-
ship which showed that as of May 28, 1957, Otto and Delena Delmoe
and the Butte Ski Club were the respectlve owners in fee simple of
tracts of land contignous to the offered lands. 'Final action on the
public sale was thereafter suspended until determination could be
made of the validity of a number of unpatented mining claims of
Agnes Osenbrug, which were thereafter held invalid (United States
v. Agms Osenbrug et al., Contest No 1721 (Montana) (October 20,
1961) ). ;

On Jurie 11, 1962, Otto and Delena Delmoe and the Butte Ski Club
were declared to be preference-right purchasers of the offered lands,'
subject to their meeting the additional requirements set forth in 43
CFR 250.12(a) and (b)(1).! No evidence of compliance with those
requirements was filed within the prescribed time, and on August 7,
1962, the decision of June 11, 1962 was reversed and Mrs. Redmond
was dec]ared the purchaser.

In afﬁrmlng the land office decision of' August 7, 1962 the Bureau
held that the Delmoes had not shown or attempted to show n Wlnt

143 CFR 250.12 provides in part that:

“(a) * * * If the applicant for the sale is an unsuccessful bidder; the person awarded
the land must reimburse and pay direetly to him the amount expended for publication of
notice and file evidence thereof in the distriet land.office within 10 days from the date he
is- declared the purchaser. If the evidence is not furnished, the manager will reJect the bid
and will accept the bid next in order, subject to the same conditiong. * * .% :

“(b)(1) Unless he has previously done so, the purchaser must, within 10. days after
he has been. so. declared, file with the manager a statement of his mt1zenslmp or if' a
partnership, a statement of the citizenship of its members. - If the purchaser is an unin-
cdorporated association, -a. statement must..be filed showing the citizenship of. each
member. * & &7 : s :
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way the decision appealed from was in error, or that their preference-
right elaim should not be rejected for failure to comply with the re-
quirements of the application regulations, 48 CFR 250.12(a) and (b)
(1). Theappeal of Andreas was dismissed because he was not a party
in interest and had no standing to appeal. The Butte Ski Club did
not appeal from the land office de0151on

Mrs. Redmond has filed a protest agamst the appellants appeal to
the Secretary on the grounds that it was not filed within the time al-
lowed by the Department’s rules of practice. . The charge is without
merit. The Bureau’s-decision was received by the appellants’ attorney
on January 21, 1963, as evidenced by a registry receipt card contained
in the record. The appellants’ notice of appeal was transmitted on
February 18, 1963, and: was received by the Department on February.
20, 1963, within the time allowed for filing an appeal. The appellants
have submltted evidence that a copy of their notice of appeal was
served on Mrs. Redmond on February. 19,1963. The appellants’ state-
ment of reasons, required to be filed W1thm 30 da,ys after filing of their
notice of appeal, was received by the Department on March 11, 1963,
and a copy was served on Mrs. Redmond on March 12, 1963, as evi-
denced by a registry receipt card contained in the record. The appeal
therefore, will be considered on its merits.

- The appellants contend, in substance, that Andreas succeeded to
the interest of the Delmoes and. is entltled to assert the rights of his
predecessors in title, that, through his attorney, Andreas wrote to the
land office on April 26, 1961, and, in effect, asserted the rights of his
predecessors in interest and asserted his rlgh‘rs as a preference-right
claimant, and that Mrs. Redmond did not qualify as an applicant for
the land in question, a,nd the Department Is without authority to award
the land to her. - .

Answering the last allecratlon first, the appellants apparently are
contending that since Mrs, Redmond was not the owner of contiguous
land, she was not qualified, under the provisions of 43 CFR 250.7(b),
to ‘Lpply to have the land sold. However, the record shows that the
land in question is entirely surrounded by land held in non-Federal
ownership and is, therefore, subject to sale under the provisions of 43
CFR 250.6 Wlthout regard to whether the public sale apphcant owns
contiguous land. v

Considering now Andreas’ claum to a preference rlght the statute
and the regulations provide that the owners of contiguous lands have
a preference right, for a period of 30 days after the highest bid has
been received at a public sale, to purchase the land offered for sale at
the highest bid price. * A preference right must be supported by proof
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of the claimant’s ownership of the whole title to the contiguous land,
and the failure to submit satisfactory proof to the land office during
the 30-day period after the highest bid has been received will cause
the preference right to be lost .as to the particular public sale. 43
U.S.C., 1958 ed., sec. 1171; 43 CFR 250. 11(b). '

In thls 1nstance, it was necessary that any preference—mght claimant
assert his claim within 80 days after May 1, 1957, and, within the same
period, submit satisfactory proof of his ownershlp of contiguous land.
Dumng that period, the only claims asserted were those of the Delmoes
and the Butte Ski Club, submitted by Andreas as their agent. Sim-
ilarly, the proof of ownership of contigious land.was,limited to the
same parties.

In his appeal to the Director, Bureau of Land Management, Andreas
submitted evidence that the Delmoes conveyed to him a part of the
land upon which their preference-right claim -was based on June 11,
1956, and that they conveyed the balance of that land to him.on Sep-
tember 2, 1958. On Apml 26, 1961; Andreas advised the land office
that he was the successor in interest to Otto and Delena Delmoe.

It appears that Andreas may have been entitled to assert a prefer-
ence-right claim in his own right on May 81, 1957, when he asserted
the claims of the Delmoes and the Butte Ski Club 2 However, he did
not attempt to do so, and no such claim could be considered on April 26, -
1961.

As stated by the Bureau, the Department has held that where the
owner of land contiguous to an isolated tract of public land offered for
sale properly asserts a preference right to purchase the land, and
then disposes of the contiguous land after the close of the pellod al-’
lowed for the assertion of preference-right claims and before he re-
ceives a cash certificate or -patent for the isolated tract, he does not
thereby lose his preference right to buy the isolated tract. Martin J.
Plutt et al., 61 1.D. 185 (1958). Thus, the Delmoes maintained their

preference rlght to purchase the offered land notwithstanding their

conveyance of the land upon which the preference right was based
after the period for asserting the claim. Since Andreas has sub-
mitted no evidence that the Delmoes intended or attempted to assign

2 Although part of the contiguous land was conveyed by the Delmoes to -Andreas on
June 11, 1956, the deed was 'not recorded until September 18, 1958. This is why the
certificate of ownership of adjoining land submitted on May 31, 1957, in support of the
Delmoes’ . preference-right claim stated that the county records showed the Delmoes to be
the owners when in fact they were not. No explanation appears as to why Andreas did
not record the conveyance of June 11,1956, ‘and assert a preference-right claim on- his
own behalf w1th1n the 80-day period following the sale.
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to him their preference right and since he did not assert one on his
own behalf, there is no basis for holding that he had one.?

The appellants have cited the Department’s decision in Charles
H. Hunter, 60 LD. 895 (1950), as authority for the proposition that-
once a right is asserted, though done informally and not in striet
compliance with the provisions of the applicable statute, it will be
recognized and the party asserting the right will be given notice
of what need be done to comply with the provisions of the statute.

That decision held that a preference-right claim for an isolated
tract offered at public sale may be asserted by a person who acquires
the ownership of contiguous land after the date of the sale but during
the period of time allowed for the assertion of preference-right claims
and that a preference-right claimant is not necessarily: requ’ired to
submit, prior to the expiration of that period, proof. that he is the
owner of contiguous land but may submit such proof within a reason-
able time thereafter. The holding of that decision was subsequently
modified by the amendment of the regulations to require that proof
of ownership of contiguous land be submitted within the same 30-day-
period allowed for the assertion of preference-right claims. See
Fred and Mildred M. Bohen et al., 63 1D, 65 (1956).
~ Aside from the change in the regulations, the holding in the
Hunter case, supra, is not applicable to this case. Hunter asserted
a preference-right claim within 30 days after the high bid but failed
to submit proof of his ownership of contiguous land within that
time. - Andreas did not assert any claim in his own right until four
years after the bidding was completed, At that time, the assertion of
a claim could gain him no rights; and he was, therefore, not deprived
of the opportunity to perfect the rights he asserted in his letter of
April 26, 1961, as he had no rights to perfect Inasmuch as he did not
assert a clalm during the period allowed for that purpose, he was
properly not include‘d as a party to the decision-awarding the land
as between claimants.. As Andreas was not a party to that decision,
he had no standing to appeal from it, and the dismissal of his appeal
by the Bureau was proper. See43 CFR 221.1.

With respect to the appeal as it concerns the Delmoes, in their
appeal to the Secretary, as in their appeal to the Director, Bureau
of Land Management, they have 1ot attempted to show any error in
the decision appealed from nor have they -submitted any ev1dence
of compliance with the regulations.

3This is not.to be ~interpreted as. a ru]ing that-the preference right of an owner of con-
tiguous land is a right that can be assigned, even to a purchaser of the contiguous land.
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Therefore, pursuant to the a.uthomty delegated to the Solicitor by
the Secretary of the.Interior (sec. 210.2.2A(4)(a), Departmental
Manual; 24 F.R. 1348), the decision appealed from is affirmed.

Erxesr F. How,
Assistant Solicitor.

" APPEAL OF COSMO CONSTRUCTION COMPANY

IBCA~412 Decided February 20,1964

Contracts: Appeals—Rules of Practice: Appeals: Generally
The Board of Contract Appeals has authority to apply equitable principles
in determining matters over which it has jurisdiction. Tt has-authority to
direct contract administration action by the contracting officer if the con-
tractor has a substantive right to such action, and if such action pertains
" to a matter over which the Board has jurisdiction. Its powers and those
of the Office of the Survey and Review complement each other.

Contracts: Appeals—Rules of Practice: Appeals: Timely Filing

~ The Board of Contract Appeals does. not have jurisdiction to entertain an
appeal with respect to a claim which. the _contracting officer has neither
determined, nor refused to determine, nor delayed unreasonably in deter-
mining. ' -

BOARD OF CONTRACT APPEATLS

Department Counsel transmitted the appeal file and simultaneously
moved the Board to dismiss the appeal on the grounds (1) that the
Board lacks jurisdiction since the contracting officer has not rendered
a final decision as yet; (2) that the Board cannot direct a contract ad-
ministration action; and. (8) that the Board does not possess general
equity powers. He contends that, since the appeal is premature, and
does not set forth a cause of action upon which the Board may grant
relief, it should be dismissed.

Appellant, through its PreSLdent, opposed the motion and stated :

The purpose of filing a Notice of Appeal was to obtain relief as provided for
under the terms of the contract. The ultimate end sought by the Appellant
is an “Hquitable Adjustment.”  In Appellant’s prayer for relief, any reference
to “equity” is not intended to 1mply that the Board of Oont1act Appeal is a
‘Court of Hquity, but rather the enforcer of the terms of the contract to the
extent that the administrative: actmn prov1ded for therein be adhered to by the
Contracting Officer. * % # ]

* % % Contracting Oﬁﬁcer was repeatedly requested by v‘vrittekn communications
to take the administrative action required to relieve the Appellant of the burden
imposed upon it as a result of the changed conditions. The Contracting Officer’s
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failure in this regard constituted a pi'oper basis on which the Appellant was
" entitled to file its Notice of Appeal, and vested in the Board of Contract Appeal
the necessary jurisdiction to grant the relief prayed for. .

Jurisdiction of the Board and “E quity”

We agree with appellant’s interpretation concerning the authority
of the Board to apply equitable principles in determining matters over
which it has jurisdiction. In FHastern Maintenance Company,’ the
Board emphasized that two Court of Claims decisions # would provide
the basic guidelines for the proper exercise of the functions of the
Board. These—and other—Court of Claims décisions enjoin contract-
ing officers, boards of contract appeals, and the heads of departments
“to prevent unjust and inequitable results.” 3

In Globe [ndemmty OOmpomy v. United States,4 Judge Whitaker
stated : ‘

Erom this case two llesiéon‘s are to ?be‘ drawn: (1)‘ contracting officers and
heads of departments should ewercise the great pow‘ersbconf_erred on them by
these coniracts to do equity; they should not feel under obligation fo feke
advaniage of technicalities, where to do so would defeat justice; (2) contractors
must. study their contracts and insist on compliance with their terms; before
1e1ymg oh any promise they should ascertain that 1t 1s made by a person havmg
authority to make it.’ (Itahcs supphed ) )

Judge Madden construed the rmthori’.cy and jurisdiction of the
Armed Services Board of Contract Appeals broa,dly in MceWilliams v.
United States:®

It is evident that the Secretary was aubhorizing the Board to act for him in
the way that any owner would act if a contractor was dissatified with the way
he was treated by.the owner’s representative in charge. He would listen to the
contractor’s story, and if he thought that his representative had been unfair, he
would reverse him. He would do this, not because the contract gave him any
authority to make a final decision which would bar the contractor from relief
in the courts for breach: of contract; but because it would be the natural and
fair way for an owner to act. * * *

The authority given to the Interior Board of Contract Appeals is
broader than the authority given to the Armed Services Board of Con-
tract Appeals. But—even in absence of any difference—dJudge
Madden’s counsel would equally apply to either Board. ;

2 ITBCA—275 (November 29, 1962), 69 1.D, 215, 1962 BCA par. 3583.

2 Globe Indemnity Company v. United States, 102 Ct. CL 21 (1944), cert. den. 324 U.8.
852 (1945) ; McWilliams Dredging Company v. United States, 118 Ct. CL. 1 (1950).

8 H. B. Fowler-& Company, Inc., IBCA-294 (October 23, 1961) ; 61-2 BCA par. 3168,
38 Gov. Contr. 551 (c), and decisions of the Court of Claims cited.therein.

+Fn., 2 supra, at 38.

STFn. 2 supre, at 16-17,
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After citing G—'Zo?)e and M chZZwms, the Board stated in Zastern
Maintenance Company,® that 1t is—
cognizant of the 1inﬁhati0ns on ‘its powers “to ‘do equity” outside of the four
corners of the contract. - That lack of jurisdiction does not, however, restrict the
Roard’s power to act equitably within the four corners and to make an equitable
adjustment promised to the contractor by the explicit terms of the contract.
Ac_éordingly, what the'contracting officer, through inadvertence or error, has
failed to do by way of completing such an equitable adjustment, the Board will
do. ' :

Directions to C’ontmazfi-ng Officers

Department Counsel asserts that the Board “has no authority to
direct a contract administration action by a Contracting Officer.”
This statement, like almost any generality, is half right, and half
wrong. - But Department Counsel seems to misunderstand the basis
why in certain situations the Board will decline jurisdiection. Hence,
o discussion of this side issue seems necessary. In John Martin Com-
pany, Ine.,” the Board mentioned that there were certain disputes con-
cerning Whlch Boards will not take jurisdiction. Examples are:

1. Request for the immediate preparation and payment of pa,rtlal
or final estimates.® :

2. :Request for prompt payments

3. Request for remission of liquidated damages pursmnt to 41
U.S.C., 1958 ed., 256a.1°

4. Request that a claim be compromlsed instead of adjudicated.

5. Request for reinstatement of a terminated contract.’?

6. Request for cancellation of a contract.*?

Analysis of the foregoing rulings . discloses that, in general, the
reasons for their holdings were that the matter in issue either was one
as to which the contracting: officer had made no decision whatsoever,
or was one for which no-relief was expressly or impliedly authorized
by the contract, or was one as to which the contractor had no substan-
tive right to relief.

This declination of jurisdiction by the Board, which is basically
appellate in character, and which must act within the framework of
contract provisions and legal rules, does not mean that an aggrieved
contractor is without a remedy in the Department of the Interior.

5Fn, 1 supre; at 220,

7 IBCA~316 (September 21, 1962),. 1962 BCA par. 3486, 4 Gov. Contr. par. 520(d)

. 8John Martm Company, Inc., fn 7 SUPrae.
® Tbid.

10 M onarch Lumber Oompuny, IBCA-217 (Mdy 18, 1960), 67 LD..198, 60-2 BCA par.

2674, 2- 'Gov. Contr. par. 290; Samuel . Zarpas, Ine., IBCA-24 (Jauuary 4,.1956), 63
LD. 1, 6-7, 6 CCF par. 61,756, :

1 M. Hoard, IBCA—6 (May 11, 1955), 6 CCF par. 61,665.

12 Adams Menufdeturing Company, ASBCA No. 2555 (May 31, 1955).

18 Misgourt Paper Stock Company, ASBCA No. 2198 (Aungust 25, 1954).

N
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The above enumerated instances are typical of situations in which
relief may be obtained by review from the superiors of the contracting
officer,. from the head of a bureau or agency, or, on the secretarial
level, from the Office of Survey and Review.* The just released 1963
Annual Report of the Secretary of the Interlor Stewart L. Udall,

states: s

The Office of Survey and Review was established during the year to stf‘engthben

management processes in the Department with special emphasis upon ﬁnancia_l
policies and methods, procedural modernization, auditing. policies, coniract re-
view, and other potentially sensitive subjects. Creation of this Office was one
of the most significant management improvements during the year. (Italics
supplied.) *
The powers of that office do not conflict with the jurisdiction of the
Board but the respective powers rather complement each other. An
example may suffice to illustrate. The Office of Survey and Review
‘has a broad administrative jurisdiction over the correcting of mis-
takes in bids asserted prior to award.”” That office may also reform
contracts ‘because of mistakes discovered after award in specifically
stated situations.® On the other hand, the limitations upon the juris-
diction of the Board inherent in its charter *° and in the ferms of con-
tract “Disputes” clauses now standard 2° are such that matters which
call for application of the legal rules relating to mistakes or reforma-
tion rarely come within the cognizance of the Board.?

Premature Appeals

The appeal file contains a letter to appellant from the “Project
Construction Engineer,” 22 Charles H. Clark, of January 16, 1964,
Wthh in its pertinent part, readsas follows:

%4 These statements do not apply to liquidated damages that have been validly assessed.
Authorlty to remit them is vested in the Comptroller General, 41 U.8.C., 1958 ed., 256a.
‘The function of making recommendations to him for their remission has been delegated to
the Solicitor, 24 F.R. 1348,°210 DM 2.2B(2).

15 Annual Report 1963, The Secretary of the Interior, Stewart L. Udall, Government
Printing Office (1963).

% At p. 466, :

a7 405 DM 6.2A.(1).

18'405 DM 6.2A:(2).

1243 CFR 4.47; 211 DM21

20 Clause 6 of Standard Form 23A (April 1961 Edmon) for construction contracts;
Clause 12 of Standard Form 32 (September 1361 Edition) for supply contracts.

2 Decisions involving situations of this latter type are Clifford W. Garizka, IBCA-399
(January 22, 1964) ; Framlou Corporation, IBCA-228 (August 18, 1961), 61-2 BCA par.
3116, 3 Gov. Contr. par. 472; United COoncrete -Pipe Corporation, IBCA-42 (May 31,
1956), 63 1.D. 153, 6 CCF par. 61,870.

22 The Board has not been favored by either party w1th a description of the functions of
the ‘““Project Construction Engineer” that is-sufficiently definite and detailed. to show: the
extent of his:authority as an ‘“‘authorized representative” of the contracting-officer; as
defined in Clause 1 of Standard Form 234 (Apnl 1961 Edition). The contract does not
contain any reference to him,

23 The appeal was docketed on December 18 1963 roughly one month before the date
of this letter. . Lo : . B PR
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In order that a final decision as to an equitable adjustment may be made at
an early date; it is suggested that you submit your claim as soon as possible
and that you provide for the contricting officer’s consideration any pertinent
factual detail data which you have available in support of your claim. If you
-desire to ' have a conference to discuss the final adjustment, such & conference .
can be arranged at a mutually agreeable date in the near future. It is recom-
‘mended, however, that you submit your claim in sufficient time to allow us at
least 10 days to review the claim prior-to such a conference.

If it is still your intention to not submit cost data in support of your claim,
please - advise promptly so that the Government may proceed W1thout this
information.

Appella,nt included in the appeal fileits 1“eply of February 3, 1964,
Whmh in its pertinent part, reads as follows:

“Your suggestion that our Claim be ﬁled on the basis. of our actual cost and
that further discussion of this matter-be held at an early date are acceptable to
this firm. We will proceed in the near future to file our detailed request utiliz-
ing actual cost figures, where possible; but keeping in. mind that a portion of
the effects of the Changed Condition have not yet been completed. We will at
the time of such filing suggest a date for further discussion. When our detailed
request is submitted, you will be advised concerning the use of actual cost figures
and the necessary qualifications that will be placed upon the use of such figures
in any negotiations that are of a preliminary nature. (Italics supplied.)

These instruments, and other evidence contained in the appeal file,
establish beyond any doubt that whatever controversies exist between
the Contracting Officer and the appellant, they are still in the claims
stage, and that no findings of fact or decision has been rendered by the
Contracting Officer or his authorized representative. Hence, the ap-
peal is premature.®*

The contracting officer has not refused to make an equlta,ble adjust-
ment, nor does he appear to have unreasonably delayed a determina-
tion of its amount. On the contrary, he has already made a tentative
adjustment on the basis of the data then available and, as the fore-
going quotations indicate, is engaged in the process of obtaining and
evaluating such additional data as may be needed for a final decision.
Nothing has been presented to the Board which would authorize or
require it to take the drastic action, urged by the contractor-appellant,
of assuming jurisdiction pending the conduct of negotiations and
- 2t MeLinn Construction. Company, IBCA-369 (July 24, 1963), 1963 BCA par. 3798;
John Martin Company, Inc., fn. 7 supre; Barkley Pipeline Construction, Inc.,, IBCA-264
{April 6, 1961), 68 LD. 103, 61-1 BCA par. 3006, 8 Gov. Contr. par. 271 ;. Westinghouse
Elect_m'c Supply Company, IBCA~107. (July 30, 1957), 57—2 BCA par. 1365 ; Urbaen Plumb-
ing and Heating Company, IBCA-43 (November 21, 1956), 63 LD. 381, 56-2 BCA par.

1102 ; Gile Construction C’ompomy, Ine., IBCA-T9 (September 21, 1956), 63 LD. 378,
56—2 BCA par. 1074
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pending the issuance of a decision or findings of fact by the Contract-
ing Officer.?

Appellant has submitted motions to hold the proceeding in tem-
porary abeyance and to require completion of the appeal file. These
motions necessarily are rendered moot by reason of our determination
that jurisdiction is lacking over the appeal: :

CONCLUSION

1. All motions of the Department Counsel and of the Appellant

are denied.
2. The appeal is dismissed as premature.

Pavn H. Gaxtr, Chairman.
I concur: : I concuUr:

Hereerr J. StavenTter, Member. Tromas M. Durston, Member.

JOHN E. BALMER ET AL.
A-29418 ' Decided February 24,1964

Indian Allotments on Public Domain: Classification

An Indian allotment application for nonirrigable grazing land is properly
rejected on the ground that the land applied for is not proper for acquisi-
"tion as an Indian allotment because it contams insufficient forage to compnse
an economic grazing unit.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

John K. Balmer and James W. Balmer have appealed to the Sec-
retary of the Interior from a decision of the Division of Appeals
of the Bureau of Land Management dated December 21, 1961, affirm-
ing a decision -of the land office at Phoenix, Arizona, which rejected
their applications for Indian allotments of 160 acres and 120 acres,
respectively, of public land under section 4 of the act of February 8,
1887, asamended (25 U.S.C., 1958 ed., sec. 336) :

2 The aunthorities upon which appellant chiefly relies are Sheriden-Murray, ASBCA
No. 7615 (November 26, .1962), 1962 BCA par. 3604 ; Leader Manufacturing Company,
ASBCA No. 4416 (July 31, 1958), 58-2 BCA par, 1877 ; and A. . Clothing Maenufaciuring
Company, ASBCA No. 4065 (June 21, 1957), 57-1 BCA par. 1321. These cases stand for
the propositions that (1) ap express or implied réfusal to decide iy itself an appealable
decision, and (2) a dispute will not be remanded for the making of a formal dec1s1on by
the contracting officer if the record dlready shows what that decision would hold. 'Here,
however, the contracting officer hag not refused to decide, and the record does not reveal
what will be the amount of the equitable adjustment allowed by his findl decision.
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‘The land office. rej jected the appllcatmns on the oround that the land
described in each apphcatlon 18 nomrmga,ble grazing land which does
not constitute an economic grazing unit. The appellants contend
that, once having found that they are Indians entitled to allotments of
the pubhc domain and that the land applied for is nonirrigable
grazing land, the Bureau of Land Management has no authority to
reject. their apphcatmns because it is of the opinion that the land
does not comprise economic units.

The statute upon which the appellants rely prov1des for Indian
allotments of public land not otherwise appropriated, not to exceed
40 acres of irrigable land, 80 acres of nonirrigable agricultural land,
or 160 acres of nomrmgable grazing land to any one Indian. .

Since the land is in- Arizona, it was withdrawn by Executive Order

6910 on November 26, 1934, from settlement, location, sale, or entry
and reserved for class1ﬁcat10n pending the determmatmn of the most
useful purpose for which it might be used. Under section 7 of the
Taylor Grazing Act, as amended (43 U.S.C., 1958 ed., sec. 315f), the
Secretary of the Interior is authorized, in his discretion, to examine
and classify land which is more valuable or suitable for the produc-
tion of agricultural crops than for the production of native grasses
and forage plants or more valuable or suitable for any other use
than for grazing purposes or proper-for acquisition in satisfaction
of any outstanding lien, exchange, scrip rights, or land grant and to
open it for disposal in accordance with the cla,s31ﬁcat1on made under
an applicable public land law. ‘ :
- The land described in the two apphcatlons is grazing land and is
presently leased under the Taylor Grazing Act for grazing pur-.
poses. Since, however, the forage is so scanty, the land is grazed
as a part of a large acreage during the portions of the year which
follow the spring and fall rainy seasons and cannot be relied upon
to furnish during these periods of seasonal use more than the equiv-
alent of 'the needs of from two to three cows per section on a year-
long basis. The two tracts applied for aggregate less than half a
section.

Since the intent of the Indian Allotment Actis to prov1de, in effect,
a homestead which will constitute the source of a livelihood for an
Indian family, as indicated by the language of the act which allows
the different acreages of land suitable for different purposes, it is within
the authority of the Secretary. of the Interior to determine that 160
acres of grazing land that is incapable of supporting a ranch family
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is not proper for acquisition in satisfaction of rights acquired by In-
dians under the Indian Allotment Act.

The case is substantially indentical with that of dmos 4. Hopkins
(Dukes), Colorado 0112669, decided by the Secretary on December 20,
1963. In that case an Indian allotment application for 160 acres was
rejected for the reason that the tract would support only two units of
livestock on a year-round basis, although grazing was not possible dur- -
ing the entire year, whereas in the area an economic ranch unit would
require enough land tosupport in excess of 100 units of livestock. For
this reason it was concluded that the land could not be properly classi-
fied for an Indian allotment. '

An Indian applicant is not, of course, deprwed of-his rlght to am
allotment when his application is rejected. e is merely required to:
apply for other land t‘ha,t is suitable for acqu1s1t10n under the Allot-
ment Act.

Therefore, the declsmn a,ppealed from is affirmed.

J oHN. A. CARVDR, JIr.
Assistant Secretary of the Intevior.

APPEAL OF EDISTO CONSTRUCTION COMPANY
IBCA-409 Decided February 28, 1964

Contracts: Contracting Officer—Contracts: Delays of Contractor
‘Where a claim for a time extension is presented to the contracting officer; it is
the duty of the latter to make an impartial and objective determination of
all questions that are directly relevant to the extent of the delays upon which
such claim is founded. . :

Contracts: Appeals—Rules of Practice: Appeals: Timely Filing'

The timeliness of an appeal is governed by the period of time elapsed between
the date when the findings of faect and decision were received by the con-
tractor and the date when the notice of -appeal was mailed or otherwise
furnished to the contracting officer.  The day on which the findings of* fact
and decision were received by ‘the contractor is not included in the
computation.

Contracts: Contractor—Rules of Practice: Appeals: Standing to Appeal
An appeal will not be dismissed for technical defects consisting of the inad-
vertent omission of the corporate name of the contractor in the notice of
appeal and the substitution therefor of the name of the contractor’s repre-
sentative or officer.

Contracts: Appeals—Rules of Practice: Appeals: Standing to Appeal
An appeal will be remanded to the contracting officer for issuance of new
or supplemental findings of fact and decision where it appears that the con-
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tractor was in receivership prior to 'the filing of the notice of appeal and no

information is contained in the appeal file concerning the present status of

the receivership or as to the 1dent1ty of the legal owners and representatives
of the contractor. :

BOARD OF CONTRACT APPEALS

The Grovernment has mioved to dlsmlss thls appeal on the follovvlno
grounds: .

“1. The letter of October 81, 1963 received November 7, 1963, does
not use proper words or dlsclose an intention to appeal the deCISIOIl
of the Contracting Officer by the Contractor, the Edisto Construction
Company, under its Contract No. 14—16—0004—217 1.

“9. That E. J. Ayers; Jr., does not show capacity to appeal from
the Findings and Decision’ of the Contracting Officer. He neither
signs his letter of October 81, 1963, in an official capamty nor does the
name of the Corpora,tlon Contractor appear. .
~ “3, This Appeal is docketed as ‘Appeal of . J. Ayers, Jr., IBCA-
409, whereas the Edisto Construction Company is a Corporatlon of
the State of South Carolina, a legal entity and the Contractor, and
distinct under the law from E. J. Ayers, Jr:, an 1nd1v1dua1 and not
a party to the said contract.

“4. The ‘so-called’ appeal letter from E. J. Ayers, J T., Was not sent
to the Contracting Officer as directed under the contmct but mailed
directly to the Secretary of the Interior where it was received 81 days
after the time the Findings and Decision was recelved by the Corpo-.
ration, at its place of business.”

Concermng the alleged defects speclﬁed in paragra,phs 1 through 3
above, the language used in the letter is not as precise as one could
wish, but we conclude that it shows an intent to appeal on behalf of
the Edisto Construction Company from the decision of the contract-
111g officer, dated October 2, 1963 The pertinest portion of the letter
isas follows :

This letter may reach you one day laté since I was not told by Mr. Barrineau
or anyone else that I had the.right to appeal-my case to youw. - * * * I certainly
cannot give you all of the details in this letter, but am sure that Mr. Barrineau,
Contracting Officer at the Bureau of Sport Fisheries and ‘Wildlife in Atlanta can
forward them to you. * * * Mr. Barrineau stated in his report of 2 October
1963, that there was less than one month total of bad weather throughout the
duration of this job. * * * (Italies supplied.)

It is true, as Department Counsel points out, that the correct name
of the contractor is the Edisto Construction Company, and that that
name. 'does not appear any place in the purported notice of appeal.
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However, the contract is 1dentified ‘corr‘éctly by number in the heading
of the letter, with the name and location of the project, as follows:

“Re: Contract No. 14-16-0004-2171
Orangeburg Fish Hatchery
Orangeburg, S. C.”

- Mr. E. J. Ayers, Jr., who signed the notice of appeal, also signed the
contract as President of the Edisto Construction Company. Other
letters in the appeal file from the. Edisto Construction Company are
on the company’s letterhead, bearing the name “Edisto Construction
Co.” Some of those letters are signed simply “E. J. Ayers, Jr.” The
notice of appeal was not on the company letterhead. However, the
original claim letter of July 29, 1968, bore the company letterhead
and was also signed merely E J. Ayers, Jr. Wlthout giving his official
title.
The Board will not dismiss an appeal for techmcal defects cons1st1ng
of the inadvertent omission of the official capacity of the person sign-
ing the notice of a,ppea,l or of the corpora,te name of the contractor.?
The defect of misdirection of the notice of appeal, described in
para,graph 4 above, is not a fata,] one, as we ha,ve held on several
occasions.? :
The Government’s Statement of Position also states that the notice
of appeal letter was received in the Office of the Solicitor, Department
of the Interior, “on the 31st day after receipt of Findings and Deci-
sion, 1.e., November 7, 1963.” The Fmdlnos and Decision were received
by Edlsto Constructlon Company on October 8, 1963, accordlng to the
_Post Office Return Receipt, in the file. The d‘x,y of receipt is not in-
cluded in the reckoning of the pemod of 30 days in which the con-
* tractor may appeal. Hence, October 9 was the date the period began
to run, and November 7 was the 30th day after receipt of the Findings
and Dec1smn Therefore, the time for ta,kmg an appeal expired at the
end of that day, that is, at midnight on November 7, 1963.3

1 Barkley Pipeline C’onst‘ructwn, Inc., IBCA-264 (April 6, 1961), 68 1.D. 103, 61-1
BCA par. 3006, 3 Gov. Contr. 621(g).

2 Bushman Construction Company, IBCA-193 (Apnl 23, 1959), 66 1.D. 156, 59-1 BCA
par. 2148, 1 Gov. Countr, 812: (mailing of notice of appeal to Board instead of to constraet-
ing officer not “jurisdictional”. defect) ; Larsen-Meyer Constiuction Company, IBCA-85
(November 24, 1958), 65 .1.D. 463, 58-2 BCA par. 1987 (malhng of notice of appeal to
Department Counsel instead of to contractmg officer not fatal). Accord: Viire Qorpora-

tion of Americe; IBCA-876 (November 7, 1963), 70 1.D. 479, 1963 BCA par. 3923, 5 Gov.
Contr. 565(i) (mailing of supporting brief ‘to the- Board instesd of to-the. contracting
officer’ not fatal).

3 Lewis Construction Gampany, Inc ‘gnd 8. L. Boutelle, IBCA-340 (July 3, 1963), 70
1.D. 852, 1963 BCA par. 3779, §.Gov. Contr. 363(e), and cases cited therein. .Accord:
The Cuardell Compaeny, IBCA-384 (September 3 1963), 70 ID 405 1963 BCA par 3847
5°Gov. Contr. 515(¢). -
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Accordlngly, the appeal is timely. ‘

Moreover, the Findings and Decision of the Contracting Officer

dated October 2, 1963, do not identify the decision as a final decision,
‘and do not call to the attention of the contractor his right to appeal -
therefrom within 30 days.* It is not sufficient that a separate trans-
mittal letter, describing the demswn asa “Fmdmgs of Fact,” contains
a statement that:

The Findings have been prepared in accordance with Clause 5 of Standard
Form, 23-A, General Provisions (Construction Contracts). »

The language of the decision must-in substa,nce'fairly and reasonably
inform the contractor that a final decision is intended and that pur-
suant to Clause 6, Disputes, of the contract, he may appeal Wlthm 30
days from the recéipt of the decision.’

Two other matters are of concern to the Board First, the notice of
appeal states in effect that it is based on the dlsallowallce by the con-
“tracting officer of a claim of excusable delay because of “inclement
weather conditions,” from January 1962 until March 1963, when it is
alleged there were 181 days of precipitation -and temperatures below
freezing on 87 days. These data are not sufficient. The contractor
must identify all of the specific dates on which he alleges it was not
possible to perform work under the contract because of “unusually
severe weather” (not merely inclement weather) based on the con-
tractor’s daily logs or similar records, in order to comply with the
requirements of Clause 5, and to enable the contracting officer to make
findings of fact with respect to such dates, as required by the clause.

The findings of fact of the contracting ofﬁcer should include climato-
logical data from official records of the Weather Bureau, Department
of Commerce, as to the dates involved, and: for about ten years prior
thereto, as well as excerpts from daily logs of the Government Inspec-
tor or other documents concerning the days not worked and the reasons
therefor. The findings should also include a tabulation comparing
the “reasons for loss of time as advanced by the contractor and the
reasons as ascertained by the contracting officer,” ¢ and should state
those reasons.

« Barl B. Bates Nursery, IBCA-368 (May 13, 1963), 70 LD. 163 1968 BCA par. 3738,
5 Gov. Contr, 289(a) ; Production Tool Corporation, IBCA-262 (April 17, 1961), 68 LD.
109, 61-1 BCA par. 3007, 3 Gov. Contr. 324, and cases cited therein.

§ Barkley Pipeline Construction, Inc., note 1 supre, and cases cited in note 4 supra.

8 Paul A. Teegarden, IBCA-382 (September 27, 1963), 70 L.D. 436, 1963 BCA par.
3876, 5 Gov. Contr. 515(a).
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The second matter of concern is the status of the receivership of the
Edisto Construction Company. On page 9 of the contracting officer’s
findings and decision, the following statement appears:

The'Contraetmg Officer also received a letter dated May 6, 1963, from  Mr. O.

Harry Bozardt, Jr., Attorney, pertalnmg to the Edisto Constluctmn Company.
Mr. Bozardt stated that:

As you are no doubt aware Edisto Construction Company was placed in
receivership on the. 20th day of -February, 1963, and by proper Court Order
T was duly appointed receiver of said company. During the process of marshall-
ing the assets of Edisto Construction Company I find that the United States is
indebted to the said Bdisto Construction Company for some $20,000 for bu11d1ngs
which: were erected at the U.S. Iish Hatchery here in Orangeburg.

This letter is to notify you that payment of this balance will be made to me. as
receiver for said Construetmn Company to. be disbursed aecordmg to laW

No further information as to the rece1versh1p is provided in the
findings of fact or in appeal ﬁle, nor is the letter from the receiver
included in the appeal file. :

C’onclusion

The appeal is remanded to the contractlng officer to proceed in ac-
cordance with these directives.

1. The Contracting Officer should present an opportunity to the
Edisto Construction Company or its legal representatives to present
data or other documents as to the specific dates when it is alleged that
work could not be performed under the contract, because of unusually’
severe weather. :

2. Based on this data, or on the failure to submit data within a
reasonable time, the Contracting Officer should issue a new or supple-
mental findings of fact and decision with respect to the days allegedly
lost by reason of unusually severe weather, in accordance with the fore-
going opinion and as amplified in the Teegorden decision, note 6 supra.

3. The new. or supplemental findings of fact and decision should
dispose of all matters concerning the receivership, its present status
and the identity of the present legal owners and legal representatlve of
the Edisto Construction Company

Traomas M. Durston, Member.
1 concur:

Pavn H Gantr, U hawmcm



73] " 'APPEAL OF TRIANGLE CONSTRUCTION COMPANY 73
: March 2, 1964 ' :

APPEAL OF TRIANGI.ZE CONSTRUCTION GOMPAI\TY
IBCA-296 Deczded March 2 196’4

‘Contracts: Delays of C‘ontra;ctor—_—(fontracts: Unforeseeable Causes .

Where official records of water levels and rates of flow in a river over
a period of 9 years show that high water occurred on 195 oceasions, the
occurrence of such high “water on ' several -occasions: during .more -than
a -year of contract performance is not an ~unforeseeable cause of delay
within the meaning of Clause 5 of Standard Form 23A.

Contracts: Performance—Contracts: Changes and Extras—Contracts: Addi-
“tional Compensation

Where the contractor’s chosen method .of performance of a contract for

- construction of a bridge was the building of a dike across the river for’
accommodating contractor’s equipment, and the impounding of the river -
. during high water due ‘to insufficient opemngs in the dike caused erosion
damage to the river bank, the work of restorlng the bank at the Govern-
merit’s direction® pursuant- to contract provisions requiring the contractor
at ‘his own expense. to: restore landscape features damaged by -theé con-
tractor’s operations, is not extra work. No addltlonal compensatlon is
due the contractor. '

Contracts: Waiver and Estoppel——contracts Payment—Contracts Inter- :
pretation—Rules of Practice: Appeals: Dismissal PR

An appeal will not be dismissed where ‘a .waiver and exception provision in -
a payment voucher omitted mention:of one of the contractor’s.elaims, '
Jut did not provide for release of all ela1ms notexcepted, where it .ap-

- pears-that the Voucher ‘was prepared prior to the original submission of
the omitted claim and the conduct of both parties at all times untll the -
hearing of the appeal “indicdted an ' intent to piéserve the claim.  The
presentatlon of such a ‘motion-to dismiss during’ the hearing is untlmely

' BOARD OF CONTRACT APPEALS

Two claims are involved in this timely appeal, one in the amount

of $4,500 for remission of liquidated damages, and the other for

additional compensatlon of $17,303.41, representmg the. cost - of re-
storing an eroded river bank.

The- contract, dated February.24; 1958 was in the total sum of
$678,014.10. It provided for the construction:of a. bridge across the
James River in' Virginia; with ‘approaches and other work,.as part
-of the Blue Ridge Parkway. The contract contained Standard. Form
93A (March 1953), together with :certain Special Provisions, Special
Requirements, and it. incorporated by reference ‘“Standard Specifica- -
tions for Construction of Roads and Brldges on Federal nghway
Projects” dated January 1957.

728-870—64——1
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Under an arrangement of several yea,rs’ standing, the contract was .
executed and funded by the’ Department ‘of ‘the . Interior, while the
administration of the contract was performed by the Bureau of Pubhc
Roads, Department of Commerce.

A hearing was held on January 10 and 11, 1963 in Washington,
D.C. At the hearmg (to outline the prmclpal issues briefly), ap-
pellant sought to show: that the delay in completion of the contract
‘was 'excusable,being-due . principally to foods; that .such floods
eroded the bank ‘'of the river, and that such floods and damage were
unforeseeable and ‘without the contractor’s fault or negligence.

The Government -attempted to prove that-the occasions of high
water (rather than floods) in the river were not unusual and should
‘have been anticipated by appellant; that the delays in performance
were caused by ‘appellant’s - use ‘of a dike to assist in the construc-
tion of ‘the bridge, with insufficient openings in the dike for passage
of water, which caused overflow and washouts in the dike. The

- Government also introduced evidence to the effect that the improper

construction -and -maintenance of the dike was the .cause of the

“erosion of the'river bank.

At the outset of the hearing it was-stipulated by the parties that,
if the Board-should -find that appellant was entitled ‘to addltlonal
compensation for restoration of the river bank, the amoeunt of such
compensation should be, as claimed by appellant, $17,308.41.

The contract required the completion of the work within 875 days.
‘With extensions of ‘time granted for winter shutdown, lessa charge
of 14 days for work accomplished during the shutdown, the contract

- should have been:completed on November 10, 1959. It -was actually
completed on December 10, 1959, resulting in the assessment of
liquidated damages of $4,500 for 80 days’ delay.

- Olaim No. 1—Restoration of River Bank—817,303:41

- Inits letter of June 80, 1958, the contractor advised the Bureau of

Public Roads (herelnafter called the Bureaun): that it:was preparmg;
to construct a temporary rock. and earth fill across: the ‘river im-
mediately upstream from the -bridge s1te, to-be used:as asroad for
‘hauling equipment and material used in construction of the bridge..
The letter further stated that a study-of the flow characteristics of
the river-indicated a mormal discharge rate ‘of ‘less than 2000 cubic
feet per second (hereinafter designated as. cfs')' for “-thexmont)hs of
July through October.. The letter- also des s
pipe. culverts in‘the temporary road i1l to ccommodate the expected
flow of 2000 cfs. S N AL A »
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Any dlscharge in excess of ‘this amount (the Ietter Went on, to say) will 1esu1t‘
in crestmg over the temporaly road In’ the event of an 1mpend1ng storm we
. plan to. restrict! damage tothe temporary ‘road? by removmg the upper portlon

of the fill at a point where the discharge w111 cause. least damage to the brldge
itself or any false-work;ete; in: -place: ; :
Upon completion the temporary road fill, culverts, etc w1ll be removed
o Your approval of the above 1s respectfully requested )

Although the contract did not require approval by the Grovernment
of the method of construction used by the contractor,. the’ Burean
replied to the contractor’s letter on J uly’s, 1958, by stating that

JE R OR 4t is agreeable W1th .the. Bureau. of Pubhe ‘Roads. for you. to proceed

.. As agreed, 11: 1s the obhgatlon of the Tnangle Constructlon Company # Eal to
perform such. post construction removal.and. cleanup Aas required. for- satlsfac-,
tory restoratlon of . the area., :

-On August:6,.1958, when the dike was only part1ally (about 60%)
completed not as yet having been extended entirely across the
river, high water crested over the dike and washed away the top 2 -
feet of earth.? . At this time, there were 3 steel culvert pipes, each
6 feet in - drameter, in the lower portion of the dike. Two more such
pipes were added to the dike by the time the. open portion of the
dike was closed at the south bank .of the river about August 22-28,
1958. The.James River is about 400 feet in width at the site of the

" work, :

Further high Wa,ter broke through the south end of the dike on-
Angust 26, 1958, and washed out 12 feet .of the south bank com-
pletely Where the dike joined the south bank. Here the dike Was;
somewha,t lower than it was. elsewhere. ‘

coneernmg the pla.nmng of the dlke, at Tr 80

A.. Phat-was mainly thandled-—the details.in the contract’ ‘that were made vby
Harold Hanson <who, i no longer .with- the -firm,. but.-as . for a. general: way I
know that we conSIdered ‘the flow of water:in there, We knew .of course-that at

times one would expect the water to go over the dyke I remember we de-
cxded on this. “Harold Hanson used to be a hlghway man. He said bhe sa.me
Way as a- hlghway s demgned there You dont design a hlghway to’ carry

1 The terms temporary road Work road, roadway, dyke and dike were used interchange-
ably throughout ‘the'” hearing and in -the: ‘transeript. Heneeforth, in the ' mterest of’
uniformity, the term: “dike” will be used in this opinion. exeept where direct quotation:
requires the wuse of other terms meaning “dike.”

.2 Government’s Exhjbit B, 4. sketches of cross sections of the.dike. showing 1ts eond.ition
on August 5,8, 22—-23 nd '6,1958 .
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traﬂie at Labor Day and days like that. You des1gn it for a normal cond1t1on
. there and we considered this.  There would [be] times when water would flow
over the dyke and we picked the ﬁgure, rather he. dld, of whatever that was. -
designed for. )
Mr. Hult testified further as to the pla,nmng of- the dlke at Tr. 81
Q. Now in connection w1th the so-called normal faetor that it was to meet,
. was it also contemplated in constructmg the dike that somet]mes abnormal
conditions would come about? : B : <
A. Well, yes, of course. :
Q. You were aware that that could happen"

A. Yes. .
Q. In: connectmn with that, what provision- was made insofar ‘as the con-

struction was concerned that any emergency. steps could be taken?

‘A. Well we had certain areas lower and the idea was that when water flows
out if you have limited flood there that water would break through the lower
areas and then in rebuilding it you would go from sort of island to island.

It'is apparent from the testimony of Mr. Hult that is was antici-
pated that there would be a limited flood condition where the dike was
low, as it was at the south bank. - After the damage of August 26,
1958, when the dike and the south bank had been repaired, further
high ‘water ‘did minor damage to the south bank on October -25,
1958.3  On November 6, 1958, a channel was cut through the dike

‘near- the north bank. Mr. Hult testified on cross-examination (Tr.
97) that originally 8 openings’ (or pipe culverts) were planned for
the dike. Actua,lly, no more than 5 culverts were placed. Thesé

~culverts were frequéntly clogged up with river debris and with ‘ma-
terial from the dike- itself; because the pipes were not -quite long
enough to" extend beyond the dike. Moreover, the- culvert pipes
were “squashed” somewhat by the weight of the dike above them,
so that it was occasmnally ‘hecessary to Temove the plpes, stralghten
them, clear the debris, arid re-lay them in the dike:* '

During the period of December 28-30, 1958, the river rose several

_ feet a,nd broke through a,nd around the south end of the dlke, ﬂood-
whlch had lined the banks for many years Some trees and shrubs
had been. cleared at the. site to permit. operations, but no more than
Was necessary. The ‘bank was eroded for a distance of about 150
t0 200 yards. downstream, and for a dlstance ofﬁé,bout 50 feet mland
atits deepest penetration.® -

!5 Government’s Behibit €, 5" sitbtehes of cross- -sectiony of the_dike showing its~ coudltwn
on September 13, October 25, November ¢, December 28" 1958, and January 23; 1959
¢Testimony of Mr. Fred F. Jaeger, Government Project Engineer, at Tr. 145-146.
& Testimony of Mr Edward Howard Burton, job superintendent for the contractor, at
Tr. 13 .
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The next occasion of h1gh water ‘was on J. anuary 23 1959, when ‘the
south bank was further eroded to a point about 8 feet short of Pier
No. 6, which was about 100 feet inland from the original shoreline.

- Pier No 5 was erected at the original waterline of the south bank,
and these piers 'were 100 feet apart.® Just prior to this time, two
channels had been cut through the dike in an effort to accommodate
'the flow of the river. After the January 23d flood, a discussion took
place between Mr. Ja aeger, “thé Government Project Engineer, and

~a Mr. Denms, who was employed by the contractor as a consultant.
Mr. Jaeger states that he recommended to Mr. Dennis that an open- -
ing or channel 100 feet wide be cut in the dike. However, a channel
of only about 50 feet was cut through the dike, with a bridge sup-
ported by cribbing filled with rock, This measure proved to bein-
sufficient. Mr. Jaeger testified that on February 18, 1959, high
water washed out the concrete slab which covered the - southerly
portion of the dike, and there was further erosion of ‘the south bank .
(Tr. 153-154).

* Additional occasions of hlgh water took place on April 16 and
June 8, 1959, when the river reached inland as far as Pier No. 6.
This was the ultnnate extent of the erosion dama,ge to the south
bank.” - :

Upon mstructlons‘ from the Govern_ment,‘ the contractor repalred
the damage to the south bank, using, for the most part, the material
Arom the dike, whlch it had agreed to remove on completlon of the
‘contract.

The eontractor sought to show that the erosion of the south bank was
»ca,used by extensive clearing and grubbing in the area of work.
However, examination of the photographs submitted by the parties
(in particular the folder of photographs .comprising Government’s -
Exhibit J) do not bear out the contractor’s contention. The eroded -
area was much more extensive than the cleared area. Also, accord-
‘ing to the Government witness, Mr. J. aeger, there was no grubbing

- (removal of roots of trees) performed even at Pier No. 5.5 Mr. Hult
- testified on rebuttal that it would have been necessary to remove .
‘roots in the area of the cofferdam for Pier No, 5, in order to drive
‘the steel piling for the cofferdam He admitted, however, that he
did not actually see the roots removed at that pomt and he dld not
- & Jaeger, Tr. 150, » ’ L

- 7 Government's. Eixhiblt E & sketch map showing successive hlgh water marks and erosmn

‘made by floods on August 26 and December 80, 1958, and. on January 3, Apnl 16, and’

June 3, 1959,
8Tr. 250.
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.contradlct the Government’s exrldence as to: the nonremova,l of roots
in the adjacent work areas (Tr.279).

Accordmg to-the Government’s Exhibit H, entltled “Work Prog-
Fress, ’ work on. Pler No. 5 was commenced 1n November 1958, and
,some. erosion: had already ‘taken place in the hlgh water of August
26 and. October 28, 1958, Photographs of the vicinity, taken before
any great amount: of erosion had occurred, show large numbers of
trees. of considerable size, 1nd1cat1ng that prevmus high water or
floods had not damaged the banks of the river for many years except
for the recent erosion of the south bank at the point of its junction

with the dike, and for a- distance of about 150 to 200 yards down-
stream from that point: Once the river had flooded the south bank
so that it flowed around and behind the trees and shrubs, it was able,
;through the violence of its ﬂow, to. undermine the root systems which
had hitherto proteoted the bank from erosion. The trees and shrubs
then toppled into the river; leaving the. bank vulnerable to more
extenswe erosion.

- In the opinion of the Board, the principal cause of the ﬁoodmg
(and consequent erosion) was the manner of construction of the
dike by the contractor. It is plam to see that there was insufficient
prov131on for passage of water through the dike, in the light of pre- -
vious records of high water (which will be discussed mfm) The
‘build-up of the water behind. the dike was sometimes as much as 2
feet above the level of the river on the downstream side of the
dike. This condltlon, coupled with the low height of the dike at its
-junction with the south bank, served to create a “mill-race” when
‘the water flowed over and broke through the south ‘end of the dike.
.The violence and- turbulence of the Water flow at that point is

" clearly visible in the photograplis.

Although the contracter maintained that. hls construction of the

dike was the only feasﬂole method of building the bridge, Govern-
.ment witnesses testified to the contrary. The contractor had con-
.~ sidered, but, rejected the poss1b111ty of using pontoon barges. becaiuse
~of uncertainty. as to nav1gab111ty of the James River downstream

from the bridge site. The river was about 10 feet deep at the site:
" However, as Mr. Edward Stuart Burch ° testified (Tr. 211) it would
have been. possﬂ)le to transport barges by h1ghway Also, it sheuld
- have been possible to use a series of piers (consisting of cribbing
filled with rocks) connected by several bridges. Mr. Hult testified
*that cribbing was not adopted because of the rocky bottom of the

9 Mr. Burch was the Assistant Project Engineer on the project.
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river, With‘ no: a,nchomge However, CI‘lbblllO‘ was eventually used :

“for the supportmg piers-of the.one bridge.in. the dike.. o

.Moreover, it is.apparent that the period of use;of the dike as antlcl-
pated, by the. contractor  was much toobrief. The- contractor’s
letter of June:30,;1958, requesting, approval, of.the construction of &
dike, describes the period studied for flow. characteristics of the river
_as being from July through October.. Mr. Hu1t<testi_ﬁ_ed concerning
that period as follows (Tr. 99): ‘

¢ A. We-probably bad antlclpated a length of use [of: the dlke] which of course
was: then too short., :

The contractor continued’ to use the dlke until .the contract was
vu-tually completed: :

It is also apparent that the assumption by the. contractor of a
" rate of flow normally “substantially less. than 2,000 cfs” was too
~ optimistic, even for the comparatively dry season: of' July through

October. Bulletins No. 17 and 25, of the State of Virginia, entitled

“Surface- Water Supply of Virginia, James River Basin,” cover re-
~ spectively the years of 1951 to 1955 and 1956 to 1960; The Board
has: held: that a period of 10:years is acceptable. for establishing- a
pattern of weather behavior.*.

The contracting officer’s decision dated' July 17, 1961 analyzes the
data for the months of July through October in the Bulletins to
show that the average maximum rate. of discharge (at Holcombs
Rock, the gaging station nearest the work site) for the period of
OGtober 1950 to September 1959, varied from 2,836 cfs: for July: to
6,576.cfs for October. During, July 1958, when the dike was started,
there was a maximum flow of 3;680: cfs On the occasion- of the
first erosion, August 26, 1958, the rate was 6,360 cfs. On December
28-30, 1958, when the ﬁrst major erosion occurred; the maximum
flow was 9 440 cfs on. December 30, when the gage heiglit, reached
8.95 feet. - On April 16, 1959, the discharge rate was: 13,000 cfs
and. the river level rose. to. 10.52 feet. On June 3, 1959, the, rate
of discharge was 23,900:cfs with a river level of 14.14 feet. During
the period of 1950-59, the.river rose to. a. stage of 9.5 feet on a total
of 195 occasions, or an average of once every 17 days. If appellant
had anticipated. the. possibility that the. use. of the dike would be

- prolonged: only as long as through November and December-of 1958;

10 Bulletm No. 25 was introduced by appellant as Appellant’s Exhibit: No. 5: Bulletm

No. 17 is Government’s Exhibit I.
1 Allied Contractors, Ine., IBCA-265" (September 26, 1962), 69 L.D: 147, 1962 BCA par.

3501, 4 Gov. Contr. 512; Triangle Qonstruction Oompany, IBCA-232 (March 14 1962); .
¢ 69 LD. 7, 1962 BCA par. 8317, 4 Gov. Contr. 316(c).
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‘a study of the data in the bulletins described above would have re-
vealed that the river rose to a stage of 9.5 feet no less than 18
times during those months in the eight-year period just prior to 1958.
~ The specifications in the last paragraph of Article 7.8 “Protection
“and Restoration of Property,” of FP-57, provide, in substance, that
in the event of damage to public or private property due to the con-.
‘tractor s fault; he shall restore the property at his. own expense to
its condition before the damage.*?

Appellant’s brief cites Article 7.11 of FP—57 as bemg a modlﬁca-
tion of the liability imposed on the contractor by Article 7.8.* We
chnnot agree with that contention. Article 7.11 clearly deals with
the contractor’s responsibility for the work performed under the con-
tract (in this case, the bridge), while Article 7.8 is.just as clearly
concerned with the preservation of property in the vicinity of the -
contract work. We perceive no ambiguity between these distinctly
~ separate provisions It has been held that where no amblgulty :
exists, there is no need to construe the contract. s

Moreover, even if we accept appellant’s argument that the. dannge
to the river bank was caused by an act of God or, by action of the
elements, Article 7.11 would not excuse the contractor from respon-
sibility, under-the facts of this case. The excusability clause in
Article 7.11 also provides that such causes shall be unforeseeable and
~ without the fault or negligence of the contractor. We consider that
the conclusion is unescapable that the contractor did not construct

12 The paragraph referred to reads as follows: “When or where any direct or indirect
.damage or injury is dohe to public or private property by or on aceount of any aet;
‘omission, hegleet, or misconduet in the execution of the work, or in' consequence of the
ficnexecution thereof on the part of the contractor, he shall restore or have restored, at
his expense, such property to a condition similar or equal to that. existing before such
damage or injury was done, by repairing, rebuilding, or otherwise restoring same, or he
shall make-good such damage or injury in some other acceptable manmner.”

137,11 -Contractor's Responsibility for Work. Until notified by the engineer of the
satisfactory completion of the work, in aecordance. with article 5.6, the contractor shall
have the charge and care thereof and shall take every precaution against injury or damage
to any part. thereof by the action of the elements, or from -any other cause, whether
arising from, the execution or from the nonexecution of the work. - The contractor, at his.
‘OWn: expense; shall repair, restore, and make good all damages to-any portion of the con-
tract work except those damages due to unforeseeable causes beyond the-control of and
without, the fault or negligence of the contractor. . Such unforeseeable causes shall include
but shall not be restricted to acts of God or of the public enemy, acts of the Government,
extraordinary dction of the elements; unavoidable slides, and ordinary wear and fear on
any seetion of the road opened to frafiic by order of the engineer

“In case of suspension of work for any cause whatever, the contractor shall be respon-
‘sible for all materials, and shall properly- store’ them, if necessary, and shall provide
suitable drainage of the roadway and erect necessary temporary structures at his expense,
He shall properly and continuously maintain all living material in newly established
plantings, seedings, and soddings furnished under his contract, and. shall take adequate
precautions to establish and protect against injury- -new tree growth and other 1mportant
-vegeta}lve growth,”

.1 Hongkong & Whempoa Dock C’o Lfd Y. Umted States 50 Ct. Cl 218, (1915)
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the dike in a proper manner, and, that 1t d1d not plan the dlke 50
as to accommodate the flow of the river at rates of discharge which
it should have anticipated. . Hence, the causes were neither unfore-
seeable nor without the fault or mnegligence of the contractor.'s

The cases cited in appellant’s brief (such as, Chesapeake & Ohio
R. Co. v. Meriwether, 120 Va. 55, and. C’mfwford V. E’ambo, 44 Ohio’
St. 279) are not relevant to the issues in this appeal, since they. de
not apply the law of contracts, but are based principally on the re-
spective. riparian rlghts of owners of land bordermg a common
stream. :

During the hearing, Government Counsel moved for the first time
to dismiss appellant’s appeal as to all claims.except the claim for
setting aside the assessment of liquidated damages, on the .ground
that a “pre-trial” payment voucher signed by appellant had omitted
reservation of the claim-for. restoration costs. The voucher had
been prepared prior to the submission of the omitted claim; hence,v
" a-reservation as to that claim could not have been 1nc1uded in the
voucher when it was prepared by the Government. Moreover, the
" conduct of both parties at all times until the hearing, including full’
consideration by the contracting officer of the restoration claim on

- the merits, indicated an intent. to. recognize and preserve the claim.

The hearing official denied the motion on the ground that it was not
timely, and for the further reason that the basis of the motion was
insufficient.
~ In any event we hold that the contractor is responsible for
restoration of the river bank under the clear requirements of Article
7.8 of FP-57, the erosion damage havmg been caused by the acts,
“omission or neglect of the contractor in the construction and mamte—
nance of the dike. ‘
Accordingly, the appeal 18 denled as to Claim No. 1 for cost of
' restoratlon of the river bank. .~ ‘

C Zcmn No. 2—nguzda,ted Damages——$4 500

The contractors claim for settlng aside the assessment of liqui-
dateJ_ damages for 30 days’ delay in completion of the contract has-
its principal basis in the same set of facts as to floods, which, it was’
alleged, excused the contractor from responsibility for the erosion '
damage to the river bank. However, the contractor also claims that

718 See Carman V. United States, 143 Ct. Cl 747 (1958).
728-379—64
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,the Government was respons1ble for delay in approval of redes1gn of :
the bridge.

Prior to the construction of the dike, certain administrative de-
lays on the part of the contractor were already accumulating. The
contracting officer’s findings and decision -contains an analysis of
these delays. The contract had been awarded on February 24, 1958.
On April 17, 1958, the contractor received notice to proceed. On
May 12, 1958, the contractor requested authority to redesign the
superstructure of the bridge, in order to permit the use of more
readily available stock sizes of steel forms and pre-stressing ‘steel
The contract provided for consideration of alternate designs, but did
not provide for additional time for redesign. On May 29, 1958,
the contractor received Bureau instructions to proceed with the re-
design. On July 23, 1958, the contractor submitted design drawings
for approval. 'The Bureau approved the drawings, subjéct to minor -
corrections on August 1, 1958. There followed further requests for
approval of final designs, corrections, resubmissions, final approval
and, ultimately, delivery of redesigned steel to the site on Sep-
tember 19, 1958. The contracting officer’s analysis shows that out of
a total of 207 days of elapsed time from the award of the contract
to the delivery of steel on September 19, 1958, the Bureau used 33
days for its' work. ‘The remainder of 174 days (except for a stop
order of 14 -days duration) was used by the contractor, or by its
design consultant and suppliers. We consider that the time taken
by the Bureau for its work in this activity was reasonable. The
contractor has not furnished any evidence to the contrary. '
.~ Under paragraph (c¢) of Clause 5, “Termination for Default—Dam-

ages for Delay—Time Extensions” of Standard Form 28A, it is pro-
vided that the contractor shall not be charged with liquidated
damages because of any delays in the completion of the work:
o *E * due to unforeseeable causes beyond the control and without the
fault or negligence of the contractor, including, but mnot restricted to, * * *v
_Hoods * * *,

Appellant’s argument is, in substance, that the occurrence of a
flood, ipso facto, precludes the imposition of liquidated damages.
This was originally the view (with one dissent) taken by the Court
'of Claims in Brooks-Callaway Co.v. United States*® This view, how-
ever, -violates the grammatical sense of the proviso by holdmg that
floods and other events listed in the clause are always unforeseeable.
That decision was réversed by the Supreme Court*” in a land mark

16 97 Ct. Cl. 689, 698 (1942).
7 United States v. Brooks-Oallawaey Oo., 318 U.S. 120 (1943),
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‘cage W_hmh is partlcularly d1spos1t1ve of this appeal. The Court said::

Raﬂler the adJectlve “unforeseeable” must modify each event ket out ln"
the mcludmg” phrase Otherwise, absurd results: a_re produced, ¥ * %

“The Court also quotéd' with ‘approval, a portion of the diSsenting -

opinion of Judge Madden in the Court of Claims dec1s1on Judge'
Madden stated in part ‘
The same is:true of h1gh water or “ﬂoods ?” The normally expeeted hlgh‘_
water in a stream over the course of a year, being foreseeable, is not an.
- “unforeseeable” . cause . of delay, -Here -plaintiff's vice-president. 'testified
* that in making its bid plaintiff took into consideration the fact that there
would be high water and that when there was, work on the levee would
stop * * *,

The Supreme Court sta,ted further

‘Whether high water or flood, the sense of the proviso requires it to be un-
foreseeable before remission’ of hqmdated damages for delay- is warranted.

Government’s Exhibit F is a compilation of the days spent by
appellant in repairs to the.dike and in temporary repairs to the ad-.
jacent shore ling in- order to render the dike usable by the contrac-
tor’s equipment. A total of 86 days was so spent and although not
all of these days represent total loss in the progress of the work,
“the major portlon of the time involves work stoppage. .

The remaining aspect of the claim of -excusable delay has to do_
with the partial suspension of work during the winter months, from"
December 19,1958, to March 19, 1959. The contracting officer
charged the contractor with 14 days of contract time by reason of
- useful work performed during the suspension perlod Appellant
claims that no charge should be made, and. that it is entitled to full -
credit for the entire suspension period.

- Government’s Exhibit H includes a Progress Analys1s-—Payment,
Chart, indicating. that appellant earned the sum of $25,004.81,in
pay estimates during the suspension period, equivalent to 15 days
of contract schedule progress. However, since the contracting of-
ficer found that only 14 days of progress should be charged, we see
no reason to-disturb his decision.

The Board holds that appellant has failed to show, by preponder-
ance of evidence, that the delays which were encountered in' the
performance of the contract were excusable within the meamng
of the contract clause.

On the other hand, on the basis of the entire record before us, we
consider that the delays complained of were avoidable on the part of
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appellant. ~ These delays 1n01ude the admmlstratlve delays in con-.
nection with redesign of the bridge superstructure, discussed supra,
as well as the failure to anticipate and provide sufficiently against.
. the occurrence of high water greatly in excess of the 2,000 cfs es-

- timated by appellant. ~

Accordingly, the appeal is demed as to Claim No 2 and the con-
tracting officer’s assessment of liquidated damages of $4,500 for
30 days’ de]ay in performance of the contract is afﬁrmed

CONCLUSION

The appeal is denled in its entirety.

THOMAS M DU‘RSTON, M ember
I CONCUR!

PAUL H. GANTT, Chairman.

CLAIMS or ED BREWER, MYRO”N"J THOMPSON, DARRELL C. COOK, -
HAROLD E. COOK, W. J. AND VIOLET DENISON, FORREST W.
'MARTIN, AND COY BOWEN

TA-253 (Ir ) Decided I arch, 2 196‘4

Irngatmn Claims Generally »
-.‘Un_de‘r the: current Publie Works Appropriatiqn Act, and its predecessors,
awards may be made only upon a finding that the damage was a direct :
" result of non-tortlous activities of employees of the Bureau of Reclamation,

Irrlgatmn Claims: Generally
In determmmg what proof a clalmant must supply in support of his clalm
. ,.. due consideration must be given to the availability of the proof to the_
" claimant on the one hand and to the Government on the other.. All evi-
" dence in' the administrative record must be given proper . consideration.
3 regaldless of its source, that is, whether it was presented by the claimant
. or by the Government.
Irrlga,tmn Claims: Water and Water Rights: Generally
In dealing with subterranean water, it "is rare that conclusions ean be
~"drawn with mathematical precision. Such precision is not necessary.
"Reasonable and logical conclusions can and must be drawn from. the evi-.;,
- dence presented, and a decision will then be rendered con51stent with the -
" preponderance of the evidence.

Irrigation Claims: Generally
When the : admlmstratwe record estabhshes a prima facie case in favor of
the claimant, and thére is nothing in the administrative record whlch
adequately rebuts this prime facie case, the claimant is entitled to a

determmatmn i hig favor.
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APPEAI. FROM ADMINISTRATIVE DETERMINATION

Ed Brewer, Myron: J Thompson, Darrell C. Cook Harold E. Cook
“W. J. and Violet Denison, Forrest W. Martin, and Coy Bowen,.all
of Prmevﬂle, Oregon, by and through their attorneys, Mr. James B.
~Minturn of Prineville, Oregon, and Cake, Jaureguy, Hardy, Buttler
and McEwen of Portland, Oregon, have timely appealed from an
-administrative determlnatlon (T-P-227(Ir.)) of December 4, 1962.
By that determination, the Regional Solicitor, Portland Reglon,
" denied their claims in the followmg amounts :

Bd Brewer_ : : $432. 12

"Myron J. Thompson_ : 473.26
Darrell C.-Cook . - 567.85
Harold . Conk i ; 5183. 66
‘W. J. and Violet Denison i : 4 418. 35.

: Forrest W. Martin il e 471,00
Coy Bowen._: ' el - 1,598.75

All olalmants allege that their water wells went dry as a result of
‘the construction of a drainage ditch by the Bureau of Reclamation.
It is alleged that the wells went dry within a few days after the
ditch construction passed the respective propertles durlng June and
July of 1961.

*In the original determination, the Regional Solicitor denied the
~claims under the Federal Tort Claims Act® because none of the
-claimants alleged any negligence on the part of the Government,
and the administrative record contained no eVldence of neghgenoe,
on the part-of the Government. The claims were demed under the
Public Works Appropriation Act, 1963,2 because: - '

It is incumbent upon a claimant to supply proof in support of hig claims,
A review of ‘the various claims submitted indicates that the claimants have
merely alleged the facts that their domestic’ wells went dry and bave pointed
out that. shortly prior to that time the United States, through ‘the Bureau of
Reclamation, constructed ‘a drain- ditch.. The Government, nevertheless, in-
vestigated the claimg filed, but nowhere is there any evidence uncovered from
which to conclude that the set. of the Government in constructing the: drain
ditch was a cause without which the injury would not have oceurred, and
which :by . itself is a self-sufficient cause of the injury, the injury in this case

',bemg the drying up of the domestic wells. To the contrary, the 1nvest1gatlon
indicates that other wells similarly situated did not dry up. Further, as ‘the
1nvest1gat1ng officer observes, . the Wells went dry durmg a summer when a
severe drought cOIldlth]l ex1sted 1n the area, C,_ons1dermg,all: the evidence

*28 U.8.C., 1958 ed., sec. 2671 et seq. - ) o
276 .Stat. 1216. This appeal will be déctded under “the Public Works Appropnatmn
Act, 1964, 77 Stat, 844, which is the current Act.:
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submitted, it does mot appear:that the activities of the Bureau of Reclama-
tion resulted in the injuries claimed and, therefore, these claims cannot be
' settled tnder the Public Works Appropnatmn Aect, 1963, supra. ]

The claimznts through their attorneys contend that the original
determination erred in concliiding that:

1. The injuries to the claimants wers not directly caused’ by the
activities of the Buréau of Reclamation. 7

- 9. There wad no causal connection betwéen the construction of
“the drainage ditch and the drying up of the claimants’ wells. )

‘8. The claimants were not entitled to relief under the Public
Works Act.

It is clear from the notice of appea,l that the appellants do not
seek to have the original determination reveiSed on any theory
of neghgence on the part of the Government. The appellants do
not allege negligence, nor does the investigation reveal. any negli-
gence., ‘Theréfore, the denial of the claims under the Federal Tort
‘Claims Act in the original determination is sustained. =

Under the current Public Works Appropriation Act, and its prede-
cessers, awards may be made only upon a finding that the damage
‘was-a direct result of non-tortious activities of employees of the

Bureau of Reclamation.?

In determining what proof a claimant must supply in support of
-his claimy due consideration must be given to the availability of the
_proof to the claimant on the one hand and to the Government on the

_other.- In a determination * which discusses the principles of proof
-of claims presented to the Department of the Interior for administra-
tive determination, it-was stated : ‘ v

It is-usually ‘diffienlt, and often impossible, for the claimant in an accident
such .as this to secure such information. However, in order -to -be able to
render a- determination that is fair and. equitable to all parties, the Depart-
ment of ‘the Interior in the assembly and consideration of the evidence re-
sembples more an impartial judicial body than a party -litigant. - Further,
.Sincerthe Department is usually in a better pesition. to.secure the.evidence,
it has assumed the burden.of mvestlgatmg elalms and of obtaining all .avail-
able material evidence. :

The -instant case mvolves Water wells and their water- supply,
fThe problems of subterra,nean Water are present " Therefore, it is well
to, remember that:. A ; S
) 3W’tlbur B Oassady, TA-235 (Ir.}’ (November 7 1962), 69 LD, 193 aud authoritles
cited therein. e
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In dealing with subterranean water, it is rare that conclusions can be drawn
with mathematical precision. Suech precision is. not necessary. Reasonable
and-logical conclusions can and must be drawn from the evidence presented,

. and 4 decision will then be rendered cons1stent with the preponderance of
the evidence.’

As the two foregoing quotatlons ‘show, all eﬂdence in the admin-
istrative record must be considered; regardless of its source, and
reasonable and logical conclusions 1ust be drawn, even though this
" cannot be done with: mathematlcal precision.

‘The administrative record relating to the instant- clalms contains -
evidence establishing. the following:

" 1. The claimants’ wells went dry within a matter of days after
drainage ditch passed the claimants’ properties.
" 9. The wells had supphed necessary water to the claimants for
several years prior to the construction of the ditch.

‘8. While the excavation for the ditch. progréssed north to the high-
‘way near the properties in question, very little water was en-
countered. However, when the excavation turned east parallel to
this highway and began to pass the claimants’ properties, a sub-
stantial flow of water was mtercepted

4. The water table at the ditch is now seven to eight feet lower-
than it was before the ditch was constructed.

5. The dltch has had no notlceable aﬁ'ect on some, at least, of the
other wells in the area.

6. There was a drought in the area at the time in question.

7. The drainage ditch was constructed because “With the pros-
pect of additional lands to be irrigated at higher elevations within
the district it is estimated the present water table would rise in
certain areas. TIn order to prevent this water table from msmg and
to remove excess surface water Drain D-2 [dramage ditch in ques-
tion] was constructed to keep the adjacent lands in production.”

The most reasonable and logical conclusion to be drawn from the -
first four circumstances is that the constructlon of the drainage ditch
caused the wells to go dry.

The fifth circumstance appears to oppose this conclusion. How-
ever, a review of the information in the admlmstratlve record con-
cerning the wells which went dry and those which did not reveals.
- that the unaffected wells had depths of seventy to seventy-two feet,
while the wells which went dry had depths of fourteen. to smty-ﬁve
* feet with only one of them deeper than forty-six feet. “The unaffected
wells penetrated, moreover, to elevations that were from nine to
eleven feet below the average elevation, and -from one to- 'three feet

s Harold D Jensen, '.[‘A——227 (Ir.) (March 14, 1963) 70 LD. 97.



co . . i e \
88 DECISIONS OF THE DEPARTMENT . OF -THE INTERIOR [v1 LD.

below the lowest elevation, reached at the bottom of the affected
W'ells They are also farther from the dramage ditch than the Wells
hlch went dry. ‘

© The sixth cn'cumstance raises a question as to what effect the
drought had in the drying up of the wells. This question would be
more serious if the wells were new and had not been furnishing
necessary water to the cla.lmants for several years. The drought
experlenced could hardly be the first drought experienced by this
area in the lifetime of the wells; nor would a drought explain why
the wells went dry in the order of their proxnmty to the then exca-’
“vated portions of the ditch. o

The seventh circumstance shows that the Bureau of Reclamation
éxpected the ditch to affect the water table on adjacent lands, and,
- hence lends support to the conclusion that a causal relationship
existed between the construction of the dltch and the drying up of the -
wells.

All in all, the admmlstratlve record estabhshes at least a primo
facze case in favor of the claimants’ contention that the construec-
tion of the. drainage ditch caused their wells to go dry. There is
nothing in the administrative record, which adequately rebuts the -
prima. facie case. Therefore, it is determined that the damages of
which the claimants complain were the direct result of activities
‘of employees of the Bureau of Reclamation. There remains to be
determined how much damage was suffered by each claimant.

A Bureau of Reclamation engineer visited the sites of the wells in
question to assess the cost of ‘deepening or replacing the wells as
necessary. He found that in all instances, the claimants who had
completed the necessary work now had wells superior to the old
wells, and the claimants who had not done so had submitted esti-
mates for work which would give them wells superior to the old
wells. Since the measure of damages is the cost necessary to
~furnish the claimants with wells of the same quality as the old ones,
but deep enough to supply water to the claimants notwithstanding
the presence of the dramage ditch, the amounts eclaimed are -
excessive. ‘

The engineer’s estlmate of the reasonable and necessary costs
of obtaining proper wells is: '

Ed Brewer: - i — $318. 37
Myron J. Thompson : N 224, 53
Darrell C. Cook - .. 387.60
Harold B. Cook._. ‘ ... 306.33"
§ AW J,and Violet Denison = N . : 207.72
Forrest W. Martin_ s i 804. 60

Coy Bowen . 675.25 -
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It is determmed that the engmeers appra1sal of the amount of B

. damages sustained by each claimant is reasonable, fair and equitable.

Accordingly, the original determination. is hereby reversed, and
the following sums are awarded to the claimants:

: N Awards L. Or 4.gmal C'lmms
Ed Brewer_.__ RS S $313 37 $432 12

‘Myron J. Thompson 224.53 473.26
Darrell C. Cook : 387. 60 1 567,85 ¢
- Harold E. Gook-_ o R 306. 33 513.66 -
.. 'W. J. and Violet Denison - __ 207.72 - 418.85 .
Forrest W. Martin i . 804.60 . 471.00.
: Coy Bowen_____ e 875,25 7 1,593.75

Fpwarp WEINEERG,
Deputy Solicitor.

» HUGH E PIPKIN ET AL
AB002L  Decided March b 196}
-0l and Gas. Leases: Cancellation—Oil and Gas Leases: Slx-Mﬂe Square Rule :

“An oil and gas lease offe1 Wthh describes land Wwithin an area ‘over sxx
miles in width and within ‘an area covering five whole seetlons and parts
of two end sections in width does not comply with the regulation requir-
ing that land sought.for leasing must be within an ares six’ miles square

- or within an area not exceeding six surveyed sections in length or width,

“and a lease issued-in response . to such. offer is 1mproper1y_ issued and.
subject to cance]latmn if proper junior offers have been filed for the land.

APPEALS FROM THE BUREAU OF LAND MANAGEMENT

Hugh E. Pipkin and Raymond dJ. Sft1pek have appealed separately
to-the Secretary of the Interior from a decision of the Division of
Appeals of the Bureau of Land Management which affirmed deci-
sions of the Sacramento land office rejecting their noncompetltlve .
oil and gas lease offers for certain public land in Kern County, Cal-
ifornia, on the _ground that the land had been leased to Mrs, Verna,

I. Clancy in respomse to her simultaneously filed offer, which in-. o

cluded the land covered by both of their offers. .
Mrs. Clancy’s. ofEer, Sacramento 072582, descmbed the land to be~
leased as:

T.80 8., R 20 E. 'MD Meridia,n -
Sec: 2 SW%NW% o :
Sec. 3: SE%NE%,NE%SE%

728-379—64——3 -
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T. 30 S, R. 21 E,, M.D. Meridian
Sec. 3 lots 3, i STHENWL, W'l/zSVV%
Sec. 4: lots 3, 4, SYNEY, Nl/z)SE1/4
See. 7: lot 1
Sec. 8: 10tsl 2,8°

Plpkm s oﬁ'el Sacramento 072766, described the same Jand in secs.

"3 and 4.0f'T. 30 S., R. 21 E., M.D. Meridian. Stipek’s oﬁer, Sac-
ramento 072809, descrlbed the same land as Mrs. Clancy’s in secs.

2 and 8, T.'30 S., R. 20 E., M.D. Meridian. Mrs. Clancy’s offer was
.‘Lquded ﬁrst pr1011ty as the result, of .a pubhc drawing and she was
awarded a lease for the land described in her offer, and: the sec-

ond priority. oﬂ'ers of Plpkm and Stlpek were re]eoted in the1r '

entuety i

Pipkin and btlpek base their appeals upon the contention that
" “each of them was the first qualified applicant for the land described
in his offer because Mrs: Clancy’s offer, which was the only one
with a higher priority, did not comply with either of the alternative - -
requlrements of departmental regulation 43 CFR 192.42(d) which

- states that:

* k% The lands in the offer must be entuely w1thm an area of six m11es
‘square or Wlthm an area not exceeding six  surveyed sectlons in length or
width. * . .

“An exmmumtlon of the ofﬁcml plats. of the two townships in whmh
the land descmbed in the Clancy offer is located, discloses that ‘this
land comprises four noncontiguous tracts and that the east boundary
of the most easterly tract is located in the sixth section east.of, and
exclusive of, the section it which the western portion of the most-

_westerly tract is located. If these seven sections were each one

mile square, the distance from the west bound'u"y to the east bound-
ary of an area encompassing all of the tracts sought for leasing
would be 53/ miles. . However, none of these sections is of normal size
with the consequence that the western limit of the area encompassing
all the tracts is more than six miles from the eastern limit of that -
area. Although the extension of the entire area from north to south
is less than two miles, it is clear that the hnd cannot be cont‘uned
“within an area six miles square.

It s, therefore, necessary to consider whether ‘the Clancy offer
meets the alternative requirement that the land sought for leasing
be within an area “not exceeding six smveyed sections” in ]encrth ,
or width. Because ‘this requirement is stated as an alternative,
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1t is 0bV1ous that it cannot ‘be construed to mean that the. land is
merely 11m1ted to the extent of six normal sectlons, for. this, ob-
'viously, Would be saying, in part, the same thing. as the first requne—
ment. Accordmgly, it ‘can mean only that an area deserlbed n: a
‘lease offer must be within an. area six miles square or within an
area not longer or wider than six of the. surveyed sections shown
by the: oﬁclal plats. of the land described in the offer. Thus, an

area not. extending beyond six contiguous sections in length or width )

is acceptable, even though, because some of these sections are over-
size, one dimension of the area encompassmg the land sought ex-
"ceeds six miles. e
‘As we have seen, however, the tracts’ deserlbed in the Clancy offer -
cannot be encompassed in an area. comprising six whole. sections
'runnlng in an east- west direction. - The question then is whether
“gix surveyed sections” means only six whole sections-or whether it

. includes; as:well; five sections plus parts-of -¢ach of the two:sections ..

abutting on' the ends of ‘the five sections so long as the  whole is
equlvalent to six sections. For example, does it apply to a descrlp-
tion covering the W15 sec. 1, secs. 2, 8, 4, 5, 6, and the E14 sec. 1 of
the next” townshlp West Where the hneal dlstance is more. tha An"six
mlles? o
*“The answer seems clearly to be in the negative. The regulatlon .
fspeaks of an “area not exceedmg six, surveyed sections.in length -
or W1dth S does not sey an. “area egfu,walent to six surveyed sec-
tions.in length.or width.”. To 111terpret it.in this fashion would be
1o create difficulties of admmlstratlon, for it would require-in’each

© . case taking the fractions of the two end sections covered by the-

“tracts applied: for and adding them together to determine whether
‘they total one section, so that added to:the-five intervening sections
‘they. make an. area six- sections in length or ‘width. ~There is noth-
ing:whatever in the language of the regulation to suggest that such .
a mathematical exercise’ was’ contemplated to determine compli- -
‘ance with the regulation.. In view of the plain language of the reg-
ulation limiting the exception to six’ “surveyed” sections, it is our
opinion that its coverage efmnot be extended to ]ands 1y1ng in seven
- surveyed sections.. ‘

~ Because Mrs. Clancy s lease offer did not meet elther of the two
requlrements imposed by 43 CFR 192 42(d), it did not qualify her
for the award of alease, and the lease was improperly issued to-
- her in response to her oﬂ'er Becausegthe_lea,s_e was anropelbf is-
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. sued it must be canceled (see B oesche v. Udall, 373 U.S. 472 (1963))
if there is another apphcant or applicants qualified to hold a lease.*
Therefore, pursuant to the authority  delegated to.the Solicitor -
by the Secretary of the Interior (210 DM 2.2A (4) (a) ; 24 F.R. 1848),
~ the decision appealed from is reversed, and the case is remanded for
‘ further proceedlngs consmtent herew1th N _ N

Erwzsr F.-Hom, -
- Assistamt Solicigor. -

o 'EMPIRE STATE 0IL COMPANY
. JACK J. GRYNBERG

AR9T6L | Decided Morch 6,196}

- 0il and Gas Leases‘ Cancellatmn o : o sl
An - oil -and gas lease :is properly caneeled where - it was 1ssued pursuant
. to an apphcatmn which ,deseribed. less than 640 ‘acres which. were avail-
_able for leasmg at the time the application was: filed and, dld not 1nclude
i adJomlng lands Whlch were. available for leasmg )
0il and Gas Leases: Known Geological . Structure——ﬂll and Ga.s I.easeS'
" Lands Subject to—~0il and Gas Leases: 640-Acre Limitation

: A determmatlon that land . is within the undeﬁned known , geologie strue-

ture of a p1oduc1ng oil or gas field is, in effect, a. withdrawal. of that- -

land. from noncompetltlve leasmg, and where that determination is re-
flected’ by the records of the Bureau of Land Management, the land is
-unavailable for noncomfpetltwe leasmg and. must be excluded in deteér-
mining ‘whether a lease offer comphes with: the requirements of 43 CFR
192.42(d). o

- Qil and Gas Leases: Lands Sub;ect to—0il a.nd Gas Leases 640-Ac_re Limyi-‘ .
tation—Words and Phrases PR :

.- “Available for leasing,” as used in 48 CFR 19242(d) and decisions mter- :
" preting that regulation, mesns lands which are. avallabe for ‘noncom-
petitive: Ieasmg Tunder the Mineral Leasmg Act. '

APPEAI. FROM THE BUREAT OF LAND MANAG—EMEN’I‘

Emplre State Oil Company has appealed to the Secretary of the ; ._
Interior from a decision of the Division of Appeals, Bureau of Land B
‘Management, dated J uly 27, 1962, which directed the Colorado land

1In.her appeal Mrs. Clancy alleged that each of the appel]ants was part of ‘2. separate
. group that. may have sought to obtain an upnfair advantage in the -drawing by which priori-
““ties were determined. . This matter is'to be mvestxgated before Mrs, ‘Claney's’ lease is' can-
. -eeled, for if the appellants are disqualified her.léase may remain in ‘effect, in the absence of
other offerors who have maintained their rights. .D. Miller, 63 1.D. 257, 258 (19586).
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oﬂiee to cancel the appella,nt’s noncompet1t1ve 011 a,nd gas lease,
- Colorado 064794 and to’ issue a lease to J. aek J. Grrynberg, it he: ;

is 0therw1se quahﬁed to receive a lease.t .

‘ The appellant filed ifs offer on May 22, 1961 to lease 640 acres’ .
pursuant to section 17 of the Mineral Leasmg Act as amended, 4
Stat. 782 (1960) 30 U. S C. §226 (Supp. IV, 1968). A lease was
- issued, eﬂ’eetlve Ja,nua,ry 1, 1962, for the N14SW1; and the SEl,.
SW1/4 sec. 20, T. 1 N, R. 101 W 6th PM , Colorado, conta,mmg 120' o
acres,

The DlVlSlOIl of A.ppeals found that a,nother 120, acres of the 640
deres described in the appellant’s offer were included in the un-
- defined limits. of the known geologic structure of the South Rangely

Fleld and Were, therefore, not, available for noneompet1t1ve leasing.
- It further found that there was other adjacent land available for

leasmg and that the’ oﬁ’er did not meet the ‘requirement of the oil
“and. gas regulatmn that an offer must deseribe not less than 640
* acres unless the land descrlbed is surrounded by lands not. avallable
for lea,smg 43 CFR 192 49(d). N

. The appellant contends that its offer met the requ1rements of that
regu]a,tlon and thst, even if the offer did not sat1sfy the requlre-
ments of the regulatlon, the Department has no “authority. to cancel.
a lease administratively for noneomphance Wlth a regulatmn prmr
to issuance of the lease. :

The latter content1on has been settled by the Supreme Court in ‘the

case of Boesche v. Udall, 378 U.S. 472 (1963), which upheld the au-
* thority of the Seeretary to cancel an oil and gas lease issued in viola--
tion of the Mineral Leasing Act, 41 Stat. 437, as amended, 30 U.S.C.
§ 181 ez seq. (1958), and the regulatlons promulgated thereunder
" Since that case involved a lease issued.in violation of the 640-acre reg-.
- ulation, the Bureau had authomty, in this 1nstance, to cancel the ap-
pellant’ leage if it was 1n1t1ally issued in error;

"The appellant’s principal argument depends upon the 1nterpreta—
tion placed upon 43 CFR 192.42(d), wh1ch prowdes in pertment part
that

No offer may be made for less than 640 acres except * * % where the
. land is surrounded by lands not available for leasing under the act :

The a,ppellant contends that the 120 acres within the known geo-
* logic structure,’ although not ‘available: for. noneompetltwe leasmg,
E: Glynberg ‘filed ‘lease offer Colorado 064795 on the same date that the appellant’s offer - .
was :filed.. His offer included; ainong other lands, -the land ¢overed by ‘the: appellant’s:

lease. Grynberg appealed to the Director of the Bureau of Land Management from the
) rejection of his offer by the land office and the issuance of the appellant’s lease.
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"are, nevertheless, ava,lla,ble for competltlve leasing under the Mm-

.. eral Leasing Act and should be included in the acreage necessary
' to satisfy the regulation. It further contends that there is a possi-

bility that land within an undefined area of a knownvgeologlc struc-
ture may, at any time, be determined not to be.in the structure and
may become subject to noncompetitive leasing ‘without notice to.

" any prospective applicants. Since such land mlght, in fact, be.

-available for leasing, the appellant argues, it should not be deducted

from the leasable acreage contained in the offer.
The rule is well established that in determining whether or not an
offer describes 640 acres of land, as required by 43 CFR 192.42(d),

only those lands which are avallable for leasing on the date that the o

offer is filed may be con31dered RB. 8. Prows, 66 I.D. 19 (1959),

] Janis M. Koslosky, 66 1.D. 884 (1959) ; J. Penrod Toles, 68 1D. 285

(1961). That “available for leasing” ineans ‘available for noncom-
petitive leasing” is clear from the usage of the term in innumerable

- 'departmental decisions as well as from its use in regulation 43 CFR

192.49, which pert‘uns solely . to noncompetltlve leasing. -~There is
no rational or conceivable reason why the Department Would have
mteuded in the regulatmn to have the phrase “available for leasmg
mean- “available for leasing on a noncompetltlve or competltlve

" basis.” The clear intent of the regulation is that an offeror is to

be excused from having to include 640 acres in his offer only when

the land applied for is surrounded by other land not available . for

noncompetitive leasing.” Accordingly, the appellant’s contentlon that
lands which may be leased competitively only are available for leas-

v1n0' within the meaning of 43 CFR 192.42(d) is without merit.

"The appellant contends, however, that land’ shown on the records
of the land office t0 be within a known geologic structure may none-

' theless be subject to noncompetitive leasing.

v

. Section 17 of the Mineral Leasing Act, supra, pernuts the leasmq ’

' ‘of lands within a known geological structure of a’ producing oil or

gas field only after competitive blddmg ‘Therefore, a noncompetltlve
oil and gas lease offer which includes lands that are found to be

. within a known structure must be rejected as to those lands. In’ this

respect, lands in‘a known geological structure are similar t6 lands

~ which are already under lease or lands that are Wlthdrawn from -
*mineral entry.

“The Department has held that a deﬁnltlon of the known O'eologlc'

| structure of a producing oil or gas field is, in effect, a withdrawal

of the lands mcluded within the boundarles of such structure;'
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from noncompetltlve leasmg, and Whﬂe the lands remain so deﬁned
they may be leased only by competitive bidding. H. A. Hopkins, 50
‘LD, 218" (1923) Lincoln-Idaho Oil. Company, 51 L.D. 235 (1925) 5

George 0. Vournas, 56 LD. 390 (1938); W. Nelson Shell, A-26623.

{June 1,1953) .2
Tn the Shell case the Department sald

A definition of the known geologic structure of a producing oil or: vas field
is, in effect a-withdrawal of the lands included Wlthnl the boundaries of such’
structure from noncompetitive leasing. Lincoln-Idaho “0il Company, 51 L.D.
235 (1925).  While the lands remain so-defined, they may be. leased omnly. by
competitive bidding.  George C.. Vournes, 56 I1.D. 390 (1938). Mr. Shell’s
application, having been filed at'a time when the land was still. deﬁned to be R
within the structure Was, therefore, properly rejected.

Furthermore, it is well settled than an application for land filed Whﬂe the
land is withdrawn from entry is invalid; that the revocation of a withdrawal

during -the pendency of an. applicant’s appeal from -the rejection of his: appli-. -

cation does not validate: the application; and that .an application relating to B
withdrawn land may not be suspended to awalt the lifting of the withdrawal
and - then- considered :as it filed"at the instant that the land is restored - to
entry. . D. Miller, 60.L.D. 161 (A——24692 April 15, 1948) : Charles. W. Trounson,
60 I.D. 182 (A-24583, May 27 1948).. Hence, where an- application for a non-

competitive oil- and gas lease. is filed covering lands which are at the time -

of the filing of the application within the Known geologic. structure of a pro-
ducing’oil or’ gas field, it may not be suspended to await action by the De- '
partment on the redefinition of the boundaries of the structure: .
This well established rule makes it plain that the land in Emplre’s-'
“application which was within the known geologic structure of a pro-
ducing’ oil and gas field was not available for leasing and cannot be
counted in determining whether it complied with the 640-acre rule.
In other decisions in which the 640-acre rule was involved the De-
. partment has reached a similar conclusion. Lands embraced within
an outstanding oil and gas lease and lands withdrawn from all forms
‘of approprlatlon,under the public land laws, including the mining
and mineral leasing laws, are not available for leasing .under the
Mineral Leasing Act and cannot be counted toward the 640. acres
necessary to satisfy the regulatlon J. Penrod. Toles, SUPTa; Jams
M Koslosky, supra. - . - ' .
~Omn the other hand, lands which are covered by outsta,ndlng lease
, oﬁ_ers, but for which a lease has not been issued, are available for
" leasing, and such lands may be counted toward the required 640
acres. Boesche v. Udall, supra; Notalie Z. Shell, 62 1.D. 417 (1955).
T s See also Maz Barash, The Tezas Co., 63 1.D. 51, 63 (1956), reversed‘ on other érbﬁnds,

Barash v. McKa/y, 256 F' 2d 714.- (D. C Cir. 1958) ; but cf. Udall v. King, 308 F 2d 650
{D.C:" Civ; 1962). F L
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1

; vLa,nd Whlch is included Wlthm a homestead entry for which accept-
able final proof has’ been filed and for which the entryman has met
all other requlrements is to be considered as available for oil and
B gas leasmg within the meaning of thé 640-acre rule even though a
patent may be issued subsequent to the ﬁlmg of a'lease offer with-
out reservation of oil and gas, thus requiring rejection of the offer
as to that land Standcwd il Compary of G’alzfamm, 70-L.D: 422

(1963). . .

In-all of the foregomg situations, the mformatlon upon which a
: determma,tmn is made as to whether or not the lands are available
for leasmg is ‘a ‘matter of record in the Bureau of Land Manage-
‘ment and is dlscermble to any prospective lease offeror. This is
not necessarlly so with respect, to lands within a known geoloolc
.structure ‘As to such lands, the pertinent regulation provides that:

TE o b if the ploducmg character ‘of a structure underlying a tract of land
is actually khown prior to the date of the Department’s official pronounce-
mient on that subject;, it'is the’ date of the -ascertainment of the fact; and not

‘the ‘date of the . pronouncement that is determinative -of rights which: depend
upon’ whethér the land is or is not’ situated within a known geologic struc- .
- ture of a producmg oil or gas field. Ernest A. Hansoh; A-26375 (May 29,

~1952); _and cases clted therein. -All determmatlon,s are subject to change at
any t].me upon veceipt of ‘firthér inforimation’through the drilling of wells and
‘ otHer” sources. Accordmgly, lessées or applicants for leases should not- rely

. upon the. miaps, ‘diagrams, determinations or notices’ the1eof, ‘as -carrently
controlling docuniénts, - 43 CFR 192:6(c): -

" Before any noncompetitive oil and gas lease is issued, a report is
requested from the Geological Survey as to whether any of the lands
described in’the lease ‘offer are within a known geologic structure.
If any of the lands are reported to be within a structure, the avail-
ability of those lands for noncompetitive leasing will depend not upon
the date that the determination was made that they were in such 4
‘structure but upon the date on which facts became known upon which
a determination was subsequently made. If those facts were known
prior to the date-on which the lease offer was filed, the offer will be
rejected as to such lands even though there was no information in
the land office records which indicated that the lands were within a
known geologic structure, and no report to that effect had been made
by -the Geological Survey. If ‘the facts became known after the -
filing of the lease offer, the lands may still be leased noncompeti-

tively. - John P. Dever, 67 LD. 367 (1960) ; John J. King, A-28543

(October 13, 1960) ;3 Oolumbian Oambon OOmpcmy, A~28706 (Oc-
tober 10, 1962) ' .

Vs Aﬂirmed by the Unlted States Court of Appeals for the Distriet of Columbla Cu'cmt in
Udall v. King, supra, note 2,
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It 18, also, poss1ble that lands Whlch have plevmusly been reported

' to be. within the limits. of a known.geologic structure, and .are so
= shown by the Bureau’s records, may subsequently. be. determmed to. -
~ lie outside of that structure. - Upon. s proper showing -that. Jands
. presently included in a. known geologic structure should be excluded,

those . lands may be leased noncompet1t1vely However, only. a,fter;
the lands have been restored from a defined structure may :a non-

" competitive lease offer be accepted- for.those lands. As we- have

- seen, a noncompetitive: offer filed while the lands are included-in ‘

a defined structure ‘may not he suspended to await action by the
Department.on the rede_ﬁm_tlon of the boundaries of the structure but
must be rejected without affording the. offeror any priority of filing.
H. A. Hophkins, supra; W. Nelson Shell, supra... The distinction.
drawn by the regulation (43 CFR 192.6(b)) between “structures de-,
fined”: and “structures. undefined” is for administrative. purpeses, .
and the regulation sets forth the manner in which notice will be -
given-of each class of structure but does. not d1ﬁerent1abe the terms

by which each may be leased. ‘

It is apparent, therefore, that when the: regulatlon states thwt—_ i

lessees or applicants for [leases should not rely upon the  maps, dlagrams
determinations or notices thereof, as currently controlling documents;’

it is not saying that a determination thatland is within a known geo-
logic structure is ineffective to withdraw the land from nonoompetl-
tive leasing until'a redetermination is made of the facts thay may be -
currently - controlling, nor is the Department' inviting prospeotlve'

- offerors to file noncompetive offers: for lands within known geologic
:structures upon the possibility that redefinition of the structures will

exclude those particular lands. Rather, the offeror is put on notice by
the regulation that even though the Bureau’s records may show that
lands are available for noncompetitive leasing, there is a possibility
that geological information; not yet reflected by any Bureau records,
may necessitate the rejection of the offer.

From the foregoing, I conclude that a determination that lands are
within a known geologic structure, whether defined or undefined, if

-it_is reflected by the Bureau’s records, makes: those lands unavail—

able for-leasing within the meaning of 43 CFR 19242(d). Where

the Bureau’s records indicate that lands are available for' noncompeti-
tive leasing at the time a lease offer is filed, a subsequent determi-'
nation that the lands were, in fact, known to be in a producing struc-

ture at that time will not prevent the inclusion of those lands in
determining whether or not the 640-acre requirement has been met, -
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even though the offer must thereafte1 be rejected as to those lands. "
In effect, then, the question -of the availability of lands for noncom-

petitive leasing within the meanmg of 43 CFR 192.42(d), under the
circumstances presented here, is ‘determined by the facts which are,

~ reflected by ‘the Bureau’s records at thie time an offer is filed.  The
questlon of whether a lease will be issued to a particular offeror, of -

- course, must be determined-ipon:the ba51s of all factors which may
affect the issuance of a lease at the time action is taken on the offer
as well as those of record at the time of filing of the offer.

In the present case, the record shows that the S14SE1, sec. 19 and
the NW14NW1 sec. 29, T. 1 N, R. 101 W, 6th P:M., described in the.
appellant’s lease offer, were in: the undeﬁned known geologlo strue-

 ture of the South Rangely Field effective July 96, 1956. * This infor-
- mation was reported by the Dnector, Geoloomal Survey, by mero-
randum dated August 23, 1956.

 The appellant does not deny that it knew, at the tlme of ﬁlmg its .

lease offer, that part of the lands described were in a known geo-
‘Togic structure, nor has it suggested that this fact was not reflected
by.the land office records at that time. The appellee, Grynberg, has
stated affirmatively that he and other parties “did check the records
and did note that the 120 acres were within the undefined known
- structure.”  Accordingly, the Bureau was correct in finding that the

appellant’s ‘offer did not comply with the Department’s regulamon
and in directing the cancellation of the appellant’s lease. -

~Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (210 DM 2.2A.(4)(a)5 24 F.R. 1348) :
the decision a,ppealed from is aﬂirmed
: ERNEST F. HOM,

Assistant Solicitor.

ESTATE OF- STELi,A ' GONGER
TA-1292 . Decided Mamh 10, 1964

Indlan Lands Descent and Distribution : Wills

‘An unapproved alleged contract. to make o will dev1s1ng ‘restricted Indiamr
land is inappropriate for’ approval and a claim for:-specific pe1formance
thereof agamst a’restricted. Indian estate must be denied.

AI'PEAL FROM AN EXAMINER OF INHERITANCE

This is an appeal from an order of the Exammer of Tnheritance
.denymg appellants petition for rehearmg in the estate of Stella:’
Conger, Salt River Allottee No. 178, and denymg their clalm for
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' specific performance of an_alleged contract to dev1se certain prop-a/
. erties included in this estate.
‘Stella, Conger died August 7, 1960 at about the age of 90 years,.
: leavmg, no surviving spouse or issue. - Four documents purporting to-
be her wills are of record. The first three, in point of time, are-
“dated respectnrely May 5, 1950, June 23, 1950, and March 23, 1951.
~ Each is similar in that it gives her own a]lotment to her nieces and.
nephews and further provides that.in the event she is found to be the-
sole heir of her deceased husband; Charles Juan Conger, whose estate:
then awaited probate action, all the property inherited from him is to.
" go to her husband’s brother and sisters, William Conger, Suzie White-
- and Mary Conger Sampson. The fourth document, dated April. 2,
1953, which the Examiner approved as Stella’s will in his order of
December 92,1961, gives all of her property, including that which she:

inherited from her husband, to her nephews and the only niece Who- '

- survived on the date the will was executed. ’
_ If Stella died intestate the Examiner deternnned in his order of
December 22, 1961, that her property would be inherited by her neph-
“ews, all nieces havmg predeceased her leaving no surviving.issue.

Appellants: herein are Suzie White, the sister of Charles Juan‘

Conger who predeceased his wife Stella, and Theresa Conger on.
-behalf of the heirs and next of kin of ‘William Conger, the deceased -

brother of Charles. The appellants contend that they are entitled to: ~ -

receive the property which Stella inherited from her husband because:
"6f a contract which they allege she made with them to devise such. -
property to her husband’s brother and sisters.

In support of their claim, the appellants state that Charles Juan
Conger, Salt River Allottee No. 177, died in 1950 survived by his
‘wife and sole heir Stella Conoer Charles Juan Conger left three °
~ documents purporting to be last wills and testaments in which Suz1e ‘

Conger and William Conger wwere. named beneficiaries. Stella is not
named in the will dated September 26,.1947, but is devised and be-

~queathed cerfain. property interests, 1nc1ud1ng life estates, by the,

wills.of October 1, 1947 and October 24, 1947. :
Appellants say that durmg the course of the probate of Charles ‘
estate, Suzie and William Conger entered into a contract with Stella

o to. the effect that they would request disapproval of all three. in-

' struments so that Stella would take the entire estate as sole heir,’
They also. allege that Stella prom1sed that she would in turn devise-

* and bequeath all property inherited from Charles to William Conger,

Suz1e White and Mary Conger Sampson, another sister of Charles.

: * The three instruments purporting to be the last wills and testa-
_“ments of Charles Juan Conger were disapproved and on March 29,
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1951, the Examiner of Inhemtence entered an order ﬁndlng Stella to -
be the sole heir and entitled to the estate of her husband... Estate of .
C’hcwles Juan Oonger, Salt Rlver Allottee No 17 7, G—54c—51 probete‘
5258-51. :
: Appellants contend the ‘three wills dated May 5 1950 June 23
1950 and March 23, 1951, were executed by Stella pursua,nt to the

' a,lleged agreement.

© In their statement of. clalm, eppella,nrts asked the Exammer to en- i’ o

force the alleged contract and to disapprove the April 2,.1958 will
insofar as it purports to dispose of property 1nher1ted by S tella from X
her husband Charles.. .
On Seprtember 8, 1961, the Exannner entered an order denymg the_
“claim on the ground that he lacked Jurlsdlctlon to decree spemﬁd ‘
performance of the alleged contract. Appellants’ petition for Te-.
,heerlng was denied December 22, 1961 on.the same ground. .
A response and an amended response to the statement of cla]ml
and a response to the petition for rehearing were filed on behalf
of J ames, John and Peter Shelde, beneﬁcmrles under the Apml 2,
1958 will of Stella Conger. The responses deny the a]leged con-
tract, raise certain affirmative defenses, including lack of approval}
by the Secretary of the Interior of the alleged contract, and assert
the Department lacks ]urlsdmtlon to.grant the relief requested ‘
At the outset, we note that due to the nature of the Examiner’s
ruling in respect to the claim for speclﬁc performence of the alleged,
contract, no hearing has been held on whether in fact there was an ..
agreement and we express no opinion thereon We. therefore con-
fine our inquiry to the legal ‘question of Whether the Examiner of

" Inheritance was correct in refusing the relief requested and for thlS;,‘ o

limited purpose, we take appellants’ allefratlons concermng the ex1st-" .
“ence of such an agreement as true. '

In addition to the three earher alleged wills executed by Stella,_f
Conger, appellants in support of their claim also refer to the three:
documents purporting to be wills of Charles Juan Conger, affidavits
purportedly executed by Suzie White and William Conger and ﬁled,
in the probate proceedings of Charles Juan Conger, portions of the’
transcrlpt of those proceedings, and the Examiner’s order disapprov-
ing the wills and finding Stella the sole heir, which order, ‘appellants
‘say, was entered pursuant to the alleged agreement. They also’
rely on a letter dated November 1,1954 from the Fxaminer of\ In-,
heritance to the admmlstra,tlve oﬁeer of the Pima Area Field Office
‘ withholding approval as to form, of Stella S Aprll 2, 1953 W111 Whlch_ :
; _Was approved in this proceedlng L
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Appellants ask the followmg questlons 1n the1r brlef on appeal

1 Assuming that STELLA CONGER breached a vahd contract to dev1se\ :
‘and bequeath inherited allotment . lands ‘does the . Examiner  of Inherltance, )
in the course of probating her "estate, have. jurisdiction to entertain, hear,
pass upon” and adaudlcate the merits' of a claim for spemﬁc performance
of said contraet?

IF HE 'DID HAVES JURISDICTION DOES THIS. APPELLANT TRIBU- .
NAL HAVE JURISDICTION TO DETERMINE THE CONTROVERSY ON
ITS MERITS AT THIS JUNCTURE? |

2. The Will of STELLA CONGER dated Apnl 2, 1953 not havmg been ap-

“proved by the Bxaminer of Inheritance (at that time MR. J.. LEE RAW- -
- HAUSER) -as Téquired by Title 25, Sub Chapter (e) Section:15.1 Code of Fed-

- eral Regulations;, does the Examiner of Inheritance now have the Jumsdletwn -

" to-probate same? : )
. -3. From the record it appears that two d1fferent Exammers of Inheritance R
" either parmclpated in. the alleged contract or recognized same, thus is_not
“the Secretary of the’ Interior estopped from taking a different: pos1t1on‘? )

4. From the' record it appears that there was virtually no evidence before

- _‘the Examiner, E. 8. STEWART, sufficient to compel him. or permit him to

_disapprove .the Last Will and. Testament of CHARLES JUAN CONGER.
Thus, .4id; he ‘have Junsdmmon to enter the Order dlsapprovmg same, and if.
“not, is’ it mot true that'as a’ matter ‘of law . the Last Will and Testament of
'CHARLES JUAN CONGER is still susceptible of probate, the terms’ of
same ‘hereby: compelhng a distribution to Appellants herein?

Questions’ 2, 3, and 4 are simply set out in the brief and are not
answered by argument or with authorltles and do not raise meri-
tor1ous issues.

“Tnsofar as’ question 2 is concerned appellants are in error in re-
“ferring to 25 CFR 15.1, which provides for approval of wills of de-
ceased Indians only. - Seotlon 15.28 and its predecessor 25 CFR 81.28

(1949 ed.) provide for approval only as to the form of a will during -
“the life.of the testator. “Examiner Rawhauser’s refusal to approve '
‘the will as to form six years prior to Stella’s death was not and could
" not be a disapproval pursuant to Section 15.1. -Action on the will
under Section 15.1 was not taken until- the order approvmg it was | -

‘ entered on December 22, 1961.
TIn questlon ‘4, 'appellants ask whether the TExaminér had ]llI'lSdlC—

tion to-approve the last wills and testaments of Charles Juan Conger. .-

:_Even if the Examiner entered an erroneous order, appellants have
- pointed to no reason 'why' the Examiner was without- ]umsdlctmn to
act, and we see nothlng to indicate that the Examiner lacked juris-
“diction under the Act of June ‘)5 1910, 36 Stat 85.), as amended 25
“U.8.C. §8 872 and 378 (1958).
-~ As for quest1on 3, even assuming that appellants could sustain the
“burden of proving that’ two Examiners 1ecogmzed or participated: in
' the alleged agreement, this would not estop the’ Secretary from tak-



\
102 . DECISIONS OF ’I‘I—IE‘ 'DEPAR'II‘MEN’I" OF TEE INTERIOR {71 TD.

dng a dlﬁ'elent p051t10n now. Fedeml Crop. [nsumnoe v. M ermll ;
332 U.S. 880 (1947); Utah Power & Light Co. v. United /S’tates,'
1243 U.S. 889 (1917); United States v. West, 232 F. 2d 694 (9th -Cir.
1956), cert. dended, 352 U.S. 834 (1956). ' , ;
. But regardless of any such alleged partlclpatmn or recognition,
Wlthout the Departmental- approval required by section 5.of the Act.
~of February 8, 1887, 24 Stat. 388, 389-390; 25 U.S.C. §348 (1958),

“the “alleged rwleemen’c which ‘Lifects restrmted Indian property, is -

“void and appellants claim based upon it is not enforceable by this
‘Department or the courts. .“Validity of - Unapproved.. Swle Agree-

~mients Between. Indians and. Lessees of Restricted: Z_Jcmds » M-36549

(Feb. 3, 1959) ; E'state of Ortego Lopes, TA-860 (Apr. 14, 1958);
Estate of Johnnie G. Goodluck; Probate 46871-45; Spector v. Pete, . ‘
157 Cal. App. 2d 432, 321 P. 2d 59 (1958), cert, demed 358 U.S. 822
(1958), rehearing denied, 358 TJ. S. 988 (1959) ; Wah- Hmh -Lum-Pak

v, To-Wah-E-He, 77 Okla. 295, 188 Pac. 106 (1920) ‘ -

- Regarding approval of the alleged ‘contract, Examiner Stewart

Who conducted the probate of the ‘Charles Juan Conger Estate, in
“his final ‘order neither recites an alleged ftgreement nor alludes to

“one. On the contrary, the Examlner merely stated in his order that

~the wills of Charles Juan Conger were not proper. instruments. for
- -approval and that the devisees had requested disapproval so.that
Stella Conger could be found sole heir: - Such ‘Lction does not amount
to the express approval requlred ' - '
_ The .references to an agreement and the comment. that Stella
should: not be allowed to rescind it, contained in Examiner Raw-'
‘hauser’s November 1, 1954 letter, also.do not constitute the requu ed
-.approvalof the a,llerred contract. :

- Finally and cenclusively, even rLssummg elther or both of the
Exammers actually did attempt to approve the purported arrange-
-ment, neither had the authority to approve a contract touching re-
stricted Indian land as required by 25 U.S.C. §34:8 supm, which ’
‘authority has never been delegated to them. , '

As to whether this alleged agreement should now . be approved no .
1nstance has been cited by the appellants and our research has re-
vealed ‘none in which Departmental approval has been accorded
.contracts to make wills. Whenever the problem has: been considered,

- relief has been denied.” Bismark Mosier, 63 LD. 205, (1956) Estate‘
of Petints or Louise Yumsunlkin probate No. 82423-39. Approval of .
-the alleged contract in- question here appears. partlcularly 1nappro—”
prmte since it was not reduced to writing. = Certainly there is- nothing -
in the statutes pertaining to restricted Indian property or in the
regulatlons to indicate that this type of transaction is. approvable
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In view of the foregomg, a,ppella,nts’ ﬁrst questlon as to Whether
‘thelr claim. for spe(nﬁc performa,nce of .the alleged contract may
be. granted must. be. answered in- the negatlve, and their cla,lm 1§
‘accordingly denied.

Therefore; pur suant to the authorlty delegated to. the Sohcltor by
the Secretary of the Interior 210. DM:2A (3) (a), 24 F.R. 1848, the -
~order of the Examiner of Inheritance denying the petltlon for rehear-
' mg is afﬁrmed and the appeal is hereby dismissed. .

EDW ARD- WEINBERG,
Deputy /S’olwzto'r

ESTATE OF FRANK SIMPSON
I’AWNEE ALLOTTEE NO. 645

iA—lZ’}O B Deczded M amch 11 196‘4
Indlan Lands Descent and mstrlbutlon Wﬂls

“Where the sole ‘devisee 0f Testricted Indian: property’ dies prior.to ‘the ‘death

" of the testator,:in ‘approving the will under the Act of February 14, 1913,
37 Stat. 678; 5 U.8.C.. §373, this Department, unless contrary to:the in-
tent of the teetator apphes the rule that the dev1se does not lapse but that

' i the hneal descendants of the deVISee take by substltutlon under the W111 .

i _APPEAL FROM A'N EXAMINER OF INHERITANCE BUREAU OF INDIAN o
’ AFFAIRS Ll :

- Lois Morris Knlfe Chlef A_nna Audrey Morms Mulder, Rowena. ‘
Kate Morris Salmon, Georgia May Morris Adson and Francis E.
Morris have. 'aplaealed to 'the Secretary of ‘the Interior from a deci- -
- sion of an Examiner of Inheritance dated September 15, 1961, affirm-

ing the original order disapproving wills-and determining the heirs
of Frank Simpson;-deceased Pawnee Allottes No. 645. The decedent
died on May 18,1959, at. the ¢ age of 83, a re51dent of Oklahoma, leav-
ing no surviving spouse or issue.

‘Frank Simpson made a will dated June 2, 1939 Whlch was unre- -

" voked when he died, by which he devised and bequeathed all of his
property to his sister, Alice Simpson Morris, who predeceased:him.
The:appellants are all the children of Alice Simpson Morris.

- This appeal is from the order of the Examiner disapproving the
will and from his order determining the. heirs of Frank Simpson to
be Fred James Long, Margaret: Claudine: Long, and Grover Long,
Jr., who were determined by the Examiner to be the zvdopted chil-
dren of the decedent under a:court: decree of July 22 1938 =
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Appellants contend that the Act of February 14 1913 37 Stat. |
67 8; 95 U.S.C; §873, gave the decedent the right to: make a will and

B :gave ‘the Seeretmry of ‘the Interior or his répresentative ‘the broad

"dlscretmnary power to- approve or disapprove it; that it was: the
" testamentary desire of the decedent that his property should go to
‘his sister, Alice Slmpson Morr1s, and that none of his property
should go to .the three children named in the adoption decree of
- July. 22, 1988; and that appellants, the children of Alice Simpson -
‘Morris, are ent1tled to the property under. the Oklahomia anti-lapse
statute.* - In the alternative, appellants contend that decedent did not
know what was transpiring on July 22, 1938, when they allege he was
- overreached by his then wife and others into adopting three of her
_children by a former marriage. On this ground the appellants ask
" that the adoption not be recogmzed and ‘that the children of Alice
Simpson Morris be determined the heirs of the decedent. '
Frank Simpson divorced Palma Simpson, the mother of Fred
* James Long, Margaret Claudine Long, and Grover Long, Jr., on
February 6, 1989. Accorditig to the record in: case: No. 1900 in the
-~ County Court of Pawnee County; Oklahoma, the.three children; then
of ‘ages 19, 18, and 4, respectively, were adopted by Frank Simpson
on July 22 1938 Appellants attack the wvalidity of the adoption
. decree’ prmmpally because Frank Simpson could not read or. readily
understand and speak the Enghsh language and thus allegedly did
not understand what was occurring in said proceedings. :
In the original order; dated April 8, 1960, disapproving wills by

Frank Simpson and determining he1rs, the Examiner disapproved
the last will, dated June 2, 1939, because, “By virtue of the lapse
of all devises, legacies and -bequests under this: will, it becomes
totally inoperative and 1neﬁ'ect1ve upon the death of: the sald Ahce ”
“Simpson Morris.”
. In his order afﬁrmmg the orlgma,l order Wh1oh dlsapploved the

Wlll of Frank Simpson, the Examiner held that appellants should
not take as lineal ‘descendants. of the sole beneficiary of ‘the de-
cedent’s will under the provision of the. Oklahoma anti-lapse statute
" because (1) the will was not executed pursuant to the laws of Okla-
homa but pursuant. to the federal-law; (2). the state law is inappli-"
‘cable and the Secretary of the Interior is withiout authority te change
or modify the terms of the will; and (8) the apphcatlon of state statu-»
f 1840, 8. (1951) 142 The Oklahon:w. “antl lapse” statute is ‘as; follows ’

- “When-any estate’is dev1sed ‘or bequeathed to any child or other relative:of the testator,
and :the devisee or legatee dies, before the -testator leavinglineal descendants, such de-
scend&nts take. the estate so g1ven 'by the ‘will in the same manner as the devisee or

} legatee would have done had he survwed the testator.,”
2 See note 1, supra.
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tory prov151ons “would. be 1mpract1ca,1 and would lead to utter
confusion as to the status of any such will.

An examination of the will, dated June 2, 1939, shows that it was
witnessed by two attesting witnesses, s1gned by Frank Simpson and
that by its terms he left “all of my property which consists of the
following allotments * % 82 o his sister, Alice, Simpson MOI‘I‘IS,
Pawnee Indian. “The will provides that the residue of the estate also

goes to Mrs. Morris. The will further states “I have adopted the

following children of my former wife: Fred James Long, Margaret
- Clandine Long, and Grrover'Ldng, Jr., but do not desire that they
have - any part of my estate.” The testator made a similar state-
ment in an affidavit which is attached to the will and which was exe-
cuted: on the same date that the will was executed. The foregoing
definitely shows that Frank Simpson’did not intend that his property
should go to the three adopted children. g

The purpose of the Act of February 14, 1918, supra, giving Indians
“the rlght to make wills, was to allow them to change the normal
course of descent of their property, and to permit them to execute
wills disposing of their trust or restricted property in the manner of
their choice, subject, however, to the approval of the Secretary of
the Interior. A cardinal principle in all jurisdictions and adhered
to by the Secretary is that the intent of the testator must be carrled
out if the law permits.

‘We agree with the Examiner that with respect to Indian wills fall- -
ing within the purview of the Act of February 14, 1913, supra, the
~ state law of Oklahoma is inapplicable. The Secretary of the In-
terior is not bound to apply the state law but on the other hand he
may apply such rules as. he finds proper for apphcatlon to Indian
wills.?

" However, it has long been the Department’s policy to apply a rule
similar to the statutory law of Oklahoma in approvmg -wills under
vthe 1918 act in order to prevent lapses of devises in Indian wills.4

Accordmgly, the determination of the Examiner that the 1939
will is not susceptible of approval as a matter of law is in error be-
“cause it thwarts the expressed intention of the testator and fails to
properly considér and apply the Departmental anti-lapse rule. How-

3Homomch v. O’hapman, 191 F 2dr 761 (D.C. Cir 1951) Hansan V. Hoﬁman, 113 F. 2d
780 (10th Cir. 1940).

54 LD. 584, 585 (1984); Estate ‘of Osotewin (Smoky Womau or Mrs. White ’I'allow)
TA-845 (January 16, 1959) ; Estate of: Lawrence Bull Bear (Tanuary 10, 1933, modified

July 19, 1933), .Indian Bureaun file Nos. 19437-83 and 71377—33 Estate of Big. Plume
. (October- 19, 1915), ‘Indiat’ Bureau file No 76725-15.
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ever, because of insufficient evidence in the record on the factum of
‘the 1939 will, there is no present basis upon which to determine
‘whether the will has been properly executed and is otherwise ap-
provable.

Until the Examiner can conduct further proceedmgs to decide
these matters, we think it inadvisable to consider the other point
raised by the appellants, which becomes moot if the will is approved.
~ Pursuant to the authority delegated to the Solicitor by the Secre-
tary of the Interior (Sec. 210 DM 2.2A(3) (a), 24 F.R. 1348), the
Order of the Examiner of Inheritance, dated September 15, 1961, is -
reversed, and this case is remanded to the Examiner for further pro-
ceedings in conformﬂ:y with this decision.

Epwaro Weineera,
Deputy Solicitor.

APPEAL oF UOMMONWEALTH ELECTRIG COMPANY
.IBUA—347 o Decided M aroh 1% 196’4

Contracts: Additional Compensa‘uon—Contracts Changed Condmons——acon-
tracts: Delays of Government :

Under the “Changed Conditions” clause of a contract for the strmgmg of
electrical conductor on towers to be provided by the Government, where
the contractor knows when bidding the job that ‘some .of the towers
have not yet been completed, and where the Government fails to have
these towers completed by the time when they are reasonably needed
for “ stringing, an equitable adjuStment is mnot allowable for the ‘extra
expense incurred by the contractor in moving crews back to these towers
‘after they have become available. for stringing, since such events do
not amount to a changed condition, and since, if they did, such expense
would be in the nature of consequential damages fliowing from delay.

Contracts Breach——«Contraets- Delays of Government

A claim for additional compénsation on-account of delay. by- the Govern-
‘ment- in performing its’ own .obligations under 2 contract is not a claim
for relief under. the centract that:the contracting -officer or' a board of
contract appeals Would have authorlty to adjudicate’ hy ‘virtue of a
»standard -form “stputes” clause, s:mce it is a e1a1m for breaeh of'

" contract.

BOAR.D OF GONTRAGT APPEALS

Commonwealth Electmc Company has taken g, t1mely appeal from
2 dee1smn of: the contracting officer in. which- the- latter declined to
cons1der clauns for additional. compensatlon ‘presented by appellant
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on the: ground tha,t “they are for unhqmda,ted damages which I as
“contracting officer, have no. authomty to entertain. or settle under 'the

terms of the contract.”
The claims in. question spring from a contract of the Bureau of .
Reclamation for the addition of a second circuit to three existing

‘transmission lines. in the States of South Dakota and Towa. The

conductors for the second circuit were to be strung by appellant on
towers erected for the Government by other contractors. The con- -

“tract, which was dated February 6, 1961, and designated No. 14-
06-D-3754, was on Standard Form. 23 (Revised March 1958) and
7mcorporated the General Provisions of Standard Form 23A (March

1958) for construction contracts.
Appellant alleges that at three substa,uons or sw1tchyards, erectlon

crews reaclied these locatmns Accordingly, they were by- passed
and when the towers did become available at each of them, a crew

‘was sent back to finish the stringing work at that substation or

switchyard. Appellant concedes that at the time of bidding the job
it knew the towers in question had not been completed, but contends

‘that the terms of the contract were such as to justify an assumption

that the towers would be available by the time when the stringing
crews could reasonably be expected to arrive at their sites.  So

‘reasoning, appellant filed claims for additional compensation on

- account of the expense of moving its men and equipment to and from

" the previously by-passed locations in order to finish the stringing

work at them. It is these claims that the contracting officer declined

to consider becatise he believed them to be claims for “unliquidated

damages,” a term Wh1ch, when used with reference to claims under
Governrent contracts, is éssentially synonymous W1th the more apt
term “breach of contract.”* ~ :

The correctness of  the: contracting officer’s. action is challenged
by appellant on-the ground that its claims are within the scope of

.Clause 4, entitled. “Changed Cond1t1ons,” of the General Provisions
-of the contract That clause authorizes the making of an equltable
- adjustment in the event the contractor encounters either one of two

categories of changed conditions, namely, “ (1) subsurface or latent

physical conditions at the site differing materially. from those in-
-dicated in this contraet, or (2) unknown: ‘physical conditions at the
‘site; of an unusual ‘nature, d1ffer1ng materially from those ordinarily
' encountered and generally recogmzed as’ mherlng n- Work of ‘the

1R. P. Bhéa Oompa/ny, IBCA-87 (November 30, 1955), 62 1.D. 456 463 6. CCF par
61, 738.
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character prov1ded for in thls contract »z. The natural sense of the
‘language -used imports that both categorles are limited to physical
-conditions which exist when the contract -is made and that neither
comprehends physical conditions which come into bemg only after
the contract has been executed.®
The circumstances of which appellant complams plalnly do not
amount to a changed condition within the meaning of Clause 4. The
‘incompleteness of the towers at the time when the contract was
made did not amount to a changed condition since such incomplete-
-1iéss was neithér latent, as required for .conditions of the first eate-
gory, nor unknown, as required for those of the second. The subse-
-quent delay in completing the towers did not amount to a changed -
condition since delay is mot a physical condition at the site, as re-
.quired for conditions of both categories. 'The physical difference be-
‘tween the incomplete and. the complete towers likewise did not
‘amount to a changed condition since such difference was not a con-
~dition. that existed when the contract was formed, but was a condi-
tion that arose only after the contract had been made. For like
reasons, it has been held in other appeals that Clause 4 is inappli-
- cable to work dislocations brought about through the failure of: the
Government to take timely or adequate measures for clearing the
~-site,* erecting structures,” furnishing materials,® or otherwise dis-
.charging its own,obligations under the contract.”

2The full text of the clause reads as follows:

4. CHANGED ‘CONDITIONS.. The contractor shall promxptly, and before 'such condi- -~

" tions are disturbed, notify the contracting officer in writing of: (1) subsurface or latent.
physical conditions at the site differing materially from those indicated in this contraet,

or.(2) unknown physical conditions at the site, of an untisual nature, differing materially

from. those ordinarily encountered and generally recognized as. inhering in work of the

character provided for in this contract. . The contracting officer shall promptly investigate .
-the.conditions, and if he finds that such conditions o so materially differ -and cause an

Ancreage or decrease in the cost of, or the time required for, performance of this contract,

an equitable adjustment shall be made and the contract modified in writing accordingly.

Apny eclaim of the contractor for adjustment hereunder shall not be ‘allowed unless he has

given notice as above required; provided that the contracting officer may, if he determines

the facts so justify, consider and adjust any such clalm asserted before the date of final

"gettlement of the contract. If the parties fail to agree upon the adjustment to be made,

the dispute shall be determined as provided in Clause 6 hereof.”

3 Montgomery-Macri Company and Western Line Construction Company, Inc IBCA-59
and IBCA-72 (June 28, 1963), 70 I.D. 242, 253-55, 1963 BCA par 3819, pD- 19 ,010-11,
5 Gov. Contr. 419, and authorities cited therein,

Montgomery Macri Company and Western Line Construction -Company, Inc SUPraE,
‘note 3.

5 Flora Construction Company, IBCA—-101 (September 4 1959), 66 1.D, 315 322-25,
328-30,59-2 BCA par. 2312, 1.Gov. Contr, 647-50."

& Hagerman Construction, IBCA-183 (January 21, 1959) 59—1 BCA -par. 2065, 1 Gov.
Contr. 97; Weardco Construction Corporation, IBCA-48 (September 30, 1957), 64 1.D,
876, 378—82 57-2 BCA par. 1440 ; Tucker McClure, ASBCA No. 193 (August 31, 1950).

7 8eal and Company, IBCA—-181 (December 23, 1960), 67 L.D. 435, 440-43, 611 BCA
par. 2887, 8 Gov. Contr. 39 Nolan Bros., Inc., ASBCA No. 4846 (Juue 18, 1958), 58-2
BCA par. 1843; Condon-(}unnmgham Company and Paul B, Reis, W. D. BCA No. 1855
’(April 23, 1946) . )
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Appellant argues that the delay in completlon of the towers ‘was
‘due to no fault or negligence on its part, and that the extra moving
in and out expense could not have been reasonably foreseen when
its bid was prepared. -These circumstances, as the authorities pre-
viously .cited show, would be pertinent in establishing a clain for a

changed condition only if the delay in completing the towers or the = -

extra moving in and out expense had been caused by a physical
condition at the site that existed when the contract was formed; and
then only if appellant had been reasonably unaware of the exist-
ence of such condition, either because of ‘what was said about the
site in the contract, or because of the hidden and exceptional nature of

the condition itself. Here, however, it.is conceded that: the incom-
~ pleteness of the towers—the only relevant physical condition at the
site—was known to appellant when its bid was prepared.

Furthermore, even if it could be said that a changed condition had
been. encountered, appellant would not be entitled to additional com-
pensation for the extra -moving in and out expense alleged to have
been sustained. Equitable. adjustment provisions such as those of
Clause 4 have been interpreted by the Supreme Court as. meaning
that where a changed condition (or a change under Clause 3) has the
effect merely of delaymg the performance of work not otherwise
altered, the contractor is only entitled to an extension of time; but
not to a1 increase in monetary compensation.® ' In the instant case the
alleged failure of the Government to have the towers ready when ap-
pellant needed them had the efféct of postponing the time when the
- conductor could be strung at those towers, but did not alter either the .
result which the contract required appellant to achieve or the meth- -
ods of stringing requisite for its accomplishment. Thus, the claim
here put forward is one for consequential damages ﬂowing from de-
lay, for which additional compensation would not in ‘any event
be allowable under Clause 4 (or Clause 8).> o

The conclusions stated in the foregoing -discussion dlspose of
the only reasons which appellant has advanced for reversal of the
contracting- officer’s decision. The situation, hence, appears to call
for application of the widely rebognized principle that a claim for

8 United ‘States v. Rice, 317 U. 8. 61 (1942).

®Seal and: Company (reconS1deratlon), IBCA-181" (Mareh 28, 1961), 68 ID 94 26,
98-99, 61—1 BCA par. 2988, 3 ‘Gov. Contr..298(j) ;- Utah- Construction Company, IBCA~ -
133 and IBCA-140. (June 10, 1960), 67 LD. 248, 253-54; 60-1 BCA par: 2649, 2 Gov.

Contr: 397 ; Weardco Constructich Corporation, supra note 6; see Weldfab, Incorporated,
IBCA-268 (August 11, 1961), 68 LD, 241, 245-48, 61-2 BCA par. 3121, 3 Gov. Contr. 500,
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,addltlona,l compensation ‘on account of delay by the Governmeni: in
. performing its own obligations under a contract which contains a
standard-form “Disputes” clause—such as Clsuse 6 of the instant
contract—is not a claim for relief under the contract that the con-
. tracting officer or a board of contract appeals would have authority
to ‘adjudicate by virtue of the “Disputes” clause. In the absence
of provisions specifically authorizing administrative payment for
delay by the Government it is a claim for breach of contract over
which the Board of Contract Appeals does not have jurisdiction.*®:

AR o " Herserr J. SLAUGHTER, M ember,
I cowcur: : ‘

“Paur H. Ganrr, Chairman.

| CHARLES J. BABINGTON
A-29888  Decided March 20, 1964

0il and Gas I.eases Descrlptlon of Land——-Surveys of Public Lands: Gen-
erally

A déscription in an oil and gas lease offer fur acquired land of land in a
right-o f-way which is excluded from the land applied for is insufficient-
‘where the right-of-way ds described only by giving the course. and dis--
tance of the center line and the width of the right-of-way and by tieing:
the deseription to a quarter—quarter..section corner.

0il and Gas Leases: Description of Land
" 'Where an oil -and gas offer for land described .as the S%S% of a section is
deficient -because it improperly describes land in the 81£8%% whieh- is
to be excluded from the offer, the offer cannot be accepted for the
S158EY% because it is ascertained that the excluded land lies in the
S’/z SWi, of the section.

APPEAL FROM THE BUREAU OF I.AI\TD MANAGEMENT

Oharles J. Babington has: appealed to the Secretary of the Interior
from a decision dated June 5, 1962, by which the Division of Ap-

A0 Jensen-Rasmussen and Company and B-B-C-K Corporation, TBCA-363 ’(March 14,
1963), 1963 BCA par. 3687, 5 Gov. Contr. 183 (e) ; Martin K. Bby Construction Company, -
Ine.,, IBCA-355 (March 8, 1963), 1963 BCA par. 3672, 5 Gov. .Contr. 183(e) 5 Northolt
Bliegetric Company .aond William Collins & Sons, Ine., IBCA-279 .(May .26, 1961), 68 I.D.
148, 61—1 BCA par. 3060, 3 Gov..Contr, 358(4d) ; AZZzed Qontractors, Inc., IBCA 265 (May
16, 1961), .68 1.D. 145, 61-1 BCA par. 3047, 3 ‘Gov. Contr., 348 ; McCready ,Ref,qrqstatibn-
Company, IBCA~-187 (June 23, 1959),.59~1 BCA par. 22389, 1 Gov. Contr. 471.
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peals, Bureau of Land Management, affirmed a decision of the D1v1-'
sion of Field Services, dismissing his protest against the prospective
issuance of an oil and gas Jease to Clyde J. Moss on the S14SE1,
sec. 28, T. 1 S, R. 12 W, St. Stephens Merldla,n, in Forrest
County, M1s31s51pp1.

Responding to a posted notice in the land office, announcing the
availability for leasing of certain land designated by 1egal sub-
divisions of the public land” survey with an exception comprlsmg a
transmission line right-of-way, Moss filed his noncompetltlve oil
and gas lease offer descrl’bmg, with other acquired land, the fol-
lowing land: ‘

. Section 28 S%S’/z less 305 acres for r1ght-of~way Mississippi Power Co, ,
transmission line as now located and more particularly described: belng‘ :
a strip of land 100 feet in width, 50 feet on each side of centerhne of said
right-of-way, said centerline being described as: Beginning at a point in the
North line of SW34SW3i4, Section 28, 19.60 chains Hast of NW corner of
SW14.SW14, thence 8. 6 deg, 53 min. E., 18.32 chains; thence 8. 9-deg. 35 min.
E., 1.79 chainy to a point in the South line of Section 28, 22.09 chains E.
of SW corner. .

Moss’ offer recelved ﬁrst prlorlty in a public drawmg

- Babington protested the award of a lease covering the 814814 of‘
sectlon 28 on the ground that the description of land in the Moss offer
is not in accordance with departmental regulation 48 CFR 200.5 (a,),
which provides in pertinent part as follows:

* * % If the lands have been surveyed under the rectangular systein of -
public land surveys, and the description can be conformed. to such survey
system, the lands must be described by legal subdivision, seetion, township,
and range. Where the deseription cannot be conformed to the public land -
survey, any:- boundaries which do not so eonform must be described by metes
and bounds, giving courses and -distances between successive angle points
with appropriate ties to established survey corners. * * *

The land office held that the description of the right-of- Way to be
excluded from the lease should have consisted of a complete metes
and bounds description of the outside boundaries of the right-of-way
in order to comply with 43 CFR 200.5(a). It concluded, however,
_ that, because the right-of-way traverses only the SW14,SW14 and the
SE%SW% of section 28, and the SW14SE14 and the SE14,SE1, were
included in their entirety in the lease offer under the designation of
the 8143814, the description of these subdivisions conformed to the
public land survey system and met the requirements of the appli-
cable regulation. It sustained the protest as to the S1,SW1, and
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dismissed it as to. the S14SE1, of sectlon 98 and the D1v1310n of Ap- -

peals affirmed on Babington’s appeal. While this appeal was pend-
ing, Moss withdraw his offer as to the S%SW% of section 28. less
the right-of-way Tand,

"In his appeal to the Secretary, Babington contends that When an
offeror inserts an unacceptable description in his: offer to lease a
portion of a public land survey section properly designated as the
S14S14 of that section, the land office-cannot alter the description
by subdividing it to make it acceptable for a portion of the land.

I believe there is merit in the appellant’s contention. It is clear -

that the description of the land to be excepted from the lease did
not comply with the requirements of the regulation. First, it was
tied to a quarter-quarter section corner, not to an established sur-
vey corner, which includes township corners, section corners, 'quar-
ter-section corners and meander corners, as the regulation requlres
Jack 8. Stanley, A-29148 (January 24, 1963). Second, it did not coin-
© stitute a metes and bounds descrlptlon delmewtmg the boundaries
by ‘giving courses and distances between successive angle points.
The boundaries would have to be computed from the description
given of the center line of the right-of-way and the width of the
right-of-way. Moss apparently agrees that the description of the
land in the right-of:way is not in accord with the regulation since he
has withdrawn the S14SW1j, conta,mmg the rlght of-way, from hlS
offer.

- The. enly issue presented on this appeal s whether Moss offer
can be accepted as a proper offer for the S14SE14 of section 28. I
do not think so. * Moss applied for the “S14S16” of section 28. He
did not apply for the “S15SW14” and the “S14SE1,” of section 28 or -
- for the “SW14SWij, SE14,SW1;, SW14SE1l,, and SE4SEL,” of
section 28. Nor did he apply for the “S146SW1/ and the SW14SE1,
and SE1,SEL4” of section 28 or the “S14SE1; and the SW14SW1,
- and SE14SW1,” of section 28. These descriptions represent all the .
possible. ways of describing the four smallest legal subd1v1smns

making up the S14SL4 sec. 28. .

At first glance there appears to be logic in saying that, since a
description of the S14S14 is a comp031te description of the four legal ~
subdivisions therein, if there is a flaw in the description of one or
more of the legal subdivisions, the .offer should be acceptable as
‘to the legal subdivisions that are not affected. This, however, over-
looks the purpose of the regulatory requirements for descr1b1ng the
land applied for. The purpose of . the regulation is to require an
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offeror to give a description which is at least sufficient on its face
to delimit the land applied for. If the descrlptlon is not sufficient,
on its face, the offer is defective. - It is not for the Department
to salvage from the description some land that may be considered
properly described. Joe Bart Moore;, A-29361 (July 1, 1963);

Lendal R. Smith, Sr., A-28868 (August 10, 1962); D'mecm Miller, . -

A-928767 (July 28, 1962) Dandel H. Oruz, A-28524 (February 28,
1961); W. H. Bumett Wzllmm Wembe%g, A—28037 (August 20,
1959)

Specifically, in thls case, for the Bureau to determine that -the
offer was acceptable for the S14SE1lj it was necessary. for the

Bureau to determine that the defective description of the right-of- -

way affected both the SW14SWi4 and the SE14SW1i4. This did not

appear from the face of the description.. The offer gave the center

" line of ‘the right-of-way as beginning at a point in the north line

of the SW%SW% but gave the ending point only as a “point in the

Sotith line of -Section 28.” Only by computing the course of the
center line on a plat could it be determined that the right-of-way

invaded also the SE14SW1j but did not invade any. part of the

- S14SEY,. In other words, Moss’ description was not sufficient on its

face to show what part of the S34S15 was affected by the descrip-

tion of the rlght—of—way

It is no answer to say that the angle ‘of the course given for the
center line was such that it was obvious that the right-of-way did
not extend into the S14SEY4 and that the right-of-way was not con-
~ fined to the SW14SW14 but extended also into the SE14SW14. This
is so assuming that section 28.is a regular section with regularly
sized and shaped legal subdivisions. Xven so, a computation had
to be  made, simple though it may have been in this case. This
is not within the contemplation: of the regulatlon or permitted by
its terms.

In the case of 1rregular sections, which are oversized or under-
sized with portions which are surveyed as lots, it would be impossi-
ble without plotting out a description such as' that given here to
determine what legal subd1v1s10ns mlght not be affected by the
error in descrlptlon ‘

It is true in this case that Moss cotld have a,vmded the problem
of how to describe the right-of-way by simply describing the S14S15
of section 28 without any exception.” Any lease issued to him would
have excluded the right- of—way However, he Would have had to
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pay for this method of descuptlon by remlttmg rental for the entlre
: S%Sl/z without any diminution for the land in the right-of: Way and
his offer Would have been chargeable- Wlth the full acreage in- the ;
§%8%.

_Therefore, pursuanrb to. the authority delegwted to the Solicitor
by the Secretary of the Interior (210 DM 2.2A (4) (a); 24 F. R. 1348),
the decision appealed. from is reversed and the case is. remanded o
for further proceedlntrs in conformlty w1th th1s deelslon

ERNEST F. HOM,
Assistant:Solicitor.

' RUSSEL A. BEAVER
I, F. BEAVER

A-29847 ' Devided March 93,196

Color or Claim of Title: Generally—Color or Claim of Title: Applications

" A color of title‘application is properly rejected when a wsale: for-taxes to a
governmental agency has: interrupted. the statutory period: of a. 20-year
‘holding: in :good. faith adverse:possession-under claim or: color: of title within

-~ the'meaning of the Color of Title Act and an action to obtain possessmn by
the United States, the true owner, has been instituted prior to +the. end of
. 20 years from the date of the tax sale.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

-Russell A. and J, F. Beaver have. appealed to the: Secretary of
the Interior from a decision of the Division of Appeals, Bureau of
Land Management, dated November 1, 1962, which affirmed as
modified a Phoenix, Arizona, land office decision, dated April. 11,
1961, rejecting their color of title application, Arizona 030521. The
land office decision concluded that the land described in the appel-
lants’ application, the SEYNE1} sec. 20, T. 1 N., R. 23 W., G.&
S.R.B.M., Arizona, was patented to Cherry S. E. Carlin on January
30, 1914, under homestead Phoenix 017132, and was thus not under
the jurisdiction of the office. The Bureau decision. agreed that
the land was patented (Patent No. 381486), as stated, but concluded
that the land had subsequently eroded away and is no longer in
existence and that the appellants have presented no evidence pur-
'porting to-convey the land to them.?

© 1The: decision points' out that the land. in question  has acereted: to see. 4 T. 98, R, 22
B., 8.B.M., and is now considered part of California.
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The appellanr,s contend that, then' deed “preclsely desCrib‘es
__the sub]eot land and .that. the land does exist. and. can. be located

“either on the face of the earth or upon plats.” :

‘ Prior to'the time the appellants filed their application, the. United |
States instituted an -action to.condemn -the land. applied. for. By
decision dated December 31, 1963, the. United States District Court
for the Southern District of Cahforma, Southern DlVlSlOIl, in United
States:of Amiericoi v. 11.8 acres of lond, more or less, in the County
of Imperialy State of Caolifornia, et al., Civil No. 2468-SD-K, de-
cided that the appellants’ contention that they hold a vested interest
in the subject land under color of title cannot be sustained. The
court determined that, although & pateiit was issued in 1914, the
appellants have not maintained uninterrupted possession. for the .
necessary 20 years to qualify under the Color of Title Act, as-
amended, 67 Stat. 227 (1953) ; 43 U.S.C.-§1068 ef seq: (1958), since
.in, 1940. the land: was-taken by Arizona for delinquent taxes. and-on
'Febmary 18, 1942, the State. sold. the. property to- 'the predecessors
in interest of the appellants

The court stated :

O T]jé' time mu‘st‘ b'e' h’eldl to'c‘ommenc‘e fx‘."dm the date of' the Arizona

“rather than' from 1914 the dite of the Government patent to Carhn, for’
the reason that a sale for taxes to' a governmental agency interrupts the
statutory period. 3 Am: Jur. 24, Adverse Possession § 5. Here there was

no showing that. during’ the period: the State of Arizona claimed the property

for taxes between 1940 and 1942, that any of defendants’ predecessors in inter-

est or the Sfaté‘ of Arizona’ were in possession of the parcel. Defendants

. contend- that although' it- be' true thit the twenty-year period did mnot com-

mence’ until February I8; 1942; the twenty-year period elapsed: for the reason

_that. the Government. was not.-granted possession.in this’ action until June 14,

1962. However, it is uniformly held that an action to obtain possession by the

true owner interrupts the statutory period and that possession obtained.
through such action by the true owner relates back to the date of the bringing

of the action.. 3 Am. Jur: 24, Adverse.Possession §$91; Weber v. Commis-:

-sioners, 18 Wall 57, 21 L.Ed. 798 (1873). The complaint in the instant action

contains allegations: that the' Government. claimed title to'the land involved

and that it was only seeking to' condemn: the adverse intérest of’ the' defénd-

.dnts. | Furtherinore, a declaration of taking was filed fogether with a nomi-

nal deposit on the same day that the action was commenced on October 10,

1960, pursuant to: thie Declaration of Taking  Act, §258; Title 49 U.8S.C.A.

This "Alct provides: that whete a declaration' of taking i§ filed pursuant to the

‘Aet, title to the property veésts in the United States as of the date of the filihg

of declaration. See United States v. Dow, 357 U.8. 17 (1958).
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We concur in these conclusions and find that the appellants are not
qualified to assert a color of title claim against the United States.?
Thus, the contentions made by the appellants, set forth above, need
. not be discussed.?

Therefore, pursua,nt to the authorlty delegated to the Sohcltor by
the Secretary of the Interior (210 DM 2.2A.(4) (a) ; 24 F R. 1348),
the de01smn appealed from is afﬁrmed as mochﬁed

ERNEST F. HowM, .
- Assistant Solicitor:

- CLAIM OF F. W. MATTSON,
T-1204-3-64 (Ir)  Decided March 84, 1964

Inlgatmn Claims: Generally ) i v
Under Public Works Appropriation Acts, an award may be made only upon
‘a showing that the damage was the direct result of. nontortious activities of
employees of the Bureau of Reclamation.
Ii‘ngatlon Claims: Water and Water Rights: Seepage _
Under . Public ' Works Appropriation Acts, with respect to seepage claims,
- the lability of the Bureau of Reclamation is Limited to water. arising
from its own irrigation structures. . A claim cannot be allowed in the
-event the damage is eaused by pnvate irrigation. .

ADMINISTRATIV E DETERMINATION

F W. Mattson of Moses Lake, Washington, has filed a clalm
against the United States in the sum of $14,820* for crop losses in
-1962 on Farm Unit 38, Irrigation Block 83, Columbia Basin Project,
Washington. It is alleged_ that 114 acres of beans were destroyed
by seepage of water from the RB5J1 lateral, an irrigation canal of -
.the Bureau of Reclamation. o
" 2Thy ease record indicates that the,'public, land to which the accretion attached has
been at all times material subjeet to a reclamation withdrawal., If this is so/ the land
added by accretion fell within the withdrawal and was never open to the establishment -

.of .a'color of title claim. Awel Ursin, A-28310 (August 4,.1960).
3Ag to whether the eourt was the proper tribunal for the appellants to assert their

color of title claim in, see Besh, V. Humboldt Placer Mining Co., 371 U.S. 334, 338—340 .

- (1963).

... LAn initial claim was submltted by Mr."Mattson’s attorneys, Messrs. Ries and Kenison, .
by, Mr. ‘Charles T. Schillberg of.Moses Lake, Washington, for $10,350. By letter dated-
. December 10, 1962 the amount of the elaun was increased to $14 820- by clmmant’
attorneys.
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The cla1m has been subm1tted to us for determlna,tmn under the
Pubhc Works. Approprla,tmn Act, 1964 (77 Stat. 844).> That Act
* authorizes the payment of claims for damage to or loss of property‘
arising out of activities of the Bureau of Reclamation. ‘However,
this. authomty is. apphcable only with respect to claims which are the
direct result of some nontortious action by Bureau of Reclamation:
_ personnel. - 39 Op. Atty. Gen. 425, 498 (1940) ;. Harold D. Jensen,

"TA-227 (Ir) (March 14, 1963), 70 ID 9N orﬁbem Pacific Razlway
Co., T-560 (Ir.) (May 10,1954).

A direct cause has been defined as a cause without which the in-
jury would not have occurred, and which by itself is a self-sufficient
cause of the injury.? As apphed to seepage claims, the liability of

"the Bureau of Reclamation is limited to water arising from its own
irrigation structures. It cannot be extended to. damage caused
by private 1rr1ga,t1on4 The requu'ement of direct cause has been
stated as follows: ® : 4

Consequently, the record must show that seepage water from proaect ‘fa-
cilities alone, without contribution from. other sources, was sufficient to cause
the damage complained of. If, however, water from sources other than such

facilities was sufficient alone to cause the damage, any seepage contribution
from canals or laterals ‘must be considered as an’ indirect cause thereof.

" Farm Unit 38 was ‘operated by claimant in 1962 under lease from
Phil Anderson of Grandwew, ‘Washington. The unit is very ]nlly
The land slopes generally from the north and south to a low area’

in the center of the farm. The southern and h1ghest portion of the " -

farm is bounded by the RB5J 1 lateral Whmh delivers 1rr1gat10n
water to the unit. ’

. In 1962 claimant Mattson planted apprommately 152 acres of
beans.® The crop was spmnkler irrigated from a farm reservoir which
claimant built below the RB5J1 lateral. By June 15, 1962, after
about thirty days’ 1rr1crat1on, a wet . ares formed near the. center
of the farm As the Season progressed the wet area mcreased to -

4 The " claim cannot be eonsidered administratively under the Federal Tort Claxms Act'
(28 T.8.C., 1958 ed., Supp. I, sec. 2671 et seq.), since it is in excess of tha,t aet’s $2, 500 .
Jurisdictional limitation for-administrative determination.

- 3 Sanguwinetti v.. United States, 264 U.8. 146 (1924)

“ Isabelle 8. Gorrell, T-616 (Ir.) (March4 1954). ... . T o

.3.Ohicago, Milwaukee,.8t. Poul, and Pacific leroad C’o T—1001 (Ir.) (May ;8 1960) H
Howard D Gallentine, T—QSO (Ir) (May 5,. 1960), 67 ID 191 Ralph E Osborne, T-832
(Ir) (September 17,.1959). . . -

s Farm ;Unit 88 has .65 acres of Class 6 m)mrmgahle land interspersed w1th the irrxgable,'
land. In plantmg the beau erop, Mattson ignored the classification and put’under cultic
vation approximately 40 acres of this Class 6 land.

\
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approxllnately 6‘0 Aacres, and a pond of standmg water formed. Ad-
'/ jacent areas of the farin’also became ‘too soft to support harvestmg
equlpment On August 20, Mattson ceased 1rr1gat1ng and ‘by “Sep-
tember 25, the pond of water had disappeared. From the 152 acres’
planted the claimant was only able to hatvest 38.5 acres of beans’
ih the northeast corner of the unit~—the remammg 114 acres: bemv‘
~ either unharvestable or unproductlve ‘
The investigating officer’ in-his report © found that the wetness
- on this unit was not directly caused by leakage from -the RB5J1'
lateral, but rather was the result of farm irrigation  runoff. ‘
“This finding is supported by tests made by the Bureau of Reclama-
_tion in 1962 and 1968. These tests show an extremely small; leakage
* ratein this reach of the lateral. . Coupled with this is the fact that
the farm was wet only in 1962 when claimant 1rr1gated In 1961
and 1963, when no 1rr1gat10n was practiced, the farm was dry al-
though the lateral in those years was operated and mamtamed in
the same manner as in 1962. o
There is in .addition:.very substantial -evidence that the wetness
on the unit was caused by claimant’s own irrigation water. Under-
lymg the unit is an impervious bedrock much like a saucer which’
severely .restricts. sub- surface dramage In 1962, claimant. applied
2.5 acre feet of water to the bean crop over a 90-day period. Beans,
being a shallow rooted crop, would consume only a small portion
of this applied water.® In addition, the claimant’s spinkler pond was
‘unlined and constructed by merely excavating the top,soil to caliche,
which is hlghly porous. Water from these sources would readily
drain toward the center of the farm and there- be retained by the ,
* underlying bedrock and cause the damage.
Based on this evidence, we find that the clalmed crop loss was
not, caused by the Bureau of Reclamation’s canal. :
‘The amount of water contributed by the lateral is almost negllgl-
ble in compa.rlson to the runoff omﬁ farm 1r1'1gat10n which is vastly
~greater. " Tn addition, the’ fact that no wet lands appeared in 1961
and " 1963, When the unit- ‘was ‘not 1rr1gated ehmmates the - RB5J 1

: 7On January 9, 1964, the ﬁndings of "the investigating ofﬁcer ‘were submitted by the
T'ield Solicitor; Ephrata, Washington, to theL claimant and his attorneys for eomment or:
additional evidence. No reply was received.

s Beans have an’ approximate consumptive use of only 13-inches. of water 'as compared
to alfalfa, a deep rooted crop, wh.ich hag a consumptive use ‘of about ‘83 inches. It is
~ interesting to note that Farm Unit 71, which adjoins on the" east and is geolog-lcally’
simllar to: Farm Undt 38, raised an alfalfa cnpp jzhereon without seepage problems ’
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la,teral as. & faotor of dlrect cause It is therefore my conclusmn
that :the ﬁndmgs of the mvestlgatmg officer .are sound and based
on.the evidence appearing in the record.

. Accordingly, the claim of.F. . W, Mattson is . denied under the
Pubhc Works Approprlatlon Act 1964.

"Epwarp’ WEINBERG,
Deputy S olzcztor

'ROBERT VERNIE LaBELLE
TA-1355. - Deoided March 30, 1964

Indian Lands: Descent snd Distribution—Rules of Practlee Appeals*
Standmg to- Appeal

Where reégulations (25 CFR:15: 19) prov1de an appeal to. the Secretary of
‘the Interior by a party aggrieved by a - decision of :the Examiner - of
‘Inheritance on .a. petition:for rehearing, an:appeal which is:based ‘on
smatters -which-were not ‘before: the: Examiner on:the petition- for: rehear-
ing will be dismissed.

APPEAL FROM ‘A DECISION BY AN EXAMINER OF INHERITANCE

‘Thisis;an:appeal from .an order of :an Examiner of Inheritance
which denied a petition for: rehearing in.the matter of: determining
the heirs of Robert Vernie LaBelle, deceased: enrolles No 5164 of
the Fort.Peck Indian Reservation in Montana. :

Robert. Vernie LaBelle died intestate August 8, 1960, and as a
result of a hearing held on June 13, 1961, at Poplar, Montana, for
the purpose of determining heirs, Roberta Ann LaBelle was deter- .
mined to be the decedent’s issue and sole heir. The Examiner of
~ Inheritance entered an order to that effect on March 14, 1963. The
determination of heirship was based largely on the testlmony of the
appellant, Mrs. Leona Crispino, mother of the decedent, given at
the June 13 hearing.

On April 19, 1963, appellant. petitioned the Examiner of Inherit-
ance to “reopen” the matter on the ground that there existed claims
against the estate in the amount of $3,500 all of which had not been

.presented during the June 13, 1963, hearing. While the petition
failed to meet the Xrequirements of Part 15 of Title 25 of the Code of
I‘ederal Regulatlons Wh1ch governs pe't1t1ons for rehearmg and Te-
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opening, it was treated as a valid petition insofar as the Examiner
of Inheritance passed upon the sufficiency of the grounds therein
 alleged. He ruled that even if a rehearing were ordered the claims
would have to be disallowed on grounds of waiver and on grounds
of their being claims of a general creditor against an estate valued
- at less than $1,500, the payment of which is prohibited by 25 CFR

1525 (b) . when' the decedent is survived by a minor child. There-
after this appeal was filed solely on the ground that there is new
~ evidence bearing on the question of identity of the decedent’s heirs.

"The appeal provisions, 25 CFR 15.19, which govern this case allow
an appeal by a person aggrieved by an Examiner’s action on a peti-
tion for rehearing. The grievance must arise from the Examiner’s
action on the petition, and the right of appeal does not acerue until
_+the Examiner has acted. = See Estate of John Naronjo, TA-95 (April

30, 1953). 'The petition for rehearlng In this case dealt only with
claims against the estate. It raised no quesztlon on heirship, which
is the only question raised on appeal.

Because the appeal, as presented in the Notice of Appeal ﬁled‘
September 30, 19683, (the time for submitting written arguments to
the Secretary havmg expired on November 29, 1963) does not relate
to the subject matter upon which the Hearing Examiner acted in
denying appellant’s petition for rehearmg, the appellant was not ag-
grieved by that decision-and her appeal is dismissed pursuant to the
authority delegated to the Solicitor by the Secretary of the Interlor
(210 DM 2.A.(3) (a), 25 F.R. 1348)

EDWARD‘WEINBERG, »
‘Deputy Solicitor.
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DUNCAN MELER
' : SAMUEL W. McINTOSH
A-30071 .
A-30081 ‘
A-30106 " Decided, Apml.@ 1964

0il and Gas Leases Appheatlons

0Oil and gas lease offers which do niot draw first priority in a.drawing of simul--
taneously filed offérs may be conditionally rejected, subject to reinstatement
in the event offers with higher priorities do not ripen into leases.
il and Gas Leases: First Quahﬁed Appheant——Oﬂ and Gas Leases Gen-
' era.lly—-—State Laws
- A protest by a junior offerer in a drawmg of s1mu1taneously filed oil and gas
leage offers which charges disqualification of a senior offeror because the
senior offeror is married to another offeror so that neither was actually the
sole party in interest in the separate-offers filed is properly dismissed in
.7 the absence of any proof that either of the two offerors in question was not
- -acting in his own behalf and that under the law of the State in which the
land applied for lies a married person cannot hold or acquire prOpérty for
his sole benefit without the other spouse’s consent.

APPEALS FROM THE BUREAU OF LAND MANAGEMENT

Duncan Miller and Samuel W. McIntosh have separa.tely appealed .
to the Secretary of the Interior from decisions of the Division of Ap-
peals, Bureau of Land Management, dated May 22, 1963, June 10,
1963, and July 8, 1968, respectively, which affirmed two decisions.of the ‘
land office’ at Sacramento, California, dismissing Miller’s protests
against the issnance of oil and gas leases to offerors whose offers drew
higher priority than his own in drawings of simultaneously filed offers
and affirmed a decision of the Division of Field Services land office
conditionally rejecting MecIntosh’s lease offer and dismissed his pro-
test against mclusmn of two-offers which drew higher priorities than
his own.

The appeals 1nvolve noncompemtlve lease oﬁers filed pursuant to sec-
tion 17 of the Mineral Leasing Act, as amended, 74 Stat. 782; 30

- U.S.C. §226 (Supp. IV, 1963), or the Mineral Leasmg Act for Ac- '
quired Lands, 61 Stat. 913 (1947) ; 80 U.S.C. § 851 et seq. (1958), and
the regulations contained in 43 CFR 1963 rev., 192.43, 2004, and
295.8. Inasmuch as all of the appeals involve essentla,lly the same
issue, they are consolidated in this decision.

 Miller has protested the issuance of oil and gas leases Sacramento
065932 to Joan Witmer and Sacramento 068802 to Harold M. Bosworth
in preference to his own offers Sacramento 065912 and 068348, respec-

- tively, and the determination that five lease offers had priority higher

than his offer 073844 for the same lands. MecIntosh has protested the
inclusion in a drawing of oﬁ'ers BLM-A 068123 filed by Phil Rodsky,

711.D. No 4
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and BLM-A 068128, filed by Rita Wasserman, both of Wh1ch drew
higher priorities than his offer BLM-A 068120.

Although some of Miller’s allegations are not exphclt the substance
of all of the protests is that the husband or wife of each of the offerors
drawing higher priority also filed an offer for the same land at the .
same time. Such filings, it is alleged, constitute a scheme for increas-
ing the numerical chances of those offerors for success in the drawing
and result;in an unfair advantage over other offerors: - '

The Department lias previously«considered: similar oharges that
filing of simultaneous-lease offers for the same land by husband and
wife is collusive and contrary to the Department’s regulations, and
it has held that the relationship of husband and wife does not prevent
the filing of competing oil and gas lease offers. Duncan Miller, A~
29735 (September 17, 1963). McIntosh admits his familiarity with
the Department’s ruling‘but contends that the Department has di-
rected its attention only to the qualifications of husband and wife as
leaseholders and has failed to distinguish between qualified lease-
holders and qua,hﬁed applicants.

This contention is without merit. The Department has held that
a husband and wife may each hold, in his or her own right, the maxi-
mum acreage in oil and gas leases authorized for an individual or
association in any one State, regardless of State laws pertammg to
property rights of husbands and wives.  Solicitor’s Opinion, 64 I.D.
44 (1957). Tt must necessarily follow that if each may hold the maxi-
mum acreage independently of the other each is qualified to apply for
a lease of the same tract of land in competition with the other or any

“other interested applicant, the offerors being qualified in all other
respects. In short, nothing in the statutes or the regulations precludes
a hushand and Wlfe from engaging in separate and 1ndependent oil
and gas leasing operations.

The Departmen*b is fully aware that husbands and wives may take ad-
vantage of the opportunities afforded them by the law and may engage
in the filing of offers that are, in fact, collusive. Tt is equally possible
that collusive filing may be practiced by other offerors whose relation-
ship is not so readily identified as that of husband and wife. How-
ever, in the absence of any evidence that a husbhand and wife actually
represent a common business interest and that the statement made by
each with respect to his offer that he is the sqle party in interest is not
true, the filings are not found to be collusive, and the parties are quali-
fied lease offerors. The appellants have alleged no more than that
some of the eompetmg offerors are married to other offerers this
affords no basis for rejecting their offers.

McIntosh also alleges that it is inherently unfair for a husband and
wife to participate in a drawing because, as a matter of law, sach has
an interest in the offer of the other. He, however, offers nothing in
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support of his premise, and, aside from the contingent interests of
curtesy and dower, which are not pertinent for our purposes, there
seems to be no basis for so sweeping an assertion. However, it is
unnecessary to treat the contention in general because the laws of the
States in which the lands involved in these appeals lie, California and
West Virginia, permit a husband and wife to own and convey property
and to contract without the other’s consent and for each’s sole-interest
even though, in the case of California, it is a community property
State. 2 W. Va. Code ch. 48, §4781 et seq.; 10 Cal. Jur. 2d Com-
munity Property §§ 43, 21; 26 id., Husband and Wife §§6, 40, 41. -
Thus, so far as the present appeals are concerned, a claim of unfairness
cannot rest solely upon the existence of a marital relationship between
two of the offerors. ‘ _ ‘ o

Appellants’ protests were, therefore, properly dismissed.

In addition to the issue raised by the protests, McIntosh has ap-
pealed from the conditional rejection of his offer upon the determina-
tion that it did not receive first priority in the drawing. His prinei-
pal contention is that the Bureau’s procedure in conditionally rejecting
offers, subject to' a right of reinstatement if offers having a higher
priority are disqualified, is inconsistent with the Department’s regu-
lations. In substance, he contends that the Bureau’s procedure is not
authorized by the Department’s rules of practice and there is a- possi-
bility that an offeror may be deprived of his rights by failure to appeal
from a conditional rejection of his offer if the Bureau’s procedure
should be changed in the meantime.

The same contentions as those now urged upon the Depa,rtment have
previously been considered at length, and, while flaws in the Bureau’s
procedure have been acknowledged, the procedure has not been shown
to be inherently unfair to any offeror, nor has it been found incompati-
ble with other practices or regulations of the Department, nor has any
complainant been found to be deprived of any right by the conditional
rejection of his lease offer. Robert B. Nation, Theodore B. Barker,
A-29071, A-29523 (December 5, 1962); Katherine M. Barker, A~
29566 (November 26, 1963) ; Robert B. Nation, A~29822 (February 18,
1964). The appellant’s arguments are not persuasive that a different
conclusion should be reached here:

It may be noted that the Department has recently adopted new regu-
lations which eliminate the procedure complained of by MecIntosh.
See 43 CFR 3123.9, 29 F.R. 4519 They will not, of course, affect this
decision.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (210 DM 2.2A.(4) (a); 24 F.R. 1348),
the decisions appealed from are affirmed.

Ernest F. Hom,
Assistant Solicitor.
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WILLIAM B. COLLISTER

A-30116 ' Decided April 16, 1964

0il and Gas Leases: Description of Land

Under regulation 43 CHFR 3123.8, which requires that oil and gas lease offers
for lands shown on protracted surveys include only entire sections of land
or describe all of the lands available for leasing in each section by legal
subdivisional parté, where only a portion of a section is available, it is not
proper. to reject an offer for such land which describes all of the land. in

~ the section with a statement that the offer is.to be deemed to include all
of the land in the described section which is available for lease if the offer
is .accompanied by the first year’s rental payment for the entire section.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

William B. Collister has appealed to the Secretary of the Interior
from a decision dated August 2, 1963, whereby the Division of Ap-
peals, Bureau of Land Management, modified and affirmed a decision
of the Colorado land office rejecting his noncompetitive oil and gas
lease offer filed pursuant to section 17 of the Mineral Leasing Act, as
amended, 74 Stat. 782 (1960), 30 U.S.C. § 226 (Supp. IV, 1963).

On November 15, 1962, Collister filed lease offer Colorado 096913 for
all of the land avalla,ble for leasing in sec. 6, T. 2'N., R. 89 W., and
sec. 1, T.2 N, R. 90 W., 6th P.M., Colora,do The land office rejected
the oﬁer because the la,nds were embraced in prior oil and gas leases
Colorado 012761, 014367, 016342 and 021078, and any of the lands
which might have been available had not been posted for filing in
accordance with 43 CFR, 1964 rev., 192.43, now 43 CFR 3123.9, 29
F.R. 4519.

- The Division of Appeals found that there was no indication that
any of the lands which might be available for leasing were included
in canceled, relinquished or terminated leases, thus requiring posting
as provided in the cited regulation. It further found that the SE14
sec. 6, T. 2 N, R. 89 W, and the S145SE14 sec 1, T. 2 N, R. 90 W,
appeared to be available for leasing, but that the appellant’s lease
offer was properly rejected since it did not describe the available lands
by subdivisional parts as required by 43 CFR, 1964 rev., 192.42a(c) (1),
now 43 CFR 38123.8(c) (1), 29 F.R. 4519. :

The appellant contends that he did comply with the regulation, since
‘the regulation provides that if it is not feasible to describe land by
subdivisional parts, the offer must describe the entire section and
contain a statement that it shall be deemed to include all of the land
in the section which is available for leasing.

A1l of the lands embraced by the appellant’s offer are in unsur-
veyed. townshlps in the Routt National Forest. The four leages cited
in the land office decision described, by metes and bounds, lands which
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included all of what would, supposedly; when surveyed, be sec. 6, T.
2 N, R. 89 W., and sec. 1, T. 2 N,, R. 90 W. Upon the approval,
subsequent to the issuance of those leases, of protracted surveys of
the two townships in question, tracts of land approximating the SE14
sec. 6, T. 2 N, R. 89 W., and the S14SE1/ sec. 1, T. 2 N., R. 90 W., -
were found. to be not included in the description of any existing lease.
Thus, it appears that the Division of Appeals was correct in its con-
clusion that those tracts had not been under lease, and posting in the
land office was not a prerequisite to the leasing of the tracts.

However, the decision would appear to place an unduly narrow
construction upon regulation 48 CFR 8123.8(c), which provides that:

When protracted surveys have been approved and the effective date:thereof
published in the Federal Register, all offers to lease lands shown on such pro-
tracted surveys, filed on or after such effective date, must, except as provided
below, include only entire sections described according to thé section, township,
and range shown on the approved protracted surveys.

(1) -An offer may include less than an entire protracted section where only
a portion of such a section is available for lease. - In such case the offer must
describe all the available lands. by. subdivisional parts in the same manner as
provided in paragraph (a) of this section for officially surveyed lands. If this
is not feasible, as e.g., in the case of an irregular section, the offer must describe
the entire section and contain a statement that it shall be deemed to include all
of the land in the described section which is available for lease.

The clear intent of the regulation is to facilitate the leasing of lands
in protracted surveys by entire sections and to eliminate small un-
leased tracts surrounded by leased areas. Thus, an offeror is required
to apply for all of a section, or, if only part of the section is available
for leasing, he may apply only for that part but must describe all of the
available land in the section in the same manner as in describing
surveyed land. - However, the language is permissive as to the manner
for describing the land when only a portion of a section is available,
i.e., the offeror is not precluded from describing the entire section if
only part of it is available for leasing. The offeror may, in that event,
describe the entire section, remitting with his offer the first year’s
rental for the entire acreage as required by 43 CFR 3123.2(b), 29 F.R.
4517, or he may describe only the subdivisions that are available for
leasing, remitting the correspondingly smaller rental for that acreage.

The Department has never required the rejection of a lease offer
merely because it described land that was not available for leasing.
On the contrary, if an offer describes an entire section of land and only
one quarter of that section is available for leasing, a lease is issued for
that quarter and the offer is rejected as to the balance of the section.

1 See former provisions of the regulation (24 F.R. 4141) and Departmental decision
interpreting the effect of those provisions (Jack V. Walker, A—29402 ete. (July 22, 1963)).
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See Charles J. Babington, 71 1.D. 110 (A-29688, March 20, 1964).
Had the appellant omitted his reference to “all of the land in the de-
scribed sections which are available for lease,” his description would
have been clearly acceptable. Iam unable to see any reason for a dif-
ferent result in the present situation. - _

The appellant’s lease offer was accompanied by the rental payment
for 1,348 acres, the total acreage of the two sections applied for. No
additional burden was imposed upon the land office by the appellant’s
statément that his offer was deemed to include all of the Jand available
for lease. Whether the offer had described all of the sections without
qualification or had described the particular subdivisions thought to
be available, it would have been incumbent upon the land office to make
a-determination as to the exact land available for leasing. Had the
appellant described only the subdivisions, and the land office found
other adjacent land available, the offer Would have been subject to
rejection. 43 CFR 3123.1(d), 29 F.R. 4517. . Moreover, the unleased
tracts may not correspond exactly with the respective legal subdivi-
sions. - It was, therefore, quite natural that,in view of some uncertainty
as to what was the exact description of the available lands, the appel-
lant chose what appeared to be the safest description. The purpose of
the regulations is to insure the orderly leasing of the public lands, not
to impose unnecessarily burdensome technical requirements upon. ap-
plicants for the use of those lands. Accordingly, the rejection of the
appellant’s lease offer for the failure to describe each subdivision was
improper.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (210 DM 2.2A (4) (a) ; 24 F.R. 1348), the
decision appealed from is reversed, and the case is remanded to the
Bureau of Land Management for further action consistent with this
decision. : :

Erxgst F. Hom,
Assistont Solicitor.

ATHERTON SINCLAIR BURLINGHAM ET AL,

-A-30118 Decided Apml 16, 1964
Public Lands: Classification—Taylor 'G-razmg Act: Classiﬁcatidn—State
Selections

_ State selections in satisfaction of a 1eg1s1at1ve grant of public land are pre-
ferred. over conflicting pnvate applications even'though the State application
.may have been filed subsequent to the private apphcatlon if the interval
- between the two filings is -not so great as to indicate. that the State falled .
to exercise reasonable diligence in exercising its selection rlght
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Public Lands: Classmcatmn-—’.l‘aylor Grazmg Act GIaSSIﬁcatmn—-State
Selections '
The filing of a State sélectlon appllcatlou w1th1n s1XVWeeks after the ﬁlmg of.
public sale applications for the same land evidences reasonable diligence by
‘the State in the exercise of its selection right so that the State application
- merits consideration with the public sale applications and allowance unless
- -such allowance would serve the 'public interest less effectively than allowance
of the public sale applications. .
Pubhc Lands: Disposals of—State Seleetlons

: The statutory grant. of a G-month preférence period for the filing of State
-selection applications after every revocation of a withdrawal of:public land
within 10 years after August 27,1958, is entirely consistent with the existent
departmental policy of permitting the public interest in the satisfaction of
a legislative grant of public land to a State to tip the scales in favor of the
State in the Department’s consideration of a State selection application
and a conflicting application for the initiation of private rights in the land.
State Selections '

The period of delay in the filing of a State selectlon apphcatlon by which the
d111gence of a State in ‘exercising its selection right is measured runs from
the time an apphcatmn for the acquisition of prlvate rlghts in’ pubhc land is

. filed until the State selectmn apphcatlon is filed. ‘

APPEAL FROM THE BUREAU oF LAND MANAGEMENT

Atherton Sinclair Burlingham and. Hllda S. Burlmgham have ap-
pealed to the Secretary of the Interior from a decision dated June 5,
1963, of the Division of Appeals 6f the Bureau of Land Management
Whlch vacated a land office decision dlsmlssmg their protests to suspen-
sion of their public sale applications covering certain public land in
New Mexico on the ground that the State of New Mexico had filed an
application to select some of the same land; New Mexico 0321650, and
that, because the State had exercised” reasonable dlhgence in- the at-
~ tempted exercise of 1ts right to select, its application was entltled under
Bureau policy to priority over the private apphcatlons ‘

The Division of Appeals vacated the land office decision on the
grounds that the validity of the State selection application had not
been considered and that a determination had not been made as to the
applicable Jaw under which the lands are subject to disposal.” The
decision directed that the case files be returned to the land office for
further: appropmate action without, however, giving any directive as
to what further action would be approprlate 1n the present posture of
the conflicting apphcatlons :

In this state of affairs, the Burhnghams 1n51st that further actlon n
the land office’ would be prejudicial to their rights since, in the absence
* of instruction from the Bureau, the land office would persist.in its
announced purpose to‘afford the State’s application priority over their
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applications and they have prosecuted their appeal from what they
regard as a decision only ostensibly in their favor, in order to-obtain
the exercise of the Secretary’s supervisory jurisdiction in the matter.

To understand fully the basis for the protests and the situation
as it existed when the public sales applications were suspended, cértain
- facts must be reeited.

All of the land now covered by the State s-application and most of
the land covered by the Burlingham applications was withdrawn for
reclamation purposes in 1914.- While the land was in that status, it
was, of course, not available for disposition under the provisions of
the public sale law, Rev. Stat. § 2455 (1875), as amended, 43 U.S.C.
§ 1171 (1958),* or in satisfaction of the lien selection rights granted
to the States under Rev. Stat. §§ 2275 and 2276 (1875), as amended,
43 U.S.C. §§ 851, 852 (1958), amended 43 U.8.C. § 852 (Supp. IV
1963).

The act of August 27 1958, 72 Stat 928 43 US.C. §8 851, 852
(1958), generally amended the provisions of the Revised Statutes re-
lating to the selection of lands by the States.in satisfaction of de-
ficlencies in their school grants and provided, in subsection (c) of
§ 2276, that upon the revocation, not later.than 10 years after the date
of approval of that act, of any order of WlthdI'&W&l in whole or in
part, the order taking such action

* % % ghall provide for a penod of not less than suc months before the date
on ‘which it otherwise becomes effective in® which the State .or: Territory in
which -the lands are situated shall have a preferred right of application: for

selection under this section * L

According to the present record, the State of New Mexico was noti-
fed on December 16, 1960, of-the. proposed restoration of certain lands
in the 1914 . Wlthdra,wal and the State indicated that it intended to
exercise its selection right under the 1958 act. -Thereafter, and prior
to the actual revocation of the withdrawal, the State, on June 26,
1961, filed an apphcatmn (New Mexico. 0164:24:8) to seleot some Of the
land to be restored.

Thereafter, on September 25 1961 by Public Land Order No. 2509
26 FR 9228, the revocation was made Under the terms of that
order, the lands affected thereby were Testored to the opera,tlon of
the publlc land laws with the proviso that:

* % ¥ until 10: 00 a.m., on March 27, 1962 the State.of New Mexmo shall have
a preferred right to apply to select the lands in accordance w1th subsectmn (c)
of section 2 of the act of August 217, 1958 = = = :

On September 18, 1962, the State was notlﬁed that its apphcatlon
for seleetmn ﬁled on June 26 1961 was premature, havmg been ﬁled

1’.IJh:e Burlmghams attem.pted to acquire the land covered, by ‘their -present apphcatwns
while a.part thereof was. in a withdrawn status. . The rejection of. their applications ingofar
as it covered the withdrawn land was affirmed in Atherton 8. Burlmgham and Hilda 8.
. Burlingham, A—29029 (August 6, 1962) .
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Whlle the land was still § ina Wlthdrawn status, and on September 20,

1962, the State withdrew its application and notified the land ofﬁce
that a new selection apphcatmn would be filed. The State filed its
new apphcatlon, New Mexico 0321650, on October 16, 1962.-

" Meantime, however, the Burhnghams had filed thelr public- sale
ftpphcatlons Those applications were filed on September 4, 1962,
the first day on which applications for the sale of public 1ands could
~ have been filed followmg the enid of the moratorium on the filing of

such applications announced by the Secretary of the Interior on

February 14,1961,

The notices of suspensmn of the Burlingham applications, out, of
which the protests grew, followed on January 10, 1963.

In their appeal to the Secretary, the appellants contend that, because
the State failed to file an apphcatmn to select within the preference
period, ‘it lost the statutory preference and any apphcatlon that it

filed after the end of the preference period is junior to any applica-
tlon that was filed. earlier. They coitclude that becatse the State had

. no right of priority, it is munatemal whether or not it acted with rea-

sonable diligence but, in any event, it elea,rly failed to act with dili-
gence since its apphcatlon was not filed until more than a year after
- the land became available for its selection.

- These views seem to refléct a lmsconceptlon of the situation. = Ttis
clear- that the-State failed to file within the preference period and
thereby lost all of, the advantages that inhere in the statutory grant of
an_absolute preference Its appllcatlon, filed almost six weeks after -
-the public sale applications were filed, is therefore a nonpreference-

right application so far as the statute is concerned. It is, however, an
apphca,tmn filed by a State in the exercise of its statutory right to
receive a specified acreage in full’ satlsfactlon of a legislative grant
of pubhc land. . As such, it is entitled to consideration with other
. applications for the sarne 1and and to a,llovva,nce, 1f it is allowable, even

“though a confhctlng apphca,tlon Imght be allowed but for the existenice
of the State selectlon appllcatlon OZaf H. [/vefr'son et aZ A—28810
(July 19,1962). ;

In Nelson A. Ge'rttula, 64 1. D 295, 229 (1957), the Department stated
that a seleetlon apphcatmn proﬂ'ered by a State in the exercise of-a
lieu selection right should, as 4 ‘matter of principle, be honored over
‘ competmg applications for the initiation of private rights in the same

Jland even though the apphca.tmns for private rights may more nearly
- conform to the characteristics of the land. The decision indicated
_ that both kinds of apphcatlons are to be considered together and the
‘public interest in the full satisfaction of 1eglslat1ve grants of publice
. land to the States will be allowed to tip the scales in favor of a State
even though the’ land may be equally well adapted to the d1fferent
- 730-483—
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purposes | ]ndlcated by the conflicting apphcatlons And in the apph- :
cation: of this principle, consideration will be afforded to the State -
apphcatlon whether it was filed earller, contemporaneously, or within
a period fo]lowmg the filing of the conflicting application or apphca- :
tions which is sufficiently restricted to indicate that the State acted
with reasonable diligence in preparing and ﬁhng its apphcatlon
Tt is true that the Congress has made explicit provision in favor of
States for a preference period of 6 months’ duration to be OpBI'Etthe
throughout an interval of 10 years from August 27, 1958, in ‘every in-
stance of the revocation of a withdrawal of public land Thus, it
appears that the effect of the statute establishing the preference is to
encourage the States to make selections in satisfaction of their public
land grants as rapidly as possible (H.R. Rep No. 2347, 85th, Cong.,
2d Sess. 5. (1958) ),-but it does not, of course, compel them to do 0.
Herce, one must suppose that States seleetlon a,pphcatlons W111 con-
tinue to be filed after the preference right to filé has terminated. - Since
the Stateselection. preference it temporary in nature, Tam unable to
accept. the- appellants’ argument that the statutory prov1s1on for the
area of State selection whlch amends ex1st1ng admm1strat1ve pollcy-
to conform thereto so that the Secretary of the Interior no longer has
any discretion in the:consideration of State selectlon apphcatmns and
conflicting. applications for prlva,te rlghts The appellants have
furnished. no evidence. of a leglslatlve intent, to that effect. ' "
On the contrary, before the, OOngress granted a State selection the
preference mght descmbed the Department had recognized that a
State selection apphcatlon proﬁ'ered pursuant to a legislative grant
of public land evidences a claim rising from a hlgher source than the
apphcatlon of a person who seeks to avail hlmself of the prlvﬂege of
acqmrmg a portion of the pubhc domain, The Congress did ot in-
clude in the preference prov1310n of the 1958 act any. inconsistent pro-
vision which casts any doubt upon the vahd1ty of the. Department’

previous evaluation of State. lieu selection rights. or the _procedures
_which reflect such evaluation. Hence, I am persuaded that the statu-
tory 10-year period, affording an absolute preference right for the filing
of State selection applications is entirely consistent with the Depart-
ment’s established -conception of the nature of a leglslatlve grant, of
public.land and with the Department’s, established procedures for the
" consideration of selection apphcatlons and conﬂlctmg applications for

the -initiation -of prlvate rights in ‘public lands Of Union OzZ a

Gompony of California, A-29905 (Maxrch 30, 1964). .

- 'This does not mean, however, that a. nonpreference—rlght State selec-
tion application is-entitled to priority of consideration ; only that such
application and apphcatlons for the mltlatlon of prlvate rlghts in
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the same pubhc la,nd are to be considered at the same time and a
decision reached as to the sultablhty of theland for the different pur-
poses indicated in the two applications. Thus, in this instance, the
land office is now called upon to determine whether the land described
in the conflicting applications is proper for acquisition by the State
of New Mexico in satisfaction of the deficiency in its school grant or
whether it would be proper to order the land into market to be sold.
If the State selection application is in proper form, if the records
indicate that the State is entitled to indemnity for the land for which
- indemnity is sought, and if the land is suitable for State acquisition
and need not be retained for some public purpose, the State’s applica-
tion should be granted, even though, in the absence of the State ap-
plication, the land could be classified as suitable for public sale. If
the State application is not in proper form, if the State is not entitled
to indemnification for the land which is the basis of its request.for
this land, or if the land cannot properly be classified as suitable for
dlsposmon in satisfaction of a State grant, the State’s application
should be rejected. If there are no defects in the public sale applica-
tions, In the event of rejection of the State application, these applica-
tions can be allowed if it is determined that the land is suitable for
public sale and if any reason that may have precluded a favorable
classification for State selection is not also a bar to pubhc sale. .
Consideration of the applications in this manner is proper, how-
ever, only if the State application is entitled to consideration because
the State exercised reasonable diligence in presenting it following the
filing of the Burlingham applications. In previous decisions, the De-
partment has held that 11 months’ delay after the filing of an applica-
tion seeking private rights does not constitute reasonable diligence on
~ the part of a State (Nelson A. Gerttula, supra), but that a delay of 6
months (Gerald Koltermon et al., A—27735 (November 20, 1958)) or
of 8 months (George E. Fahey, A-27606 (November 4, 1958)) is
within the limits of reasonable diligence. Accordingly, it is apparent
that a delay of six weeks need not require a conclusion that the State
failed to proceed with reasonable diligence. The appellants’ conten-
tion that the period of delay by which the diligence of the State is
measured commenced when the land became available for selection by
the State cannot be accepted in lieu of the date of the conflicting
application from which the diligence of a State has previously been -
measured since the problem thus presented is whether the applicant
for private rights will be measurably affected by possible changes in
conditions during a period between the filing of his application and
that of the State selection application. Obviously, the applicant can-
not suffer -detriment because of a lapse of time which occurs before
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his application is filed. Therefore, the period by which the reason-
ableness of the diligence exhibited by a State is measured runs from
the time that the application for private rights is filed.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (210 DM 2.2A (4) (a) ; 24 F.R. 1348), the
case is remanded for consideration of the State selection application
and the public sale applications in accordance with the views set forth

" in this decision.
Exrnst F. Howm,
Assistant Solicitor.

APPEAL OF R & M CONTRACTORS, INC.

IBCA-325 Decided April 21,1964

Contracts: Changes and Extras—Contracts: Additional Compensatlon——-Con-
tracts: Contracting Officer

A contractor is not entitled to additional compensation where the extra work
on which the claim is founded was performed outside of the paylines estab-
lished by the contracting officer pursuant to his contract authority. Under
such circumstances the work was unnecessary and the contractor was 2
mere “volunteer” with respect thereto.

Contracts: Interpretation-—Contracts; Specifications——Contracts: Drawings

Where the contract specifications and drawings are not ambiguous, there is

no need to construe the contract. 'The contractor’s interpretation being
unreasonable, the doctrine of contre proferentem does not apply.

Contracts: Delays of Contractor—Conracts: Changes and Extras—Contracts:
Performance ’ '

A contractor is entitled to an extension of time pursuant to the Clause 5 of
Standard Form 23-A (April 1961 edition) where unforeseeable overruns
of estimated quantities delayed the performance of the contract. -

BOARD OF CONTRACT APPEALS

" The contractor has appealed timely from the Findings of Fact and
Decision of the contracting officer dated March 30, 1962, which denied
the contractor’s claims concerning measurement and payment for serv-
ices and materials, and as to excusable delay. The aggregate value of
the claims is $8,150.

On August 9, 1961, the contractor was awarded a contract in the
total estimated amount of §90, 788 for 18 items of work and supplies,
based (with one exception) on estimated quantities and unit bid
prices. Standard Form 23-A (April 1961 edltlon) was included in
the contract, as well as certain other provisions and spemﬁcatlons

. Liquidated damages of $50 per calendar day were specified for delay
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in completion of the work, which was requlred to be completed within
50 days after receipt of notice to proceed.

The contract describes the principal components of the work to be
performed near Yuma, Arizona, as follows:

a. Barthwork for and construction of approximately 2.5 miles of unreinforced-
concrete lined channel, having a bottom width of 2 feet.

b. Harthwork for and construction of structures, including siphons, siphon
with metering structure outlet, and pipe drop outlet.

c. Furnishing and installing metal bridge railings and open flowmeter.

Claim No. 1—Measurement and Payment for Embankments—§7,600

Contract Drawing No. 6 (423-300-158) is entitled “South Gila
Valley Pump Outlet Channel No. 2. Typical Sections and Lining
Details,” It is conceded by the Government that the drawing pre-
seribed minimum dimensions for embankments, and this can readily
be seen by examination of the “Typical Section” portion of Drawing
No. 423-300-158.. The left side of the section shows an embankment
“In Cut” area while the right embankment is “In Fill.” Thetop width
of each embankment is shown as “3’0’" Min.,” while the height of each
is shown as “1’0”” Min.” ‘

The contract provides, in substance, that the actual (or maximum)
dimensions will be determined by the contracting officer. Subpara-
graph (b) of Paragraph 86—Drawings, of the Specifications, sets
forth the authority of the contracting officer in the following terms:
- b. General—Some of the drawings are typical designs only and the dimensions

of each structure will be fixed by the cont‘ra_cting officer to adapt the structure to
the existing conditions at the structure location. * * *

Similar provisions are found in the first sentence of Paragraph 18
‘of the Specifications, which states as follows:

18. Staking Out Work

a:. Lines and Grades. The confracting officer will establish lines and grades
required for proper execution of the work. * #* *

From the foregoing, it is clear that the contract permitted the con-
tracting officer to establish maximum dimensions in the performance
of the work. These maximums could be the same as, but not less than
the minimum dimensions prescribed by the drawings (except, of
course, that a change order could have been issued to reduce further
the minimum dimensions).

During the pre-construction conference the contractor was in-
structed by representatives of the contracting officer that the 8-foot
width and 1-foot height described on the drawings would be sufficient,
except for an operating road on the south side of the east branch.

The contractor, although he voiced no dissent at that time, appar-
ently regarded the instructions at the pre-construction conference (and
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also during performance at the site when similar directions and warn-
ings were given) as being the result of misinterpretation by the con-
tracting officer of the contract drawings. "It is the position of the con-
tractor that the contracting officer mistakenly considered the drawing
dimensions to be maximum requirements, whereas such dimensions
were actually minimum requirements. In taking this position, the
contractor seems to have ignored the plain provisions of the Specifica-
tions quoted supre. In the performance of the work, he persisted in
ignoring the directions and advice of the contracting officer’s represent-
atives, to the effect that the 8-foot top width and 1-foot height re-
quirements should be adhered to, and that no payment would be made
for quantities outside these lines. The contractor’s theory, concerning
the dimensions which should govern the quantities of material and
volume of work; was that since no maximum dimensions were specified
by the contract, the maximum dimensions should be those determined
by the contractor from his experience and knowledge as being (accord-
ing to his brief) “reasonably necessary to effect a proper embankment,”
which “would fully insure protection for the canal lining * * *.»

"It was stipulated by the parties under date of October 8, 1962, that
the quantity of material covered by Claim No. 1 is 7,408.4 cublc yards
- This represents the volume of material placed in embankments, out-
side the paylines and in excess of the instructions of the Government.
Tt is also stipulated that the quantity of 7,408.4 cubic yards “includes
an appropriate shrinkage factor, to compensate for the fact that the
material was compacted when placed in the embankments.”

The stipulation that the shrinkage factor is an appropriate one leads
us to assume that appellant is not now pressing the argument advanced
in his brief dated May 10, 1962, to the effect that the shrinkage factor
was not properly computed by the Government because of the fact that
a large proportion of the borrow material was placed in muddy areas
where a greater volume of the material wasnecessarily used. The total
quantity of borrow, measured in excavation, was used in the Govern-
ment’s calculation of compaction. Actually the taking into considera-
tion of such additional quantities of borrow material would result in
a higher ratio of borrow to embankment for the shinkage factor, and
thus would be more favorable to the contractor rather than otherwise.
In any event, we conclude that the method of computation used by the
Government was proper. ‘

The principal remaining argument advanced by appellent involves
invocation of the doctrine of contra preferentem. We have apphed
that doctrine, where properly applicable, on numerous occasions.
‘Here, however, there was no ambiguity. The authority of the con-
tracting officer to “fix the dimensions of each structure” and to “estab-
lish lines and grades for proper execution of the work” was clearly
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spelled out by the contract It has been held that Where no amblgulty
exists there is no need to construe the contract.*

Also, if the contractor, in computmg his bld price, relied, as claimed,
on his alleged assumption that the minimum dimensions on the draw—
ing could be reasonably exceeded, the absence of speclﬁc maximum
dlmensmns in the contract should have prompted an inquiry by him,
since such absence of maximum dimensions i is the alleged ambiguity
complained of by appellant.

Here the contractor remained sﬂent as to the supposed ambiguity,
not only during the bidding perlod but in the preconstruction confer-
ence, where he appeared to acquiesce in the instructions concerning the

-limitation of pay -lines for embankments. The contractor offers an
interpretation of the contract, which is based mainly on the presence
of minimum dimensions in the drawing and the absence of explicit

maximum dimensions for embankments.  This construction of the con-
tract would make the contractor, rather than the contracting officer,
the arbiter concerning the maximum quantltles and volume of work to
be performed. »
~ Such 'an interpretation is so stramed as to be unteasonable.. The
unreasonableness of the interpretation precludes the application of the
doctrine of conéra proferentem.?

In Consolidated Engineering Co. Ifno v. United States,s the Court
said: _ ‘ ,

* % % We think that plaintiff, aware of an ambiguity, perhaps inadverteﬁt, in
the defendant’s invitation to a contract, could not accept-the contract and then
claim that the ambiguity should be resolved favorably toitself,

Accordingly, the. Board concludes that, as to the work performed
and materials used in the construction of embankments outside of the
pay lines established by the representatives of the contracting officer,
the contractor was a mere “volunteer’ and may not recover additional
compensation.* :

Olaim No. 2—Concrete Encasement of Mitered Pipe Bends—3800.00

The contractor claims that it is entitled to additional compensation
for work of encasing in concrete 9 mitered pipe bends. A total of
11 such pipe bends were involved; the encasing of 2 of them having
been paid for by the Government. The contracting officer found that

1 Hongkong & Whampoea Dock Compeny, Limited v. United States, 50 Ct. CL. 213, 222
(1915) ; Triangle Construction Company, IBCA-296 (March 2, 1964) ; Northwest Marine
Iron Works, IBCA-218 (October 26, 1960), 60-2 BCA par. 2837, 2 Gov. Contr. 568(i).
 2Promacs, Inc., IBCA-317 (January 31, 1964), 71 LD. 11, 1964 BCA par. 4016, 6 Gov.
Contr. 116(a) ;. B. W. Construction Company, TBCA-297 (Octoher 28,.1968), 1963 BCA
par. 3922, 5 Gov. Contr. 565 (d), and cases mted therein.

398.Ct. CL 256, 280 (1943)..

4 Breymann Dredging COo. v. United States, 105 Ct. CL: 400.(19486) ; citing Great Lakes
Dredge & Dock Company v. United States, 104 Ct. Cl. 818 (19486) ; Corson Oonstruction
Company, IBCA-21, IBCA-25, TBCA~28, IBCA-34 (November 22, 1955), 62 LD, 422, 428,
6 CCF par. 61, 736.
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only these 2 pipe bends were ordered by the Government to be encased
in concrete, pursuant to the contract provisions and drawings which
make the performance of any such encasement work dependent on -
specific instructions therefor by the contracting officer. The’ con-
tractor contends that the ¢ontract provisions and drawings direct that
all mitered pipe bends be encased in concrete. ‘

The pertinent portion of Paragraph 59 of the Spe01ﬁcat10ns entitled
“Bends,” is as follows: :

59. Bends. - Bends at ,change‘s in alinement or grade of pipelines may be
made by the use of precast elbows or mitered bends, or where indicated on the
drawings. or where approved bends may be made by opening the joints on one
side ‘of the plpehne a maximum. of 34 inch. . Where shown on the drawings or
where directed, plpelmes shall belaid on long-radius ctirves in lieu of construct-

ing bends. : .
The contractor shall furnish precast 2% degree. elbows, containing not less

’than the prescnbed reinforcement for the adjacent plpe sufficient in number
to provide the required bend in the pipeline’; or mlte'red bends may be fobricated -

as shown on Drawing No. 10 (423-300-152).

Methods of constructing mitered pipe bends are sho'wn on Drawing No. 10
(423-300-152). - The contractor shall construct concrete encasements where
shown on the drawings or directed, and in accordance with the details shown
on Drawing No. 10 (423-300-152). 'The pneumatically applied mortar used for
encasing mitered pipe bends ghall conform to the Tequirements specified: below
for mitered bends. (Italics supplied.)

Drawing No. 10 (423-300-152), as stated in Paragraph 59 quoted
“above, merely shows methods of constructing mitered bends, and de-
tails of constructing concrete encasements therefor as one of the
methods of reinforcement. It does not purport to show where mitered -
pipe bends are to be installed in the pipelines, nor does it purport to
show which mitered pipe bends are to be encased in concrete. None
of the other drawings attached to the contract show where concrete
encasements shall be constructed.

Accordingly, since none of the drawings show where concrete encase-
ments shall be constructed, such work is to be performed where
directed.

The contractor had an optlon, under Paragraph 59, either of fur-
nishing precast elbows for bends in the pipelines, or of fabricating
mitered pipe bends. It chose the latter method ; however, that option
did not include the encasing any of the mitered pipe bends 1n concrete.
Encasement in concrete was only one of several methods shown on
Drawing No. 10 for constructing and reinforcing mitered plpe bends.
Another method shown was that of bending the mitered pipe bends,
which was the method the contractor was directed to use for the 9 pipe
bends now in dispute. That method ke failed to. employ. We see no
ambiguity in the drawing or in the speclﬁcatlons Hence, there is no

need to construe them.®

5 Note 1 wpr‘a.
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The contractor apparently chose to rely on' 1ts 1nterpretat10n of
the ‘specifications and diawings, in lieu of following the correct, ex-
planation: and -directions of the contraetmg officer. In taking this
course of action the contractor assumed the character of a “volunteer”
concerning the additional work involved in the use of ‘concrete encase-
‘ment,* and hence, is not entltled to addmonal compensatlon therefor
‘ Clalm No 21sden1ed R

C’Za;zm N 0. S—E'wcusable Delay—$850

Notloe to proceed was recelved by the contractor on August 19 1961

thus estabhshmg November 17, 1961, as the required date for com-
pletion of the. work, . It was actually completed and accepted on
December 13, ,1961 In paragraph 6.on page 8 of the contracting
_oﬂicer s Flndln nd_ Deolslon, it is stafced that as a result of Change
Order. No, 2, “November 27, 1961 was considered the new contract
,wcompletlon date * The. Board computes the delay period as consisting
-of the 3, days remalnmg in November plus the first 18 days of Decem-
‘ "ber, or a total of516 days. _,‘Nevertheless the contractor was: charged
_w1th 17 da and OO hquldated damages ThlS obwously, is
»1ncorrect e :
_ Moreover, the I ‘oard dlﬂers from the pos1t10n taken by the Govern-
ment in denymg extensions of tlme for. overruns .of estimated quan-
tities. It is true, ag stated by Department Counsel that in the absence
of approprlate contract prov151ons, there can be no ad]ustment of the
‘established contmct unit es here the. actual quantities vary. from
fthe orlgmal esf mated quantities However that is not. the issue
‘before us.. : T

In order for a,delay 1n performance of a contract to be excusable

( as prov1ded in, subparagraph (d) (1) of Clause 5 of Standard Form

3—A) , such delay must arise from “* * * unforeseeable .causes be-
yond the control and Wlthout the fault or neahgence of the Con-
tractor * b ’?, ,k_The Board cons1ders that these crlterla have been
"satlsﬁed as will be. diseussed mfm o
- "The G‘rovernment rehes (mlstakenly) on 1 the so- called “Approznmate
: Q,uantltles” clause in paragraph 4 of the Specifications of the contract,
Wh1ch reads as follows

4. Qmmtztws and . Umt Prwes The: :quantities ‘noted in. the schedule are
'apprommatlons for eomparmg bids, and mo.claim shall be made against the
‘Government for excess or deﬁclency therem, actual or relatlve Payment at the

¢ Note 4 supra.

7 Otis Williams - anid Company, IBCA~324 (September 5; 1962),' 69 T.D. '135; 1962 BCA
vpal 3487, 4: Gov Contr 471 J. D Armstrong O’ompawy, Inc IBCA 40 63 ID 289, 305
-(1956) [ ;

730—483—64—3‘
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unit prices agreed upon will be'ii{ﬁ'zi’ull foi:"ﬁie completed work and will cover
‘materials, supplies; labor, tools, maclnnery, angd all.other expenditures incident
to satlsfactory comphance w1th the, contract unless othermse Spec1ﬁcally
‘pr0v1ded . L . )
‘The toregomg clearly apphes to clalms for mcreased compensa,tlon
Extensmns of time arenot mentloned S : :

‘We consider that the foregoing prov1s1ons do not in any Way modlfy
subparagraph (d) (1) of Clause 5, quoted in part supra, and cannot
be said to deprive the contractor of his right under Clause 5 to an
extension of time for completing the work. ~This Board, as well as
the Armed Services Board of Contract Appeals, has held that over-
runs of estimated quan’cltles constltute a proper bas1s for grantmg
‘extens1ons of time®

*The Government’s principal a.rgument concernmg thls clalm seems to
‘be that the “approximate quantities” ] prov1smn has the: eﬁect of caus-
mg ‘the dimensions and’ specifications, sét forth’ elsewhere in the con-
‘tract, to prevail over the estlmated quantltles stated in the schedule
“We are in agreement with this reasomng only in so far as it concerns
‘the effect of the overrun or ‘underrun on the unit prlces 'If'the actual
quantities, as determined by the drawing dimensions and specnﬁca-
‘tions, exceed the estimated quantities, the contractor has a _measure
of protection as to price and cost. In such an event he receives an
‘automatic and commensurate inctease in total payments based on
“unit prices for the increased volume of work,

B However, this’ type of proteotlo '

".do s not 'hleld the contractor

*quantltles could not be determmed untll compl tic Also, ‘excessive
- moisture’in portions of the work site made it necessai'y to use larger
quantities of fill than would have been necessary under normal COIldI-
tions. This was'without any fault oh the contractor’s part.
Moreover, it is possible for an overrun of a com_paratlvely moderate
extent to delav the work by & matter of one or more days. Where

8 R, @. Brown, Jr., and Company, IBCA-356" (July 26, °'1963), 1263 BCA par. 8799, 5
Gov. Contr: 406 (k) ; R. G. Brown, Jr., and Company, TBCA-241 (December 12, 1961),
61-2 BCA par. 8280, 4 Gov. Contr, par. 39 ; Ashion-Merdien Company, ASBCA No. 7912
(July 26, 1963), 1963 BCA par. 3836, 5 Gov. Contr. 528; R. G. Foster & Company,
ASBCA No. 6459 (February 24, 1961), 61-1 BCA par. 2957, 8 Gov. Contr. 298(g).
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such minor variations occur as to several contract 1tems, E:X conmderable
delay may result, subjecting the contractor to assessment of a substan-
tial'amount in 11qu1dated damages. Such-small overruns (and under-
runs) are not susceptible of being anticipated, and we consider them to
be unforeseeable within the meaning of Clause 5, as well as being with-
ot the fault or negligence of the contractor. ‘

These difficulties are recogmzed by the Bureau of Public Roads,
which includes an express provision in its contracts.® Such an express
provision is, of course, merely the product of what we consider to be
the applicable law with respect to delays caused by overruns. -

Appellant sets forth, in its letter of February 2, 1962, several in-
stances of overruns in the performance of the contract, with requests
for extensions of time. - That letter revises the claims in the contrac-
‘tor’s letter of November 13, 1961, and states that the actual quantities

‘listed are exclusive of those quantities ‘which are in dispute with
" respect to alleged over-building of embankments, described in Claim
No. 1. The details are shown in the following tabulation:

: ST I N ‘Num-
. e . . Esti- o . ber of
Ttem. - : Description : B i Unit. ;. mated. |- Actual | Excess.| days’
No. . . quan- | quantity exten-
o Lo [T A . sty | s s ]t | sionre-
quested
1 | Excavation for channel_..._. . Lewydl.z 24,000 | 25,046 [ 1,946 T2
3{ Overhaul._. ... ... Mile cu. yd. 8,000 8,945 945 1
4 | Excavation for structures : -Cu.yd..: -l 1,750 2,100 350 1
7 | Trimming earth foundations for conerete Sq.ydoo o 18,115 19,586 | 1,471 1
. lining, . c O T T P N
9| Unreinforced concrete in channel lining_ | L020 | L0001 707 1
10 | Furnishing and handling cement__ .. . _. 11,400:] 1,713.49 | 313.49:} ... "1
iy Fu:mshmg and placmg relnforcement . 4,260:(: 7,821 ) 3;56L | . 2
o bars. — A -
Total number of days extenswn SSRGS [BGUEPRREIN JSROIVE Sor RO (SO 9
1equested.: . S

Under paragraph (d) of Clause 5 of the cqntract, it ig the réspon—

9 “Standard Specxﬁcatlons for Construction of Roads and Bridges on Federal Highway
Projects” (Ja.nuary edxtmn) Slmﬂ ns are. found. m Sectlon 8.6 of the
1957 edition. L i

Section 8.6 Contraet Time, of the 1961 Speciﬁcatlons 1ncorporated by reference in a
number of contracts of the' National Park Service and administered by the Bureau of
Public Roads, meets the problém as follows, in paragraph (2):

(2) If the satlsfactory performance of the contract with changes, extenswns, or in-

‘ creases ordered or aurthorized by the engineer results in-the final amount earned, exclusive
of the cost of all changes covered under paragraph’ (1) ‘above, being greater than the orig-
inal contract amount, the contract time shall be increased in the same ratio that the

" total amount earned, exclusive of the cost of all changes covered under paragraph (1)
above, bears to the original contract amount, except that in exceptional cases where this
procedure is inadequate to: provide an equitable adjustment in time, some other basis for
time adjustment may be authorized.
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s1b111ty of the contr%ctmg officer to -

L RoE ascertam the facts and the extent of the delay and extend the time for
completmg the Work, wheu 111 his Judgment the ﬁudmgs of fact justify such an
extensmn #ow o :

The contmctmg oﬂicer has not made spemﬁc ﬁndlngs concermnc the
extent of the delays clanned to be excusable, presumably for the reason
that, inhis judgment, an extension was not justified. However, the
‘Board finds that the facts justify an extension of time for the number -
of days claimed. Aswe said in Zastern Maintenance Company **

Accmdmgly, What the contracting officer, through madvertence or error, has
falled todo * * *, the Board wiil do. .
Addltlonally, considering the lapse- of tlme whlch has occurred since
the contractor’s last claim letter of February 2, 1962, the Board con-
cludes that no useful purpose will be served by remanding this portion
of the appeal to the contracting officer for the preparation of new or
supplemental findings as to the extent.of the excusable delay.*

We conclude that the contractor is reasonably entitled to an exten-
sion of time of nine days, from November 27, 1961, to December 6,
- 1961. The unexcused portion of the delay is therefore reduced to 7
days, from December 6 to 13; 1961. The unexcused period of 7 days
is presumably related to the additional work involved in the quantity
of 74084 cubic yards placed in embankment outside of pay lines, as
described under Claim No. 1, SUPTE.

Conclusmn

A. The appeal is sustfuned in part, as to Claim No. 8, and an exten-
sion of time of nine days is granted to December 6, 1961 12
B. The appeal is denied as to Clalms Nos. 1 and 2 in their entirety. -

THOMAS M. DURSTON, M ember.
I Concur:

Pavr H. Ganrr, Chairman.

REX N. AND MI]ZDRED ‘B. AND‘ERSON
A-29881 : Decaded Apml 24, .796‘4

~ Withdrawals and Reservations: Reclamation Withdrawals—Mining Clalms.
Mill Sites—Mining Claims: Withdrawn Land o
" Land withdrawn for reclamation purposes can be opened to location under

the mining laws. only where the land is known or believed to be valuable for
-minerals ;-consequently, nonmineral land in a reclamation withdrawal can-

W IBCA-275 (November 29, 1962), 69 LD. 215, 1962 BCA par. 3583, 5 Gov. Contr. 44(h).
1 Fdem.
2The remaining 7 days of delay, to December 18, 1961,:are not excused.
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' not in the absence of other conmderatlons, be opened for location of a m111
site, which is locatable. only on nonmineral land.

Wlthdrawals and Reservatlons Reclamatlon Wlthdrawals—Mmmg‘ Claims:.

il Sltes———Mmmg Claims: Withdrawn Land ;

In opening reclamation withdrawn land to mmmg location it is necessarv that

edch 10-acre subdivision be mineral in character but it is not required that

every acre of the 10- -acre tract be mineral in character; consequently where

‘a tract of land is opened to mining location and part of the land is non-
mineral in character, that part of the land can be included in & mill site.

APPEAL FROM THE: BUREAU OF LAND MANAGEMENT

" Rex N. and Mildred B. Anderson have appealed to the Secretary of
the Interior from a. decision dated November 23, 1962, in which the
Acting Assistant Director of the Bureau of Land Management affirmed
a demswn of the land office at Boise, Idaho, rej ectmg their apphcatlon
for opemnO' to mineral entry of certain land in the vicinity of a
reservoir area under reclamation withdrawal. The rejection was
predicated upon the-conclusion that a mill site can be located only -on
land nonmineral in character (Rev: Stat. § 2337 (1875), 30 U.S.C. §42
(1958)) while land  under reclamation withdrawal which ‘may be
opened to mineral entry must be known or believed to contain valuable
- deposits of minerals (act of Aprll 23, 1932 47 Stfxt 136, 43 U.S.C.
§§ 154, 155 (1958) ). '

The appellants hold a number of mining claims located in October
1912, referred to as the Daley claims, and one known as the Daley Mill
Site, located in June 1919, in lots 1 and 8, sec. 14, T.1 S., R. 8 E., BM.,
Idaho. These lots, with others, were withdrawn for reclamation pur-
‘poses on February 10, 1942, and the Anderson Ranch Dam was built
about two and one- half miles above on the South Fork-of the Boise
River. On August 14, 1959, the claimants located the Rex Mill Site -
on an area of 4.952 acres, partly within the existing Daley Nos. 1-and
36. claims and partly on land not ‘included in dany mining claim but
included in the reclamation withdrawal.” Subsequently, they filed an
application for patent for the King B lode claim and the Rex Mill Site.
The Rex Mill Site was declared null and void and the application
rejected as to it because the location was made on withdrawn land.
This decision was affirmed by the Director of the Bureau of Land
Management on Septembel 11,1961. Subsequently, the claimants filed
an application for openmo lots 1 and 3 , totaling 57 50 acres, to mineral
location.

The land office rejected the apphcatlon to open the withdrawn land
to mineral location on the ground that, although the applicable statute
could be interpreted to permit the location of a mill site on reclamation
withdrawn land, such 1nterpretatlon might be in conflict with the de-
partmental regulatlon which requires that land to be opened tomineral .
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location be “known. or believed to contain valuable deposits of min-
erals.” 43 CFR 34004, 29 F.R. 4569. On appeal, the Director held
that there is no conflict between the statute and the regulation because
the statute also requires that withdrawn land which may be opened to
mineral location must be known orbelieved to be valuable for minerals.

On appeal to the Secretary of the Interior, the appellants request
that the Department allow them to obtain use of the requested area,
by whatever legal or equitable procedure is available. . .

Section 1 of the act of April 23, 1932, supra, provides in pertinent
part: . L o e
That where public landslof the United States have been Withdrawn for possible
use for construction purposes under the Federal reclamation laws, and ere
known or believed. to be valuable for minerals and would, if ‘not so withdrawn,
be subject to location:and patent under: the general mining laws, the Secretaly
of the Interior, when in his opinion the rights. of the United States will not: be
prejudiced thereby, may, in his dlscretlon, open the land to Zocatwn, entry, aml
patent zmder the geneml mmmg law.s K (Itahcs added)

_The appellants basic pos1t10n seems to. be that locatlons for Illlll—
sites come under the general mining laws and that therefore, since: the
statute authorizes the Secretary to open reclamation withdrawn lands
to “location, entry, and patent under the general mining laws,” he can
do so even though the withdrawn land sought for a mill site is non-

"mineral in character. This argument cannot be accepted since to do
so would be to read out of the statute the specific qualifications that
only land “known or believed to be. valuable for minerals” can be
opened to location. - The appellants have submitted no plausible basis
for reading the statute in this fashion even though it may be conceded
that the disposition of lands for mill sites comes under the general
mining laws. - I agree, therefore, with the decisions below that the
Department cannot open to disposition under the mining laws land
which is not known or believed to be valuable for minerals.

This does not, however, mean that appellants’ application must be
rejected in its entlrety ‘The appellants have applied for the opening
of two lots comprising a total of 57.70 acres. (lot 1, 18.80. acres; lot
3, 38.90 acres). This appears to be in accordance Wlth the regulatlon
governing the filing of such applications, which provides that the land
the applicant desires to locate must be described by legal subdivision,
if surveyed. . 48 CFR 8400.4, 29 F.R. 4569. This, in turn, is consonant
with-the long- standlng admlmstra,tlve practice of disposing of public

. lands in the terms of smallest legal subdivisions, i.e., a quarter-quarter

section or alot. -

Tn the case of the mining laws, however, it is prov1ded with respect
to placer claims that legal subd1v151ons of 40 acres may be subdivided
into 10-acre tracts. Rev. Stat. § 2330, as amended, 30 U.S.C. § 36
(1958).  Because of thls, the Departm_ent has requn’ed that‘each 10-
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acre tract included in a placer claim be shown to be mineral in char-
acter. United States v. Charles H. and Oliver M. Henrikson, 70 1.D.
212 (1968) 5 Crystal Marble Qu‘cm"ées Co. v.- Dantice et al., 41 L.D.
642 (1913). Accordmgly, in opening reclamation Wlthdrawn land to
location under the mining laws, it would seem essential that each 10-
aeresubdivision be shown to be mineralin character. : :

_ In determining the character of each 10-acre subd1v151on, it does not.
'Lppear to-be essential that each acre be found to be mineral in char-

acter before the 10-acre tract can be opened to mining location. - See
the H enmlcson case, supm Thus it may be that a portmn of & 10-

Accordmg to appellants statements on. appeal only 8.acres of the

07 50 acres-applied for-are not:included in -existing: mmmg claims. If
- the 10-acre subdivision or subdivisiens including the 3 acrés are known
or believed to be valuablé for mmerals, there would seem to be no ques-
tion that’ the subd1v131on or subdivisions could be opened to location
under the mining laws desplte the fact that 3 acres contained therein
are nonmineral land. - Once the subdivision or subdivisions are opened
to location, there would appe&r to be no legal bar to 1nclud1ng the non-
mineral land in's mill site. 7

It ' may be objected  that thls conclusion .circumvents. the plain lan-
ouage -of the 1932 act.. However, the public land laws are, of neces-
sity, based,.upon practlcal con51dera,t1ons "They do not require that
the character of each acre or. of each square. foot of land must be
determined. in makmg chsposals under the mineral and nonmlneral

land, Jaws. The practice of. dealmg with land. in terms of smallest
legal subd1v1510ns of 40 acres or 10 acres or even 214 acres ? reflects
this.

Accordmg]y, the case should be reconsidered to determine Whether
all of lots 1and 3 or palts thereof including the three acres in ques-
tion may be opened to mining:location under the 1932 act.in accord-
ance with the principles dlscussed in this decision.?

Therefore, pursuant to the a,uthorlty delegated.: to the Soholtor by
‘the Secretary of the- Interlor (210 DM 2.2A.(4) (a) 24 F.R. 1348),
the decision appealed from is:set aside and the case remanded for
further conslderatlon in accordance Wlth this declsmn

ERNEST F. Hom,.
- Assistant Solicitor.”

-1 As. for lode: claims; which are: not located:in confmmity with {he public land surveys,:
11: ‘would still- seem: proper. to require that: each 10-dere subd1v1sion part of whnch is to be
located be shown.to be mineral in charaeter. .

2 See John McFayden et al., 51 L.D, 436 (1926)

2 This assumes ‘that: no .other withdrawal or:reservation. would:bar a m1ll site: locatlon
even if lots 1 and 3 are opened under the 1932 act.
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Mining Claims: Dlscovery—Mmmg Claims: Deternunatlon of Vahdlty‘ '

Although a mining claim may have been valid in the ‘past because of ‘a dis-
covery ‘on the claim of. a-valuable deposit of mineral; the mining elaim' will
lose its validity if the mineral deposit ceases ;to-be valuable because of a
change in economic conditions. :

Mining ‘Claims  Discovery—Mining Claims- Determinatitm of Validity

Mmmg claims located for manganese must be declared nall and void for lack
of a discovery where, although manganese was sold from some of the claims

- and other claims in the vicinity during World War II ‘and the post-war
~ period when: a Government buying program was, in. existence, the evidence
shows that since the end of the buying program in 1959 the price of man-
"ganese has dropped 50 percent and sales of domestic manganese have ceased
and there is no reasonable prospect of a future market; the need for man-
ganese being - supplied by higher . grade 1mp0rted manganese.

APPEALS FROM THE BUREAU OF LAN'D MANAGEMENT

Separate contest proceedings * initiated by the »Umted States Forest
Se‘rvi’ce, Department, of Agriculture, were brought against certain lode
mining claims located in Coconino County, Arizona, within either the
Coconino: or Sitgreaves National Forests, following the filing of
mineral patent applications for the claims by the locators or their
successors in interest:  In all the proceedings, the Forest Service
charged basically that the claims were invalid because no valid dis-
covery, within the meaning of the mining laws,? existed on the claims,
and becatise the lands were nonmineral in character. Tn the proceed-
ings against Leo E. Shoup’s mining claims, a third charge was made
that patent was not sought in" good faith because the apphcant seeks
ownershlp of the land for purposes other than mmmg Separate hear-
1ngs were held on the charges in each case. S

In two of the proceednws, those involving chlmants Reid ‘Smith -
and the Estate of Robert F. Beecroft, the hearing examiners dismissed
the contests on the ground that the ¢laims were valid. - The Assistant
Director, Bureau of Land Management, affirmed those actions, ﬁndmg

1The contest numbers, mineral patent application numbers, and the names of the claims
involved are set forth in the appendix by the clalmant’s name and the appeal numbers
listed above, together with a:general description of the sections -where tlig “claims are
located. - .Also listed in the appendix' are:the dates of the hedring examineérs’ decisions,
. with the action taken therein; and the dates of' the “decisions of- the Assistant Director,
Bureau of Land Management, with the actlon taken -on. the: appeals from the hearmg'.

examiners’ decisions, |
2 Rev. Stat. §§2319 2320, 2325 (1875) s 30 USC §§ 22, 23, and 29 (1958)
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that there was a dlscovery as 1equ1red by the mining laws on. each
claim. - The Forest Service has appealed to the Secretary of the In-
terior from the Assistant Director’s decisions.

In the proceeding involving Leo E. Shoup’s mining claims, the
hearing examiner found that there was not a valid discovery of a vein
or lode in rock in place bearing a valuable mineral deposit and de-
clared the claims to be null and void.. On the charge that there was
not, good faith he ruled: that there was no showing that the claimant
had not located the claims in good faith and therefore evidence which
was produced at the hearing showing his intent to sell the claims after
patent was obtained was not suﬂi(;lent ground for invalidating the
claims.. The Assistant Director affirmed the decision on the first
ground but held that it ‘was unnecessary, therefore, to. make a ruling
on the good faith question. Shoup has appealed to the Secretary from
that de(nsmn, requesting a reversal or a rehearing.

In:the proceedmg 111V0]V1ng Alvis F. Denison’s mining claims, the
hearing examiner found that none of the claims had mineralization
of Value or extent as lodes in rock in place, rather than as placers,

-sufficient to constitute:lode discoveries, and rejected Denison’s mineral
patent applications. The Assistant Director in effect reversed that
decision as to the question whether the claims may be considered as
lodes or whether they are actually placers and vacated the decision
as to four of the sixteen claims involved, ﬁndmg that there was a valid.

~lode discovery on those claims. However, he affirmed the action of
the hearing examiner in declaring the other claims to be null and void
for lack of discovery by finding that, there was no discovery on them.

Both the Forest Servme and- Denlson have appealed from that decision.

All of the claims in these proceedings were located for, and the
claimants allege them all to be valuable for, manganese. The Shoup,
Smith, and Beecroft claims lie in adjoining townshlps and the Denison
claims are abont 40 miles ‘distant. In all of ‘these cases, the Forest
Service has raised a central issue asto what criteria should be applied
to determine whether there has been a valid discovery. It contends
that the Bureau. improperly failed to consider present economic con-
ditions in determining whether the mlnera,l deposits on the claims are
“valuable” within the meaning of the mining' laws and-that the Bureau
improperly relied only on past economic conditions and hypothetical
poss1b1ht1es in the future. Tt contends that there isno general market
in this country for manganese of the- quality and quantlty that may

be found on these cl‘ums, that market conditions are depressed due
to the rvaulahlhty of imported manganese of a much higher quality
at cheaper prices and the termination of the United States Govern-

ment’s stockpiling program in mandanese, with manganese- currently
being declared In excess qu‘mtltles in the stockpiles.



146 DECISIONS OF: THE- DEPARTMENT OF THE INTERIOR [71 LD:

The mining claimants ob]ect to these contentlons Generally, the B
claimants allege that manganese'is a mineral having intrinsic value
* and that therefore marketability need not be shown, citing a Solicitor’s
opingon of September 20,1962 (69 I.D. 145), and that the test of dis-
covery as enunciated in the leading case of Castlev. Womble, 19 L.D.
455, 457 (1894), requires only that a prudent man have a reasonable
p'rospect of success in developing a “valuablie” mine and not a “profit-
able” mine, as contended by the Forest Service.

"~ Although in these casés there does appear to be a diversity in the
-quality and quantity of manganese present on the claims, which may
to a certain extent account for the differencesin the rulings of the hear-
ing examiners and the Assistant Director in these cases, there also' ap-
pears to be some inconsistency in the application of the prudent man
test to these cases. ‘Because of the importance of the central issue
raised by the Forest Service and similarities in'these cases as to the na-
ture of the minerals involved, their disposition; and their commercial
usagé and marketability, and because several 'of the witnesses testified
in two or mors of the heau'mgs,3 these cases have been oonsohdated for
cons1derat10n of the appeals. ~ '

"The’ prudent man test as orlgma,lly stated in’ C’astle v. Womble,
supra, st '

F ok K where mmerals have been found and the ev1dence is of such a charactel
that a person of ordmaly prudence Would be Justlﬁed in the further expenditure of

his Iabor ‘and means, with a reasonable prospect of success, in devéloping a
valuable mine, the'requlrements of the statute have been met. - (P. 457;)

This test has been quoted or cited with approval by the United States
Supreme Court in Ohrisman v. Mdller, 197 U.S. 813, 322 . (1905), and |
other cases, most recently in Best v. Humboldt Placer Mining Co., 371
U.S. 334,335 (1963).

After estabhshment of the bas1c rule on dlscovery, the Department»
was confronted with situations in which applications for mineral
- patent were filed for clalms which might prev1ously have been valuable

for gold but which were not shown to be valuable for gold at the time
of the apphcatlons for patent In United States v. Margherita Logo-
morcing, 60 LD, 871 (1949), the Department held that before a patent
can be issued it must be shown as a present fact that the claim is valu-
able for minerals. The Depa,rtment held to the same effect in United
States v. Lem A. and Etizabeth D. Houston, 66 I.D. 161 (1959), point-
ing out that although a mining claimant need not apply for a patent to
his claim he exposes himself to the chance that at:some time the condi-
tlons on his claim will no. longer support, the issuance of a patent.

8 Alws Denison testified for the clalmants in all four cases, John Beecroft for the claim-
ants in all but the Denison case, and H. J. Vander Veer for the claimants in the Smith and
Beecroft cases. Joseph H. Morgan and Donald J.-Morgan were counsel for the claimants
in all the cases. ’ )
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Both the Logomcwczm and the Houston. demsmns were cited for these
propositions by the Supreme Court in- Best v. Humboldt Mining 00 0
supra at 336.

In the Houston case, the Department c1ted as precedent not only the
Logomammz case but also_ the cases of United. States v. Pumice Sales
Corporation, A-27578 (July 28,1958), and United States v. Alonzo A.
Adams, A-27364 (July 1, 1957).  The Pumice case, unlike the others,
involved mining claimslocated for a mineral of widespread occurrence,;
pumice. The validity of such claims depends upon an affirmative
showing of a present demand or market for the mineral.. Foster v.
Seaton, 271 F. 2d 836 (D.C. Cir. 1959). - In the Pumice case it was
shown that pumice from one of the-claims had been sold and used for
commercial purposes: in ‘the past-but that opelatlons were then shut
dowri‘and no préesent ‘demand ex1sted for the pumice. The Depart-
ment held that although the. claims may “have been. valid in the _past
they had ‘become. invalid for lack of a dlscovery The Pumice case
did.not involve. applications forpatent. : RERRE

«The-Adams case involved applicitions for patent to gold placer
clalms “The Department Held the claims to be null and void for the
reason that the evidence showed that the 2old values on the claims were
so 10W in comparison to the cost of operations. required to recover the
gold that.a prudent man would riot be justified in the further expendi-
ture of labor-and means:with: a reasonable prospect of developing a
valuable mine. The Department’ re]ected the claimant’s contention
that more weight should have been given:to the evidence of values re-
covered in'the past, saying that it was not sufficient that a valuable
discovery may havebeen made in the past, citing the LZogomarcini case.
-"The Adams decision was challenged in court but sustained in Alonzo
A. Adams v. United States, 318 F. 24'861 (9th Cir. 1963). The court
expressly affirmed theruling in the Logomarcini.case. '

More recently the same court has rendered another decision which
appears- to. be decisive of the central issue presented in the appeals
under consideration. In Mulkern v. Hammitt, 326 F. 2d 896 (1964),
the court sustained a decision of the Departmnet holding two mining
claims null and void for lack of a valid discovery of gypsum or silica:
United States v. G. C. (Tom) Mulkern, A-27746 (January 19, 1962).
The claims, which were located on December 23,1922, were contested in
1944 and a hearing was held in 1957. The issue was whether during
* the period from December 28, 1922, to May 15, 1926, or between August
31,.1928, and May 3, 1929, there had been a valid discovery on the
claims. The two periods of time were the only times in which the land
in the claims was open to mining location. The evidence at the hear-
ing was largely to the effect that at the time of the hearing there was no
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‘market for the minerals in the claims. There was only slight evidence
as to marketability prior to May 8, 1929. The Department held the
claims to be null and void for lack of a showing of marketability
during the two periods of time when the land was open to location.

In the ensuing litigation, the claimant contended that conditions in
the 1957 period, when the hearing was held, had no bearing on the issue
of discovery; that the testimony as to such conditions was irrelevant;
and that the only question was whether, in 1922 and the years imme-
diately thereafter, the situation satisfied the Casile v. Womble test
The court rejected the contention, saylng—

The appellant’s contention is erxjoneous This court, in the recent cage of
Adams v. United States; 318 F. 2d 861, dealt with this very question, and held that
even though the mining claim there in litigation would, at one time, have satisfied -
the test, nevertheless the Government rightfully denied a patent to the claimant
since, because of changed economic conditions, the claim did not presently satisfy
the test.  The fact that in Adams the attack was upon the Government’s refusal
to issue a patent, whilé in the instant case the Government was seeking to nullify
the appellant’s claim as to which he had never requested ‘or received a patent,
does not. distinguish the Adams case from the instant one. The problem in both
cases is whether the public lands of the United ‘States should be perpetually in-
cumbered and occupied by a private occupant just because, at one time, he had
there a valuable mine which has now been.cqmpletely worked out ; or because he
had on his location @ mineral which, in the then practice of the building industry,
had a market, but which, on account of a change in building practice, no longer -
has o market or a reasonable prospect of a future market; or because, at the time
of his-discovery, transportation facilities were available which made exploitation
feasible, which facilities are no longer available. . (P. 898; italics added.)-

The Mulkern case, then, is clear authority for the proposition that
although a mining claim may once have been valid because it contained
a.valuable deposit-of mineral the elaim will become invalid if the
mineral deposit loses its value because of changes in economic condi-
tions, such as the loss of a market or transportation facilities. -That
the ruling is not confined to- instances involving minerals of common
occurrence, such as pumiée, is plain from the court’s statement. that the
Adams case decided the same question. That case, of course, dealt with
gold.

In the 4 dams cage, also, the court ruled that in r:,p]@)lymg the prudent'
man rule “evidence as to the cost of extracting the mineral is relevant”
and that the Department properly considered evidence on that point
with respect to the Adams claims. 318 F. 2d at 870. And, years
earlier, the Supreme Court had indicated that “the cost of mining,
‘transportation and reduction” was relevant, to determining whether:a
valid discovery had been made. Cole v. Ralph, 252 U.S. 286, 299
(1920). That case, too, concerned claims located for gold.

Thus, the economic conditions which may be considered in determin-
ing whether a valuable mineral deposit has been discovered include
such factors as the cost of mining, transporting, and processing the
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mmeral and the ex1stence of a market for the mmeral Whether it be
deemed one of intrinsic value, such as. Uold or one of common. occur-
renes,such as pumice.

In thls connectlon, note should be taken of references by the parties
to theSolicitor’s opinion of September 20, 1962, supra, on the “Market-
ability Rule” as applied to the law of discovery The claimants pur-
port to find comfort in the statement in the oplnlon that

An mtrlnSlcaIly valuable mineral by its very nature is deemed marketable, and
. therefore merely showing the ndture of the mineral usually meets the test of

marketablhty 69 LD. at 146. .
Claimants state that ma,nganese is an 1ntr1n31ca11y valuable mineral
and therefore is marketable. ‘This owerlooks the fact, however, that
the opinion carefully states that showing the mineral discovered to
be an intrinsically valuable one only ¢ usuallg/ meets the test of market-
ability” (italics added). The. opinion otherwise makes it amply
clear that the marketability test

0¥ % g in reality applied to all minerals, although it is- often mistakenly

said to. 'be applied solely to nonmetallic minerals of wide occurrence. I .
Thus, it is entirely proper to require the holder of a claim containing
a low grade of an intrinsically valuable mineral to show that there is
amarket or demand for the mineral in the claim. :

What does the- apphcatlon of these rules to the four cases under
consideration show?

First, the evidence developed at the respectlve hea,rmgs seems 10
show that deposits of- ‘manganese exist on the claims in question and
that some of the manganese-is of a grade that was niined and sold in
the past from patented manganese claims in the same area and from
some of the contested claims themselves. The quantlty of such man-
ganese in each claim is not clearly established and it is questlonable to

what extent minable: ‘deposits exist on the- claims.

*-Second, the evidence establishes that, except possibly in the case of
the Beecroft claim, all sales of manganese were made during World
War II and the post-war period to August 5, 1959, when a Government
carlot buying program was in effect. Upon termination of the Gov-

_ernment program on August 5, 1959, sales of manganese in the area of
the claims, and, indeed, of practically all domestically produced man-
ganese, ceased This apparently was caused by a break in the price of
‘manganese from around $90 per ton to $40-50 per ton.

Third, up to the time of the respective hearings (the last one being
held on March 1, 1963, in the Beecroft case), no further sales of domes- -
tic manganese had heen ‘made, except possibly in the case of some
‘captive mines owned by steel companies, because no profit could be
realized from sales. Thé market for manganese has been supplied by
imported manganese of the same or higher grade. :
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Fourth, the claims are being held in reserve with the hope and ex-
‘pectation tha,t some day the market will return. However, httle bas1s
‘has been given for this hope or expectation.*

In the hearing on the Beecroft claim, it was asserted by the claimant
that manganese was sold from the clalm up to August 5, 1960, but there
-is-at least a question whether the proper date was not August 5,71959
“(Beecroft Tr. 60). »

Considering the evidence as a whole, it seems inescapable that What
sales of manganese have been made from some of the claims and from
other patented claims in the area were made during a period of national
emergency and of a Government price support program which ended
on August 5, 1959, and that the manganese on the claims has had no

market since that date because of a 50 percent reduction in the market
‘price which makes it unprofitable to mine and sell domestic manganese
today. - Outside of some speculation about development of new proc-
esses for utilizing low grade manganese economlcally, there is no
evidentiary basis for any reasonable expectation that in the reasonably
near future high price levels will return which will make it economic
to mine the claims. The fact is that manganese has not been sold from
the area in recent.years and there is no evidence that sales may reason-
-ably be expected in the future.. -

In the circumstances, the ruling in the Mul/cem case is. clearly ap-
plicable and it must be concluded that the contested claims are null
and void for lack of a Dresent dlscovery of valuable mineral depos1ts
due to changed economic conditions.® .

- This makes ‘it unnecessary to. con81der other issues ralsed in the
appeals, such as. whether the clalms were properly. located. as lode
claims instead of as placer. cla,nns and whether the Shoup claims are
invalid because of bad faith on the part of theclaimant. Ry

-, Therefore, pursuant. to,the. authority delegated to the Sohcltor by
the Secretary of the Interior (210 DM 2.2A (4) (a) ; 24 F.R. 1348), the
‘decisions of the Assistant. Director are affirmed to the extent:that they'
held that some of the contested.claims are null and void and reversed»
to. the extent that they held the. remammg claims to be valid.;

EDWARD WEINBDRG,
Deputg/ Solwztor

K The evidence referred to up to this point may be found in the ttanscripts of the vanous
hearings as follows : Denison:Tr. 294, 855, 357, 360,.362, 386, 388, 391, 439441, 455, 456 ;
.Shoup Tr. I (first hearing) 1387, 139, 177, 210, 212, 213; Shoup Tr. IT (second hearing)
79,.113-116, 128, 130, 131, 170, 211; Smith Tr. 105, 111, 112, 124, 187, 232—233 237,
243, 257, 268 ; Beecroft Tr. 33—37 51, b7, 60, 61, T6—78, 89-91, 97.

5 The burden is on a mining claimant to show by a preponderance of the evidence that
he has a valid mining claim. Foster v. Seafow, supra. Thus, the claimants had the
‘burden of showing that their manganese deposits were still valuable under current eco-
nomic conditions. They clearly did not sustain. the burden.



144 UNITED: ‘STATES" . “ALVIS: F: DENISON ET AL.. = 151
April 24, 1964
APPENDIX -
; Arizona Contest No. Names of Lode Date. of Hearing Date of Assistant
Claimant and | and Patent Applica- | Claims and General | Examiner Decision | Director’s Decision
Appeal No, tion No. Description of Area | and Action Taken and Action Taken
T of Claims : : T ' T
Alvis F. Deni- | Contest No. 10406." | B.V.D. Nos.1& 2, | Aug. 23, 1961. Oct, 30, 1962~ Va-
son, A-20884, Mineral Patent " Hillerest No, 22, - Found claims in- cated decision as
Application Within sec. 19,"T, valid as no valu-" t6 4 claims (Miss
023529, filed Oet. 1IN, R. 15K, able mineraliza- - Lottie Nos. § & 6,
"1, 1959, G. &S.R.M.," | ' tionin lodes, re- B.V.D. No. 3,
; Arizona. * jected patent Little Pine No.
Contest No. 10407, | Miss Lottie Nos. 4, | applications. 9), found them
Mineral Patent 5, &6, D& W valid as lodes,
Application Nos. 3, 4, & 5. affirmed as to
021383, filed June | Within sec. 14, T. other claims on
4, 1959, - 11N, R.14-E,, - |- ground no dis-
: i © G & S.RM., covery.
. Arizona.
Contest No. 10408, " Little, Pine Nos. 7, .
Mineral Patent, 8, & 9, B.V.D.
Application Nos. 3, 4, & 5, P

Fipen e

'Reld Smlth
A—30190. o

021390, ﬁled I une
4 1959 :

I Contési: Né 10426.

Mmera.l Patent

‘Application - <! 7
1024012, filed Dec,’
41959

| Contest: No::10437,

-:Mineral Batent -
Application
024013, filed Dec.
4, 1959 i

| Contest No. 10507,

Mineral Patent

* Application
030459, filed Mar.
6, 1961

. Mangdhese Nos: 9/
L &0

Hillerest No. 23,

“Within secs. 18& |

19, T 1L N, R-
1E,G. &

8.R:M., Arizona, °

All w1thm Coconino
County and the
‘Sitgreaves - oo

4, & 5, Black Dia-
" mond Nos: Sy
£.:2:(*Noi 1. was

. relinquished by ..

the claimant on.

May 15, 1962 and’|
- is ot invelved in- |. »

“the appea] )
‘Within secs. 19, 20,

TERM, 2

Within. ...
sec. 20, T. 14N,
R.1I0E, G. &

. Goconino ; -1t
National, Forest
“Sunset Nos. 1—16
- inc.

I Within secs. 13 &

24, T.14 N, R.
9 E., and secs. 18

© & 19, T.14 N, R.
0E,G &
S.R.M., Arizona.,

All within Coconino
County and
Coconino

' National Forest.

| ;- National Forest. .
Manganese Nos, 3,

. Feb. 28, 1962.

 Found claims in-
“'yalid ‘for lack of ¢
discovery of valu-

able mineral in

: Jodes, rejected

" 'patent apphca-
~tionsi L :

8.R. M Arizona, o= 5
) All thhm Coconino
o County and the |

"Feb. 20, 1063..

Found claims

| Feb. 15; 1963
Afirmed;

Oct 23 1963
s Aﬂitmed ’
' yalid, dismissed’ - |
contest.
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Claimant and

Arizona Coutést No.
and Patent Apphca-

- Names of Lode
Claims and General

Date_ of Hearing
Examiner Decision

Date of Assistant
Director’s Decision

Appeal No tion No. Description-of Area | and Action Taken |- -and Action Takén
o ’ of Claims' - R o
Estate of ‘| Contest No. 105086 Rough Hill #1 Lode. | June 7, 1963. 1 'Nov. 6, 1963,
Robert ¥, - Mineral Patent™ . | Within sec. 30, T. . . | ;. Found clajms Affirmed.
Beecroft . Application + 14N, R:10 E., valid, dismissed . B
~A-30210. 0301883, filed Jan. | . G. & S:R.M.; contest. i
26, 1961 .. .. Arizoma. -

“Coconino County,
Coconino
National Forest.

' APPEAL OF KORSHOJ CONSTRUCTION COMPANY

IBCA-321 Decided April 29, 1964,

Contracts: Appeals

Questions of law may be determined. by the Board of Contract Appeals under

a-standard-form Government contract, as well as questions of fact. )
Contracts: Appeals—Contracts: Contractmg Oﬂicer—Contracts. Interpre-
tation : o ;

A provision in a standard-form Govérnment .contract which speciﬁcally grants .
the contractlng oﬁicer authority to decide’ partlcular matters does not exempt
his dec1s1ons upon such matters from review under the “Dlsputes” clause of
the contract even though the provrsmn is written in terms that call for the
exercise of judgment -and discretion: by ‘him, unless the provision affirma-
tively discloses an' intent that decisions by the contracting officer Wlth_
respect to such matters shall be ﬁnal

Contracts: Appeals——ContractS' Contractmg OﬂicerAContracts. Walverv
and Estoppel. o :

Decisions by a- contracting otﬁcer not to waive the defense that a claim is
.untimely are subject to review, under,a standard-form . “Disputes” clause,
irrespective of whether the waiver -authority of -the contracting officer is
express, as under the “Changes’ ‘clause; or is 1mphed as under some
provisions of “Protests” clauses.

Contracts: Appeals—Contraects: Comptroller General

Decisions upon questions of law. made by the Comptroller General are with-
out binding:effect in “Disputes” clause proceedings that have as their subject
claims which, although they involve the same problems, are not the same
claimg, as were the subject of his rulings. In such situations the decisions
of the Comptroller’ General constitute significant and valuable. precedents,
but should not be followed-if outweighed by other precedents.

BOARD OF CONTRACT APPEALS

In an interlocutdry decision, dated August 27, 1963, and a supple-
mental decision, dated September 27, 1963,% the Board denied motions

270 1.D, 400, 1963 BCA par. 3848, 5 Gov. Contl‘ 501
270 1.D. 434, 1963 BCA par. 3865.
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-~ for the dismissal of this appeal and for summary judgment thereon
in favor of the Government. The ground for those motions was that
appellant had not submitted to the contracting officer timely notices of
its claims, or timely. protests against the administrative action that
allegedly gave rise to such claims. The Board’s reasons for denial of
the motions were that the notice and protest requirements of the con-
tract could be waived by the contracting officer, that the correctness of
his determination not to waive them could be reviewed by the Board,
and that pertinent factual issues had been joined which-could not
properly be resolved without according appellant an opportunity for
a hearing pursuant to the “Dlsputes” clause (Clause 6) of the
contract.®

A motion for recons1derat10n of the declslons ]ust mentioned has
been filed with the Board by the Department Counsel. The motlon,

“which is dated February 7, 1964, asserts that those decisions are in
‘conflict with a decision of the Comptroller General, which was rendered

- after our decisions had been issued. The decision thus invoked is
Dec. Comp. Gen. B-152346 (November 22 ,1963).

The decision of the Comptroller General, in so far as here relevant,
dealt with a claim for an equitable adjustment on account of an alleged
change in the specifications. The claim arose under a Coast Guard
contract which contained a “Changes” clause identical with Claunse 3
of the contract here involved.*.

3 That 'clause—Clause 6 of Standard Form 28A (March 1953) as amended to conform
to the Wunderhch Act—reads as follows:

“DISPUTES—Except as otherwise provided in this contract, any dispute concerning a
guestion of fact arising under this contraet which is not disposed of by agreement shall be
decided by the contracting officer, who shall furnish to the contractor a written copy of his
decision. Such decision shall be final and conclusive unless within 80 days from the date
of receipt thereof, the contractor appeals therefrom by mailing or otherwise furnishing to
the contracting officer a written appeal addressed to the Secretary. The decision of the
Secretary or his duly authorized representatives upon such appeal shall be final and con-
clusive unless the deeision is fraudulent or capricious or arbitrary or so grossly erroneous
as necessarily to imply; bad faith, or is not supported by substantial evidence. In connec-
tion with any appeal proceeding under the ‘Disputes’ clause, the contractor shall be afforded
an-opportunity to be heard and to offer.evidence in support of its appeal. - Pending final
decision of a dispute hereunder, the contractor shall proceed diligently with the perform-
ance of ‘the contract and in accordance with the contracting officer’s decision.”

¢That clause—Clause 3 of Standard Form 23A (March 1958)—reads as follows:

“CHANGES—The Contraetmg Officer may at any tiine, by a written order, and without
notice to the sureties, make changes in-the drawings and/or specifications of this contract
and within. the general scope thereof. If such changes cause an increase or decrease.in
the amount due under this contract, or in the time required for its performance, an
equitable adjustment shall be made and the contract shall be modified in writing accord-
ingly. :Any claim of the Contractor for adjustment under this clause must be asserted in
writing within 80 days from the date of receipt by the Contractor of the notification of
change : ‘Provided, however, That the: Contracting Oﬁicer, if he determines that the facts
justify such action, may receive and consider, and adjust any such claim asserted at any
time prior to the date.of final settlement of the contract.  If the parties fail to agree upon
the adjustment to be made the dispute shall be détermined as provided in Clause' 6 hereof.
But nothing provided in this clause shall excuse the Contractor from. proceeding with the
prosecution of the work as changed. [Except as otherwise herein provxded no charge for
any extra work or matenal will’ be allowed *?



154 ~ DECISIONS OF THE :DEPARTMENT OF THE INTERIOR (71 ID.

The contracting officer demed the claim upon: the ground that
there had been no change in the substance 6f the spemﬁcatlons, and
also on the ground that the claim had not been presented within the
30 days allowed by the “Changes” clause. - An appeal was taken to
a ‘Coast Guard Board of Contract-Appeals that had recommendatory
authority only. The Board recommended that the claim be denied
upon the ground that there had been no change, seemingly without
discussing the question of whether consideration of the:claim was
barred by the lateness of its presentation. This recommendation
was adopted by the head of the Department, whereupon the contrac-
tor submitted the claim to the General Accounting Office.  The Comp- -
troller General rejected the claim on the ground that it was untimely,
saying:

The Board ’proceed'ed to hear, consider and, upon request, recommend denial
of the contractor’s claim on the merits. Irrespective of the merits of the
claim, the record shows no dispute as to the fact th#t the contractor did not
present its claim for adjustment within the period required by the contract,
i.e., 80 days of the issuance of the change in the specifications. The question
of whether a claim is timely and in conformity with the contract provisions is
one of law. Poloron Products, Inc. v. United States, 126 Ct. CL 816; 116 F.
Supp. 588 (1953) Therefore, it may be decided by t]ns ofﬁce See 42 Comp.
Gen. 357, B-150178, dated January 11, 1968. :

It.is clear under the language of the Changes’clause of the contract that an
untimely claim is barred unless the contracting officer chooses to waive the. °
defense of untimeliness. The Arundel Corporation v. United States, 96-Ct. Cl
77 (1942), and cases cited therein. 'The Board itself cannot waive the defense.
See P.L.8..Coat & Suit Corp. v. United States, 148 Ct. Cl. 296, 300-301 ; 180 F.
Supp. 400, 403 (1960). In the insbant case, the contracting officer has not
only not waived the defense, but has consistently relied upon it. Accordingly,
since claim No. 1 for $13,605.30 was not presented in accordance with the
provisions of the contract to which the. contractor had agreed, we find no
legal .basis on which the claim might be allowed. See 18 Comp.: Gen. 232,
citing Plumley v. United States, 226 U.S. 545 (1913), and B-140907, -dated
November 6, 1960, citing Yuhasz v. United States, 109 F. 2d 467 (Tth Cir. 1940).

The asserted conflict in decisions springs, of course, from the state-
ment in the foregoing quotation that “The Board itself cannot waive
the defense.” The Government’s concept of the applicability of this
statement to the two claims involved in the instant appeal is explained
by Department Counsel in the following words:

As to Claim No. 1, the first notice that the Government received was in
the letter of October 26, 1981 which was received almost 4 months after com-
pletion of all work under the contract (July 3, 1961)." As to Claim No. 2, the -
first indication of claim was a vague reference in.a letter dated July 31, 1961
The details were not supplied until February 17, 1962. In the Findings of
Fact of February 28, 1962, the contracting officer- specifically -invoked the
provisions of Paragraph 9, Protests, and denied Claim No. 1 on that basis.
Similarly, as to Claim No. 2, the contracting officer’ denied the claim on the
same. basis in the letter Qdecision of March 27, 1962. The contractor. has
never controverted these facts.. In all pertinent respects; the facts in this
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appeal are identical with those in B—l52346 except that the contracting officer
here relied.upon Paragraph 9, Protests, rather than Clause 3, Changes. These
provisions are identical in meaning and substance as to the necessity for the
filing of written protests within 30 days of any action by an officer of the
Government which he considers regquires-him to do work outside the scope
of the contract or which he considers unfair.: No such protests were made.
The rule of B~152346 is equally applicable to Paragrapl 9, Protests.®

These contentions necessitate an exploration of the foundations for
the statement that “The Board itself cannot waive the defense.” = The
reasons—whether logical or practical—for the adoption of suech a
rule are not specified in the decision of the: Comptroller General.

If we look at the language of the “Disputes” clause (Clause 6),
we see it says that “any dispute concerning a question of fact arising
under this contract” (Italics supplied) shall be decided, in the first
instance, by the contracting officer and, on appeal, by the Secretary
or his duly authorized vepresentatives. If we then look at the lan-
guage of the “Changes” clause, we see it says that when the parties-
fail to agree upon the adjustment to be made for an alleged change,
“the d1spute shall be determined as provided in Clause 6 hereof.”
The meaning naturally to.be drawn from these provisions is that
~any dispute which the contracting officer has authority to decide
under the “Disputes” clause may be made the subject of an appeal
to the Secretary or his duly authorized representatives, and that the
disputes which the contracting officer has authority to decide under
that clause include disputes over matters that have to do with equi-
table adjustments under the “Changes” clause.

Furthermore, the “Changes” clause also says that the contracting
officer may consider late claims “if he determines that the facis
justify such action” (Italics supplied). The natural meaning of this
phrase is that the contracting officer shall be guided by “the facts”
whenever he decides the question of whether to waive the defense of
untimeliness, and, consequently, that the contracting officer makes a
determination “concerning a question of fact arising under this. con-

5That paragraph—Paragraph 9 of the General Conditions of the contract—reads as
follows :

“Protests. If the contractor considers any work demanded of him to be outside of the
requirements of the contract, or considers any record or ruling of the contracting officer
“or of the inspectors to be unfair, he shall immediately upon such work being demanded or
such record or ruling being made, ask, in writing, for written instruoctions or decision,
whereupon he shall proceed without delay to perform the work or to conform to the record
or ruling, and, within thirty (30) calendar days after date of receipt of the written in-
structions or decislon (unless the contracting officer shall grant a further period of time
prior to commencement of the work affected) he shall file a written protest with the con-
tracting officer, stating clearly and in detail the basis of his protest. Execept for such
protests as are made of record in the manner herein speclfied and within the time limit
stated; the records, rulings, instructions, or decisions of the contracting officer shall be final
and conclusive. Instructions and/or decisions of the coniracting officer contained in letters
transmitting drawings to the contractor shall be considered as written instructions or
decisions subjeet to protest as hereln provided.”
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tract,” within the meaning of the “Dlsputes” clause, whenever he
decides that question.

The “Protests” paragraph provides for two distinet types of action
by a contractor who believes that extra work is being required of
him or that he is being treated unfairly. The first is the submission
of a request for written instructions. 'This is to be done. “immedi-
ately” upon the making of the demand or ruling to which the con-
tractor objects. The second is the submission of a protest to the
“written instructions. This is to be done within 80 days after their
receipt “unless the contracting officer shall grant -a further period
of time prior to commencement of the work affected.” The langnage
just quoted has no counterpart in the provision which enjoins the
contractor to ask for written instructions “immediately.” Authority
to waive lack of compliance with that provision is neither expressly
~conferred no expressly withheld by the terms of the “Protests” -
' paragraph. '

"~ ~The decisions relating to “Protests” provisions consistently hold,
however, that a failure to comply with their terms may be waived,
‘notwithstanding the absence of an express authorization for so doing.
These holdings may be explamed on the ground that the requirements
: -1mposed by “Protests” provisions are procedural, rather than substan-
‘tive, in nature and, not being prescribed by law, may be waived by the
agents of the party intended to be benefited thereby, that is, the Gov-
ernment. Thus, it has been said that “The provision requiring protest
~within ten days was a provision inserted for the benefit of the de-
fendant and, of course, could be waived by it.” Nor has the presence
of an express authorization been deemed a necessary prerequisite for
the waiver of other forms of contract notices.®

With respect to the “Protests” paragraph, then, we see that waiver
of a failure to request written instructions is impliedly authorized, and
that waiver of a failure to protest written instructions is expressly
authorized. The contracting officer is mentioned only in connection
with situations of the second type, and the wording used—*“unless the
contracting officer shall grant a further period of time prior to com-
mencement of the work affected”—° is not materially different from

s Grier-Lowrance Construction Company, Ine. v. United States, 98 Ct. Cl 434, 461-62
(1943) ; 4. D. Armstrong Company, Inc., IBCA—40 (August 17, 1956), 63 1.D. 289, 31617,
56--2 BCA par. 1048 ; Jack Willson, IBCA-7 (June 14, 1955), 62 1.D. 225, 228, 6 CCF par.
61,675 ; 'see McWaters, and Bartlett, IBCA-56 (October 31, 1956), 56~2 BCA par. 1140 ;
Korshoj Construction -Compeny, IBCA-9 (May 2, 1956), 63 I.D. 129, 134, 6 CCF par.
61,867.

T Arundel Corporation v. United States, 96 Ct. Cl. 77, 110 (1942).

8 Palumbo v. United States, 125 Ct. CL. 678, 68789 (1953) (notices of delays).

9 The Board expresses no opinion upon the guestion whether the presence of this phrase
negates the existence of an implied authority whereby a fallure to protest written instruc-
tions could be waived . after commencement of the work affected. Cf. P.L.S. Coat & Suit

Corporation, 148 Ct. Cl. 296, 298-301 (1960).
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the wording used throughout the contract to confer authority upon
that official over matters within the scope of the “Disputes” clause.

It must be concluded that the terminology of the “Changes” and
“Protests” provisions of the instant contract offers no valid reason
for a holding that waiver determinations by the contracting officer
constitute a class of determinations to which the appeal provisions of
the “Disputes” clause do not apply.

Department -Counsel seems to find a reason for such a holding in
the statement, which appears in the foregoing quotation from Dec.
Comp. Gen. B-152346, that “The question of whether a claim is timely
and in conformity with the contract provisions is one of law.” But
the question with which we are confronted, when a contractor appeals
to us from a failure or refusal of the contracting officer to waive the
defense of untimeliness, is not whether the claim is timely and in con-
formity with the contract provisions. It is the entirely different ques-
tion of whether, as a matter of fact, the Government has or will be
prejudiced by reason of the lateness of the assertion of the claim and
whether, as matter of fact, consideration of the claim is justified, not-
withstanding its lateness.

The Court of Claims has, upon occasion, dlstlngmshed between de-
terminations as to whether particular mrcumstances do or do not exist,
which it regards as determinations upon questions of fact, and’ deter—
minations as to whether the contract does or does not attach _particular
consequences to given sets of circumstances, which it regards as deter-
minations upon questions of law. ’

The leading case of Shepherd v. United States™ illustrates the
application of this distinction to the subject of timeliness. One issue
there raised was whether the contractor had complied with the notice
provisions of articles 3 and 4 of the contract, relating, respectively,

- to “Changes” and “Changed Conditions.” ** With respect to that
issue, the decision states: - o :

* ® % the contracting officer held that plaintiff was not entitled to maintain
his claim because it had not been filed until after, all the work had been com-
pleted. . His finding that the cloim was not filed until efter all the work had
been completed, unreversed on appeal, is binding on us, but his conclusion that
for this reason plaintiff is not entitled to recoveris not binding.

* Also, the finding of the [War Depariment]l Board [of Qoniract Appeals] that
plaintiff did not tell the Chief of Operations and the resident engineer that he

intended to make a claim for ewtra compensation under article 4 is bmdmg on
w8 but its concluswn that for that reason plalntﬁ cannot recover 1s not bmdmb,

#0125 Ct. CL. 724 (1953).

4 The contract was a Corps of Engineers contract that included the same “Changes”
and “Changed ‘Conditions” clauses as Standard Form 23 (Revised April 8, 1942), except
that the provision requiring approval by the head of the department for changes exceedmg,
$500 was omitted.
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since this conclusion calls for a constructlon of the contract. (Italics
supplied,) *

Another” noteworthy - exa,mple is pr0v1ded by Poloron Products,
Ine. v. United States'®  This case is cited in Dec. Comp. Gen.
B-152346 as authority for the statement that “The question of whether
a claim-is timely and in conformity with the contract provisions is
one of law.” A major point of controversy was whether a determina-
tion of the contracting officer had been communicated to the contractor
in a manner that was sufficient to start the running of the appeal
period- of 30 days allowed by the “Disputes” clause Concerning
this point, the decision states: R

_The [War Department] Board of Contract Appeals»grént,ed plaintiﬂfia full
hearing on the merits of its claims because it  deemed a consideration on the
merits necessary to'a decision on the jurisdictional question presented, that is,
whether a’ timely appeal had been made.  The Board then, in addition to dis-
missing. the appeal for failure to perfect it within the. required time, made and
incorporated.as part of its dec1s10n detailed findings of fact Whlch were adverse
to plaintiff on all 1ts claims, While the decision of the head of the department
as to. the facts is binding on this court under United States v. Wunderlich; 342
U.8. 98, its decision as to whether o t@meby appeal has been perfected within the
meaning of the coniract, being a question of lew, is not one to which the limi-
tation of Wunderlich attaches. W. C. Shepherd v. United States, 125 C.-Cls. 724,
729 ; See.Coallahan Construction Co. v. United States, 91 C. Cls. 538 616

Thus, we have in ‘effect @ two fold decision by the Boafrd part of which is
bmdmy here and part which is not. (Itahes supplied.) ¥

- These decisions, together with such contract provisions as the waiver
authorization of the “Changes” clause, clearly show that the process
of reviewing determinations by a contracting officer Wlth respect to
the subject of timeliness, and, in particular, the process of reviewing
determinations as to whether lack of timely notices or protests should
be waived, is largely a process of determining matters of fact.

Tt is true, of course, that the question of what ultimate conclusions
should be drawn from the facts found is, as the foregoing decisions
mdlcate, a question which the Court of Claims sometimes regards
as'a question of law, even where-the applicable standards of decision
are contractual provisions rather than rules of statutory or common
law. This, however, does not mean that the Court regards the draw-
ing of such legal conclusions, much less the making of the findings
of fact from which they are drawn, as beyond the jurisdiction con-
- ferred by the “Dlsputes” clause or by such documents as the Charter
of this Board.*® Tt merely means that the Court regards such legal
conclusions as not possessing the degree of finality prescribed by the
“Dlsputes” clause or by sectlon 1 of the so- called Wunderlich Act,®

12125 Ct. CL at 729,

8 126 Ct. Cl. 816 (1953).
W Id. at 824,

543 CFR 4.4,

1841 U.8.C. see. 321,
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a,nd as. open to the Wlder type of Judlclal review permltted by sectlon
2 of that Act2? - =
“The prev1ous1y 01ted Shephe'rd case is a good example. There the
Court disagreed with, and refused to abide by, the conclusions of the
contracting officer and the War Department Board of Contract Ap-
peals -with respect: to certain subjects. - But.it specifically held that
the factual determinations made by those officials with respect to the
saine subjects:were binding. Nor'did'it'so-much as suggest that the
jurisdiction conferred upon those officials had been exceeded when they
drew the conclusions which were later overruled by the Court, or when
they. issued the ‘decisions which gave:effect to such conclusions.
A striking illustration-of the proposition that the existence of juris-
diction to decide‘dees not. depend upon the finality of the decisions -
rendered. is afforded by McWilliams Dredging Company v. United
States2® That. case involved: a -question. of contract: interpretation
- which: had been decided: by ‘the ‘Army Board of Contract” Appeals
pursuant to’ ko memorandum of 'the Secretary of War that authorized
the Board m certain circumstances, to “consider and admlnlstratlvely
 pass on a,ppea,ls not specifically or impliedly authorized by the con-
tract " The Court of Claims held. that the decision of the Board was
dlng eﬂ'ect since the questlon decided. related. to eontract
mterpreta ion. and thus was. a questlon of law, and since neither the

“Disputes” claisé nor the memorandum of the Secretary of War gave
~ finality to decisions upon questions of law. The effect of the memo-
randum was descrlbed by the Courtin the followmg words:

It is ev1dent that the: Secretary was authonzmov the Board to act for-him in
the Way that any. owner Would act if :a contractor was dlssatlsﬁed w1th the way
he was treated by the owner’s representatwe in charge He would listen to
the contraector’s story, and if he thought that his representative had been unfalr,
he would reverse him, He would’ do this, not because the contract gave him
any authority to make-a final decision which would bar the contractor: from
relief in the courts for breach-of contract, but because it-would be the natural and

-falr way - for an owner to act. And just as the contractor in the supposed
case. could sue for’ b1eaeh of contract if his. appeal to the owner did not give
'hlm sat1sfactory rehef 80 can the contractor Wlth the Governmen‘c if he has not
contracted away hlS mght to do so - - i

A more recent ﬂlustramon is to be found in Wzllwm A Smith Con-
_ tmctmg OOmpamy, Ine.v. Umted States.2o There the Court of Claims
was called upon to rev1ew a demsmn of the Intemor Board 2t That

741 U.8.C. sec. 322
18118 'Cty CL:1:(1950)." y ’ k
c'ae ¥d, at 16—-17. .. The sngmﬁcance of thxs passage as a guxdehne for the: determinatmn of

“‘contract disputes is:stressed.in:Cosmo. Construction Company, IBCA-412 (February. 20,

1964), 71 1.D. 61, 62, 1964 BCA par. 4059, and Hastern Maintenance Company, IBCA-275
(November 29; 1962), 69 1.D. 215, 220, 1962 BCA par. 3583, 5 Gov. Contr. 44(h).

20292 ¥, 2d 847 (1961).

2 Witliom A. Smith Oontracting Company, Ing., IBCA—83 (June 16,°1959), 66 1.D. 233,
59—1 BCA par 2228, 1 Gov. Contr. 481, 482,
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decision had allowed one claim of the contractor, but had disallowed
two others. Hach of the disallowed claims turned upon an issue which
the Court regarded as an issue of contract interpretation, and, there-
fore, as an issue of law. The Court, accordingly, held that the decision
of the Board upon these claims was subject to review under section 2,
‘rather than section 1, of the Wunderlich Act. It then turned its at-
tention to the merits of the disallowed claims, held that the interpreta-
~_tion which the Board had placed upon the relevant contract: provisions
was the correct one, and gave judgment against the contractor. The "
Court, however; nowhere suggested that the Board erred in ventur-
ing to hear and decide claims which turned primarily, if not. Wholly.
- on what were, in the eyes of the Court, questions of law. . .
The Charter of the Interior Board expressly adopts the concept of
jurisdiction we have been discussing. 43 CFR 4.4 states: - :
The Board exercises the authority of the Sééretary in deciding appeals from
findings of fact or decisions by contracting officers of any bureau.or office 'of the ‘
Department of the Interior, wherever situated, or any field installation thereof.
Decisions of the Board on such appeals are final for-the Department. . 'The Board
may, n @ts (chretwn, decide questwns whwh are deemed necesswry for the
complete decision on the issue or issues involved in the appea,l mobudmg ques- )
* tions of law (Itahcs supplied). .
Pursuant to this ‘provision, the Board has held. that its ]urlsdlctlon_
comprehends the determination of questions of law, whether pre-
- sented in the form of pure questlons of laW or'in the form of mlxed
questions of law and fact.?? o
When all of these considerations are taken 1nt0 accou_nt it is ev1dent
that the principles governing the determination of questions of law,

in disputes pertaining to contracts, offer no support for a conclusion

* that the defense of untimeliness can be waived by the contracting
officer alone.

‘A second ground which has been advanced as support for such a
conclusion is that the authority to waive is conferred in terms which
mention orly the cOntracting officer and, hence, may be exercised only
by him. This argument 18’ necessamly inapplicable to . situations
where, as in the case of a failure to ask for written instructions, the
" authority to waive is conferred by legal implication, rather than by

express provision, since the reasons for 1mp]ymcr such an authority
are no less valid when the persons who, W111 exercise it include the head
of the Department and his authorized representatives than. they are
when such persons consist of the contractlng oﬂicer and his authorlzed ‘
‘22 Robers J. Gordon Construction Company, IBCA-216. (April 21, 1960) 60—1 BCA Dar

2594, 2 Gov. Coutr, 236; Oommercial Metals Company;: IBCA=-99. (August 27, 1959) 66 o
ID 298, 305, 59—2 BCA par. 2298, 1 Gov Contr 600, 601 . )
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representatlves. Thus, the argument that the waiver authorlty of
the contracting officer is intended to be exclusive could, in any event,
be applicable only to s1tuat10ns where such authomty is expressly.
granted to the contracting officer, as in the case of the provision of
the “Changes” clause that “the Contracting Ofﬁcer, if he determines
that the facts ]ust1fy such action, ma.y receive and cons1der” late
clalms. Lo o

" 'With respect to 31tuat1ons of the latter type, the argument in ques—
tion lacks force because it is inconsistent with''a’ well-established
principle of Government contract law. This principle is to the effect
‘that a contract provision which grants the contracting officer authority
to decide partieul‘xr matters: does not exempt his decisions upon such
matters from review under the “Disputes” clause, unless the provision
affirmatively discloses an: intent that the decisions made by the con-
tracting officer with respect to such matters are to be final, T

A notable dlscussmn of the principle just mentloned appears n
Fred R. Comb Co.v. United States? - The Bureau of Indian Affairs
had made a contract which contained a “Dlsputes” clause (Axrticle 15)
applicable to “d1sputes concernmg questions arising under this con-: .
tract,” and which .also contained a'clauise’ (Pa,ragraph 4y prov1dmg
that the Commlssmner of Indian Affairs—who was the contracumg
officer—“‘shall be the- 1nterpreter” of “the true intent,and meaning
of the drawings and specifications.” ** - A dispute arose over the inter-
pretatlon of one of the spec1ﬁcat10ns, the ‘Commissioner decided the
dispute against the contractor, an appeal was taken, and the Secretary
of the Inbemor reversed. the Commissioner.?® The Comptroller GeI__l—

2100 Ct. Cl 259 (1943) :

2 The contract was on a form, designed for use in connection W1th WPA “projects,
that included the same “stputes” clause as Standard Form 23 (Revised September 9,
1935), ‘with modifications which' made sbecial provision for the determination:of certain

types of labor:disputes and- Whlch m the phrase. first above quoted, substituted “questlons” o

_-for “qguestions of faect.”

% Prior to. World War II; a_ppellate decismns under “Dlsputes” clauses were asually made
by the head, or.an assistant head, of the department concerned. This arrangement-had
various drawbacks ; ‘for example, the officials concerned rarely had time to conduct formal
hearings, glve:personal-consideration to.the reeord, or observe other quas1-]ud.u31a1 safe-
guards. ,As a result, most major - contracting agencxes now , utilize boards of contraet
‘appeals, who seive, on behalf of the head of the department, as the “duly authorized rep-
resentatives’’ mentioned in the “Disputes” clause.. In.the Department of the Interior, the .
: first. step away from ‘the earlier arrangement was the vesting of jurisdiction to decide
contract appeals in. the:Solicitor of the Départment. - This. Was accomplished by Order No.
2392 (12 F.R. 8423),"dated :December 9, 1947, 'The second step was, the ereation of the
Interior Board of Contract Appeals the vestmg m it of Junsdictxon over éontract appeals,
and ‘the. establishment- of quasi-judicial rules-of procedure to govern the presentation. and. -
consideration’ of such appeals. 'This was accomplished by Order No. 2509, -Amendment .~
No. 22 (19 -P.R. 9428) and by 43 CI'R, Part 4 (19 F.R. 9389), both of whlch became
effectwe on December 31; 1954, :
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eral, however, refused to give effect to the determination of the Secre-
tary, and the contractor brought suit for the amount allowed: by the
latter The Court of Clalms held for the contractor, saymg :

Many times in this court the Government has defended a sult ot the ground
that the clalmant had fa11ed to pursue h1s contructual remedy of appeahng
to the héad of the: department from an adverse ‘ruling of the contracting .officer;
but this is the first case that has been presented to.us it which-the Government
has taken the position that the contractor has not even thls‘ remedy and that the
contracting officer’s decision is final and subject to rev1ew not even by his
superior in the department ]

ok . = ‘ * % s e

In justice to. Government counsel it should be said that thig posmon is but
half-heartedly advanced. It was the position- taken by the Comptroller General
when he denied the claim. - Ttis patently unsound. S

Paragraph 4 of the general conditions: of the specifications did make the Com-
missioner of Indian Affairs, who was the contracting officer, the interpreter of
the intent and meaning: of the drawings and specifications, but it did not say
that his interpretation thereof should be'final and subject-to review neither by
the courts nor by his superior. It must be read in- connection with another
provision of the contract, of which it is'a part, to:wit, article 15 of the contract,
which provides for.an appeal to the head. of the department from the decisions
of the contracting officer on disputes concerning questions arising under. the
contract. - Effect must be given, of course; to all parts of the contract; no pro-
wsmn should be construed as belng in COIlﬁlCt with another one unless no other
reasonable interpretation is poss1b1e ‘This -is axmmatw Paragraph 4 of the
,general conditions’ of ‘the spee1ﬁcat1ons i not'in conflict w1th article 15 of the
contract.” Paragraph 4 makes the Commissioner of Indian Affairs the interpreter
of the meaning of the-specifications, but it does not make his interpretation final
and conclusive; it does not say. that there shall be no. appeal therefrom to the
, head of the department.

The provisions of article 15 of the contract apply to such dlsputes as well
as others. - It is clear that the contractor in this case d1d have a rlght ‘to appeal

to the head of the department® .
“In United States v: Joseph, A. H olpuch 00 527 the Supreme Court
- was presented with a problem which tiurned upon contractual pro-
~ visions similar to those involved in. the Comb case, supra, except that
* the function of interpreting the' drawings and specifications was vested
“ina subordlnate of the contracting officer. Th1s subordinate had made
a ruling upon a question of 1nterpretat1on, from which the. contractor:-
had made no attempt to take an appeal eithet to the contractlng officer
or to the head of the department The: queetlon presented was whether
. thls failure barred the contractor from malntamlng a su1t to. contest

%100 Ct, Ol at 26468, e
#7398 T.5. 234 (1946).
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the ruling.  The Supreme Court held. agalnst the contractor, saying
that the decision of the subordinate was “clearly appealable” under the
“Disputes” clause, and that “no justifiable excuse is apparent for re-
spondent’s failure to exhaust the appeal provisions” of that clause.?®

.The principle affirmed by these decisions has, moreover, been recog-
nized as extending to decisions upon the question of whether the defense
of untimeliness should be waived.. In the appeal of Burion-Rodgers,
Ine.,” counsel for the Government sought to have the Armed Services
Board of Contract Appeals dismiss a claim which the contracting. offi-
cer had denied on the specific ground. of untimeliness.. The claim was
agserted under a “Changes” clause which provided that claims must.be
asserted within 80 days from receipt of the notification of change, but
that “the Contracting Officer, if he decides that the facts justify such
action, may receive and act upon any such claim asserted at any time
prior to final payment under this contract.” 2 The Board refused to -
dismiss, saying: e

Counsel contends:that the power to receive and act upon late claims is within
the sole discretion of the Contracting Officer and that his decision in this respect
is not appealable to the Becretary of the Navy, or this Board ‘as h1s authomzed '
representative for the purpose of demdmg dlsputes on appeals.

e * .. ES S T R . *® » ®

Clearly, the question ‘of whether Appellant’s claim-should be received and acted
upon was a matter about which the parties could, and did dispute. ' The Contract:
ing Officer rendered a decision adverse to Appéllant in this-respect. However, in
the absence of any language giving finality to this particular determination, the
case falls within the provision of the disputes clause, article 6. * * * In the
absence. of language giving ﬁnahty to demsmns called for by separate clauses
such as the one in the changes clause regardmg temporal cirecumstances, such
decisions are not exceptlons to the- dlsputes clauge. -This mterpre’catmn was
estabhshed by the Comb case and its apphcatlon extends as far back as; to 1nc1ude
the view taken by the predecessors. of. this Board. . See Leo Stmders BCA. No.

955 ‘dated i5 June 1945 3 cCF 8625 Efuerett Marine Ways, Inc., NBCA No. 208, -

dated 14 March 1947, In. the mstant case; We “hold that the Contracting Officer’s 8
decision as to whether the facts JllStlfy receiving - -and actmg upon. Appellant's

claim is appealable to the Secretary of the Navy under the' terms of the disputes
clause of the contract, Hence, as the authorized representatlve of the Secretary

2 Id. at 239-40,

2 ASBCA No. 5438 (March 7, 1960), 60—1 BCA par. 2558,

30 The contract was a Navy Department contract that included the same “Cha.nges”
" clause and, so far.as pertinent to the decision, ‘the same ‘‘Disputes” clause ag, Standard
Form 32 (November 1949 edition). 3
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for such purpose, there is no laek of Jumsdlctlon on. the part of the Board to
consider the matter.

The position that determinations of the contracting officer with
respect to waiver of the defense of untimeliness are subject to review
under the “Disputes” clause has been upheld by us in a long line of
decisions.®* Tt has been upheld by the Armed Services Board of
Contract Appeals and its predecessors, not only in Burton-Rodgers,
Ine. and the appeals there cited, but in other decisions as well.?® Tt
has also been upheld by the Corps of Englneers Board of Contract
Appeals.® '

Further support for this position is to be fou‘nd in the decision of
the Court of Claims in Guyler v. United States®® There the contract-
ing officer had rejected, under a “Changes” clause which contained the
same temporal provisions as the clause here involved, a claim that had
been presented more than 30 days after receipt of the notification of
change.®® The Court began its discussion of the subject by quoting
the proviso in the “Changes” clause which permitted the contracting
officer to consider late claims, and then went on to hold:

Thé contracting officer was hundreds of miles away. As soon as plaintiff
learned that the contracting officer intended to require the plaintiff to paint the
interior masonry walls, he 1mmed1ate1y filed a claim for pay for the extra work.
These facts clearly called for the contractmg officer to make an adjustment under
the plain terms of the proviso. The ends of justice required that be do so. If
the facts of this case do not justify the use of the quoted proviso, it is difficult
to conceive a set of circmustances that would.

o 60 1 BCA at pp. 12, 416-17.

32 Horgan Construction Company, IBCA-299 (September 6, 1963), 1963 BCA par. 3855,
5 Gov. Contr. 489(g) (motices of changed conditions and delays); €. C. Terry, IBCA-330
(July - 30, 1963), 1963 BCA par. 3805, 5 Gov. Contr. 405 (protests) ; Monigomery-Macri
Company and Western Line Construction Company, Inc.; IBCA-59 and IBCA-72 (June 28,
1968), 70 I.D. 242, 253-59, 1963 BCA par. 3819, 5 Gov. Contr. 419 (notices of changes,
chazriged conditions, and délays) ; Monarch Litmber Company, IBCA-217  (May 18, 1960),

. 67'1.D. 198, 200-03, 60~2 BCA par. 2674, 2 Gov. Corntr. 290 (notices of changed conditions
and- delays) ; Utility Oonstruction. Qompany, IBCA-149 and IBCA-161 (June 19, 1958),
65 LD. 278, 58-1 BCA par. 1804 (notices of delays); see Flora Construction Company,
IBCA—101. (Septémber 4, 1959), 66 L.D. 815, 322, 326, 59-2 BCA par. 2312, 1 Gov. Contr.
647-50 ‘(protests and notices of changes) ; McWaters and Bartlett, supre note 6:(protests) ;
J. D. Armsitrong Company, Inc., supra note 6 (protests).

3 Todd Shipyards Oorpomtwn, ASBCA Nos. 2011 and 2912 (January 25, 1957), 571
BCA par. 1185 (notlces of changes) ;- Raylaine Worsteds, Inc., ASBCA No 1842 (Janu-
ary 2, 1955) (notlces of delays).

3¢ See J. 4. Jones Oonstruction. C’ompa,ny, Eng. C & A No 1082 .(May 20, 1957) (notices
of changed conditions).

%314 F. 24 506 (1963).

38 The contract was a; Corps of Engineers contract that included the same “Changes”
clause and, so far ‘as pertinent to’ the decision, the same “Disputes” clause as Standard

Form 23A (March 1953).
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In the llght of the entire record, we find that plamtlif is. entitled to recover ‘
on his claim for the additional pamtmg w® o ow S

These statements reveal that the Court of Claims is unwilling te at-
tach finality to an arbitrary or caprioious failure or refusal of the
contracting officer to waive the defense of untimeliness. The appeal
taken by the contractor under the “Disputes” clause had resulted in
the contracting oﬁicer s rejection of the claim being sustained, and,
hence, there was no occasion for the Court to make an explicit ruling
that the defense of untimeliness could have been waived by the appeals
board. Nevertheless, the holding of the Court that the contracting
officer’s determination was not conclusive leads naturally to an infer-
ence that his determination was open to review under the general
appellate procedures established by the “Disputes” clause.

The only authority cited in Dec. Comp. Gen. B-152346 as support
for the statement that “The Board itself cannot waive the defense”
is P.L.S. Coat & Suit Corporation v. United States.*® The claim in-
volved in that case arose under a “Changes” clause which contained
temporal provisions identical with those interpreted in Burton-
Rodgers; Inc® The Court summarized its ruling in the following
words:

Deliveries under this contract were completed May 15, 1953, and final payment
~was made June 18, 1953. Plaintiff’s claim directed to the contracting officer
was made on January 12, 1954, some seven months after final payment. It was
rejected on the very same grounds which ‘we find applicable here, i.e., that it
was untimely under the contract provisions. The ASBCA, despite the Govern-
‘ment’s assertion of untimeliness, rendered a. decision against plaintiff  on the
merits of the claim. However, the question as to whether plaintiff’s claim was
timely and in conformity with the contract provisions is one of law which may
be decided here.  Poloren Products, Inc. v. United States, 126 C. Cls. 816, 824.
‘We hold it. was not, and plaintiff’s petition with regard to its claim under this
contract must be dismissed. Adherence must be had to those provisions of
Government contracts which provide the mechanics for settling disputes on the
administrative level. United States v. Holpuch Co., 328 U.8. 234 ; United Stales
v. Blwir, 821 U.8. 730, 735.4

This passage reveals that the Court of Claims rejected the claim
because it was filed after final payment and, therefore, was not within

%7 314 F. 2d at 510.

88 Supra note 9.

2 Supra note 29,

4 Supre note 9, at 300-01.
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the scope of the waiver authorlty expressly granted the contracting

~officer by the “Changes” clause. There is no intimation that if the
claim had been filed before final payment, the Court would still have
rejected it, on the quite different ground, nowhere mentioned in the
opinion, that the ASBCA lacked authority to review the contracting
officer’s determination not to waive. On the contrary, the last sentence
of the quoted passage with its citation of the H. olpuch case, supra,tt
in which the Supreme Court applied the “Disputes” clause to a deci-
sion upon a matter that another provision of the contract specifically
authorized a’ partlcular official to demde, is an intimation that deter-
minations with respect to Walver are not exempt from review under
that clause. '

A provision which states, as does the “Changes” cla,use, that the
contracting officer “if he determines that the facts justify such action,
may” (Ttalics supplied) consider a late claim, necessarily reposes a
considerable measure of judgment and discretion in the contracting
officer. The exercise of judgment and discretion, however, is some-
thing which is often required of contracting officers, and which is quite
capable of being reviewed in an appropriate manner under the “Dis-
putes” clause. The appeal of Conn Structors, contains an apt illus-
tration. One of the matters there in controversy was the propriety
of a ruling by the contracting officer that concrete forms should not
be stripped from the lower floors of a building before the concrete
pouring operations for the upper floors had been completed, unless
secondary shoring was placed to support the upper floors. The con-
tract provided that “Forms shall be removed only with approval of
Contracting Officer.”  The decision of the ASBCA states:

* * * Having agreed to be bound by the discretionary decision of the contract-
ing officer, appellant can prevail in its claim for additional compensation under

the “Changes and Extras” article of the contract only by establishing that the
discretion was abused and the decision was arbitrary or unreasonable.

The contracting officer here was obligated [by a contract provision] to pro-
hibit the removal of supporting forms and shoring “‘until members have acquired
sufficient strength to support safely their weight and the load thereonm. * * %7
He was compelled to consider the “complete safety of the structure” requirements
of the contract provision. In making his decision he had also to consider the
safety of appellant’s employees and Government personnel who were required to

4 Supre note 27.
142 ASBCA Nos. 5162, 5195 and 5245 (April 28, 1960), 60-1 BCA par. 2627,
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be in and about the bmldmgs bemg constructed 'I‘o permlt early strlppmg of
'forms desired by appellant, the contractmg oﬁicer dec1ded complete safety of_
the structure ‘and person.nel requ1red secondary shores ‘as prescrlbed in ‘his -
d1rect1ves ‘The testlmony of somé of the experts indicates that secondary shor-
1ng Was necessary. .In these: circumstances, ‘that is; where gualified experts
dlffer ‘a-décision made and requiremernts imposed:which :are in accord with the
opinions of some of the experts cannot be said to be arbitrary or unreasonable.
‘Where the safety of property and personuel is involved, we beheve it reasonable
to expect the decision to bei in accord with that opmlon Wthh assured the desired
result. We ﬁnd the dec1s1on to be reasonable and that the 1equ1rements 1mposed
Were not “Changes or Extras s : :

It follows that the presence in a contract of 1anguage exphcltly au-
thomzmg the contracting officer to determine whether the defense of
untimeliness should be waived, and in so doing to exercise the judg-
ment and discretion. inherent in such expressions as “justify” and

“may,” offers no valid reason for a holding that the exercise of such -
judgment and discretion is exempt from review under the “Dlsputes”
clause. '

We are forced to. conclude that the statement “The Board 1tse1f can-
not waive the defense” is inconsistent with sound principles that are
supported by the weight of authority. '

There remains the question of whether this statement by virtue of
its inclusion in Dec. Comp Gen: B-152346, has bmdmg effect with
respect to the instant appeal. As Department Counsel points out, we
have ruled that decisions by the Comptroller General on specific ques-
tions of law are binding upon the Board.*# In making these rulings
we had regard to the policy expressed in the Dockery Act of July 31,
1894, as amended by the Budget and Accounting Act of June 10, 1921,
that “Balances certified by the General Accounting Office, upon the
settlement of public accounts, shall be final and conclusive upon the
Executive Branch of the Government * * *2 :

The situation presented by the instant appeal, however, does not
fall within the statutory policy. The cases mentioned in the preceding

# 60-1 BCA at p. 12,988,

“ Merritt-OChapman & Scost Oorporation, IBCA-240 (November 9, 1961), 68 1D, 363,
364, 61-2 BCA par. 3194, 4 Gov. Contr. 83; Reid Contracting Oompany, Inc., IBCA~T4
(December 19, 1958), 65 L.D. 500, 516-19, 58-2 BCA par. 2037, 1 ‘Gov. Contr. 50-52.
Accord: Gainespille Scrap Iron & Metal Company, ASBCA No. 3460 (May 28, 1957), 57-1
BCA par. 1274. .

4 July 31, 1894, sec..8, 28 Stat.. 207 June 10, 1921, title III, sec. 304, 42 Stat. 24;
81 U.8.C. see. T4, See Brooks-Oalloway Company v. United Stotes: (on rémand by the
Supreme Court), 97 Ct. CL 702, 704-05 (1943)i; Economy Pumps, Inc., IBCA-94 (Feb-

" ruary 18, 1957), 657—1 BCA par. 1178. : ’
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paragraph were cases where the claim appealed to the Board was the -

" selfsame claim upon which the Comptroller General had passed In

- such circumstances the relitigation before the Board of a questlon of
law which had been decided by the Comptroller General in ‘the due
-exercise of authority conferred upon him by law would hardly seemvto
be consistent with the principle of “res judicata,” as expressed in the
statutory phrase “final and conclusive.’# On the other hand, the
claims now before the Board are ones upon which, so far as the récord
shows, the Comptroller General has never had occasion to pass. The
holding in Dec. Comp. Gen. B-152346 was not rendered with respect to -
those claims and, hence, the claims are not “res judicata” and, as ap-
plied to them, the holding is not a “final and conclusive” determination,
but merely a precedent.?” Decisions of the Comptroller General are
“significant and valuable precedents in' the field of Government. con- '
~ tracts, and have been repeatedly followed by this Board. Here,
" however, the precedent is so outweighed by other precedents that it
should not be followed. ‘ g :

The motion for reconsideration, therefore, is denied.

A review of the appeal file has convineed the Board that it was on
sound ground when in the decision of August 27, 1963, it concluded
- “that the holding of a conference for the purposes stated in 43 CFR
4.9 would simplify procedures and may provide for a speedier dis-
position of the appeals.” The matters that would be considered at
such a conference include, among others, the definition of the precise -
content of the issues, the need for further findings of fact by the con-
tracting officer, the scope of the issues to be covered at the hearing,
the identity of the witnesses and documents to be presented, and the
extent to which testimony relevant to issues of timeliness would also be
relevant to -other issues. The Board will, at an early date, set an
appropriate time and place for the conference.

Hxzrserr J. StaveuTer, Member.
We '061\;001? : |
Twuomas M. Dorston, Member.
Paur H. Ganrr, Chairman.

4 Of. Magnelia. Petroleum Company V. Hunt, 320 U.S. 430 (1948) ; B. G. Brown, Jr., and
Company, IBCA—356 (July 26, 1963), 1963 BCA par. 3799, 5 Gov. Contr. 406 (k). .
47 This is also true of Dec. Comp. Gen. B-153672 (April 1, 1964) which, as reported in

- '6.@ov, Contr. 189, appears to:.parallel in some respects Dec. Comp. Gen, B-152346.
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Mining Claims: Patent—Administrative Practice .
The proceedlngs leadlng to the cancellation of a mining claim will not
. be reopened many years after the decision has become final in the absence
o of a compelhng legal or equitable basis warranting reconsideration and
’an application’ for patent on a mining claim is properly rejected where,
_ more than sixteen years before the patent apphcatmn was ﬁled the claim
had been declared null andivoid and thereafter canceled. -

- Mining Claims: Determmatlon of Vahdlty—Mmmg Claims:
Contests—Rules of Practlce Appeals: Fallure to Appeal

A decision declarlng a mlmng claim null and v01d is conclusive. and W1]1
- not be reopened and vacated in the abserice’ of ‘a strong legal or eqmtable '
‘pasis warranting' reconsideration ‘even though the basis for the cancellation

- ‘Has: been: found,. in: other -proceedings; ito: be: erroneous, where the claimant, -
who received notice of adverse charges: against his claim, fails to answer
. the charges as reqmred and falls to appeal or otherwise attack the decision
declanng ms clalm 1nva11d and takes no actlon W1t]1 respect to the clalm

- for many years S : ~

Ad]mmstratlve P "ctlce——Mmmg’ Clalms Hearmgs »

A hearmg 1s ‘not 'requxred by departmental practlce or’ by the reqmre- o

| meénts: of due ‘process on the rejection of an application for a patent” on

mining ‘claims which,: over '25° years:before the patent application: was

.. filed, were: declared null and void in adverse:proceedings :or by a-default

. dec1s1on after notlce of .charges agamst the claims and an opportumty for
a, hearmg thereon were gwen the record title owner of the claims.

Rules of Pragtice: ‘Appeals: Failure to. Appeal . :

.. One . who. failg. to appeal from the cancellation: of a nnnmg clalm is 1101:
) " entitled to a patent for which appheatlon is ﬁled more than 25 years after‘
- Buch cancellatlon, even though ‘the cancellatmn Was erroneous

Res Judmata. .

The doetrme of res . judwata or 1ts admlmstratwe law counterpart the :
'doctnne of finality "of administrative actmn, “has been recognized and
apphed in appropmate cases before the Department of the Interior since
© 1883.  This doctrine is de51gned to achieve orderliness in the adminis-
tration of the publiclands as well as. finality. of decisions which have been
closed finally and have not been appealed or otherwise attacked.

Res Judicata - » :

‘When an administrative officer ‘has: acted ‘within his jurisdiction ~and
a judicial renew of such action basg not been sought on 4 timely basis,
the principles of estoppel laches and res. yudwata are merged in the doctrine
of finality- of adm1n1strat1ve actlon and are operatwe to bar a claim for
relief,

*Not in chronological order. ) e

N ' ‘ 711LD.No_ 5
783-462--64——1
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Administrative Practice

Administrative practice, .no . matter how long standing, -is' not controlling
when it is clearly erroneous.

APPEAL FROM 'LAND OFFICE DEGISIONS 1

The Un1on 0il' Company of California and others® have each
appealed to the Director of the Bureau of Land Management from
decisions of the Manager of the Colorado. Land Office issued on
February 16 and 23, 1962. These decisions rejected mineral patent
applications for oil shale placer mining claims on lands in Garfield
and Rio Blanco Counties, Colorado. The Secretary assumed super-
visory jurisdiction because of the importance of the issues involved
and assigned the case to the Solicitor for final decision.? Since the
facts out of which these appeals arise are.identical or similar and,
since all of the claims involve identical issues and common questlons

" of law, the appeals will be considered together.

The Manager rejected each of the patent applications tinder con- .
* sideration on the ground that appellant’s mining claims had been
-declared null and void in adverse proceedings brought by the Govern-
ment between 1930 and 1933 on the charge of failure to perform annual
assessment, work. In 1985, in a case not involved in this appeal, the
Supreme Court held that failure to perform annual assessment work
was not a ground. for cancellation of oil shale placer claims by the
Government. Ickes v. Virginia-Colorado Development Oorporation,
205 U.S. 639 (1935). The basis of the Manager’s decisions in the
present, cases was not that the original cancellationis were correct as
a’ matter of law at the time they were made, but rather, that
“under * * * principles of finality of administrative action; estoppel-
by adjudication, and 7es judicdta * * *,” they cannot now be challenged.

As a preliminary matter, the appellants have joined in a motion to
vacate the Colorado Land Office Manager’s decisions or, in the alter-
native, to remand these cases for full hearing, after notice, of matters
of fact and law relied upon by the Manager in renderlng his decisions.
The motion is based: on assertions which, for the most part, raise the
same- issues involved in the appeal The issues raised in the motion
will, therefore, be disposed of in this opmlon together with the issues

o rzused by theappellants on the appeal.

" The decisions of the Land ‘Office Manager are first attacked on the
ground that the Department was required by law and regulation to
- provide a hearing on the questions of fact and law decided by the

) 1The appeal numbers, the names of the appellants, the serial numbers of their patent
applications, and the dates of the deecisions appealed from are set forth in Appendix-A.
2 Memorandum. of the Secretary, May 8, 1962,
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Ma,nager It is further asserted that.the Manager exceeded hlS au-
thority in that the decisions rendered by him were tantamount to an-
adjudication of the validity of the appellant’s mining: claims, no
‘hearing having been held. This, appellants contend, operates to
deprive them of due process oflaw.

The. assertion is then made: that the cancellatlons upon Wh_lch the
Manager based his decisions were of no effect since the Department
never obtained personal jurisdiction over the contestees in the original .
proceedings and, in fact, never actually canceled some of the clalms
upon which the present appellants base their apphcatmns

Assuming, arguendo, that the Land Office Manager had the au-
thority to decide these cases without providing ade novo hearmg im
‘each case, the appellants assert that the principles upon which the ‘

- Manager based his decision are not controlling here. They contend
_that, so long as he retains gumsdlctmn over the Jands in- question, -
the Secretary may, in the. exercise’ of his superv1sory ‘authority;.
vacate any: decision ‘subsequently found. to be in error even though -
the time within which an. ztppeal could be prosecuted has expired.
This, the appellants centend, is what occurred. when the Secretary
decided The Shuole Ol Company, 55 T.D. 287 (1935), which “over-
ruled” prior departmental decisions cancehng 011 shale plqcel claims
for failure to perform annual assessment work. . :

- Next, the appellants contend that the . doctrme of res yudwata 1s
net apphcable to administrative decisions...

The appellants further assert that the pmnclples of ﬁnahty of ad-

" ministrative actlon7 estoppel by ad]udlcatlon and .zes ]udwata; are-

" inapplicable in the present case since the Supreme Court, in Zckes v..
Virginia-Colorade Defvelopment Corporation, supra, held that the-
cancellation of & mining claimupon the ground of failureto perform:

~annual assessment work was beyond the jurisdiction and power: con--
ferred by law upon the Secretary and that such cancellatlon 18 DOW"
sub] ect to collateral attack.

Finally, the appellants contend that since I clces V. ngmza—é’olomdo
Dewvelopment Qorporation, supre, and The Shole Oil Company, supra, -
the Department has eonsistently treated the early "decisions of the -
Land Commissioner as being void and of no legal effect and has at all
times prior to Februa,ry 1962 1ecogn1zed the Vahdlty of the appellants’
clalms )

Early Departmental Decisions cch Policy

- Before considering the appellants’ contentions, the early decisions

and . departmental pollcy regarding oil shale placer clalms will be -
examined briefly. :
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Prior to 1920, the Department of the Interior held that failure to
perform annual assessment work on mining claims® rendered the
‘land subject to relocation by others but did'not constitute grounds for
the ‘Government to cancel such claims. 2. Wolenberg, 29 L.D. 802
{1899).  Thereafter, all oil shale lands were withdrawn from location
by the Mineral Leasing Act of February 25, 1920 (41 Stat. 451, 30
U.S.C., sec. 193), subject to the rights of owners of valid mining
‘claims “thereafter mamtalned 1n compllance w1th the laws under
' whlch initiated.”

“In Emil Kmsimw, 52 L. D 282 (1927 )s the Department held that
“failure to perform anntial assesément work was a failure to maintain
a claim under the law and automatically subjected the claim to can-
cellation by the Government. The Supreme Court rejected this theory
- in Wilbur v. Krushnic; 280 U'S. 306 (1930),'and held that a failure
to' do assessment’ Work ‘could not be challenged by’ the Government
followmg the resumption of work on the claim.

Followmg Wilbir v. K'mshmo supm the Department took the
vahdlty of an oil shale ¢laim. for: fallure to perform- annual assess-
ment labor if such challenge was made before assessment work was -
resumed on the claim:*" Accordingly,. the Land- Commissioner or-
‘dered that new adverse proceedings be commenced on each claim on
which there was an actual default and no resumptmn of the annual
labor requlred by the statute:" o : i

However, in Ickes v. ngmw—O'oZomdo Defvelopment 009‘po¢atzon,
supra, the Supreme Court declined to accept the Department’s theory ’
that oil shale claims could be canceled where assessment work was
delmquent and had not been resumed.  The Court said that the de-
- cision of the Départment in cancelmg these’ clalms Gk went beyond
the authority conferred by law.” 295 U.S.at 647. .

Shortly thereafter, the Department issued its decision in T he Shale
04l Company, 55 1.D. 287 (1985), which recalled and vacated the
departmental decision in Vz'rgzma-Oolomdo Development Corpora-
tion, 58 1D, 666 (1932); and held that all other departmental decisions
and instructions which were inconsistent with the decision of the
Supreme Court were “overruled.” The early decisions canceling the
claims now being considered were never reopened, recalled or Vacated
in proceedings following 7'he Shale Ol Compony, supra. '

© 8 As required by the Mining Law of May 10, 1872, (Rev. Stat., secs. 2324, 2825 ; 30
U.8.C,, secs. 28, 29). 5

¢ Instrictions, 53 LD. 131 (1930). ' ’

8 With ore exception, no appeals were taken from the deeisions of the Land Commis-
sioner which canceled the claims in issue here. In one case, the cahcellation of the
Oyler Nos. 1-4 ¢il shale placer claims was appealed to thé Seerétary of the Interior. ' The
cancellation was upheld by the Secretary (The Inder Shale 0il Company, A-16485 (Mar.
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3 Pwoceduml Regmrements of Departmefnml Regulatzam tke Admzms-
tmtwe Procedure Aet, and the szﬁz, Amendment '

As stated above the appellants: have ]omed ina motlon to Vaca,te
the Land Managers decisions and/or to remand: the case for full
hearing on issues of fact and law. The motion is based, in part, on
the assertion that the Manager was required to refer, the matter to.a
hearmg examiner for a full hearing and that his. failure to do so is
tantamount to an attempt.to invalidate the claims Wlthout & hearing
of any kind. - However, hearlngs were in fact held in the contest. pro-
ceedmgs involving many of the claims mcluded in this appeal ¢ and
the then-owners of those claims partlclpated in the hearmgs and pre-
served their rlght of appeal ? The reapphcatmn :Eor a. patent by a-

pa,tent apphcatlon ha,s been demed does not requlre the Department &
to grant & new hearing.. (Gabbs Ewplomtwn Co.,67 1.D. 160 (1960).

The assertion that a de.novo hearing is now: required is without merit
where such. cancellations were made in . default proceedmgs in. the
manner prescmbed by apphcable departmental regula,tlons,B the owners
having been properly served with notice of contest and provided an
opportunity to challenge the cancellatlon of. the claim. : This same
contention was raised and re]ected by the, Department in Gobbs Ex-
ploration. Co., supra. . ‘The latter case was upheld on review. by the
United States District Court for the District of Columbia.and affirmed
on appeal to the United States. Court of Appeals for the District of
Columbia Circuit.? The oplmon by the court; contams the follow-
ing pertment dlscussmn concerning the. adequa,cy of notlce :

10 1932)), and the firial Departmenta,l decision was not ehallenged} by subsequent court
action, . The Oyler Nos.. 1=4 claims form: the basis for an: application filed by Pacific Ol
Company which: was. rejected. by the Manager in February, 1962 and which is included
among ‘the. reyections on appeal herein. =

6 The ‘following' elaims were canceled in contest proceedings in wh!ch the owners ‘of the
clalms participated : . :

Carbon Nos. 1—4 (Colo. No. 030979) canceled in Contest No 12029 . g
. Elizabeth Nos. 1, 2:and 4~12.(Colo. No. 030979), canceled in Contest No 12029
Southeast (Colo. No. 028751), .canceled i in Contest No. 12972
Northeast (Colo. No. 028751), canceled in Contest No, 12972 -

- Northwest (Colo. N0, 028751), eanceled i Contest No. 12972+
Oyler 1-4. (Colo. N0..12327), canceled in Contest No, 12089 .

" Jaek Pot Nos. 4-11 (Colo. No. 045092), canceled in Contest No 130&8

+ 7 The applicable Rules of Practice provided as follows: -

No person who has failed to answer. the contest afﬁda.vit or havmg answeJ.‘ed has
failed to appeal at the hearing, shall be allowed to appeal from the final action or
decision of the Manager * * * 43 C.F. R sec. 221.49, 19 F.R. 9056 (1954)

8 Circular No. 460, entitled “Manner of Proceedmg in Contests Initiated Upon a Report
by a Representatlve of " the General® Land Offce,’” I8’ reéproduced 1n’ full. and dttached
hereto ag Appendix. B.- Sections 4, .5.and 6 thereof set forth the form a_nd manner of
issumg the notice of contest to the cIaimant in thlS class of cases This Cu:cular was
effective at all timey relevant here, .

0. Gabbs Eaploration Co.v. Udall, 315 F. 2437 (1963).
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The owners of the * * * clalms were not demed due process in the 0r1g1na1
contests, for it is clear that they had adequate notice of the contest against them, -
they were offered a hearing, and they were informed of the cancellation of their
claims; In view of what we have previously stated, there was no jurisdictional

.. defeet in the 1929 contests, * * * 315 F.2d at 89-40. :

As recognized in the Gabbs Ewxploration Co. decision, supra, the
essential elements of due process are notice and an opportunity to de-
~fend against the charges asserted: (Sémon v. Craft, 182 U.S. 427
(1901) 5 Cameron v. United States, 252 U.S. 450 (1920)). The failure
o