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. ~PREFACE*

This 60th volume of the Decisions of the Department of the Interior
includes the most important administrative decisions and legal opin-
“ions that -were rendered by officials of the Department during the
period from July 1,1947, to December 81, 1951, '

The Honorable J. A. Krug and the undersigned served successively
as Secretary of the Interior during the period covered by this volume;
the undersigned and Mr. Richard D. Searles served successively as

Under Secretary of the Interior ; Messrs. C. Girard Davidson, William
E. Warne, Dale E. Doty, and Robert R. Rose, Jr., served at various
times as Assistant Secretaries of the Interior ; Mr. Vernon D. Northrop
served as Administrative Assistant Secretary of the Interior during
the latter part of the period; and Mr. Mastin G. White served: as -
‘Solicitor of the Department of the Interior.

This volume will be cited within the Department of the Interior as
“60L.D.” : : o

Secretary of the Interior..

*Volume 60, containing the decisions of the Department from July 1947 to December
1951, was in the proecess of publication when the term of Secretary Chapman expired in.
January 1953. The volume was completed and published in 1954. .
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'DECISIONS OF THE
DEPARTMENT OF THE INTERIOR

DOROTHY P. SOETH
A-24408 - Decided July 2, 1947

“Sodium Prospecting Permlt—Apphcatlon——Subsequent Wlthdrawal of
Land.

Where public land has been withdrawn from all forms of appropriation
under the public-land laws, including theé mining and mineral leasing laws,
it is proper to reject an application for a sodium prospecting permit even
though the land was withdrawn after the application was filed.

School-Land. Grants—Passage of Title,

The date on which a school section is identified by an accepted survey is the .
earliest date that the title to' a sehool section can pass to a State already
admitted to the Union.

School-Land Grrants—Act of January 25, 1927,

. The act of January 25, 1927, as amended (43 U. 8. C. sec. 870), is applicable
-only to school-section lands known to be of mineral character at the effec-
tive date of the original school-land grant. Where the existence of a valid
application has prevented the State’s title, under section' 2 of the act of
January 25, 1927, from vesting in the State, the State’s title would vest
upon cancellation of that application. Applications initiated after Jan-
uary 25, 1927, cannot prevent the vesting of the State’s title under the
1927 act. g

-

School-Land GrantS—Prcsumption of Nonmineral Character,

Unless it is shown that the land was mineral in character as of the effective
date of the.basic' grant, the presumption is that the land was not then
known to be mineral in character and hence that the title to school sections
identified by an acceptable survey passed to the State under its basie school-
land grant.

School-Land Grants—Sale or Disposition.

" The filing of an application for a permit to prospect for -minerals is merely
- a request that a permit be granted and does not constitute a sale or dis-
position of the land which would prevent the State of Utah from acquiring

the title to a school seetwn under its bas1c school-land grant

Potassium Prospectmg 'Permlt

A potassmm prospecting permit entitles the holder thereof to the exclusive
right to prospect for potassium on. the land covered by the permit.
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MOTION FOR REHEARING

Miss Dorothy P. Seeth filed an application * for a mineral prospect-
ing permit (sodium, magnesium, pota@smm) covering the following

lands:
T.24 S, R.20 E., S. L. M., Utah,
sec. 25, all.
sec. 26, all.
. sec. 85, all.

sec. 36, all.
The Bureau of Land Management re]ected her application for the
following reasons:
(@) Asto sec. 36: The title to this land was held to have Vested in
the State of Utah under the school-land grants,?-and therefore this
section is not now subject to the public-land laws.

(b) As to secs. 25,26, and 35: Because the Geological Survey had
reported (on September 4, 1942) that these lands were more valuable
prospectively for potassium than for sodium, the issuance of a sodium

_permit was held to be inconsistent with the Department’s Order No.
914 of April 5, 1935, which suspended certain action on apphcatmns
for potash pe1m1ts or leases.

By decision of November 12, 1946 (A-24408), the Department (a)
affirmed the rejection of Miss Soeth’s application insofar as it covered
secs. 35 and 36, because these sections had, by Public Land Order No.
256 of January 4; 1945.% been “withdrawn and reserved from all forms
of appropriation under the public land laws, including the mining
and mineral leasing laws”; (?) pointed out that there is no authority
for issuing a sodium and magnesium. prospecting permit, but that if
secs. 25 and 26 are prospectively more valuable for potassium than
for sodium, as reported in 1942 by the Geological Survey, any prospect-
ing permit should be issued under the potassium laws (which au-
thorize the Department to allow the taking also of sodium and
magnesium under a potassium lease), rather than under the sodium
laws (which do not authorize the taking of magnesmm) (¢) held

1 Miss Soeth’s application, Salt Lake City 063486, was filed on June 10, 1942, for “a
prospecting permit for sodium,- magnesium; and allied minerals.” Sodium permits are
~ issued under section 23 of the Mineral Leasing Aet of 1920 (41 Stat. 447), as amended
by the act of December 11, 1928 (45 Stat. 1019; 30 U. 8. C. sec. 261). On March 16, 1943,
in her appeal-from the rejection of her application, she requested that her applieation:be
amended “so it will include potassium and associated minerals under Act of February 7, 1927
[44 Stat. 105T; 30 U. 8. C. secs. 281-285, which authorizes the issuamce of potassium
prospeeting permits and leases], and this amendment to be considered as of the original
‘filing date June 10, 1942.”

2 Either under the act of July 16, 1894 (28 Stat. 107, 109, sec. 6), or under the act of
January 25, 1927 (44 Stat. 1026), as amended by the act of May 2; 1932 (47 Stat. 140;
43 U. 8. C. sec. 870).

243 CFR, Part 194, footnote 56.

410 F. R. 336 ; 43 CFR, 1945 Supp., App., D. 4067.
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that her apphcatlon could be now considered under the potassmm
regulations of January 4, 19457 as to secs. 25 and 26 if these sections
- are prospectively valuable for potaSsium and (&) held that there was
no necessity to rule on Miss Soeth’s contention that sec. 36 still be-
longed to the. Federal Government, in view of the holding that her
application should be rejected as to sec. 36 because of the withdrawal
of that land by Pubhc Land Order No: 256 from all forms of appropri-
ation.

~ Miss Soeth has filed & motion for rehearing with respect to secs. 35
and 36, urging that since her application for these sections was filed
before they were withdrawn, her application could not be affected
by the withdrawal. Her contention that the kind of application which
she filed could not be affected by a subsequent withdrawal order has
been held by this Department to be unsound.® However, on May 21,
1947, Public Land Order No. 256 was revoked by Public Land Order
No. 370 7 which became “effective immediately so as to permit the is-
suance of mineral prospecting permits and leases upon applications
which were filed prior to the dates of the respective withdrawals and
which are still pending in the Bureau of Land Management * * #7”
Miss Soeth’s application falls within this category® Public Land
Order No. 256 therefore is no longer a bar to Miss Soeth’s application.
Accordingly, her application may now be considered under the potas- -
sium regulations with respect to sec. 35, as well as with respect to secs.
25 and 26, if these sections are prospectively valuable for potassium.
The Department’s de01s1on of November 12, 1946, is modified accord-
ingly.

Insofar as sec. 36 is concerned since Public Land Order No. 256 is
no longer a bar to Miss Soeth’s application, it now becomes necessary
to pass on the merits of her contention that the land still belongs to
the United States and has not passed to the State of Utah under the
school-land gra,nts Miss Soeth’s argument that the title to sec. 86
did not vest in.the State of Utah rests on the following facts:

The plat of survey of T. 24 S., R. 20 E., S. L. M., Utah, was accepted
on September 4, 1929. The date on WhJch the sohool land section is
identified by an accepted survey is the earliest date that the title to
sec. 86 could have passed to the State of Utah ® " On that date, however,

5 Cire. 1592, 10 F. R. 336 ; 43 CFR, 1943 Supp., Part 194, as ‘amended by Cu‘e 1600, 10
F. R, 8647.

8 James M. Conlon, A—-24498 (Salt Lake City 063488), December 31, 1946 (unreported) H
see, also, Claude D. Crowell, A-24492 (8Salt Lake City 064049), January 27, 1947 (unre-
ported) ; Utah Magnesium Corporation, 59 I. D. 289 (1946); and O. 0. Cooper et al., 59
I. D. 254 (1946), Motion for Rehearing, A-24208, October 28, 1946 (unreported).

7 12:F.'R. 3450,

8 @. B. Pitts, etc., A—24098 (Salt Lake City 062626, etc.), June 11, 1947 (unreported)

? See Margaret Scharf, R. B Havensitrite, 57 1. D. 348, 354355 (1941) ; 43 CFR:270.15;
United States v. Morrison, 240 U. 8. 192, 207 (1916) ; United States v. Wyoming, 331 U. 8.
440 (1947).
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sec. 36 was then subject to an application for a potassium prospect-
ing permit filed by one J. B. Thompson on February 20, 1925 (Salt
Lake City 035288). Miss Soeth filed her application on June 10, 1942.

Thompson’s application was not finally rejected until December
28,1942, Miss Soeth therefore argues that sec. 36 was never free of a
clalm or application under Federal law and therefore the attachment,
of the State’s title could not occur.

The grant to the State of Utah of sechool sections in place, not known
to be of mineral character at the effective date of the grant, was made
by the act of July 16, 18941 Mineral school sections in place were
granted by the act of J anuary 25, 19272
 The 1927 act is applicable only to school-section lands known to be
of mineral character at the effective date of the original school-land
grant.*  If sec. 86 were of the character of land subject to the 1927
act, the issue raised by Miss Soeth would be disposable under section
2 of the 1927 act, as amended. Section 2 excluded from the operation
of the 1927 act such lands, among others, as were “subject to or included
in any valid epplication, claim, or right initiated or held under any of

“the existing laws of the United States, wnless or until such reservation,
application, claim, or right 4s extinguished, relinquished, or can-
celed * * *” [Italics supplied.] The emphasized langnage of this

~ provision plainly contemplates that where the existence of a valid ap-
plication had prevented the vesting of the State’s title, the State’s
titie would vest upon the cancellation of that application. Thus,
under this provision, upon the cancellation of the Thompson applica-
tion on December 28, 1942, the State acquired the title to sec. 36. Nor
could the existence of Miss Soeth’s application bar the vesting of the
State’s title since the statute clearly contemplates, and it has been so
held, that only applications, claims or rights initiated prior to January
95, 1927, are sufficient to defeat the vesting of the State’s title under
the 1927 act.*®* Hence, if the act of 1927 were applicable, Miss Soeth’s
application could not be granted on sec. 36 because the title to that
section would have passed to the State on December 28, 1942. How-
ever, unless it is shown that the land was mineral in character as of
the otherw1se effective date of the basic grant, the presumption is that
the land was not then known to be mineral in character and hence -
that the title to school sections identified by an accepted survey has
passed to the State under its basic school-section land grant** There

28 Stat. 107, 109, sec. 6; see United States v. Sweet, 245 U. S. 563 (1918).

1 44 Stat., 1026, as amended by the act of May 2, 1932 (47 Stat. 140 ; 48 U. 8. C. sec. 870).

2 Margaret Schovf, R. B. Havenstrite, 57 1. D. 848, 358, 860 (1941) ; 43 CFR 270.23.

1 43 :CFR. 270.27 ; Cire. 1114 of March 15, 1927, 52 L. D. 51, 53; Sidney E. Bartleit v.
State of Wyoming, A 22978 (Cheyenne 064925), June 23, 1941 (unreported) Rodgers Y.
Berger, 55 Ariz. 433,.103 P. (2d) 266, 268 (1940).

M Margaret Scharf, R. B. Havenstrite, 57 1. D. 848, 356 (1941).
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has been no showing made by Miss Soeth in this case that the sec. 36
here involved was known to be of mineral character at the effective
date of the grant. The presumption therefore remains that this sec.
86 is of the character which could pass to the State under its basic
grant of July 16, 1894. :
- We turn, therefore, to consider the questlon whether the title to
sec. 86 passed to the State of Utah under its basic, grant of July 16,
-1894. That act granted to the State of Utah, for the support of com-
mon schools, the nonmineral sections numbered 2, 16, 32, and 36, ex-
cept those embraced in permanent reservations for national purposes
and those which “have been sold or otherwise disposed of by or under
the authority of any Act of Congress.” '

As of September 4, 1929, when the plat of survey was approved, sec.
36-wasnot within any reservation and -was subject. only: to-the appli-
cation filed by Thompson for a potassium prospecting permit. No
permit was ever issued on the basis of Thompson’s application. “An
application for a permit to prospect for minerals pursuant to the
leasing act is a mere request that a license be granted, and confers
upon the person making such application no interest in the land
described or the mineral deposits therein.”* The Thompson applica-
tion did not have the segregative effect, such as an entry, lease or

* permit would have had,*® which would constitute a sale or other dis-
position of the land within the meaning of the exception to the school-
section grant act. A mere request to the Government to make a
disposition of an interest in the land did not amount to a disposition
and was thus not sufficient to prevent the attachment of the State’s
title to sec. 36 under the 1894 act at the time that the plat of survey was
officially accepted and approved, i. e., on September 4, 1929. Thus,
irrespective of whether the 1927 act or the 1894 act is applicable, Miss
Soeth’s application could not be granted for sec. 36, since the State’s
title to this section vested either on December 28, 1942, under the 1927
act, or on September 4, 1929, under the 1894 act, and Miss Soeth
cannot secure a permit for sec. 86 on the basis of her application. The

15 Bnlow v. Shaw, 50 L. D. 839, 340 (1924) James M. Conlon, A— 24498 (Salt Lake City
063488), December 31, 1946.

8 Barnhurst v. State of Utah, 30 L. D. 314 (1900) ; State of Utah, 47 L. D. 859 (1920) ;
Louis C. Gross v. Robert B. Nowell, A. 10786 (Salt Lake City 037126), August 30, 1927;
William C. Kraemer, A. 10879 (Salt Lake City 037879), August 30, 1927. A potassium
prospecting permit entitles the holder thereof to the exclusive right to prospect on the land,
during the life of the permit, for potassium in any of the forms named in the act of February
T, 1927 (44 Stat. 1057; 30 U. 8. C. sec. 281). . See 43 CFR 194.1; Circ. 1120, 52 L. D. 84
(April 20, 1927). - The effect that the cancellation of a subsisting permit or eniry has on-
the vesting of title to-school-section lands in place under the basic school-land grant to the
State of Utah is discussed in the above cases. See, also, State of New Mexico, 52 L, D. 6286,
628 (1929), cﬂ:mg but distinguishing the decision in State of Utah, 47 L. D. 359 (1920).
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rejection of MlSS Soeth’s apphcatlon by the Bureau of Land Manage-
‘ment as to sec. 36 was, therefore, correct.?

As here modified, the Department’s deéision of November 12, 1948,
is adhered to. Miss Soeth’s motion for rehearing is denied and the
case is remanded to the Bureau for further action not. inconsistent
with the Department’s decisions in this case.

Wirriam E. WagNg,
_ Assistont Secretary.

" LIABILITY OF INNOCENT PURCHASER FROM WILLFUL
TRESPASSER

Timber Tresi)ass—Liability of Innocent Purchaser from Willful Trespasser—
Departmental Memorandum of March 26, 1938.

The departmental memorandum of March 26, 1938, to the Commissioner of
the General Land Office, concerning the measure of damages payable by an
innocent purchaser from a willful trespasser, erroneously regarded headnote
3 in the official report of the Court’s opinion in the case of Wooden-ware Co. v.
United States, 106 U. 8. 482, as fixing, in the absence of a State statute on
the point, the measure of damages payable by said innocent purchaser as the
value of the: timber-at.the time of:such-purchase, irrespective of the extent-
of the liability of the willful trespasser.: :

Timber Trespass—Liability of Innocent Purchaser from Willful Trespasser—
Wooden-ware Co.v. United States, 108 U, S. 432,

* The case of Wooden-ware Co. v. United Stoates, supra, determined that, in the
:absence of a State statute on the point, an innocent purchaser from a wiliful
trespasser “must respond by the same rule of damages as.his vendor should
if he had been -sued,” and the contrary conclusion in the departmental
memorandum of March 26, 1938, to the General Land Office was erroneous.

M—34960 . Jury 16, 1947.

To THE SECRETARY.
‘ In connection with a timber-trespass case arising in Montana and
“involving one Roy Shook (2133982 “L”), the question has arisen as
to the soundness.of certain views expressed in the. departmental
memorandum of March 26, 1938, to the Commissioner of the.General
Land Office, concerning the measure of damages payable by an-inno-
cent.purchaser from a willful trespasser. . :
That memorandum  * * * dealt with the llablllty of an innocent
purchaser of timber from a willful trespasser in a case where a State
statute fixed the liability of the willful trespasser but was silent as to

. W The Ppresent case is not a proper one warranting a determination by this Department
as to which act governs the passage of the title of see. 36 to.the State. - A conclusive and
“authorized determination as to whether the title passed under, the basic grant act or under
the 1927 act may be made by this Department upon application for a patent by the State of
Utah under the act of June 21, 1934 (48 Stat. 1185; 43 U. 8. C. sec. 871a).. See Margaret
Scharf, R. B, Havenstmte, 57 I. D, 348, 365 (1941). ’
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that of the innocent purchaser. The memorandum referred to the
case of Wooden-ware Co. v. United States, 106 U. S. 432 (1882), and
asserted that “Rule 3 of the Wooden -ware case should be regarded as
fixing the measure of damages” in the case of the innocent purchaser,
even though the amount of the innecent purchaser’s liability on that
basis might be greater than the amount for which his vendor, the
willful trespasser, would be liable under the measure of damages
applicable to the latter’s case pursuant to State law. The instructions
‘contained in the memorandum of March 26, 1938, have been generally
followed in the Department since that date * :

‘In mentioning “Rule 8 of the Wooden-ware case,” the memorandum
- of March 26, 1938, apparently referred to the portion of the headnote
in the official report of the. Court’s opinion stating that— v

Where the plaintiff, in an action for timber cut and carried away from hls land
~ recovers damages, the rule for assessing them against the defendant is: * * * 3,

‘Where he is-a purchaser without notice of wrong from a wilful trespasser, the
valueat the time of such purchase. - :
This headnote was erro-neously regarded by the person who drafted
the memorandum as fixing, in the absence of a State statute on the
point, the measure of damages payable by an innocent purchaser from
a willful trespasser irrespective of the extent of the liability of the
willful trespasser. On the contrary, the Supreme Court’s approval in
the Wooden-ware case of the judgment of a circuit court holding the
innocent purchaser liable for the value of the timber at the time and
place of the purchase was based upon the ground that the vendor in
that case (i. e., the willful trespasser) would have been liable on that
basis if he had been sued “the moment before he sold” the timber.
The opinion makes it clear that an innocent purchaser “must respond -
by the same rule of damages as his vendor should if - he had been
sued.” (P.435:)

The departmental memorandum of March 26, 1938, thus was based
upon a misunderstanding of the Wooden-ware case, and the conclusion
stated in the memorandum was erroneous. -

T enclose for your consideration the draft of a memorandum to the
Director of the Bureau of Land Management, withdrawing the
erroneous instructlons previously issued concerning the measure of
damages payable by an innocent purchaser from a willful trespasser.?

MasTIiv G WHITE, -
Solicitor.
"T'See Note 5, Part 288 43 CFR.

' 2The draft of memorandum was signed by Assistant Seeretary Davidson on July 23; 1947.
Note 5, Part 288,43 CFR, which referred to the iustruetions of March 26, 1938 was deleted

- on August 15, 1947 (12 F\. R. 5731). -[Hditor.] .
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CLAIM OF §. ALBERT JOHNSON

. Irrigation Claim—Act. of i?zivate P,ersoh.

- Payment of a claim for damage to property allegedly arising out of the ‘“‘survey,
construction, operation, or maintenance of irrigation works” by the Bureau
of Indian Affairs cannot be made when the damage resulted from the act of
a person not in the service of the Government who placed a “check Board”
in an irrigation lateral and caused the water to overflow.

T-9 ST ' JULY 17, 1947.

To THE SECRETARY.

S. Albert Johnson, Pocatello Idaho, filed a claim on December 27,
1946, in no specified amount, against the United States for compensa- -
tion because of damage to a beet crop as the result of the flooding of
his land caused by a break in an irrigation lateral on the Fort Hall
irrigation project operated by the Fort Hall Agency; Bureau of In-
dian Affairs.  The question whether the claim should be paid under
the Federal Tort Claims Act (28 U. S. C. sec. 921 et seq.), or under the
act of February 20,1929 (25 U. S. C. sec. 388), has been submitted to
me for an opinion. .

From the record before me, it appears that on May 9, 1946, several

farmers whose lands were being irrigated by the Fort Hall irrigation
- project requested additional water. ~Accordingly, the ditchrider
turned water into the facer lateral. During the night the water over-
flowed the banks of the lateral and, after washing away part of the
bank, flowed down through the claimant’s beet field and damaged his
crop. Seven of the 19 water users on the lateral were drawing water
at the time of the break. The only explanation for the break in the
bank is that a “check board” was placed in the ditch at the farm below
that of the claimant. The “check board” caused the lateral to overflow
and break. A “check board” is sometimes placed in a ditch by the.
farmers when the water is low, in order to maintain the flow at an even
level. :
It does not appear from the evidence who put the “check board”
in the ditch. There is evidence that the ditchrider was a new man, that
he was riot familiar with the habit of the farmers in placing “check
boards” in the lateral, and that he did not compensate for this factor
in regulating the flow of the water. The claimant’s damage was de-
termined by the Superintendent of the Fort Hall Agency to be $297.
~ In the regulatlons applicable to the operatlon of the Fort Hall irri-
gation project, it is provided that—

The delivery of water will be made by the watermaster or ditchrider only,
and any person interfering with delivery or diversion devices without specific
authorization will be liable to- prosecution. - Consumers are prohibited from
cutting the banks of canals or laterals. [25 CFR 106.10.] :
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The necessary headgates, checks and measuring devices will be installed by
the project in canals, laterals and drainage ways operated and maintained by the
pro_]ect # % o« [25 CFR 106 15.1

In order for a claimant to recover from the United States under the
Federal Tort Claims Act, the evidence must show that the damage
resulted from a negligent or wrongful act or omission of an employee
of the Government while acting within the scope of his employment.
Guy Rutledge, Solicitor’s determination, June 17, 1947 (M-34813).
In this case there is no evidence of negligence on the part of the ditch-
rider. While a more experienced ditchrider would have known of
the practice of farmers in placing “check boards” in the ditch, there
was no duty on the part of the ditchrider to anticipate the practice and
to compensate for it in regulating the flow of water. The placing of
the “check board” in the lateral by the farmers was in violation of the
regulations governing the operation of the irrigation project. There-
fore, as there was no negligence on the part of an employee of the
Umted States, the claim must be denied under the Federal Tort Claims
Act. ‘ ' o , -

In order for a claimant to recover under the act of February 20,
- 1929, the damage must be a direct result of some nonnegligent. action
on the part of an officer or employee of the United States in the survey,
construction, operation, or maintenance of irrigation works. . oseph
Micka, Jr., Solicitor’s opinion, June 3, 1940 (M. 30154). There is
no ev1dence thatthe ditchrider or any other Government employee did
any act which resulted in the claimant’s damage. On the contrary,
" the evidence indicates that some unidentified third person placed the .
“check board” in the lateral. Consequently, the claim must be denied
also under the act of February 20, 1929. , :

- i Mastin G. WaITE,

Solicitor.

NATIONAL MONUMENTS

Reduction of Area—0il and Gas Leasing.

The President is authorized to reduce.the area of national-mienuments by
reason of the provision of the statute which states.that their limits “in all
cases shall be confined to the smallest area compatible with the proper care
and management of the objects to be protected.” 16 T. 8. C. sec. 431,

Though section 1 of thé Mineral Leasing Act specifically provides that its
provisions are not applicable to lands in national monuments, in the event of
actual or threatened drainage of oil or gas under lands within a national
monument by wells on'non-federally-owned lands, the autbority to take the

" necessary protective action, including the making of contracts and the
issuance of oil and gas leases, would impliedly exist.
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M-34978 S Juny 21, 1947.

To Unpzrr SECRDTARY CrapMAN.’

This is in response to your oral mqulry Whether, W]th respect to
Jackson Hole National Monument, (1) the area of the monument may
be reduced by Executive action, and (2) whether the Department is
authorized to issue oil and gas leases for areas within the monument
in order to prevent the drainage of oil or gas from such areas by wells
on adjacent non-federally-owned lands.

The answer to the first question may be found in an opinion of
Solicitor Margold, dated January 30, 1935 (M-27657), in which he
held that the President was authorized to reduce the area of a na-

tional monument. This authority has its source in the provision of

the statute authorizing the establishment of national monuments,
which states that their limits “in all cases shall be confined to the
smallest area compatible with the proper care and management of
the objects to be protected.” 16 U. S. C. sec. 431. The President
has in fact exercised this aunthority in a number of instances. See
39 Op. Atty. Gen. 185, 188.

With respect to the second question, section 1 of the Mmeral Leas-
ing Act specifically provides that its pr0v1510ns are not applicable to
lands “in national parks and monuments.” 30 U. S. C. sec. 181.
However, the Attorney General has held that where oil is being
drained froin Government-owned land that is not subject to the Min-
eral Leasing Act, there is implied authority in the head of the
department having jurisdiction over such land to take protective
measures to offset the drainage, including the making of the necessary
contracts. 40 Op. Atty. Gen. 41. The Attorney General’s opinion in-
volved lands which had been acquired by the United States for a
specific public purpose and which in an earlier opinion the Attorney
General had held not to be subject to oil and gas leasing under the
Mineral Leasing Act. 40 Op. Atty. Gen. 9. The earlier opinion
turned on the construction of the words “lands ** * * owned by the
United States” in section 1 of the act (30 U. 8. C. sec. 181), and held
that the lands under consideration were not intended to be included:
in that phrase. It might conceivably be argued that the authority
mentioned by the Attorney General in 40 Op. Atty. Gen. 41 may not
be implied in the case of lands which Congress has specifically ex-
_cluded from the provisions of the Mineral Leasing Act, such as lands
"in the national monuments. However, the necessity for taking pro-
tective action to prevent loss of property of the United States exists
in the one casé as in the other. It follows, I believe,that in the event of-
actual or threatened drainage of oil or gas under lands within the
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Jackson Hole National Monument by wells on non-federally- owned
lands, the authority to take the necessary protective action, includ-
Ing the issnance of oil and gas leases, would impliedly exist.

MasTin G, WHITE,
Solicitor.. -

ROSCOE L. PATTERSON v. CRAIG S. THORN
'A-24481 " Decided July 99, 1947

Taylor Grazing Act—Section 15 Grazing Leases—Grazing Lease Canceled
to Extent Necessary to Meet Statutory Preference nght of Conﬂlctmg»
Applicant.

Where a grazing lease is 1ssued to a non- prefelence-rlght applicant while the
conflicting application of a preference-right applicant is pending, the lease

will be canceled to the extent necessary . to hon01 the other applicant’s
statutory preference.

Bureau Compliance with Stetutory Duty.

The Bureal_i of Land Management may, under the circumstances’ of this
case, correct its previous. decision made in violation of its statutory duty.

Grazing Disputes—Settlement by Mutval Agreement Between the Parties.

The Department prefers grazing disputes between competing applicants to
be settled by mutual neighborly agreement for an equitable and reasonable
allocation of the “razmg range in the light of proper range-management
practlces : :

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

This case involves a dispute between Craig S. Thorn and Roscoe L.
Patterson over the grazing use of 697.53 acres in sec. 11, T. 17 S., R. 29
E., M. D. M., California. The tractsin sec. 11 which are involved are
]otsltoG 1o 11, W1, NEL;, NW1,, N14SW14, and NW1;SE1,.

- The pertment facts.are as follows: On June 3, 1944, Thorn filed
an application to lease these lands under sectron 15 of the Taylor
Grazing Act.! On December 21, 1944, Patterson filed a similar ap-
plication.” Both of these applications were filed in the local land
office at Sacramento, California. Patterson’s application did not
reach Washington until December 29, and was not posted for action
in the General Land Office (the predecessor of the Bureau) until
February 6, 1945. On December 28, 1944, however, the General Land
Office in Washmgton had rendered. a demsmn approving the issuance
to Thorn of a supplemental grazing lease (Sacramento O33331—A)

* Act of June 28, 1934 (48 Stat 1269, 1275), as amended by section § of the act of June
26 1936(49 Stat, 1976, 1978; 43 U.. 8. C. see. 315m).. :
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This supplemental grazmg lease was dated October 13, 1944, and
was for a term of 9 years, in order to coerdinate this supplemental
‘lease with the expiration date of a 10-year grazing lease previously
igssued to Thorn on October 13, 1943. The lease forms were trans-
mitted to Thorn for signature, and, after he signed them, they were
executed in the regular course by the General Land Office, without
awareness of Patterson’s application. Thereafter, on March 5, 1945,
Patterson filed a protest that the issuance of that lease to Thorn had
been in disregard of Patterson’s pending application. Patterson
stated that he owned land adjoining see. 11; that Thorn was not an-
adjoining landowner; and that Thorn refused to fence the land to
keep his cattle from straying onto Patterson’s property. Patterson
therefore requested that Thorn’s lease be canceled and that the lands

be leased to Patterson.
. On November 7, 1945, the General Land Office regec’ced Patterson s
application as to the lands in sec. 11 on the ground that he had failed
~ to present any facts showing a violation of the terms of Thorn’s lease
which would warrant modification or cancellation thereof. Simul-
taneously, Patterson was offered a 5-year grazing lease for other lands
for which he had applied.. Patterson signed the lease forms which
had been transmitted to him. He did not appeal from the rejection
of his application for the sec. 11 lands. -
' Some 3 months later, on February 20, 1946, Patterson filed a ‘peti-
tion requesting, among other things, the recon51demt10n of the deci-
sion on his previous protest. The Land Office thereupon proceeded to
reconsider the matter and concluded that it was bound under section
15 of the Taylor Grazing Act to issue to Patterson a lease on the lands
here involved “to the extent necessary to permit proper use of” his
“contiguous lands,” since Patterson had, and Thorn did not have, a
pr eference right under section 15 to that quantum of lease. .By deci-
sion of Malch 15, 1946, the Land Office therefore. required Thorn to
" show cause why his lease on sec. 11 should not be canceled in whole or .
part, and required Patterson to submit evidence as to what parts of
sec. 11 were “necessary to permit proper use of” his contiguous lands
-and the appropriate term-of any lease that should be offered to him-
for such lands. Both Patterson and Thorn filed responses. Pdtter-
son stated thét he needed a 10-year léase on all the lands in sec. 11
covered by Thorn’s lease. Thorn urged that he had built fences and
made trails and otherwise acted in reliance on the lease and did not
desu“e to relinquish any portion thereof. ,
Intensive investigations of this case were then made by the Land
Office. On August 19, 1946, the Bureau of Land Management? ren-
2 Effective July 16, 1946, the General Land Office and the Grazing Service were abolished

and their functions were transferred to the new Burean of Land Management, by Reorgani-
zation Plan No. 3 of 1946 (11 F. R. 7875, 7876 ; 7776). "
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dered a decusmn, in Wh1ch 1t held that Patterson dld have, and Thorn
did mot have, a, preference right tora:1ease on:seci:1d; canceled Thori’s
lease In its entirety; and then ruled-on the’ amount of seci ¥1lands that
- Patterson needed to: permit proper use of his contiguous lands'and theé
appropriate term: of ‘any lease’ which: might be offered t6 him:":'The
Bureau-found that a:ledse to. Patterson ofr the sotthern: half:of the
lands here: involved  (namely, lots: 5, 6,10, and 11y N14LSWL - and

NW%SE%) swas sufficient to permit the proper use of his'base lands .

in:aceordance ‘with his: preference right:.::The: northern half of see.
11 (namely, lots 1, 2; 8; 4, W14NE1/, and- NW%) was included in:a
‘new lease:to Thorn: - Pursuant to this: division, the Bureau. fixed the
term of each of these new leases-at 1 year, and recommended - that
Thorn and Patterson endeavor. to'agree upon a reasonable allocation
of the sec. 11-lands whi¢h' the' Bureau could -consider when. the future
disposition of these lands was again sought:’ 'Patterson ‘was-also té-
quired to reimburse Thorn a reasonable amount for a fénce construeted
by Thorn on the lands awarded to. Patterson, or in lieu thereof Pat-
terson. could at his expense arrange to move and. reset the ‘fence.
Thorn and Patterson were required to submit an agreement as-to the
. fence, or have the matter determined by the Bureau. = =" ~ :
Both Thorn and Patterson have appealed (A-24481). " Patterson
urges that he is entitled to a lease of all .of the sec: 11:1ands for a perlod
of 10 years.  Thorn contends that the Bureau erred in reopening
the case and: that it could not cancel his lease to correct its mistake in
having overlooked Patterson’s application. He points out that Pat-
terson had failed to appeal from the initial- rej jection of his application,
and that Patterson did not-own any adjoining lands when Thorn ﬁled
h1s application but only thereafter acquired them. - : ,
= Section: 15 of .the Taylor Grazing. Act places: upon “the Bureau a,
statutory duty to honor the preference, to a grazing lease of Federal
range, which. section 15 accords “to owners, homesteaders, lesseesi, or -
other lawful occupants of contiguous lands to the exterit necessary to
permit proper use of such contiguous lands.” -The Bureau was thus
under a duty to adjudicate all pending applications in the light-of that
statutory mandate. Although Patterson was not a preference—rlght
applicant at the time that Thorn filed his apphcatlon, since Patterson
_appears to have acquired. his base: lands . on: December 9,194, a few -
- days béfcre he filed his application, thé fact remains that at the time
he filed his apphcatlon, he was a preference—mght apphcant and no

s Although Thorn owns and Ieases lands in the v1cm1ty of sec .
‘adjacent to:seci!llror are secl 15 ledger lands Which: @oinot confer-aipréferenice right under
section 15 of 'theTaylor: Grazing Actl? & Srend OleralPurdond A, 22870 Thinwary 8, 1040
{unreported) ; Oleude G- Burson and Ellsworth E. Brown 59 L. D. 539 (1947 ).

9-1895«.;-—54——-5
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the Mineral Leasmg Act,* section 15 of the Taylor Grazmg Act does
not-award preferenice: to the first applicant® - The lag in the trans-
mission of Patterson’s: apphcatlon from -Sacramento, California, to
Washington, and the failure of thelocal land office to note the conflict
between these two applicants unfortunately resulted in the issuance of
a lease to Thorn by mistake. The issuance of that lease wasa, violation,
although unintentional, of Patterson’s statutory - preference . right,

" sinee hls‘apphcat_lon, was not accorded the -consideration required by
the statute. . True; the lease had already been issued, and the.Burean
could appropriately have ruled:that Patterson’s fallure tofile a prompt .

- appeal from the initial decision of November 7, 1945, rejecting his: ap-

plication, foreclosed him from thereafter requiring the case to be re-

opened.? . Nevertheless, Patterson’s inaction-for these 3 months did

not; foreclose the Bureau from reconsidering the propriety of its action®

in failing to. accord: the consideration. to Patterson s apphcatlon Tre-

" quired by its statutory. duty.”

The function’ of the Bureau, therefore, was. to cons1der Patterson S
application in the light of his statutory preference. His. preference,
however, extended only to a lease of so much of the Federal grazing
land as was “necessary to permit proper use” of his contlguous base
~ lands. The Bureau found, and upon full and:careful review of the

records this Department concurs, that Patterson’s preference would
be satisfied by the lease of the southern portion of sec. 11, as above
indicated. Patterson owns-only a small amount of land. He does
not at thls time need more than the southern, portion of sec. 11 (which
furthermore has better grazing than the northern portionof see. 11)
for the grazing of the small amount of livestock he now has.. His
- grazing operation will be adequately serviced from this land, from
his owned land, and from the other lands he controls in the ‘vicinity
“under Federal grazing lease. He has sufficient finances to conduct
“a successful grazing operation from these lands. There is insufficient
basis on the present record to- award Patterson more than the southern
_portion of the sec. 11 land here involved# Furthermore, it may be -
- pointed out that had the lease to Thorn been issued only a few days -
earher, Patterson Would have been unable to assert any preference

441 Stat. 437 443, as amended, 46 Stat 1007 ; 46'Stat‘ -«1.523“;. 49 "Stat. 676 act .of
August 8, 1946 (60 Stat. 951; 30 U. 8. C. Bee. 226). )
- & Posvar V. Borlend, A—24403 April 21, 1947 (unreported).

SHLv. Wzllmms and-Liddell, 59 I D. 370 (1947), and A-24248,. Apl'll 30 1947 (Motion .

. for’ Rehearing)

7 Florence A. Coffin, 37 L. D. 112. (1908) ; Umted States v. Dayton, 23 L, D 54 (1896) )
See Gorcia V. Gameron, A~24447 (Phoenix 078168), February- 14, 1047 ; Myers v. Parker,
A~24165, January 31, 1947 ; Jose del Oastillo, 57 1. D. 190, 193 (1941) Thomas H. Fee,
58:1..D. 125, 126: (1942).;. Ruth- R. Maupin, A. 22925, July 16, 1941 Alew Liska, A: 23780,
March 8, 1946 Charles D. Foo, A 23661 October 21 1943 Solimtor’s ommon, 57 L D.
547, 557: (May 11, 1942),

8 During. the conferences: with Thorn: and theg fleld. examiner at the time: of the ﬁeld
investigation, Patterson ‘had. oﬂered to compromise the dispute on this basia
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,rlght over Thorn s: lease, since the Department isnot requlred to omnt
a lease on the application of a preference-right applicant where the
apphcatmn is filed on lands already leased® or offered for lease.®
Thorn is, and has been for many years, engaged in the livestock
business, he is a qualified grazing lessee under the Taylor Grazing
Act, and he needs the northern portion .of sec. 11 for his livestock
~ operations. The Bureau should, therefore, have canceled Thorn’s
lease only to the extent necessary to satisfy Patterson’s preference.
There is no basis in the record justifying the cancellation of Thorn’s
lease in its entirety and-the issuance to him of a new 1-year lease.
His lease should, therefore, have been canceled as to the lands awarded
‘to Patterson, and left intact as to the remainder under his original
9-year lease.. The Bureau’s decision is modified accordingly.

It appears that the Bureau repeatedly urged. the parties to come
to an amicable adjustment between themselves. Such an adjustment
would undoubtedly have been- followed by the Buréau® The parties,
however, have chosen not to do so but instead to. throw the burden
of the adjustment on the Department. The Department’s comment
on this type of dlspute in the case of J. 8. and Olara Parsons, 59
1. D. 210 (1946), is pecuharly applicable to this case:

This matter presents to the. Department a controversy of a type which is
becoming needlessly frequent. Neighbors each seek to lease the same public
lands for grézing purposes under section 15 of the Taylor Grazing Act (48 Stat.

1269, 1275; 49 Stat. 1976, 1978; 43 U. 8. C. sec. 316m). Unwilling to compose
" their differences among themselves they submit their claims to the competition
of the administrative proceedings established to effecfuate the act.  Each vies
in extolling his own worthiness and deprecating the needs and good faith of
his neighbor. What is essentially a local matter between two or three stock-
men is then submitted to the determindtion of the Secretary.

It is the duty of the Seeretary of the Interior to entertain the matter and to -
dispose of it as equity and the public interests may require (48 Stat. 1269, 1270;
43 U, 8. C. sec. 315a; 43 Code of Federal Regulations 160.20). The Secretary does
not seek to escape or avoid this duty. But every case does not call for-a single

o Olayton v. Midthun, A~24507, December 31, 19486, )

% See 43 CFR 160.11, as amended by regulations of July 2, 1947, on section 15 grazing
leases.(Circ. No. 1648; 12 F. R. 4642). -

1 In The Swan. Company V. Banzhaf, 59 1. D. 262 (1946), the Department stated :

“# % % the Department prefers grazing disputes to be settled between the parties
by mutual neighborly agreement for an equitable and reasonable allocatlon of the
grazing range in the light of proper range-management practices.” -

In H. Glendon Culverwell, A, 24076, April 12, 1946, the Department stated :
“* * *x  TRgagentially, this case is one which should have been settled long ago; not
by quarrels before the Department, but primarily by mutual agreement between the
parties for an equitable division of the limited lands amongst themselves. In all
probability, had such neighborly division been:agreed to- by the parties in this case,
the Department would have confirmed it with leases accordingly. In cases like these, ~
- the ‘Department would much prefér not being compelled to rule on differences which the

parties: should have been able: to resolve amongst themselves. But if they are unahle:
s 80, . the Department must make a decision aceording to the. legal -rights .and
equﬂ:able conwiderations of” each party and with due protection to the legal rlghts of
each of ‘the othe1 partxes A S .
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clear solution. Frequently, the Secretary 1s confronted with a situation where
a number of possible:divisions of the lands in conflict will meet the requirements -
of the public interest and, 5o far as can be conscientiously determined, do equity
as among the contendmg nelghbors Such SOlutIOIlS, wh1le‘ correct under the
goverhing statutory requlrements, are not always in fact so sat1sfactory to the
‘stockmen’ concerned as would bé some other equally lawful and equitable solution
sffected by the stockmén themselves. "While ‘the- Secretary will continue: to
* Settle these confliets when they.are presented to him, he cannot remain unaware
that, as contemplated by the rules of the Department, (43 CFR 160.21), a sub-

stantial proportion of these controver51es could well be resolved by neighborly =~

undelstandmg among the eompetmg stockmen as to the .most satisfactory’
'division of the desired grazing lands to be applied £of by each of them. Cf. Joe
" H. Hooker ond Steve V'Lllarea,l A, 24254, February-26; 1946 (unreported)
" In view of the relatmnslnp between the competing claims of Pat-
- terson and Thorh, and in view of the necessary expenses which Pat-
terson must incur in complying with the Bureau’s decision that he
~ reimburse Thorn for his fence or reset it, the Department is of the
opinion that Patterson’s lease should be 1ssued to expire at the same
time that Thorn’s 9-year lease will ‘expire. If is suggested, however,
that if the decision made by the Bureau, ‘as here modified by this
Department is unsatisfactory to the parties, they should endeavor
to arrive at a fair agreement on any other division which may then
be submitted to the Bureau of Tand Management for appropriate
modification of the existing leases. Unless the parties come to such
an agreement, the division made by the Buteau appears to be the best
solution to the dlspute and will be allowed to stand o
A's herein modified, the. de01s1on of the Bureau is aﬂirmed a,nd the’
case is. remanded to the Bureau for issuance of the leases as here
prescrlbed after the matter of the reimbursement for, or resetting of,
the fence is determlned n aceordance with the Bureau s demswn of
August 19, 1946. ‘ . . i
'  : C. Grrarp Davivsox,
.- Assistant. Secremry. :

BIG: HORN COAL COMPANY, APPLICANT .
SHERIDAN-WYOMING COAL COMPANY E'l‘ AL, . PROTESTANTS

A—24645 - Motion, for Re]zem’mg decided. J uly 29 1947

M otzo'n for the Emeroase of /S'upemzso'r'y Power deczded
S 2 00250?)67n 22 1947 : )

Mmeral Leasmg Act—C'oaI I.eases. o

absence of a showmg that an add1t10nal coal .ﬁnhe 1s needed and that tﬁére
i ':an actual need for CO'l—l‘W i h‘ cannot oth' W ]

i
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the 1ssuance of the proposed 1ease has been in; suocessful operatlon for a num-
. ber of years, mining and dlsposﬁlg of substantlal quant1t1es of coal extracted
from adJacent non~Federa1 lands

MOTION FOR REHEARING

“-On Aprll 10, 1947 the Department approved a deo181on of the Bu—’
reau of Land Manaorement which dismissed the protests of Shendan— -
Wyoming Coal Company and others against the grantlng of the ap-
plication of the Big Horn Coal Company for & coal lease for certain
lands in Wyoming. A motion for rehearing has been filed by Sheri-
dan-Wyoming Coal Company, Coal Producers’ Association “of
Washington, Montana Coal Operators Assocmtlon, Utah Coal
Operators’ Assoontlon, and Colorado and New Mexmo Coal Opera-

" tors’ Association.

The record in this proceeding is relatively Volumlnous Before the
protests were dismissed a hearing was held. Numerous exhibits, af-
fidavits; and counter-affidavits have been filed touching upon the de-.
tails of innumerable matters, some of which are of questionable rele-
vance. The entire matter, however, revolves, as all seem to agree,
around the application of the following regulatlons of the Depart—
ment : ,

. The Genelal Land Office * W111 make favmable recommendation that 1easmg

- units be segregated and that auctions be authorized only in cases where there
has been furnished a satisfactory showing that an add1t10na1 coal mine is needed

and that there is'an actual need. for eoal which cannot otherwrse be reasonably y

met. [43 CFR 1933.] .

In essence; the protestants movmg for rehearing contend that this
is a case ‘where a new coal mine has been opened which proposes to
supply bituminous ¢oal of a type, qua,hty, kind, and- size which will
tend to supplant in competitive market areas the coals which they
have beéen shlppmg The apphcant ‘denies this and- asserts that it
‘has a mine in operation and merely’ seeks additional lands in’ order
that its mine may not be forced to close for lack of coal reserves.

“The present operation of the applicant i is “conducted on sec. 86, T.
58 N, R. 85 W.; Sheridan County, Wyoming. This land is apparently
owned by the Sta,te of Wyoming. In1941,Tsaac Turner procured from’
the State a coal lease for sec. 86. Through a stripping operation ern-
ploying a tractor and scraper, Turner produced a modest tonnage,
some of which he hauled in his. three trucks to the ‘truck tipple of an-,
other mine for sale to truckers for resale, and part of which he hauled
directly. to nearby consumers. In December 1942, the tractor and
other equipment of the Turner mine were: destroyed by fire and when
Turner was unable to mieet his commltments to.the State, his lease
was termmated S

1Now the Bureau of Land Management.
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Thereafter, on December 2, 1943, the persons interested in the Big
Horn Coal Company- procured from the State a coal ledse2 On De-
cember 18, 1943, the prospective Big Horn Coal Company, then being -
incorporated, filed an application for a coal lease of certain Govern-
- ment lands adjoining sec. 86, and on December 21 submitted copies of

its ‘articles of incorporation, showing it had come into existence on
the preceding day. On August 24, 1945, the Company applied for
additional lands.

‘The Big Horn Coal Company commenced production in sec. 36
in February 1944, with 390 tons. This was followed by 34 tons in
March, no tonnage in April, and then a constantly mounting ton--
nage for the remainder of the year, so that total production for the
year 1944 on a run-of-mine basis totaled 107,201 tons. For the year
1945, its production jumped to 264,722 tons, and in 1946 it reached
483, 576 tons.t

Harking back to the events of December 1943 the protestants cite
the quoted departmental regulation. They assert that Big Horn
‘started a new mine on sec. 36 with the full knowledge that the coal
deposits were inadequate; that the Company merely used the lease
on the State.land for the purpose of avoiding or evading the clear
intendment of the departmental regulation. Big Horn, of course,
takes the position that it assumed the operation of an existing mine
and filed its application with the United States for the purpose of
acquiring additional deposits to serve a mine already in existence.

 Without attempting a definition of a mine, it seems clear that Big
Horn did not simply continue the operation of the Turner mine. . In
essence, a new mine was created. Whereas the Turner mine had an
insignificant production, sold mainly to truckers over the truck tipple
of another mine, Big Horn launched into large production, installed
new and modern equipment, including a large fleet of trucks for haul-
ing coal to rail-loading facilities, and constructed a new highway from
its pits to a rail siding where it built a tipple capable of handling its
tonnage for rail shipment. The Turner mine had served small local
consumers and truckers who operated within the economic limits of
the truck haul; but the Big Horn mine converted to shipments by
rail and served large consumers of coal at distances far beyond those

- which could be reached by the trucked productlon of the Turner mine.

" 2The lease ran to the Big Horn Construction Company, because .the Big Horn Coal
Company was still in process of formation. As soon as it was formed, the lease for sec. 36
- wag'assigned to it.

. 3 These tonnage figures were obtained from reports ﬁled by Big Horn Coal Company in
the ‘regular course of its business with the State Board of Hgualization of Wyoming.: -
Copies .of the reports for the calendar years 1944 and 1945 comprised part'of protestants’
exhibit 8, introduced at the hearing. A certified copy of the return for the calendar year-
1946 was furnished to the Department dlrectly by the Board at the request of the
applicant. . ) :
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True, both operations were of the strlppmg varlety and both were
conducted ‘on the same, section of land. But it is clear that the B1g v
Horn operation was not a continuation ‘or mere. expansmn of the
Turner mine, either in terms:of law; téchnology, orof economics. The -
Big Horn mine, a large rail:shipping operation with new, modern
equipment, happened to undertake production on the satne land where
formerly there had been a relatively tiny operation which shipped its
modest tonnage to those who would buy or burh its product in the
vicinity. It does not appear that the size, methods of mining, eqmp-
ment used, mode of shipment, or constiming areas served were. in-
fluenced by the happenstance that the Turnet mine had ofice operated
on the same land. Tn these circumstances, it ¢annot be said that the
Big Horn Coal Company did not open a new mine on the State land. .
Thus, if consideration of this matter were to be limited to the events
of December 1943, it would follow that the requested léase Would not
issue.
Thus to hmlt con81derat1on of thls case, however, would be to- 1gnore‘
events subsequent to December 1943. The facts are- ‘that -since De- .
cember 1943, without encroaching on Federal® lands, the Big Horn
Coal Company has successfully opened a large mine and built a busi-
_ness of some proportion. To issue the lease as of today is merely to
- permit the continuance of what events have demonstrated concluswely

to be a large, gomg business. - It would ‘acéommodate the expansmn
- of an existing mine which is running out of coal reserves.

Sueh an apphcatlon would not #un-counter to the regulatlon quoted:
above. 'The leading case interpretative of the regulation, and: it has
been stronorly relied upon by the protestants at all stages of this pro- ‘
ceeding, is Carl 7. Olson, 59 L. D. 207, decided March 25; 1946, re-
hearing denied December 19, 1946. Olson had applied for a lease for
certain lignitelands. * An 1nvest1crat1on revealed that Olson proposed
to open a new mine on Federal lands to supply a market already ade-
quately served by existing mines. 1In the course of its decision which- -
denied the application, the Departiment noted that the quoted regu—
lation was based on a “policy * * * founded in the long economie
history of the coal industry and the dread effect of that menacmg
history upon the public interest.”. Both the public interést in the
- maintenance of 4 healthy bituminous coal industry and the interest

of the Government in the conservation and fruitful exploitation of
its mineral properties were cited as reasons for sustammg the policy
behind the rule. - And Olson’s application was rejected. - '

But the Department was also careful to note that its position “as
the proprletor of coal deposits on the public lands is not a dominant:

.-one in the control of the industry. However sagacious the policy of
- the: Department in ‘the d1sp081t10n of such coal dep0s1ts, it cannot,
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through this method alone enable the industry to elude the press of
" natural -economic forces.? TIn the Olson case; as in cases which have'
followed ‘it,* there was no: 'question‘concerning the expansion of an
existing, operating, going mine:: Innone of those cases had there been
any” substantial - investment made in ‘connection with’ operatlons on’
non:Federal lands: None of ther: involved a:situation where, under
leases, issued- by .a State government, a mine operator had obtained
markets; acquired: customers, and established valuable good will, wheré
machinery and equipment had:been acquired and were being: used curs
rently: in the business of mining a large tonnage of bituminous coal.
- Thus, while the Department in the. interpretation and application:
of its regulation has endeavored.to prevent the creation of conditions
of excessive competition, it has not undertaken to remove competltlon
. already established. To do so, asin this'case, would result in the loss -
+ of individual investments in -the mines t6 be closed: It would drive
"a.mine out of business not because of poor management, or high cost
of operations, or inability to meet competition in the market place;
but because successful conduct of its business forced ‘it to turn to
~Federal lands for additional coal reserves.-- There is no good reason:
why the operator whose mine is on or.adjacent to federally owned.
lands should for that reason alone be ‘placed at a disadvantage in:
conducting ‘and maintaining his business, or, conversely, why the
operator of one mine should be accorded an advantage over another
" operator merely because, as a consequence of successful operation, the
latter needs coal deposits of the United States. As stated in the Olson.
case, . the Department will endeavor to prevent recurrence of the-
devastating economic conditions which have characterized the bitumi-
. nous coal industry in the past, but it will not do so-at the expense of
. the arbitrary termmatlon of a lawful going, useful busmess enter-
‘ prlse , ,
' Further, the purpose of the rule is to-assist in keeplng in operatlon\

mines already in existence.. To apply the rule as proposed by prot-

estants would certainly and definitely close the Big Horn operation..
On- the other hand, to grant a lease to-Big Horn leaves open the pos-
sibility of contmued ex1stence of both the apphcant and 1ts present
eompetitors. L : B s
. The motlon for: rehearmg is demed SR ' - .
o = : " Oscar L. CHAPMAN, 3

g Under Secretary.

MOTION FOR THE EXERGISE oF. SUPERVISORY POWER .

+On-July 29, 1947 the Department denied the motion of Sher1dan—
Wyommg Coal Company a,nd others for 2 rehearmg of a dec1s1on of

.‘See Lyma.n Ra/y Ooz,” A—24405 September 3, 1946 (unreported) H A.nd'rew Maneotes,
A—-24489 March 17,1947 (unreported) Frank Lilly, A—24582 June's, 1947 (unreported)
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the Bureau of Land Management approved by the Department on
April 10, 1947, which dismissed its protest against the apphcatlons
of Big Horn Coal Company for coal leases on certain lands 'in
Wyoming.

The facts are set forth at length in the de01s1on approved Apnl 10,
- 1947, . To summarize them, Big Horn Coal Company obtained, in
December 1943, a coal lease from the State of Wyoming, covermg
certain lands owned by the State. At about the same time the Com-
_pany filed an application for a coal lease of adjacent Federal lands,
and later filed a second application for additional adjacent Federal
lands.  Sheridan-Wyoming, joined by numerous others, protested the
Iease applications on the basis of the followmg regulatmn

The General Land Office® will make favorable reeommendatmn that leasmg
units be segregated and that auctions be authorized only in cases where there . -
has been furnished a satisfactory showing ‘that an addltlonal coal mine is needed
and that there is an actual need for coal whxch cannot othervnse be reasonably
met. - [43 CFR 193.3.]. - "

" The departmental decision of J uly 29, 1947 observed that Big Horn
Coal Company “has successfully opened a large mine and built a busi-
. mess of some proportion. .To issue the lease as of today is merely to
permit the continuance of what events have demonstrated conclusively
to be a large, going business.”  The decision concluded that “the De-
“partment will endeavor to prevent recurrence of the devastating eco-
nomic conditions. which have characterized the ‘bituminous coal
industry in the past, but it will not do so at the expense.of the arbit_rary
termination of a lawful, gomg, useful business enterprise.”

The motion for the exercise of superwsory power-asserts that there
exists an exigency demanding the exercise of such authority, and i in
support thereof recites the importance of a departmental interpreta-
‘tion of the quoted regulation favorable 1o the position of the prot—
estant. But the same argument was presented to the Department in
‘the motion for rehearing and was fully considered at that time.

Sheridan-Wyoming also contends that Big Horn Coal Company
should have been aware at the time when it applied for a State lease
that the coal reserves on State lands would be inadequate and that
~ the availability of coal on the adjacent Federal lands would be shortly
requlred if Big Horn Coal Company were to remain in-business. But
this is hindsight. - The period of ‘time which would be required by
.Big Horn to exhaust coal deposits on the State lands could not have
‘been foretold in December 1943, because at that time the Company
‘had no production hlstory and no established outlets for its product
apon the basis of which could be estimated the annual tonnage which
11t could produce and sell :

- !Now the Bureau of Land Management.
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~ The protestant also contends that 1t is losmg business to its new
- competitor and cites the number of shifts it lost. during ‘the first 7
months of 1947 because of a lack.of market for its coals. Stch
statistics, while no doubt accurate, are at‘best inconclusive. " ~The coals.
produced by Sherldan-Wyonung and by Big Horn are sub-bituminous,
high in moisture, and almost wholly lacking in stockmg qualities.
'Beca.use of these factors, consumers of this type of coal customarily
‘buy it for ‘immediate consumptlon and not for storage or reserve
purposes. As a result, mines producmg this sub-bituminous coal are
-unable in normal perlods to maintain steady production throughout
‘the year, ‘but, on the contrary, they may even be compelled to close
their opera,tlons during the hot months. Customarily, they produce
at- substantially less than capacity during the warm months of the.
year.” No evidence ‘is offered by Sheridan-Wyoming to distinguish
‘between shifts lost as a consequence of its normal production pattern
and those which may be lost by reason of the competition as may be
- offered by B1g Horn Coal Company Sherldan-Wyommg does show
that its annual production is declining from the extraordinary peak
it attained. during the war years. = It is noted, however, that from the
period 1981 through 1941 the Company at no time attained an annual
production in excess of 600,000 tons.2  Nevertheless, its production
for the calendar year 1946, of 828,269 tons, indicates that it has thus
+ far fairly withstood any competition which it might have been offered
by Big Horn Coal Company. And the prognosis made by Sheridan-
Wyoming as to its own future is at best hypothetical. Such a fore-
cast of the probable future production of a single unit in the bitumi-
nous coal industry necessarily depends for its accuracy upon fortuitous
concurrence of numerous economic factors and the reactions of specific
customers to conditions not yet i in existence. _

Sherldan—Wyommg states that, in reliance upon the freedom from
competltlon offered by the quoted regula,tlons, it has made investments
in mining equipment amounting to well over 1 million dollars. Yet,
the affidavit of the premdent of the Company, dated September 24,
1947 discloses—

ok w g true: hlstory of the mdebtedness of. the Sherldan-Wyommg Coal
Company, Ine.y -

The Shemdan—Wyommg Coal Company, Inc.; was organized under the laws of
the State of Delaware as of January 1, 1920. - At that time there was authorized
and issued First Mortgage Bonds.in the amount of $3,500,000.00 .bearing 7%:
interest, and Debentures in the amount of $3, 500 000.00 bearing 7% interest.. As
of July 1, 1927 all of the Debentures were paid off with the.exception of
$1,760,000.00, for which Preferred Capital stock was issued to the holders of
the debentures. As of July 1, 1927, the First Mortgage Bonds had been retired:
down to $1 788,000.00. ' As of July 1, 1927, a new First Mortgage Bond issue-was:

2The exact tonnages are tabulated by years on page 73 of the brxef of proteetants in
support of thelr motion for rehearing.
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~guthorized and issued in the amount of $3,000,000.00. bearing 6% interést. - Out
of. this amount, $1 ,783,000.00 was used to pay off $1,733,000.00, which -was the =
balance of the old bond issue not yet retired. The balance of the $3,000, 00000
was used in the pmchase of new. machmery for the further mechamzatmn of
the Company’s mines, This $3,000,000.00 First Mortgage Bond-issue’ was paid
“off in monthly ‘instalments during the period July 1,1927, and July 11945, ‘on
which date the last’instalment was paid::

A further affidavit of the same officer gives—

 * * * a complete statement as to the advances made to Sheridan-Wyoming
‘Coal Gompainy, Ine., by United States Distributing Corporation and Thé Pittston
Company in all the years from January I, 1920 down to the. present-time,
:namely, 1947

United States Disiributing Corporation

Amount Paid

January 1, 1920__-____'._‘ _______ S - $56, 250. 00 ‘ August 3, 1920

December 28, 1936 .. _____.__i._.._ .- 22,.200. 00 December 31, 1938
The Piltston Company S

October 28, 1930_ _____ . ______._._____ -$109, 600. 00 - April 25,1932

April 25,1982, _ ... ____.___ wlioooie 0 55,000.00  July 28,1932 :

July 23, 1932 il ol 55, 000. 000 December 31, 1932

October 21,1982 Ll .. 55,000.00 ‘December 6, 1937

December 29, 1935 ____________-____._ 21, 000. 00 October 26, 1935

It thus appears that substantial portions of the investment in the
Sheridan-Wyoming operations were made long prior to 1934, the
date of the regulation. Furthermore, even if the regulatlon wére
to be interpreted as broadly as Sheridan-Wyoming desn'es, the Com-
pany would still face the risk of competition from mines opened and
operated exclusively on non-Federal lands.

It is also suggested that the Department’s interpretation. of the
regulation in its decision of July 29, 1947, will encourage evasion

-of the regulation by those who will seek to extend their mining op-
“erations onto Federal lands from a mere foothold on non-Federal
lands. But the decision of July 29, 1947, carefully described the
Jlarge, going business enterprise estabhshed on' the State land by
Big Horn® The very competition of which Sheridan-Wyoming
comp]ams is evidence that Big Horn has securéd more than a mere
foothold in the industry without the use of Federal coal reserves.
What the decision would be were a case presented where a new mine
opened on non-Federal lands, with inadequate reserves to enable it
either to exist for any period of years or to establish a position ‘of
importance in the industry through . successful mining and sales
of its coalin relatively large volume, isnota matter for determlnatlon'
in thls proceedmg : -

3Tor photographs and a detailed description of Big Horn’s mining teehnidueé and
equipment, see “Coal-Age” (McGraw-Hill), October 1947, pp. 102-106,
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All persons interested in this matter have had abundant oppor-
:tunity to present their facts and arguments in writing. - Sheridan-
‘Wyoming and Big Horn have taken full advantage of this oppor-
_tunlty In addition, a hearmg attended by both -Companies was
“conducted by the Under Secretary prior to the orlgmal decision in
~this case. The record appears to be complete. A further hearing
would adduce only cumulative matter. - Accordingly, the request of
Sherldan—Wyommg for a hearing on its motion- for the exercise of
. supervisory power is denied.

The motion for the exercise of superwsory power is demed Cobb
v. Orowther, 46 1. D. 473 (1918): - » -
J. Al KR‘UG, SR

Secretary.

UNITED STATES GYPSUM COMPANY
A-24503 Decided July 30, 1947

Mining Claim—Tode Claims—Placer Claims—Dimensions of Deposit.

Neither the width of. the deposit nor its sedimentary origin is determinative
of ‘whether a mining claim is of placer or lode character. If it is a vein
or lode of rock in place bearing valuable mineral, it is a lode; if of some
other form of valuable mineral deposit, such: as scattered particles of gold
found in the softer covering of the earth it is a placer depos1t

Mining Claim—Tode Claims—Flacer Claims—Gypsum.

Gypsum rock in place lying between two persistent beds of hmestone, Wh1ch
‘in the circumstances are taken as the hanging and footwalls of the gypsum
deposit, is to be located as a lode rather than a placer claim.

APPEAL FROM THE BUREAU OF LAND MANAG—EMENT

The United States Gypsum Company has applied for patents for
.the Nevada Placer Gypsum mining claim and for the West Nos. 1,
2, and 8, lode mining claims. - The three lode claims are within the

exterior boundaries of and were located subsequent to the placer claim.
The Bureau of Land Management ordered the applicant to show
cause why the application for the lode claims should not be rejected
and the entry for the entire area patented as the Nevada Placer
Gypsum mining claim. As grounds for this decision, the Bureau
stated that the deposits of gypsum involved -in the lode claims are
.as wide as each of the lode claims; and in addition that they are of
'vsedlmentary orlgm. The apphcant has appealed.

11t ﬂled as well, a response to the order to show cause. The substance of the response
has been considered along with its appeal in arriving-at this decision.
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No cases have been found to indicate that nor is there any reason

‘apparent Why, the -width ‘of ‘a mineral- dep0s1t is determinative of
whether it:is a lode:or placer.. Lmdley on Mines (3d ed.) sec. 294.

"The fact that the deposits involved in these lode claims are sedi-

mentary in origin is immaterial to the determination of the question
whether the deposit exists in lode or placer form. Harry Lode Min- -
ing Claim, 41 L. D. 403 (1912). The critical test is the manner in
which the depo‘sit occurs rather than the origin of the deposit. If
the discovery is of a vein or lode of rock in place bearing valuable
mineral, a lode location may be sustained; if of some other form
of valuable mineral deposit, such as scattered particles of gold found
in the softer covering of the earth, a placer location may be sustamed '
Cole v. Ralph,252 U. S. 286, 295, 296 (1920).

In this case, although the structural geology of the land included in -
the mining locations is largely hidden by alluvium, exposures of lime-
stone on one portion of the tract, supplemented by an exposure of a
" bed of limestone on the east side of a quarry situated on the West No..

1 lode location, show plainly that the gypsum deposit for which lode
patents are sought lies between two persistent beds of limestone which
outcrop on the slope of the mountain., These limestone ledges, which
have been exposed by erosion of the softer gypsum deposit lying
between them, must be taken as the hanging and footwalls of the
gypsum deposit. A limestone exposure on the east side of the quarry,
which is situated about midway between the two ledges, indicates that
_the surface exposure of the gypsum on one portion of the tract is the’
crest of a steep fold, and that the full width of the fold represents
twice the thickness of the gypsum vein as measured at a right angle
. to the tip. Outcrops of limestone on the other lode locations as ex--
posed by erosion and by open cuts and trenches, excavated by the ap-
’ plicant, show definitely that the gypsum beds occurring here are stand-
ing at an almost vertical angle; that below the disintegrated gypsum
appearing on the surface the gypsum rock is in place occurring be-
tween definite limestone walls; and that the gypsum beds take on all
the aspects of veins. In the circumstances, it is clear that the deposits
described are to be located as lode rather than placer claims. Cole v.
Balph, supra. :

The decision -of the Bureau of Land Ma,nagement is reversed and
. the case is remanded for disposition of the question raised by the ap-
plicant as to the permissible width of lode claims in the: partlcular‘
clrcumstances of this case.

Osoar L. CHAPMAN,
Under Secretary.
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Submerged Lands—(}ontmental Shelf——011 and Gas I.eases. h

_The Mineral ‘Leasing Act. of February 25,.1920, as amended (41 Stat. 437 H
© 30°U. 8.C..sec. 181 ef seq.), does nof authorize the issuance of oil and-gas’
~leases with respect to the submerged lands below low tide off the coasts )

) of the Umted States and outside the 1n1and waters of the States

Ms4985 o . Aveust 8, 1947

To TaE SECRETARY.

You have orally requested my op1n10n on the questlon whether the‘
Mineral Leasmg Act of February 25,1920, as amended (41 Stat. 437;
30 U. 8. C. sec. 181 et seq.), authorlzes the issuance of oil and gas:
leases with respect to the submerged lands below low tide off the coasts
of the United States and outside the inland waters of the States. This
questlon arises by reason of the fact that there are awaiting disposi-
tion in the Department a number of applications for oil and gas leases
in submerged areas of the Pacific Ocean and the Gulf of Mexico below
low tide and outside the inland waters of the adjacent States.

On September 28, 1945, the President issued Proclamation No. 2667,
announcing that the “Umted States regards the natural resources of"
the subsoil and sea bed of the continental: shelf beneath the high seas-
but contiguous to the coasts of the United States. as appeltammg to-
the United States, subject to its ]urlsdlctlon and control.” (10 F. R.
12308.) . And by Executive Order No. 9633 of the same date, the re-
sources of the continental shelf weve placed under the ]umsdlctmn and
control of the Secretary of the Interior “for administrative purposes,
pending the enactment of legislation in regard thereto.” - (10 F. R.
12305.)  On June 23, 1947, the Supreme Court held in United States
v. Oalifornia, 882 U. S 19, 88, that the Federal Government has para-
mount rights in and power over the 3-mile marginal belt along the
coast, “an incident to which is full dominion over the resources of the:
soil under that water area, including oil.” _

The answer to the question submitted by you turns on the construc-
tion of the following portlon of section 1 of the Mineral Leasing Act,
as amended : * .

» That deposits of coal phosphate, sodium, potassium, oil, 011 shale, or.gas,: and:
lands containing such deposits o‘wned‘by the United States, including thoge in
national forests, but excluding lands acquired under the Act known as the
Appalachmn Forest Act, * * ~* and those in incorporated cities, towxs, and

villages and in national parks and monuments, those acquued under other Acts -
subsequent to February 25, 1920 and lands within the naval pétroleum and oil<:

1 The lan e quote is from the amendatory act of August 8, 1946 (60 Stat. 950, sec.
1), IEYS inno “material respect different from that used in the original 1920 act
(41 Stat. 437).
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shale- reserves, except as heremafter pronded .shall be subject to disposmon in
the form and manner prov1ded by this Act * - * “.,' [

i

- Ttis concelvable that some of the submerged land areas and mlnerals\f_‘
may turn out to be 1 in one of the categorles of lands expressl' excluded
from the provisions of the Mineral Leasmcr Act (e. g 3 naval petroleum" .
reserves). As tothem, of course, no problem will arise.. In the mam,_, ‘
‘however, this will not be thecase. o

- With. regard to the submerged lands and mlneral dep051ts that are. -
not expressly excluded from the provisions of the act, they appear at,

,ﬁrst glance to beincluded in the phrase “deposms B E TE and lands
containing such deposits owned by the United States” quoted above}
However the-Attorney Gener al has held that this 1anguage is. hmlted'f
in its apphcatlon to-the- “pubhc lfmds” ‘of the Unlted States, prin-
mpally by reason of the presence of the. words’ “pubhc domam” in the
title of the act.® ‘Therefore, the ‘Mineral. Leasing Act-is a sta,tute:
providing genemlly for the dlsp0s1t10n of “public lands ol '

Land situated below high watermark has not been rega,rded here—i"

_tofore asincluded in the term “publiclands.” ¢ For this reason alone,, _
it may he concluded that the Mineral Leasing Act does not apply tov
the submerged lands, as they are, of course, below low tide.- In fact,
in the Government’s brief in the ¢ alzfomw case, the Attorney General
so argued (p.. 195) ‘ - ol

Apart from the reasomng mdlcated above, the Mmeral Leasmg .
Act, like other general public-land- laws, applies to any particular
category of lands only if Congress has indicated that such lands are

“held for dlsposal under it.* For the reasons that follow, I'do not
believe that Congress has indicated that the submerged coastal lands.

~ are held for disposal under the Mineral Leasing Act. _

In one aspect, the act is clearly inconsistent with any a,ssumptlon'
that it was intended to apply to submerged lands. The act contains
provisions that lands affected by it are to be surveyed and described
by the legal subdivisions of the publie-land surveys,® and the public-
land surveys have not heretofore extended beyond high, tide.”

240 Op. Atty. Gen. 9 (1941) 3 34 Op Atty Gen 171 (1924) ; see p. 195, Government’s:
brief, United States v. California, United States Supreme Court (Original No. 12).

3The words “public domain’ appear. in.the -title of ‘the amendatory act- of August: 8,
1946, as well as in the-original act of Febrpary 25, 1920. .
. 4 Barney v. Keokuk, 94 U. 8. 324, 338 (1876); Mann v: Ta,cama Lcmd Go 158 U. 8.

273, 284 (1894); Frederick A. Qurtiss et al., General Tand Office deecision, Septemher 18
1934; affirmed by Department February.7, 1935 A-18167 -(unpublished).. :

5 8ee Oklghoma V. Tewas, 258 U. 8. 574 599—6021 (1922) ; West v. Work 11 B (2d) 828:
(1926), cert. denied 271.U. 8:.689; . : : :

¢ Oil and gas, sees. 18 and 14, 41 Stat, 441, 442 49 Stat 675 676 30nU S sec 223|
61t 'shale; 30U, S: C."seer 24115 phosphate, 30U s C ‘see. 212 sodlum, 30U S C. see.
262;; potagh,-30: U. S, C.isec., 282t : ; s

7Barney v. Keokuk, 94 U. 8. 824, 338 (1876)) Mmm, v. Tacoma L d 00, 153 U S'
) 273,/ °284:" (1894), ‘Matuai of Instructlons, Survey of the Publie Lands, Department’ of
Interior, 1930 (Reprint 1934), p. §; Frank Bu’m&, 10 L D 365\, 369 (1890)
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Furthermore, as the Court said in its oplmon in the California case,
“the Tecord plainly deémonstrates that until the Cahforma. oil issue
began to be pressed in the thlrtles, neither the states nor the Govern-

ment had reason to focus attention on. the question of which of them
owned or had paramount rights in or power over the three-mile belt.”
(P. 39.) * No suit was brought by the Federal Government until May
29,1945, when an action was brought by the United States against the
Pac1ﬁc Western Oil Company in the United States District Court for -
" the Southern District of California. That suit was thereafter dis-
missed by the Government at the same time that it filed the original suit
against California in the Supreme Court on October 19, 1945. In the
latter suit, the Government took the position (brief, p. 70), and the -
Court in its opinion agreed (pp. 87, 88), that the case judicially raised
the issue of Federal versus State ownershlp for the first time. - There-

fore, until the Court decided the case in favor of the United States on =

June 23, 1947, no one could have known with any degree of certainty

: Whether the Federal Government or the States owned this vast area
of coastal submerged lands. Consequently, in the absence of evidence

- to the contrary (and there is none), we cannot assume that Congress -
intended on February 25, 1920, and August 8, 1946, the respective
dates of the original Mineral Leasing Act and the amendatory act, to
address itself to these submerged Jands when it used in section 1
of the act general language mdlcatmg that the act was to be apphcable
to “lands * * * ‘owned by the United States.” '

‘Congress recently enacted the Mineral Leasing Act for Acquired
Lands (act of August 7, 1947, 61 Stat. 918)." The “Acquired Lands”
which are the subject of the act are, so far as relevant, defined in sec-
tion 2 to “include all lands heretofore or hereafter acquired by the
“United States to which the ‘mineral leasing laws’ have not been ex-
tended #”  In the same section, the term “mineral leasing
laws” i deﬁned to include the act of February 25, 1920 and all acts
amendatory of or supplementary toit. Itis 51gn1ﬁcant that while this -
legislation was being considered in the House (as H. R. 3022), it was
amended on July 23, 1947—a month after the decision of the Supreme
Court in the Oalzforma case—s0 as expressly to exclude the submerged
lands and the continental shelf from its purview. (Sec. 8 of the
act; 93 Cong. Rec. 9880.)  The language which conceivably could
have been rega,rded as including the submerged lands and the conti-
nental shelf in the absence of the amendment was the reference to

_ ]ands “to which the .. mmeral leasing laws’ have not been extended.”
The reason for the amendment was not discussed in either the House
or the Senate (93 Cong. Rec. 9880, 9922, 10061). In adopting it, Con-
gress may be regarded as assuming that the mineral leasing. laws, in-

cluding the 1920 act, as amended had not been extended to the sub-
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merged lands, and therefore, that such lands Would be cover ed by the
new: act-ynless expresﬂy excluded from its provisions, ®

- Finally, I should point out that in executing, on J uly 26, 1947 the
ctlpulatlon in the California case regarding interim oil and gas op-
erations in the submerged lands off the coast of California pending
the establishment of the line separating the inland waters of Cali-
fornia from the marginal seas, the Attorney General held by impli-
cation that the Mineral Leasing Act was not applicable to the sub-
merged land areas. If the act.had been applicable to such areas, the
stipulation presumably would have been unauthorized.

-For the reasons indicated above, it is my opinion that the Mmera,L
Leasmg Act of February 25, 1920, as amended, does not authorize the
" issuance of .oil and gas leases w1th respect to the submerged lands
below low tide off the coasts of the United States and outside the in-
land waters of the States. 9., ‘

: ‘ : MASTIN G. WHITE,
Solwzto'r

- RUSSELL: HUNTER REAY Vo GERTRUDE H. LACKIE

A—24670 T Deczded August 18,1947

Noncompetitive 0il. and Gas Lease—Cancellatmn of Lease En'oneously Issued

.. in Violation of Preference Right of Another Apphca:at

. A noncompetitive oil and gas lease which was issued to a junior applicant, the
-.prior application having been inadvertently overlooked, will be canceled

in order to honor the preference right to a lease wh1ch the prior applicant
has under section iV of the Mineral Leasing Act. )

APPEAL FROM THE" BUREAU OF LAND MANAGEMENT

On August 19, 1941, Gertrude H. Lackie filed an application for an
oil and gas lease,1 Los Angeles 054899, covering-lot: 4, sec. 31, T. 5 N,
‘R. 16 W., 8. B. M., California. This application was suspended .and
held in the dlStrlCt land office pending the adjudication of a conflict
with a prior oil and gas lease application, Los Angeles 054113, which
was later rejected. While the Lackie application was suspended,
Russell Hunter Reay filed ‘a similar application covering lot 4 on

8 Another possible inference is that Congress viewed the submerged lands as “acqulred”
rather than as “public.lands.” | (See secs.-2 -and 3.) - And acquired lands were held by
the Attorney General to be outsuie the scope-of the Mineral Leasmg Act. See footnote 2,
supra. -

¢ The Attorney General subsequently rendered-an opimon ont tms same subject 140 Op. -
Atty, Gen. 540, [Hditor.] - e

1 Under section 17 of the Mineral Leasing Act (41 Stat, 437, 4483, as amended, 46 Stat.
1007 ; 46 Stat. 1523 ; 49 Stat. 676 act-of August 8, 1946, 60 Stat 950, 951 ; 30 U. 8. C.

_ Bec. 228). ’

948955—54——6
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November 3, 1943, Los Angeles 055644. Since the district land office

overlooked: the existing conflict with the Lackie application, a lease
was eventually issued to Reay, dated December 1, 1945. ~After the re-

~ jection of application, Los Angeles 054113, it was discovered that the

- Reay lease had been issued without consideration’' of the preference

right granted by the statute to Lackie as the prior noncompetitive oil
and gas applicant. By decisions of January 16 and April 21, 1947,

the Bureau of Land Management offered a lease to Lackie and held -
Reay’s lease for cancellation. Lackie has éxecuted the lease forms.

Reay has appealed (A-24670). He states that he paid rental on the

lease; that he relied onthe Goverriment tract books; that the lease

was 1ssued to-him without any fault on his part and theref()le that it

should not now be-canceled. .

At the time these applications were filed, section 17 of the Mineral
Leasmg Act granted a preference right to. “the’ person first making
application for the lease of any lands not within any known geologic
structure of a producitig’oil or gas field.” This preference right has
been-continued in section 17, as amended by the act of August 8, 1946
(60 Stat. 950,-951), which states:

*oox. & When the lands to be 1eased are not within any known geologieal
structure of a producmg oil or gas field, the person first making application
for the lease who is qualified ‘to- hold a lease under this' Act shall be entitled
to a lease of such lands w1th0ut competitive b1dd1ng ook ok
Section 17 thus placed upon the Bureau a statutory duty to honor the
preference thus accorded to the first applicant for a noncompetitive
©0il and gas lease on lands not within a: geologic structure of a pro-
ducing oil and gas field. * The Burean was under a duty to adjudicate
all pending apphcatlons in the light of that statutory mandate. -
Lackie’s application was filed more than 2 years prior to Reay’s ap-
plication, -and. thus she had a statutory preference right under the
statute

* The Department regrets that Lackw s application was overlooked
by the district land office and that the Reay lease was thus erroneously
issued.? Nevertheless, the fact remains that the issuance of the Reay
lease was'a violation, even though unintentional, of Lackie’s statutory
preference right since her application was not accorded the preference
to which she was entitled under the statute. The issuance of the
Reay lease, therefore, was unauthorized to the extent that it violated
the statutory preference which Lackie had. It appears that Lackie
is & quahﬁed apphcant for the lease: of the entn'e lot 4 A govern-

.21t appears: that.the .existence «of the Lackie.&pphc&tmn was noted~on-_the-tractrbooks
of the district land office but not on the tract books of the Bureaw;of Land: Management
4ip Washington, where the adjudication. of the Reay lease- application;took: place. - Reay,
however[ was adequately placed on;notice. of the Lackie: anplicamon by the: notation thereof
-on. the. dlstrlct land office tract books. ) LEEEIEL
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mental ofﬁcer may not bind the Government by. any act beyond his.

a.uthorlty Accordmgly, there is no alternative except. to cancel

Reay’s lease in order to honor the statutory preference which Lackle
plamly has.*

" The decision of the Bureau of Land Management is aiﬁrmed

e e Ososr L. CHAPMAN,
S ) ‘ ' Under Secretary

VALIDITY OF TI-IE NORTH CAROLINA STATUTE OF APRIL 5, 194'? :
RELATING TO THE EASTERN BAND OF CHEROKEE INDIANS -

Indlans——Federal Authonty—-—State Authonty

. Congress: iy vested with plenary authority to legislate for the regulation. of
the affairs and economic welfare of Indian tribes and bands such as the
Eastern Cherokees of North Carolina, and neither the constitution of a State
nor any act of its legislature can withdraw the Indians from the operatwn
of an act which ‘Congress passes in the éxercise-of its palramount authority."

. -Since section' 1 of the North Carolina statute of ‘April 5, 1947, which section
merely provides for the exercise of certain property rights by members.of.
the Bastern Band of Cherokees, subject to existing and future Federal laws,
-neither interferes nor attempts to interfere with the jurisdiction of the Fed-
eral Government over the property of the Eestern Band, there is no oc-
casion for an official of the Federal Government to question the vali’dity of
the section.

Sectlon 2 of said:act of April 5, 1947, Wthh undertakes to prescr 1be the qual—
ifications which members:of the Bastern Band. must possess in order to hold-
‘office in the tribal government, is ineffective for the reason that the au-
thority to determine such matters is now vested in the band as a result of the
enactmert of the Indian Reorganization Act of June 18, 1934, and the ac-
ceptance of the provisions: of the act by the Easteln Band.

M-34989 RS | Aveust 28, 1947,

"To vHE COMMISSIONER or INDIAN AFFAIRS.

You have requested that I express an opinion upon the questlon of
the validity of the act of April 5, 1947,* adopted by the Legislature of
North Carolina, with reference to the affairs of the Eastern Band of
Cherokee Indians. - Section 1 of the act provides that the members of
the band and their lineal descendants shall have the capamty to ac-
quire, hold, and dispose of property “as fully and completely * -* *

‘asany other eltlzen of the State of North Carohna,” subj ect however

& Pine-River Logging: Ca. v.: United States, 186 U 8. 279, 201 (1902) - United States v..
Oity and O’ounty of. Sen Francisco, 810 U. 8. 186, 31 32 .(1940) ;. Jeems Bayou. Fzshmg (ﬁ
Hunt'mg Olub v. Umted States; 260 U. 8. 561, 564 (1923) ; Lee Wilson & Co. v United
States, 245 U. 8. 24 (1917); Uieh Power & Light Go v. United States, 243 U. 8. 389 :
408, 409 (1917) ; Filor v. United Statesy 9 Whll (76~U S ) 45 49 (1869)

4 Patterson v. Thorn, 60 1. D, 11 (1947)111 .
¥ Session:Liaws of: North: €arolina; 1947, “S'B:7184, ¢h, -978. - ['detor—.]
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to “restrictions and conditions now ex1st1ng or hereafter imposed under
Federal statutes and regulations, or treaties, contracts, agreements,_’
or conveyances between such Indians and the Federal Government.”
Section 2 of the act declares that any lineal descendant of any mem-
ber of the band is eligible to hold any elective or appomtlve office in’
the barid, including the office of principal chief, if such descendant
is hlmself a member of the band and is domiciled on lands of the band.
Sectlon 1of the North Carolina statute presents no serious problem.
The section does not seek to impose any limitations with respect to
the exercise of property rights by members of the band, but, on the
contrary, it apparently is intended to make certain that the members
of the band shall not labor under any State restrictions upon their ca-
pacity to acquire, hold, or dlspose of property. Moreover, as the sec-.
tion expressly states that it is subject to existing and future Federal
laws, it does not constitute any interference or attempted interference
. Wlth the jurisdiction of the Federal Government over property of the
’ Eastern Band of Cherokees. Consequently, there does not seem to be
any occasion for an official of. the Federal Government to question the
validity of thls section. I pass,therefore, to a con51derat10n of sectlon
2 of the act. :
- For many years legislation of the State of North Carolina has pur-
, ported to govern ‘the eligibility of members of the Eastern Band of
Cherokees to serve as officers of the band. Prior to the passage of
the act of Aprll 5, 1947, the law of North Carolina covering this sub-
_ject provided that the principal chief and assistant chief of the band
must be of at least one-fourth Eastern Cherokee blood, and that the
members of the counecil must be of at least one- smteenth Eastern
Cherokee blood. ~(Section 17 of the North Cavoling law of March 8,
11895.)%  Section 2 of the act of April 5, 1947, abolishes these require-
ments as to the minimum degree of Indlan blood necessary to estab-_
lish eligibility for an office in- the band. : ‘
Although the Indians originally comprising the Eastern Band of-
Cherokees declined to move west of the Mississippi River with the
main body of the Cherokee Nation after the Treaty of New Echota in
1885, choosing instead to.remain in the State of North Carolina.and.
to become citizens of that State and subject to its laws® it is well, -
settled that, as a result of developments since the separatlon of the
band from the main body of the tribe, this band now has the status.
of a “distinctly Indian community”; that it is under the guardlan-
ship and protection of the Federal Government, and that.it is sub-
ject to the paramount authority of Congress to leglslate for the regula-
tion of:the affairs of the band. and for its economic Welfare 4 There»

) Private Laws of North (:arouna, ch. 163 [Editor]

8 See The Cherokee Trust Funds, 117 U, 8. 288 (1886).

4 United States v, Wright, 53.F. (2d) 300, 806-307 . (c C.A -nh 1931). oert. denied 280
U. 8. 589, ‘
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‘fore, it is necessary to determine whether the April 1947 legislation
of the State of North Carolina concerning the.eligibility of members -
of the Eastern Band of Cherokees to serve as officers of the tribal
_organrza.tlon conflicts or is inconsistent with legislation enacted by
-~ the Congress under its ‘paramount. authority over these Indians.

"In the consideration of the point mentioned in the last sentence of
the preceding. paragraph, it is unnecessary to dwell on the congres-
sional statutes adopted prior to the enactment of the Indian Reorgan- -
ization Act of June 18,1934 (48 Stat. 984;25U. S. C. sec. 461 e seq.), -
other than to point out that they were reviewed at length in the
case of United States v. nght“s and were found to support the con-
clusion that Congress had recognized the Eastern Band of Cherokees
as a “distinctly Indian community” and had placed the band in-a
status similar to that of other Indian tribes. As a band of Indians
: ‘subJect to. Federal ]ur1sd1ct10n, the provisions of the Indian Reorgan-
ization Act were extended to the Eastern Band of Cherokees by sec-
‘tion 19 of the act (25 V. 8. C. sec. 479), subject to their acceptance of
‘the act by formal vote as provided in section 18 (25 U. S. C. sec. 478).
The Eastérn Band of Cherokees accepted the act on December 20,
1934.¢ The band thus became entitled to all the rights, powers, and
pmvﬂeges granted by the act to the tribes accepting its terms.
Among these is “the right to orgamze for its common welfare . Sec.
16; 95 U. S. C. sec. 476.

The “right to orgamze” which Congress in section 16 of the Indlan
-Reorgamzatlon Act spec1ﬁca11y conferred upon, or recogmzed as exist-
ing in, Indian tribes includes the determination of the form of tribal
: government to be adopted.. As former Solicitor Margold said in an
oplmon dated October 25 19347

Since any group of men, in order to.-act as a group, must act through forms.
which give the action the character and authority of group action, an Indian
tribe’ must if it has any power at all, have the power to prescribe the forms
through which its will may be registered. The first’ element of sovereignty, and
the last which may" survive §uccessive statutory limijtations of Indian tribal
power, is the power of the tribe to determine and define its own form of gov-
ernment, Such power includes the right to define the powers and duties of its

. officials, the manner of their appointment or election, the manner of their re-

moval, the rules they are to observe in their capacity as officials, and the forms - -

-and procedures which are to attest the authoritative character of aets done in
the name of the tribe. * * * g .

The authority of an Indian tr1be to define its form of government
“necessarily includes the power to prescribe the quah_ﬁcatlons which
must be possessed by its officers and the members of its governing body.

! 5 Clted in footnote 4, ’ ’ )
w18 See “Ten’ Yeéars of Tribal Government linder Indian Reorgamzatlou Acty” Table A,
page 18. :
» 755 I. D 14 30
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No other power is. more mherent in or more 1nt1mately related to selﬁ_; '
government R .
_ It.is my opinion, therefore, that sectlon 2 of the act of Aprll 5
41947, of the North Carolina. Legislature is ineffective to- prescube
the quallﬁcatlons which members of the band must’ possess in order
to hold office in the tribal government, for the reason that the au-
thority to determine such matters is now clearly vested in the band
as a result of the enactment of the Indian Reorganization Act by
Congress and the acceptance of the provisions of the act by the band.
- It is immaterial in this connection that the band has not as yet: -
' ’adopted a constitution or received a charter under the act. As the
“right to organize” is lodged in the band, and as Congress in pursu-
ance of its paramount authomty has legislated with respect to the
_ exercise of the right, the State is without power to control matters
of tribal organization. “Neither the constitution of a State nor any
‘act of its legislature, whatever rights it may confer on Indians or
withhold from them, can withdraw them from the operatlon of an act
which Congress passes concerning them in the exercise of its para-
- mount authorlty ? Sperry 04l Co. v. Okzsholm, 264 U..S. 488 497
(1924).

Nothing contained in this opinion is to be constlued as question-
ing the validity of the charter of incorporation issued to the Eastern |
‘Band of Cherokees by the State of North Carolina or the validity of
the legislation enacted by the State with respect to matters of tribal
organization prior to the passage of the Indian Reorganization Act.
Aside from the fact that such legislation appears to have been enacted
with the approval of the Indians, there was then no Federal law to
the contrary on the subject. My opinion goes.no further than to
say that the power to make changes in the form of tribal government
no longer rests in the State by virtue of the preemptlon of the field
Ly Congress. Such changes may be made only in the manner pre-
scribed by the Indian Reorganization Act, i. e., through the adoption

“of a constitution and bylaws as prescrlbed by section 16 of that act.

MasTin G. WHITE,
Solwztor ‘

'LIMITATION Ol\T APPROPRIATION FOR FEDERAL AID IN WILDLIFE
RESTORATION

Federal Aid in Wildlife Restoratlon——Lmutatlon in Interior Department
- Appropriation Act, 1948——F1sh and Wildlife Service, \ '

The proviso in the Interior Department Appropriation Act, 1948 (act of July
- 25, 1947, 61 Stat. 460; 488), placing -upon funds apportioned to any State
for:the purpose of effectuating the act-of September 2, 1937 (18 U. 8. C. sec.
669 ef seq.), a limitation of 20 percent “for the construction of 1mprov&
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ments i ’1s apphcable t6 Federal funds expended to bmld or make physmal

~ structdres or other works which are expected to constitute valuable .ad-
:ditions to or betterments of lands. . -

The followmg types of works would be subject to the hm1tat1on in the prov1so
buildings ; dams, dikes, and levees; canals and channels brldges roads,
telephone ‘and electncal lines; and fences.

:The operatwn of the limitation is -determined by the purposes for which the

S funds are expended and not by the nature of the method used by a State to
: expend them. .

M—34993 - sl S 7 , SEPTEMBER 4 1947

To Tasn DIREOTOR, FISH AND. WILDLIFE SERVICE

In your memorandum of August 29, you request my advice Wlth Te-
spect to the proper 1nterpretat10n of a proviso in the Interior Départ-
ment Appropriation Act, 1948 (act of July 25,1947, 61 Stat. 460, 488),
placing upon funds apportioned to any State for the purpose of ef-
fectuating the act of September2, 1937 (16 U. S. C. sec. 669. ¢z seq. ),'
a limitation of 20 pelcent “for the construction of improvements.”
In particular, you inquire whether the expenditure by a State of these-
‘funds upon the following types of works would constitute “the con-
struction of improvements” within the meaning of the proviso: build-
ings; dams, dikes, and levees; canals and channels; br1dges roadS'
telephone and electrical lines; and fences.

The scope of the phrase “construction of 1mprovemen ”ig not
spelled out in the Appropriation Act, and the legislative history of the
act does not throw any light upon the problem. Consequently, the
key words of the phrase must be given their ordinary meaning. On
-this basis, the limitation is applicable to the expenditure of appor-
tioned Federal funds by a State in order to build er make physical.
.structures or other works which are expected to constitute valuable
additions to or betterments of lands within or related to wildlife
_ restoration projects (See the definitions of “construct” and “im

provement” in Webster’s New International Dictionary, 2d ed un-
abridged.) : '

It seems.clear to methat the expendlture of apportmned funds upon

the, several types of works referred te in the first paragraph above
would be subject to the limitation in the proviso:
. "L.am also of the opinion that the operation of the hmlta,tmn is:de-
‘termined by the purposes for which the funds are expended, and not
by the nature of the method used by a State to expend them. That
s to say, it- would make no difference whether a State constructed
-an improvement by the use of its own equipment and personnel or
through the services of an independent ¢ontractor, so long: as the ex-
-penditure of a,pportloned Federal funds was involved.

MAs'rm G. WHITE,
Solicitor.
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VALIDITY OF PATENTS ISSUED TO NORTHERN CHEYENNE
' INDIANS '

\Imha,n Reservatmns-—Indlan Allotments—Statutory Gdnstrnc't'ion;——‘
Northem Cheyenne Indlans.

When Congress by the act of July 1 1898 (30 Stat 571, 596) called for recoms-

- - mendations as to the manner in wh1ch a controversy between the Northern
Do ;Cheyem;e Indians and white settlers might be .ended, and when it later,
by the act of May 31, 1900 (31 Stat. 221, 241), approved recommendations
that certain lands-be added to the then existing Executive order reservation
~.and appropriated the money with which to purchase such lands, those actions
by Congress had the effect of adding to the reservation the lands acquired
pursuant to the 1900 act, inéluding those lands situated outside reservation-
" boundaries fixed by the: Executive order of March 19, 1900. : : '
The phrase “the Northern Cheyelme Indian Reservation heretofore set apart
by Executive. order dated the 19th day of March 1900” appearing in the
. act of June 3, 1926 (44 Stat. 690_), authorlzmg allotments to Northern:
Cheyenne Indians, was used as a means of identification rather than as a

- limitation upon the allotment authority of the Secretary of the Interior. -

" Patents, issued to Northern Cheyenne Indians for lands acquired under ‘the
...act of May 31, 1900, although outside of-the boundaries of the reservation

* established by Executive order of March 19, 1900, were properly issued pur-
_'suant to the act of June 3, 1926, as it was the purpose of Congress to au-
thorize the allotment in' severalty of the agricultural and grazing 1ands

within ‘the reservation as then constituted.

M-34758 . SEPTEMBER5 1947

To TeE AoTING COMMISSIONER OF INDIAN AFFAIRS. :

This responds to the memorandum from the Assistant Commissioner -
of Indian Affairs submitting to this office the question whether trust
patents issued to Pat and Jean Spottedwolf, Northern Cheyenne In-
dian Allottees Nos. 1090 and 1091, insofar as the patents cover land
in section 27, T. 2 S., R. 44 E.; P. M., Montana, on the east bank of the
Tongue Rlver, were properly 1ssued under the act of June 38,1926 (44
Stat. 690).

- Section 1 of that act declared, “the Northern Cheyenne Indian Res-
ervation heretofore set apart by Executive order dated the 19th day
‘of March, 1900, for the permanent use and occupation of the Northern
Cheyenne Indians, in Montana,” to be “the property of said Indians.”
Section 2 required the Secretary of the Interior to cause to be pre-
pared “a list of the lands of said Indian reservation” and to classify
the same as agricultural land, grazing land, or land chieﬂy valuable
for its timber; and authorized the Secretary to,allot in severalty the
Jands cla551ﬁed as agricultural or grazing lands, with a reservation to
the tribe of the coal and other minerals. ‘The patents issued to the
Spottedwolfs contain the: mineral reservation. - v

The question asto the validity:of the patents arises by Vlrtue of the

fact that the Executive order of March 19, 1900 (1 Kappler 860), es-
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blis 'ed the m1ddle of the channel of the’ Tongue Rlver as the eastern
boundary of the N orthern Cheyenne Reservatmn, Whﬂe certain por~-
~ tions of the allotments ‘coversd by the two patents in quest1on lie east

of the ‘Tongue River, which intersects section 27. Those partmular

portions of the allotiments, therefore, were not der1ved from the Tes-

' ervatlon as established by the Executive order. _

gy determlnmg the propriety of allotting the land in’ sect1on ar

: ly1ng east of the Tongue River to Northern Cheyenne Indians under-

the act of June 3, 1926, consideration must be given not only to the:

Executive order of March 19, 1900, and to the 1926 act, but fo the man-

ner in ‘which section 27 was acqmred for the use. and benefit of the:

Northern Cheyenne Indians. The acts of Congress under which the-

- land- was acquired and’the steps taken by this Department in the-

acqu1s1t10n of the land and its allotment to the Indians will be re~:

viewéd i in order. that the true status of the land in question may be:
revealed B

By an Executive order dated November 26, 1884: (1 Kappler 860) .
certain unsurveyed land in the Territory of Montana, bounded on the .
west by the Crow Indian Reservation, was set apart as a reservation:
for the use and occupancy of “the Northern Cheyenne Indians, now
residing in the southern portion of Montana Territory
Tracts of land within the boundaries described in the Executive order: :
which had been “located, resided upon, and improved by bona fide:
settlers, prior to the 1st day of October, 1884,” were excluded from
the reservation, as were all lands to ‘which valid rights had attached '
under the public-land laws. ‘

" By orders dated June 22 and September 3, 1886, the Secretary of the:
Interior withdrew from settlement certain lands along the Tongue
River outside the boundaries of the 1884 reservation, until the needs
of the Northern Cheyenne Indians ‘could be determined.!

For many years there was trouble between the Indians and the:
non-Indians in the area, due in part to the agitation by the non-
'Indlans for the removal of the Ind1ans from the area and to the impos-
sibility of determining the boundanes of the reservation? Reports
to this Department and to the War Department indicated that if the
reservat1on were cleared of white settlers, who occup1ecl much of the
best land on the reservation,: and if a sufficient amount of other desir-
able land could be added to the reservation, many of the difficulties of_
the Northeln Cheyennes could be el1m1nated : :

.2 See lotter of 'Commissionet of Indian Aﬂ:‘au's dated February G 1892 (S Ex. Doc. No
58,-52d Cong., 1st sess.; 1892). .
28ee reports of the agent at the 'I‘ongue River Agency contamed in the reports of the
- Commissioner ‘of Indxan Affairs, 1889-1890, 1891, 1896, and 1898 and the reports con—
tained in 8."Ex. Doec. No. 58, 52d Cong., 1st gess. (1892) -

® % *”" K
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By section 10 of the act of July 1, 1898 (30 Stat. 571, 596), the Secre-
tary of the Interior was directed to send an inspector to the Northern
Cheyenne Reservation. The inspector was required to determine if
it were feasible to secure the removal of the Northern Cheyenne
Indians to the Crow Reservation; to .ascertain and report in detail
‘the number and names of white settlers legally on the Northern Chey-
enne Reservatlon and the number of acres of land owned by them ; and
to report on the number of white settlers who were illegally on the
reservation and the circumstances attending their settlement. He was
instructed by Congress to enter into negotiations with the white set-
tlers who were found to have valid titles for the purchase of their
lands and improvements by the Government, and he was authorized
to make written purchase agreements with such settlers, but the agree-
ments were to be binding ‘only if ratified and approved by the Secre-
tary of the Interior. The inspector was required, also, to make recom-
mendations as to the settlement of the claims of any white settlers who.
had gone on the reservation under circumstances which gave them
equitable rights in reservation lands.

The inspector made his first report and recommendatlons on N ovem-
ber 14, 18982 He found that the Northern Cheyennes were unwilling
to.move to the Crow Reservation and that the Crows were unWﬂhno
to receive them. He proposed that the Northern Cheyenne Reserva-
- tion be extended east to the Tongue River. He included in the report
information concerning his negotiations with white settlers for lands
and improvements owned and occupied by them within the limits of
the reservation, as set apart by the Executive order of November 26,
1884, with whites who owned or claimed lands and improvements in .
the area proposed to be added to the reservation, and with Indians
11V1ng east of the Tongue River for their 1emova1 to lands west of
the river.

On February 3 1900, the inspector submitted his second report in
* which he told of hlS negotiations for the purchase of certain sections
of land previously patented to the Northern Pacific Railway Company
and situated within “the proposed reservation for the Northern Chey-
enne Indians.” He reported that the Railway Company still owned
4,656.85 acres out of more than 10,000 acres patented to it within the
area, and that he had entered into an agreement with the Company for
the purchase of the land still owned by it. He said that he had also
entered into an agreement with one Hugh Hunter for the purchase
of 8,732.28 acres of land which Mr. Hunter had acquired from the Rail-
way- Company; and that he was negotiating with a Capt. A. E.
Neate concerning the purchase of land acquired by the latter from the
Reﬂway Company. The. purchase agreement Whlch the - 1nspector

3 H. Doc. No. 153, 55th Cong., 3d gess. (1899)
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made with the Northern Pacific Raﬂway Company mcluded the land
in section 27, T. 2 S R. 44 E., on the east bank of the Tongue River.

On Februaly 16, 1900 the 1nspect0r submitted a third report, stating
that the: negotlatlons Wlth Captain-Neate had-ended i in an agreement
for the purchase of 1 ,701.36 acres of land.~ The mspector also reported
that it would be necessary for Congress to appropriate $171,615.44 to
carry out the agreements which he had entered into w1th the settlers,
the Railway Company, and the Indians. '

Thereafter, the Executive order of March 19, 1900 was 1ssued It
withdrew from sale and settlement the land descrlbed in the order,
which included the area previously covered by the Executlve order
of November 26, 1884, and set the same apart as a reservation for the
permanent use and occupancy of the Northern Cheyenne Indians.* As
previously stated, the middle of the channel of the Tongue River was
fixed as part of the eastérn boundary of the reservation, and no land
east of that river was affected by the order.

- On May 31, 1900, Congress appropriated the sum of $171, 615.44—

. .To. enable the Secretary of the Interior to pay for certain lands and 1mp1jove-
_ments, as recommended by United States Indian Inspector James McLaughlin in
his three reports to the Secretary of the Interior dated, respectively, November
fourteenth, eighteen hundred and ninety-eight, and February third and sixteenth,
nineteen hundred * * %78

" On December 18, 1900, the Secretary revoked his orders of June 22
and September 3, 1886, thereby releasing lands east of the Tongue
River for locatmn and settlement. ‘

A subsequent survey of the northern boundary of the reservation
* disclosed that there were seven settlers who remained within the
reservation.” They were found to be without title to the land occupied
by them. Their 1mprovements were estimated to aggregate $2,965,
and Congress appropriated this amount in the Indian Appropmatmn :
Act of March 3, 1903 (32 Stat. 982, 1000), for the payment of then'
claims. -

On July 14, 1930 the Commissioner of Indian Affairs transmltted
to the Secretary a schedule showing the classification of the lands on
the Northern Cheyenne Reservation, as required by the act of June 3,
1926. The schedule was approved on July 15, 1930. .

On February 4, 1932 the Comm1ssmner of Indian Affairs trans-

44Tt ig hereby ordered that the following described tract of land lymg in the State of -

Montana, the same being the tract described in Senate bill 2173, 56th Congress, 1st session,
which ‘tract includes the lands embraced in the boundaries set forth in Executive order

- issued November 26, 1884, relative to the Northern Cheyenne reserve, be, and the game is

hereby; withdrawn from sale and séttlement and set apart as a reservation for the perma-
nent-use and occupa.tmn of the:Indians now. oceupying or belonging upon the Northern -
Cheyenne Reserva.tlon which reservation shall be known as the Northern Cheyenne Indian
Reservation * * *

%31 Stat. 221, 241,
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mitted a schedule listing 1,457 allotments made to Indians of the
Northern Cheyenne Reservation under the 1926 act.  Allotments Nos.
1090-and 1091 appeared on-that schedule. The Generel Land Office,
now- the Bureau of Land Management reconiniended that action be
suspénded on certain allotment selections, including those of Pat and
Jean Spottedwolf, because its records showed that the sele¢tions of
the Indians conflicted with' patents already issued. The records of
this General Land Office showed that all of section 27 had been patented
to the Northern Pacific Railway Company in'1895. =~

" On August 30, 1932, the Bureau of Indian Affairs forWarded to
the General Land Oﬁ"ice deeds and abstracts of title covering the lands
1nvolved in the conflicts, ' The Indian Bureau stated that the- lands

“were purchased-as ev1denced by the enclosed deeds durmg the years
1900, 1901, and 1902, for the Indians of the reservation in accordance
Wlth the Act of May 31, 1900 (31 Stat. , 241),” and requested the Gen:
eral Land Office to adv1se it, after notmg ‘the deeds on its records,

“whether there still exists any reason why the allotment selections
listed in your memorandum should not be approved and patents issued
to the allottees.” The papers forwarded to the General Land Office
showed, among other things, that the entire section 27 was reacquired
by the Unlted States for the Indians of the Northern Cheyenne Reser-
vation and had been reconveyed to the United States by deed from the
Railway Company dated February 14, 1901, in accordance with the
act of May 31, 19006 On March 2, 1933, the General Land Office
addressed to the Commissioner of Indlan Affairs a memorandum
hstmg the allotment selections which then appeared free from con-
flicts. . Allotments Nos. 1090 and 1091 appeared on that list. . There-_
dfter, on June 21, 1933, the Commissioner of Indian Affairs recom-
mended that the allotments be approved and that. patents be_issued
to the allottees. This recomimendation. was approved on June 22,
1933, and on August 25, 1933, trust patents were jsstied to the two' '
Spottedwolfs.

. The inclusion -of lands acquired under the act of May 31, 1900 in
patents 1ssued to Northern Cheyenne Indians was, in effect, a ruhng
by the. Department that the 1926 act permitted the allotment not. -only.
of lands set apart for the benefit, of the Northern Cheyenne Indians |
by the Executive order of March 19, 1900, but also of lands- -acquired
for the use and benefit of the Indians pursuant to the act of Ma:y 31

: 1900 - In my opinion;that. ruhng Was proper. ::: : .

It is fundamental that no valid existing’ rights’, 1n any. lands in-.

" cluded within the exter ior. boundarles of the reservation created by the -
Execitive order of March 19, 1900, were . aﬂ"ected by thiat order, and
that only those lands within the reservation boundal Tes to Whlch ne

"Vol 88, p 141 Montana Tract Book.
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rlghts had a,ttached were set apart for the use and beneﬁt‘ of the

Indians. It must be remembered in this connection that, when the

Executive order of March 19, 1900, was issued, non-Indians had al-

ready acquired valid rights in many tracts of land within the exterio#

‘boundaries of the resérvatio‘n, including a substantial portion of the
best agricultural and grazing land, and that Cengress subsequently

provided in the.act of May 31, 1900, for the purchase of these tracts,

as well as certain land outside but ad] acent to the reservatlon bound- .
aries fixed:in the Executive order; for the wuse and benefit of the

Indians. It would not be reasonable to conclude that Congress; when -
it prov1ded in the act of June 8, 1926, for the allotment in severalty
of the agricultural and grazing lands of “the Northern Cheyenne

Indian Reservation heretofore set apart by Executive order dated the

19th day of March, 1900,” intended merely to legislate with respect

to those lands which had been affected by the original issuance of the

Executive- ordel thus excluding from the allotment program. agris

cultural and grazing lands purchased for these Indians subsequent

to March 19, 1900, : : :

A’ more reasonable construction of the act of June 3, 1926, than
that suggested in the preceding paragraph is that, in view of the
~ historical background previously related, it was the purposé of Con-
gress to authorize the allotment in severalty of the agricultural and
grazing lands within the reservation as then constituted, and that the
phrase, “the Northern Cheyerine Indian Reservation heretofoi‘e set
apart by Executive order dated the I9th day of March, 1900,” was
used as a means of identification rather than asa 11m1tat10n upon the
allotment authority of the Secretary of the Interior.

. Furthermore, it appears that when Congress by the act of J uly 1,
1898 called for recommendations as to the manner in which the con-
troversy then raging between the Northern Cheyenne Indians and the
white settlers mighit be ended, and When it later, by the act of ‘May
31, 1900, approved the recommendations that, certain lands be added
t6°the then existing Executive order reservation and appropriated
the money with which to purchase such lands, these actions. by, the
Congress had the effect of adding to the reservation the lands ac-
qmred pursuant to the 1900:act, including those situated outside the
reservation boundarles ﬁxed by the Executive order of March19,; 1900.

- Accordingly, it is my opinion that the trust patents issued to Pat
and J ean Spottedwolf were properly 1ssued under the act of J une
3 19267 ST e ‘

MASTIN G WHI’I‘E, o i
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AUTHORITY OF SECRETARY OF THE INTERIOR TO PERMIT SEARCH
' FOR BURIED TREASURE ON GAME REFUGE UNDER JURISDICTION -
OF FISH AND WILDLIFE SERVICE ’

Treasure Trove~—Author1ty of Secretary to Issue Permit for Explora,tlon—-
Respéctive Rights of Government and Fmder in Property D1scovered——
Fish and Wildlife Service. :

The Seeretary of the Interior possesses the authority under the act of June
15, 1985 (16U, S. C. sec. 716%), to permit the owner of an electronic in-
strument. to_search for buried treasure on a’game refuge under the juris-

. diction of the Fish and Wildlife Service. ' ‘

In the absence of an agreement to the contrary, a finder of treasure trove
(i. e., gold or silver coins or bullion buried in the earth) on a game refuge
has title to such property valid against anyone, including the owner of
the soil, except the true owner,

A finder, while exploring: on a game refuge, has no title to any property
other than ireasure trove which he may discover in the earth.

M-34919 , | ~ Seermser B, 1947.

To tar CuiEr COUNSEL, Fise ANy WiLpLirs SERVICE.

Thls responds to Your request for my opinion as to whether the
Secretary of the Interior, acting through the Fish and Wildlife Serv-
~ ice, possesses the authority necessary to permit Ray B. Dean, of Hor-

ton, Missouri, to-search. for buried treasure within the boundaries
of the Wichita Mountains Wildlife Game Refuge ‘in southwestern
Oklahoma. Your request grew out of a letter to the Secretary from
Mr. Dean, in which he explained that he owns an electronic instru-
ment that is capable of locating oil and minerals beneath the sur-
face of the earth and that this instrument had indicated the exist.
erice of “two large express strong boxes that registers gold money
and some jewels” about 12 feet below the surface of the Wichita
Mountains Wildlife Game Refuge. He stated that his proposed ex-
ploratlon would do no damage to the refuge.
" As you pointed out in your memorandum, the authority exists in
the act of June 15, 1935 (16 U. S. C. sec. 715s), under which this
Department could transform Mr. Dean from a trespasser into a
licensee and thus allow him to explore for the treasure that he alleges
is buried beneath the surface of the game refuge. (See Solicitor’s
. opinion, M. 84516, August 5, 1946.) That statute provides, in part
“That the dlSpOSlthl’l or sale of surplus animals, and produets, and
the grant of privileges on said wildlife refuges may be made upon
such terms and conditions as the Secretary of the Interior shall de-
termine to be for the bestinterests of government * * *7?  However, -
-because’ of the result:which would: follow: under ‘existing law con-
“trolling  the respective rights of the finder: of ‘buried treasure .and-
those of the owner of the soil in which it was foiind;.the successful




42] . . SEARCH: “FOR'BURIED TREASURE ON: GAME: REFUGE:" 43
Septemberé’ 1947

.exp101tat10n by Mr! Dean of any pr1v11ege of ehploratmn granted to

- him might place the Department in the position of having given him
a title to the treasure valid against' anyone ‘except. the true owner.
Agcordingly, the “best interests-of government” would seem to.re- -
quire Mr. Dean: to-give substantial consideration in. return for. the
privilege of exploring on the refuge. :

> .Only two decisions have been. found in Whlch the Federal courts
considered the problem of conflicting interests where property had
been lost, mislaid, or abandoned. Norris v. Comp,-144 F. (2d) 1
(C. C. A. 10th, 1944), bonds found:in safe deposit box by successor
to former owner of the box; In re Savarino, 1 F. Supp. 331 (S. D.
N. Y., 1932), money abandoned in taxicab by prisoner: In each
lnstance the Federal court drew heavily on leading State cases in the
field. :

- When the law of the States is studled it becomes pos:51ble to draw
several quite definite conclusions: =~ In the first. place, a Federal court
deciding. the question;would receive no assistance. from either the

" statute or caselaw of Oklahoma. No Oklahoma statute, for example,
was found similar in scope. to- section 22-203, Wyoming. Oomplled
Statutes, 1945, which provides, in part, as follows:

COALL property; real and’ personal ‘within- the limits of this state, which does
Dot belong to any person; belongs: to the: state ®ooE %

Neither was any decision found in which the courts of Oklahoma
had' considered the problem: of conflicting interests in the matter of
lost, mislaid; or'abandoned property.

Next, the Amemcan decisions hold consistently that where the sub-
ject matter is treasure trove the finder prevails over the owner of the
soil. - Weeks v: Hachett, 104 Me. 264, 71 Atl. 858 (1908) ; Danielson. v.
Roberts, 44 Ore, 108, 74 Pac. 913 (1904) ; Vickery v. Hardin, 77 Ind.
App. 558,133 N. E: 922 (1922) 5 Groover v. Tippins; 51 Ga. App. 47,
179 S: E. 634 (1935) - Zornes v. Bowen, 223 Towa 1141, 274 N.'W. 877‘
-(1937) French v. MeNabb, 170 Md. 318, 184 Atl 233 (1936). See
E'vickson v. Sinylin, 223 Minn. 232, 26 N: W. (2d) 172 (1947).

- The attitude of the American courts in the matter of treasure trove
is clearly expressed in Vickery v. Hardin, supra. A workman em-
ployed by the owner of ‘an old house. to dig a cellar under it found
an earthen jar contammg gold coins:.. In holding that the workman
held the title to the coins as a,gamst the owner of- the soil, the court
said: . . " C , : , ;

::/The questlon herepresented: 1nv01ves the law: of: treasure ‘trove, which:is:defined
A any: gold or:silver, in-coin or. bulllon, found. concealed in the earth or in a

house or other private: place, but. not- lymg ‘on: the: ground ‘the'-owner: of. the
‘treasure being unknown, ~The rule as to such property in this country, in the
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“:absence of Ieglslatlon is that the tltle belongs to the finder as against all the
world except the true owner, the principle being the same as to lost property.
AR kK Phe owner of the soil-in which treasure trove is found dcquires mo
#itle thereto by virtue of his ownership of the soil * - * *_ [Ttalics supplied.]

‘Finally, the rule stated above has not been modified by the decisions
stemming from South Stajffordshire Water Co. v: 'Sharman, 2 Q. B.
44,65 L. J. Q. B. 460 (1896), whereih the owner of the Jand wasallowed
to recover in detinue two'gold rings which had been found in the mud
by two workmen who were ‘cleaning out a pool. In every instance in
which the owner-of the: land has prevailed over the finder, the prop-
erty in question was not treasure trove but some other artlcle embedded
in the earth. Thus; in-Elwes v Bmgg ‘Gis Co., 33 Ch. Div. 562, 55
L.J. Ch. 734 (1886), a leading case, the subject matter was an ancient
boat embedded in ‘the earth. In Ferguson v. Ray, 44 Ore. 557, 77 Pac.
600 (1904), a specimen of gold-bearing quartz was found burled ina
cloth bag in the earth. In'Goodard v. Winchell, 86 Towa 71, 52 N.'W.
© 1124 (1892), an aerolite weighing 66 pounds was dug from the soil by a
‘person other than the owner of the land.:’ In'none of these cases was
the treasure-trove rule applied, and in: Ferguson v. Ray the treasure—
trove cases were discussed and distinguished.- : h
While no decision was found in which the sovereigny as the owner of,
the land in which the treasure trove was: buried,; contested the right
of the finder to the property, there is no reason to suppese that an
American eourt would; treat the sovereign in. any fashion. different
from that in which private landowners have been. treated. - At least,
such is the inference which is drawn.by Professor Damd Riesman,
~ Jr., of the University of Buffalo Law School, in the most recent study
of the problem of lost or abandoned property. In this discussion, en=
titled “Possession and the Law of Flnders,” 52 Harv. L. Rev: 1105
1112 (1939) he concludes: . .
. * % % Although a few decisions indicate comphance, the American finder
" statutes requiring escheat appear to be-treated as: dead letters,.and the courts
“have generally dealt .even with: treasure trove-as with other lost property,
despite the English precedents Indeed where any 1ndependent use has been
made of its doctrines * *° “'it has been to permit the findet to prevail over
the occupier. Thus the law * -* -*  refuses to allow either the state or the
landlord to upset the finder’s luck.. L
“In the light of these authorltles, it is my opinion that (1) ‘the Seore—
tary possesses the authorlty under the act of June 15, 1935, to grant
Mr. Dean the privilége of exploring for buried treasure on f,he Wichita
Mountains Wildlife Game Refuge, and (2) in the absence of any agree-
ment to-the: eontrary, the title to whatever property in the category of
treasure trove (1 e, gold or' sﬂver com or bulhon) that Mr "-Dean
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CIfa pefnﬁif is:granted to Mr“Dean, it seems ‘that it should be con-
ditioned upon the execution of ‘an agreément by him under which, in
consideration for the privilege of exploring for the buried treasure,
e would be required to turn overto the United States a considerable
part of any treasure trove, and the whole of any property other than
treasure trove, which he discovers.

‘ MASTIN G. WHITE,
Solzcztor

MINERAL CHARACTER OF BAT GUANO DEPOSITS ON PAPAGO
INDIAN RESERVATION e

»Mmmg Laws—Glass:ﬁcahon of Bat Guano Depnmts on’ Papago Indian Res-

ervatmn—Authonty of Tribal Council to Issue Permit.
Deposrcs of ‘bat guano found in caves on the Papago Indian” Reservatmn, which
is subject to exploration and location under the existing mining laws.of
" .the United States, are properly classifiable as mmeral ter. The
lands containing such deposn,s are subject to location and éntty Gnder the
act of August 28, 1987 (50 Stat. 862; 25 U, 8.°C. sec. 463), ahd- the depos1ts
are therefore not subject to d1spos1t10n by the:Papago Tribal. Councili-

M-34976 . . 7 Suerewmes 10,19 ;7'."”

To rHE COMMISSIONER OF INDIAN AFFAIRS : .

- In a memorandum dated July 11, your office requested that I express
an opinion on the following:question: :

Are the depos1ts of bat guano, found in eaves on the Papago. Reservatmn,
mineral depos1ts subJect to location and entty under the act of August 28, 1937
(50 Stat. 862), or are they nonmineral and subJect to disposal by the Papago
Tribe? : -

The statutmy provision mentioned in the question makes the lands
of the Papago Indian Reservation subject “to exploration and loca-
tion, under the existing mmlng laws of the Umted States * * ¥
25 U. 8. C. sec. 463, These mining laws are apphoable, generally, to -
pubhc lands. contalnmo “valuable mineral deposlts 30 U. S C. -
sec. 22, o

Gruano, the excrement of sea birds or bats, seems to be outside the
scope of the usual meaning of the word “mineral,” i. e., “Any chemical
element or compound occurring naturally as a product of inorganic
processes.” (Webster’s New International Dictionary, 2d ed., un-

-abridged:) * However, as the Supreme Court sdid in the case of
Northern Pagific Ea,z’lwag/ Co. v. Soderberg, 188 U. S. 526, 530 (1903) :
The word- “mineral” is used in so many senses, dependent upon the context,

that the ordlnary definitions of the dictionary throw but little light upon its
signification in a given case. -

948955 54— 7T
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The questlon of the clasq1ﬁcat1on under the mining laws of public
" lands contamlng valuable guano deposits was considered by the Secre-
tary of the Interior i in the proceeding entitled Richzer et ol. v. " tate of
Utak 27 L. D. 95-(1898). The Secretary held (p. 98)— ... .

S ox e that guano is a mineral, and that lands’ _valuable for ‘deposits - of
guano are mineral lands within the meaning of the’ mmmg and other laws: of
the Umted Stdtes. :

The Secretary s dec151on was based upon the grounds that the guano
involved in the proceeding (1t had been deposited by sea.birds on
- Gunnison Island) was composed of substantlally the same chemical

. elements as certain phosphate dep051ts in the State of Florida, and that
the Florida phosphate-lands had. previously been held (in. Florida
Central and Pemmular Razl'roa,d Co., 26.L. D. 800 . (1898)) to be
“mineral lands within the intent and meamng of the laws relatmg to
the disposal of the public domain.” : : '
~ The administrative” classification by this Department of pubhc
lands. contammg guano deposits as mineral lands was mentioned by
the Supreme.Court, apparently with approval in Northern Pacific
Ra,zlway Co.v. Soderberg, 188 U. S. 526, 534.

* The fact that the guano found on the Papago. Reservation is bat -
guano, whereas the guano that was involved in the Secretary s decision
in the Richter case had been deposited by sea birds, is not significant.
Webster’s New International Dictionary. (2d -ed., unabridged) in-
cludes bat guano under the definition of the term “guano,” and the
Encyclopedia Britannica states that bat.guano is similar to other types
of guaro.. ThigDepartment has regarded bat griane deposits as “min-
eral deposits,” within the meaning of the mining laws. (See the file
" relating to the ‘approval, on October-17, 1932, of a mineral lease in
favor of T. J. Rex, A . H. Kempton, and Charles A. Kumke, covering
bat guano deposits on the San Carlos Indian Reservation ; and Ernest
li Woolleg/, Brookfield Products Co., A-24490, August 18 1947.)

T 'do not believe that the long—settled admmlstratwe practice with
respect to this matter should be disturbed. It is my opinion, there—
fore, that the lands on the Papago Indian Reservation containing
valuable depomts of bat guano are subject to location and entry under
the mining laws of the United States, and, hence, that the guano
: depOSIts are not sub]eet to d1sp0s1t10n by the Papago Tribal Councﬂ

MASTIN Q. WHITE .
Solwzto'r
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- WAGE RATES FOR UNGRADED PERSONNEL—
BOULDER CANYON PROJECT

 Bureau of Reclamaﬁon—lj"revailing Wage Rates-—Boulder Canyon Project.

The wage rate for ungraded. laborers or mechanics employed by the Bureau.
of Reclamation for a particular type of work in connection with operation
or maintenance activities at the Heoover Dam may be established at a level

. different from the wage rate of personnel performing the same type of work

' 'in- connection ‘with construcmon act1v1t1es on ‘the ploJect or in-the locality

of the project. .

M-34994 . . Suermwmee 15 1947,

To Ter CoMMISSIONER OF RECLAMATION.

- This responds to the memorandum of September 3 from the Acting
Commissioner to the Secretary, asking whether, under gection 15 -
of the Boulder Canyon Project Adjustment Act ( 54 Stat. 774, 779; 43"
U. 8. C. sec. 618n), the wage rate for ungraded laborers or mechamcs_
employed by your Bureau for a particular type of work in connection
with operation or maintenance activities at the Hoover Dam -may be
established at a level different from the wage rate of personnel per-
forming the same type of work in connection with construction activi-
ties on the project or in the locality of the project.
~ Section 15 provides that—

All laborers and mechanics employed in the constructlon of any part of the
project, or in the operation, maintenance, or replacement of any part of the
Boulder [Hoover] Dam, shall be paid not less than the prevailing rate of wages
or compensation for work of a sxmllar nature prevailing in the Iocality. of the
project. In the event any dispute arises as to what are the prevailing rates, the
determination thereof shall be madé by the Secretary of the Interior, and his
decision, subject to the concurrence of the Secretary of Labor, shall be final.

The use of two phrases, separated by a comma and the disjunctive
“or,” to modify “employed” in the first sentence of the section indicates
that two categories of laborers and mechanics are covered by the sec-
tion, (1) those employed in construction activities on the project, and
(2) those employed in operation, mamtena,nce, or replacement activi-
ties at the Dam, and that neither group is to be paid less than the pre-
vailing rate of compensation paid to other persons of a similar cate-
gory for the same type of work-in the locality of the project. The pre-
vailing rate in the locality for a certain type of work when performed
by ‘construction personnel may be the same as or different from the
prevailing rate for the same type of work when performed by opera-
tion, malntenance, or replacement personnel.

“Therefore, it is my opinion that the wage rate for ungraded la-
borérs or ‘mechanics employed by the Bureau of Reclamation for a
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particular type of work in connection with operation or maintenance
activities at the Hoover Dam may, under section 15 of the Boulder
Canyon Project Adjustment Act, be established at a level different
from the wage rate of personnel pertm ming the same type of work in
connection with econstruction activities on: the ‘project or'iri thelocality
of the project if, in fact, such a differential between the wages of the
two categories of workers prevails.in the locality of the project.

The problem of determining the “prevailing rate” in the locality of
the pr0]ect obviously presents a question of fact in each case. If a
dispute arises as to what is the prevailing rate for construction per-
sonnel or for operation, maintenance, or replacement personnel en-
gaged. in any particular type of work, the procedure to be followed
is clearly outlined in section 15. - The Secretary of the Interior is to
make a determination, and his decision, subject to the concurrence by
the Secretary of Labor, is final. - . : :

. It is noted that some. confusmn W1th respect to the scope of section
15 has arisen from the failure to dlstmgmsh clearly between the pre-
vailing rates of pay that are to be determined under section 15 by the
Secretary of the Interior, subject to the concurrence of the Secretary
of Labor, and the prevailing rates of pay which are determined by the
Secretary of Labor under the Bacon-Davis Act (40 U.-S. C. sec. 276a)
and which become the minimum wages for laborers and mechanics em-
ployed at the project by independent contractors with the Department
under contracts 1nv01v1ng more than $2,000. The minimum wages to be
paid by such independent contractors at the project are outside the
scope of the procedure provided for in section 15, ihasmuch as these’
minimum rates of pay are based upon determinations already made

by the Secretary of Labor. ,
Mastin G, Warrs,
‘ -Solicitor.

DUAL EM?LOYMEM

- Federal Employees—-Consultant to Alaska Development Board——Executlve
Assistant to Governor of Alaska

,The simultaneous holding by an 1nd1v1dual of the position of Executwe As-
sistant to the Governor of Alaska at a. salary of, §7, 381.50 per annum and
a -position as consultant to the Alaska Development Board at a salary of
- $2,400° per ansum would not violate: ‘the Federal dual compensatlon laws,
inasmuck as the salary réceived as ‘consultant would not be defived from
funds appropriated by Congress,.and the posmon as consultant would not:
.. be an.qﬁice of the. Umted States L <
“’l‘he Se etaly of the, Inteuopmay, under Executlve Order, No. 7796 pe1m1t;
* T an employee of "thi§ Depar‘tment to accept and hold a pomtlon with a
State,  Territory, or municipality, or the Secretary may approve the ap-
‘pointment of a person employed by a State, Territory, or municipality, to
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a pos1t10n in th1s Depdrtment it the dutles of the two p0s1t1ons are, related

to a cooperatlve program which is bemg carmed on Jomtly by the Depart-
ment and the State Terrltory, or mumclpahtv :

M-34998 S o ,smmm 15, 1947.

To TEE DIRECTOR, D1visioN oF TERRITORIES AND ISLAND PoSSESSIONS.

The * * '* order for the signature of the Secretary to permit
‘the simultaneous holdmg by Mr. George Sundborg of the posﬁslon
‘of Executive Assistant.to the Governor of Alaska (which carries. a
beginning salary of $7, 381_50 per annum, accordmg to information
‘received infounally from your office) and a position as consultant to
the Alaska Development Board, at a salary of $2,400 per annum, .
raises several legal questions. -

The apphcablhty of the Federal dual compensatlon laws to the
holding of the two positions by Mr. Sundborg must first be considered.

Section 6 of the act:of May 10, 1916, as amended by the act of
August 29; 1916 (5'U S. C. sec. 58),’p‘r0vides; in part, as follows:

Unless othervuse specifically. authorized by law; no money appropnated by '
any act shall be available for payment to any person receiving more than. one
: salary when ‘the combmed amount of said qalarles exceeds the sum of $2 000<
per annum. .
This p10v1510n has been held by the Comptroller G‘reneral to be i map—
plicable in a case where. a° Federal employeé receives two salaries
‘but only one of them is derived from funds approprlated by Congress.
17 Comp. Gen. 1055 (1938). As funds for the activities of the Alaska
" “Development Board are provided by the Territorial Legislature of -
Alaska and not by the Congress, the provision of law quoted above
would not prevent a Federal employee, such as the Executive Assistant
~"to the Governor of Alaska, from recewmg an addltlonal salary from
“the Alaska Development Board.

Section 2 of the act of July 31, 1804 (5 U-S. C. sec. 62), pr0v1des,
f;m part, as follows ' _
...No person who holds an ofﬁce the salary or annual compensatmn attached
to which amounts to the sum of two thousand five hundred’ dollars shall be-
appointed to or hold any other office to which compensation is ‘attached unless
-specially. authomzed thereto by laW ook R :
“The word “office,” as used i this section, was 111terpreted by the Court
‘of Claims in Dalton v. United States, T1 Ct. Cl. 421 (1931), to mean
“an office of the Umted States, a public station or employment estab-
lished or authorized by Congress and-conferred by appointment of
the Government.”. As the post of consultant:to the Alaska Develop-
‘meént Board clearly is not an office of the United States, for the reason
,that the Board was created fmd is financed by the Leglslature of the
.‘Terrltory of Alaska, the Executive Assmta,nt to the Governor ..of
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Alaska could snnulta,neously hold a posmon as consultant to the Board
~without filling two “offices” within the prohlbltory language of section
2 of the act of July 81, 1894.

There is also to be con51dered section 1765 of the Revised Statutes
(5 U. 8. C.sec. 70), which provides: :

#“No officer in any branch of the public service, or-any other person whose salarg'r,
pay, or emoluments are fixed by law or.regulations, shall receive any additional
pay, extra allowance, or compensation, in any form whatever, for * * * any
* * ¥ gerviee or duty whatever, unless the same is authorized by law, and. the
appropriation therefor explicitly states that 1t is for such additional pay, extra
-allowance, or compensation. :

In 11 Comp. Dec. 702 (1905), the Comptroller of the Treasury stated
with respect to the application of this section: ;

The prohibition in that section is only against receiving extra or double com-
pensation out of United States funds, for in the absence of any specific reason to
the contrary, there is nothing to prevent an officer or employee of the United.
States receiving compensation from outside sources and at the same time his
salary from the Government.. ‘The question of eonflict of duties or of diminished
efficiency is one of administration and does not affect the payment of his salary
‘so long as the employment by the Government ex1sts
As prevmusly indicated, persons employed: by the Alaska Develop-
~ ment Board are paid from funds of the Territory of Alaska and not
“out of United States funds.” Accordingly, this- section Would not be
applicable’to the situation under consideration.

- Another question to be disposed of is whether the simultaneous
holding by Mr. Sundborg of a position as consultant to the Alaska
Development Board and the. position of Executive Assistant to the.
Governor of Alaska could properly be approved by the Secretary of
the Interior as an exception to Executive Order No. 9, dated January
17, 1873. That order establishes the general policy of prohibiting
persons who hold “any Federal Civil office by appointment under the
(’onst1tut10n and laws of the Unlted States” from accepting or holding

“any office under any State or Territorial Government or under the.
Charter or ordinances of any Municipal Corporatlon g B OF ¥
However, Executive Order No. 7796 (J anuary 21,1938; 8 F. R. 197 )
amends the earlier order so as— :

* * * (1) to permit officers and employees of the Department of the In-
terior, upon approval of the Secretary of the Interior, to hold office under state,
territorial, and municipal governments engaged in cooperative and related work
with the Department of the Interior, as authorized by Federal and state laws:
Provided, That the services to be performed by them shall-pertain to such work
and shall not in any manner interfere or conflict with the performarnce of their
duties as officers or employees.of the Federal-Government; and: (2) to permit
 state, termtorlal and mummpal officers. or: employees engaged in .cooperative -
.and related work with .the Department of. the- Interior, unléss prohibited by
law, to aceept appomtment in and serve under the Department of the Interior
when the Secretary of the Interior deems such employment necessary to secure
-8 more efficient administration of the said work: * * #,

‘¢
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: Executlve Order No. 7796 was apparently the outgrowth of a com-
munication. which the Administrative Assistant to’the Secretary:of
the. Interior addressed to the Civil Service Commission on May ‘12,
1937, recommendmg the issuance of an Executive order which Would
ma,ke it poss1b1e for emp]oyees ‘of the' Geologlcal Survey engaged in
‘ authonzed ccooperation with States, Territories, or municipalities to
hold at the same time appointments from the respective States, Terri-
tories, or municipalities involved in the cooperative programs.

It appears from the language and background of Executive Order
No. 7796 that the authority of the Secretary of the Interior in the
matter of perm1tt1ng exceptions to the general rule against dual em-
ployment is not unlimited, but that the Secretary may permit an em-
ployee of this Department to accépt and hold a position with a State,
Territory, or municipality, or the Secretary may approve the appoint-

- ment of a person employed by a State, Territory, or municipality, to

a position in this Department, if the duties of the Federal position
and the duties of the State, Territorial, or municipal position pertain
to related activities under & cooperative program which is being con-. .
ducted jointly by the Department of the Interior and the State, Terri-
tory, or mumc1pahty ,
bl * L * S X
' MASTIN G. Warre,
Salwztor

- L°B. BEER ET AL
A-20806 et al. .~ Decided October 6, 1947 ,
~011 a;nd Gas I.eases—-Apphcatmns——Mmeral Leasmg Act——Submerged Lands.
Apphcatmns for oil and-gas-leases on submerged lands lylng below ordinary
low watermark in the 3-mile marginal; belt:of the Pacific Ocean must be de-
nied because such lands are not subject to disposition under the Mineral

Leasing Act of February 25, 1920 (41 Stat. 437, as amended; 30 U. S. C.
sec; 181 et. seq. ).

011 and ~Gas Leases—Apphcatlonsf——Mmeral Leasmg Act—Tldelands—

Inland Waters of State.

k Applieations for:oil and gas leases under the Mineral Leasing Act of February
25, 1920 (41 Stat. 437, as amended ; 30 U. 8. C. sec. 181 et geq. }, on tidelands
-and lands which underlie the inland waters of California must be. denied

- because the Federal Government does not claim: to own any mterest in such

v lands
: R DECISION

On various dates durmg the years 1934, 1935 and 1936 the above-
Tlisted persons apphed for 011 and gas prospectmg permlts under the

1'The list has been omitted for purposes: of brevu:y [Edltor 1
! .
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Mineral Leéasing. Act of February 25, 1920-(41 Stat. 437), or for oil
and: gas leases under the amendatory act of August 21, 1935 (49 Stat.
6745 30 U. S: C. sec. 181 et seg.), on lands lying along the.coast of
Cahforma ‘The General Land Office, now the Bureau of Land Man-
agement rejected: the applications and the apphcants appealed o

. Action on.the appeals was. suspended pendlng a, determination of -
the nature and extent of the rights in and ]ur1sdlct1on over lands ly-
ing in the. Pacific Ocean. off the coast of Cahforma as between the
United States and the State of Ca,hforma B

~In October 1945, the United States brought an. orlgmal smt in the_
Unlted States Supreme Court agalnst the State of California in Whlch

‘it asserted that it was the owner:in;fee sunple of, or possessed of para-
mount rights in and powers over, the lands, minerals, and other things
of value underlymg the Pacific Ocean, lymg seaward of the ordinary
low watermark on the coast of California and outside of the inland

- waters of the State, extending seaward 8. nautical miles and bounded
on the north and south, respectlvely, by the northern and southérn

_boundaries of the State of .California, The plaintiff - prayed for a
decree ad]udgmg and declarlng the rlghts of -the Un1ted States as
against the State of California in the area claimed.

On June 28,.1947, the United States Supreme Court. held in Umted
States v. California.that California is not the owner of the three- -
mile marginal belt along its coast, and that the Federal Government
rather than the state has paramount rights in and power over that
belt, an incident to which is full dominion over the resources of the
soil under that water area; including 6il.? .-

- It appears that the lands involved in these appheatmns are either
(1) submerged lands lying below ordinary low watermark in the 8-
mile marginal belt of the Pacific Ocean, or-(2) tidelands and lands
which underlie the inland waters of Cahfornla, 1neludmg ports, bays,
and harbors. * :
 On August 8; 1947 the Solicitor ior this Department ruled that the
Mineral Leasmg Act of February 25,1920, as-amended, does not
authorize the igssuance of oil and gas leases w1th respect to the sub-
merged lands below low tide off the coasts of the United States and
outside the inland waters of the States.%: On :August 29, 1947, the
Attorney General of the Unlted States, in response to.a request of the.

R The decismns of Jthe Bureau from which the earher appeals were taken were aﬂﬁrmed
by the Department, bit the appheants iii those cases filed miotions for reheésrinig; petitions
‘for the exercise of Supervisory authority, and other requests for reconsideration. -Although
some of the motions and petitions were denjed, the applicants have in all eases kept thelr
appeals alive by filing further requests for reconsideration. This decision Wﬂl dispose of
all matters now pending -before the Department in conneection with the apphcations,
Awhether the- appheatmns are: before the Department on appeal motion, pet1t1on, or request
. for recons1derat10n

8 8B2U.R. 19788, 2k B H B =

4 Some of the tidelands applied for appear to be within the boundanes of .confirmed

private land grants, . . RE S . :

560 I D. 26, '
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Secreta,ry of the. Interlor rendered an oplmon ina 1etter to the Secre-\
tary, reading as follows: e :

You have: asked my opinion on the questlon whether the Mmeral Leasmg Act
of February 25, 1920, as, amiended: (41 -Stat. 487, 80 . S. 0. 181, et seq.), "
authorizes the issuance of'on and: gas-leases with respect to the submerged
lands below low tide off the' coasts of thie Umted States and’ outS1de the inland
water's withih the States.”’

In conmdemng the steps whlch should be- taken to protect the mterests of the
United States in the subimerged lands off the ‘Coast of ‘Cahforma, followmg ‘the
decision of the United States Supreme Court rendered.on J une 23, 1947, in United-
States'v. O'ahfomw, No. 12 Ongmal October Term, 1946 {332 UIs: 191,°one of the -
questions which your Department and thig Department had to examine was
whether the provisions of the Mineral Leasing A'¢t Yequired that the procedures
set forth in that act be followed with regard to the property which the Supreme
Court held in that case to be that of the United States. The Acting Solicitor Gen-'
eral and the Solicitor of your Department concluded that the act imposed no such
requirement. After consideration, I reached the same conclusion, ‘and I “now
adhere to it. “The" ;Stipulations [m United States v; C’alw‘omm suprw] Were
mgned on that basis. 2 : : : : -

It follows that so many of the above hsted apphcatlons a8 coverg-
submerged lands lying below ordinary low waterinark in the 3-mile’
marginal belt of the Pacific Ocean and outside the mland wa,ters of~ '
the State of California should be -denied. o

In the conduct of the htlgatlon with the State of Californig, the:
Government conceded ‘that it was not laying claitn to the tidelands
or to the lands which underlie the inland waters of California; in-
cluding ports, bays, and harbors;.or'to the minerals therein. It as-
serted ownership only to. the lands, mmerals, and other things of’

value underlying the Pacific Ocean in the 8-mile belt seaward of the
ordinary low watermark, and outside the inland waters of California.®
Hence, so many of the above—hsted applications ® as cover tidelands
and lands which underlie the inland waters of Ca.hforma should. be.
denied.x - :

Accordmgly, the dedisions from which appeals were taken are
affirmed and the motions, petitions, atid other requests for recon31d-

_eration of decisions by the Departiient are denied.»

J. Al KRUG,
Secretary.

840 Op. Atty. Gén. 540. [Editor.7

" See footnote 1. [Editor.] -

3 Motion: for Léave to File Complaifit, ‘dnd Compliifit; pp. 2; 6,7 ; United States v. Cali-
fornia, 882:0. 'S, 19 ;. Decrée Proposed by the United States and Memorandum in Support
of Proposed Decree, pp. 1, 5.

® See footnote 1: * [Bditor.¥ ) :

A On July 27, 1947, the Attorney General of the Umted States and the Attorney General-
of ‘California entered into a stipulation in which it was conceded that certain parts of

-Sgn” Francisco Bay, San Diego Bay, and San Pedro Bay were not claimed by.the United

States.  Some of the applications appear to be for laxnds within these areas.
1 To same effect, see decision of Director, Bureau of Land Management, September 8,
1947 (Los Angeles 053115, etc.)
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VALIDITY OF ORDERS TEMPORARILY WITHDRAWING PUBLIC
"LANDS "IN "AID 'OF LEGISLATION LOOKING TO THE ESTAB—'
LISHMENT OF INDIAN RESERVATIONS A

Pubhe La.nds—Temporary W1thdrawals by Secretary of the Intenor

Prmr departmental rulings that the Sectetary of the Intenor may w1thdraw'f
public land temporarily in aid of legislation lookmg to the. estabhshmentf_
.of Indian. reservatmns by the Congress are not in conflict with the, acis
.of May 25 1918 (40 Stat. 570) June 30 1919 (41 Stat, 34), and March 3.,
1927 (44 Stat. 1347) )

Such Wlthdrawals When made remain in full force and eﬁect until. revoked{

. elther by the Congress or, by the Secretary, even though the contemplated |
leglslatlon fails of. enactment e . .

M-35003 . . ... . L _occc'o:mn‘s, 1947..

To TrE. SEGRETARY : ' ;

--In a letter to.you: under date of J une 20, 1946 Senator McCarra,n,:

of N evada, strongly questioned the legality and propriety of the prac::

tice of this Department of making temporary withdrawals of public

* Jand in aid of legislation looking to the establishment of Indian res-

ervations, and made the assertion, based on a legal memorandum.

prepared by one Frank K. Nebeker,* that this practice nullifies the act

of May 25,:1918 (40 Stat. 570), the act of June 80, 1919. (41 Stat.
34), and the act of March 8, 1927 (44 Stat. 1847)."

The policy issues raised by Senator McCarran have been met in.
part by revisions of departmental procedure with respect to the es-
tablishment and. continuance of temporary land withdrawals. ‘This.
memorandum will therefore be restricted to the.purely. legal issues.
= The Nebeker memorandum, which: was directed primarily to.the.
validity of Secretarial order of September 26, 1933, withdrawing
temporarily certain vacant, unentered, and undisposed-of public lands.
in Uintah County, Utah, was discussed at some length in a letter
dated May 3,1944, from Actmg Secretary Fortas to Senator McCarran.
In that letter, the prior rulings of this:office were reviewed, and, the-»

conclusion was reachied that the temporary withdrawal- F‘Was clearlyt
within the authority of the Secretary » T find no reason to disturb
that conclusmn ‘ '

The power to withdraw permanently, or temporarily in aid of .
legislation, the public lands of the United States, including with-

1 The Nebeker memor_andmn ig .referred. to at page 46 bofj th_e' Third Partial Report of
the. Committee on -Public Lands:and: Surveys- (S.: Rept..-No.. 808, 79th Cong.,1st sess.:
(1945)). - For full text of the memorandum see Hearings before-the Committee-on. Publie

Lands and Surveys, Washington, D. C., June 15, 16, and 21, 1943, pp. 2472— -2475 (pmsuanf.
to 8. Res. 241, 76th Cong,3d sess 1940 etc) o
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drawals for Indlan use, is one that has been exercised by the executive
department from dn early date. The authority so.to do, implied
from long-contlnued usage, with the acquiescence of the Congress, has
been considered and upheld in the courts.? 7

The act of May 25, 1918, prohibits the creation or enlargement of
Indian reservations in the States of New Mexico and Arizona, except
by act of Congress. Section 27 of the act of June 30, 1919, made this
proh1b1t10n general. Section 4 of the act of March 8, 1927, prohibits
chinges in the boundaries of Indian reservations Wherever Tocated,
with the proviso that the pr0h1b1t10n shall not apply to temporary
withdrawals by the Secretary of the Interior. While the acts of 1918,
1919, ‘and 1927 thus take away the implied power of the executive
department to’ create, enlarge, or'make changes in the boundaries of
Indian reservations, the power theretofore exercised of making tem-
porary withdrawals was expressly recognized and preserved

. The legislative situation with respect to the establishment of Indian
reservatlons appeals to be on all fours w1th that considered by the.
court in Shaow v. Work, supra.  In that case, Congress, by the act of
June 25, 1910 (36 Stat 847; 43 U. S. C. secs. 141-142), had made
express the implied authonty of the Executive to withdraw public
lands temporarily for certain purposes, with a provision prohibiting
the creation or enlargement of forest reserves in certain States, includ-
ing Oregon. In 1912, the President issued an order temporarily with-
drawing public lands in Oregon. The object of the order was to
withdraw the lands from disposition pending legislative action by the
Congress looking to inclusion of the lands within a national forest.
The validity of the order was upheld. The Court said:’ ‘

The contention of counsel for plaintiff that the state of Oregon is exempt
from the operation of the Act of June 25, 1910, vesting.the President with the
power of withdrawal, is without foundation, since the exemption relates' solely
to an attempt to create a forest reserve, or an-addition 1o an-existing reserve,
otherwise than by an act of Congress. - The President,.in the order here in
question, is attempting neither to create a forest reserve, nor add to one already
existing. - He merely withdrew the land from. settlement pending action by
Congress, which alone-has the power under the act to create forest reserves
 within the states therein named. In other words, the President withdrew the
land, not to create a forest reserve, but that Congress might. However, the
power of withdrawal is inberent in the President without the express authority
off Cobgress. . United Sta-tesv v. Midwest, 0il-Co., 236 U. S.».459, 35. 8. Ct. 309,
59 L. Ed. 673. :

-In 1916, the Attorney General had reached a-like concluslon in a
similar case.- 31 Op. Atty. Gen. 53. The question before the At~

2 United Siates v. Midwest 0il Co., 236 U. 8. 459 (1915) Mason v. Umted States, 260
U. 8. 545 (1923); Grisar v. McDowell, 6 Wall. 363, 381 (1867) ; Shaw v. Work, 9 F. (2a)
1014 (1925), cert. denied 270 U. 8. 642 (1926).
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torney General was whether withdrawals of public lands might be
made in aid -of pending legislation Iooking'to ‘the inclusion of the-
lands within existing national forests in those States in ‘which the-
creation of national forests, or additions to national forests, except
by act of Congress, was prohlblted by the act of March 4, 1907 (34
Stat. 1271), as reenacted by the act of June 25, 1910 (36 Stat. 847),
as amended. The. Attorney ‘General ruled that such a’ temporary
withdrawal was not legally ob]ectlonable and said:

‘What the legislation of 1907. almed to prevent (in the Stafes named) was the
increase, by Executive action based on the acts of 1891 and 1897, supra, of the
areas designated and set apart as national forests and administered as such
pursuant to the forest reserve legislation. If such increases were to occur,
that act intended that they should be bfqught about. only by the direct action
of Congress. Pro tanto, it worked a repeal of the acts of 1891 and 1897, supra.
They had given the President authority to create forest reservations in these
States; the act of 1907 siniply took that authority away. It did not purport to
interfere with the President’s authority, then implied (United States v. Midwest
0il Company, 236 U. 8. 459), and since' made express (act of 1910, supra), to
withdraw land from the operations of the general land laws in aid of proposed
1egislation, nor do I perceive any sound reason for inferring such. an intention.
The withdrawal power could not create forest reservations or add to those
already created; the result of its exercise would merely be to preserve the
status of the land withdrawn until Congress had ‘determined whether to brmg
about the creation or add1t1on by its own enactments. .

Tt seems to be obvious that the prohibitions contained in the acts
of 1918, 1919, and 1927, were intended to prevent the.creation of per-
manent reservations or perm‘ment additions to existing reservations
except by act of the Congress. Temporary withdrawals in aid of
legislation, which create no rights and merely suspend the operation
of the public-land laws, are not forbidden. On the contrary, the
power to make such orders, held to be implied by the Supreme Couri
in the Midwest 0il Co. case, was given express recognition and con--
firmation by section 4 of the act of March 3, 1927.

In his letter.of June 20, 1946, Senator McCarran also Sharply criti-
cizes the Department for perm1tt1ng temporary  withdrawals to re-
main in effect indefinitely and over a Iong period of years despite the
fact that in some instances no attempt was made to obtain legislation
‘and that in others Congress declined to enact the contemplated legis-
lation. While this criticism raises a question of policy on which I
express no opinion, I deem it advisable to point cut that when the
word “temporary” is used with respect to withdrawals in aid of legis-
lation, the word “temporary” is used in contradistinetion to the word
: “permanent ?" The executive practice upheld in the Midwest Ol Co.
" case embraced two types of public-land : withdrawals—permanent:
withdrawals intended . to be eﬂ"ectlve 1mmed1ately for the purposes
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tor which the lands were w1thdrawn, and temporary withdrawals such
as those now under consideration, in which public land was withdrawn
-for the purpose of maintaining the status of the land free of private
‘claims until such time as the Congress itself had taken action. - The
latter type of withdrawal derives its temporary character from the
fact that, although it might remain in force 1ndeﬁn1te1y, it is subject
* to revocation or discontinuance at any time without impairing the:
‘rights of anyone. Both types of withdrawal were considered and dis-
cussed in the Midwest case. The power of withdrawal not only was
held to extend to both, but the Court recognized that, even in the case
of the temporary withdrawal, the order would remain effective until
revoked, irrespective of the period of time that might elapse. The
Court said (p. 479): v :

* * % Butin the majority of cases there was no subsequent legislation in
‘reference to such lands, although the withdrawal orders prevented the acquisi-
-tion of any private interest in such land until after the order was revoked.

To the same effect is Shaw v. Work, supra, in which it was contended
‘that a temporary withdrawal in aid of legislation then pending before

the Congress, which ‘withdrawal had been in effect for more than 10
years at the time of the decision, terminated with the adjournment of
the final session of that Congress. The court rejected the contention,
and held that the order remained effective until revoked. '

‘While it is my opinion that the temporary orders of withdrawal to

which Senator McCarran refers were validly issued, and that those
orders will remain in effect until formally revoked, either by the Con-
gress or by the Department, I deem it advisable to call your attention
- to the case of Bibo v. Pueblo of Acoma, Civil No. 940, now pending on
" appeal before the Tenth Circuit Court of Appeals, and to the case of
United States v. Bibo, Civil ‘No: 1258, in the United States District -
. Court for the District of New Mexico. In these cases, Bibo claims the
- right touse public lands temporarily withdrawn in aid of legislation
" by départmental order of December 23, 1938 (4 F. R. 401), and it is
my understanding that he is contendmd that the order of withdrawal
*is invalid on substantially the same greunds as those urged by Senator .
MecCarran. The pending cases should thiis result in a judicial deter-
‘mination of the question of the authorlty of the Department to make
‘temporary withdrawals of public lands in aid of legislation looking ‘
to the establishment of Indian reservatlons '

- Fruix S. COHEN,
Acting Solicitor..
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‘Tort Clalm-—-Llcensee
A person who enters upon the land: of the Umted States by permission of the
owner but solely foi his .own ‘purpose and benefit has theilegal: status of a

¢ licensee.:

Under thé Federal Tort Claims Act, the legal duty of the Umted States to
a licensee is determined by the law of the Stdte in which the incident giv-

. ing rise to a claim by a licensee occurred ; and in most jurisdictions a land-
owner is not under a legal'duty to take affitmative steps to make the premises

safe for a licensee,’ -

T922 ' ' o OCTOBER 22 1947,

~G. C. Derma, of Route 1, Box 26-A, Ysleta, Texas, filed a claml'
. against the United States on September 7, 1946, in the amount of

:$462.31. because of damage to his truck and $937. 50 because of the loss

~of'the use of the truck. - On January 31, 1947, an amended claim was
filed for $628.01 because of damage to the truck and for $249.13 to
cover the resulting loss of business.
- The question whether the claim should be allowed under the Fed—
~eral Tort Claims Act (28 U. S. C. sec. 921 et seg.) has been submitted
to'me for determination.
The Bureau of Reclamation constructed a timber- pile bridge.in 1998
or 1929 to provide access across the Riverside Canal in the Ysleta,
_Texas, division of the Rio Grande project. On September 5, 1946,
. claimant, a contractor hauling hay for Henry Winn, a farmer living
in the vicinity of the bridge who had been permitted by the Bu-
reau to use the bridge from time to time, drove a truck across the
bridge. - The bridge was constructed for use by a vehicle of 5-ton
capacity, and it is estimated that the weight of the claimant’s truck
was about 12,000 to 14,000 pounds. The piling failed at or below
the water line, causing the truck to fall into the canal.
The liability of an owner of real propert.y for damages resultmg
from unsafe conditions upon the premises frequently depends upon
the status of the claimant at the time of the incident, i. e., whether
- he was an invitee, a licensee, or a trespasser. An invitee is one who
"is on the premises solely on invitation expreSs or implied, wheré there
- is benefit to both the visitor and the occupier, or to the occupier alone.

Wimberly v. ‘Guif Production Co., 274 S. W. 986 (Tex. Civ. App.,
. 1925). It .is not.shown by any ev1dence, or even contended, ‘that the -
claimant was upon the bridge in response to any express or unphed
invitation. A licensee is one who comes upon the premises by permis-
sion solely:for hisiown purposes and benefit. 7exas Pacific Coal & -
Ol 06.v. Bridges, 110 8. W. (2d) 1248, 1251 (T‘ex Civ. App., 1937).
I believe that the claimant had 1mphed permission to use the bridge,
because it appears that it was customary to permlt the public to use
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The cla1mant was therefore a llcensee Who crossed the brldge for

a purpose personal to himself, and not for the mutual benefit of him-

' self and the Governmenit or of the exclusive benefit of the Government,
_"In Texas, the owner of realty is not required. to make the premises
, safe for a licensee. The latter must take the prem1ses .ag. he. finds
. them. - The owner merely owes to a licensee a duty not: to.injure him

~or to damage his property by an affirmative act of negligence or by

willful or wanton conduct. 7exas Pacifie-Coal & 0il Co.v. Bridges,
110 S. W. (2d) 1248 (Tex. Civ. App., 1937) ; ‘Note, 12 Texas Law Rev.
- 96 (1983) ; Kruse v. Houston & 7. C. B. Oo., 253 S. W. 623 625 (Tex.
+Civ. App., 1923)..
"~ "There was no. aﬂirmatwe actof neghtrence, and ho’ Wanton or Wlllful
conduct, by Government personnel toward the claimant in'this’ case.
‘ Consequently, the Government, if it were a private person, would
- not be liable to the- claimant under the law of Texas for the damages
resulting from the sagging of the bridge. . .
As a matter of fact, the evidence-indicates that the Govelnment
~made every reasonable effort to maintain the bridge in a safe con-
" dition. The claimant, on the other hand, attempted to cross a bridge

constructed wholly of wood with a load that exceeded the capacity -

of the bridge. This was an act of negligence that caused the damage
to his property and to the br1dge : '

DETERMINATION

'Cla.nns Act and the authorlty delegated to me by the Secretary of the
. Interior (43 CFR 4.21;12 F. R.924), 1 determine that—
(@) The damage. to the property of G. C‘ ‘Derma, -on which the
claim is based, was not caused by a negligent or wrongful act or omis- -
- sion of an employee of the United States Department of the Interlor 5

" and

o b) ‘The clailn of G. C. Derma must be _denred.
' | © . MasTIN G WHITE,

I vS olz'cétdr-..

7 NFORCEMENT OF WILDLIFE CONSERVATION LAWS ON FEDERAL
' MILITARY RESERVATIONS -

_Federal Employees—Federal Laws—State La.ws—State end Fede Game
Wardens and Agents——Mlhuary Reservatmns—Excl ] ,1ve gtion
of United States—Military and 01v111an Personnel. S

By virtue of the ‘Assiniilated’ Crimes Act (18 U/ S. €. §e6: 468} any Wlldllfe eon—
selvatlon laws of a State which .were-in - effect on February 1, 1940 and
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whlch remain in force are apphcable as Federal laws to military reserva-
" tions'and other areas within the State which are under the exclusive Jul‘ISdlC-
. tion:of the United. States:
- State game wardens have no. Junsdmtmn to enforce State or Federal game laws
.. .on’'lands ceded to the exclusive use of the United States Violations of law
occurrmg on such lands are enforceable only by the proper authorities of the
. Umted Stites. :
"Un1ted States game “managemeént 'agents and Umted States deputy game
" wardens ‘are appointed with specific ‘authority to enforce designated laws
" only, and they canriot take action with respect-to. the enforcement on mili-
tary regervations of State wildlife conservation laws adopted as Federal
) laws under ‘the provisions of the Aggsimilated Crimes Act, or otherwise.
' Vlolatlons by military personnel of. wildlife' conservation laws or regulatmns
on military reservations, irrespective of the Assimilated Crimes Act, can
‘be prosecuted before courts martial under -Article of War 96 (10 U. 8. C
: seci1568).: .
: _V.Vlolatmns of the Federal game laws by c1V1hans on a military reservation
- over wh h,the United States has exclusive Junsdmtlon, and which fall with-
“if the ‘tategory of 4 petty offense (18 U. §. C. sec. ‘541) may bé prosecuted
by military personnel before ‘a proper United States commissioner.
'+ . United:States:attorneys and marshals can apprehend and prosecute oifenders
;. of Federal game laws, including federally adopted State laws, upon m111tary
L reservatlons Wthh are under the exclusxve JllllSdlCthD of the United States

/M-35079 e _"{ S Ocrossk 24, 1047.

To THE DIRECTOR, FISH AND WILDLIFE SERVICE.

Attached are a letter dated December 26, 1946, from Assistant At-
torney General Theron ILi ‘Caudle and the enclosure which accom-
_panied it, a communication dated December 16 to the Attorney Greneral
- from Umted States Attorney Joseph T. Votava, Omaha, Nebraska.
" 'These docurients* relate 6 the problem of the enforcement of wild-
life conservation laws on military reservations over which the United
_ States has exclusive ]umsdlctlon The delay in transmitting them to
you is greatly regretted. ,
" Tt appears that the problem mentioned above has arisen because
within the State of Nebraska there are several military reservations
over which the Federal Government has exclusive jurisdiction and
upon which indiscriminate killing of game, particularly pheasants, is
taking place in violation of the Nebraska hunting laws. '

The Army commander within the region, by an order dated No-
vember 20, 1945, adopted the Nebraska hunting laws as Federal laws
“on the mlhtary reservations in Nebraska over which the United States
has exclusive jurisdiction. Moreover, by virtue of the Assimilated
_Crimes Act (54 Stat. 234; 18 U.'S. C. sec. 468) any wildlife. conserva-
‘tion laws of the State of Nebraska (or of any othier State) which were
in effect on February 1,1940, and Whlch remain in force are apphcable

. *The documents referred to may be found in the files of- the Fish-and Wlldlife Service.
[detor ] R X
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as. Federal laws to mlhtary reservatlons and other areas Wlthm the
State which are under the exclusive jurisdiction of the United States,

without regard to administrative action of the sort involved in the

. military order of November 20, 1945. See McCoy v. Pescor, 145 F.

- (2d) 260 (C. C. A, 8th, 1944), cert. denied 324 U. S. 868, rehearing

denied 325 U. 8. 891 (1945) ; Bowen v. Johnston, 306 U. S. 19 (1939).

The question of who shall enforce the huntlng laws upon such military
reservations must be resolved.
State game wardens have no jurisdietion to. enforce State or Federal '

: gal_ne laws on lands ceded to the exclusive’ use of the United States for

_military reservations or other purposes. Violations of law occurring

. onsuch lands are enforceable only by the proper authorities of the
" United States. Bowen v. Johnston, supra. See, also, opinion of the

Judge Advocate General of the Army, Dig. Op. J.A.G., 1912-1940,

‘page T; par. 2a of Army Regulations 210-80, December 21, 1925.

United States game management agents and United States deputy
game wardens are appointed by the Secretary of the Interior specifi-
cally to enforce the provisions of the Migratory Bird Treaty Act of
July 3, 1918, as amended (16 U. S. C. sec. 703 ¢t seq.) ; the Lacey Act,
as amended (18 U.. 3. C. sec. 390 et seq.) ; the Migratory Bird Con—

. servation-Act, as amended (16 U. S. C. see: T15 ef seq.) ; the Migratory

Bird Hunting Stamp Act, as amended (16 U. S. C. sec. 718 ¢f seq.) ; the

~Bald Eagle Act. (16 U..S. C. sec. 668 et seq.) ; and the Black Bass Act,

as amended (16 U. S. C. sec. 851 ¢t seq. Y. Ag the authority in the ap-

pointments is specific, it is my opinion that such personnel of this

* Department is only authorized to enforce the laws mentioned in this
* paragraph, and that they cannot properly take action, in the absence

of additional authorizing legislation from the Congress, with respect ;
to the enforcement on military: reservations of State wildlife con-
servation laws adopted as Federal laws under the provisions of the

.’:'iAssumlated Crimes Act, or otherwise. Cf. 92 Op. Atty. Gen. 512.

It is clear that any v1olat10ns by military personnel of wildlife

Gonservation laws or regulations on military reservations (aside from

the application of the Assimilated Crimes Act and military orders

B smnlar to that of November 20, 1945, the Army prohibits hunting and

fishing on military reservations Wlthout a permit of the commanding
officer ; par. 3b, Army Regulation 210-80) could be the basis of criminal
prosecutions before courts martial under Artlcle of War 96 (10

~ U.S. C.sec. 1568).

A wolatlon of the Fedel ral game ;laws (1nclud1ng State 1aws adopted

; .tion-over.which the United States has-exclusive. ]urlsdlctlon, and Whlch

~falls within the category of a petty offense, as that term is defined in

18 U. 8. C. sec. 541, may be proseciited by quahﬁed military personnel
| 948955—54—8
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' before a United States commissioner designated to try such crimes (18

" U.S. C. sec. 57 6, as amended) See Dlg Op. J A G 1862—1912

~_page 267. '

' The Department of Justice, through its United States marshals and

 United States attorneys, can take action to apprehend and prosecute

~ persons who commit any types of offenses’ (including violations of

" :State wildlife conservation laws adopted as Federal laws) upon mili-
tary reservations ‘which are under the, exclus1ve Jurlsdlctlon of the
“United States (28 U. S. C. secs. 504, 485). : ot

' If you believe that further ]eglslatmn relating to the enforcement

-of wildlife conservation laws on military reservations and other areas
sover which the United States has exclusive jurisdiction is desirable,
this office will be glad to collaborate with your agency in the draftmg
ofa proposed bill on the sub] ect.

' MASTIN G. WHITE,

Solicitor.

K. 5. ALBERT
A-24518  Decided October 28; 1947

“Mineral Leasing Act—0il and Gas Leases—Known Geologic Structure—

+ Competitive Bidding.

It is not the policy of the Department to redefine a-geologic structure until
all sands or formations therein havmg prospectlve value for oil and gas
‘have been exhausted or proved barren, .

. Land within a known geologic structure is subject to lease only by compet1t1ve
bidding, as provided in the Mineral Leasmg Act of February 25, 1920 as
amended (30 U. 8. C. sec. 226).

APPEAL FROM THE GENERAL LAND OFFICE:!

- This is an appeal by K. S. Albert from a decision by the General
“Land Office affirming the rejection by the register of an application for
.an oil and gas lease, Cheyenne 072054, embracing lot 2, sec. 1, T. 40 N.,
R. 79 W., 6th P. M., Wyoming, without competitive bidding.

The Genera,l Land Office held that the land applied for was within .
:the limits of the known geologic structure of the Salt Creek Field, -
defined on April 2, 1920, and that being within such limits the land
- was subject to leasmg only to the hlghest resporisible, qualified bidder
by competitive bidding.

. The basis of Albert’s appeal is that the demsmn is contrary to the
_-public interest. He .s:tat;es that although oil and gas was at one time
i]ﬁifectxve T uly 16, 1946 the ‘General Tand Office and the’ Grezing Sert'lce were-aholished

‘zand their functions -were’transferred to:the Bureau ;of. Land Management by, Reorganlza.—
TG e o :
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; produced from me ﬁeld there has been 1o productlon for over 20
.years. . He requests that the field be redefined and that his application
. -.for a- noncompetitive lease be held in suspense pending such redefini-
. tion of the field. - _ . ‘ ‘
The appeal is without merit. -Production has been obtained in the
. Shannon Pool srea of the field,the ‘area; in- which the land applied for
- Hes. - Not‘,vsflthstanélmb o the fact that-wells drilled in the area have been
_closed for many years, the Geological Survey reports that there is
; undoubtedly oil in the field and that it could be profitably operated
- under modern productlon methods at a time of favorable prices.
It is not the policy of the Department to redefine. a geologic struc-
_ture until all sands or formations therein having prospective value for
oil and gas have béen exhausted or proved barren.. Jokn H. Moss v.
A. D. Schendel, A. 6287, March 24, 1924 (unreported); Jokn F.
- Richardson and Charles F. Consaul, 56 1. D. 854, 358 (1988). The
-land is within a. known geologic structure and is sub] ect.to lease only
by competitive bidding, as provided in the Mineral Leasing Act of
February 25, 1920, as amended (80 U. 8. C. sec. 226). John H. Moss
V.4.D. Schendel supra; John F. Richardson and Charles F. Consaul,
_supra; George O. Vournas, 56 1. D. 890, 394 (1938) ; W. E. Rennie,
A, 24086, July 3, 1945 (unreported).
The declslon of the Commissioner is affirmed.

C. »GIRA'RD Davibson,
Assistant Secretary.

JANE M SANDOZ ET AL

A-24638 Decided October 28 19.47
A-24641

- Taylor Grazing Act—~Grazing Leases.

One who:used:the public domain for grazing purposes.prior to the énactment of
the Taylor Grazing Act acquired no grazing rights in the land by reason
of such usage.

Where none of the conflicting applicants for grazing leases under the Taylor
Grazing Act is entitled to a preference right to a lease because of his owner-

" ship or ¢ontrol of' contlguous land, or.where all of the conflicting applicants
for grazing leases are entitled to preference rights because.of such owner-
ship or control of contiguous land, an award of grazing leases to the con- )
flicting applicants will be made upon the ba51s of range management factors

‘ APPEAL FROM THE BUREAU OF LAND MANAGEMENT

On March 31 1947 the Dlrector of the Bureau of Land Management
‘rendered decisions adverse in 1arge part to the several grazing-lease
applications, Sacramento 036475-K and 036468-K, of Jane M. ‘Sandoz, -
of Mitchell Mill, Cahforma, and Eugene Fuchs’ of Rail Road Flat,



‘64 DECISIONS . OF - THE: DEPARTMENT -OF - THE INTERIOR [60 LD, -

_and favorable, first, to the joint application of Henry E. and Ernest Ww.
‘Bosse, father and son, respectively, of Rail Road Flat, Sacramento °
036164-K, filed November 1, 1944, with supplemerital applications on
‘November 18, 1944, and March 2, 1945, and, second, to the separate
application, Sacramento 03584:4 filed by Hemy E. Bosse alone on’
’ March 11, 1944.
~ On April 23,1947, Mrs. Sandoz and Mrf. Fuchs, who for many
‘yearshave been associated in cattle raising and who cooperate in their
“range management, filed appeals A-24641 and A-24638 from the
Director’s décision. With their appeals, Mrs. Sandoz and Mr. Fuchs
each made supplemental application for tracts which the adverse
-~ decision had offered to the Bosses. These additional applieations will |
" be ‘considered in connection with these appeals “Moreover, the two
-appeals W111 be considered together herein; since the'two applications,
: although in conflict as to a few tracts, really complement each other
“and are in' competition not with each other but only with the Bosses
and mlght Well have been made by Mrs. Sandoz and Mr. Fuchs ]omtly

THE SANDOZ Case

The Dlrector S de01s1on offered Mrs. Sandoz a 1-year. grazmg Tease .. - ‘,

- of 482:48 dcres out of the 849, 48 acres described in her original ap-
phcatlon * For convenience in’ dlscusslon, bhese Iands -are désoribed
-in-three groups as follows z

- Group:AS, 482. 48 acres:
T.6 N, R.13 B, M. D. M,, Cahforma,
sec. 13, N’E%SE%, S%S%, )
T.6N., R.14 B,
gec. 17, S1LS8Wl: o -
sec. 18, lot 4 (SW%SW%, 4248 acres), SE14SWii, S%SE%,
. NEYSEY.
Group BS, 160 acres:
T.6N,R. 14 E,,
see. 20; N%ONW14, SEYNWIL, NRLSWYy, - .o
______ Group CS, 200 acres: ' )
T.6N, R. 13 E, )
sec. 24, E%NE%,
.T.6N,R. 14 E,
sec 19, NE%NW%, N1NEy,

The lands sought in ‘her supplemental apphca.tlon were the five
forties in N4 sec. 19, as fo]lows

' Group DS 200 acres:
sec. 19 NW%NW%, S14N1.

“her? supplemental application of Aprﬂ 23, 1947 Mrs Sandoz asked for 200 acres
: ] al” which she said hef lawyer had* inadvertently omltted from her ongmal appliea—
tion.” This- acreage was as follows T, 6 N R. 14 E, M DS M Caliiornia, sec 19
TUNWILNWIL, SN,
* The groups of lands sought by Mrs. Sandoa a1e designated as AS, BS, ete,; those sought
by Fuchs as AF, BF, ete. : . : B h
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The group AS lands seemed not to be sought by others, and the de-;_f
482 48 acres; Sumlarly, the group BS lands were 1ot - sought by-i
obhers, but. the decision rejected the Sandoz application for them and:
“in the interest of good range management” offered these four forties
to Eungene Fuchs for 1 year, although his application, Sacramento
086468, had not asked: for them. The group CS lands were in con-
flict with the Fuchs application, and also with Sacramento 036164 and.
its second supplemental of March 2, 1945, the Bosse and Bosse appli-
cation. The Bureau of Land Management rejected the applications
of both Sandoz and Fuchs for group CS and oﬂ'ered its ﬁve forties to
the Bosses in a 5-year lease. -

‘As to the group AS lands, it is to be noted that the Bureau S actlon» ‘
overlooked ;a conflict between two of the sec. 18 forties therein with
Saecramento 087560, a public-sale application by John ‘W. Armstrong,
of Los Angeles, owner of NW1/,SE1/ and lots 5 and 9 in sec. 18. . The
record shows that on December 9, 1946, Armstrong applied, under
section 2455, Rev1sed Statutes, as amended for public sale of
SE%SW% of sec. 18 as mountainous and too rough for cultivation, -
and on February 6, 1947, filed a supplemental application to include
NE1,SE1 sec. 18, as well However, pending adjudication of the
Armstrong a,pphcatlon, the Department sees no objection to a 1-year
lease of these two tracts and extension of the lease in a,pproprlate
circumstances. :

“In her appeal Mrs. Sandoz states that for about 36 years she and
Ler father before her have ranged and grazed cattle on all the lands
sought, in ¢common with cattle belonging to Eugene Fuchs and with’
cattle of the Taylor Estate ; that she owns about 100 head of stock, and
that in order to make a hvmg she needs all the desired lands as sup-
plemental to her own nearby land, comprising 640 acres, more or less.
-She asserts that to offer certain of these lands to-Henry E. Bosse and
Ernest W. Bosse is to show favoritism, stating that the Bosses have:
never ranged cattle on these lands and that they own and control
thousands of acres of grazing land. elsewhere. She -especially- re-
sents the award to the Bosses of certain grassy hillsides south of the
divide while to her are offered only the poor slopes on the north.

Appellant Sandoz does not cbject to the award of group BS to Eu-
gene Fuchs, for she cooperates with him in range management and
orazes her cattle with his. But for the reasons above stated, Mrs.
Sandoz protests the award of group CS to the Bosses, being of opmlon.
that her long-continued use of this range gives to her rldhts superlor
to any. possessed by the Bosses: : . :

In this opinion Mrs. Sandoz is. m1staken There are no superlor,
or preference, rights toa partmular range based upon one’s long prior
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use thereof. Until approval 'df tjhe“ Taylor (}rvazbing Act, it was the
Government’s policy that public- lands, when not under- actual settle-
ment, should be- freely used by “all- pérsons desn'lng ‘to graze stock"

_thereon. ‘But, this ise of unenclosed and whoceupied Government
lands for pasturing livestock was permissive only; it created mo title-
- and no rights and could be terminated at any time by withdrawal of’
the Government’s consent thereto. *State v.. Bradshaw, 161 Pac. 710
(1916) ; Mellquham v. Anthony Wilkinson Live:Stock Co., 104 Pac.
20 (1909) ; Willis J. Lloyd and Oscar Jones, 58 1. D. 779, 786 (1944).
A general withdrawal of such governmental consent was effected by
passage of the: Taylor Grazing Act of June 28, 1934 (48 Stat. 1269;
43 U. 8. C. sec. 315 ¢t seq.). Since the enactmient thereof, the grazing"
use of public lands is no longer unrestricted but is’ controlled by thls :
statute, and the rights of applicants for grazmg leases of lands out-
“side of grazing districts are prescrlbed in’ section 15 thereoi (43 ,
U 8. C. sec. 315m). : :
Sectlon 15 provides as follows :

'l‘he Secretary of the Interlor is fulther authonzed in hlS discretion, where
vacant, unappropriated, and unreserved lands of the public domain are so situ~
ated as not to justify their inclusion in any grazing district to ‘be established
pursuant to this Act, to leage any such lands for grazing- purposes; upon- such;
termg and. conditions as the Secretary may prescrib'e ;. Provided, That preference
shall he given to owners, homesteaders, lessees, or other lawful occupants of
contiguous lands to the extent necessary to permit. proper use of such eontlguouS

_lands, except, that when such isolated or ‘disconnected tracts embrace sevem
hundred and sixty acres or less, the owners, homesteaders, lessees, or-other lawful
occupants of lands contiguous thereto or cornering thereon. shall have a pref-
erence right to lease the whole of such tract, during a period of ninety days after
such tract is offered for lease, upon the terms and condltlons prescnbed by the
Secretary. ’

Here. the prov1so prescmbes the bas1s of preference rlghts Dis-.
cussmg this proviso in a recent demsmn,"’ the Department said: ’

Tkow o * Tt means, of course, that the degree of preference to be given to
competing lawful occupants of contiguous lands must be commensurate with
the degree of need which the contiguous base lands of the respective occupants
have for the lease Tands if the base lands are.to- be put to ‘proper use for the
grazing of livestock by such oOccupants. . Not only: must the base lands be con-
tizguou§ to the lease lands, but the lease lands must be necéssary to the base'
lands, complementing them and supplying their deficiencies in order to insure’
their proper use for the occupant’s own grazing operations.

- This prov1s1on means also that, in addition to these ¢onditions of contlgulty
and. necessity, a partmular legal ‘status is required of “base lands as a third
condition essential to the emstence of the preference rlght in questlon ok ke
The contigious ‘base lands” * * * Rither * “* * are patented lands,'
owneéd by the grazmg-lease apphcants or leased by’ them from' municipal or
prlvate owners, or, if the Iegal title to them continue to be 111 the United States,

<

s Olaude Q. Bu'rson (md Ellsworth E B'rown, 59 I D 539 (1947 )
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they are lands Whlch 1ike those in homestead entrles and certaln other formsj
- of possessmn * x x have been occupled approprlated or- reserved in ac-
cordance with law and therefore are’ nonpubhc lands, not subJect to dlsposalgﬁ i
ander: the Taylor Grazing Act.  * 7% ® ~ R :
S ik G Ee e e ® R 28 B B ERT
*_ ¥ ¥ 0Of these three quahﬁcatlons no single, one is by 1tse1f suﬁiment to-,
create a’ preference clalm The preference rlght springs only. from the co- _'
emstence of all three condltlons and if one of these be’ Iacklng, there is no pref—
erence right, g
Under section 15, Mrs, Sandoz has no preference rlght to any of the-
- lands above descnbed She owns about 640 acres in sections 21, 92,
27, and 28, of T. 6 N, R. 14 E., from 1 to 8 miles distant. But since:
no part of her acreage is contlguous to any of the tracts which she- .
seeks to lease, Mrs. Sandoz does not meet the statute’s preference—rmht ‘
requlrement of contlgulty as to base lands. This, hiowever, does not:
* mean that Mrs. Sandoz is ineligible for any lease under section 15.
On the contrary, under the first part of section 15, she is pr1v11eged to-
obtain a lease of tracts for which there is no competition, if the Sec- .
retary in his discretion finds it suitable to lease them to her, and it is.
by virtue of the favorable exercise of this Secretarial discretion that -
Mrs. Sandoz has received the offer of the group AS lease above men-
“tioned. Moreover, where there is competition but no preference right
in any competing apphcant Mrs. Sandoz is on the same legal footing-
as such competitor, and it is for the Secretary to decide on the basis.
of range-management factors to which of the competitors the lands:
in conflict should be offered. :
The record shows that the offer of the group cS lands to Henry E.
and Ernest W. Bosse, father and son, was based on the assumption -
that the two Bosses were qualified for this lease by the ¢ ‘ownership and
control” of certain lands by Henry E. , the father, but that Mrs. Sandoz:
and Mr. Fuchs were not so qualified by either ownership or control.’
This assumption, however, the Department finds to have been-errone-
- ous. Scrutiny of the several records involved * shows that the owner-
_ ship regarded as quahfymg the Bosses for this lease was that of SE1:
_sec. 19, T. 6 N., R. 14 B, But this quarter, although mnearer to the
group . CS lands than was any land owned by Mrs. Sandoz or Mr..
 Fuchs, is, nevertheless, not contiguous to any of the group CS tracts
and hence does not give the Bosses any legal advantage over thelr
: compet1tors
The “control” regarded a8 further qualifying the Bosses for this
 lease is not actual but is only a prospective control of S14N14 sec. 19,
R. 14 B., to be acqulred by Henry Bosse through his expected grazing
lease under 035844 The tier of four fortles in the S14N14 ad]om3

4036475 by Sandoz ; 036468 by Fuchs 036164 by Bosse, H B and E W and 035844
by Henry Bosse. ’ :
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the first parcel of group CSon the east and it adjoins s the second parcel
of group CS on' the south. - These fortles therefore have contiguity to
the lease lands sought, but they are United States public lands-
and even if they should be leased to Henry Bosse under his indiyidual .
application for them, 035844, they would.not give the Bosses.any: 1ega1
advantage over competitors for adjoining lands: For, as has been’
pointed out above, the statute requires that contiguous base be of non-'
public-land status, and the Department has consistently held that con-
tiguous lands in one section 15 grazing lease are. not vahd contlguous,
base for a preference right to another such lease.’”

- It is apparent, therefore, that as regards the aroup ‘CS lands the
Bosses are on no better legal footing than Mrs. Sandoz and Mr. Fuchs.
No one of the three competitors has a preference right to these lands,
and the question as to which of the three should obtain a lease of them -
in whole or in part must be decided by the Secretary in accordance
with the principles of good range management.

This phase of the matter: the field: reports do not consider as such.
'They show that the lands involved. in the several apphcatmns here
related are mountainous, with a general formation of slate and schist
and a mantle of soil supportlng a growth of timber, live oak, and -
brush. On the watershed of the south fork of the Mokelumne River,
the tracts generally have falrly steep slopes and are well watered by
the river and its tributaries. Springs and seeps are scattered through-
out the area in the gulches. The forage consists of foxtail, June
grass, mountain misery, and the annuals. The range is good in the
spring, summer, and fall. All-year use is possible except in very
severe winters. The carrying capacity is about 24 animal-units per
section per year, and there is no overgrazing problem.

The field reports show that the Bosses contemplated a drift fence
between their holdings and. those of Mrs. Sandoz and Mr. Fuchs
in secs. 20 and 19, R. 14 E. This fence, the field reports say, should
be along subdivision lines in sec. 20 but in‘sec. 19 should follow the
divide. - The field reports show the approximate location of the divide
in sec. 19, R. 14 E., and indicate that it passes through the N14N145
much closer to the northern boundary of that subdivision than to
its southern line. The official plat, however, shows the divide as
crossing sec. 19 more nearly along the southern line of N14Nis. In
that case, the N44N14 sec. 19 would be an integral part of a range
unit on the north slope of the divide and should be awarded to Mrs.
Sandoz in combination with the group AS lands.in sec. 18 already
offered to her.  In such case also, it would seem advisable for consoli-’

~dation purposes to award to Mrs. Sandoz both the NE1,NE14 if not
the whole El/zNE% of sec. 24 in the group CS’lands and the

s Olaude G Burson and L'ltsworthE Brown, 59 1. D. 5389 (1947), and cases cited..
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W%NW% of sec. 19 elnnmatmg these tracts from the 1ease offered
to-the Bosses under 036164 Tt is, therefore, suggested that further
field examination be had te: detertnine the questlons here mlsed ag to
the award: of the group CS lands: '

Further in-connection with sec: 19, it-will have been noted from

- footnote 1, supra; that in-her supplemental application Mrs. Sandoz

|

sought the S15NW14 and the S14LNEY; sec. 19, both offered to Henry

E. Bosse. - As to the first parcel, Mrs. Sandoz is on all fours with

Bosse; and the principles of geod range management should govern

on the basis of facts found in the new field report: As to the second .
parcel, S14NEL,, Bosse’s ownership of contignuous land, SE1j sec.

19, gives him a technical preference.right, but only to the: degree

necessary to permit proper use of the contiguous tract. - Again, al-
though his technical preference right gives Bosse an initial advantage,

the new field report may show that the lease of S14LNE1, is not

essential to the proper use of SE1/ and that good range management.

will be better served by the awaid to Mrs. Sandoz of -the east-west.
string of five fortles, SE1,NE1, sec. 24, R. 13 E and ‘the S14N1Ls.

sec. 19.

Eixcept as regards the forties in conflict w1th the. Armstrong public-
sale application described above, any lease ‘offered to Mrs. Sandoz
should be for a 10-year term, no reason appearmg for :? llmltatlon to-
1 year.

The decision of the Director to offer the group AS lands to Mrs.
Sandoz and the group BS lands to Eugene Fuchs is affirmed, and the
case is remanded for further action in accordance with the instruc~
tions above given.

THE Tocms CASE

In the case of Eugene Fuchs, the Director of the Bureau of Land
Management . offered Fuchs a 1-year grazing lease of only 320 acres ;
of the 600 acres for which he had applied on'January 27, 1945, in
Sacramento 036468. On grounds similar to ‘those urged by Mrs
Sandoz, Fuchs protests the offers to the Bosses. He says that he owns
only 820 acres of patented land and needs additional range ‘for hls )

- cattle in order to make a living; that for 40 years he has grazed his

cattle on the tracts here sought, most of that time in' cooperation
with Mrs. Sandoz; that he has fought fire on this land and that he
Has cooperated w1th the Government in every way to make good
range possible in this part of the country. TFuchs says further fh'vt
Bosse-owns considerable grazing land elsewhere and also has leases:
that never before has Bosse ranged -cattle in this particular area:

that already, before even obtaining these particular leases, Bosse
has begun to fence the lands in ; and that the offers to Bosse announced

by the decision of which Fuchs complains W111 seriously ‘militate
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against the chances of Fuchs to make a living on his base lands:
Fuchs also points out that the leases offered to.the Bosses were for
5 ‘and 10 years, whereas the lease offered to Fuchs was for' 1 year
only. Fuchs urges revision of the Bosse awards.

With his appeal, Mr. Fiichs filéd on Apr11 23, 19417, a supplemental
application - under ‘Sacramento: 036468 for two addltlonal forties.
This supplemental application will be considered here in connection
with this appeal, since the two tracts sought were embraced in-the
10-year lease offered to Henry E. Bosse under Sacramento 035844
and announced in the decision from which Mr. Fuchs is appealing.

~The lands sought by Mr. Fuchs in his original and supplemental
applications all lie in T. 6 N., R. 14 E., M. D. M., California, and
total about 680 acres. For convemence in dlscussmn, they are de-
seribed in four groups, as follows: : -

‘Group AE‘ 40 acres:
see. 29, SWYNWI4.

Group BF, 200 acres: :
sec. 19, S1,NE14 (zought by supplemental apphcatmn of April 23; 1947) :
sec. 29, NE4SW14 (lot. 2) 5 .
‘sec. 30, N14NE,.

Group CF, 280 acres: )
“sec. 19y (a) NW%NW% (1ot 1), (b) NE%NW%, (c) NW%NE%,

(d). NEYNE1 ; S

sec.-20,-(a) SWI4LSW1, s (b) NW%SW%, ) SW%NW%

Group DF, 160 acres:
sec. 20, SE14.°

Of the 17 subdivisions here sought by I‘uchs, the group AF forty,
SW%NW% sec. 29, was patented land and, therefore, unavailable.
The 16 tracts in groups BF, CF, and DF were all in conflict with
applications:by the Bosses, and three of them were also in conflict
with the Sandoz application. On these conflicts the action of the
Bureau of Land Management was as follows: .

Group BF —The ' five tracts here, comprising -roughly 200 acres, conﬂicted
with Sacramento 035844, the application of Henry: E. Bosse, and by decision
of March 31, 1947, were all offered to Bosse in a 10-year lease. That offer
4ncluded other lands as well and covered altogether 455.22 acres.

- Group CF ~The seven tracts here comprising roughly 280 acres all con-
flicted with Sacramento 036164 the application of Bosse and Bosse, and on
the glound that they were necessary to ‘the ‘proper use of the Bosses’ base
lands ‘were offered to themi in a 5-year lease ‘on March 31, 1947.  The offer
dncluded other lands as well and. covered altogether 639.73- acres.  ‘Among
the seven tracts were the three which had been sought also by Jane Sandoz,
namely (8), (¢), and (d); sec. 19, group CF'.

Group DF.—The four tracts in this quarter section of sec. 20 conflicted with
Sacramento 036164, the joint Bosse ‘application, but were offered to Fuchs in
a l-year lease on the ground that the Bosses did not own -or control land
contlguous thereto, whereas Fuchs did.’ :

: “Accordmg to the tract books this quarter is not part ot the Stanislaus Forest but
‘merely: adjoins it, . : . . ;
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I_‘hus of: the 16 avallable tracts sought by Fuchs, 12 were offered
to the Bosses and only ‘4 to Fuchs, namely, SE1} sec: 20. How-
-ever, the decision offered to Fuchs four additional tracts which he
had  not. requested, namely, sec. 20, N14NW14, SEYNW14, and

E%SW% Thesé had been. sought by Jane Sandoz (see her group
BS), but the award to Fuchs was agreeable to her in view of their
«close association.. Hence, the land offered to Fuchs totaled elght
tracts and was all-in;sec, 20.

Mr. Fuchs has not ob]ected to this addltmn, but for the reasons
stated above protests the offers to the Bosses. ‘The Fuchs ranch
lands comprise nine forties, as follows: = :

sec. 20, SB4SW, ;
sec. .28,  N1G,NW14;
sec. 29, N%N14, SEYNW, SWHNEY.
These -owned .Jands glve Fuchs contiguity to all:the. tracts sought
by him except the six in sec. 19, groups BF, CF, and CS.  ‘As to
S14NEY; and N14N14 of sec. 19 in BF and CF, the offér to'the Bosses .
under- Sacramento. 036164 has been - discussed above in connection
with the Sandoz application. Pending the further. field examina-
tion which has been 1equested no award of. thls portlon of sec. 19
‘will be made! SR
As to the other group BF tracts, those in secs. 29 and 30, the Depart—
_ment: approves the offer of these to the Bosses instead - of ‘to. Fuchs.
‘Both applicants own contiguous:lands, but their. preference rights
«cancel each other.  Hence, the award of the tracts must depend on
the pertinent factors of range management and these favor the
Bosses.  In sec. 29 Fuchs owns six forties, all in-a compact block in
‘the N14. Bosse also owns six tracts but in separated tiers, three
forties:along the east boundary of sec. 29, and three along the west.
‘It is desirable for Bossé to join these holdings in the Sl4, and to do
so Bosse seeks to. lease the tracts in-the intervening tiers, namely, lots
2, 4, 5, and 6, in E1%SW14 and W15SE1j;. Such & lease would be.
:the Ioglcal step in range development in this area, for it would not
only give Bosse control of the whole S14 of sec. 29 but would also
‘consolidate for him an uninterrupted compact range of about 1,080
acres, embracing not only his sec: 29 lands but his block of 11 forties
directly to the south in sec.:32 and his block of four forties directly
‘to the west in'sec. 30.” - ‘It is evident that to lease to Fuchs the single
forty here for which he has applied, namely, lot 2, or NE1,SW14,
‘would only slightly advantage Fuchs but, on the. other hand, would
1nterfere Wlth the Bosse consolidation’ descrlbed Further, if fencmg

7 These: tracts are as follows : :
e, 32, N N%, S NW, SWLNBY, E%SW%,W%SE%
:-see 30, S%NE%, B4 8K,
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be contemplated, it Would increase expenses by requiring fences on
three sides of the intruding forty instead of on'the north only.

“An additional consideration concerns the  N15NE1j -of sec. 30.
Bosse owns the contlguous land on ‘both the south and the northi
‘the four forties in sec. 30 and the SE1/ of sec. 19.. By leasing the
N1, NEY; of sec. 30, Bosse can close the gap between these two parcels
‘of deeded land: and increase his compact range from 1,080 acres to
1,240 acres. It is obvious that a lease of the two intervening fortiés
to Fuchs would prevent this consolidation, and by placing in Fuchs
“the dontirol of this 80-acre wedge betweenr the Bosse holdmgs would
‘Greate possibilities of fr 1et1on Wlthout meetlng any necess1ty on’ the
part of Fuchs. :

As regards the sec. 20 tracts in group CF,.the Department dlsep-
proves their award to the Bosses. Here, too, the preference rights
of Fuchs and the Bosses cancel each other and the question is one of
range management. The tracts in question are three forties in the
‘tier along. the west boundary of sec. 20, namely, SW14NW1; and
-W15SWij. - Both parties havéadjoining lands, in part deeded lands,
in part prospective section 15 leases. But if it be logical and desirable
that the Bosses be permitted to extend their range on the south and
west in secs. 29, 32, and 30; so here it is logical and desirable that
Fuchs be permitted to expand his sec. 29 range toward the north in
sec. 20 and insofar as possible to: consolidate. it with the- holding of
his associate, Mrs. Sandoz. -The lease of 320 acres already offered
Fuchs in sec. 20  effécts a union with the Sandoz lease lands in secs.
17, 18, ete.” The additional lease ‘of the thres tracts just described
- “would give Fuchs control of all the public land remaining in sec. 20,
and with his contiguous deeded land would give him a compact range

of 840 acres on a terrain favorable to the development of the enlarged -

unit. - Added to the Sandoz.lease already offered, this would give
the two associates a considerable portion of the range long used by
them. The Department finds it desirable, therefore, that the three
“forties in' question, namely; SW14NW1j, and W14SW1, sec. 20 be
eliniinated from the ‘lease offered to’ the Bosses under Sacramento
036164 and be ‘cffered to the Fuchs instead. Moreover, any lease
offered to Fuchs should be for a term-of 10 years, no reason appearmg
ffor the Director’s limitation of the terms to 1 year. :
7'‘Pending further field examination and report, the Dlrector will
f’make no offer of lands in see. 19, T. 6 N, R. 14 E,, M. D. M., Cali-
fornia.. “As to'other tractsin conﬂlct hls,deemons of March 31 1947,
- in the four cases here involved are modiﬁed as above 1ndleated" and
‘the cases are remanded for action in dccordance with the Vlews above
expressed.
C GIRARb D’Avﬁis’oﬁ,
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0SCAR E. EVERETT .ET AL?..

A2a7I6 to zj‘eezded Navefmb’_er 12, 1947
: A—24799 inel.. ' ' '

Private Exchange—Small-Tract Appheatlons—-Home Sltes

Protests of small-tract applicants against a pending private exchange, which
would result in.patenting thelands sought by such applicants, are dismissed

- where it appears that such lands are distant-fromany established- commumty

" of substantial size; far from existing utility lines, lacking in water of known
‘potable qualities, and situdted- at a substantial distance from schools,
theaters, churches, banks, and opportumtles for employment

MOTION FOR REHEARING

- Fach of the persons named in the caption hereto® has filed a motmn
for rehearing of a decision of the Bureau of Land Management, ap-
proved by the Department on July 29, 1947, which rejected his applica-
tion filed under the Small-Tract Act of June 1,1938 (52 Stat. 609, .
as amended ;43 U. S. C. sec. 682a), for certain 1ands near the towns of
Bouse and Vlcksburg, in the State of Arizona, which bad theretofore
been selected by Chester W. Johns in proposed exchanges * under sec-
tion 8 of the Taylor Grazmg Act (48-Stat. 1269; 49 Stat. 1976; 43
U. S. C. sec. 315g).

. The motions are mimeographed and, with minor exceptions, 1den-
tical. Manford Ira Bale supplemented his motion with a letter which -
contends that the lands sought can be made into a fertile region.
James Charles Liadas neglected to sign his motion; with the copy of
the motion which he submitted he included a mimeographed letter
which is set forth below.*? Whereas each of the motions refers to

1 Eighty-four apphcauts filed motions for rehearing in this case.. The na;mes'of the
applicants have been' omitted for purposes of ‘brevity ; they may be found by reference
-'to the file of Phoenix 081820. [Editor:]
_* Phoenix 081522, 081523, 082282, 081820. _ :
o 3 PHOENIX, ARIZONA, )
September 3, 1947.
DE AR FRIBND : '

"This form' of’ protest. to the recent letter ‘to you from the U. S, -Department of the
Intenor with reference to five acre tracts out on the Parker Highway area at Utting .
{near Bouse), or any other form you may desire in filing your particular motion - for
rehearing may be used.

There is.a space at. the bottom of the Motion for. Rehearing for your signature and a
stamped envelope énclosed for” malling same to the Land Office, should you so desire.

- It is urgent that you do not- delay Mail the:forms in’ 1mmed1ately
[ The followmg isa copy of a letter of testlmony with reference to these lands, wrltten,
2 a former homesteader m the ares, who llved there for many years:

“LONG BEACH, CAL.,
s . Aug. 26, 1957
Deak MR. RICHARDSON :

Many . years: ago;,. L'itook; .ap;:a; homestead land near Vicksburg, Ariz. to regain my -
health, not knowing then:that I had acquired as rich a land- as there wasin the State
-of Arizona until the' Government ‘inspector:informed mie of its value. I asked him
if it wasg.as rich [as]-the Tmperial Valley. His answer was that the Imperial Valley
t:in.it te, my land. Then I asked if it was as rich as the Salt River Valley
-and, hgpsa‘ld‘ggqally a8 rich. Water is obtainable at 2,10 ff,, for my son dug a well at
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“giving away the said lands for the pecuniary profit of a few big
Land Moguls,” the motion of Charles B. Black contains the additional
word “shot” between the words “big” and “Land”; likewise one word:
added to each of the other motions is not included in Black’s copy.

The Bureau’s decision stated that the lands involved are net ir:
rigable from any known source of water supply and therefore are
unadapted for agricultural purposes; that-their present value is
for grazmg, and that consummation of the exchanges proposed by
Johns will improve land patterns and the adrmmstratlon of grazing -
districts. Tt was also pointed out that the Small-Tract Act does not
contemplate agrlcultural entrles, which may be made under -other
land laws.

Each of the movants contends that’ 1f the Government consum-
matés the Johns exchanges, it will be receiving land worth only 50
cents an acre in exchange for lands which can be disposed of under
the Small-Tract Act to these applicants at $5 per acre. They further
assert. that they seek these lands for home sites and ‘other classifica-
tions enumerated in the Small-Tract Act; that there is an under-
ground water supply; and that the 1nterest of the United States will
be ‘better served by the granting of thelr appllcatlons rather, than
the exchange applications of Johns. '

The lands-involved hgve beéen the subject of extenswe ﬁeld in-
 vestigations by the Department. - Based upon these examinations the
Department has concluded that the lands offered by Johns are equal
in value to those selected by him. No factual matter is offered by the
5-acre-tract applicants to controvert this conclusion save the unsup-
ported assertion that the selected lands aré. worth only 50 cents an
acre, whereas they are agreeable to paying $5 per acre for these
lands. In the first place, the Department is placed under an obliga-
tion, by section 7 of the Taylor Grazing Act (48 Stat. 1269; 49 Stat.
19763 43 U. 8. C. sec. 315f), to refrain from the disposition of public
lands where it appears that they will be devoted to purposes for.

that depth, and ‘got good domestic water, and ‘when the Government Inspector came to
see what improvements had been made and when my ‘son sald ‘he had dug a well and
obtained water this was the inspector’s answer, “If I had this land with water on it,
I would consider myself rich.” - I know the Valley has a future with power coming in
and good prospects of water. What a blessing it will be to so many of our Service men
who should like to-have land and they above all others should have it. I learned
more from time to time of the wonderful future of my Valley. One homesteader who
had water, grew a forty pound watermelon Anything ‘would grow on his land. As
for health, it is ahead of any place in Arizona, for I have seen patients who came to
the Valley cured in a short time. - What a wonderful location for a Sanitarium. = Ex-Sena-
tor ¥, Colter had that in mind when he came on a visit.” .

. Yours traly,

Sl » . (Signed)” 'O. M, KgpNNEDY."
Remaining, as ever; Tl s oy '
: : Very truly yours, B
- c (Signed) - Charies B. Black,
’ CHARLES B. BLACK,
Hoa-3818, Phoenic, Arizona.
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whlch they are not suited. Assummg that these apphcants desire
these lands for home sites, business sites, and similar purposes, it is
noted that they are distant from-any. established community of ‘sub-
stantial size, far from existing utility lines, and, as will be discussed
later, lacking in water of known potable qualities. There are no
" ‘public utilities on the lands or near them. - Electricity, telephone, and
- natural or artificial gas are.not available from any public or private
source.: ‘The settlements of Vicksburg and Bouse in the vicinity are
without such facilities, except for one telephone at Bouse connecting
with the outside.. There are small-grade schools at Bouse and Vicks-
burg, but no high school, no theater, and no church. The nearest
~ bank is 35 miles away in Parker, which also has a railroad station
and a telegraph and telephone office. Bouse has a small hotel, a small
cafe; a garage and gasoline ﬁlling,sta,tlon, a grocery store, a post
office, a few residences, and a population estimated at not in excess
of 125 persons. Vicksburg contains a small store, bar, post office, and
four or five housés. Neither Bouse nor Vicksburg could offer em-
- ployment to persons proposing to. settle upon.these lands. The town
of Parker was created by the construction of Parker Dam but has now
diminished in size and commercial importance, and it is- doubtful -
. whether it could ‘supply employment for these applic‘mts who pro-
pose to establish home sites; Parker’s population is about 500. .
. In the second place, the lands offered by Johns are of no poorer
quality than the lands these applicants seek. Assuming that reason-
able persons would be willing to pay $5 per acre for the lands Johns
has selected, there is no reason to believe that the lands offered by
Johns would not bring the same return to the Government. In the
third place, it is apparent from the form letter which solicited these
motions that agricultural use of these lands is contemplated despite
the fact-that the apphcamons fail to mention such use. Furthermore,
it is noted that no applicant has denied that he proposes to use the
lands for agricultural purposes, and all of them, save one, are content
with the statement that thus far they have merely refrained from
declaring in their formal applications that such is their purpose; the
one exception is Ralph E. Frantz, who states in his application that
he proposes. to use- the land for, among other purposes, a vegetable
farm. '

All of the apphcants assert that they can obtain underground water,
plesumably in sufficient quantity and quality to maintain home sites
‘and similar facilities. None of" ‘the apphcants contends that the
land will be irrigated and, as set forth in the Department’s. de01s1on
on Charles B. Black’s motion for rehearing on his protest-against
the Johns exchanges (A. 24609, June 16, 1947), the Bureau of Recla-
‘mation does not contemplate supplymg 1rr1gat10n water for this
land. Underground water, if it ex1sts, is-deep, expenswe to obtain,
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and of questionable quantity and quality. Certainly, it is inadequate
for such agricultural purposes as these applicants may contemplate
_in conjunction with their home sites. This inadequacy is emphasized
by the factors of seepage and evaporation which are unusually heavy
due to the porous seil and the extreme heat.  ‘Whether it could be used
“for human consumptioil is open to question, in view of the fact that a
well in Bouse supplies for railroad-locomotive purposes water which -
is extremely harmful to both animal and vegetable life. _
Upon a complete review of all the circumstances and facts relating. -
to this matter, the Department adheres to its conclusion that the '
public interest is better served by the consummation ‘of the Johns
exchanges than by the granting of the 5-acre-tract applications.

+The motions for rehearing are demed
' C. GIRARD Davinson,
Acting Secretary.

WEST COAST EXPLORATION CO. o
A-24679 Decided November 18, 1947

‘Serip—Mineral Lands. ‘ »
Gerard scrip may not be located on mineral lands in California. -

‘Scrip—Mineral Leasing Act,
" Gerard scrip may not be loeated on lands bearing mlnerals, which are subject
to leasmg under the Mineral Leasing ‘Act. :

. {eneral Withdrawal Order—Mineral Leasmg Act—Scnp Loca,tlon-—-Taylor »
Grazing Act Classification.

Land under an outstanding mineral lease as of the time of the issuance of the
General Withdrawal Order of November 26, 1934, is covered by that order,
subject to the prior rights of such lessee, and, therefore, may not be disposed
of on a subsequent scrip location until classified for such disposition.

MOTION FOR REHEARING

A sodium deposit of high-established value is situated on the

W%SW%ENE%: sec. 24, T. 11 N, R. 8 W., S. B. M., California.
To acquire this 10 acres, West Coast Exploratlon Co. filed Gerard scrip
issued under the act of February 10, 1855 (10 Stat. 849) .2 .

.3 The statute provided as follows: . -
(o * * TReese A, P. Gerard, William Gerard, and Rachel Blue, (formerly Rachel

“Gerard), the only children and heirs of J oseph Gerard, a messenger ‘of the United States
< to the Tndians, who was.killed in seventeen hundred and ninety-two, he, and they or
their heirs are hereby permltted to enter, each one of them severally, or his or their
helI'S, one sectlon of the’ publle lands, ‘without the payment ‘of ‘any econsideration for
gaid-three sections, being in full payment for the patriotic services ‘0f said Joseph.Gerard,
1ccordance: with the spmt of, the inducements authorized by President Wushing-
A be ‘held out to such persons ‘as would consent to - carry a message ‘from Fort
=i Wash‘ing‘l:on now Cmcmnatx dn: seventeen hundred and. nmety-two, to:the hostile Indians

of fhe then NorthwestTerntory" T O U At YO L

IV
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In a decision approved by Asmstant Secretary Gardner on J une 2 ‘
1947, the Bureau of Land Management rejected the application, and
the Company has filed a motion for rehearing. The Bureau’s decision
was based upon the ground that Gerard scrip is not applicable to
this tract because it is mineral land, and that disposition of the 10 acres
to the applicant with a reservation of the mineral rights to.the United
States would be inconsistent with the provisions of the act of March 4,
1933 (47 Stat. 1570; 30 U. S. C. sec. 124). In view of this, the,
decision did not consuler whether the land might otherwise be properly
classified - for disposition on scrip apphcatlon

- West Coast contends that its Gerard scrip may be Tocated on mmera,l'
lands and, consequently, that the act of March 4, 1938, is 1napphcab1e
to this situation.

Under the act of I‘ebruary 10, 1855, supm, Gerard scnp ma,y be
located on “the public lands.” But as used in that act, the term
“public lands” does not include mineral lands in Cahforma 2 The
Supreme Court has held that an act granting sections 16 and 36 of
the public lands to the State of California without speciﬁc exclusion
therefrom of mineral lands, passed only 2 years prior to the Gerard
scrip act, was nevertheless intended to exclude from ‘its operation
mineral lands Ivanhoe Mining Co. v. Keystone. Consolidated Mining
Co., 102 U.-S.. 167 (1880). . The Court discussed extensively the act
there under consideration, as well as other statutes enacted during the
‘same period, reviewed the history of the settlement of California, the
discovery of mineral wealth in that area, and the statutes and practices
relating to the-survey of these lands. It was concluded that—

¥ % % Congress, after keeping this matter in abeyance about sixteen years,
enacted in 1866 [14 Stat. 251] a complete system for the sale and other Tegulation
of its mineral lands, so totally different from that which governs other publie

l-mds as to show that it. could never have been mtended to submit them to the
ordmary laws for dlsposmg of the termtmy of the' Umted States [102 U S

©1eT, 174}

The Court’s reasomng and conclusions with respect to the statute
there under consideration are equa,lly applicable with respect to’ the
questlon of whether Gerard scrip may be located upon mireral lands
in- California. And the administrative practice has conforimed to
© this oonclusmn, as illustrated by the various precedents cited in the
demsmn approved on June 2, 1947, :

In its motion West Coast does not controvert the ﬁndlng that the
land it seeks is mineral. It does contend, however, that the act of
March 4, 1988, is inapplicable because Gemrd scrip may be located
upon mmeral land It contmues by assumlng, arguendo, that even

"2 The’ extent if any, to which Gerard serip may be applicable to mineral lands outside
the State of California is not here a matter of‘ concern.

948055—54—9
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if the act does apply, the locatlon of this scrip upon this particular
tract would not interfere with operatlons under the Federal leasing
laws. The act of March 4 1933 permits selection of mineral 1ands,r :
Wlth a reservatlon to the Umted States of the minerals which are
subject, as are those on thls tract to the Mineral Leasing Act, pro-
vided that no land shall be subJect to such selection “unless it shall
be determined by the Secretary of the Interior that such disposal
will not unreasonably mterfere w1th operatlons” undel the Mineral
Leasing Act. . :

In Caswell S. Neal, A—2414:7 April 9, 1946 (unreported), scrip was -
filed on land already, under miner al lease toa corporatlon which sought
surface ownership, it appeared, to enable it to protect its mining
cperatlons and the necessary structures it had erected in connectlon--
with the mining activities. The Department there said:

Whlle it may be advantageous to the corporatmn to secure a fee title to these
lands, this advantage cannot. hold sway over the interest of the public in
assurmg that future mining operations on this tract will not be 1mpeded by
adverse holders of the surface title: It'is true that-the buildings and struc-
_tures-of ‘the corporation used in:its mining operations ‘at present occupy a -sub-
stantial part of the lands sought * *..*; but it must be remembered that
the corporation pursues its business upon these lands only by reason of a lease:
The granting of the application * * * would enable the passing to.the cor-
poratmn of a permanent interest in the lands which, so long as-the corporatlon
might hold the lease, would not be adverse to such rights as'it may possess
to the minerals on the land or inteérfere with its operations thereon. Should
a situation- arise, however; whereby the lease’ of the minerals on these lands
were granted to others than this paltlcular corporation or its successors in inter-
est, the adverse situation referred to by the Geolo%cal Survey would be. readily::
apparent. In the 1nterest of protectmg future mmmg operatlcns on this 14H4
from- interference by possible adverse holders of the gurface title, the apph-
cationg *. % *  ghould be denied. :

The same reasons are applicable to the present s1tuat10n, especially
“ since. West. Coast at the present time has no rights .whatever in the
minerals here involved, and the probability of its being the successful
bidder at a future. cﬂ'erlng of a lease of the land is purely speculative.

Utah Magnesium Oorporation, 59 T. D, 289 (1946).

. West Coast also contends that the land is not subject to classifica-
tion under section 7 of the Taylor Grazing Act (48 Stat. 19797 49
Stat. 1976; 43 U. S. C. see. 315%), because this 10 acres was under
a-mineral lease at the time of the issuance of General Withdrawal
Order No. 6910 of November 26, 1934, and the withdrawal order by

its own terms was “subject to. ex1st1ng vahd rights.”

Among other matters, section 7 provides that the lands w1thd1awn»
by Executive Order 6910 of November 26, 1934, may be classified by
the Secretary as suitable for dlsp0s1t10n under outstanding “serip-
rights and be opened, pursuant to such’ classification, to acquisition
under the appropriate land laws. Because the withdrawal order was
‘ “qub] ect to existing valid rlghts” and because at the time of the issu-
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ance of the w1thdrawa1 order this 10 acres was under a mmelal le‘tse
which has since been terminated, West Coast contends that the Tand
was never withdrawn by Order 6910-and consequently is not subject
to classification under section 7 In the first place, the :mineral lease
then outstanding: was not held by West Coast so that the rights, if
any, to be protected were not those of West Coast. In the second
place, the Department has consistently held that the order does ‘‘cover
all lands which might-become vacant, unreserved, and unappropriated -
during the life of the order.” -Op. Sol., 55 1. D. 205; 207, 208 (1935).
Consequently, upon the termination: of the outstandmg mmeral lease,
the order attached fully to- this 10 acres and brought them into the
orblt of section 7. :

* Since the land. is rich in- mmemls subject to- leasmg under the

Mlneral Leasing Act, supra, and: since the Mineral Leasing: Act.pro-
vides an orderly: scheme for the extraction of minerals under proce-
dures which safeguard the public interest in the fruitful exploitation
of this natural wealth, it is not appropriate to classify this tract for
disposal under any land law which would enable one not, the mineral
- lessee to interfere with or impede the extraction of the minerals.

- West Coast also states that it was entitled to a hearing before the
Bureau of Land Management. = But no statute or regula,tlon requires
that.it have an oral hearing in connection with its application. More-
over, there is no substantial material issue’of fact, for the assumption
of the decision is that the surface owner would have the power to

_interfere with and impede the extraction.of minerals and any lease
issued hereafter. - And this fact cannet reasonably be contreverted.
Moreover, on this motion, West:Coast has fully exercised its privilege
to present in writing all facts and arguments favorable to its p051t1on _

_The motion for rehearing is denied. ~ '

- Oscar L. CI—IAPMA\I,
Aotmg ;S’eofretarfy

RECESS APPOINTMENT—NEXT SESSION  OF THE SENATE

_Appointment of Dr. James Boyd as Director of the Bureau of Mines.

A “Recess of the Senate,” durmg which the President. 1s authonzed by .the

" Constitution to make appomtments fo positions’ 1equ1rmg Senate confirma-
tion, means any- substantial period of time when no meetmgs are held by
the Senate and that body is not available to receive communications from
the President and to give its advice and consent with respect to nominations.

The Constitutional phrase “Vacancies. that may happen during the Recess of
the Senate” means “vacanexes that may happen to ewist during the recess
of the Senate” and not ‘“vacancies that may happen to occur during the
recess-of the Senate.” ‘

The “next Sessxon” of the. Senate atter a recess appomtment has been made
“by the President is the next occasion. 'when the Senate 1eassembles for the
t1 ansaction of business.
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To TaE SECRETARY

. This responds:te your oral request of this mormng for an opinion
upon the question of when the present appointment of Dr. James
Boyd as Director of the Bureau of Mines is scheduled to expire, and -
upon the related question of when a new nomination for the filling of
this position must be submitted by the President to the Senate.

" The- circumstances surrounding the appointment of Dr. Boyd as
Director of the Bureau of Mines, a position which is filled through
the process of a nomination by the President and confirmation by the
Senate (30 U. S. C. sec. 1), may be summarized. as follows: The First
‘Session of the Eightieth Congress convened on January 8, 1947, and
regular meetings of the Senate were held thereafter until J uly 21, 1947
On March 7, 1947, the President submitted to the Senate the nomina-
tion of Dr. Boyd to succeed Dr. R. R. Sayers as Director of the Bureau
of Mines (93 Cong. Rec. 1807). Dr. Sayers’ resignation was subse-
quently effective on July 13, 1947, and the position of Director of the .
Bureau of Mines thereupon became vacant. No action upon Dr.
Boyd’s nomination was taken by the Senate prior to its adjournhment -
on July 27 in accoérdance with a resolution which provided that the
Congress should “stand adjourned until 12 o’clock meridian on Friday,
January 2, 1948,” or until such earlier date as. might- be jointly de-

" -termined by the ‘President pro tempore of the-Senate, the Speaker

of the House of Representatives, the majority leader of the Senate,
and the majority leader of the House of Representatives (93 Cong.
Rec. 10400, 10407). On August 26, 1947, the President, exercising his
~ power to make recess appointments, appointed Dr. Boyd to be Director
. of the Bureau of Mines “until the end of the next session of the Senate
of the United States and no longer.” On November: 17, 1947, the
Senate reassembled pursuant to the President’s proclamation of
October 23, 1947, declaring that “an extraordinary occasion requires
the Congress of the United States to convene at the Capltol 1n the city
of Washington oh Monday, the 17th day of November 1947 ~* * *7
(98 Cong. Rec. 10564.) .
~In connection with this. case, cons1derat10n must be glven to the
thlrd clause of Section 2 of Article IT of the Constitution of the United
States, and also to Section 56 of Title 5 of the United States Code.
The provision of the Constitution mentloned in the preceding para-.

graph ‘states that— :

The President shall have Power to fill up all Vacancies that ‘may happen during
the Recess of the Senate, by grantmg Commissions Whlch shall exp1re at the
End of their next Session.

Section 56 of Title 5 of the United States Code provides that—

No money shall be paid from the Treasury; as salary, to any - person appointed
during the recess of the Senate, to fill a vacancy in-any existing. office, if the
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ifacancy existed while the Senate was in session and wais by law required ‘to be
filled by and with the advice and consent of the Senate, until such appointee
has been confirmed by the Senate. The provisions of this section shall oot
dpply: * % % if, at the t‘mie of the termination of the session of the Senate,
a nomination for such:office,. other than the nomination of a person appointed
during the preceding recess of the Senate, was pending before thée Senate for its
advice and comsent * -*. .*: Provided, That a nomination to fill such .
vacancy ¥ * . * shall be’ submitted to the Senate not later than forty days
after. the commencement of the next succeedmg session of the Senate.

It will be noted that the Congress did not adjourn sine die on
July 27, 1947, but instead adjourned to a day certain, unless the -
principal officers of the two Houses (or the President) should notify
the members to reassemble at an earlier date. Consequently, from
. the standpoint of the ¢ongressional system of numbering sessions, the

- First Session of the Eightieth Congress did not end on July 27, and
the proceedings which began on November 17 are regarded as a con-
tinuation of the Flrst Session of that Congress.

It is necessary to decide, therefore, whether the perlod between the ‘
adjournment of the Senate on July 27 and its reassembhng on Novem-
ber 17 constituted a “Recess of the Senate,” within the meaning of that
phrase as used in the third clause of Section 2 of Article IT of the Con-
stitution. In 1901, the Attorney General expressed the opinion that
‘the word “Recess,” as used in the Constitutional provision under con-
sideration, means the period between the final adjournment sine die of
Congress at the end of one numbered session and the beginning of the
next numbered session, and he accordingly held that a recess appoint-
ment could not properly be made under this provision of the Con-
stitution during an adjournment of the Senate from December 19,
1901, until January 6, 1902, for the holiday season (23 Op. Atty
Gen. 599). In a subsequent opinion, however, the Attorney General
held that an ad]ournment of the Senate from August 24, 1921, until -
‘September 21,'1921, in the course of a numbered session of Congress
constituted a “Recess of the Senate” during which the President might '
make recess appointments to vacant positions requiring Senate con- .
firmation. - The Attorney General in this instance expressed the view
that any absence of the Senate for a substantial period of time “so
that it cannot receive communications from the President or partici-
pate as a body in making appointients” constitutes a recess “from
the standpoint of the. President’s. power under the Constitution to
make recess appointments. He went on to say that “the President
is necessarily vested with a large, although not unlimited, discretion
to determine when there is a rea,l ‘and. genuine recess makmg it im-
possible for him to receive the advme and consent of the Senate.”
(83 Op. Atty Gen. 20, 25.) ' L

The later view of,the Attorney General appears to be the proper. -
one, because otherwise the Congress, by carefully wording an adjourn-
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ment resolution so as virtually to eliminate any lapse of time between -
the official end of one numbered session of Congress and the official
. beginning of the next numbered session in a sltuatlon where it is ex-
pected that the two Houses actually will not hold any meetmgs over a
period of several months, could prevent the effective exercise by the
President of his Constitutional power to make recess appointments.
I conclude, therefore, that the absence of the Senate from July 27
until November 17, 1947 constituted a “Recess of the Senate,” within
the meaning of this- phrase as used in the thlrd clause of Section 2,
Article IT, of the Constitution. = .
Another problem that arises is whether the vacancy in the position

of Director of the Bureau of Mines, which occurred on July 18, 1947,

-and prior to the adjournment of the Senate for the extended perlod
previously mentioned, falls within the category of “Vacancies that
may happen during the Recess of the Senate.” This Constltutlonal
phrase has been construed to mean “vacancies that may happen to exist
during the recess of the Senate” and not “Vacan01es that may happen
fo occur during the recess of the Senate.” (1 Op. Atty. Gen. 631.)
‘Consequently, the vacancy in the position: of Director of the Bureau
of Mines is one that “happened” during the recess of the Senate, in
the Constitutional sense, although it occurred prlor to the beginning
of the recess. :

. We turn now to a consideration of the meanmg of the WOI‘d “Ses-

sion,” as used in the Constitutional provision which indicates that
recess appointments expire at the end of the “next Session” of the
‘Senate, and as used in the statutory provision which requires that a
nomination for a position. theretofore filled by a recess appomtment
must be submitted to-the Senate not later than 40 days after the com-
mencement of the “next succeeding session of the Senate.” If, as we
. have previously concluded, a recess of the Senate is any substantm,l
period of time during which the Senate holds no meetings and, conse-

quently, is not available to receive communications from the Presi-

dent and to give advice and consent with respect to nominations, it
‘follows, I believe, that the “next Session” or the “next succeeding ses-
sion of the Sénate” following a recess is the next occasion when the
Senate has reassembled for the transaction of business and is available
to receive communications from the President and to give its advice
and consent with respect to nominations., In ‘other words, if the word
““recess,” as used in the Constitutional and statutory provisions under
consideration, does not necessarily mean the period that intervenes
between numbered sessions of Congress, then the phrases “next Ses-
sion” and “next succeeding session of the Senate,” as used in such
provisions, do not necessarily refer to the next numbered session of
Congress. (But see Gould v. United States, 19 Ct. CL 593 (1884).)

' It is my opinion, the1 efore, that the proceedmgs of the Senate which.
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beaan on November 17 constltute, with respect to Dr. Boyd’s recess
appomtment as Director of the Bureau of Mines, the next session of
the Senate within the meaning of the third clause of Section 2, Article
II, of the Constitution, and within the meaning of Sectlon 56 of
Tltle 5, United States Code. Accordingly, I believe that Dr. Boyd’
present appointment as Director of the Bureau of Mines will expire
at the time when the regular meetings of the Senate which began on
November 17 come to an end and the next recess of the Senate begms,

- and that the President must submit a nomination regarding this po-
51t10n to the Senate not later than 40 days after November 17

Mastin G. WarTE,
» : Solicitor. -
JACK A. MEDD '

A-23951  Decided December 26, 1947 -

Private Exchange—Public. Water Reserve—Grazing ILeases—Unlawful
Enclosure—O0wnership of Water on Public Domain. ‘ -

An application Tor a ‘private exchange under section & (b) of the 'Caylor
Grazing Act is properly: rejected ‘as not being in the public interest where
the selected land is.in a public water reserve and-contains a spring which
is valuable.to the public and is necessary for proper use of the ad_]ommg )
Federal range.

- Under section 10 of ‘the Stock-Raising Homestead Act, a public water reserve
‘must be kept open.to public use. Any enclosure of a public water reserve
is a violation of the Unlawful Inclosures Act and, if accomplished by the
holder of a grazing lease on the ‘surrounding Federal.range by an enclosure
-of the leased land, is also a violation of the terms of the grazing lease.

A grazing lease will not be granted for land in a public water reserve where
the land in the reserve is-rocky and.of littleé use for grazing.and it is ob-
~vious that the lease is sought solely for the purpose of gamlng control

- over the water in the reserve. : :

Sectlon 10 of the Stock-Raising Homestéad Act authonzes the. Teservation not
only of .public land containing water holes and springs but of the unap-
propriated water in the springs and water holes. Consequently, where a
water reserve ‘has been created, the nonnavigable: water’ thereon which was
unappropriated at the time when the reserve was c1eated is not subject to

.appropriation under State water laws, and any permit issued by a State

- for the appropriation of such waters is ineffective.

< The Department of theé Interior adheres to the posmon ‘taken’ by the execn-

.. tive branch of the .Government in the case of Nebraska v. Wyoming concern-
ing the questlon of the ownership and control of the unapproprlated non-
nav1gable waters on-the public domain.- :

APPEAL FROM THE GENERAL iLAND OFFICE®

. Jack Medd, of Skull Valley, Yavapai County, Arizona, has appealed
from a décision by the Commissioner of the Greneral Land Office made

"1 Effective July 16, 1946, the General Land Office and the Grazing Service were abolished
and their functions were transferred to the Bureau of Land Management, by Reorgamza-
tion Plan No. 3 of 1946 (11 1. R. 7875, 71876 T7776).
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on May 5, 1944, in Phoenix 080448 an apphoatmn by Zack and Pear1
Kelley of Congress, Arizona, for an exchange of certain Arizona lands.
The Commissioner granted Medd’s petition that he be substituted for
the Kelleys as the party in interest but held the application for re-
jection and denied the petition for restoration of the selected lands
from Public Water Reserve No. 107 as being an attempt to secure
control of the water and exclude the public from the use of it. '
The case record is involved. Pertinent facts are as follows: The
Kelleys on January 8, 1942, filed a private exchange application under
section 8 (b) of the Taylor Grazing Act of June 28, 1934 (48 Stat.
1269), as amended by the act of June 26, 1986 (49 Stat. 1976; 43
. U. 8. C. sec..315g), offering as base NE%SW% sec. 20, T. 27 N., R.
20-°W., G. & 8. R. M., Arizona, in Arizona Grazing Dlstrlct No. 2.
In exchange therefor they selected land outside a grazing district, a
40-acre tract described as T. 10 N., R. 5 W., G. & S. R. M., Arizona, sec.
24, NE14,SE1;. This selected land is in Yavapai County, Arizona,
about 6 miles east of Congress Junction and 8 miles north of the
mining town of Stanton, in a district in the Weaver Mountains which
has been the scene of considerable placer mining and in which miners
and prospectors are still active. The tract is traversed from north-
east.to southwest by Antelope Creek, an intermittent stream tributary
to the Hassayampa, which flows into the Gila about 50 miles southwest
of Phoenix and by way of the Gila joins the Colorado at Yuma. The
 tract contains aspring known as Walnut Spring, and is part of Public
Water Reserve No. 107:2 -
The record also shows that 2 years after the Kelleys made this appli-
2 Interpretation No. 160 of April 8, 1932, deﬁr;ed the SE of sec. 24 as withdrawn from
entry by the Bxecutive order of April 17, 1926, and as reserved for public use as part .of
Public Water Reserve No. 107.. Later in 1982, this quarter section wasg reinvestigated. -
The field report of November.7, 1932, stated that one of the forties, namely, the NW14SE1L4
sec. 24, wis “devoid of water, its southeast corner merely touching the bank of Antelope
Creek.” Accordmgly, upon the advice of the Geological Survey, Interpretation No. 180

of ‘March ‘16, 1933, revoked that part of Interpretatlon No:. 160 which affected the
NW1,8BY sec. 24.

-~ In consequence of Interpretation No 180, the public water reserve in sec. 24 has from
March 16, 1938,. to date comprised only 120. acres, the NE48R14, the SE14SE4, and
the SW1, 8B, instead of:the 160 acres originally withdrawn. It was the exclusion of
the fourth forty, NW14SE14; from the reserve because it containéd no water which made
it possible for that subdivision 2 years later, on June 6,1935, to be included in the home-
stead entry of Manuel Van Cleve, Phoenix 069420, later sold by Van Cleve to Pearl Kelley
and by her to Jack A. Medd, appellant herein.

For additional details as to both the water and the mineral claims on SEl sec, 24,
see Phoenix 069420, the Manuel Van Cleve stock-raising application (January 3, 1931).
This was in conflict with the mining claims of W. H: Spangle and.G. R. Neil, namely, the
Antelope and Rich Gulch placer, and two-lode claims, the Evening Star and the Ironeclad.
A third lode claim, the Laura Ella, was located on the SW148EY, subsequently to Van
Cleve’s application (January 3, 1931).

‘See field report of June 27, 1942, in the Kelley-Medd ﬁle, Phoenix 080448, for statement
that on.June 10, 1940, G. 8. Neill located a lode claim, The Cardinal, on the" NE%SE%
sec, 24,
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cation, J ack A. Medd on J anuary 6, 1944, filed w1th the Unlted States
land oﬂice in Phoenix a petition for substltutlon of hlmself for the
Kelleys as party applicant in 080448 and with it a formal consent by
the Kelleys to such substitution. As reasons, Medd set forth that the
Kelleys had sold him their ranch property of 200 acres (NE,-
- NW14SE1j sec. 24) adjacent to the forty here selected (NEYSEY,
sec. 24), and that by special warranty deed, executed on November 30,
1948, and recorded on December 22, 1943, they had also conveyed to
“him the base land offered herein.

Medd also filed a general warranty deed and 1ehnqulshment of the
* base to the United States and a continuation of the abstract of title
thereof not to the date of Medd’s application but only to February 26,
1943, Further, on January 14, 1944, Medd filed with the General
Land Office a copy of the State’s assighment to him of Water Appro-
priation Permit No. A-1667 granted in pursuance of application
A-2501 by Zack Kelley. This copy bore a typewritten endorsement,
readmg “All rights under this permit are assigned to Jack A. Medd.
Approved December 22, 1943. - (s) O. C. Williams, State Land Com-
missioner.” Attached Was' the Commissioner’s certificate under seal
that the copy of the permit was correct. ‘

The record further shows that.besides these properties Medd had’
also ‘acquired all the other Kelley interests in the immediate neigh-
borhood of the public water reserve in sec. 24, These holdings con-
sisted of certain grazing leases and the stock-raising homestead of
Zack Kelley in sec. 20 in the range to the east.? They were all men-
tioned in the Kelley papers and afforded the basis for the Kelley peti-
tion. The Kelley statements concerning them, having been allowed to
stand without alteration upon Medd’s substltutlon make an integral
part of this case.

-Among the papers filed Wlth the Kelleys exohange apphca,tlon Was
an affidavit of December 27, 1941, petitioning for restoration to the
public domain not merely of the selected tract but of all three forties
in sec. 24 then remaining within Public Water Reserve No. 107 'under
Interpretation No. 160.# The Kelleys stated ‘that at their request

the State of Arizona had, on September 8, 1941, included SE14SE1,

and SW%SE%: sec. 24 in a State exchange application, Phoenix
080231, in order that the Kelleys might eventually lease this land from

© 8T, 10 N., R. 4 W., G.. &S, R. M., Arizona. Phoenix 070747, first stock-raising Hotne- .

stead entry, allowed September 29, 1931 was relinquished May 19, 1932, Phoenix 076302,
second stock-raising homestead on unsurveyed land, claimed to have been ‘settled on May
.20, 1932 application: filed: August 8, 1940; entry allowed October 28, 1940 ﬁnal cer-
tificate January 2,1941; Patent No. 11113860 issued May 19; 1941,
+ See footnote 2, supra.
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the State for grazing.® The record attests the State’s cooperation in
this matter. On January 8, 1942, the day when the Kelleys filed their
private exchange apphca.tlon' the Arlzona Land Commissioner advised
the register at Phoenix that the Kelleys’ petition for restoration: of
the lands in the water reservé was being filed for the State as well as
for the Kelleys personally ; that the State, havmg found that its 80-
acre selection in sec. 24 was within the water reserve, desired its
restoration; that it was, therefore, transmitting a certified copy of the
Kelley request for restoration of the whole reserve and was asking that
said petition bave. due consideration in conneetion with the State’s
application, as well as with that of the Kelleys. -

. This pet1t1on, seekmg as it does the restoration of the whole re-
serve, gives considerable information concerning the Kelleys’ holdings
in the area and the relation of these to the reserve. According to its
statements, the Kelley control, now that of Medd, extends to about
8,200 acres which completely surround the public water reserve. This
block comprlses 840 acres of owned land, 7,200 acres of United States
land in grazing leases under section 15 of the Taylor Grazing Act,
and 160 acres of State-owned land under lease from the State. Fur-
ther, this block of 8,200 acres is completely enclosed. On the north
and east there is a high rim rock, forming a natural fence, and on the
south and west there are fences of 4 and 7 wires which tie to the rim

-rock. Hence, the Kelley-Medd papers say, “this entire block is now
in the[ir] exclusive use and occupancy.” Further, the entire water
reserve “has now. become isolated as-to use by any other livestock
operator in this locality,” its waters being “available to them [the
Kelleys] only.” '

With further reference to the water reserve, which thus seems to
have been made an enclave within the Kelley-Medd domain, petitioners
declare. that its three forties are rough and rocky, with little vegeta-~
tlon, and are therefore of little value as a grazing unit. They also
say that the tracts are traversed by a “dry wash” and about this Wash
that—

Cuttlng through at approx1mate1y right angles to the bed of the Wash are in-
trusive rocks or dykes which form natural dams to the underground waters of the
wash, bringing the waters to surface at two’ points, one on the NE¥%SEY and

the other on the SW4SHI, said Section 24, ‘and forming surface springs, the
seep from which flows on down the bed of the wash and eventually sinks into

5 Departmental records show ‘that-these exchange applications by the Kelleys and: the.
State had been preceded by an unsuccessful effort by the Keleys to gain control of all
the lands in the: Water reserve by means of a grazing lease from the United States. In
Phoenix 078931, filed- October 5, 1988, . Pearl Kelley had applied to lease an area of 1,720
acres which included this reserve. On February 7, 1989, the General Land Office rejected
the application as to the 120 acres in sec. 24 on the ground that they were in Public Water
Reserve No. 107 and therefore were not subject to lease. Mrs. Kelley took no appeal but

- later adopted a different method for acquiring the desired éontrol, namely, the making of
the two exchange applications, the one by the State, the other by her hushand and herself.
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the sands, and in wet times this water ﬂows .onto lands leased by your petL—‘
tioners under Section 15 of the Taylor Act.

These waters pet1t10ners say—

S -are soft and good for domestic tuse, and: it is for this partmular‘
reason that.the title to the NE%SE% and the water is desired by your peti-
tloners Bk
Water otherwise avaﬂable to them for domestlc use, they say, comes
from a highly alkaline well on the NW14SEY, of sec. 24, where since
1937 they have maintained their ranch headquarters.®

The record further shows that on August 21, 1941, Zack Kelley ﬁled’
with the Arizona Water -Commissioner two appheatmns (A-2500
and A-2501) for permits to appropriate water from Antelope Creek
in the water reserve. Both applications were approved on October
10, 1941. Permit A~1666 allowed Kelley to appropriate 2,000 gallons
per day for stock-watering purposes from -Bluff - Sprmg in" the
SW14SE1, of sec. 24, the water to be used on that same tract in the
reserve. Permit A—1667 allowed him to appropriate 2,500 gallons
per day for domestic use and 50 gallons per day for stock watering
from Walnut Spring in the NE14SEL, of sec. 24, both those uses
to be at the ranch headquarters in the NW14SE1/ of sec. 24.

The permits provided that the construction of the diversion and
other works should be begun before October 10, 1942. Tt appears,
however, that the works were not only begun but were practically com-
pleted in about 2 months after issuance of the permits and before
December27, 1941, for the petition for restoration sworn to on Decem--
ber 27, 1941, states that the diversion works under both permits had
already been installed. About permn; A-1666 for Bluff Spring lo-
cated on land selected by the State i in its exchange apphcatmn, the
petition said: ‘

* % # Under this permit a concrete box 3 feet- by 8 feet by 2 feet has
been installed and the water piped from this diversion box to a concrete trough
13 feet by 2 feet by 1 foot, at a cost of $150. [Itahcs supplied.]

About permit. A-1667 for Walnut Sprmg in the Kelley selection, the
petition said: »

#. % % Tnder this permit a cement dam has been constructed on top'of the
dyke 40 feet long, 4 feef high and 18 inches- thick - and is dug out on the north
end to a depth of 4 feet to bed rock at a cost of approximately $450. At this
time [December 27, 1941] the pipe connection has not yet been made to convey
the ‘water to the house for domestic use as it is very difficult under present

conditions to secure the pipe but Jjust as soon as it can be purchased this 1nstalla-
tion will be made. - [Ttalics supplied.]

" 6 Thijs forty is that Wh'i‘ch; vlras excluded from the public water reserve and later became
part of the-200-acre homestead-patented to- Manuel Van Cleve on. June 6, 1935, Phoenix
069420, and sold to Mrs. Kelley in 1937." See footnote 2, supra.
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Mr. Medd’s papers show that long before the Kelleys sold thelr inter-
ests to Medd the difficulties of obtaining materials had been overcome
and the water had been piped to the Kelley ranch houses. :

Having made - these showings concerning their ‘water rights, the
Kelleys then prayed that Interpretation No. 160 of Public Water
Reserve No. 107 be revoked and that NE14,8El,, S14SE1, sec. 24,
T.10N,,R.5W.,G. &S. R. M., Arizona, be restored therefrom. They
asserted that they and their predecessors in interest had used this tract
of 120 acres and utilized the waters thereon for 15 years or more;
that they were the only ones who could possibly use the slight quantu',y
of water flowing thereon or who would keep these watering places in
~ usable condition since there were no other parties who could use the

waters or who could have ingress or egress to or from said tracts or
an interest in maintaining the watering places. * For this reason, they
urged, these tracts should be restored from the reserve “so that title
may pass from the United States and your pefitioners be protected in
their investment.” Especially should the restoration be made since
petitioners have for several years either leased or owned all the sur-
rounding lands, and ¢ke purpose for which swid zfmcts were set aside
o longer emists. . [Italics supplied.]

On these several papers the Commissioner of ‘the General Land
Office acted adversely.  In his decision of May 5, 1944, he stated that
the “dry wash” referred to is the bed of Antelope Creek which con-
tains water along its course for 9 months or more during the year.
Further, he observed that in the vicinity there are many miners and
prospectors who with their horses, burros, or other animals, have a
right to use the water in this public water reserve, and that the
exchange application appeared to be an attempt to secure control
of the water and exclude the public from the use of it. Accordingly,
he denied the petition for restoration of the NE1,SEY, sec. 24 and
held the Kelley-Medd exchange application for rejection. -

As to the State’s interest in the Kelley petition and its prayer for
restoration of the tracts sought by the State for the ultimate benefit
of the Kelleys, the Comrmssmner appears to have found it unneces-
sary to comment. For on June 15, 1942, the State had withdrawn its
selection of these tracts from its exchange -application, Phoenix
080231, However, certain facts connected with" the States action
* are not without bearmg on the instant case. » 7
It appears that on January 5, 1942, the Commissioner had found
the State’s application defective and had called for affidavits as. to
- springs and water holes and as to possible claims-under the mining
laws. " A water affidavit was then made on January 22, 1942, by Zack
Kelley and J. D. Taylor: This stated that the land contained— .

*. % * g spring the waters of which have been duly appropriated under
the laws of the State of Arizona, and permit No. A-2500 issued therefor to one
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of your aﬂiants, Zack Kelley, and th,e said’ sp1 mg is not used by the publw
[Itahcs supplied.]
' Thls aﬂida,wt was accepted by the Commlssmner
" A mineral affidavit, also made on J. anuary 22, 1942, but by Zack
Kelley alone, was 1n ch1ef part as follows: o
Zack Kelley ; ® *. says that - * % part of. said land. is claimed
unde1 the mlmng laws but the land in itself is non-mineral in character and the
lmmng claim,” in the opinion of affiant, was located thereon purely to cover
the spnng thereon, the waters of which- have been duly appropriated by your
‘affiant under the laws of the’ State of Arizona, and permit No. A-2500, to appro-
priate the waters of said 'spring has been issued to your affiant. :
‘This affidavit the Commissioner found defective since it did not state
‘whether the land was being occupied’ or worked under the United
States mining laws. He therefore called upon the State to supply
this information in accordance with 43 CFR 147.7, stating that if the
tract was actually occupied or worked for mmerals when the selection
“was filed on September 3, 1941, it was not subject to selection. Roos v.
“Altman et al., 54 I D. 47 (1932) Amsworth 00pper Uo v. Bex, 53
1.D. 382 (1931). ‘
- The State asked for time to make further examination of the land
and received an extension until J uly 1, 1942. However, it submitted
no additional evidence. Instead, on June 15, 1942, it asked leave to
withdraw the selection from: its application. The leave was granted
‘and the State’s application for the 80°acres in the reserve was finally
‘rejected on July 16, 1942. There is nothing in the record to indicate
why the State pursued this course, but it is not to be overlooked that
it may have found the lode claim being worked and may have con-
cluded for this or other reasons that it was vain to press its choice.
On July 24, 1944, Medd filed an appeal from the Commissioner’s
decision in his case, asking for its reversal and for issnance of patent
to ‘the selected tract.  He says that the decision correctly stated the
facts in the case, but his specifications of error, 11 in all, in effect deny
most of what he acknowledges to have been correctly stated. His
points, although not very systematmally or clearly presented are
perhaps meant to be as follows:
The Commissioner should have held-— =
1. That the selected tract is not within the purv1ew of the Executlve
_order of April 17, 1926, and is not included in Public Water- Reserve :
No. 107 but is unreserved public domain subject to patent. '
2. That this application does not attempt to gain control of the
water and exclude the public from 1ts use, for the hnd and the water

T Presumably this was “The, Cardinal,” -a-lode claim located June 10, 1940 by “G. 8. »
Neill, according to field report in this case, Phoenix 080448, Cf. G. R. Neil, mineral
claimant, footnote 2, ’ :
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are not so situated as to serve a public purpose, being within the ex-
~ ‘clusive range of appellant. o B

3. That although throughout Arizona as in other Western States
there are roving miners, prospectors, and itinerants, and also animals
such as wild burros and horses roaming at large, theré are no miners

. or prospectors in this vicinity with burros or other animals, and that

. the Government cannot find any such persons with their animals tra-

- -versing any part of appellant’s small range and attempting to inter-
fere with his water and water rights. L -

4, That by refusing to patent the lands on which these waters are
situate the United States indirectly and unlawfully interferes with

 the ‘State’s unlimited right to dispose of these nonnavigable waters
and also prevents appellant from protecting against contamination .
and pollution the waters which the State has given him the legal
right to apply to the domestic purposes of 10 persons on his -adjacent
ranch and to the watering there of some stock. : :
- In his argument on these points, Medd, first, repeats the facts set
‘out in the petition for restoration. He describes the extent of the
Kelley-Medd holdings in this area; their “complete” enclosure of
the reserve ; Medd’s water rights in'the “dry wash” of Antelope Creek;
his need for the soft waters of Walnut Spring for domestic use by 10
merbers of two families at his adjacent ranch headquarters; and his
‘need for title to the land (1) to enable him to protect his investment
in the diversion works, and (2), in' the interest of the health of his
- family and employees, to safeguard the spring waters from con-
tamination and pollution. ., ,

Second, appellant says that the NW14SE1} sec. 24 was restored
from the water reserve in order:that it might be included.in the entry
of Manuel Van Cleve,; the Department specifically holding that the
Executive order of April 17, 1926, did not apply to it. He asserts that
the circumstances in this case are no different, and that the Depart-

-ment should not show discrimination by refusing to restore and patent
_this tract as it did the other. o . '

Third, appellant contends that the water in question is owned by
the State of Arizona; that appellant and his predecessor in interest
had a right to appropriate it ; that under Revised Statutes, secs. 2339
and 2340, their right vested and is fully protected ; but that by refusing
- o patent to appellant the land containing the water the United States

is illegally, arbitrarily, and unjustifiably preventing appellant from
_doing the very thing which State law entitles him to do, namely,
_enjoy the beneficial use of this water and protect it from pollution.

Fourth, in the Commissioner’s-point that Medd seems to be- seek-
“ing “to secure control of the water ‘and exclude the public from use

'8 Footnote 2, 8uprd.
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of 1t ” appellant ﬁnds a claim by the Umted States that it. owns Wa,ters
Whlch belong to Arizona and.that it can prevent the use of waters
legally appropriated by refusmg to patent the land containing them.
This-appellant finds capricious and- ridiculous, opposed to the deci-
sions of the Department the Supreme Court and the. State courts
alike.

He says that a State permit and water-right certlﬁcate glvmg '
appellant exclusive use, occupancy, and possession of this water?®
necessarily excludes the public from the use of it and that that is
the purpose of the appropriation. He adds that his appropriation
does not cover all the waters of the creelt and that the public may
therefore appropriate and use the water for miles up and down the
creek; further, that if appellant-fails to apply his whole appropria-
tion to a beneficial use, the public may: use the unapplied portion.
All these matters, he says, are governed by the laws of Arizona and
with them the United States has no concern. According to Edwards -
et ol. v. Sawyer, 54 1. D. 144 (1933),“The Department has repeatedly
decided that it is without jurisdiction to determine the question as
to the right to water, that being a matter solely within the. province
of the State courts.” On this ground alone, he says, this arbltrary
decision should be set aside. .

Fifth, appellant quotes from decisions and statutes numerous pas—
sages to which he refers as sustaining his contentions. Some of
these extracts corlectly state several elements of the appropriation
doctrine and require no comment here. The rest are irrelevant, being
drawn from cases with distinguishing features the Signiﬁcance of
which appellant has overlooked. - Hence, the brief in all its parts
not only affords appellant no support for his position but miscon-
celves the basic principles: governing State and Federal rights to
water on lands of the United States and therefore m1s1nterprets the
determining facts, ' : :

Concerning the specifications of error ass1gned there is no ground
for the first point, namely, that the selected tract is-not in the public
water reserve and is therefore unreserved land; subject to patent.
Nor does any reason appear why. if this contention were valid appel-
lant should have filed a ‘petition for the restoration: of the tract from
the public water reserve or why facts admitted and used in the petition
should be denied in any part of the appeal. . ,

-The facts are that on. April 17, 1926, the Pr931dent ereated Pubhc
Water Reserve No. 107 by’ an order of withdrawal Worded as follows:

Under and pmsuant to the plovmwns of ‘the det ‘of - Congress approved June
25, 1910 (36 Stat. 847), entitled “An act to authorize the Pres1dent of the

90ther parts of ‘a rather confuséd argument 1nd1cate that appellant: here means a
permif-for the exclusive use not:“‘of thls water” but of a certain amount of this ‘water;
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United States to make withdrawals of public lands in eertain cases,” as amended
by ‘act of Congress approved August 24, 1912 (87 Stat.; 497 }, it is hereby ordered
that every smallest legal subd1v1smn of the publie land surveys which is vacant
unappropriated unreserved. public land and contams 'a spring or water hole,
and all land within one quarter of a m11e of every spring or water hole located
on unsurveyed pubhc 1and be, and the same is he1eby, withdrawn from settle-
ment “location, sale, or’ “entry, ‘and reserved for publi¢ use in accordance with -
the provisions of Sec.. 10 of the aet of December 29 1916 (39 Stat., 862), and in
aid of pending leglslatlon

The apphcable part of section 10 of the act of December 29, 1916
(39 Stat. 862, 865;43 U. S. C. sec. 300),prov1des

That Iands contalmng water holes or other bodies of water needed ‘or used
by the pubhc for watelmg purposes shall not bhe designated under this Aet but
may be reserved under the provisions of the Act of June twenty-fifth, nineteen

- Hundred and ten, and such lands heretoforé or hereafter reserved shall, white
) i"eserved be kept and held open to the public use for such. purposes under
such general rules- and regulatmns as .the Secretary of the Interior may

* - preseribe: *w

« Subsequently, by Interpretatmn No. 160 of April 8, 1932, the with-
drawal was ordered to be construed. as in part descrlbmu the whole
of SE14 of sec. 24, this being traversed from northeast to southwest
by -Antelope Creek and containing two springs, Walnut Spring in
NE1,SEY, and Bluff Spring in SW14SEL4. - A later Interpretation,
No. 180, of March 16, 1983, ordered the withdrawal modified by elim-
ination from it of NW14S E% sec. 24, that forty having been found
- to be “devoid of water, its southeast corner merely touchmg the bank
of Antelope Creek.” :

At no other time has there been any change in the Wlthdrawalc»
affecting the SE14 of sec. 24. Accordingly, the three other forties of
this quarter section, namely, NE14SE1j containing Walnut Spring,

W%bE% containing Bluff Spring, and SE14SE1}, not containing
a spring but crossed by the:.creek bed, all continue to be part of Public
Water Reserve No. 107 and are deemed in Jaw to have been withdrawn
on April 17, 1926, the date of the Executive withdrawal order. - All
three tracts therefore are reserved lands. None of them is public and
none is open to disposal.

- Nor in refusing to restore this tract from the reserve and to patent
it to appellant was the Commissioner “diseriminating” against him,
as his argument implies* Appellant asserts.that the circumstances
here are no different from those obtaining in the Manuel Van Cleve
case where, ¢n order that the NWiy SEY) sec. 94 might be patented to
Von CQleve, the Department specifically held that that tract was not
affected by the Executlve order of Aprll 17, 1926 and was not in the
reserve.: . : S :

10 Supia, footnote 2.
B-Supre, p. 90.
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Thls assertlon is, far from correct and fulther seems not to dlstm— ’
guish betw‘een purpose and result.. It was scarcely. for the purpose of
patenting the tract to Van Cleve buz rather in consequence of finding
it devoid of water that the Department held the NW14SE14 to be un-
suitable for inclusion in o water reserve and therefore to be unaffected.
by the withdrawal order. . It was also as a result of finding the tract.
to be unwatered, unwithdrawn, and unreserved- that the Department:
found it to be publ@c and sub] ect to entry by any quahﬁed applicant,.
such as Van Cleve. .

There are no like mrcumstances in the Medd case. The tract Whleh
Medd wishes to patent is not devoid of water. - It has a.spring which:

. departmental records show.to have been used by the publie for water-
ing ‘purposes for many years and which Medd, according to.all his
papers and arguments, now particularly. deswes to have.? . It is be-
cause of this spring that the tract was suitable for inclusion in Public -
Water Reserve No. 107 and was withdrawn therefor in 1926; and it
is because of this spring that this forty cannot be restored from. the
reserve as was the waterless forty ultimately patented to Van Cleve
and now: owned by Medd. : The two tracts.can be contrasted but not.
compared. The facts in the two cases are entirely differenf. Pat-
ently, the implied charge of Government “dlscmmmatmn” against,
Medd is baseless.

-The second specification of error 18 g specmus in argulng, first, that
because the tract and the spring are “within the exclusive range of
appellant,” they are not so situated as to serve a public purpose, and,
second, that because their situation within his “exclusive” range makes:
it 1mposs1b1e for them to serve a public purpose, the application for res-
toration and patent is not an attempt to control the water and. ex--
clude the public.

In the first place, it is not the situation of the tract and the sprlng
which prevents their serving a public purpose. For the reserve is not.
“within the exclusive range of appellant,” and there is no such legal
barrier to public access to its waters as appellant’s phraseology sug-
gests. Tt is true that only appellant may graze cattle on the block
of 8,200 acres of range which he says completely encloses and isolates
the reserve.. But it is-also true that on 7,200 acres of this range ap-
pellant, instead of having any such authorlty to prevent entrance by
outsiders as his use of the term “exclusive” would seem to import, has
on the contrary a specific duty to admit and give passage to a varied
public. ‘For these 7,200 acres in fact belong not to Medd but. to the
United States-and are at present under Medd’s control only by virtue
of short-term Federal grazing leases which are subject. to-existing

 Supra, pp. 86, 87, 88, 90. '

13 Supra, pp. 89-90.

948955—54——10
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valid rights and which expressly stipulate not only for the admission
of various types of outsiders to the leasehold for lawful purposes but
-also for no hindrance of travelers on commonly used public. roads and
trails. :
- The grazing-lease contract specifies as persons entltled to access
not only authorized representatives of the Department and other Fed-
eral agents, including game wardens, but also all persons having
rights-of-way or holding other (Government permits, such as permits
to use and dispose of timber on the premises, or to prospect, locate, de-
velop, mine, enter, lease or patent the mineral resources of the leased
area.  The grazing-lease contract also expressly provides as to roads
or trails commonly used for public travel that the lessee shall not en-
close them in such a manner as to interfere with the traveling of per-
sons who do not molest grazing animals. Moreover, although the con-
tract permits the léssee to fence the land or any part thereof, it re-
* quires that any fence constructed be such as to permit ingress and
egress for miners, prospectors for minerals, and other persons entitled
to enter the leasehold for lawful purposes.

As a grazing lessee Medd, therefore, is under an express obligation
to admit to his 7,200-acre leasehold a.considerable potential public.
Further, this obligation does not depend upon or vary with the num-
ber of the persons who may assert the rights described. Nor does it
cease in the event that few or none-assert or attempt to assert such

‘rights. Instead, it continues throughoﬁt the life of the lease; and
nonobservance of it may result in Government actlon under the can-
~ cellation clause of the lease.- :

Further in this connection, it is to be remembered - that only on
the north boundary and on the north half of the west line does pat-
ented land ** adjoin the reserve and bar access thereto. On:its east
and south sides and on the south half of its west line the reserve is im-+
mediately adjoined by the Government’s-own lands, the 7,200 acres
in Medd’s Federal grazing leases.:- These United States lands, there-
fore, afford direct physical access to the reserved sprmgs from all
points in the miles of range which they comprise.

Moreover, the fact-of their leasing interposes no legal obstacle to
passage over them by such of the public as may need to water at the
reserve, not merely the specml permlttees specnﬁed in: the Jease but
whatever general public may be moving along the roads and trails

" commonly used for public travel, some of which may still lead to the
reserve. For the grazing-lease stipulations described above s them- - -
selves expressly ensure to that public free movement over the lease—
hold, together W1th 1ngress and egress :

Tu The Manuel Van Cleve homestead, now owned by Medd.
% Supra, pp. 98-94. '
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In addition, there is no question as to the availability of the reserved
springs for public use for they are still reserved, and the Stock- -Raising
Homestead Act requires that water reserves whzle so-reserved be held
and. kept open to the public use for watering purposes. It is clear,
therefore, that there is no validity in Medd’s assertion that the situa- -
tion of the reserve makes it impossible for it to serve a public purpose.
There may not be much public in the surrounding area, but whatever
public there is or may be has an undoubted right to water in this reserve.
and to reach the reserve by way of the lands leased to Medd:

Appellant’s second argument is in effect that, because of the situation
of the springs within his exclusive range and the resultant fact that
there is now nio public to use them, his application to patent the re-
serve is not an attempt to control the water and exclude the public.
The argument is specious. This apphcatlon for patent is by its very
nature an attempt to acquire de jure control of the Walnut Spring
tract and legal authority to exclude the general public from it, and if
it is not an attempt at de facto control and exclusion that is only

~because such control and exclusmn are being effectuated by other
means.

That such is the case a,ppellant’s papers, both the petition for Tes-
toration-and the brief on appeal, are at some pains to establish. They
state (1) that the entire block of land surroundmg the reserve is com-
pletely enclosed and is in the exclusive use and eccupancy of appel-
lant; (2) that the reserve is isolated as to use by any other livestock
'opemtor in this locality; (8) that the waters of the reserve are avail-
‘able to appellant only, (4) that appellant is the only party that can
‘possibly use the waters thereon; (5) that there are no- other parties
to use the waters; (6) that there are no other parties who cowld have
““ingress.or egress to said tracts”; (7) that the purpose for which the
reserve was created no longer exists; and (8) that all this results not
‘merely because the reserve is completely surrounded by appellant’s
exclusive range of 8,200 acres but because that entire range has itself
been “completely enclosed” by the h1gh rim rock which forms a natural
fence on certain sides of the block and by complementmg barbeol -wire-
“fences which tie to that rim rock.. .

.As to the enclostire here described, if the representatlons aretrue and .
if Medd’s methods of fencing have accomphshed such “complete” en-
“closure of the range as he alleges with resultant exclusion of the -
'pubhc, it can only follow that he has violated the stipulations of his
grazing lease set forth above " and made the lease subject to cancel-
lation; secondly, if by his acts in “completely enclosing” his range ap-
pell'mt has: likewise enclosed the lands in the reserve, preventing or

1 Supre, p. 86.
7 Suprae, p.-94.
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obstructlng public access thereto or free passage thereover, he would
‘séem to have made an unlawful enclosure of the lands in the reserve
“without color of title thereto and to have rendered himself liable to
proceedings, civil or criminal, under the Unlawful Inclosures Act of
TFeébruary 25, 1885 (23 Stat. 321), as amended by the act of March 10,.
1908 (35 Stat 40; 43 U. 8. C. secs. 1061-1066). Whether this is so
depends-on the answers to questlons of fact and requires careful in-
‘vestlgatlon by the Commissioner to determme What p1oceedmus, i
any, should be taken.

Thirdly, if appellant has so effectually enclosed his range that only
he and his ranch family can possibly use the reserved waters and no- -
other parties could have ingress to the tract containing them, there
would seem to be no basis for appellant’s concern about contamination
of the watersand for his claim that only by possessing title to the tract
can he prevent pollution of the sprlng, safeguard the health of his
family, and protect his investment in the diversion works.® Obvi-
- ously, if there is no public to have i ingress to the sprmg, there is no
public to pollute or do damage

-Appellant urges that since there is no one but himself, his famlly
and his ranch set-up to use this public water reserve, the purpose for
which it was created no longer exists. This argument overlooks sev-
eral important considerations. The legislative history of section 16
of the Stock-Raising Homestead Act'® shows that the purpose of the
Congress in authorizing these reserves was—

¥ * % to withdraw from entry and hold open for the general use of the
public¢, important water holes, springs, and other bodies of water-that are neces-
" sary for large surrounding tracts of country; so that a person can not monopolize

or control a large territory by locating_' as a homestead the only available water
supply for stock in that vicinity.- * * % [Italics supplied.] ®

Bluff and Walnut Springs are waters of the character here con-
templated by the Congress. Among the few living waters in a vast
reglon, they have been of vital necessity to the immediately surround-
ing great stretches of grazing and mineral lands which for decades
have afforded range to many stockmen and homesteaders and been the
“scene of great prospecting and mining activity. As the Congress
wisely foresaw and stated in the report quoted, any “homesteader
patenting the tracts containing such springs before any approprlatlon
of their waters would have monopolistic control of living water neces-
sary to users of the surrounding area and thus control of the ares
itself. Tt is to prevent such monopoly and such i injury to the pubhc
“interest and to ihsure the contlnumg avallabﬂlty of this water to

B Jupra, p. 90.

1 Supre, p. 92.

2 H:'Rept. 'No, 85 of the House Commxttee on Public Lands, January 11 1916 64tha
Cong., 1st'sess., p. 18. . T
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these lands and thelr users that these sprmcrs and the tracts contalnmg

them have been withdrawn from entry and reserved for use by the gen-

«eral public on those lands.

Appellant in saying that there is no such publlc and no purpose in
continuing the reservation, overlooks the fact that whoever uses the
Qurroundmg lands, whether today or tomorrow, whether as owner or
:as lessee, or as one otherwise lawfully upon them, is the public for
‘whose benefit the springs have been reserved. He overlooks the fact
that yesterday the Kelleys, today he himself, his family and his ranch
set-up, and tomorrow his successors, whether many or few, all as users
of lands to which these waters are necessary, are a vital pa,rt of the

' pubhc for whose benefit the waters have been reserved.
- It is apparent, therefore, that the purpose of the reserve has not
ceased to exist and that to suspend the reservation and patent these
spring lands to Medd or any other would defeat that purpose and
work the very injury to the public interest which the Congress desired
to prevent. Obviously, to. insure for the benefit of the public the
proper control and management of the considerable adjoining Federal .
range lands it is essential that possession and control of the strategic

~land and water in this rreservevcon_tinué in the Government and not
pass to any individual.

Efforts at such individual control, however, have been almost con-
tinuous during the past 15 years, the instant exchange application
bemg only one of the series. In 1931, Van Cleve. a,pphed for stock-
raising homestead entry of the whole of sec. 24, including, of course,
both springs. Because of the reserve and several mining locations on-
the section, the application was contested, with the result that in 1935
Van Cleve obtained patent to only 200 of the 640 acres. After Pearl
Kelley bought this homestead, she tried, as indicated above,” to have

 the 120-acre reserve included. in Phoenix 078931, a grazing-lease
- application of October 5, 1938. This failed in 1939 because of the re-
serve. . Mrs. Kelley then induced the State to make its exchange ap- .
plication of 1941 for part of the reserve, and she and her husband a
few months later filed the mstant exchange application for the rest
of the reserve.

The next attempt was made by Medd Desplte his dlsavowal of
any. attempt to gain-control of the water, Medd not only took the

instant appeal from the Commissioner’s adverse decision on the Kelley -~ *

application but he made a still further attempt to get the water in
the event the appeal should fail. On October 19, 1944, he, like Pearl
Kelley, filed an application, now pending, for a grazing lease of the
- whole reserve. This application, which was supplemental to' Phoenix
075771, a Kelley grazing lease which Medd as assignee was seeking to

2 Suprae, p. 86, footnote 5.
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renew,? differed from Mrs. Kelley’s in that it was filed under a circular
then only newly issued, Cire. No. 1160a of August 9, 1944 (43 CFR
2957 (c)). This stated that although withdrawn Water -hole lands
are not subject. to entry or disposition, consideration will be given to
. applications to lease or use such lands under an appropriate public-
land law wntil the lands are needed for the purpose of the withdrowal
if the proposed use will not interfere W1th such purpose. [Ttalics
supplied.]
In filing this grazing application for the whole reserve, Medd stated
in regard to the Walnut Spring forty— A
* *® % Thig application for NE% SE14 is not to be construed in any man-
ner as prejudicing.Private Exchange Phoenix 080448 [the apphcatlon under
“consideration in the instant appeal] nor in any way a withdrawal of said ex-

change application, and for the reason that- applicant’ controls  all’ the land
‘surrounding it and there is no use thereof by the general pubhc

In this connection it is partlcularly to be remembered that in his petl-
tion for restoration Medd stated that the three forties of the reserve
- are so rough and rocky that: they have little vegetatlon and are there:
fore of little value as a grazing unit.® Tt is clear; therefore, that..
the real object of this grazing-lease application for the reserve is not
at all its forage but its water and the control thereof. ,
Indeed, from the successive efforts by the suceesswe owners of the
ad]acent Van Cleve homestead to obfain one type or another of de
jure control over the reserve lands, it is perfectly obvious that the
waters of this reserve are strategic waters, essential to the occupants
of that homestead not merely for their use thereon for both domestic
‘and stock purposes but also for their use of the adjoining Federal
range for whatever stock they graze thereon and therefore desirable
to be controlled by them in any manner posmble Moreover, it is
clear that these persons have chosen to own this homestead and livein |
this neighborhood because of the Federal range and the water its users .
can have, Itis equa,lly obvious in all the circumstances described that
- either to patent the reserve or to lease it under Circ. 1160a to these
homestead owners would frustrate the purpose of the Congress in
enacting section 10 of the Stock-Raising Homestead Act, interfere
with administration of the Federal range, and be contrary to the
public interest.
The appellant’s contention in hls fourth spemﬁcatlon of error and
" in the third, fourth, and fifth points of his argument dealing with
this specification,? to the effect that, under permits issued by the State.
of Arlzona to his predecessor Kelley, and by the State as31gned to

2 Phoenix 075771 was a 5-year grazing lease.of November 30, 1940, issued to Zack Kelley
and assigned to Medd. ) .

= Supre, p. 86.

2 Supra, pp. 90-91.
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Medd he has the rlght to use the waters-in the lands involved in this

appeal is untenable for the reason that such waters had already been

reserved by the President for public use long before Kelley- apphed

to the State of Arizona for the permits.

As previously noted,” the order creating Pubhc Water Reserve No
107 reserved for public use— )

* * ¥ ‘every smallest legal subdivision of the public land’ surveys which
is vacant unapproprlated unreserved public land and eontains a spring or water
hole * * %

The order was issued pursuant to sectlon 10 of the act of December
99,1916, which authorlzed the reservation of—

cxo% ok gnds eontammg water holes or other bodies of water needed 01
used by the public for watering purposes - * ¥ % .

The term “land” is frequently used in the law of real property to
connote and include all the incidents of the land, among which is the
water on the land. That the Congress used the Word “lands” in this
comprehensive sense in section 10 of the act of December 29, 1916,
and intended to authorize the reservation of waters as well as terra
firma is indicated by the legislative history of the section.  In its re-
port,# the House Committee on Public Lands stated with respect to
section 10 (then designated as section 11 of the bill) that it authorized.
the withdrawal from entry, and the holdmg open for the general use
of the public, of— :

Ex important water holes; springs, and other bodles of water that are
necessary for large surrounding tracts of country. * * * ;

Therefore, when the President, in the order creating: Public Water
Reserve No. 107, withdrew “every smallest legal subdivision of the
public land surveys which is vacant unappropriated unreserved public
land and contains a spring or water hole,” he withdrew the waters in
the springs and water holes, as well as the. other elements of the lands
affected by the order.

Accordingly, the nonnavigable waters of Antelope Creek and of
Bluff and Walnut Springs, as found in the 120 acres of section 24
here in question, were not subject to appropriation under State laws
- when the appellant’s predecessor, Kelley, applied on August 21, 1941,
to the Arizona Water Commissioner for permission to appropriate
such waters; because these waters, being wholly unappropriated as of
April 17, 1926,.and therefore free from any rights previously vesting,
had been reserved in their entirety on April 17, 1926, by the President
of the United States. It necessarily follows that the permits issued to
Kelley under the authority of the State of Arizona were ineffective.and

% Supra, pp. 91-92.
% Supra, p. 92.
' 27 Suprd, footnote 20, p. 96.
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that neither he nor the appellant acquired any rights to these Waters
Instead, they have made unauthorized use of the Government’s waters
and are hable in trespass because of such use. ~Also, in entering these
reserved lands of the United States and in constructing upon them the
diversion works and the pipe line previously mentioned, without ob-
taining permission for such entry and a right-of-way in accordance
with the regulations of this Department,?® both Kelley and Medd
have made unauthorized use of the surface of the Government’s lands
as well as its waters and are liable in trespass by virtue of such
action.
Arguments against the power of Congress to authorize the reserva-
tion of unappropriated nonnavigable waters on the public domairn
in Arizona or against the validity of a Presidential order effecting
such a reservation, based upon: the asserted ownership of these waters
by the State of Arizona, cannot be accepted by the Department of the
Interior. To this Department, all statutes of the United States and
all official actions of the President are valid unless the contrary has
been established by judicial proceedings. With regard to the ques-
. tion of the ownership of the unappropriated nonnavigable waters on
the public domain, this Department adheres to the position that was
taken by the executive branch of the Government in the case of
Nebraskav. Wyoming,; 325 U. S. 589, 611-616 (1945).

For all the foregoing consider atlons, the petition for the revocation
-of Interpretation No. 160 of April 8, 1932, as amended by Interpreta-
tion No. 180 of March 16, 1933, aﬂ’ectmg sec. 24-in T. 10 N., R. 5 W,

(. &S.R. M., Arizona, is demed as against the public 1nterest lee-
wise denied, vfor the same reason, is the petition for the restoration of
the 120 acres in said sec. 24, namely, NE14,SE1, and S14SE1, from
Public Water Reserve No. 107 These lands will be retained in the
Teserve. They will not be patented nor will they be leased for
grazing.®® - :

Further, field 1nvest1gat10n should be had in order to determine
(1) whether appellant has violated the stipulations of his grazing
leases by preventing, obstructing, or discouraging free movement. over
his leasehold by the public entitled to access thereto,® and (2)
whether he has made an unlawful enclosure of the lands in the public
water reserve on sec. 24 under the act of February 25, 1885,* and (3)
what proceedings, if any, should be taken in the circumstances found.

The decision of the Commissioner of the General Land Office is
affirmed. o : '

' Mastin G. WHaITE,

Solicitor.

243 CFR, Cum. ‘Supp., 244.1-244,13, 244.22244 30,
' Supra, pp. 9798, Phoenix 075771.

% Supre, pp. 93 and 94.

3 Supre, pp. 95 and 96,
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| LULA T. PRESSEY
A-24591 - - Decided December 26,1947 -

Mineral Leasing Act—O0il and Gas Leases—Entries—Public Land.

An entry of ‘public land under the laws of the United Stafes segregates the
land from the public domam approp1 iates it to private use, and withdraws
it from subsequent entry or aecquisition until the prlor ently is ofﬁc1a11y
canceled and removed.

The same rule apphes to applications filed under the Mineral Leasing Aect
of February. 25, 1920 (41 'Stat. 437), as amended (30 U. 8. C. sec. 181
et seq.)..

Unless and until an outstanding oil and gas lease under the Mineral Leasing

. Act-is. relinquished by the lessee or canceled by the Government and nota-
‘tion of that fact entered on land records of the Department, the land under
Jease is mot subject to disposition to others for oil.and gas purposes under
the terms. of the Mineral Leasing Act. :

APPEAL FROM THE BUREAU OF LAND'MANAGEMENT

Lula T, Pressey has appealed from the 1e]ect10n by. the Burean of
Land Management of her application, B. L. M. (G L. O.) 010884, for
a noncompetitive oil and gas lease under the Mineral Leasing Act of
February 25, 1920 (41 Stat. 437), as amended (30 U. 8. C. sec. 181
et seq.). The application was rejected because the land applied for
was already under a noncompetitive lease, approved on August 28,
1943, to the British-American Oil Producing Company (G. L. O.

9223) Pressey contends that the Company is not qualified, under
_ section 1 of the Mineral Leasing Act and the regulations of the Depart-
ment, to hold a lease under that act because it is not an American com-
pany, and because its stockholders-are not citizens of the United States.

. Section 1 of the Mmeral Leasing Act prov1des, inpart:

That dep0s1ts of * * * ¢f], oil -shale, or gas, and lands contammg such '
-deposits owned by the United States, * * * ghall be subject to disposition
in the form and manner provided by this Act to citizens of the United States, or
to-associations of such citizens, or to any corporation erganized under the laws
-of the United :States; or of any State or Territory thereof -* * *. Citizens
of -another country, the laws, customs, or regulatlons of which deny similar or
like privileges. to citizens or c01porat10ns of thlS country, shall not by stock

_ownershlp, stock holding, or ‘stock control, own any interest in any lease acquired
under the provisions of this Act*

1The regulations of the Department. in effect when the lease to.the British-American
0il Producing Company was approved, provided: “American corporations, some of whose
stock: is ‘owned by aliens, may make application for lease with a full ‘disclosure of the
residence- gnd citizenship of its stockholders, and the Department will then determine
whether a lease may be granted.” 48 CFR 191.2. The regulations relating to oil and
gas leases required a corporation applicant for a noncompetitive lease to-file a certifie@
copy of its articles of incorporation and.a showing as to the residence -and cmzeushlp of
its stockholdérs., 43 CFR 192.23.
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The records of the Department; show that the British- American Oil
Producing Company was incorporated under the laws of the State of
Delaware. Prior to the issuance of the lease here in’ question; the
Company submitted information relating to the residence and citizen-
ship of its stockholders. On the basis of the information submitted
and of other information contained in the files of the Department, the
present lease to the Company was approved.

However, it is not necessary to the disposition of the present appeal

to determine whether the British-American Oil Producing Company
is or'is not qualified to hold the lease which has been issued to it.
Tt was well settled long prior to the passage of the Mineral Leasing
Act that an entry of public land under the laws of the United States
segregates it from the public domain, appropriates it to private use,
and withdraws it from subsequent entry or acquisition until the prior
entry is. officially canceled and removed. Nef v. United States, 165
Fed. 273,981 (1908) ; Bunker Hill & Sullivan Mining and OOnoentmt-
ing Co.v. United States, 226 U. S. 548 (1918) ; Hiram M. Hamilton,
38 L. D. 597 (1910) ; Oalifornia end Oregon Land 00 v. Hulen and
Hunnicutt, 46 1. D. 55 (1917).

Shortly after the passage of the Mlneml Leasmg Act, the same-rule
was held to apply to applications filed under that act. ;S’ullwcm et -al.
v. Tendolle, 48 L. D. 887 (1921). And in the case of Martin Judge,
49 L. D. 171 (1922), the Department, in following the rule, said :

It is recognized that a permit does not .constitute a techmcal segregation or
entry, as those terms are ordinarily used in connection with the public land laws,

_as it is not an appropriation with a view to the acquisition of title, but that does

not prevent the application of the principle of the general administrative rule,
and until an outstanding permit is canceled by the Commissioner and the nota-
tion of the cancellation made in the local office, no other person will be permit-
ted to gain any right to a permit for the same class of deposits by the filing of
an-application therefor, or by the posting of not1ce of mtentwn to apply for such
4 permit.
This rule has been followed repeatedly by the Department, both with
respect to applications for permits and for leases. Stail v. Stiffler, 49
L. D. 406 (1923) ; State of New Mewico v. Weed; 49 L. D. 580 (1923) ;-
Fred L. Alger, 50 L. D. 201 (1923) ; Harvey V. Craig, 50 L. D. 202
(1928) ; Hill v. Williams and Liddell, 59 1. D. 370 (1947), motion for
rehearing denied April 30, 1947, A—24248 A-24955.

It follows that unless and untﬂ the Jease to the Company is relin-
quished by it or is canceled by the Government in the manner provided
by law, and the notation of that fact entered on the land records of the
Department, the land applied for is not subject to dlsposmon to others

- under the terms of the Mineral Leasing Act.

- Appellant further contends that the Bureau erred in 1e3ect1ng her

application for the reason that the records of the “Land Department
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did nob d1sclose that any prior ﬁhng was upon the said land and the

Department 1s now estopped to set up earlier filing as a basis for rejec-

tion.” -Appellant’s second contention is clearly Wlthout merit.  The

fact that the records of the Bureaw indicated that the land applied for

was already under lease was the- bas1s for the rejection of . her

application. . '
The decision of the Bureau is accordingly affirmed.

C..Girarp Davipson,
Assistant Secretary.

' ALLOCATION OF HOT “WATER O.RIGINATING IN HOT SPRINGS.
NATIONAL PARK

Secretanal D1scret10n——Statutory Construction, -

The allocatlon of the hot water originating in the Hot Sprmgs National Park
is discretionary with the Secretary of the Interior. However, the Secretary, .
in exercising his dis‘cretiOIl,:s,hould give consideration to applicants in. the
order or priority prescribed by Congress and should apply the standards pro-
vided by Gongress in passing upon apphcatlons ’

M-35020 o JaNUARY 6, 1948,

To rem UNDER SECRETARY. _

In accordance with your oral request, I have reviewed the file per-
taining to the report dated October 23, 1947, of the Committee on
Allocation of Hot Water at Hot Springs Natmnal Park,

The cormmittee in its report recommended, among other things, that
permission for the installation of 40 additional bathtubs in order to
utilize more fully the water presently impounded in the collection -
system at the Hot Springs National Park should be granted by the
SBecretary ; that the water to supply 10 of these additional bathtibs
should be reserved for and allocated to a second Negro bathhouses
and that the water to supply 30 of the additional bathtubs should be -
raade available to hotels outside the park area which do not now have
bathhouses;? in order that they may establish bathhouses for the use
‘of their guests The committee’s recommendations in this respect are
opposed by several bathhouse companies, hospitals; and hotels which
are presently utilizing hot water from the park. . Each of these ob-
jectors wishes an additional allocation of hot water for its own use,

1 One of the existing bathhouses outside the. park, namely, the nghts of Pythias bath- :
house, with 20 bathtubs already installed and an authorization for the installation of 7 .

' additional bathtubs;. caters exclusively . to Negroes. The second Negro - bathhouse, as

contemplated in the committee’s report, presumably would be operated outside the-park
aldo:’

+* 2 Applications for:water have been received from the Park Hotel, the De-Soto Hotel,
the Jack: Tar Court Hotel and the Hotel Goddard, all of which are within this category
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and asserts that its needs should be satlsﬁed before any water is made
avallable to “newcomers.” : e

‘The legal issues in connection with this’ controversy are governe&‘
by sections 361 °and 862 of Tltle 16 United States Code “Section 361
provides that— v ’ '

The Secretary of the Interior is dufhorized to grant to hotels haviﬁg bathhouses
attached, and to bathhouses situated in-the Hot Springs National Park, as well
as in the city of Hot Springs, Arkansas, the right to install, maintain, and use,
either in said bathhouses or in connection with the rooms of said hotels or the .
bathhouses attached to said hotels, as many bathtubs as in his discretion he may
deem proper and necessary for-the public service and the amount of hot water
will justify, * % =

Se«‘tlon 362 states that—

* % % After the Army and Navy hospltal bathhouse the publie bathhouse,
the bathhouses which are authorized in the said park, the Arlington Hotel, and
the bathhouses outside said park authorized on or before March-3, 1891, to:be
supplied with hot water, in the order herein named, if there shall still be &
surplus ‘of hot water the Secretary of the Interior may, in his discretion and
under such regulatlons as he may prescribe, cause hot water to be’ furmshed to
bathhouses, hotels and families outs1de the said park Hoow o .

Tt will be noted that the detellmnatlon concermncr the number of
bathtubs for the utilization of the hot water originating in the
Hot Springs National Park which the various applicants for such
water shall be permltted to install is entrusted by Congress to the d1s—
cretion of the Secretary of the Interior, However, Congl ess has pro-
vided two standards to guide the Sécretary in the exercise of his dis-
cretion, i. e., the Secretary must determine (1) whether the allocation
desired by a particular applicant is “proper and necessary for the pub-
ITic service,” and (2) whether “the amount of hot water will justify”
the ‘allocation for which application has been made. Moreover, al-
though the grammatical construction of the portlon of section 362
quoted above causes some doubt to arise concerning its effect, it ap-
pears that Congress has established six different categorles into which
those. who wish to utilize the.water originating in the Hot Springs
National Park shall be placed, and has prescribed the order in which
water from. the park is to be furnished to the several categories of
.apphcants The categories and the order of priority among them are
as follows: (@) The Army and Navy hospital bathhouse; (3) the

- public bathhouse; (¢) the bathhouses which are authorized to operate
in the park (including such new bathhouses as the Secretary from
time to time may permit to be constructed in the park); (4) the
Arlington Hotel; (e) the bathhouses located outside the park which

* received permits on or before March 8, 1891, for the utilization of -

hot water from the park; and (f) other bathhouses and hotels located
outside the park and families re51d1ng outside the park. -
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It a,pparently was intended by Congress that the Secretary should
proceed somewhat as follows in allocating the water-originating in the
park: In thefirst place, the Secretary allocatesto the Army and Navy
hospltal bathhouse as much hot water (i. e, he permits the installa-
tion in that bathhouse of as many bathtubs for the utilization of such
water) as may be applied for by the hospital if the Se(netary, in his
discretion, determinés that the desired amount of water is available

“and that its use by the Army and Navy hospital bathhouse is “proper
and necessary for the public service”; next, the Secretary, having made
to the Army and Navy hospital bathhouse an allocation deemed by
him to be appropriate under. the statutory standards, allocates to
the public bathhouse as much hot water as may be applied for by this
bathhouse ¢f the Secretary, in his discretion, determines that the
amount of water desired by the public bathhouse is available and
that its utilization by the public bathhouse is “proper and necessary
for the public service”; then the Secretary, having made appropriate
allocations to the Army and Navy hospital bathhouse and to the public
bathhouse, allocates to the bathhouses which are authorized to operate
in the park (including any new bathhouses to which such authoriza-
tions may be granted by the Secretary from time to time) as much hot
water as may be applied for by these bathhouses ¢f the Secretary, in
his discretion, determines that the amount of water desired by them
is available-and that its utlhzatlon by these bathhouses is “proper and
necessary for the public service”; and so on, giving consideration in
the statutory order to each category of applicants so long as water
remains available for allocation after the needs of applicants in higher
categories have been met through the application of the standards

~ prescribed by Congress. In passing upon any application, the alloca-
tion of water may represent the full amount desired by the applicant
or such smaller amount as the Secretary, in his discretion, may deem
to be appropriate in the hofht of the peltlnent statutory provisions;
or the Secretary may disallow an. application in its. -entirety when such
action seems to be Proper upon an apphcatmn of the pertinent statu-
tory provisions.. Also, in passing’ upon a particular application, the
Secretary will necessarily consider it in relation to all other pending
applications submitted by persons of the same category and of lower
categories. The application will, of course, be entitled to favorable
action in relation to the requests submitted by persons of lower cate-
gories whenever the “public service” factors seem to be in balance or -
to be - weighted in: favor ofi the higher-priority applicant.
*In otherwords; although the allocation of the water originating in
the Hot Splings National Park is discletionary with the Secretary,
he should, in exercising his discretion, give consideration to appli-
cants in the order of priority prescribed by Congress, and he should
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apply the standards prov1ded by Congl ess in passmg upon the various |
_ applications.”

"Among those who have objected to the report of the Commlttee on
Allocation of Hot Water-at Hot Springs National Park are seveml ~
bathhouse ‘companies which operate in the park and- whlch have s
higher priority rating (category (¢)) than that of the concerns whick
would be permitted to install the 40 additional bathtubs under the com-

* mittee’s recommendations (the hotels would be in category (f), as
~would the second bathhouse for Negroes if it were to be operated
outside the park). The desire of high-priority users of hot water
for additional allocations of water was not considered by the com-
mittee, pr esumably because applications from such users were not
pending before the Department at the time when the committee held.
‘its hearing at ot Springs. The failure of high-priority users of hot
water to- apply before the hearing for additional allocations of water
for which they now assert a desire and a need was apparently due to
their belief that no additional water was available for allocation. =~
In this state of the record, I believe that all interested persons should
be afforded an opportunity to apply for the additional hot water which
the committee finds to be available for allocation, and should also he
permitted to support their. apphcat]ons with written data pertaining
to the “public service” factor which the Secretary will consider in pass--
ing upon the apphcamons I _ .

* ® * #* * i *®

Mastiv G. WaITE,
Solicitor.

ANTHONY S. ENOS -
A-24646 ' Decided Jaruary 21, 1948
Color of Title Aef—Appraised YVa‘vluatio_n. :

Under Color of Title Act, establishment of sale price at current market value
. of land as of the date of appralsal exclusive of values resulting from
development or improvement of the land by the apphcant or his predecessors,
is not erroneous where the land is busmess ploperty mtended to be ‘devoted

to business use. - :

Color of Title Act—Good Faith of Applicant.

Applicant who knew title to land was in the Umted States at the time when
he purported to acqulre it from - his pledecessor in interest does not hold
color. of title in good faith..
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API‘EAI. FROM THE . BUREAU OF LAND MANAGEMENT .

Anthony S. “Enos ﬁled an apphcatlon under the Color of Title A.ct
(45 Stat. 1069; 43 U. 'S. G secs, 1068, _1‘06834)‘130_ p,urchase lot 106,
containing .24 a'cre'in sec. 80, T. 4 S., R. 1W.,, M. D. M., California.
The Bureau of Land Management held that Enos had established a
preference right to purchase the land upon his comphance with vari-
ous conditions, including payment of the apprzused price of $2, 000.

From this decision Enos has appealed on the ground that the ap-
‘praisal of $2 000 1s excesswe "

From the record it appears that the land involved in the apphcatmn
is business property with a frontage of approximately 50 feet on the
main street of Centerville, California, and a depth of about 208 feet.
Enos states that the lot “is fifty (50) feet of a One Hundred (100)
foot frontage” which he purchased in 1944 for a total price of $9,500.
He estimates that buildings and improvements on the land at that
time had a value of $5,000.  On this basis, the land in the entire tract
was then worth $4,500, or $45 per front foot accordmg to Enos, “and -
not more than Fifty Dollars ($50) per foot.” Based upon these

.figures supplied by Enos, the Bureau’s’ appraisal of $2,000 for the
ot with its 50-foot frontage appears to be conservative.

Enos argues, however, that a much more valuable piece of property
in the center of the town of Centerville was conveyed under the
Color of Title Act to the Ladies’ Town Hall Association of Center-
ville for 96 cents. It was in reliance upon that conveyance, he states
in his appeal, that he paid to his predecessor in interest the full con-
sideration for the land for Whlch he now seeks to acqulre title in this
proceeding.

The Color of Title Act prov1des, among other things, that— »

) * * % the Secretary of the Interior shall cause the lands * * = 1:0 be

appraised, said appraisal toybe on the basis of the value of such lands at the
“date of appraisal, exclusive of any increased value resulting from the develop-
ment or.improvement of the lands by the applicant or his predecessors in interest,
and in' such appraisal the Secretary shall-consider and give full effect to the
equltles of any such applicant. [43 U. 8. C. sec. 1068a.] - :
In any event, however, payment is to be made at not less than $1.25
per acre. (43 U. 8. C. sec. 1068.) :

With respect to the sale of land under the act to the Ladies’ Town
Hall Association of Centerville, the record (Sacramento 032859) in-
dicates that the price of 96 cents was computed upon the basis of the
sale of 0.77 acre at the rate of $1.25 per acre. In arriving at this
appraised. price, the General Land Office (now the.Bureau of Land °
Management), as required by the statute, considered and -gave full
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effect to the equities of the Association. In this connection, it may
be noted ‘that the Association was a nonprofit corporation which,
- for approximately 50 years, had maintained a town hall'in the town
of Centerville, the use of which was avaﬂable, sub]ect to.the rules:
of the corporation, to all persons irrespective “of their situation in
life or -their political or religious belief.” The income which the
Association derived was used solely for the maintenance and im-
provement of the property. In addition to maintaining the hall, the
Association from time to time leased small portions of the Iand to
the municipality of Centerville at nominal rentals for use as a site -
for the town’s fire department and a jail. The equities of the Ladies’
Town Hall Association dictated a conveyance at the minimum price.
 No such equities are apparent in the case of Enos. It appears that
~ he purchased the property for business use and intends to devote it to
such purposes. His statement that the consideration which he paid
for the land in 1944 was influenced by the price at which the General
Land Office had sold a tract to the Ladies’ Town Hall Association is
not helpful to his appeal. If he knew at the time of This apparent
purchase of this lot that the title was actually in the United States, and
if, as indicated in. hlS appeal, he expected ultlmately to rely on the
Color of Title Act in order to acquire good title under terms similar
to those granted by the Department to the Ladies’ Town Hall Associa-
tion, he cannot be said to have acquired the land, and to hold it at the
present tlme, “in good faith,” within the meaning of the Color of
Title Act. As stated by the Supreme Court, “there can be no such
thing as good faith in an adverse holding, where the party, knows
that he has ne title * * * Deffeback v. Hawke 115 U. S. 392, 407
(1885). Also see Henshaw v. Ellmatker, 56 1. D. 241, 245 (1937) In-
 deed, Enos’ assertion casts such doubt on his ehglblhty to acquire this
land under the Color of Title Act as to merit reconsideration by the
Bureau of Land Management of its finding that Enos has established
a preference right to purchase this lot. In any. event, Enos cannot
Aad_vance his lack of good. faith-in initially acquiring the land:as justi-
fication for a reduction of the value placed upon the land in the ap-

praisal. Of. Harry J. Schultz, A-24441 (October 4, 1946) ; W."D".
- Olack, A—24517 (Deceniber 12, 1947).

Therefore, by virtue of the authorlty delegated to me by the Sec—
retary of the Interior (43 CFR 4.23; 12 F. R. 8423), the decision of
the Bureau of Land Ma,nagement w1th respect to the appraisal of
lot 106.is affirmed, and the ease is remanded for further pl oceedmds in
.. -accordance. Wlth this dec1s1on ‘

’ MASTIN G WHITE
: Solicitor.
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" NICK: 6. KRITSAS
A.—24708 | - ) Decided Jaﬁuary'%?, 1948

0il and Gas Leases—Preference Right Und__er Seetion 20 of Mineral Leasing‘
Where land had been Wlthdrawn as mmeral land: before 1t was patented and
the Umted States retained the mineral rights in patentlng the land, the,
“owner of the surface has ne preference rlght toa mmeral lease under section’

20 of the Mineral Leasing Act.
-Where land: was patented: under the Stock: Ralsmg Homestead" Act which'
- reserved the minerals to the United States, the owner of the surface has no

preference rlght to a mineral lease under sectlon 20 of the Mineral Leasing
Act !

APPEAL FROM' THE BUREAU oF LAND MANAGEMENT

On May 10, 1946 Mr. N 1ck G Krltsas ﬁled two appllcatmns, Denver
054035 and 054036, for oil and gas leases on certain lands.in Tpsa_ _ and
2N, Rs. 101 and 102 W., 6th P.. M., Colorado. H1s apphcatmns were:
re]ected by the Bureau of Land Management and Krltsas hasf
appealed. :

It appears that the appellant is the owner. of the surface of the lands .
mvolved in the appllcatmns that the. Government in dlsposmg of, -
the surface of these lands, retained the m1neral rlghts and that, with:.
respect to the several tracts covered by the Kritsas. appl1cat1ons, theé;
Department prior to the. recelpt of these appl1cat10ns,,: either. had.
issued oil and gas. leases to other persons or had: received: from other.
persons oil and gas lease appllcatmns whmh..were awa1t1ng cons1d-:
eratlon. i

In his, appeal Krltsas contends that a8 he owns the surface of the,
lands, he is entltled to preference r1ght leases_under section 20 of the.
. act.of February 25,1920 (41 Stat. 437, 445;:30 U. S. C..sec. 229), and.

that the outstandlng oil. and gas leases on these lands are invalid. be-.

- cause the lessees, in making their apphcatlons for leases, failed. to.
serve on him notices of such, appheatlons, as, requ1red under 43 CFR
19244(194003d)1 NETRTIEEE .
. The provision.of law rehed upon by the appellant (declares =that—_

In the case of lands hona fide entered as agricultural, end not-withdrewn or
olasmﬂed as. meeml a,t ‘the tzme of entry, * * * the entryman or patentee,
or ass1g'ns * F % 1f the entry has been patented with the mineral rlght re-

served, shall be entitled to a preference right to a permit and to a lease,. * % *
in case of dlscovery * * [30 U..8, C. sec. 229 1ta11cs supphed ]

. 143 CFR 192 44 (1940 ed) hasfbeen superseded by Clrc 1624 of October 28 1946 43
CFR19270 L . EE RN : .

9489555411
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With respect to the tracts'involved i the appellant’s application,
Denver 054035, it appears that these lands had been included within
Petroleum Reserve No. 8 by ‘an Executive order of July 2, 1910, prior
to the original homestead entry .on September 14, 1914, of John A.
Stroud (Glenwood Spran’S 08505), ‘through Whom the appellant’
title to the surface is derived; and that the lands were patented on
‘December 17, 1920, with the oil and gas’ deposuts reserved to the United
States. The Ianguage quoted above from section 20 of the Mineral
" Leasing Act plainly states that no preference right to an oil'and gas
lease exists in favor of the surface.owner where the ‘patented lands
had been “withdrawn or classified as mineral at the time of entry.”
The tracts: 1nvolved in application, Denver 054035, are Wlthm this
category.? ‘ '

The appellant’s title to.the surface of the tracts mvolved in his...
application, Denver 054036, is derived from a patent that was issued
pursuant 6 & stock-raising’ homestead entry - (Glenwood Spmngs
016881) ‘under the sct of December 29, 1916 (39 Stat. 862, 8647 43
U. S. C. sec; 291 ¢t seq) .- This statute provi'des that “All enti“ies made?
an‘d'pa,t“ents issued - * ¥ * shall be subject to and contain a reser-
vatmn to the United States of all the * * % mlnerals in the' landsj v
so-entered and patented # w43 7,8, O see: 999.) " Because
of the statutory reservation of the minerals in ‘these lands, the De-f v
¥ has’ c0n51ste11t1y taken the position that such lands aré to’
, be'regarded as having been “withdrawn or classified ag mineral at the
time of-entry,” and has held that an entryman or patentee’ of land
under the Stock- Ralsmg Homestead Act does not have a préference’ to
ari ofl or gislease under séetion 20 of the Mineral Leasing’ Act.s

As the appellant, with respect to the tracts involved in these a,pph-‘
catlons, Hasno preference Tight to leases iridet section 20 of thie' Min-
eral Leasnig Act, it i iecessary to consider his: contention that the
existing leasés are invalid bécause of the failirs of the lesseés to serve
ont himi; ag’ the owner of the surface, the notlces requlred under the
regulatlons S

"Therefore; pursuant to the authomty delegated to me by the Secre-‘
tary of the Interior (43 CFR 4.23; 12 F. R, 8423), the desisions dated’
July 92,:1947; and’ August 22 1947, of' the Bureau of Land Manage— o
ment are aﬁirmed ;

MAS’I‘IN G WHITE o
’ Solwztor.,_ :

2. A. Wank, 52 L. D: 63 (1927) Sehneiderv: Forster 49 L D. 610 (1923)

3 Digest of Decisions-and Opinions in Connection with the Administration of the “Act. of s

February 25, 1920; a8 Applied: to* ‘Ol and Gas,; 47 L. D463, 463, 468469 (1920) Oha/rlea,,.
R, Htmpt 47 L. D. 588, 589 (1920) ; Tieck v. McNeil, 48 L. D. 158, 159  (1921).° ‘
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Authorlty of the Secretary—Orgamzatmnal Actlon-—-Appropnatlon La.ws

The Secretary has the statutory aunthority to appomt within' the limitation

" of 'available funds, such eniployees ‘as hie deems: necessary, and to organize

these employees:into:-such; groups': (denommated as *bureaus,” “d1v1smns,”
ete. ) ‘as he deems. to- be appropriate.

- Itis not necessary: that a group or agency W1thm a department be created by

' _statute. . Steh groups or agenaes may Vahdly be. created by admlmstratlve

action of the head of tHe department for the purposeé of performlng, under tig

’ superv1s1on, of assisting him to perform any function vested it him by 16Ww;

- An appropmatmn for: salaries-and other expeénses of subdivisions of a depart+

. ~ment which, has ‘been created by, the valid exercisg.of the-executive power

’ vested in the head of. such department is an appropnamon for purposes

authorized by law. .

M-35024 A.‘~;;‘.}a,1;,,-”;;h,;~<w Z:Q'Jﬁ}heAkYi23;1948i

To THD DIRECTOR, PROGRAM STAFI'

. Phis is in reply. to. your memorandum dated J anuary 14 1948 re— _

: questmcr g statenient, concernmg the legal authorlty for the estabhsh—
ment of the Program Staﬂ’ in the Ofﬁce of the Secretary

. The Program Staif was estabhshed in the Office of the Secretary
" by Order.No. 2594, dated December 16, 1947, “in order t6 enable the
Secretary more. eﬂ:’ectlvely to. dlscharge his responsﬂolhty for, formu-
latmg, recommendmg and executing pohcles and programs Wlthln

]urlsdlctlon of the Department.” The Program. Staff was “author- ’

ized to examine all pohcles and programs of the Department Wlththe
ob]ectlve of ascertamlng that (a) they are in egrated and 1nterhally
consistent ; (b) they cons tute a full utﬂlzatlon of the Department’

powers for carrying ‘out the responsﬂmhtles of  the Department

(¢) they are appropriately related to the programs and pohcles of
other agencies of government ; and ( d) they are in’proper context with -
the current and prospective needs of ‘the natlonal economy *f Based
_ upon the results of these exammatlons, the Staff “yill make such,
recommendatlons to the Secretary as will as51st h1m in the perform—
ance of his respons1b1hty non ,
" The séope of the powers and respons1b111t1es of the Secretar"j
the Interior is 1nd1cated by section 485 of Title 5, Unlted States’

which enumerates 13’ Government agencies and major fields of g v’-‘

ernmental activity as ‘being subject to the Secretary’s supervision.
It'is' well settled that public officers not only have the powers that

are expressly conferred on them by law, but they also possess, by nee-

essary implication, such additional Powers as are requisite to enable
them to dlscharge the duties placed upon them. (27 Op. Atty. Gen. -
482, 436.).

b
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Moreover; section 161 of the Revised Statutes (5 U.S. C. sec. 22)
expressly authorizes the head of each department to make provision
for “the distribution and performance of its business * * *.

'Within the limitation of the funds made available for the employ-
ment of personnel, the head of a department. is authorized to establish
such positions and appomt such employees as may be necessary to per-
form, under his superv131on, or to assist him in performing the func-
tions that are vested in him or in the department by law. (Revised
Statutes, sec. 169; 5 U. S. C. sec. 43.) In the language of the At-
torney General (39 Op. Atty. Gen. 541, 546), “The theory underlymg
the vestmg in an execiitive officer of numerous duties, varying in im-
-portance, is not'that he will personally perform all 'of them, but rather
that he will see to it that they are performed, the respons1b111ty be-
ing his and he being chargeable with the result.”

Tt is not necessary that a group of employees to whom the head of
a department desires to assign the duty of performmg or of assisting
him in the performance of functions vested in him or in the depart-
ment shall have a formal orgamzed status created by a statute. The
head of the department can organize the group and designate it as a
“hureau” or'as a “division™ or by . some other orgamzatlonal name
(e. g, “Program Staff”). There are numerous examples throughout
the Government of such groups established by administrative rather
than leg1slat1ve action. A strlkmg example along this line ‘in the
Department of the Interior is the Bureau of Reclamation, which had
its origin in’ administrative action by the Secretary ‘of the Interlor.
In support. of this’ prm(nple that the head of 4 department may es-
tabhsh 'bureaus and’other orgamzatlonal units to ‘perform under his
superv131on ‘or to assist him in performlng "functlons vested in the
head of the department or in the department see 27 Op Atty Gren
300; 1Lawrence Comp. Dec. 1, 8.

Under the legal authontles discussed above, it 1s clear that. the
Secretary of the Interior was authorlzed to estabhsh a Program Staff
to as51st ‘him in performmg the superv1sory functlons yested 'in h1m
by law. “Hence, an approprlatmn by the Congress to defray 1 the ex—
penses of the Program Staff in the conduct of the Work ass1gned to it
by the’ Seoretary Would be an approprlatmn for purposes authonzed
Iby IaW ’ ,

MASTING WHITE,
‘ - Solmto'r. ’

N PR
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LEG—AL QUESTIONS ‘ARISING OUT OF STOPPAGE OF WORK Ol\T'
‘ FRIANT-KERN GANAL R

Contracts—Exhaustlon of Funds—Termmatmn—AdJustments—Extensmn
‘of. Time, : : e

.+ ‘Contracts for.construction work made by the Bureau of Reclamation were niot
‘- automatically 'terminated -by the exhaustion of funds approprrated for the’
.+ -work covered by the contracts. : o

.When the Government announced that funds would be exhausted and that any

L work’ performed thereafter would be ‘done at the contractors’ risk, .the
vcontractors had a power to rescind their contracts The power to rescind
‘ceased to exist when the contractors faﬂed to exercise it before they were
notified by the Bureau:-of Reclamation that funds had again become available
for earnings under the contracts.

Since the stoppage of work under the contracts did not result from “changes '
in the drawings and/or spec1ﬁcat10ns,” but, rather; resulted from the ex-
“haustion of funds approprrated by Gongress for the making of payments
under the contracts, no eqmtable adjustment for the cost resulting from
the stoppage may be made by the Department under artlcle 3 (Standard
TForm No. 23) ‘of the respective éontracts,

The purpose of article 4 (Standard Form No. 23) of the respectlve contracts
‘is to provide a procedure under which the Government may alter the_ con- -
tracts in order to meet unanticipated: physical: conditions. Sinceé no: such
conditions were involved here, article 4 does not permit the Department to
grant any administrative relief to the contractors. -

The ' delays caused” by the exhaustion ‘of funds resulted from “unfore-
'seeable * k¥ getd ofithe Governmént” within' the meaning of article 9

(Standard ‘Form No. 23) of the Tespective contracts, and the contractors,‘ )
therefore, are: ent1t1ed to extensmns of tune under that artlcle

GA—22 : R : ' B JANUARY 28 1948

To teE COMMISSIONER, BUREAU oF RECLAMATION. :

There are before me réquests for. my views on several bas1c questlons
that have arisen because the funds appropriated for the construction
of the Friant-Kern Canal, Bureau of Reclamatlon, Central Valley
project, California, became exhausted on November 80, 1947, and no
addltronal funds were made available for this project until the enact-
ment of the Third Supplemental Approprlatlon Act, 1948 (61 Stat.
941), on December 23, 1047. The requests are in the form of pur-
ported “appeals” by contractors under five -contracts covering. con=
struction of the canal from “decisions” by the.contracting officer with
respect to matters connected with the stoppages of work that resulted
“from the exhaustion of funds previously mentioned. A conference,
at which representatlves of the contractors concerned presented their
views, was held in my office on January 13, 1948. - As the questlons
presented concern matters of law, I shall state my views in an opinion
to you, rather than in a decision upon the so- called appeals.
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The contracts concerned were all made by the Burean of Reclama-
tion prior to the fiscal year 1948. They are Contract No. 12r-16144,
with Arizona-Nevada Constructors, Dinuba, California, dated June
6, 1946; Contract No. I2r-16141, with Morrison-Knudsen Company,
. Ine., and M. H. Hasler, Fresno, California, dated June 6, 1946; Con-
tract No. I2r-15788, with Peter Kiewit Sons’ Co., Omaha, Nebraska,
‘dated March 9, 1946; Contract No. 12r-15878, also with Peter Kiewit
- Sons’ Co., dated April 8, 1946; and Contract No. 12r-15808, with

Bechtel Corporatlon, San Franclsco, California, dated March 6, 1946.
All these contracts are on Standard Form No. 23 _

Paragraph 11 of the specifications attached to each contract (the
specifications are expressly made a part of the contract) states:

Failure of Congress to appropriate. funds. Tf the operations of this contract
extend beyond the current fiscal year, it is understood that the contract is made
contingent upon Congress makmg the necessary approprlatwn for expenditures
thereunder after such current year has explred In cage such appropriation as

. may be necessary to carry out this contract is not made, the contractor hereby
releases the Government from all hablhty due to the failure of Congress to make
such approprlatmn :

_ This provision was inserted under the authomty of section 12 of
the Reclamatlon Project Act of 1939 (4310, S C. sec. 388) , which reads
as follows: . ’

When appropriations have been made for the commencement or continuation
of. construction or operation and maintenance of any: project, the Secretary
~may, in connection with such construction or operation and maintenance, enter
into- contracts for miscellaneous services, for materialg and supplies, as well
~ as for construction, which may cover such periods of time as the Secretary

may consider necessary but in which the liability of the United States shall be
contingent upon appropriations being made therefor.

On November 26, 1947, the Construction Engmeer and Authorized .
Representative of the Contractlng Officer, in a letter to each contractor,
called attention to the fact that the contracts were “made contingent
on the necessary appropmatlons belng made for expend1tures there-
under,” and then stated

These contraets. make the - Government’s liability thereunder contlngent on
there being made the necessary appropr1at10ns for eXpendltures thereunder. Un-
less the status of funds avaﬂable for thig figcal year shall hereafter change, it

is our best estimate in'the hght of the information available to us at this time
that funds available for- payments under your contract will be exhausted by

arnings beyond the funds avallable f01 payment thereof necessanly Wlll be
at the contractors risk. You will, of course, be advised prompily in the event
of there bemg made available funds in addltlon to thOSe now avaxlable for con-

tract payments in this fiscal year.
Subsequent developments in connectlon w1th the several contractors
are 1ndlcated below. '
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ARIZONA-NEVADA CONSTRUOTORS

The Arizona-Nevada Constructors, on December 5, 1947 wrote that
it was in disagreement with the Bureau’s position asto the contingent
nature of the Government’s obligation that the limited amount.of
work which it had performed since receiving the notice of November -
~ 26 had been carried on at the suggestion of the- Government for the
preservation of the existing work ; and that—

* *. % Tn no case, should our: actlon be construed as-a-waiver to the Gov-
-ernment’s eonduct nor-an-election to exercise:any partmular remedy. to which
we are entitled. - - . . :

The contractor then stated that, if it were “obhgated to again resume
work under our contract,” it requested “an equltable adjustment in
prices for, the increased costs occasioned and an-extension of time
for the additional time required by the Government’s action.”
On December 16, the Bureau made the followmg statement of its
- position in a letter to the contractor :

IR RN B _th,e'v1eW of the-Bureau that your contract:does not. automatical-
1y terminate upon exhaustion-of funds but that the parties are mot obliged-to
proceed under the contract until additional funds are made available by Con-
sgress for the resumption of work, 'Upon that event Fou will be expected to
resume work under your contract. -Any decision as to howWw you will proceed at
‘the present t1me must of necess1ty be made by you ‘in the: hght of 'the Bureau’s.
position. o

"In a letter dated December 20 1947, the contra,ctor outlined its. po-
sition at length.* The contractor stated that it protested and “ap-
pealed” to the Secretary of the Interior from the “decision” of the
contracting officer contained in the Bureau’s letter of December 16.
It then wrote, in part:

* ok ok We are now standing by with ‘plant, machinery, equ1pment and in-
ventories of a value of approx1mate1y $1,800,000. The contract contemplates
‘contmuous performance of work., There is no provision in the contract permit-
ting a stoppage of work.  * .* #* “TIf it had been contemplated that the contrac- .
tor should stand-by awaiting appropriations, the contract would have so pro- -
vided with the term of duration for such stand-by and the contractor: would
have made his bid price aceordmgly The contmct does not say that perform-
anceé of the work:is contingent—it says the contraet is made contmgent * ok

‘ The contmgency occurred whether Congress faﬂed for one day, one month,
.one year, or forever. We have been told that the funds were exhausted that
‘further performance of work would be at our own risk, and that no voucher
“would be honored for work performed subsequent to November 30, 1947, * * %

" It is therefore very clear that the contract intent of the parties was ‘that the
-obligation to perform work would only continue until such time as-the con-

#*As Arizona-Nevada Constructors, Morrison-Enudsen Company, 'In'e.,'ahdfPeter Kiewit
-Sons’ -Co., were all represented by.the-same. counsel,. who.-advanced virtuallyithe same
.theories-in behalf of h1s three chents, the contents of this letter will be noted in ‘Some
detail.’
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tingency occurred namely, the exhaustlon of funds This interpretation is
confirmed by the provision-thaf {lié’conttactor releases the Government from all
habﬂlty for fa11ure of Congress to appropmate funds .

The contractor requested— -

an immediate-decision by the Contractmg Oﬁicer and ‘the head of the Depart~
-ment of the following questronS' e i '

1. Are we entitled. to an 1mmed1ate acceptance of and full payment for all e

work performed?

2. Are we obligated to resume work and complete the uncompleted portron
~thereof in the evetit-of funds becoming available?

‘3. Was the exhaustion of funds in‘this manner foreseen; or wag it ore of- the'
‘unforeseen contingencies contemplated by Article 4 of the contract? -
. 4. Are we entitled, in the event we are required to resume and complete the
uncompleted portlon of said work, to an equitable adJustment in contract prices
and an extensmn of time to cover the inereased cost and add1t10na1 tlme re~
‘qu1red by reason of the stoppage of work?

_The contractor also’ Tequested an opportumty to present its views -
_to the Secretary or his authorlzed representatlve at an 1nforma1

conference.
On December 26 1947 ‘the Bureau wrote as follows to all the

: contractors :

In prev1ous correspondence concerning’ the availability: of funds for the pay-
ment of contract earnings during the fiscal year.1948 under your above num-
.bered .contraet, we advised that should there be any change in the status of.such
funds, as then indicated, we would notify you promptly. I am glad to-be able
to advise you that additional funds are now available for that purpose as pro-
: v1ded by the Th1rd Supplemental Appropriation Act 1948.

_ . On December 30 1947, Arizona-Nevada Constructors wrote a letter
to the Contractmg Ofﬁcer and requested that it be treated as a supple—
‘mental “appeal” to the prior “appeal” of December 20. In this letter,
the contractor stated, in part: :

If it be your 1ntent1on to reqmre that we now proceed with . the Work we

request the 1mmed1ate 1ssuance of a change order, bearing the wrltten approval
_of the Head of the Department and making an equitable adJustment in price
and 't tlme in conformlty with Article 3 and Article 4 of our contract TR
. * * * L ' * * *
N We stand ready to eomply w1th any order that may be properly author1zed
.and issued under the terms of our original contract for this work. We. protest
and appeal to, the Secretary of the Interior from any order, either direct or by
imphcatlon to the effect that we are obhgated to stand the expense of the
fpresent shut- down and are reqlured to _resume work without the immediate
issuance of a proper change order makmv an eqmtable adjustment 1n our
‘contract prlce ‘and time for the completlon of the work.

Thé eontractor also requested answers from the Department to the
two following : add1tlona1 questions:

1., 'What- dssurance have you: to offer that necessary funds ‘are now avaﬂable? .
9, "Are 'we still to proceed at ‘our ‘own risk as instructed by your letter of
- November 26, 1947%
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MORRISON—KN‘UDSEN COMPANY INo AND, M H HASL‘ER

The first communication to: the Bureau from this: contractor, after
the receipt of the Bureau’sletter: of November 26, was dated December
5,1947. Ttstated, in part, as follows ' i

Without waiving our rights. for recovery of . damages sustained due to suspen—
sion of ‘the work, we hereby notlfy the government that we "will consider the
contract terminated, if' funds .are ‘not made available for:continuarce of ‘the
work within a reasonable period of time subsequent to November 80, 1947.

On December 23, after Morrison-Knudsen had received the Bureau’s

“etter of December 16 stating that the Bureau did not:consider the
contract. to have been' terminated.: automatlcaﬂy because- funds had
become exhausted, this-contractor stated its’ p051t1on in detail.” This
letter used language almost identical with that dated’ December: 20,

1947, from Arizona-Nevada Constructors, and it requested the de—
cision of the Department on the same four questions.

:On: December 30, 1947, Morrison:Knudsen rephed to the Bureau 3.
letter of December 26 stating that funds were again available for the
payment of earnings under the contract for the fiscal year1948. -This-
communication of December 80 from Morrison-Knudsen was identical
with that written to-the Bureau on the same date by Arizona-Nevada
Constructors. - Accordingly, it. will.be unnecessary to descr1be the
letter further than to quote a single sentence— ;

~“We stand ready 1o comply w1th any ‘order that may e properly authorlzed and'
1ssued under the terms of our or1g1na1 contract for thls Work " ’

PETER KIEWIT Sons’ Co.

On December 5, 1947, this contractor protested “the. 1nstruet10ns
of the Contraetlng Ofﬁcer as. contamed in his letter tous of the 26th,”
a,nd then wrote . ‘

"We beheve the above—descrlbed actlon of the Contractmg Oﬂicer and our result-,
ing stoppage of work, is not within the provisions. of our contract and speelﬁca-

. tions for this contract, and that:our ‘contract Has been terminated.

In the event that at some later date it is legally determined that out contract
has not been terminated, we request this protest be considered our request foran’
equitable adjustment of our contract to provide for extension of time and adJust-
ment in confract price to cover our inereased costs and time for performance

: made necessary by the action of the Contracting Ofﬁeer

'On December 8, 1947 the contractor inquired of the Bureau whether
it should hold the “Company owned plant, equipment, materlals sup-
plies, crews. and superv1sory personnel * * * af the site on the possi-
bility that we may at a later date be requlred and. dlrected to resume
work under this contract,” or whether it should “gttempt to mltlgate
incurred costs and losses to be incurred by 1mmedlately removmg said
plant equipment; materials, supphes, crews, and superv1sory per-
- sonnel, for use elsewhere. ,
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. On December 17, the Bureau responded by statlng its legal position. -
in the same language ‘s that employed in its letters to Arizona-Nevada
Constructors. and. Morrison- -Knudsen, namely; that, the contract. had
not. automatmally terminated, but that the parties were not obliged to
proceed under it until addltlonal funds should be made available by
Congress for the resumptlon of Work , S

On December 20, 1947, this contractor also stated. its posmon ina

' letter to the: Bureau Wh1eh was almost identical in language with those
written by Arizona-Nevada Constructors” and Morrison-Knudsen
Company and which requested the decision-of the Departmént on
the same four questions. The only other letter from Kiewit-in the-
file is the contractor’s formal acknowledgment to the Bureau of the
latter’s communication of December 26 ooncermng the ava,llab1l1ty -
of additional funds R Pt

BECHTEL CORPORATION

"This contractor on December 4, 1947, acknowledged the Bureaus
letter of N. ovember 26 concerning the exhaustmn of funds by stating
“that it considered the measures that it was compelled to take in order
to protect its property during the shut-down as extra work; for Wh1ch
it expected additional compensation. It then wrote: : ,
L® R ¥ we consider your-stated failure or refusal ‘to continue to pay for
the performance of work undér our contract as unwarranted and a breaeh by
the Government of the contract. . It is our thought that the extent of the dam- ;
ages resultmg ‘from the.action of the Government can best. be ‘minimized. by
an immediate conference to effectuate the termination of our confract, and an
amicable -adjustment of the -damages and. additional  costs thereby . occasmned

tous. * * %

On December 23 in’ response to the statement of the legal p051t10n
of the Bureau eontamed in its letter of December 16, the corntractor
requested an answer from the Depa,rtment to the two followmg
questlonS' T L ‘ L o

1. Is it the Government’s pos1t10n that the above numbered contract was not
terminated by the exhaustion of funds? -

2. Will the contractor be required, to return: to Work upon notlﬁcatlon that
additional funds are available?

‘On Décember 30, 1947 after the contractor ‘had recelved the Bu-
reau’s letter of December 96 informing it that “additional funds are
now availakle,” Bechtel requested instructions from the Bureau as
to whether the letter of December 26 ‘was “intended as an order that
we proceed with the work under the '* * * contract?’ If so,
the contractor requested “that a proper change order * * % Dea
issuied and that such change order’ include proper and equ1tab]e ad-
justments in prices and time for completion * * *” The con-
tractor requested also: “a deﬁmte assurance and comm1tment from
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you of the amount of Money: now- avaﬂable for payment for WOI‘k
performed by us in the event we are required to Tecommence opera-
tions, such cominitment to demonstrate that we will be paid in: full
for all work required to be performed under the above contraet durmg :
the fiscal year 1948.” :

1. The first legal question is Whether the Bureau s identical letters
of November 26 served-to put the several.contractors on notice that
the respective contracts would: terminate under their own terms on
November 30, when funds for payments to the contractors. Would be— -
coms exhausted

Tt will be ‘noted in connection with: this pomt that paragraph 11
of the specifications, previously quoted; i$ addressed: solely to the
liability of the Government in the event that Congress should fail.
to appropriaté funds for the continuation of operations under: thé
respective contracts after the first:year. It does not provide that .
the contract: shall: terminate upon a failure by the Congress t0- ap-
propriate sufficient- funds. ,

In Dineen v. United States,; 71 F. Supp 742 (Ct Cl 1947), where
the Government had 1nf01med a’ contractor who was engaged in high=
way construction for the National Park Service that further monthly
progress payinénts could not be made because of the exhauistion of
funds, had subsequently authorized the contractor to suspend work,
and had theréafter called on the contractor to complete the work
under the contract after funds for that purpose Were made available.
by Congress, it was held that neither the exhaustion of funds nor the
‘suspension  order. which followed automatically termmated the
contract. ; ,

"The decision of the Comptroller General (B-72020) dated January
9, 1948, and addressed t6 the Secretary of the Interior, with respeéct
to the consequences of the exhaustion on November 80, 1947, of ap-
propriated funds for earnmgs under Bureau of Reclamatmn contracts,
indicates élearly that, in the opinion of the Comptroller General, these
contracts did not necessarﬂy come to an end on the date mentioned.
In the view of the Comptroller General, a hiatus existed, “at least
in the liability of the United States,” from the time when the ap-
propriated funds became exhausted until the enactment of a sup-
plemental appropriation statute providing funds for further pay-
ments on work covered by thé Burean of Reclamation contracts. This
~ hiatus ended when the supplemental funds became avallable and the

contractors were inforined of that fact. : '
* The following decisions of the Court of Claims support the. v1ew
taken in the Dinéen case and in the Comptroller. General’s ‘decision
of J. anuary 9, 1948 with regard to the point now under eons1dera,~
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tion: Sehuler & McDonald, Ine. v. United States, 85 Ct. Cl. 631 (1937) ;
William T'. Joplin v. United States, 89 Ct. CL 845 (1939). - ;

In the light of these authorities, it seems clear that the Bureau of
Reclamation contracts which are the subjects of this memorandum
did not terminate automatically on November 30, 1947, as a result
of the exhaustion of the funds appropnated for the Work covered by

‘such contracts.

2. As it has been concluded that the several contracts dld not
terminate automatically on November 80, 1947, the next question to
be considered concerns the nature of the legal relatlons which ex1sted
between the parties subsequent to that date.

‘Deécisions of the Court of Claims indicate that the mablhty of the :
Governmert to make further payments under contracts such-as those
involved here places it in a vulnerable legal position with respect to
the other contracting parties. Thus in Schuler & McDonald, Inc. v.
United States; supra, where the Government caused work to be sus-
pended under a contract because of the exhaustion of the applicable
appropriation, the court held squarely that the Government had
breached its contract. This idea. of breach by the Government was
carried (over into the first opinion in William 7. Joplin v. United
States, supra, wherein the Government “about October 8, 1928, in

~ effect, dlrected the plaintiffs to cease operations until further notlce
% % % qnless they were willing to finance the work themselves.”
In a supplemental opinion, however, the Court of Claims stated (89
Ct. Cl. at pp. 862-363) that— :
© % % % In the opinion heretofore filed it was stated that this [action by the ‘
Government] constituted a breach of the contract on the part of the defendant.
This statement was too broad for the reason:that the action of the defendant
violated ‘none of the express provisions of the contract. * * * When the
defendant announced that it would stop making payments in accordance with
the terms of the contract, the plaintiffs_ could have abandoned the project and
sued on a quantum meruit for the work done and for damages. *  * *

~ This- second. statement by the Court of Claims in the Joplin case
seems to describe accurately the legal relations existing between the
Government and the several Bureau of Reclamation contractors sub-
sequent to November 80, 1947, and prior to the receipt by the con-
tractors of the identical letters of December 26, 1947, from the Bureau
stating that funds for further earnings under. the contracts had be-
come available. After the Government announced that funds would
be exhausted on November 30 and that any work performed there-
after would be done at the contractor’s risk insofar as. compensatlon ‘
was concerned, it would be unreasonable either to require a contractor
to continue with performance after November 80 or to require that
the contractor stand by in readiness for an indefinite period because
of the poss1b111ty that at some future tlme funds might once more
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become available. On the contmry, 1t seeins that durmg the perlod
in question each of the contractors possessed a power of rescission
which, if it had been exercised, would have terminated-the contract
and- Would have enabled the contractor to recover for the work
previously performed and for the damages suffered as a-result-of. the
action of the Government.- :

-'There is nothing in the record before me to- 1nd10ate that any of the
four contractors exer cised this power of rescission. »

- In its letter of December 5, 1947, to the. Bureau of Reclamatlon,
- Arizona-Nevada Constructors stated that its communication- shoul(l_
not be construed as “an election to exercise any particular remedy to =
© which we are ‘entitled.” . This same contractor’s:lengthy letter of
-~ December 20, 1947, cons1sted principally of an argument that the con~
tract. termmated tnder its .own terms wheén. funds were no longer
available to finance the work covered by the contract, and of the request
for the views of the Department on the legal pdsition of the contractor.
- In itsletter of December 5, 1947, Morrison-Knudsen Comipany, Inc.;
and ‘M. H. Hasler stated that “we will consider the contract termi-
nated, if funds-are net made available for continusnce of.the work
w1th1n a reasonable period of time subsequent to November. 80, 1947.”
The Morrison-Knudsen letter . of December: 23 to. the Bureau ‘was
virtually identical with the letter of December 20 from Arlzona—
Nevada Constructors.: ; .-

On December 5, 1947, Peter K1ew1t Sons’ Co mformed the Bureau

that whilerit. beheved “that our;contract has been terminated,” never-
theless, “in the event that at some later date.it is legally détermined
~that our contract: has not been terminated, we request this protest be
‘considered our request for an:equitable adjustment.” : Three 'days
later, this contractor. asked, the Bureau whether it should hold its
equipment and perso_nnel at. the site “on.the possibility that we may
at alater date be required and directed to resume work under this con-
tract.” Finally, the Kiewit letter, dated December 20, 1947, was vir-
tually identical in language with the. letter of the same. date from»
Arizona-Nevada Constructors:-

The Bechtel Corporatlon on December 4 stated to the Bureau that .
it considered the Government’s “failure or refusal to-continue to pay -
for the performance of work under our contract as unwarranted. and
a breach by the Government of the contract,” and the contractor re:
quested a-conference at which it might discuss the termination of its
contract. While this statement by Bechtel at first glance might indi-
cate .an. 1ntent10n to. rescind, ‘on December 28 this same contractor

“asked the. Bureau whether: it would “be required: to return to work
uponnotification that additional funds are available?” - : :
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‘There is no evidence that any of the contractors made any state-
ment or took any action which clearly gave the Government notice of
an intention permanently to abandon work on the Friant-Kern proj-

- ect.. . Therefore, it is my conclusion that none of the four contractors
- took the positive unilateral action necessary to constitute a. valid
exercise of the power of rescission, :

When the contractors were notified by the Bureau’s identical letters
. of December 26 that funds had become available for the payment of
contract earnings, the power of rescission which the contractors had
possessed since November 30 ceased to exist. There are two reaSons
- for this conclusion. '

In the first place, even if one of the partles to a contract has repu-
dlated it (an act of greater significance legally than that of the Gov-
ernment in the instant case) , the repudiation may be withdrawn unless
.the other party has, before the withdrawal, either manifested an-
" election to rescind the contract or hasin some other manner changed
his legal position in reliance on the repudiation. “See Nélson v. Morse,
52 Wis. 240, 9 N.-'W. 1 (1881) ; Rayburn v. Comstock, 80 Mich, 448,
45N, W. 378 (1890) ; Fohnson v. Wright, 175 Minn. 236, 220 N. W. 946

(1928). A fortiors, it is clear that the Bureau of Reclamatlon, by

sendlng its letters of December 26, cut off the possibility of any change
in the legal relations of the parties which might have ‘followed its
- letter"of November 26 and the exhaustion of approprlatlons on No-
vember 30 if any of the contractors had acted n'a tlmely manner to
effect such a'change. D : B

- In:the:second place, the: contractors falled to exercise then' power
of rescission within & reasonable time after learning of the condition
of the approprlatlons -and, accordingly, they forfeited the power.
Williston, Contracts” (Rev1sed ed.) 1987, 'sec. 1469. : The contractors
had almost a month' (from Noveniber 80 until the receipt of the: letters
of December 26) ‘during which they m1ght ‘have exercised their power
of reseission. - This period constituted a reasonable time within which
to make an election to rescind;  The Government thereafter was in
& position to perform its obligations, and the contractors were in-
formed of that fact and of the Government’s expectatlon that they
" would resume work under.the contracts.

- Therefore,-it is my opinion that each of the eontractors became ’
obhgafed upon receiving the Bureau’s commhmcatmn of December
26 to resume work under its-contract. - : g

3. The next: quiestion that arises: is whether the Department can. -
properly grant to each of the contractors an equitable adjustnent
under article 3 of the contract or:a-modification of the contract under
article 4 to cover the additional: expenses ‘oceasioned because of the
suspension of the work: as a result of ‘the Government’s failure to’
provide the funds necessary for continuous operations.
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Artlcle 3 of each contract authorlzes the contraetmg oﬂieer to “malke
clianges in the drawings and/or specifications of this-contraet,” and
provides that “If such changes cause an increase or decrease in the
amount’ due under this contract, or in the time required- for itsiper-
" formance, an equitable adjustment shall be made and the contract
'~ ghall be modified in writing accordingly * *- **  The language of -
- this-article plainly indicates that it does not prov1de a-means whereby
- relief maybe granted administratively to the Buréan of Reclamation.
contractors with respect to the additional expenses occasioned by the
- work stoppages. - This is because the work stoppages did not result
- from “changes in the drawings and/or specifications,” but, rather;
resulted from the exhaustion of the funds appropriated: by Congress
for- the making of payments under these and other: contracts of
- the Bureau of Reclamation. Hence, article 8 of the respective: cori-
tracts is irrelevant to the situation with which we are dealing in this
memorandum. See Diamond. v.. United States, 98 Ct. CL 543 551
(1943).

- Article. 4 of each contract also falls to prov1de a means; Whereby
rehef may be granted administratively. by this..Department to: the
contractors, in connection with the added expenses resulting from the
work: stoppages. due to exhaustion of funds: -This article provides
that if, during the progress of the .work, the contractor encounters
or/the Government discovers “subsurface . and/or latent conditions at
the site materially differing. from thoese shown .on the: drawings:or

indicated in the specifications; or-unknown conditions of & 1
 nature differing. materially. from those ordinartly; encounte
' generally recognized as inhering in work of:the charaetepp‘_ vider

for-in-the plans and speelﬁca,tlons, the-contract, may be- “modlﬁed to ‘
- provide for any-increase or decrease-of. cost, and/or- diﬁ'erence in time
resulting from such conditions.” - The purpose of article:4 is te pro-
vide & procedure-under; which the. Government: may:alter the.contract
in order;to meet unanticipated physical conditions. United States
- vy Rice, 317 U..S. 61, 66:(1942) 5 T'he Arvundel Qorporation v. United

States, 108.Ct.. Cl 688 (1945)., certionani. denied 326 . S. 752 (1945) ;
- Breymanm, V.. United. States, 106 Ct. Cl: 367 (1946) ; Ottinger Bros.

Construction: Co., 3, CCE. 489, 491 (War Department. BCA No. 977,
- 1945) 3 Trapp- Oam"oll C’ompany, 1 CCF 328, 330, 831 (War Depart— .

"ment. BCA. No. 142; 1943).. The problem before us. did ‘not arise
because. unantlclpated physical conditions. were. encountered or. dis-
covered: in: .connection: with -the work under ‘any. of -the. contracts:
Instead, as previously indicated, the situation developed solely because
of the inability of the Bureau of Reclamation. to make progress pay-
- ‘ments. to: the contractors over: a- period of approximately 1 month:
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Therefore, article 4 is of no ass1stance 1n con51der1ng the matter of
administrative relief to the contractors. '
' 4, ‘Another pertinent question is whether the contractors may bo
granted by administrative action extensions of the time prescribed in
- the'respective contracts for the completlon of the work: under sucl
contracts. 7o i : 4 S
It is clear, in.my opinion, that each contractoris entltled to an ap~
propriate extension of time, and that the extension may be granted by
administrative action. Article 9 of each contract provides, among .
other ‘things; that the contractorshall not be-chargeable:with: “any
delays in'the completion of the 'work:-due to unforeseeable causes * # *
including ' # * * acts of the Government * * *”; and that the time
~ for completing the work under the contract may be extended by ad-
ministrative action. when:such delays occur. :As this language was
‘drafted by representatives 'of the Government, its scope ‘should be
hberally “construed for the benefit of the ¢ther party to the contract.
Aécordingly, I conclude that the phrase “acts-of the Government”
. should be broadly construed to include any exercise of power or “de+
- termlnatlon of will, prodicing an effect in the sensible world,” by an
agency, ‘officer; or employee representlng the Government. (See the
definition’ of thenoun “act” in Webster’s New' International Diction-
ary, 2d ed., Unabridged.)  ‘When viewed from this standpoint, the
action of: the Government in providing for the fiscal year 1948 funds
inadequaté in amount to finance the operatlons contemplated for that

- year under the contracts between 'the Bureau of Reclamation and the

contractors whose situations sre under considération in this memo- -
randui, and the rotifications which were given'to the contractors by
the Bureat of Reclamation in the identical letters dated November 26,
1947, were “acts of the Government”’ causing delays in the completmn
of' the work under’ the several contracts, Wlthm the meanmg of artlcle -
9 of each contract. sl RN
2Tt is also my view:that such “acts of the Government” ‘were: “un-
foreseeable,” in the legal sense. “That is to say, enforced work: stop-
pagés under long-term Bureau of Reclamation contracts due to ex-
haustion-of funds are not of such: frequent occurrence as to-be a part,

- of the common éexperience of persons ‘who deal with the. Bureau and;
hence, to be reasonably: ant1c1pated as a llkely contlngency In fact;
T am informed that the work stoppages in'the autumn of 1947 ‘were
the first that ever became necessary on account of exhaustion of funds
in the entire history of the Buréau of Reclamation. . The inclusionin
these contracts of a provision relating to the’ hablhty of the Govern-
ment-for damages in the event that Congress: mlght fail to prowde
funds for-the completion of the ‘work does not fiean that such a-con-
tingency was reasonably expected by the persons who signed the con-

. tract as likely to oceur. . '
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Therefore, pursuant to the authority delegated to me by the Secre-~
tary of the Interior (48 CFR 4.24; 12 F. R. 8424), I direct the con-
tracting officer to notify each of these contractors that the contractor
is granted a period of 10 days from the date of the receipt of such
notification within which to submit a formal application for an ex-
tension of time under article 9 of the applicable contract with respect
to the delay caused by the acts of the Government discussed in-this
memorandum. :
5. Apart from the extensmn of tlme referred to above in part ¢ of
this memorandum, it appears that no relief can be granted to these con-
tractors by admlmstratlve officials  of, the. Government. . Whatever
claims the contract01s may have against the Government by virtue of
increases in costs occasioned by the exhaustion of funds and the neces-
sary stoppacres of: work a