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PREFACE

The present volume of the Decisions of the Department of the In-
terior covers the period from January 1, 1945, to June 80, 1947. Tt
includes the most important administrative decisions and legal opin-
ions that were rendered by officials of the Department during the
; perlod

The Honorable Harold L. Ickes and the Honorable J. A. Krug
served successively as Secretary of the Interior during the period cov-
ered by this volume ; Mr. Abe Fortas and the undersigned served suc-
cessively as Under Secretary of the Interior; Messrs. Michael W.
Straus, Warner W. Gardner, C. Girard Davidson, and the undersigned
served as Assistant Secretary of the Interior; and Messrs. Fowler V.
Harper, Warner W. Gardner, and Mastin G. White served succes-
sively as Solicitor of the Department of the Interior.

This volume will be clted within the Depa,rtment of the Interior as

“59 I. D.”
@M L

 Secretary of the Interior.

11



CONTENTS

Page
Preface. .. ___ IIT
Table of Decisions Reported.... VII
Table of Opinions Reported____ IX
Table of Cases Cited.._.______ X1V
Table of Overruled and Modified
Cases. oo e XXVI
Table of Statutes Cited:
(A) Acts of Congress....._ - XXXIX
(B) Revised Statutes-.__.._.. XLIX
(C) United States Code.___._ XLIX

Table of Statutes Cited—Con.

(D) Statutes of the States and
Territories .o cee -

Executive Orders and Proclama-
tions Cited.. ... _.__
Departmental Orders and Regu-
lations Cited . __ .. ____.___.

Page .

LII
LI

LIIX



TABLE OF DECISIONS REPORTED

Ahrens, William (deceased), L.
E. Grammer, Carl H. Beal_...__
Aldrich, J. C
Arizona, State of - __
Arizona, State of___________.__
Aronow, Willard B_____________
Bank of America, National Trust
and Savings Asso., Executor of
the Estate of William B.
Beaizley :
‘Banzhaf, Alfred and Harold, The
Swan Co. v.
‘Bartine, Fred
‘Basart, Delbert R., Alexander P.
Madison »

Bassie, Dorothy et al., Mary I

Chapman and Harry M. Kirch-
ner __. i i}
Beaizley, William B., Bank of
America, .National Trust.and
Savings Asso., Executor of the
 Hstate
‘Beal, Carl H, L. B, Grammer,
- William Ahrens (deceased)_—-
Brown, Ellsworth E., and Claude
G. Burson
Burnham Chemical Co__._____
Burson, Claude G., and Ellsworth
H. Brown
Burt, Mrs. May B______________
Calder v. Murray et @l ______.._
California Co., Equity 0il Co.,
Utah Southern Oil Co________
‘California, Stateof . _________
Chandler, Elmer R, Dan
O'Keeffe : :
‘Chapman, Mary I., and Harry M.
Kirchner, Dorothy Bassie ef al_
Cooke, Victor H., United States
v
‘Cooper, 0. 0. et @l .____________
Cox, A. L. et al., Wilma H. Dono-
hue .

- Page

- 176

14
317
536

412

262
110

415

235

a2

323

539
365

539
521
528

326
451

244
235
489
254

481

Crisp v. Maine

Davis, Mark J., Jr- . __________

Donohue, Wilma E., A, L. Cox
et al

Equity Oil Co., Utah Southern

0il Co., The California Co____
Forehand, Roy, R. R. Marsh____
Geist, Otto William
General Petroleum Corp. ef al__

.Grammer, L. E., Carl H. Beal,

William Ahrens (deceased)—__

‘Harris, Homer H_____________

Hauge, Jeng J., Tollef N. Iver-
son i
Hawkins, J. N., Protestant, Hill
». Williamg and Liddell ; Saun-
ders v. Williams and Liddell__.
Helmig, Mary B _____
Hill, Charles 8, and Mountain

Iverson, Tollef N, Jens T
Hauge

Judd, Frank et al, William

Sharpe
Kirchner, Harry M., and Mary I.
Chapman, Dorothy Bassie ef
al ——
Leman, Joseph A., Larry M.
Oskolkoff i
Lessard, Grover C., and John A,
Martin ;
Liddell, T. C., and N. 8. Williams,
Annje L. Hil e ___
Liddell, T. C., and N. 8. Williams,
Mrs. Jimmie Saunders v_______
Lord, Elizabeth ‘et al., Angela
Tinta Martin Ve —_. ——————

481

326
397

226 .

383

323
287"

108

370
309

370
525

108

213

235
458
258
370
370

435
415



VI
Maine, Omar LeRoy, Xorace
Crisp v

. Marsh, R. R., Roy Forehand_ ...
Martin, John A., and Grover C.

Lessard
Martin o, Lord ef @l
Massey, Loyal N. and Leona_._-
Miller, Frank J., United States

v

Mﬁler, James H___________.__ ;_
Moorhead, W. J., United States
[

Morgan, N. G. &f 00—
Mountain Fuel Supply Co. and
Charles S. Hill :
Murray, Wilson et al., Zelph- S.

Calder p
Myatt, William A________.__.__
Nelson, Blmer K_ e
New Mezxico, State of o ——_
Nyman, Carl v
O'Keeffe, Dan, Flmer R. Chand-

ler

Olson, Carl T
Oskolkoff, Larry M., Joseph A.
Teman AR oL
Palm, Raymond L e
Parsons, J. 8. and Clara——.__—_
Ray, Olinton D____ ol _ ...
Reynolds, Carl e

Saunders, H. P;, Jt -—

!

Page

406
397

258
435
81

446
. 218

192
400

215
528
204
296

402
238

244
207

TABLE OF DECISIONS REPORTED

Saunders v. Williams and Lid-
dell, J. N. Hawkins, Pro-
testant

Scivally, H. R
Sharpe, William, Frank Judd et
ol
Sinclair Wyoming Oil Co————__
Sorrell, Ray.
State of Arizona
State of Arizona
State of California_ o _
State of New MeXiCOmom mmeven
State of Utah, John La Ray Hunt,
Jr. v
Strauss, C. . ef al., United States
v
Swan Co. v. Alfred and Harold
Banzhaft i
Twentymile Qil and Gas Co_.——_
United States v. Cooke ..
United States ». Miller_________
United States v. Moorhead_____
United States ». Strauss ef al-_-
Utah Magnesium Corp—————____
Utah Southern Qil Co., The Cali-
_fornia Co., Bquity Oil Co_____
Utah, State of, John La Ray
‘Hunt, Jr. v
Williams, N. 8.,.and T. C, Liddell,
Annjie L Hilo___ ..
Williams, N. 8., and T. C. Liddell,
Mrs. Jimmie Saunders v~

Page

370
523 .

213
350
278

14
317
451
402

44
129

262
355
489
446
192.
129
289

326



TABLE OF OPINIONS REPORTED

Acreage charges against holders
of operating agreements with
oil and gas lessees___________.

Acreage limitation on grazing dis-

tricts  under Taylor Grazing

Act
Administration of Indian tribal
and individual lands through
leasing clerk employed by tribal
land enterprise ...
‘Administrative adjustment of
tort claims when damage is cov-
ered by insurance __.________
Administrative Procedure "Act,
application of section 4 to reg-
ulations closing private lands

-under authority of Migratory.

Bird Treaty Aet . ____
Alaska—Authority of Governor
to grant reprieves and par-
dons._
Alaska—Authonty of the Secre-
tary to.administer tidelands
adjoining, Katmai - National
Monument, .
Alaska Road Commission—Sales
of groceries and supplies from

warehouse stocks to its employ- -

ees for personal uS€—
Allotments—Authority of Com-
~  missioner of the General Land
Office to issue patents in fee
covering Indian _allotments
with reservations of the miner-
als underlying the allotments
in favor of the Indian owners.
Allotted lands of tribes organized
‘under /Oklahoma Indian Wel-
fare Act, status of e
Ancﬂlary administration in Okla-
homa _to. establish the title to
Osage: headrights . of. heirs or
beneficiaries of -deceased. -non-
Indians; domieiled at the time

of their death in a. State other.

than Oklahoma,
of.

requirement

Page

4

19

328

520,

431

14|

360

363

100

108

Applicability of Oklahoma Com-
munity Property Act to re-

stricted Indian’ property—_____ -

Application of section 4, Admin-
istrative Procedure Act, to reg-
ulations closing private lands
under authority of Migratory
Bird Treaty Act

Archeological excavations__ ..

Arizona school lands, reclamation
withdrawal of surveyed_.___.

Arkansas, marketing of electrie
power from reclamation proj-

' ects

‘Attorney contracts with' Indian
tribes, delegation of authority
to perform certain functions

- relating to

Authority of Commissioner of the
General Land  Office to issue
patents in fee covering Indian
allotments with reservations of
the minerals underlying the al-

" lotments in favor of the Indian

, OWners -

Authority of Department of the
Interior to bargain collectively
with representatives of its un-
. graded employees — . ____

Authority of Governor of Alaska
to grant reprieves and par-
“dons

Authority of Governor of Puerto
Rico in exercise of pocket veto,.
extent of

Authority of the Secretary to ad-
minister: - tidelands . adjoining
Katmai National Monument in
Alaska

Authomty of the Umted States to
permlt the burial of and erec-
tion of a monument for Presi-
dent Roosevelt and Mrs. Roose-
velt on the Home of Franklin
D. Roosevelt National Historie
Site__

X

Page

474

431
. 465

280

453

189

100

202

14

50

360 .

48



TABLE OF

Authority to prepare public lands
for irrigation.._____ .. o
Bankers Mutual Insurance Co.,
Subrogee, and Mr. and Mrs.
Harold R. Lindsay, claims of. ..
‘Claims of Mr. and Mrs. Harold R.
Lindsay and Bankers Mutual
Insurance Co., Subrogee______
Claims of Mrs. Maude H. Walker
and Miss Maud H. Walker, Jr_
Collective bargaining—Authority
" of Department of the Interior
to  bargain collectively with
representatives of its ungraded
employees .
Columbia River Reservoir, In-
dian rights in :
Costs of subjugation work on
Salt River Indian irrigation
project as deferable construc-
tion costs under the Leavitt
Act of July 1,1932__._________
Cultural-cooperation Pprogram,
" United States
Death of a Government officer or
employee performing official
duties in a territory of the
United States, payment of ex-
penses incurred_____________
Definition of primary term of oil
and gas leases. ...
Delegation. of authority to the
Commissioner of Indian Affairs
to waive Order No. 420, as
modified
Delegation of authority to per-
form certain functions relat-

ing to attorney contracts with

Indian tribes
Delegation of veto power over
tribal legislation ... ____
Denver Producing and Refining
Company, status of unit opera-
tion agreement _.______ - ____
.Electric power, marketing from
reclamation projects in Arkan-
sas
Exchange of trust or restricted
~ Indian land for other land of
the Indian’s selection under au-

thority of the -act of ‘June 80,

1932 U

OPINIONS -REPORTED

Page

209

560

560

562

292

147

92

b4

231

517

358

189
555

429

453

28

Expenses incurred through the

death of a Government officer
or employeg performing official
duties in a territory .of the

Extent of authority of Governor
of Puerto Rico in exercise of
pocket. veto

Flathead irrigation project, in-
clusion of power costs in con-
struction costs in applying. re-
payment contract requirements
of Flathead project Ilegisla-
tion_._

Flathead Tribal Council, jurisdic-
tion to regulate bunting on

- Page

231

50

3¢

Pablo and Ninepipe Reservoir .

sites i
Franklin D, Roosevelt National

Historie' Site, authority of the

United States to permit the

346

burial of and erection of a mon-.

ument for President Roosevelt

and Mrs. Roosevelt on the
Home of

Functions of Oil and Gas Divi-
sion '

Governor of Alaska, authority to
grant reprieves and pardons.__
Governor of Puerto Rico, extent
of authority in exercise of
pocket veto.
Grazing districts, acreage limita-
tion under Taylor Grazing Act_
Grazing fees under the Taylor
Grazing Act
Hopi Executive order reserva-
tion, ownership of the mineral
estate
Hunting, jurisdiction of Flathead
Tribal Council to regulate on
Pablo and Ninepipe Reservoir
sites
Inclusion of power costs in con-

struction costs of Flathead ir-

‘rigation project in applying re-
payment contract requirements
of Flathead project legislation_.
Indian affairs—Delegation of au-
thority to the Commissioner of
Indian Affairs to waive Order
No. 420, as modified. ..

50
19

340

248

346

30



TABLE OF

-Indian allotments—Authority of
Commissioner of the General
Land Office to issue patents in

- fee covering Indian allotments

- with reservations of the min-
erals underlying the allotments
in favor of the Indian owners__

Indian irrigation projeet—Costs
of subjugation work on Salt
River Indian irrigation project
as deferable construetion costs
under the Leavitt Act of July 1,
1932

Indian land—Txchange of trust
or restricted Indian land for
other land of the Indian’s se-
lection under authority of the
-act of June 80, 1982_____-_____

Indian patents—Right-of-way-

reservations in__.___________
Indian property—Applicability of
Oklahoma Community Prop-
erty Act to restricted Indian
property. .
Indian reservation—Ownership
of minerals in patented lands
within the Uintah and Ouray
. Indian Reservation, Utah_.___
Indian rights in Golumbla River
Reservoir.

Indians—Inclusion of power

costs in construction costs of
Flathead irrigaticn project in
applying repayment "contract
requirements of Flathead proj-
« ect legislation . __________
Indians—The requirement of an-
cillary administration in Okla-
homa to establish the title to
Osage headrights of heirs or
beneficiaries of deceased non-
Indians, domiciled at the time
of their death in a State other
than Oklahoma
Indian tribal and
lands—Administration through
leasing clerk employed by
tribal land enferprise_______.__
Indian tribes—Delegation of au-
thority "to perform certain

functions relating to _a’qtqrr;i'ey ,

~contracts

mdlvldual .

OPINIONS REPORTED

Page

100

92

i

461

474

393

147

30

103
398

Indian tribes—Delegation of veto

power over tribal legislation. .

Indian tribes—Ownership of the
mineral estate in the Hopi Ex-
ecutive order reservation__.__

Indian tribes—=Status of allotted

' lands of tribes organized under
Oklahoma Indian Welfare Act_

Invention of a compact book of
durable standardized colors_-

Invention of a condenser carrier-

Invention of deviece for plotting
mathematical curves_.__...__.

Invention of electric pencil ma-
chine.

Invention of electrical symbol
drawing template______._____

Invention of improved hydraulic
COMPressor

Invention of low temperature de-
hydrator for bulk materials___

Invention of ndarrow band trans-
mission made by employee of
the Interior Department on m11-
itary furlough_’ :

Invention of perforated concrete
form ‘liner

Invention of a single- or multi-
ple-drum hoist o .

Invention of singlé prism stereo-
scope k

Irrigation, authorlty to prepale
public lands for-_. ._.__ e

Page

555

248

12
275

229
98
29
125

241

127
89

87
220

299

Jurisdiction of Flathead Tribal v

Couneil to regulate hunting on

Pablo and Ninepipe Reservoir

sites

Katmai National Monument  in

Alaska, eiuthority‘ of ‘the Sec-
" retary to admlmster tidelands
adjoining____ —
Leases and revocable licenses on
‘Oregon and California revested
lands for recreatiomal: pur-
POSeS._ i o :

Legal Status of the Southwest-

ern Power Adnnmstra‘uon___—
Lindsay, Mr., and Mrs. Harold
R. and’ Bankers Mutual Insur-

, anceCo, Subrogee, claims of__

346

360

313

449

560



XII TABLE OF
Marketing of electric power from
reclamation projects in Arkan-
sas ; .
Migratory Bird Treaty Act, ap-
plication of seetion 4, Admin-
istrative - Procedure Act, to
regulations closing . private

lands under authority of .- .

Mineral estate in the Hopi Ex-
ecutive order  reservation,
ownership.

Minerals in patented lands with-
in the Uintah and Ouray In-
dian Reservation, Utah, owner-
ship.

Qil and Gas Division, funetions..

0il and gas leases, definition of
cprimary term :

"Qil - and gas lessees, . acreage
charges . against -holders of
operating agreements...___.__

Oklahoma Community Property
Act, applicability to restricted
- Indian property. - ceeeoo

‘Oklahoma Indian Welfare Act,
status of allotted lands of
tribes organized under.._..__ —

Oregon and California revested
Iands, leases and revocable. li-
censes for recreational pur-
poses

Osage headrlghts of heirs ; or
beneficiaries of deceased non-
Indians, domiciled at-the time
of their death in a. State other

than Oklahoma, the require-.
ment of ancillary administra-
tion in Oklahoma to establish

the title
Ownership of the mineral estate
in the Hopi HExecutive order
reservation. - "
Ownership of minerals in pat-
ented lands within the Uintah
and Ouray Indian Reserva-
* tion, Utah_. s
Pablo and N1nep1pe ‘Reservoir
sites, JIlI‘lSdlCthn\Of Flathead
Tribal - Council to regulate
hunting on

OPINIONS REPORTED

Page

453
431
248

393
552

517

474

248 |

346

103 |

Patents in fee covering Indian
allotments with reservations
of the minerals underlying the
allotments in favor .of the In-
dian owners, authority of Com-
missioner of the General Land
Office to issue__ . _____

Patents—Right-of-way reserva-
tions in Indian patents__....__-

Payment of -expensés incurred
through the death of a Govern-
ment officer or employee per-
forming official duties in a ter-
ritory of the United States____

Pocket veto, extent of authority
of Governor of Puerto Rico in
.exercise of

Power costs in construction costs
of Flathead irrigation project
in applying repayment contract
requirements of Flathead proj-
ect legislation, inclusion of .___

Primary term of oil and gas
leases, definition . _____.__

Public  lands, autbority to pre-
pare for irrigation_-____-_____

Puerto Rico—Extent of author-
ity of Governor of Puerto
Rico in exercise of pocket veto_

: F‘Rec'lamation projects in Arkan-
313

sas, marketing of electrie

power from

| Reclamation W1thdrawal of sur-

..veyed Arizona school lands..__

;R‘epriev,es and pardons, authority

of Governor-of Alaska to grant

'Requirement of ancillary admin-

istration in Oklahoma to estab-
lish the. title to Ogage head-
‘rights .of heirs or beneficiaries
of deceased non-Indians, domi-
ciled at the time of their death
in a State other than Okla-
homa

.} Right-o f—way reservatlons in In-
393 |

dian patents

- Sales of groceries and supphes by
the Alaska Road Commission
from warehouse stocks to its

employees for personal use.__.. -

Page

100

461

231

50

30
517

- 209
50

453
280

14

103

461

363



TABLE OF OPINIONS . REPORTED

Salt River Indian irrigation proj-
ect, cogts of subjugation work
as deferable construction costs
under the Leavitt Act of July 1,

o 1932 :

Southwestern Power Administra-
tion, legal status of . ______

Status of allotted lands of tribes
organized under Oklahoma In-

dian Welfare Act o

Status of unit operation agree-.

ment—Denver Producing and
Refining Company__________._
Strikes against the Government__
Subjugation work on Salt River
' Indian irrigation project as
/ deferable construction costs
under the Leavitt Act of July
1, 1932, costs of . __
Surveys amd investigations re-
garding effects on wildlife of
impounding waters______._.____
Taylor Grazing Act, acreage lim-
itation on grazing distriets—_.._
Taylor Grazing Act, grazing fees
under. N

Page

92

449

429
306

92

470
19

340

| Tidelands adjoining Katmai Na-

tional Monument in Alaska, au-
thority of the Secretary to
administer
Tort claims, administrative ad-
“Justment when damage is cov-
ered by insurance____________.

| Uintah and Ouray Indian Reser-

vation, Utah; ownership of
minerals in patented Ilands
within
Unit operation agreement—Den-
ver Producing and Refining
Company, status of___________
United States cultural-coopera-
" tion program
Veto power over tribal legislation,
delegation

‘Walker, Mrs. Maude H., and Miss -

Maud H. Walker, Jr.; claims
of
‘Wildlife—Surveys and investiga-
tions regarding effects on wild-
life of impounding waters____
Withdrawal, reclamation, of sur-
veyed Arizona school lands___..

Page

360

520

393

429,
54

555
562

470

280



TABLE OF CASES CITED

Page
Adams v, Coates, 38 L. D. 179____ 513
‘Adams ». Osage Tribe of Indians,
59 F. 2d 653, cert. denied 287
U. 8. 652
Addy Co. ». United States, 264
- U..8. 239
Alabama & Chattanooga R. R.
v 437, 438
Alabama & Chattanooga R. R.
Co., 16 L, D, 442 ____ e
Alaska Juneau Gold Mining Co.
v, Northern Lumber Mills, 5
Alaska 269 __ . ______-_ 166, 362
Alagka Pacific Fisheries v. United
‘States, 240 Fed. 274, 248 U. S.
78 ' 158, 175, 361
Aldebaran Mining Co., 36 L. D.
551
Alldritt ». Northern Pac. R. R.
Co,25L.D.349 .
Allison, J. A. et al., 58 1. D. 227_
American States Public Service
Co., 12 F. Supp. 667, modified
Burco, Ine. v. Whitworth, 81 F.
2d 721, cert. denied 297 U. 8.
724 :
Anderson v. Smith, 71 F. 2d 493_
Anvil Hydraulic & Drainage Co.
. Code, 182 Fed. 205 ... L
‘Appalachian Coals, Ine. . United
States, 288 U. 8.344 .. __
Appalachian Hlectric Power Co.
. Smith, 4 F. Supp. 6, rev’d 67
F. 24 451, cert. denied 291 U. 8.
674
Archer v. Greenville Sand and
. Gravel Co., 233 U. 8. 60_______
Archer ». Securities and Ex-
change Comm’n, 183 F, 2d 795_
Ard ». Brandon, 156 U. 8. 537___
Arizona, State of, 55 I. D, 249____
Arkansas . Tennessee, 246 U. 8.
158 ' '

105

162

201

138
452

433
202

209

167

428
382
512
321

428

X1v

396

Boyle, William, 88 L. D. 603____

, Page
Ash Sheep Co. v. United States,

252 0. 8.169 . ____ 349,394
Ashwander ». Tennessee Valley

Authority, 297 U. 8. 288_____.. 1421
Atherton v. Fowler, 96 U. 8. 513_

460, 461
Atwater, L. P 38.HC 763“__ 382
.| Bailey, Luther J. ». United States,

62 Ct. C1. 77 ___ 166
Baker, Rex, 58 I. D. 242______ 418, 428
Banks ». Ogden, 2 Wall. 57____ 423
Banzhaf ». Swan Co., 60 Wyo.

201,148 P. 2d 225 ___________ 265
Bardon v. Nortbern Pac. R. R

Co., 145 U. 8. 535 ._________ 361
Barker v. Harvey, 181 U. 8.481_._ 361
Bassie, Dorothy ¢t al, 59 1. D.

235__. -~ 392
Bates v. Bissell, 9 L. D. 546____ 506
Benner v. Lane, 116 Fed. 407,

aff’d 140 Fed. 987, 198 U. 8.

BT 437
Bernstein v. Doran, 33 F.2d 897~ 382
Biddle, Robert R., 49 L. D. 111_f 112
Big Pine Mining Corp., 53 L D.

410__. 138
Bird v. Ashton, 220 U, 8.604_____ 166
Bissell v. Fletcher, 19 Nebr. 725,

28 N. W. 803 o 422
Bigsell v. Fletcher, 27 Nebr. 582, :

43N W. 350 __ 422
Bloome, Mark C., 3 OPA Op. and-

Dec. 6208 382
Board of Comm’rs of Creek Co,

v. Seber, 318 U. 8, 7T05_____ 174, 478
Board of Comm’rs of Jackson Co.

v, United States, 308 U. 8. 343_ 421
Borax, Litd. .. Los Angeles, 296

‘U.8. 10 361
Boughner v. Magenheimer et al., :

42 L. D.595__ - 543

116

;



TABLE

OF CASES

CITED XV
. Page i ’ Page
-Brader », James, 246 U. S, 88___ 478 | Chicago, Mil. & St. P. Ry. Co. of
. Brewer Oil Co. v. United States, Idaho v. United States, 244
C 260 UL S TV e 1420 TU.S8.351 284, 553
Brignall ». Hannah, 34 N. Dak. Chicago, St. P., aneapohs and '
174, 157 N. W. 1042_________._ 428 | Omaha Ry. Co 11 L. D. 607.. 439
Bringhurst, Joseph C. et al., 50 Chrisman v. Miller, 197 U. 8.
L.D. 628 _________ 283, 285,286 | 313_... 137, 142, 448
British-American 011 Producing City of Peoria . Central Nat,
Co. ». Board of Bqualization,. Bank, 224 111. 43, 79 N. E. 296. 427
299 0. 8. 159 896 | Claridge Apartments Co. w.
"Brooks v, Dewar, 106 P, 24 755, Comm'r, 323 U, S, 141.___.__ 389
rev'd 313 U. 8. 854.____ 24, 341, 346 | Clearfield. Trust Co. v. United
Brown v. Grant, 116 T. S. 207__ 404, 405 States, 318 U. 8. 863___.____ 421, 422
Buckholts . Anderson, 56 1..D. Cleaves v. French, 3 L. D, 583__._ 508
44 I 436 | Clyde v. Cummings, 101 Pac. 106_. = 543
Bugajewitz ©. Adams, 228 U. §. Coffin . Inderstrodt, 16 L. D. 382
585 _ 3882 194, 447
Burbridge Common Carrier App., Cole ». Ralph, 252 U, S. 286_._ 136,145
Cl4M GG 412 382 | Commissioner of Internal Reve-
'Bureo Inc: v. Whitworth, 81 F. nue v, Harmon, 323 U, S. 44__. 476
~2d 721 cert.- denied 297 U. 8. Confederated Bands of Ute In-
724 . 396 | dians @. United States, 330
Burnham Chemlcal Co. ». U. 8. U. 8. 169 463
Borax Co. et al., 54 I. D. 183__ 366 | Confiscation Cases, 20 Wall. 92__ 558
Burns v. Doran, 87 F. 2d 484_____ 389 | Continental Land -Co. v. United
Byers jp, State of Arizona, 52 States, 88 F. 24 104 167
L. D. 488 281, 318 Cooper v. Roberts, 18 How. 173_. 404
Copper Glance Lode, 29 1. D, 542
Califorsia and Oregon Land Co Corawell, Albert E, 9 L. D, 840, 508
- ». Hulen and Hunnicutt, 46 Craig, Harvey V., 50 L, D: 202._ 46
L. D. 55 377! .
! e T Creasy v. United States, 4 F.
California Oregon Power Co. K2 Supp. 175 43
Beaver Portland Cement: Co., Cummings . Johnson-Fenner and
I U R — 17, 18|  Murdi, 52 L. D. 529 __________ .878
-Cameron v. United States, 252 Curns, Helen F,, 50 L. D. 353____ 288
U. 8. 450.. 187, 448 | Currin' . Wallace, 306 U. 8. 1.__ 333
Campbell ». Moore, 2 L: D..159__ 506 S
Qarr v. Umted States, 98 U. 8. Dapson v. Daly, 257 Mass. 195,
433 i 428,438 153 N. E. 454________________ 433
Carretto,' James, and Other Lode Darragh v. United States, 33 Ct.
Claims, 35 L. D. 861_._.____ 203 | OL 377 262
Carter v, Carter Coal Co., 298 Davis v. Eisbert, 26 . D. 384____ 510
U. 8. 238 209, 333 | Davis, Katharine, 30 L. D. 220__ 46
Castle v. Womble, 19 L. D. 455_ 142, 448 | Dawson, William, 40 L. D. 17____ - 202
~ Cataract Gold Mining Co., 43 Day, Stephen E., Jr. ef al, 50
. L. D. 248 448 | L. D. 489 470
Chalney, Benjamin, 42 L. D. 510- 518 | Dayton ». Dayton, 8 L D. 248___. 506
.Chaprman & Dewey Lumber Co. De Baca v. Kahn, 161 P. 2d 630 563
v. St. Francis Levee Dist., 232 Decker ». Pacific Coast 8. 8. Co.,
U. 8. 186____ 420, 422, 425, 426, 427 | 164 Fed. 974 ________.______ 362



XVLC TABLE
. ! . Page
Denker ». Mid-Continent Petro-
leum Corp., 56 F. 2d 725 ___ 431
Diamond Coal and Coke Co. 2.
United States, 233 TU. 8.
236 187, 382
Diana Shooting Club +. Husting,
145 N.W. 816 _ ... 171
Dick v. United States, 208 U. S.
340 175
Doe ». Waterloo Mining Co., 54
Fed. 935 - i 205
Doran ». Judd, 31 F. 2d 108_.____ 382
Douglas and Other Lodes, 34 L. )
D. 556 202
Douglass v. County of Plke, 101
U. 8. 617 378
Rasmeil, Hassen Ali, Dockeéet No.
SR-1056 (C. A, B.)_.._____ __ 382

East Tintic Consolidated Mining
Co., 40 L. D. 271 41 L. D.:
255 142, 145, 448
Edwards, Robert J., and J. C.
Jamieson v, Oscar T. 8. Saw-

yer,54 1. D. 144 ___________ 18
Hgbert: v. Lippmann, 104 U. 8.
'+ 333 30
Egbert v. Palne, 2L.D. 156 .____ 509
Elliott, Edwina 8., 56 1. D.1.___ = 376
Hiliott ». Lee, 4 L. D. 301_______ 506
Enlow ». Shaw, 50.1. D, 839_____ 290

Erie Railroad Co. ». Tompkins,
304 U. 8. 64 ______~__ 415,420,421

Esplin, Lee J. ef al., 56 1. D. 825._ 18
Hugene 8ol ILouie o. United
States, 274 Fed. 47_.________ 175
Ez parte. See name of party.
Exploration Co. v. United States,
247 U. 8. 435 205
Falje v. Moe, 28 L. D. STl - 46

Federal Communications Comm’n
». WOKOQ, Inc,, 829 U. 8.223_._.. 382

Federal Storage Warehouses,
Tne., 43 M. C. C.673_.______ L. 382

Fee v, Young, 12 L. D. 472 . __ 509

Filor v. United States, 9 Wall.45.. 262

First Nat, Bank of ’Decatur .
United States, 59 F. 2d 367__ 422, 425
Fong Yue Ting v. United States,

149 U. 8. 698 382

OF CASES CITED

Page -
Forsythe v. Weingart, 27 L. D
680 ___ 470
Fox, Franklin Geéorge, 58 I. D.
257, : 376
Frandsen, George G., 50 L. D.
516 179
Frasher ». O’Connor, 115 U. §.
102 - 437 .

Freeman ». Summers, United
States, Intervemer, 52 L. D.

201 140, 141, 142, 144
French-Glenn Live Stock Co. o,

Springer, 185 U. 8. 47__.___ 420, 421
Galloway v. Doe ew dem. Hender-

son, 136 Ala. 815, 34 So. 957__.° 4837
Gardner ». Green, 67 N, Dak. 268,

2TIN. W. 705 i 420, 427
Gates, Elisha B, 5 L. D. 207—__. 510
Gates v. Gates, TL. D.35._____ 508
Geer ». Connecticut, 161 0. 8.

519 434
Gelpcke v. Dubuque, 1 Wall, 175_ 378
Gertgens v. 0’Connor, 191 U. S.

237 439
Gilbert ». Spearing, 4L.D.463__ 461
Glaspie, Thomas H. B, 53°'L D.

577 18
Glasser ». United States, 315 U. 8.

60 N [ 381,

Gleason v. Pent, 14 L. D, 875.__ 416, 422
Gleason v. White, 199 U. 8. 54__ 422; 425

Gonzales v. French, 164 U. 8.338_ 283
Granger v. Swart, 1 Woolworth
88, 10 Fed. Cases 961_______ 422, 424
Great Western Broadcasting
Ass’n, Ince, v. Federal Commu-
nications Comm’n, 68 App.
D.C.119,94F. 20 244 . __ 382
Green ». Menominee Tribe, 233
U. S. 558 191
Greenleaf Lumber Co. v. Garri-
oson, 23T U. 8. 250 166
Grier, C. W. and George Etz, 58
I. D. 712 o280
Grimshaw ». Taylor, 4 L. D. 330,
6 L. D. 254 506, 509
Grundvig, Frands C., 14 L. D. .
291 . 286
Guerin, Charles F., 54 1. D. 62___ 199



TABLE

Page

Hagood, L. N., 52 L. D. 630______ 290

Hall v. Hobart, 186 Fed. 426.__. 166
Hall v. Stone, 16 L. D. 199______ 46, 377
‘Hamilton, Hiram M. 38 L. D.

597 g 377
Hammerschmidt ». United States,

265 U. 8. 182 381
Hanson ». United States, 153 F.

24 162 ) 394 |
Hardeman ». Witbeck, 286 U. 8.
Lo444 376
Hardin ». Jordan, 140 U. 8. 371
' . 420, 421, 428
Harmon w#. Oklahoma -Tax

Comm’n, 118 P. 24 205______ 476, 477
Harris, Jacob A, 42 L. D. 611._ 460
Hassett v. Welch, 303 U. 8.303__- 389
‘Hastings and Dakota R. R. Co.

v. Whitney, 132 U. S, 857_____ 183
Hatch, Joseph B, 55 1. D. 580.___ 290
Haupt, Charles R., 48 L. D. 355__ - 290
Hawker v. New York, 170 U. 8.

189 382
Hawkins ». N. S. Williams, T. C.
Liddell et al., No. 5455 (D. C.

‘5th Jud. Dist., New Mex.)____ 373
Heald 9. Yumisko, 7 N. Dak 422

75 N. W. 806 - 428
Heaston, B F, 6 L.D.577_——.__ . 506,

510, 512
He1rs of Etta J. Klsner, 46 L. D.

318 _.: 116
Heirs of Chft L. Roots, 42 L, D,

82__. 180
Helvering v. Halloek 309 U. 5.

106z : 11
Helvermg . Mltchell 303 U S.

391 882
Hendricks wv. Damon, 44: L. D

205 46
Henkel ». United States 237 U S

43 2883, 284
Heyman . Biggs, 150 N. X. S.

246 166
Hibberd ». Slack, 84 Fed. 571__. 405

" Hidden Treasure Consolidated

Quartz Mine, 35 L. D, 485__-_ 202
Higging ». Millg, 22 F. 2d 913___ 382
Higgins v. Wells, 3 L. D, 21_2____ 412,

505, 508, 508
Hill, Annie L. v. N. 8. Williams
et al, 59 L. D. 370 ______ 484

939340—52——2

OF CASES CITED

Hill, Charles S. ef al, 59 I, D.
215 ’

XVIL |

Page

402

Hoagland ». Fairfield, 11 L. D.
543
Hodgert, Jane, 1 L. D, 632-_.__
Holman v. State of Utah, 41 L. D.
314 .
Honolulu' Consolidated Oil Co.,
48 L. D. 303

Hooper, W. H., 1 L. D. 560______

Horne v. Smith, 159 U. §..40_____ »

Houghton ». United States, 23 F.
" 24886, ceri. denied 277 U. 8.
592
Howell ». Johnson, 89 Fed. 556_-__

‘Hughes ». United States, 4 Wall.

232
Hunt ». United States, 278 U. S.
96 i

Hussey ». Umted States, 222 T. S.
88

Ickes v. Underwood et ol., 78 App.
D.C. 396,141 F. 24 546 _______

' Ickes . v.” Virgihia-Colorado - De-

velopment - Corp., 295 TU. 'S.
Igali, Svetozar, 40 L. D. 105_____
Inland Waterways »Corp. V.

Young, 309 U. 8. 517 ______
In re. -See name of party.

International Harvester Co. .-

Wisconsin Dept. of Taxatmn,
322 T. 8. 435
Irvine ». Marshall, 20 How. 558__
Isbrandtsen-Moller Co. . ﬁnited
States, 300 U, 8. 1839 ________
Ivy v. Bdwards, 298 S. W, 1006___

Jackson Hole Irrigation Co., 48

L. D. 278 B
James Carretto and Other Lode
- Claims, 35 L. D, 361_______« .

‘James . Dravo Contracting Co.,

302U.8.184
James ». Germania Iron Co., 107
Fed. 597
Jamieson, J. C., and Robert J. Bd-
wards ¢. Osecar T. S. Sawyer,
54 I D. 144 .

224
17

427
174

428

140, 146, 358 448

255

24

i1
314

24
29
468
203
167

377

18



XVIIL

’ . Page
Jeems Bayou Fishing & Hunting
Club ». United States, 260 U. 8.

561 _ -
Jefferis ». East Omaha Land Co.,

134 U.. S, 178 416, 423, 424, 425
Jefferson-Montana Copper Mines

421

C0,41L.D.8320 . ____.___ 448
Johns », Marsh, 15 L. D, 196 ____ 447
Johnson v, Towsley, 13 Wall, 72__. 118

Johnston v. Jones, 1 Black 209. 422, 426
Jones w. Johnston, 18 How.

150, — 422, 426
Jones, Oscar, and Willis.J. Lloyd,

88 1. D, 779 . 214
Judge, Martin, 49 L. D, 171___ 240,377

Keatley . Summers County -
‘Court, 70 W. Va. 267, 738 8. E.

706 29
Kelly, Lillie M,, 49 L. D. 659__.__ 378
Kenfield . Maginnis, 35 1. D. 285" 412

Kennedy ». Becker, 241 U, 8.
. 556 174, 434
Kennedy ». United States, 119 F.

2d 564 181
Kesler v, Judge, 48 1. D. 297_____ 410
Kirk . Olson, 245 U. 8, 225_____ 262
Kirwan ». Murphy, 189 U. 8, 85. 428

:Kisner, Heirs of Etta J., 46 L. D.
318_ )

Kissinger, W. F., Yale Oil Corp.,
Chio 0il Co. et al. v., 58 I, D.

758 69
Knepper ». Sands, 194 U. 'S.
476 437, 438

Knight ». United States Land

As80,142 0. 8. 1681 e 428
Lacoste ». Dept. of Conservation

of Louisiana, 263 U. 8. 545__.. 434
La Follette, Harvey M., 26 L. D.

453 - 416, 422
TLammers v. Nissen, 4 Nebr. 245,

afffd 154 U. 8, 650 oo 421
Lamprey o. Metcalf, 53 N. W.

1139 _ 171
Lane v. Benner, 140 Fed. 987, 198 -

U. 8. 579 : 437
Lane v. Watts, 234 U..S. 525 . __ 286
TLarned . Buﬂington, 4 Wall. _

275 e 3T8

116 |

TAELE OF CASES CITED

Page

Laurence, Hlizabeth J,, 49 L, D.
611 __ S 285, 286
Layman ». Ellis, 52 L. D. 714__ 138, 470

‘Leavenworth, ete., R. R. Co. ».

United States, 92 U, 8. 7133__ 85
Lee, Arthur K. et al, 51 L. D, :

119 69
Lee 7. Johnson, 116 U, 8.48.____ 504
Lee - Wilson & Co. v. United
States, 245 U. 8. 24 __________ 421
Lessard, Grover C., and John A.

Martin, 59 I. D. 258 ... 543
Levers v, Anderson, 153 F. 2d

1008 . 382
Lewis Blue Point Oyster Culti-

vation Co. ». Briggs, 229 U. 8.

82 . 166

‘| Lewis et al. v. Town of Seattle ef

al, 2 0. L.'L. 1018, 1' L. D..

497 178, 179
Light ». United States, 220 U, 8. .

523 ' __ 284, 314
Lincoln-Idaho Oil Co., 51 L. D.

235 S 200
Lindsey v. Hawes, 2 Black 554___ 257
Little Rock Chamber of Com:

merce . Pulaski Co., 168 8. W.

848 29
Lloyd, Willis J. and Oscar Jones, .

58 I. D. 779 _ . 214
Logan, James W.,29 L. D. 395___ 361
Lone Wolf #. Hitchcock, 187 U. 8. .

553 : : 174
Louie, Eugene Sol ». United

: States, 274 Fed. 47— 175
Lunde v, Edwards, 2 L. D. 163__- 512
Lyders v. Del Norte Co., 100 F.

24 876__. 184
Lyders v. Ickes, 84 F. 24 232___. 184
Lyman, Robert Fisk, 56 1. D. 295 181
Macbride v. Stockwell, 11 L. D.

416" 378
Mackay v. Easton, 19 Wall. 619 257
Mackey ». Coxe, 18 How. 100___ 107
Malcolm, Andrew A, 50 L. D.

284 , 498 .
Manchester  ». Massachusetts,

139 U. S. 240__. _— 174
Mann ». Tacoma Land Co., 153

U8 213 184, 361
Martel, Israel, 6 L. D. 566__.___

512



TABLE OF CASES CITED

. Page
Martin, Jesse C,, 32 LD.1 . 361

Martin, John A., and Grover C.

Lessard, 59 1. D. 258_____._ .- 543
Mashunkashey v. Mashunkashey,

, 134P. 24976 106
Mason Co. ». Tax Comm’n, 302

U. 8. 186 152, 173
Mathews, Fred, 48 L. D. 239_____ 288
May, James H., 3 L. D. 200____._ 186
McCarver ». Herzberg, 120 Ala.

523, 25 S0. 8- 437, 438
MeCaskill Co. ». United States, 1
216 U. 8. 504 e 382
McCornick, C. K. et al 40 L. D

498 - 203
Mc(]ready v V1rg1n1a, 94 U. 8.

391 ' 1433
McFayden, Johu et al.; 51 L. D. '

436 __ . 69
McGee v. Wootton, 48 L. D. 147__ 145
McKinnis v, State of Oregon, 11

_ L. D. 618 447
MecLemore ©. Dxpress 0il Co., 158

© Calif. 559, 112 Pac. 59_____ 144, 146

McLendon, Ben, 49 L. D. 548____ 422
MeMurray v. Choctaw Nation, 62

Ct. Cl. 458, cert. denied 275 - -

~U. S. 524 191
MeNeil v. Marias, 54 1. D 333__ 290
Means ef al. v. Terrell, 217 U. S. .

- 596 102
Mecca Land & Exploration Co.

v. Schlecht, 4 F. 2d 266..._____ 422
Mell, J. D. et @k, 50 L. D. 808_.___ 311
Mlddlesboro Liquor & Wlne Co V.

Be1Lsh1re, 77 App. D. G788,

188 F. 2d 89l . 382
Miller ». Tacoma Land Co., 29 .

L. D. 633 439
Mine Sales, Inc.,, 5 S. B. C. 574__ 382
Mississippi Glass Co. v. Franzen,

143 Fed. 501 224
Missouri ». Holland, 252 U. 8.

416 . . 434
Missouri Pacifie R. R. Co. .

Boone, 270 U, 8. 466_——__——___ 162
Mitchell ».- Burlington, 4 Wall,

270 i 378
Molloy, Thomas J. & Co. v. Berk-

shire, 143 ¥. 2d 218_ . __ 382
Monroe v. United States, 184

U. 8. 524 262

XX
. S Page
Montana Power Co. v, Rochester; -

127 B, 2d 189 153
Moore ». Northern Pac. Ry. Co

et al, 43 L. D, 178 ___________ 118
Mordecai ». State of Cahfomla

17 1. D. 144 _ 470
Morfey v. Barrows, 4 L. D, 135__ 447
Morgan v, United States, 298 U. 8.

468; 304 U. 8.1;804U.S.23__ 533
Morrow, Ruth, 47 L. D. 344 _____ 229
Mountain Chief No. 8, etc., 36

L. D. 100 208
Mouritsen ». Astle, 44 L. D. 8378__ 46
Narver v. Bastman, 34 L. D. 123_ 470
National - Broadcasting Co. 2.

Unlted States, 319 U. 8. 190-__ 382
National “Grain Yeast Corp. 2. .

Mitchell, 51 ¥. 2d 500__——__ - 382
National Metropolitan Bank~ ».

United States, 323 U. 8. 454_. 421
Nebraska v. Yowa, 143 U. 8. 359__ 423
Nekoosa HEdwards Paper Co. 2.

Railroad Commlssmn, 228 N.

W. 144 171

Nelson, Blmer K., 59 1. D. 296__ 378, 379
Nevada Sierra Oil Co, v. . Home

0il Co., 98 -Fed. 678 - - 448
Newark Bay Gereal Beverage Co. ‘

v, Wynne, 5T F. 24 83 _.____ 382
Newcomb’s Hstate, In re, 192 N. Y.

238,84 N. B. 950___ . _____ 502
Newhall v. Sanger, 92 U. 8. 761__ 361
New Mexico v. Altman, 54 1. D. 8. 281
New Mexmo o. Golorado, 267 U. 8.

30 257
New Orleans v. Paine, 147 U. 8.

261 __ 262, 428
New Orleans . United States, 10

Pet. 662 423
New York ex rel. Kennedy v. )

Becker, 241 U. S. 556...—._ 174,434
Niles ». Cedar Point Club, 175
- U. 8. 300 , e 421
Nilson ». St. Paul M. & M. Ry.

Co., 6L D. 567 __ 512
Northern Pac. R. R. Co. ». Hunt,

18 L. D. 163 ' 46

Norweglan Nltrogen Products Co.
v. United States, 288 U. S.
294 24, 328




XX

) Page

Oberly. v. Carpenter, 67 N. Dak,
495, 274 N, W. 509____. 415, 416, 420,
423, 424, 425, 426, 427, 428

Ohio 0Oil Co. et al. v. W, F. Kis-

singer, Yale Oil Corp., 58 I. D.
53
Okanogan ‘Indians . TUnited
States, 279 U. 8. 655 (Pocket

69

Veto Case) 53, 54
Oklahoma ». Texas, 258 U. 8. 574 428
Oklahoma ». Texas, 261 U. 8.845_ - 418
Oleott @. The Supervisors, 16

Wall. 678 . 378
Omaechevarria ». Idaho, 246 U. S.

343 214

Oregon Basin Oil'and Gas do., 50

) 142,145, 448

Osage Tribe of Indians v. United
States, 102 Ct. C1. 545 __.___ 104, 105

Osborn-v. Knight, 23 L. D. 216___ 439

Osborne v. United States, 145 F.

- 24 892 259
Ostrom v. Wood, 140 Fed. 294___ 441
Pacheco v. Zequeira, 27 P. R. R.
o192 - 53
Palwer, B. M., 38 L. D. 294______ 195
Panama Refining Co. v. Ryan, i

203 U. 8. 888 .. 396
Parker, Fred H., 42 1. D. 96_____ 514
Parker, John H., 40 L. D, 431____ 18
Parker ». McIntyre, 47 AI‘IZ 484

56 P. 2d 1337..___ L 7
Parks ». Hendsch, 12 1.. D. 100.._ 470

Parsons, J. 8. and Clara, 59 1. D.

210 246,274, 275
Patterson, Virgil, 40 L. D. 264. 115, 117
Paul, Harold, 54 1. D. 426_____ 506, 508
Payne ». New Mexico, 255 U. 8.

367 318, 320
Pehling v. Brewer, 20 1. D. 363; '

21 L.D. 65 378
Penrose, William M., 5 L. D. 179_ 506
People ex rel. Harless o. Hatch,

33 T1. 9 i 53
People of the State of New York

ex rel. Kennedy v. Becker, 241

U. 8. 556 174
People v, Pratt, 80 P. 2d 87 .. __ 175
Perrin v. United States, 282 U. 8.

478 175

TABLE OF CASES CITED

Page

Perrine, Charles, 8 L. D. 831_._. 116

Peterson, Bert O.-et al., 58 1. D. '

661 : 11
Peterson 4. Ickes, 80 App, D. C.
198, 151 F. 24 301, cert. demed

326 U. 8. 795 299
Philadelphia - Co. v. Stimson; 223

U. 8. 605 428

Pierce, Lewis W., 18 L. D. 828__ 416, 422

Platt . Vermillion, 99 Fed. 356... 257
Pocket Veto Case: (Okancgan In-

dians . United States), 279

U. 8. 655 53, 54
Poe v. Seaborn, 282 U. 8, 101 __ 477
Port of Seattle v. Oregon & Wash- -

ington R. R. Co., 255 U. 8. 56_.. 152
Porter ». Throop, 6 I.. D. 691 ... 514
Porto Rico Telephone Co. v. Peo-

ple of Porto Rico, 47T F. 24 484_ -~ 54
Poynor v. Comm’r of Internal

Revenue, 81 F. 24 521 ___.__ 43
Pratt, George B.,,38 L. D, 146_.__. 377
Producers Oil Co. v. Hanzen, 238

U.8.3265 - .. 166, 420, 421
Producers and Refiners Corp. et

al:,, 53 1. D, 1552 - 328

Propp, GeorgeJ 56 I. D. 347__ 181,184
Publie Utility Board, In re, 83

N. J. L. 803, 84 Atl. 706_.——__ 53
Pueblo of Santa Rosa v. Fall, 273

U. 8. 315 191
Quagon v. Biddle, 5 F. 24 608____ - 175
Quebradillas v. Executive Sec-

retary, 2T P.R.R. 138________ 53
Railroad Co. w. _Schurméir, T

Wall. 272 421

Raven Mining Co., 34 L. D. 306_ 393, 394
Red Canyon Sheep Co. v. Ickes,

98 F. 2d 308 _______ 180,184, 214
Red Star Olga Fishing Statmn, 26

L, D. 533 361
Reichert v. Northern Pac. Ry. Co.,

44 L. D. 78 46
Reining v. New York, L. & W. Ry.

Co,13N. Y. 8. 238 ____ ____ 166
Renshaw v, Holcomb, 27 L. D

131 412
Roberts ». Northern Pac. R. R.

Co., 158 U. S. 1 . __ 28



_TABLE OF CASES CITED

. Page
Roberts v. Taylor, 47 N. Dak, 146, ]
-+181 N. W. 622 428
Rogers, Charles E,, 3 8. E. C. 597_ 382
Roots, Heirs of CLiff L., 42 L. D.
82 R S R 1807
Roumanian American Winery v. -
Morgenthau, 152 F. 2d 452.._ 382
Royal Indemnity Co. v. United
States, 313U, 8. 289_..-______ 364
Rust-Owen Lumber Co., 50 L. D. :
678 421
Sampson, Joseph C, 52 L. D -
637 : 290
Santa Fe Pac. R. R. Co. 2. Rank-
lev, 34 L.D. 380 - . __._ 46
Sargent, B. W.,. 2 8. K. C. 310__,__ - 382
Sauder v. Mid-Continent Petro-
leum Corp., 292.U. 8. 272 _____ 431
Schechter Poultry Corp. ». United
States, 295 U. 8. 495_-___.__ 333,396 |:
- Scott v. Carew, 196 U. S. 100__-_ 85
Scott v. Carpenter, 17 L. D. 337.. - 510
Scott ». King, 9 L. D. 299_.... . 509,512
Scott v. Lattig, 227 U. 8.229_-___ 428 |;
Scranton v. Wheeler, 179 U. 8. :
141 167 I
Securities Hxchange Corp . 2
S. E. C. 760. _ 382
Security. Land & Exploration” 00
;0. Burns, 193 U. 8. 167_:=___ 421, 425 |-

Serry, John J., 27 L. D. 830.__ 416, 422.| -

Seufert " Bros. Co. w». United

States, 249 U. 8. 194___._____ 153
Seupelt, J. H., 43 L. D. 267_._. 152
Shannon:». United States, 160

Fed. 870 284
Shaw v. Work, 9 F. 2d 1014 cert.

denied 270 U. 8. 642__._..___ 178
Sheldon, C. A. et al, 43 L. D..

152 - 197, 199
Shepherd v. Blrd 17TL. D.8___ 470 i
Shively ». Bowlby, 152 U. 8.1___ 158,

- 166, 861, 420 |;
Silas Mason Co. ». Tax Comm n,

302 U8, 186 cou o 152, 173
Silverfarb, In re Bessie, 3 A. D. :

880 . i 382
Silverfarb Co., In re Harry T., 3

A, D. 597 382
Silveria v. Paugh, 19 L. D. 108..._ 447
Silz v. Hesterberg, 211 U. 8. 31 434

XX1

. : Page
Simons v. Inyo Cerro Gordo Min-

. ing & Power Co., 192 Pac. 144 __ 18
Sioux City & St. Paul R. R. Co.

v. Chicago, Milwaukee & St.

Paul Ry. Co., 117 U. 8. 406____ 487
Sioux City & St. Paul R. R. Co.

v. United States, 159 U. 8.

349 . 437, 438
‘Sioux Tribe v. United States, 316

U S 817 250, 463
Slade. v Butte County, 14 Calif.

App. 458, 112 Pac. 485 __ 320
Slette . Hill, 47 L. D. 108_______ 406,

L 410, 411
Sorrells v.. United States, 287

U. 8. 435 - 325
Sour v. McMahon, 51 L. D. 587__.. 876
South Dakota v. Madill et al., 53
- L D.195 199
‘South Dakota . Thomas, 35 L.D.

il - 119
|Southern Pac. R. R. Co. v. United . | .
i States, 183 . U. 8. 519________ 437
;Southern Pac. R. R. Co. v. United

States, 189 U. 8. 447 _________ 438
iSouthwestern Qil Co. v. Atlantic :

and Pac. R. R. Co., 39 L. D.
¢ 335 N 144
Spalding ». Colfer; 8 L. D. 615__. 506

-Standard ‘0Oil Co. of Calif. v.
United States, 107 F. 2d 402,
cert. denied 309 U. S. 654.___ 137,187
/Stanislaus Electric Power Co., 41
(oL D. 655__t 195, 470
State of Arizona, 55 L. D.249_..._ 821

‘State . Big Sheep, 243 Pac.1067- 175
-State v. Columbia George, 65 Pac.
L 604 . . 175
'State'v. Johnson, 249 N. W. 284__ 175
State v. Korrer, 148 N. W. 617 171
:State of South Dakota v. Madill
etal,531.D.195_ - ______ 199
State of South Dakota ». Thomas,
:85 LoD, 171 X 119

[State of Utah, 53 L D. 365_ 283, 285, 286
,Stat_e ex rel. Corbett 2. South
. Norwalk, 77 Conn. 257, 58 Atl

759 53
Stebbins’ Estate ». Helvering, 74-

App.D.C. 21,121 F. 24 892____ 43
‘Steuart & Bro. ». Bowles, 322

U. 8. 398 382




XXII

Page
Stewart ». Verde River Irrigation
- & Power Dist., 49 Ariz. 531, 68
‘P. 2d 329
Stockley ». United States, 260 U.
S. 532 460, 461
Stoneroad ». Stoneroad, 158 U. 8.
240
St. Paul & Sioux City R. R. Co. v.
Winona & St. Peter R. R. Co,,
112U 80720 e 437
Stricker, R. M., 50 L. D. 357_.__ 422,496
Stroud ». De Wolf, 4 L. D. 894_ 506, 507
Sullivan ». Van Kirk Land & Con-
 struction Co., 124 Ala. 225, 26
So. 925 437, 443
Sunshine Coal Co. . Adking, 310 )
U. 8. 3881 209, 333
Swann & Billups ».. Lindsey, 70
Ala. 507
Sweetland, Ellen M., 41 L. D.
370_.- 255, 256
Swineford ». Piper, 199 L. D.9____ 439

18

286

437

Terrell v. Scott et al., 262 Pac.
1071, cert, denied 277 U. 8. 596_
Thomas . Thomas, 1 L. D. 89___
Thomson 2. Lee County, 3 Wall.
327
Thorndike ». City of Boston, 1

102
506

378

Metealf 242_______ 500
Thrasher ¢, Mahoney, 8 L. D,
- 626 506

Tiger v. Western Investment Co.,
221 U. 8,286 .
Tilden, Ex parte, 218 Fed. 920__..

478
175

Tillian. v, -Keepers, - 44 L. D.
460_- ) 281, 404

Toledo Machine & Tool Co. .
Byerlein, 9 F. 2d 279_________ 224

Tomera Placer Claim, 33 L. D. .
560 .

Towl ». Kelly and Blankenship,
541T.D. 455 418, 429

Town of Brookhaven ». Smith,

188 N. Y. 74, 80 N. E, 665_____' 166
Towne v. Eisner, 245 U, 8. 418__ 95
Tramor Cafeteria, Inc., 3 CGPA _

Op. and Dec. 6215 ______. 882

Transport Oil Co. ef al., 57 1. D,
520 ' ’ _

202 |

TABLE OF CASES CITED

i‘age
Trustees, ete., of Town of Brook-
haven ». Smith, 188 N. Y. 74, 80
N. 1. 665 166
Tulee ». Washington, 315 U. 8.
681 ; 172
Tyson v, United States, 76 F. 24 -
533 43:
Union Colony v. Fulmele, 16 L. D,
273 ; 439
Union 0il Co. ». Smlth 249 U, 8.
337 1381, 146.
Union Pac. R. R. Co. v. Harris,
215 U. 8. 886 361 .
Union Pac. Ry. Co. v. McKinley,.
14L.D. 237 439

United States v, Achabal, 34 F.

Supp. 1, rev’d 122 F. 24 791__ 341, 342
United States v. Alabama State

Land Co., 14 L. D. 129__ 437, 438, 440

United States ... Allegheny
County, 322 U. S. 174 ___.__ 421
United States v. American Truck- )
ing Ass'ns, 810 U. 8. 534_..___. 24
United States, v. Appalachian :
Power Co., 311 U. 8. 377 167,
168, 174, 420:
United States 'D Arizona Man- -
ganese Corp., 57 L D. 558 448
United States . Ashton, 170 Fed.
509, app. dism. sub nom. Bird v.
Ashton, 220 U, 8.604_________ 166
United States o. Barngrover,
57X D. 533 138, 470
United States v. Beebe, 127 U. 8.
338 427
.Unjted States v. Big'Bend Trans- )
it Co., 42 ¥. Supp. 459_______ 158
.United States ». Borax Consol.,
Titd., 62 F. Supp. 220___—___ 206, 366
‘United - States . Boyd, 83 Fed. '
C 54T , S 478
United States ». John C. Brown, ‘
571D 169 © 18t
United States o. Celestme 215,
U. 8.278 ) 175
United States ». Chandler-Dun-
bar Water Power Co., 229 U.'S.
53_: —— 428
United Stdates v, Christopher, 71 :
F. 2d 764, rehearing denied 72
205

. 2d 875



TABLE:

Page
United States v». Delaware &
Hudson Co., 213 U. 8. 866_._-
United States ». Diamond Coal
& Coke: Co., 191 Fed. 786, aff’d
233 U. 8. 286
United States v. Diamond Coal &

' 162

187

205
Umted States v, Dublher Con-
dengser Corp., 289 U, S. 178__.-
United States v. Eldredge, 33 F.
Supp 337
United States v. Nelson A, FLeld
No. 760, Equity (Dist. Ct,
Dist. N. Mex.), Aug. 8, 1921___
United States v. Forty-three Gal-
lons of Whiskey, 93 U. 8. 188_.
United States ». Garduer, 189

224

422

Fed. 690 175
United States ». Gilliland, 312

U. S. 86 - 381
United States v. Gypsy 0il Co.,

0P 20487 102
United States ». Hanson, 167 Fed.

881 284
United States . Holt State Bank

270 U. 8. 49 153

United States v. Houghton, 20 F
24 434, aff'd 28 F. 24 386, cert.
denied 277 U. S, 592 ________

United States'v. Iron Silver Min~
ing Co., 128 U. 8. 678_____.

United States v. Kagama, 118
U. 8. 375

United States ». King and Coxe,

294

174

-404

3 How. 773 :
United- States v.-Kiya, 126 Fed,
879. e 175

United States v. Kostelak, 207

Fed, 447____ 187
United States v. Langmade and

Mistler, 52 L. D. T00___.__. ... 195
United States v. Lombardo, 241

U. 8. 73 43

United States ». Marshall Mining
Co., 120 U. 8. 579 ____
United States v. McCutchen, 234
Fed. 702 -
United States . McGowan, 302
U. 8.°535.
United States v. MidweSt 0il Co., -
2B6US 4O 183,290

205

178

174

137,194

OF CASES CITED

United States v. Mﬂls, 190 Fed.
513 __
United' States v. M1nnesota, 270
U. S. 181
Umted States v. Minor, 114 U. 8.
233
United States v. Moore, 161 Fed.
518 - :
United - States. v.
Supp. 660

Moore, 62 F.

United - States ». Morrison, 240 .

United S'tates‘v. Tennessee
Coosa R. R. Co., 176 U. 8.
242

&

XXOL
Tage
512
85
382
152

153

U. 8. 192 _ 2883, 286
| United -States ». Nicoll, 1 Paine

646 __ 314
United States ». Oklahoma Gas

& Electric Co., 318 U. 8. 206__ 1,2,3
United States o. Pelican, 232

U. 8. 442 : 151
United States v. Plowman, 216

U. 8. 372 137
United States o. Ramsey, 271

U 8. 467 175
United States v. Romaine, 255

Fed. 253___ 153
United States ». Schurz, 102 U. 8.

378 205
United States ». Shoshone Tribe =

of Indians, 804 U. 8. 111 ___ 253
United States v. Southern Pac. -

R.R.Co.,146 U. 8. 570 _ 438
United States ». Southern Pae.

R.R.Co.,184U.8.49_________ 440
United States v.. Southern Pac. .

Co., 251 0. 8. 1o __ 137,187, 882
United States ». Standard 0il Co.

of Calif., 20 F. . Supp. 427, 21 I,

Supp. 645, eff’d 107 F. 2d 402,

cert. denied 309 U. 8. 654______ 187
United States v. State of Cali-

fornia, 55 L. D. 532__.____ .. 194
DUnited States v. Stotts, 40 F. 24 -
" 619 ~ 153
United States v. Sturgeon, Fed.

Cas. 16413, 6 Sawy. 20__._____ 170
United States v. Sutton, 215 U. 8.

291 .

437,438



XXV

. Page

United States ». Thomas, 151 U.
S. 577

United States ». U. 8. Borax Co.,
581.D.426,440. . ________ 204,
205, 206, 240, 366, 377

'Umted States ». Utah, 283 U. 8.
64
U. 8. Borax Co. v. Ickes (Civil
Action No. 25789, U. S. Dist.

175

Ct.,, D. C.) : 366
United States ex rel. Barton . '
Wilbur, 283 U. 8. 414._______ - 290

United States ex rel. Johnson 2.
Payne, 253 U. S.209 . ____-
United States ex rel! Knight v.
Lane, 228 U, 8. 6 ___
United States ex rel. McDonald ». .
Lane, 263 Fed. 630 __________
United States ex rel. State of
New Mexico v. Ickes, 72 B 24
71, cert. denied 293 U. 8. 596_..
United States ex rel. Roughton v.
Yckes, 101 F. 24 248 . ___
United States ex rel. U. 8. Borax
Co. v, Ickes, 98 F. 2d 271, cert.
denied 305 U. 8. 619 _____ 390
Utah, State of, 53 1. D, 865.. 283, 285, 286

262
262

460

404

290

Valentine ».. City of Chicago, 6
C L. 0. 22
Valentine, Thomas B. et al., b

186

L. D. 3882 186
Van Lear ». Bisele, 126 Fed. 823 85
Van Ostrum ». Young, 6 L. D. 25 506

Vanston Committee v. Green, 329
" U. 8. 156
Vaughan o. Northup, 15 Pet. 1___
Vaught v, McClymond, 155 P. 2d
612
Vinzant v. Forsyth, 22 L. D. 422_
Vournas, George C., 56 I D.
390 67,

. 421
107

257
512

537

‘Wagoner v. Hanson, 50 L., D. 355_
Waldo ». Schleiss, 1 C, L. L.
. 234 - 505,
‘Wall, Bo parte, 107 U. 8. 265~
“Wallace v. Loomis, 97 U. 8.
146 437, 438, 440
‘Wampler ». Snyder, 66 F'. 24 195.. 43

512
382

420

460 ¢

TABLE OF CASES CITED

) . Page

Wann v. Ickes, 92 F. 2d 215__ 66, 67,290
‘Washington County ». Lynn Shel-
ton Post No. 27, 144 8§, W. 24

20 28
Washington Securities Co. .
United States, 234 U. 8. 76____ - 382

Waskey ». Hammer, 223 U. 8.
142, 376, 379, 448
‘Watson, Thomas E., 6 L. D. 71_ 283, 319
‘Weaver v. United States, 72 F. 2d

20 43
Wells @. Nickles, 104 U. 8. 444___ 24
West, A. T, and Somns, 56 1. D. '

887 . 18
West v. Lyders, 36 F. 2d 108____ 184
West v. Owen, 4 L. D.412_______ 506
West ». Standard Oil Co., 278

U. 8. 200 528
White Bear v. Barth, 61 Mont.

322, 203 Pac. 517 ____._ 338

‘White, Myrtle, 56 I. D. 300__ ., 426
Whitten v. Read, 49 L. D. 253;

50 L. D. 16 422
Wilbur . Krushnic, 280 U, 8.306. 145
‘Wilbur ». United States ex rel

Barton, 46 P. 2d 217, aff’d 283 _

U. 8. 414 178, 291
Wilbur ». United States ex rel.

Kadrie, 281 U. 8. 206~ 262
Wilcox . Jackson, 13 Pet, 498__ 85,

/178,179, 183, 404, 405, 553

Wilcox, Vincent C., 48 L. D.184._. . 112
‘Williams ». Elliott, 30 L. D. 319; .

321.D.113 441
Williams v. United States, 1 How.

290: 5563
‘Williams. ». United States, 138

U. 8. 514 418
‘Willow River Club 2. Wade, T6

N. W. 273 171
‘Wilson & Co., Lee @. United N

States, 245 U. 8. 24 _______ 421
-Wilson v. State of New Mexmo, :

45 1. D. 582. : 118
‘Wiltse 2. Bolton, 132 Nebr. 354,

212 N. W 197 418
' Wisconsin o. Lane, 245 U. S.427.. 283
Wise v, Swisher, 10 L. D, 240_.. 506
Witheck ». Hardeman, 51 F. 2d .

450, af’d 286 U. 8. 444 _______ 376
Wittmayer o. United States, 118

. 24 808

422



TABLE

‘Wolfe, Martin, 49 L. D. 625______
‘Wolsey ». Chapman, 101 U. 8. 755_
‘Wood ». Beach, 156 U. S, 548___
‘Wood, Maynard, 3 OPA Op. and

Dec. 6220
Wrangell Ice Co. v. McCormack

Dock Co., 7 Alaska 296 __
‘Wright ©. Larson, 7 L. D. 555
‘Wright «. United States, 302

U. 8. 583___
‘Wunsch, George F., 43 L. D. 551_
Wyman v. Halstead, 109 U. 8.

654
‘Wynne . Romonat, 46 F. 2d 29__

OF CASES CITED

XXV
Page : Page
290 | Wyoming . United States, 255
553 | U. 8. 489 ______ 318, 820, 322
181
" .| Yakus ». United States, 321 U. S,
882 | 414.__. . 333
| Yale Qil Corp., W. F. Kissinger,
362 Ohio Oil Co. et al. v., 58 1. D.
514| 758 69
" | Yankee Lode Claim, 30 L. D. 289_ - 199
53, 54 | Yocom . Keystone Lumber Co.,
181 22 L. D. 558 439, 441
Yuma Co. Water Users’ Ass’n .
107 | ~Schlecht, 275 Fed. 885, off’d 262
382 ) 302

U. 8, 138



TABLE OF OVERRULED AND MODIFIED CASES

Volumes 1 to 59, inclusive

[Cases marked with star (%) are now authority]

Administrative Ruling (43 L. D. 293) ;
modified, 48 L. D. 98,

Administrative Ruling (46 L. D. 82);
vacated, 51 L. D, 287. '

Administrative Ruling (52 L. D. 859) ;
distinguished, 59 I, D. 4, 5.

Administrative Ruling, March 13, 1935 ;
overruled, 58 I. D. 65, 81. (See 59
I. D. 69, 76.) .

Alaska Commercial Company (39 I. D.
597) ; vacated, 41 L. D. 75. .

Alaska Copper Company (32 L. D.
128) ; overruled in part, 37 L. D. 674;
42 L. D. 255.

Alagka-Dano Mines Co. (52 L. D. 550) ;
overruled so far as in conflict, 57 1. D.
244, _

Aldrich ». Anderson (2 L. D. 71) ; over-
ruled, 15 L. D. 201;

Alheit, Rosa (40 L. D. 145) ; overruled
so far as in conflict, 43 L. D, 342.

Allen, Henry J. (87 L. D. 596) ; modified,
54 1. D. 4. :

Allen, Sarah E. (40 L. D. 586) ; modi-
fied, 44 L. D. 331.

Americus v. Hall (29 L. D. 677) ; va-
cated; 30 L. D. 388.

*Amidon ». Hegdale (39 L. D. 131);
overruled, 40 L. D. 259. (See 42 L.
D. 557.)

*Anderson, Andrew, et al. (1 L. D. 1) ;
overruled, 34 L. D. 606. (See36L.D.
14.) . .

Anderson ». Tannehill et al. (10 L. D,
388) ; overruled; 18 L. D. 586.

Armstrong v. Matthews (40 L, D. 496) ;
overruled so far as in conflict, 44 L. D.
156. "

Arpold v. Burger (45 L. D. 453) ; modi-
fied, 46 L. D. 320.

Arundell, Thomas F. (33 L. D. 76);
overruled so far as in confliet, 51 L. D,
51. ) - .

Ashton, Fred W. (31 L. D. 856) ; over-
ruled, 42 L. D, 215,

Atlantic and Pacific R. R. Co. (5 L. D.
269) ; overruled, 27 L. D. 241.

*Auerbach, Samruel H., et al. (29 L. D.
208) ; overruled, 36 L. D, 36. (See
37 L. D. 715.) .

Baca Float No. 8 (5 L. D. 705; 12 L. D.
676; 13 L. D. 624) ; vacated so far as
in conflict, 29 L. D. 44,

Bailey, John W., et al. (3 L. D. 386) ;
modified, 5 L. D, 513. .

*Baker ». Hurst (7 L. D. 457) ; over-
ruled, S L. D. 110. (See 9 L. D. 360.)

Barbour ». Wilson et al. (23 L. D, 462) ;
vacated, 28 L. D. 62.

Barbut, James (9 L. D. 514) ; overruled
so far as in conflict, 29 L. D. 698, -
Barlow, S. L. M. (5 L. D. 695) ; contra,

6 L. D, 648.

Barnhurst v. State of Utah (30 L. D.
314) ; modified, 47 L. D. 359.

Bartch v. Kennedy (3 L. D. 487) ; over-
ruled, 6 L. D. 217.

Beery v. Northern Pacific Ry. Co. et al.
(41 L. D. 121) ; overruled, 43 L. D. .
536.

Bennet, Peter W. (6 L. D. 672) ; over-
ruled, 29 L. D. 565.

Big Lark (48 L. D. 479) ; distinguished,
58 1. D, 680, 682. '

Birkholz, John (27 L. D. 59) ; overruled
so far as in conflict, 43 L, D, 221,

Birkland, Bertha M. (45 L. D, 104) ;
overruled, 46 1. D. 110.. '

1 For abbreviations used in thig title see Editor’s note at foot of page XXXVIIL

XXVI



TABLE OF OVERRULED

Bivins ». Shelly (2L D. 282); m0d1ﬁed
4 L. D. 583.

*Black, L. C. (3 L. D.-101) ; overruled,

34 L.D. 606.. (See36L.D:14.)

Blenkner ». Sloggy (2 L. D. 267) ; over-
ruled, 6 L. D. 217.

Boeschen, Conrad William (41 L. D,

~309) ; vacated, 42 L. D, 244.

Bosch, Gottlieb (8 L. D. 45) ; overruled,
13 L. D. 42. _

Box v. Ulstein (3 L. D. 143) ; overruled,
6 L. D. 217.

Boyle, William (38 L. D. 603); over-
ruled so far as in conflict, 44 L. D.
331 - L :

Bradford, J. L. (31 L. D. 132); over-
ruled, 35 L. D. 399.

Bradstreet et al. v. Rehm (21 L. D. 80) ;
reversed, 21 L. D. 544,

Brady v. Southern Pac1ﬁc R. R. Co. 5
L. D. 407 and 658); overruled, 20
L. D, 259.

Brandt William W, (81 L D 277) ;.

overruled, 50 L. D. 161.

Braucht et al. . Northern Pacific Ry.
Co. et al. (43 L. D, 536) modified, 44
L. D, 225.

Brayton, Homer E. (31 L.D. 364); (‘)ver-‘
ruled so far as in conflict, 51 L. D.-

- 305,
Brick Pomeroy Mill‘Site (34 L..D. 320) ;
“overruled, 37 L D.°6T4.

ruled so far as in conflict, 31 L. D.
222, (See 35 L. D. 399.) -

‘Brown v. Cagle (30 L. D. 8) ; vacated,
30L.D.148. (See 47 L.D. 406.)

Browning, John W, (42L.D.1); over-
ruled so far as in conflict; 48 L. D.
342, .

Bruns, Henry A. (15 L. D. 170) ; over-
ruled so far as in conflict, 51 L. D.
454,

Bundy ». Livingston (1 L. D.152) ; over- :

ruled, 6 L. D. 284,
Burdick, Charles W, (84 L. 'D. 345) ;
" modified, 42 L. D. 472. o
Burgess, Allen I. (24 L. D. 11) ; over-
ruled so far as in conflict, 42 L. D: 821.
Burkholder ». Skagen (4 L. D, 166);
overruled, 9 L. D. 153.

AND MODIFIED CASES XXVl

Burnham Chemical Co. ». United States
Borax Co. et al. (5¢ I. D, 183) ; over-
ruled in substance, 58 I. D. 426, 429.

Burns, Frank (10 L. D. 865) ; overruled
so far as in conflict, 51 L. D. 454.

Burns v. Bergh's Heirs (87 L. D. 161).
(See 51 L. D: 268.)

Buttery v. Sprout (2 L. . 293) ; over-
ruled, 5 L. D. 591.

Cagle ». Mendenhall (20, L. D. 447) ;

" overruled, 23 L: D. 533.

Cain et al. v. Addenda ‘Mining Co. (24-
L. D. 18) ; vacated, 29 L. D. 62.

Calif.o,rnia and Oregon Land Co. (21 L.

D. 344) ; overruled, 26 L. D. 453.

‘California; State of (14 L. D. 253);

vacated, 23 L. D, 230.

California State of (15 L. D. 10) ; over-
ruled, 23 L. D. 423,

California, State of (19 L. D. 585) ;.
. vacated, 28 L. D. 57.

California, State of (22 L. D. 428) ;
overruled, 32 1. D. 34.

California, State of (32 1. D. 346);
vacated, 50 1.. D, 628. (See 37 L. D.
. 0499, and 46 L. D. 396.) .

California, State of (44 L. D. 118);
overruled, 48 L. . 98.

California, State of (44 L.. D. 468) H
- overruled, 48 L. D. 98.

i+ «|{@dlifornia, State of, w». Moccettlm (19 -
*Brown, Joseph T. (21 L. D. 47) ; over- |-

L. D. 3859) ; overruled, 31 L. D. 335.
California, State of, . Pierce (9 C. L.
0. 118) ; modified, 2 L. D. 854.

‘California, State of, v. Smith (5 Li D.

543) ; overruled, 18 L. D. 343.

Call ». Swaim (3 L. D. 46) ; overruled
18 L. D. 373.

Cameron Tode (13 L. D. 369) ; overruled

. 8o far as in conflict, 25 L. D. 518.

Camplan w. Northern Pacific R. R. Co.
(28 L. D. 118) ; overruled so far as -
in conflict, 29 L. D. 550.

Case ». Church (17 L. D. 578) ; over-
ruled, 26 1.. D, 453. ;

Case ». Kupferschmidt (30 L. D. 9);
overruled so far as in conflict, 47 L,
D. 406.

Castello v. Bonnie (20 L. D. 311) ; over-
ruled, 22 I.. D. 174. '



XXVIII TABLE OF OVERRULED

Cate o. Northern Pacific Ry. Co. (41

L. D. 816) ; overruled so far as in
conflict, 43 L. D. 60.

Cawood ». Dumas. (22 L. D. 585); va-
cated, 25 L. D. 526,

Centerville Mining and Milling Co. (39
L. D. 80) ; no longer controlling, 48
L. D 17,

Central Pacific R. R. Co. (29 L. D. 589) ;
modified, 48 L. D. 58.

Central Pacific R. R. Co. v. Orr (2 L. D.
525) ; overruled, 11 L. D. 445.

Chapman  v. Willamette Valley and
Cascade Mountain Wagon Road Co.

“ (13 L. D. 61) ; overruled, 20 L. D. 259.

Chappell ». Clark (27 L. D. 334) ; modi-
fied, 27 L. D. 532.

Chicago Placer Mining Claim. (34 L. D,
9) ; overruled, 42 L. D. 453.

Childress et al. . Smith (15.L. D. 893) ;
‘overruled, 26 L. D, 453.

- Chittenden, Frank O, and Interstate
Qil Corporation (50 L. D. 262); over-
ruled so far as in conflict, 53 I. D,
228.

Christofferson, Peter (3 L. D. 329);
modified, 6 L. D. 284, 624.

Claflin o. Thompson (28 L. D. 279);
overruled, 29 L. D. 693.

Claney v.-Ragland (38 L. D. 550).
43 1. D. 486.)

Clark, Yulu S. et al. (A. 22852), Febru-
ary 20, 1941, unreported; overruled
so far-as in conflict, 59 I. D. 258, 260.

Clarke, C. W. (32 L. D. 288) ; overruled
so far as in conflict; 51 L. D. 51.

(See

Cline v. Urban (29 L. D. 96) ; overruled,’

46 L. D. 492,

Cochran . Dwyer (9 L. D. 478).
39 L. D. 162,.225.)

Coffin, Bdgar A. (33 L. D. 245) : over-
ruled so far as in conflict, 52 L. D,
158. ‘

Coffin, Mary B. (34 L. D. 564); over-

" ruled ‘so far as in conflict, 51 L. D.
51.

Colorado, State of (7 L. D. 490) ; over-
ruled, 9 L. D. 408.

Condict, W. C. et al. (A. 23366), June
24, 1942, unreported ; overruled so far
as in conflict, 59 I. D. 258, 260,

Cook, Thomas C. (10 L. D. 324).
39 L. D. 162, 225,)

(See

(See

AND MODIFIED CASES

Cooke ». Villa (17 L. D. 210) ; vacated,
19 L. D. 442,

Cooper, John W. (15 L. D. 285)-; over-
ruled, 25 L. D, 113:

| Copper Bullion and Morning Star Lode

Mining Claims (35 L. D. 27).
89 L. D, 574.)

Copper Glanee Lode (29 L. D. 542);
overruled so-far as in conflict, 55 1. D.
848,

Corlis v. Northern Pacific R. R. Co. (23
L. D. 265) ; vacated, 26 L. D. 6562,

Cornell ». Chilton (1 L. D. 153) ; over-
ruled, 6 L. D. 483,

Cowles v. Huff (24 L. D. 81) ; modified,
28 L. D. 515. ‘

Cox, Allen H, (30 L. D, 90, 468) ; va-

~ cated, 31 L. D. 114.

Crowston v. Seal (5 L. D. 213) over-
ruled, 18 L. D, 586.

Culligan ». State of Minnesota (34 L. D,
22) ; modified, 34 L. D. 151,

Cunrpingham, John (32 L. D. 207);
modified, 32 L. D, 456,

(See

Dalley Clay Products Co., The (48 L. D.
429, 431) ; overruled so far as in con-
flict, 50 L. D.. 656.

Dakota Central R. R. Co. . Downey (8
L. D. 115) ; modified, 20 L. D. 131.

Davis, Heirs of (40 L. D. 573); over-
ruled; 46 L. D. 110.

DeLong ». Clarke (41 L. D. 278) ; modi-
fied so far as in conflict, 45 L., D, 54.

Dempsey, Charles H. (42 I. D, 215) ;
modified, 43 L. D. 300.

Denison and Willits (11 C. L. 0. 261} ;
ovenuled so far as m conflict, 26 L.
D, 122

Deseret Irrigation Co. et al. ». Sevier

" River Land and Water Co. (40 L. D.
468) ; overruled, 51 L. D. 27.

Devoe, Lizzie A, (5 1. D. 4) ; modified,
5 L.-D. 429,

Dickey, Blla I. (22 L. D. 351); over-
ruled, 32 L. D, 331

Dierks, Herbert (36 L. D. 367) ; over-
ruled by the wunreported -case -of
Thomas J. Guigham, March 11, 1909.

Dixon ». Dry Gulch Irrigation Co. (45
L. D. 4) ; overruled, 51 L. D. 27.

Douglas’ and Other Lodes (34 L. D.
556) ; modified, 43 L, D. 128.



TABLE OF OVERRULED

Dowmaﬁ'v. Moss (19 L. D. 526) ; over-|

ruled, 25 L. D. 82.

Dudymott ¢. Kansas Pacific R. R. Co.|

. (5 C. L. 0. 69) ; overruled so far as
in conflict, 1 L. D. 345.

Dunphy, Elijah M. (8 L. D. 102) over-
ruled so far as in.conflict, 36 L. D.
561,

Dyche v. Beleele (24 1. D, 494) ; modi-
fied, 43 L. D. 586, B
Dysart, Francis J. (23 L. D. 282);

modified, 25 L. D. 188.

Haston, FranasE (27 L D. 600) over-
ruled, 30 L. D. 355..

Bast Tintic Counsolidated Mmmg Co.
(41 L. D. 255) ; vacated, 43 L. D, 80.

*Elliott v. Ryan (7 L. D. 822); over-
ruled, 8 L. D, 110. (8ee 9 L. D. 360:)

El Paso Brick Co. (37 L. D. 155) ; over-
ruled so far as in conflict, 40 L. D
199. )

HEmblen ». Weed (16 L. D. 28) ; modl-
fied, 17. L. D. 220.

Epley ». Trick (8 L. D. 110) overruled
9 L. D. 360,

Brhardt, Finsans (36 L. D. 154) ; over-

_ ruled, 38 L. D. 406.

Esping . Johnson (37 L. D 709) ; over-
ruled, 41 L. D. 289.

BEwing ». Rickard (1 I. D. 146) ; over-
ruled, 6 L. D. 483.

Falconer v. Price (19 L. D. 167); over-
ruled, 24 L. D. 264."

. Fargo No. 2 Lode Claims (37 L. D. 404) ;
modified, 43 L. D. 128; overruled so
far as in condict, 55 I. D. 348,

Farrill, John W. (18 L. D. 713) ; over-

" ruled so far as in conflict, 52 L. D.

473, '
Febes, James H. (37 L. D. 210) ; over-
ruled, 43 L. D. 183.

Federal Shale Gil Co. (53 I. D. 213) H

overruled so far as m confliet, 55 1. D.
290.

Ferrell et al. v. Hoge et al. (18 L. D.
81) ; overruled, 25 L. D. 351.

TFette ¢. Christiansen (29 L. D. 710);
overruled, 34 L. D. 167.

Field, William C. (1 L. D. 68); over-

ruled so far as in conflict, 52 L. D. 473. |
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'Filtrbl Company ». Brittan and Echart

(51 L. D. 649), distinguished, 55 1.
D. 605. ‘

Fish, Mary (10 L. D. 606) ; modified,
13 L. D. 511.

Fisher ». Heirs of Rule (42 L D. 62,
64) ; vacated, 43 L. D. 217.

Fitch v. Sioux City and Pacific R. R.
Co. (216 L. and R. 184) ; overruled,
17 L. D. 438.

Fleming ». Bowe (13 L. D. ’"8) ; over-
ruled, 28 L. D. 175.

Florida, State of (17 L. D. 355) ; re-
versed, 19 L. D, 76.

Florida, State of (47 L. D. 92, 93);
overruled so far as in conflict, 51
L. D. 291.

Florida Mesa Ditch Co. (14 L. D. 265) ;
overruled, 27 L. D. 421, :

Florida Railway and Navigation Co.
v. Miller (3 L. D. 824) ; ; modified, 6
L. D. 716; overruled, 9 L. D. 237.

Forgeot, Margaret (7 L. D. 280) ; over-
ruled, 10 L. D. 629.

Fort Boise Hay Reservation (6 L. D.
16) ; overruled, 27 L. D. 505.

Freeman, Flossie (40 L. D. 106) ; over-
ruled, 41-1. D. 63.

Freeman v. Texas and Pacific Ry. Co.
(2 L. D. 550) ; overruled, 7 L. D. 18.
Fry, Silas A. (45 L. D 20) ; modlﬁed

51 L. D. 581.

Galliher, Maria (8 C. L. 0. 187) ; over-
ruled, 1 L. D. 57. )

Gallup v. Northern Pacific Ry. Co. (un-
published) ; overruled so far as in
conflict, 47 1. D. 304.

Gariss ». Borin (21 L. D. 542).
39 L. D. 162, 225.)

Garrett, Joshua (7 C. L. O. 55) ; over-
ruled, 5 L. D, 158. )

Garvey v. Tuiska (41 L. D. 510); modi-
fied, 43 L. D. 229.

Gates », California and Oregon R. R. Co.
(5 C. L. O. 150) ; overruled, 1 L. D.
336.

Gauger, Henry (10 L. D. 221) ; over-
ruled, 24 L. D. 81.

(See

| Gleason v. Pent (14 L. D. 875; 15 L. D.

286) ; vacated, 53 1. D. 447; overrl_ﬂed
g0 far as in conflict, 59 1. D. 416, 422,
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Gohrman ». Ford (8 C. L. O. 6) ; over-
ruled so far as in condict, 4 L. D, 580,

Golden Chief “A” Placer Claim (85 L. D,
557) ; modified, 37 L. D. 250.

Goldstein v. Juneau Townsite (23 L. D.
417) ; vacated, 31 L. D. 88.

Goodale v. Olney (12 L. D. 324); dis-
tinguished, 55 I. D. 580

Gotebo Townsite . Jones (35 L. D. 18) ;
modified, 87 L. D. 560.

Gowdy ». Connell (27 L. D. 56); va-

cated 28 L. D. 240

Gowdy ». Gilbert (19 L. D. 17) over-
ruled, 26 L. D. 453.

Gowdy et al, v, Kismet Gold Mining Co.
(22 L. D. 624); modified, 24 L. D.
191,22

Grampian Lode (1 L. D. 544); over-
ruled, 25 L. D. 495.

Gregg et al. ». State of Colorado (15
L. D. 151) ; modified, 30 L. D. 310,

Grinnell ». Southern Pacific R. R. Co.
(22 L. D. 438) ; vacated, 23 L. D. 489,

*Ground Hog Lode ». Parole and Morn-

ing Star Lodes (8 L. D. 430); over-| .~

ruled, 34 L. D. 568.
Rousseau, 47 L. D. 590.)
Guidney, Alcide (8 C. L. O. 157) ; over-
ruled, 40 L, D. 399,
Guilf and Ship Island R. R. Co. (16 L. D.
236) ; modified, 19 L. D. 534,
Gustafson, Olof (45 L. D. 456) ; modi-
ﬁed 46 L. D. 442,

(See R. R.

Halvorson, Halvor K. (39 L. D, 4586) ;
overruled, 41 L. D. 505.

Hamilton, Hiram M. (54 1, D, 36) ; In-
structions (51 L. D. 51) overruled so
far. as in conflict. _

Hansbrough, Henry C. (5 L. D. 155) ;
overruled, 29 L. D. 59.

Hardee, D. C. (7 L. D. 1) ; overruled so
far as in confiict, 29 L. D. 698,

Hardee v. United States (8 L. D. 391;
16 L. D. 499) ; overruled so far as in
conflict, 29 L. D. 698.

Hardin, James A. (10 L. D. 313) ; re-
voked, 14 L. D. 233.

Harris, James G. (28 L. D. 90) ; over-
ruled, 39 L. D. 93.

AND MODIFIED CASES

Harrison,. Luther (4 L. D. 179) ; over-
ruled, 17 L. D. 216.

Harrlson, W. R. (19 L. D. 299) ; over-
ruled, 33 L. D. 539.
Hart v. Cox (42 L. D. 592) ; vacated,
260 U. S. 427. (See 49 L. D. 418.)
Hastings and Dakota Ry. Co. v. Chris-
tenson et al. (22 L. D. 257); over-
ruled, 28 L. D. 572.

Hausman, Peter A. C. (37 L. D. 352),
modified, 48 L. D. 629.

Hayden ». Jamison (24 L. D, 403) ; va-.
‘ ‘cated, 26 L, D. 373.

Haynes v. Smith (50 L. D. 208) ; over-
ruled so far as in conflict, 54 I D, 150.

Heilman v». Syverson (15 L. D. 184) ;
overruled, 23 L. D. 119.

Heinzman et al, ». Letrcadec’s Heirs et
al. (28 . D. 497) ; overruled, 38 L. D-
'253. .

Heirs of Davis (40 L. D. 573) ; over-
ruled, 46 L. D, 110. '

Heirs of Philip Mulnix (83 L. D. 331) ;
overruled, 43 L. D. 532..

*Heirs of Stevenson ». Cunningham (382

L. D. 650); overruled so far as in

confliet, 41 L. D. 119. (See 43 L. D.

196.)

Heirs of Talkington . Hempﬂmg (2 L.
D. 48) ; overruled, 14 L. D. 200,

Heirs of Vradenburg et al. . Orr et al.
(25 L. D. 823) ; overruled, 38 L. D.
253. '

| Helmier, Inkerman (84 I. D. 341) ; modi-

fied, 42 L. D. 472,

Helphrey ». Coil (49 L. D. 624) over-
ruled, Dennis v. Jean (A~20899) July
24, 1937, unreported.

Henderson, John W. (40 L. D. 518);
vacated, 43 L. D. 106. (See 44 L. D.
112, and 49 L. D. 484.)

Hennig, Nellie J. (38 L. D. 443, 445) ;
recalled and vacated, 3¢ L. D. 211,

Herman ». Chase et al. (37 L. D. 590) ;
overruled, 43 L, D. 248.

Herrick, Wallace H. (24 L. D. 23) ; over-
ruled, 25 L. D, 113,

Hess, Hoy, Assignee (46 L. D. 421);
overruled, 51 L. D. 287,

Hickey, M. A,, et al. (3 L. D. 83); modi-
fied, 5 L. D. 256.
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Hildreth, Henry (45 L. D. 464); va-
cated, 46 L. D, 17,

Hindman, Ada I (42 L. D. 827); va-|

cated in part, 43 1. D. 191,

Hoglund, Svan. (42 L. D. 405) ; vacated,
43 L. D. 538. -

Holden, Thomas A. (16 L. D. 493);
overruled, 29 L. D, 166._

Holland, G. W. (6 L. D. 20) ; overruled, |

6 L. D, 639; 12 L. D, 436.

Holland, William C. (M. 27696), de-
cided April 26, 1934; overruled. in
part, 55 L. D. 221,

Hollensteiner, Walter (38 L. D. 319) ;
overruled, 47 L. D. 260.

Holman v.. Central Montana Mines Co.
(34 L. D, 568) ; overruled so far as
in conflict, 47 L. D. 590.

Hon v. Martinas (41 L. D. 119) ; modi-

fied, 43 L. D. 197.

Hooper, Henry (6 L. D. 624) ; modified,
9 L. D. 86, 284.

Howard, Thomas (3 L. D. 409).
39 L. D. 162, 225.)

Howard ». Northern Pacific R. R. Co.
(23 L. D. 6) ; overruled, 28 L, D. 126,

Howell, John H. (24 1. D.v35) ; over-
ruled, 28 L. D. 204.

Howell, L..C. (39 L. D. 92).
L. D. 411)

Hoy, Assignee of Hess (46 L. D, 421);
overruled, 51 L. D. 287.

Hughes v. Greathead (43 L. D. 497);
overruled, 49 I.. D. 418, (See 260 U.
S. 427.)

(See

(See 39

Hull et al. ». Ingle (24 L. D. 214) ; over- |

ruled, 30 L. D. 258.

Huls, Clara (9 L. D. 401) ; modiﬁed, 21
I. D. 877.

Hyde, F. A. (27 L. D. 472) ; vacated; 28
L. D; 284,

Hyde, F. A. et al. (40 L. D. 284) ; over-
ruled, 43 L. D; 381.

Hyde et al. v. Warren et al. (14 L. D,
576; 15 L. D. 415) (See 19 L. D.
64) .

Ingram, John D. (37 L. D. 475)
43 ‘L. D. 544.) -

Inman ©. Northern Pacific R, R. Go (24
L. D. 318) ; overruléd, 28 L. D. 95.

(See

AND MODIFIED CASES XXXI
Instructions (32 L. D. 604) ; overruled
so.far as in conflict, 5¢: L. D. 628; 53
I. D. 365; Lillian M. Peterson et al.
(A. 20411), August 5, 19387,  unre-
ported. - (See 59 I. D. 282, 286.)

‘Interstate Oil Corporation and Frank

0. Chittenden (50 L. D. 262) ; over-
ruled so far as li_n conflict, 53 I. D.
228. ' .

Iowa Railroad Land Co. (23 L. D. 79;
24 L. D. 125) ; vacated, 29 L, D. 79.

Jacks v. Belard et al. (29 L. D. 369) ;
vacated, 30 L. D, 345.

Jackson Oil Co. v. Southern Pacific Ry.
Co. (40 L. D. 528); overruled, 42 L.
D. 317.

Johnson v. South Dakota (17 L. D.
411) overruled so far as in conflict,
41 L. D. 22

Jones, James A. (3 L. D. 176) ; over-
ruled, 8 L. D. 448,

Jones ». Kennett (6 L. D. 688) ; over-
ruled, 14 L. D. 429, ’

‘Kackmann, Peter (1 L. D. 86); over-

ruled, 16 L. D. 464,

Kanawha Oil and Gas Co., Assignee (50
L. D. 639) ; overruled so far as in
conflict, 54 I. 'D. 871.

Kemper ». St. Paul and Pacific R. R.
Co. (2 C. L. L. 805) ; overruled, 18
L. D. 101,

Kilner, Harold E. et al. (A. 21845),
February 1, 1939, unreported; over-
ruled so far as in conflict, 59 I. D. 258,
260.

King v. Eastern Oregon Land Co. (23
L. D. 579) ; modified, 30 L. D, 19.

Kinney, B. C. (44 L. D. 580); over-
ruled so far as in. conflict, 53 1. D.
228. ‘

Kinginger ». Peck (11 L. D. 202).
39 L. D. 162, 225.)

Kiser ». Keech (7 L. D. 25) ; overruled,
23 L. D, 119.

Knight, Albert B., et al. (30 L. D. 227) ;
overruled, 81 L; D. 64.

Knight ». Heirs of Knight (39 L. D.
362, 491; 40 L. D. 461) ; overruled,
43 L. D. 242. ’

(See
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Kniskern ». Hastings and Dakota R.

R. Co. (6 C. L. O. 50) ; overruled, 1’

L. D.-862.

Kolberg, Peter F. (37 L. D 453) ; over-
~ruled, 48 L. D, 181

Krigbaum, James T. (12 L. D. 617);
overruled, 26 L. D, 448.

Krushnie, Emil L. (52 L. D. 282, 295) ;
vacated, 53 I. D. 42, 45. (See 280
U. 8. 8086.)

Lackawanna Placer Claim (36 L. D.
36) ; overruled, 37 L. D. 715.

La Follette, Harvey M. (26 L. D. 453) ;
overruled so far as in conflict, 59
1. D. 418, 422, :

Lamb v. Ullery (10 L. D. 528); over-

ruled, 32 L. D. 331.

Largent, Edward B., et al. (13 L. D.
397) ; overruled so far as in confiict,
42 L. D. 821,

Larson, Syvert (40 L. D. 69) ; overruled,
43 L. D, 242. '

Lasselle v. Missouri, Kansas and Texas
Ry. Co. (3 C. L. Q. 10) ; overruled,
14 L. D. 278.

Las Vegas Grant (13 L. D. 646 ;15 L. D.
58) ; revoked, 27 L. D. 683.

Laughlin, Allen (31 L. D, 256) ; over-
ruled, 41 L. D. 361,

Laughlin », Martin (18 L. D. 112);
‘modified, 21 L. D. 40.

Law o. State of Utah (29 L. D. 623);

overruled, 47 L. D. 359.

Lemmons, Lawson H., (19 L. D, 37);
overruled, 26 L. D. 389.

Leonard, Sarah (1 L. D. 41); over-
ruled, 16 L. D, 464. .

Lindberg, Anna C. (3 L. D. 95) ; modi-
fied, 4 L. D. 299.

Linderman ». Wait (6 L. D. 689) ; over-
ruled, 13 L. D. 459,

*Linhart ». Santa Fe Pacific R. R. Co.
(86 L. D. 41); overruled, 41 L. D.
284. (See 43 L. D. 536.)

'Little Pet Lode (4 L. D. 17) ; overruled,
25 L. D. 550. )

Lock Lode (6 L. D. 105) ; overruled so
far as in conflict, 26 L. D. 123,

Liockwood, Francis A, (20 L. D, 361) ;
modified, 21 L. D. 200.

3
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Lonergan v. Shockiey (33 L. D. 2388)3;
overruled so far as in conflict, 84 L. D.
314; 36 L. D. 199,

Louisiana, State of (8 L. D. '126) ; modi-
fied, 9 L. D, 157,

Louisiana, State of (24 L. D. 231) ; va-
cated, 26 L. D. 5. -

Louisiana, State of (47 L. D. 3866) ; over-
ruled so far as in confiict, 51 L. D,
291, :

Louisiana, State of (48 L. D. 201) ; over-
ruled so far as in comnfliet, 51 L. D.
291, :

Lucy B. Hussey Lode (5 L. D. 93);
overruled, 25 L. D. 495.

Luton, James W. (34 L. D. 468) ; over-
ruled so far as in conflict, 35 L. D.
102,

Lyman, Mary O. (24 L. D 493) ; over-
ruled so far as in conflict, 43 L. D.
221, v }

Lynch, Patrick (7 L. D. 33); overruled
so far as in conflict, 13- L. D. 713.

Madigan, Thomas (8 L. D, 188) ; over-
ruled, 27 L. D. 448, :

Maginnis, Charles P. (31 L. D, 222);
overruled, 35 L. D. 399.

Maginnis, John 8, (82 L. D. 14) ; modi-
fied, 42 L. D. 472.

Maher, John M. (34 L. D. 342) ; modi-
fied, 42 L. D. 472.

Mahoney, Timothy (41 L. D, 129);

" overruled, 42 L. D. 313,

Makela, Charles (46 L. D. §09); ex-
tended, 49 L. D. 244. - )

Makemson v. Snider’s Heirs (22 L. D.
511) ; gverruled, 32 L. D. 650. .

Malone Land and Water Co:. (41 L. D.
138) ; overruled in part, 43 L. D. 110.

Maney, John J. (35 L. D. 250) ; modi-
fied, 48 L. D. 153. ‘

Maple, Frank (37 L. D. 107 ) overruled
.43 1. D. 181.

Martin ». Patrick (41 T.. D. 284) ; over-
ruled, 43 L. D. 536. ' :

Mason v. Cromwell (24 L. D..248); va-
cated, 26 L. D. 369.

Masten, H. C. (22 L. D. 837); over-
ruled, 25 L. D. 111.

Mather et al. v..Hackley’s Heirs ('15
L. D. 487) ; vacated, 19 L. D, 48,
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Maughan, George W. (1 L. D. 25),
overruled, 7 L. D, 94. =~

Maxwell and Sangre de Cristo Land
Grants (46 L. D. 301) ; modified, 48
L. D. 88. '

McBride v. Secretary of the Interior
(8 C.-1. 0. 10) ; modified, 52 L. D. 33.

McCalla ». Acker (29 L. D. 203); va-

cated, 30 L. D. 277.
MecCord, W. E. (23 L. D. 187); over-

ruled to éxtent of any poss1b1e in-.

consistency, 56 1. D. 73

McCornick, William 8. (41 L. D. 661,
666) ; vacated, 43 L. D. 429,

*McCraney v. Heirs of Hayes (33 L. D.
21); overruled so far as in conflict,
41'L. D. 119. (See 43 L. D, 196.)

McDonald, Roy (34 L. D. 21); over-
ruled, 37 L. D. 285. '

*McDonogh  School Fund (11 L. D.
378) ; overruled, 30 L. D. 616. (See
85 L. D. 309.) ]

McFadden &t al. ». Mountain View Min-
ing and Mlllmg Co. (26 L. D. 530) ;
vacated, 27 L. D. 358,

McGeée, BEdward D. (17 L. D. 285) ; over-
ruled, 29 L. D. 1686. '

’ McGrann, Cwen’ (5L D 10) ; overruled
24 L. D. 502.

McGregor, Carl (37 L. I 693); ‘over-
ruled, 38 L. D. 148

McHarry v, Stewart (9 L. D. 344);
340. )

McKernan ». Bailey (16 L. D. 368) ;
overruled, 17 L. D. 494,

*McKittrick Oil Co. v. Southern Pacific
R. R. Co. (37 L. D. 243).; overruled
so far as in conflict, 40 L. D. 528.
(See 42 L. D. 317.)

McMicken, Herbert et al. (10 L. D). 97;
11 L. D. 96) ; distinguished, 58 I. D.
257, 260. '

McNamara et al. v. State of California
(17 L. D, 296) ;. overruled, 22 L. D.
666.

McPeck o. Sulhvan et al. (25 L. D.
281) ; overruled, 36 L. D. 26.

*Mee ». Hughart et al, (23 L. D. 455) ;
vacated, 28 L. D. 209. In effect rein-
stated, 44 L. D. 414, 487; 46 L. D. 434 ;
48 L. D. 195, 346, 348 ; 49 L. D. 660.
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*Meeboer v. Heirs of Schut (35 L. D.’
835) ; overruled so far as in conflict,
41 L. D. 119. " (See 43 L. D. 196.)

Mercer v. Buford Townsite (35 L. D.
119) ; overruled, 35 L, D. 649.

Meyer;, Peter (6 L. D. 639); modified,
12 L. D. 436.

Meyer ». Brown (15 L. D. 307).
39 L. D. 162, 225.)

Midland Oilfields Co. (50 L. D. 620) ;
overruled so far as in conflict, 54 . D,
371 o _—

Miller, Edwin J. (35 L. D. 411) ; over-
ruled, 43 L. D. 181.

Miller ». Sebastian (19 L. D. 288);

“overruled, 26 L, D, 448;
Milner and North Side R. R. Co. (36
L. D. 488) ; overruled, 40 L. D. 187.

Milton ‘et al. ». Lamb (22 L. D. 339) ;
overruled, 25 L. D. 550. '

Milwaukee, Lake Shore and Western'
Ry. Co. (12 L. D. 79) ; overruled, 29
L.D. 112,

Miner ». Mariott: et al. (2 L. D. 709) ;
modified, 28 L. D. 224,

Minnesota and Ontario Bridge Com-
pany (80 L. D. 77); no longer . fol-,
lowed, 50 L. D. 859,

*Mitchell ». Brown (3 L. D. 65) ; over-

. ruled, 41 L. D. 396. (See 43 L. D.
520.) ‘ )

Monitpr Lode (18 L. D. 358) ; overruled,
25 L. D. 495.

Monster Lode (35 1. D. 493) ; overruled.
so far as in conflict, 55 I. D, 848.

Moore, Charles H. (16 L. D. 204) ; over-

" ruled, 27 L. D, 482,

Morgan ». Craig (10 C. L. 0. 234);
overruled, 5 L. D. 303.

Morgan v. Rowland (37 L. D. 90);
overruled, 37 L. D. 618.

Moritz ». Hinz (36 L. D. 450) ; vacated,
37 L. D. 382,

Morrison, Charles 8. (36 L. D. 126) ;
modified, 36 L. D. 319.

Morrow et al. v. State of Oregon et al.
(82 L. D, 54) ; modified, 33 L. D. 101.

Moses, Zelmer R. (86 L. D. 4738) ; over--
ruled, 44 L. D. 570.

Mountain' Chief Nos. 8 and 9 Lode
Claims (36 L. D. 100) ; overruled in
part, 36 L. D. 551.

(See
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- Mt. Whitney Military Reservation (40
‘L. D. 3815). (See431L.D.33.)

Muller, Ernest (46 L. .D. 243); over-
ruled, 48 L. D. 163.

Muller, Esberne K. (39 L. D. 72) ; modi-
fied, 39 L. D. 360.

Mulnix, Philip, Heirs of (33 L. D. 331) ;
overruled, 43 L. D, 532.

Nebraska, State of (18 L. D. 124) ; over- |’

ruled, 28 L. D, 358.

Nebraska, . State of, ». Dorrmgton (2
0. L. L. 647) ; overruled, 26 L. D. 123,

Neilsen ». Central Pacific R. R. Co. et al.
(26 L. D. 252) ; modified, 30 L. D. 216.

Newbanks v. Thompson (22 L. D.: 490) H
overruled, 29.L. D, 108.

Newlon, Robert C. (41 L. D. 421) ; over-
ruled so far as in coniflict, 43 L. D.
364. _ _

New Mexico, State of (46 L. D. 217);
overruled, 48 L. D. 98. :

New Mexico, State of (49 L. D. 314) H
overruled, 54 1. D. 159,

Newton Walter (22 L. D. 822); modi-
fied, 25 L. D. 188.

New York Lode and Mill Site (5 L. D.
513) ; overruled, 27 L. D. 373.

*Nickel, John R. (9 L. D. 388); over-
ruled, 41 L. D. 129. (See 42 L. D.
313.)

Northern Pacific R. R. Co. (20 L. D.
191) ; modified, 22 I. D. 224; over-
ruled so far as in conflict, 20 L. D.
550." -

Northern Pacific R. R. Co.. (21 L. D,
412; 23 1., D. 204; 25 .. D. 501) ; over-
ruled, 53 1. D. 242, (See 26 L. D, 265;
'83 L. D. 426; 44 L. D. 218; 177 U. 8.
435.)

_ Northern Pac1ﬁc Ry. Co. (48 L, D. §573) ;
overruled so far as in confliet, 51 L. D.
196. (See 52 L. D. 58.)

Northern Pacific R. R. Co. v. Bowman
(7 L. D. 238) ; modified, 18 L. D. 224.
Northern Pacific R, R. Co. ». Burns (6
L. D. 21) ; overruled, 20 L. D, 191,
Northern Pacific R. R. Co. v. Loomis
(21 L. D. 895) ; overruled, 27 L. D.

464. |

Northern Pacific R. R. Co. v. Marshall
et al. (17 L. D.-545) ; overruled, 28
L. D. 174. '

AND MODIFIED CASES

Northern Pacific R. R. Co. v. Miller (7
L.-D. .100) ; overruled so far as in
conflict, 16 L. D. 229.

Northern Pacific R. R. Co. v Sherwood

(28 L. D. 126) ; overruled so far as
in-conflict, 29 L. D. 550. )
Northern Pacific R. R. Co. v. Symons
(22 I.. D. 686) ; o_verruled 28 L. D. 95.
Northern Pacific R. R. Co. v. Urquhart’
(8 L. D. 365) ; overruled, 28 L. D. 126.
Northern Pacific R. R. Co. v. Walters et
al. (18 L. D. 230) ; oveluﬂed §0- far
as in conflict, 49 L. D. 391.
Northern Pacific’ R, R.. Co. 1;.' Yantis
(8 L. D. 58) ;. overruled, 12 L. D. 127.
Nunez, Roman €. and Serapio (56 I..D.
363) ; overruled so far as in conflict,
57 1. D, 213. T
Nyman . St. Paul, Minneapolis, and
Manitoba Ry. Co. (5 L. D, 396); over-
ruled, 6 L. D750,

O’Donnell, Thomas J. (28 L. D, 214};
overruled, 85 L, D. 411,

Olson ». Traver et al. (26 L. D, 850,
628) ; overruled so far as in conﬁlct .
.29 L. D: 480 '80.L..D. 382

Opinion A. A. G. (85 L. D. 277); va-

" cated; 36 L. D. 842, :

Opinions. of Solicitor, September 15,
1914, and February 2, 1915; over-
ruled, September ‘9, 1919 (D. 43035,
May Caramony). (See 58 I ,D. 1,4_9, :
154-156.)

Opinion of Selicitor, October 31, 191"
(D-40462) ; overruled so far as incon-
sistent, 58 I, D, 85, 92, 96.

Opinion of Solicitor, February .7, 1919
(D. 44083) ; overruled, November 4,
1921 (M. 6397). (See 58 L D. 158,
160.)

Opinion of Solicitor, August 8 1933 (M.
27499) ; overruled so far as in conﬂlct
54 I, D. 402.

Opinion of Solicitor, May 8, 1940 (57
I. D. 124) ; overruled in part, 58 I.
D. 562, 567,

Opinion of Acting Solicitor, July 30,
1942 ; overruled so far-as in confliet,
58 I. D. 831. "(See 59 1. D. 848, 350.)

Opinion of Solicitor,  August 31, 1943
(M. 83183) ; distinguished, 58 1. D.
726, 729.
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Oregon and California R. R. Co. o.

Puckett (39 L. D. 169) ; modified, 53
1. D. 264
QOregon Central( Military Wagon Road
Co. ». Hart (17 L. D..480) ; overruled,
18 L. D. 543. ) -
Owens et al. v. State of California (22
L. D. 369) ; overruled, 38 L. D, 253.

Pacific Slope Lode (12 L. D. 686) over-
ruled so far-as in conflict, 25 L. D. 518,

Papina v. Alderson (1 B. L. P. 91);
modified, 5 L. D. 256.

Patterson, Charles B. (3 L. D. 260) ;|

modified, 6 L. D. 284, 624.

‘ ~ Paul Jones Lode (28 L. D. 120); modi-

fied, 31 L. D. 359.

Paul v. Wiseman (21 L. D.»12) ;- over-
ruled, 27 L. D. 522.

Pecos Irrigation and Improvement Co.
(15 L. D. 470) ; overruled, 18 L. D.
168, 268.

Pennock, Belle L. (42 L. D, 315); va-

., cated, 43 L. D. 66.

Perry v. Central Pacific R. R. Co. (39
L. D, 5) ; overruled so far as in con-
fliet, 47 L. D. 304.

Phebus, Clayton (48 L. D. 128); over-
ruled so far as in eonflict, 50 L. D. 281

Phelps, W. L. (8 C. L. 0. 139); over-
ruled, 2 L. D. 854.

Phillips, Alonzo (2 L. D. 321); over- | -

ruled, 15 L. D. 424. ;

Phillips v. Breazeale’s Heirs (19 L. D.
573) ; overruled, 39 L. D. 93. o

Pieper; Agnes C. (35 L. -D. 459) ; over-
ruled, 43 L. D. 374 ‘

Pierce, Lewis W. (18 L. D. 328); vd-
cated, 53 I. D. 447; overruled so far as
in conflict, 59 1. D. 416, 422.

Pietkiewicz et al. v. Richmond (29 L. D.
195) ; overruled, 37 L. D. 145.

Pike’s Peak Lode (10,L. D.200) ; over-
ruled in part, 20 L. D. 204.

Pike’s Peak Lode (14 L. D. 47) ; over-
ruled, 20 L. D. 204, '

Popple, James (12 L. D. 433); over-
ruled, 13 L. D. 588.

Powell, D. C. (6 L. D. 302) ; modified,
15 L. D. 477.
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Premo, George (9 L. D. 70).
L. D. 162, 225.) '
Prescott, Henrietta P. (46 L. D. 486} 3

overruled, 51 L. D. 287. )
Pringle, Wesley (13 L. D. 519) ; over-
ruled, 29 L. D. 599.

{See 3%

‘Provensal, Victor H. (30 L. D. 616);

- overruled, 85 L. D. 399.
Prue, Widow of Emanuel (6 T, D.436) ;
vacated, 83 L. D. 409.

Pugh, F. M., et al. (14 L. D. 274); in
effect vacated, 232 U. 8. 452..
Puyallup Allotments (20. L. D. 157);

modified, 29 L. D. 628.

Ramsey, George L., Heirs of Edwin . . -
Philbrick (A. 16060), Aungust 6, 1931,
unreported ; reealled and vacated, 58
1. D. 272, 275, 290.

Rancho Alisal (1 L. D. 173) overruleﬂ..
5 L. D. 320. .

Rankin, James D., et al. (7T L. D. 411}
overruled, 85 L. D. 82. :

Rankin, John M. (20 L. D. 272); re-
versed, 21 L. D. 404, R

Rebel Lode (12 L. D. 683) ; overruled,
20 L. D. 204; 48 L. D. 523. '

*Reed v. Buffington (7 L. D. 154) ; over-
ruled, 8 . D. 110. (See 9 L. D. 360.).

Regione ». Rosseler: (40 L. D. 93) va-
cated, 40 L. D. 420,

Rialto No. 2 Placer Mming Cliim (34

L. D. 44) ; overruled, 37 L. D, 250.

Rico Town Site (1 L. D. 556) ; modified,
5 L. D. 256.

Rio Verde Canal Co. (26 L. . 381) ; va-
cated, 27 L. D. 421, .

Roberts v. Oregon Central- Military
Road Co. (19 L. D. 591) ; overruled,
31 L. D. 174

Robinson, Stella G. (12 L. D. 448 ; over-
ruled,13 L. D. 1.

Rogers, Fred B, (47 L. D. 325} ; vacated,

B3 L. D. 649.

Rogers, Horace B. (10 L. D. 29») ; over-
ruled, 14 I. D. 321..

Rogers v. Atlantic & Pacific R. R. Co:.
(6 L. D. 565) ; overruled so far as iz
conflict, 8 L. D. 165.

*Rogers v. Lukens (6 L. D. 111) ; over—
ruled, 8 L. D. 110. (See 9. L. D. 360.}
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Romero ». Widow of Knox (48 L. D.
32) ; overruled so far as in conﬂlct 49
L. D. 244,

- Roth, Gottlieb (50 L. D. 196) modlﬁed
50 L. D. 197.

Rough Rider and Other Lode. Claims
(41 L. D. 242, 255) ; vacated, 42 L. D.
584.

St. Clair, Frank (52 L. D. 597) ; modi—
fied, 53 1. D. 194,
- #8t, Paul, Minneapolis and Manitoba
Ry. Co. (8 L. D. 255) ; modified, 13
I.D. 354, (See32L.D.2L)

$t. Paul, Minneapolis and Manitoba Ry. |

Co. v. Hagen (20 L. D. 249); over-
ruled, 25 L. D, 86. R

St. Paul, Minneapolis and Manitoba Ry.
Co. ». Fogelberg (29 L, D. 291) ; va-

_cated, 30 L. D. 191.

Salsberry, Carroll (17 I. D.170) ; over-

. ruled, 39 L. D. 93.

Sangre de Cristo and Maxwell Land
Grants (46 L. D. 301) ; modified, 48
L.D. 88

Santa Fe Pacific R. R. Co. v. Peterson

" (39 L. D. 442) ; overruled, 41 L. D.

. 383.

Satisfaction Extension Mill Site (14 L.
D.173). (See32L. D.128.)

Sayles, Henry P. (2 L. D. 88); modi~
fied, 6 L. D. 797.

Schweitzer ». Hilliard et al. (19 L. D.
294) ; overruled so far as in conflict,
26 L. D. 639.

Serrano ». Southern Pacific R. R. Co.
- (68 C. L. 0. 93); over'ruled,v 15L.D.

o " 880,

Serry, John J. (27 L. D. 330) . overruled

" . so far as in conflict, 59 L. D. 416, 492.

Shbale 0il Company. (See 55 I. D. 287.)

Shanley ». Moran (1 L. D. 162) ; over-

ruled, 15 L. D. 424.

Shineberger, ‘Joseph (8 L. D. 231);

overruled, 9 L. D. 202.

Silver Queen Lode (16 L. . 186) ; over-

ruled, 57 1. D. 63.

‘Simpson, Lawrence W. (35 L. D. 899,
609) ; modified, 86 L. D. 205.
Sipchen . Ross (1 L. D, 634);

fied, 4 L. D. 152.
Smead ». Southern Pacific R. R. Co. (21
L. D. 432) ; vacated, 29 L. D. 135.

modi-

AND MODIFIED CASES

Snook, Noah A., et al.: (41 L. D. 428);
overruled so far as in confliet, 43 L. D.
364. s

Sorli v. Berg. (40 L. D. 259) ; overruled,
42 L. D. 557,

Southern Pacific R. R. Co. (15 L. D,
460) ; reversed, 18 L. D. 275.

Southern Pacific R. R. Co. (28 L. D.

© 281) ; recalled, 32 L. D. 51.

Southern Pacific R. R. Co. (33 L. D.
89) ; recalled, 33 L. D. 528.

Southern Pacific R. R. Co. v. Bruns (381
L. D. 272) ; vacated, 37 L. D. 243. )

South Star Lode (17 L. D. 280) ; over-
ruled, 20 L. D. 204; 48 L. D. 523.

Spaulding ». Northern Pacific R. R. Co.
(21 L. D. 57); overruled, 31 L. D.
151.

Spencer, James (6 L. D. 217) ; modlﬁed
6 L. D. 772; S L. D. 467.

Spruill, Lelia May (50 L. D. 549) ; over-
ruled, 52 L. D. 339., ’

Standard Shales Products Co. (52 L. D.
522) ; overruled so far as in conflict,
53 1. D. 42.

State of California (14 L. D. 253) ; va-
cated, 23 L. D. 230.

State of California (15 L. D. 10) ; over-
ruled, 23 L. D. 423.

State of California (19 L. D. 585) ; va-
cated, 28 L. D. 57.

State of California (22 L. D 428) ;
overruled, 32 1. D. 34.

State of California (32 L. D. 346) ; va-
cated, 50 L. D. 628. (See 37 L. D.
499, and 46 L. D. 396.)

State of California (44 L., D. 118) ; over-
ruled, 48 L. D. 98, ’

State of California (44 L. D. 468) ; over-

ruled; 48 L. D. 98.

State of California o. Moccettini, (19 L.
D. 359) ; overruled, 31 1. D. 335.

State of California v. Pierce (3 C. L. O.
118) ; modified, 2 L. Dy 854,

State of California v. Smith (5 L. D.
543); overruled so far ag in conflict,
18 L. D. 343.

State of Colorado (7 L. D. 490) ; over-
ruled, 9 L. D. 408.

State of Florida (17 L. D. 355) H
versed, 19 L. D. 76.

State of Florida (47 L D. 92, 93) ; over-
ruled so far as in conflict, 51 L. D.
291,
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State of Louisiana (8 L. D. 126) ; modi-
fied, 9 L. D, 157. ’

State of Louisiana (24 L. D. 231) ; va-
cated, 26 L. D. 5. v

State of Louisiana (47 L. D, 366) ; over-
ruled so far as in conflict, 51 L. D.
201, _ '

State of Louisiana (48 L. D. 201)7
overruled so far as-in conﬂict 51 L.

. D.291.

. State of Nebraska (18L D. 124) over-
ruled, 28 L. D, 358.

State of Nebraska v. Dorrington 2C.
L, L. 647); overruled so far as in
conflict, 26 L. D. 123.

State of New Mexico (46 L. D. 217);
overruled, 48 L.-D. 98.

State of New Mexico (49 L. D. 314);
overruled, 54 1. D. 159.

State of Utah (45 L. D, 551).; overruled
48 L. D. 98.

*Stevenson, Heirs of, v. Cunningham
(32 L. D. 650) ; overruled so far as in
conflict, 41 L. D. 119. (See 43 L. D.

- 198.)

Stewart et al. v. Rees et al. (21 L. D.

' 446) ; overruled so far as in conflict,
29 L. D. 401.

Stirling, Lillie B. (39 L. D. 346) ; over-
ruled, 46 L. D, 110,

Stockley, Thomas J. (44 L. D. 178, 180) ;
vacated, 260 U. S. 532. "(See 49 L.
D. 460, 461, 492.)

Strain, A, G. (40 L. D. 108) ; overruled
so far as in condliet;, 51 L. D. 51.

Stricker, Lizzie (15 L. D. 74) ; overruled
so far as in conflict; 18 L. D. 283.

Stump, Alfred M., et al. (39 L. D. 437) ;

. vacated, 42 L. D. 566.

Sumner ». Roberts (23 L. D. 201);
overruled so far as in conflict, 41 L. D.
178,

Sweeney . Northern Pacific R. R. Co.

© (20 L. D. 394) ; overruled, 28 L. D.
174,

*Sweet, Bri P.- (2 C. L. 0. 18); over-
ruled, 41 L. D. 129. (See 42 L. D.
313.) )

Sweeten v. Stevenson (2 B. L. P, 42); i
overruled so far as in conflict, 3 L.
D. 248,

Taft ». Chapin (14 L. D. 593); over-
ruled, 17 L. D. 414, -

Taylor,
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‘Taggart, William M. (41 L. D. 282);

overruled, 47 L. D. 870.

Talkington’s. Heirs v. Hempfling (2 L
D. 46) ; overruled, 14 L. D. 200.

Tate, Sarah J. (10 L. D. 469) ; over-
ruled, 21 L. D. 211

Josephine et al. (A. 21994),
June 27, 1939, unreported ; overruled
so far as in conflict, 59 1. D. 258,
260. :

Taylor. v. Yates et al. (8 L. D. 279) ; re-
versed, 10 L. D. 242, |

=Teller, John C.. (26 L. D. 484); over-
ruled, 36 L. D. 36, (See 37 L. D,
715.) ’

Thorstenson, Even (45 L. D. 96) ; over-
ruled so far as in conflict, 47 L. D. 258,

Tieck v. McNeil (48 L. D; 158) ; modi~
fied, 49 L. D. 260.

Toles ». Northern Pacific Ry. Co. et al
(39 L. D. 3871); overruled so.far
as in conflict, 45 L. D. 93. :

Tomkins, H. H. (41 L. D. 516); over-
ruled, 51 L. D. 27,

‘| Traganza, Mertie C. (40 L. D 300) 7.

overruled, 42 L. D. 612.

Traugh v. Ernst (2 L. D. 212) ; over-
ruled, 8 L. D. 98. .

Tripp v. Dunphy (28 i D. 14) modi~
fled, 40 L. D. 128,

Tripp v. Stewart (7 C. L. O. 39) ; modi-
fied, 6 L. D. 795.
Tucker v. Florida Ry. & Nav. Co. (19
L. D. 414) ; overruled, 25 L. D. 233,
Tupper v. Schwarz (2 L. D. 623) ; over-
ruled, 6 L. D. 624..

Turner ». Cartwright (17 L. D 414) H
modified, 21 L. D. 40.

Turner », Lang (1 C. L. O, 51); modi-
fied, 5 L. D. 2566.

Tyler, .Charles (26 L. D. 699) ; over-
ruled, 35 L. D. 411. .

Ulin . Colby (24 L. D. 311) ; overruled,
35 L. D. 549.

Union Pacific R. R. Co. (33 L. D. 89) 5
recalled, 33 L. D. 528,

United States ». Bush (13 L. D. 529) 3
overruled, 18 L. D. 441.

United States ». Central Pacific Ry. Co.
(52 L..D. 81) ; modified, 52 L. D. 235.

United States ». Dana (18 L. D. 161) ;
modified, 28 L..D. 45.
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Utah, State of (45 L. D. 551) ;+over-
ruled, 48 L. D. 98. -

Veatch, Heir of Natter (46 L. D. 496) ;
overruled so far ds in conflict, 49 L.
D. 461. (See 49 L, D. 492 for adher-

~ ence in part.) '

Vine, James (14 L. D. 527) ; modified,’

14 L. D. 622

Yirginia-Colorado Development Corpo-
ration (53 I. D. 666) ; overruled so
far as in coenflict, 55 1. D, 289,

Wradenburg’s Heirs et al. v. Orr et al.
(25 L. D. 323) ; overruled, 38 L. D.
253.

Wahe, John (41 L. D. 127) ; modified,
41 L. D. 637.

Walker ». Prosser (17 L. D. 85); re-
versed, 18 L. D. 425,

Walker v. Southern Pacific R. R. Co. (24

;L. D.172) 5 overruled, 28 L. D. 174.

‘Walters, David (15 L. D. 136) ; revoked,
24 L. D. 58,

‘Warren 9. Northern Pacific R. R. Co.
{22 L. D. 568) ; overruled so far as
in confliet, 49 L. D. 891.

Wasmund ». Northern Pacific R. R. Co.

- (23 L. D. 445).; vacated, 29 L. D. 224,

Wass v. Milward. (5 L. D. 349); no
longer followed, (See44 L.D. 72 and
unreported case of Ebersold v. Dick-
son,. September 25, 1918, D-36502.)

‘Waterhouse, William W, (9 L. D, 131) ;

~woverruled, 18 L. D. 586.

Watson, Thomas H. (4 L. D. 169) ; re-
called, 6 L. D. 71.

Weaver, Francis D, (53 1. D. 179);
overruled so far as in conflict, 55
1. D. 290.

Weber, Peter (7 L. D. 476) overruled,

© . 9L.D. 150.

Weisenborn, Ernest (42 L. D. 533); ;
overruled, 43 L. D. 395. ’

Werden . Schlecpt {20 L. D. 523);
overruled so far as in conflict,.24 L, D,
45, C

Western Pacific Ry. Co. (40 L. D. 411;

- 41 L. D. 599); overruled, 43 L. D.
4106.

Wheaton v. Wallace (24 L D. 100);
modified, 34 L, D. 383.

‘White, Anderson (Probate 13570-35) ;
overruled, 58 1. D. 149, 157,

AND MODIFIED CASES

White, Sarah V. (40 L. D. 630) ; over-
ruled in part, 46 L. D, 56.

‘Whitten et al. ». Read (49-L. D. 253
260; 50 L. D. 10) ; vacated, 53 1. D.
447.

Wickstrom o, Calking (20 L. D. 459) ;|

" modified, 21 L. D. 553; overruled,.22
L. D. 892,

Widow of Emanuel Prue (6 L. D. 436) ;
vacated, 83 L. D, 409,

Wiley, George P. (36 L. D. 805) ; modi-
fied so far as in conflict, 36 L. D. 417.

Wilkerson, Jasper N. (41 L, D. 138);

overruled, 50 L. D. 614. (See 42 L.
D. 313)
Wilkins, BenJamm C. (2 L. D 129),

modiﬁed, 6 L. D. 797.
Willamette Valley and Cascade Moun-
. tain Wagon Road. Co. v. Bruner (22
L. D. 654) ; vacated, 26 L. D. 357.
Willingbeck, Christian P. (3 L. D.383) ;
modified, § L. D. 409.
Willis, Cornelius, et al. (47 L. D. 135) ;
overruled, 49 L. D. 461.
Willis, Eliza (22 L. D. 426) ; overruled,
. 26 L. D. 436.. '
*Wilson ». Heirs of Smith (37 L. D.
519); overruled so far as in conflict,
41 L. D. 119. (See43 L. D. 196.)
Witbeck v. Hardeman (50 L. D. 413);
oyverruled so far as in conflict, 51 L. D.
36. ’ :
‘Wright et al. v, Smith (44 L. D. 226) ;
in effect overruled so far as in con-
“flict, 49 L. D. 374.

Zimmerman . Brunson (39 L. D. 310) ;
overruled, 52 L. D. T15.

NOTE.—The abbreviations used in
this title refer to the following publi- -
cations: “B. L. P.” to Brainard’s Legal
Precedents in Land and Mining Cases,
vols. 1 and 2; “C. L. L.” to Copp’s Publie
Land Laws, edition of 1875, 1 volume;
edition of 1882, 2 velumes; edition of
1890, 2 volumes; “C. L. 0.” to Copp’s
Land Owner, vols, 1-18; “L. and R.” to
records of the former Division of Lands
and Railroads; “L. D.” to the Land De-
cisions of the Department of the Inte-
rior, vols. 1-52; “L. D.” to Decisions of
the Department.of the Interior, begin-
ning with vol. 53.~—EDITOR.
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DECISIONS OF THE
DEPARTMENT OF THE INTERIOR

STATUS OF ALLOTTED LANDS OF TRIBES ORGANIZED UNDER
' OKLAHOMA INDIAN WELFARE ACT

Oklahoma Indian Welfare Act—Iowa, Sac and Fox, and Cheyenne and
Arapaho Reservations—Rights-of-Way Over Allotted  Lands.
Lands allotted to Indians of the Iowa, Sac and Fox, and Cheyenne and
Arapaho Tribes are not reservation lands within the meaning of the acts -
of February 15, 1901 (31 Stat. 790; 43 U. 8. C. sec. 959), and March'4, 1911
(36 Stat. 1253; 43 U. 8. C. sec. 961), which authorize the Secretary to issue
grants of rights-of-way over certain lands.
.- The organization of the Iowa, Sac and Fox, and Cheyenne-and Arapaho

Indians under the Oklahoma Indian Welfare Act did not affect the status .

of allotted lands within' the boundaries of their former reservations which
had been dissolved by agreements of cession duly ratified by the Congress

M-33510 . ‘ ‘JANUARY 11, 1945,

To ASSISTANT SECRETARY CHAPMAN. :
At the request of the Commissioner of Indian Affairs, the Commis-
sioner of the General Land Office has presented the question of whether
his rejection of the apphcatlons of the Central Rural EKlectric Co-
operative, the Cimarron Electric Cooperative, and the Kiwash Electric
Cooperative, Inc., for rights-of-way for electric transmission lines
over land allotted to’ Iowa, Sac and Fox, ‘and Cheyenne and
Arapaho Indians, should be reconsidered. These applications had
. been submitted on November 9, 1942, November 24, 1942, and Janu-
. ary 6, 1943, respectively, pursuant to the provisions of the acts of
. February 15, 1901 (31 Stat. 790; 43 U. S. C. sec. 959), and March 4,
- 1911 (36 Stat. 1258;43 U. S. C. sec. 961).  They were held in abeyance
pending disposition by the Supreme Court of the case of United
States v. Oklohoma Gas & Electric Co., 318 U. S. 206 (1943). After
the Court had decided that the above-mentioned acts did not apply
te-allotments within.the boundaries of the former Kickapoo Reserva-
tion in Oklahoma, the Commissioner-of the General Land Office i in-
formed the applicants that their applications could not be glanted
because the lands involved were in the same category as the allotted
lands of the Kickapoo Indians. -The Commissioner’s decisions on the - '

1
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applications of the Central Rural Electric Cooperative and the Kiwash
Electric Cooperative, Inc., were approved by the Department on
May 12, 1943, and October 29, 1943, respectively. The decision on
the apphcamon of ‘the Clmarron Electric Cooperatlve was not
presented for departmental review.

In 1890, agreements of cession were obtained from the Cheyenne
and Arapaho, the Sac and Fox, and Towa Tribes. These agreements
were negotiated in pursuance of the then general policy of reducing
Indian reservations and allotting lands in severalty to individual

Indians. The agreements with the Sac and Fox and Iowa Tribes
~ were ratified by the act of February 13, 1891 (26 Stat. 749), and the
agreement with the Cheyenne and Arapaho Tribes was ratified by the
act of March 8, 1891 (26 Stat. 989, 1022). Each of these agreements
ceded to the United States specifically described tracts of land then
in tribal ownership for a money consideration and allotments of
land in severalty within the ceded areas to members of the tribes.
The Cheyenne and Arapaho agréement reserved from allotment cer-
tain lands “now used or occupied for military, agency, school, school-
farm, religious, or other pubhc uses.” But the reserved lands were
not excluded from the cession. The Iowa agreement excluded from
the cession and reserved to the tribe a 10-acre tract of land for re-
ligious, education, and burial purposes. - The Sac and Fox excluded
from the cession and reserved to the tribe a quarter section of land
on which the Sac and Fox Agency was located, and a whole section
of land then set apart for school and farm. W1th these exceptions
the cessions made by these Indian tribes differed in no respect from
the cession agreement interpreted by the Supreme Court in United
States v. Oklahoma Gas & Electric Co., supra, and in conformity with
the decision in that case it must be held that the ceded lands, including
the allotments subsequently made, ceased. to be a “reservation,” as
that term is used m ‘the acts of February 15,1901, and March 4
1911, supra.

No change in this-situation has been wreught by subsequent legis- . ..

lation. In the cdse of the Jowa and Sac and Fox, neither executive-
- nor legislative recognition of the existence of reservations subsequent -
to the cession has been found. In the case of the Cheyenne and
Arapaho, the Congress has by sundry appropriation acts enacted
during the years 1894 to 1923 made appropriations for the support
of the Cheyenne and Arapaho “who have been collected on the reser-
vations set apart for-their nse and occupation in Oklahoma.”* In
1908, Congress authorized the sale of a part of the school reserve “for

18ee, e. g., acts of August 15, 1894 (28 Stat. 286 302), and .Tanuary 24, 1923 (42 Stat,

1174, 1195).
2 Act of May 29, 1808 (35 Stat. 444, 447).
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the benefit of the Indians of the Cheyenne and Arapahoe reserva-
tions,” and in 1938 * Congress set aside certain lands “for the use and
benefit of the Indians of the Cheyenne and Arapihoe Reservation.”
- These references to a-“reservation” or “reservations” of the Cheyerne
and ‘Arapaho fall far short of restoring the allotted lands to a reser-
vation status. None of them had that purpose in mind. With the
sole exception of the act of April 13, 1938, which has no application
to allotted lands and which could be regarded as giving reservation
‘status only to the limited acreage described therein, none of the acts
purported to restore the tribal title which had previously been con-
veyed to the United States. The terms “reservation” or “reserva-
tions” evidently were used not to -indicate an understanding
of the Congress that the dissolved reservation had been re-
established but rather in’a geégraphic sense “to describe. a: ‘region
of Oklahoma as of a time subsequent to the dlssolutlon ”? See
United States v. Oklahoma Gas & Electric Co., supra. Any possible
doubt about this conclusion would appear to be removed by the act -
of June 17, 1910 (36 Stat. 533), in which the Congress, with full
knowledge concerning the status of the lands,* correctly referred to
“what was formerly Cheyenne and Arapahoe Indian Reservation.”

The Commissioner of Indian Affairs suggests that by organization
under the Oklahoma.Indian Welfare Act of June 26, 1936 (49 Stat.
1967 ;25 U. S. C. sécs. 501509, these tribes acquired ]urlsdlctlon of the
1ands formerly includéd in their reservations, and that the approval
of the tribal constitution should be regarded as recognition of the -
existence of the reestablished reservations. This suggestion is with-
out merit. There is nothing in the Oklahoma Indian Welfare Act -
itself, or in its legislative history, to indicate an intent on the part
of Congress to reestablish merely by organization thereunder any
dissolved Indian reservation. - Section 3, which deals with the organi-
zation of tribes, does not make any reference to reservations. Lands
acquired under the act for the use and benefit of the tribe and held
in trust by the United States may no doubt acqulre a reservation
status.?

This office has apparently taken the view in its memorandum of
June 30, 1938 (before the decision in the Oklakoma Gas & Electric
Co. case), that an allotment “in the Cheyenne and Arapaho reserva-
tion” is part of a reservation within the meaning of the drainage
ditch right-of-way act of March 8, 1891 (26 Stat. 1095, 1101). The
memorandum assumes thé continued existence of the reservation with-

" Act of April 13, 1938 (52 Stat. 213).
'+ See H. Rept. No. 704, 62d Cong., 24 sess. (1912),
58olicitor’s opinions, August 24, 1942, 58 I. D. 85, and M. 33246, September 16, 1943
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- out discussing that point, and deals solely with the question of whether.

an allotment can be considered to be a part thereof. There is no

doubt that an Indian reservation may include individual allotments.

However, there must be a recognized reservation with definite bound-

- aries within which the allotment is located before this principle can be
applied.  United States v. Sutton, 215 U. 8. 291 (1909).

The situation discussed in our opinion of September 16, 1943
(M. 83246), concerning the reservation of the Siletz Indiansof Oregon

_covers a .somewhat different fact situation..-There the-reservation
continued to exist in spite of the. allotments, and-we found a continua-
‘tion of the general body and boundaries of the reservation.

* Practically, the result of a determination that-these allotted lands
are not within the scope of the acts of February 15, 1901, and March
4, 1911, is simply that it will be necessary for the companies to obtain
from each allottee, subject to approval of the Department, a permit
or an easement deed covering the segment of the right-of-way across
his or her individual allotment. The files indicate that statements
of consent have already been obtained from most of the individuals
concerned. ‘

While it is my conclusion that the prior decisions in this matter
are correct and that they should not be disturbed, I express no opin-
ion on the question whether the lands 1nvolved could properly be
considered ‘as reservation-lands-for purposes other than the applica-
tion of the acts of February 15, 1901, and March 4, 1911, supra.

« Fowrer HARPER,
Solicitor.

Approved
Oscar L. CHAPMAN,
Assistant Secretary.

ACREAGE CHARGES AGAINST HOLDERS OF OPERATING
AGREEMENTS WITH O0IL AND GAS LESSEES

Mineral Leasing Act—Statutory Construction—0il and Gas Leases—
Operating Agreements with Lessees—Acreage Charges Prior  to

Discovery.

The purpose of section 27 'of the Mineral Leasing Act (act of February 25, 1920,
41 Stat. 437, 448, as amended ; 30 T. 8. C. sec. 184) is to prevent monopolistic
control over the oil and gas deposits in the public domain.

Bven prior to discovery, a holder of operating agreements with lessees of non-
competitive oil and gas leases is chargeable with the acreage subject to the
agreements and, under section 27 of the Mineral Leasing Act, may not hold at '
one time agreements with lessees covering in the aggregate more than 7,680

_acres in any one State, or 2,560 acres within the geologic structure of the



4] * ACREAGE CHARGES—OIL AND GAS LEASES .5
January 12, 1945

same producing oil or gas field. The rule as to a holder of operatmg agree-
ments with permittees (52 L. D. 309) distinguished.

The Department is prohibited, by section 27 of the Mineral Leasing ‘Act, from
promulgating a regulation permitting unlimited acreage holdings prior to
discovery by an operator who has operating agreements with lessees of non-
competitive oil and gas leases.

M-33846 | | Januagy 12, 1945,

" To ASSISTANT SECRETARY CHAPMAN. :

In your memorandum of October 13, 1944, you requested an opinion:
as to the legal validity of an amendment to the regulations, proposed
by a Technical Subcommittee on the Revision of Oil and Gas Regula-
‘tions, which would permit unlimited acreage holdings prior to dis-
covery by an operator who has operating agreements Wlth lessees of
- noncompetitive oil and gas leases. .~

Section 27 of the Mineral Leasing Act (act of February 25 1920, 41
Stat. 437, 448, as amended ; 30 U. 8. C. sec. 184), provides:

¥ % % 710 person, assoelatmn, -or corporation shall take or hold at one time
oil or gas leases or bermits exceeding in the aggregate seven thousand six hun-
dred and eighty acres * * ¥ in.any one State, and not more than two thou-
sand five hundred and wixty acres within the geologic structure of the same
producing oil or gas field; * * * if any of the lands or deposits léased
* * * ghallbe * * * controlled by any device . * * * in any manner
whatsoever, so that they * * *' form the subject * * * of any holding.
of such lands by any: 1nd1v1dua1 partnershlp, association, corporation, or control
in excess of the amounts of lands provided in this Act, the lease thereof shall be
forfeited by appropriate court proceedmgs LA -

In 1928, the Department held that acreage in prospeotmg permits
covered by operating contracts would not be charged against the opera-
‘tor (52 L. D. 859,861). Ten years later, after careful consideration of
the problem, a dlfferent rule was adopted with respect to holders of
opera,tmg contracts with lessees! The Department ruled that, even
prior to discovery, a holder of an operating: contract carrying Wlth 1t
aright to a part of the production from the lands included in an oil and
gas lease had an interest in the lease and was chargeable with acreage
in the proportion that the interest under the contract bore to the total
acreage of the lease (letter to LeRoy H. Hmes, dated April 19, 1938 :
1708342 “L” MB). '
Basic differences in the nature of the estates under a lease and under

a prospecting permit were held to justify the departure from the 1928
ruling. Thus, it was pointed out that, whereas a permit granted an

1The act of August 21 1935 (49 Stat. 674 676}, prohibited the further issuance of oil
and gas prospecting permlts except on applications filed 90 days or more before the effective
- date of the act, and provided, instead, for the issuance of noncompetitive leases on
Jands not within a known producing structure for & period of 5 years and so long there-
after ag oil or gas was produced in paying quant1t1es
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exclusive right for the purpose of prospecting the land for 2 years and
. for no other purpose, a lease granted the right not only to prospect
for 5 years but also, in the event of discovery, to remove and dispose
of the oil and gas deposits after the 5-year period so long as such oil
or gas was produced in paying quantities, subject only to cancellation
~ by appropriate court proceedings for default in the lease obligations.
Accordingly, despite some similarity, prior to discovery, in the char--
acteristics of a lease and a prospecting permit-—such as their both
being subject to cancellation for cause—it was concluded that leases
were, in effect, of a more permanent nature and vested the lessees with
a property right and estate for years in real property. The rule
adopted was said to be “consistent with the purpose an-d intent of the
leasing law.”

The proposed amendment would overturn this ruling by according
~ the same treatment to operators under leases before discovery as was.
accorded operators holding agreements involving prospecting permits.
Under the amendment, operators holding agreements with lessees
would not be charged W1th the acreage subject to the agreements until
after discovery.

In my judgment, the Department’s pos1t10n in this matter should
not be reversed. I believe that a contrary ruling would contravene
the purpose and intent of section 27. Accordingly, I am of the
opinion that the proposed amendment is unauthorized by law.

The manifest.design of section 27, as amended, is to prevent monopo-
listic control ever the oil and gas deposits in the public domain (56
I D. 174 (1937); 52 L. D. 359, 361 (1928)). Thus, section 27 pro-
scribes not only the taking or holdmg at one time of oil or gas leases
or permits exceeding in the aggregate 7,680 acres in any one State
and 2,560 acrés within the geologic structure of- the same producing
oil or gas field by a permittee or lessee, but also the control by “any'
device permanently, temporarily, directly, indirectly, tacitly, or in
any manner whatsoever” of “leased” “lands or deposits” so that
‘the latter “form the subject * * * of any holding of such
lands * * * or control in excess of” such acreage, or “form a
part of or are in anywise controlled by any combination in the form
of an unlawful trust, with consent of lessee, or form the subject of
_ any contract or conspiracy in restraint of trade in the mining or
selling of * * * oil [or] * * * gas * * * entered into
by the lessee, or any agreement or understanding * * * to which
such lessee shall be a party, of which his or its outputistobe * * *
the subject, to control the price or prices thereof * * *7” Tt also
prohibits any person, association, orcorporation from taking or
holding at one time any interest as a member of an association or as a
stockholder of a corporation holding leases.or permits which, together
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with the area embraced in any direct holding of leases or permits,
or which, together with any other interest as a member of an associa-
tion or as a stockholder in a corporation holding leases or permits,
exceeds in the aggregate the maximum number of acres allowed to
any .one lessee or permittee. And any lease or other interest held in
violation of these- pI‘OVISlOIl“ s “shall be forfeited to the United States
by appropriate” court “proceedings.” The Secretary of the Interior
is'charged with the duty of guarding against and preventing such
monopoly (secs. 27, 30, 32, act of February 25, 1920, 41 Stat. 448450,
as amended; 30 U. S. C. secs. 184, 187, 189). Thus, the Secretary is
expressly required to see that leases contain “such. * * * pro-
~ visions as he may deem necessary * * * for the prevention of
monopoly.” (Sec. 30, supra.) ’

The Department’s ruling, as it now stands, furthers the congres-
sional policy of precluding such control of public oil and gas lands as
might lead to the dangers inherent in monopoly. One of the usual
concomitants of monopoly of public lands is the holding or control of
large areas of such lands without development where the interests of
those in control would be furthered thereby. The longer the period of
possible control the greater the likelihcod that this monopolistic evil
will be spawned. - It is not inconceivable, therefore, that the 5-year
period of a lease would lend itself more readily to.monopolistic control
of public lands than the 2-year period of a permit. Moreover, leased
lands are not subject to the safeguard against nondevelopment—the
legal compulsion to drill—which was applicable to lands under a
permit and, accordingly, are more susceptible to control without
development. Thus, a permit could be issued only upon condition
that the. permittee begin drilling within 6 months and drill to specified
depths within 1 and 2 years (section 13, act of February 25, 1920,
as amended ), while neither the statute nor the regulations require the
drilling of lands sub] ect to a lease, except under certain conditions not
here material. It is true thatvthe lease contains a provision which
requires the lessee to drill when the Secretary of the Interior so orders.
But it is doubtful that the existence of the power to compel drilling
will, as a practical matter, serve as an effective check on the nen-
' development of leased lands. Apparently, because of administrative
difficulties, it has net been availed of in the past, and there is no
reason to believe that it will be exercised to any greater extent or with
any greater efficacy in the immediate future. Finally, the danger
. of a tie-up of lands and production for an unreasonable perlod where
the lands are subject to leases is aggravated by the provisions of the
act of July 29, 1942 (56 Stat. 726; 30 U. S. C. sec. 226b), which grant a
preference rlght to a new lease to a holder of a noncompetitive 5-year
lease where the lands subject to the lease are not within a known -

939340—52——5
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. producing structure on the expiration date of the lease. To adopt a
construction, in the absence of a clear congressional mandate, which
would permit one operator thus to control and, for practical purposes,
if he chose, to stifle development and production on areas of public
land in excess of the acreage limitations prescribed by Congress for
an indefinite period, would plainly be inconsistent with the evident
intent of section 27 of the act. )

‘When Congress has intended to permit exceptions from the acreage-
charge provisions of section 27, it has not been loath to make that in-
tention plain. Thus, in 1935, Congress expressly excepted leases op-
erated under a cooperative or unit plan approved or preseribed by
the Secretary of the Interior. “in determining holdings or control -
under the provisions of” any section of the leasing law (act of August
21, 1985, 49 Stat. 674, 676; 30 U. S. C. sec. 226). Again, the acreage
limitations of section 27 are expressly made inapplicable to interests
acquired by descent, will, judgment, or decree for a period of 2 years
after acquisition (section 27, act of February 25, 1920, 41 Stat. 448,
as amended), to leases issued in exchange for permits without proof
of discovery until 1 year after discovery (section 13, act of February
25, 1920, supra, as amended by the act of August 21, 1935, 49 Stat.
674), to new leases issued under the 1935 act in exchange for old
leases except to the extent that such limitation of acreage was pro-
vided for by law when the old lease was issued (section 2 (a), act
of August 21, 1935, 49 Stat. 679; 30 U. S. C. sec. 223a), and to
permits and leases issued to certain claimants of rights in oil or gas
lands acquired prior to 1920 (sections 27, 18, 19, 92, act of February
25, 1920, supra, as amended ; 30 U. S. C. secs. 184, 227, 228, 251). And
’rhe Secretary has been authonzed “to approve operating, drilling or
development contracts made by one or more permittees or lessees in
oil or gas leases or permits, with one or more persons, * * * when-
ever in his discretion and regardless of acreage limitations * * *
conservation of natural products or the public convenience or neces-
sity may require it or the interests of the United States may be best
subserved thereby: * * *” (Act of March 4, 1931, 46 Stat. 1523;
30, U. S. C. sec. 184; italics supplied.) In'a proper case involving
operating contracts made with lessees prior to discovery, the Secre-
tary might conceivably be warranted in exercising his authority un-
der this section if he found that the statutory conditions exist. But,
since the danger of monopolistic control is always present in such
a case, the adoption of a general rule such as that proposed, which
would approve operating contracts made: with lessees regardless of
acreage limitations prior to discovery, could hardly be justified as
being required for the conservation of oil and gas or for the public
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convenience or necessity, or as “best” subserving the interests of the
United States. : '

Proponents of the proposed amendment to the regulations contend
that the distinction made in the LeRoy H. Hines case between the
nature of the estate under a prospecting permit and under a lease is
‘untenable, .and that, accordingly, the conclusion reached in that case
is unjustified. ‘

The argument is made that there is no practical difference between
a permit and a lease so far as acreage charges are concerned, becguse
both a permittes and a lessee are charged with acreage under the
statute. But that argument loses sight of the fact that “control” of -
lands subject to-a permit or lease—the standard applicable .to the
instant situation—may be something different from the holding of a.
permit or a lease of lands.  What constitutes control of lands subject:
to a permit or lease is a factual question the resolution of which might:
well depend upon fundamental factual differences between the nature
of the estates granted a permittee and a lessee, regardless of the fact
that, by statute, permittees- are subject to acreage charges to the sare
extent as lessees. Such differences are elsewhere considered.

It is also claimed that the proper test as to whether or not an op-
eratoris chargeable with acreage is not the nature of the estate under
a lease, but rather the nature of the estate under a lease prior fo dis- -
- covery. Prior to discovery, it is said, a lessee or an operator under
a lease, like a permittee or an operator under a permit, has an estate
which is “inchoate and for the purpose of exploration only,” and thus
holds nothing which is properly chargeable under section 27. More-
over, it is said, prior to discovery, a lease, like a permit, is subject to
cancellation by the Department. This similarity in characteristics,
it is argued, warrants the adoption of a rule which would treat an
operator under a lease prior to discovery the same as an operator under
a permit so far as exemption from acreage charges is concerned.

But the history of the legislation with respect to exemptions from
the acreage-charge provisions of section 27 points the other way.
As already indicated, in 1985, a fundamental change was made in the
leasing act of 1920 by providing generally for the issuance of 5-year
noncompetitive leases instead of prospecting permits on lands not -
within a known producing structure (act of August 21, 1985, 49
Stat. 674, 6765 80 U. S. C. sec. 226). Section 27, as amended in 1931,
prohibited the control by any device of any “Zeased” lands or deposits
in excess of 7,680 acres in any one State and 2,560 acres within the
same producing oil or gas field. Inasmuch as only permits, not leases,
could be issued before discovery on lands outside of a known produc-
ing structure prior to the 1935 amendment, manifestly, originally,
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this prohibition of section 27 was not directed against control of lands
outside of a known producing structure prior to discovery. The De-
partment so held in effect when it ruled that the prohibition against
control in section- 27 was applicable only to leases, and not to per-
mits, and therefore that an operating agreement with a permittee
was'not subject to the acreage limitations preseribed thereby (52
1. D. 359). When Congress substituted the lease system for the per-
mit system, it was not unmindful of the acreage- -charge provisions
of sectlon 27 or their applicability to leases prior to dlscavery Thus,
it expressly excepted from that section leases issued in exchange for

- permits without proof of discovery until 1 year after discovery

(section 18), apparently in recognition of the fact that, in the absence
of such a provision, persons holding operating agreements under the
permits which were exchanged for such leases would be chargeable
with acreage prior to discovery. It also excepted leases operated
under a cooperative or unit plan approved or prescribed by the Secre-
tary of the Interior (section 17). The only other exception which
was made in the 1935 act related te leases Issued in exchange for
leases obtained prior to the act (section 2 (a)). And, although it
had substituted leases for permits and the Department had previcusly
pointed out that the control provisions of section 27 were applieable .
~ only-to leased lands, Congress did not see fit further to Hmit those
provisions by making them applicable to leased lands outside of a
known producing structure only after discovery. The evidence is, -
therefore, persuasive that Congress intended that, except as other-
wise specifically provided, the same treatment be accorded.lands
subject to lease both before and after discovery for the purpose of
determining acreage interest charges.
. Moreover, a comparison of the interest under a lease prior to
discovery with that under a permit fails to take into account inherent
differences in the degree of control, both actual and potential, to
which lands under a lease and those embraced by a permit are subject.
’I‘hus, a permittee had only the right to prospect for oil and gas, and,
in the event of discovery, the right merely to acquire a lease for one-
fourth of the land embraced in the permit and a preference right to
a lease for the remainder of the land for 20 years, with no assurance
of tenure thereafter on the same terms.? (Sec. 14, act of February
25, 1920, 41 Stat 442, as amended; 30 U. S. C. secs. 223, 226.) On
the other hand, a holder of a noncompetitive lease has an immediate
leasehold interest in all of the lands subject to the lease for 5 years

2 See report of the Department on 8. 1772, 79 Cong. Ree. 12077, 74th Cong., 1st sess.
Such Iessees had merely a preference right to renewal of the lease for successive periods
of 10 years on such terms and .conditions as the Secretary of the Interior might pre-
seribe.  (Sees. 14, 17, act of February 25, 1920, 41 Stat. 442 443, as amended ; 30 U. 8. C.

secs. 223, 226,)
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and a preference right to a new lease thereof prior to discovery and -
the right, without more, immediately upon discovery, to produce and

sell any oil or gas produced. (Sec. 17, act of February 25, 1920, 41

Stat. 443, as amended by act of August 21, 1935, 49 Stat. 676, and

act of July 29, 1942, 56 Stat. 726; 30 U. 8. C. sec. 226, 226b.)

But even if it be assumed that the suggested comparison is appro-
priate, the short answer to the proponents’ argument for similar treat-
ment is, as has been seen, the greater likelihood of monopolistic
control even prior to discovery when an operator is subject to a 5-year
lease.than when he operates under a 2-year permit. Acreage charges
would, therefore, be warranted in the one case although 11: might not
be in the other.

In an opinion of the Department (Bert O. Peterson et al., 58 L. D. -
661), cited by proponents, it was stated that the “approval of the
operating agréement indicated merely that the Secretary recognized
the operator as a qualified driller who might, after discovery, acquire -
an interest in the lease * * *7” But the quoted language is not
authority for adopting the same rule as to acreage charges for both
operators under a lease and those subject to a permit. For, in the
Peterson case, the Department held merely that an operator did not

- possess a sufficient interest in the lease to be deemed a “lease owner”

within the meaning of a statute which required notice of a proposed
cancellation of a lease prior to discovery to be sent to the “lease
owner.” At best, the case stands for the proposition that the interests
of an operator in a permit and in a lease prior to discovery are suffi-
ciently similar to subject them both to the same cancellation pro-
cedures. It does not follow, however, that the extent of possible
control of public lands under both such interests is the same or similar

_and that therefore like treatment should be accorded them under a

statutory provision designed to prevent monopoly of such lands by
limiting acreage control. Difference in treatment -of the same or
similar legal interests or relationships for different purposes is not
unknown in the law. Cf. 1 Summers, Oil and Gas, pp. 371, 510-511,
514; Helvering v. Hallock, 309 U. S. 106, 117, 118 (1940) ; Interna-
z‘zonal Harvester Co. v. Wzsconsm Depawtment 0/’ Tawmation, 322 U S.
435, 441 (1944). ‘ :

The stated purpose of the proposed amendment is to encourage ex-
ploration for oil in areas where the location of a geologic trap cannot
be circumscribed with reasonable certainty by exempting operators
having agreements with lessees from acreage charges.. Many opera-
tors apparently hesitate to incur the high drilling costs involved in

"exploratlon unless they are permltted to control sufficient acreage to

give full coverage to their structural assumptions and to give reason-
able agsurance that if discovery is made, the total production will be
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- of sufficient volume to yield a reasonable profit. But, admittedly, the
same result may be achieved, in accordance with express congressional
authority, by the utilization of a cooperative or unit plan. That this
congressionally prescribed road to exemption from acreage charges
may lead to undisclosed agreements with lessees, or may be so time-
consuming and costly as to be unattractive to lessees, is no justification
for the Department’s providing a route which would necessitate a
departure from statutory policy.

Fowrer HARPER,
Solicitor.

Approved:
Oscar L. CHAPMAN,
Assistant Secretary.

INVENTION OF A COMPACT BOOK OF DURABLE STANDARDIZED’
COLORS

Order No. 1763—Duties of Inventor—Development of Invention—Act of
March 3, 1883, as Amended.

The invention of improved color standards by an employee of the Interior. .
Department engaged in potash research who uses such standards incidentally
in his work is not so related to his assigned duties of research as to require
ity assignment to the Government under Departmental Order No. 1763 of

November 17, 1942,

The use of Government items of insignificant value by an inventor in the de-
velopment of his invention is not such a substantial development of the
invention with Government faecilities or financing as to require the assign-
ment of the invention to the Government under Order No. 1763.

The Government will acquire shop rights in an invention not subject to Order
No. 1763 upon a certification that it is liable to be used in the public interest,
if the inventor obtains a patent under the act of March 3, 1883, as amended

(35 U. 8. C. sec. 45).

M-33923 ‘ JaNvary 18, 1945,

THE SECRETARY OF THE INTERIOR.

My Drar Mr. Secrerary: Pursuant to Departmental Order No.
1871 of September 7, 1943, my opinion has been requested concerning.
the relative rights of the Government and Walter B. Lang, an em-
ployee of the Geological Survey, under Departmental Order No. 1763
of November 17, 1942, to an invention made by Mr. Lang.

The invention consists of a Compact Book of Durable Standardized
Colors the purpose of which is to provide in convenient and inex-
pensive form a maximum number of individual colors so arranged that
each color may be laid directly in contact with the object to be com-
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pared or tested. In hiscapacity as a geologist performing difficult and

“responsible work and conducting research in the field of potash, Mr.
Lang has occasion to use color, standards. His use of these standards
is the same sort of use that he might make of a slide rule, a ruler, or .
other instrument of measurement. They are tools common té many
professions, without unique application to the field of potash, or even
to geology.

The mere fact that Mr. Lang uses them in the course of his work does
not make them, or their improvement, any more a part of his work
than the invention of a new type of mechanical pencil is the work of an
attorney engaged in legal research. Accordingly, even though the
perception of the need for an improvement in color standards may
have arisen contemporaneously with his work of research, it cannot be
said that the invention arose in the course of his assigned duties of re-
search, or that it ‘was relevant to the general field of an assigned in-
quiry. The invention, therefore, is not required to be assigned to the
Government under Order No. 1763 because of its relatlon to his duties
of research or investigation.

Nor do the circumstances surrounding the development of the inven-
tion indicate such a substantial development on Government time,
through the use of Government facilities, or with the aid of Govern-
ment information not available to the public, as to require its assign-
ment to the Government upon that ground. Mr. Lang’s uncontra-
dicted invention report shows that the invention was developed on the
inventor’s own time, without the aid of special Government informa-
tion. The only Government, facilities used were his office space, after
working hours, and pencils, paper, and color tabs. . These items are
so insignificant in value that it cannot be said that the invention was
substantially made or developed through the use of Government facili-

. ties or financing.

Since the invention is not required to be assigned to the Government
upon either of the grounds specified in Order No. 1763, the Government
~ hasno absolute right therein. However, it will be éntitled to the right
to the manufacture and use of the invention by and for the Govern-
ment for governmental purposes without the payment of any royalty
ifMr. Liang obtains a patent, as he has indicated his intention to do,
under the act of March 8, 1883, as amended (85 U. S. C. sec. 45). He
has made a sufficient showing that the invention is liable to be used in
the public interest for the necessary certificate to be signed.

Frrix 8. Comnn,
Acting Solicitor-
Approved:
Micmasn W. Stravs,
Assistant Secretory.
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AUTHORITY OF GOVERNOR OF ALASKA TO GRANT REPRIEVES
.- AND PARDONS

Governoi" of Alaska—The President—Territorial Government—Reprieves
and Pardons—Statutory Construction.

‘The Governor of Alaska has power under the act of June 6, 1900 (31 Stat.
821: 48 U. 8. C. secs. 61, 64), to grant reprieves for persong convicted
of Territorial or Federal offeénses, but his power is limited in either event
to such time as the decision of the President is made known.

The Governor of Alagka has no power to grant pardons.

M-33940  Jaxuary 24, 1945,

To ta® Direcror, Diviston oF Terrrrortes aND Israxp Possessrons.
By a memorandum dated January 1, you forwarded to me a letter
dated December 28, 1944, addressed to you by the Governor of Alaska,
requesting an opinion with respect to the powers of the Governor to
grant (&) repmeves for persons convicted of Territorial offenses, ()
pardons for persons convicted of Territorial offenses, and (c) re-
prieves for persons convicted of Federal offenses until the decision
of the President is made known. '

It is my opinion that the Governor of Alaska has power to grant
reprieves for persons convicted of Territorial or Federal offenses, but
that his power in either event is limited to such time as the decision
of the President is made known. It is also my opinion.that the
Governor of Alaska has no power to grant pardons.

This subject is discussed at length in an opinion dated May 22,
1934, addressed to the Secretary of the Interior by the Attorney Gen=
eral (37 Op. Atty. Gen. 528). In that opinion * * * the At-
torney General calls attention to the fact that the applicable statute
is the act of June 6, 1900 (31 Stat. 821; 48 U. S. C. secs. 61, 64), rather

‘than section 1841 of the Revised Statutes (48 U. S. C. sec. 1453),
and comes to the conclusions indicated above.

Ferix S. Conen,
Acting Solicitor.

STATE OF ARIZONA
A-23930 * Decided February 15,1946

Waters and Water Rights.

Sections 2339, 2340, Revised Statutes (30 U. 8. C. secs. 51, 52), recognize the
right of prior appropriation of water on the public domain even as against
the United States and its grantees where the approprlatlon is authorlzed
by the State in which it is made.

The rights to water recognized and safeguarded under section 2339, Revised
Statutes, are distinet from the rights to the land itself.
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Under section 2340, Revised Statutes, subsequent di'sposal or withdrawal of
lands containing waters the rights to which have vested or acerued is sub-
ject to an easement sufficient to permit the continued use of the waters.
Waters and Water Rights—Withdrawals.

No purpose of the Executive order of April 17, 1926, would be served by the .
withdrawal of a subdivision of public land containing a spring, although
of the character contemplated by the withdrawal, if the right to use the
waters is vested under State law in private parties. .

State Schooi Land—Indemnity,

The existénce of rights under the provisions of section 2339, Revised Statutes,
should be no bar to the perfection of a State school indemnity selection,
the clear list issued thereupon being under section 2340, Revised Statutes
(80 U. 8. C. sec. 52), subject to vested and acerued Water rights recognized
under section 2339, Revised Statutes.

APPEAL FROM THE GENERAL LAND OFFICE

By decision of November 2, 1940, the Commissioner of the General
Land Office held for cancellation indemnity school-land selection,
Phoenix 074398, filed April 2, 1984, for sec. 23, T. 5 S, R. 14 E,, G. &
S. R. M., to the extent of the SE14 thereof, for the reason that said
tract is 1nchlded in Public Water Reserve No 107 by Interpretatlon
No. 262, approved October 2, 1940,

Theretofore, a special agent of the General Land Office had reported
that on said tract there is a-developed spring known as the D3 spring,

" near the center thereof, which had been developed and improved
by J. J. Anderson, who had a State water filing thereon; that at
the time of examination in February 1937 the spring had a flow of
about 8,000 gallons per day. By letter of June 2, 1938, the register .
was dlrected to call upon the State to furnish ev1dence as to date
of the filing of the application to the State, the date of the issuance
of the water right, and to describe the legal subdivision or subdivi-
sions on which the spring is located for the purpose of determining
whether or not said spring is of the character intended to be with-
drawn by Executive order of April 17 19926, creating Public Water
Reserve No. 107.

In response to the call, the State filed a certificate of the State
Water Commissioner dated June 30, 1938, as follows: ‘

THIS IS TO CERTIFY THAT the records of my office show that on July 19,
1938 [sic]l, J. J. Anderson, of Hayden, Arizona, filed Application No. A-847
for permit to appropriate waters of D3 Draw at a point known as Finch
Spring, the water to be diverted by means of a concrete dam 8 feet high and
4 feet long and pipe line about 150 feet long into a cement trough for stock-
watering use. The dam is described as being located in the SEYNELNEY of
sec. 23, T.5 8., R. 14 E,, G. & 8. R. B. & M,, Pinal County, Arizona. Permit was
granted on July 21, 1928, and Certificate of Water Right No. 229 was 1ssued on
October 2, 1928.



16 DECISIONS OF THE DEPARTMENT OF THE INTERIOR: [59 LD,

Thereafter, the interpretative order was issued, presumably in the.
view that the date of application of Anderson for a water permit, or
the date of the grant thereof, marked the date of the appropriation
of the water, and these dates being later than the date of Executive
Order No. 107, the order barred such appropriation. '

The State appealed from the rejection and as grounds therefor

stated :

That the waters attempted to be included in said Public Water Reserve are
waters which were located and developed in 1917 and 1918, and which have
been continuously put to a beneficial use since that time by the original appro-
priators, and his or their successors in interest; that said improvements consist
of a concrete curb well, pipe line, and concrete trough ; that said development of
water and improvements thereon were placed upon said land long prior to the
enactment of the Public Water Reserve Act of 1926, and therefore under the
terms of said Act and the proclamation thereunder by the President of the
United States said Public Water Reserve No. 107 by Interpretation No. 262,
approved October 2, 1940, is void and of no force and effect whatsoever, and is
an attempt to deprive the owners of said water and improvements of property
without due process of law.

Furthermore, said water being developed water, does not come within the
provisions of said Act of 1926 relating to public water reserves or the proclama-
" tion made thereunder aécording to the rules, regula‘mons, and decisions of the
Department of the Interior.

The appeal is supported by the affidavits of three persons, to the
effect that the D3 or Finch Spring on the SE1/ sec. 28, T. 5 S, R,
14 E., was improved with a curbed well, pipe line, and concrete trough
in 1917 o¥ 1918 by J. L. Neal and these improvements were purchased
by Anderson in 1920, and that the waters of the spring became avail-
able to water livestock by said improvements.

The field examiner’s report confirms the statements in the appeal
as to the character and extent of the improvements and their present
use for stock watering, and the report of the regional grazier supports
~ the allegations as to ownership by Anderson and continued. beneficial
- use of the water for livestock watering since 1917 or 1918.

Upon the facts presented, the question emerges as to the propriety
of interpreting Order No. 107 as reserving the land in question. The
order reads:

Under and pursuant to the provisions of the act of Congress approved June
25, 1910 (36 Stat. 847), entitled “An act to authorize the President of the
United States to make withdrawals of public lands in certain cases,” as amended
by act of Congress approved August 24, 1912 (37 Stat. 497), it is hereby ordered
that every smallest legal subdivision of the public land surveys which is vacant
unappropriated unreserved public land and contains a spring or water hole, and
all land within one-quarter of a mile of every spring or water hole located on
unsurveyed public land be, and the same is hereby, withdrawn from settlement,
location, sale, or entry, and reserved for public use in accordance with the pro-
visions of Sec. 10 of the act of December 29, 1916 (39 Stat. 862), and in aid of
pending legislation,
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The applicable part of section 10 of the act of December 29, 1916
(89 Stat. 862; 43 U. S. C. sec. 300), provides:

That lands containing water holes or other bodies of water needed or used by
the public for watering purposes shall not be designated under thiz Act but
may be reserved under the provisions of the Act of June twenty-fifth, nineteen
hundred and ten, and such lands heretofore or hereafter reserved shall, while
so reserved, be kept and held open to the public use for such purposes under
such general rqles and 1egulat1ons as the Secretary of the Interior may
*. preseribe: * 0¥ %,

The Executive order of April 17, 1926 was designed to preserve
for public use and. benefit unreserved publlc lands containing -water
holes or other bodies of water needed or used by the public for water-
ing purposes. (Cire. 1066; 48 Code of Federal Regulations 292.2.)

. Vested water rights have been recognized by statute since long

before 1917 or 1918. Section 2339, Revised Statutes (30 U. 8. C.
sec. 51), provides, in part, as fol]ows \

Whenever, by priority of possession, rights to the use of water for mining,
agricultural, manufacturing, or other purposes, have vested and accrued, and
the same are recognized and acknowledged by the local customs, laws, and the
decisions. of courts, the possessors and owners of such vested rights shall be
maintained and protected in the same; * -* ¥ )
And section 2340, Revised Statutes, as amended (30 U. S. C. sec. 52),
provides that—

All patents granted, or pre-emption or homesteads allowed, shall be subject
to any vested and accrued water rights, * * % ag may have been acquired
under or recognized by the preceding section. : o

Sections 2339 and 2840 are “not limited to rights acquired before
1866. They reach into the future as well, and approve and confirm
the policy of appropriation for a beneficial use, as recognized by local
rules and customs, and the legislation and judicial decisions of the
arid-land states, as the test and measure of private rights in and to
the non-navigable waters on the public domain.” California Oregon
Power Co. v. Beaver Portland Cement Co., 295 U. S. 142, 155 (1935).
(See, also, opinion of the Acting Solicitor, J uly 16, 1942, 58 1. D. 29.)
They recognize the right of prior appropriation of water on the public
domain even as against the United States and its grantees where the
appropriation is authorized by the State in which it is made. Cali-
fornia Oregon Power Co. v. Beaver Portland Cement Co., supra;
Howell v. Johnson, 89 Fed. 556 (C. C. Mont., 1898).

Under the state of law as it existed in Arizona prior to 1919, it
appears that an appropriation of public waters of the State could be
made by the mere application of such waters to a beneficial use, ap-
parently without the posting or recording of any notice or any other
formality. Parker v. Mclntyre, 47 Ariz. 484, 56 P. (2d) 1337, 1339
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(1936) ; of. Stewart v. Verde River I rrigation & Power Dist., 49 Ariz,
531, 68 P. (2d) 329, 832 (1937). The right to such Waters beconies
vested at the time of such application and is not affected by subsequent
legislation relating to appropriation of public waters. (Sec. 56, ch.
164, Session Laws of Arizona, 1919; sec. 75-138, Arizona Code Anno.,
1989.)

In view of the foregoing and the facts represented by the State of
Arizona with respect to the appropriation in 1917-1918 of the water
of the spring for stock watering by Anderson’s predecessors in in-
terest, there is every reason to believe that the waters of the spring
had been validly appropriated under the law of the State on April 17,
1928, the date of Order No. 107, and the approprlatlon has'been con-
tmuously maintained.

No purpose of the order would be served by a withdrawal of a sub-
division of public land containing a spring, although of the character
contemplated by the withdrawal, if the right to use of its waters is
vested under State law in private parties. The interpretative order
“of 1940 was, therefore, erroneous. As the practice of issuing interpre-
tative orders has been abolished, and the function of determining

what lands fall within the purview of Order No. 107 has been trans-
ferred from the Grmzmg Service to the Commissioner of the General
Land Office (memorandum of First Assistant Secretary, dated March
29, 1941), he should revoke the interpretative Order No. 262. The
withdrawal being out of the way, the existence of private rights to
the water on the land constitutes no legal obstacle to the approval of -
the selection. The rights to water recognized and safeguarded under
section 2889, Revised Statutes, are distinct from the rights to the land
itseld. Szmons v. Inyo Oerro Gordo Mining & Power Co. et al., 192
Pac. 144 (1920); Oalzforma Oregon Power Co. v. Beaver Portlomd
Cement Co., supra, 162; Robert J. Edwards and J. O. Jomieson v.
Oscar 7. 8. Sawyer, 54 I D. 144, 148 (1933) ; Lee J. Esplin et al., 56
I. D. 325 (1938)." Under section 2340, Revised Statutes, subsequent
disposal or withdrawal of lands contalmng waters the rights-to which
.have vested or accrued is subject to an easement sufficient to permit
the continued use of the water. A. 7. West and Sons, 56 1. D. 387
(1988). The existence of rights under the provisions of section 2339,
supra, has been held to be no bar to the acquisition of the land under
“the Timber and Stone Act (Jokn H. Parker, 40 L. D. 431 (1912)), or
under the stock-raising homestead law (Zhomas H. B. Glaspie, 53
I. D. 577 (1982)), and no reason is perceived why such rights should
be a bar to the perfection of a State school indemnity selection, the
clear list issued thereupon being under section 2340, Revised Statutes
(30 U. S. C. sec. 52), subject to vested and acerued water rights rec-
ognized under section 2339, Revised Statutes.
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Accordingly, the decision of the Commissioner is reversed and the
case remanded for further proceedings and adjudication in harmony
with these views.

Oscar L. CrarMaN,
Assistamt Secretary.

ACREAGE LIMITATION ON GRAZING DISTRIGTS UNDER TAYLOR
GRAZING ACT

Taylor Grazing Act——“Vaeant Unappropnated and Unreserved Lands”—
Statutory Construction.

The term “vacant, unappropriated, and unreserved lands from any part of the
public domain of the United States,” as employed in the acreage-limitation
provigion in section 1 of the Taylor Grazing Act, does not include ‘“lands
withdrawn or reserved for any other purpose,” to which reference is made
in the proviso, and the acreage of the latter category of lands, when included
in grazing dist_riets “with the approval of the head of the department having
Jjurisdiction thereof,” is not to be included in computing the aggregate acreage, .
‘of “vacant, unappropriated, and unreserved lands” permlssmle for inclusion -
in grazing districts. ) : :

Taylor Grazing Act—“Vacant, Unappropriated, and Unreserved Lands”’—
Time of Determination of Acreage Limitation. ‘

There may not at any particular point of time be mbre than 142 million acres

of “vacant, unappropriated, and unreserved” lands in grazing districts.

Taylor Grazing Aet——Contemporaheous Administrative Construction—
Legislative Ratification. ’

The repeated appropriation of a portion of the receipts from grazing fees <col-
lected for the use of all Federal range, with knowledge on the part of the
Congress, through annual reports of the Secretary of the Interior, of the
administrative construction consistently being placed on. a statutory provi-
sion limiting the decreage of such range, is significant as a confirmation and
ratification of that construection. .

M-33913 ' Feeruary 19, 1945.

‘THE SECRETARY OF THE INTERIOR.

My Drar Mr. Suorerary: Pursuant to a joint request by the Com-
missioner of the General Land Office and the Director of Grazing, the
following questions arlsmg under the Taylor Grazing Act? have been
subrmtted to me for opinion:

1. What constitutes “vacant, unapproprlated and unreserved lands
from any part of the public domain of the United States” 1equ]red to
be charged to the 142-million-acre limitation ¢

1 Act of June 28, 1934 (48 Stat. 1269; 43 U. 8. C. sec. 315 et seq.), as amended June 26,
1936 (49 Stat. 1976).
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2. As of what date must the détemnina’pion be made that land is
“vacant, unappropriated, and unreserved” within the meaning of the
statutory limitation?

I

The first question arises under section 1 of the act; which pro‘*}des in
part:

That in order to promote the highest use of the public lands pending its final
disposal, the Secretary of the Interior is authorized, in his discretion, by order to
establish grazing districts or additions thereto and/or to modify the boundaries
thereof, not ewceeding in the aggregate an area of one hundred and forty-two
million acres of vacant, unappropriated, and unreserved lands from amy part of
the public domwin of the United States (exclusive of Alaska), which are not in
mational forests, national parks and monuments, Indian reservations, revested
Qregon and California Railroad grant lands, or revested Coos Bay Wagon Road
grant lands, and which in his opinion are chiefly valuable for grazing and raising
forage crops: Provided, That no-lands withdrawn or reserved for any other pur-
pose sholl be included in any such district ewcep? with the approval of the head
of the department having jurisdiction thereof. * * * [Italics supplied.]

‘T understand this question to be presented by reason of the fact that
certain lands withdrawn or reserved for purposes other than grazing,
and the primary jurisdiction of which is in some instances in other
departments or agencies and in other instances in this Department,
have been included in grazing districts “with the approval of the head
of the department,” under the quoted proviso. Since the language of
the acreage limitation is addressed only to “vacant, unappropriated,
and unreserved lands from any part of the public domain,” but since
“withdrawn or reserved” lands may in certain circumstances become

- part of a grazing district, the question whether in those circumstances
the area of the lands in the latter category is chargeable to the defined
acreage limitation inevitably is presented as the regulation and admin-
istration of the public lands for grazing purposes progresses.?

It is my opinion that the term “vacant, unappropriated, and unre-
served lands from any part of the public domain,” as employed in
the acreage-limitation provision in section 1 of the Taylor Grazing
Act, is not to be construed as including “lands withdrawn or reserved
for any other purpose,” to which reference is made in the proviso, and

2 According to estimates furnished by the Grazing Service, the gross area within the
exterior boundaries of the total of 60 grazing districts is approximately 265 million acres.
This aggregate area comprises various classes of lands, including public lands administered
by the Grazing Service as parts of grazing -distticts, public and reserved lands not admin-
istered for grazing purposes, private, State, and county lands administered by the Grazing
Service under cooperative agreements, but not as parts of grazing distriets, and lands
both privately owned and privately managed. 'The best estimates now available indicate
that approximately 132 million acres of ‘““vacant, unappropriated, and unreserved lands™
have beén placed in grazing distriets and that about 10 million acres of lands ‘“withdrawn
or reserved” for other purposes have been so included, ‘““with the approval of the head
of the department having jurisdiction thereof.” The necessity of a determination whether
additional lands may be placed in grazing districts thus is apparent.
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therefore that the acreage of the latter category of lands, when
included in grazing districts “with the approval of the head of the
department having jurisdiction thereof,” is not to be included in
computing the aggregate acreage of “vacant, unappropriated, and
unreserved lands” permissible for inclusion in grazing districts. This
opinion is based on the legislative history of section 1, the attitude of
the Congress at the time of the 1936 amendment of the section, its
contemporaneous administrative construction, and the legislative rati-
fication of this construction..
It may be conceded that the language quoted from section 1 of the
act, standing alone, is somewhat lacking in literary consistency, even
apart from the narrow question here presented. It first authorizes
the Secretary of the Interior to establish grazing districts, which are
- not to exceed “in the aggregate an area of one hundred and forty-two
million acres of vacant, unappropriated, and unreserved lands from
any part of the public domain of the United States * * *» If

- the provision stopped at this point, I should doubt that the act author-
ized the inclusion in grazing districts of any lands of a character other
than that defined, whatever “vacant, unappropriated, and unreserved”
might be held to mean. 'The proviso, however, goes on to say that “n
lands withdrawn or reserved. for any other purpose shall be z'nclud’ed
in any such district ewcept with the approval of the head of the
department having jurisdiction thereof.” [Italicssupplied.] Itthus
is clear at least that, apart from the computation of acreages, grazing
districts may in¢lude both “vacant, unappropriated, and unreserved”
lands and lands “withdrawn or reserved” for other purposes.

It has been recognized also, in the consideration of a different aspect
of the question, that section 1 is ambiguous as to the scope of the
acreage limitation, and that resort must be had to its legislative hlstory
in determining the meaning of such limitation.?

This is not the first occasion for comment or decision upon this
precise question. . In an opinion approved by the Secretary of the
Interior November 30, 1934,% shortly after the approval of the Taylor
Grazing Act, this oﬂice was called upon to consider four questions
involving the construction of section 1 of the act, the fourth of which
was whether the acreage limitation ® is applicable to the area with-
drawn by the public notices of hearings preliminary to the establish-
ment of grazing districts.® This question was answered in the nega-

238 Op. Atty. Gen. 350 (1935).
4 M. 27889, 55 L. D. 89.
8 At that time the limitation was 80 million acres. It was rajsed to 142 million acreg
by section 1 of the act of June 26, 1936 (49 Stat. 1976). See footnote 9, infra.
¢ Bection 1 of the Taylor Grazing Act further provides that—
“% & *« Before grazing districts are created in any State as herein provided, a
hearing shall be held in the State, after public notice thereof shall have been given,
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tive, on the ground that the then existing 80-million-acre limitation
was applicable only to the establishment of grazing districts, as dis-
" tinguished from the area which could be withdrawn by the publ1cat10n
of notice. - In conclusion, however, it was stated:

., It may be noted in passing that the limitation applies specifically only to the
“vacant, unappropriated, and unreserved lands” included within the districts,
and does not restrict the area of reserved lands which may be included within
the grazing districts-as finally established.. [55 1. D, atp. 95.]

Six years later, in response to a request from the Commissioner of
the General Land Office, the Assistant Secretary issued instructions,
dated December 6, 1940, “as to whether public lands within grazing
districts, which are ‘withdrawn or reserved for purposes not incon-
sistent with grazing’ should be charged against the maximum
142,000,000 acres of ‘vacant, unappropriated and unreserved lands’

that may be established as grazmg districts.” The instructions thus

concluded :

Without attempting, therefore, to enumerate all classes of “withdrawn or
reserved public lands” which may be included within grazing districts, but
which are not chargeable against the 142,000,000 acreage limifation, you are
instructed that the following classes referred to in your letter of April 29 are
not chargeable: power-site reserves, public-water reserves, proposed monu-
ments or parks, and classification in aid of legislation other than those lands
covered by the two general withdrawal orders, Executive Orders Nos 6910 and

6964, .
This answer was based on an extended review of the legislative history
of section 1, which need not be repeated here.

The administrative attitude toward the acreage limitation,. both
during the 6 intervening years and thereafter, has been consistent
with this interpretation of section 1. The annual reports of the Sec-
retary of the Interior invariably have distinguished between the two
categories of lands.” In the report for the fiscal year ended June 30,
1935, which followed the first year of the administration of the Taylor
Grazing Act, the “status of grazing districts” was tabulated in col-
umns headed “Total acres” and “Public land acres.” The total of
the latter column, which then was 75,062,700 acres, was footnoted by
a statement that it “Includes vacant, unreserved, unappropriated pub-
lic land only; figures subject to revision” (p. 18). The report for

at such location convenient for the attendance of State officials, and the settlers, resi-

dents, and livestock owners of the vicinity, as may be determined by the Secretary of
the Interior. No such district shall be established until the expiration of ninety days
after such notice shall have been given, nor until twenty days after such hearing shall be
held : Provided, however, That the publication of such notice shall have the effect of
withdrawing all public lands within the exterior boundary of such proposed grazing
districts from all forms of entry of settlement. * #* #*7?
7 See Annual Report of the Secretary of the Interior for the Fiscal Year Ended June 30,
1935, p. 18; id., 1986, p. 16; id., 1937, p. 103 ; id., 1938, p. 110; id., 1939, pp. 327-328;
id., 1940, p. 838 ; id., 1941, pp. 254255 ; id., 1942, p. 160 ; id., 1943, p. 195. R
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the fiscal year 1938 included the fo]lowmg statement under the head-
ing “Status of Grazing Districts”:

The 252,763,500-acre area embraced within the 49 grazing districts under
regulation during the year naturally involves many different types of owner-
sh_ip. For the most part, the State and private grazing lands interspersed
_therein with public lands are similar to them and are leased and owned by

livestock operators. In addition to the 172,828,338 acres of wvacant, uneppro-

priated, unreserved lands affected by the withdrawal of November 26, 1934,

there are more than 10,000,000 acres-of prior withdnuwels within grazing dis-

tricts, most of which, by agreement, are under temporary administration of -
the Division of Grazing. - Lands in this category include stock driveways, power
site reserves, military reserves, naval oil shale reserves, public water reserves,

and reclamation withdrawals, [Italies supphed 1 (P.110.)

A gimilar statement appeared in the report for the fiscal year 1939

(pp. 827-328). In the report for the fiscal year 1941 the “status of

grazing districts” was tabulated in columns headed “Vacant unappro-

priated public land,” “Other public land,” and “Other land.” The
first column, which totaled approximately 136 million acres, was foot-
noted by a statement that it “Represents vacant unapproprlated public
land chargeable against the 142-million-acre limitation in the Taylor
Grazing Act as amended.” - The second column, which totaled some-
thing more than 814 million acres, was footnoted by the explanation
that it “Represents public land withdrawn or reserved for other pur-
poses but which is administered by the Grazing Service under agree-
ments.” This tabulation was preceded by a statement which, -while
" presumably not advertently addressed to the subject of the current

question, nevertheless is highly significant: *

The area of public land administered by the Grazing Service duringv the year
totaled 144,873,200 acres. Approximately 8,585,000 acres of this total is in-
cluded in public withdrawals for power, reclamation, naval oil stores, and
other areas beld in reserve for future needs. Thus, lands in grazing districts
withdrawn for other purposes are beneficially used and conserved pending the
time when they are put to the uses for which they were specifically set aside.
[Pp. 254-255.]

Thus the Secretary of the Interior reported to the President nearly
5 years ago that almost 8 million acres of “public land” in excess of
the maximum of 142 million acres of “vacant, unappropriated, and
unreserved lands from any part of the public domain” which the Con-
gress had prescribed, had been placed in grazing districts, bui that
“of this total” 814 million acres are “included in public withdrawals
for power, reclamation, naval oil stores, and other areas held in re-
serve for future needs.” If lands “withdrawn or reserved.for any
other purpose” were to be regarded as chargeable to the 142-million-

 acre limitation, therefore, that limitation would long ago have been

publicly exceeded. This long and consistent chain of contemporane-
939340—52—6
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ous administrative construction is in itself entitled to great weight in
ascertaining the legislative intention.®

This construction of section 1 of the act furthermore seems hardly
to be ‘one which could have escaped the attention of the Congress
throughout the past 10 years.® As an example, the justification for
appropriations for the Interior Department for the fiscal year 1943
contained the following statement in support of the amount requested
for the Grazing Service: :

This appropriation is to finance the Grazing Service in the administration of
‘grazing districts established under the provisions of the Taylor- Grazing Act
and the management and protection of the resources thereon. The area under
administration is appromimately 145 million acres of publicly owned lend
interspersed with privately owned, State, and county land in a gross area of
approximately 267 millior acres. [Italics supplied.] :

This acreage figure, which was in excess of the 142 million acres
of “vacant, unappropriated, and unreserved lands” prescribed in sec-
tion 1 of the act, necessarily included the lands “withdrawn or re-
served” for other purposes, placed in grazing districts “with the
approval of the head of the department having jurisdiction thereof,”
and here in question. Section 10 of the Taylor Grazing Act* pro-
vides.that “95 per centum of all moneys received under this Act dur-
ing any fiscal year is hereby made available, when appropriated by
the Congress, for expenditure by the Secretary of the Interior for
the construction, purchase, or maintenance of range improve-
ments * * *7” Pursuant to this provision, a part of the receipts
from grazing feés collected for the use of all Federal range, including
such “withdrawn or reserved” lands, regularly has been appropriated
for range-improvement purposes.** ‘The appropriation of funds with
knowledge of the administrative construction being placed on a stat-

ute is significant.’®

8 Norwegian Nitrogen Products Co. v. United States, 288 U. 8. 294, 315 (1933) ; Inland
Waterways Corp. v. Young, 309 U. S. 517, 523 (1940) ; United States v. American Truck-
ing Ass'ns, 310 U, 8. 534, 549 (1940). '

9 While it is not controlling, it is worthy of note that the Congress seems to have been
untroubled on this point when it amended section 1 of the act to raise the limitation
from 80 million acres to 142 million acres, by section 1 of the act of June 26, 19386 (49
Stat. 1976). For a more complete review of the legislative history of this section, see
the Assistant Secretary’s Instructions of December 6, 1940, supra.

10 48 Stat. 1273 ; 43 U. 8. C. sec. 315i.

1 Interior Department Appropriation Act, 1936 (49 Stat. 176, 178) ; id., 1937 (49 Stat.
1757, 1758) ; id., 1938 (50 Stat. 564, 565) ; id., 1989 (52 Stat. 291, 292) ; id., 1940 (53
Stat. 685, 687) ; id., 1941 (54 Stat. 406, 407) ; id., 1942 (55 Stat. 308, 305) ; id., 1943 (56
Stat. 506, 507) ; id., 1944 (57 Stat. 451) ; id., 1945 (58 Stat. 463, 464).

12 Wells v. Nickles, 104 U. 8. 444, 447 (1881) ; Isbrandtsen-Moller Co. v. United States,
300 U. S. 189, 147 (1937) ; Brooks v. Dewar, 313 U. 8. 854, 360, 361 (1941). In the
last case, the plaintiff contested the authority of the Secretary of the Interior to charge
fees for temporary grazing licenses under the Taylor Grazing Act. The Court upheld the
Secretary’s authority without undertaking to construe the language of the act, saying:

«“With knowledge that the Department of the Interior was issuing temporary licenses
fnstead of term permits and that uniform fees were being charged and collected for
the issue of temporary licenses, Congress repeatedly appropriated twenty-five per cent.
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II

It is my opinion that the answer to the second question must be
that the acreage maximum of “vacant, unappropriated and unre-
served” lands which may be included. W1thln grazing districts may not
be exceeded at any particular point of time, and consequently that
fluctuations in the acreage of such lands may be significant in the

_determination of adherence to the statutory requirement.

"The ‘date of the act scarcely could be regarded as either a satis-
Tactory or a sensible standard, sinee its apphcatlon necessarily would
foreclose in perpetuity the 1n01us1on in grazing districts of any lands
which at the date of the enactment of the act were withdrawn, re-

. served, or alienated in any manner, including large acreages of stock-
driveway withdrawals under section 10 of the act of December 29,
1916,** which since have been vacated, and homestead entries which
since have been relinquished or canceled.* These observations need
not. be incomsistent with the Acting Attorney General’s opinion of
October 19, 1985.25 It is true that it was there stated that “not more
than 80,000,000 acres of the lands which were vacant, unappropriated,
and unreserved at the time the Act became effective should be included
in the grazing districts authorized by the Act.” This language, how-
ever, must be appraised in its context, and the only question before
the Acting Attorney General was whether the acreage limitation
applied to the lands reserved by Executive Order No. 6910, dated
November 26, 1934, 5 months subsequent to the approval of the
Taylor Grazing Act, and which temporarily withdrew from “settle-
ment, location, sale or entry” all of the vacant, unreserved and un-
appropriated public land in the grazing States. In referring to the
lands which were “vacant, unappropriated, and unreserved at the time

of the money thus coming into the Treasury for expenditure by the Secretary in

improvements upon the ranges. The information in the possession of Congress was

plentiful and from various sources. I# knew from the ennual reporis of the Secretary
of the Interior that a system of temporary licensing was in force. The same informa-
tion was furnished the Appropriations Committee at its hearings. Not only was it dis-

closed by the annual report of the Department that no permits were issued in 1936, 1937,

and 1938, and that permits were issued in only one district in 1989, but it was also

disclosed in the hearings that uniform fees were being charged and collected for the
issue of temporary licenses.. .And members from the floor informed the Congress that
the temporary licensing system was.in force and that as much as $1,000,000 had been
or would be collected in fees for such licenses. The repeated appropriations of the
proceeds of the fees thus covered, and to be covered, into the Treasury, not only con-
Jfirms the departmental construction of the statute, but constitutes a ratification of the
..action of the Secretary as the agent of Congress in. the administration of the act.”

[Italics supplied.]

3 39 Stat. 862; 43 U. 8. C. sec. 300.

12 0f. Annual Report of the Secretary of the Intenor for the Fiseal Year Ended June 30, .
1942, p. 149, in which it was reported that “About 93,000 acres were added to districts
by orders revoking stock-driveway withdrawals created by other public land laws.”

15 Footnote 3, supra.

154 I, D, 539.
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the Act became effective,” the Acting Attorney General seems clearly
to have been addressing himself solely to the contrast between the
situation as of the date of the act and that as of 5 months later, in

~ determining whether the acreage limitation had any effect. The
narrower questmn now before us was neither presented nor recog-
nized in that opinion. That the Acting Attorney General was -con-
cerned only with the effect of Executive Order No. 6910 seems clear
from the following excerpts from his opinion:

In examining the legislative history of the Aect it is important to bear in mmd
that at the time the bill was before the Congress HExecutive Order No. 6910 had
not been issued. Consequently, there were at that time in the states now covered
by Executive Order No. 6910 approximately 173,000,000 acres of vacant, unap-
 propriated, and unreserved public lands available for the creation of grazing
" districts, all of which 173,000,000 acres are now reserved by said Executive Order.

It is also important to bear in mind that this 178,000,000 acres constituted prac-
tically all of the vacant, unappropriated, and unreserved public lands suitable

for grazing purposes.- :
* * * # ) % # 3
To hold that the limitation in section 1 of the Taylor Grazing Act does mnot
apply to lands reserved by Executive Order No. 6910 would seem to lead to an
unreasonable result, As already stated, and as shown by the above-mentioned
Committee Reports, at the time the Taylor Grazing Act was passed practically
all of the then vaeant, unappropriated, and unreserved public land suitable for
grazing, consisting of approximately 173,000,000 acres was situated in those states
now covered by Executive Order No. 6910. The effect of the Executive Order was,
therefore, to withdraw and reserve practically all of the public lands suitable
for grazing that were unreserved at the time the Act was passed. If the land
so withdrawn could be included in grazing districts without restriction as to .
acreage, practically the whole of the public land unreserved at'the time the Act
was passed could be go included. * * * [Pp 352, 355.]1
There is nothing in the foregoing which need suggest that lands with-
drawn for specific purposes other than grazing, as distinguished from
- those generally withdrawn, as by Executive Order No. 6910, are charge-
able to the statutory acreage limitation. It is further true that the
opinion continued to say: o
R Moreover, if the lands Wlthdrawn by Executive ‘Order No. 6910 eould
be included without restmg’mon as to acreage, it would follow that land with- ,
drawn under any other order, issued after the Act became effective, could be so
included. Hence, practically all publie lands of the United States, chiefly suitable
for grazing and raising forage crops, could be included in the grazing districts
authorized by the Act, as reserved lands. Under such circumstances, the graz-
ing districts might include practically all public lands suitable for grazing pur-
poses and still consist almost wholly of reserved lands—a situation certainly not
contemplated by the statute. [P. 855.1
This language still isnot addressed specifically to the kinds of reserves
which are the subject of this opinion, but rather speaks in terms of the
effect of an abstract withdrawal. In my oOpinion, therefore, it does
no violence to rhetoric to construe the opinion as holding in effect that
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the “lands withdrawn or reserved for any other purpose” which are
not to be counted in connection with the 142,000,000-acre limitation
must be lands withdrawn for primary purposes other than grazing,
and cannot include lands withdrawn by a general order of the charac-
ter of Executive Order No. 6910.7

As a logical consequence of the answer to question 1, it is my opinion
that there may not at any particular point of time be more than 142
million acres of “vacant, unappropriated, and unreserved” lands in
grazing districts. In practical application, therefore, if the precise
142-million acreage of such lands should at some point of time be
reached, and if, for example, a withdrawal for a power-site reserve
“already 1ncluded within a grazing district thereupon should be va-
cated, I take it that it would be incumbent on the Secretary of the
Interior to reduce the aggregate acreage of lands within grazing dis- -
tricts by an.equivalent amount. Conversely, if at the same point of
time a portion of the 142 million acres should be withdrawn and re-
served for a purpose other than grazing, an equivalent acreage of
“yacant, unappropriated, and unreserved” lands could be added to
grazing districts. °

In summary, the following are my answers to the two questions
, submitted :

1. The term “vacant, unappropmated and unreserved lands from
any part of the public domam of the United States,” as employed in
* the acreage-limitation provision in section 1 of the Taylor Grazing
Act, does not include “lands withdrawn or reserved for any other
purpose,” to which reference is made in the proviso, and the acreage of
the latter category of lands, when included in grazing districts “with
the approval of the head of the department having jurisdiction
thereof,” is not to be included in computing the aggregate acreage of
“vacant, unappropriated, and unreserved lands” permissible for inclu-
sion in grazing districts. :

2. There may not at any particular point of time be more than 142
million acres of “vacant, unapproprlated and unreserved” lands in
grazing districts.

 Feux S. Conen,
_ Acting Solicitor.

Approved:

Oscar L. CHAPMAN,
Assistant Secretary.

7 Perhaps another way of putting this is to say that under the Attorney General's opin-
ion the words ‘vacant, unappropriated, and unreserved” may have differing meanings
for the purposes of the application of Executive Order No. 6910 and.the operation of the
acreage limitation. For a discussion of the differing meaning of these words in different
circumstances, see First Assistant Secretary’s Instructions to Comuussmner of the
General Land Office, September 14, 1936, 56 I. D. 404, 406.
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-EXCHANGE OF TRUST OR RESTRICTED INDIAN LAND FOR CTHER
LAND OF THE INDIAN’S SELECTION UNDER AUTHORITY OF THE
ACT OF JUNE 30, 1932

Alienation of Restricted Indian Land—Ezxchange of Restricted or Trust
Lands for Other Lands—Tax-Exemption Status of Land so Acquired.
The act of June 30, 1932 (47 Stat. 474), authorizes the sale and purchase,
but it does not prohibit the exchange, of restricted or trust Indian lands
for other lands of the Indian’s selection so long as the Indian receives
equivalent value. The consideration need not be in money. It may be
money’s worth., Lands so acquired under the act of June 30, 1932, supra,
are restricted against alienation, lease, or incumbrance, and nontaxable
in the same quantity and upon the same terms and conditions as the trust

' lands exchanged therefor. )

M-34027 ' ‘ Aprir 5, 1945,

To THE COMMISSIONER OF INDIAN AFFAIRS.

In accordance with your request of Jantary 9, an examination has
been made of the title data relating to 820 acres of land in Valley
County, Montana, proposed to be acquired by Joyce Ann Clark, minor
Fort Peck allottee No. 4101, from Henry P. Unrau, a non-Indian. -
The consideration is the conveyance of the 320-acre trust allotment
of Joyce Ann Clark to Henry P. Unrau under the authority of the act
of June 30, 1932 (47 Stat 474). The reference number is Land-
Ten. & Acq. 92-45.

Some question. has been raised concerning.the acqulsltlon of the
land by the exchange of the trust allotment under the authority of
the act of June 30, 1932, supra, which provides that when lands of a
restricted Indian are sold under any existing law the proceeds may,
with the approval of the Secretary, be reinvested in other lands
selected by the Indian, and the purchased lands shall be restricted
against aliehation, lease, or incumbrance, and nontaxable in the same
quantity and upon the same terms and conditions as the nontaxable
lands from which the reinvested funds were derived. The white-
owned land is appraised at $1,280 and the trust allotment at $800.
The parties to the exchange have agreed to exchange one parcel of
land for the other and therefore, as between the parties, the lands
are considered to be of equal value. Under the act of June 30, 1932,
the land received by the Indian becomes restricted and nontaxable
in the same quantity and upon the same conditions as the trust land
which was the consideration for the acquisition. In my opinion, a
sale may be effected by means of an exchange. The consideration
need not be in money. It may be money’s worth. Washington
County v. Lynn Shelton Post No. 27,144 8. W. (2d) 20 (1940), citing
Roberts v. Northern Pacific R. R. Co., 158 U. S. 1 (1895) ; Little Rock
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Chamber of Commerce v. Pulaski County, 168 S. W. 848 (1914);
Keatley v. Summers County Court, 70 W. Va. 267, 73 S. E. 706, Ann.
Cas. 1913 E 523 (1912), and Jvy v. Edwards, 298 S W. 1006. (1927)
Accord: Opinion, August 17,1942,58 1. D. 81.

While the precise letter of the statute could be carried out by
selling the trust allotment to the white man for cash and thereafter
repaying the same moneys to the white man in consideration for the
conveyance of his land to the Indian, surely Congress did not intend
to complicate the mechanics of the transaction by requiring an un-
necessary and ceremonious sale and purchase. Realistically speaking,
‘this circuitous procedure can lead to nothing but an exchange.

Apparently the Department has interpreted the act of June 30,
1932, to authorize the acquisition of other lands selected by the In-
dian through the medium of an exchange and has approved such ex-
changes over a period of years. See Indian Office Crow-Land Sales
file No. 5—1 (part 9), and Fort Peck-Land Sales file No. 5-1 (part 6).
It is elementary that when administrative officers interpret an act of
Congress in a certain manner and .over a period of years approve
transactions under such interpretation the courts will recognize and
uphold such administrative interpretation. To do-otherwise would
cause innumerable administrative actions made in good faith and
based upon sound reasoning to be void. I therefore am of the opinion
that so long as adequate value in land is received by the Indian for
the restricted lands exchanged therefor, such transactions are au-
thorized by the act of June 80, 1932, supra.

& * o # % * ®

Fowrer Harpzr, -
. Solicitor.

INVENTION OF ELECTRICAL SYMBOL DRAWING TEMPLATE

‘Public Use of Invention—Section 4886, Revised Statutes, as Amended.

The use of an invention made by an employee of the Bureau of Reelamation,
without restriction, by others in his office constitutes a pubhc use of the
invention.

The public use of an invention for more than 2 years without filing a patent
application thereon is a bar to the issuance of a valid patent thereon under
section 4886, Revised Statutes, as amended by the act of August b, 1939
(53 Stat.1212;35 U. 8. C. sec. 31).

An invention upon which the issuance of a patent is barred by public use
for more than 2 years may be freely used by the Government or any other
‘person.
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M-34060 ' Arriw 30, 1945,

THE SECRETARY OF THE INTERIOR. . :

My Drar Mr. Srcrerary: My opinion has been requested con-
cerning the relative rights of the Government and the inventor to an
Electrical Symbol Drawing Template invented by Thomas J. Knill,

- an engineering draftsman employed by the Bureau of Reclamation
at Denver, Colorado.

Mr. Knill’s invention report states that the template was made with-
out any sketch, drawing, or des¢ription in March 1943. It was put
into immediate use by the Tracing Section, Office and Contract En-
gineering Division, Branch of Design and Construction, where Mr.
Knill was employed. There appear to have been no restrictions placed
upon its use, and no injunctions of secrecy. Accordingly, the inven-
tion has been in public use for more than 2 years, even though that
use may have been confined, as a practical matter, to a few draftsmen .
in Mr. Knill’s section. E’gbefrt v. Lippmann, 104 U. S. 333 (1881).

Public use of an invention in this country for more than a year
prior to the filing of a patent application is a bar to the issuance of a
valid patent under section 4886, Revised Statutes, as amended by the
act of August 5,1939 (53 Stat. 1212; 35 U. S. C. sec. 81). Since Mr.
Knill’s invention has been in public use for longer than the statutory
period, it is not patentable, and may be freely used by the Government
or'by any other person.

' _ : Fowrer Harprr,
Approved: - Solicitor.
Micaarn. W. STrAUS,
Assistant Secretory.

.

INCLUSION OF POWER COSTS IN CONSTRUCTION COSTS OF FLAT-
" HEAD IRRIGATION PROJECT IN APPLYING REPAYMENT CON-
. TRACT REQUIREMENTS OF FLATHEAD PROJECT LEGISLATION

Irrigation—Flathead Project Legislation, Especially Act of May 10, 1926

" (44 Stat. 453, 464-466)-—Compatibility of Repayment Contracts with

Requirements of Legislation with Reference to Inclusion of Power
Costs in Construction Costs.

" The provisions of the repayment contracts between the United States and
the ¥lathead irrigation district, the Jocko Valley irrigation district, and
the Mission irrigation district,- which limit constructiol‘i costs to specified
amounts per acre but include power development costs as part of the
construction costs of the Flathead irrigation project, are in harmony in
this respect with the acts of Congress in accordance with which the project
was built. »
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Neither the language of the Flathead project legislation nor its legislative
or departmental history reveals any intention to segregate power con-
struction costs from irrigation construction costs, so far as the repayment
contract requirements of the legislation are concerned.

The approval of the repayment contracts by the Department constitutes a
practical contemporaneous construction of the requirements of the leglsla-
tion.

Power development has always been an 1ntegra1 part of the 1r11gat1011 project
system.,

The term “construction costs,” as employed in the Flathead project legisla-
tion, includes all construction costs.

To exclude power costs from construction costs would, in effect, make the
former a deferred obligation, but the only such obligation specifically de-
ferred is the excess cost of the Camas division of the project. The fact that
the legislation provides that the power construction costs are to be liqui-
dated first from the net power revenues is of no significance, since various
other obligations were also to be liquidated from these revenues, including
irrigation construction costs.

The lien provisions of the législation apply to power as well as irrigation
construction costs and are not contingent on lack of power revenue.

The directions in the-legislation for the issuance of a public notice refer to
“the total unpaid construction costs.”

The maintenance of a separate bookkeeping account for power is also of no
significance, since power revenues are set aside for certain purposes.

The fact that the power development is capable of continuous expansion
only demonstrates the desirability of limiting the power costs.

Repayment contraect requirements of irrigation legislation should be strictly
construed to insure the reimbursement of the Government.

Since the cost limitations on the Flathead and Mission Valley divisions of
the project have already been exceeded, no further construction may be
undertaken without securing supplemental repayment contracts with these
districts.

M-33965 n _ May 2, 1945.

THE SECRETARY OF THE INTERIOR. o
My Drar Mr. SecreTaRY: You have requested.my opinion on the
question whether certain provisions of the repayment contracts be-
tween the United States and the Flathead irrigation district, the
Jocko Valley irrigation district, and the Mission irrigation district,
which limit construction costs to specified amounts but include power
development costs as part of the irrigation construction costs of the
' Flathead irrigation project, are in harmony in this respect with the
acts of Congress in accordance with which the project was built.*

1 April 23, 1904 (33 Stat. 302, 305), see. 14 ; June 21, 1906 (34 Stat. 325, 365), sec. 103
April 80, 1908 (35 Stat..70, 83); May 29, 1908 (35 Stat. 444), sec, 15; March 3, 1909
(35 Stat. 781, 795); April 4, 1910 (36 Stat. 269, 277) ; March 3, 1911 (36 Stat. 1058,
1066} ; August 24, 1912 (37 Stat. 518, 526).; June 30, 1913 (38 Stat. 77, 90) ; August 1,
1914 (38 Stat. 582, 585, 593) ; May 18, 1916 (39 Stat. 123, 139, 142) ; March 2, 1917
(39 Stat. 969, 980) ; May 25, 1918 (40 Stat. 561, 574) ; June 80, 1919 (41 Stat. 8, 16);
February 14, 1920 (41 Stat. 408, 421) ; March 3, 1921 (41 Stat. 1225, 1237) ; May 24,

. 1922 (42 Stat. 552, 571) ; January 24, 1923 (42 Stat. 1174, 1192) ; June 5, 1924 (43 Stat.
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Under the provisions of the repayment contracts,? the construction
costs are limited in the case of the Flathead irrigation district to $65
per acre, in the case of the Jocko Valley irrigation district to $55 per
acre, and. in the case of the Mission irrigation district to $65 per acre.
It appears that the total reimbursable construction costs of the Flat-
head irrigation project to June 80, 1944, were $9,549,937.46, of which
$8,634,704.57 represented the cost of constructing irrigation facilities,
and $915,282.89 represented the cost of the power facilities. When
the total reimbursable costs for construction, including the cost of
- the power facilities, are prorated among the various divisions of the
projects,® it will be found that the contract limitations with the Flat-
head irrigation district and the Mission irrigation district have al-
ready been exceeded to the extent of $1.23 per acre.. On the other
hand, if the power costs are not included as part of the total con-
struction costs, and the contract limitations are applied solely to the
cost of irrigation facilities, it would be possible to expend approxi-
mately $5 per acre for additional construction in the Mission Valley
division of the project without securing a supplemental contract with
the Flathead irrigation .district, and the Mission irrigation district,
and approximately $7.37 per. acre on the Jocko division of the project
- without securing a supplemental-contract with the Jocko Valley ir-
rigation district.

I think that I should begin by pointing out that the question pre-
sented to.me is of a rather anomalous character. It will be observed
that the Indian Office, which suggested the submission of the question,
assumes that the contracts with the irrigation districts include the
power costs in the total construction costs, and apply the cost limi-
tations to this total cost. This conclusion is indeed inescapable. The
relevant provisions of the repayment contracts * all expressly provide:
“Construction costs, repayment of which is provided for by this con-
trac’c, shall embrace all expenses of whatever kind incurred by the

390, 402) ; December 6, 1924 (43 Stat. 704, T07) ; March 3, 1925 (43 Stat. 114«1 1153) H
May 10, 1926 (44 Stat. 453, 464-466) ; January 12, 1927 (44 Stat. 934, 945); "March %,

1928 (45 Stat. 200, 212) ; March 4, 1929 (45 Stat, 1562, 1574, 1576, 1623, 1639) ; May 14,

1930 (46 Stat. 279, 291) ; February 14, 1931 (46 Stat, 1115, 1127) ; March 4, 1931 (46-
Stat. 1552, 1567) ; April 22, 1932 (47 Stat. 91, 101) ; February 17, 1983 (47 Stat. 820,

830) ; March 4, 1933 (47 Stat. 1602, 1608) ; May 9, 1935 (49 Stat. 176, 187).

2 Section 11 of the contract. with the Flathead irrigation district made May 12, 1928,
and approved November 24, 1928 ; section 17 of the contract with the Jocke Valley irri-
gation district, made November 13, 1984, and approved February 26, 1935, as modified
by the supplemental contract made June 4, 1940, and approved September 9, 1940 ; section
13 of the contract with the Mission irrigation district, made April 21, 1931, and approved
August 21, 1931, )

3 The project consists of three divisions : The Mission Valley, Camas, and Jocko divisions.
The Mission Valley division includes the Mission district and the Flathead distriet, except
the Camas area.

4 See footnote 2, supra.
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United States - * * *7” and to leave no doubt that the “construction
costs” also include power costs, also provide that “the work proposed
to be done within the limit of cost herein fixed and within appropria-
tions of funds therefor by Congress, shall include - * * * - power
development and transmission lines * * *” Section 10 of the
Flathead contract also provides: “Within the limits of cost herein-
after fixed for the several districts, depending in each instance upon
their signing this contract, the United States will make such improve-
ments and extensions of the irrigation system of such project and such
power development in connection with the same as or may be author-
“ized and appropriated for by Congress; * * ¥
Now these contracts were drafted in the Indian Office and approved
after review by the legal and administrative officers of the Department
who had drafted the legislation which authorized the power develop-
ment. The approval of the contracts thus amounted to a practical
construction of the authorizing legislation to which on familiar prinei-
ples the greatest weight must be given, and only the most cogent and
compelling reasons could justify upsetting this construction. It is
true that in recent years the contract limitations have been exceeded,
_and this too amounts to a practical construction. But not only is this
construction not contemporaneous,? having occurred after the lapse
of almost two decades since the present power development was au- -
thorized, but it represents action taken in the Indian Office or in the
field without departmental approval. I find, however, nothing in-the
history of the power development on the Flathe‘td pI‘O]eCt and no
‘such ambiguity in the applicable legislation that would justify me in
disregarding the contemporaneous administrative construction. In
detail my conclusion is based upon the following considerations:

1. The power development on the Flathead irrigation project is not
an independent enterprise but owed its origin to the necessities of the
irrigation development, and has always been an integral part of such
development. Indeed, the original plan of the project seems to have
contemplated power development only for pumping to supplement the
gravity water supply, the hydroelectric energy to be generated at a
dam which was to be constructed across Flathead River. The act of
March 38,1909 (35 Stat. 781, 795), appropriated $250,000 for construc- .
tion work on the Flathead irrigation project. As a part-of this:proj-
ect, approxima,tely $101,000 was expended during 1910 and 1911 on

5 Sections 16 and 12, respectlvely, of the Jocko and MlSSlOll contracts contain almost
identical provisions.
- 6 While project officials may have entertained opinions concerning the application of
the construction cost limitation of the repayment contracts at any time since their execu-
tion, no occasion for actually applying the limitation could have arisen until very recently.



34 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [59 LD.

the Newell Tunnel which was to be a part of the power development
then contemplated.” Subsequently, however, the plan for a project
power plant was abandoned ; the Newell Tunnel was disposed of to
~ the Rocky Mountain Power Company, a subsidiary of the Montana -
Power Company which leased the power site on the reservation, and
in 1980 secured a license from the Federal Power Commission. KEx-
cept for a small hydroelectric plant which has been operated by the
project since 1981, the power now used by the project is secured from
this power utility, and the power development of the project now con-
sists primarily of a transmission line system.®! While the power is
also sold under contract to various farm, commercial, and domestic
power users, a large part of the available power is still employed for
pumping and other project operations.

2. The act of May 10, 1926, which initiated the modern phase of
the power development contains no provision which segregates, or
has the effect of segregating, the power construction costs from the
irrigation construction costs. The total sum of $575,000 made avail-
" able by the act is appropriated for “continuing construction, main-
tenance, and operation of the irrigation systems on the Flathead
Indian Reservation, in Montana * * % This sum is then made
available “for the construction items hereinafter enumerated in not
to exceed the following amounts,” and then follows the enumeration
of the separate items of construction, which consist of work on various
canals, and “continuing construction of power plant.” Immediately
following the reference to the power plant is a proviso to the effect
that no part of the appropriation made available should be expended
on construction work until an appropriate repayment contract had
been executed “which contract, among other things, shall require
repayment of «ll construction costs heretofore or hereafter incurred
on behalf of such lands,” with a stated exception, and upon certain
terms and conditions. Thus the material portion of the act reads as
follows: : ’ :

For continuing construction, maintenance, -and operation of the irrigation
systems- on the Flathead Indian Reservation, in Montana, by and under the

* Thus the appropriation available for construction was used to finance the power develop-
ment, and since the act of April 4, 1910 (36 Stat. 269, 277), made all sums theretofore
or thereafter appropriated reimbursable, the amount became part. of the reimbursable
cost of the project. It was, however, subsequently reimbursed to the United States by
the Rocky Mountain Power Company which acquired the Newell Tunnel. The public
notice of November 1, 1930, provided that the cost of the tunnel should be reimbursed
if the Rocky Mountain Power Company failed to do so.

8 The acts of May 10, 1926 (44 Stat. 453, 465), and January 12, 1927 (44 Stat 934, 945),
provided funds for “continuing construction of power plant,” but the act of March 7, 1928
(45 Stat. 200, 212), provided that the funds previously appropriated ‘for continuation of
construction- of a power plant” might be used “for the construction and operation of a
power distributing system and for purchase of power for said project * * *” and
similar provisions were made in the subsequent acts of March 4, 1929 (45 Stat. 1623, 1639),
May 14, 1930 (46 Stat. 279, 281), and February 14, 1931 (46 Stat. 1115, 1127),
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direction of the Commissioner of Indian Affairs, including the purchase of any
necessary rights or property, $575,000 : Provided, That of the total amount herein
appropriated not to exceed $15,000 shall be available for operation and main-:
tenance of the project, the balance to be available for the construection items
hereinafter enumerated in not to exceed the following amounts: Pablo Feed
Canal enlargement, $100,000; Moiese Canal enlargement, $15,000; South Side
Jocko Canal, $40,000; Hubbart Feed Canal, $7,500; Camas A Canal, $2,500;
continuing construction of power plant, $395,000, of which sum $15,000 shall be -
immediately available for additional surveys and preparation of plans: Provided
_further, That no part of this appropriation, except the $15,000 herein made
immediately available, shal_l ‘be expended on construction work until an appro-
priate repayment contract, in form approved by the Secretary of the Interior,
shall have been properly executed by a district or districts organized under
. State law embracing the lands irrigable under the project, except trust patent
Indian lands, which contract, among other things, shall require repayment of
all construction costs heretofore or hereafter incurred on behalf of such lands,
with provision that the total construction cost on the Camas Division in exXcess
~ of the amount it would be if based on the per acre construction cost of the Mission
Valley Division of the project, shall be held and treated as a deferred obligation
to be liguidated as.hereinafter provided. Such contract shall require that the
net revenues derived from the operation of the power plant herein appropriated '
for shall be used to reimburse the United States in the following order: First,
to liquidate the cost of the power development; second, to liquidate payment
of the deferred obligation on the Camas Division ; third, to liquidate construction
cost on an equal per acre basis on each acre of irrigable land within the entire
project; and fourth, to liquidate operation and maintenance costs within the
entire project. * * *: Provided further, That ¢ll construction, operation,
and maintenance costs, except such construction costs on the Camas Division
held and treated as a deferred obligation herein provided for, on this project
shall be, and are hereby, made a first lien against all lands within the proj-
ect * * *: Provided further, That pending the issuance of public notice the
construction assessment shall be at the same rate heretofore fixed by the Secre-
tary of the Interior, but upon issuance of public notice the assessment rate shall
be 234 per centum per acre, payable annually, in addition to the net revenues
derived from operations of the power plant ag hereinbefore provided, of the total
unpaid construction costs at the date of said public notice: Provided further,
That the public notice above referred to shall be issued by the Secretary of the
Interior upon completion of the construction of the power plant.®

3. It will be observed that the act of May 10, 1926, like the repay-
ment contracts themselves, which are based upon the language of the
aet, speaks of “construction costs” and “construction work.” TItistrue
that “continuing construction of power plant” is an item listed sepa-
rately, but it is nevertheless listed as a construction item. The lan-
guage of the act and the repayment contracts can be construed as
permitting power construction without the execution of a payment
contract only by assuming that “construction costs” refer exclusively
to “irrigation construction costs.” - Such a construction would be

. 9The subsequent acts made further appropriations with provisions for repayment subject
to the same terms and conditions. The act of March 7, 1928, provided further that the
public notice should be issued by the Secretary of the Interior on November 1, 1930.

i
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wholly illogical, however. “Construction costs” is a term inclysive of
all costs, and there is no- distinction made in the statute between “irri-
gation construction costs” and “power construction costs.” Moreover,
to make such a distinction, it would be necessary to disregard the tradi-
tional terminology of Indian irrigation legislation in which there have
always been only two basic classifications of charges, namely, “con-
struction costs,” and “operation and maintenance costs.” Some of the
operation and maintenance charges for the Flathead project have ac-
tually been covered into the construction costs, but this was done only-
by virtue of express prov151ons in the statutes’ govermng the Flathead
project.

4. Of particular significance is the provision.in the act of May 10,
1926, and the subsequent acts, which except the ‘excess cost on the
Camas division of the project from the requirement that they be
covered by a repayment contract, and from the lien provision of the
act. The costs on the Camas division, compared to those on the Mis-
sion Valley division, were so high as to be uneconomie, by virtue of the

fact that the lands in this division represent only a small acreage, and .-

the irrigation works in this division are extensive. Provision was
made therefore for deferrmg the payment of this obligation until such
time as it could be liquidated from the net power revenues, and the act
so provides. This provision made the excess Camas cost a deferred
obligation, however, and therefore there was no need.to cover them by
repayment contract. To argue that the power costs are not to be re-
garded as part of the construction costs is in effect to take the position
that, like the excess Camas costs, they constitute a deferred obligation.
But they are nowhere mentioned as such in the statutes. The only
conceivable justification for treating the power construction costs as a
deferred obligation' would have to be based upon the fact that the
statutes directed that the repayment contracts should stipulate that the
power construction costs were to be liquidated first from the net power
revenues, and that therefore there was no need to include them as a part
of the construction costs. Such an argument, however, would prove
far too much. The statutes also provided that the net power revenues
were to be applied to liquidation of the construction costs, but it would
be obviously absurd to contend that these were to be liquidated only
from the net power revenues. The fact that the power construction
costs were to be liquidated first is of no particular significance, since,
if the net revenues from power-were to be applied to various purposes,
some order of priority had to be established. It is equally vain to
attempt to argue that the favored place of the power construction
costs in this order of priority made it a certainty that these costs would
be repaid. This is to substitute hindsight for foresight. It is true
that the net power revenues, which now amount to about three-quarters
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of a million dollars, are almost sufficient now to repay the power con-
struction costs provided that the power facilities are not further ex-
panded, but there were doubting Thomases when the power develop-
ment was first being discussed.*® The argument must rest upon a
certainty, but it rests at most only upon a possibility. = There is far
more than a possibility, however, that the net power revenues will be
sufficient to liquidate at least a part of the irrigation construction costs.
Yet ol the irrigation construction costs are covered by the repayment,
contract, and are concededly included in the amount to which the
cost limitations of the repayment contracts are applicable.

5. That the power construction costs were not treated as a deferred
obligation is further established by the lien provisions of the Flat-
head irrigation legislation. The deferment of an obligation and the
imposition of a present lien would seem to be mutually inconsistent.
In Indian irrigation legislation the lien has uniformly been imposed
to secure an unconditional obligation arising from construction costs.
It is true that theoretically a lien for construction could be imposed
‘perhaps as a form of secondary security to protect the United States
in case there should be no net power revenues. But such a lien would
be of a unique character, without parallel or precedent in the whole
history of Indian irrigation legislation, and is certainly not to be .
brought into existence by mere implication. If the lien were a sort
of “second mortgage,” the statute which created it would have to
specify when it should be enforced. If the United States were to look
primarily to the net power revenues for reimbursement, the statute
‘would have to declare when the period of waiting should end. No
such provision is to be found, however, in any of the Flathead irriga-
tion project statutes. Furthermore, if the lien provision could be
construed as a form of second mortgage, it would only underline the
fact that the drafters of the legislation at least assumed the possibility -
that the net power revenues mlght not be sufficient to liquidate the
power construction cost.

6. The final proviso of the 1926 act directs the issuance of a public
notice, and prescribes the method of making an annual assessment.
While the public notice would bind lands without, as well as within,
irrigation districts, and the reimbursable costs need not necessarily be
the same as the costs that must be recovered by repayment contract,
it is nevertheless significant that the basis of the assessment pre-
scribed is “the total unpaid construction costs.” Thus again no dis-
tinction was made between irrigation and power construction costs,
and, as already noted, the public notice madé provision for the reim-

1 House Hearings on Interior Department Appropriation Bill, 1927, pp. 233, 234 ; Senate
Hearings on Interior Department Appropriation Bill, 1927, p. 51.
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bursement of the cost of the Newell Tunnel, which was part of the

power development, if the amount should not be paid by the Rocky

. Mountain Power Company. Furthermore, it is of some significance
that the act also provided that the public notice should not be issued

.until after “completion of the construction of the power plant,” al-
though this direction was altered by the act of March 7, 1928, which
provided that the public notice should be issued on November 1, 1930.
It must have been realized by then that the power system would neces-'
sarily be an expandmg enterprise.

7. There are various items of legislative or departmental history
which further confirm the conclusion that power construction costs
were intended to be covered by repayment contracts—

(@) Congressman Louis C. Cramton, who was a leading figure in the
House in the consideration of legislation relating to the Flathead
irrigation project, made the following statement with reference to the
Janguage contamed in the 1926 act:

We come now to the Flathead Indian Reservation. In the current bill there
is an appropriation of $575,000 for the Flathead project, of which $15,000 was
available for operation and maintenance. Further than that, there is $560,000
. for construction of which $15,000 was made immediately available for surveys
and preparation of plans. Of the remaining $545,000, $165,000 was for con-
. struction of certain items, such as the Pablo Feed Canal enlargement, the Moiese
Canal enlargement, the Southside Jocko Canal, the Hubbart Feed Canal, the
Camas A Canal, and the remainder, which I think was $380,000, for continuing
construction of the power plant. All this construction work, and the emxpendi-
ture of the $545,000, was dependent upon the execuiion of an appropriate repay-
ment contract, in form approved by ithe Secretary of the Interior, by district or
districts, where united under State law, embracing lands in the district, ete., and
various requirements are set forth in the aet.. [Italics supplied.]

At the same time Assistant Commissioner of Indian Affairs, Mr. '
_E. B. Meritt, made the following statement: **

A first lien is created against all lands within the project to assure repayment
of ¢lf obligations, except the deferred obligation on the Camas division * * %,

(6) During the Hearings on the Interior Department Appropria-
tion Bill, 1930, Congressman Cramten also made this statement : %

For the current year the act provides that the unexpended balance of the ap-
propriation for continuing construction of the irrigation systems referred to
shall remain available in 1929 under the conditions of the former act. Then it
is provided that the unexpended halance of the $395,000 available for construc-
tion of a power plant might be used in the dlseretlon of the Secretary of the
Interior for the construction and operation of a power dlstrlbutmg system or for
purchase of power for such project, but shall be available for that purpose only
upon execution of an appropriate repayment contract. [Italics supplied.]

1 House Hearings on Interior Department Appropriation Bill, 1928, 69th Cong. 2d
sess., p. 205,

2 Ibid., p. 206.

3 House Hearings on Interior Department Appropriation Bill, 1930, T0th Cong, 24

sens., D, 899,
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| (¢) In a letter of'December 6, 1927, from the Commissioner of

Tndian Affairs to the Secretary of the Interlor, approved December

16, 1927, the Commissioner stated :
The item in the Act of May 10, 1926 appropnated $575,000. 00 which sum, ex-

‘ceptmg $15 000.00. ayailable for. operation and maintenance of the pro;]ect was
“for: certam constructmn Work therem nameds; mcludmy ‘the beginning - of con-

stmctwn of & power pla/nt * % % [Ttalics supphed]

(d) In a letter of November 22, 1928, C. dJ. Moody, Flathead Project

’Engmeer, wrote to the Commlssmner of Indlan Affairs as follows:

Your attention is also called to the appropuatl_on for the construction of
transmission lines included in the last appropriation act for the Flathead project.

"No plans for the construction of this system or the use of funds appropriated
‘ean be made until either the Mission. or Jocko Valley Irrigation District has
-executed ‘their repayment contract in addition-to-the Flathead 11r1gat10n Digs-

trict which has now executed their part; *.-% @ *-

8. In submlttmg the request for the - present oplmon, the Indlan

Office transmitted a letter ‘dated"J anuary 11, 1945] from Mr. W. S.

Hanna, District Engineer, to Mr. E. C. Fortler Dlrector of Irriga-
tion, in which a number of arguments aremadein— support of the ex-
clusion of power construction costs from thé repayment requirements
of the contracts. The comments made thus far should serve to dis-
pose of these arguments but some further exammatlon of some phases

-of them would seem to be desirable. -

(¢) Mr. Hanna refers to a petition to Congressman Cramton cir-

-eulated in 1925 which discussed estimated.costs for a “completed irri-
-gation system.” Certainly this reference to a “completed irrigation

system” does not exclude a power development as part of such system,

‘and in any event a petition circulated in 1925 would not be decisive

as to what Congress intended to do in 1926, especially when the Con-

-gressman to whom it was addressed subsequently made it clear that

the repayment contract requirement extended to the power costs. -

" (b) Mr. Hanna points out that since the fall of 1930 a separate book-
keeping account has been maintained for power ¢onstruction costs.
The maintenance of such an account would prove nothing, however, as
to whether the funds in this account were to be regarded as part of the
project construction costs, since the statutes did provide for a special

-application of the power revenues to liquidate the power construction

costs. Obviously, if the net power revenues were to be set aside for a
certain purpose, a separate bookkeeping account was- requu'ed to
effectuate this purpose. -

(¢) "Mr. Hanna argues that it could’ ot have been the intention
to put a maximum limit on power constructlon costs because “a power

1 Pile No. 5-1 (part 2), Indian Olﬁce———Flathea.d—Irngatlon—General.
939840-—52——7 At '
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‘ business is an ever-expanding thing that, for a ‘long time to come, will
require additional expenditures for extensions and enlargements.”
But the purpose of fixing a maximum limit is not necessarily intended

to put a stop to further expansion. The purpose is rather to guard o

~against such extensions without the consent of the districts. If,
indeed, power construction is indefinitely extensible, there is all the
more reason for fixing a maximum limit beyond which thé projec_t,
could not go without the consent ‘of the districts. This same cir-
cumstance. would also actuate the. Government in insisting that the
_power costs be covered by a repayment contract. As a matter of fact,
however, this argument also proves too much. Irrigation construc-
tion work can be expanded, too, althouch perhaps not to the same
-extent ‘as power construction. Consequently, it would have to be
concluded that irrigation construction costs were also - not sub] ect to
the maximum limits fixed by the repayment contracts.

The intént of the statutes governing the Flathead irrigation project
seems to be perfectly clear. But, even if they harbored some real
ambiguity, I would be-bound to:résolve any doubt in favor of a con-
struction of the repayment contract requirements that would be best
calculated to protect the interest of the Government in the reimburse-
ment of its expenditures. 1In the early history of the construction of
Indian irrigation projects, construction work was authorized by Con-
gress and undertaken without any adequate provisions to insure
reimbursements of the Government. Even when funds were made
reimbursable, questions. were raised as to the liability of landowners
for - construction work that ‘had been authorized, and repayments
v]aovged and litigation resulted. The device was then adopted of re-
quiring repayment contracts before any construction work could be
undertaken. Thus & contract obligation was superimposed upon the
statutory requirements upon which the Government could rely quite
apart from statutory requirements, and which at the same time served
to protect the landowners.  This beneficent device should not be
weakened by dubious constructions. It is my opinion, therefore, that
it wis the intent of the statutes governing the Flathead irrigation
project to 1mpose the repayment contract requirement with reference
to power, as well as irrigation construction costs. If further con-
struction work is to be undertaken, supplemental repayment contracts
should be obtained to cover both power and 1rr10fat10n constructlon
‘costs, if both are undertaken. ‘

- FowrLer HARPER,
L Solicitor.
Approved: ’
Oscar L. Caapmar,
- Assistant Secretary.
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0il and Gas Leases—Freference Right to New Lease Under Act of July 29,
1942—Time of Filing Apphcatmn—Rrght of Ass1gnee to Apply for
New Lease. . )

- A letter applying for'a preferencé right to.a new lease under the act of J u]v
29, 1942 (56 Stat. 726;-80..U. 'S.-C. -sec.: 226b), ‘which-was: received by the

register on January 3, 1944, but allegedly mailed ‘and' pdstmarked on De-
.cember 29, 1943, held not’ to have been, filed 'on time in a case in which the
old lease expired on December 81, 1943. Under the statute, the holder of
a lease was given a preference right to a new I8ase “if he shall file an appli-

_ .cation therefor within ninety days prior. to the date of the’ eXpiration of
the lease.” = A paper is filed only at the time when actually delivered to.and

" 'received by the office, not wheh it could have reached the office:in the regular
course of the mails. It 'is; therefore, ilnmaterial whether or not there was
unusual delay in the delivery of the letter.

PETITION FOR THE EXERCISE OF- SUPEEviSOEY AUTEOEITY

On December- 31 1938, a 5-year oil and gas lease, No. 029436 was
- issued.to H. P. Saunders, Jr., pursuant to the amendatory act.of
. August 21, 1935 (49 Stat. 674). The lease covered the followmg-
- described tracts of land :. : ~ :

T.16 S.,,R.31 E., N M.P.M. NewMexmo,
sec. 510ts12345678910111213 141516
_ SWiy, N14SE1;
sec. 6, all;
sec. 7, N%, N14,S15, SW1,SW1,, SE%SE%,
sec. 8, NVV1/4,W L6 SW1.

" Several partial assignments, covering 1,294.35. of the 2,5633.98 acres of
“the lease, were submitted for approval during the year 1942. The

* Commissioner of the General Land Office, on June 29, 1943, held that

.the consideration stated in each of the assignments did not disclose the
full consideration as required by Circular 1504 (43 Code of Federal

" Regulations 192.42d), and allowed the parties in interest 30 days in
which to file affidavits showing the true consideration.

The Jands involved are not within the known geologic structure of
“any producing oil or gas field, so that the term of the lease was not
"extended by statute but expired on December 81, 1943.  (See act of
- December 22, 1943, 57 Stat. 608; 30 U. S. C. sec. 226b; see, also, 43
CFR192.14e.) OnJ anuary 3, 1944 4 letter dated December 99,1943,
* at Artesia, New Mexico, was recewed at the land office of Las Cruces,
- New Mexico, in which  an informal application was made for the
- exercise of preference rights to a new Iease under section 1 of the act
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of July 29, 1942 (56 Stat. 7263 30 U. 8. C.-sec. 226b). This appli-
cation, which was given No. 062521 emblaces the part of the lease
lands described as follows: '

T 16S.,R.31 E, N.M.P. M. NeWMexmo,
sec. b, lotsl 2 11,12,183, 14: 15,16, N14SE1L, 3
sec. 6, lots 8,4, 5, 6 11 12, 13 14 17 18, B1pSWiy s
7 sec. T,1ots 1,2, 8,4 (or W1/2W1/2) NE%SW%, E1/2NW1AL
sec. 8, NWiy, W1/2 SW14;

containing 1,294.85 acres.

The same lands are embraced in an apphcatlon ﬁled by Pauhne V.
"Trigg on January 1,1944. =~
. By letter of J anuary 3, 1944 the reglster notified Satnders and the
-attorney of the assignees that: the application was rejected for the
‘réason that it was not-filed within the period prescribed by the act;
that it conflicts with other lease applications filed on January 1,1944;
and that additional filing fees and additional rental must be submitted.
On January 24,1944, Saunders filed a formalapplication and appealed
" from the decision of the register. In his decision of June 28, 1944,
~which was served upon Saunders on July 7, 1944, the Comm1sswner of
the General Land Office affirmed the declsmn of the register. By
letter of August 28, 1944, Saunders made a motion requesting the
Secretary to exercise his “S'uper'vislory power over the General Land
- Office.and to grant a new lease for the tracts in question.

In support of the motion, Saunders contends, in substance, that
the assignees had no knowledge that it was up to them to make appli-
cation for a new lease covering their proportionate shares; that the
informal applications. of the assignees were mailed and postmarked.
at Artesia, New Mexico, on December 29, 1943, in ample time to have -

~been received in Las Cruces before January 1, 1944, but that due to
the negligence of the Post Office Department the applications were
not received before January 3, 1944; and that the applicants should
-not be penalized because of the negligence of the post office and
- because of the failure of the Land Office to approve the assignments,
The applicants are not entitled to the preference right provided by
section 1 of the act of July 29, 1942 (56 Stat. 726; 30 U. S. C. sec.
- 926b). That statute grants to the holder of the lease a. preference
right to a new lease “if he shall file an application therefor within
ninety days prior to the date of the expiration of the lease.” Clearly,
the letter received by the register on January 8, 1944, does not meet
that requirement because the date of its “filing” was’ J anuary 3, 1944,
i. e., after the expiration of the lease. “Filing, it must be observed s
-is not complete untll the document is delivered and received. ‘Sha,ll
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file’ means to deliver to the office and not-send' through the United
States mails. * * * A paper is filed when it is delivered to the
proper official and by him received and filed.” United States v.
Lombardo, 241 U. S. 78, 76 (1916) ; Poynor v. Commissioner of In-
ternal Revenue, 81 F. (2(1) 521, 522 (C. C. A. 5th, 1936) ; Weawver v.
United States, 72F (2d) 20,21 (C. C. A. 4th, 1984) ; T'yson v. United
States, 76 F. (2(1) 533, 534 (C C. A. 4th, 1985) Wampler v. Snyder,
66 F. (2d) 195,196 (App D. C., 1933) ; Stebbins’ Estate v. Helvering, .
74 App. D. C 21, 121 F. (Qd) 892, 894 (1941); Creasy v. United
States, 4 F. Supp. 175, 177-178 (D. C. W. D. Va,, 1983). Even if,
as claimed by Saunders, the letter, in the usual course of the malls,
should have reached the register at Las Cruces prior to the expiration
of the lease, the fact nevertheless remains that the applications were
not filed on time, for a paper is considered filed only at the time.
when it is actually delivered to and received. by the office concerned,
not- when it could have reached that office in the regular course of
the mails, Poynor v. Commissioner of  Internal Fevenue, supray
Weaver v. United States, supra 1t is thus immaterial whether or:
not there was any unusual delay in the delivery of the letter and
whether or not the post office was “negligent.” It is likewise irrele-
vant whether or not the assignees knew that they could apply for
a new lease; nor does any significance attach to the fact that. the
assignments were not approved prior to the expiration of the original
lease.. The failure to file application: for a new lease prior to the
expiration of the original lease precludes the exercise of a preference
right under the act of July 29, 19422 (/. Catherine Mon, A. 23999,
decided. December 15, 1944, unreported.)

1 See, also, the provision of 43 CFR 192.14d that applications for the exercise of a pref-
erence right under the act of July 29, 1942, must be submitted “in accordance with
§192.23.” . It is apparent from the rules of 43 CFR 192.28, concerning the reguired
notation of the day and hour of filing in the district land office, that, in accordance with
the general meaning of the term “filing,’" an apphcatxon is consulered filed only when
received by the district land office.

2 Saunders makes: the. general statement that at the time when prospecting perm1ts

- were exchanged for leases there was also a requirement that the applications had to
be filed with the district land office by a designated date, but that nevertheless leases were
granted by the General Land Office on applications which had not been filed on time but -
which were shown to have been in the mail before ‘the time within which they should
have been filed. “But this is not an accurate description of the act of August 21, 1935 (49
Stat. 674), under which such exchanges were made.and to. which Saunders presumably
has reference. ~ Under that act :there ‘was no requirement that an application be-filed
within a:specified time (as under the act of July 29, 1942), but it was merely prescribed
that prior to the termination of the permit the holder shall have the right to exchange -
the same for a lease. Such right is, of course, totally different in ¢haracter from the
preference right created by the act of July 29, 1942, No conflict with another lease appli-
cation; as in the instant case, could have arisen at the time when exchanges.of permits
for leases could be made pursuant to the act of August 21, 1935, for upon expiration of
a permit the land did not automatically become subject to applications for leases generally,
but it became so subjeet only after afirmative actmn of the Secretary specxﬁcally openmg
the land.  See, also, 43 CFR 192.11, 192,25
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The decision of the Commlssmner of the General L'md Office was
correct and. is afﬁrmed

Oscar L. CraPMAN,
Assistant Secretary.

~ JOHN LA RAY HUNT, IR. v. STATE OF UTAH

A-24029 . Decided May 16, 1945

Application—Power-Site Withdrawal,

The settled rules that no rights are acquired by an application if, when it is
made,-the land sewght.is not subject to appropriation, apply to applica-
tions for unrestored power-mte lands.

Apphcatmn——Restoratlon from Power-Site Wit bhdlawal

Apphcatlon for restoration to entry or filing of land withdrawn for a power
site confers no preference right en the applicant over others.on restoration
of the land.

_ Application=—Reinstatement. , ;

No right is initiated by a petition for reinstatement of an application filed
at a time when the land was still under the spell of a withdrawal.

Settlement—Small Site,

Occupation and settlement on a lot prior to the ﬁling of an application for a
home and business site theréon under the act of June 1, 1938 (52 Stat. 609;
43 U. 8. C. sec. 682a), create no right or equity in the applicant.

APPEAL FROM THE GENERAL LAND OFFICE

This is anappeal by John La Ray Hunt, Jr., from a decision of the
Commissioner of the General Land Office dated October 28, 1944,
‘which rejected his application, Salt Lake City 063050, filed February
21, 1941, under the act of June 1, 1988 (52 Stat. 609; 43 U. S. C. sec.
682a), for499 acres in lot 2, sec. 7 T.42 8, R. 19 E S. L. M., for a
home and business site.

‘The application was suspended because it erroneous]y described the
land. Tt was held for rejection upon amendment because of incorrect
“description of the land. The description was corrected by further
amendment filed June 23, 1941. In connection with his application,
. Hunt alleges that he has used the land for 2 years as an Indian trading
post, merchandising place, and for his family residence, and had
- placed on the land a warehouse, dwelling, and other improvements
worth $3,000. ' ~

November 22, 1939, the State of Utah filed application 062809 to
.select, among other lands, lots 1 and 2 in sec. 7 above described. The
selection was made under-the grant.of lands in the act of February
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20, 1929 (45 Stat. 1252), to.the State for miners’ hospitals. - Said lots
were included in Power Site Reserve No. 122, created July 2, 1910,
and in Petroleum Reserve No. 7, created on the same date.
By decision of May 6, 1940, the Commissioner made firial re]ectmn
of the selection of said lots On June 27, 1940, the State, acting under
‘section 7 of the Taylor Grazing Act, as amended filed a petition for
classification of the lots ag suitable for its s,electlon, and a petition for
' reconsideration of the decision of May 6 and for reinstatement of the
selection of said lots, subject to the Federal Power Act and to reserva-
tion of oil and gas and other minerals to the United States. Further,
it alleged that said lots lay along the San Juan River and had been
used by Norman D. Nevills for many years in connection -with his
operation of a trading post and lodge and river-boat expeditions along
the San Juan River, and that Nevills had applied to purchase said
Iots from the State.
On December 3, 1940, the Federal Power Commission, by the au-
* thority of and in accordance with section 24 of the Federal Power
~Act of June 10, 1920 (41 Stat. 1063), as amended by the act of
- August 26, 1935 (49 Stat. 803, 846; 16 U. S. C. sec. 818), made a
determination that the value of said lots for the purpose of power
- development would not be injured or destroyed by 1ocation, entry,
or selection under the public-land laws, subject to the provisions of
section 24 of the Federal Power Act. *Accordingly, by order of De-
cember 17, 1940, the Department opened said lots to disposition under
the pubhc—hnd laws, subject, however, to all existing valid rights,
withdrawals, and the terms of said section 24. One of the withdraw-
als to which the land was subject was that of November 26, 1934 (Ex-

ecutive Order No. 6910), Solicitor’s opinion, 55 I. D. 211. A second *

was that for Utah Grazing District No. 6 [June 99, 1935].

In view of the petition for reconsideration, the determlna’éion of
the Federal Power Commission and the consent of the State to take
subject to the reservations mentioned, the Commissioner, by decision
of May 16, 1941, reinstated the State’s application and recommended
classification of the lots sought, together with certain other tracts em-
braced in the application. Upon departmental approval given en
August 5, 1942, the Commissioner returned the application to.the
register for allowance and publication, and later received due proof
of publication and of absence of protest down to January 1, 1943,

The Commissioner’s decision of October 28, 1944, re]ectlng Hunt’s
application, recited the matters above set forth and concluded as
follows: :

In view. of the foregoing, of the fact that the State’s 'ﬁling was first in point
of time, and of the further fact that the possession of the land by Mr. Hunt
since June 4, 1941, and by his predecessor prior to that date for business
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'purposes was unlawful, the small site application, Salt Lake 063050, is reJected‘
Applicant has a right of appeal. Should no appeal be ﬁled this demsmn will
become final 30 days from notice herécf to applicant.

In his appeal therefrom, Hunt stated his w1111ngness to ‘amend his
application to include all of lots 1 and 2, a total of 84.79 acres, and to
take this land subject to the several reservations mentioned. He also
contended that the Commissioner’s course in the case of the State was
erroneous, declaring as follows: '

I believe that the State of Utah should have been required to file a new
application to select this land after your decision of May 6, 1940, since the land
was not open for disposition under the Public Land Laws at the time their
application was filed, and that the application was at that time rejected by
the General Land Office for that reason, in which case my filing Would have been
undoubtedly first in point of time.

Hunt’s proposed enlargement of his appllcatlon to include 84. 79
acres,.instead of only 4.99 acres, is not legally permissible, but his
contention regarding the reinstatement of the State’s application
merits consideration. It is to be noted that according to well-settled
rules no rlghts are acquired by an application. if When it is made the

~ land sought is not subject to appropriation: Mouritsen v. Astle, 44

L. D. 378 (1915) ; Santa Fe Pacific B. R. Co. v. Ranklew, 34 L. D. 380,

- 883 (1906) ; Northern Pacific B. B. Co. v. Hunt, 18 L. D. 163, 164:
(1894) ; Hall v. Stone, 16 L. D. 199 (1893). Nor in the case of an
appeal from & rejection based on ‘that unavailability do any rights
accrue to the appellant by reason of the restoration of the land to entry
while the appeal pends. Katharine Davis, 30 L. D. 220,221 (1900) ;
Falje v. Moe, 28 L. D. 371, 878 (1899) ; Reichert v. Northern Pacific
Ry. Uo.,44 L. D. 78 (1915) ; Hendricks v. Damon, 44 L. D. 205 (1915) ;
Haorvey V. COraig, 50 L. D. 202 (1928). These rules are elaborately
discussed in State of Arizona, A. 18816, etc decided October 186, 1985
(unreported).

- There is no question that such rules apply to apphcatlons for lands
in unrestored power-site reserves. - Applications for restorations from
such reserves, if favorably acted upon, will not give the applicant any
preference right or right to-preferential treatment (43 -Code of Fed-
eral Regulations 103.5), and there is no ‘way to acquire preference
rights, preferential treatment, equitable or legal preference, unless
legal or equitable rights have been acquired before withdrawal of the
land (43 CFR 108.6). =

In this case, Hunt’s application of February 21, 1941, was filed after-
restoration of the lots on December 17, 1940, from the power-site
withdrawal. On the other hand, the State’s application for the lots

_was filed while they were in the W1thdrawa1 and not subject to-appro-

_priation. The State’s apphcatlon was, therefore, void and was prop-
erly rejected. Further, since no right was created by the apphcatlon,
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none would be preserved by a relnstatement Nor could any rlght be
initiated thereby, for the status of the land on June 27, 1940, when
the petition for reinstatement was filed, would be deterrmmng, and at’
that time the land was still under the spell of the withdrawal and
therefore not subject to appropriation.

It is clear, therefore, that to reinstate the appllcatlon on May 16,
1941, in the presence of the prior adverse claim of Hunt was to accord '
preferentlal treatment to the State, and in effect through the doctrine
of relation to confer on the State’s void application the status of an
application legally capable of giving rise to a right inceptive as of
the time of the original filing or of the restoration of the lands to dis-
position. This was clearly contrary to established precedents and the
several rules and regulations above, noticed. -The State is chargeable
with knowledge of the law and the applicable regulations. The fact
~ that by the erroneous action of the Commissioner it may have been

induced to believe that its application has validity can be no justifica-
" tion for giving the State priority over Hunt.

- It is possible, however, to treat the Commissioner’s action in rein-
stating the application as a ruling that in the circumstances the
filing of a new application would be an unnecessary formality, and
that upon reinstatement the original application should be regarded
as having effect only as of the time of such reinstatement and there-
fore as being sub]ect to such rights as Hunt might be deemed to have
acquired by his prior application. What those rights are appears
from the applicable regulations under the Five-Acre-Tract Law.
These provide, in part, as follows: ' '

The filing of any application hereunder does not give the applicant ’rhe right
to occupy, or settle upon, the land prior to the-allowance of the application, but
will segregate the land from other disposition under the pubhc land laws subject

© to prior valid rights. [43 CFR, Cum. Supp.; 257.8.1 N
Accordingly, Hunt acquired no rights or equities by his alleged occu-
pation and settlement on the lot; and by his application he acquired
only the right to.have that application considered and adjudicated
on its merits in conformity with established procedure. If the Land
Office should find that-lot 2, or the portion of it sought by Hunt,
can be classified as a site for home or business; that Hunt is an.
eligible applicant and that he can meet the sever al, conditions of the
Five-Acre-Tract Law, the Commissioner could allow Hunt’s appli-
cation without regard for the State’s prior application, since that
gave the State no prior rights. However, since Hunt seeks such a
limited portion of lot 2, only 4.99 out of 38.33 acres, the Commis-
sioner might find it possible to make some adjustment between the
parties whereby Hunt’s substantial investment, so improvidently
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made, might not be lost and the plans of Nevills, the State’s pro-
spective purchaser, might not be frustrated. -

.-In consideration of all these'premi'ses, the Commissioner’s décision
is hereby modified to conform to the views above expressed, and the
case is remanded for proceedings in harmony therewith,

Oscar L. CHAPMAi\i, o
Assistant Secretary.

AUTHORITY ‘OF THE UNITED STATES TO PERMIT THE BURIAL
- OF AND ERECTION OF A MONUMERT FOR PRESIDENT ROOSE-
" VELT AND MRS. ROOSEVELT ON THE HOME OF FRANKLIN D.

* ROOSEVELT NATIONAL HISTORIC SITE ‘

Life Estates—Power of Life Tenant to Create a- Gemetely and Elect a
" Monument on Historic Site. ‘

Mrs. Roosevelt and her children as-joint life tenants are the exclusive owners
of the property of the “Home of Franklin D. Roosevelt National Historic
Site,” at Hyde Park, New York, and may create a cemetery and ereet a
monument with the consent of the Secretary of the Interior for the United
- States, as provided in the ﬁrst covenant of the deed.

The cemetery and monument are also authorized by the Historic S1tes A(‘t
of August 21 1935 (49 Stat 666).

1134098 : : ' . ‘MAY 29, 1945.

THE SECRETARY OF THE INTERIOR.

Mx Drar Mr. Secrerary: You have presented for my opinion two’
questions that arise out of the burial of President Roosevelt on the
property of the “Home of Franklin D. Roosevelt National Historic.
‘Site,” * at Hyde Park, New York, which was acquired by the Govern-
ment on December 29, 1943:2 I*nst whether the grave of President
Roosevelt and Mrs, Roosevelt’s riOht of interment are permissible and,

“secondly, whether the proposed monument may be erected.:

- There can be no doubt that the monument may be erected and that
the remains of President Roosevelt and Mrs. Roosevelt may repose
within the grounds. ‘

The title to the site was chuu“ed by the United States subject to
the life estate of Presidént Roosevelt and the joint life estate of
Mrs. Roosevelt and her children. The life tenants are now the ex-
clusive owners of the land with the exclusive right to its possession,

180 designated on. January 15, 1944, 9 F. R. 977 (1944).
2 Deed recorded in Office of the Clerk of Dutchess County at Poughkeepsw, New York, on
December 81, 1943. .
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control, and enjoyment. The United States is the owner of the re-
mainder but has no tangible physical ownership of the land at: the
present time.. In the circumstances, and pursuant to the first cov-
enant in the deed, the life tenants may make changes with the

‘approval of the United States. The plans for the creation of the

small cemetery to retain the remains of President Roosevelt and
Mzrs. Roosevelt upon her death and the erection of a monument are
wholly consistent with the estate of the life tenants, and these im-
provements are also in harmony with the Hlstorlc Sites Act of August
21, 1935 (49 Stat. 666).

The deed to the property was delivered to the United States pursuant
to Title 11T of the act of Congress approved July 18, 1939 (58 Stat. .
1062, 1065), and the Historic Sites Act of August 21,:1985 (49 Stat.
666). Under the latter statute, it is expressly prov1ded that the Sec-
retary of the Interior shall have the power to “acquire in the name
of the United States by gift, purchase, or otherwise any property,
personal or real * * #2 The 1mp1101t objective of the statute
would seei to sanction the use of a-part of the garden for a cemetery,
in accordance with the provisions of President Roosevelt’s will. The
interment of his mortal remains there will enhance the historical sig-
nificance of the site for the inspiration and benefit of the people of the
United States. The same act also provides that the Secretary may
“Erect and maintain tablets to mark or commemorate historic or pre-.
historic places and events of national historical or archaeological sig-
nificance.” “The monument to be erected in accordance with the plans
. of President Roosevelt is a tablet which marks an event of “historical
significance.” The simplicity and charm of President Roosevelt’s in-
structions and specifications for this monument will add to the attrac-
tlveness and usefulness of the historie. 51te—

That a plain white marble monument no carving or decora’clon be

placed over-the grave, east and west as follows:

Length 8 feet.

Width 4 feet,

Height 3 feet. o
The whole to be set on a marble base extending 2 feet out beyond
the monument all around, but said base not to be more than. six
inches above the ground.

) It is my hope that my dear wife will on her death be buried there
also, and that'the monument eontain no device or inscription 'exc'ept
the following on the south side:

) FRANKLIN DELANO ROOSEVELT

1882 - 19—
. ANNA ELEANOR ROOSEVEL’I‘
’ 1884 -~ 19— :

Dated December 26, 1937.

Since Mrs. Roosevelt has been so intimately related to the life of her
husband she can hardly escape the “historical significance” in the lan-
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guage of the Hlstor1c Sites Act which would make her also eligible
for burial be81de him.
FOWLER HARPER,
. ‘ Solicitor.
Approved: :
Harorp L. Toxes,
. Secretary.

EXTENT OF AUTHORITY OF GOVERNOR OF PUERTO RICO IN
EXERCISE OF POCKET VETO

Governor of Puerto Rico— Executive Aunthority — Pocket Veto — Bill
Amended by Legislature After Return by Grovernor with ObJeOtIOIlS—
Orgamc Act of Puerto Rico.

Under section 34 of the Organic Act of March 2, 1917 (39 Stat. 951, 960; 48
U. 8. C. see. 825), the Governor of Puerto Rico has authority to return to the
Legislature with his objections a bill, originally disapproved by him, which
thereafter was amended and passed by a two-thirds vote.

In the present case, the Governor may exercise the same power through the
use of a pocket veto, since the Legislature meanwhile had adjomned at the
end of a regular session.

M-34102 o . Junm 11,1945,

"To Trm GovERNOR oF PUERTO Rico.

Reference is made to your letter of May 28, addressed to the Under
Secretary, in which you request my opinion as to whether, at the date
the Legislature adjourned, you possessed authority to object by way
of pocket veto to bill S. B. 4, entitled “The Reasonable Rents Act”
or whether your only recourse’is to transmit the bill to the President
of the Unlted States, as provided for in section 84 of the Orgmmc Act
of Puerto Rico, set out below.

It appears that bill S. B. 4 was originally passed in the first session
of the Sixteenth Legislature on March 28. - On April 18, you returned
the bill with your objections. The bill was then amended, and on
April 14 the Legislature passed it as amended by a vote of more than
two-thirds of the members. The Legislature adjourned the next day,
April 15.

In his letter of May 22, the Acting Attorney General of Puerto
Rico expressed the opinion that you had exercised properly your
authority to kill the bill by a pocket, veto. He wrote:

Said S. B. 4 after being repassed by the Leglslature. was not the original bill
returned by you on April 13, 1945, and reconsidered by the Legislature in con-
templation of Section 34 of the Organic Act but ‘an amended bill ahd therefore
a different one the return of which was prevented by the adjournment of the
Legislature on April 15, 1945, One of the imperative implications of Section 34
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of the Organic Act is that the overriding by the Legislature of the Governor’s
veto to a bill be restricted to a vetoed ‘measure considered as a unit W1thout
amendment or change of any kind.

In the light of the foregoing, it is my opinion that said S. B. 4 as amended
was pocket vetoed by you and needs not be sent to the President for any further
action. :

T concur in this opinion of the A.cting Attorney General on both
points. I agree that you possessed authority to return the second bill
with your objections.. I agree also that this authority might be
exercised through a pocket veto, since the adjournment of the Legis-
lature occurred at the end of a session.

Section 84 of the Organic Act. of March 2, 1917 (89 Stat. 951, 960;
48 U. S. C. sec. 825), provides:

No bill shall be considered or become a law unless referred to a committee,
‘returned therefrom, and printed for the use of the members: Provided, That
“either house may by a majority vote discharge a'committee from the consmeratlon
of a measure and bring it before the bodyfor consideration.

®* % = No bill shall become a law until it be passed in each house by a
majority yea-and-nay vote of all of the members belongmg to. such house and
entered upon the journal and be approved by the ‘governor within ten days there-
_after. If when a bill that has been passed is presented fo the governor for his
signature he approves the same, he shall sign it; or if not, be shall return’it,
with his objections, to the livuge in which it originated, which-house shall enter
his objections at large on its journal and proceed to reconsider it If, after such
reconsideration, two-thirds of all the members of that house shall ‘agree to pass
the same it shall be sent, together with the objections, to the other house, by
which it shall likewise be reconsidered, and if approved by two-thirds of all the )
members of that house it shall be sent to the gévernor, who, in case he shall then
not approve, shall transmit the same to the Pres1dent of the United States. * * *
[Italics supplied.] - e

The bill, which was Yoted upon by a more than two-thirds majority,
“'was not th@ $ame as that to which you objected. Hence, your veto of
the orlgmal bill 'was never overruled by a two-thirds majority and the
vetoed bill remained -dead. - Consequently, the “amended” bill could
_no longer be treated as identical with the original bill. The fact that
this “amended” bill was not introduced as a new bill, did not alter the
fact that it constituted a new bill.

Strangely enough, the legal question- involved here (Whlch couldt
also have arisen under the Constitution of the United States or that
of many of the States) seems never to have been dealt with-in any
litigated case, either Federal or State, nor has it been discussed in any-
leading treatise * or article * on constltutlonal laW.b Thele is,however,,

1 See- Watson, “The Constltutmn of the! mted States » vol. 1, pp. 553—380 (1910) -
Willoughby; “The Constitutional Law of the United: ‘States,”. vol. II. (2d ‘ed.), ,sec.. 867,
pp. 857-662; C. K. Burdick, “The Law of: the American Constitution,” pp. 81-84, See,
alse, Berdahl,“The President’s- Veto of Prwate Bills ” 52 Pol Sei. Q. 505 (1987), im
‘which the following statement appears :

“Students of Amencan government have given surpnsmgly little attention to the

presidential veto power. The textbooks contain only the most cursory exmi‘namom (g
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a precedent for the conclusion that a bill amended after being vetoed
is not identical with the original bill. - According to Cannon’s Prece-
dents of the House of Representatives (1936), § 1114, pp. 185-186,
H. R. 16460 (the Army appropriation bill) was returned by the
President of the United States with his objections. When on August
18, 1916, the President’s message on the return of the bill was read,
Mr. James Hay, of Virginia, moved that the message be referred to
the Committee on Military Affairs. The motion was agreed to, and
the Committee made no report thereon. Thus the old bill died in
Committee. On August 22, on motion of Mr. Hay, the rules were
suspended and the same bill, but with the provision objected to by the -
President omitted and carrying a new number, was p‘LSSBd as H. B.
17498, This treatment of H. R. 16460, after the exercise of the veto
power by the President of the United States, shows that Congress did
not consider the second bill, which was in fact an amended bill, as
identical with the original bill.  And this was so even though the only
change was the striking of the matter objected to by the President.
~ The Constitution of Virginia ® expressly provides that a bill which

.the commentaries do little more than repeat the phraseology of the Constitution, and
the one attempt at a comprehensive study was made nearly fifty years ago.”
20n the veto power of the President, the following articles have appeared: H. C
Mason, “The Veto Power—Its Origin, Development and Function in the Government
of the United States” (Harvard Historical Monographs, No. 1) ; Katherine A. Towle,
_“The Presidential Veto Since 1889, 81 Am. Pol. Sci. Rev. 51 (1937) ; Richard M.
Boeckel, “The Veto Power of the Président,;” in Editorial Research Reports, vol. II, No. 21
(December 16, 1982) ; Clarence A. Berdahl, “The President’s Veto of Private Bills,” 52
Pol. Sci. Q. 505 (1937); Barnett, “The Executive Control of the Legislature,” 41 Am.
L. Rev, 215, 384 (1907) ; H. A, Peterson, “Veto Power of Illinois Governor,” 6 John Mar-
shall L. Q. 277 (1940--41) G R. Negley, “The Executive Veto in Illmois,” 33 Am. Pol. Sci.
Rev. 1049 (1939).
#The Constitution of Virginia, Article V, Section 76, provides :
“Bvery. bill which shall have passed thé senate and house of delegates shall before it
becomes a law, be presented to the governor. If he approve, he shall sign it; but, if
not, he may return it with his objections to the house in which it orlgmated which
shall enter the objections at- -large on its journal and proceed fo reconsider the same.
If, after such consideration, two-thirds of the members .present, which two-thirds shall
: include a majority -of the members.elected to that house, shall agree to pass the bill,
it shall be sent, together with the objections, to the other house, by which it shall like-
‘wise be reconsidered, and if approved by two-thirds. of all the members present, which
two-thirds shall include a majority of the members clected to that house, it shall become
a law, notw1thstandlng the objections. The governor shall have the power to veto any
particular item or items of an appropriation bill, but the veto shall not affect the item
-or items to which he does not object.- The item or items objected to shall not take effect
etcept in the manner heretofore provided in this section as to bills returned to the
general .assembly without his approval. If he spprove the general purpose.of any bill,
but- disapprove any part or parts-thereof, he may return it, with recommendations
‘for its amendment, to the house in which it-driginated; whereupon the same proceeding
- -shall be ‘had in both houses upon the bill and his recommendations in relation to its
amendment as is above prowded in relation, to a bill which -he shail have returned
without his approval, and" with" his obJectxons thereto ; provided, that ifafter such.
" reconsideration; both. houses, ‘by.‘a vote of 4 majority of the members present in each,
“shall’agree to amend the: b].ll in accordance with his recommendation in relation thereto,
or either house by such vote shall-fail :or refuse to so amend- it, then, and.in either
case the bill shall be again sent to him; and he ‘may act upon it as if it Were then
before hun fol the ﬁrst txme * % w7
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has been vetoed by the_._Governor and “afterwards amended by - the
Legislature shall be considered as dn original bill, so that the Gover-
nor may exercise his veto power-again. This provision seems merely
to clarify a status which, under the reasomng of th1s oplmon, would
‘have existed in the absence of such a provision.
~ Having reached the conclusion that under the Orgamc Act of
Puerto Rico you possessed authority to object to the “amended” bill,
a further legal question is presented as to whether you could exercise
your veto power by a so-called pocket veto, that is, by omitting to
sign the bill. Section 34 of the Organic Act of Puerto Rico (39 Stat
951,960; 48 U. S. C. sec. 825) provides:
# % * JIf any bill shall not b&- returned by the Governbr within ten days
( Sundays excepted) after it shall have been presented to him, if shall be 2 law
m hke manner as if he had signed it, unless the legislature by ad;ournment
‘prevents its return, in which case it shall be-a law if signed by the governor
© iwithin fhirty days after receipt by himi; otherwise it shall not bea law. * * %
"According to this section, you ‘had authorlty to pocket-veto the bill
"if the Legislature of Puerto Rico by -its adjournment prevented you
- from returning the bill. It is well established in connection with a
_similar provision in the Constitution of the United States that an
adjournment of Congress af the end of a session prevents the Presi-
‘dent of the United States from. returning the bill, and consequently
..it will not become a law without his signature. Pocket Veto Case
(Okanogan Indians v. United States), 279 U. S. 655 (1929). Since,
_in your case, the Legislature adjourned at the end of a regular ses-
- sion on the final day permitted by statute (44 Stat. 1420; 48 U. S. C.
" gec. 817), your authorlty to pocket-veto the bill is clear. '
“For your guidance in the future, I might add that if the:adjourn- -
ment had occurred during a session of the Leglslature, the legal situa-
‘tion would be more doubtful In such & case the majority view seems
to be that the President of the United States or the Governor of
Puerto Rico is not prevented from returning the bill. Wright v.
United States, 802 U. 8. 583 (1938).* This view has been shiared by
_the Supreme Court of Puerto Rico in Pacheco v. Zeguezm, 2P.R.R.
192 (1919), and in Quebmddlasv Emecutwe Secretary, 27 P.R. R 138
(1919).
* A f6w courts have held that even a temporary recess of the Leglsla-
‘ture prevents the executive from returning the bill. 7n re ‘Public
Utility Board, 83 N. J. L. 308, 84 Atl. 706 (1912); People ex vél. Har-
less v, Hatch, 33T 9 (1863) ; State ex zel. Corbett v. South Norwalk,
77 Conn. 257, 58 Atl. 759 (1904) See, also, 64 A. L. R. 1446, 1450,
This minority view was adopted by the First Circuit Court of Appeals

‘3 Numerous ¢ases.on the point appearin 82 L. ed. 454 Gt seq. (1938):
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in Porto Rico Telephone Co.v. People of Porto Rico, 47 F. (2d) 484
(1981), in regard to section 84 of the Organic Act of Puerto Rico. In

" that case the First Circuit Court of Appeals relied on dicta of the
Supreme Court of the United States in the Pocket Veto Case. How-
ever, as those dicta were discarded by the Supreme Court in the de-
cision of Wright v. United States, the Porto: Rico Telephone Co. case
no longer seems to be good authority. :

Fowrrr Hareer,
' Solicitor. .

UNITED STATES CULTURAL COOPERATION PROGRAM

United States Govemment Sponsored Training Programs—Forelgn Na-
tionals—Not Employees of United States—Programs and Procedures
(1) Department of State, (2) International Training Administration,
... - Ine., (3) Department of the Interior.

. Nationals of foreign governments received for training under programs spon—
sored by the Government of the United States are in no sense employees ‘of
that Government, and hence are not legally required to execute oaths of
office or othe1 papers ¢éommon to appointment in the service of the- Umted

‘States. -
There is ample legal authority for placement w1th1n the Interior Department

of trainee nationals of other governments certified to it by either the De-
partment of State or the International Training Administration, Inc:
“The United States Cultural-Cooperation Program and regulations of the
" Department of Staté reviewed.  The nature and scope of operations of the
* .+ International Training Administration, Inc., reviewed. :

- M-34084 - © Juwm 19, 1945.

THE SECRETARY OF THE LNTERIOR.

" My Dear Mg. Secrerary: The Director of Personnel, by a memo-
randum of May 18, has requested my opinion on the legal basis for
the placement of certain trainee nationals of foreign governments
in the Department without requiring the execution of formal appoint-
‘ment papers. The memorandum transmitted certain informative
‘material in connection with the program of the International Train-
ing. Administration, Inc., which places young men from foreign na-
‘tions with various agercies of the Federal Government and with
prlvate coticerns for the purpose of recsiving special types of train-
ing. The Director of Personnel ¢s that heretofore the Interior
"Department from: time to time ha§, with the approval of the Depart-
‘ment of State, placed young men’ from frlendly foreigh nations as-
‘signed to it for training purposes and that in each: instance ‘the
Department has 1ssued an appomtment ‘without compensation and
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‘has required each trainee to execute the oath of office and other ap-
‘pointment papers usually required of new employees. The Inter-
national Training Admmlstratlon, Inc, questions the necessity for
this procedure
It is my opinion that these trainees are.in no sense employees

‘of the United States:and that there is.ample legal authority for
their placement in the various bureaus of the Department - without
going through the processes required of formal appointees, such as
the execution of oaths of office and appointment papers, whether the
‘request to place them originates with the Department of State or
with the International Training Administration, Inc.
. The basic legal authority for the placement, of all trainees derives
~from the various treaties; resolutions, declarations, and recommenda-
tions signed by.partlclpatmg governments, implemented by various
- statutory enactments of the Congress, Executive orders, and regula-
_tions issued pursuant thereto to further the program of the United .
. ‘States Government for cultural cooperation with other governments.
Wartime exigencies have considerably expanded the program, with
consequent compli(,ation of - the authorizations and procedures.
Since no coordinated review of the program as it affects the Depart-
‘ment’s personnel administration’ appears to have been made to date,
‘it is believed desirable, at the risk of extending somewhat this opinion,
to review its development chronologically, with particular emphasis
upon that portion pertaining to the immediate problem of the Di-
rector of Personnel. Because of the increasingly prominent role of
the International Training Administration, Inc., in the carrying out
of the program, its activities also will be reviewed.

I

On December 23, 1936, a “Convention for the Promotion of Inter-
American Cultural Relations” was signed at Buenos Aires by the re-
spective plenipotentiaries of the United States of America and the 20
other American Republics represented at the Inter-Amefican Con-
ference for the Maintenance of Peace held at that city. The conven-

“tion provided for an “exchange of professors, teachers, and students
among the American countries, as well as  * * * the encourage-
ment of a closer relationship between unofficial organizations which

-exert.an influence on the formation of public.opinion . * *. *2  The
convention was ratified by the President; on the advice of ‘the Senate,

"July 15, 1987. It provides in pertinent part that every year each
partlclpatmg government shall award to two graduate students or
teachers of each other country a fellowship for the ensuing scholastic
year, which shall provide tuition and submdmry expenses and main-

989340—52——8 '
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tenance at an institution of higher learning to be designated by the
_country awarding the fellowship, through such agency as may seem to
it appropriate, with provision for traveling and other incidental ex-
- penses, and that each government agrees to encourage, by appropriate
means, the interchange of students and teachers of institutions within
.its territory and those of the other contracting countries during the
usual vacation periods (article I); outlines the procedure for the
nomination, selection, and qualifying provisions for awarding the
fellowships (article IT) ; provides for repatriation for any reason at
‘the expense of the nominating government (article III); requlres a
complete list of full professors avallab]e for exchange service from the
~outstanding universities, scientific institutions, and technlcal schools
‘of each country, and the method of paymg their expenses and salaries
(article IV), ete.

By departmental order of July 27, 1938 there was created in the
‘Department of State the Division of Cultural Cooperation (formerly
known as the Division of Cultural Relations, and the Division of
-Science, Education, and Art), to have “general charge of official inter-
national activities of this Department with respect to cultural rela-
tions, embracing the exchange of professors, teachers, and students,”
ete. It further provided that “A primary function of the Division
will be to serve as a clearing-house and coordinating agency. for the
activities of private agencies in the field of cultural relations. The
efforts of the Division will have relation to nations in all parts of the
world, but during the initial phase of its program, particular atten-
tion will be given to the other American Republics.” In May 1938,
pursuant to the direction of President Roosevelt, there was estabhshed :
by the Department of State the Interdepartmental Committee on Co-
operation with the American Republics, now known as the Interde-
partmental Committee on Cultural and Scientific' Cooperation, com-
posed of representatives of 13 departments and agencies, namely, the
Departments of State, Treasury, Interior, Agriculture, Commerce, and
Labor, and the Library of Congress, the Smithsonian Institution, the
"Federal Communications Commission, the United States Maritime
Commission, the Export-Import Bank, the National Emergency Coun-
cil, and the Civil Aeronautics Authority. There have been added the
Departments of Justice, Navy, the Bureau of the Budget, the Federal
Security Agency, the Federal Works Agency; the Foreign Economic
Administration, National Archives, and the Office of the Coordinator
of Inter-American Affairs. (United -States Government Manual,
"1945.) On November 10, 1938, the Committee subinitted to the Pres1—
" dent a report embodying. recommendatlons and a detailed program of
“cooperative projects. On April 7, 1989, the Secretary of State advised
the President that “the recommendations in this report are in accord-
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ance with treaties, resolutions, declarations, and recommendations .
signed by all of the twenty-one American Republics at the Inter-Amer- -
ican Conference for the Maintenance of Peace held at Buenos Alires,
Argentina, in 1936, and at'the Eighth International Conference of
American States held at Lima, Peru, in 1988.” On the basis of these
actions there was drafted a bill which became the act of August 9,
1989 (53 Stat. 1290; 22 U. S. C. sec. 501) It provided, in part, as
'Vfollows (sectlon 1): - ‘

That in order to render closer and more. effective the relat10nsh1p between
~the American republics the President of the United St_‘ttes is hereby authorized,
subject to such appropriations as are made available for the purpose, to utilize
-the services of the departments,; agencies, and independent establishments .of
‘the Government in carrying out the reciprocal undertakings and cooperative
purposes enunciated in.the. treaties, resolutions, declarations, and recommen-
dations signed by all of the twen’cy-one Ameriean republics at the Intel-Amerlcan
Conference for the Maintenance 6f Peace held at Buenos Aires, Argentini, in ’
1936, and ‘at the Bighth International Conference of American States held at
Lima, Peru, in 19383

All funds for carrying out the purposes of the above legislation are
‘made available to the Department of State and are later allotted by
that Department to the various other departments, agencies, and
bureaus cooperating in the program. Prior to December 22, 1944,
such appropriations had not provided for cooperative undertakings
‘with -other than the countries heretofore indicated. = On that date,
however, the Congress approved. an act making appropriations to
supply deficiencies and to provide supplemental appropriations for
-the fiscal years ending June 30,1945, and June 30, 1946, and for:other
purposes, which-expanded the operative field of the program by in-

1The act of June 24, 1938 (52 Stat. 1034), as amended by the act of July 14, 1941
(55 ‘Stat. 589; 20 U. 8.7C. sec: 221), authorized the President by Executive order to
. provide Tor the instruction of citizens of the American republics, with or without charge,
at professional educational institutions and school$ maintained and administered by the
" Government of the United States or by departments or agencies thereof.
Related ‘legislation comprising a part of the over-all cooperative program is the aet of
May 25, 1938 (52 Stat. 442 5 U. 8. C. sec. 118e), providing, in part, as follows:

“That the President. of the United. States be, and hereby is, authorized, whenever he
finds that the public interest renders such a course advisable, upon agreement with the '
government of any other. American Republic o the government of the Commonwealth
of the Philippine Islands, or the Government of Liberia, if such government is desirous
of “obtaining the services of a person hdving special ‘scientific or other technical or
‘professional qualifications, . * * - *- fo detail for temporary service of not exceeding
one year, under such government any. such person in the employ of the Government of
the United States whose Services can be spared: * % %

The act of May 3, 1939 (53 Stat. 652), amended this statute to provide for acceptance
by the Governinent of the.United. Statés of funds offered in advance or as reimbiursément
_for payment in whole or in‘ part of the expenses of such details. . Details of employees to
- countries not covered by the foregoing statutes are effected by special legislation. . See,
.- & g.,. the aet of June 29, 1940 (54 Stat. 691). The procedural details in connection with
. the statutes cited in thls footnote were prescribed by the President, in Executive Order
*No. 9190, of July 2, 1942 (7 . R, 5101). -
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cludmg under Title I, Department of State, Foreign Service, Inter-
" national Obhgatlons ‘among other items, the following:

Cultural relations with China and the neighboring countries and countries:
of the Near Bast and Africa: For all expenses, without regard to section 3709
of the Revised Statutes, necessary to enable the Secretary of State inde-
pendently or in cooperation with other agencieg of the Government to carry out
a program of ‘cultural ‘relations. with China and the. ne1ghbor1ng countries and
with .countries. of the Near East and Afriea, fiscal -year: 1945, $600 000 (payable
from the appropriation “Emergeney fund for the Presidént;” contamed in the
First Supplemental Natlonal Defense Appropriation Act, 1943, as supplemented
and amended) * * . [68 Stat 853 870.]

On August 21, 1944 the Department of State issued Departmental
Regulatmn 1 Wlth respect to “Payments to and on Behalf of Partici-
pants in the Cultural-Cooperation Program,” which superseded all
previous regulations on the subject (9 F. R. 10243) The regula-
tions provide in pertinent part as follows:

- §28.1° Definitions.—For the purpose of these regulations the following terms
shall have the meanings here given;

(@) Cultural-cooperation program of the Department of State ——All pro-
grams . in the field of international cultural relations and techmical and cul-
tural cooperation in connection with which payments are made direct by the
‘Department of State, as well as similar program carned out by other - Gov-
e¢rnment -departments and agencies and ‘by private orgamzatlons with funds
appropriated or allocated to the Department of State when these regulations
apply under the provisions of §28.2 (¢) and (b) of this chapter. For conven-
ience the cultural-cooperation program of the Department of State will some-
times hereinafter be referred to as the “program,” and the Department of State‘
will sometimes be referred to as the “Department.”

(b) Participants—Persons taking part in the program in one of the cate-
gories defined in paragraphs (¢) and (@) of this section, including both citi-
zens of the United States and of the other countries with which the program.
is calrled on, e

(¢) Leaders. ——Professors and instructors, persons.of influence, and persons
of outstanding aeccomplishment or possessing special gqualifications in a pro-
fessional, techmcal cultural, or other- specialized field, who may, however,

- independently or incidentally engage in research or study without thereby being
necessarily classed as students as that term is hereinafter defined. .

(@) Students.—Students, internes-in public service and other technical and
professional fields, trainees, holders of fellowships, and other persong engaged
primarily in pursuing courses of formal study or guided research or training.

® * T * * ® "

§.28.2 Applicability of these regulations under special circumstances—(a)
Funds admiw;stered by another depariment oryagenoy..,—tl‘hese regulations shall

9Prev1ously, the Fish and Wildlife Serviee of the Taterlor Department had issued: regu
lations: governing fishery . fellowships for students from the other American’ Republies,
which were. approved by-the Secretary of the Interior on January 26, 1942, and the...
Secretary of State on March 5, 1942 (7 F. R. 2517). ~ On December 30, 1944 the Director
of the Fish and Wildlife Service, with similar approval by the Secretarles of the two
Departments, rescinded those regulations and provided. that thereafter the Fish and
Wildlife Service would be governed by the Department of State regulations of August
21,1944 (9 F. R. 10243). The Department of the Interior did not otherwise have formal
regulations governing such matters ' E
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. not apply to payments made to or on behalf of participants from.funds appropri-
ated or allocated .to the Department of State and transferred by the Depart-
ment to some- other’ department, agency, or independent -establishment of the
Government by t{ransfér appropriation warrant unless the térms of the transfer
provide that such regulations shall apply in whole or in part or with suc¢h modi-
fications as may be prescribed in each case to meet the- ex1genc1es of the
particular situation.

(b) PFunds administered by an 'msmtutwn or facility.—These 1egu1at10ns sha].l
apply to payments made te or on behalf of part1c1pants from funds appropmated
or-allocated. to. the Department and administered by an institution, facility, or

organization in accordance with the terms of a contract or grant made by the

Department with or to such institution, facility, or organization, unless the
terms of such contract or grant provide that these regulations are not to be
considered applicable or that they are to be applied with such modifications
as may be preseribed in each case to meet the ex1genc1es of the partlcular
situation. . ‘

(e) Subsequent appropriations or allocations.—These regulatlons shall apply
to: payments made by the Department of State with respect to appropriations or
allocations which may hereafter be made to the Department for the program, so
far as these regulations are not inconsistent therewith.

In my opinion there is nothlng in any of the forégoing authorlza-
tions which suggests that the trainees brought to the United States
thereunder are to be regarded in any way as employees of the Govern-
ment. - It accordingly is improper to issue to them * ‘appointments” in
the service of the United States and to require them to execute the usual
oath of office and other formsincident to such appointment.? - A repre-

~sentative of the State Department advises me that that Department
is strongly of this view and that it discourages all unnecessary paper
work in connection with the placement of such trainees, not only
within, and immediately by, the State Department, but also by all other
Government agencies when the fact of such practice comes to its
attention.

The State Department regulatmns quoted above recognize that
funds madeavailable for the cooperative program may beadministered
by another department or agency (§28.2 (a)), or by an institution,
facility, or organization in accordance with the terms of a contract
or grant made by the State Department thereto (§28.2 (8)). If ad-
ministered by a Government agency, the regulations are stated not to

3 Wven where personnel may properly be regarded as being to a'certain extent employees
of the United States, such procedure is not required. On July 18, 1938, the Comptroller
‘General advised the Secretary of State that personnel employed ard paid from a joint
fund to which contributions are made by more than one country, provided -to carry out
international agreements, treaties, ete., involving an undertaking common to more than
one government of which the United States Government is only one, are not officers or
employees of the “Government of the United States” “within the meaning of the prohibition -
in the Appropriation Act for the Department of State for the fiscal year 1989 (52 Stat.
289); against the ‘use of the funds appropriated thereby ‘to pay “the compensation of any
_officer or employee. of the Government of the United States * - & % ynless such. officer
or employee is a citizen .of the United States.” See 18 Comp. Gen. 59, 60 (1938).; see, also,

8 id. 69 ; ibid., 112, 113 (1926).
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apply “unless the terms of the transfer provide that such regulations
shall apply in whole or in part or with such modifications as may be
prescribed in each case to meet the exigencies of the particular situa-
tion.” If administered by a private agency, the regulations “shall
apply * * * unless the terms of such contract or grant provide
that these regulations are not to be considered applicable or that they
are to be applied with such modifications as may be prescrlbed in each
case to meet the exigencies of the particular situation.”

- A representative of the International Training Administration,
Inc., has advised that it clears with the State Department programs
for the placement in the United States of trainee nationals of other-
countries. While the Department of the Interior, in an instance
where funds appropriated or allocated to the Department of State
and transferred by that Department to the Interior Department by.
transfer appropriation warrarnt not speciﬁcally ‘providing that such
regulatlons should apply in whole or in part, probably could estab-
lish additional procedural requirements for entrance of tramees placed
under those funds into the Department, such procedure would be
legally unnecessary and would appear to be wholly out of harmony
with the general nature of the cooperative program to Whlch the
Department is committed.* .

II

The International Training A dministration, Inc., is & private serv-
ice agency which is officially recognized as playing a highly important
part in the advancement of the international cooperation program
referred to above. The nature and scope of its activities were well

- stated by the Acting Commissioner of Internal Revenue in a letter
addressed to the Admmlstratlon on September 22, 1944. After a

“1In addition to understandings and negotlatmns had directly w1th the Department of
State, the Department of the Interior has indicated its recognition of the part being
played by the International Training Administration, Ine., in advancing the cooperative
p;ogram On April 6, the Actlng Secretary informed the President of the Administration
that—

“The potential interest of agenmes in the Department, other than the Bureau of

- Mines, in the activities of your organization has prompted Dr. Sayers, Director, Bureau
of Mines, to bring to my attention your letter of March 8 relatmg specifically to the
training program for Chinese technicians, Whlch was the subject of an informal confer-

ence held in the office of Dr. Sayers on March 8.

“The proposal set forth in your letter with respect to .cooperation of the Buleau of

Mines in the form of placement within the Bureau, or facilitating suitable training

.in private industry, for approximately 150 qualified Chinese technicians has the approval

of this Department. The Bureau of Mines is authorized to participate in the program .

involving Chinese technicians with the understanding that your proposal has the

endorsement of the §tate Department, and that all expenses involved in connection
with this project as a whole will be borne by the International Training Administration,

Incorporated, or by some agency other than the Bureau of Mines,”

* * L] % % L4 -]

The State Department indorsement was received on May 30.. (See footnote 8.)
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statement to the effect that in the opinion of that office “the services
performed by the nationals of other countries while receiving train-
ing in the United States under-the programs conducted by the Inter-
national Training Administration, Inec., in the manner outlined above,
do not constitute ‘employment’ as that term is defined in the Federal
Insurance Contributions Act and the Federal Unemployment Tax
Act,” and that “Accordingly, the Federal employment taxes are not
apphcable with respect to such. services,” the Actlng Commissioner.
stated : :

* * % the Inter-American Trade Scholarship was founded in August 1941
as a project of the Office of the Coordinator of Inter-American Affairs for the
purpose of bringing young men from the other American republics to the United
States for practical training and experience. The Inter-American Trade Schol-
arshlp proceeded to create the necessary machinery to select, supervise, provide
orientation for, and place tramees with industry. For the selection of can-
-didates a Trainee Selection Committee was established in each of the twenty.
other American republics. The . committees work without compensation -and
are composed, in practically all instances; of a representative of United States
industry-in the respective:country, the chairman of the Inter-American Develop«
ment Commission of . that country, and a representative of mdustry of. the
countly For the supervision throughout the tenure of the two-year awards, .
which includes- the submission of regular activities  reports and a findl report
for evaluation, staff and procedures were set up. For providing orientation-in
this country the cooperation of practically all governmental agencies was en- .
listed, as well as that of numerous private’ institutions. - For placement with
’industry in the United States a Placement Advisory Committee was appointed.
These steps were taken to insiire the best possible training opportunities,

In 1942 the unit known as the Inter-American Trade Scholarship was redesig-
nated the Inter-American Training Administration. In June 1943 the Inter-
American Training Administration was made a-division of the Inter-American
Development Commission. As part of this international organization the Train-
ing Administration was able to make its operations more easily available to
private industry and governmental agencies. In addition, under the Expanded
Training Program, plans were being made that entities using the services of
the Training Administration should pay both direct and administrative costs
involved, which prior to such {ime had been borne by the Coordinator of Inter-
American Affairs, = Arrangements were made, with the approval and cooperation
of the Inter-American Development Commission and the Coordinator of Inter-
American Affairs, for the conversion of the Training: Administration, its funds,
‘activities, and personnel into a private, nonprofit, membership corporation,
chartered in the State of Delaware under the name of International Training
Administration, Inc. The certificate of incorporation was filed on June 19, 1944,

As a private Institution, the International Training Administration, Inc., is
servicing training programs involving not- only nationals of countries in the
Western Hemisphere, but also nationals of all other countries. The Coordinator
of Inter-American Affairs has advised that the Extended Training Program,
as well as other training programs ‘of his office, is. now being serviced by the
International Training Administration, Inc., and that the’ corporation will
continue without breach the servicing, handling, and carrying out of training

programs which it was handling under the name of the Inter-American Train-
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ing Administration.- It appears that the programs serviced by the corporation
are conducted in substantially the same manner as the program, outlined above,

of the Inter-American Trade Scholarship and of the Inter-American Tralmng
Administration prior to incorporation. :

® * ' & * * ] ' %

The. General Counsel for the Administration has submitted a con-
tract, dated January 19, 1945, entered into between the Treasury De-
partment, acting as agent for the Foreign Economic Administration,
and ‘the International Training Administration, Inc., as a typical
example of the nature of contractual agreements entered into between
the Government and the Administration for its services® As further
evidence of the official recognition of the nature of the Administra-
tion, as well as the status of the trainees sought to be placed by it, the
- Qeneral Counsel also supplied a letter of July 26, 1944, from the
Deputy . Commissioner of Internal- Revenue, Treasury Department
advising that the Administration is exempted from Federal income-
tax; a letter of August 10, 1944, from the Acting General Counsel
of the War Manpower Commission, advising that in the opinion of
the Commission the relationship established between the recipient of
a training scholafship under the Administration’s program and the
Government agencies or private industrial concerns from whom he is
receiving his trammg does not, constitute an employment relationship
within the meaning of War Manpower Commission regulations and
employment stabilization programs, and that payments made to such
trainees are considered to be in the nature of scholarships rather than
wages, such services as are performed by the trainees being merely
incidental to their training; a letter of January 4, 1945, from the Com-
missioner of Internal Revenue, to the effect that amounts paid by
private industrial organizations in the United States to nationals of
other countries while receiving training in the United States under
the programs conducted by the Administration “do not constitute
compensation for labor or personal services performed in the United
States within the meaning of section 119 (a) (8) of the Internal Reve-
nue Code, and are, therefore, not subject to the Federal income tax.

3 Pursuant to a conference reported held May 10, 1945, among representatives of the
Foreign Heonomic Administration, the International Training Administration, Ine., and
the Bureau of Reclamation, at which time it was indicated that the Interior Department
wished to receive written assurance from the Department of State that assistance afforded
to ‘the Chinese trainées to be placed under this contract with the International Training
Administration, Inc.,, would be to the interest of the United States Government, the
Acting Secretary of State made the following statement in a letter to the Secretary of the
Interior on May 30:

“The Departmert of State has examined the contract just deseribed and concurs in

. the view therein expressed- that its execution-will further the prosecution of the war,
and finds that this program for the training of 1,200 Chinese citizens, which is to be
administered by the International Training Administration, Ine., under present eondi-
tions, will be in the interest of the United States Government. . Aceordingly, the Depart-
ment of State will appreciate assistance by the Department of the Interior in appro-

priate placement of qualified Chinese technicians.” . .

e » @ . * E P * *
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The amounts paid to the trainees under the circumstances involved in
the programs conducted under the auspices of the International Train-
ing Administration, Inc., are considered. as in the nature of scholar-
ships, rather than compensation for services”; a letter of January 5,
1945, from the Assistant Commissioner, Immigration and Naturaliza-

_tion Service, outlining the procedures to be followed with respect to
aliens entering the United States to participate in industrial training
programsunder the auspices of the Administration; a letter of Febru-
ary 1, from the Deputy Commissioner of Internal Revenue, holding
that the amounts paid by industrial concerns to the trainees under the
programs of the Administration “constitute ordinary and necessary
expenditures directly connected with or pertaining to the trade or
business of such industrial concerns and are, therefore, business. ex-
penses deductible from gross income on their Federal income tax re-
turns”; a letter of February 1, from the Acting Director, Foreign -
Funds Control, Treasury Department; advising that the Department
had authorized the Collector of Customs at San Pedro, California,
and would authorize Collectors of Customs at all ports of entry
throughout the United States, to permit each Chinese student trainee
entering the United States under the supervision and jurisdiction of
the Administration to retain United States currency of an aggregate
value not exceeding $300, and that the Department would be “pleased
to give separate consideration to a relaxation-of the currency import
requirements in connection with nationals of other countries who may
enter the Unlted States in the future under your student tlalmng
program.”

In a letter of April 18 to the President of the Admlmstratlon, Sec-
retary of State Stettinius commented as follows :

Your organization has eontributed much to good international understanding,
and it is hoped that your efforts toward that.admirable goal may be successfully
continued. In the past, the training-in-industry programs of the International
Training Administration have assuredly been in the national interest, and its

continued collaboration with governmental agenc1es through appropriate chan-
nels is cordially recommended.

Many of the functions of your organization have no. doubt become routine,
and the Department assumes that they will be carried on in accordance with
established procedures. The Department quite naturally  continues to wish -
to be informed well in advance of programs which may involve understandings
with other governments or foreign entities such as those now under way or
being considered by you in connection with the eight governments mentioned in
your letter in reference. To form a judgment in regard to any proposed train-
ing ‘program, the Department will require detailed information, including -the
method by which the trainees will be selected and supervised, the places where .
the training will be given so far as this can be determined in advance, the status
of trainees at the time of selection and the occupations for which they are being
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trained, the source from which the program is to be financed and the contem-
plated length of the training period, together with other data the need for which
may arise.

~The:Division of Cultural Cooperatlon is correctly named by you as the logical
point of clearance for matters pertaining to training in industry. As.in the
past, it will continue to clear your programs within the Department and with
Selective Service. In the Division, the Secretariat of the Interdepartmental.
Committee on Cultural and Scientific Cooperation should be your initial point
‘of contact with all government agencies both for transmitting information and
for receiving assistance in questions relating to your program where mterna-
tional commitments or negotiations are involved.

Be assured that every care will be afforded toward assisting to maintain
~your splendid record of achlevement

Since the trainees presently sought to be placed by the Internatlonal
Training Administration, Inc., in connection with Government-spon-
sored programs may be regarded, so far as placement in the Depart-
ment is concerned, as already having been cleared in the same manner
as trainees placed directly by the Department of State, there accord-
ingly is no legal necess1ty for their being required to execute any
additional papers in the nature of appomtments upon entering the
Department. Placement of trainees in Glovernment establishments
under. privately sponsored programs may present further questions
which it is deemed unnecessary to anticipate here, inasmuch as all
of the trainees presently sought to be placed appear to be connected
with the expanding Government-sponsored programs.

ConoLuston -

Answering specifically the points raised in the memorandum from
the Director of Personnel, I accordingly conclude that under the
authorities reviewed above (1) nationals of foreign governments re-
ceived for training under programs-sponsored by the Government of
the United States are in no sense employees of that Government, and -
hence are not legally requlred to execute oaths of office or other papers
common to appointment in the service of the United States; and (2)
that there is ample legal authority for placement within the Depart-
ment of such trainee nationals of other governments certified to it by
either the Department of State or the Internatlonal Trammg Ad-
ministration, Inc.

Fowrr Hareer,
Solwzior
- Approved :
Harorp L. Ickes,
‘Secretary.
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* MARK J. DAVIS; JR.
- A-23995 " Decided June 20, 1945 |
Motion. for Rehearing Decided September 18, 1945

Mineral Leasing Act—Regulations—Known Geologic Structure—Definition
and Redefinition by Geological Survey. ‘

- Under regulations ¢f the Department (43 CFR 192.3) the Geoiogical Survey
performs the Secretary’s function of determining the boundaries of the
- structure of an oil or gas field within the meaning of section 32 of the
Mineral Leasing Act (30 U. 8. C. sec. 189), and an inadvertent listing of
land for noncompetitive lease by the Commissioner or any employee of the -
Land Office is ineffectual to modify the Survey's determination. Redefini-
tions by the Survey are prepared formally and copies, together with new
_maps or disgrams,. forwarded to the Commissioner for distribution to
proper local land offices.

Mineral Leasing Acu——Secmtarys Authonty to Lease Known 0il Lands
Only by Competitive Bid.

Section 17 of the Mineral Leasing Act, as amended (30 U ‘S, G sec. 226),
authorizes the Secretary, in his discretion, to lease lands known or believed
to contain oil or gas only by competitive bid; hence a notiﬁ‘cat_ion to an
applicant that hé hag been successful in a drawing among applicants for
known oil lands inadvertently listed for -noncompetitive bid - confers no
right upon him, and he cannot be heard to complain that the “lease” wlich
he does not have must be canceled by court action in accordance with the:
last sentence of section 17.

Mineral Leasing Act—Effect of Notice of Availability of Lands for Lease,

Nothmg in the Mineral Leasing Act of February 25, 1920, as amended (30
U. 8. C. sec. 181 et seq.), or its numerous administrative and judicial in-
terpretations, indicates that a notice posted by the Land Office concerning
the availability of lands for -oil or gas Teage constitutes an irrevocable: offér.
of the lands or creates any rights in those who may respond.

Mineral Leasing Act—Definition of Structure. -

* The fact that the land at the time of application is W1Lh1n the known produc-,
ing: structure of an. oil and gas field, and not the fact whether notice of

' des1gnat10n has been given théreof by the filing of maps dnd diagrams in’
the local office, as prescribed by the oil and gas regulations (43 CFR 192. 3),
determines the allowability of the apphcanou ’

Mmeral Leasing Act——nghts to Noncompetitive Lease.

No rights are initiated or conferred upon a successful apphcant for the langd
at a drawing for a noncompetitive lease where the offering was without
authority., Notice to such applicant of the subsequent offer of the land to

. competitive bidding is not therefore necessary.

APPEAYL FROM THE GENERAL LAND OFFICE

Mark J. Davis, Jr., appeals from the Commissioner’s decision of
August 5, 1944, rejecting his oil and gas lease application, Buffalo
038561, filed April 11, 1944, with respect to that portion of the land
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~within the known geologic structure of the Lamb Antlchne field as
defined March 12, 1925.

Certain Wyoming lands became available for lease on April 12,
1944, due to the final cancellation of oil and gas permits covering -
‘them, and a notice to that effect was posted in the district land office.
. Appellant’s application was one of a number considered as filed
“simultaneously in response to that notice, and as a result of the sub--
~ sequent drawing Davis was informed he was first as to all lands for
which he had applied. However, the lands listed as available for
noncompetitive leasing erroneously included certain lots which, while
subject to permit since 1922, had since 1925 been within the known‘
geologic structure of the Lamb Anticline field.* They were, again
listed in a notice of sale by competitive bid set for August 7, 1944,
under section 17 of the Mineral Leasing Act, as amended by the
act of August 21, 1935 (49 Stat. 674; 80 U. S. C. sec. 226). On
July 25, 1944, Davis filed a -protest to the offering of said lands for
sale. - By decision of August 5, 1944, the Commissioner dismissed that-
protest and held that Davis was entitled to noncompetitive leases
to the balance of the lands. From that decision Davis appeals on
the grounds—— o '

1. That the Commissioner’s authonzatlon to the 1eg1ster to list expiring per-
mits and make notations on the records of his office that the lands were open to.
noncompetitive lease in effect modified the 1925 definition of the Lamb Anticline
field, and when the Commissioner subsequently approved. the advertisement of
the same land for competitive bid, he was making a retroactive decision. ]

2. That applicant’s rights became vested when he was notified that he was the
No. 1 applicant to the lands for which he had applied, and that in accordance’
with 30 U. 8. C. sec. 226 his “lease” as to that portion of the land containing
known deposits was cancellable only by court action. )

3. That the case of Wanan v. Ickes, 92 F. (2d) 215 (1937), cited by the Gomm1s-
sioner, is distinguishable, since Wann was not “invited’ to apply for the lands
there involved. :

1 Appellant attempts to basé some rlght on the inadvertent listing
for noncompetitive lease of the lands in controversy. Section 82 of
-the Mineral Leasing Act (act of February 25,1920, 41 Stat. 437, 450
80 U. S. C. sec. 189), authorizes the Secretary “to fix and. determine
the boundary lines of any structure, or oil or gas field” for the purposes
- of the act. Administratively, the Geological Survey performs this
function of the Secretary. Section 192.3, 43 Code of Federal Regu--
* lations, provides that the Survey shall deﬁne the boundaries of the
geological structure of a producing oil or gas field and that maps or
diagrams showing these boundaries shall be placed on file in the dis-
trict land offices.. No inadvertent action by the Commissioner or any
employee of the Land Office is effectual to modify the Survey’s deter-
1 See Buffalo- 019322, oil and ‘gas prospecting pelmn‘: 1ssued to Margaret Prescott July

14, 1922, and canceled April 12, 1944, after the matter of 1ssumg exchange leases dated
as of December 31 1938, had been closed ) ;
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: mination. When the boundarles of a structure are modified, the Sur-
. .vey prepares a formal redefinition of the structure with a new map or
.diagram, and forwards copies to the Commissioner for distribution
_to the proper local land offices. This degree of formality practically
.precludes bona fide reliance upon clerical errors or oversights by the
_General Land Office with reference to the known 011 character of
public lands. '

2. Appellant could acquire no vested rlght to the “known” lands
_by virtue of the notification that he was successful at the drawing, since
_the Secretary is without authority undeér the statute to lease such lands
“except by competitive bid. (section 17 of the act of February 25, 1920,

as amended ; 30, U. S. C. sec. 226). G—'eorge 0. Vournas, 56 1. D 390,

,894.(1938). . The last sentence of section 17 refers to the ca,ncellatlon
“of certain leases by court action. Appellant, of course, has no. lesse,
~and, as-we have stated, there is no authority in law for the issuance to
“him of a lease to the lands in- controversy. -

8. If.is not apparent how the-posted notlce “1nv1t1ng” apphcations

\distlngulshes this case from the holdlng in Wann.v. Ickes, supra, in
which no notice of availability was given. -That case held that the
"Secretary’s definition of an oil structure, based on information known
.at the time the application was filed but actually made after filing,
_denied to applicant no rights and was binding upon the courts. Also,
the Court of Appeals for the District of Columbia pointed out (p.

217 )——-What has frequently been held—that leases under the act are
permissive with the Secretary. Delbert Eugene F. oreman, A. 23985,

January 31, 1945; Oarlton Beal, A. 23731, January 17, 1944 (un-
reported) , and authorities there cited. Nothing in the Mineral Leas-
ing Act or the many decisions construing it supports the proposition -
that a posted notice concerning the availability of certain lands for
lease constitutes an irrevocable offer of the lands, or creates any rights
in those who may respond.

The decision of the. Commissioner is affirmed.

 Osoar L. CuapMAN, ,
Assistant Secretary.

MOTION FOR REHEARING

Departmental decision of June 20, 1945, afﬁrmed the rejection of
the application, Buﬂ'alo 038561, of Mark J. Davis, Jr., for a noncom-
petltive oil ‘and ‘gaslease-to the extent -of -certain: lots which ‘had,

.since March 12, 1925; been' within .the known structure of the Lamb
Anticline field as deﬁned by the Geological Survey.

These lots had been inadvertently included by the Commlssmner

of the General Land Office in a list of lands available for noncompeti-
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tive leases in Aprll 1944, and as a result of a drawing between s1mul-

taneous applicants, Davis, whose application embraced the lots, was-
notified' that he drew No. 1 as to all the lands for which he had -
applied. In view of the fact that the said lots were within the known

structure of the Lamb Anticline gas field, they were among those

listed, under section 17 of the Mineral Leasing Act, as aménded (30

U. 8. C. sec. 226), in a notice of sale by competitive bid, and the sale

set for August 7, 1944, .Against, th1s hstmg Davis filed a protest.

‘which the Commissioner dismissed. ,

In affirmance, the Department ruled adversely on the apphcant’
'contentlon that his rights to a lease became. vested when notified he
was the successful drawer. It was held, in substance, that no inad-
‘vertent action of the Commissioner is efféctual to modify the Survey’s
determination ; that 43 Code of Federal Regulations 192.3, prowdmg
for the deﬁmtlon of the boundaries of geologic structures of a pro-
ducing oil and gas field and that maps and diagrams showing such
boundaries be ﬁled in the local ofﬁces, precluded bona fide reliance
upon clerical errors.and oversights in the General Land Office as to
known oil character of public land; that the Secretary had no au-
‘thority to lease the lands in question except by competitive bidding;
‘that the granting of leases under the act is permissive with the Secre-
‘tary; that a posted notice concerning the availability of certain land
for lease does not constitute an irrevocable offer or create any r1ghts
‘in those who may respond. '

Dayvis has filed a motion for rehearmg He contends that—

I
The determination-of the boundaly lines of the Lamb Antlelme was not a
completed act until August 21, 1944, :
i ) 11
Applicant has a right to disprove the determination Qf the boundary classi-.
fying the Lamb Anticline as a producing oil and gas field. :
In support of the first contention it is stated :
* % % Tt was not until August 21, 1944, that a map or diagram was placed
- ‘on-file in the District Land Office and not until then was there a complete defini-
tion of the Lamb Anticline.
The purpose and effect of the regulation 43 CFR 192.3 were mentioned
in the decision. The Department has held (George Goff, A 24000,
May 28,1945) that— ; -
The fact that the. 11nd at the time of apphcatmn is w1tn1n the known pro-
“ducing structure of an oil-and gas field, and not the fact Whethel n0t1ce of
designation has been given thereof by the filing of maps and -diagramns in the
local office, as prescribed by the oil and gas regulations (48 Code Federal
Regulations 192.3), determines the allowability of the application.
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There is no good reason or authority for the proposition asserted
by the movant that the filing of the diagram of a structure in the
local office, as prescribed in the afore-mentioned regulation, is as es-

_ sential to. the effectiveness of a definition thereof as the filing of a
plat of survey of public lands in the local office is essential to' the
effectiveness of a survey. There is nothing in the regulation that
‘implies that the designation becomes effective only upon filing thereof.
" " As to the complaint that the land was offered for competitive bids
without notice to the applicant, as the offering for noncompetitive
lease and subsequent drawing was without authority, movant initi-
ated no rights in the land, and none were conferred. The rules as -
to the necessity of previous notice to cancel entries or other filings
where valid rights are obtained are not applicable.” The movant was
duly notified of the pro tanto re]ectlon of his application and the
reason-therefor. '

As to the second contention, the movant relies upon the principles
applied in Arthur K. Lee et al., 51 L. D. 119 (1925) ; John McFayden
et al., 51 L. D. 436 (1926) ; tho 0il Co. et al.v. W. F. Kzssmger, Yale

0l Corp., 58 1. D. 753 (1944).

These cases are not applicable. They d_ealt with the question of
the rights under mining locations to lands classified as coal lands.
‘The principle was there enunciated that the mere classification of
land as ceal land does not bar location of the land under the mining
law for nonmetallic minerals unless the land in fact possess value for
coal, and that a mineral claimant is entitled to an opportunity to show
‘that such classification was erroneous. On the other hand, the de-
términation of the boundaries of structures of producing oil and .gas
fields is a matter which was specifically entrusted to. the Secretary
(section 32 of the Mineral Leasing Act of February 25, 1920, 41 Stat.
437,450 30 U. 8. C. sec. 189; see, also, 43 CFR 192.3), and the issuance .
of leases under the Mmeral Leasmg Aet is pelmlssnfe with the
Secretary.

There is nothing in the motion that -warrants any change in the deci-
‘sion.. The motion is therefore denied.

R Oscar L. CaarMan,
L Assistant Secretary.

RAYMOND L. PALM

A-23801 ' Decided June 30 2945
Second Homestead Entry—Volstead Dy amage Ac»——-WlthdraWals

“Where an applicant for a second homestead entry on land SHbJECt to the Vol-
stead Drainage Act but withdrawn from homestead entry meets all the
statutory requirements for making a Volstead entry and securing a Volstead
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_patent, he has a right and the State in which the land is situated has a right
to demand the issuance of a Volstead patent to the applicant. :

APPEAL FROM THE GENERAL LAND OFFIGE

Raymond L. Palm, of Wannaska, Minnesota, has appealed infor-
mally from the decision of the Acting Assistant, Commissioner of the
General Land Office made on November 26, 1943 rejecting Palm’s ap- .
plication, G. L. O. 08365, for second homestead entry of certain Red
Lake ceded lands situate in Roseau County and descrlbed as follows:
T: 159 N., R. 40 W., 5th P. M. anesota, sec. 27, NE1/4SE14, and lot
.33.91.09 acres.

The decision pointed out that these lands were ceded lands. of the ,

.Red Lake Indian Reservation, appraised at $1.25 per acre, and: that on
September 19, 1934, they had been withdrawn from entry by order of
the Secretary of the Interior pending their permanent restoration to

-tribal ownership under section 8 of the Indian Reorganization Act of
June 18, 1934 (48.Stat. 984; 25 U. S. C. sec. 463), subject, however, ‘to
(,eX1st1ng valid rights. . -

The decision also explalned that on: Ma,y 12, 1919 these lands
-had been “sold” by the State of Minnesota for dramage charges in
pursuance of the Volstead Act of May 20, 1908 (35 Stat. 169; 43
U. 8. C. sec. 1023) ; that on October 27,1941, the auditor of Roseau
"County had reported that as of that date back drainage charges
‘amounted to. $494.96 and that if these were not paid by December
1, 1941, a penalty of 10 percent was to be added ; and. that after said
December 1st, the total of $544.46 would hdve to’ be paid before entry
.of the lands could be allowed (48 Code of Federal Regula,tlons
118.25a). .

- The decision further stated that at Palms request. Land Office
action on his application had been suspended in order that applicant
might try to obtain from the county board some adjustment of the
drainage tax due; and that on August 5, 1942, the Roseau County
auditor had reported that there were then no tax liens existing against
the lands. The Land Office decision provided its own explanation
of this.absence of liens by saying in paragraph 4:

* ' x % Thig information was based on.the erroncous. eniries on the County
books to the effect that lands. assessed or sold for drainage charges wnder the
wct of May 20, 1908, have been f_orfmtgd to the State for nonpayment of drainege
tazes and by such forfeiture have been cleared of liens. The ceded Indian
lands eannot be forfeited to the State.and the hens arising under the Volstead
Act of May 20, 1908 still ex1st [Ttalies supphed 1>
The 5th and 6th paragraphs of the decision, here numbered for
convenience in reference, were in part as follows:
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5. “The Department held on August 12, 1942, that such lands [lienthurdened:
lands] were no longer subject to homestead entry but that they may be entered
under the Volstead Act.”? L

6 “In view thereof, the homestead apphcatmn is re]ected L

- Palm immediately filed an informal appeal. In part, this Was aé}
follows '

# % % T feel I have done everything you say I needed to have entry
allowed. * * * I understood that if I took care of all dramage charges.
* %k gpplication would be allowed.

-I took it up with the County board and got adjustment on drainage taxes,‘
and sent you a notice to that effect, that there were 1o lonver any tax liens
against land described in my dpplication. :

‘When I got your decigion of Nov. 26, I went 1nt0 the County seat to agam
ascertain that there were no taxes left against said land, and got certificates
filled out and. executed by the County officers at Court house, * #* % I am
sendmv herewith these Certificates, by the County Auditor; and Reglster of
Deeds, and hope this is the information you need to:allow my entry. :

I have done my best the best I know how, and khow you have. done and vnll
do the same, S0 hope this will clear this case up:

With this appeal, Palm sent a certificate from the county audltor

entitled “Certificate Releasing Ditch Liéns.” Numbered 103760, this
was executed December 10, 1943, and reads as follows:

I, 0. A. Brager, Auditor of said County, do hergby certify that flﬂ]. péyment_
has been made of the amount heretofore levied by the County’ of Roseau to.
pay the expense of the construction of Judicial Ditch No. 63 upon the following.
described lands-situate in said County, to wit: NE%SE%, and Lot 3 of Sectlon

27, Township 159 N. of Range 40 W. . )

THEREFORE, in consideration of the p‘lyment in full of said assessments,.
I, O. A, Brager, do hereby release the said lands from the lien of said assess:
ment recorded in Book 118 -of Miscellaneous at Page 812-822 and the Reglster
.of Deeds of said County is authorlzed and required to dlscharge the 'same of
record. } . .
On the back of this certificate was an endorsement by the register of
deeds that the certificate had been filed for record in his office on
December 10, 1943, and was duly recorded in Book 187 of Satis:
factions, on page 623.

As the Commissioner’s decision pointed out, the lands sought by
Palm are among the many thousands of acres of United States lands
in Minnesota, both public and ceded Indian lands, entered and un-
entered, which became affected by the Volstead Drainage Act of
May 20, 1908, and the disposal of which became dependent in large
~part -upon the proceedmgs had under. the authority of ‘that act.

. Concerning these tracts, therefore, the sole question here involved is
whether in the circumstances of this case there have arisen under the
Volstead Act any rights which, despite the departmental withdrawal

~t Solicttor’s opinion, August 12, 1942, 58 L. D. 65, - Con ' ~_
939340—52——9 :



72 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [59 L D.

above mentioned, would éxcept the tracts from the withdrawal and

require the Umted States to issue a patent to Palm.

The answer to this question calls for consideration of the terms of
the Volstead Act in relation to the facts of this case. The Commis-
sioner’s decision, however, neither states the question nor discusses
the act. Referring to the lien-burdened lands, it merely says:

The Department held 6n August 12, 1942, that such lands were no longer

subject- to homestead entry but that they may be- entered under the Volsteadj Y

Act.
And then without explainin-g the holding, it rejects Palm’s applica-
tion as being for homestead entry of lien-burdened lands. The De-
partment finds that in thus deciding the Commissioner failed to give
consideration to all the rights arising in this case by virtue of the
Volstead Act, a fact which will appear from the following review
of this controlling law, as interpreted by the Department on August
12, 1942, in the Solicitor’s opinion of that date (footnote 1, supra).

The Volstead Act of May 20, 1908, was passed at the instance of

. Minnesota Representatives in. the Conuress For: some: years the
Minnesota. delegation had been trying to persuade the Congress to
parallel the statute for Federal reclamation of arid lands by irriga-
tion ® with a statute for Federal reclamation of wet lands by drainage.
They were unsuccessful however, and when in April 1908 the Flint
bills. for Federal drainage failed of passage, they offered a bill ap-
plicable to Minnesota alone and permitting Minnesota to reclaim
under its own law the wet United States lands in that State. -The
Volstead Act resulted. -It is a “reference” statute, adopting; by-
general reference only, the compatible portions of Minnesota law in
the fields of drainage and taxation. . Because of awkward drafting
and the general terms of this adoption feature, it has been one of the
most involved and least understood laws on the Federal statute books *
and has brought about the very confusion as to the two sovereignties
predicted in debate by its congressional opponents.

"The purpose of the act was to enable the State of Minnesota to
make. available for agriculture the extensive areas of unutilized,
marshy land belonging to the United States in northern anesoﬁa, ‘
to promote their settlement. by responsible farmers, and to bring the
resulting farms into the revenue-producing structure of the State.
For this purpose the act authorized the State of Minnesota to drain
the United States lands under those State laws which related to the
dramage of swamp and overflowed lands for agricultural purposes:

zAct of .Tune 17, 1902 (32 Sta’c 388) : L
3'8; 4855, 60th Cong., 1st sess., introduced February 8, 1908; by Senator Flint.  -See;-alss,

H. R. 16007, 59tk Cong., 1st sess., introduced March 1, 1906, by Representative.Steenerson.
~s.#%ee Annual Report for 1915 by the Commissioner Q_f;.._t\:he; General Land 21—33
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For the costs of such drainage operations the act expressly declined
to place any responsibility upon the United States; but in order to
assist the State, it provided a workable legal system, based on the
State’s tax collection law, through the operation of which, entirely
independently of the United States Treasury, the State might hope
to bereimbursed for its drainage expenditures. - To thisend the act
authorized the State to assess the drained lands, to impose liens
thereon, and to collect the charges due or to enforce them by State
- tax sales. :

These acts wereall to be performed in compliance with specific terms
of the Volstead Act and with such compatible parts of Minnesota’s -
then existing drainage and tax laws as the Volstead Act by general
reference adopted. In the case of entered lands, the liens were to be
collected from the homestead entryman, as if he were a private owner,
In the case of unentered lands or of entered lands becoming delinquent,

* the procedure was to be that of trying to find through tax sales some--

one who would pay the charges. The-delinquent lands were to: be

offered at public tix sale and $old t6 any quallﬁed purchaser Wlllmg’
to satisfy the liens and pay the purchase price of the lands to the Fed-
eral Government, together with its fees and commissions. If no such
purchasers appeared at the public sale, the State was'to “bid in” the
lands and hold them in the hope that some purchaser would appear to
satisfy the liens at private sale by the Stat
This procedure of “bidding in,” or sale, ‘of the Government lands
to the State did not mean that an actual sale occurred and that title
passed to the State. The State tax law in force in 1908, which undet
the rules concerning Federal reference statutes was the only tax law
adopted, subsequent amendments notwithstanding, did not permit the
State to acquire title to any tax-delinquent or unredeemed lands at
any time. However, even if the State law had authorized the for-
feiture of such lands to the State, that authorization would have been
of no effect as regards these United States lands, for it would have
been incompatible with the terms of the Volstead Act and therefore
would not have been adopted by the act, for the disposition of the pub-
lic domain lies within the exclusive jurisdiction of the Congress, and
“in'the Volstead Act the Congress contemplated and provided fortrans-
fer of the Government’s title in the encumbered lands by United
States patent only. Thistherefore no State law could change or affect. -
Accordingly, when United States lands-are bid in by the State and
held in the hope of assignment to some subsequent purchasel -at private
sale, their title does not go to the State but continues in the United
States regardless of the length of time during which the State may
have to hold the lands before a purchaser appears: When such a
purchaser does appear and meets the requirements, the title passes
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to him not out of the State by State tax deed but out of the United
States by United States patent,

The qualified individual satisfying the liens at the tax sales men-
tioned, whether public or private, is not a homestead entryman. He
does not act under the homestead law and is not subject to its require-
ments of residence and improvements, Seeking the lands under the
- quite different terms of the Volstead Act, he is a Volstead purchaser,
or Volstead entryman, and upon proof of satisfaction of the liens and
full cash payment for the lands he becomes entitled to recéive Volstead
patent, namely, United States patent issued under the terms of the Vol-
stead Act. A further important feature, frequently overlooked, is -
that as soon as the individual meets the statutory conditions the se-
curity right of the State matures, and the State becomes entitled to '
have the procedures which the Volstead Act authorized for its benefit
completed by United States issuance of Volstead patent to the Volstead
,purchaser

These two rights, When they rlpen, are ri O'hts to Volstead entry and
patent and not to komestead entry and patent. It results, therefore,
that they will except any lands to which they attach from withdrawal
from Volstead entry and patent but not from komestead entry and
patent. For it is a well-established rule that rights to a particular
form of disposition of public lands bar Withdra.Wal of the lands to
which they attach from that form of disposition but do not bar with-
drawal from any other form of disposition under the public-land laws.

This does not mean that Volstead entry was preferable to homestead
entry. From the State’s point of view, homestead entry of the as-
sessed lands was desirable, because in the entryman there would be a -
known debtor from whom the State might hope to collect the liens
without Tesort to tax sales and their uncertain outcome. But the fact
that homestead entry was desirable did not mean that the act gave the
State a right to it. Indeed, what the act was intended to provide was
a substitute for homestead entry, a right to the full operation of a pro-
cedure whereby in the person of a possible purchaser at tax sales a
substitute for a homestead entryman might be found when lands were
unentered or an existing entryman had defaulted. Hence, in the fage
of a withdrawal the State’s saving right is to the Volstead procedure,\
not to the procedure of homestead entry.

In the light of this exposmlon, it is pertinent now. to con51der in
what manner the act has been applied to the lands sought by Palm.
According to-the record, these tracts were assessed annually for
20. years, 1917-1936, for the construction of Judicial Ditch No. 63.
Being unentered and without anyone obligated to pay the liens, they
became delinquent and, on May 12, 1919, were offered at pubhc sale
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at Roseau, the county seat® There being no purchaser, the lands
were bid in by the State of Minnesota. Throughout the 26 years
since then they have been held by the State, awaiting settlement of
the liens by some Volstead purchaser from the State or by some
homestead entryman if one should appear while homestead entry
was still permitted. Despite the lapse of time, the title to the tracts
and therefore the control of them have remained in the United States,
in accordance with the legal principles explained above.
_On September 19, 1984, as has been seen, the Department, with 2
“view to restoration of the lands to tribal ownership, withdrew from
entry all the ceded lands that were unreserved and wunapproprigied,
- subject to existing valid rights. For 6 months it held that this
withdrawal barred homestead entry of the encumbered lands except
in the case of prior settlement, and on this ground the General
Land Office rejected Palm’s first application, G. L. O. 05688, for
homestead entry. It appears that in May 1934, Palm, having learned
from the Land Office that these lands were open to entry, went upon
the tracts and cleared 30 acres. But he did not live on them and he
did not file his application until October 2, 1984, 13 days after the
withdrawal. The Land Office held that for latk of residence he had
not made settlement and therefore had no right saving the lands from
the withdrawal.

"~ On March 13, 19385, however, the Department ruled that the:en-
cumbered lands were not withdrawn from homestead entry. Inter-
preting the liens as an appropriation by the State, it held that the
lands were not “unappropriated” and therefore were not withdrawn.
- Because of this, the Land Office on June 28, 1985, reinstated Palm’s

application, doing this of its own motion. Thereafter, Palm ex-
tended his improvements, clearing and cropping more land, building
4 small house and a barn, worth about $300, and paying some install-
ments due on the purchase price. Then, confronted with a State
ditch lien of nearly $900 on lands that were being sold for $218.86
and unable to pay such! a price for what in other locations would
have been a free homestead, Palm had to abandon his entry ¢ and
thereby forfeit the moneys which he had already paid.
Despite this second misfortune, Palm did not give up hope of
getting the land. Learning that the State might help him' to satisfy
_the ditch tax by making some adjustment, he wrote the Land Office
in March 1940 about refiling for part of the land. But now Palm
ran against a third snag. By this time the Land Office was question-
ing the ruling of March 1935, and while awaiting a new decision

s Roseau County auditor’s report, G. L. O. Mise. 863352, envelope 14 v '_ .
¢ Canceled March 8, 1940. sl
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it was suspending applications for homestead entry of the encum-
bered lands. For nearly a year, therefore, Palm delayed action.
But when by December 30, 1940, no new ruling had been made, he
filed the application in the present case, G. L. O 08365, for.second

homestead entry of part of his otiginal claim, namely, 91.09 acres. - -

instead of the 171.09 first entered.

. Having suspended such applications, the Land Office at first took
no action on Palm’s new papers. Then, late in 1941, the 1935 ruling
not yet having been revoked, the Land Office took up the case. It
ascertained from the Roseau County auditor the amount of the liens -
and notified Palm.of the sums to be paid. Further, at Palm’s re-
quest it gave him successively three 60-day extensions of time for
payment in order that he might conduct and complete his negotiations
for satisfaction of the liens. “On.Juné 10, 1942, Palm wrote that -
he had “taken care of the taxes” and later sent the aunditor’s state-
ment of August 2, 1942, certifying that there were no existing tax liens.

. On August 12, 1942, the Department’s new ruling was handed down
in the Solicitor’s opinion of that date.” Its interpretation of the
Volstead Act has been outlined above in this decision. In pursuance
thereof, the Department- overruled the administrative holding of
March 18, 1935. It ruled that the encumbered ceded lands were
eﬁectlvely ‘withdrawn from homestead entry. It considered that the
liens were not an appropriation by the State and that while the act
gave the State a right to see United States patent issue to whoever
should fulfill the Volstead conditions, it did not give the State a
right to the continuance of homestead entry. Thereafter, on Novem-
ber 26, 1942, the Land Office rejected Palm’s application for second
entry, thus disappointing his hopes for the fourth time. Its deci-
"“sion, recapitilated above; lield, first, that despite the county auditor’s
certificate to the contrary the liens on Palm’s claim still existed ; and,

" second, that Palm’s application for homestead entry of the with-

drawn and encumbered lands must be rejected in view of the new
ruling that withdrawal bars homestead entry of the encumbered
. lands although not barring their entry under the Volstead Act.

As concerns the conclusion that the liens still exist on Palm’s claim,
the following facts should be noted: It will be recalled that, as above
explained, the “sale” of these United States tracts to the State for
delinquent drainage charges did not pass their title to the State in

-1919 or at any other time. It appears, however, that the legal prin-
ciples which have been seen above to preclude the State’s appro-
priation of these lands have of late been wholly overlooked in

Minnesota and an appropmatlon of the lands by the State declared

1 Suprao, footnote 1.
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In opinions of January 13 and 26, 1938, the Minnesota attorney gen-
eral held that these United States lands had been forfelted to the
State.

Since valid forfelture involves cancellation of all back taxes and
unextended liens for special assessments of all kinds, it was to be ex-
pected that in pursuance of the attorney general’s opinion the apprg-
priate county officers would note the alleged forfeiture on their books
and cancel the liens of record. This some of the counties did, notably
Lake of the Woods County.” Roseau County, however, for reasons
that do not appear, has not followed the attorney general’s opinion.
The correspondence with the Roseau County auditor clearly indicates
that in 1941 and 1942 the liens on the lands in this case were being
carried on the county books as quick liens. Mad the county con-
sidered the liens as having been extinguished by an alleged forfeiture,
the auditor would have been obliged to report those facts. He could
not have written such a letter as that of October 27, 1941, presenting
an itemized statement covering 20 years and telling the Land Office that
at that writing the liens and fees amounted to $494.96 and on December
1 would be $544.34. Nor would the Land Office then have required
Palm to pay the liens and given him three separate 60-day extensions
of time in order to negotmte with the county board for their adjust-
ment.2

As to those negotiations, the correspondence of record shows con-
clusively that with the help of a lawyer friend, Mr. H. C. Engebretson
of Roseau, Palm petitioned the county .board for an adjustment and
that it was as a result of those efforts that Palm was able to write on
June 10, 1942, that he had “taken care of the taxes” and later to submit
the audltor s statement of August 5, 1942, certifying that there were -

- no'tax Hens existing against these lands

It is clear, therefore, that in its first conclusion the Land Office de-
cision dlsregarded facts that were of record and made a wholly un]ustl-
fied statement when, in referring to the mformatlon glven in the
auditor’s certificate, it said:

* * * This information was based on the erronecous eniries on the 00unty
books to the effect that lands assessed or sold for drainage charges under the act
of May 20, 1908, have been forfeited to the State for nonpayment of -drainage
taxes and by such forfeiture have been cleared of liens.  *  * * the liens
am‘smg under the Volstead Act of May 20, 1908, 8till ewist. [Italics supplied.]

8 Por brief digests of these opinions see Mason s Minnesota Statutes 1927 vol. 3, 1940
Supp., see, 5620131, (footnotes).

° See auditor’s letter of July 10, 1941, to G. T.. 0. in G. L. O. 08254 ; also appearing as
appendix III in Solicitor's opinion of August 12, 1942, 58 I. D. 65.

10 For: these extensions see G. L. O, letters of December 22, 1941, March 11 and May
29, 1942 in thls file (G. L. O. 08365) .
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The sole conclusion warranted by the record is that no forfeiture was
noted on the Roseau County books, that the liens were carried there
until through Palm’s efforts they were wiped out, and that the audltor S
certificate is correct in stating that the liens do not exist.** -

The second conclusion likewise was erroneous. In part, it says of
Palm’s lands, assuming them to be lien burdened, they “were no
longer subject to homestead entry but * * * they may be entered
under the Volstead Act.” This, of course, is to say that Palm’s lands
may be entered by one who performs the conditions of the Volstead
Act, showing settlement of liens and paying the whole purchase price.
Tu effect, Palm himself meets these-conditions. He has negotiated a
settlement of the liens, he has submitted proof thereof, and he has
- offered the full purchase price to the Land Office.* Thus, although
nominally an applicant for homestead entry, Palm is really on the
point of completing what is requlred of an apphcant for Volstead
entry. In such circumstances, it is hard to see in what essentials he
differs from a Volstead applicant or why he should not.be entitled

~ to receive Volstead patent to the land. This possﬂolhty, however,

the Land Office did not consider. Failing to recognize that the liens
had been extinguished in fact, its decision necessarily failed to take
account of the fact that this release of the lands resulted from Palm’s
negotiations with the county board, that the transaction was the
equivalent of a tax sale; and that upon tender 'of the full purchase
price Palm would have met the Volstead conditions and would have
become entitled to make Volstead entry of the withdrawn lands.
Nor did the decision give heed to the State’s rights in the premises.
It adjudicated the case as if the sole question to be considered was the
- right of an individual to' make homestead entry. Yet, as the Depart-
‘ment pointed out at some length in the opinion of August 12, 1942,
the Volstéad system although serving the individual was designed
primarily in the interést of the State, and the State’s interest is as
much bound up in the demand right of the Volstead applicant to the
issuance of United States patent as in its own privilege right to con-
duct.a drainage operation, impose a lien, or hold a tax sale unhindered
by the United States Government. Accordmgly, to the State as well
as to the Volstead applicant, the Act gives a right to expect United
States disposition of the lands by Volstead patent when the statutory
conditions are met. :
‘This right of the State is always to be borne in mind and requlres
examination here. In thls case the tracts sought are among those

. ®1In this connection it will be noted that the auditor’s certificate submitted by Palm
with his appeal stated, “full payment has been made of the amount heretofore levied,” ete.
12 See létter of October 28, 1943, G. L. 0. 08365. :
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lands the drainage of which is generally recognized to have been faulty
and unsuccessful and most of which in consequence have lain idle and
unsought through the years, the liens meanwhile, however, mounting
to figures out of all proportion to the value of the lands and presenting -
an ever higher and more effective barrier to private ownership of the
lands, as well as to reimbursement of the original assessments. It is
not. surprising, therefore, that from time to time vis-d-vis particular
applicants the State should have been Wllllng to adjust liens, by reduc-
tion or even complete extinguishment, in order that it might finally
secure those tax-paying owners whom the Volstead Act was designed
to find. Particularly is it not surprising that it should have been
willing to do this in the case of Palm, Palm the only person ever to
have applied for these tracts in the 29 years since they were first
assessed. _ '
* In the Department’s view, such adjustments are not incompatible
with the Volstead Act and do not diminish the State’s rights there-
" under. Nor does-the degree of concession which the State deems ap-
propriate in particular circumstances seem to be a matter of Federal
. concern. - In Palm’s case, the State has completely released the lands
from the liens. The papers filed with the Land Office do not give the
details or the terms, but the county auditor’s “Certificate Releasing
Ditch Liens,” filed with Palm’s appeal to the Department and quoted
on page 71 hereof, states that full payment has been made of the assess-.
ments and that in consideration of such payment the lands are released
from the liens. It would appear that this formal statement of pay-
nent can be accepted without question by the Federal Government,
made as it is under the seal of a responsible Minnesota, official. Accord- .
ingly, the liens having beeén settled, proof of payment having been
made, and the whole purchase price due having been offered by Palm,
the Department considers that the statutory condltlons have been met,
that the State’s Volstead right has matured with Palm’s, and that the
Government is obligated to issue United States patent to Palm upon
his payment of the total purchase money due and the drainage survey.
charge of 3 cents per acre required by section 8 of the Volstead Act.
Tn connection with the balance now due from Palm, account will be
taken of the following facts:
1. The Land Office letter of June 28, 1935, reinstated . Pahn s first
application, G. L. O. 05633, and related to the following subdivisions
and acreage: ’ .

T. 159 N., R. 40 W., 5th P. M., o ~ deres

sec. 27 Bi4SE1Y _ ‘ . 80
SW1,8E1, o .40
lot 3 51,09

Total v : . 171.09
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For this acreage the letter requested Palm to make payments as
follows:

Fees $10
Commisgsion : . 4
‘ ) —= $14.00
Lot 3, excess of 11.09 acres @ $1.25 13.86
Total__. » . 21.86

Palm complied with the request and paid the full sum on August 2,
1985. When making the instant second entry, G. L. O. 08365, on
December 30, 1940, Palm applied for only 91.09 acres, dropping the
80 acres in E14SE1/ but retaining the other subdivisions above de- -
scribed, including the excess acreage in lot 3, for which he has already
paid the full purchase price of $18.86. The Indians, having received
credit for this payment, are not entitled to be paid for the excess a
second time. Accordingly, Palm is not to be charged for the 11.09
acres in lot 8 in connection with this second entry. :

2. Land Office letters of August 1, 1939, and November 24, 1939, give
the impression that Palm paid a considerable additional sum on ac-
count of the total purchase-price of $213.86, for they state the balance
due as of those dates to be $128.31 and 52 cents interest.. If this figure
prove to have been correct, any installments paid by Palm in 1936
and 1937 on his first entry should, like the sum for the excess acreage,
be credited to his second entry. The amounts paid will be verified in
the customary manner and also by consultation with the Indian Office.

3. Pa,yments made by Palm in connection with his current apphca-

tion are noted in his letters as follows:

. December 26, 1940 §7. 00
June 10, 1942 : i 20. 00
August 6, 1942 ' 2.77

Motal _ , 29.77 .

4. Palm has, therefore, paid fees and commissions on both applica-
tions. The total paid exceeds the total due on the current application.
The excess is to be credited to Palm on account of the purchase.price.

5. There are discrepancies between the Commissioner’s letters of
November 14, 1941, and July 10, 1942, regarding the amount of the
purchase price.

The Commissioner will ascertain what other payments, if any, have
been made by Palm on account of the purchase price and will deduct
their total also from the total purchase price due from Palm. He
will notify Palm of the total cash payment to be made and of the
perlod within which it must be made to entitle Palm to a patent
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" The Commissioner’s decision is reversed, and United States patent
will issue to appellant upon his compliance in full with the Com-
missioner’s notice above described. :
Oscar L. CrarMax,

. Assistant Secretary.

LOYAL N. MASSEY
LEONA MASSEY

A-23861 : Decided July 84, 1945
Enlarged-i{omestead Entry—Desert-Land Entry—Withdrawals.

Desert-land and enlarged-homestead entriés cannot be allowed on land with-
drawn as a game refuge by an Executive order which reserved the land
for the conservation and development of natural wildlife resources and.
for the protection and improvement of public grazing lands and natural
forage resources. The /wit'hdrawn land has been segregated from the
public domain and is not subject to private acquisition under the public-
land laws, .

APPEAL FROM THE GENERAL LAND QFFICE

" Loyal N. Massey and Leona Massey, his wife, both of Salt Lake
City, have appealed from a decision of the Assistant Commissiener of
the General Land Office which, on March 8, 1944, affirmed the regis-
ter’s rejection of their applications, Carson City 021709 and 021730,
filed September 30 and October 4, 1943, for enlarged-homestead entry
and desert-land entry, respectively. The lands sought are described
as follows:

Carson City 021709, Loyal N. Massey, enlarged homestead,
T. 17 8., R. 59 E.,, M. D. M,, Nevada, sec. 32, B14SWi;, Wi,8B1,;
T. 18 8., R. 59 K, sec. 5, W14NE1,, B1%LNWI4 ; i
320.76 acres. ‘
Carson City 021730, Leona Massey, desert entry,
T, 18 8., R. 59 E., M. D. M., Nevada, sec. 5, SBYNE;, SE} ; sec. 4,
W%L8Wli, NESWIL
320 acres. )
All are included within Nevada Grazing District No. 5,:established *
November 8, 1936, and also within the Desert Game Range estab-
lished * May 20, 1936, having been added thereto on August 4, 1943.2
Under section 1 of the Taylor Grazing Act of June 28, 1934 (48
1 Departmental order, 1 F. R. 1748,
2 Executive Order No. 7373, 1 F. R. 427, issued in pursuance of the President’s authority
under the Constitution, and the act of June 25, 191G (36 Stat. 847), as amended by the

act of August 24, 1912 (37 Stat. 497; 43 U. 8. C. secs. 141-142), .
3 Public. Land Order No. 156. (See 8 F. R. 11224 and G. L. 0. Misc. 1644535.)
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Stat. 1269), these lands, being included within a grazing district,

were withdrawn from all forms of disposal. However, if not other-

wise reserved, they could be restored to entry upon appropriate classi-

fication under applicable public-land laws in accordance with section

7 of that act, as amended by the act of June 26, 1936 (49 Stat. 1976;

43 U. 8. C. sec. 8315f). The register, finding that the tracts were
otherwise withdrawn and reserved by their addition to the Desert .
Game Range above mentioned, held both applications for rejection

in notices dated September 30 and October 4, 1943, respectively.

A letter from Mr. Massey to the United States Iand office'in Carson
~ City, dated October 25, 1943, and filed November 8, 1943, has been
treated as an mformal appeal to ‘the Commlssmner for both Mr.
Massey and his wife. - This appeal stated that Massey had spent con-
siderable time and money investigating the agricultural possibilities
.of these lands. He was convinced of the superlative agri-
-cultural character of their soils, of the certain presence of pump water,
and of the probable presence of artesian water. In effect, Massey
asked permission to drill to establish the soundness of his contention
that ample water would be found at reasonable depth for development,
- at reasonable cost. He also stated that these lands, being without
surface water, were useless both for grazing and for wildlife at any
period of the year but that cultivation of them would attract wildlife.
Such cultivation would also greatly aid in the prosecution of the war,
supplying local produce to Las Vegas and the surrounding country
and thus effecting large savings in the gas, oil, rubber, trucking equip-
ment, shipping charges, and manpower now required by the long haul
of 90 percent of the supplies needed by Las Vegas. Implicitly, the ap-
peal sought elimination of these tracts from the Desert Game Range
withdrawal in order that appellants might have a home and an enter-
prlse to which their two sons and their son-in-law, all three now in
service, might return at the end of the war.

Massey further stated that the Refuge Manager of the Desert Game
Refuge shared all his views concerning the lands, and he enclosed a
copy of the manager’s letter of October 23, 1943, to the Regional
Director of the Fish and Wildlife Service in Portland Oregon, about
these lands. This pointed out that the lands bought were part of
1,000 acres of old lake-bottom land not being utilized by wildlife.
This land, it seemed to him, would be suitable for farming, provided
water could be made available, and small irrigated farms; so much
needed here, would greatly increase the value of the area for wildlife,
particularly upland game birds. The Refuge Manager suggested ex-
amination of the soils and of the water possibilities with a view to a
~ farming use of the suitable tracts. His suggestions, he said, had the

endorsement of the Grazing Service.

v
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On March 3, 1944, the Assistant Commissioner of the General Land
Office affirmed the register’s decisions rejecting the applications, point-
ing out that because of the game-rangé withdrawal the lands were not
subject to either type of entry and holding that nothing in the appeals
warranted disturbing the register’s decision. On March 22,1944, Mr.
and Mrs. Massey filed with the Départment a letter which: has been
treated as an informal appeal to the Secretary. This appeal repeats
‘the arguments of the letter of October 25, 1943, set forth above and
requests time for appellants to obtain for the “land department” the
information which “the game departmert and the grazing -depart-
ment” can give in favor of the farming use of-the lands. y

It is to be-noted that the agencies here referred to as “departments”
* are not “departments” but only subordinate units of the Department,
of the Interior. They function under the direction of the Secretary
‘of the Interior, reporting to him and furnishing him whatever special
‘information and advice they have concerning the matters with which
he has to deal. Their special knowledge is available also to any
‘departmental unit that may require it. - In this case, the Secretary
and the General Land Office are already acquainted with the facts con-
‘cerning this land and with . the official opinion of the agencies con-
cerned with it, in particular that of the Fish and Wildlife Service.
It is, therefore, unnecessary for appellants to try to obtain informa-
tion for the benefit of the Land Office and to be allowed time to do so. *

As regards appellants’ requests, the Department finds. that, consid-
‘erations of both policy and law. preclude élimination of these lands
_ from the game range. The Fish and Wildlife Service does not ap-

‘prove the Refuge Manager’s recommendation to the Regional Direc-
tor. The Service points out thit the special farming development
Jproposed is not only very uncertain of success but would threaten the
conservation of the big game population of the range and be contrary
to the administrative policy of the _Sérviée for range management.
The area in question has been withdrawn especially to preserve the
hereditary habitat of one of the largest remaining herds of Nelson’s
mountain sheep, “Big Horn Sheep,” and to encourage reintroduction
‘of the deer and the antelope which once occupied parts of this region.
‘Further, the townships embracing the tracks here sought are part of'
one of the most vital lambing grounds in the entire game range and
should be reserved for that use by the mountain’sheep. In addition,,
‘these lands are within the boundaries of Nevada Grazing District No..
5 and are subject to livestock grazing u‘ndér‘_?the ‘supervision and.
administration of the Grazing Servide. ' S ’
It follows that in the development of the range the springs and'’
‘water resources found on it must be reserved for both wildlife and.
~the livestock foraging on it. Certain necessary spri‘ngzsrzandz-;wate-’ra



&4 DECISIONY OF THE DEPARTMENT OF THE INTERIOR [59 I.D.

rights the Fish and Wildlife Service holds under purchase contract,
‘and the present headquarters of the Desert Game Range at Corn
Creek has an artesian well and a good spring. There is no assurance,
however, that the underground waters here could supply both the
needs of the headquarters and the additional demands which would be
imposed by agricultural enterprises in the interior basin of the range.
Indeed, the Service is apprehensive that any such development here
would Wreck the flow of the water supply which is so indispensable
to the range administration. In such circumstances, suspension of
the withdrawal for appellants’ purpose could not be other than con-
trary to public interests.
But even if there were an ample and assured water supply, the law
does not permit approval of appellants’ proposal for an agricultural .
development in the interior basin of the range, and the Secretary is
without legal authomty to dispose of the range lands. This appears -
from the terms of, Executive Order No. 7373 establishing the Desert
Game Range.* By that order the lands described and those subse-
* quently added were withdrawn from disposal and “reserved and set
. apart for the conservation and development of natural wildlife

resources and for the protection and improvement of pubhc grazing
lands and natural forage resources.”

In its relation to conservation and wildlife, the range was placed
" under the joint jurisdiction of the Secretaries of the Interior and
Agriculture. In itsrelation to the public grazing lands to be included
within the range and to their natural forage resources, the range was
to be under the exclusive jurisdiction of the Secretary of the Interior
if and when said lands should be included within a grazing district
duly estabhshed under the Taylor ‘Grazing Act. But those lands
within the range which had been or might be purchased by the United
States for the use of the Secretary of Agriculture for conservation of
migratory birds or other wildlife were:to be under the exclusive admin-
istration of the Secretary of Agriculture.®
The order also restricted the use of the natural forage resources of

the range. It directed that these should be utilized, first to sustain
in healthy condition a maximum of 1,800 animals of a primary species,
namely, Nelson’s mountain sheep, and then to sustain such members
of nonpredatory secondary species as might be necéssary for balanced
~ wildlife population; but in‘no case was the consumptlon of forage

by the combined wildlife populatlons to be allowed to increase the
burden of the range dedicated to the primary species.. After satisfac-
thIl of the needs of the primary and the secondary species, then and

4 Supra footnote 2,
5 For the statutory authority for the administration of the Desert Game Range, see

the appendix hereto,
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only then were the forage resources of those lands within the f)reserve,
which had been public grazing lands and were included or to be
included within a Taylor Act grazing district, to be available for
livestock grazing under rules and regulations promulgated by the
Secretary of the Interior in pursuance of the Taylor Grazing Act. As
for those lands within the range which were purchased for wildlife
conservation, although these were not to be included within a grazing
district, their forage resources might nevertheless be utilized for
public grazing purposes to such degree as the Secretary of Agri-
culture might determine to be compatlble with the purposes of their
“acquisition.

A further point to be noted-is that this order amended Executive
Order No. 6910 mentioned in section 7 of the Taylor Act by specifically
excluding the lands of the game preserve from the operation of the
directives of that order for classification and other purposes.

‘From all these considerations, it is clear that the reservations de-
scribed have effectively segregated the game-preserve lands from the
public lands, the words “public lands” being the words habitually
used in our legislation to describe such lands as are subject to sale or
other disposal under general laws, and have appropriated them to a
special purpose wholly incompatible with that of final disposal under

_the public-land laws. The reservations have, therefore, freed the
lands from the operation and demands of the public-land laws and
have made them the absolute property of the Government, no longer
subject to private acquisition. For the Supreme Court has long held
that once lands are legally appropriated to some purpose they, from
that moment, become severed from the mass of public lands, passing
out of the control of the General Land Office and remaining beyond
it unless in some lawful manner they are returned to its jurisdiction.
In United States v. Minnesota, 270 U. 8. 181, 206 (1926) Mr J ustlce
Van Devanter summarized the rule as follows

* #*. *% Jands which have been appropriated or reserved for a lawful phrpbsé
are not public and are to be regarded as impliedly excepted from subsequent laws,
grants and disposals which do not specially disclose a purpose to include them.
See, also, Wilcoa v. Jackson, 13 Pet. 498, 518 (1839) ; Seott v. Carew,
196 U. 8. 100, 111 (1905) ;:Leavenworth, ete., B. B. Co.v. United States,
92 U. 8. 738, 745 (1875); Van Lear. E‘zsele 126 Fed. 823, 825 (1903).

It is also clear that the jurisdiction conferred on the Secretary of
the Interior is for a limited purpose only, namely, the administration
and protection of the forage resources of the lands and of the use
thereof.* In no sense does it constitute a return of the lands to the

--¢This is true both of the jurisdiction conferred on the Secretary of ‘the Interior by the
order creating the ramnge and of that conferred on bhim by Reorganization Plan No. II
is explamed in the appendix hereto.

,
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Secretary’s jurisdiction for purposes of general control and final dis-
posal. The lands, accordingly, are still reserved and are not subject
to classification and restoration to entry under section 7 of the Taylor
‘Grazing Act or to alienation under the public-land laws..

- Finally, it is to be emphasnzed that the lands of the preserve, unlike
other lands in Nevada Grazing District No. 5, within which the
-preserve was included on.November 8, 1936, are encumbered by the
unlimited usufructnary right created in»the Government as above
described, namely, the right to have and.enjoy all -the fruits and
produce of said lands. This fact alone would be sufficient to prevent.
the Secretary from restoring the lands for disposal under section 7,
Aor there is no “applicable” public-land law authorizing the Secretary
to patent lands ‘the usufruct of which remains in the Government.
See Dean Willawrd, Pulsipher, A. 22491 (Carson City 020806), Decem-
ber 14, 1940 (unreported). :

Accordlngly, the Commlssmner s decision i is affirmed.

Osoar L. CHAPMAN, ‘
Assistant Secretary.

‘ArpenpIx TO THE DrparTMENTAL Drciston ixv Lovar ano Liowa.
+ Massuy, A-23861, Carson Ciry 021709 anp 021730, IN Ru THE AD-
MINISTRATION OF THE DESERT GaMe RANGE N NEVADA

~ The statutory authority for the admmlstratlon of the Desert Game
Range in Nevada created by Executive Order No. 7378 of May 20,
1986 (1 F. R: 427), as that authority was distributed between May 20,.
1936 and July 1, 1939, is as follows:

= N For a,dmlmstratmn by the Secretary of the Interior of that:

part of the range consisting of the public grazmo lands for the con-
servation of wildlife in connection with grazing districts, see the-
‘Taylor Grazing Act of June 28, 1934 (48 Stat. 1269; 43 U. 8. C., 1934
ed., sec. 315-et.seq.). : ,
In ‘this ¢onnection, see Secretary of the Interior file 2-185 (part 4) .
f01 Jetters-as follows: ' February 20, 1935, Secretary to Chairman:
Robertson of House Committee on Conservation of Wildlife Re-
sources; March: 2,71985, Secretary to Representative Isabella Green-
way ; March 2, 1985, Secretary to the Governor of Oregon. See, also,.
file 2-147 (part 1), Secretary’s letters of December 10, 1934, concern--
ing the Denver conferences of February 11-16, 1935, on the adminis:
tration of the Taylor Grazing Act in its several aspects.

. 2.~ For administration by the Secretary of Agriculture of that part,
of the range consisting of lands purchased for the use of the Depart--
ment of Agriculture for wildlife conservation purposes, seethe Migra-.
fory Bird Conservatmn Act of February 18, 1929, in particular sec-
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:tlons 6 and 10 (45 Stat. 1223, 1224; 16 U. S. C., 7934 ed., secs. 715—

T15r, especially sections 715e and 7 151) ; Agmcultural Appropl iation
Act of May 17,1935 (49 Stat. 247, 270), appropriation for the Bureau -
of Biological Survey for maintenance of mammal and bird reserva-
tions and for maintenance of game introduced into suitable localities
on public lands under supervision of the Biological Survey; and a
similar provision in the Agricultural Appropriation Act of June 4,
1936 (49 Stat. 1421, 1446), and subsequent Agricultural Appropma-
Htion Acts in 1937, 1938 and 1939, '

3. For admlmstratlon. of the whole range by the Secretary of the

Interior alone since June 30, 1939, see the President’s Reorganization

Plan No. II, effective July 1, 1939, under 5 U. 8. C., 1940 ed., sec.
.133s.  This by section 4 (F) transferred the Burean ‘of Biological

- Survey to the Department of the Interior. It also transferred to the
Secretary of the Interior all the functions of the Secretary of Agri-
culture relating to the conservation of wildlife, game, and migra-
tory birds under the statutes above cited. By section 4 (E) the
Bureau of Fisheries was transferred from Commerce to Interior, and
later on the Biological Survey and Fisheries were combined to func-
tion as the Fish rLndl Wildlife Service of the Department of the
Interior. ‘ _

4. After 1939, the annual appropriation for maintenance of mam-
mal and bird reservations was made in the Interior Department Ap-
propriation Acts. See Interior Department Appropriation: Act of
June 18, 1940 (54 Stat. 406, 458), and subsequent such acts.

. 5. Further, it is to be noted that in 16 U. S. C. sec. 715-¢ef seq., the
1940 edition of the U. S. Code substitutes Department and Secretary
‘of the Interior for. Depcwtment and Secretary of Agriculture wherever
‘the latter terms occur in the same title and sections of the 1984 edi-
tion of the Code, thus creating an erroneous impression concerning
“the original content of the Migratory Bird Conservatlon Act of
February 18,1929 (45 Stat. 1292).

INVENTION OF A SINGLE- OR MULTIPLE-]jRUM HOIST

Date of Inventlon—Order No. 1763—Genelal Scope of’ Ilmployee $ Govelm
mental Duties.

An mve_ntmn, the- utility of which was.visualized in 1987 but which was not
completely conceived until 1945, was made after the issuance of Depart-

. mental Order No. 1763 of Noveinber 17, 1942, and is subject to- its provisions.
A mining engineer, whose duties include the solution of engineering prob-
lems affecting mine productlon, is engaged in research or investigation,
" within the meaning of Ordel No. 1763 :

939340—52——10
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‘The invention of a Drum Hoist which will increase mining efficiency, made
by an engineer assigned to engage in research upon the subject in the
course of his investigations, is relevant to the general field of his duties,
and is required to be assigned to the Government.

M-34149 | | Avcusr 9, 1945,

THE SECRETARY OF THE INTERIOR,

My Drar MRr. SecreTarYy: My opinion has been requested concern-
ing the relative rights of the Government and the inventor in a Single-
or Multiple-Drum Hoist invented by Edward F. Courtney, an
- engineer employed in the Mineral Production Security Division of the
Bureau of Mines at the time of his invention.

Mr. Courtney states that he visualized the utility of a h(_)lSt that
could be dismantled and transported in sections in 1937, when he was
employed in private industry, and discussed it with his wife and
brother at various times. There does not appear, however; to have
been a complete conception of all the details of his invention until
sometime in 1945, when Mr. Courtney was working for the Mineral’
Production: Security Division. The first sketch of the invention
was made in April 1945, and the first written description is dated
May 2,1945. Accordingly, under the rules set forth in opinion dated
March 81, 1943, 58 1. D. 374, the invention was made after November
17, 1942, and ownership of the invention is to be, determined under
Departmental Order No. 1768 of that date.

The invention report recited numerous objects of the 1nvent10n, the
most important of which may be summarized in Mr. Courtney’s words,
“a, hoist of sectional construction of individual sections that can be
dismantled without danger of dirt or other foreign matter entering
the working parts, and which permits of easy transportatlon, repair,
or assembly »o

As a mining engineer in the Mineral Produetion Security Division,
Mzr. Courtney’s duties required him to inspect mines from which min-
erals vital to war production were extracted, and to suggest means for
increasing the productivity of the mines, as well as for decreasing
operating hazards and for affording protection against sabotage.
Usually the means suggested were well-established mining techniques,
but if a new problem arose, Mr. Courtney was expected to use his in-
‘genuity to find a solution. His invention dppears to be especially
adapted to the problem of getting slusher hoists into and out of stopes
through small-sized manways and chutes, one that he frequently en-
countered in the course of his inspections. As stated in opinion of
September 19, 1944, 58 I. D. 738:

If an employee’s duties, either as described in: his job sheet or as assigned by
his supervisors, involve the appheanon of known principles to practical prob-
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lems and such existing s()lutions as may be known to the employee are unsat-

isfactory, and if in these circumstances good craftsmanship and professional

competence Tequire the employee to engage in research or investigation in an

attempt to reach an adequate solution, an employee given such an assignment

is considered to be engaged in research or investigation.

Examining Mr. Courtney’s duties in the light of this statement, they
included research and investigation. The details of the invention were
developed in Mr. Courtney’s mind during the course of his assigned
research and investigation, and the device was clearly relevant to the.
field of his assigned duties. Accordingly, the invention was made
within the general scope of Mr. Courtney’s governmental duties, as
defined in Order No. 1763, and is required to be assigned to the Gov-
ernment. It is, therefore, unnecessary to determine whether the in-
vention was substantially made or developed on Government time,
with Government facilities or financing, or with the aid of Government
_ information not availableto the public. '

‘ \

Fowrer HarPER,
. ‘Solicitor.
Approved : :
Micmaen W. STraUS,
Assistant Secretary.

INVENTION OF PERFORATED CONCRETE FORM LINER

Date of Invention—Order No. 1763—Analysis of Inventors Duties—
“Substantial.”

An invention, the possibilities of which were considered in 1940 but which
was not disclosed to others or reduced to practice until November 1944,
is subject to Departmental Order No. 1763 of November 17, 1942,

Research and investigation form part of the duties of a construction engineer
who is required to give advice upon “improvements in construction planty to
obtain greater efficiency of operation.”

An inventor whose duties include research and investigation into more effi-
cient construction methods at the dam where he is employed, who invents
a method for producing a better surfaced concrete for use at the dam, is
required to assign his invention to the Government under Order No. 1763.

An invention is required to be assigned ‘to the Government if it is substantially
developed on Government time, using Government facilities.

M-34150 - o Avucust 13 1945,

THE SECRETARY OF THE INTERIOR.

My Dzar Mg. Secrerary : My opinion has been requested concern-
ing the relative rights of the Government and the inventor in a
Perforated Concrete Form Liner invented by Donald S. Walter, em-
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ployed by the Bureau of Reclamatlon as assistant construction engi-
‘neer at the Anderson Ranch Dam, Anderson Dam, Idaho.

In his invention report Mr. Walter says: “Although the inventor
has considered the possibilities of a perforated form liner for con-
crete since October 1940, it was not until November 7, 1944, that
the idea was actually tried out.” It would thus seem that Mr
Walter’s invention existed as an inchoate idea rather than a complete
conception until November 1944. But even assuming that he had
+his device completely in mind as early as 1940, Mr. Walter did not

-~ disclose it to others until November 1, 1944, reduce it to practice until
November 7, 1944, or prepare a written descrlp’mon until February
5, 1945, Accordingly, rights in the invention must be determined
under Departmental Order No. 1763 of November 17, 1942.  As stated
in opinion M-83699 of J uly 14, 1944 : '

# # x for the order not to apply, the date of an invention prior to Novem-
ber 17, 1942, must be capable of proof by demonstrable overt action on the

part of the inventor, such as disclosure, either orally or in writing, or the
preparation. of working drawings or a model -that can be dated in some

way.. ¥ * *

Tested under this rule, the Perforated Form Liner was “made” after
the effective date of the order.

Section 2 (a) of the order provides that an invention will be con-
sidered within the general scope of an employee’s governmental duties,
and requlred to be assigned to the Government— ‘

» L ) (1) whenever his duties include research or investigation, or the
supervision of research .or investigation, and the invention arose in-the course
of such research or investigation and is relevant to the general fleld of an inquiry
to which the employee was assigned, or (2) whenever the invention was in sub-
stantial degree made or developed: through the use of Government facilities
or ﬁnancmg, or on Government time, or-through:the aid of Government informa-

_tion not avallable to the publie,

As assistant construction engineer at the Anderson Ranch Dam,
Mr. Walter is required to “perform difficult and responsible profes-
sional work as engineer in responsible charge of all field opera-
tions * * * “which will inchide checking -for efficient methods
of operations used by the contractor,” and serves “in an advisory .
capacity to the contractotr’s Project Manager on improvements in con-
struction plant to- obtain greater efficiency of operation.” Thus it
will be seen that one of Mr. Walter’s specific duties is to ascertain
that -the most efficient construction methods are used at the dam.
These responsible engineering duties call for research and investiga~
tion when necessary to devise better means of performing the con-
‘struction work of which he is in charge. (See opinions of Septem-
ber 19, 1944, 58 1. D. 738, ahd M-83877, December 27, 1944.)
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The need for improving the quality of surface concrete cast against

water-tight forms was well known to construction engmeers, the ab-
sorptive form linings in current use being unsatisfactory in many
respects. In view of the importance of devising a method for ob-
taining a void-free dense surfaced concrete, resistant against freezing
and thawing, for use in the tunnels and spillways of dams, the research
connected with the reported invention was a part of Mr. Walter’s
duties. That the invention was regarded by Bureau of Reclamation
officials and Mr. Walter’s fellow employees as arising in connection
with his duties is indicated by the fact that it is the subject of three
official Bureau of Reclamation reports: Field Inspection Report No.
19, “Concrete Control, Anderson Ranch Dam, Idaho,” by L. H. Tut-
hill, dated December 6, 1944 ; “Perforated Plywood Experiments,” by
Mr. Walter, dated February 5, 1945, revised March 27, 1945; and
“Progress Report of Experlmental Tests with Perforated. Plywood >
by L. P. Witte, dated May 3, 1945. Inasmuch as the invention was
the direct and sought-after result of Mr. Walter’s research, there can
be no question concerning its relevance to his work. _
. It must, therefore, be concluded that the invention arose within
the general scope of Mr. Walter’s governmental duties under the first
deﬁm’mon quoted above, and is requu'ed to be assigned to the
Government.

- This conclusion is strengthened by the fact that the invention was
substantially made and developed on Government time, using Govern-
ment facilities and financing. It was only an inchoate idea on Novem-
ber 1, 1944, when Mr. Walter disclosed it to two fellow engineers,
’\Iessrs Bllhngs and Houk. It was tested at the dam on November
7, and the results were observed by the two engineers to whom the
original idea was disclosed. Government facilities used for mixing
and placing the concrete included a concrete mixing plant and an
electric vibrator. Much of the important developmental work ap-
pears to have been done on Government time. Thus, the fact that
the invention was substantially made and developed on Government
time, using Government facilities, is a further reason for holding that
this invention is reqmred to be assigned to the Government.

Fowrer Harper,
Solicitor.
© Approved: ’
’ Micmarn W. StrAUS,
Assistant Secretary.
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COSTS OF SUBJUGATION WORK ON SALT RIVER INDIAN IRRIGA-
. TION PROJECT AS DEFERABLE CONSTRUCTION COSTS UNDER
THE LEAVITT ACT OF JULY 1, 1932

Indian Irrigation Projects—Subjugation Work on Salt River Project—
‘Construction Costs—Deferment Under Leavitt Act.

The appropriation of $30,000 for “construction, repair, and rehabilitation” on
the Salt River project made by the act of Jtlne_‘ 28, 1944 (58 Stat. 463, 476),
may be used for subjugation of Indian lands under the project. In view
of the legislative history of this item, the general practice in recent years
in performing subjugation work on Indian projects, and the somewhat

" artificial character of the distinetion between “construction” costs and
other types of cost, the funds expended for construction work on the Salt
River project may be treated as deferable construction costs under the
Leavitt Act of July 1, 1982 (47 Stat. 564; 25 U. 8. C. sec. 386a).

Avcust 17, 1945,

To THE ASSISTANT SECRETARY, _

The Commissioner of Indian Affairs has submitted to the Depart-
ment a letter dated June 2, directing the Superintendent of the Pima
Agency to proceed with subjugation work on lands under the Salt
River irrigation project as soon &s he has obtained the consent of
the Indian owners of the land. A form of consent to this subjuga-
tion work is attached to the letter and is also submitted for depart-
mental approval. The subjugation work is to be performed with the -
funds appropriated by the Approptiation Act for the fiscal year 1945,
approved June 28, 1944 (58 Stat. 463, 476). The sum of $30,000
was appropriated by this act under the heading “For the construction,’
repair, and rehabilitation of irrigation systems on Indian reserva-
tions.” It is assumed in the Indian Office letter that the subjugation
work performed with this appropriation will be part of the construc-
tion cost of the project, and as such will be deferable under the Leavitt
Act of July 1, 1932 (47 Stat. 564 ; 25 U. S. C. sec. 386a), so long as the
lands remain in Indian ownership. In view of a difference of opinion
on this question in the Indian Office, the Commissioner has expressly
requested that I give it consideration. )

I am of the opinion that the funds to be expended on subjugating
the lands under the Salt River project may be treated as “construc-
tion costs,” the repayment of which is deferred under the Leavitt
Act. In a memorandum from Mr. E. R. Moose to Mr. E. C. Fortier,

“dated April 27, 1945, the legislative history of the appropriations
for the Salt River project, as well as the appropriations for a num-
ber of other projects, is set forth, and it appears clearly that the
Appropriations Subcommittees of the House were informed that part
of the funds appropriated would be expended in subjugating the lands
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under the Salt River project.! Indeed it seems to have become a
general practice for the Indian Irrigation Service to secure appropri--
ations for subjugating Indian lands under Indian irrigation projects.

However, it is not the mere appropriation for subjugation work
that is decisive. In the first place, in some cases while the Appropri-
* ations Committee was informed that subjugation work was planned,
the appropriation actually made for the particular year did not con--
template that subjugation work would be done that year2 In the
second ‘place, subjugation work could conceivably be regarded

“operation and maintenance” rather than “construction work,” and
thus might be subject to cancellation rather than deferment under
the Leavitt Act. To be able to find that the cost of subjugation work
may be treated as a deferable construction cost, it must appear that
the funds appropriated were necessarily treated as construction costs
in the appropriation itself. In other words, the question of the ap-
plicability of the Leavitt Act to an appropriation for subjugation
work is a distinet question.

On the last page of the April 27 memorandum from Mr. Moose to
Mzr. Fortier, a statement made by Mr. Wathen at the 1938 Hearings
to a member of the Appropriations Comiittee is quoted to demon-
strate thdt the subjugation work to be done on the Salt River project
is a deferable construction cost under the Leavitt Act. Actually this
statement does not establish such a proposition. The item under dis-
cussion was not for the Salt River project but for “Improvement and
maintenance” on the Hopi Reservation. The member in question did
not ask directly whether subjugation work was a construction cost.
He asked merely whether construction costs in general would be re-
turned by the Indians. The question put and the answer were as
follows:

©
Mr, O'NEAL. It is not expected that the construction costs will be returned
by the Indians eventually, i it?

. Mr. Warmzen. No; it is not contemplated that the construction costs will be
returned. The Leavitt Act of 1932 provides that no construction assessment
shall be made so long as the Indians retain title of the land, and there is no
question but what they will retain title to that land indefinitely.

At another point in the 1938 Hearings ® this statement was made
to the Committee about the plans for the Salt River project:

1The. following items of legislative history have been found, some of which are not
cited in the Moose memorandum: Senate Hearings on Interior Department Appropri-
‘ation Bill, 1937, p. 121 ; House Hearings on Interior Department Appropriation Bill, 1938,
DD, 1070-1072; 1939, p. 287 ; 1940, p. 271 ; 1942, p. 275 1945, p. 123,

2 See, for instance, House Hearings on Interior Department Appropriation Bill, 1938
p. 1064, where a detailed justification of the Colorado River project is made. Subjugation
work is listed as item 7 in the program, but no such work was actually to be done in 1938.
In fact, in the Hearings on the Appropriation Bﬂl for the fiscal year 1939 at page 282, it
was made plain that no subjugation work Would be done until 1940,

¢ Pages 1070-1072.
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The completion of the irrigation system for the increased area and the sub-

Jjugation of the additional acreage will require an expenditure of approximately
$315,000. It is proposed to spread this work over a b-year period, The first
year’s work contemplates performing the major part of the work of construct~ -
ing the irrigation system., The second year’s work contemplates completion of
the irrigation system and the beginning of land subjugation work. The re-
mainder of the program would then consist of land subjugation, estimated to
cost $25 per acre for 6,310 acres. The total irrigable area eventually will be
about 9,758 acres. '
Again Mr. O'Neal asked in general terms, “What percentage of the
construction cost is reimbursable?”’ and Mr. Wathen replied simi-
larly, “No part of the construction cost is reimbursable so long as the
fand is in Indian ownership.” :

It must be remembered, too, that a legal opinion expressed by a
witness at a hearing could hardly change the meaning of a prior act’
of Congress if in fact such opinion is erroneous. This must be espe-
cially true when the opinion is expressed by a witness who is not
a lawyer.

However, there are several statements in the Hearings from 1938
to 1940 which clearly indicate that subjugation work was accepted
by the Appropriations Subcommittees as part of construction cost.
* While these statements were not made in connection with the Salt

River project, they must, nevertheless, -be regarded as significant of

the general current of thought at the time. Thus it was stated in

19388 * with respect to the Colorado River project: “It is proposed

that the construction work, including” subjugotion of the land, shall
be spread over a period of approximately 10 years * * ¥ Again

it was stated at the same Hearing® with reference to the Uncom-

pahgre project: “The construction program for this division of the

former Uintah Indian Reservation contemplates the following work,”

“and in this work was included “Land subjugation.” Finally, in -
1940,% in discussing the Colorado River project, a member of the Com-
mittee, Mr. Leavy, asked : “What will it cost when it is completed ”

and on this occasion Mr. Wathen replied: “Including subjugation,

which we propose to take care of in our construction, it will cost in

-the meighborhood of $100 an acre.” [Ttalics supplied in various

quotations.]

In the Hearings on the 1945 Appropriation Bill,” it was explamed
that the Salt Rlverva‘O]eCt item  was. intended prlnclpally as an
appropriation for subjugation, but it was not expressly stated that
it was to be treated as an item of construction cost. However, this
appears from the appropriation itself, since it is for “construction,

4 House Hearings on Interior Department Apploprmtmn Bill, 1938, p. 1064,

5 Ibid., p. 1088.

°House Hearings on Interior Department Appropriation Bill, 1940, p. 296.
" House Hearings on Interior Department Appropriation Bill, 1945, p. 123,
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repaii' and rehabilitation.” Sub]ugatlon work could be a form of

“repair and rehabilitation” if it consisted of releveling and bordering

land once already irrigated, and there is an indication that this may
‘be true of some of the land in the Salt River project ® which is now
to be subjugated. But this apparently can be true of only a small
part of the acreage. The new land subjugated could be treated
only as part of the construction work, and in view of the fact that
the Appropriations Committees in recent years had been advised that
such would be the practice ongvarious other projects, it is fair to
assume that the whole appropriation for subjugation should be re-
garded as a construction item.

It is true that when the Leavitt Act was passed, it was not the
practice to subjugate land for Indians, and such work would, there-
fore, not have been a construction cost. But there is no reason to
suppose that Congress intended: to confine the term “construction
cost” to those types of construction which were then included within
the meaning of the term. As Justice Holmes once said, “A word is
not a crystal, transparent and unchanged.”*® The Leawtt Act was
intended to defer the repayment of construction costs which should
occur in the future. Since the act was to have a prospective opera-
tion, it is only reasonable to suppose that the concept of “construction”
should not be regarded as immutable and unchanging. It must be
realized that to a certain extent the distinction between “construiction
costs” and other types of costs such as “operation and maintenance”
costs, or “repair and rehabilitation” costs is conventional and artificial,
and even arbitrary. It seems to be the practice during the period
of construction of irrigation .projects to carry even operation and
maintenance charges into construction costs,™ and legislation govern-
ing the Flathead irrigation project, for instance, has expressly
provided for covering operation and maintenance charges into con-
struction costs.?> It would be wholly unprofitable to debate as a
‘general question whether in the nature of things the construction of
a drainage ditch is to be regarded as a “construction ‘cost” rather

: L N

# The appropriations were also for other purposes, but these are clearly irrelevant since
they were for “the purchase or rental of equipment, tools, and appliances; for the acqui-
sition of rights-of-way, and payment of damages in connection with sueh irrigation
systems; for the. development of domestic and stock water and water for subsistence
gardens ; for the purchase of water rights, ditches, and lands needed for such projects ; and
for drainage and protection of irrigable lands from damage by floods or loss of water
rights.”’

? See a statement to this effect in House Hearmgs on Interior Department Appropriation
Bill, 1942, p. 275. !

1 Towne v. Hisner, 245 U. 8. 418, 425 (1918).

1 See the statement to this effect in House Hearings on Interior Department Appropri-
ation Bill, 1989, p. 246.

32 Bee acts of March 7, 1928 (45 Stat. 200, 213) ; April 22, 1932 (47 Stat. 91, 101);
and May 9, 1985 (49 Stat. 176, 188).
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than an “operation and maintenance” charge. - The answer to such
a-question must depend upon the circumstances of the partlcular case
in the light of applicable legislation.

It has been:pointed out that this office raised the: (uiestion some .
time ago ** whether there was authority under section 1 of the act of
June 22, 1936 (49 Stat. 1803; 25 U. S. C: sec. 389), which is the non-
Indian analogue to the Leavitt Act, to cancel the charges arising from
inadequate drainage facilities. But this doubt arose only by reason
of the fact that section 2 of the same act, which permitted lands to
be declared temporarily nonirrigablé, expressly referred to a lack of
proper drainage facilities. In other words, it arose by reason of the
particular provisions of the act. There certainly was no intention
" to consider, let alone decide, the abstract question whether the cost
- of drainage facilities could be regarded as a construction cost.

Attention has been called to the provision of the act of June 2,
1936 (49 Stat. 1757, 1772), which is the Appropriation Act for the
fiscal year 1937, making specific provision for land subjugation in
the expenditure of certain funds. . Thus it was provided, “That when
necessary the foregoing amounts may be used for subjugating lands
for which irrigation facilities are being developed.” This provision
was dropped the following year with the explanation that it had been
inserted beca,use subjugation work is “especially desirable in the de-
Velopment of garden tracts” but that it was no longer necessary in
view of the omission of any funds for the development of garden
tracts.”* In point of fact, an appropriation of $60,000 for the de-
velopment of garden tracts was subsequently suggested to the Senate
Subcommittee ® and enacted® But this change of plan does not
affect the validity of the explanation nor would it be affected even by

~the fact that it was logically wrong and-unpersuasive. The mere fact
that the explanation was made establishes that the abandonment of
the express provision was not intended to terminate the appropriation
of funds for subjugation as part of the construction cost. Moreover,
all the appropriations for the development of garden tracts were ex-
pressly made nonreimbursable.” Ever since the fiscal year 1938, the -

3 Memorandum Sol,, I. D,, March 30, 1943.

i See House Hearings on Interior Department Appropriation Rill, 1938, p. 1063.

15 See Senate Hearings on Interior Department Appropriation Bill, 19388, p. 245,
18 See act of August 9, 1937 (50 Stat. 564, 550).

" Thus the relevant provision of the act of June 22, 1936, reads In its entirety:

“% = * TThat when necessary the foregoing amounts may be used for subjugating
lands for which irrigation facilities are being developed: Provided further, That the
cost of the foregoing irrigation projects and of operating and maintaining such projects
where reimbursement thereof is required by law, but not including the cost of domestie
and stock water projects and of projects for the development of water for garden tracts,
shall be apportioned on a per-acre basis against the lands under the respectivé proj-
ects ¥ * * [Ttalics supplied.]

The $60,000 item.in the act of August 9, 1937 was also made nonreimbursable.
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Appropriation Acts have also carried an appropriation for “con-
tinuing subjugation and for cropping operations on the lands of the
Pima Indians in Arizona.” But this appropriation is made in con-
néction with the conduct of a tribal pasturing enterprise ' from the
proceeds of the enterprise, and thus represents an appropriation of
tribal funds. The Leavitt Act, however, has no application to tribal
funds. . In any event, it does not seem to me that the omission of an
express provision once made with reference to subjugation is decisive.
As I have indicated, such omission may occur because of various rea-
sons, including inadvertence, and even the mistaken conviction that it
was no longer necessary. Common designs are not to be attributed to
diverse Congresses.

The reason for subjugating Indian lands as part of the construction
of an Indian irrigation project was excellently stated during the Hear-
ings on the Imterior Department Appropriation Bill for 1941 in
explaining an item for subjugation work on Navajo lands, but it is
equally applicable to any Indian lands. The statement is as
follows: % E

Subjugation of Indian lands by the Government is necessary for many rea-
sons. The Indian as a rule does not have the money or equipment with which
to do this work,.nor is he skilled in this specialized field. In many instances

. in the pdst his land has been placed under constructed works without subjuga-
tion, and his attempts to irrigate raw land that is rough, without properly located
farm ditches and structures necessary to control the water, has resulted iq
fajlure. - In many places the low ground is drowned trying to force water onto
the high spots. This has resulted in the waterlogging of large areas, making
them unfit for future cultivation, and the crops on the high spots do not mature
due to lack of water., The Indian farmer has become discouraged, and as a -
result full benefits from the utilization of the project have never been realized.

In order that the Indians can plaee-their lands.under cultivation.and.mature
crops where irrigation is necessary, it is necessary to subjugate areas according
to the available water supply. This work includes clearing, leveling, and con-
struction of farm ditches and the necessary structures.

In concluding the discussion of the problem, I think it is necessary,
however, to enter a caveat. While I have little reason to suppose that
appropriations obtained for subjugation work on other Indian projects
do not represent construction costs that are also deferable under the
Leavitt Act, it follows from what I have said that this may not always
and invariably be true, and hence I do not wish to be understood as
deciding actually more than the precise question that has been sub-
mitted to me which relates to the Salt River project. I should em-
phasize, too, the importance of restricting subjugation work to exelu-

18 The nature of this enterprise is explained in some detail in House Hearings on Interior
Department Appropriation Bill; 1988, p. 1081. -
1 Part II, p. 275,
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sively Indian projects, so long as such work is undertaken only on
behalf of Indians. In the case of mixed projects, it would not be
possible to justify subjugation work for Indians that would not also
be undertaken for non-Indians. Since existing law contains the gen-
eral provision that construction costs must-be prorated on an equal
per-acre basis against all the lands of a project, it would be obviously
inequitable to perform subjugation work for Indian landowners that
was not also performed for non-Indian landowners. Even in the
case of a wholly Indian project, the same amount of subjugation work
would not be required on every parcel of land, but the resulting in-
equities would be rather slight and the individual Indian would have
. no cause to complain in view of the deferment prov151on “of the
Leavitt Act.
I note that in the Indian Office letter of June 2, the Superlntendent
of the Pima Agency is instructed that he is authorlzed to proceed with
the subjugation work without obtaining the consent of absent owners,
or if there is other adequate reason for dispensing with the consent
of the owners. I am not taking exception to this instruction in view
of the long-standing practice of performing irrigation construction
work on Indian reservations without obtaining the consent of the
Indians® I am not, however, expressing any opinion at this time as
to the legality of any debt or lien in the ease of a nonconsenting land-
owner, You may therefore wish to modify the proposed direction
contained in your letter to Superintendent Robinson, authorizing him
to proceed with subjugation work without obtaining consent of land-
owners, so ag to permit consideration of the legal consequences of such
action if it appears necessary. :
' FowvLzr HarpeRr,
Solicitor.

INVENTION OF ELECTRIC PENCIL MACHINE

Order No. 1763—Circumstances Surrounding Invention-—Act of March 3,
1883, as Amended,

" An invention conceived during working hours is not required to be assignéd

. to the Government if the inventor’s duties do not include research or investi-

gation, and the invention was developéd on the inventor’s own time, usmg

. his own materials.
A certificate of public interest under the act of March 3, 1883, as amended
(85 U. 8. C. sec. 45), is proper with respect to an Electric Pencil Machine

which may be used by Government draftsmen.

© 20 8ee Op. Sol., M. 14051, November 17, 1924, .
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M-34192 ' Avcust 21, 1945.

THE SECRETARY OF THE INTERIOR.

My Drar M. SecreTary : My opinion has been 1equested concerning
the relative rights of the Government and the inventor in an Electric
Pencil Machine invented by Haden R. Trick, an engineering drafts—
man employed by the Grazing Service at Phoemx, Arizona.

* Mr. Irick’s undated invention report is accompanied by a memoran-
dum from the Acting Director of the Grazing'Service, dated July 4,
1945. - The invention report, to which is attached a copy of Mr. Irick’s
job sheet, indicates that Mr. Irick’s duties as engineering draftsman
do not include research or investigation. Therefore the first ground
upon which an invention is required to be assigned to the Government
under Departmental Order No. 1763 of November 17, 1942, is not
applicable.

An assignment ‘may also be required under the order “whenever
the invention was in substantial degree made or developed: through -
the use of Government facilities or financing, or on Government time,
~ or through the aid of Government information not available to the

public.” Mr. Irick states that although his device was conceived dur-
ing working hours, it was worked out and'designed in his home, using
only his own materials. The mere conception of an invention by an
employee whose duties de not include research or investigation on
Government time does not require the assignment of the invention.
Since the development of the invention took place on the inventor’s -
“own time, with the use of his own materials, assignment to the Gov--
ernment is not required by the circumstances of its development.

* The memorandum from the Acting Director indicates that the in-
vention is liable to be used in the pubhc interest, even though such use
to the Grazing Service might be limited. Accordingly, a certificate

..of public interest, enabling the inventor to prosecute his patent appli-
cation free of Patent Office fees, under the act of March 8, 1883, as
amended (35 U. S. C. sec. 45), is proper. In return therefor, the Gov-
ernment will be entitled to the manufacture or use of the invention
by or for the Government for governmental purposes without the
payment of royalties. : '

Fowvrzr Harper,
. ' Solicitor,
Approved :
Micumaer, W. STRAUS,
' Assistant Secretary.
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AUTHORITY OF COMMISSIONER OF THE GENERAL LAND OFFICE
TO ISSUE PATENTS IN FEE COVERING INDIAN ALLOTMENTS
WITH RESERVATIONS OF THE MINERALS UNDERLYING THE

- ALLOTMENTS IN FAVOR OF THE INDIAN OWNERS

Sale of Indian Allotments—Patents in Fee—Reservations of Minerals.
‘The Secretary of the Interior is: -authorized to.sell ‘the allotted lands of deceased
Indians by the act of June 25, 1910 (36 stat. 855), as amended (25 U: 8. C. -

secs. 372, 373).
The Secretary of the Interior may sell such allotments without the consent

of the heirs or devisees, under such rules and regulations and wpon such .

terms as he may prescribe.

The authority of the Secretary of the Interior to cause the entire allotment of a
deceased Indian to be conveyed by patent necessarily includes the autherity
to cause a lesser interest therein, the surface only, to be conveyed by patent.

Upon payment of the purchase price, the Secretary of the Interior may direct
the Commissioner of the General Land Office to issue patents in fee to the
purchasers of the lands, such patents to contain reservations of the minerals
in favor of the heirs or devisees of the deceased allottees.

M-33967 ' Avcust 29, 1945.

T'HE SECRETARY OF THE INTERTOR.

My Drsar Mr. Seorerary: For the past several years the State of
New Mexico has been attemipting to acquire certain allotted Indian
lands within that State.. It is my understanding that the lands sought
to be acquired will eventually be turned over to the National Park
Service for inclusion in-the proposed Manuelito National Monument
near Gallup, New Mexico. '

The Office of Indian Affairs has insisted that, for the protection of
the Indians, any minerals underlying the allotments be reserved to
the Indian owners. In all, 11 Indian allotments are involved, and on
May 21, 1941, deeds conveying portions of 9 of the allotments to the
State, with mineral reservations in favor of the Indian owners, were,
approved. - The owners of the other 2 allotments—that of Attsidi
Tsossini Biye and Bitanitso-n-Biye—first refused to sell but later re-
considered and executed deeds conveying portions of each allotment to
the State. These deeds werenot presented for departmental approval
because of certain technical deficiencies. They were returned to. the
Superintendent of the Navajo Agency on August 29, 1942." In addi-
tion to the technical deficiencies in the execution of the deeds, attention
was called to the fact that, while one of the déeds contained a mineral
reservation in favor of the grantors, the other did not. Since the
return of the deeds to the Agency, certain of the original grantors
have died and their heirs have not yet been determined.- Other parties
owning undivided interests in the allotments are reported to be work-

¥
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ing in California and to date their signatures on the corrected and
amended deeds have not been obtained.

~ Because conveyance by the State to the United States of other land
for the National Monument project is being delayed by the difficulty
in obtaining completed and satisfactory deeds covering these two
allotments, the Office of Indian Affairs has requested my opinion as to
~whether, fee patents. for .the lands inyolved may be issued to the State,
reserving to the Indians the mineral rlghts tiow owned by them.

For the reasons hereinafter stated, it is my opinion that, should you
deem it advisable administratively, you may cause patents to be issued
to the State of New Mexico for the desired portions of these two
allotments, reserving to the Indians the minerals underlying the lands

- sold to the State.

‘Both of the allotments are in an heirship status. Section 1 of the
act of June 25, 1910 (36 Stat. 855), as amended (25 U. S. C. sec. 372),
the statute governing the sale of restricted heu'shlp lands by the
Secretary of the Interior, prov1des _

That when any Indian ‘to whom an-allotment of: land has been made, or. may
hereafter be made, dies before the expiration"of the trust period and before
the issuance of a fee simple patent, without having made a will disposing of
said allotment as hereinafter provided, the Secretary of the Interior, upon notice
and hearing, under such rules as he may prescribe, shall ascertain the legal
heirs of such decedent, and his decision thereon shall be final and conclusive.
If the Secretary. of the Interior decides the heir or heirs of such decedent com-
petent to manage their own affairs, he shall issue to such heir or heirs a patent
in fee for the allotment of such decedent; if he shall decide one or more of the
heirs to be incompetent, he may, in hig dlscretlon, cause such lands to. be
sold: Promded That if the Secretary of the Interior shall find that the lands
of the decedent are capable of partition to fhe advantage.of the heirs, he may
cause’the shares of such as are competent, upon their petition, to be set aside
and patents in fee to he issued to them therefor. All sales of lands allotted to
Indians authorized by this or any other Act shall be made under such rules
and regulations and upon such terms as the Secretary of the Interior may
rrescmbe, and he shall require a deposit of 10 per centum of the purchase price
at’ the time of the sale, * * = Upon payment of the purchase price in full,
the Secretary of the Interior shall cause to be issued to the purchaser patent in
fee for such land: * * *

- Section 2 of that act, as amended (25 U. S. C. sec. 373), authorizes
any Indian 21 years of age having any right, title, or interest in any
allotment held in trust to dispose of such allotment by will, subject
to the approval of the Secretary of the Interior. However, “the ap-
proval of the will and the death of the testator shall not operate to
terminate the:-trust or restrictive period, but the Secretary of the
Interior may, in his discretion, cause the lands to be'sold.”

- That statute has been construed by this office, in a memorandum
to.the Commissioner of Indian Affairs of August 14, 1937, as author-'



102 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [59 LD,

izing the Secretary of the Tnterior to'sell a decedent’s estate for the
benefit of heirs without requiring the consent of the heirs or any num-
" ber of them to validate the transaction. The act authorizes sales to. ‘
be made -under such rules and regulations as the Secretary of the
Interior may prescribe and, except for the requirement of a 10 percent
deposit at the time of the sale, the statute authorizes the sale upon
such terms as the Secretary may prescribe. All details of the sale
ave left to the discretion of the Secretary. The Attorney General has
said that it would be difficult to conceive of a broader authomty than
this statute confers (33 Op. Atty. Gen. 25).

There is no requirement that the entire interest in any allotment
shall be sold. If 40 or 80 acres of a 160-acre allotment can be sold;
patent therefor issued to the purchaser, and the balance retained in
trust for the Indians, it is difficult to see why the surface only cannot
be patented and the minerals underlying the surface retained in trust
for the Indians. = The authority of the Secretary of the Interior to
cause the entire allotment of a deceased Indian to- be conveyed. by
patent necessarily includes the authority to cause a-lesser interest
therein, namely the surface only, to be conveyed by patent. ¢ . United
States v. Gypsy 0il Co., 10 F. (2d) 487 (C. C. A. 8th, 1925) ; Terrell
v. Scott et al., 262 Pac. 1071 (Okla., 1928), cert. densed 277 U. S. 596.

.The allotments involved were made pursuant to section 4 of the
General Allotment Act of February 8, 1887 (24 Stat. 388), as amended
(25 U. 8. C. secs. 334 and 336). The patent to Bitanitso-n-Biye was
issued -on March 29, 1920. It contained a reservation of all coal in
the land to the United States pursuant to the act of March 3, 1909 (35

"Stat. 844 ; 30 U. S. C. sec. 81). However, it is my understanding that
the lands covered by the patent were classified as noncoal on Septem-
ber 13, 1921, The act of April 14, 1914 (38 Stat. 335; 30 U. S. C. sec.
82), authorizes and directs the Secretary of the Interior, in cases where
patents for public lands have been issued under the terms of the act of
March 3, 1909, supra, and where the lands so patented are subsequently
classified as noncoal in character, to issue new or supplemental patents
without the reservation of the coal to the United States. Application
by the patentee for a corrected patent is not necessary. The regula-
tions of the Department require the General Land Office to issue new
patents with as much expedition as may be possible (43 CFR 108.5).
There is nothing in the attached file of the General Land Office to indi-
cate that a new patent, without the reservation, was ever issued to the
allottee or hisheirs. IfTam correct in my assumption that a new pat-
ent has never been issued, the General Land Office should be directed to
take appropriate steps to remedy the situation. '

If, in the exercise of your discretion, you deem it advisable to sell to
the State of New Mexico portions of the two allotments in question, I



1001 ANCILLARY ADMINISTRATION IN OKLAHOMA 103
September 6, 1945

can see no legal objection to your directing the Commissioner of the
‘Greneral Land Oﬁice, upon the payment of the agreed purchase price
by the State, to issue patents to the State of New Mexico for the re-
quested portions of the allotments with reservations in the patents of
al] underlying mineralsto the heirs or devisees of the allottees.

Fowizr Hareer, |
Solicitor.
‘Approved: '
Oscar L. Crapmax,
Assistant Secretary.

,THE REQUIREMENT OF ANCILLARY ADMINISTRATION IN OKLA-
. HOMA TO ESTABLISH ‘THE TITLE TO OSAGE HEADRIGHTS OF
HEIRS OR: BENEFICIARIES OF DECEASED NON-INDIANS, DOMI-
.CILED AT THE TIME OF THEIR DEATH IN A STATE OTHER THAN
‘OKLAHOMA :

Osage Headrights—Decedents’ Estates and Ancillary Ad/‘ministration.

An.Osage headright, owned by a non-Indlan, represents the non-Indian’s right
to part1c1pate in the dlstnbutlon of the bonuses and royalties accruing from
-the mineral estate owned: by the Osage Tribe.

The. right to receive the payments aceruing to an Osage headright, after they
have been segregated-from the tribal funds, is analogous.to any debt due
from, the United- States.

The payments accruing to the headrlght have no situs in Oklahoma.

Ancillary administration in Oklahoma of the estate of a deceased non-Indian
owner of an Osage headright is unnecessary.

- The Secretary of the Interior may recognize a decree of a court of competent
.jurigdiction of the State of domicile of a non-Indian owner of an Osage
headright as vesting title to the headright in the heirs or beneficiaries unde1
a will found by that court to be entitled thereto. ’

. The payments accruing after the death of the non-Indian owner and during
the course of administration of his estate should be paid to the administra-
tor or executor duly appomted and qualified under the laws of the State of
domicile.

M-33564 ‘ o SEPTEMBER 6, 1945.

THE SECRETARY OF THE INTERIOR.

" My Drar Mr. SecreTary : You have referred to me for an opmlon
the question of whether ancillary administration in Oklahoma must
be-required in order to.pass good title to an interest in an Osage

_headright owned by a non-Indian domiciled at the time of his death
“in a State other than Oklahoma.

The question arises in connection with the administration of the

estate of George B. Mathews, a white man, who at the time of his
939340—52——11
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death owned a one-sixth.interest in an Osage headright assigned to
" him by Frank M. Keane. Keane acquired his interest by assignment
from Remington Rogers who acquired it, also by assignment, from
C. O. Durrett, who inherited the interest from his deceased wife,
Clementine Roussin Durrett, Osage allottee No. 1640. - All of the
assignors were white men and the assignments were approved by the -
" Secretary of the Interior under the provisions of the act of April

12, 1924 (43 Stat. 94).* Mr. Mathews died testate. His estate is

being administered according to the laws of New York, the State of

his domicile.

In my opinion, ancillary administrationin Oklahoma is unnecessary -
to effect transfer of the title to an interest in an Osage headright
owned by a non-Indian. An Osage headright, owned by a non-
Indian, represents the non-Indian’s right to participate in the dis-
tribution of the bonuses and royalties arising from the mineral estate
“owned by the Osage Tribe.

The act of June 28, 1906 (34 Stat. 539), prov1ded that the surface
of the lands belonofmg to the Osage Tribe of Indians should be divided
among the individual members of the tribe, according to a roll au-
thomzed to be ‘made by that act.? After directing the manner in
which the lands should be allotted, Congress reserved the oil and
gas and other minerals underlying the Osage lands to the use of the
Osage Tribe for a stated period, the royalties thereon to be paid to
the tribe.®” It further directed that all funds of the tribe should be
segregated as soon as practicable after January 1, 1907, and placed
to the credit of the individual members of the Osage Trlbe on a basis
of a pro rata division among the members of said tribe or their heirs,
said credit to draw interest, which interest was directed to be paid
quarterly to the members entitled thereto.* Congress further directed
that the royalty received from the oil, gas, coal, and other mineral
leases should be placed in the Treasury of the Unlted States and be
distributed to the individual members of the tribe, in the manner and
at, the same time that payments were made of interest on the moneys
held in trust for the Osages by the United States.®

The period of tribal ownership of the minerals has been extended
from time to time by act of Congress. The act of June 24, 1938 (52

1¢hat any right to or. interest in the lands, money, or mineral interests, as provided
in the Act of Congress approved June 28 1906 (Thirty-fourth Statutes .at Large, page
539), entitled ‘An Act for the division of the lands and funds of the Osage Indians in
Oklahoma, and for other purposes,’ and in Acts amendatory thereof and supplemental
thereto, vested in, determined, or adjudged to be the right or property of any person not
an Indian by blood, may with the approval of the Secretary of the Interior .and not other-
wise be sold, assigned, and transferred under such rules and regulations as the Secretary
of the Interior may prescribe.”

2 The Osage Tribe of Indlans v. The United States, 10" Ct. Cl. 545 (1944).

# Bection 3.

4 Subsection 1 of section 4.

5 Bubsection 2 of section 4.
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Stat. 1034), extends the tribe’s interest in the mineral estate to April
8, 1983 “unless otherwise provided by Act of Congress,” and provides
that “all royalties and bonuses arising therefrom shall belong to the
Osage Tribe of Indians, and shall be disbursed to members of the
Osage Tribe or their heirs or assigns as now provided by law.” ¢

The heirs of Osage Indians are determined by the county courts
of Oklahoma according to the laws of Oklahoma” and their wills,
when approved by the Secretary of the Interior,® are likewise pro-
bated in the county courts of Oklahoma. Many heirs and devisees
of the Osage Indians have been persons of no Indian blood and ‘in
this manner they have succeeded to the right to share in the distribu-
tion of the income from the tribal mineral estate. o

This right does not, however, give such persons any interest in the
minerals.  Title to the minerals is now in the Osage Tribe. Tlﬂ&
will remain in the tribe until Congress directs otherwise.”® ‘

It would be futile to speculate as to what disposition Congress will
ultimately make of this mineral estate. - It may be that Congress will
determine that title to the minerals shall vest in those persons who may
happen to be the owners of the allotted lands at the expiration of the
trust period; 1 that title shall vest in the original allottees or their
heirs; 22 or that title shall vest in those persons who are members of the
Osage Tribe when the tribal estate terminates. It seems obvious from
the fact that the minerals have been rétained in communal ownership.
for so much longer than originally contemplated that Congress will
not individualize the mineral estate so long as it produces 2 substan—
tial source of income to the members of the tribe.

¢ Section 8. B

7Section 6 of the act of June 28, 1906 (34 Stat. 539), and seetlon 3 of the act of Apnl
18, 1912 (37 Stat. 86).

8 Section 8 of the act of April 18, 1912 (87 Stat. 86).

° The Osage Tribe of Indians v. The United States, 102 Ct Cl. 545 (1944), c1ted supm,
footnote 2. .

0 Adams et al. v..Osage Tribe of-In(hans et al., 59 F. -(2d) 653 (C. C. A. 10th, 1932),
cert. denied 287 U. S. 652. ) O

1 See section 2 (7) of the act of June 28, 1906 (34 Stat. 539), where,’ after authorizing
the granting of certificates of competency permitting adult Indians to sell certain .of
their allotted lands, Congress provided :

“% % * That nothing herein shall authorize the sale of the 011 gas; coal or other
minerals covered by said lands, said minerals being reserved tfo. the use of the 'tribe
for a period of twenty-five years, and the royalty to be paid to said tribe as hereinafter
provided : 4nd provided further, That the oil, gas, coal, and other minerals upon said
allotted lands shall become the property of the individual owner of said land at the
expiration of,said twenty-five years, unless otherwise provided for by Act of Congress.”

1z Bee section 5 of the act of June 28, 1906, supra:

“That at the explratmn of the period of twenty-five years from and after the ﬁrst
day of Janumy, nineteen hundred and seven, the lands, mineral interests, and moneys,
herein provided for and held in trust by the United States shall be the absolute property -
of the individual members of the Osage tribe, according to the roll herein provided for,
or their heirs, as herein provided, and deeds to said lands shall be issued to said mem-
bers, or to their heirs, as herein provided, and said momneys shall be distributed to said
membels or to their heirs, as herein provided, ‘and said members shall have full control
of said lands, moneys, and mineral interests, except as hereinbefore provided.”
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In any event, those persons who now have the right to share in the

‘income of the tribe from its mineral estate have nothing more than a
“hope that they may some day share in the distribution of the minerals.

The right which those persons now have is the right to receive
money—a right to personalty. That right may, as indicated above, be
terminated at any time by Congress, but until it is terminated it should
be treated as any-other right to personal property.
 The right to share in the Osage tribal income has always been trans-
missible through -descent or devise. However, since no specific pro-
vision of law authorized the sale or transfer of the right in any other
manner, the Solicitor for this Department, in 1924, expressed grave
«doubt that the Department- would be justified in recognizing assign-

_ments of prospective distributive shares in these tribal funds by per-
sons of other than Indian blood.*® Thereafter, the act of Aprﬂ 12,
1924, supra, was passed. That act, in my opinion, has no bearing on
the present question as it was evidently intended to apply to transfers
dnter vivos only.

It has been suggested that because the Osage mineral estate is lo-
cated in Osage County, Oklahoma, and because the headright income is
derived in Osage County and distributed through the Indian Avency
iin Osage County, the Oklahoma courts must determme who is.en-
#itled to-succeed to the interest of a deceased non-Indian owner of an.

- @sage headright. In my opinion, none of these factors is material.

The fact that the minerals are located in the State of Oklahoma does -
not.give the courts of that State jurisdiction over them. .Congress is
the only agency which can vest the courts of Oklahoma with jurisdic-
tion over the tribal property, and this Congress has not done.

Neither does the fact that the income from the mineral estate is de-
rived and distributed in Osage County give the courts of Oklahoma
jurisdiction to determine who shall be entitled to receive that income.

“The income itself belongs to the tribe. When it is received it is placed
in the Treasury of the United States, and the individual interest of
_the owner of the headright does not vest until the Secretary of the
Interior has segregated the pro- rata share of the individual from the
tribal funds.*® The segregation is made in Washington; and the dis-
tribution of the checks to the individual owners could very well be
made here:. . The fact that, for the purposes of administrative expedi-
ency, the disbursement is made in Oklahoma is not sufficient to re-

13 Opinion of March 12, 1924, M, 9541.

# Phe Supreme Court of Oklahoma has recently relterated 1ts former holdings that it
has no jurisdietion over:the tribal property of the Osage Indians. Mashunkashey V.
" Mashunkashey, 134 P. (2d) 976 (1942).

1 Memorandum for the Commissioner of Indian Affairs, April 1, 1943 relating ‘to the
‘estate of Frances Brunt (568 I. D. 378). .
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quire ancillary administration in Oklahoma to determme‘who shall
“succeed to the right of a non-Indian domiciled elsewhere.

The right of a non-Indian to receive the payments due him, after the
amounts thereof have been segregated, is analogous to the right of any
creditor of the United States. The duty of the Secretary with re-
spect to these payments is purely the ministerial one of making them to
the persons entitled thereto. He must satisfy himself that those per-
sons asserting the right to receive the payments are lawfully entltled
thereto.

Upon the death of a non-Indian owner of an interest in an. Osage
headright, the right of his estate to receive the payments is the same’
as the right of the estate of any other creditor of the United States.
It is a well-established principle that— ’

"The debts due from the government of the United States have no locality at.
the seat of government. The United States, in their sovereign capacity, have
no particular place of domicile, but possess, in contemplation of law, an ubiquity’
throughout the Union; and the debts due by them are not to be treated like
the debts of a private debtor, which constitute local assets in his own. domicile:
On the contrary, the administrator of a creditor of the government, duly -ap~
pointed in the State where he was domiciled at the time of his death, has full
authority to receive payment and give a full discharge of the debt due to
_his intestate, in any place where the government may choose to pay. it
Under the-above-mentioned rule, the requirement of ancﬂ]ary ad-
ministration in Oklahoma would be unnecessary.

The Department has always recognized a final decree of distribu-
tion of the court of the State of domicile of a non-Indian owner of
an Osage headright interest having jurisdiction over the decedent’s
estate as'vesting in the heirs or beneficiaries under the will of the
deceased non-Indian the right to receive payments accruing to the
headright interest. It has made payment of all subsequent income
from the headright interest to those persons found to be entitled
thereto by the court of the domiciliary State upon presentatlon to 11;
of.a certified copy of the final decree.

In my opinion, if the Secretary is-convinced by the evidence pre-
sented to him that the headright interest is lawfully vested in the
heirs or legatees of the decedent under a decree of a court of com-
petent jurisdiction of the domlclllary State, he may recogmze that
decree as vesting title in those persons, and he need not require an-
cillary administration. of the estate by the Oklahoma courts. -

'The payments accruing after the death of a non-Indian owner and
during the course of administration. of hlS estate. should be. pald to.

%6 Vaughan v. Northup, 15 Pet. 1, 6 (1841) { Mackey v. Coxe, 18 How., 100, 105 (1855) 5
Wyman v. Halstead, 109 U. 8. 654, 657 (1884).
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" the duly mppoin’ced and qualified adininistrator or executor, in accord-
ance with the accepted practice of the General Accountlng Office ¥
and of this Department.:

Certain attorneys interested in the estate of George B. Mathews
have indicated that the estate cannot be closed until the conclusion
of certain litigation in which Mr. Mathews. was involved at the time
of his death. They state that the estate is heavily indebted, and
‘they request to be advised whether the executrix can sell the head-
right inferest while the estate is pending administration in New
York in the same way in which she can sell other assets of the estate
‘under the laws of the State of New York.

While I express no opinion as to the right of an executrix of an
estate, pending administration in the State of New York, to sell the
assets of that estate, I can see no legal objection to the approval by
the Department of such a sale, if made in accordance with the-laws
of that State. If you, as Secretary of the Interior, are convinced
by the evidence presented at the time approval is sought that the
headright interest was sold pursuant to the New York law, I believe
that you may approve the sale pursuant to the act of April 12, 1924,
supra, and thus give the sale validity. .

Fowrer HaRPER,
-Solicitor.

Approved:
Oscar L. CHAPMAN,
Assistant Secretary.

TOLLEF N. IVERSON
JENS J. HAUGE

A-24130  Decided October 8, 1945

Public Sale—Preference Right of Adjoining Owner.

" A preference right at a public sale is properly accorded to the owner of a life
estate on adjoining property who applies as guardian on behalf of his minor
children who own the remainder in fee in the adjoining land.

Ownership 'of a life estate in adjoining land is not sufficient to confer upon
the life tenant a preference right in the purchase of land at a public sale.

N i

¥ See 15 ‘Comp. Gen. 236 ; 15 Comp. Gen, 441 ; 18 Comp. Gen. 716 ; 19 Comp. Gen. 987,

18 See letter to the Superintendent of thé Osage Agency approved on May 6, 1942,
authorizing - the Superintendent to pay the accrued and accruing income to the duly
appointed executrix of the will of Worchester Bouck, a deceased non-Indian owner of a
" fractional interest in an Osage headright.
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APPEAI. FROM THE GENERAL LAND OFFICE

By decision of the General Land Office, dated February 15, 1945,
Jens J. Hauge was declared the highest bidder at the public sale of
lot 1 of frl. NW14 sec. 15, T. 128 N., R. 42 W., 5th P. M., Minnesota, .
containing 0.45 acre, Wthh démsmn was to become ﬁnal 30 days
from date.

On February 26, 1945, Tollef N. Iverson claimed a preference right
to purchase the land offered for sale as an adjoining owner, and
authorized that the bid of $54, which he had previously made, be
applied towards the purchase price. With his application he sub-
mitted a certificate by the register of deeds of Grant County, Minne-
sota, showing that Iverson had a life estate and his minor children fee
title in lands adjoining the above-described lands as. the result of a
conveyance from Iverson and his wife. In his application, Iverson
stated : “I suppose that you will issue the deed to all of my children
asthey are the owners in fee.”

By decision of March 24, 1945, the General Land Office re]ected the
preference-right claim of Iverson on the ground that he had failed to
show ownership of the whole title to contlguous land, as the title in fee
to such land was not held by him.

An appeal from the decision was filed by Tollef N. Iverson, request-
ing grant of the preference right to buy the land at three times the
appraised price. With the appeal there was submitted a certified copy
of letters of guardianship issued by the probate court of Grant County,
Minnesota, on April 11, 1945, by which Tollef N. Iverson was ap-

. pointed guardian of his minor children. The appeal was signed by
TIverson in his capacity both as owner of a life estate in the contiguous
tract and as guardian of the estates of his minor children.

" The 1984 amendment of section 2455, Revised Statutes, authorizing
the sale of isolated tracts, created in express terms the preferencev
right here in question. The pertinent portlons of the pr OVISIOIl read
as follows: :

* % % pPropided, That for a period of not less than- thirty days after the

highest bid has been received, any owner or owners of contiguous land shall
have a preference right to buy the offered lands at such highest bid price, * .* *

° ‘but in no case shall the adjacént land owner or. 'owners ‘be required to pay more

than three times the appraised price: * =% [Rev Stat. sec. 2455, as
amended June 28, 1934, 48 Stat. 1274; 43 U. 8. C. see. 1171] ‘

See, also, 43 Code of Federal Regulatmns 250.20, which prov1des,
in part:

~

* % % Applications for such pre_ference right must be supported by proof of
the applicant’s ownership of the whole title of the contiguous lands; that is, he
must show by affidavit that he has the titlein fee. * % % .
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Tollef N. Iverson’s life estate, in itself, was insufficient to meet the
requirements of the statute, and the preference-right claim therefore
could not be granted on the basis of the life estate. However, sub-
mission of the letters of guardianship, appointing Tollef N. Iverson
guardian of the estates of his minor children who hold the fee title
to'the land, remedied the defect in the'instant case. While the appli-
cation of I‘ebruary 26, 1945, was submitted by Tollef N. Iverson
without an express statement that he was applying as a guardian-of
his minor children, he was, nevertheless, clearly acting in the interest
of his minor children, as is apparent from the above-quoted statement

-in his application that he “supposed” that the deed will be issued to
his children “as they are the owners in fee.” In view thereof, the
subsequent appointment of Tollef N. Iverson as guardian for his minor
-children éffected a substantial compliance with the requirement that
applications be made by the owner of the whole title: - It should be
noted that prior to the appointment of a guardian there was no possi-
bility for the minor children to make an effective application and that
in the present case the application, though made by the owner of the
legal life estate, nevertheless was made in the interest of the owners
-of the whole title. Under the particular facts of the case, the defect
of the application, as originally made, must be considered as having
been remedied by the subsequent appomtment of Iverson as guardian
for his minor children. - Of. Elden F. Keith, A. 23724, December .6,
19485 James L. McCreath, Vera Lowe, A. 23942, October 13, 1944;
menk E. Scowil, Oarl J. Nicbuhr, A. 24089, May 10, 1945 (allr\
unreported).

Accordmgly, the declsmn of the General Land Office, rejecting Iver-
son’s preference-right claim and declaring that Hauge is entitled to
the award of the land, is reversed and the case remanded to the General-
Land Office for further proceedings in accordance with this opinion. .~

Oscar L. CHAPMAN,
Assistant Secretary.

; FRED BARTINE
A-23971 : Decided November 7 1945

Desert Land Entry-—W1thdrawals

The act of March 28, 1908 invites the occupancy and reclamation of unsur-
veyed desert lands, and acceptame of the 1nv1tat1on initiates an 1ntelest‘
‘in the lands; : - :

*One who takes possession of unreserved unsurveyed desert land, who begms H
to reclaim it, and who is continuing his reclamation operatlons at-thé date:
of theinclusion of the land within a withdrawal, has initiated a valid claim
upon which the withdrawal does not operate. The claim may be asserted
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by the filing of a proper desert Jand. application as soon as the lands are
surveyed, if at that time the claimant is in possession of the. lands and is
complying with the appropriate regulations,

The 90-day limitation in the act of March 28, 1908, giving a preference right
of entry to qualified persons who performed certain acts on unsurveyed
lands before they are surveyed, is intended for the protection of the right
of desert-land claimants and homestead settlers as among themselves.  In
the absence of asserted: adverse claims of desert-land reclamation or of
homestead settlement, a desert-land claimant who, upon the filing of the
plat of survey, fails to make timely assertion of his right of entry forfeits
no rights and does not lose his lands because of a withdrawal not previously

-"operative upon them.

'APEEAL FROM THE GENERAL LAND OFFICE

Fred Bartine, of Eureka, Nevada, has appealed from a decision
by the Commissioner of the General Land Office rejecting his appli-
cation, Carson City 021704, for desert entry of certain Nevada lands.
-Bartine filed the apphca’cmn in question on September o7, 1943, for
320 acres described as follows:

- T.19 N, R. 50 E.,, M. D. M., Nevada,
‘sec. 15, NL,NW1,, NW14,NE1,;
sec. 16, SW14ANW1,, N1 NW1j, N1,NEL;.

Bartine also filed petition for classification of the lands under section
7 of the Taylor Grazing Act of June 28, 1934 (48 Stat. 1269), as
amended by the act of June 26, 1936 (49 S_tat 1976; 43 U. S. C. sec.
315f).

The tracts sought were included within the general withdrawal of
“November 26, 1984 (Executive Order Neo, 6910), which temporarily
‘withdrew from all forms of entry all the vacant, unreserved, and
unappropriated public land in Nevada and 11 other States, reserving
it for classification in accordance with its highest usefulness. They
were also within the boundaries of a Wlthdrawal made by the Secre-
tary on November 24, 1937, effective on November 30, 1937, for a
proposed grazing dlstrlct under section 1 of said Taylor Act. Both
withdrawals were made subject to existing valid rights and both are
still in effect. The grazing district proposed in 1937 however, has not
yet been established.

Field examination of the lands was directed, but on July 12, 1944,
before a report was received, the Commissioner of the General Land
Office held the application for rejection on the ground of the 1987
withdrawal. He stated, however, that this action was without
prejudice to Bartine’s right to apply for restoration of the land from
the withdrawal and to file another desert-land application, but that
favorable action upon such an application would not give Bartine any
preference right of entry. As authority, he cited 47 L. D. 595, 597;
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48 L. D. 184; and 49 L. D. 111. From this decision Bartine has
appealed, alleging that the Commissioner has overlooked Bartine’s
declaration of settlement of the lands in 1930 and of his improvement
and occupancy of them ever since.

. 'The record shows that at.the time of the alleged settlement these . .

lands were unsurveyed ; that they remained so until well after both
withdrawals; and that when the plat of survey was finally filed Bartine
was dilatory in applying for them. In these circumstances, deter-
mination as to whether Bartine initiated and retained any rights under
the desert-land acts requires not only an analysis of the ascertainable
facts but a review of the interpretations that have been made of the
applicable acts regarding the initiation of rights under them.

Bartine’s own statement of facts appears in his petition for classifi-
cation. Therein he said that he had been a resident of Eureka County
since his naturalization in 1912; that he had held possession of all
the lands described for a perlod of about 12 years; and that during
that time he had developed water on the lands by his own efforts and
at his own expense. Most of the lands, he said, had been fenced and
improved. The buildings, such as residence, stable, chicken house,
. and other outhouses, were located, he said, on or near the SW1,NW1,

of sec. 16.

Bartine further alleged that the tracts sought are more valuable
for the production of aorlcultura] crops than for that of native grasses
and forage plants, since in their native state they produce little but
sagebrush, while with water they produce alfalfa, small grains, and
garden vegetables. He said that the tracts are practically level and
are all irrigable. He had tested the productivity of the soil and
experimented with ‘certain crops, reclaiming the land in sec. 16 by

“irrigation and tillage.

The water used, he said, comes from three artesian wells which he
had drilled to an average depth of 375 feet and which together pro-
duce about 2 second-feet of water continuously without pumping. He
described two of the wells as located in sec. 16, SW14NW14, and the
third as being in sec. 17, NE14SE14. In his declaration he said that
the three wells were included in his Nevada application, No. 9682,
to appropriate the waters. This water he believed sufficient for all
the tracts sought. The contour of the lands, he said, admitted of irri-
gation of any and all parts of the land from these wells by means of
ditches and laterals. He referred to a map or plat accompanying the
petition as indicating the irrigation plan proposed, but no such plat -
appears to have been attached to his papers.

In a,ddltlon, Bartine stated that he had 1ncluded some of these
lands in an earlier application, one for homestead entry, which had
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been “canceled,”? and still later had included them all in Carson
City 020915, an application of July 8, 1940, for 640 acres under the
Pittman Act of October 22, 1919 (41 Stat. 293; 43 U. S. C. secs. 351~
355, 357-360). The latter application, he showed, covered forties in
secs. 9 and 17, as well as those here sought, in secs. 15 and 16. It was
rejected on December 8, 1942, he said, because water already eX1sted
upon some of the tracts.

In acting upon the instant desert-land apphcatlon, the Commis-
sioner called upon the Geclogical Survey and the Grazing Service for
possible objections to its allowance. In addition, as stated above, he
directed investigation by the Branch of Field Examination, this hav-
ing been recommended by the Land Classification Division, which -
desired evidence as to the adaptability of the land to sustained culti-
vation under irrigation and specific information. as to the amount and
permanency of the water supply from the artesian wells mentioned.

In response, the Geologlcal Survey repmted these lands as having
no water-power or reservoir possibilities and no value for mmerals,

“according to available records; and the Grazing Service likewise found
no objection to allowance of the application. Its Acting Director re-
ported that the land is all level and cultlvable that about 45 acres
are cultivated to alfalfa, annually producing 2 tons to the acre; that
there are 160 acres of good grazing land, consisting of alfalfa and
rye-grass pasture; that the cultivated land is irrigated from three

artesian: wells flowing 1,000 gallons a minute and that all the land
can be irrigated from these wells; and that the improvements on the
land have a value of $17,000. He considered the land suitable for
classification under the desert-land law. The district grazier sub-
mitted a land-status sheet showing the location of the wells, reservoirs,
ditches, cultivated fields, fences, and buildings, and said, “Mr: Bartine -
has farmed this area for the past twelve years. It has proved to be
successful from an agricultural Standpoint ” The grazier’s réport

“contained no information concerning apphcant’s Water right nor any
details of his irrigation plan. ’

Without further information from the field, the Commlssmner, on -
July 12, 1944, on the ground of the withdrawal, took the adverse
action described above. He not only held the application for rejection
but ruled that Bartine would have no preference right of entry upon

1 Bartine doubtless here refers to Carson City 020283, hig application of May 24, 1937,
for enlarged bomestead entry of six forties in sec. 16 and two forties in sec. 17. This
was reyecte(l not “canceled,” on the ground that the lands were unsurveyed and not all
contiguous. It i§ to be noted that an additional reason for rejection might have been
stated, namely, that on the face of the application the lands were irrigable and therefore
not subject to enlarged homestead entry.
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restoration of the lands to the public domain even should that result
from his own motion therefor.

The authorities which ke cited for the latter ruling were instructions
and decisions setting forth rules concerning rlghts to lands with-
drawn for water-power reserves under section 24 of the Federal
Water Power Act of June 10, 1920 (41 Stat. 1063, 1075; 16 U. S. C.
sec. 818 and Supp ), and to lands restored from such wzthdmwals.z
The rule stated in 47 L. D. 597 appears also in 43 Code of Federal
Regulations, section 108.6, and reads as follows:

103.6 - Rights to withdrawn lands which may be recognized. Withdrawn
publi¢ lands are not subject to lease, or other disposition, other than such as is
specifically recognized by the Federal Power Act and there is no way to acquire
‘preference rights, preferential treatment, or equitable or legal preference, ex-
-cepting where legal or equitable rights were acquired before the %zthdmwal of
the lond * *. % [Italics supphed] :

‘The section goes on to say, “in all cases where such rights are claimed,
-careful investigation as to its bona fides will be made.” The two other
-references show that upon restoration of lands from power-reserve
withdrawals no preference rights are accorded except where there
-are (1) prior valid settlement rights, (2) preference rights conferred
by existing laws, or (8) equitable claims sub]ect to allowance and
confirmation.

It is to be noted that desplte the 1ecogn1t10n accorded by these
rules to prior rights and despite Bartine’s declaration of 1943 that
he had been in possession of the lands for 12 years, or since 1931, the
‘Commissioner did not investigate the good faith of Bartine’s claim
(43 CFR 1038.6, supra). Nor did his decision inquire whether the
- alleged possession gave Bartine any rights as against the regular

“procedure regarding withdrawn, reserved, or unsurveyed lands upon
~ their becoming open to disposal.® '

"From this decision Bartine appealed as above stated. Of the
grounds set forth, the only one requiring consideration here is the
declaration that Bartme settled the described lands during 1930, has
held possession of them continuously ever since, has made valuable
improvements upon them, and has developed water sufficient to irri-
gate most of the tracts sought. Implicitly this, like the petition of
‘classification, presents a claim antedating both the withdrawals men-
tioned above. - Question arises, therefore, both as to whether Bartine’s

#The lands here involved were Deéver in any water-power reserve. The procedure in
restorations-from ordinary withdrawals, such ag those here, and in cases where unsurveyed
Jands become subject to disposition is described in 43 CFR 295.8. See, also, 43 CFR 181.36~
181.40: (Circ. 1588, December 7, 1944) under act of September 27, 1944 (58 Stat. 747),
re Veterans of World War II. See, also, General Land Office Order No. 158, approved
January 7, 1944.

343 CFR 295.8, c1ted in footnote 2, supra.
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alleged acts actually occurred either in 1980 or at any other date prior

to the withdrawal of 1934, and also as to whether those acts meet the

terms of the law and give Bartine any right that would except the
lands from the withdrawal and irom any prohibitive general pro-
cedural rules.

The chief statute controlling such cases is the desert-land act of -
" March 8, 1877 (19 Stat. 377), as amended by the act of March 28,

- 1908 (35 Stat. 52; 43 U. S. C. secs. 324, 326, 333). The statute re-

quires that to be sub]ect to desert entry land must be susceptlble of:

irrigation by practicable means, and further that it be surveyed,,
unreserved, unappropriated, nontimbered and nonmineral, except that:
lands withdrawn for certain specified minerals may be entered with
reservation thereof. Whether a particular tract meets these condi- -

tions will be examiried before the applica,tion is allowed and the ques- .

tion of irrigability will be investigated in the field. 43 CFR 232.1,

232.3.

In relation to these requirements the reports here show that the lands
sought by Bartine are nontimbered and nonmineral. Further, the
records of the Survey Division of'the General Land Office show that
in 1980, when Bartine is alleged to have initiated this claim, the Jands
were unsurveyed and that they did not become surveyed lands untik
September 27, 1939. That date therefore was the earliest date on
which application for desert-land entry might properly be filed. By
that date, however, the two withdrawals had intervened. These
would have to be considered as barring entry unless applicable law
- permits some valid right to unsurveyed desert lands to be 1n1t1ated
and unless such a right can be established in this case.

- The 1908 act amending the desert-land act of 1877 bears on this
point. Although prohibiting desert-land entry of unsurveyed lands,
it gives a preference right of entry to a qualified person who performs ’

- certain acts on unsurveyed lands before their survey. . Its proviso

states:

That any individual quahﬁed to ' make entry of desert lands under
* said Acts who has, prior to survey, taken possession of a tract of unsurveyed
- desert land not exceeding in area three hundred and twenty acres in. compact
form, and has reclaimed or has in good faith commenced the work of reclaiming’
the same, shall have the preference right to make entry of such tract under said
Acts, in conformity with the public-land surveys, within ninety days after the
~ filing of the approved plat of>survey in the district land office.

In 1911, when considering this preference right in the case of Virgil
Patterson, 40 L. D. 264, the Department found the basis of the right
in the performance of those acts which alone are required by the
+ desert-land law for the acquisition of title, namely, taking possession
of the land and reclaiming or beginning to reclaim it. Residence on -
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" the land not being required as under the homestead laws, the resulting
interest is not one of homestead settlement, and a person claiming
desert lands by virtue of possession and reclamation alone, without
residence, is not a “settler” in the customary sense of that term.* The
desert-land interest of a claimant not residing on the land is, however,
ssubstantial, an interest, the decision said, “of which * * * hecan-
not be deprived except by his own defaultin complying with law or by
a valid withdrawal of said lands for government uses,” and a claim-
:ant’s preference right of entry atta_ches to the land immediately upon
the filing of the approved plat of survey.

- The Secretary’s regulations clearly regard a claimant’s interest and .
right hereunder as originating before the filing of the plat of survey,.
namely, at the tlme of the commencement of the basic acts. Para-
graph 7 of General Land Office Circular No. 474 of May 18, 1916
(45 L. D. 345; 43 CFR 232.9), says: ,

To preserve th1s preference right the work of reclamation must be continued:
up to.the filing of the plat of survey, unless the reclamation of the land is com-
pleted before that time, and in that event the claimant must -continue to culti-
vate and occupy the land until the survey is completed and the plat filed. A
mere perfunctory occupation of the land, such as staking off the claim or posting
notices thereof on the land claimed, will not secure the preference right as
ageinst an adverse claimant. While actual gettlement and residence upon. the’
land,. as"requi'red under the homestead law, are not necessary, the possession
and lmprovements' must be such as to conform to the requirements of the desert-

~land law and must ev1dence good faith on the part of the claimant. [Italies
supplied.]

In Heirs of Etta J. Kisner, 46 L. D. 818, the Department further.
examined this right.. There it held that in prm(:lple there is no dif-

- ference between the preference right of entry based on acts of posses-
sion and reclamation on unsurveyed lands under the desert-land act
of March 28, 1908, and the preference right of entry accorded by the
settlers’ rehef act of May 14,1880 (21 Stat. 140; 48 T. S. C. secs: 166,
993), to settlers, namely, those who have- performed acts of settle-
ment—residence, cultivation and improvement—on public lands,
whether surveyed or unsurveyed. Neither right is lost, the Depart-
ment said, if its possessor dies before survey of the lands. It inures
to.the helr or tothe devisee.

Commentmg in William Boyle, 38 L. D. 603, 610, on the preference—
right provision of the settlers’ relief act of May 14, 1880, the Depart- .
ment considered that by according a preference right of entry to .
settlers this statute ¢nvited settlement. It said of Boyle, who had

* See Charles. Perrineg, 3 L. D. 831, and Revised Statutes, secs. 2401, 2402, 2403; 43
0. 8. C. sees. 759, 760, 762. See, also, act of May 14, 1880 (21 Stat. 140; 43 U. 8. C.
secs.” 166, 223). :
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settled on unsurveyed lands before their inclusion in a reclamation-
act withdrawal, “his settlement under a law inviting it to be made on
unsurveyed land gave him right to acquire the title subject only to
its being taken by the government for its own use.” - In the Pazterson
case, supra, the Department quoted this passage from what it termed
an “analogous” case. It therefore seems clear enough that, no less
than the act of 1880, the act of March 28, 1908, in accordmg the
desert-land preference right above described, énvites the occupancy‘
and reclamation of unsurveyed lands and that aceeptanee of the in-
vitation initiates an interest in the lands.

More recently, the doctrine of these rulings has been applied where
unsurveyed lands in process of being reclaimed were included in a
withdrawal (Executive Order No. 6587, February 6, 1984) in aid of
legislation, conservation, and grazing uses, ordered under the author-
ity of the act of June 25,1910 (36 Stat. 847; 43 U. 8. C. secs. 141-143)°
In considering the questlon raised in thls Bennion case, the Depart-
ment recognized that under the third proviso of the 1910 act ¢ the lands
authorized to be excepted from the force of withdrawals made there-
under were to be lands within homestead and desert entries and lands
on which valid settlement had been made and on which setélers had
continued to comply with the law, but it held that the proviso gives
as Tull protection to the holder of a preference right under the desert—
land act of 1908 as it accords to the homestead settler.

The Department also held it unnecessary to revoke the withdrawal
as to the lands affected by the preference right, in effect stating that
the withdrawal had been inoperative as to lands embraced in any -
continuing bona fide claims and that such claims were to be perfected
under the laws under which they were initiated.

Further to be noted concerning prior rights in relation. to with-
drawals are the facts (1) that it is the exceptional withdrawal order
which does not protect existing valid rights, and (2) that the grazing-
district withdrawals aunthorized by the Taylor Grazing Act are re--
gumed to protect such rlghts, section 1 of the act contamlng the follow-
ing provision: :

. * % & Nothing in this Act shall be construed in any wa/y to diminish, restmct
or impair any right which has been heretofore or maoy be hereaftefr initioted -

5First Assistant Secretary to Mrs. Glynn Bennion, May 2, 1934, Secretary’s file No.
‘2—141 (part 17), General Land Office—Desert-Land Entries—General. .

“x x *  And provided further, That there shall be excepted from the force and

eifect of any withdrawal made under the provisions of this Act all lands which are, on

the date of such withdrawal, embraced in any lawful homestead or desert-land entry .

theretofore made, or upon which any valid settlement has been made and is at said
date being maintained and perfected pursuant to law ; but the terms of this proviso shall
not continue to apply to any particular tract of land unless the entryman or settler shall
continue to comply with the law under which the entry or settlement was made: * * *7
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under existing law validly affecting the pudlic lands, and which is maintained
pursuant to such law except as otherwise expressly prov1ded in this Act * * = :
[Italics supphed 1

In summary, then, it appears that one Who takes possession of un-
reserved, unsurveyed desert land, who begins to reclaim it, and who
is conﬂinuing his reclamation operations at the date of an inclusion of
the land within a withdrawal like the general withdrawal of Novem-
ber 26, 1934, ordered under the act of 1910, or within a grazing-district:
withdrawal, has initiated a valid claim upon which the withdrawal
does not operate. The claim may be asserted by the filing of a proper
desert-land application as soon as the lands become surveyed, namely,
as soon as the approved plat of survey is filed in the local land office,
if at that time the claimant shall still be in possession of the lands and
shall be complying with the regulations. Moreover, as soon as the
application is found regular, it may be allowed without reference to
the withdrawal, since that i Is held never to have operated upon the
lands claimed.

" A different question is that raised by the statutory limitation of the
life of the preference right to 90 days from the filing of the plat of
survey. Does this mean that failure to apply within the 90-day period-
. automatically extinguishes the right? ¥Further, upon expiration of
the period without application by an adverse party does the with-
drawal attach as an adverse clajim?

Discussing the settlers’ relief act of 1880 in Wilson v. State of New
Mexico, 45 1., D, 582, the Department held that the provision in section
3.of the settlers’ relief act of May 14, 1880, limiting to 8 months from
the date of the filing of the township plat the time within which a

settler on unsurveyed lands must assert his claim, was intended solely
for the protection of the rights of settlers as among themselves. In.

Moore v. Northern Pacific Ry. Co. et al., 43 L. D. 173, a settler’s right
was attacked by a claimant who had done nothing on the land but was.
making a scrip application under a soldier’s additional homestead
right. Applying an early Supreme Court rule,the Department held
that a settler on unsurveyed lands who fails to make timely entry for--
feits his right in favor of a subsequent sezéler who asserts his claim in
time; but that én the absence of an adverse settlement, the settler loses. -
no rlghts by his failure to assert his claim within the prescribed period.

The Department pointed out that the grant of this preference right
by the 1880 act was an extension to homestea,d settlements of the
provisions of section 5 of the preemption act of March 3, 1843 (5
‘Stat. 619). It stated that the Supreme Court in Johnson v. Towsley,
13 Wall. (80 U. S.) 72 (1871), had long ago defined the rlght as a
preference right over subsequent settlers, a right which is waived
by the first settler in favor of a later settler if in presenting their
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v réspective claims the first settler is negligént but the later settler:is
in time; and it quoted the Court as declaring—

* % % Jf no other party has made a settlement or has given notice of such
intention, then no one has been injured by the delay beyond three months, and
if at any time after the thrée mohths, while the party is still in possession, he
makes his declération, and this is done before any one else has initiated a right
of preemption by settlement or declaration, we can see no purpose in forbidding
him to make his declaratiop or in making it void when made. And we think
that Congress intended to provide for the protection of the first settler by giving
him three months to make his declaration, and for all other settlers by saying
if this is not done within three- months any one else who has settled on it
within that time, or at any time before the first settler makes his declaration,
shall have the better right. [Italics supplied.] ‘

The Department further said:

While a setfler may lose his preference; over other settlers, by failure to
comply with the requirements of the act of May 14, 1880, supre, his right to
the land, acquired by settlement thereon, was not credted by that act but has
been recognized by this Department and. the courts from the beginning of the .
Government. Our whole public-land system is based -upon the fundamental
consideration-that the setiler is to be preferred over claimants who seek to
‘assert scrip or other rights to the public domain. Lands settled upon and
~claimed under the homestead law do not fall ‘within the designation of public
lands open to sale or other disposition under general laws other than those
relating to settlement. This Department is not robbed of its jurisdiction and
duty to give equitable consideration to asserted settlement claims by the tender
of ‘a scrip application for the land by one having no claim to equitable con-
sideration. [Italics supplied.]

In emphasis of this position the Department referred to State of
South Dakotav. Thomas, 835 L. D. 171 (1906), where the State, claim-
ing a-school grant, was protesting Thomas’ settlement on unsurveyed
lands. There the Department said that it had never applied the
forfeiting provision of the 1880 act in favor of a grantee claimant
© and that— ‘ ' '

- % % % any question governing the formality of the assertion and comple-
tlon ‘of title under such settlement is clearly a matter between the United States
and the settler. .

Concededly, as above shown, the desert-land claimant does not fall
within the descriptive term-“settler” as used in the statute and cases
just discussed. -Nevertheless, it has been found that the desert-land
claimant has a heritable interest; that like the settler he performs
on the lands all the acts required for acquisition of title thereto; that
he has the invitation of a statute to perform thém; that he has a-
preference right indistinguishable in principle from that of the settler;
and that he is as fully protected as the settler in the matter of with-
drawals under the act of June25, 1910, supra. '

939340-—52———12
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It seems reasonable, therefore, to extend to the statutory 90-day
limitation of the desert-land preference right an interpretation sim-
ilar to that given to the settler’s preference right. Such interpreta-
tion would conclude that the 90-day limitation in the 1908 act is in-
tended for the protection of the rights of desert-land claimants and
homestead settlers as among themselves, and that in the absence of
asserted adverse claims of desert-land reclamation or of homestead
settlement a desert-land claimant, who upon the filing of the plat of
survey fails to make timely assertion of his right of entry, forfeits
" no rights and does not lose his lands because of a withdrawal not

previously operative upon them. In the absence of other claimants,
- delay harms no one, and the matter is one between the claimant and
the Government alone. .

It is in the Hight of the rules just reviewed that the Commissioner’s
decision and the facts in this case must be considered. In the first
place, it is to be noted that any right acquired by Bartine before.
survey has continued to date and is unimpaired despite Bartine’s
delay in asserting it. The unsurveyed lands claimed by him became
surveyed lands on September 27, 1939, when the approved plat of
survey was filed in the Carson City land office. Accordingly, Bar-
~ tine’s preference period expired on December 26, 1939; and it is true

that not until 4 years later, September 27, 1943, did Bartine make
application for desert entry and assert his claim. However, no ad-
verse claim has at any time been filed for this land and, under the
Jaw as above interpreted, Bartine’s delay has caused no loss or
‘impairment of such right as he may have had when the plat was
filed on September 27, 1939.

In the second place, it is clear that unless some exception to the
rule requires otherwise, Bartine can' establish a right existing in
himself as of September 27, 1939, only by showing—

1. That he took possession of the tracts claimed and began the
reclamation of them before the withdrawal of November 26, 1934;

2. That he continued his work of reclamation not only until the
withdrawal of November 26, 1934, but also until the grazing-district
withdrawal of November 30, 1937, and, still further, until the filing .
of the plat of survey on September 27, 1939; or, if he completed the
reclamation before any of these dates, that he continued to occupy
and cultivate the land until the filing of the plat (43 CFR 232.9).

As to point 1 and the date when he went upon the lands, Bartine
has said only that he “has held possession of all of the lands herein-
above described for a period of about 12 years.” This statement is
too general to be accepted by itself and has not been substantiated, not
havmg been 1nvest1gated by the Commissioner of the General Land
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Office. As to when he began the reclamation. Bartine makes no
statement at all, merely alleging that during the 12-year period he has
developed water and cultivated the lands. It is, therefore, entirely
possible that while Bartine may have taken possession of the land in
1981, as his petition indicates, or even in 1980, as his attorney states,
he may not have begun his reclamation work before the first with-
drawal. In that event, he could not establish such prior right as
alone could except the lands from the withdrawals and entitle him
to entry witheut regard for the withdrawals. _

Despite the inadequacy of the instant file on these points, the Depart-
ment is able to supply some of the defects through the records of the
Survey Division of the General Land Office. These show the follow-
ing facts: On May 14, 1983, a United States cadastral engineer found
Fred Bartine residing on certain unsurveyed lands. He examined this
occupancy and made a “Bona Fides Report” thereon to the Commis- |
sioner of the General Land Office.” S

The engineer stated that, with the apparent intention of creating
a home for himself, Bartine, a married man, was residing on tracts
which were approximately secs. 9, 16, and 17 of the unsurveyed T. 19
N.,, R. 50 E., M. D. M., Nevada, land which was desert land and could
be reclaimed.® Personal property on the premises consisted of a cook
stove, tables, chairs, benches, cupboards, beds, 2 plows, 1 harrow, 1
scraper, 425 feet of unused 6-inch iron pipe, a 14-ton Chevrolet truck,
a 114-ton International truck, and a 1929 Hudson sedan. '

Improvements consisted of a flowing artesian well, 480 feet deep,
6-inch iron casing; 214 miles of 4-inch pipe line leading to the land to
be filed on; 160 rods of 4-strand barbed wire fence; ditches; excavated
reservoir; four-room house, 24’ by 24, built of concrete, with finished
boards and finished flooring; 12 acres cleared, 8 acres cultivated, 45
shade trees, of a value of $5,200. Growing crops consisted of hay,
grain, and garden truck. The reservoir, 64" by 24’, with an average
depth of 5 feet, was to be completed and concrete lined. Twenty acres
were to be cleared, cultivated, and fenced in 1983. . .

“The report was made on form 4-514, which is designated as being. ‘“Ior the use of
U. 8. Surveyors of the General Land Office in examination of lands for the survey of
which Settlers’ Applications have been made.” ’ . :

§It is to be noted that although see. 16 would normally have belonged to the State of
Nevada as a school section by grant of the United States, the Nevada Legislature, by act
of March 8, 1879, relinquished to the United States all the 16th and 36th sections that
had been granted to it exicept those which the State had sold or dispused of, and in lieu
of said school sections accepted a quantity grant of 2,000,000 acres' to be selected by
the State. By act of June 16, 1880 (21 Stat. 287), the United States made said gquantity
grant to Nevada and confirmed the title of such of the school lands as the State had
previously -disposed of. : The 16th section here in question, not having been alienated
by the Btate, therefore returned to the United States and was subject to the.public-land
laws-in 1930 .when Bartine occupied part of it. Accordingly, this seciion is not subject
to Executive Order No. 7599 of April 1, 1937, and 43 CFR 297.18. X
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- The engineer referred to an application by Bartine for survey and
said that it was being made at the solicitation of the engineer in order
that claimant might file on the land for homestead purposes. The
engineer recomimended survey of the township. ‘
On May 30, 1933, Bartine made an affidavit on form 4—512 S in Wthh
he took oath that he was a bona fide settler on these lands that he
had resided on them since April 1931; that he wished to enter them
under the homestead law ; and that there were no other settlers residing
upon-the land.desired to be surveyed.. He also recited concernmg his
improvements most of the facts reported by the engineer.

On the basis of the engineer’s bona fides report and of Bartmes
application, special instructions, group 177, Nevada, for the survey
of T. 19 N., R. 50 E., M: D. M., were drawn up under date of July 26,
1933, and ‘were approved on August 11, 1933. However, because all
available funds were required for Nevada surveys previously author-
ized, execution of this survey was not reached until 1936.¢ Begun
on July 9, 1936, the survey on the ground was completed on August 11,
1936. But the plat was not accepted until June 30, 1937, and the

“approved plat was not filed in the local land office. unml September o,
1989. Thereby, that date became the date of survey. The field notes
of the survey appear in Nevada, vol. 177, p. 471.

From the engineer’s bona fides report and Bartine’s application for
survey it is evident, therefore, that well béfore the withdrawal of
November 26,1934, Bartlne had taken possession of considerable desert
land in three sections of the unsurveyed T. 19 N., R. 50 E., and had
begun some reclamation work thereon. But it is to be noted that
neither the engineer nor Bartine mentioned as among the lands oceu-
pied in May 1933 any lands in sec. 15, in which three forties are now
being sought. Nor does the survey of 1986 refer to any sec. 15 lands
as making part of the claim in July and August of that year. The
plat then made and later approved and filed depicts the Bartine claim
by name and indicates the location of its boundaries, fences, buildings,
wells, reservoirs, ditches,.and pipe lines. It shows that by July 1936
a large reservoir covering about 70 acres in, sec. 10, not here sought,
had been added to the earlier improvements, but that otherwise the

- claim” was limited to lands on the sections. previously mentioned,
. namely, 9, 16, and 17. '
Accordmgly, in the absence of convincing evidence to the contrau v,
it would seem that Bartine’s petition of September 27, 1943, for
classification of lands in sec. 15, as well as in sec. 16, was mistaken

o Form 4--512 is known in the Land Office as “Applieation of settler for survey of land

resided upon—agricultural lands.” .
10 See correspondence, instructions, blueprints, ete., in group 177, Nevada, U."S. Survey

records, in National Archives.,
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in stating that lie had had about 12 years’ possession of all the lands
sought. It seems “clear not only that the three forties in sec. 15
here sought and now being cultivated, namely, NW14,NW1i;, NE1/,
NW14, and NW1,NEL/, were not claimed in the years before the
withdrawal, but also that for at least 18 months after the withdrawal
they continued unclaimed and unreclaimed even in part. -Unless this
can be disproved, it would have to follow that, having done nothing

to the sec. 15 tracts before November 26, 1934, Bartine did not ac-

quire in them any. interest that could except them from the Wlth-_
drawal of that date.

A second point to be noticed is that of all the lands shown to have
been included in the ‘claim in 1933 and 1936 the only tracts being
sought in the current application are those in sec. 16. It follows that
Bartine cannot under this application derive any benefit from the
making of such of the improvements. described as may have been
~ located on lands not embraced in this application, namely, the tracts

in secs. 17, 9, and 10. :

Asto Whlch 1mprovements are on lands within this application and
‘which are not, it is to be noted that in their May 1938 papers neither
the engineer nor Bartine stated on what subdivisions, approximately,
the several 1mpr0vements then mentioned had been placed. Further,
in 1943 Bartine gives only incomplete information about this in his-
petition. He locates one of his artesian wells on NEY4SE1; of sec.
17, not here applied for, and the two others on SW1/NW14 of séc.
16, which is applied for. - But he is indefinite about his several build-
ings. These he:says-are: located. “on or near the SW%NW% of
Sec. 16.”

Bartme s location of the wells is confirmed by the field notes of the
- 1936 survey. The general description has the following to say:

Three artesian wells have been drilled by the present occupant of the lands
“in sections 16" and 17; the largest of these is located in the northern portion of

the NE148H1, of section 17 an_d flows about 600 gallons per minute. A second _
well is lq_eated in the extreme southwestern portion of the SWI4LNWI4 of see-

tion 16 and this well flows about 108 gallons per minute; ‘The third well is
located near the center of the SW14/NW1 on section 16 .and flows about . 200
gallons per minute. These wells were all brought in at 855 ft. depth; the
water is clear and cold and-used for domestic purposes and for irrigation of
the adjacent fields, claimed and operated by Fred Bartine. Mr. Bartine is the
only settler in the township and has fenced approximately 260 acres in. the
south-central part of section ‘9, Ni4 of section 16, and the east-central part of
section 17." Improvements consist of a small dwelling house and seven farm
buildings all in good condition and substantially erected. Alfalfa and Wheat :
in addition to a small vegetable garden, are the only erops. : :

Overflow or waste waters from the aforementioned wells and springs are
“allowed to run to a natural depression, forming a reservoir of about 70 acres

area. This reservoir is situated in the SW34 of section 10; the high water
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" mark was traversed and its p0‘31t10n has been shown on the topogr aphical plat

of the township. .

But as to Bartine’s bulldmgs, the field notes indicate that Bartine’s
statement is accurate only in part. They show that his seven “build-
ings, although near one another, are actually situate on four different
forties. Three of those forties are not here applied for.. Further,
only one of the seven buildings is on land which is included in the
application. That building is a frame garage, 17" by 41/, and is on
SW1,NW1i/ sec. 16. The six other buildings, together with some 1m-
" portant improvements, are all located on lands not applied for and
are as follows:

On sec. 16, NW8Wi4 :

1. Dwelling, 24’ by 24’ ; On sec. 17, SEUNEY : v
2. Frame building, 7’ by 10’; 5. Chicken house, 9’ by 62';
3. Frame building, 6’ by &; 6. Two-story frame barn, 17’ by
"also a dirt reservoir, 100 feet square 25" ; .
by 8 feet deep. . - algo a part of the garden.

On sec. 17, NE4SEY : On sec. 10, 8% :
4. Blacksmith shop, 30" by 40’ ; : 7. T70-acre reservoir, covering parts
also .a 600-gallon  artesian well of five forties. .

(the largest of the three wells).

It is apparent, therefore, that. by May 1933 Bartine through
occupancy, improvements, and reclamation work had acquired a valid
interest in certain tracts for which he is not applying, and on the
other hand that he is applying for certain tracts in which he seems
not to have earned any interest before the withdrawals. Obviously,
if he wishes to acquire title to the tracts on which are located his most
abundant well, his residence, barn, blacksmith shop, chicken house,
and two smaller structures, tracts moreover in which he has acquired
a valid interest, he must amend his application to include NE14,SEL,
and SE1YNE1, in sec. 17 and NW14SW1/ in sec. 16.

* Inthe event of such amendment, the statutory limitation of a desert-

land entry to 820 acres would require that three of the forties now

~ included in the application be dropped. Those sacrificed might well
be forties in which no interest appears to have been acquired before '
the withdrawal of November 26, 1984. The three forties in sec. 15
seem to be such land, and there may have been others like them.

On this point, it is important to note the following facts concern-
ing sec. 16 and the five forties sought in its N14: The survey records
of 1983 and 1986 when studied together seem to indicate some
occupancy and reclamation work on two of these forties before Novem-
ber 26, 1934, for the pipe line and part of the garden spoken of by the

11933 papers are shown by the,1936 records to have been on the
NW14NW1; and the SW14NW1,. But the records give no indica-
tion that the three other forties, NE1NW1;, NW1,NE1;, and
NE1,NEY,, were part of the claim before November 26, 1934. - The -
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1933 papers do not state the approximate location of any of the ditches,
fields, fences, cultivation, and trees which they mention, and the 1936
papers do not give any dates for the initiation of work on the ditches,
fields, and fences which they show on the three forties méntioned.
Hence, there is nothing to indicate whether these forties became occu-
pied before the withdrawal or only thereafter, between the withdrawal
and the survey. Yet if occupation and reclamation of this land did
not occur before November 26, 1934, the withdrawal attached to the
land as a primary claim and foreclosed initiation of a right in the land.

In the light of the foregoing analysis, there is no question but that
Bartine initiated a valid right to a portion of the lands here sought,
a right that still exists. There is uncertainty, however, as to the

- extent of the right and the identity of the legal subdivisions to which

it has attached. This question can be resolved only by careful -in-
vestigation in the field and by the sifting of the available documen-
tary evidence. That evidence would include Bartine’s statements
‘made in Carson City 020283, his application of May 24, 1937, for en-
larged-homestead entry of 320 acres in secs. 16 and 17; and those In
Carson City 020915, his application of J uly 3, 1940, for 640 acres in
secs. 9,15, 16, and 17 under the Pittman Act.

1Acco]rohmgly, the Comm1ssmner s decision is reversed and the case.
remanded with directions to the Commissioner to have full investiga-
' tion of the claim made in the field with the aid of the files in the several
applications just cited ; to call upon the applicant for further precise
showings as to when he took possession of the respective subdivisions,
when he began the work of reclamation upon each of them and as to
the character of the reclamation done; to have the field examiner
advise with the applicant and make recommendatlons as to the specifie.
amendments necessary for his entry of those tracts to which he has
initiated a right and -which contain the improvements and buildings
most desired; and in the light of said report, showings, and recom-
- mendations, to adjudge the case in accordance with the views above
expressed.
‘ Oscar L. CHAPMAN,

Assistont Secretary.

INVENTION OF IMPROVED HYDRAULIC COMPRESSOR

Order No. 1768—Duties of Employee—Act of Maroh 3, 1883, as Amended—
- Certificate of Public Interest. . '

A Hydraulic Compressor invented in his spare time by an engineer employed
by the Bonneville Power Administration, whose usual duties consisted of
preparing specifications and bid forms for high-tension electric transmis-
sion lines, is not required to be assigned to the Govermment under Depart-
mental Order No. 1763 of November 17, 1942, -
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A Hy‘draulic Compressor, the use of which may lower Government construe-
tion costs, may properly be certified as liable to be used in the public interest
under the act of March 3, 1883 as amended (35 U. 8. G see, 45).

M—34289 , ‘ o NOVEMBER 29, 1945,

THE SECRETARY OF THE INTERIOR.

My Dear MR. Secrerary: My opinion has been. requested concern-
ing the relative rights of the Government and the inventor in an Im-
proved Hydraulic Compressor invented by Marsh F. Beall, an en-
gineer employed by the Bouneville Power Administration at Port-
.. land, Oregon.

Mr. Beall’s engineering duties consist of preparing specifications and
bid forms for the construction of high-tension electric transmission
lines and the purchase of materials entering into such construction.
Wh11e in the field, Mr. Beall observed the customary method of ap-
plying compression-type fittings, which employs two dies brought to-
gether by reciprocating motion, the necessary pressure being developed -
by three or four men working a long lever. In August 1944, he con-
ceived the idea of developing a compressor using rotary motion, so
designed as to effect a considerable reduction in the mechanical force
required to be applied. Such a compressor could be operated either
by electrical power or by one man using a hand wheel. Mr. Beall set
his ideas on paper between September 1 and 29, 1944, at his home in-
Oswego, Oregon, preparing sketches and a description of his invention
which he submitted to the Suggestlons Committee of the Bonnevﬂle
Power Administration.

In the circumstances, Departmental Qrder _No. 1763 of November 17,
1942, does not require Mr. Beall to assign his invention to the Govern-
ment. The invention did not arise in the course of assigned research,
since Mr. Beall’s usual duties consisted of preparing specifications and
bid forms, and the purchases for which he prepared specifications and
bids do not appear to have included compressors. In this respect the
case differs from that discussed in opinion of July 14, 1944, 58 1. D.
726, and from the affirmation of that opinion dated September 19,
1944, 58 1. D. 738, where the inventor, whose usual duties were similar
to those of Mr. Beall, developed a valve in response to a request of his
supervisor to procure a valve of a certain type to answer a specific
need. Nor has the invention been developed on Government time,
using Government facilities or financing, or with the aid of informa-
tion not available to the public. The inventor is, therefore, entitled
to all rights'in his invention, free of any claims by the Government.

Mr. Beall has, however, expressed his desire to have his patent ap-
plication prosecuted under‘ the act of March 3, 1883, as amended (35
1. 8. C. sec. 45), in consideration for granting the Government rights
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‘to the manufacture and use of the invention, by and for the Govern-.
ment, for governmental purposes, Upon his showing that use of his
Hydraulie Compressor may lower Government construction costs by
saving time and labor, the signing of the certificate of public interest
required for the filing of 2 patent apphcatmn under the act appears to
be ]ust1ﬁed
WARNER W. GsrDNER,
Solicitor.
_ Approved:
Micmarn W. StRAUS, ‘
Assistant Secretary..

INVENTION OF NARROW BAND TRANSMISSION MADE BY EM-
PLOYEE OF THE INTERIOR DEPARTMENT 0N MILITARY FUR-
LOUGH

Order l\Td 1763—"“Government”’—Act of Meir»ch 3,> 1883, as Amended;-
Certifying Department. '

An.invention made by an ermployee of the Inte1101 Department while on mili-
tary furlough, which did not arise in the course of assigned departmental
research, was not made or developed with departmental facilities or financ-
ing, or on departmental time, or with information not available to the public
obtained through the inventor’s employhment with the Department, is not’
‘required to be assigned to the Government under Departmental Order No.:
1763 of November 17, 1942. :

- The Navy Department is the proper Department to certify as being of pub-

. lie mterest under the dct of Mareh 3, 1883 as amended (35 U. S C. see. 45),

an mventwn méde by a member 6f the Navy :

34500 - © Noveummx 30, 1‘945.

THE SECRETARY OF THE INTERIOR. 8
My Dear Mg. SecrETARY: A memorandum flom the Bonneville:
" Power Admmlstrator_dated October 8, addréssed to you, requests my
opinion as-to the relative rights of the Government and the inventor
" .in an invention made by Lyman R. Spaulding while on military fur-
lough from the Bonneville Power Administration.. Mr. Spaulding, is
still in the armed forces.

- Whatever rights the Govelnment may have in Mr.. Spauldmg S,
1nVent10n of a Narrow Band Transmission system, they do not arise by
virtue of the provisions of Departmental Order No. 1763 of November

17, 1942, Assuming that Mr. Spaulding while on military furlough
remains an employee of the Interior Department within the meaning
-of Order No. 1768, a question that need not be answered at this time,

" nevertheless the invention did not arise in the course of assigned re-
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search in the Department, nor was it made or developed with de- ~
partmental facilities or' financing, or on the Department’s time, or
with information not available to the public obtained through Mr.
Spaulding’s employment with the Department. Although the order
purports to require the assignment to the Government of inventions
whenever made by research employees of the Department in the
course of their assigned Government research, or made or developed
on Govermment time, or with Government facilities or financing, or
through the aid of Glovermment information not available to the pub-
lie, it is obvious that the word “Government” is intended to apply only
to those phases 0f governmental activity within the jurisdiction or
control of the Interior Department. Therefore, Mr. Spaulding is not
‘obligated to assign his invention to the Government under the pro-
visions of Order No. 1763. Whether the Government may have any
- rights in the invention by reason of Mr. Spaulding’s status in the
Navy is not for me, but. for the Navy Department, to say.

Mr. Spaulding has expressed the desire to have his patent applica-
tion prosecuted free of Patent Office fees under the act of March 38,
1883, as amended (35 U. S. C. sec. 45), if he is not required to assign
his invention to the Government under Departmental Order No. 1763.
As a member of the armed forces, Mr. Spaulding is eligible to re-
ceive the benefits of the act, except for such claim as the Navy may
have to his invention, but he should request the necessary certificate
of public interest from the Navy, rather than from the Interior De-
partment. The act provides: :

The Commissioner: of Patents is.authorized to grant * % * to any officer,
enlisted. man, or employee of the Government * * * 4 patent * * *#
without the payment of any fee when the head of the departmernt or independent
bureau certifies such invention is used or liable to be used in the public mterest
* % % [Ttalics supplied.]

The word “the,” italicized above, contemplates certification by the
Navy Department with respect to an invention made by & Navy man
. who then was and still is in the Navy.

However, there is no legal reason why you ma;y not certify Mr.
- Spaulding’s invention as being in the public interest if and when he
resumes his civilian status in the Interior Department, if the Navy
Department by -that-time has neither ‘certified: the invention ‘to the
- Commissioner of Patents nor has asserted title thereto on behalf of

fhe Government.
WarnER W. (RARDNER,
Solicitor.
Approved : o

Micuarn W. STRAUS,
Assistant Secretary.
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UNITED STATES v. C. E. STRAUSS ET AL }
A-23708 Deoided December 21, 1945

Placer Mining Claims—Valuable Minera] Deposits—Discovery.

Whether deposits of ‘gypsum, clay; limestone, and other mineral substances
‘of wide occurrence, are valuable mineral deposits subject to location under-
the mining laws is a question of fact and depends upon the marketability
of the deposits. '

Showings of oil in shallow wells are insufficient to- constitute a discovery
where the possible oil-bearing formations lie at depth and are separated
from the surface by non-oil-bearing strata.

A decision holding placer mining claims to be null and void because of lack
of digcovery of valuable minerals and lack of diligent prosecution of work
leading to discovery will not be disturbed where no new evidence is sub-
mitted to show that a discovery was made or that there was diligent prose-
cution of work leading to a discovery.

MOTION FOR THE EXERCISE OF SUPERVISORY AUTHORITY.

" Anthony J. Denny, of Green River, Utah, has petitioned the Sec-
retary to exercise his supervisory authority in the following circum-
stances: On February 18, 1941, the Government instituted adverse
proceedings known as Salt Lake City contests Nos. 7687 and 7688
against a number of persons who in 1912 had filed notices of several
hundred placer mining locations in Emery County, Utah. In contest
No. 7687 the defendants were C. E-Strauss and others and their heirs;
m contest. No. 7688, H. M. Curry and others, their heirs, and the
 Duquesne Assessment Association. The Government also made party
to both contests the present petitiorer, Anthony J. Denny '

Denny was not one of the original locators, but since April 7, 1930
has been occupying and claiming these locations under an alleged
agreement with Grant Curry, onetime secretary of the Duquesne
Assessment Association, of which the only evidence is an unsworn,
unnotarized statement, reading as follows:

A_PRIL T, 1930

~ Mr. A. J. Denny of Green River, Emery Oounty, Utah, is now the owner of the
interest of the Duquesne Assessment Association in certain lands south. of
Township 24 South, in Ranges Nos. 11, 12, 13, and 14 East, Emery County, Utah.

THE DUQUESNE ASSESSMENT ASSO(‘IATION
e BY GBANT CU‘RRY Secretary

Of all the parties defendant in the contests, Denny alone answered
the Government’s charges and requested a hearing. Because of the
failure of the other parties in interest to take any action, the Govern-
ment closed the cases as to them and continued its proceedings against.
Denny alone. :
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On April 26, 1943, after extended hearings, the Commissioner of
the General Land Office sustained a number of the charges and held
- null and void about 579 placer claims, blanketing large areas in Tps.
25 and 26 S., Rs. 10 to 14 E., inclusive, S. L. M.  Of these 579 claims,
539 are here claimed by Denny. On December 29,.1943, the Depart-
- ment affirmed the Commissioner’s decision, and on March 22, 1944,

it denied a motion for rehearing. Denny now moves for the Secre-
tary s reconsideration of the case through the exercise of his super-
visory authority.

The claims hete involved form a sohd block of land. covering some-
86,240 acres. They are included within Utah Grazing District No.
s and are now being used by Denny for the grazing of his stock. From
the record it appears that Denny, taking the position that the lands .
are not part of the public domain, has erected signs at various points
on the boundaries reading, “Private Property, No Trespassing” and
has declined to remove them. He has-also refused to pay grazing fees
or to comply otherwise with the regulations of the Grazing Service.

The claims lie along the southern boundary of Emery County, Utah,
in country known both as the San Rafael Desert and as the Green
River Desert, between the Green and Colorado Rivers on the east and
the huge dome known asthe San Rafael Swell on the west. Underly- -
ing these claims is the geologic structure called the Nequoia Anticline.

" and also the Nequoia Arch. During the past 25 years the stratigraphy
and oil possibilities of this Arch, of the San Rafael Swell, and of the
whole Green River Desert, together with other parts of the vast Colo-
rado Plateau, have been the subject of numerous investigations and -
reports by the United States Geological Survey and by privately em-
ployed geologists. On the basis of these studies, much money has been.
spent on oil prospecting in the area, and test-wells have been driven at
various points on the Arch in the Green River Desert. o
~ Among such wells were the Des Moines Oil Company well and the
Mt. Vernon well, drilled in'1912-191% in T. 26 S.; R. 18 E., and T. 27
S.; R.12 E.; respectively,.and-on the strength of the showings in
these wells, according to petitioner’s papers; Col. Charles 'P. Tasker,
intimately connected with the companies drilling those ‘wells, was
able to interest W. L. Curry and his Pittsburgh associates, defendants
here, in prospecting for oil the area here claimed. According to
Land Office case files and published reports by the Geological Survey,
the test wells menti‘oned proved unsudcéssfﬁl’ and were abandoned.®

. 1 Although the Des Moines: well found some: oil at. 3,000 feet, petxtmnex "has called its:
_drilling results “discouraging.” = See Salt Lake Clty 083058 for an application made on
Septembér 26, 1933, by Anthony J. Penny for permission to pump and consume water from
one of three wells drilled in 1912 by the Des Moines 0il Company on T. 26 8, R. 13 I,
- sec. 19. Denny stated that the water would be used to water 250 head of stock in time
" of drought and showed that for this use he had the comsent of T. C. Conley, agent for
Leon and Harry Meskimen, holders of an oil prospecting permit, Salt Lake City 033058,
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The locators in the instant case appear to have had no greater success,
and after 13 unrewarding years they too gave up their search.

The record shows that the 539 claims in this case were all located -
in February 1912 by -or on behalf of the contest parties other than
Denny. In all cases, the'location notices gave the same date for dis-
covery as for location and stated that the claims were located for
certain designated minerals “and other valuable mineral deposits.”
The materials specified in most of the notices were building stome,
limestone, sandstone, or gypsum. ' In 28 notices, other materials were
formally designated as follows: In 12 of the notices, aluminum; in
one, clay ;in two, manganese; in one, oil shale; and in 12, oil sand.

Although oil was-specified in enly 13 notices, Denny’s answer to the
several- Government charges dealt only with oil, not once referring
to any of the’ other minerals, but in express terms stating :

* @ & Tyvidence of the existence of 011 on these clalms was .the leading

factor in the location of these claims, whlch were made prior to the withdr awal
of March 4, 19122
Also, it was testified at the hearings that the locators’ purpose as to
all the claims was to prospect only for oil. This purpose was also evi-
denced by the fact that | in.the years 1918-1917 the so-called assessment
work done was  group: assessment work 2 (on each five locations of 800
acres), under the:act:o ‘February 12, 1903. (32, Stat. 8255 30 U..S. C.
sec..102), which und r certain’ conditions allowed assessment work '
to be done on any one of a group of contlguous “ozZ land .lbcatlons
not exceeding five.”

The record further shows that from 1913 to 1926, mcluswe, the
" Curry interests spent cons1derable sums on these clalms, making their
-disbursements.through-the..Duquesne Assessment Association, an or-
[ganization of the locators set up especially to carry on the exploratory
and development work. Accordlng to the proofs of labor placed.on

covering the site of these wélls.  In speaking of the Des Momes 0Oil Company’s test oil well
amnd -of-its: havingrbeen- drilled to a depth -0f: 2,910 feet, Denny said, “the drilling results
being discouraging the well was .properly. plugged_and:the. equity rightsrelinquished unto
the Federal Government.” ¢ [Italics supplied.]

According to:a report 6f ‘January 11, 1935, from the ‘Geological Survey to the Com-
missioner ‘of ‘the. General Land Office: concerning  Denny’s application and the.status of
these wells, the 400:foot well had been obliterated; the 650-foot well had been abandoned,
and:the 2,910:foot .well had been-rigged up. to: be pumped. as a water well and apparently
-had been used at intervals: further, the-land .embracing it had been withdrawn to presérve
the well for public use, andall land within 34 mile of the well had been included in Publie
Water Reserve No. 107 by Ordsr of Interpretation No. 196, approved February 8, 1934

O1iMarch 10, 1935, the Commissioner-denied Denny’s application.

2The evidence referred to seems to have been that found by the Geologlst Rice in 1911
in .the course-of an exploratory trip not on these claims, -which had not yet been located;
.but on the San Rafael Swell and on a.part of the desert in the neighborhood of these
elaims (exhibit 2).

2In Unjon 0Oil Co. v. Smith, 249 U. S 387 (1919), group assessment work was held
inapplicable to inchoate locations.
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record by the Association, the total spent was not less than $153,300,
and whatever work was done on any of the claims in the area was
done for oil. The first hole was drilled in 1918, the last in 1918, the
total number of wells sunk having been about 100 or 125. All were
comparatively shallow. The deepest was 600 feet. Most of them
were only from 50 to 300 feet deep. From 1919 to 1926 only road and
rock work was done.. On March 22, 1925, W. L. Curry died, and
after 1926 no more expenditiires were made and no more work of any
description was done on the claiis either by the Association or by
‘any locators individually. A

On ApI‘l] 7, 1980, Mr. Grant Curry, secretary of the Duquesne Asg-
sociation, gave Denny the unacknowledged paper set forth above,
stating Denny’s ownership of the Association’s interests. On July 1,
1931, Denny filed in Emery County notice of having done, in 1930- -
1981, $100 worth of “road work, rock work, work on assessment, holes

- and building dams to the amount of $100 for each claim”; and at the
hearings he testified that he had filed this notice solely to have the
county records show that he was “the owner of the claims,” the unac-

knowledged Grant Curry statement not being acceptable to the county
for recording. He admitted that, despite his statement of work to
the amount of $100 for each clalm, he had not expended the $53, 900
which the 539 claims would have entailed, and he was unwilling to
. say that-he had spent even as much as $2,000 on the Work He also
testified that after 1931 he had done no more work on the claims, it
being his opinion that the Association had’ before 1920 done enough
Work to earn patents to all the claims, having spent’ more than $500
on each location, and that any further work was superfluous. .

To the charge that there had been no discovery of oil, gas, or other
leasable minerals before February 25, 1920, Denny s answer alleged
that “numerous shallow wells were drllled prior to February 25, 1920,
wherein saturated oil sands and pockets of oil were d1sc0vered and,
when bailing, o0il appeared on the water in globules; these were valid
claims existent at the date of the passage of the leasing act of February

'25,1920.”  But at the hearings Denny admitted that this was informa-

tion given him by men who had worked on the claims and that he
himself had no personal knowledge of these facts, not having come
into this area until 1921. He insisted, however, that while not to
his knowledge had there been any dlscovery of oil at the tlme of
location, there had been discovery of “minerals.”

Upon all the evidence adduced at the hearings, the Commissioner’s
decision of April 26, 1943, sustained the charges of no discovery and
lack of diligent prosecution of work leading thereto. In the first
place, it held, in effect, that the claims of discovery in the location -
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notices were mere self-serving declarations on the part of the locators, -

" not evidence of discovery, and that no mineral had been found within
the limits of any of the claims in sufficient quantities to constitute a
valid discovery at any time before the withdrawal of the land for
Petroleum Reserve No. 25, on March 4, 1912, or before the approval of
the Mineral Leasing Act of February 25, 1920 (41 Stat. 437; 30
U. S. C. sec. 181 et seq.), or at any time since said dates.

In the second place, the decision held, in effect, that neither at the
date of the withdrawal on March 4, 1912 nor at the approval of the
Mineral Leasing Act on February 25, 1920, were the claimants in
diligent prosecution of work leading to the discovery of oil or gas, or
any other minerals; that although some tests for oil were made thr ough
the Duquesne Assessment Association soon after the locations were
filed, no appreciable amount of oil, if any at all, was dlscovered and
that no work done was continued to dlseovery

These rulings were sustained by the Department both on appeal and
on motion for rehearing but are now again disputed by petitioner in
his instant proceedmg With a letter of July 5, 1944, to the Secrétary,
Denny transmitted a paper which purports to be a petition. for the
Secretary’s exercise of his supervisory authority and for his review of
‘the points in the Commissioner’s decision just described. This petition, -
wholly informal, consists of seven pages of excerpts from scientific
teports, Senate Comnuttee Hearings, and letters, strung: together with
comments by petitioner. In further support of such argument as these
suggest, petitioner appends several letters, affidavits, and reports by

- private geologists. - Many of the papers are unauthenticated. All are
replete with typographical errors. Here and there they omit key
-words or phrases: Otherwise, too, some are signally incomplete and
lose force, being unaccompanied by the numerous Plates and sketches
to which they refer and which as 1ntegra1 exhibits are essentlal to an
understanding of the texts,

" Read together, the excerpts in the petition and the additional sep-

arate papers constitute, in effect, 14 exhibits. Of these, Nos. 1-6, 9, 12,
‘and 18 are individual papers, and Nos. 7, 8,10, 11, and 14 are quotatlons
found on different pages of the petition. These 14 exhibits may be

- described as follows:

1. A small drawing in pencil purporting to be a map of the Green
River Desert and the approximate location of the placer claims on the
geologic structure known as the Nequoia Arch between the San Rafael
Swell on the west and the Colorado River on the east. '
- 2. A paper, 3 pages, purporting to be a copy of a letter of September
4, 1916, of 214 pages, from John A. Rice, a consulting geologist, to
the Duquesne Association, Pittsburgh, Pennsylvama entitled “Report

3
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on the Petroleum Probablhtles of, the Property of the Duquesne Asso-

~ clation,” namely, the Association’s placer claims on the San Rafael
or Green River Desert in Emery County.

3. A paper, 9 pages, dated January 9, 1917, and purporting to be a
copy of a report entitled “Conclusions Reg_arding the Probable Ex-
Jistence of Commercial Quantities of Petroleum Within the Boundaries
of the Property of Duquesne Assessment Association in the San Rafael
Desert, Utah,” by John A. Rice, Geologist for Duquesne Assessment

“Ass’n. ThlS paper refers to numerous sketches which petitioner
omits to present. :

4. A paper, 13 pages, purportmg to be a copy of a “Geological
Report on Parts of the Green River Desert, Emery, Wayne, Garfield,
- Grand,and San Juan Counties, Utah,” by H. W. C. Prommel and H. E,
Crum, under date of November 1926. Petltloner does . not submlt the
plates which illustrate this text.

5. .A paper, 1 page, purporting to be a copy of an affidavit of Novem-
ber 9, 1926, by H. W. C. Prommel and H. E. Crum, deposing that.they
-are :Petroleum Geologists; that from May to November 1926 they
made a geological survey of parts of the Green River Desert in. Utah;
and that they have presented -their findings and recommendations
regarding the area in g report entltled “Greological Report—Parts of

the Green River Desert, Utah.”

6. A paper, 2 pages,. purportlng to.give excerpts from an undated
letter from Charles P. Tasker to Duquesne. Oil Association giving
information on the Des Moines and Mt. Vernon wells in sec. 19, T. 26
S., R. 13 E., and sec. 4, T. 27 8., R. 12 E,, respectively. (See pp. 14,
15, and 16 of .what purports to be Prommel and Crum report.)

7. A paper, 1 page, purporting to set forth part of a letter of March
.2, 1927, from Clair Coffin, Chief Geologist for the Standard Oil Com- .

pany, to H. R. Breitschneider, discussing the  distribution of oil-
saturated sands in the Green River Desert and speculating as to which
rock formations may be the source of their oil. - (See p. 6, Denny
-petition.)

-8. A half page of quotatlons purporting to be excerpts from a study
,entltled “Correlation of the Permian of Southern Utah, ete.,” by A. A.
Baker and John B. Reeside, Jr., in bulletin of the American ‘Associa-
tion of Petroleum Greologists, Vol 13, No. II. (See p. -5, Denny
-petition.) '

9. A paper, 1 page, purportmg to be a copy of an analysis, dated _
June 17, 1944, by a Dr. Peterson, chemist, of seven samples of water
taken from ﬁve wells and two -springs on spe01ﬁed tracts in the Denny

. elaims and showing the presence of ca,lcmm, chlorine, magnesium,
potassium, sodium, and sulphate. (Separate sheet, exhibit 9.)

3
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10 Three excerpts from “Geology amd Oil and Gas Prospects “of
. Part of the San Rafael Swell, Utah,” by James Gilluly, in United
States Geological Survey Bulletin SOG—C, at pp. 69 and 128 (re
gypsum ; see pp. 2 and 5, Denny petition), February 14, 1929,

‘11. An excerpt from “Geology of the Monument Valléy-Navajo
Mountain Region, San Juan County, Utah,” by A. A. Baker, in United
States Geological Survey Bulletin No. 865 at p 56 (re 