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DECI SIONS

, : RELATING TO

THE PUBLIC LANDS.

HOMESTEAD ENTRY—KINKAID -ACT—COMPACTNESS.

RusserLr A. Heywoob.

With respect to the question of compactness, an entryman under the Kinkaid act’
is entitled to take any legal subdivision of public land he desires and then
- fill out or complete his entry by the selection of other lands in addition
thereto so-as to make the entire entry in a form as compact as possible,

. cons1de1111g the status of: the surrounding lands

First Assistant Secretary Pierce to the Commiissioner of the General

(F.W.C.)  Land Office, June 8, 1910. C(JLHLT.)

Russell A. Heywood has appealed from your office decision of Jan-
. uary 20, 1910, requiring him to amend his homestead entry made July
31, 1908 under section 8 act of April 28, 1904 (33 Stat., 547), com-
monly Lnown as the Kinkaid act, for the NE. } Sec. 3, and N. § See. 2
‘T. 28 N., R. 41 W., Alliance, l\ebraslxa, land dlstllct Entryman had
made a former entry for 160 acres.

In your said decision you found and held that the entry was not in
~ the most compact form possible, as required by the said act, inasmuch
‘as all of section 1 and the S. § section 2 were vacant and are now
vacant, and therefore it Would be possible to take lands in a more
compact. form. '

Upon appeal the entryman states that upon examination of the
land. before making entry he found the only available farming land
in that vicinity to be in the northeast quarter of said section 3; that
all of section 3 excepting the northeast quarter. had been appropri-
ated, and that all contiguous land on' the north of section 8 had been
appropriated; that the only. way for filling out the 480 acres to
which he was entitled was by going into section 2. He further
states that a soldiers’ declaratory statement at that time covered the
south half of section 2. He states that he had a rlght to make a

52451°—vor 89—10——1 ‘ 1
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starting point with the vacant land in section 3 and take the re-
mainder contiguous thereto in'a form as nearly compact as possible;
that with this beginning the northeast quarter and the north half of
section 2 is as compact as it was possible to get when taken in con-
sideration with adjoining entries. - There is merit in the contentions
of the claimant. In the first place, if the south half of section 2 was
covered by soldiers™ declaratory statement as alleged by claimant,
the entry is made in a form as compact as possible unless entryman
had omitted entirely the lands in sections 2 and 3, and had confined
his entry to section 1. Even if the record was clear asto-all of the
lands in section 2 as stated by you, which, it is assumed, is correct,
the entry could be made but little more compact. But aside from
this, it is believed that claimant was entitled, as insisted by him, to
select the northeast quarter of section 3, and this being so, the only
further requirement was to complete the entry by the selection of
other lands in addition thereto so as to make the entire entry in a
form as compact as possible considering the status of the surrounding
lands. When considered in this view it appears the entry is suffi-
ciéntly compact. The same will be allowed to’ stand
Your decision is accordingly reversed.

RECLAMATION WATER CHARGES—IRRIGABLE AREA—PRACTICE.

WittastoN Laxp CoMPANY.

An applicant for water rights under-a reclamation project is required to pay for
water for the entire irrigable area of his entry as shown on the plat upon
which. the construction charges were apportioned; and where mistake in
_the plat is alleged as to the irrigable area of the entry, application for

correction thereof should be made to the local officer of the Reclamation '

Service,

No deductlon ‘from the irrigable’ area subject to water charges will be made on
aceodnt of easements for highways or irrigating ditches. . -
Appeals-from.the action of a project engineer lie in the first instance to the Di-
' rector: of the Reclamation Service, with right of fulther appeal to the

Secretary of the Interior.

First Asszsttmt Secretary Pierce to the Oommzsszonew of the Geneml
(F.W. C) o Lang Qffice, June 4, 1.910 - (J.R.W.)

November 19, 1909, you transmltted the papers in case of Wllhston
Land Company, applicant for water rights in the Williston Project,
Nos. 012297, 012298, under act of June 17, 1902 (32 Stat., 388). B

'The Williston project was undertaken to irrigate 3083 acres, of
which ten acres.were public lands, 198 State lands; and 2875 lands in
Pprivate OWnershlp April 24, 1908, the farm units were fixed. by the
Secretary of the Interlor” The V__Vllhston Land Company appears to
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be owner of S. 3 SW. 1 of NW. 1 and NW. 1 SW. 4, S_ec. 18—sixty
acres; also of \TW. +of SE. 1, West fifteen acres of NE. 1 SE. £, and
all land east of the canal in SW. £ SKE. £, Sec. 14, except E of E. 3
of it. By its applications for Water right, the company clalms credlt
Tor 8.03 acres included in canal right of way and 8.7 acres included
in highways. No such credit appears in the plat of the project,
upon which charges for construction were apportioned. The project
engineer refused to approve the application and the local land office,
under instructions of April 20, 1909 (87 L. D., 581), refused, for lack
of such approval, to grant the water right applied for. The applicant
appealed to your office.  Your decision held: '

Insomuch as it is not within the jurisdiction of this office to review the
decisions. of the project engineer, this office can make no decision in this case,
other than to state that the water right applications will not be accepted unless
approved by the project engineer. ‘

The Williston Land Company assigns error in your so holdmg

1. In refusing to furnish water for a smaller number of acres than the
number shown to be irrigable in the farm unit plat prepared by U. 8. R. 8.
en_ginéers, regardless of the number of acres that are actually irrigable in said
farm unit; 2, error in holding that the perfunctory signing by the Secretary of
the Interior of a farm unit plaf is in effect a determination of the irrigable area
of the tract; 8, error in holding that the determination of the irrigable area
is a matter within jurisdiction of the Secretary of the Interior; 4, inexcusable
error and excusable kick in the absolutely mexcusable delay in securing a
decision in said matte1

In argument counsel ask that the followmg questlons may be
specifically answered:

1. Ts a water user under a United States reclamation project required to
pay for the number of acres shown to be irrigable on a farm unit plat prepared
by the U. 8. R. 8. regardless of the number of acres actually irrigable in said
farm unit. 2. Are roads, highways, and land occupied by canals and ditches,
and rights of way therefor from which no revenue can be derived as irrigated
land, to be included in the measured land classed as irrigable in a farm unit.
3. Is a water user obliged to apply for water for all the land designated as
irrigable, whether he wants to use water on all of said land or not, or can he
make application for water for a portion of said land only.

Tt was held in Williston Land Company (87 L. D., 498, 429) that
“one object of the irrigation act was to assure return of the cost to
the Treasury; another was to protect those who had acquired prop-
erties before construction of public reclamation works.” The primary
object of the reclamation act was stated to be: _

To render the arid public lands capable of productive agriculture and to
assure their disposal in srmall holdings as homes of a resident home-owning
agricultural population. It was known and recognized in the-act that pioneers
had gone upon these fertile: valley lands, reduced some of them to private
ownership, and appropriated some of the available waters, .
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The question then considered was whether a corporation was
entitled to obtain a water right, and in. determining that it was so
entitled, the Department held that:

To hold otherwise, would tend to embarrass and defeat one object of the act
which clearly intends to assure reimbursement of the United States for all its
expenditures by equitable—that is to say ratable—apportionment of the entiré
cost on aill the lands irrigable. If lands in corporate holdings are excluded
from water service, the cost must be apportioned inequitably and unratably on
only part of the lands irrigable, or the United States must remain in part not
reimbursed, so long as any of the land irrigable remains in corporate holding. .

- It was also-held by the Department in instructions (85 L. D,
99, 81) that:

The right of entry and the right to the use of water are inseparable. It is
uot a privilege or right of the homesteader to take water or not, as he may wish,
ar in such quantities as he may wish to apply for, but he is chargeable with his
equitable proportion of the water apportioned to the land entered. Every
application to enter lands withdrawn for disposal under the reclamation. act
is an application for the water right appurtenant thereto, which attaches by

wirtue of the statute.

In entering upon a reclamation project the Government must con-
gider the total area under water lines of a proposed system and
apportion the cost upon. the area—that is, divide the cost by the
number of acres, which is an equitable apportionment. If mistakes’
are made in estimating the area that can be irrigated—that is, the
area lying under the water line—the proper way to correct it is by
bringing it to notice of the local officer of the Irrigation Service,
with an application to exonerate it from contribution to the project,
because it receives no benefit. As to land subject to easements for
highways or irrigating ditches credit is not due. The States gen-
erally do not abate from the taxable area the land subject to ease-
‘ments for public highways. No more reason exists for exempting
such lands from irrigation charges. While a highway may not be .
irrigated and cultivated, the remainder of the tract is that much
" more valuable because of the highways and the. irrigation system,
so that the charge is ratable and equitable. Were such areas de~
ducted, the rate per acre would be increased, and the same practical -
result attained after reapportionment of the total cost on the reduced
total area. The spec1ﬁc questions 1, 2, and 3 are thus answered.

The 4th question is: “TIs a pr()]ect engineer the final authority
and court of last resort in deciding whether or not a water right
application can be approved; if not, how and to whom can appeal
be made?” The answer to this is, that the Secretary of the Interior
is the supervising head of the Reclamatlon Service, as he is of the
land department and the Indian office. Persons-dealing with the
Reclamation Service have right to ask his ultimate decision, as
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do persons dealing with the Indian Office and the General Land
Office.” The project engineer is simply the local representative of
the Secretary of the Interior in deciding 'such matter. . If a water
-applicant allege-and show .that error has been made by the project
engineer, as, for instance, that a portion of his land is above the
water line and receives no benefit, it i§ within the power of the
Secretary to correct such mistake. It is not, however, the right of
a private land owner to refuse to take water for all of his irrigable
_land after he has subjected it to charges for reimbursement of the
United States in construction of the project. The United States
can not force him to subject his land, but if he does subject it, he
is not entitled to claim water for a fraction of it and leave the
United. States not reimbursed for his portion of the project. His
© subjecting his land was one of the inducements moving the United
States to construction of the project, and his obligation is fixed.

Under the regulations the land office can grant water rights only
upon approval of the project engineer. Se there was no error in
the action of the local office or of your office. Neither the local office
nor general land office can review the action of the project engineer.
That can be done only by appeal to the Director of the Reclamation
Service; and further from his action to the Secretary of the In-
terior—supervising head of the Reclamation Service. ‘

A copy of this decision will be transmitted to the Reclamation
Service for its information and as-aid to draft of such regulations
[see 89 L. D., 51] as may be found necessary to review errors that
may oceur as to the area of the 1rr1gab1e land embraced 1n a projeck
or farm unit.

RAILROAD GRANT—SETTLEMENT CLAIM—UNSURVEYED LAND.

Perry ». CenTRAL Pactrie. R. R. Co.

Where a tract of unsurveyed land within the primary limits of a railroad grant 4
was at date of definite location of the road in good faith occupied by a
qualified homestead settler, and by conveyance and connected and continu-~
ous-occupancy the right passed from oné settler to another down to date of
filing the township plat of survey, the rights of the settler are superior to
claim of the company under its grant.

First Assistant Secretary Pierce to the Commissioner of the General

(F.W.C) Land Office, June 4, 1910. - (J.RW.}

John T. Perry appealed from your decision of June 29, 1909 can-
celing his homestead éntry for lots 4, 5, 6, Sec 31, T, 44 N R. 6 W,
M. D, M., Redding, California. ‘ -
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' The Iand is within primary limits of grant by act of July 25,
1866 (14 Stat., 239), to the Central Pacific Railroad Company. The
railroad was definitely located opposite the tract August 17, 1871.
‘The township plat of survey was filed in the local office January 3,
1906. October 5, 1906, Perry made entry, allegmg in his apphcatmn
that:

From abou}: the year 1860 said land was occupied and claimed by one George
Garvey, citizen of the United States qualified to make a homestead entry.‘
About the year 1880 said Garvey sold bhis possessory claim to said. land to
HEdwin N. Perry, father of affiant, who turned the same over to affiant shortly
before his death in the year 1902. That said land has been recently surveyed
and affiant desires to perfect hig title. N

The local office allowed the entry. May 27, 1909, the Central
Pacific Railway Company, successor to the grantee company, filed
its protest against the entry. On authority of Oregon and Califor-
nia Railroad Company ». Croy (30 L. D., 241), you held the entry
for cancellation, citing also Tarpey ». Madsen (178 U. 8., 215). In
your opinion the land inured to the railroad company under its

“grant.
Section 2 of the act makmO‘ the grant provided that:

When any of said alternate sections or parts of sections shall be found to
have been granted, sold, reserved, occupied by homestead settlers, pre-empted,
or otherwise disposed of, other lands, désignated as aforesaid, shall be selected
by said companies in lieu thereof. :

The homestead settler manages his own dppeal. In it he states:

This land which I homestead was occupied before the grant was given and
continuously ever since by George Garvey, also by T, Willis, also by Frank
Slonerger, from whom my father bought the land or squatter’s right. This
land being  unsurveyed, none of these settlers could file a homestead. My
father came on this place in 1881 and lived on it 21 years in undisputed pos-
session when he deeded it to me, the land being still unsurveyed. I wrote the

. land office in regard to the land and they told me to stay on it and when it
became surveyed I would have the first right to-homestead. As soon as it was
surveyed I filed a homestead, but first wrote the Southern Pacific’ and they
“told me to go ahead and file, they would not bother me, and so I did. Now
they are trying to get my filing canceled. This little place does not amount to

- much to the 8, P. R., still to us it amounts to a good deal. We have lived
here 7 years, and ave trying to make a little home. - We are getting old and to

Jose this place after 7 years of hard work does not seem right and just. I

think after you learn all the facts of the case you will decide in my favor.

This appears to assert, though some of the facts are not distinetly
‘stated, that prior to the rrmnt George Garvey, a qualified homestead
settler, settled upon and occupied the land, then unsurveyed, with
.intent to make a homestead entry; that later he conveyed his im-
. provements to T. Willis, likewise a qualified homestead settler, who
in turh conveyed it to Frank E. Slonerger, likewise a qualified home-
stead settler, who transferred it to E. N. Perry, father of the present
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entryman, who lived on it twenty-one years prior to 1902, or ever
since 1881, and transferred it to his son, John F. Perry, the present
entryman.  If this be true, the land from prlor ‘to the grant has been
continuously in the occupancy of a succession of qualified home-
steaders, who have improved it and made it their home, though it
was not surveyed, nor was opportunity given to any of them to make
homestead entry until January, 1906. The settler states that he-
wrote to the present railway claimant stating his claim, its origin,
- and circumstances, and the railroad company told him to go ahead
and make entry and they would not claim his land. ,
In Tarpey ». Madsen (178 U. 8., 215, 219), the court discussed the
‘rights of settlers on unsurveyed pubhc land within a railroad grant,
and held:

The 1ight of one who has actually occupied, with an intent to make a home-
stead or preemption entry, cannot be defeated by the mere lack of a place in
which to make a record of his intent. . Where the accident or omission
is not the fault of the party but of t]ie Government, or some official of the
government, such accident or omission cannot defeat the right of the-individ-
wal. . .. If Olney, the original entryman, was pressing his claims every
intendment should be in his favor in order to perfect the title which he was
seeking to acquire. But when the original entryman, either because he does
not care to perfect his claim to the land or because he is conscious that it is
invalid, abandons it, and a score of years thereafter some third party comes
in and attempts to dispossess the railroad company (grantee of Coﬁgress) of
its title—apparently perfect and unquestioned during these many years—he
does not come in the attitude of an equitable appellant to the consuiemtmu of
the court

In that case the land had ]ong been surveyed, as one Olney had filed
a preemption declaratory statement in October, 1868, which he never
perfected, and Madsen, the then claimant, nowise connected himself
in privity of estate or claim with Olney. Olney seems to have
abandoned, after which Madsen settled. In view of such facts, the
court held the grant operative, and the grantee of the railroad com-
pany recovered. The court, however, c1ted with approval the case of
Lamb ». Davenport (18 Wall , 807), and recognized that the rights
and improvements of qualified bona, fide settlers are “ subjects of bar-
- gain and sale, and, as between the parties to such contracts, they are
valid.” It thus appears that had Garvey continued in occupation
of this piece of land to the date when it was surveyed and opened to
~entry, his rights would have been superior to those of the railroad
company. This is also clear from the decision of tlie court in Nelson
. Northern Pacific Railway Company (188 U. S., 108). In that case
Nelson settled prior to definite location of the road. The land was
not surveyed until 1898, and as soon as surveyed Nelson attempted to
make entry, but was denied by the land department, and patent was
issued to the railroad company. Speaking of the rights of a settler
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as excepted the land from operation of the grant, the court referred
to the conditions of the country as wild and mhablted by none but
Inchans, and said that the primary object of the grant was to-secure -
safe and speedy transportation of mails, troops, munitions of war,
and public stores from one coast to the other, as an eclement of
national strength and defense. The court remarked that the public
lands in a vast region were unsurveyed, and it was not known when
they would be surveyed, but that it was deemed important to-encour-
age settlement of the country along the proposed railroad. In view -
of these facts, the court held:

\Teeessarlly the act must be interpreted in the light of that situation. It ‘
should not be so-interpreted as to justify the charge that the Government laid
a trap for honest immigrants who ‘risked the dangers of a wild, unexplored
country, in order that they might establish homes for themselves and their
. families, And it should not be supposed that Congress had in view only the

interests of the company, which, with the aid . of a munificent grant of lands,
was empowered to connect Lake Superior and Puget Sound with a railrpad
and telegraph line. :

' Many authorities are cited and dlscussed by the court, which held
(page 119) that the railroad company “ could take no- lands except
such as were unappropriated at the time its line was definitely fixed.”

It is well established in the land laws that land is as effectually
appropriated by settlement under the homestead law as by entry.
The settler can not be defeated of his right except by failure to enter
within three months after the land is open to entry. If, as Perry
alleges, Garvey was a qualified homestead settler mtendmg to make
entry, the land was as effectually appropriated as if he had made an
entry, the Government being in default of survey and of opening its
land. The land was within the exception of the act of 1866, as * occu-
pied by homestead-settlers.”

This, however, is not contrary to departmental decision in Oregon
and California R. R. Co. v. Croy, supra. It.was there merely held
that the occupancy of land by a qualified homesteader would not
except the land from the grant where the settler afterwards aban-
doned his rights. In that case Croy, the claimant, did not by any
allegation or proof connect himself with Frank Howard, the original
settler. In the present case, as the allegations of the appeal are un-
derstood, it was a connected and continuous occupancy by conveyance
of right from one settler to another, whereby there was privity of
estate, and between the present claimant and his father, who had
held the land twenty-one years, there was privity of blood and sue-
cession as heir.

In view of the Department if such facts exist, the present claim-
ant, Perry, would be entitled to hold the land excepted from the
grant.
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But, aside from this, Perry alleges that he.communicated the facts
to the railroad company ; that he has its letter saying that they would
not dispute his claim. If he has since expended labor and money in
developing his home, the railroad company is on every ground of
equitable estoppel barred from taking his home from him, inde-
pendently of the fact whether there could be an exception from the
grant by conveyance from one qualified settler to another.

Your decision is therefore vacated, and you will order a hearing
“between the partles»—Perry, the claimant, and the railroad com-
pany—at which Perry may be allowed to prove the origin and suc-
cession of his possessory right from Garvey to himself, and may
show by letter of the railroad company, which he says he has, that
the company waived its. claim adverse to him. ' ’

COMMUTATION—CONSTRUCTIVE RESIDENCE—JOINT RESOLUTION OF
FEBRUARY 2, 1907.

Jorxw Grorer KuonNtz.

A homestead entryman within the provisions of the joint resolution of Febru-
ary 2, 1907, who establishes residence within the extended period fixed
thereby, although after the expiration of six months from the date of entry,
is entitled, on commutation of his entry, to credit for constructive residence
for a perlod of six months.

First Assistant Secretary Pierce to the Commissioner of the General
(F.W.C.) Land Office, June 6, 1910. (BE.1.C.)

" On September 13, 1906, John George Kuntz made homestead entry
No. 5252 for the SW. 1, Sec. 20, T. 15 N., R. 26 K., W. M., North
-Yakima, Washington, land district, upon which commutation proof
was offered February 3, 1908, but action thereon was deferred pend-
ing investigation by a Specml agent.

By your office letter “P” of April 17, 1909, you directed the
issuance of final certificate and final commutatmn certlﬁcate No.
01878 issued May 3, 1909.

In your office demsmn of January 5, 1910, you state:

Upon fu1the1 COD.Sldelath]l of this case, it is noted that claimant established
residénce on May 1; 1907, 48 days after the expiration of six months from
date of entry, and that nine months and 3 days after establishing residence
comimutation proof was offered. The claimant is. therefore not entitled -to
- eredit for six months constructive residence, and hig residence is not sufficient
to sustain commutation proof.

Your decision is errorieous. The joint resolution of Congress ap-
proved February 2, 1907 (34 Stat., 1421), provides as follows:

That all persons who made homestead entry in States of North Dakota,
South Dakota, Idaho, Minnesota, Montana, Washington, and Wyoming, where .



10 DECiSIONS RELATING 10, THE. PUBLIC. LANDS.

the period in which they were, Or are, 1equ1red by ldw to make entry under
such declaratory statement or establish residence, expired or expires, after De-
cember first, nineteen hundred and six,,are hereby granted until May fifteenth,
nineteen hundred: and seven; within whicli t6 make such entry or actual settle-
‘ment and establish 1es;dence upon the lands so entered by them: Provided,
That this extension of time shall not shorten either the period of commutation .
or of actual residence under the homestead law: Provided further, That the
grovisions of Public Resolution Numbered Four, approved January eighteenth,
ineteen hundred and seven, shall apply to the States of Idaholand Washington,
> As the time within which entryman was required to go upon his
,Qand did not expire until after December 1, 1906, he was entitled
- {o the benefit of said resolution and did not lose any of the rights
“formerly acquired. He could not, therefore, properly.be declared
\ default until after the expiration of the time speelﬁed in said
\fesolutlon, to wit, May 15, 1907.
The purpose of said act was not to take.away any of the rlghts
prevmusly granted to homestead entrymen, but was simply for the
urpose of extending the time within which they were required to .
Zstablish actual residence and settlement upon the land. Entryman
“was therefore entitled to his six months’ constructive resnience, inas-
;nuch as he established his residence upon the land prior to the
,pxplratlon of the period specified in said act. After establishing his
esidence upon the land May 1, 1907, the residence of the defendant
as practically contintious from that date on for a period of nine
~&:inonths His period of residence upon the land was therefor suf-
'%ment and in the absence of any further objection, his entry should

PROPERTY f“*" THE_

ave been passed to patent.
our decision is accordingly reversed and the final proof will be
@ccepted and the entry passed to patent in the absence of any other
objection. '

ISOLATED - TRACTS —SECTION 2455, R. S., AS" AMENDED BY ACT OF JUNE
27, 1‘)03

CIRCULAR.

DEePARTMENT OF THE INTERIOR,
GeNerar Laxp Orrick,
Washington, D. C., June 6, 1910.

" Registers and Receivers, United States Land Offices.
 Sims: The sale of isolated tracts of public lands outside of the area
in the State of Nebraska described in the act of March 2, 1907 (34
Stats., 1224), is authorized by the provisions of the act of June 27,
1906 (34 Stats., 517), amending section 2455 of the Revised Statutes.
1. Applications to hawve isolated tracts ordered into market must
be filed with the register and receiver of the local land office i in the

district whereln the. Iands are situated.
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2. Applicants must show by their affidavits, corroborated by at

least two witnesses, that the land contains no salines, coal, or other
minerals; the amount, kind, and value of timber or stone thereon, if
any; whether the land is occupied, and if so the nature of the occu-
pancy; for what purpose the land is chiefly valuable; why it is
desired that same be sold; that applicant desires to purchase the

land for his own individual use and actual occupation and not for

speculative purposes, and that he has not heretofore purchased; under
section 2455, Revised Statutes, or the amendments thereto, isolated
tracts, the area of which, when added to the area now applied for,

will exceed approximately 160 acres; and that he is a citizen of the ...
United States, or has declared his intention to become such. If |

~ applicant has heretofore purchased lands under the provisions of the
- acts relating to isolated tracts, same must be described in the apphi-
cation by subdivision, section, township, and range.

8. The affidavits of applicants to have isolated tracts ordered into # -
market, and of their corroborating witnesses, may be executed before
any officer having a seal and authorized to administer oaths in the

county or land district in which the tracts described in the applica-
tions are situated. '
4. The officer before whom such affidavits are executed will cause

each applicant and his witnesses to fully answer the questions con-

tained upon the accompanying form and, after the answers to the ™

questions therein contained have been reduced to writing, to sign and

swear to same before him.

5. No sale will be authorized upon the application of a person who

has purchased under section 2455, Revised Statutes, or the amend-
ments thereto, any lands, the area of which, when added to the area
applied for, shall exceed approximately 160 acres.

6. No sale will be authorized for more than approximately 160
acres embraced in one application.

7. The local officers will on receipt of applications note same upon
the tract books of their office, and if the applications are not properly
executed, or not corroborated, they will reject the same subject to
the right of appeal. Applications found to be properly executed
will be transmitted to the General Land Office with the monthly

returns, accompanied in each case with a report as to the status of -

the land, and the existence of any objection to the offering of the
lands for sale.

8. An application for sale under these instructions will not segre-
gate the land from entry or other disposal, for such lands may be
entered at any time prior to the receipt in the local land office of the
letter authorizing the sale. Upon the receipt of such lefter, the local
officers will riote thereon the time when it was received, and at once
examine the records to see whether the lands, or any part thereof,
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have been entered. They will note on the tract book, opposite such‘ .

Iands as are found to. be clear, that sale has been authorized, giving
the date of the letter. Stch lands will then be considered segregated
for the purpose of sale.

If the examination of the records show that all of the landq have
been entered, the local officers will not promulgate the letter author-
izing the sale, but will report the facts to this office, whereupon the
letter authorizing the sale will be revoked. If a part of the land has
been entered they will report such tracts to this office, and proceed as
provided below as to the remainder.

The local officers will prepare a notice for pubhcatlon on the form
hereinafter given, deseribing the land found to be unentered, and fix-
ing a date for the sale, which date must be far enough in advance to
afford ample time for publication of the notice, and for the affidavig
of the publisher to be filed in the local land office prior to the date of
_ the sale. The register will also designate a newspaper as published
nearest to the land described in the notice. The notice will be sent to
the applicant with instructions that he must publish the same at his
expense in the newspaper designated by the register. Payment for
. publication must be made by applicant directly to the publisher, and
in case the money for publication is transmitted to the receiver, he
must issue receipt therefor, and immediately return the money to the
applicant by his official check, with instructions to arrange for the~ ,
publication of the notice as hereinbefore provided. -

If on the day set for the sale the affidavit of the publisher, showmg
proper publication, has not been filed in the local land office, the reg-
ister and receiver will report - that fact to this office, and will not pro-
ceed with the sale. »

9. Notice must be published once a week for five consecutive weeks
(or thirty consecutive days, if in a daily paper) immediately prior to
the date of sale, but a sufficient time should elapse between the date
of last publication and date of sale to enable the aflidavit of the pub-
lisher to be filed in the local land office. 'The notice must be published
in the paper designated by the register as nearest the land described
in the application. The register and receiver will cause a similar
notice to be posted in the.local land office, such notice to remain posted
during the entire period of publication. The publisher of the news-
~ paper must file in the local land office, prior to the date fixed for the
sale, evidence that publication has been had for the required period,
Which evidence may . consist of the affidavit of the publisher, accoim-
panied by a copy of the notice published. :
~10. At the time and place fixed for the sale, the register or receiver
will read the notice of sale, offer each body of land separately, and
allow all qualified persons an opportunity to bid. Bids may be made
through an agent personally present at the sale, as well as by the
bidder in person. The register or receiver conducting the sale will
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keep a record showing the names of the bidders, and the amount bid

by each. Such record will be transmitted to this office with the other
papers in the case.

The sale will be kept-open for one hour after the time mentioned in
the published notice. At the expiration of the hour, and after all
bids have been offered, the local officers will declare the sale closed,
and announce the name of the highest bidder, who will be declared
the purchaser, and he must immediately deposit the amount bid by
him with the receiver, and within ten days thereafter furnish evi-
dence of citizenship, or of declaration of intention to become a citizen,
nonmineral and nonsaline affidavit, Form 4-062, or nonsaline affidavit,

“Form 4-062a, as the case may require.. Upon receipt of the proof,
and payment having been made for the lands, the local officers: Wlll
issue the proper. final papers.

11. No lands will be sold at less than the price fixed by law, nor at
less than $1.25 per acre. Should any of the lands offered be not sold,
the same will not be regarded as subject to private entry unless
located in the State of Missouri (act of March 2, 1889, 25 Stats.,
854), but may again be offered for sale in the manner herem provided:

12. After each offering where the lands offered are noz sold, the

* local officers will report by letter to the General Land Office. No
report by letter will be made when the offering results in a sale, but
the local officers will issue cash papers.as in ordinary cash entries,
noting thereon the date of the letter authorizing the offering, and
report the same in their current monthly returns. With the papers
must also be forwarded the affidavit of publisher showing due pub-
lication, and the register’s certificate of posting.

 Very respectfully,
‘ Frep DeENNETT,
: : Commissioner.
Approved:

R. A. BAL1INGER,

Secretary.

AN ACT To.amend an act entitled “An act to amend section twenty-four hundred and fifty-
five of the Revised. Statutes of the United States,” approved February twenty -sixth,
eighteen hundred and ninety-five.

Be it enacted by- the Senate and House of Representatives of the United States
of Americe in Congress assembled, That the aet of February twenty-sixth,
eighteen hundred and ninety-five, entitled “An act to amend section twenty-four
‘hundred and fifty-five of the Reévised Statutes of the United States,” be, and
‘the same is hereby, amended so as to read as follows: '

“1It shall be lawful for the Commissioner of the General Land Office to order
into market and sell, at public auction at the land office of the district In which
‘the Iand is situated, for not less than one dollar and twenty-five cents per acre,
any isolated or disconnected tract or parcel of the public domain not exceeding

@
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one quarter section which, in his judgment, it would be proper to expose for sale
after at least thirty days’ notice by the land officers of the district in which such
land may be situated Provided, That this act shall not defeat any vested right
which has already attached under any pending entry or locatlon >

Approved, June 27, 1906 (34 Stat., 517). .

[Form 4-008 B.]

APPLICATION FOR SALE OF ISOLATED OR DISCONNECTED TRACTS.

DEPARTMENT OF THE INTERIOR, K~
UNITED STATES LAND QFFICE, '

) : L 19.
To the Commissioner of the General Land Office: .
whose post-office address is : e
1espectfu1]y 1equests thatthe . __ of Sectiom ____ .. __ ,
Townsghip _._______. , Range _.________ , bé ordered into market and sold under

the act of June 27, 1906 (84 Stats., 517 ), at public auetlon all the surrounding
lands having been entered or- otherwise disposed of.

Apphcant states that he -__ —— .
(Insert statement that affiant ig a native-born or natural-

ized citizen, or has declared intention to become such, as the cage may be. Record evidence .

of naturalization or declaration of intention must be furnished.)-
citizen of the United States; that this Iand contains no salines, coal, or other
minerals, and no stone except NS,
; that there is

no timper thereon except __________ treesofthe ______________ species, ranging -
from ______ inches to_______ feet in diameter, and aggregatmg about .__.____
feet stumpage measure, of the estimated value of $_._________ ; that the land is
not occupied except by — sl __ of . -~ post-office,,
who occupies and uses it for the purposeof . _____________, , but does
not claim the right of occupancy under any of the public land laws that
the land is chiefly valuable for . ___-_____________ ,.and that applicant desires
to purchase same for his own individual use and actual occupation for the pur-
pose of _ _— . , and not for speculative purposes;

that he has not heretofore purchased public‘lands sold as isolated tracts, the
area of which when added to the area herein applied for will exceed approxi-
mately 160 acres. The lands heretofore pulchased by him under sa1d act are
described as follows

If this request is granted applicant agrees to have notlce published at hlS
expense in the newspaper designated by the register.

(Applicant will answer fully the following questions:)

Question 1. Are you the owner of land adjoining the tracts above descmbed"
If so0, describe the land by section, township, and range.

Answer___ el
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Question 2. To- what use do you intend to put the isolated tlacts above de-
seribed should you purchase same?

Answer___

Question 3. If you are not the owne1 of adjoining land, do you mtend to
reside upon or cultivate the isolated fracts?

Answer___ —— -

Question 4. Have you been requested by anyone to apply for the ordering of
the tracts into market? If so, by whom?

Answer___ _ — _

Question 5. Are you acting as agent for any person or persons or directly or
indirectly for or in behalf of any petson other than yourself in making said ap-
plication? - ' :

" Answer _

Question 6. Do you intend to appear at the sale of said tracts if ordered, and
bid for same? '

_Answer .__. - _

Question 7. Have you any -agreement or understanding, expressed or implied,
with any other person or persons that you are to bid upon or purchase the lands
for them or in their behalf, or have you agreed to absent yourself from the
sale or refrain from bidding so that they may acquire title to the land?

Answer ‘ fmim

_ {(Sign bere with full Christian name.)
‘We are personal]y acquainted with-the abovenamed applicant and the lands
deseribed by ‘him, and the statements hereinbefore made are true to the best
of our knowledge and belief.

(Sign here with full Christian name.)

(8ign here with full Christian name.)

I certify that the foregoing application and corroborative statement were read
to or by the above-named applicant and witnesses, in my presence, before affiants
affixed their sighatures thereto; that affiants are to me personaliy known {(or
have been satisfactorily identified before me by ); that I

(P. 0. address) o
verily believe affiants to be credible persons, and the identical persons hereinbe-
fore described: that said affidavits were duly subscribed and sworn to before
me, at my office, at this day of. R

{Official designation of officer.)

[Foun 4-283 A1

NOTICE FOR PUBLICATION—ISOLATED TRACT.
PusrLic LAND SALE. ) }
DEPARTMENT off THE INTERIOR,
______________ _.LAND Orrice,
' . . 19_.

Notice is herebv given that, as directed by the Commlsslonel of the General
Land Office; under the provisions of the act of Congress approved June 27, 1906
(84 Stat., 517), pursuant to the application of L Serial No.
__________ , we will offer at public sale to the hivhest bidder, At e o__0’CloOCK,
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m on the ________,___‘day of o , next, at this oﬂiee,

Any persons claiming adversely the above-described lands are advised to file
their claims or objections on -or before the time desmn'lted for sale

Receiver.

KINKAID ACTS—ADDI’I‘IOVAL ENTRY—SECTION 2, AC'I‘ oFr APRIL 28, 1904,
AND SECTIO"\T 7, ACT OF MAY 29, 1908,

Dzeport . CoEN.

The fact that the owner of an original homestead ‘has morigaged the same
‘does not disqualify him to make additional entry under section 2 of the act
of April 28, 1904, as amended by section 7 of the act of May 29, 1908, where
under the law of the State a mortgage does not divest the mortgagor of
title or right of possession. :

The term “own and occupy” in said sections, defining persons gqualified to
make additional entry thereunder, implies that the occupancy must be one

_of right as owner and, that the ownership and_occupancy of the original
" homestead shall continue for the full period of five years from date of the
. add1t10na1 entry.

First Assistant Secretary Pierce to the Commissioner of the General
(F. W. C.) - Land Office, June 6, 1910. _ (J. R. W)

Richard Coen appealed from your decision of December 31, 1909,
affirming: the action of the local office holding for cancellation Coen’s
entry for the N. 1 N. §, SE. 1 SW. 1, & § NE. 1, SE. 4, Sec. 10, T.
31 N, R. 20 W,, 6th P. M. Valentlne, Nebraska

Apml 8, 1901 Coen made original homestead entry for the. VV %
SW. 4, S. 3 NVV. 1, Sec. 3, same township, for which patent issued
to him March 7, 1902. March 25, 1905, he entered the first above
described land as additional to his original entry, under the act of
April 28, 1904 (33 Stat., 547). May 7, 1909, Arthur Debolt filed
affidavit of contest, alleging Coen’s abandonment. for more than six
months and his failure to improve or cultivate the land. June 14,
1909, after due notice, hearing was had in which both parties par-
ticipated. The evidence showed that Coen has lived on his original
entry since November 18, 1894, cultivating about 40 acres and using
the remainder for grazing. On the additional entry he put 15 acres
into cultivation, set out one hundred apple trees, cared for a grove
of cottonwoods already there, made three-quarters of a mile of two-
wire fence, set out five hundred poplar cuttings, and planted some
small fruit. The remainder of the additional entry he used for graz-
ing.” The value of improvements on the additional entry is about
© $200 or $250.
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April 5, 1902, he mortgaged the land in his original entry to one

Hart to secure $350. December 9, 1904, foreclosure suit was begun
resulting in a foreclosure decree May 2, 1905. He took stay of execu-
tion for nine months. -May 7, 1906, the sheriff sold the land under
the foreclosure decree and, after confirmation of sale October 3, 1906,
conveyed the land, by deed, to Hart. Thereafter Coen remained in
possession without paying taxes or rent. He improved his house at
an expense of $200. September 20, 1907, Hart conveyed. the land to
one Frank Blank, who conveyed to one Harrington March 3, 1909.
Coen continuing in possession is explained by a negotiation with the
agent of Hart to repurchase the property or, as he says, “ redeem it,”
but he was unable to secure funds and nothing resulted from this
negotiation. - On these facts you canceled the entry upon two
_ grounds: , -
1. That the mortgage was a conveyance subject to defeat by pay-
~ ment of the debt, and breach of the condition ‘made the conveyance
absolute as if absolute at the time so that Coen was not owner of his
original entry at the time of making the additional. :

" 2. That residence on the original entry permitted by section 2 of
the acts of April 28, 1904, and May 29, 1908 (85 Stat., 465), as
. equivalent to residence on the additional, must be that of an owner
or holder of the title, and, as Coen’s title had been divested more than

six months before the contest, he was in default as to residence.

' The first ground was erroneous. By .the law of Nebraska every
instrument made for security of a payment of money is a mortgage
simply and does not divest the mortgagor of title or right to posses-

sion.- (Cobbey’s Compiled Statutes 1909, Section 10855.)

The second ground involves interpretation of section 2 of the act
of April 28, 1904, and the act of May 29, 1908. Both of these acts .
permit those who have entered land under thé homestead laws—
who own and’ oc¢cupy the lands heretofore 'eﬁtered may . . . enter other lands
contiguous to théir homestead entry .. . and residence continued and improve-
ments ma_de upon- the original homestead subsequent to the making of the
additional entry shall be accepted as equivalent to actual residence and im-
provements made upon the additional Iand so entered, but final entry shall
not be allowed to such additional lands until five years after the first entry
of same. ) ' . -

The act of May 29, 1908, differed from that of April 28, 1904, only
by adding the provision that improvements made on the original -
-homestead should be equivalent to improvements made on the addi-
tional land, and the final entry should not be allowed until five years
after the additional entry was made. This change was doubtless
due to holding in the decision in Levy Overman (35 L. D., 613)
that an entryman must place Improvements on the additional entry
to the value of $1.25 per acre. In other words, the amendment per-

52451°—voL 39—10——2
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mitted improvement on the original entry to count as improvement
of the additional entry. :
i The law uses the terms “ own ” and “occupy ” which imply that
the occupancy must be one of right as owner. Libolt ». Snider (35
L. D., 430); Abold ». Meer (35 L. D., 560). Coen was therefore
quahﬁed at the time he made entry notw1thstand1ng his mortgage.
While the law does not require in express terms that he own and
occupy the -original homestead during the whole period of the ad-
ditional entry, that necessarily is implied. The object of the act
was to permit one having land in that semiarid region to enlarge
his holding to an area deemed sufficient to make a remunerative farm
or agricultural holding. The fact that title was not to be given
until the end of five years from the additional entry and that resi-
dence on the original tract should be equivalent to residence on
the additional, mnecessarily implies continued ownership of the
original. Tt would be a strange departure from the unvaried rule
in regard to homestead entries, if ‘a man could hold a homestead
entry and live as a mere tenant on otherland that he did not own.
Congress prescribed the rule that an entryman, at the time of addi-
- tional entry, must be owner of and occupant of his original home-
stead and then permitted continued residence thereon to count as
residence upon the additional tract which, with the ougmal entry,
made one farm holding. Nothing in the act indicates that Congress
ever contemplated absolving the entryman from residing on his farm.
Tt merely permitted residence on one part of his farm, to which.he
had title, to count for residence on the other part which he held
under the additional homestead laW
Your decision is affirmed.

KINKAID ACTS—APRIL 28, 1904, MARCH 2, 1907, AND SEC. 7, ACT OF MAY
. - 29, 1908,

REGULATIONS

DEPARTMENT oF THE INTERIOR, -
GEnErAL Lanp OFFICE,
-~ Washington, D. C., June 7 1910
Regzstem and Recewers, Umtecl States Land Oﬁces P

Strs: Section 7 of the act of Congress: approved.May 29, 1908
(35 Stat., 465), amended section 2 of the act of April 28, 1904
(33 Stat., 547 ), commonly known as the Klnkald Act, to- read as
follows: : » . .

SEC. 2. That entrymen undel the homestead laws of the Umted States w1th1n

the te111tory above déscribed ‘who .own and occupy the lands heretofore entered
by them may, under the provisions of this act and subJect to 1ts condltlons,
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_enter other lands contiguous to their said homestead entry, which -shall no,
with the land so already entered, owned, and occupied, exceed .in the aggre-
gate six hundred and forty acres; and residence continued and improvements
made upon the original homestead, subsequent to the making of the additional
entry, shall be accepted as equivalent to actual residence and improvements
‘made upon the additional land so entered, hut final entry shall not be allowed
of such additional land until five years. after first entering the same, except
in favor of entrymen entitled to credit for military service.

© " This amendment did not affect sections 1 and 3 of the Kmkald Act
~which read as follows:

Be it enacted by the Senate and House of Representatives of the United Stales
cof America in Congress assembled, That from and after sixty day?slaftef the
approval of this act entries made under the homestead laws. in the State of
Nebraska west and north of the following line, to wit: Beginning at a point
on the boundary line between the States of South Dakota and Nebraska where
-the first guide meridian west of the sixth principal meridian strikes said boun--
‘dary: thence running south along said guide meridian to its intersection with
‘the fourth standard parallel north of the base line ‘between the ‘States of
-Nebraska and Kansas; thence west along said fourth standard parallel to its
intersection with the second guide meridian west of the sixth principal me-
_ridian; thence south along' said guide meridian to its intersection with 'ther
third standard parallel. north of the said base line; thence west along said-
third standard parallel to its intersection with the range line between ranges
twenty-five and twenty-six west of ‘the sixth principal meridian; thence south
along said line to. its intersection with the second standard parallel north of
the said base line; thence west on said standard parallel to its intersection
with the range line between ranges thirty and thirty-one west; thence south
‘along said line to its intersection with the boundary line between the States of
Nebraska a'ndA Kapsas, shall not exceed in area six hundred and forty acres,
and .shall be as nearly compact in form as possible, and in no event over two
miles in extreme length: Provided, That there shall be excluded from the pro-
visions of this act such lands within the territory herein described as in the
opinion of the Secretary of the Interior it may be reasonably practi‘cable o
“irrigate under the national irrigation law, or by private enterprise; and that
said Secretary shall, prior to the date above mentioned, designate and exclude
‘from entry under this act the lands, particularly along the North Platte River,
‘which in his opinion it may be possible to irr igate as aforesaid; and shall there-
after, from time to time, open to entry under ‘this act any of the. lands so
excluded, which, upon- furthel mvestlgatlon he may conclude can not be prac-
tically irrigated in the mannel aforesaid. -

Sre. '8, That the fees and commissions on all entries under this act shall be
uniformly the same as those charged under the- plesentlaw for. a maximum
entry. at the minimum price. That the commutation provisions of the home-
stead law shall not apply to entries under this act, and at the time of making
- final proof the-entryman must prove affirmatively that he has placed upon the
lands entered permanent. improvements of the value of not less than $1.25
per acre for each acre included in his entry: Provided, That a -former home-
stead entry shall not be a bar to the entry under the piovisions of this act of
a tract which, together with the former entry, shall not exceed 640 acres:
Provided, That any former homestead entryman who shall be entitled to an
additional entry under section 2 of this act shall have for ninety days after
the passage of this act the preferential right to make add1t1ona1 entry as
provided in said section.
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All general instructions heretofore issued under this act, and the-
instructions issued under the supplemental act of March 2, 1907 (34
Stat., 1224; 32 L. D., 670; 34 L. D., 87, and 546; 37 L. D., 225), are
hereby modlﬁed and relqsued as follows
1. Tt is directed by the law that in that portion of the State of
Nebraska lying west and north of the line described therein, which
‘was marked in red ink upon maps transmitted with said circular,
upon and after June 28, 1904, except for such lands as might be
thereafter and prior to said date excluded under the proviso con-
tained in the first section thereof, homestead entries may be made for
.and not to exceed 640 acres, the same to be in as nearly a compact
form as possﬂ)le, and must not in any event exceed 2 miles in extreme
length. :

2. Under the. prov151ons of the second sectlon, a person who within
the described territory has made entry prior to May 29, 1908, under
the homestead laws of the United States, and who now owns and
.occupies the lands theretofore entered by him, and is not otherwise
disqualified, may make an additional entry of a quantity of land con-
tiguous to his said homestead entry, which, added to the area of the
original entry, shall make an aggregate area not to exceed 640 acres;
and he will .not be required to reside upon the additional land so
entered, but residence continued, and improvements made upon the
- original homestead entry subsequent to the making of the additional
entry will be accepted as equivalent to actual residence and improve-
~ ments on the land covered by the additional entry. But residence

either upon the original homestead or the additional land entered
must be continued for the period of five years from the date of the
additional entry, except that entrymen may claim and receive credit
on that period for the length of their Imhtary service, not exceeding
four years.

3. A person who has a homestead ently upon which final proof has
not been submitted and who makes additional entry under the pro-
visions of section 2 of the act, will be required to submit his final
proof on the original entry within the statutory period therefor, and
final proof upon the additional entry must also be submitted within
the statutory period from date of that entry. -

- 4. Such additional entry must be for contiguous lands and the
tracts embraced therein must be in as compact a form as possmle, and
the extreme length of the combined entries must not in any event
exceed 2 miles. : :

5. In accepting entries under this act compliance with the require-
ment thereof as to compactness of form should be determined by the -
relative location of the vacant and unappropriated lands, rather than
by the quality and desirability of the desired tracts.
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6. By the first proviso of section 8 any person who made a home-
stead entry either within the territory above described or elsewhere
prior to his application for entry under this act, if no other dis-
qualification exists, will be allowed to make an ‘addltlonal entry for
a quantity of land which, added to the area of the land embraced in
the former entry, shall not exceed 640 acres, but residence upon and
cultivation of the additional land will be required to be made and
proved as in ordinary homestead entries. But the application of one
who has an existing entry and seeks to make an additional entry un-
der said proviso, can not be allowed unless he has either abandoned
his former entry or has so perfected his right thereto as to be under
no further obligation to reside thereon; and his qualifying status in
these and other respects should be cleally set forth in his application.

7. Under said act no bar is interposed to the making of second
homesteads for the full area of 640 acres by parties entitled thereto-
under existing laws, and applications therefor will be considered
under the instructions of the respective laws under which they are’
made.

- 8. Upon final proof, which may be made after five years and within
seven years from date of entry, the entryman must prove affirmatively
‘that he has placed upon the lands entered permanent improvements
of the value of not less than $1.25 per acre for each acre, and such
proof must also show residence upon and cultivation of the land for
the five-year period as in.ordinary homestead entries, but credit for
military service may be clalmed and given under the supplemental
act mentioned above.

9. In the making of final proofs the homestead proof form will be -
used, modified when necessary in case of additional entries made
under the provisions of section 2.

10.. It is provided by section 3 that the fees and commissions on all
“entries under the act shall be uniformly the samie as those charged
under the present law for a maximum entry at the minimum price,
viz: At the time the application is made $14, and at the time of
making final proof $4, to be payable without regard to the area
emb1aced in the entry.

11. In case the combined area of the subdivisions selected should
upon applying the rule of approximation thereto, be found to exceed
in area the aggregate of 640 acres, the entryman will be required to
pay the minimum price per acre for the excess in area.

12. Entries under this act are not subject to the commutatlon pro-
visions of the homestead law.

13. In the second proviso of section 3 entrymen who had made
their entries prior to April 28, 1904, were ‘allowed a preferential
right for ninety days thereafter to ‘make the additional entry allowed
by sectlon 2 of the law.
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- 14. The supplemental act, approved March 2, 1907 (34 Stafc.,
1924), reads as follows:

" Be tt enacted by the Senate and House of Representatives of the United States
of America in Congress assembled, That all qualified entrymen who, during the
period beginning on the twenty-eighth day of April, nineteen hundred and four,
and ending on the twenty-eighth day of June, nineteen hundred and four, made
homestead entry in the State of Nebraska within the area affected by an act
entitled “An act to amend the homestead laws as to certain unappropriated and-
unreserved public lands in Nebraska,” approved April twenty-eighth, nineteen -
hundred and four, shall be entitled to all the benefits of said act as if their
entries had been made prior or subsequent to the above-mentioned dates, subject
to all existing rlghts

SEc. 2.: That the benefits of military service in the army or navy of the United
States granted under the homestead laws shall apply 'to entries made under the
aforesaid act, approved April twenty-eighth, nineteen hundred and four, and all
homestéad entries hereafter made within the territory described in the afore-
said act shall be subject to all the provisions hereof.

Sec. 3. That within the territory described in said act approved April twenty-
eighth, nineteen hundred and four, it shall be lawful for the Secretary of the
Interior to order into market and sell under the provisions of the laws provid-
ing for the sale of isolated or disconnected tracts or parcels of land any isolated

“or disconnected tract not exceeding three quarter sections in- area: Provided,
That not more than three quarter sections shall be sold to any one person.'

ISOLATED OR DISCOVNECTDD TRACTS -

15, The sale of isolated tracts within the area affected by the terms
of this act is to be governed by the provisions of the act of June 27,
1906 (34 Stat., 517), as amended by section 3 of said act of \Iarch
°2,.1907, and all sales shall be made in the manner and form herein-
after provided. -

16. Applications to have isolated tracts ordered into market must
be filed with the register and receiver of the local land office in the
district wherein the lands are situated.

17. Applicants must show by their affidavits, corroborated by at
least two witnesses, that the land contains no sahnes, coal, or other
minerals; the amount, kind, and value of timber or stone thereon,
it any; whether the land is occupied, and if so the nature of the
occupancy ; for what purpose the land is chieﬂy valuable; why it is
desired that same be sold; that applicant desires to purchase the
Jand for his own individual use and actual occupation and not for
speculative, purposes, and that he has not heretofore purchased, under
section 2455, Revised Statutes, or the amendments thereto, isolated
tracts, the area of which, when added to the area mow applied for, -
will exceed approximately 480 acres, and that he is a citizen of the
United States or has declared his intention to become such. If appli-
cant has heretofore purchased lands under the prov1smns of the acts
relating to isolated tracts, same must be described in the apphcatlon
by subdivision, section, townshlp, and range.
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18. The affidavits of applicants to have isolated tracts ordered into
market, and of their corroborating witnesses, may be executed before
any ofﬁcer having a seal and authorized to administer oaths in the
county or land district in which ‘the tracts descrlbed in the applica-
~ tion are situated.

19. The officer before whom such affidavits are executed will cause
each applicant and his withesses to fully answer the questions con-
tained upon- the accompanying form and, after the answers to the
questions therein contained have been reduced to writing, to sign and
swear to same before him.

. 20. No sale will be authorized upon the application of a person

who has purchased under section. 2455 Revised  Statutes, or the.
amendments thereto, any lands, the area of which, when added to the
area applied for, shall exceed approximately 480 acres. No sale will
be authorized for more than approximately 480 acres embraced in
one application..

21. The local officers will on recelpt of applications niote same upon :
the tract books of their office, and if the applications are not properly
executed, or not, corroborated, they will reject the same subject to the -
right of appeal. Apphcatwns found to be properly executed will
be transmitted to the General Land Office with the monthly returns,
accompanied in each case with a report as to the status of the land
and the existence of any objection to the offering of the lands for sale.

- 22. An application for sale under these instructions will not segre-.
gate the land from entry or other dlsposql for such lands may be
entered at any time prior to the receipt-in the local land office of the
letter authorizing the sale. Upon the receipt of such letter the local
officers will note thereon the time when it was received and at once
examine the records to see whether the lands, or any part thereof;
have been entered. They will note on the tract book, opposite such
lands as are found to be clear, that sale has been authorized, giving
the date of the letter. Such lands will then be consuiered segreoated
for the purpose of sale, .

If the examination of the records shows that all of the lands have
been entered, the local officers will not promulgate the letter author-
izing the',sal'e;-,but will report the facts to this office, whereupon the
letter authorizing the:sale will be revoked. If a part of the -land
has been entered they will report such tracts to this office and pro-.
ceed as provided below as to the remainder: -~ 1

.. The local officers will prepare a notice for pubhcatlon on the form
heremafter given, describing the land found. to be unentered and
fixing a date for the sale, which date must be far enough in advance

to_afford ample time for pubhcatlon of. the notice and-for the affi-
davit of the publisher to be filed in the local land office prior- to the
‘date of the sale The register will also designate a newspaper as
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published nearest to the land described in the notice. The notice
will be sent to the applicant with instructions that he must publish
the same at his expense in the newspaper designated by the register.
Payment for pubhcatlon must be made by apphcant directly to the
pubhsher and in case the money for publication is transmitted to
the receiver he must issue receipt therefor and immediately return
the money to the applicant by his official check, with instructions
to arrange for the publication of the notice as hereinbefore provided.

If on the day set for the sale the affidavit of the publisher, show-
ing proper- publication, has not been filed in the local land office, the
register and receiver will report that fact to this office and will not
proceed with the sale. -

23. Notice must be pubhshed once a week for five consecutive
weeks (or thirty consecutive days, if in a daily paper), 1mmed1ately
prior to date of sale, but a sufficient time should elapse between the
date of last publication and date of. sale to enable the affidavit of
 the publisher to be filed in the local land office. The notice must be _
published in the paper des1gnatec1 by the register as nearest the Jand
described in the application. The register and receiver will cause a
-similar notice to be posted in the local land office, such notice to re-
main posted during the entire period of publication. The publisher

of the newspaper must file in the local land office, prior to the date
fixed for sale, evidence that publication has been had for the required
period, which evidence may consist of the affidavit of the publisher,
accompanied by copy of the notice published.

24. At the time and place fixed for the sale,- the register or re-
ceiver will read the notice of sale, offer each body of land separately,
and allow all qualified persons an opportunity to bid. Bids may be
made through an agent personally present at.the sale, as well as by
_ the bidder in person. - The register or receiver conducting the sale
will keep a record showing the names of the bidders, and the amount
-bid by each. Such record will be transmitted to th1s office with the
other papers in the case.

The sale will be kept. open for one hour after the time mentioned
in the published notice. At the expiration of the hour, and after all
bids have been offered, the local officers will declare the sale closed,
and annourice the name of the highest bidder, who will be declared
the purchaser, and he must immediately deposit the amount bid by
him with the receilver, and within ten days thereafter furnish evi-
dence of cit-izenship‘, or of declaration of intention to become a cit-

- izen, nonmineral and nonsaline affidavit, Form 4-062, and pur-
~ chaser’s affidavit, Form 4-093. Upon receipt of the proof, and pay-

‘ment having been made for- the lands, the local officers will issue the

proper final papers.
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25. No lands will be sold at less than the price fixed by law, nor at
less than $1.25 per acre. Should any of the lands oftered be not sold,
the same will not be regarded as subject to prwate cash entry (act
of Mar. 2, 1889, 25 Stat 854), but may again be offered for sale
in the manner herein prov1ded

96. After each offering where the lands offered are no# sold, the
Tocal officers will report by letter to the General Land Office. No
report by letter will be made when the offering results in a sale, but
the local officers will issue cash papers as in ordinary cash entries,
.noting thereon the date of the letter authorizing the offering, and
report the same in their current monthly returns. With the papers
must also be forwarded the affidavit of publisher showing due pub-
lication, and the tegister’s certificate of posting.

Very respectfully, :
- Frep Dexwerr, |
Commissioner.
Approved, June 7, 1910.
R. A. BALLINGER,
Secretary.

{Form 4-008C.] _
APPLICATION FOR SALE OF ISOLATED OR DISCONNECTED TRACTS.

DEPARTMENT OF THE INTERIOR, .
UNITED STATES LAND OFFICE,

19

To the Commissioner of the General Land Ofice:
[ whose post-office address is
eimeee——____, Tequests that the__ .
of section..___.__ ,-township range ., be ordered into market and
sold under the acts of June 27, 1906 (34 Stat., 517), and March 2, 1907 (34
Stat., 1224), at public auction, all the surrounding lands having heen entered or

otherwise. disposed of. Applicant states that he___________ -~ _____ . ________
. (Insert statement that aﬁian‘c is a

native-born or naturalized citizen, or has declared intention to become such, as the case

may be. . Record evidence of naturahzatlon or declaratmn of intention must be furnished. )

citizen of the United States; that this ]and ‘contains no salines, coal, or other ’

minerals, and no stone e\eepf :

- : . [ ;- that there is no
(State amount and character.) :

timber thereon except_____-__ irees of the..._. : species, ranging
FrOM e inches t0_——___ feet in. diameter, and aggregating about__-_____
feet stumpage imeasure, of the estimated value of $.________ that the land ig
not occupied except by of o

post-office, who occupies and uses it for the purpose of__ . S y
but does not clalm the right of occupancy under any of the pubhc land laws;
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that the land is chiefly valuable for_.. : S -
and that applicant desires to purchase same for his own individual use and
actual occupation for the purpose of - and not
for speculative purposes; that he has not heretofore purchased public lands
sold as isolated tracts, the area of which when added to the area herein.applied
. for will exceed approximately 480 acres. ‘The lands heretofore purchased by
him under said act are described as follows:___ - j—

If this request is granted, applicant agrees to have notice published at his
expense. in -the newspaper designated by the register.

(Applicant will answer fully the following questions:) .

Question 1. Are you the owner of land adjoining the tracts above desecribed?
If 80, -describe the lfmd by section, township, and range.

. Angwer : - -

Question 2. To what use do you intend to put the isolated tracts above de-
scribed should you purchase same?

Answer ___
Questlon 3. If you are not the owner of adjoining land, do you intend to

1e51de upon or cultivate the 1solated tracts?

Answer —_ - R —e

Question 4. Have you been requested by anyone to apply for the ordelmg of
the tracts into m'uket‘? If so, by whom?

Answer e -

Questlon 5. Are you acting as agent for any person or pelsons or directly or
jndirectly for or in behalf of any person other than yourself in making said
application?

" Answer__. : - : -

Question 6. Do you intend to appear at the sale of said tracts if ordered, and
bid for same? ’ .

Answer____

Question 7. Have you any agleement or understanding, expressed or implied,

- with any other person or per: sons that you are to bid upon or purchase the lands
for them or in their behalf, or have you agreed to absent yourself from the S‘lle
01' refrain fr om ‘bidding so that they may acqmre title to the ITand?

ADSWGL_ _ . __

(Sign bere with full Christian néme.)

- We are personally acquainted with the above-named applicant and the lands
described by him, and the statements herembefore made are true to the hest- of
our knowledge and belief.

(Sign here with full Christian name.) .

(Sign here with full Christian name.)

I certify that the foregomg apphcatlou and corroborative statement were
read to or by the above- named applicant and witnesses, in my presence, before
affiants affixed  their signatures thereto; that affiants are to me petsonal]y’
known (or have been satisfactorily identified before - me by ____________________ ,
); that I veuly behe\e affiants to he c1echble pe1sons and the

{P. 0.. address. )
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identical persons hereinbefore described; that said affidavits were duly sub-
seribed and sworn to before me, at my office, at___. ——, this. R
dayof . _____ , 19, - :

(Official designatiop of officer.)

{TForm 4—2830.]
NOTICE FOR PUBLICATION—ISOLATED TRACT.
" Pustic Lanp Sare.

DEPARTMENT OF THE INTERIOR,

Notice is> hereby given that, as directed by the Commissioner of the General
Land Office, under the provisions of the acts of Congress, approved June 27,
1906 (34 Stat., 517), and March 2, 1907 (34 Stat., 1224), pursuant to the appli-

cation of Z i — -, Serial No. —_______ , we will
offer at public sale to the highest bidder, at ______ o'clock, ... m., on the
______ day of —o.__..____ mnext, at this office, the follow-

ing tract of land:

Any persons claiming adversely the above-described lands are advised to file,
‘their claims or objections on or before the time designated for sale.

(Receiver.)

RIGHT OF WAY—RESERVOIR SITE— SECTIONS 18—21, ACT OF MARCH 3,
. 1891.

De Werse v. Henry INVESTMENT CoMPANTY

. Rights of way for reservoir sites under the act of March 3, 1891 may be ac-
quired by actual occupancy and development on the ground and a mere
application and map, unless followed with reasonable diligence by actual
development and use, is no bar to appropriation of the site by ancther who
proceeds with diligence to development and utilization thereof.

First Assistant Secretary Pierce to the Commissioner of the General
(F.W.C.) - Land Office, June 8, 1910. (J. R. W)

The Henry Investment Company appealed from your decision of
November 13, 1909, approving application of Dall De Weese for a
reservoir site known as the Grape Creek Reservoir and denying ap-
proval of the application of the Henry Investment Company for the
same reservoir site;
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The Grape Creek Reservoir Site was reserved by the United States
“under acts of October 2; 1888 (25 Stat., 505, 526), and August 80,
1890 (26 Stat., 871, 391), and included parts of sections 19, 20, 21, 28,
29, 30 and 31, T 21 S., R. 28 W.; Sec. 7, T. 22 S., R. 72W sectlons
24, 26, 85 and 36, T. 21 S., R. 73 VV and sectmns 1 2 and 12, T 22 S.,

R. 78 VV all Gth P. M., Pueblo Colorado

December 1, 1897, the Semetary of the Interior approved a map
filed by Geor@e E. Ross—LeWin and- Henry R. Holbrook under acts
of March 3, 1891 (26 Stat., 1095), and February 26, 1897 (29 Stat.,

599). .
December 4, 1902, the Henry Investment Company (hereinafter

styled company) applied for right of way for said reservoir site under
act of March 3, 1891, supra, filing therewith a petition for institution
of suit by the United States to cancel and forfeit the Ross-Lewin-
Holbrook approval on the ground that no part of the reservoir had
been completed within five years after date of such approval as re-
quired by Sec. 20 of the act under which it was granted. March 27,
1903, the company filed its proofs of organization, which were ac-
cepted for filing in connection with its application for another reser-
voir site called the Chaquaqua. August 13, 1903, you submitted the
company’s application to the Secretary Wlth recommendatlon that its
‘map be approved. September 4, 1903, the Secretary remanded the
casé and directed that the pe_tition for forfeiture of the former grant-
to Ross-Lewin-Holbrook be regularly served on the proper parties
with view to suit to forfeit their rights if the facts warranted such
action. This direction was complied with by the company and suit
was brought by counsel employed by the company on behalf of the
United States, which proceeding pended until the May term, 1907,
United States Circuit Court, Colorado, sitting at Denver, when a
decree of forfeiture was rendered.

April 2, 1907, De Weese filed application for right of way for
De Weese Reservmr No. 1, which you rejected April 6, 1907, for con-
flict with the company’s pending application, and Aprll 27 1907,
" De Weese appealed. 'With his appeal you transmitted map and field
notes in duplicate and other papers filed by De Weese in your office
with his application for right of way for De Weese Reservoir No. 1,
covering parts of sections 19, 20,21,30 and 81, T.21 8., R. 72 W. No
action appears to have been taken on De Weese’s appeal

August 30, 1907, you transmitted a protest filed by De VVeese
against allowance of the company’s application. February 26, 1908,
" you transmitted another application by De Weese for right of way
for De Weese Reservoir Site No. 1 according to his second amended
survey and also his amended protest against allowance of the com-
pany’s application. According to this amended survey the dam site
is about 8,000 feet further down Grape Creek than in his original
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application, and the area of-the reservoir is much extended. At the
same time De Weese filed a copy of the court’s decree cancelling the
Ross-Lewin-Holbrook right. The Department, October 20, 1908,
found the decree sufficiént to revest the United States with full title
to the land and remanded the case to you “ for such action as seems
necessary upon the application of the Henry Investment Company
and said protest and application of Dall De Weese.” November 4,
1908, you advised the local office of forfeiture of the Ross-Lewin-
Holbrook right, and directed notation on the local records. At the
same time you directed a heﬂrmg upon De Weese’s protest to find the
merits of the respective applications. March, 1909, hearing was had
at the local office in which both parties appeared aided by counsel
‘and De Weese submitted oral testimony.. The company offered no
oral testimony but filed in evidence the map and papers comprising
its application. November 13, 1909, the local office found favorably
to De Weese, the protestant, and recommended rejection of the com-
pany’s application and approval of De Weese’s application. On the
company’s appeal you affirmed that action. The evidence shows that
In 1894 De Weese visited and examined the reservoir site, and, finding
it had been surveyed and withdrawn by the government, he acquired
1250 acres of*land in T. 19 S., R. 70 W., for purposes of reclamation
with water to be drawn from the government reservoir. He planned
and constructed a diverting dam in Grape Creelk about twenty-six
miles below the government reservoir site and constructed a canal
leading from the dam to the lands so purchased, intending to reclaim
-them with water to be obtained from the proposed reservoir. The
land was the nearest Teclaimable and irrigable land to the reservoir
site. Long before this time the normal summer flow of Grape Creek
had been appropriated by others and De Weese’s project. depended
on conservatlon of flood waters then expected to be- done by the
-government. - o
By act of B February 26, 1897 (29 Stat., 599), the Government au-
thorized development by the States of any reservoir site it had
previdusly resérved. In October, 1897, De Weese went to the reser-
voir site intending to survey and locate it but found it had been
applopmated by Ross-Lewin and Holbrook. In December, 1900, he
again visited the reservoir site and found the grantees had done no
construction work, but had apparently abandoned it, whereupon
De Weese purchased of Foster the 160-acre tract-at the dam site,
paying $2300. He then took possession and posted notice to that
effect and employed a man to live thereon and look after his inter-
ests. October, 1901, De Weese began survey of the reservoir site and
did preliminary work to construction of a dam. He completed the
survey in spring of 1902, and June 12th filed with the State Engineer
a map of De Weese reservoir, with specifications of his proposed dam.
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‘July 5th he filed map of the reservoir. and proposed dam for record
in the County Clerk’s office.  During 1902 to 1905, inclusive, each
year, he continiied work on the reservoir, site, bought more of the
patented lands within its area, built a dam, and in 1905 one thousand
acres in T. 19 8., R. 70 W. were irrigated with conserved flood
waters stored in the De Weese reservoir. This reservoir .covered
patented lands with exception of a few acres of public land and had
a storage capacity of 1700 acre feet. It was maintained in efficiency
and used in every year from 1905 to the present time. The lands
reclaimed are now occupied by about two hundred and eighty five
families and are covered W1th bearmg orchards mostly in prlvate :
ownership.

The De Weese reservoir No 1 is a proposed extenswn of the'
De Weese Reservoir, to be made by raising and. strengthening the
dam from ‘its present elevation of fifty-five feet to a proposed eleva-
tion of one hundred and forty feet. If so extended there would be
~ approximately one thousand acres of public land and thirteen hun-
dred acres patented land within the flowage contour. About seven
hundred acres of the thirteen hundred patented lands are owned by
De Weese.

. The De Weese. Ditch and. Reservoir Company, organized by De
Weese, of ‘which he is President and largest stockholder, took over
the. De Weese Reservoir and De Weese Dye Ditch. In January, -
1907, De Weese made agreement with this company to enlarge the
De Weese Reservoir .theretofore constructed by constructing the
De Weese Reservoir No. 1 above mentioned.. He also entered into
an arrangement for an agreement with the Denver and Rio Grande
Railway Company to flood part of its right of way through the pro-
. ‘posed enlarged reservoir. e also agreed with owners of arid lands

in T. 19 8., R. 70 W., and others eastward thereof, to furnish water
conserved by the proposed enlarged reservoir for reclamation of their
lands. ~In 1907 and 1908 he surveyed and perfected applications for
ught of way for other reservoir sites lower down Grape Creek, divert-
ing dams, tunnels, ditches, conduits, and works subsidiary to and de-
pending upon the proposed enlarged reservoir.  Some of these appli—
cations have been approved. ThlS is all shown afﬁrmatlvely in evi-
dence.
. -On the other hand it does not appear that the company has done
any work on the reservoir site covered by its application, or has ac-
" quired title to any of the patented lands within the site,.or title to any
of the normal flow:- or flood water of Grape Creek, or has acquired title -
to any lands which ‘could be irrigated. from such proposed work, or
has arrived at any adJustment or arrangement with the railway cor-
pany to flood its right of ‘way.  The latter fact is a matter of perhaps
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_ small consequence as the railway company has abandoned its right
of way at the point where it would be flooded.

De Weese offered evidence tending to show that the company never
"made any actual survey of the reservoir site or caused one to be made,
‘but that its map filed was a mere copy of the map filed by Ross-Lewin

and Holbrook. Comparison of the map and field notes filed by the
company show they are an identical copy of thaf of Ross:Lewin and
Holbrook. The surveyor’s affidavit on the company’s map states that
 its survey was begun November 8 and completed November 29, 1902.
At that time De Weese, by his resident tenant at the dam site, was in
possession and he had all the time one or more employes on the land
who must have known of the survey had one been made. The record
unrebutted shows prima facie that the company never in fact made a
survey, and the identity of the maps and field notes lends strong cor-
roborating support to the charge that the Ross-Lewin arid Holbrook
map and field notes were merely copied by the company Wlthout
making any survey of the site.

The Ross-Lewin-Holbrook proposed dam was located on the SE
NE. 1 and NE. 1 SE. 1, Sec. 20, T. 21 8., R. 72 W., with a proposed
elevation of one hundred and forty feet to cover 3220 acres, with a
storage capacity of 128,800 acre feet. The company’s map sho_ws' its
dam in the same place with the same height area and capdcity. The
dam actually constructed by De Weese is in the NE: } SE. } Sec. 20,
- and the reservoir created has 1700 acre feet capa(:lty The map of
De Weese’s first application for enlargement contemplated elevating
the original dam made to 140 feet. The map with his second applica- -
‘tion shows the proposed dam to be on the SW. £ SW. %, Sec. 15, T.
21 S., R. 72 W., of a height of 175 feet, creating a reservoir of 97901.98
acre feet. You found that the company is the prior applicant and was
instrumental in securing judicial declaration of forfeiture of the
Ross-Lewin-Holbrook right; that this is the extent. of its activity.
On the other hand, De Weese took possession of the. site before the -
company’s application and has been in possession ever since; that he
made surveys and had doné considerable work, building a.dam and
construeting a reservoir that covered part-of the site applied for by
the company; that he proceeded in belief that no proceedings were
necessary to revoke or cancel the grant made to Ross-Lewin and Hol-
brook, but that the lapse of time alone worked a complete forfeiture.

You held that as a general proposition one proceeding under the
land laws first In time is ordinarily first in right, but that a mere
application, unapproved and uncoupled with any other activity, vests
no right or interest in the land covered by the apphcatlon that no
right exists until he had done everything the law requires him to do
and presents proof of it satisfactory to the land department.
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There is no .error in so holding, but the company insists that
activity on the land would be a trespass prior to cancellation of the
Ross-Lewin-Holbrook grant; that presentation of its map and notes
of survey, good on their face, give it a right prior to any later ap-
plicant; that activity on the ground is not required until approval
of the map. ' ‘ ’

The statute evidently contemplates somethlng more than the filing
of a map good on its face—some actial activity on the ground. The
act was intended to apply to works already done as well as to those
proposed.y The words of the grant are that: _ :

The right of way through the public lands . . . is hereby granted to any.
canal or ditch company . . . which shall have filed, or- may hereafter file, with
the Secretary of the Interior, a copy of its articles of incorporation, and due
proof of its organization under the same to the extent of the ground occupied
by the water_of the reservoir and of the canals and its latelals and fifty feet
on each side of the marginal limits thereof,

. The words “occupied ” and “ marginal limits ” indicate something
more substantial than a map or mere proposed constructions. By
section 19-any company desiring benefits of the act were required
“vithin twelve months after the locatlon of ten miles of its canal, if
the same be upon surveyed  lands, and if upon unsurveyed lands,
within twelve months after the survey thereof,” to file a map of “its
canal or ditch and reservoir.” This also by the words canal and
reservoir implies something more than a paper project merely To
this is added the proviso that— ‘

If any section of said canal or ditch shall not be completed within five years
after the locatlon of said section the rights ‘herein granted shall be forfeited
as to any uncompleted portion of said canal, ditch or reservoir to the extent that
the same is not completed at the date of the forfeiture.
~ The act by its fair intendment and construction authorizes any
citizen or corporation of the United States proposing to construct
works of ‘this character to go nupon and occupy public land. It is a
license held out to every qualified person, and action under it in the
way of surveys, or even of constructions, are not trespasses. The
promise is held out to all such persons that their rights shall be
assured to them. The act is in terms like that granting rights of way
to railroad companies, March 3, 1875 (18 Stat., 482). Both acts are
float grants, not attached to the land or to any particular land until
an act termed in the statute “location,” which means some visible
- thing actually done on the land fixing the rights of way and limits
of the right claimed.

It is not intended by the act that paper applications, unacconl-
panied by proof of good. faith by works, shall tie up a right of way
across public lands against appropriation by any other equally quali-
fied applicant more diligent. It was held in Dakota Central Rail-
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road Company ». Downey (8 L. D., 115) that the grant of right of
way to a railroad company does not attach until there is a “fixity
of location upon the ground,” citing decisions of the Supreme Court
to that effect. The right may be obtained by construction without.
filing of a map at all. John B. Wilson (27 L. D., 816). The two
acts are similar and are to have like construction. Hamilton Pope .
(28 L. D, 402, 408). The filing of a map is requisite only to' pro-
tect the grantee from claims by other parties. Battlement Reservoir
Company (29 L. D., 112). The grant is obtained by force of the
statute and some active work. No one has right to tie up and
exclude from appropriation by others a tract of public land desired
to be utilized in furtherance of public utilities. :

In Anderson ». Spencer (38 L. D., 338) it was held that where
“two parties were active in tlie field, the first applying being the
second in point of activity, neither being dilatory, the first in activity
was the first in right. In that case it was also held that the right—
may nof only ‘be initiated by making of a survey, but vested ‘rights may be
secured by the completion of such survey followed by actual construction upon
the ground, so that under the-act of March 3, 1891, rights may be secured by
the diligent prosecution of field work, without reference to permissible pro-
cedure'before the land department looking toward the approval of such maps
of rights of way. - S

In the Light of these authorities there can be no question of the
priority of De Weese. From the beginning of his enterprise, at
least as early as December, 1900, he has constantly shown activity and
good faith in endeavoring to utilize the flood waters of the Grape
Creek drainage area. The State has recognized such appropriation
of waters and approved his maps. The Department concurs in your
finding. and decision that his application should be approved and
that of the Henry Company should be denied.

DrCourcey v. VANDEVERT.

Motion for yeview of departmental decision of February 17,
1910, 88 L. D., 457, denied by First Assistant Secretary Pierce, June
9, 1910.

ENLARGED HOME STEAD—DESIGNATION—ENTRY.

Traropore Morr.

~

A designation or classification of lands under the enlarged homestead act is not
necessarily conclusive; but an entry made on the strength of such'desig-
nation should not be cdnceled in the absence of a showing of bad faith,
fraud, or failure to comply with law—especially in the absence of a clear
and definite showing that the land is “ susceptible of sucecessful irrigation
at a reasonable cost from any known source of water supply.”

. 52451 °—vor 39—-~10-—3
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Frirst Assistant Secretary Pierce to the Oommissioner of the General
(F.W.C.) Land Office, June 10, 1910. (C.J.G)

An appeal has been filed by Theodore Mott from the decision of
your office of February 19, 1910, holding for cancellation his home-
stead -entry 04080, made November 9, 1909, under section 3 of the
enlarged homestead act of February 19 1909 (35 Stat., 689), for the. -
SW. % of Sec. 26, T. 7 N, R. 28 E., as additional to original home-
stead entry 15473, made by him September 13, 1907, for the SE. 1
of said Sec. 26, in the Walla Walla, Washington, land district.

t The lands in townslup 7 north, range 28 east, were designated,
April 27, 1909, as coming w1th111 the provisions of the enlfuged
homestead act, the same.not being “ susceptible of successful irri-
gation at a reasonablq cost from any known source of water supply.”

The 'designation of April 27, 1909, was canceled November 19,
1909, on recommendation of the Director of the Geological Survey, -
based upon report of a Survey Engineer © indicating ” that the lands
in township 7 north, range 28 east,  are susceptible of irrigation by
a long, high line canal and the storage of water on a distant river.”

i In pursuance of such cancellation, your office on December 2, 1909,
directed the local officers to make the proper notations on their
records and to call upon any affected entrymen te show cause why
their entries should not be canceled as to any excess over one hundred
and sixty acres, and to notify them that they would be allowed to
elect which one hundred and sixty acres they would retain. _

The local -officers on J anuary 10, 1910, transmitted an affidavit by
Mott in which he stated that since the date of his original entry for
the SE. { of Sec. 26, he continued to reside on said lqnd and to make
unprovements thereon in good faith; that prior to making his addi-
tional entry for the SW. 1 of Sec. 26, the tract was held by one Emory
Owen as a desert-land claim; that upon being advised that said tract
was subject to additional entry under the enlarged homestead act,
he purchased the relinquishment and improvements of Owen, pay-
ing a valuable consideration therefor; that there is a fence around
the entire tract, a well twenty-five feet deep thereon, and that by
lowering said well fifteen feet he believes he will be able to secure
a good supply of water for domestic purposes.

It was further stated by Mott that the land embr aced in both his
original and additional entries is of a semi-arid character, which can
only be successfully cultivated by dry farming methods, and that.
under present conditions wheat is the only crop that can be sown
with any prospect of remunerative return; that he knows of no
feasible method of irrigating this land, either by Government projects
or private enterprise, on account of the high elevation of this land
above the Columbia River and all known sources of water supply for
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1rr10at‘10n that to cancel any part of his entries would work a
: hardshlp and cause him a loss of $500.

Mott elected in case one of his entries must be canceled to retain
and hold his original entry, but asked that both entries be allowed to
remain intact, SubJect to showing compliance with law.

The enlarged homestead act provides in section one thereof :

That no lands shall be subject to entry under the provisions of this act until
such lands shall have been designated by the Secretary of the Interior as not

being, in his opinion, susceptible of successful irrigation at a reasonable cost -
- from any known source of water supply.

" Section 8 of the act reads:

That any homestead entryman of lands of the character herein -deseribed,
upon which final proof has not been made, shall have the right to enter public
lands, subject-to the provisions of this act, contiguous to his former entry
which shall not, together with the original entry, exceed three hundred and
twenty acres, and residence upon and cultivation of the original entry shall be
deemed as residence upon and cultivation of the additional entry.

At the date of this act Mott was a homestead entryman who had
not submitted final proof. In pursuance of said act, the land sub-
sequently embraced in his additional entry was designated as being
of the character coming within its provisions, and, on the strength of

. such designations, said additional entry was applied for and allowed.

The designation was subsequently canceled upon report indicating

" that the land is susceptible of irrigation, albeit by “ a long, high canal
and the storage of water on a distant river.” As a result of this
action Mott’s.entry has been held for cancellation by your office.

In the case of Web Green, May 4, 1910 (38 L. D., 586), construing
section 6 of the enlarged homestead act, which sectlon authorizes the
designation of any tracts of land in the State of Utah not having
upon them * such a sufficient supply of water suitable for domestic
purposes as would make continuous residence upon the lands pos-
sible,” it was held, among other things:

‘While it is believed that a designation or classification of lands ‘under the act
‘involved is nof>necessarily conclusive, nevertheless, I am of opinion that where
entry is made under the provisions of section six, upon the faith and in full
reliance upon the correctness of the designation of the lands as falling within
“the class as prescribed by law, such designation or classification should not
thereafter be modified to the injury of any one who in good faith has acted
upon such designation. The fact that certain entrymen have.secured water
upon lands so classified, would probably constitute a good reason for reexamina-
tion of the lands included Wlthm the area designated, with a view to reclassifi-
cation, such reclassification, howevel, it would seem should be restricted to
lands which have not been entered upon the faith of the former -designation.

% 3 # i k2 # ]

Inasmuch as these designations or clagsifications are made at the diseretion
of the Secretary of the Interior, I should not be disposed to changé the clasgsi-
fication or designation of any lands which had been entered in good faith under
former designations. ’
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* By analogy to the foreoomg, it is not believed after land has once
been designated as c¢oming within the provisions of section 3 of the
enlarged homestead act, and entry has been made thereof on the
strength of such designation, that the entry should thereafter be can-
celed in the absence of a showing of bad faith, fraud, or failure to
comply with law; certainly not on the mere physical possibility that
the land is susceptible of irrigation without a corresponding showing .
. that such irrigation can be accomplished at a reasonable cost, as con-
templated by the act. However, as to lands that have not been en-
tered, the effect of the canceled designation may, and should, very
properly apply. -

‘The decision of your office herein is reversed and, if there be no
other objection, the additional entry of Mott will remain 1ntact sub-
ject to compliance with law.

CLASSIFICATION AND VALUATION OF COAL L.ANDS.
RecuraTIONS.?

DEPARTMENT OF THE INTERIOR,
Unirep StaTes GrEOLOGICAL SURVEY,
Washington, D. C., June 12, 1909.

TaE HO\TORABLE, TaE SECRETARY OF THE INTERIOR..
 Sir: I respectfully recommend that the regulations regarding the
classification and valuation of coal lands, approved by you on April
10, 1909 (37 L. D., 653), be modified by the addition to paragraph €
. of the following words: “and a graded allowaonce may be made for
increasing depth with the same restriction.”

Very respectfully, .
Geo. Oris Syrtm, Director.
Approved June 12, 1909:

R. A. Barrincer, Secretary.

ENLARGED HOMESTEAD —ADDITIONAL—SECTION 3, ACT OF FEBRUARY
19, 1809,

Lorixe R. REyNorps.

One who makes additional entry for less than the area he is entitled to take -
under section 3 of the -enlarged homestead act of February 19, 1909, may bhe
permitted to énlarge his entry, where it is clearly shown that he did not
thereby “intend to exhaust his right and took prompt action leoking to

“amendment of the entry by the addition of adjoining land.

First Assistant Secretary. Pierce to the Commissioner of the General
{F.W.C) Lond Office, June 14;1910. (J.H.T))

'Loring R. Reynolds has appealed from your decision of December
- 27, 1909, rejecting his application for the S. § NE. 1, Sec. 14, T. 5 S.,

¢ Omitted from Volume 38.
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R.48'W,, 6th P. M., as an amendment or enlargement of his additional
, homestead entry for the N. § NE. 1, said section, made May 12, 1909,
.under section 3 of the enlarged homestead act of February 19, 1909
(35 Stat., 639). ,
May 21 1906, Reynolds made homestead entry for the SE.. %, Seec.
11, T. 5 S., R. 48 W., Sterling, Colorado, land district. You denied
the application to amend the said additional entry for the reason that
the land he now applies for was subject to entry and might have been
taken at the time he made the said additional entry. Upon appeal
the applicant has made a showing more full and complete than the
case appeared at the time your decision was rendered. He states that:

At'the time he made the said additional entry, he started a contest against the '
northwest quarter of said section but was unable to make proof in support of
the contest solely because the hearing was set too far away from the residence
of any witnesses knowing the facts, and came on at the busiest time of the year
in midharvest when he could not possibly get any witnesses to attend the hear-
ing at any price; that Mr. A, A. Williams, United States Commissioner at Cope.
Colorado, advised him that it would be better and more expeditious to start a
new contest than té try to get a continuance of the case on those grounds; that
therefore he applied to enter another contest against the land, having made said
application before the said United States Commissioner; that said application
was returned by the local officers because the said commissioner had omitted
to impress his seal thereon and was returned to him for correction, and that
while said application was in frensity in the mails he was anticipated by an-
other applicant who was pe1mitted to institute a prior contest on said land;
that while said 8. { NE. 1 is very inferior land, it will nevertheless be of Uleat
benefit to him for pastule ag he must have livestock for the purpose of success-'

ful farming and to maintain himself upon the land he has.

The act under consideration is, in some respects, similiar to the act
of April 28, 1904 (83 Stat., 547), commonly known as the Kinkaid
act, and the rules appliéd under that act in cases of amendment or en-
largement of entries thereunder should be considered in adjudicating
such apphcatlons under the enlarged homestead act. In the case of
James Dinan (85 L. D., 102) it was held that (syllabus) :

An entryman under the act of April 28, 1904, who fails to take the full quan-
tity of Iand he is entitled to enter, for the reason that there are at that time
no other adjoining unappropriated public lands subject to eniry, may, if ‘other
_adjoining lands subsequently become vacant, enlarge his former entry to the
" full area permitted by the statute, by including contiguous tracts in and as a
part thereof, regardless of whether at the time of his eriginal entry he con-
templated taking those particular tracts if they should subsequently become
vacant, provided it be satisfactorily established that he did not at the time of
making the original entry intend theleby to exhaust the right conferred by the.

. statute.

It was further stated therein, infer alia, that:

The statute permits entry to be made of a maximum quantity of land and so
long as an entry made for a less amount is unperfected and incomplete and no
adverse rights have intervened, applications of this character should not be
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restricted by narrow rules as against those who in good faith are attempting
to establish and maintain a home on the public lands. A liberal interpretation
is more in keeping with the proper construction of a benevolent"statute.
(Josiah Cox, 27 L. D., 389, 390.) Such a one is the act of April 28, 1904, supra,
- The rule should not be carried beyond reasonable limits ner invoked to pro-
tect claims not supported by equity and justice. Neither should it be so in-
flexible as to defeat meritorious claims. In-a word, it should be purely equita-‘
ble and its application should rest “upon the facts and circumstances sur-
rounding each particular case.” (Green Piggott, 34 L. D, 573, 574.)

The applicant in this case has no strict legal right which he may
ingist upon to amend or enlarge his additional entry, as there is no
- statute specifically granting such right in a case of this kind. If
allowed at all it must be upon prmuples of equity and justice inde-
pendently of specific statutory provisions. The circular of Aprll 22,
1909 (37 L. D., 655), recognizes that supervisory authority is vested _
in the Secretary of the Interlor to allow amendments not directly
provided for by statute. The same doctrine is also found in numerous
departmental decisions. See case of Henry Hookstra (34 L. D., 690)
and cases therein cited. = No hard and fast rule can well be laid dOWn
to govern in all respects the application of this equitable and super-
visory power. Itsapplication must necessarily depend upon the facts
and circumstances appertaining to each particular case.

In this case it clearly appears that claimant did not at the time he
made his additional entry intend to exhaust his entire right of entry,
because he at that time instituted contest against.an adjoining entry
with a view to entering 80 acres thereof as a part of his additional
entry. The fact that he failed to prosecute the contest to successful
conclusion does not, in view of his explanations, cast doubt upon his
original intentions. If he had pursued the contest and procured can-
cellation of the entry he would clearly have been entitled to amend
or enlarge his entry, under the decisions above cited, if it appeared
that the rule requiring such entries to be reasonably compact would
~ not have been thereby violated. But the land now applied for will
render the entry more compact, and as the same is vacant and no
adverse claim is shown, no good reason is seen for denying the amend-
ment as applied for, especially .in view of the prompt action taken
in filing the application. It is therefore directed that the amend-
ment be allowed if the land is of the character subject to entry under
the act.

- Your decision is accordmgly reversed and the papers are trans-
nntted herewith.
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SELEC'I‘IOW OF LANDS BY S’I‘A’I‘ES AND TERRITORIES UNDER  GRANTS
. FOR EDUCATIONAL AND OTHER PURPOSES.

REGULATIONS.

DEPARTMENT OF THE INTERIOR,
Gexeran Lano OFrIcE,
Washington, D. C., June 23, 1910.

1..All lands selected must be from the unwpproprlated nonmmeml
surveyed public land, within the -State, or Territory, making the
selection, and their nonmineral character must be shown by the affi-
davit of some responsible party, having and testifying to a personal
knowledge of the land, and shall apply to each smallest legal sub—
division of land selected

2. The selections in any one list, under special grants, or grants
in quantity, should not exceed 6 400 acres, and the selections-in any
one list of indemnity school lands must not in the aggregate exceed
640 acres.

3. All lists of indemnity school lands must be»prepared so that
each selected tract will correspond in area with the base tract, and
separate base or bases must be assigned to each smallest legal sub-
division of land selected.

4. The assignmient of a portion of the smallest legal sublelSlon of
a school section as the basis, in whole or in part, for indemnity selec-
~tions, is permitted ; but such assigninent is an election by the State

or Ter11t01y to take indemnity for the entire subchv1s10n, and is a
waiver of its right to such subdivision, and any remaining balance
must be used: f01 future selections.

5. The cause of the loss for which indemnity is selected must be
specifically stated, whether by entry, reservation, the mineral char-
acter of the land, or the fractional condition of the township.

6. The selecting agent must file with each list of selections of in-
demnity school lands -a certificate, showing that indemnity has not
previously been grftnted for the assigned base lands, and that no
previous selection is pending for such assigned base; and with each
list of selections of lands under quantity or special g omnts a.certificate
that the selections and those pending, together with thoee approved,
do not exceed the total amount granted for the purpose stated.

7. Where indemnity is sought for school lands in place, because of
their inclusion within any Indian, military, or other reservation, the
‘list of selections must, in every case, be accompanied by a certificate
of the officer, or officers, charged with the care and disposal of school
lands, that the State has not previously sold, or disposed of, or con--

" tracted to sell, or dispose of, any of said lands used as bases, or any part
thereof; that the said lands are not in the possession of, or subject
to the claim of any third party, under any law or permission of the
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State, or Terrltory, and, within three months after the filing of any
such list of selections, the State, or Terrltory, must, in addition, file
a certificate from the recorder of deeds, or official custodian otf the
records of transfers of real estate, in the proper county, or from a
reliable and responsible abstracter, or abstract company, that no in-
strument purporting to convey, or in any way encumber, the title to
any of said lands used as bases, is of record, or on file, in the office
of such custodian, and upon the report of the local officers of the
failure of the State to file such certificate within the required tune,
any selection upon such base lands may be canceled without previous
notice. No certificate from an abstracter, or abstract company, will
be accepted until approval by the Commissioner of the General
Land Office of a favorable report of the Chief of Field Division, or
United States district attorney whose division or district embraces
‘the lands in question, as to the reliability and responsibility of such
abstracter or company. :

8. The legal fees required by law must accomp‘any all lists of selec-
tions, :

No more than one number must be given to any list of selections,
notwithstanding it may contain more than one selection. :

9. Notice of selection of all lands must be given by pubhcatlon
once a week for five successive weeks in a newspaper of general cir-
culation in the county where the lands are located, the paper to be
designated by the register.

10. Notices for publication will be prepared by the register at the
time of the acceptance of the selections, and will be transmitted by
reglstered mail to the proper state or territorial official for publica-
tion in the paper or papers desngnated and a copy of such notice
shall also be posted by the register in a conspicuous place in his office
and remain so posted until the expiration of tlme allowed for the
submission of proof of publication. '
- To save expense, the register may embrace two or more lists in
one publication when it can be done consistently with the require-
ment of publication in a newspaper of general circulation in the
county where the land is situated.

The published notice will embrace only the selected lands described
by the largest legal subdivisions embraced in the separate lists, care
being taken to avoid repetition of numbers of sections, townships,
and ranges.

11. Proof of publication will be the affidavit of the pubhsher or.
foreman of the newspaper employed that the notice (a copy of

which must be annexed to the afﬁdavﬂ;) was published in said news-
paper once a week for five successive weeks. Such affidavit must
show that the notice was published in the regular and entire issue
of the paper and was published in the newspaper proper and not in
a supplement.
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The proof of publication of notice must be filed with the register
within ninety days after receipt of notice for publication and will
be forwarded by the register to the ‘General Land Office with a
report as to whether protest or contest has been filed against any
selection, and if protest or contest is filed the same shall accom-
pany the report. Failure by the State or Territory to furnish proof
of publication within the time limited will be cause for the rejection
of the selection, upon report of such failure by the register,.accom-
panied with evidence of service of notice prescribed in rule 10.

During the period of publication, or any time thereafter, and
before final approval and certification, the local officers may receive
protest or contest as to any of the tracts applied for and transmlt the
same to the General Land Office.

Where lands sought to be selected -are alleged, by way of protest,
to be mineral, or where applications for patent therefor are pre-
sented under the mining laws, or are otherwise adversely claimed,
proceedings in such cases will be in the nature of a contest and Wlll
be governed by the rules of practice in force in contest cases. _

12. Surveyed lands of the United States, reserved or withdrawn
from entry, location, and selection under the general land laws, and
thereafter restored to the public domain (not under a special statute),
may be selected in satisfaction of grants or reservations in aid of
common schools, if of the character contemplated thereby, in such
manner as shall be prescribed in the proclamations or notices of
restoration. Lists of selections received by mail not more than three
days prior to the day on which the lands are opened to entry, loca-
tion, and selection generally will be treated as if received on the day
of such opening, and will be considered as proffered after the claims
of all persons present at the time of the opening of the office have
been received, but a list received:-by mail more than three days prior
to the day of the opening will be rejected as prematurely filed.

13. No application will be allowed for lands covered by an exist-
ing selection or entry, nor will any right be recognized as initiated
by the tender of any such application. In any case, however, where
for good and sufficient reason a selection has been held for cancella-
tion, the State or Territory may be permitted to relinquish such
selection, and with such relinquishment tender a new application for
the same land. This relinquishment and application must be accom-
panied by a statement, under oath, of the officer or officers of the
State or Territory charged with the selection of lands, showing that
proper precaution was taken, inthe first instance, to avoid the tender
‘of a defective selection, and will be forwarded to the General Land
Office, where the case will be considered and if the showing made is:
found satisfactory the relinquishment will be accepted and the new
application returned for allowance as of the date of filing. The
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statement accompanying such relinquishment and application will
be closely scrutinized and unless the utmost good faith is shown the -
new application will be rejected.

Amendment of mdemnlty school land selec’mons by the substitu-
tion of new and valid base, in whole or in part, in place of that orig- .
inally tendered, defective from any cause, may be allowed, in the
discretion of the Commissioner of ‘the General Land Office. Appli-
cations in such cases must be accompanled by a statement, under
oath, of the officer or officers indicated in the paragraph next above,
fully explaining the tender of the original defective base and how
the error or mistake occurred, and will be forwarded to the General
Land Office for consideration, where, if it is believed that every
reasonable effort was made and precaution taken to avoid the tender
of such defective base, the substitution of the new and valid base
may be permitted in cases where no intervening claims exist.

14. The local officers will not enter on their records the relinquish-
ment of any state selection until directed to do so by the General .

Land Office. All relinquishments of state selections will be for-
warded to the General Land Office, through the local office, and, if
“accepted, the local officers will be directed to cancel the selections on
their records. The cancellation will become effective as of the date of
receipt of order of cancellation by the local office; after which, and
not before, the land, if not reserved, will be sub]ect to d1sp031t10n
under the genelal land laws..

15. When a school section has been 1dent1ﬁed by survey, and no
claim is asserted thereto under the mining or other public land laws,
the presumption is that title to the land has passed to the State, but
such presumption may be overcome by the submission of satisfactory
proof to the contrary.

“16. The States will not be permitted to make selections in heu of
lands within a school section alleged to be mineral, in the absence of
proof that such lands are known to be valuable for mineral. Such
prehmlnary proof must show the kind of mineral discover ed and the
extent thereof. :

17. Upon the submission by the State of an ex parte showmg, con-
sisting of corroborated qfﬁchvﬂ:s alleging that the land is valudble
for mineral, accompanied with an application for indemnity in lieu
of such lands, and certificates of the proper state authorities showing
that said lands have not been sold, encumbered, or otherwise disposed
of, as required by rule 7, the register will certify as to the date of the
filing of said list, the status of the land selected, as shown by the
record and fonvud the list to the General Land Office by specml'
letter, without further action.

The legal fees payable upon such selection must be ’cenderecl with
the application to select, and will be received and held as wnearned
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‘fees and other trust funds until the selection has been allowed, or
finally rejected, and in the meantime no action will be taken looking
- to the disposal of the selected land.

If the showing. is deemed sufficient, a hearing will be ordered by
this office to determine the character of the land, evidence to be sub-
mitted in support of the allegation contained. in the preliminary
showing. Notice of such hearing must be given by the State, by
publication, once a week for five successive weeks, in a newspaper
designated by the register of the land office of the district in which
the lands are situated, as published nearest to the location of such
base lands, and proof that the notice was published must be filed
~in the local land office on or before the day of hearing. v

All proof filed and testimony taken at such hearing will be for-
warded to the General Land Office. ,

Should the proof be found sufficient, the list will-be returned for
‘allowance, when notice of selection will be published, as required by -
rule 9 hereof, and the State will be further required to furnish the
certificate of the officer in charge of the record in the county where
the lands are situated, or from a reliable and responsible abstracter
or abstract company, showing that said lands have not been sold,
encumbered, or otherwise disposed of, as required by rule 7.

18. A determination by the General Land Office, or the depart-
ment, that a portion of the smallest legal subdivision in a school sec-
tion is mineral land will place that entire subdivision in the class of
lands that may be used as a basis for indemnity selection, and where
mineral entry was made of any portion of the smallest legal sub-
division.of a school section that fact will be taken as determining the

right of the State to indemnity for the entire legal subdivision upon.
proper showing that the State has not made any dlspos1t10n of the
- land not embraced in such mineral entry.

19. All previous rulings and instructions not in haunony herew1th
are hereby vacated.

: FRED DENNETT,
: : - Commissioner,
Approved June 23, 1910.
R. A. BaLLINGER,
Secretary.

Jewerr W. Apams.

Motion for review of depaltmenta‘1 decision of January 12, 1910,
38 1. D., 875, denied by I‘nst Assistant Secretary Pierce, June
‘24, 1910
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RAILROAD GRANT—INDIAN RESERVATION—RIGHT OF WAY—FORFEI~
TURE—SECTION 4, ACT OF MARCH 2, 1899.

Spowans axp Brrrise Cotomeia Ry. Co.

The provision in section 4 of the act of March 2, 1899, that rights of way
granted by that act “ shall be deemed forfeited and abandoned ipso facto ”
as to portions of the road not constructed and in operation as required by

- the act, is not effective to work a forfeiture of the grant until there has been
due ascertainment and: declaration of forfeiture by proper authority; and’
at any time prior to such ascertainment the Secretary of the Interior may
extend the time for completion of the road, under authority of the proviso
to said section.

First Assistant Secretary Pz_'érce to the Commissioner of the General -
(F.W.C) Land Office, June 24, 1910. (&¢. B.G.)

: This is the appeal of the Spokane and British Columbia Railway
~ Company from your office decision of December 10, 1909, denying
its application, under the act of June 21, 1906 (34 Stat 325, 3{7)
for the reservation of certain lands in the townsite of Klaxta, on the
Spokane Indian Reservation, State of Washington, for right of way,
together with an approach to “ Sand Bar Landing,” on the Columbia
River, as delineated on its map of location filed with the Indian Oﬁice
October, 1905, and as described in its said application.

This proceeding arose upon conflicting applications of J. P. Graves,
trustee of a corporation then yet to be organized, and the Big Bend
Transit Company, and the said Spokane and British Columbia Rail-

~way Company; to purchase terminal sites situated within the townsite
of Klaxta, heretofore set apart for disposal under that portion of the

“act of June 21, 1906, supra, which provides:

That the Secretary of the Interior be, and he ig hereby, authorized, in his
discretion, to sell and convey-by patent with such reservations as to flowage
rights, dam sites, and mill sites, appurtenant to water powers, as he may pre-
scribe; such tract or tracts of lands of the Spokane Indian Reservation, State
of Washington, lying at or near the junction of the Columbia and Spokane
rivers, not exceedil_lg three hundred and sixty. acres in extent, for townsite and
terminal purposes, upon the payment of such price as may be fixed by him, and
that the money received therefrom shall be deposited in the Treasury of the
United States to the credit of the Spokane Indians. ‘

Your said office decision recites that the land set apart under thls
act, as originally desngnated in December, 1906, embraced lots 7, 8, 9,
10, and 11, the E. § of NW. { and the NW. 1 of NE. 1 of Sec. 30, T.
28 N, R. 36 E,W. M , containing 293.65 acres, but that subsequently,
it appearing that lot 9 of Sec. 25, T. 28 N., R. 35 E., containing .75
of an acre, was appropriately situated for disposition under said act,
its withdrawal for that purpose was ordered October 16, 1909, and
as thus increased the land so designated for'sale, as aforesaid, com-

“prises 294.40 acres lying within the former Spokane Indian Reserva-
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tion and 1mmed1ate1y at the junction of the. Columbia and Spokane-
rIvers.

By the same decision which rejected the said application of the’
- Spokane and British Columbia Railway Company, your office, upon
the respective applications, August 10, 1908, of J. P. Graves, trustee,
and ‘the Big Bend Transit Company, allotted to said Graves, as
trustee for the Spokane, Columbm and Western Railway Company, a
terminal site described as “ all those portions of lots 9 and 11 of said
section 30, lying between the Big Bend Transit Company’s right of
way and the said rivers on the south and west. This allotment in-
cludes the western portion of tract 1, described in the Transit com-
pany’s application,” and allotted to the Big Bend Transit Company,
“such portion of lot 2 of section 23, T. 28 N., R. 35 E., as is not in-
cluded in said company’s existing right of way and station grounds; -
also all of that portion of tract 4 which is embraced within said sec-
tion 30; also all of tract 2 and all of tract 1, excepting that portion. -
" thereof lying in lot 11 of said section thirty and included in said -
allotment to Mr. Graves.”

From these allotments, hoWever, there was, by said demsmn, de- - -

ducted a strip of land 100 feet in width, or so much thereof as would
not interfere with said approved right of way, running parallel with -
and abutting on the meander line of the Spokane River through lots .
7, 10, and 11 of section 30, such strip to be reserved and subdivided
for disposal under the townsite law, with due preference to Mr.
Graves’s company, in the matter of crossing the strip in lot 11 from
the south side of the river, with tracks, bridges, or trestles at or
above grade.

\Telther Graves, trustee, nor the Big Bend Transit Company has
appealed from said decision, so the only issues for departmental con-
sideration are presented by the appeal of the Spokane and British
Columbia Railway Company, whose claims to consideration are based
upon:

1. Alleged mlsconstluctlon of‘the act of March 2;71899 (30 Stat.,
990), in respect to the status of the right of way Wlthm the town51te
of Klaxta, heretofore approved to the Big Bend Transit Company.

‘9. Alleged error in making the allotments hereinbefore described
to the Big Bend Transit Company and to J. P. Graves, trustee.

3. Alleged error in denying the application of appellant upon the
ground that it has no real need of terminals within the townsite of
Klaxta.

It appears that prior to these proceedings, and on March 18, 1905,
‘and” March 8, 1907, respectively, there had been approved by the
- Secretary of the Interior to'the Adams County Electric Transit Com--
pany, and to the said Big Bend Transit Company, successor in inter--
.est to the first-named company, a right of way .and ‘amended right
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of way, under the act of March 2, 1899 (30 Stat., 990), across the area
embraced in this townsite. Section four of that act provides:

That if any: such company shall fail to construct and put in dperation one-
tenth of its entire line in -one year, or to complete its road within three years
after the approval of its map of location by the Secretary of the Interior, the
right of way-hereby granted shall be deemed forfeited and abandoned ipso
facto as to that portion of the road not then constructed and in operation:
Provided, That the Sec1eta1y may, when he deems proper, extend for a period-
not exceeding two years, the time for the completion of any road for which
- right of way has been granted and a part of which shall have been built.

It is contended upon the appeal that the phrase * shall be deemed
forfeited and abandoned ¢pso facto,” as found in said section, oper-
ates as a self-acting forfeiture, and that no action on the part of the
United States is necessary for the resumption of title. This con-
tention your office denies and the Department concurs in that action.
It may be, and probably is, true that the happening of the conditions
named in the act upon wlich it is declared 'a right of way shall be
deemed forfeited and abandoned épso facto, if invoked, would work -
a forfeiture of the grant, yet it by mno means follows that the
ascertainment of this fact by proper authority, and its due declara-

" tion, is not necessary to give effect to the statute. On the contrary,
“until the fact that the company has-failed to do the things required
. within the time therein named has been duly ascertained, it may not
be well said that forfeiture has resulted. This is undoubtedly the
general rule, and it is thought that the forfeiture clause of the act - -
in question is within it. See Schulenberg ». Harriman (21 Wall,,
63). This view is strengthened by the proviso to the act which
authorizes the Secretary of the Interior, in his discretion, to extend
the time for the completion of any road for which a right of way
has been granted, if any part of it has been built. It is true that
this proviso is susceptible of the construction that the discretion
thereby conferred upon the Secretary of the Interior must be exer-
cised before the expiration of the time provided by the body of the
statute ; but the better view would seém to be that at any time before
there has been a judicial ascertainment of the facts upon. which for-.
- feiture may be based, such extension may be granted by the Secretary
of the Interior. That this was the intention of Congress is fairly
clear, and it results that the appellant-company has no just ground
of complamt that recognition of this submstlnw right of way be
accorded.

The record hss been examined upon the allegmtlon of error in the
allotments made to J. P. Graves, trustee, and to the Big Bend
Transit Company. As to Graves, it is argued that his company has
no intention, in the immediate future, of utilizing the terminal sites
allotted in that behalf. The record upon this question is not entirely
satisfactory and the building of any line of road for the utilization
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of this terminal site is entirely problematical, but your office de-
cision states with considerable force that the public interest demands
that no one railroad company should have a monopoly of available
terminal sites and that the reservation on behalf of Graves, trustee,
was made largely upon that theory. That the future needs of the
town may not be embarrassed by monopblistic reservation it was
thought best, and the Department concurs in the view that it is best
this, termmal site allotted to Mr. Graves be reserved from appro-
priation by the Big Bend Transit Company, and whether Mr. Graves
or his company should utilize it or not, it will be there for the use of
some competing line when the future necessmes of the town demand
“it. As to the Big Bend Transit Compftny, as above stated, it has an
approved right of way across the land covered by this townslte, and
a most careful examination of the record does not warrant an impu-
tation of bad faith against that company. It has contended long
against serious obstacles and has accomplished much. It undoubt-
edly desires to build, and it is believed will build, a road through -
this townsite, and it will be in great need of the terminal facilities
‘represented by the allotments made to it under the act of 1906.

The record sustains your office holding that it is not shown the -
Spokane and British Columbia Railway Company has any real need of
“terminals within the townsite. - It will be remembered that this is the
same company which had approved to it, October 17, 1905, a right of
way across the Colville Indian Reservation, which has never been
-utilized by the company because, as urged in its behalf, such right of
way is in litigation now before the Supreme Court of the United
States.  As to that right of way certain damages were assessed on
behalf of the Colville Indians, which have never been paid, the com-
pany contending that it oucrht not to be required to pay the same
“until the aforesaid litigation shall have been terminated. This com-
pany was on March 22, 1910, advised that until-these damages shall
have been paid this Department will decline to consider its further
application for right of way across the Spokane Indian Reservation,
~or for any other part of its line. That ruling is significant as against
‘the good faith of this company and holds good as to its applications
for terminal grounds within Klaxta townsite. The record strongly
tends to show that the Spokane and British Columbia Railway Com-
pany has no immediate intention of building a line of road within
this townsite, and it.is altogether probable that if it should lose in
the aforesaid litigation, it will abandon its right of way across the
Colville Indian Reservation. Under such circumstances it is not en-
- titled to serious consideration. h
The decision appealed from is affirmed.
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ENLARGEMEN’I‘ OF DESERT LAND ENTRY—WITHDRAWN LANDS—RES-
TORATION.

BrioceEr THIBEDEAT.

Where a desert entryman could not at date of entry, because of an existing
withdrawal covering part of the land desired by him, embrace in his entry
the full area allowed by law, he may, upon restoration of the withdrawn
lands, be permitted to enlarge his entry to conform to his original intention.

First Assistanz,; Secretary Pierce to the Commissioner of the General
(F.W.C.) Land Office, June 85, 1910. (G.C.R.)

"~ August 6, 1909, Bridget Thibedeau made desert land entry 05912 .
for the SW. 1 SW. £, Sec. 5, S. 4 SE. 1, Sec. 6, T. 33 N., R. 18 E.,
Glasgow, 1 \Z[ontana ,

It appears that said township was Wlthdrawn, second form, under
the act of June 17, 1902 (32 Stat., 8388), in connection with the Milk
River Project on February 9, 1903. The tract so entered by Thibe-
deau, with other lands, were restored to entry, September 2, 1908, and
became subject thereto, February 1, 1909. )

November 15, 1909, Thibedeau filed her application to enlarge said
entry by including the NW. } SE. 1, Sec. 6, and the NW. 1 NE. %,
Sec. 7, of same township.

Her application, which was duly sworn to, stated that when on
Auygust 6, 1909, she made the entry aforesaid, she tried also to enter
the two 40-acre tracts applied for; that she was not permitted to do
so for the reason that said tracts’ were held under a reclamation
withdrawal and were, therefore, not then subject to entry.

Your office, 1 \Z[arcll 12, 1910, rejected the ‘application because the
same does not come Wlthm the instructions of July 26, 1907 (86
L. D., 44).

Thibedeau has appealed to this Department, alleging error, etc.

It appears that the lands in controversy were not subject to entry
at date when the-applicant entered the 120 acres, but were included
within a reclamation withdrawal. They were restored to entry,
however, July 9, 1909, and became subject thereto November 15, 1909.

On that day, claimant renewed her application therefor. The
- lands applied for and those entered are contiguous.

The instructions referred to by your office, supra, relate to enlarge-
ment of homestead and desert land entries. Referring to the latter
named class of entries, the Department therein said:

As to desert-land entries for less thian the maximum amount allowed to he
entered by one person, the Department is of opinion that good and sufficient
reason exists for restricting.their emlargement to cases where the entryman
could not, at the date of the entry as originally made, because of the existence
of entries or filings covering adjacent lands, embrace in his entry the . full
quantity allowed by law, but immediately took appropriate steps to clear the
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record as to a particular tract of such adjacent land, with the view to subse-
quently including such tract in his own entry, and clearly indicated in his
application to make the original entry that that was his intention. Your office
is therefore instructed to allow the enlargement of desert-land entries under. no
other circumstances.

Authorization for enlargement of desert land entmes is clearly
given. The only step the applicant failed to take, as laid down in
the instructions, entitling her to a larger entry, was that she did.
not “immediately take proper steps to clear the record ” of the im-
pediment which prevented the allowance of her application to enter
the entire 200 acres of land.

There were no “entries or ﬁhngs of record to clear. It would
not have been “appropriate” for claimant to have taken steps to
clear the record of the then existing withdrawal. At least, it would
have been a useless attempt. .

On making the original entry, she clearly indicated that she wished
to enter the additional lands. She could not properly have done
more. Her application hereln substantlally complies with the in-
structions quoted. :

If no reason appears for rejecting the application, other than that
disclosed by your office, let the same be allowed.

The action appealed from is reversed.

WIINING CLAIMS IN ALASKA —EXTENSION OF 'I‘IDIE FOR FILING ADVDRSE -
CLAIMS AND INS’I‘I’I‘U'I‘ING sSUIT ’I‘HEREON .

CIRCULAR.

DEPARTMENT OF THE INTERIOR,

' GeNeraL Lanp Orrice,

) Washéington, D. C., June 85, 1910.
REcisTeERs AND RECEIVERS, ‘ :

United States Lond Offices, District of Alaska.

" Sms: Your attention is directed to the act of Congress approved
June 7, 1910 (Public, No. 198), copy herewith, relating to the filing
of adverse claims, and the institution of suits thereon, against mineral
applications in the District of Alaska.’ '

EXTENSION OF TIME FOR FILING ADVERSE CLATMS.

. The act provides that adverse claims may be filed at any time

during the sixty-day period of publication or within eight months

thereafter. This provision applies to any application where the

sixty-day period of publication ended with, or ends after, June 7,

1910, and operates to enlarge by eight months additional the time

within which an adverse claim may be filed. This provision does not
| 52451°—voL 39—10——4
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apply to any application under which the sixty-day period of pub-

lication ended with, or before, June 6, 1910, for, if no adverse claim

was qeasonabl'y filed in such case, the statutory assumption that none

existed has arisen, upon the exp1rat1on of the pubhcatlon period, in
mfavor of the apphcant

QEX’I‘ENSION OF TIME WITHIN WHICH ADVERSE SUITS MAY BE INSTITUTED.

It is also provided by the act that adverse suits may be instituted at
[jany time within sixty days after the filing of adverse claims in the

A Olocal land office. This provision applies to any adverse claim under

which the thirty-day period fixed under the former law for commenc-
,’\mg the adverse suit was running on, or expired with, June 7, 1910,
~Jand enlarges such time to a period of sixty days, and also to any ad-
Z«Werse claim which is seasonably filed on, or after, June 7, 1910. Such
:’(;prowswn has no operation in a case where, under the former law, the
. Jthirty-day period within which to institute suit on an adverse claim
expired with, or ended before, June 6, 1910, “and the sixty-day publi-
_leation period also expired on, or before, June 6, 1910. '

< You will exercise the greatest care in applying the provisions of the
ct, and will allow no mineral entry until after the expiration of the
{Eifull period granted for the filing of adverse claims. "For example, on
t=any application under which the publication period ended with, or

fter, June 7, 1910, no entry will in any event be allowed until after
ﬁ he explratlon of the eight-months period following the publication

@erlod

Very respectfully, : ‘ Frep DenwzerT,

Commassioner.
Approved.:

R. A. Barvriwnesr, Secretary.

[Public—No, 198.]

AN ACT Extendmg the txme m which to file adverse claims and institute adverse suits
against mineral entries in the district of Alaska.

. \

Be it enacted by the Senate and House of Representatives of the United Staies
of Americo in Congress assembled, That in the district of Alaska adverse claims
authorized and provided for in sections twenty-three hundred and twenty-five
and twenty-three hundred and twenty-six, United States Revised Statutes, may
be filed at any time during the sixty days period of publication or within eight
months thereafter, and the adverse suits authorized and provided for in-section
twenty-three hundred and twenty-six, United States Revised Statutes, may be
instituted at any time within s1xty days after the filing of said claims. in the
local land office.

Approved, June 7, 1910.
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APPEALS FROM ACTION OF FIELD OFFICERS IN RECLAMATION MATTERS.

ReguLaTIONS.. -

. DepPaARTMENT OF THE INTERIOR,
RecLaMAaTION SERVICE,
Washington, D. O., June 27, 1910.,

In considering an appe‘xl from the action of the register and re-
ceiver of the local lIand office at Williston, North Dakota, in rejecting
a water right application which the project engineer refused to ap-
prove, the Department on June 4, 1910, held as follows (39 L. D., 2) :

The Secretary of the Interior is the supervising head of the Reclamation '
Service, as he is of the land department and the Indian office. Persons dealing
with the Reclamation Service have a right to ask his ultimate decision, as do
persons dealing with the Indian Office and the General Land Office. The project
engineer is simply the local representative .of the Secretary of the Interior in
deciding such matter. If a water applicant allege and show that error has been
made by the project engineer; as, for instance; that a portion of his land is
above the water line and receives no benefit, it is within the power of the Secre-
tary -to correct such mistake. It is not, however, the right of a private land
owner to refuse to take water for all of his irrigable land after he has sub-
jected it to charges for reimbursement of the United States in construction of
the project. The United States cannot force him to subject his land, but if he
does subject it, he is not entitled to claim water for a fraction of it and leave
the United States not reimbursed for his portion of the project. His subjecting
his land was one of the inducements moving the United States to construction
of the project, and his obligation is fixed.

Under the regulations the land office can grant water rights on]y upon ap- ’

proval of the project engineer. So there was no error in the action of the local - )

office or of your office. Neither the local office nor general land office can review
the action of the project engineer. That can be done only by appeal to the
Director of the Reclamation Service, and further from his action to the Secre-
tary of the Interior—supervising head of the Reclamation Service.

In order to provide for the orderly review by the Secretary of
errors that may occur in the establishment of farm units or in pass-
ing upon water rlght applications the following procedure will be
followed

1. All cases of error should be promptly called to the attentlon
of the project engineer by the party affected. ‘
- 2. If the project engineer decides not to take the steps necessary -
to grant relief, the matter may be brought to the attention of the
" Secretary of the Interior, as hereinafter provided.

3. The party aggrleved should promptly file with the pI‘O]eCt engi-
neer a written statement addressed to the Director setting out clearly
and definitely the grounds of complaint.

4. The project engineer will note thereon the date of its receipt
‘in his office and promptly forward the same with report and recom-
mendation to the Director through the Supervising Englneer ‘who
will attach his recommendatlon :
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5. Upon receipt of the papers in the Director’s office, the matter
will be carefully reviewed and if the action of the project engineer .
is concurred in, the claimant will be allowed sixty days in which to
file with the Director an appeal to the Secretary of the Interior.. In
case of appeal, the matter will be submitted to the Secretary for con-
sideration and appropriate action. ‘

’ F. H. Newerw, Director.
Approved, June 27, 1910: ‘ o 4
R. A. Barvineer, Secretary.

HEAﬁiNGS AND APPEALS IN CASES INVOLVING LANDS OR CLAIMS WITHIN
NATIONAL FORESTS.

CIRCULAR. : :
June 27, 1910.

To Tue CoMMISSIONER, REGISTERS AND RucEIvERs, axp CHIErS oF

" Fiewp DivistoN, GENERAL Lanp Orrice, DEPARTMENT OF INTERIOR;

_ Tar Forester, Distiicr Foresters, anp District Law Orricers
or THE DEPARTMENT OF AGRICULTURE. '

GeEntLEMEN: To better .effectuaté cooperation in protecting the
interest of the Government and settlers and other claimants for lands
within National Forests, the following orders are effective:

. 1. Forest Supervisors will submit all reports made by forest officers
to the District Forester who, when satisfied with said. reports, will
transmit the same to the Secretary of Agriculture; the Secretary
of Agriculture will forward such reports to the Secretary of In-
terior. The Commissioner of the General Land Office will return
said reports to the proper Chief of Field Division for notation npon
‘his records and for his approval in the event he finds the same suf-
ficient; and should- the Chief of Field Division find such report
insufficient to warrant proceeding to hearing or the taking of other
appropriate action, he will return the same with endorsements, ask-
ing that the Department of Agriculture make such additional in-
.vestigation as may be necessary, or in the event he deems it advisable
he will cause an agent of the General Land Office to make such
. additional 1nvest1gat1on

2. Upon order or application for hearings upon reports covering
lands or claims within a National Forest, the Register and Receiver
will send duplicate notices thereof to the Chief of Field Division
and the District Law Officer. Before setting date for the hearing
in-any -such case, the Chief of Field Division will confer with the
proper District Law Officer and thereupon suggest to the Register
and Receiver a date for hearing, and the names of witnesses to be
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subpeenaed upon behalf of the Government. In the event the Chief
of Field Division and the District Law Officer are unable to agree
as to the date of hearing, the matter will'be referred by the Chief
of Field Division to the Commissioner of the General Land Office,
_who will give the necessary direction in the premises.

3. In- all ‘hearings affecting lands or claims within a national
- forest, the Chief of Field Division or a special agent of the General

Land Office, and the District Law Officer, or Assistant District Law
Officer, will be entered of record as appearing on behalf of the Gov-
ernment. The Chief of Field Division or special agent acting as
attorney for the Government in any such case will control the gov-
ernment’s side of the case in any matter as to which counsel are
unable to agree, subject to any direction that may be given by the
Commissioner of the General Land Office, in case the matters of
difference are of such importance as to be presented to him for action.

4. In all Government cases before registers and receivers involving

" lands or claims within a National Forest the Chief of Field Division
"and the District Law Officer shall each be served with notice of all
motions, orders and decisions required to be noticed under the rules
in cases of private contests. The proper law officers of the Depart-
ment-of Agriculture shall also have a right of appeal from any de-
cision by the Commiissioner of the General Land Office, and to file
motion for review in the Department, or take other like action in the
same manner as a private contestant; and shall receive like notlces
of proceedings and decisioris.

5. Costs incident to hearings before Registers and Receivers in
Government cases involving lands or claims within a National Forest
will be paid under rules now in force. Expenses incident to appeals
will be paid by the Department of Agriculture; except that, where
feasible, Chiefs of Field Division may give aid in office work in
preparation of papers, briefs, etc.

Very respectfully, R. A. BaLLINGER,
Secretary of the Interior.
Jamms Wirsoxn,
Sevretary of A Jmoultuﬂ"e

SWAMP LAND*ISLANDS IN SABINE RIVER—BOUNDARY BETWEEN LOUI-
SYANA AND TEXAS.

STATE or LOUISIANA.

TFor the purpose of determining whether certain islands Iying between the two
channels of the Sabine River at a point known as the “ Narrows” are part
of the public domain and of the character of lands that pass to the State
of Louisiana under its swamp land grant, the west bank of the western
channel of the river at this point will be recognized as the boundary.be-
tween the States of Louisiana and Texas.
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First Assistant Secretary Pierce to the Commissioner of the General
(F.W.C.) Land Office, June 27, 1910. (E.F.B)

The Department is in receipt of your letter of March 7, 1910, rela-
tive to the claim of the State of Louisiana that two islands lying in
the Sabine River between said State and the State of Texas west of
frl. Ts. 9 and 10 8., R. 18 W, are a part of the public lands of the
United States, inuring to. sald .State under its grant of swamp and
overflowed lands.

By letter of December 2, 1907, you expre:,sed the opinion that said
islands are within the.State of Louisiana as shown by the survey of
. 1840, executed by direction of a joint commission appointed under
authority of the ¢onvention of April 25, 1838, between the United
States and the Republic of Texas (8 Stat., 511). As the State of
Louisiana claimed that sald islands are swamp and overflowed
land inuring under its grant, you recommended that an examination |
of said land be made by the Surveyor General of Louisiana with
sufficient accuracy to enable him to segregate the swamp from the dry,
lands, and, in case both classes of lands are found, that a survey
thereof be made, if necessary, in order to determine what legal sub-
divisions are of the character of lands that passed to the State
under its grant. You further recommended that, upon receipt of the
examiner’s report, the Surveyor General be instructed to forward
to your office a list of the lands found to be swamp and overflowed
and, should he report that none of the lands passed to the State under
the swamp grant, that he give his reasons therefor and allow the
State the usual right of appeal. That letter was approved by the
Department December 2, 1907.

You now call attention to the recommendation . contained in that
Jetter and state that when said letter was written there was a doubt
as to whether the lands in question were in Louisiana, but, since then,
that question has been presented by the protest of the State of Texas,
in which it is asserted that said lands are within the limits of that
‘State and no part of them is in the State of Louisiana.

You now express the opinion that the eastern channel of the Sabine
River is the western boundary of Louisiana, and hence that State is
not entitled to assert any glaim to said lands; but you express no
opinion as to whether the lands in question belong to the United
States or.the State of Texas. _

The territory in question is an island lying between two channels
of the Sabine River at a point called the Narrows. If your view is
correct, that the eastern channel of the Sabine River at the Narrows
is the western boundary of Lousiana, it must necessarily follow that
the lands in question belong to the State of Texas, for the reason that
the western boundary of Louisiana and the eastern boundary of
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Texas, as extended by the act of July 5, 1848 (9 Stat., 245), are
coincident. There is no Federal territory lymg between the State of
Louisiana and the State of Texas.

The State of Texas has issued patents to purchasers from said
State of lands composing said island as part of its territory and
dominion. The State of Louisiana has also issued its patents for a
part of said lands, claiming ownership of the same under the grant
to said State of swamp and overflowed lands made by the act of

' March 2, 1849. Said States and the grantees of the State of Texas

have been heard orally in support of their respective claims., -
Much stress has been laid by the State of Texas upon the fact that
the public land surveys made by the United States of the territory
lying contiguous to said island were closed upon the eastern channel
“of the S‘lbine River, thereby tacitly admitting that said channel was.
the Sabine River proper that formed the boundary between said
Statea.
‘The mere fact that the pubhc land surveys may have been closed
upon said channel as the Sabine River and that there is great irregu-
“larity in the public land surveys of the townships contiguous to and
covering said island is not material in determining the limits of juris-
diction of the respective States, for the reason that the eastern
boundary of Texas as fixed by the joint commission pursuant to
_ the treaty between the United States and the United Mexican States,
so far as it affects the territory in controvelsy, is so well defined and
established by the work of ‘that commission and the treaty under
which they were actmg as to leave no reasonable ground upon which
any dispute can arise as'to the true locus of that boundary.

The western boundary of Louisiana was fixed by the act of April 8,
1812 (2 Stat., 701), admitting said State into the Union, and is de-
scribed as follows: : ‘

Beginning at mouth of the River Sabine; thence, by a line to be drawn along
the middle of said river, including all islands, to the 32° of latitude, thence due -
north to tlie northernmost part of the 33° of north latitude.

In the absence of any term limiting or restricting the boundary toa
particular channel of the river, the limits described would extend, by
the plain language of the statute, to the farthest or western channel
- of the river, even if the other descriptive term, “including all
islands,” had been omitted ; but when considered together those terms
of description indicate with absolute certainty that the western
boundary of the State is the farthest western branch. or channel
through which any part of the waters of the Sabine River may natur--
ally flow.

Confirmation of this view is found in the treaties with foreign
nations establishing the limits of the foreign territory lying con-
tiguous thereto. By the third article of the treaty of February 22,
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1819 (8 Stat., 252), between the United States and Spain, it was
declared that the boundary between the two countries from the Gulf .
of Mexico at the mouth of the Sabine River to the 82° latitude shall -
begin “ at.the mouth of the River Sabine, in the sea, continuing north
-along the western bank of that river to the 32° of latitute. ...
All the islands in the Sabine River, . .. throughout the course
- thus described, to belong to the United States.” But the navigation
of the Sabine River to the sea is declared to be common to both

- nations:

After the United States of Mexico had obtained their independence
of Spanish rule a treaty of limits was made January 12, 1828 (8
Stat., 872), between said nation and the United States of America,
which declared that the dividing limits of the bordering territories of
the United States of America and of the United Mexican States
shall be the same as were agreed upon and fixed by the treaty of
February 22, 1819, with Spaln, and said limits were again deﬁned in
the exact Words adopted in the Spanish treaty. '

Provision was then made for fixing said line with more precision
by the appointment of commissioners on the part of each of the
contracting parties, to mark and survey said -boundary. The joint
commission was required to make out plans™and keep journals of
their proceedings, “and the result agreed upon by them shall be
considered as part of this treaty, and shall have the same force as if -
it were inserted therein.”

No action was taken pursuant thereto until after the Republic of
Texas had acquired its independence, when a convention was had
April 25, 1838, between the United States and the Republic of Texas,
which acknowledged that the treaty of January 12, 1828, was binding
upon said Republic, it being at the time of said treaty a part of the
“ United Mexican States.” (8 Stat., 511.)

Under authority of that conven’clon commissioners were appointed
- by each of said contractlng partles to survey and mark said boundary.
The journal of the commission and a tinted plat of the survey of said
boundary by said’ commission are on file in the Department of State
as official documents. That plat is the official delineation of the line
of survey as made and reported by said commission. Upon the face.
of it.is the followmg inscription, signed by the several members of
the joint commission:

Map of the River Sabine from its mouth on the Gulf of Mexico in the Sea
to Logans Ferry in latitude 31° 58’ 24'* North, showing the boundary between
the United States and the Republic of Texas between said points, as marked
and laid down by survey in 1840 under direction of the commissioners appointed
for that purpose, under the 1st article of the convention; signed at Washington

April 25, 1838,
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There is also inserted upon the map the following “ note :”

The boundary between the:two countries is denoted on the map by the junc-
tion of the red with the yellow tint, red representing the Territory of Texas and
yellow the Territory of the United States. -

A copy of said original map showing that pqrt of said boundary
_ west of the land in question, which has been carefully compared, is.

filed with the papers transmitted with your said letter.

The Territory of the Republic of Texas is indicated upon said map
as lying west of said river throughout its entire course. Where there
are two channels, as at the Narrows, which is plainly indicated upon
said map or plat, the Territory of Texas is confined to the west bank
of the westernmost channel of the river, leaving all east of stich bank
within the dominion of the United States. The yellow tint covers all
the land in question and all of the river irrespective of channel and
is in harmony with the description of said boundary as given in the
treaty between the United States and the “ United Mexican States.”

From the foregoing it will be seen that the enabling act and the act
admitting the State of Louisiana into the Union fixed as part of its
western boundary the middle of the Sabine River from the mouth of
said river to the 82° of latitude “including all islands;”-that the
eagtern boundary of Texas was fixed by convention as the west bank
of said river, “all the islands in the Sabine . . . to belong to the
United States.” The boundaries thus defined necessarily left the west-
ern portion of the westernmost channel exclusively in Federal juris- -
diction and dominion.

It was not until the act of July 5, 1848 (9 Stat., 245), that the
State of Texas acquired a right to any part of the waters of said
river. By that act the United States consented that the State of
Texas may-* extend her eastern boundary so as to include within her
limits, one-half of Sabine Pass, one-half Sabine Lake, also one-half

-of ‘Sabine River, from the mouth as far north as the 32° of north
latitude.” The eastern boundary of Texas was thus made to coincide
,Wlth the western boundary of Louisiana as fixed by the act of admis-
sion, and the State of Texas for the first time acquired jurisdiction
and dominien“over any part of the waters of said river.

In the course of the argument it was admitted by the State of
Texas and its grantee that the commission’s map of the Sabine River

* shows that the Territory of Texas lies wholly west of the west chan-
nel of the river and that the land in controversy is represented upon
said plat as lying wholly within the State of Louislana. It is con-
tended, however, that the boundary established by the commission
is not correctly delineated upon that map, as shown by the journal,
and that it should therefore be made to conform to the journal, which
must control. ’
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The rule that the field notes control where there is a discrepancy -
. between them and the plat is well established. But the plat of
survey is préma facie evidence that it is a correct representation of
" the survey as returned by -the field notes. If the correctness of the
plat is challenged it must be shown by the party challenging wherein
it fails to designate the true line as surveyed.

It does not-appear, however, from a careful inspection of the
journal of the-joint commission that there is any dlscrepancy what-
ever between the map and the journal.

“The only entry in the journal to which attention has been called in
support of the contention that the line as described upon the plat
does not follow the line indicated by the journal is the statement that
on the 12th of November, 1839, the commissioners then present
assembled at Green’s Bluff, about 35 miles from the mouth of the
Sabine River, from which point they “moved up the river about 15
miles to Millspaugh’s Bluff,” where they encamped from day to day-
until the arrival of the astronomical apparatus and instruments;
that on the 23d day of November one of the surveying party was
accidentally killed and “his remains were interred on the following
day. A solitary pine on the west bank of the Sabine River marks the
spot where they repose.”

That entry has no s1gn1ﬁcance whatever as indicating the line
traced by the commission. It was not a call of the boundary, but was:
established merely as a winter camp where the commission remained
awaiting the arrival of the astronomical instruments. It was
abandoned long before the survey of the boundary was commenced.

After the arrival of the topographical engineers with the astronom-
ical instruments at the mouth of the Sabine River they were joined
by the commissioners February 12, 1840. During the delay caused
by the nonarrival of the instruments the commissioners of the Re-
public of Texas, under instructions from their Government, set.up a
claim to. the center of Sabine Pass, Sabine Lake, and: the Sabine
River.

May 15,1840, the ]omt commission assembled at Green s Bluff, and
the Repubhc of Texas having withdrawn its claim to the center of
said waters, the cominission on the 19th of May “left the encamp-
ment at Green’s Bluff and descended the river . .. for the purpose
of begmnmg the survey.”’

‘There is not a single line of the journal to indicate that the com-
mission at any time crossed to the east bank of any. part of-the
Sabine River, or that it fixed the boundary at any place east of the
westernmost channel of the river.  On the contrary, the description
of that part of the survey affecting the land in question clearly indi-
cates that the boundary line agreed upon and fixed was on the west
bank of the western channel of the river at the Narrows and that
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it did not-at any time ascend the east channel upon Whlch is located
Millspaugh’s Bluff. :

On the evenmg of the 22d of Mav the commission proceeded up

the river a3 far as “ Ballew’s IF erry,” at the lower end of the Nar-

rows. From that point they proceeded the following morning to
trace the line of the boundary opposite to the island in question.
All that is shown by the journal as to the survey of this line is
embodied in the following entry:

May 28.—At about 11 o'clock, A, M., left Ballew’s Ferry, where the boat
had lain during the night, and continued the work of tracing the boundary up
the river. We proceeded this day about fifty miles. TFor thirty miles after
leaving Ballew’s the river winds in a continued succession of abrupt sinuosities.

The map shows that the western channel of the river “winds in
a continued succession of abrupt sinuosities” as described ‘in the
journal, whereas the east channel of the Narrows is merely traced by
a dotted line from Millspaugh’s Bluff to within a short distance of

~ the head of the Narrows.

It is not claimed that there has been any change in-the position of
the west channel of the Narrows. -To whatever extent navigation of
that channel may have been impeded, there is no pretense that its
location has been changed

No dlscrepancy is shown between the journal and the map On-
the contrary, it is shown. throughout the journal that the commis-
sion never carried the boundary line at any point across any part of
the Sabine River, but confined it to the west bank of the western

channel of the river on the line described upon the plat, Whlch occu-
pied the exact locus that is found to-day. ,

The Supreme Court of the United States has sole jurisdiction to
finally determine the question of disputed boundaries between States.
(Virginia ». Tennessee, 148 U. S., 503.) No decision that may be
made herein would be binding upon the States. But it is the duty -

of the Department to determine whether the lands in question are
part of the public domain and whether they are of the character of
lands that pass to the State of Louisiana under its grant of swamp .
and overflowed lands. For that purpose it must determine for itself
what boundary should be recognized, and such deterniination must
be made according to the elementary rules that control in the question
of disputed boundaries. : '

The true line in a navigable river between States of the Union
which separates ]umschctlon of one from the other is the middle of
the main channel of the river. If there be more than one channel
of a river; the deepest channel is the mid-channel for the purpose of
territorial demarcation (Towa ». Illinois, 147 U. 8., 1). That is
also the rule as between nations if there be no conventlon respecting
it (Handly ». Anthony, 5 Wheat., 874; U. 8. v. Texas, 162, U. S 1).
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But that rule has no application in this case, for the reason that the
boundary between the Republic of Texas and the United States wae
fixed by convention. TFurthermore, the river was not the boundary,
but the boundary between said Republic and the United States was
the west bank of the river, and such boundary continued to be the east
boundary. of Texas until the act of July 5, 1848, when the United
States consented that the State of Texas may extend its limits from
the western bank of the river to the middle of the stream. It can not
be presumed, however, that the United States intended by such legis-
lation to take from the State of Louisiana any part of its territory or
to change in any respect the boundaries established by the act of its
admission, even if it had authority to do so. (Louisiana . Missis-
sippi, 202 U. S, 1,40.) : :

- You. will e\ecute the instructions given in the letter of December 2,
1907 ~

WirLiams o. KIrx.

Motion for review of departmental decision of February 7, 1910,
28 L. D., 429, denied by First Assistant Secretary Pierce, June 27,

1910.

SERVICE OF NOTICE OF CONTEST ON SUNDAY.
Crockrorp ©. MALLORY.

Service of notice of a contest by leaving a copy with the husband of contestee is
insufficient and confers no jurisdiction. '
Service of notice of a contest on Sunday is invalid and no jurisdiction is thereby

acquired.

" First Assistant Secretary Pierce to the Commissioner of the General
(F. W.C) Land Office, June 29, 1910. (J. F. T.)

September 19, 1904, Etta Doughty, now Mallory, made homestead
entry number 8729 for the SE. %, Sec. 8, T. 7 N, R. 6 E., Belle-
fourche, South Dakota, land district. ’

July 12, 1909, Adelaide Crockford filed contest affidavit against
said entry, charging that claimant never established residence.on
the land, and that she is now married and lives with her husband,
Judson Mallory, on his unperfected homestead entry Whlch ad]ome
the land.

Notice was issued and, it appears by the record, placed in the
hands of the United <States Commissioner at Vale, South Dakota,
before whom as such commissioner it was directed that the testimony
be taken on September 21, 1909.
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July 29, 1909, said commissioner attempted to make service of the
contest notice by leaving a copy thereof with Judson Mallory, hus-
band of defendant. He later concluded that this service was insuf-
ficient and on the 8th day of August, 1909, being Sunday, said com-
missioner personally served the said contest notice upon the contestee
at Vale, South Dakota, where she was attending church services.

- September 21, 1909, the contestee appeared “ specially ” before said
‘commissioner by filing objections to the jurisdiction, as follows: -

Comes now the contéstee in the above entitled matter and objects to any
further proceedings in the above entitled matter, upon the ground and for the
reason that the said Land Office and the said Department of the Interior have
no Jl]ll‘idl(}tlon to further lhear the said matter on the ground and for the
reason that no service of the contest notice has been made upon the contestee,
and, said contestee here and now appears speemlly and moves to quash and
vaca‘fe the alleged service on the notice -of contest herein, upon the contestee
herein, on the ground that said alleged service of the contest notice was made
on :§ii11day, which motion will be based upon the affidavit of the contestee hereto
zttt,aéhed, and this objection and motion will be urged at every subsequent
stage of this proceeding, beginning with the taking of testimony herein before
Hugo Beherns, U. 8. Land Commissioner at Vale, S. D., on Sept. 21, 1909—

and has since said date stood upon the issue so made.
 The said United States Commissioner on said date took the ez parte
testimony submitted by, contestant, which, upon its face, without
cross-examination, is sufficient to sustain the allegations of the con-
test affidavit. '
September 27, 1909, the local officers joined in’ demsmn, which, after
statement of facts, concludes as follows:

© CONCLUSIONS OF LAWJ'

I. That the service of the notice of contest herein upon Judson Mallory, the
husband of the defendant, on July 29th, 1909, was not such service as is required
by rule 9 of the Rules of Practice; and was null and void. Ackerson v. Dean,
10 L. D, 477. Richards v. Roberts, 21 L. D., 335.

II. That the service of the contest notice herein upon defendant on the 8th
day of Auoust 1909, said day bemg Sunday, a day which is dies non juridicus,
was equally inoperative, it nowhere appearing that the interests of the plaintiff
imperatively required service to be made upon that day. 4 Chitty’s Blacks., 64;
~ People ». Donovan, 20 Abb. N. Cas., N. Y.; Story ». Elliott, § Cow., N.- Y., 27;
Paul v, Bruce, 9 Bush., Ky., 317; Richards ». Schreiber, 98 Iowa, 422; Re¢ King,
46 Fed. Rep., 905. '

IIXI.  That since defendant has not been legally notified of the contest against-
her, and since plaintiff was confronted on the day set for hearing by a special
appearance on behalf of defendant for the purpose of making a motion to-quash
because of non legal service of process, this office has not acquired jurisdiction
in the premises; and since on this day set for final hearing the-plaintiff has

made no application for alias notices of contest, but has elected to stand upon
" the sufficiency of the notice as served, no jurisdiction has been acquired by.
this office in the premises; and the contest of the plaintiff must be, and is hereby,
quashed and dismissed. Popp ». Doty, 2¢ L. D.; 350. ' ’
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Plaintiff is allowed thirty days from notice wherein to appeal from this
decision to the Commissioner of the General Land Office; and upon failure of -
the plaintiff to so appeal, this decision will stand without further notice.

Upon appeal to your office, by your decision of February 26, 1910,
you have reversed the action of the local officers as follows:

You cite text books and State Supreme Court decisions in support of your
ruling that service of a court process on Sunday is inoperative, It is true that
many, if not all, of the States have enacted laws prohibiting the service of a
summons, subpena, warrant, etc, on Sunday; except in certain extreme cases,
but none of these statutes are binding upon the Land Department. There is
no act of Congress, no rule of practice, or departmental regulation that pro-
hibits the service of a contest notice on Sunday, and in the absence of such
prohibition such service is perfectly legal.

Whatever restriction may exist as to the exercise of judicial functions by
courts on Sunday and holidays, on the ground that such day is dies non jurid-
icus, it does not appear that a ministerial act, such as the service of a contest
notice, is open to objection.

Your decision is, therefore, reversed and it is held that the service of notice -
was proper, but as the contestee is entitled to her day in court to defend her
entry, the case is hereby remanded and you are directed to set a day, not less
than thirty days from notice by registered letter to the parties, on which day
- the contestee will be allowed to submit such testimony as she may desire to
offer in defense of her enfry and in rebuttal of the testimony heretofore offéred
by contestant, and if she does so, the contestant may submit testimony in
rebuttal thereof; but if contestee makes default, or fails.to submit testimony, the
contestant will not be required to proceed further with his case. The contestee
will be required to defend her entry whether the contestant appears or does
not appear, as he has already made out a primsd facie case warranting the
cancellation of the entry. If contestee appears and submits testimony, vou will,
at the conclusion of the hearing, render a decision on the merits, and notify
the party aggrieved of the right of appeal. .

If no action is taken by contestee, you will return .the record herewith
returned, with your report, accompanied w1th evidence of service of notice of
the hearing on contestee:

In your decision no attention is paid to the attempted service of
notice by leaving a copy thereof with the husband of contestee, and
the Department is of the opinion that such attempted service was
clearly insufficient and will pay no further attention thereto. v

The Department, however, is unable to concur in-your conclusion
that the service of a contest notice upon Sunday is not open to
objection, or is sufficient for any purpose. The service of notice in
this case was clearly made upon Sunday and so affirmatively appears
by the affidavit of the United States Commissioner who made such
service and also took the testimony in this case, as judicial notice will
-always be taken of days of the week. It has been held by the Depart-
ment that where an act is required to be performed within a stated
period, and the last day of the period is Sunday, the act may be per-
formed on the day following. See cases of George Leinen (8 L. D., .

- 238) and Ground Hog Lode =. Parole (8 L. D., 430) ; also where the
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last day is a public holiday. Waterhouse ». Scott (13 L. D., 718).

The Department has therefore considered Sunday and public holidays

alike in _this regard, and this could be only upon the proposition that

Sunday is dies non juridicus. There is no showing of necessity of

service in this case upon Sunday, and it is doubtful if any attempt to
_to make such showing could be heard.

It must be conceded, without citation of authority, that service of
notice is necessary to give jurisdiction of the contestee, and that-
proceedlng without service of such notice appearmg afﬁrmat1vely in
the record is invalid, unless such service in some manner is waived
or appearance made. It is true, as stated in your decision, that
“ there is no act of Congress, no rule of practice, or departmental
regulation that prohibits the service of a contest notice on Sunday.”
But it is thought that such failure of direct positive prohibition is
because by common and universal concensus of opinion no such
service is proper and no such prohibition has béen deemed neces-
sary. The proposition is given countenance by the fact that no
attempt at such service appears to have been made, and the records
of the Department do not show that such question has been hitherto
presented. The process in- question and service thereof is almost
the exact equivalent of summons and service thereof by which the
common nis¢ prius courts are given jurisdiction of a defendant, and
it is conceded to be the universal rule that service of such summons
in civil cases can not be made upon Sunday. Such is the law of
South Dakota. See Revised Statutes of South Dakota, 1903, Section
48, Penal Code; and the same is true of most of the Umted States.

It is not 'considered necessary to go at.length into the question
as to the proper observance of Sunday, but it is thought proper to
cite the decision of the United States Supreme Court in the case of
Church of Holy Trinity ». United States (143 U. S., 457), calling
especial attention to pages 465 to 472; and it is thought that beyond
all matters herein discussed the mere omission of a positive proh1b1—
tion in the regulations of the Department against the service.of a -
contest notice on Sunday, can not be construed into any purpose on
the part of the Department to disregard or hold for naught the gen-
erally declared provisions of the statutes and the almost or quite
universal custom of the courts in regard to the service of civil process
upon the first day of the week. The entire history of this nation and:
people and of its civil polity from the inception of national existence
to the present time forbids such conclusion. The ‘practice of state

~ courts and United States courts in this regard is the same. See’

" Section 914 of the Revised Statutes. - '
It is therefore held that the attempted service of this contest notice

on Sunday, August 8, 1909, was entirely invalid, and that the de-
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cision of the local officers dismissing the contest when no application
for alias notice was made by contestant, was correct.

This decision will not operate to prevent another contest by this
contestant or any other party who may properly initiate the same.
The charges made against this entry and now appearing as part of
the record will have appropriate consideration by you when attempt
is made by the present entrywoman to obtain title to the land, and,
if 'deemed proper by you, such charges appearing in the record may
be made the basis of a Government proceeding against the entry.

Your decision is reversed and the pending contest .of Adelaide
Crockford. is dismissed.

McCaw ». SORVARI

Motion for review of departmental decision of April 16, 1910, 38
I.D.,5 7 1, denied by I‘lrst Assistant Secretary Pierce, June 29, 1910.

FOREST LIEU SELECTION—FRAUDULENT ACQUIREMENT OF BASE—
CERTIORARI.

TroMas B. WALKER.

The validity of a forest lieu selection under the act of June 4, 1897, does not
depend upon whether the United States acquired a good title to the base
land which it can successfully defend as a bona fide purchaser, but whether
the selection was made in good faith and not by fraudulent practices and
in pursuance of unlawful-designs; and the Department will not, upon
‘petition for certiorari, control the.action of the General Land Office in
ordering a hearing to determine whether the selector acquired title to the
base land by fraudulent means for the purpose of selectmg other lands in
lieu thereof.

First Assistant Secretary Pierce to the OOmMissz'one?’ of the General
(F.W.C) Land Office, July 6, 1910. (E:F.B)

This petition is filed by Thomas B. Walker, praying that the
record in the matter of forest lieu selection, No. 5603, for certain
lands in the Susanville land district, California, be certified to the
Department for consideration and decision in order that petitioner
may be relieved from the hardship, expense, and annoyance involved
in the order of your office of May 13, 1910, requiring him to deny cer-
tdin charges preferred against sald selection, and in the event of
such demal directing a heanng in said case.

This selection was made by petitioner in lieu of part Of a school-..
section which was patented to him by the State of California Octo-
ber 26, 1900, and was conveyed to the United States November 19,
1900, by petitioner as a'base for the selection in question.
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- It was charged by a special agent that the title to the base land
was 1llegally obtained from the State of California and was fraudu-
lent in this, that the application made to the State, under section
3495 of the Pol1tlcal Code of California, in the name of Edward B.
Clark, was made in the interest and for the use and benefit of pe-
titionier, Thomas B. Walker; that the affidavit made by Clark that
he desired to purchase said land for his own use and benefit and for
the use and benefit of no other person or persons whatever, as re-
quired by said section, was false and that in view of such false state-
ment the applicant’s right to purchase the land or-to receive any
evidence of title was defeated.

Petitioner denied generally that his right to a pabent for said land
was defeated by reason of any false statements that may have been
made by Clark, and he insists that the patent issued to him as an
assignee under the right of purchase acquired upon the application
of Clark passed the fee simple title. He does not, however, deny the
charge that the application made by Clark was for the sole use and
benefit of petitioner and not for the use and benefit of Clark.

He insists that as the patent was issued nearly ten years ago, and
as neither the State nor any third party has ever questioned the
validity of the title acquired from the State, there is no reasonable
ground for the assumption that the patent is liable to successful at-
tack or to warrant the United States in attacking the title. conveyed
to the Government by petitioner, either for the protectmn of any in-
terest of its own or in good conscience.

Petitioner contends generally that no practical purpose can be
subserved by such hearing; as the title of the State can not, be avoided
except by the State of California, which 'is not complaining.

The action taken in this case is similar in all respects to the action
taken in the matter of forest lieu selection made by Duncan McNee,
which was claimed by George A. Keeline, as assignee of McNee, and
the facts are the same except in the Keeline case the selectmn had
been assigned to a third party.

In that case it was charged that one Bell, who made the application
upon which the title was based, did not make said application for
his own use-and benefit but for the use and benefit of Duncan McNee,
the selector. A petition for certiorari was granted upon the ground .
that a mere charge that Bell made said application for the use and
benefit of McNee and not for his own use and benefit, unaccompanied
- by affidavits of persons who had knowledge of such alleged fraud,
and whose testimony could be procured at the hearing, is not suffi-
clent to warrant the Department in requiring the selector to incur -
the expense of a hearing in order to protect his title to the base land,
which appears upon its face to be regular and valid.

52451°—voL 39—10—5
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When the record was transmitted to the Department, in response
to the order granting the petition for certiorari, it appeared that
the charge of the special agent was based upon the affidavit of Bell,
- who stated that he made the application at the suggestion of McNee;
that he had never seen the land, did not pay any money on account of
said application, and never expected to make any use of the land,
but signed the paper to accommodate his friend McNee. :

In that case, as in this, it was urged that as the State was not com-
plaining of the title and as the record showed that the certificate of
purchase was duly assigned to the selector, to whom patent issued,
“the title conveyed to the United States by the selector is a good and
valid title which can not be annulled at the instance of a third
party.

The Department refused to control the action of you1 office order-
ing a hearing, for the reason that  the validity of the selection does
not depend upon -whether the United States acquired a good title to
the base land which it can successfully defend as a bona fide pur-
chaser, but whether the selection was made in good faith and not by
fraudulent practices and in pursuance of unlawful designs.”

Authority for that ruling was found-in the decision of the Supreme
Court in the case of Hyde ». Shine (199 U. 8., 62, 83), in which the
question was considered as to whether the rights of the United States
would be violated by a selection of land made in lieu of lands the
title to which was fraudulently obtained, even though the recovery
of the title to said base lands could be successfully defended by
the United States as a bone fide purchaser. TIn considering that

question the court said: _ :
 Under the circumstances it can not be doubted that the United States might

maintain a bill to cancel the patents to the exchanged lands procured by these
fraundulent means, notwithstanding its title to the forest reserve lands might

be good.

If the United States may recover tltle to lands thus acquired it
can surely refuse to issue a patent for them.

While the primary object of the act which authorized the exchange
of lands within forest reserves was for the purpose-of enabling the
United States to acquire title to private holdings within such re-
serves, it did not contemplate that opportunity should be afforded
to persons to obtain, title to public lands by means of corrupt and
fraudulent plactlces, whether such corrupt and fraudulent prac-
tices were exercised in obtaining the base for the selection or in the -
selection of the lieu lands. Hence, as stated in the Keeline case, the
violation of the statute is the fraudulent practice pursued by the
selector which the United States may or may not take advantage of

- as it may see proper.
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The hearing is not for the purpose of avoiding the State’s title but
to ascertain whether the selector had acquired it by fraudulent means
for the purpose of making an exchange of land. If so, the selectlon
is tainted with such fraud and is vitiated.

Tt is®insisted that there is nothmg in the charge that connects

. Walker as a party to any irregularity or fraud in the procurement of
the title to the base land or that he induced the filing of the applica-
tion by Clark or that it was made pursuant to any agreement with
him,

That question need not. be considered by the Department, but

should be left to your office for determination’ whether, as stated
in the case of George A. Keeline, the charge is supported by affidavits
of persons who have knowledge of such alleged fraud and whose
* testimony could be procured at the hearing. If the proof is clear and
positive that the applicant made the application for the benefit of
the selector it affords a reasonable presumption that the beneﬁ(:lary
bad knowledge of such fraudulent purpose which would require
proof to overcome.

Also in the case of E. Howard Thompson, decided June 28, 1910,
the Department refused to control the discretion of your office order—
ing a hearing upon somewhat similar charge, but you were advised
that a hearing should not be ordered in any case unless your office is
in possession of convincing and satisfactory proofs of the fraud and
that the selector had knowledge thereof.

- This petition is denied and the papers are transmitted to your office -

for filing, and with instructions to- take such further action thereon
as you may deem advisable in the light of the instructions herein
referred to.

- GLACIER NATIONAL PARK;ACT OF MAY 11, 1910.

IxsTrRUCTIONS.

DrpartMENT OF THE INTERIOR, -
GeNERAL LanD Orrice,
Was]n'ngton, D.C., July 6, 1910.
REGISTER AND RECEIVL‘R, ‘ '
Kalispell, Montana.

- Sirs: I herewith inclose, for your information, a copy of the act
of May 11, 1910 (Pubhc, No. 171), creating and establishing “ The
Glacier Natlonal Park ” in the State of Montana within your land
district. - ’

The said act became effective upon s qpploval thereof by the Pres1—
dent, and no applications to enter any of the lands within its boun-
daries should, therefore, be allowed on and after May 11, 1910, except
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under the first proviso théreto which provides that nothing therein
contained: “shall. affect any valid existing claim, location, or entry
under the land laws of the United States or:the rights of any such
claimant, locator or entryman to.the full use and enjoyment of his
land.” All applications: to. enter, which:."do not come within the
above. proviso, should be. rejected: and: the: usual right of appeal
allowed to.this office:

Applications for- rights-of-way for- steam and electric railways
through the valleys of the north and middle forks of the Flathead
River will-be received and: the-same will be considered under the.
laws applicablée to the acquisition of such rights over or upon. the
unappropriated: public domain:. '

You will carefully mark. upon your records the: boundary of the
said park as shown by the metes and:bounds-contained:in the enclosed

copy: :
Very respectfully,. , ,
o Frep DeNnETT;. Commissioner.
Approved, July 6, 1910: ' '

~ Erank Piercr,
Acting Secretary:

[PusLic—No. 171.]

An Act To establish “ The Glacier National Park:" in-the-Rocky. Mountains:south.of the
international boundary line, in the State of Montana, and for other purposes.

Be ii. enacted by the “Senate .and Housc of Representatwes of the Unued
States of Amem(’a in Congress assembled That the tract of ‘land in: the State
of Montana- particularly- deseribed: by- metes and: bounds-as- follows, to wit:
Commencing at a point on the international boundary between. the United
States and the Dominjon of Canada. at the middle of the Flathead River;
thence following southerly along and with the middle of the Flathead River
to its confluence with the-Middle Fork-of the Ilathead;River:;.thence following
the north bank of said Middle Fork of the Flathead River to where it is crossed
by the north boundary of the right: of' way of* the Great Northern Railroad;
thence following the said right of way to where it intersects the west boundary -
of the Blackfeet: Indian Reservation ; thenee:northerly along said west bound-
ary to its-intersection with the international boundary; thence along said
international beundary to the place of:beginning, is hereby reserved and with-
drawn from settlement, occupancy, or disposal under, the laws of the United
States, and dedicated and set apart as a public park or. pleasure ground for
the benefit and enjoyment of the people of the United States under the name
of “The Glacier National Park;” and all persons who shall locate- or- settle
upon or occupy tlie-same, or any part thereof, except as:hereinafter: provided,
shall be considered:trespassers and removed therefrom: Provided, That nothing
herein contained shall affect any valid existing claim, location,-or entry under
the land laws of the United States or the rights of any such claimant, locator,
or entryman to the fall use and enjoyment of his land: Provided further, That
rights of ‘way-through the valleys of the North and Middle forks of the Flat-
head River for steam or ‘electric railways may be acquired within said Glacier
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National Park .under filings or proceedings heretofore or hereafter made or:
instituted under -the laws .applicable to the acguisition- of such rights over or
upon the unappropriated public domain- of the United .States, and that the
United Statés Reclamation “Service may enter upon and-utilize for ‘lowage or
other ‘purposes -any ‘area within -said park -which may be necessary ‘for ‘the
development and maintenance ¢f:asgovernment reclamation :project: And pro-
-vided further, That. no lands within the limits of said park “hereby -created
belonging to or claimed.by any railroad or other corporation.-now having or
claiming the right of indemnity selection by virtue of any law or contract what-
soever shall-be used as a basis for indemnity selection in any State or Terri-
“tory whatsoever forany loss sustained by reason of the.creation of sai‘d’parkl‘
Sec. 2. That said park shall be under the exclusive control of the Secretary
of the Interior, whose duty it shall be, as soon as practicable, to-make and
publish  such rules and regulations not inconsistent with the laws of the United
States as he miay deem necessary or proper f01 the care, protection, manage-
ment, and improvement of the same, which 1egu1at10ns shall provide for the
preservation of the park in a state of nature so far as is consistent with the
purposes of this Act, and for the care-and protection of the fish and game
within.the boundaries thereof.  Said Secretary may, in his discretion, execute
leases to parcels of ground not exceeding ten acres in extent at any one place
to any one person or company, for not to exceed twenty years, when such
ground ‘is necessary for the erection of buildings for the accommodation of
visitors, and to parcels of ground not exceeding one acre in extent and for not
to exceed twenty years to persons who have heretofore erected or whom he -
may hereafter authorize to erect summer homes or cottages; he may also sell
and permit the removal of such matured, or dead or down timber as he may
deem necessary or advisable for the protection or improvement of the park.
Approved, May -11, 1910.

RAILROAD GRANT-RELINQUISHMENT —ACT OF ‘JUNE‘ 22, 1874.

Furrer v: NortaERN Pacirrc Ry. Co.

Neither the act_ of June 22, 1874, nor the amendatory act of Augi]st 29, 1890,
authorizes relinquishment by a railroad company, with a view to selection
of other-lands, in favor of one who has no entry or filing of record or who
has not resided upon and improved the land for five years. }

First Assistant Secretary Pierce to the Commissioner of the General

(F. W.C) ) Land Office, July 7, 1910." - (G.B. G.)

This case involves lots 9, 10 and 13, Sec. 5, T. 45 N., R. 2 E., Coeur

d’Alene land district, Idaho and the case came to the Department-
on the appeal of Chﬁ'ord C Fuller from your office decision of
November 14, 1907, denying his homestead application for said.land,
because of a prior indemnity selectlon thereof by the Northern
Pacific Railway Company.

" The plat of survey of that portion of the township in which this
land is situated was filed in the local land office October 24, 1898, and
on that day the company selected said land as indemnity per list
No. 41 o
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On September 4, 1906, one Will W, Duncan presented a timber-
and stone sworn statement for said land, which the local land officers,
on March 22,1907, forwarded to your office, with the statement that
the Jand was embraced in the company’s selection, but had appar-
ently never been approved or patented to the company.

The homestead application of the said Clifford C. Fuller was pre-
- sented March 20, 1907, but this application was rejected by the local
‘officers for conflict with the said timber and stone application of
- Duncan. Fuller appealed from this action, but did not at that time

allege settlement on the land applied for.

ThlS was the state of the record when your said office dec1510n of
November 14, 1907, was rendered. That decision also rejected the
application of Duncan, but Duncan did not appeal, and the case came
to the Department, as above stated, on the appeal of Fuller.

Inasmuch as Fuller, in support of his appeal to the Department, |
alleged continuous residence on the land since May 10, 1907, and that
he had made extensive-and valuable improvements thereon, amount-
ing to $2,500, the Department; being impressed with these alleged
_equities, suggested to counsel for said company that a relinquishment
of the land to the United States under the act of June 22, 1874 (18
Stat., 194), would be favorably considered. Responsive to this sug-
gestlon, under date of June 2, 1909, the attorneys for the company
informed the Department that,the company had under serious con-,
sideration the possibility of lelinquishinn this land in favor of
Fuller, under the act of June 22, 1874, but that the company had sent

an examiner to inspect the premises, and that the report of such
examiner, copy of which was submitted, indicated that the claim was
not such an one as would justify the company in relinquishing in his

~ . favor, or as would justify the Dep‘irtment in asking for such relin-

qu1shment and suggested that if there was any doubt as to the cor-
rectness of the report of the company’s agent, the Department have
a field examination made by one of its own special agents.

June 4, 1909, the Department returned the rec01d to your -office,
and directed that a special agent be detailed to investigate this mat-
ter, and that he be instructed to examine fully as to the facts and
circumstances bearing upon the settlement, residence and improve-
ment by the homestead applicant, giving special attention to the
question of good faith in the initiation and maintenance of said
claim ; that after the agent should have reported, your office consider
the whole case, and forward the same to the Department, with recom-
mendation for final disposition.

In accordance with said departmental 1nstruct10ns and instructions
of your office, an examination of this land was made by a special
agent, after due notice to Fuller and the railway company. The
report of the special agent gives in detail the result of his investiga- -
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tions, which may be stated to be, that it is thereby shown that. the said -
Fuller constructed a house and other buildings on said land during
the year 1907 at an expense of nearly $3,000, and that he moved his
family into said house in August, 1907, and that, except for tempo-
rary absences for business reasons, he has lived there ever since, the
report satisfactorily showing that he has maintained a good faith
residence upon the land since the year 1907.

_ These facts do not appear to have been, since the filing of said re-
port, disputed by the company; but in View of the fact that Fuller
_has not been a settler and resident upon this land for the period of
five years, it is not believed that the relief which the Department
contemplated extending to him may be indulged, even if the consent
of the railway company might be secured thereto. '

The act of June 22, 1874 (18 Stat., 194), provides that in the adjust-
nient of all railroad land grants, whether made directly to any
railroad company or to any State for railroad purposes, if any of the
lands granted be found in the possession of an actual settler “ whose
entry or filing has been allowed under the preemption or homestead
laws of the United States subsequent to the time at which, by the
decision of the land-office, the right of said road was declared to have
attached to such lands,” the grantees, upon a proper relinquishment
of the lands “ so entered or filed for,” shall be entitled to select an
equal quantity of other lands in lieu thereof. B ‘

Manifestly Fuller is not within this statute. Feé was allowed to.
make no “entry or filing” of these lands under ‘the preemption,
homestead, or other law of the United States, and there is no author-
ity in this act for accepting a 1elinquishment from- the railway
company, and allowing it to select other lands in lieu of the lands
relinquished.

_ The act of June 22, 1874, supra, was amended by the act of August
29 1890 (26 Stat., 369), which provides:

That the. privileges granted by the aforesaid act approved June twénty- .
second, eighteen hundred and seventy-four, are hereby extended (subject ’go the
provisos, limitations, and restrictions thereof) to all persons entitled to the right
of homestead or pre-emption under the laws of the United States, who have
resided upon and improved for five years lands granted to any railroad com-
pany, but whose entries or filings have not for any cause been admitted to
record.

It will be readlly perceived that this act has no application to the
case in hand. It is not shown, nor alleged, that Fuller has resided
upon or improved this land for five years, and unless such were the
case, nothing is presented for consideration under said amendatory
-act.

It appears that durlng the pendency of this case, and on June 24,
1909, this land was inadvertently patented to said company. It may
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~ be that because of such inadvertence, without regard to the merits of
the railway company’s claim, a suit could be maintained to set aside
this patent but, however this may be, it appearing that the com-
pany’s selection was a valid one, the issuance of patent to the land
was in nowise prejudicial to any rights which Fuller had therein, and,

~under such circumstances, no good purpose could be subserved by
instituting such suit. Even if the Government were successful in a
suit brought upon the ground of inadvertence only, it would become
the duty of the land department to sustain the claim of the company
and again issue its patent for said land.

It may not be inappropriate to add that the Department has ex-
hausted every administrative resource at its command to'bring about
a satisfactory adjustment of this matter. - After the aforesaid special
agent’s report, which disclosed facts that barred an adjustment under
the act of June 22, 1874, supra, it was informally requested of counsel
for the company that he suggest the best terms upon which it would
sell the‘land, and the Department was advised that the company
would sell to Fuller for $12 per acre, reserving, however, the right of
way for the Chicago, Milwaukee and St. Paul Railway. This offer
was communicated to Fuller, through your office, but, in a communi-
cation of the 10th ultimo, he declined to accept i, saying that he pre-
ferred to acquire title under the homestead law. This is not possible.
No law has been suggested, and none has been found, which will per-
mit him to acquire title from the Government. The Department,
therefore, knows of no vahd reason for further delay of final action
on the case.

The decision appealed from is affirmed.

PRAC’I‘ICE—HEARING——COWIZMUTATIO N—RE SIDENCE—LEAVE ‘OF
ABSENCE.,

Esperng K. MuLLER.

Failure of the government by reason of some unforéseen emergency, to have a
‘representative present at the time and place fixed for hearing upon a special
agent’s report against an entry is no bar to a second order for a hearing
to determine the true facts with respect to the entry under investigation.

Commutation is allowed only upon a shoviring of substantially continuous
personal presence upon the land for a period of fourteen months next
preceding submission of proof; and residence prior to a period of absence
under leave of absence granted the entryman can not be added to residence
subsequent to that period to make up the necessary fourteen months.

Absence under leave granted in accordance with the provisions of the act of
March 2, 1889, will not be considered residence toward making up the
périod of eight months required by section 9 of the act of May 29, 1908.
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First Assistant Secretary Pierce to the Commissioner of the General
(F. W. C.) Land Office, July 7, 1910. (0. W.L.)

Appeal has been filed in the matter of homestead entry No. 3594,
made March 21, 1901, by Esberne K. Muller, at Tucson, Arizona,
for the E. § NE. 1 of Sec. 22, and the W. 3 NW. 1 of Sec. 23,

"T. 10 S., R. 24 E., now Pheenix, Arizona, land district. Commuta-
tlon proof was offered April 25, 1908, and cash certificate No. 1578
issued April 27, 1903.

An adverse report of a special agent having been received; your
office, on November 12, 1904, directed notice of charges as follows:

He (the special agent) had made a personal examination of said tract and
found it partly barren and sandy and remainder covered with screw bean
and mesquite, ubfit for cultivation without irrigation, now owned by George
TFishbaugh; dilapidated house of tin cans, built in spring of 1001 by entry-
man’s father and brother, who lived on adjoining land. No signs of cultivation.
Entryman at time of entry worked for Southern Pacific R. R. at Yuma.
Employed continuously until April 27, 1903." Entryman left Yuma shortly after
selling land and now reported to be dead. Never made permanent-residence
on land. ’ ' _

. The entryman was served personally with notice March 5, 1905.

A transferee filed application for hearing March 10, 1905, which was
ordered by your office December 4, 1905. The hearing was fixed for
May 27, 1908, at which time the entryman and George Fishbaugh,
the ultimate transferee, appeared. There was no appearance oil the
part of the Government, but the defendants nevertheless introduced
testimony in their own behalf. It having appeared that the reason .
for the non-appearance of the Government being the fact that there
was no special agent available to conduct the hearlng, your office, on
- November 20, 1908, directed the register and receiver to issue notice
for a new hearing, which was accordingly set for January 15, 1909,
hefore the Clerk of the District Court at Yuma, Arizona, and final
hearing, on March 19, 1909. Both parties appeared and introduced
testimony, the defendants, however, moving to dismiss the proceed-
ing, on the ground of the Government’s previous default. The local
officers recommended that the entry be canceled, finding that the
entryman’s alleged occupancy consisted of only an occasional visit to
the land; that, taking his own testimony, it showed nothing more
than frequent visits; that there was nothing to show that he had ever
made the land his home, and, having sought to commute, he must
show that he was personally present thereon for substantlally the
entire period.

Your office sustained their finding, upon another ground, viz., that
the commutation proof showed that the entryman was absent from
his claim for eleven out of twelve months next prior to the making
of commutation proof, under leave of absence granted March 18,
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1902, to March 18, 1903. The commutation proof alleges that he
“established residence March 22; 1901, and that he resided continu-
ously upon the land, except eleven months, under the leave of absence.
Appellant’s attorney contends that your action should be reversed,
upon substantially two grounds: (1) that the ordering of hearing after
the Government failed to appear at the time fixed for the first trial
was inequitable; (2) that as the proof showed that the entryman had
resided on the.land for the period of a year prior to the granting of
the leave of absence, and for a period of two months and nine days -
after his return prior to submission of commutation proof, such
periods. of residence, when taken together, constituted fourteen
months’ residence, and that he was therefore entitled to make com-
mutation proof.
"~ While a hearing based upon the adverse report of a spec1a1 agent
.should be held as promptly as possible, still, where unforeseen emer-
gencies prevent the Government from so appearing, it is within the
power of the Department to order another hearing, in order that the
true facts relative to the entry under charge can be ascertained. - The
testimony taken in the absence of any representative of the Govern-
thent, and without cross-examination, can not, of course, be ¢onsidered.
The appellant’s second contention is also not well founded. Section
2301, Revised Statutes, as amended, provides:
Nothing in this chapter shall be so construed as to prevent any.person who
- shall hereafter avail himself of the benefits of section two thousand two hundred
and eighty-nine from paying the minimum price for the guantity of land <o
entered-at any time after the expiration of fourteen calender months from the
date of such entry, and obtaining a patent therefor, upon making proof of set-
tlement and of residence and cultivation for such period of fourteen months.
Leaves of absence are granted under section 8 of the act of March
2, 1889 (25 Stat., 854), which provides that when it shall be made to
appear to the register and receiver of any land district that any

settler—
ix unable, by reason of a total or partial destruction or failure of crops, sick-
ness, or other unavoidable casualty, to secure a support for himself, herself, or
those dependent upon him or her upon the lands settled upon, then such register
and receiver may grant to such settler a leave of absence from the ¢laim upon
which he or she has filed for a period not exceeding one year at any one tine,
and such settler so granted leave of absence shall forfeit no rights by reason of
such absence: Provided, That the time of such actual absence shall not be de-
ducted from the actual residence 1equ1red by law. i
~ This act serves to protect the settler during the time his leave of.
absence is in effect. (See Quein ». Lewis, 20 L. D., 319.) '
Where a homesteader is granted a leave of absence the time of his
absence can not be deducted from the period of remdence required by -
. law. (See Katharine O, Elder, 30 L. D., 21.)
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In the case of James A. Hagerty (85 L. D., 252) it was held that in
view of the comparatively brief period an entryman is required to
live on the land in order to make commutation proof, and of the fact

_that he is not obliged to submit proof within that short time, ile
entryman must show not only that he established a bona fide residence
on the land within six months from the date of entry, but that his
actual presence there was thereafter substantially continuous to the
date of submitting communtation proof. This holding was affirmed
in the case of Fred Lidgett (35 L. D., 37 1) the second paragraph of
the syllabus reading:

A homestead entryman by his ‘election _to commute assumes the burden of
showing full compliance with law in t_he matters of residence, improvement and
cultivation, and the proof will not be accepted by the land department unless

- it -shows the substantially contmuous presence of the claimant upon the land
- for the required period. :

In the cases of Ed Jenkins (37 L. D., 434) ‘and Anna V. Kuhn
(37 L. D., 437) it was held that credit for constructive residence dur-
ing ofﬁcial employment could not be allowed in commutation proof.

From the above decisions it is apparent that the period of fourteen
months stated in the statute must be next preceding the submission
of commutation proof. Further, the residence required under section
2301, Revised Statutes, is a substantially continuous personal pres-
ence on the land. Therefore, if the entryman elects to avail himself
of the protection afforded by the act of March 2, 1889, supra, and

. thereafter further elects to submit commutation proof, he must show
a period of fourteen months’ continuous residence next prior to the
submission of the proof.

~The entry is also not within the conﬁrmatory prov151ons of sec-
tion 9 of the act of May 29, 1908 (35 Stat., 465), which confirms pre-
vious final certificates 1ssued under the commutatlon provisions where
. the entryman had in good faith “resided upon and improved the
- lands covered by his entry for at least eight months within the year
immediately préceding the submission of such proof.” In the case
of B.-N. McGlothlin (36 L. D., 502) .it was held that absence-in -
prison under judicial restraint could not be considered residence
toward making up the period of eight months so required. In the
present case the entryman was absent due to conditions provided for
in-the act of March 2, 1889. In the one case, the absence was due to -
compulsion of law, and in the other by compulsion of unforeseen
casualties. ' : _ '

The Department is further of the opinion that the record substan-
‘tiates the finding of the reglster and receiver. Your decision is there-
fore affirmed. : ' '
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INDIAN ALLOTMENTS—COAL LANDS—SURFACE PATENTS—ACT JUNE
22, 1910.

INSTRUCTIONS.

_Indians to whom allotments have been made of lands withdrawn as coal lands
within the additions to the Navajo Indian reservation in New Mexico,
credted by executive orders. of November 9, 1907, and January 28, 1908,
and whose allotments are known to embrace lands valuable for coal, are -
entitled to surface patents therefor under the provisions of “the-act -of
June 22, 1910, '

First Assistant Secretm'g/ Pierce to the Commissioner of the General
(F.W.C.) Land Office, July 9, 1910. (S.W.W.)

In your letter of June 11, 1910, you asked whether patents should -
be issued to Indians to whom .allotments have been made of lands
withdrawn as coal land within the -additions to the Navajo Indian
Reservation in New Mexico, created by executive orders of November -
9 1907, and January 28, 1908.

- It appears that prior to the-extension of the Indian reservation
over these lands some of them were withdrawn as coal Jand June 15,
1907, and later dates.

The Commissioner -of Indian Affairs, -to Whom your letter was
referred for report, states that of the 1646 allotments which have
been approved many of them :probably embrace lands within coal -
areas, and recommends that -patents be issued for the lands allotted,
which - patents should contain -a clause ‘as prescribed by -the act of
March 3, 1909 (85 Stat., 844).

.. Since. the matter was: qubmltted by your: office, Congress has passed
the act to provide for agrlcultural entries on coal lands, June 22,1910
(Public, No..227), the proviso to the first section of which declares
that those who have initiated -nonmineral- -entries, selections, or loca—
tlons in good faith, prior to the passage of the act, on land with-
drawn or classified as coal land, may perfect the same under the pro-
visions of the laws under' which such entries were made, but shall
receive the limited _patent provided for in the act.

Tt is believed that the Indians are entitled to-surface patents, as
prov1ded in said.act of June 22, 1910, and your office is authorized to
issue such patents for those allotments embracing lands known to be

valuable for coal.

FOREST LIEU SELECTION—TITLE TO BASE LAND—ACT -OF JUNE 4, 1S97.
Hiram M. HaMILTON.

An assignee of a contract to purchase:land from the State ¢f California, who
dcquires title from the "State -under the contract by .patent in-due form
after full payment, bas good title, if he in no way participated in, connived
at, or had knowledge of fraud in the purchase from the State; and it is no
objection to acceptance of such title as basis for lieu selection under the act
of June 4, 1897, that the contract of purchase may have been procur ed from
the State through fraud. .
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First Assistant Secretary Pierce to the Commissioner of the General

(F. W. C) Land Office, July 9, 1910. (J.R. W)

Hiram M. Hamilton appealed from your decision of February 11,
1910, ‘overruling his demurrer and directing hearing on charges
against his selectlon 4018, your series, under act of June 4, 1897 (30
- Stat., 36), for SW. 3} SW. 1 , Sec. 4, SW. 1 NE. 1, Sec. 8, SW 3 NE. 1

" and NE. + NW. 1, Sec. 17, all inT.3¢ N, R.3 W, N. M M. Durando, _
Colorado, in lieu of SE. %, Seec. 16, T. 11 N, R 17 E., MDM Cali-
fornia, in a forest reserve, rehnqulshed to the United States :

April 6, 1901, Hamilton, by Robert E. Sloan, attorney in fact, made
the selection. Ju1y<17 , 1909, a special agent of your office reported
that the base was part of the school land grant of the State of Cali-
fornia, and, on June 29, 1899, Harvey W. Snow applied to the State
land office for its purchase that February 10, 1900, purchase cer-
tlﬁcate issued to Harvey W. Snow and the land was conveyed:-to
leam M. Hamilton, January 29, 1900, to whom patent issued Janu-

“ary 19, 1901. It is here noted that the conveyance by Snow to Ham-
ilton. .was twelve days earlier than the issue of certificate of purchase
by the State to Snow. The special agent further reported that he
had an interview with Harvey W. Snow in the Chronicle Building,
San Francisco, California, and that Snow admitted to the special -
agent that he, Snow, had been permitting use of his name in appli-
cations to purchase lands from the State and had probably signed
forty or fifty applications, the greater number of which were aban-
doned; that many applications he signed were at request of his
 brother, H. H. Snow, then connected with the State land office, and
some such applications were signed at request of F. W. Lake, and the
purchaser, Harvey W. Snow, was paid small sums of money at differ-
ent times for such use of his name; that at ne time was Harvey W.
Snow applicant for lands for his own use. On such facts the special
agent recommended that: »

Title to the base having been acquired in a manner contrary to the proirisions
of the statutes of the State of California, and in such way that your office has
decided an’exchange is not proper under the act of June 4, 1897, I recommend
that the selector be notified that the selection is held for cancellation, subject to
his right to show cause why same should not. be canceled for the reasons set
forth in this report

On such report your office, September 14, 1909, dlrected the local
office to proceed against the selection under c1rcular of November 25,
1907, upon the charge: :

That title of the selector to said base land relinquished by him January
95, 1901, to the United States is invalid and was so at the time of said re-
linquishment, because selector’s grantor, Harvey -W. Snow, original applicant
for said land, acquired his title thereto from the State of California in a
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manner contrary to the law of such State, in that he was never at any tilne an
actual settler on said land, and that he did not make said application for said
land in good faith to secure said land for his own use and benefit as a home,
and said selector, Hiram M. Hamilton, had notice of all of the above facts.

To this charge Hamilton demurred and asked recall of the order
~for hearing. You overruled his demurrer, and ordered that the
hearing proceed.

It is noticeable that the special agent charged no notice to Hamilton
of the irregular practices or frauds against the State committed by -
Harvey W. Snow. For all that the specm,l agent reported Hamilton
was entirely innocent, in no way participating in such fraud, or
having notice of it. That part of the charge formulated by you re-
spectan' Hamilton’s notice of the frauds of Snow had no foundation
in the record. It stands therefore merely on the fraud that Snow is
supposed to have perpetrated upon the State in obtaining a purchase
contract which he assigned to Hamilton, and on which Hamilton
obtained title from the State by patent in due form after completing -
full payment. In precisely such a case, in a controversy between
private parties, the Supreme Court of California held, in Green v.
Hayes (11 Pac., 716, 719; 7 Cal., 276), that: '

Whatever defect or irregularities there inay have been in Jaughin’s applica-
tion-to purchase the land from the State, they were cured by the issuance of the
patent, and can not be called in question in this action, where the plaintiff is
not seeking to obtain the State’s title.

* The United States might well refuse to accept this title, and grant
an exchange, if any fraud was charged constituting an offense against
“the United States in obtaining title to this land for the purpose of
an exchange with the United States. No fact is charged that even
tends in that direction. For all that appears Hamilton was merely
a victim of Snow’s illegal conduct, whereby he was made to pay Snow
. something for a purchase right fraudulently obtained by Snow, of
which Hamilton was innocent. One may be an innocent purchaser of -
a title merely inchoate. United States ». Detroit Lumber Company
(200 U. S., 321, 835) ; Winona and St. Peter R. R. Co. ». United
States (165 U. S., 483); United States v. Hyde (174 Fed., 175,
17 9—80) ‘

In view of the Department it is not proper to hold one chargeable
with fraud when there is no report or charge against him that he in
any way partwlpated or connived, or had any knowledge of it.
Your decision is reversed, and, if no other reason appear than stated
in the special agent’s report, you will adjudicate Hamilton’s selection
upon its merits, regardless of any fraud that Snow may. have
committed. : '
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SALE OF UNENTERED UINTAH INDIAN LANDS.

INSTRUCTIONS.

DEPARTMENT OF THE INTERIOR,
- Washington, D. C., July 9, 1910.
- To THE CoMMIssIONER OF. THE (GENERAL LiAND OI‘I‘ICE

Smr: It is directed that all of the’ unreserved, non-mineral lands
within the former Uintah Indian Reservation in the State of Utah,
- opened to settlement and entry under the proclamation of July 14,
1906, which remain unentered on August 28, 1910, and to which no
valid existing rights have attached under the public land laws, be
offered for sale at public -auction under the supervision. of James W.
Witten, Superintendent of the Opening and Sale of Indian Lands,
at the city of Provo, Utah, on November 1, 1910, and thereafter, in
legal subdivisions approximating one hundred and sixty acres each,
as near as may be, except in cases where the owners or purchasers of
lands adjacent to offered tracts shall request the offermg ‘of such
adjacent tracts in smaller legal subdivisions.

No person shall be permitted to purchase more than six hundred
and forty acres in his own right, or at a less price than fifty cents per
acre, and the purchaser of each tract must pay the entire purchase
price thereof to the receiver of the Vernal United States land office,
then temporarily at Provo, before 4.30 o’clock, P. M., on the second
day after the sale thereof, and if he fails to so make such payment,
he will forfeit all right to the tract so purchased and the tract will be
again offered on the next day after he makes default in such payment,
and any person so defaulting will not be permitted to bid-for or
purchase other tracts at this sale.

The Superintendent of the sale will be authorized to prescribe such
rules for the proper conducting of the sale, not in conflict herewith,
as the exigencies may require, and he may at any time suspend or
indefinitely postpone the sale, or adjourn it to such time or place as
he may deem advisable, and may reject any and all bids which in his
opinion areless than the actual cash value of the land offered.

All persons are warned under the penalty of the law against enter-
ing into any agreement, combination, or conspiracy, which will pre-
vent any of said lands from selling advantageously, or which will
result in any one person becoming. the purchaser of more than six
hundred and forty acres at said sale and all persons so offending will
be prosecuted criminally for so d01n<r

Very respectfully, : Frank PIErcr,
S Acting Secretary.
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'TIMBER CUTTING—¢ RESIDENT »—FOREIGN CORPORATION—ACT JUNE
3, 1878, : -

CenTerviLLE MiNine a¥p Minrive Co.

A foreign corporation, although doing business solely within the State of Idaho,
"~ and having complied with the. requirements of the state statutes, is not a
resident of the state within the meaning of the act of June 3, 1878, authoriz-
ing bone fide “ residents” of the states and territories therein named to cut

" timber for certain purposes from the public mineral lands.

Commyissioner Dennett (with approval of First Assistant Secrevtarg/h
Pierce) to Clinton H. Hortson, Chief of Field Division, Boise,
Idaho, July 9, 1910.

Under-date of June 3, 1910, Acting Chief of Field: Divisien Charles
D. Hamel transmitted: an application, filed with him by one S. K.
Atkinson of Centerville, Tdaho, to cut 500,000 feet of pine timber
" from public mineral lands in the S. 4 of NW. £, NE: £ of SW. £, and
NW. 1 of SE. £, Sec. 27, T. 7 N., R. 5 E., Boise, Idaho, land' district,
said land having formerly been embraced: in timber-and'stone applica-
_-tion 1828, filed by Effa H. Eagleson, canceled: by:letter “ N""of April’
8, 1910 (Boise: 06463), on the ground: that the- land is mineral in
character. .
Accompanying the application are separate reports made by Special
Agent Frank E. Johnesse, dated June 1, 1910; and by Acting Chief
of Field Division Hamel, dated June-38, 1910.
It would appear from the terms contained in the:application: that
said Atkinson applied for said timber for his-own:use and: that he is
“to act as agent for himself, but from the accompanying reports it is
shown that said timber is not for his own use, but that le is merely
acting as agent in procuring same: for the use and benefit of the Cen-
terville Mining & Milling Company, of which he is manager and local
_ representative; and that said company was incorporated: July 8, 1907,
-under the laws of the Territory of Arizona, for the purpose of own-
ing and operating mining: property in the Boise Basin, Fdaho. The
reports further show that said corporation has all of its: preperty: in-
vested in the State of Idaho; that all- of its business. is. conducted
therein; that its chief incentive for mining in that locality is for the
recovery of a rare mineral earth, known as monazite, containing tho-
rium, from which incandescent gas mantels are made, and other val-
uable metallic'salts known to chemists; that the location of its prop-
erties in this vicinity was as a direct result of the work of the United
States Geological ‘Survey in its investigations of the black sands of
the Pacific Coast at the Lewis and Clark Exposition; that said com-
pany has expended over $125,000 in developing its properties; that
the United States produces only a small amount of the monazite and
thorium used in this country, and that the aforesaid company is prose-
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cuting its work vigorously in building up this industry in the State
of Idaho; that its operations have already demonstrated that the land
can be Worked to paying advantage; that it is vastly more valuable
for mining: purposes than for timber or farming or any other purpose
for which it might be used; that said company was organized under
the laws of the Territory of Arizona, yet it is practically a local
organization; and that the interpretation of the statute controlling
in this case should be given the broadest meaning, since the company
is a meritorious one and deserving of the support of the federal and
state authorities as well as of the local community. .

- It was recommended by Special Agent Johnesse that the applica-
“tion be granted in full.

The report of Acting Chief of Field Division Hamel states that

- the aforesaid company has complied with all the requirements of
the state law necessary to permit it to do business in Tdaho; namely,
filed its articles of incorporation with the Secretary of State and with
the County Recorder, and has filed in writing an acceptance of the
provisions of the state constitution.

The aforesaid application has been made under the terms of the'
act of June 3, 1878 (20 Stat., 88), and circular of March 16, 1909
(37 L. D., 492), which provides:

That all citizens of the United States end other persons, bona fide residents of
the State of Colorado, or Nevada, or either of the Territories of New Mexico,
Arizona, Utah, Wyoming, Dakota, Idaho, or Montana, and all other mineral
districts of the United States shall be, and are hereby, authorized and per-
mitted to fell and remove, for building, agricultural, mining, or other domestic
purposes, any timber or other trees growing or being on the public lands, said
lands being mineral, and not subject to entry under existing laws of the United -
States, except for mineral entry, in either of said States, Territories, or dis-
tricts of which such citizens or persons may-be at the time bona fide residents. -

The main point of contention in this case is the question whether
or not the said Centerville Mining & Milling Company, having been
incorporated in the Territory of Arizona, is such a bona fide resident
of the State of Idaho as to entitle it to a license granted by the Gov-

- ernment to cut the aforesaid timber. :

Judge Story, in his Conflict of Laws, page 177 (note) states that
-the place where the business of the corporation is carried on is by
- analogy the residence of the company ; that is, where the management
and direction of its affairs are conducted; that a corporation, there-
fore, may have a residence in a place different from that in which it
was incorporated. He says, speaking of the question of residence
of corporations, as discussed by Chief Justice Taney, in the case of
the Bank of Augusta ». Earle (13 Pet., 519, 588) :

The dicta have often been quoted as if they were the expression of a self-
evident truth, yet it is difficult to find any sufficient ground for the ploposmon
‘contamed in.them.

52451°—voL 39—10——6
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But while this may have been the holding in the earlier cases,
Judge Story’s statement of the law as to the residence of foreign: cor-
poratibns is not now supported by the weight of authority as handed
down in miore recent decisions. A corporation is a citizen of the

state which created it (St. Louis ». Vngms Ferry Co., 11 Wall,,
423) and it is incapable of personally passing beyond the limits of
‘the state (Lafayette Insurance Co. ». French, 18 Howard, 404). It
cannot change its residence or citizenship (re Schollenberger, 96
U. S., 869). In the case of the Farmers’ Loan & Trust Co., trustee,
». Chicago & A. R. Co. ¢t al. (27 Fed., 146), it was stated that:

A state statute which declares a conveyance in trust of real or personal

property to other than a “bonge fide resident” of the state, invalid, .. held
. not to govern a conveyance in trust, to a foreign corporation, of p1ope1ty

‘within the state. (Syllabus.)

In the case of County of Yuba ». Pioneer Gold Mining Company
et al. (32 Fed.; 183), it was held that:

The habitation of a corporation is necessarily in the state under whose laws it
exists. It can have no other, and it is only recognized in other states and
countries upon principles of comity.

See'also, for similar holdings, Filli . Delaware L. & W. R. Co. (37
Fed., 65) ; Bensinger Self-Adding Cash Register Co. v. National Cash
Register Co. et al. (42 Fed.,81) ; Myers ¢ al. ». Murray, Nelson & -Co.
(48 Fed., 695) ; National Typographic Co. ». N. Y. Typographic Co.
et al. (44 Fed., 711) ; Baughman ». National Water-works Co. (46
- Fed., 4) ; Miller et al. v. Wheeler & Wilson Mfg. Co. (46 Fed., 882) ;

Railroad Co. ». Koontz (104 U. S.,11) ; Shaw ». The Quincy Mining

Co. (145 U. S., 444). TIn the latter case the court said:

] By doing business away from their legal residence, they do not change their
‘citizenship, but simply extend -the field of their operations. They reside at
home, but do business abroad. .

There are decisions to the contrary, but they are in the m1nor1ty

In the case of the United States ». Copper Queen Mining Company

(60 Pac., 885), a case in which the cutting was done by one named -

Ross, who sold and delivered timber to said company, a New York
- corporation doing business in the Territory of Arizona, the court |
decided in favor of the corporation, on the ground that said Ross
was a resident of the territory, he having been for ten years-engaged
in the timber business within that vicinity. This case practically de-
cided that an alien, as well as a citéizen, was entitled to cut timber
under the act of June 3; 1878, when he could show that he was a
bona fide resident of the state. This case did not, however, hold that
a foreign corporation was a resident of the state within the meaning
of the act.” In the case of the United States ». Basic Company (121
Fed., 504), a New Jersey corporation doing business in the State of
Idaho, the court decided in favor of said company, which had pur-

N
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chased timber from certain sawmill owners who were themselves
residents of the state. The question of the residence of said corpo-
ration, within the meaning of the act, did not arise.

There can be no doubt, from the aforesald decisions, that a foreign
corporation is only a resident of the state in which it was Incorpo-
rated, unless, by some legislative act, it is made a domestic corpora-
tion within the state in which it conducts its business outside of the
state in which it is incorporated.

The present laws of Idaho governing foreign-corporations coritain
the following provision in section 2792 of the Code of 1909:

Provided, that. foreign corporations complying with the provisions of this
section shall have all the rights and privileges of like domestic corporations,
including the right of ‘eminent domain, and shall be subject to the laws of the
state .applicable to -like domestic corporations;—
and section 7, article 11, of the constitution enacted January 12, 1909,
provides for a formal acceptance of the constitution by foreign corpo-
rations.

In a similar case (B-1) you contended that this provision made a-
foreign corporation a bona fide resident of the State of /daho within
the meaning of bona fide resident as contained in the act of June 3,
1878; and that the fact that the aforesaid provision granted to for-
eign corporations the right of eminent domain did not limit the
privileges granted to a mere service of process; that, in fact, it would
be an unjust discrimination against a foreign corporation comply-
ing with this provision not to grant it the privilege of cutting timber
from the public lands. .

A corporation does not lose its residence and’ 01t1zenshlp in the
state of its creation from the mere fact that the bulk of its prop-
- erty and business lies in another state (Wilkinson ». Delaware, etc.; R.
Co. (22 Fed., 353), nor does it gain a residence in such other state
by the mere fact of purchasing and using property therein (Crowley
». Panama R. Co., 30 Barb., N. Y., 99), nor is a foreign corporation
necessamly clomestzcated by comp]ymg with a domestic statute re-
quiring foreign corporations to register, to pay certain taxes, or to
appoint a resident agent, or to submit to other plescrlbed conditions
“(re Peter Schoenhofen Brewing Co., 8 Pa. Super. Ct., 141; Boyer v.
‘N. P. R. Co., 8 Idaho, 74; 66 Pac., 896) but it may have this effect
if the domesézc statute says so in ferms.

- The question whether the legislature of a state has adopted and -~
* domesticated a corporation created by another state is in each case
purely a question of legislative intent, to be determined upon the
construction of the statutes of the state to which such action of adop-
tion and domestication is sought to be imputed (James ». St. Louis,
etc., R. Co., 46 Fed.. 47; Uphoﬁ' v. Chicago, ete., R. Co., 22 Fed.
»Cases, 13185)
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In the case of St. Louis & S. F. R. Co. ». James, it was held that a
~ railroad company incorporated in Missouri was not a citizen of
~Arkansas as far as jurisdiction by the United States Circuit Court -
was concerned, although having filed with the Secretary of State a
certified copy of its articles of incorporation (161 U. S., 545).

The Revised Statutes of Tdaho, 1887, section 2653, also contained
a provision relative to the requirements to be fulfilled by foreign
corporations in order to entitle them to the rights and privileges
- of like domestic corporations; and that statute also contained the
same proviso, in exact words, as is contained in section 27 92, supra,
including the phrase “ right 0/’ eminent domain.”

The Supreme Court of Idaho made a ruling upon section 2653,
supra, in the case of Boyer ». Northern Paciﬁc,Railway Company
(8 Idaho, 74; 66 Pac., 826), in which it interpreted the statute, hold-
ing that the provision that foreign corporations complying with the
provisions of section 2653 of the Revised Statutes of Idaho have all
the rights and privileges of like domestic corporations, and are sub-
ject to the laws of the State of Idaho applicable to like domestic
corporations, does not make a foreign corporation a resident of. the
State of Idaho.

It further says:

A foreign corporation doing business in this state does not acquire a fixed
residence in this state by designating an agent upon whom process may he
served, as required by the provisions of section 2653 of the Revised Statutes,
and the decision in the case of Easley ». New Zealand Insurance Company (4
Idaho, 205; 38 Pac., 405), announcing a different rule, expressly overruled !
(Sy]labus by ‘the Court.)

This case, decided by the highest authority in the State of Idaho,
as far as is known by this office, has never been overruled, and is,”
therefore, the law now. As the pr oviso in the later statute is the
same as that in the earlier statute, the ruling is as applicable to the
former as it w