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L. D., 119. ’

. Herrick, Wallace H. (24 L. D., 23); overruled, 25

L.D., 113.

Hickey, M. A., and Edward (3 L. D., 83); modi-
fied, 5 L. D., 256.

Holden, Thomas A. (16 L. D., 493); overruled, 29
L. D., 166.

Holland, G. W. (6 L. D., 20); overruled, 6 L. D.,
639, and 12 L. D., 436.

Hooper, Henry (6 L. D., 624); modified, 9 L. D.,
86, 284.

Howard v». Northern Pagific R. R. Co. (23 L. D.,
6); overruled, 28 L. D., 126. -

Howell, John H. (24 L D 35); overruled, 28 L.
D., 204.

Huls, Clara (9 L. D., 401); modified, 21 L. D., 377.

Hyde, F. A., et al. (27 L. D., 472); vacated on re-
view, 28 L. D., 285.

Hyde et al. v. Warren ¢t al. (14 L D., 576); see 19
L.D., 64.

Inman v. Northern: Pacific R. R. Co. (24 L. D.,
318); overruled 28 L. D., 95.

Iowa Railroad Land Company (23 L. D., 79; 24
L. D., 125); vacated on review, 29 L. D., 79.

Jacks v. Belard et al. (29 L. D., 369); vacated onre-
view, 30 L. D., 345.

Jones, James A. (3 L D., 176); overruled, 8 L. D.,
448.

Jones v. Kennett (6 L. D 688); overruled 14 L.
D., 429.

Kackman, Peter (1 L. D., 86); overruled 16 L.D.,
© 464,
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Kemper . 8t. Paul and Pacific R. R. Co. (2C. L.
L., 805); overruled, 18 L.. D., 101.

King v. Bastern Oregon Land Co. (23 L. D., 579);
modified, 30 L. D., 19.

Kiser ». Keech (7 L. D., 25); overruled, 23 L. D.,
119.

Knight, Albert B., e/ al (30 L. D., 227); overruled,
31 L.D., 64.

Kniskern v. Hastings and Dakota Ry. Co. (6 C. L.
0., 50); overruled 1 L. D., 362.

Krighaum, James T. (12 L. D., 617) ; overruled, 26
L. D., 448, ’

Lamb ». Ullery (10 L. D., 528); overruled, 32 L. D.,
33L.

Lasselle . Missouri, Kansas and Texas Ry. Co. (3
C. L. 0., 10); overruled, 14 L. D., 278.

Las Vegas Grant (13 L. D., 646, and 15 L. D., 58);
revoked on review, 27 L. D, 683.

Laughlin.v. Martin (18 L. D., 112); modified, 21 L.
D., 40.

Lemmons, Lawson H. (19 L. D., 37); overruled,
26 L. D., 389:

Leonard, Sarah (1 L. D., 41); overruled, 16 L. D.,
464.

Lindberg, Anna C. (3 L. D., 95); modified, 4 L. D.,
299.

Linderman v. Wait (6 L D., 689); overruled, 13
L. D., 459. .

Little I’et Lode (4 L. D., 17); overruled, 25 L. D.,
550,

Lock Lode (6 L. D., 105); overruled, 26 L. D., 123.

Lockwood, Francis A. (20 L.. D., 361); modified,
21 L. D., 200. ’
Lonergan ». Shockley (33 L. D., 238); overruled,
34 L. D., 314; 36 L. D., 238.
Louisiana, State of (8 L. D.,
review, 9 L. D., 157.

Louisiana, State of (24 L. D., 231); vacated on
review, 26 L. D., 5.

Lucy B. Hussey Lode (5 1. D., 93); overruled, 25
L. D., 495.

Luton, James W. (34 L. D., 468); overruled, 35
L. D., 102.

Lynck, Patrick (7 L. D., 33); overruleq, 13 L: D.,
713.

Madigan, Thomas (8 L. D., 188); overruled, 27
L. D, 448. '

Maginnis, Charles P. (31 L. D., 222); overruled, 35
L. D, 399.

Makemson v, Snider’s Heirs (22 L. D., oll), over-
ruled, 32 L. D., 650,
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‘view, 26 L. D., 359.

Masten, E. C. (22 L. D., 337); overruled, 25 L. D.,
111.

Mather ¢f al. v. Hackley’s Heirs (15 L. D., 487);
vacated on review, 19 L. D., 48.

Maughan, George W. (1 L. D., 25); overruled, 7
L.D., 94

‘V[cCalla 2. Acker (29 L. D, 203), Vacated on re-
view, 30 L. D., 277. -

*McDonogh School Fund (11 L. D., 378); over-
ruled, 30 L. D., 616. (SeeLawrenceW Simpson,
35 L. D., 399.) .

MeTFadden et al. v. Mountain View Mining and
Milling Co. (26 L. D., 530); vacated on review, 27
L. D., 358.
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MeGee, Edward D. (17 L. D., 285); overruled, 29
‘L. D., 166.

Mc(}rann, Owen (5 L. D., 10); overruled, 24 L. D.,
502.

McXKernan v. Bfuley (16 L. D 368); overruled, 17
L. D., 494,

McNamara et al. v. State of California, (17 L. D,
206); overruled, 22 L. D., 666.

McPeek ». Sullivan et al. (25 L. D.,281); overruled,
36 L. D., 26.

Mercer v. Bufmd Towns1te (35 L. D., 119); over-
ruled, 35 L. D., 649.

Meyer, Peter (6 L. D., 639); modified, 12 I.. D., 436.

Miller ». Sehastian (19 L. D., 288); overruled, 26
L. D., 448. '

Milton ef al. v. Lamb (22 L. D., 339); overruled, 25
L. D., 550.

Milwaukee, Lake Shore and Western Ry. Co. (12
L. D., 79); overruled, 29 L. D., 112

Miner ». Mariott ¢t al. ("L D., 709); modified, 28
1. D., 224.

Monitor Lode (18 1. D., 358); overrnled, 25 1. D.,
495. -

Moore, Charles H. (16 L. D., 204}; ovelruled 27
1. D., 482,

Morgan ». Craig (10 C. L. O., 234); overruled, 5
L. D., 303.-

Morrison, Charles S. (36 L. D., 126); modified, 36
L. D., 319. '

Morrow et al. v. State of Oregonetal. (32 L. D., 54);
modified, 33 L. D., 10L.
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Nebraska State of (18 L. D., 124), overruled, 28
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Newton, Walter (22 L. D., 322); meodified, 25 L. D.,
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ruled, 27 L. D., 373.
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L. D., 545); overruled, 28 L. D., 174.
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Northern Pacific R. R. Co. v. Symons (22 L. D.,
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35 L. D, 411.

Olson z. Traver etal. (26 L. D., 350.and 628); over-
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Phillips, Alonzo (2 L. D., 321);
424,
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D., 204.

Popple, James (12 L. D., 433); overruled, 13 L. D.,
588..

Powell, D. C. (6 L. D., 302); modified, 15 L. D., 477.

Pringle, Wesley (13 L. D., 519); overruled, 28
L. D., 5%. -

Provensal, Victor H. (30 L. D., 616); overruled, 35
L. D., 399. ’

Prue, widow of Emanuel (6 L. D., 436); vacated
on review, 33 L. D., 409.

Puyallup Allotments (20 L. D., 157); modified, 2
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overruled 15L.D.,

Rancho A..]isal (1 L. D,, 173); overruled, 5 L.. D, -
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Rankin, John M. (20 L. D.,
view, 21 I.. D., 404.

*Reed v. Pufhngton (7-L. D.
L. D., 110.

Rico Townsite (1 L. I,
256.

Roberts ». Oregon Central Military Road Co. (19
L. D., 591); overruled, 31 L. D., 174,

Robinson, Stella G. (12 L. D., 443); overruled, 13
I.D, 1. '

Rogers, Horace B. (10 L. D., 29);
D., 321. .

Rogers ». Atlantic and Pacific K. R. Co. (6 L. D,,
565); overruled, 8 L. D., 165.
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I.. D, 110,
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, 154); overruled, 8
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9?), overruled, 1 L. D., 380.
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Shanley ». 162); overruled, 15
L. D., 424,

Shineberger, Joseph (8 L. D., 231); overruled, 9
L. D., 202.

Simpson, Lawrence W. (35 L. D., 399); modified
onreview, 35 L. D., 609; and latter decision mod-
ified, 36 L. D., 205.

Sipchen’ v. Ross (1 L. D., 634); modified, 4 1. D.,
152.

Smead v. Southern Pacific R. R. Co. (81 T.. D., 432);
vacated on review, 29 I.. D,, 135,

Southern Pacific R. 1. Co. (15 L. D., 460); reversed
on review, 18 I.. D., 275,

Southern Pacific R. R. Co. (28 L. D., 281);

‘321D, 5. .

Southern Pacific R. R. Co. (Union Pacific R. R.
Co.), (33 L. D., 89); recalled, 33 L. D., 528.

Spaulding ». Northern Pacific R. R. Co. (21 L. D.,
57); overruled, 31 L. D., 151. .

Spencer, James (6 L. D., 217); modified, 6 L. D.,

. 772, and 8 L. D., 467.

State of California (14 L. D., 253); vacated on re-
view, 23 L. D., 230.

State of California (15 L. D., 10); overruled, 23
L. D, 423.

State of California (19 L. D., 585); vacated on re-
view, 28 L. D., 57.

State of California (22 L. D., 428); overruled 32
L. D, 34.

State of California o. Moccettini (19 L. D., 359);
overruled, 31 L. D., 335. -

State of California ». Plerce (SC L. 0.,118); modi-
fied, 2 L. D., 854.

State of (‘ahfonrua v. Smith (5 L. D., 543); over-
ruled, 18 L. D., 343.

State of Colorado (7 L. D., 490); overruled, 9 L. D.,
408.

State of Florida,(17 L. D., 355); reversed on re-
view, 19 L. D., 76.

State of Loulsmna (8 L. D., 126); modified on re-
view, 9 L. D., 157.

State of Lomslana (94 L. D, 231), vacated on re-
view, 26 L. D.,

State of Neblasl\a (18 L. D.,
L. D., 358. )

State o[ Nebraska v. Dorrmgton (2 C. L. L., 647);
overruled, 26 L. D., 123.

Stewart et al. v. Recs et al. (21 L. D,, 446), over-
ruled, 29 L. D., 401.

St. Paul, aneapo]ls and Manitoba Ry. Co. (8
L. D., 255); modified, 13 L. D., 354; decision, 13
L. D., 354; overruled, and decision, 8 L. D., 255,
reaﬂirmed 32 L.D., 21

St. Paul, M. & M. Ry. Co. v. Hagen (’70L D,
overruled, 25 L. D., 86.

Moran (1 L. D.,

recalled,

124); overruled, 28

249);

| 8t. Paul, M. & M. Ry Co. v. Fogelberg (29 L. D.,

291); vacated on review, 30 L. D., 101.

Stricker, Lizzie (15 L. D., 74); overruled 18 L. D
283.

Sweeney ». Northern Pacific R. R. Co. (20 L. D,
394); overruled, 28 L. D., 174.

Sweeten v. Stevenson 3 L. D. 249), overruled,
3I1.D. 248

Taft v. Chapin (14 L. D.;-503); overruled, 17 L. D.,
414,

Talkington’s Heirs ». Hempfling (2 L. D., 46);
overruled, 14 L. D., 200. -
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Tate, Sarah J. (10 L. D., 469); overruled, 21 L.D,
211

Taylor ». Yeats ¢t al. (8 L. D,
review, 10 L. D., 242

Teller, John C. (26 L. D, 484); overruled, 36 L.D.,
36.

Traugh v. Ernst (2 L. D., 212); overruled, 31.. D.,
08. .

Trippv. Stewart (7C. L. 0.,39); modified, 6 L. D.,
795.

Tucker v. Florida Ry. & Nav. Co. (19 L. D., 414);
overruled, 25 I.. D., 283.

Tupper v. Schwarz (2 L. D., 623); overruled, 6
L. D., 623.

Turner ¢. Lang (1 C: L. 0., 51); modified, 5 L. D.,
2506.

Turner v. Caltwught (17 L. D., 414); modified, 21
L. D., 40.

Tyler, Cha.rles (26 L. D., 699); ovelruled 35L.D.,
411, -

279); reversed on

Ulin ». Colby (24 L. D., 311); overruled, 35 L. D,
549. :
Union Pacific R. R. Co. (33 L. D., 89); recalled, 33
L. D., 528.
~ United States ». Bush (13 L. D 529); overruled,
18 L. D., 441.
United States ». Dana (18 L. D., 161); modxﬁed, 28

L. D., 45.
Vine, James (14 L. D., 527); modified, 14 L. D, 622.

Walker v. Prosser (17 L. D., 85); reversed on re-
view, 18 L. D., 425.
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DECISIONS

RELATING TO

THE PUBLIC LANDS.

RIGHT OF WAY—PASTURE RESERVE NO. 1—ACT OF MARCH 3, 1875,

LawTon, TEXAS ANp NorreEwesterxy R. R. Co.

Lands in. Pasture Reserve No. 1, in the former Kiowa, Comanche and Apache
Indian reservations, opened to entry by proclamation of September 19, 1906,
in accordance with the provisions of the act of June 5, 1906, are not public
lands of the United States within the meaning of the act of March 3, 1875,

. granting a right of way “through the public lands of the United States,”
and are therefore not subject to the operation of that act. .

- Acting Secretary Woodruff to the Commissioner of the General Lamd :
(8. V. P) _ Office, July 1, 1907, _ (F. W. C)

The Department has considered the appeal by the Lawton Texas
and Northwestern Railroad Company from your office decmlon of
January 23, 1907, refusing to submit for departmental approval
" three separate maps of definite location, filed by said company; also
three several plats showing station grounds selected adjacent to the
line of road shown upon said maps, application for the approval of
which was made under the provisions of the act of March 8, 1875 (18
Stat., 482), for the reason that the lands affected by the proposed
right of way are within the limits of Grazing Reserve No. 1, in the
former Kiowa, Comanche and Apache Indian reservations, and are
therefore not public lands of the United States subject to the pro-
visions of the act under which the approval is sought,

The act of March 3, 1875, grants a right of way “through the
~public lands of the Umted States,” “and by public lands, as it has
long been settled, is meant such land as is open to sale or other dispo-
sition under general laws.” (Bardon v. Northern Pacific’ Railroad
Co. (145 U. S., 535). With respect to the lands in Pasture Reserve
No. 1, the same have, in accordance with the provisions of the act of
" June 5, 1906 (34 Stat., 213), and the President’s proclamation dated
September 19, 1906 [35 L. D, 238], been dlspoqed Of at an average.

10766—v0L 36—07 M——1+ - ) : ’ 1
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price of about $10 per acre, and by the provisions of the act of June

5, 1906, moneys arising from the sales of these lands are to be paid
mto the Treasury of the United States and placed to the credit of said
tribe of Indians.

The effect of this legislation is clearly to appropriate these lands
to be disposed of in the particular manner indicated, for the benefit
of the Indians. Lands having such a status are clearly not public
‘lands of the United States within the definition given to such term
by the supreme court. It follows as a consequence, that no error was
committed on the part of your office in holding that these lands are |
not subject to the operation of the act of March 3, 1875.

- The appeal, however, further contends that as this company has
been shown to be duly quahﬁed to receive the grant made by the act
of March 3, 1875, the approval of its application by the Secretary of
the Interlor is but formal; in other words, that the duty to be per-
formed by the Secretary of the Interior under this act is but min-
isterial, and in this connection the decision of the supreme court in
case of Noble ». Union River Logging Co. (147 U. S.,165), is referred
to. An examination of that case, however, clearly shows that the act
of the Secretary of the Interior in giving approval to the map of
location filed by the Union River Logging Company wds treated as
a proceeding of a judicial nature and likened to the issue of a patent
under the homestead or other public land laws. The lands in ques-
- tion not being public lands within the meaning of the act of 1875, the-
Secretary of the Interior is without authority: to approve a map of
location across the same, and having determined that the lands are
not public lands he has not only the authority, but it is his duty, to
refuse to give his approval to a map of location filed under said act.

After a most careful consideration of the matter the Department
must refuse to give approval to the maps under consideration.

I °

Norraery Paciric Ry. Co. ». PEONE ET AL.

Motion for review of departmental decision of December 31, 1906,
35 L. D., 359, denied by ‘Acting Secretary Woodruff, July 2, 1907.

ADDITIONAL HOMESTEAD EN’I‘RY—-KINI{AID ACT-ACT OF MARCH
» 1907,

R_ANEY v. BUurNETT.

The act of March 2, 1907, amended the act of April 28, 1904, to permit persons
who made entry between April 28, and June 28, 1904, to make additional
entry - in the same manner as those who made entry prior to April 28,
“subject to existing rights;” and where an additional entry under section
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2 of the act of April 28, based upon an original entry made between the

dates mentioned in the amendatory act, was prior to the date of that act

‘held for cancellation, upon contest, on the sole ground that it was invalid

because based upon an original entry made subsequently to the passage of

the act of April 28, the additional entry will be held ‘intact, the invalidity

being cured by the amendatory act and the rights of the entryman being
- . superior to those of the contestant. -

Acting Secretary Woodruff to the Commissioner of the General Land
(S.V.P.). Office, July 2, 1907. - (E.O0.P)

James Burnett has appealed to the Department from your office
decision of December 5, 1906, holding for cancellation his homestead
“entry, made June 29, 1904, under the provisions of section 2 of the
~ act of April 28,1904 (33 Stat., 547), for the E. 3+ NE. 1, NW. 1 NE. 1,
NE. 1 NW. §, W. 1 NW. £, W. { SW. 4, SE. + SW. 1, SW. 1 SE. 1,
E. § SE. £, Sec. 28, T. 12 N., R. 3¢ W., North Platte land distriet,
Nebraska, upon contest instituted by Dee Raney. ,

The contest involved also the original entry of Burnett, made May
23, 1904, for the SW. { NE. 4, SE. { NW. 1, NE. } SW. 1, NW. }
SE. 1, of said Sec. 12, these tracts, together with those embraced in
his second entry, being the whole of the section. The right of Bur-
nett to retain the tracts last described has been finally settled favor-
ably to him, and the only question presented by the present appeal

~concerns his entry under section 2 of the act of April 28, 1904, supra.
All the charges made the basis of contest have been determined ex-
cept the one respecting the invalidity of said entry.-

Your office held the same for cancellation because allowed without
authority of law, the original entry of Burnett, upon which the right
to make such second entry depended, having been made after the
passage of the act heretofore mentioned. That the entry was erro-
neously allowed is practically conceded by counsel for the claimant. ‘
That such is the case is settled by numerous decisions of the Depart-
ment. Robert Knoetzl (84 L. D., 184) ; David H. Briggs (ib., 60);
Circular of April 10, 1906 (ib., 546).

Since the rendition of your said decision Congress passed an act
(March 2, 1907—34 Stat., 1224) permitting those persons who made
entries between April 28 and June 28, 1904, to make additional
entries in the same manner as those who made entry prior to April
28, 1904, “ subject to all existing rights.” The second entry of Bur-
nett falls clearly within the provisions of this act and unless Raney,
by virtue of his contest, initiated such a right as it was the intention -
of the act of March 2, 1907, supra, to preserve, his contest must be
dismissed. In the -opinion of the Department the act in question
contemplated no more than the preservation of existing rights ”
to enter the land, which the persons intended to be benefited could
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not enter until relieved of the disqualification resulting from a
former entry. The statute is a remedial one, and should be liberally
construed. - After its passage no person other than an actual settler - -
or prior applicant possessed any existing right of entry. Neither is
the right of a contestant superior to the claim of a record entryman
whose entry, previously invalid, is validated by the statute. On the
contrary, the equities of the claimant are superior to those of a con-
testant who seels a cancellation of the entry upon the sole ground of
such invalidity, and the authority of Congress to protect such claims
is unquestioned. As by said act the basis of the present contest has
- been destroyed, the other charges made not having been established,
the same will be dismissed and the entry of Burnett held intact.
'The decision appealed from is, for the reasons herein stated,
reversed. ' '

DUNCAN ». ARCHAMBATLI.

Motion for review of departmental decision of Aprl’ 11, 1907, 35
L. D., 498, denied by Acting Secretary Woodruff, July 2, 1907,

¥FINAL CER’I‘IFICATE—"ALI]f)ITl'—PROGEEDINGS BY GOVERNMENT.
-SaMUEL H. SHANNON.

A final certificate is without validity if it be determined by the land department,
as the result of proceedings instituted prior to the expiration of two years
from issuance thereof, that the person to whom it issued had not, at the
date of final proof, earned title to the land by full compliance with all legal
requirements; and nothing done after final proof can be accepted as curing
such default; nor does the death of the person to whom the certificate issued -
in any wise. affect the right of the land deépartment to investigate the valid-
ity of the entry and cancel the same if found to be invalid.

Acting Secretary Woodruff to the Commissioner of the General Land
(S.V.P). Office, July 2, 1907. (E. P)

December 3, 1901, Samuel H. Shannon made homestead entry of
"the NE. % of section 26, T. 105 N., R. 73 W., Chamberlain land dis-
trict, South Dakota, and on November 4, 1904, submitted commuta-
tion proof thereon upon which final certificate issued the same day.
December 19, 1904, a special agent of your office reported that from
December, 1901, to May, 1904, claimant never resided or or slept a
single night on the land, although working about twenty rods from
his house from December, 1901, to April, 19033 that he resided on
the land from May 9, 1904, to July 14, 1904; that he then went ‘west
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and did not again go to the land until he made proof November 4,
1904; that no use was ever made of the land for agmcultural or
grazing purposes. .

By letter of February 4, 1905, your office suspended the entry and
directed that notice of the charges contained in the report of the
special agent be served upon the entryman.

It'appears that the entryman died on or about June 17, 1905 before, :
‘notice of sdid charges could be served upon him, but that the notice
was served upon the entryman’s heirs, and also upon one D. H. Henry,
described as mortgagee.

May 19, 1905, Henry filed in the local office an afﬁdawt executed
by hlmself ullegmor that on November 4, 1604, he, as president of
the Bank of Chamberlain, loaned to the entryman the sum. of $350,
as security for the payment of which the entryman executed to the
bank a mortgage upon the tract in question; that the loan was made
in good faith, the affiant believing the entryman to have complied
in all respects with the requirements of the homestead law; that the
entryman had no resources except the land, and that the said sum

~of $3850 is wholly unpaid. Affiant therefore asked that a hearing
be had on the charges, and that he be afforded an opportunity to
introduce testimony in support of the entryman’s final proof.

November 1, 1906, there was filed in the local office what purports
to be supplemental proof on behalf of the heirs of the entryman,
the so-called supplemental proof consisting of a corroborated affi-
davit executed October 24, 1906, by Missouri King, who alleges that
the entryman died June 17 1905, unmarried and without issue, leav-
ing as his sole heirs the. afﬁant (hIS sister), and two brothers, Wil-
Ham and Robert Shannon; that the entryman has never sold or
alienated the land, but that on November 4, 1904, he mortgaged the
same to the Bank of Chamberlain to secure the payment of a note
for the sum of $350 held by said bank; that the affiant lives with her
husband on the land adjoining the tract in question; that at all times
since the entryman’s death the-affiant, as one of the heirs of the entry-
man, has had possession and full control of the land, and has each
year thereafter used and utilized the same for the grazing of stock
and for the cutting of hay thereon, it being better adapted for graz-
ing and hay purposes than for tillage; that affiant has about sixty-
five acres of the land fenced; that the said heirs of the entryman
are citizens of the United States
. By decision of February 11, 1907, adhered to on motion for review
April 15, 1907, your office rejected the so-called supplemental proof
submitted on behalf of the heirs and directed the local officers to fix
& day for a hearing on the. charges preferred by the special -agent,
and give due notice thereof to the heirs and the Bank of Chamber-

A

'
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lain. It was added, however, that should the parties in interest file
written consent on the part of the heirs that the final proof submitted
by the entryman be rejected and the final certificate issued to him he
canceled, such action would be taken and the original entry held
intact, with permission to the heirs to submit new proof in the regular
way, showing compliance on their own part with the requirements of
the law. )

" From these decisions the heirs and mortgagee have filed a joint -
appeal, wherein it is urged that, the entryman being dead, a cancella-
tion of the final certiﬁcate will result in the mortgagee losing its
security for the money loaned by it to the entryman, even should the
original entry be held intact and the heirs submit new and satis-
factory proof. It is therefore contended that, for the protection of
the mortgagee, the final certificate should be held intact on the
informal showing already made by the heirs, and patent issued
thereon, irrespective of the truth or falsity of the charges preferred
by the spe01al agent.

This contention eannot be sustamed “A final certificate is without
any validity if, upon proceedings instituted against it within two
years after the date of its issuance, it be determined by the land
department that the person to whom it issued had not, at the date
of final proof, earned title to the land by full compliance with all
legal requirements. Nothing done after final proof can be accepted
as curing such a default. Hence upon its being charged in due time,
and properely shown, that a person to whom a final certificate issued
had not so earned title, the final certificate must be canceled, regard-
less of what may have been doné upon the land after the submission
of final proof. And neither the death of any person, nor any other
cause, save failure to commence proceedings in due time, can affect
the right of the land department to investigate a final entry, and,
upon its being determined by it, after notice to all parties entitled
thereto, and an opportunity to be heard afforded them, that the cer-
tificate issued on the final entry is from any .cause invalid, to cancel
the same. Your office therefore correctly held that a hearing should
be had upon the charges preferred by the special agent against this
final entry.

Irrespective, however, of any actmn the heirs may desire to take,
the mortgagee should be afforded an opportunity to show, if it can,

' that the entryman had earned title to the land at the time his final
proof wag submitted. With this modlﬁeatlon the decisions appealed
from are affirmed.
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BrrrieeEreNT AND OtEHER Lope MiNiNe¢ CLATMS.

Motion for review of departmental decision of J uly 16, 1906, 35
L. D., 22, denied by Acting Secretary Woodruff, July 9, 1907.

INDIAN LANDS—RAILROAD GRANT—INDEMNITY SELECTION.

Brapbrey ». NortaErNy Paciric Ry. Co.

Lands within that portion of the ceded Gros Ventre, Piegan, Blood, Blackfeet,
and_Rix_rer Crow Indian reservation established by executive order of April
13, 1875, and opened to entry by and in accordance with the provisions of
the act of May 1, 1888, are not subject to selection as indemnity by the
Northern Pacific Rallway Company.

Acting Searetary Woodruff to the Commissioner of the General Land
(8. V. P) Office, July 10, 1907. (G. B. &)

This is an appeal on behalf of Reuben Bradley from your office
decision of October 17, 1906, rejecting his application for transfer of
homestead right under the provisions of the act of February 24, 1905
(88 Stat., 813), for conflict with an indemnity selection of the North-
ern Pacific Railway Company as to the NW. } of the NE. 1 of Sec.
25, T. 25 N., R. 50 I., Miles City land district, Montana.

No question is made as to Bradley having a transfer right under
said statute, but the railway company’s selection of the tract in ques-
tion was seemingly regular and admittedly prior in time to Brad-
ley’s application therefor, and the only question presented by the
‘ appeal upon this record is, whether this land is subject to the com-
* pany’s selection, it being within the indemnity limits of the grant to
the company and free from other claims or rights.

The land lies within' that portion of the ceded Gros Ventres, Pie-
gan, Blood, Blackfoot, and River Crow Indian reservation, estab-
lished by executive order of April 13, 1875, and restored to the public
domain by the act of May 1, 1888 (25 Stat., 113, 183), and is “ to be
disposed of in the manner therein indicated.” See departmental let-
ter of instructions dated May 11, 1903 (L. & R. Misc. 485, pp. 825,
330).

Section 3 of the act of May 1, 1888, supra, is as follows:

That lands to which the right of the Indians is extinguished under the fore-
going agreement are a part of the public domain of the United States and are
open to the operation of the laws regulating homestead entry, except section
{wenty-three hundred and one of the Revised Statutes, and to entry under the
town site laws and the laws governing the disposal of coal lands, desert lands.

and mineral lands; but are not open. to entry under any other laws regulating
the sale or disposal of the public domain.



8 DECISIONS RELATING TO THE PUBLIC LANDS.

The Department is of opinion that this land is not subject to the
company’s selection. The statute above quoted is plain. The body
of lands of which the tract in question is a part and to which the,
statute relates is “ open to the operation of the laws regulating home-
stead entry . . . . and to entry under the town site laws and the laws
governing the" disposal of coal lands, desert lands, and mineral
lands.”

These modes of disposal thus specifically indicated were expressly
made, exclusive of any other manner of disposition. In other words,
these lands are appropliated'—that' is, set apart for disposition in a
particular manner, in pursuance of a defined policy. While such
appropriation does not place the lands beyond the power of other
disposition by Cengress, so long as the law remains wunaltered, it
controls the action of the Secretary of the Interior, under whose
direction the selection in question must be made. State of Utah (30
L. D., 301) ; Union Pacific Land Company (383 L. D., 487).

In the case of George I. Ramsey, decided by the Department
December 23, 1903 (L. & R. 500, p. 19), there was involved an appli-
cation to select under the act of June 4, 1897 (80 Stat., 86}, a tract
of land lying within the boundaries of this same ceded reservation.
In that case, considering section 8 of the act of May 1, 1888 (herein-
before quoted), it was said:

Congress thus specifically provided under what laws the lands should be
disposed of and in express words prohibited their disposal under any other.
Those modes are necessarily exclusive of any other mode of appropriation and
the subsequent act of 1897, applicable to the publie domain generally, did not
take away this inhibition or operate as to lands for disposal of which specific
provision had been so made. William C. Quinlan (30 L. D., 268); Joseph 8.
‘White (ib., 536) ; Webb McCaslin (31 L. D., 243).

There ig little force in the suggestion of your office, upon which
the decision appealed from apparently rests; that inasmuch as the
act making the grant to this company in terms commits the United
States to the extinguishment of the Indian title to lands within the
limits of the grant, therefore it was not the purpose of Congress in
extinguishing the Indian title to these lands to deny the company the
right fo select them in satisfaction of its grant. The obligation of
the government to preserve a railway right of selection in indemnity
lands would seem to be mote fanciful than real. But however this
may be, that Congress had the power to exclude the railway company
from participating in the benefits arising from the disposition of
these lands can not be successfully questloned That it has done so
may not be reasonably disputed.

The decision appealed from is reversed, and the case remanded for
proceedings not inconsistent herewith.
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MINING CLAIBI—EXPE’NDITURE—IMPROVDMENTS MADE PRIOR TO
. LOCATION.

Tover Nur No. 2 axp Oraer Lobe MINING Crarms.

Improvements made prior to the location of the mining claim or claims to
which their value is sought to be accredited are not available toward meet-
ing the requirements of the statute relative to expenditures.

Acting Secretary Woodruff to the Commissioner of the General Land
(S.V.P) Office; July 11, 1907. (E. )

By decision of June 18, 1906 (unreported), the Department
affirmed the action of your office, holding for cancellation, to the
extent of the Nevada, Main Point, Colorado and Utah locations,
mineral entry No. 586, made December 30, 1905, by the Crowned
IKing Mining Company, for the Tough Nut No. 2 and seven other
lode mining claims, survey No. 1777, situate in the Prescott land
district, Arizona. -The basis of said departmental action was that
certain buildings, a part of the value of which the claimant sought
to have accredited (presumably as common improvements for the
benefit of all the claims comprising the group) to the four claims
first above named, were not essentially mining improvements. and
were not shown to have been necessary to the development or opera-
tion of the group or to have been erected with that intent and purpose,
and hence did not appear to be such improvements as would entitle
the claimant to have any part of their value accredited to any of
the claims of the group; and that the improvements of a mining char-
acter upon the said four claims were not of sufficient value to satisfy
legal requirements.

The claimant has filed a motion for review of the decision of the
Department, and therewith a showing to the effect that at the time
the buildings in question were erected the claims were situated about -
fifty miles from a railroad and were remote’ from a center of trade
" or population, which facts rendered the erection of such buildings
necessary to the development of the claims; that the buildings were
intended when erected to facilitate the development, and have been
used exclusively for the benefit, of the claims. It is contended that
in view of this showing the proof should be accepted and the entry

passed to patent.

. It does not appear from the showmg made when these buildings -
were erected. However, an official map of the United States Geolog-
ical Survey, prepared from a survey made by it in the years 1900
and 1901, shows that at that time there was a railroad to Myer,
Arizona, a point shown on said map to be scarcely twenty miles by
wagon road, and about fourteen miles in a direct line, from the town
of Crown King, in the immediate vicinity of which this group of
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claims appears to be situated. Considering the fact thus disclosed
in connection with claimant’s showing that at the time the bulldlngs
were erected the claims were about ﬁfty miles from a railroad, it is
apparent that the buildings. were erected prior to the completion of
said survey in 1901. The Nevada, Main Point, Utah and Colorado
claims were not located until the year 1903. The buildings must
therefore have been erected more than a year prior to the time of
said locations. .Improvements made prior to the location of the
claim or claims to which their value is sought to be accredited are
not available toward meeting the requirements of the statute relative
to expenditures; and for this reason, without more being said, it
must be held that no part of the value of the buildings referred to can
be accredited to any of the four claims mentioned.

The decision of the Department is therefore adhered to and the
motion denied. ‘

SCRIP—LOCATION—LEGAL REPRESENTATIVES.
Joun L. HorLcrorr.

In case the land departmenf is not entirely satisfied as to the legal ownership of
serip, it may require that location thereof shall be in the name of the con-
firmee, if living, or, it dead, in the name of his legal representatives, and
patent will issue accordingly, leaving it to the courts to determine who shall
take title thereunder.

Acting Secretary Woodruff to the Commissionér of the General Land
(8. V.P) - Office, July 12, 1907. - (E.F.B)

With your letter of April 18,1907, you transmittedsthe appeal of John
L. Holleroft from the decision of your office of November 23, 1906,
requiring him to amend his location of the SE. + NW..1, Sec. 2, SE. £
NE. £, Sec. 4, and NW. - NW. 4, Sec. 8 T. 2 N., R. 15 W., Little
Rock, Arkansas, made with certificate of location No. 232, issued
August 8, 1859, by the surveyor-general of Illinois and Missouri, to
“ Reges Loisel or his legal representatives,” so that said location may
appear in the name of the confirmee.

From the record before the Department it appears that the location
was made with the unsatisfied portion of scrip issued to “ Reges
Loisel or his legal representatives ” in satisfaction of the claim con-
firmed by the act of May 24, 1858 (11 Stat., 531).

There is with the record a certificate by the surveyor-general of
Tlinois and Missouri, dated August 29, 1859, setting forth the names
of the legal representatives of Reges Loisel and their respective inter-
ests in the claim, certifying as to their right to locate said certificate.

The attention of the Department is not called to any transfer or
assignment by either of said persons to the alleged successors in
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title under whom the locator claims, but it appears that R. C. Bas-
sett, on February 20, 1904, and J. E. Taylor, on February 22, 1904,
" executed severally an assignment of said “ certificate of location No.
282,” to Edwin W. Spalding, of Washington, D. C., who on March
17, 1904, assigned the same to A. J. Mercer, of Little Rock, Arkan-
sas; that the said Mercer commenced proceedings in the Chancery
Court of Pulaski County, Arkansas, as against said J. K. Taylor
and the unknown heirs of Regis Loisel to quiet title to said scrip
and obtained from the court a decree finding that by verbal agree-
ment the title to said scrip passed from the proper parties repre-
senting the heirs of Regis Loisel, deceased, and that the complainant
derived title from said Taylor and Bassett.

The Department is not entlrely satisfied as to the tltle of the
locator to this serip, but it is not necessary to discuss that question,
inasmuch as the rights of the true owners can be fully protected by
having the location made and the patent issued in the name of the
legal representatives 6f Regis Loisel.  If the court proceedings are
conclusive and have confirmed the title in the scrip to Mercer under
his assignment through Spalding from Bassett and Taylor, the title
issued under the location will inure to the transferee of Mercer.

Your decision is affirmed so far as it holds that the location made
with this serip and the patent to be issued thereon must be in the
name of “the legal representatives of Regls Loigel,” but under the
decision of the Department in the case of Lawrence W. Simpson on
review (35 L. D., 609), the land in question is not subject to location
with such serip and the location must therefore be cancelled.

SURVEYOR-GENERALS’ SCRIP—AUTHENTICATION—INNOCENT PUR-
’ CHASER.

InsTRUCTIONS. :

It is the province of the lémd department to determine whether assignments of
military bounty land warrants or surveyor-generals’ certificates or scrip
issued under the act of June 2, 1858, are sufficient, independently of the’
ddjudication of the courts, and where the validity of warrants or certificates
and the assignments thereof have been authenticated by the Commissioner
of the General Land Office, in the propelﬁéxercise of his jurisdiction and
authority, and have passed into the hands of innocent. purchasers upon the
faith of . such authentication, and are held or have been located by such
purchasers, the question as to the regularity of the assignments should not -
be re-opened.

Acting Secretary Woodruff to the Commissioner of the General Land
(8.V.P.) : Office, July 12, 1907. (E.F.B)

By letter of June 8, 1907, you call attention to locations made
with surveyor-generals’ scrip, issued under the act of June 2, 1858
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(11 Stat., 294). You state that you would proceed to investigate
-these. locations with a view to their cancellation if it be found that
the succession proceedings and sales under which the locations were
cbtained were fraudulent and illegal, were it not for the decision of
the Department of April 30, 1907, in the case of Herbert D. Stitt,
relative to the asswnment of bounty land warrants, in whlch it was
said:

It is the province of your office to determine whether the assignments ale
. sufficient independently of the adjudication of the courts. But in this case the

Judgment of your office has been exercised by your letter of September 1, 1903,
which .is practically a certificate of the validity of the assignment upon wihich
third parties have acted. It is not deemed advisable that the question as to
- the ‘re’gularity of the assignment of the warrant should be reopened after it
has been located by .a subsequent assignee and after the land has been pur-
chased upon the certificate issued upon that location.

This principle should-as a general rule be applied in all cases
whenever certificates or serip have been obtained and locations made -
therewith by bona fide purchasers upon the faith of the adjudication
and certification of your office as to the Vahchty of the scrip or cer-
tificate and the assignment thereof.

In disposing of these cases and in the application of the principles
announced in the cases cited in your letter, it is important to distin-
guish between void and voidable acts, and to discriminate between
purely administrative acts and acts that are judicial in their nature.
There is a wide distinction between the acts of public officials who -
transcend their power and authority and the erroneous acts of public
officials who misjudge as to such matters. In one case the acts are
not the acts of the government; in the other, they are.

The act of June 2, 1858 (11 Stat., 294), under which these certifi-
cates issued, imposés upon the Commissioner of the General Land
Office the duty of passing upon the validity of the scrip and to
authenticate the samé by certifying that it has been lawfully issued
and is receivable at any land office for the location of land subject
to private sale.

The act contemplated that the locatlon of the serip would be made
the action of the surveyor-general and to determine whether the cer-
tificate of location had been obtained according to the true intent and
meaning of the act, and to the orderly administration of the public
land system, and to avoid having lands withheld from entry by the
location of scrip that had not been properly obtained it was provided
by regulation that the duty imposed upon the Commissioner to review
the action of the surveyor-general and to determine whether the cer-
tificate of location was obtained aCCOIding to the true intent and
meaning of the act shall be performed prior to location. - (Circular
of August 26, 1872—Copp s Land Laws, Ed. 1875, 518, 516.)
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- The act of January 28, 1879 (20 Stat., 274), declared such scrip to
be. assignable by deed or instrument of writing “ according -to the
" form and pursuant to regulations prescribed by the Commissioner of

the General Land Office,” so as to vest the assignee with all the
rights of the original owners of the scrip, including the right to
locate the same. Pursuant to these provisions, regulations have been
provided under which any assignee may submit the scrip and assign-
ments to your office for determination and if the scrip be found free
from objections and the assignment sufficient in form, your office is
authorized and required to certify your approval of the same. ,

The duties thus devolved by law upon the surveyor-general and
the Commissioner are judicial, requiring the exercise of judgment
and discretion. While such judgments may be revised, vacated and

“otherwise controlled, so long as the Department retains jurisdiction
over the subject-matter, it should not as a general rule be exercised
to defeat the rights of innocent parties who have acted upon the faith
of your certificate that the scrip is free from objection and that the
assignments thereof are regular and in form, especially where no

- adverse claim is made and the rlght and interest of the Government
is not involved.

1f the court had no jurisdiction over the succession of the estates in.
the cases referred to in your letter, its judgment would be a mere

‘nullity and your office would not be bound to give it recegnition.

Likewise, acts of your office certifying as to the validity of serip and
the regularity of assignments thereof would also be null and void if
vou had no authority to act in the premises. No one is protected under
such dets. “A patent issued to a fictitious person is, in legal effect, no
more than a declaration that the government thereby conveys the
property to no one. There is in such case no room for the application
of the doctrine that a subsequent bona fide puxchaser is protected.”
.Moffat ». United States (112 U. S., 24, 31); Hyde ». Shine (199
U. S, 62.)

For the same reason, where a valid military bounty 1and warrant
has once been issued, the authority of the public officials. as to that
claim is exhausted, and a second warrant issued by them upon that
claim is null and void. Such cases “ are not to be regarded as the
merely erroneous acts of public officials who misjudge of matters that
are left by law within their power and discretion.” (Opinion, Attor-
ney-General Crittenden, 5 Op., 387, 889.)

The only authority to issue a duplicate warrant is given by sectlon
9441, Revised Statutes, in which case the duplicate takes the place of
the orig‘inal, which is thereafter deemed and held to be null and void,
as well as-any assignment thereof, and no patent shall issue on any
land located therewith, except upon due proof that the assignment
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was executed by the warrantee in good faith and for valuable consid-
eration. Revised Statutes, Sec. 2441; Andrew M Turner (34 L. D.,
606) ;. C. L. Hood (ib., 610).

There is a line of departmental decisions holding that whele two
warrants have been erroneously issued upon thé same claim there is no
authority to cancel either of them in the hands of an innocent assignee
for value, who has located them, and although one was obtamed by
fraud both must be respected.

In these cases the principle that the public have a right to rely upon
the rulings of your office as to the validity of a warrant and the regu-
larity of the assignment and to purchase such warrants with the
assurance that the title acquired by assignment is perfect, was mis-
applied for the reason that the claim of the soldier was satisfied by the
issuance of the first warrant and the Commissioner had no authority
to issue a second, his act in issuing the second was null and void.

This doctrine was denounced in the case of Andrew M. Turner
(84 L. D., 606), in which the cases of Andrew Anderson (1 L. D., 1)
and L. C Black (3 L. D., 101), which rested on the opinion of
Attorney-General Cushing (7 Op., 657), were overruled inadvert-
ently, because they were supposed to sustain that doctrine.

The opinion of Attorney-General Cushing, which was followed in
the cases of Anderson and Black, held that where a warrant issues
in the name of a deceased person without widow or heirs or to a
fictitious person, it is a mere nullity and may be rejected and can-
celled, but it also held that where an assignable warrant, valid on
its face, is issued to a person in esse, and has passed by lawful assign-
ment to a bona fide purchaser for value without notice, it ean not be
cancelled on the ground that the Commissioner issued it in misap-
prehension or on imperfect or false evidence.

There is no expression in this opinion or in the cases of Anderson
and Black in conflict with the doctrine announced in the opinion of
Attorney-General Crittenden, and no reason appears why they should
not still be followed as precedents.

In the-opinion of Attorney-General Cushing the distinction is
clearly drawn between acts where the Commissioner has transcended
his jurisdiction and power, and the erroneous acts of officials in mis-
judging as to matters and questions which they are authorized to
determine. -

The issnance of a second warrant or of a warrant Where there was
no one in whom the right and title could vest, or of a deed to a
fictitious person, are mere nullities and there is no room for the appli-
cation of the doctrine that an innocent purchaser is protected, but as
to the official acts of the Commissioner performed within the scope
of his authority, it was said: “ He adjudicates officially upon the
evidence before him, and decides according to the apparent truth of
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the case. His determination goes forth to the world, as the de-
liberate act of the United States. Innocent parties, knowing his
certificate to be the. official act of the government, proceed accord-
ingly.” (7 Op:, 663.)

Whether such warrants are or are not vahd and free from objec-
‘tion, and ‘whether the asmgnments thereof are regular in form, are
questions which your office is charged with the duty of determining.
If it appears from your certificate that you have examined into and

" ascertained the facts, which confer on the warrantee and his assignee
a right of property, an innocent holder of the warrant or one who
has located the same should as a general rule be protected, although
the warrant would not be recognized in the hands of the original
owner nor in the hands of any party who purchased with knowledge
of the erroneous character of the warrant, or whose contract of pur-
chase depended upon the acquisition of title or the completion of the
location by the original owner. “It is the examination of supposed
facts, and certificates thereon, made by the government—it is the
moral authority of the government, which gives currency to- the
impeached land warrants.” (Ib., 661.)

It does not appear from your letter that the certificate with which
the locations now pending in your office were made are void or that
they were improperly issued. If the indemnity is due, the rights of
the orovernment are not involved. The only question is as to the
ownershlp of the serip. :

In most of the similar cases that have come before the Department,
the record of the court proceedings is regular on its face, showing
authority of the court to act. The order of the court granting let-
ter of administration was a judicial determination of the existence
of the necessary facts to authorize the appointment. Whether such
administration could be committed to the person so appointed was a
matter to be considered by the court making the appointment. (Sim-
mons ». Saul, 138 U. S., 439.) While the jurisdiction of the court
may bhe inquil ed into, the purchaser at a sale under order of the pro-
bate court is not bound to look beyond the decree 1ecogn1z11w the
necessity. (Ibid, 448.)

In the case of J. G. Parker (35 L. D., 123) the Surveyor- -General
had issued certificates of location to Palker, who claimed the right
to such certificate by assignment from the purchaser at a judicial
sale of the right to indemnity for the unlocated claim of John -
Brenton. The succession of Brenton was opened in the probate
court of East Feliciana and the sale of said right was made by order
of the court under such proceedings. Your office refused to authenti-
cate the scrip and held the certificates for cancellation for the reason
that it appeared from an investigation had by your office that the
succession of Brenton had been previously opened and settled in the -



16 DECISIONS RELATING TO THE PUBLIC LANDS.

parish of West Feliciana and hence the probate court of East Felici-
ana had no jurisdiction over said estate. Its judgment and order
appointing said administrator and settling said estate was held to be
null and void and your decision was affirmed by the Department.
In that case there was no question as to the right of the representa-
tives of Brenton to indemnity. - The only question was whether it
was the duty of the Department to deliver the certificate to Parker,
who purchased with the knowledge that his delivery of the scrip
- depended upon the determination of your office as to his right to the
same.
In distinguishing this case from the case of Slmmons v. Saul, supro,
it was said (page 131)—
" The question as to how far the judgment of a brobate court of the State of
Louisiana would be conclusive and binding upon other tribunals, and under
what circumstances and how it may be attacked, also came before the court in
Simmons ». Saul (138 U. 8., 439), and before the Department in the case of
Narcisse Carriere (17 L. D., 7.‘_3). In both cases the jurisdiction of the court
that rendered the judgment was clearly shown and decisions were rendered
accordingly, b_ut, the rule laid down in Thompson ». Whitman, that inquiry may
be made as to the facts necessary to confer jurisdiction, and that extrinsie evi-

dence 1may be admitted to contradict the record as to the jurisdictional facts
asserted therein, was adhered to and distinctly announced.

In the case of Carriere (17 L. D., 73) the Department did not con-
sider it necessary to determine in what circumstances it. would. be
justified in rhaking inquiry into the juricdiction of the court in such
cases, it being sufﬁment‘ly shown that the court had jurisdiction in
that partlcular case.

In the letter of your office of March 12, 1904, submitting for
approval a modification of the practice of the surveyor-general’s office
in endorsing upon certificates of location that the person named
therein is the legal representative of the confirmee and entitled to
assign or locate the scrip, it was said:

‘While there can be no question that the sales made by the administrators in
very many instances were illegal and indeed actually fraudulent, it is equally
true that the persons who bought the scrip for the purpose of making locations
therewith, did so in good faith and very probably on account of the confidence
they had in the certificate of the United States Surveyor-General endorsed on
the back of the scrip to the effect that a certain party, therein named, was the
legal representative of the confirmee and as such entitled to sell the scrip.

Under these circumstances and in view of the decision of the Department in
the case of L. C..Black (3 L. D., 101), I am of the opinion that where any scrip
which has been endorsed by the Surveyor-General has fallen into the hands of
innocent purchasers, this office should accept the assxgnment or sale as valid and
allow the purchaser to locate the certificate.

The Department affirmed your direction to the surveyor-general to

also endorse upon the certificate that no assignment of the same by
an administrator or executor would be recognized unless there is
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. filed it your office a certified copy of the order of the court having
jurisdiction of the estate authorizing the sale and a certified copy
of the act of sale showing that it was made in accordance with the
laws of the State.

In approving your recommendation, the Department in its letter
of March 25, 1904, said: -

As to certificates heretofore issued, upon which the Surveyor-General has
placed his endorsement as to thé authority of a certain person named therein
to make the assignment, and to locate the certificate, such assignment will be
recognized by the Department and the right of the assignee to locate the scrip
will be protected, unless in a particular case é\rideqce should bhe presented to
your office showing that such assignee or locator is not a bone fide purchaser or
owner of the scrip. .

From the foregomcr it will be seen that the rule applied in the
Herbert D. Stitt case is not a novel doctrine in the administration of
the public-land system, but has always prevailed whenever it has
been necessary to protect the right of innocent third parties who have
acquired a property right upon the faith of the official act of the
government as expressed by your certificate, especmlly with reference
to the class of cases referred to in your letter.

It is apparent that no general instruction can be given to govern
the disposition of the entire class of cases as a whole. You should
take up each particular case and determine it by the rules announced
by the Department which have heretofore governed your office in .
similar cases. The regulations and decisions of the Department,
all of which are consistent and not in conflict, furnlsh all the instrue-
tions required.

It is not intended to hold that your office is without authority to
suspend action in any particular case for the purpose of making
further investigition as to-the validity of the scrip or the sufficiency
of the title of the person to whom the certificate was issued, and
where the scrip has not been authenticated you should employ every
means to satisfy your office as to the regularity of the proceedings,
both as to the right to indemnity and the title of the person applying
for the same, but where the proceedings are regular upon their face
and the certificate has been authenticated and is found in the hands:
of innocent third parties or has been located by such holders, there
is no valid reason why the government should further suspend
action upon such cases, s1mply because of the suspicion that the true
‘owners may not be receiving the benefits granted by the act.

The material questlon to determine in each case is whether the
assignee or locator is a bona fide purchaser or owner of the serip.
If you have any substantial reason for believing otherw1se in any
case it should be investigated.

10766—voL 36—07 M——2
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While it is the duty of the government to see that this scrip is
delivered to the true owner, as far as it is able to ascertain such
ownership, and should cause investigation to be made whenever-a .
claim of ownership adversely to the assignee is made, it can not
afford -to litigate in the courts as to the ownership of the certificate
where no adverse claim is asserted.

The question as to the freedom of the judgment of probate courts
in Louisiana from collateral attack was considered by the Circuit
Court of Appeals in the cases of Garrett ef al. v. Boeing (68 TFed.
Rep., 51) ; Hodge ». Palms (Ib., 61); Fletcher ». McArthur (Ib.,
65), and McCants ». Peninsular Land Co. (Ib., 66).

Your attention is called to the decision of the Department of Jan-
uary 81, 1907, in the case of Lawrence W. Simpson (35 L. D., 399), .
holding that there is no authority for the allowance of locations with
this scrip on land not subject to private cash entry. Where land is
not subject to entry, the location is absolutely void and, as with all
other void acts, there is no room for the application of the doctrine
that an innocent purchaser is protected. If the location is void,
it is the duty of the Department to'so declare it, as long as it retains
jurisdiction over the subject matter.

TIMBER AND STONE ACT—LANDS WITHDRAWN UNDER RECLAMATIOIN.
ACT—CONFIRMATION.

Cuarres O. DeLaxo.

No such vested right is acquired by an application to purchase lands under the
timber and stone act, prior to making final proof and payment, as will pre-
vent withdrawal thereof under the provisions of the act of June 17, 1902,
and an entry erroneously allowed upon final proof and payment made
subsequently to such withdrawal confers no rights upon the entryman and
is not susceptible of confirmation under the provisions of sectlon 7 of the act
of March 3, 1891.

- Acting Secretary Woodruff to the Commissioner of the General Land
(S V.P) : Office, July 16, 1907 (E. J.H.)

May 2, 1904, Charles O: Deland filed his sworn statement for lots
1,2,8 and SE. 1 of NE. 1 and NE. of SE. 1 of Sec. 11, T. 37 S., R. 13
E Lakev1ew, Oregon, land dlstrl_ct under the tlmber and stone act
of J une 3, 1878 (20 Stat., 89), and on October 5, 1904, he submitted.
proof thereon and final certlﬁcate was issued to hlm therefor.

November 12, 1906, your office decision held that said entry was
erroneously allowed for the reason that the lands were, on August
10, 1904, withdrawn from entry under the first form of withdrawal,
for the Klamath irrigation project, under the act of June 17, 1902
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(32 Stat., 388). The entry was, upon the authority of the case of
Board of Control, etc v.: Torrence (32 L. D., 472), held for can-
cellation.

It was also held in said dec131on that Whlle the -entry was over
two years old, it was not confirmed by section 7, act of March 3, 1891
(26 Stat., 1095), for the reason that the same was void from the
becrmmng The cases of Mee ». Hughart (13 L. D., 484), and
United States . Smith (id., 583), were cited as authority for such
ruling. DeLand appealed therefrom to the Department.

February 1, 1907, counsel for the Weyerhaeuser Land Company
filed in your ofﬁce a deed, executed on August 14, 1906, by Charles
- 0. DeLand and wife, conveying the lands in controversy to said
company, which has been forwarded to.the Department. It is
alleged in the company’s brief accompanying said .deed that the
lands were purchased in good faith for a valuable consideration,
after a thorough examination of the papers relating to said timber
and stone entry, by reason of which said company was satisfied that
:the entry was regular and without fraud or collusion, and because
of the acceptance of final proof and the i issuance of final receipt by
the local officers.

The Department has repeatedly held that no such vested right is
acquired by an application to purchase lands under the t11nber and
stone:laws, prior to the making of final proof and payment, as will
deprive Congress of the power to make other disposition of said lands;
also that a withdrawal made by the Secretary of the Interior of lands
under the.provisions of the act of June 17, 1902, has the force of a
‘legislative withdrawal, and is effective as to all lands within the
‘designated limitsito which a right has not vested. Departmental
Instructions of January 18, 1904 (32 L. D., 887) ; Board of Control ».
"Torrence, supra. It is claimed by counsel for the transferees that
notice of the withdrawal of the lands should have been given Deland
by the local officers, and that by reason of their failure so to do, and
their acceptance of the final proof and payment of the land, and the
issuance of final receipt, the right of entry became vested in DeLand,
and dated back to the time of the filing of his sworn statement.

The lands were not, iowever, subject to éntry at the time DeLand
., was allowed to submit his proof and make payment therefor. The
“action of the local officers in recelvmg the same and issuing final
“receipt was erroneous, and did not give him any vested right to the
land, though not formally notified of the Wlthdrawal by the ]ocal
‘ ofﬁcers
.~ With reference to the claim of confirmation of the entry under the
proviso to section 7 of the act of March 3, 1891, it was held in the

case of Mee v, Hughart, supra, that *“ an entry that is a nullity under
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the law as it existed prior to the act of March 8, 1891, is not sus-
ceptible of confirmation under the provise to section 7 of said act.”
To the same effect, see the case of United States v. Smith, supra. In

the case of Mee v. Hughart, the claim was based on a soldiers’ addi-

tional homestead entry, made under a power of attorney given several
years before, and at the time of such entry the soldier was not living.

In that of United States ». Smith, the entry was made on lands not

sub]ect to entry.

It is also claimed on behalf of said transferees, that—
in neither one of these cases could the action or mistakes of the local officers
have been the ground for title in the hands of bona fide purchasers, for in both
cases were the entries void from the beginning, of Wthh a transferee could be
held bound to take notice. But not so in the case at bar where the original
. entryman entered land open't_o such entry and where his rights, or those of
his transferee, were never questioned until after two years from. the date of
issuance of final receipt.

This claim, however, is not sound. There is in fact no such dis-
tinction between the case at bar and those cited. In the case at bar
DeLand had no entry of the land at the time of its withdrawal on
August 10, 1904, and his entry therefor, erroneously allowed subse-
quently to the withdrawal, was void,-and the transferees were bound
to take notice thereof. Said entry is not therefore confirmed under
the act of March 3, 1891. v

Your office decision is affirmed.

Davip K. Eaons.

Motion for review of departmental decision of June 17, 1907 , 35
L. D., 599. denied by Acting Secretary Woodruff, July 17, 1907.

STATE SELECTION—APPLICATION FOR SURVEY—NOTICE—ACT OF
AUGUST 18, 1894.

WirLiams v. State or IpaHo.

The filing on behalf of a State of an application for the survey of lands under
the act of August 18, 1894, and the publication of notice thereof as pro-
vided by the act, oper'ate as a withdrawal thereof, notwithstarding no
formal notice of withdrawal was given the loecal officers. '

A‘ctz'ng Secretary Woodruff to the Commissioner of the General Land
(8.V.P) Office, July 17, 1907. (F. W. C.)

The Department hag considered the appeal of J. Emerson Williams
from your office decision of June 16, 1906, holding for cancellation
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his homestead entry covering the W. 3 SW. 1 of Sec. 15, and E. } SE.
3, Sec. 16, T. 44 N, R. 8 E., B. M., Coeur d’Alene land district,
Idaho, for conflict with selection made of said land by the State as
school indemnity within the period of preference right granted the
‘State by the act of August 18, 1894 (26 Stat., 372, 394). :

In this case the governor made apphcatlon for the survey of this
township July 5, 1901, and publication thereof was made in the
““Tdaho State Trlbune,” of Wallace, Idaho, for six weeks, commenc-
ing July 10, 1901, and continuing up to and including August 14,
1901.

- Williams alleges settlement on this land April 1, 1902, subsequently
to the filing of the governor’s application for the survey of the town- -
ship. Williams made entry July 17, 1905, the day the plat of the
township was officially filed.

The State’s list of indemnity selections was filed Wlthm the 60
days following the filing of the township plat of survey, so that the
only question presented by this record is: Were the lands withdrawn
under the act of 1894 upon the governor’s application? Your office
decision finds that the State had complied with all the conditions
of the act of 1894, but a formal notice of the withdrawal was not
forwarded by your office to the local officers. This is presumably
due to the fact that at the time of the filing of the governor’s appli-
cation, which covered more than 18 townships, an inquiry was insti-
tuted on the part of your office to ascertain whether the withdrawals
theretofore made under the statute were not sufficient to satisfy the
several grants to the State. Response was made thereto on behalf of
the State, which was considered satisfactory because many other
applications have since been filed and notice of withdrawals issued
thereon by your office. ‘

In the case of Stephen A. Thorpe ef al. v. State of Idaho, a some-
what similar question was presented.  In that case an application
for survey had been filed in 1899, upon which your office issued a
notice of withdrawal to the local officers, but the State never entitled
itself to the withdrawal upon said application because no publication
was made thereon as required by the statute. The notice of with-
drawal stood unrevoked, and at a later date a second application for
survey of the same township was filed, due publication being made,
but no formal notice of the Wlthdrawal upon the second application
was given the local officers.” In disposing of that case it was stated
in a decision rendered June 27, 1907 (35 L. D., 640), that—

If the State had fully performed the conditions upon which a reservation
was directed by the st;ltute, the mere failure on the part of your office to give
proper notice to the local officers or the miscarriage of said notice, in the event

it was directed to your office, should not prejudice the rights of the State:
The law. prescribes the publication for the purpose of giving information to
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the public of each application for survey, and the direction with respect to the
notice to be given the local officers, while it would serve, in a measure, the
same purpose, was primarily intended for information to the local officers that
their records might be properly noted.

Applying this holding to the case under consideration, it must be
held that a withdrawal attached upon the State’s application for the
survey of this township upon the filing of the application by the gov-
ernor, and as a consequence all subsequent settlements were subject
to the superior claim of the State, if proper selection was filed within
the period of preferential right granted by the act of 1894.

The State’s applieation appears to be a proper one and upon its’
final acceptance by your office, Williams’s entry will be canceled. The
State’s claim to the tract in section 16 is on account of its grant in
place and not dependent upon a selection. Under the act of Febru-
ary 28, 1891 (26 Stat., 796), settlements made upon sections 16 and
36 prior to survey in the field are protected, but this application was
made for the survey of this township under the act of 1894. In view
of the decision in the case of Ensign ». State of Montana (34 L. D.,
433), such settlements only are protected as were made prior to the
withdrawal upon the governor’s application for the survey of the
township. This is in lieu of the decision of June 27th, last, not pro-
mulgated, which is hereby recalled and vacated.

DrLrace v. LARRIN. .

Motion for review of departmental decision of January 17, 1907,
35 L. D., 878, denied by Acting Secretary Woodruff, July 20, 1907.

CALIFORNiA SCHOOL _LAND—)ACT OF MARCH 1, 1877.
WHITE v: SWISHER.

An indemnity selection by the State of California, approved prior to the act
of March 1, 1887, in lieu of lands in a school section supposed to be lost to

. the State by reason of being included in a Mexican grant, but subsequently
* upon final survey found not to be within the grant, was confirmed by section
2 of said act, and the base land thereupon became a part of the public lands
of the United States, subject to disposal as other public lands; but where
the base land is in possession of one claiming under a patent from the State,
such possession, although conferring no right as against the United States,
should, if bona fide and notorious, be recognized as reasonable ground for
according the claimant priority of right to secure title under the public
land laws, if qualified, or for affording the State an opportuhity to make
good the title purported to have been conveyed by it, by assigning a proper
and sufficient basis.and making selection of the land under its school grant.
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Acting Secretary Woodruff to the Commissioner of the General Land
(S.V.P) : Office, July 28,1907. (E.F.B.)

This case, which comes before the Department upon the cross
appeals .of Edward F. O. Swisher and William D. White from the
decision of your office of March 13, 1907, involves the right to the
N. § of the SW. £, Sec. 86, T. 13 8., R. 1 W., Los Angeles, California,
embraced in the homestead entry of Edward F. O. Swisher, to- which
an’ adverse claim is asserted by William D. White under a title
emanating from the State of California.

Swisher made homestead entry of said tract and the S. § of the
NW. £ of said section 86 on August 5, 1905. He appeals from your
demsmn so far as it holds for cancellatlon that part of his homestead
entry described as the N. £ of the SW. } of said section, subject to
the right of White to make entry of the same. White appeals from
your decision so far as it holds that the cancellation of the entry of
Swisher as to the tract in controversy is subject to the condition that
he, White, make homestead entry of the tract. His contention is that
his title, acquired through mesne conveyances from the State, must
be recognized as valid, and. that title to the land can not be acquired
under the public-land laws, as the land is not a part of the public
lands of the United States. )

The tract in controversy is part of an original school section which
was supposed- to be lost to the State by being included within the
lands of a Mexican grant. In 1868 the State of California selected
three hundred and twenty acres of other lands as indemnity for the
west half of said section 86, which was approved by the Secretary of
the Interior Janudry 20, 1870 and J anuary 24 thereafter the land
was certified to the State.

The plat of survey of the Mexican grant which was supposed to
embrace said section within its boundaries was surveyed March I,
1870, and the survey was approved by your office July 18, 1872.
From that survey it appears that no part of the west half of said
section 36 was within the limits of the grant.

Section 2 of the act of March 1, 1877 (19 Stat., 267), provides:

That where indemnity school selections have been made and certified to said
state, and said selection shall fail, by reason of the land in lieu of which they .
were taken not being included within such final survey of a Mexican grant, or
are otherwise defective or invalid, the same are hereby confirmed, and the
sixteenth or thirty-sixth section, in lieu of which the selection was made, shall,

upon being excluded from such final survey, be disposed of as other public .
lands of the United States.

“Under this provision of the statute the title of the State of Cali-
- fornia to the land selected and certified to it as indemnity for the
west half of said section 36, which was supposed to be lost, was
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confirmed; and the west half of the 36th section in lieu of which the
selection ‘was made, upon being excluded from the final survey of
the grant, became a part of the public lands of the Umted States,

“be disposed of as other public lands.”

Notw1thstand1ng such exchange of titles by operation of the
statute, the State of California, by a patent dated February 16,
11887, assumed to convey the N. 4 of the SW. 1 of said section 36,
as part of its school grant. White claims under that title.

The intent and purpose of the act of March 1, 1877, which act
was induced by the State, has been so clearly defined and indicated
by the Supreme Court of the United States, in Durand ». Martin
(120-TU. S., 866), and Mower ». Fletcher (116 U. S., 381), and by
the supreme court of California, and the decisions of the Depart-
ment, as to be no.longer a matter of controversy. Martin ». Durand
(63 Cal., 39) ; Hambleton ». Duhain (71 Cal., 136, 141) ; Daniels ».
Gualala Mill Co. (77 Cal., 800); D. C. Powell (6 L. D., 552);
Martin A. Baker (14 L. D., 252); State of California ». Nolan
(15 L. D., 477); State of California ». Herbert (Ib., 519); Noyo
Lumber Co. (19 L. D., 432).

The act operated by its own force not only to confirm all defective
and invalid selections, but also to reinvest in the United States the
title to the school section in place that had passed to the State prior
to the passage of the act and the- selection of indemnity in lieu
thereof.
~ In Durand ». Martin the court said that the language of the statute
was certainly broad enough to include every defective selection, “ and, -
in order that the United States may be protected from loss, it was
provided that, if the sixteenth or thirty-sixth. section, in lieu of
which the selection was made, should be found outside the Mexican
grant, the United States would accept that in lieu of the selected
land, and confirm the selection.” o '

The statute provided for the confirmation of three classes: (1)
Where the State was entitled to indemnity, but the selection was
defective in form; (2) where the original school sections were
actually 'in place, as in the case under consideration, and the State
was not entitled to indemnity on their account; and (3) where the
State was not entitled to indemnity becanseé.there never had been

" such a section 16 or 36, as was represented when the selection was

made and the official certificate given.

Referring to the effect of the statute upon the different classes of
" selections, the court said:
- As to the second, the selection was confirmed, and the United States took in
lieu of the selected land that which the state would have been entitled to but

for the indemnity it had claimed and got. In its effect this was an exchange of
lands ‘between the United States and the state.. . . ., If the state claimed and
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got indemnity when it ought to have taken the original school sections, the
United States took the school sections and relinguished their rights to the lands
which had been selected in lieu.

The general design of the act was to make good the selections
without loss to the United States, and to that end “no selection was
‘made good unless it had been certified, and not then unless the United
States got an equivalent either in land or in money.”  (Ibid., p. 375.)

In that case the controversy was as to the validity of the title of
the State to the indemnity section, but in California ». Nolan (15
L. D., 477), the question at issue was as to the title of the United
States to a section 36, for which indemnity had been certified, and
which was confirmed by the act of March 1, 1877.

The facts in that case were in all respects similar to the case at bar,
and the questions therein presented and passed upon were identical
with those at issue herein. . : :

As the act, in confirming the title in the State of California to the

“selected land at the same time reinvested the United States with the
title to the lands in lieu of which the selection was made, it follows
that the land in controversy is public land which, by the express
terms of the statute, is to “be disposed of as other public lands of

" the United States.” So that, whatever action the land department
may see proper to take with reference to the disposal of the land, or
whatever recognition it may give to the equities of any occupant of
said land by virtue of his continued possession under color of title,
it can only be disposed of under the general land laws, or under some
statute authorizing the disposal of it as public land, and no recogni-
tion or consideration can be given to the patent of the State as con-
veying any right or title therein. :

Tn this case it is evident that Swisher knew that he was intruding

- upon White’s possession, held under color of title, through mesne con-
veyances, from the State. While such possession confers no right as
against the United States, it should, if it is bona fide and notorious,
afford at least a reasonable ground for priority of right in securing.
title to the land as public land under some law authorizing its dis-
posal. To this end no reason is perceived why he may not, under the
principle announced in the case of Burtis ». Kansas (34 L. D., 304),
invoke the aid of the State, and why the State may not be given the
opportunity to select the tract as public land, if it can furnish a valid
and sufficient base; or why he may not, as allowed by your decision,
be given the opportunity of making entry of the land under the home-
stead law, if he is qualified to make entry under that law.

You will notify contestant, White, that he will be allowed sixty
days in which to perfect his right and title to the land in the manner
above indicated. In the meantime, the entry of Swisher will remain

_intact, subject to cancellation as to the tract in controversy upon the
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completion of the right of White to acqulre tltle to the land as public

land.
With this modlﬁcatlon, your decision is affirmed.

HOMESTEAD ENTRY—HEIRS OF SUCCESSFUL CONTESTANT—RESIDENCE.
Becxer v. BJERKE.

The heirs of a successful contestant against a homestead entry, who make entry
in the exercise of the preference right under the contest, stand in the place
of the deceased contestant, with the same rights and privileges and burdened
with the same duties and obligations relative to compliance with law in the
matters of residence and cultivation. ’ '

MePeek v. Sullivan et al., 25 L. D., 281, overruled.

Aeting J Secretam/ Woodruff to the Commissioner of the General '
(8.V.P) Land Office, July 23, 1907. (E. J.H.y

The land involved in this case is the SE. 1 of Sec. 33, T. 121 N.,
R. 59 W., Watertown, South Dakota, land district, and the same is
before the Department upon the appeal of J. P. Becker from your
office decision of February 8, 1907, dismissing his contest against
the homestead entry of Emil K B]erke, made for said land on June
11, 1908, as the heir of a successful contestant of a former entry,
who died pending said contest. »

The contest of Becker against the existing entry of Bjerke was.
filed February 13, 1906, alleging, substantially, that claimant had .
never resided upon or improved the land, but had wholly abandoned
the same.

As a result of the hearing had in the case the local officers found
that claimant had failed to construct a habitable house on the land
and maintain residence therein, which he was not excused from doing
by reason of having made the entry as the sole heir of his deceased
daughter, who was a successful contestant against a prior entry;
that he did not cultivate or improve the land, the only use made
thereof by him being for a pasture. It was accordingly recommended
that the entry be canceled, from which an appeal was taken.

As to the question of residence, your office decision found that
under departmental ruling in the case of McPeek ». Sullivan et al.
(25 L. D., 281), it was not necessary for claimant to reside on the
land, it havmg been held in said case, that—
under a homestead eniry made by the heirs of . successful contestant in

accordance with the act of July 26, 1892 (27 Stat., 270), actual residence on
the land is not required if cultivation thereof is shown for the required period.

Regarding the matter of cultivation; it was found that no portion
of thetract had been cultivated, but that the same was a part of an
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enclosed pasture of eight hundred to one thousand acres, belonging
to-claimant; that while it was conceded that the land as a whole
was best adapted for the ¢ mixed ’ purpose of raising grain and stock-
raising,” from the facts presented, it was, taken as a whole, “ chiefly
- valuable for grazing purposes,” and had been used as such.” It was
held that under the circumstances disclosed the requirements of the.
law had been substantially complied with by grazing the land and_
the contest was dismissed, from which the appeal under consideration
was taken. )

So far as the question of residence is concerned, it is not believed
that the law received a proper construction in the case above cited,
but rather the purpose of said act is better interpreted in the case
of Biggs ». Fisher (33 L. D., 465), where it was said, on page 468

- of the opinion:

It was the intention of Congress, as clearly appears from the langnage used
in the. act,-and from the proceedings had in Congress. with reference thereto,

- to place the heirs in the same position upon the successful termination of the
contest that the contestant himself would have occupied if-the contest had so
terminated in his lifetime, the only qualification required of the heirs being,
as expressly stated in the act, that they be citizens of the United States.

If the contestant had lived and made his entry under his preferred
right, he would have had to comply with the homestead law the same
-as other entrymen, and his heirs therefore under said act succeed to
his privilege, but burdened with the same obligations so far as com-
pliance with the law is concerned. The case of McPeek ». Sullivan
is accordingly overruled.

But if the heirs were excused from residence, under the rLu’chorlty
cited, yet it is not found by the Department that compliance with
the law in the matter of cultivation is shown. It appears from the
testimony that there is no tillage, well, or other improvements on the
land, except a fence built on one side to inclose it in a large pasture,
in which claimant keeps some two hundred head of animals, and no
effort has been made to cultivate or improve the same except that
claimant, 4t one time, built a small house thereon which was blown
-down and allowed to remain in that condition. The testimony as to
the character of the land is to some extent contradictory, but it is .
shown that the soil is good and that about sixty acres could be suc-
cessfully cropped if the stone were removed therefrom, and with-
out their removal crops could be raised in patches of probably not
to exceed an acre .each. There was no definite showing as to
the quantity of stone requiring such removal, or the cost thereof,
which it would seem to have been incumbent upon claimant to make,
in order to be excused from actual tillage of the land.

The testimony shows that the land is best adapted to the mixed
purpose of grain and stock-raising. Under such conditions it is
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not considered that proof of grazing should be accepted as the
equivalent of improvement and cultivation.

The decision of your office is accordingly reversed and the entry
held tor cancellation.

FOREST RESERVE—LIEU SELECTION—DESERT LAND ENTRY—CRE]jIT
FOR COMPLIANCE WITH LAW. #

Joux W. LesLiE.

The provision of the act of June 4, 1897, allowing credit upon the selected land
for compliance with law upon the land relinquished as base, is applicable
to desert-land entries.

Acting Secretary Woodruff to the Commissioner of the General
(S.V.P.) Land Office, July 23, 1907. (J.R. W)

John W. Leslie appealed from your decisions of November 14, 1906,
and February 11, 1907, rejecting his selection under the act of June -
4, 1897 (80 Stat., 86), for the N. § SE. 1, SW.  NE. {, SE. { NW. {,
Sec. 5, T. 14 N, R. 12 E., M. M,, in lieu of lots 1, 2, SW. { NE 4,
and SE. £ NW. 1, Sec. 6, T. 14 N, R. 11 E.,, M. M., in a forest
-reserve, Lewistown, Montana.

December 12, 1908, after submitting final proof upon the land last
above described, Leslie relinquished it to the United States and
selected the land here in question in lieu thereof. November 14,
1906, you accepted the final proof on the land rehnqulshed as base
for the selection here involved, but required him—
to show that he has a right to water sufficient to irrigate the land selected and
now embraced in D. L. E. 8070, and has placed ditches thereon and has reclaimed
the same as required by the desert land laws.

Teslie filed a motion for review, and February 11, 1907, you
“adhered to that decision, and held that:

As patent for the land embraced in his said entry No. 3070 cannot under
the desert land laws issue until it has been shown that the land has been
reclaimed as provided in said laws, the said requirements of November 14,
1906, can not be abrogated, and the motion for review is therefore denied.

This is an exchange under the act of June 4, 1897, based upon a
desert-land entry perfected on part of the entryman and unperfected
only on part of the United States in that the final proof submitted
had not been finally accepted by your office, nor patent issued. The
unperfected condition of the claim was due wholly to necessary time-
for administrative action. Patent was due him, equitable title was
complete, and had patent issued it would have relation to the date
of submission of final proof, when his compliance with the law was
complete. In such cases the act of 1897 provides for “ credit being
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given for the time spent on the relinquished claims,” which in spirit
and intent of Congress is that as to the new tract, so far as anything
required by the law has been done, all that has been done shall be
regarded as done upon the land taken in exchange. Otherwise
exchange could not be made and patent would first have to go out on
the original entry. This would tend to defeat the policy of the act
by which the United States was seeking to repossess itself of full title,
free of private right, to lands situate as the base tracts were at time
of this exchange.

While the words of the act crediting “time spent on the relin-
quished claim ” are not applicable to desert-land entries, yet the act
provides:

That in cases in which a tract covered by an unperfected claim . ... is
included within the limits of a public forest reservation, the settler or owner
thereof may if he desires to do so, relinquish the tract to the government and
may select in lieu thereof a tract of vvacant land open to settlement;

) and no charge shall be made in such cases for making the entry of record or
issuing the patent to cover the tract selected: Prowvided further, That in case
of unperfected claims the requirements of the laws respecting settlement, resi-

dence, improvement, and so forth are complied with on the new claims, credit
being allowed for the time spent on the relinquished claims.

The act is incapable of literal construction, for, under the home-
"stead or any other settlement act, there is always coupled with resi-
‘dence other requirements for cultivation, improvement, and the like.

If nothing is to be credited but the “time spent” (4. e. residence),
then, upon exchange of an unperfected homestead, the claimant
exchanging would have to cultivate and improve the land taken for
five years, as required on the original claim, being credited only with
“ time spent ” or period of actual residence. Such literal construe-.
tion—sticking merely én com‘we—would go far to defeat the object of
the act.

Congress recognlzed that the specific things mentioned did mnot
include all “the requirements of the laws respecting” unperfected
claims, for it added to “residence” and * improvement” the com-
prehensive term “ and so forth,” which is the same as saying all other
things required by law in the particular case of exchange of unper-
fected claims. The object was to eliminate private holchngs by
exchange for other lands and as one of the means to that end to
permit the holder of an unperfected claim to take in lieu of it other
land with credit as to such land for not only the time of residence,
but, also, improvement and cultivation in homestead cases and pay-
ment, reclamation, cultivation, or any other required thing that had
. been done on the relinquished claim—comprehended under the
general term “and so forth.” All that had been done on the relin-
quished land was, in view of the law, to be regarded as done on the
land for which it was e*{changed The Department so held in respect
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to settlement, improvement, residence, and cultivation in the case of
Frank F. McCain (34 L. D., 126). The same rule is applicable here,
as to reclamation, water 1"ight, and ditches, as is applicable to resi-
dence, settlement, cultivation and improvement in homestead cases.
Your decision is reversed. . » '

HOMESTEAD ENTRIES WITHIN FOREST RESERVES—ACT OF JUNE 11,
1906. )

RecuLaTions.

DEePARTMENT OF THE INTERIOR,
Generan Laxp OFI‘IOD,
Washmgton, D ., July 23, 1907.

Rucisters AND RECEIVERS,

» . United States Land Offices.
~ Sirs: Your attention-is called to the act of June 11 1906 (34 Stat.,
233),. copy of which is hereto attached as Appendlx A. This act
authorizes homestead entries for lands within National forests, and
you are instructed thereunder as follows:

1. Both surveyed and unsurveyed lands within Natlonal forests,
which are chiefly valuable for agriculture and not needed for public
use may, from time to time, be exammed classified, and listed under
the supervision of the Secretary of Agrlculture, and lists. thereof will
be filed by him with the Secretary of the Interior, who will then
declare the listed lands subject to settlement and entry.. -

9. Any person desiring to enter any unlisted lands of this character

‘should present an application for their examination, classification; -
and listing to “ The Forester, Washington, D. C.,” in the manner pre- -
scribed by regulations issued by the Agricultural Department. (-The
present regulations are attached as Appendix B.) '

8. When any lands have been declared subject to settlement andv_

entry under this act, a list of such lands, together with a copy of the
notice of restoration thereof to entry and authority for pubhcatlon of -
such notice, will be transmitted to the register and receiver for ‘the
district within which the lallcls are located. Upon receipt thereof the -
register will de51gnate a newspaper published within the county in
Wh1ch the land is situated and transmit to the publishers thereof the
letter of authority and copy of notice of restoration, said notice to be
published in the designated newspaper once each week for four suc-
cossive weeks. You will also post in your office a copy of said notice,
the same to remain posted for a period of sixty days immediately pre-
ceding the date when the lands are to be subject to entry. If mo
paper is published within the county, pubhcatlon should be made in a
newspaper published nearest the land,
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4. The cost of publishing the notice mentioned in the preceding
- paragraph will not be paid by the receiver, but the publisher’s
vouchers therefor, in duplicate, should be forwarded to the chief
clerk, Department of the Interior, Washington, D. C., by the pub-
lisher, accompanied by a duly executed proof of publication. The
register will require the publisher to promptly furnish him with
a copy of the issue of the paper in which such notice first appears,
will compare the published notice with that furnished by this office,
and in case of discrepancy or error cause the publisher to correct
the printed notice, and thereafter publish the corrected notice for the
full period of four weeks.

5. In addition to the publication and posting above provided for,
you.will, on the day the list is filed in your office, mail a copy of the
notice to any person known by you to be claiming a preferred right
of entry as a settler on any of the lands described therein, and also

“at the same time mail a copy of the notice to the person on whose
application the lands embraced in the list were examined and listed,
and advise each of them of his preferred right to make entry prior
to the expiration of sixty days from the date upon Whlch the list

is filed. 4

6. Any person qualified to make a homestead entry who, prior to
January 1, 1906, occupied and in good faith claimed any lands listed
under this act for agricultural purposes, and who has not abandoned
the same, and the person upon whose application such land was listed,
has, each in ‘the order named, the preferred right to enter the lands
so settled upon or listed at any time within sixty days from the filing
of the list in' your office. Should an application be made by such
settler during the sixty-day period you will, upon his showing by
affidavit the fact of such settlement and contlnued occupancy, allow
the entry. If an application is made during the same period by the
party upon whose request the lands were listed, you will retain said
application on file in your office until the e\plraleon of the sixty-day"
perlod or until an entry has been made by a claimant having the
superior preference right. If no application by a bona fide settler
prior to January 1, 1906, is filed within the sixty-day period, you will
allow the application of the party upon whose request the lands were
listed. If entry by a person claiming a settler’s preference right is
allowed, other applications should be rejected without waiting the

: explratlon of the preferred-right period. Of the applicants for list-
ing, only the one upon whose request a tract is listed secures any
preference right. Other applicants for the listing of the same tract
acquire no right by virtue of such applications.

7. The fact that a settler named in the preceding paragraph has
already exercised or lost his homestead right will not prevent him
from making entry of the lands settled upon if he is otherwise quali-
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fied to malke entry, but he can not obtain patent until he has complied
with all of the requirements of the homestead law as to residence and
cultivation, and paid $2.50 per acre for the land entered by him.

8. When an entry embraces unsurveyed lands, or embraces an
irregular fractional part of a subdivision of a surveyed section, the
entryman must cause such unsurveyed lands or such fractional parts
to be surveyed at his own expense by a reliable and competent sur-
veyor, to be designated by the United States surveyor-general, at some
time before he applies to make final proof; but when any platted sub-
division of a surveyed section is embraced in his entry he will not be
required to resurvey such technical legal subdivision.

9. Applications for survey must be made by the homestead claim-
ants or their duly authorized attorneys to the United States surveyor-
general of the State wherein the land is situated. The applications
must describe the claim to be surveyed by metes and bounds. following
the description contained in the listing and entry. The claimant may"
designate the surveyor he desires to do the work, who will, in the
absence of objection, be authorized so to do by the United States
surveyor-general. Surveys will be numbered by- the United States
surveyor-general consecutively when the orders for survey are issued,
beginning with No. 37, thus: “ . E. 8. No. —.” )

The surveys must be actually made on the ground by the surveyor
designated by the United States surveyor-general, must be in strict
conformity with or be embraced within the area described in the
listing and entry, and the field notes and preliminary plat promptly
returned to the surveyor-general. -

10. The corners of each claim must be numbered consecutively
beginning with No. 1; the corner and survey numbers must be neatly
chiseled or scribed on the side (facing the claim) of the stone, post,
or rock in place marking the corner. The corners may consist of a
stone not less than 24 inches long set 12 inches in the ground, a post
not less than 8 feet long by 4 inches square set 18 inches in the ground,
- or a rock in place. Corner No. 1 of each claim must be connected by

course and distance with an established corner of the public surveys,
or, if there be no corner within a reasonable distance, with a United
States location monument, which may be. established by the surveyor
at some prominent point in the vicinity, and may consist of a stone
not less than 30 by 20 by 6 inches set 15 inches in the ground or a
post 8 feet long 6 inches square set 3 feet in the ground. The letters
U. S. L. M. and number of the monument should be chiseled or cut
upon the side of the monument and a detailed description thereof fur-
nished the surveyor-general by the surveyor. Such bearings from -
the corners of the claims and U. S. L. monuments should be taken to
near-by prominent objects as will serve to identify the locus of the
_claim. Upon the return of the field notes of survey, which must be
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verified by the affidavit of the surveyor, executed before any officer
qualified to administer oaths and having a seal, and the preliminary
plat, the surveyor-general will cause same to be examined, and, if
found regular, approve the same and cause to be prepared three sets
of field notes and four plats of the claim, deliver to the claimant one
plat to be posted on the claim, transmit two plats and two sets of field
notes to the register and receiver of the local land office, one set to be
forwarded to this Office with the final proof of claimant and one plat
and field notes to be retained in the office of the surveyor-general.
Action upon applications for survey and upon the surveys when
returned must be promptly had: Surveys of homestead claims here-
tofore made may be accepted and approved by surveyors-general if in
substantial conformance to the requirements herein set forth.

11..The commutation provisions of the homestead laws do not
apply to entries made under this act, but all entrymen must make
-final proof of residence and cultivation within the time, in the man-
ner, and under the notice prescribed by the general provisions of the
homestead laws, except that all entrymen who are required by the

-preceding paragraph to have their lands, or any portion of them,

surveyed must within five years from the date of their settlement
present to the-register and receiver their application to make final
proof on all of the lands embraced in their entries, with a certified
copy of the plat and field notes of their survey attached thereto.

12. In all cases where a survey of any portion of the lands em-
braced in an entry made under this act is required the register will,
in addition to publishing and posting the usual final-proof n_oﬁices,
keep a copy of the final-proof notice with a copy of the field notes
and the plat of such survey attached posted in his office during the
period of publication, and the entryman must keep a copy of the
final-proof notice and a copy of the plat of his survey prominently
posted on the lands platted during the entire period of publication
of notice of intention to submit final proof, and at the same time his
final proof is offered he must file an affidavit showing the date on
which the copies of the notice and plat were posted on the land and
-that they. remained so posted during such period, giving dates.

13. This act does not apply to any.lands situated in the counties of
Inyo, Tulare, Kern, San Luis Obispo, Santa Barbara, Ventura, Los
Angeles, San Bernardino, Orange, Riverside, and San Diego, in the
State of California, and entries made for lands in the Black Hills
Forest Reserve can only be made under the terms and upon the condi-
tions prescribed in sections 8 and 4 of this act, as amended by the act
of February 8, 1907 (34 Stat., 883).

14. This act does not authorlze any settlements within f01est re-
serves except upon lands which have been listed, and then only in the
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manner mentioned abo—vé, and all persons who attempt to make any
unauthorized settlement within such' reserves will be conqldered tres-
passers and treated accordingly.
Very respectfully, Frep DeNNETT,
' Acting Oommissioner.
Approved, July 23, 1907:
. Guoree W. WOODRUFF,
Acting Secretary.

APPENDIX A.

AN ACT To provide for the entry of agricultural lands within forest reserves.

‘Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled, That the Secretary of Agriculture may in
his discretion, and he is hereby authorized, upon application or otherwise, to
examine and ascertain as fo the location and -extent of land within permanent
or temporary forest reserves, except the following counties in the State of
California, Inyo, Tulare, Kern, San Luis Obispo, Santa Barbara, Ventura, Los
Angeles, San Bernardino, Orange, Riverside, and San Diego; which are chiefly
valuable for agriculture, and which, in his opinion, may be occupied for agri-
cultural purposes without injury to the forest reserves, and which are not
needed for public purposes, and may list and describe thé same by metes and
bounds, or otherwise, and file the Msts and descriptions with the Secretary of
the Interior, Wlth the request that the said lands be opened to entry in -accord-
ance with the provisions of the homestead laws and this act,

Upon the filing of any such list or description the Secretary of the Interior
shall declare the said lands open to homestead settlement and entry in tracts
not exceeding one hundred and sixty acres in area and not exceeding one mile
in length, at the expiration of sixty days from the filing of the list in the land
office of the district within which the lands are located, during which period
the said list or description shall be prominently posted in the land office and
advertised for a period of not less than four weeks in one newspaper of gen-
eral circulation published in the county in which the lands are situated: Pro-
vided, That -any settler actually occupying and in good faith claimiﬁg such
lands for agricultural purposes prior to January first, nineteen hundred and
six, and who shall not have abandoned the same, and the person, if qualified
to make a homestead entry upon whose application the land proposed to be
entered was examined and listed, shall, each in the order named, have a pref-
erence right of settlement and entry: Provided further, That any entryman
desiring to obtain patent to any lands described by metes and bounds entered
by him under the provisions of this act shall, within five years of the date of
making settlement, file, with the required proof of residence and cultivation, a
plat and field notes of the lands entered, made by or under the direction of the
United “States surveyor-general, showing accurately the boundaries of such. ~
lands, which shall be distinctly marked by monuments on the ground, and by
posting a copy of such plat, together with a notice of the time and place of
offering proof, in a conspicuous place on the land embraced in such plat during
the period prescribed by law for the publication of his notice of intention to
offer proof, and that a copy of such plat and fleld notes shall also be kept
posted in the office of the register of the land office for the land district in
which such lands are situated for a like period; and further, that any agricul-
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tural lands within forest reserves may, at the discretion of the Secretary, be
-surveyed by metes and bounds, and that no lands entered under the provisions
of this Act shall be patented under the commutation provisions of the home-
stead laws, buf settlers, upon final proof, shall have credit for the period of
their actual residence upon the lands covered by their entries.

Sre. 2, That settlers upon lands chiefly valuable .for agriculture within forest
reserves on January first, nineteen hundred and six, who have already exercised
or lost their homestead privilege, but are otherwise competent to enter lands
under the homestead laws, are hereby granted an additional homestead right of
entry for the purposes of this act only, and such settlers must otherwise comply
with the provisions of the homestead law, and in _addition thereto must pay two
dollars and fifty cents per acre for lands entered under the provisions of this
section, such payment to be made at the time of making final proof on such
Jlands. . :

Sec. 3. That all entries under this act in the Black Hills Forest Reserve shall

be subject to the quartz or lode mining laws of the United States, and the laws
and regulations permitting the location, appropriation, and use of the waters
within the said forest reserves for mining, irrigation, and other purposes; and
no titles acquired to agricultural lands in said Black Hills Forest Reserve under
this act shall vest in the patentee any riparian rights to any stream or streams
of flowing water within said reserve; and that such limitation of title shall be
expressed in the patents for the lands covered by such entries.
. Sec. 4. That no homestead settlements or entries shall be allowed in that por-.
tion of the Black IHills Torest Reéserve in Lawrence and Pennington counties in
South Dakota except to persons occupying lands therein prior to January first,
nineteen hundred and six, and the provisions of this act shall apply to the said
counties in said reserve only so far as is necessary to give and perfect title of
such settlers or occupants to lands chiefly valuable for agriculture therein
occupied or claimed by them prior to the said date, and all homestead entries
under this act in said cou_nties in said reserve shall be described by metes and
bounds survey. .

Sgc, 5. That nothing herein contained shall be held to authorize any future
settlement on any lands 'w_ithin forest reserves until such lands have been open
to settlement as provided in this act, or to in any way impair the legal rights of
any bona fide homestead settler who has or shall establish residence upon public
lands prior to their inclusion within a forest reserve.

Approved, June 11, 1906.— (34 Stat., 233.)

‘AN ACT Excepting certain lands in Pennington County, South Dakota, from the opera-
tion of the provisions of section four of an- Act approved June eleventh, nineteen
hundred and six, entitled ‘“An Act .to provide for the entry of agricultural lands
within forest reserves.”

Be it enacted by the Sencate and House of Represeniatives of the United States
of America in Congress assembled, That the following described townships in
the Blaclkk Hillg Foregt Reserve, in Pennington County, South Dalkota, to wit:
Townships one north,-one east; two north, one east; one north, two east; two -
north, two east; one south, one east; two south, one east; one gouth, two east;
and two south, two east, Black Hills meridian, are hereby excepted from the
operation of the provisions of section four of an Act entitled “An Act to provide
for the entry of agricultural lands within forest reserves,” approved June
eleventh, nineteen hundred #nd six. The lands within the said townships to
remain subject to all other provisions of said Act. .

" Approved, February 8, 1907.
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APPENDIX B.

REGULATIONS (JOVERNING APPLICATIONS UNDER THE Act oF June 11, 1906.°

U. 8. DEPARTMENT OF AGRICULTURE,
: . FOREST SERVICE.

1. Applications must be made upon this form,e signed by the applicant, and
mailed to the Forester, Washington, D. C.

2. Applicants will secure preference in the order of the receipt of their appli-

cations, unless the lands were occupied by bona fide settlers prior to January
1, 1906, in which case the settlers have the preference.
8. The fact that an applicant has settled upon the land will not influence the
decision with respect to its agricultural character. Settlement after January
1, 1906, and in advance of the opening by the Secretary of the Interior, is not
authorized by the act, confers no rights, and will be considered trespass.

4. If for any reason an application is rejected or withdrawn, application may
be made for another tract. Applicants entitled to a preference right under -the
act will be permitted to occupy the land applied for by them upon making
application to the Forest supervisor. )

5. Settlement and entry under the act are within the jurisdiction of the Sec-
retary of the Interior, who will determine the preference rights of applicants.

MINING CLATM—APPLICATION FOR PATENT—OWNERSHIP.
LackawaNNA Pracer Crard.

Section 2325 of the Revised Statutes contemplates that applicants for mineral
patent under its ‘provisions shall at the date of the filing of the application
have the full possessory right or title to the claim for which patent is

sought. )
John C. Teller, 26 L. D., 484, and Samuel H. Auerbach et al., 29 1. D., 208,

overruled.

 Acting S@mﬂétary Woodruff to the Commissioner of the General Land
(S.V.P.) . Office, July 24, 1907. (G.N.B-F. H. B.)

This is an appeal from your office decision of June 21, 1905.

September 24, 1902, J. H. Shockley filed application for patent to
the Reservoir, Slide Rockless, and Tram lode mining claims, and the
Lackawanna placer mining claim, all included in survey-No. 15,314,
Durango, Colorado, land district. Notice was published and posted
and no adverse claim was filed. A protest was filed, however, which
was finally disposed of by departmental decision of September 14,
1904 (33 L. D., 238). :

January 16, 1905, Shockley made entry for the claims applied for.
Upon examination of the record, your office directed the local officers
to notify Shockley that he would be allowed sixty days from notice

a Form referred to furnished by Forest Service.
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within which to show cause why the entry should not be canceled to
the extent of the placer claim, for the stated reason that it appears
by the abstract of title that he was not the sole owner of that claim-
at the date he filed his application for patent; and it was stated that
on liis failuré to show full title in himself at that date, and in the

absence: of appeal, the entry would be canceled accordingly without
further notice.

It is shown by the record that the Lackawanna placer claim was
located Aungust 22, 1901, by J. H. Shockley and John Morton, and
-the abstract of tlﬂe, which is brought down to February 3, 1903,

* shows that Morton conveyed his interest in the claim to Shockley
by deed dated January 16, 1903. :
In the case considered by the Department September 14, 1904,

supra, 1t was contended by the appellant that inasmuch as the lode
“claims were owned by Shockley and that at the time the application -
for patent was filed the placer claim was owned jointly by Shockley
snd Morton, patent for the placer claim could not issue to the former
alone. Respecting this contention the Department then said:

It is sufficient to say, in answer, that it is shown by a further abstract of
title that, January 16, 1903, Morton conveyed all his interest in the placer claim
to Shockley; and, apart from other objectiop, entry may therefore be made by
and patent issue to the latter. " (John C. Teller,’26 L. D., 484.)

Apart from other considerations, it may be said that your office
decision is based upon an erroneous theory. It is stated therein,
after reciting the facts respecting Shockley’s title to the placer
claim, -that— k A

It therefore appears that Shockley was not the owner of the entire interest
in the Lackawanna claim at the date of application for patent, and in view of
paragraph 71 of the mining regulations, transfers made subsequent to appli-
cation for patent will not be considered; therefore, the conveyance to Shockley
subsequent to application for patent can not be recognized.

The material portion of paragraph 71 of the mining regulations
(81 L. D., 474, 486) is as follows:

Transfers made sub§eque11t to the filing of the application for patent will not
be considered, but eniry will be-allowed and patent issued in all cases in the
name of the applicant for patent,. the title conveyed by the patent, of course,

in each instance inuring to the transferee of such applicant where a transfer
has been made pending the application for.patent.

The paragraph, which is a rule in the interest of administration,
has no relation whatever to the situation presented in the case under
consideration. It applies only to a transfer of a mining claim by the
applicant for patent, after his application has been filed, as its terms
and provisions plainly disclose; not to conveyances Zo the applicant,
which are intended to secure to him a continuous and complete chain
of title.
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Your office also cites the case of Sherer ». Koennecker, decided by
the Department December 80, 1904 (unreported), as holding that the
applicant for patent must be the owner of the entire interest in the
claim at the date of the application for patént. That case, too, is not
in point, although somewhat allied in principle. What it holds is
that your office is without authority to strike from an entry the name
of a joint applicant, who, as shown by the record, has an interest in
the claim but has failed to prove his qualifications otherwise, and
allow the entry to stand in the names of his co-applicants, who do not
claim a complete interest, “thus apparently vesting the full equi-.
table, as a foundation for the legal, title in those having but a portion
of the possessory right or interest.” Upon that point the case of
‘Thomas et al. v Elling (25 L. D., 495, 497) was cited.

In the former departmental decision the entry as to the Lacka-
wanna placer, and so, far as the present question is concerned, was
sustained upon authority of the case of John C. Teller (26 L. D.,
484), cited and followed in the case of Samuel H. Auerbach e? al
(29 L. D., 208), in which it is held that a mineral entry allowed on .
insufficient showing of title in the applicant may be allowed to stand
* where such applicant obtains by proper conveyances a complete
chain of title, and makes showing thereof before the Department
which is satisfactory as between him and the Government.

However, upon further consideration, compelled by the varylng
phases of the questlon presented in subsequent cases; the Department
is of the opinion that the Teller and Auerbach cases do not correctly -
interpret the law, and they are not wholly consistent with the princi-
ples entering into later departmental decisions.

Authority to file an application for mineral patent is found only in
section 2325 of the Revised Statutes, and is by its provisions extended
only to the person, association, or corporation, qualified to locate a
mining claim, who has or have claimed and located a piece of land
for such purposes and complied with the terms of the mining laws
with respect to it; the section giving like recognition, by necessary.
implication, to grantees to apply for patent. It is self-evident that
under the terms of the statute, by the requisite compliance with the
provisions relating to the location, the applicant or applicants must
have acquned the full possessory right or title to come within the
authority given by the section. No other is recognized by the statute.
See paragraphs 41 and 492 of the mlnmg regulations (31 L. D., 474,
481).

Substantial reason for a strict enforcement of those provisions of
section 2325, aside from the plain terms employed, appears when' the
rights of possible adverse claimants are considered. Any such claim-
ant might well hesitate to file an adverse claim as against an appli-
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cation for patent by one without possessory right or title to the min-
ing claim therein embraced and incur the expense of litigation in the
effort to secure a judgment which he must in advance regard as at’
best of doubtful force and effect as against the real owner. If the
adverse claimant were so to proceed and prevail in the adverse suit,
the owner could disclose his title, disavow the patent proceedings,
and prevent an entry upon the judgment roll. On the other hand,
if the adverse claimant were to forbear thus to interpose because of
the applicant’s ‘want of title and the latter could rightfully malke
entry upon conveyance from the real owner subsequent to the expira-
tion of the period of publication of notice of the application, as
validating the patent proceedings, the adverse claimant would be
effectually cut off from ‘asserting his rights in the manner provided
by the law. And this, notwithstanding there could be no room for
‘an assumption of the absence of adverse claims, because none has
been filed, except upon the prosecution of such patent proceedings as.
are authofized by and are in accordance with the law, in behalf of
which and of the apphcant or applicants thereunder the statutory
assumption could operate.

WVhere, too, as in this case, the applicant for patent has at the time
but a partial interest in the claim involved, yet applies in his own
and sole-behalf and seeks to perfect his right to entry and patent
by subsequently securing the outstanding interest, the proceedings
are essentially defective, the difference- being principally one of
degree. In brief, as to an interest in the claim not held or repre-
sented by the apphcant for patent in such a case, legal patent pro-
ceedings have not been prosecuted and no 11crhts can be predicted
thereomn.

- It seems unnecessary to e*(tend‘the discussion further than'to say
that, whilst upon this point the Department heretofore cited the
Teller decision in dismissing the tardy protest against Shockley’s
application for patent, thus apparently sanctioning its application
in other than ex parfe cases, it - must now be held that in so far as
the Teller and Auerbach cases are at variance with the views above
expressed they can not be followed in any case hereafter arising and
- they are to that extent overruled. '

Here, however, since the departmental decision first above men-’
tioned, and in aceordance with the view then taken, Shockley made
‘his entry. That case closed with the denial of a motion for review
(83 1. D., 358) and no further protest has been filed. Under these
circumstances it is deemed just that the entry be sustained and -
_ passed to patent in the absence of objection not herein or heretofore
considered; and it is so ordered. '

The decision of your office is modified accordingly.

.
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NORTHERN PACIFIC GRANT—CLASSIFICATION—ACT OF FEBRUARY 26,
1895,

BeveEriDeE ET AL. 2. NorTHERN Pacrric Ry. Co.

An approved . classification of lands under the provisions of the act of Feb-
ruary 26, 1895, will not be inquired into upon a protest filed subsequently
to the time allowed in the act for the filing of protests and which contains
no competent allegation that there was such irregularity in the classifica-
tion as to vitiate it.

Acting Secretary Wilson to the OOmmissid%ezﬁ of the General Lend
(S. V P.) 077?06 July 26, 1907. (F. H. B.)

Your office submits, under date of July 19, 1907, a protest by George
D. Beveridge and John J. Conroy, filed May 13, 1907, against the
approved non-mineral classification, under the act of I‘ebruary 26,
1895 (28 Stat., 683), of lots 1 and 2 of Sec. 21, T. 3 N, R. 7T W,,

Helena, Montana land district. The non-mineral classification was .

reported by the commissioners in December, 1897, and approved by
the Secretary of the Interior December 21, 1906. .

Protestants, it appears, are also applicants for patent to the Her-
cules, Ajax, and Achilles lode mining claims, surveys Nos. 8318, 8319,
and 8320, situate in the above-described tracts. ’ '

In view. of the allegations (in the protest and accompanying affi-
davits) of the known mineral character of these lands at the date
of the classification, and the fact that there were then upon the lands
and adjacent thereto a number of valid mining claims, and that the
remaining portions of the section have been classified with approval,
or ad]udoed as mineral, your office recommends * that a hearing be
ordered to determine whether the land was known at the time of the
classification to be mineral in character as alleged.”

Tor that purpose and upon the present record, alone, the Depart-
ment can not concur in the recommendation. The act of 1895, supra,
provides that an approved classification, in the absence of a protest
within the time thereby fixed, “shall be considered final except in
case of fraud.” Whilst it is alleged that veins of quartz outcrop-
on the surface and that the ground contains at least five or six well-
‘defined leads which had been observed and known as far back as
1893, some of which can be traced by several holes which were sunk
f:lono the strike of each prior to 1897, ete., it equally appears from
the protest and the affidavits which accompany it that no demonstra-
tion of their substantial mineral value, if any, or etplmtatmn of
any consequence, had preceded the classification (if since made),
from which actual or constructive fraud in the classification -could
Le concluded. There is not in the protest or accompanying affi-
davits any competent allegation that the commissioners reached their
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result by any such irregularity as to vitiate it. For all that is shown,
however erroneous the classification, there is nothing to indicate
more than mistaken judgment; certainly not to establish a “ case of
fraud ” in the classification. ’

To order a hearing upon this showing, to'determine the known
character of the tracts in question at the date of the classification,
would be to deny that classification the weight contemplated by
the statute, whereunder its finality may be impeached upon the
ground of fraud alone. 7 - .

Protestants also allege, but only “upon their information and
belief,” that the commissioners did not make a personal examination,
and took no evidence to overcome the prima facie mineral character
of the lands, and the statements are unsupported. The concluding
averment, that the commissioners’ report as to these tracts “is false
and fraudulent,” is a conclusion merely. o o

The Department withholds its concurrence in your recommenda-
tion; and the protest and accompanying affidavits ave returned for
- the files of your office. '

FOREST RESERVE—LIEU SELECTION—ASSIGNMENT—~CONTESTANT.

LinHART v. SanTa Fr Paciric R, R. Co. gT AL,

- A successful contestant in the exercise of hisiprefereuce right may secure
through the owner of lands within a forest reserve who relinquishes the

same under the exchange provisions of the act of June 4, 1897, a selection .

-of the lands covered by the contested entry, and all rights under such
selection will inure to the contestant.. - : -

Actiﬁg Secretary Woodruff to the Commissioner of the General Land
(8.V.P.) Office, July 26, 1907. (E. F.B.)

This appeal is filed by the Santa Fe Pacific Railroad Company,
for the use of Anton E. Hagen, from the decision of your office of
March 14, 1906, rejecting its application to select the SE. 1, Sec. 5, -
T. 163 N., R. 88 W., Minot, North Dakota, under authority of the
act of June 4, 1897 (30 Stat., 86), in lieu of land in the San Francisco
Mountains forest reserve, Arizona.

The land applied for was formerly embraced in the homestead .
entry of Roy L. Caldwell, which was canceled April 7, 1905, as the
result of a contest by Anton E. Hagen, charging abandonment, and
Hagen was awarded a preference right of entry. »

It does not appear from the record when Hagen was notified of the
cancellation of Caldwell’s entry, and the Department is not advised
as to the date when the right to make entry by the successful con-
testant expired, but on May 15, 1905, one month and eight days after



49 DECISTONS RELATING TO THE PUBLIC LANDS.

the date of the decision of your office cancelling the ently of Caldxx eH
the Santa Fe Pacific Railroad Company, by Dawd R. Pierce, attorney
in fact, applied to select the land in question in lieu of land belonging
to said company lying within the San Francisco Mountains forest
reserve which it had by deed relinquished to the United States. Its
application was rejected by the local officers, and, pending its appeal
therefrom, John Linhart, on June 12, 1905, applied to make home-
stead entry of the land, alleging settlement: July 10, 1904, whereupon
a hearing was ordered to determine the rights of the respective
apphcants

From the testimony taken at the hearing the local officers found
that John Linhart established his residence on the land July 10, 1904,
built a frame house and lived in it three or four months, leaving it in.
November, but working in the neighborhood ; that he visited the place
frequently during the winter and returned to the land some time in
May. They held that it was immaterial whether Linhart was actu-
ally present on the land at the date the company tendered its applica-
tion, and that Linhart had the prior right by reason of his settlement.

Your office affirmed their finding, and held that the only issue in
the case is whether there was such occupation of the land May 15,
1905, when the company presented its applieation, and, finding that
there was such occupation of the land by Linhart, you rejected the
application and allowed Linhart to enter the land. :

A material question is whether the application by the company was
for the sole use and benefit of Hagen by reason of his purchase from
the company of the right to the land selected by it in lien of the land
relinquished in the forest reserve under authority of the act of June
4, 1897, and, if so, whether- Hagen in such manner applied to
enter the land within the statutory period allowed to a successful
contestant.

It is stated in your decision “that Hagen, Who had a preference
right to enter the land by reason of his successful contest against
. Caldwell, attempted to exercise such right by purchasing the so-called
¢ serip,’ consisting of a deed of relinquishment by the Santa Fe Pacific
Railroad Company of 160 acres of land in a forest reserve;” but it
is also stated that *“as Hagen failed to exercise his preference right,
he has no standing in the controversy between Linhart and the Santa
Fe Pacific Railroad Company ” citing as authority the case of Schell-
ing ». Fuller (32 L. D., 466).

The meaning of thls is not clearly comprehended. If it is to be
understood from your statement that the application of the company
was tendered within the statutory period allowed to Hagen as a suc-
cessful contestant to enter the land; but that the application cf the
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company, although made for his use, was not the exercise by him of
the preference right, your decision is not supported by the authority

" cited and is error.
In the case cited, Fuller was the successful contestant entitled to
make entry. Instead of entering the land for himself, he applied to
enter it for another as a forest lieu selection, it being found that he

" made no application in his own behalf, but impliedly waived his right

and presented the application of another.

It is not denied that Hagen purchased of the company the right
to the land that might be selected in lieu of the land relinquished,
and that as between Hageén and the company such right could be en-
forced in his favor as soon as the company perfected its selection and
secured title to the land. Under his purchase, all right, title and
interest that the company might secure in the land selected would by
such purchase vest the equitable title exclusively in him free from
any right or control by the company. '

While the Department has held that the right to select public land.

in lien of lands within a forest reserve 1e11nqu1shed to the United .-

States under the exchange provisions of the act of June 4, 1897, is
" not assignable (Albert L. Bishop et al., 33 L. D., 139), it rests upon
the theory that the law contemplates that the selection of the lieu
land shall be made by or in behalf of the owner of the lands re-
liquished, and that the United States is.not required to recognize the
right of selection by any one except the owner of the relinquished
tract—the lanouage of the statute being that “ the owner” may re-
linquish and “ may select.” John K. McCornack (32 L..D., 578).
' The purpose was to require that the transaction of exchange shall
be between the United States and the owner of the land, and that the
title to the selected land shall in every case rest in the owner of the
relinquished land, so that no complication may arise by reason of -
floating rights acquired by assignment in advance of selection. But
it does no} follow that the owner of the relinquished land might not
by deed of assignment convey to another the rights secured by the
act of June 4, 1897, and growing out of his relinquishment, so as to
vest in such assignee the equitable title to the land that the owner of
the relinquished’ land may secure from the government.

The right secured by the act is a property right which the company
may convey and - Hagen by his purchace could secure; but the
exchange of lands can only be made by or in the name of the company
a$ the owner of the relinquished land. It therefore follows that
the selection by the company was for the sole use and benefit of
Hagen, and was to all intents and purposes an exercise by him of -
his preference right of entry.
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While the entry of Caldwell remained intact and of record, no
right ‘could be secured by another in virtue of settlement or other-
wise. When it was canceled, it became subject to entry by the
successful contestant for a perlod of thirty days from notice of
cancellation of the entry. ‘

It is not disclosed by the record when Hagen received notice of
the cancellation of Caldwell’s entry; but from the statement in your
decision, and from the contention of appellant, and nothing belng
shown to the contrary, it would appear that Hagen sought to exercise
his preference right of entry through the agency of the company as
the only means by which he could acquire title to the selected land,
and it will therefore be assumed that the statutory period had not
_expired when the company’s application was tendered.

Tt does not clearly appear that Linhart made such settlement upon
the land after the cancellation of the entry and prior to May 15,
1905, as would defeat the company’s selection, but no decision upon
that question is here made, in view of the holding as to the exercise.
by -Hagen of his preference right of entry.

Your decision is reversed. v

DESERT LAND ENTRY—ENLARGEMENT OF ORIGINAY. ENTRY...

INSTRUCTIONS.

The enlargement of desert land entries made for less than the maximum area
that may he ehtered by one person will be allowed only in cases where the
entryman could not, at the date of hig entry'as originally made, because
of the existence of entries or filings covering the adjacent lands, embrace
in his entry the full quantity allowed by law, but immediately took appro-
priate steps to clear the record as to a particular tract of such adjacent
land, with the view to subsequently including sueh tract in his own entry,
and clearly indicated in his application to make the original entry that
such wasg his intention. . -

Acting Secretary W 00(Z7”u;?’ to the Commissioner of the General Land
(S. V. P) Office, July 26, 1907. (E. P.)

The Department is in receipt of your letter of the 10th instant,
wherein you state that, in view of the provision of the desert-land
law that “no person shall be allowed to enter more than one tract ?
thereunder, and the provisions of the law respecting the making of
second homestead entries, as construed by the instructions of June 11,
1907 (35 L. D., 590), it is the understanding of your office that—

amendments of homestead and desert entries can not be allowed to include
other and additional land adjoining, which was at date of original entry
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vacant, or which may thereatter become vaeant unless the entryman shall
have at date of original entry in some manner expresséd an intention not to
exhaust his right, but on the contrary to include the land sought by way of
amendment as soon as it should be able to clear the records of existing
entries and that in the absence of such expressed-intention "to subsequently
enlarge the entry such an entryman by entering less than the maximum area
elects to take such in satisfaction of his homestead or desert right and can
not be allowed in absence of legislation to make second entry, amendment, or
enlargement. In yiew, however, of the decisions cited in 21 L. D., 265, 32
L. D., 176, and 33 L. D, 110, it is respectfully requested that this office be
instructed in the matter. |

By section 2 of the act of April 28, 1904 (83 Stat., 527), it is pro-
- vided: : '

" That any homestead settler who has heretofore eutered, or may hereafter
enter, less than one-quarter section of land may enter other and additional
land lying contiguous to the original entry which shall not, with the land first
entered and occupied, exceed in the aggregate one’ hundred and sixty acres,
without proof of residence -upon and cultivation of the additional entry; and
if final proof of settlement and cultivation has been made for the original entry
when the additional entry is made, then the patent shall issue without further
proof : Provided, That this section shall not apply to or for the benefit of any
" person who does not own and occupy the lands covered by the original entry:
And provided, That if the original entry shall fail for any reason prior to
patent, or should appear to be illegal or fraudulent, the additional entry shall
not be permitted, or if having been initiated, shall be canceled.

Said section provides a means whereby a homestead entry may be
enlarged in cases where the original entry did not embrace all the
~ land that the entryman was entitled to take, without regard to his.

intentions at the time of making his original entry. Hence special
instiictions with respect to the action that should be taken upen
applications to enlarge a homestead entry, so as to embrace additional
land lying contiguous to that covered thereby, would seem to be
unnecessary. .

As to desert-land entries for less than the maximum amount allowed
to be entered by one person, the Department is of opinion that good
and sufficient reason exists for restricting their enlargement to cases
where the entryman could not, at the date of the entry as originally
made, because of the existence of entries or filings covering adjacent
lands, embrace in his entry the full ‘quantity allowed by law, but
immediately took appropriate steps to clear the record as to a par-
ticular tract of such adjacent land, with the view to subsequently
_including such tract in his own entry, and clearly indicated in his
application to make the original entry that that was his intentiomn. -
Your office is therefore instructed to allow the enlargement of desert-

land entries under no other circumstances.
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Aporp v. MEER.

Petition for rehearing in this case (decision in which was rendered
by the Department May 9, 1907, 35 L. D., 560, and motion for review
denied June 28, 1907, 35 L. D., 640) denled by Actmg Secretary

Wilson, August 5, 1907

ADDITIONAL HOMESTEAD ENTRIES—ACTS OF APRIL 28, 1904, AND
MARCH 2, 1889.

CIRCULAR.

DEPARTMENT OF THE INTERIOR,
Guveral Laxp Orricr,
Washington, D. C., July 27, 1907.
REGISTERS AND RECEIVERS, -
United States Land Offfices.

GexiieMen: (1) Section 2 of the act of April 28, 1904 [33 Stat
5277, is substantially a reenactment of section 5 of the act of March 2,
1889 (25 Stat., 854), only modified so as to apply to entries for less
than 160 acres each, made after the date of the act (April 28, 1904),
as well as those made béfore, and provides for an additional entry of
land which shall be contiguous to the land embraced in the original.
entry, for which the final proof of residence and cultivation made on
the original entry shall be sufficient, but of which no party shall have
the benefit who does not, on the date of his application therefor; own
and reside upon the land covered by his original entry, and which
shall not be permitted, or if permitted shall be canceled, if the original
should fail for any reason prior to patent or should appear to be
illegal or fraudulent. ' '

(2) Applicants for additional entries under this section will be
réquired to produce evidence that they own and reside upon the land
embraced in their original entries, which shall be described by legal
subdivisions and by reference to the number and date of the original
entry, the evidence to consist of their own aflidavits corroborated by
the affidavits of two disinterested witnesses, executed before any officer
authorized to administer oaths in such cases in the county, parish, or
land district in which the land applied for is situated, under section
9294, United States Revised Statutes, as amended by the act of
March 4, 1904 (33 Stat., 59). These affidavits and the homestead

-application and statements required to be made in connection there-
with may be upon form No. 4-018.

(3) Section 3 of the act of April 28, 1904, forbids the acquisition
of title to lands entered under that act through commutation under
the provisions of section 2301 of the Revised Statutes, and it follows
that additional entries can not be made under section 2 of that act by
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persons who have prior to-their applications to make such additional

~entries, commuted their original entries; nor can title be acquired to
lands emblaced in such additional entries by the commutation of the
original entries after the additional entries have been allowed. Any
person who commutes his original entry after he has made an addi-
tional entry will forfeit his r1ght to acquire title under his additional
entry

(4) Section 6 of the act of \/Ialch 9, 1889 (25 Stat., 854), permits
the entry, by a person otherwise quahﬁed, who prior to the date of
his application for additional entry has made homestead entry, sub-
mitted final proof thereon, and received receiver’s final receipt, for a
quantity of land less than 160 acres, of so much additional land,
either contiguous or noncontiguous to the land originally entered by
him, as shall not with it exceed a total of 160 acres.

(5) Applicants for additional homestead entries under this sec-
tion must file applications to enter on the proper homestead form so
modified as to describe, by number, section, township, and range, the
original entry and give the date of issuance of receiver’s final receipt
thereupon. They are not required to show that they are still the
owners or occupants of the land originally entered. _

(6) Upon allowance of the additional entry, they will be required
within the period prescribed by the homestead laws and regulations
to establish residence upon the land entered and to reside upon and
cultivate the land for the period required by the homestead laws, and
within the period prescribed by statute, to submit proof of such resi-
dence and cultivation as in other homestead cases.

Very respectfully,
' Frep Denxerr,
. Acting. Commissioner.
Approved, July 27, 1907 :
- Jesse K. Winsox, ,
Acting Secretary.

[Pusric—No. 208.]

AN ACT providing: for second and additional homestead entries, and for other purposes.

SEc. 2. That any bomestead settler who has heretofore entered, or may here-
after enter, less than one-quarter section of land may enter other and additional
land lying- contiguous to the original entry which shall not, with the land first
entered and occupied, exceed in the aggregate one hundred and cixty acres,
without proof of residence upon and cultivation of the additional entry; and if
final proof of settlement and cultivation has been made for. the original entry
when the additional entry is made, then the patent shall issue-without further
p100f Provided, That this section shall not apply to or for the benefit of any
person who does not own and occupy the lands covered by the ouglual entry :
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And provided, That if the original entry should fail for any reason prior to
patent, or should appear to be illegal or fraudulent, the additional entry shall
not be permitted, or, if having been initiated, shall be canceled.

SEc. 8. That commutation under the provisions of section twenty-three hun-
dred and one of the Rev1sed Statutes shall not be allowed. of an entry made
under this Act. .

Approved, April 28, 1904.

AN ACT to withdraw certain public lands from private entry, and for other purposes..
Eg Ed L & b . % *

Skc. 6. That every person entitled, under the provision$ of the homestead
laws, to enter a homestead, who has heretofore complied with or who- shall
hereafter comply with the conditions of said laws, and who shall have made his
final proof thereunder for a quantity of land less than one hundred and sixty
acres and received the receiver’s final receipt therefor, shall be entitled under-
said laws to enter as a personal right and not assignable, by legal subdivisions
of the public lands of the United States subject to homestead entry, so much
additional land as added to the quantity previously so entered by him shall not
exceed one hundred and sixty acres: Provided, That in no case shall patent issue
for the land covered by such additional entry until the person making such
additional entry shall have actually and in conformity with the homestead
laws resided upon and cultivated the lands so additionally entered, and other-
wise fully complied with such laws: Provided also, That this section shall not
be construed as affecting any rights as to location of soldiers’ certificates here-
tofore issued under section two thousand three hundred and six of the Revised
Statutes.

i @ % % - £ * B

Approved, March 2, 1889. (25 Stat., 854.)

R (4-018.)
© . APPLICATION AND AFFIDAVIT.
ADDITIONAL HOMESTEAD.

(Act of April 28, 1904.)

Application No. . ___________ Land Office at_

In ey of do hereby apply to enter
under section 2 of the act of April 28,1904 (33 Stat., 527), the ——______._______
cf Section ______ Township -_____ , Range _____ , containing ______ acres, as
additional to my homestead entry No. ______ , made ___ at
____________________ Land Office for the ________ Section __.___, Township
.., Range ________. '

I do solemnly swear that I am the owner of and am residing upon the land
included in my original entry above described, and that this application is made
for my exclusive benefit as an addition to my original homestead entry, and not
directly or indirectly for the use or benefit of any other person or persons -
whomsoever, and that T have not heretofore made an entry under the home-
stead laws other than that above described except —_____ __________________
__; that I have not since August 30, 1890,
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acquired title to, nor am I now claiming by an entry made under any of the
nonmineral public land laws, an amount of land which, together with the land
now applied for, will exceed in the aggregate 320 acres; that I am yell
acquainted with the character of the land herein applied for and each and
every legal subdivision thereof, having passed over the same; that my personal
knowledge of the land is such as to enable me to testify understandingly with
regard thereto; that there is not to my knowledge within the limits thereof
any vein or lode of quartz or other rock in place bearing gold, silver, cinnabar,
lead, tin, or copper, or any deposit of coal, cement, gravel, or other valuable
mineral deposit; that the land contains no salt springs or deposits of salt in
any form sufficient to render it valuable therefor; that mo portion of said
land is claimed for mining purposes under the local customs or rules of miners
or otherwise; that no portion of the iand is worked for minerals during any
part of the year by any person or persons, and that my application is not made
for the purpose of fraudulently obtaining title to mineral lands; that the land
is not occupied and improved by any Indian, and is unoccupied and unappro-
priated by any person claiming the same under the public land laws other than
myself.

We do solemnly swear that we are acquainted with the above-named appli-
cant and know that he is the owner of and residing upon the land embraced
in his original entry above described.

Ty Register of the Land Office,
do hereby certify that the above application is for surveyed land of the class
which the applicant is legally entitled to enter under the act of April 28, 1904,
and that there is no prior, valid, adverse right to the same.

-

Register.

SALE OF LOTS IN HUNTLEY, OSBORN, BALLANTINE, WORDEN, CARTERS-
VILLE, POMPEYS PILLAR, ANITA, AND BULL MOUNTAIN TOWN SITHS,
MONTANA.

InsTRUCTIONS.

DEPARTMENT OF THE INTERIOR,
GeneraL Lanp OFFIcE,
o Washington, D. C., August 8, 1907.
RiucisTeEr AND RECRIVER, :
Billings, Montana.
GeEnTLEMEN: Beginning at your office on Tuesday, September 3,.
1907, and continuing thereafter- from day to day between the hours
10766—vorL 36—07TM——4
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of 9 o’clock in the forenoon and 4 o’clock in the afternoon, as long
as may be necessary for the purpose, you will offer for sale, under
the acts of April 16 and June 27, 1906 (34 Stat., 116 and 519), at
public auction to the highest bidder for cash at not less than its
appraised value, spe01ﬁed in the appraisement thereof (to be here-
after sent you prior to said date of sale), each of the lots and tracts
delineated on the copies of the approved plats of the several town
sites in the Huntley irrigation project of the ceded Crow Indian
lands, Montana, as follows:

. Huntley, all lots in blocks 5, 6, 7, 8, 53, 54, 55, 69, 70, 81, and 82,
and the lots i the west half of block 114, and the lots in the east
half of block 115, except lots 7, 8, and 9, in block 54, reserved for
school purposes.

Osborn, all lots in blocks 16 17, 18, 19, 34, 85, 39, 40, 41, and 55.

Ballantine, all lots in blocks 1 2, 5, 7 8 9, and 10, except lots 1 to 8,
inclusive, in block 8, reserved for town purposes.

Worden, all lots in blocks 20, 21, 24, 25, 27, 29, and 30.

Cartersville, all lots in blocks 4, 5, 9, and 15, and lots 1 to 6, inclu-
sive, in block 16, and lots 10, 11, and 12, in block 17,

Pompeys Pillar, all lots in blocks 15, 16 20, and 21, except lot 12
in block 21, reserved for a park.

Anita, all lots in blocks 8, 5, 15, 16, 21, 22, and 23.

Bull Mountain, all lots in blocks 7, 9, 12, 18, 14, 17, 18, and 19.

The sale will begin with the lots in the Huntley town site, and be
followed by the sales of lots in the other town sites in the order
above named. :

1. Purchase price—When paid.—If the purchase price of any lot -
sold at public auction be not paid in cash to the Receiver before the
close of the office on the day the bid for such lot has been accepted,
the right thereafter to make such payment will be deemed forfeited,
and the lot shall be again offered for sale at public auction on the
following day in the prescrlbed manner, or if the sale of the lots in
the town site in which it is located has been closed, then such lot
chall be considered as offered and unsold; but no b1d thereafter by
the defaulting bidder, for the same or'any other lot, shall be consid-
ered or accepted '

2. Combination among bidders—If you should at any time become
satisfied that there is a combination among bidders for lots at public
sale which effectunally suppresses competition or prevents the sale
of lots at their reasonable value, or in case of any disturbance which
interrupts the orderly progress of the same, you are authorized to
suspend the sale for the time being and until the same can proceed
in a fair and orderly manner.

8. Unsold lots subject to private sale—If any lot offered for sale at
public auction under these instructions be not sold when so offered, it -
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will thereafter become and remain subject to private sale by you at
any time for cash at the appraised value of such lot, unless you are
hereafter instructed to the contrary.

4. Receipts and certificates.—When any lot has been sold under
these instructions, either at public auction or at private sale, and the
purchase price has been fully paid, the Receiver should issue his re-
ceipt in duplicate and deliver one copy thereof to the purchaser and
retain and forward the other copy in due course to this office; and the
Register must issue his certificate under each of such sales: A form
of receipt and certificate (a modification of Forms 4-181 and 4-189)
has been prepared; and a supply thereof will be sent you when printed.

- A separate series of receipts and certificates must be isstted for lots
gold in each of the town sites named, and they must be numbered con- .
secutively, beginning with No. 1 in each town site, and will be known
as ‘. (name of town site) town lot series.” The
receipt and certificate relating to the same lot must each bear the same
serial number and each contain the same date and lot deseription, and
the name of the town site in which the lot described is situated must
be plainly written on the back of such receipt and certificate, oppo—
site the serial number thereof.

5. Disposition of moneys—All moneys arising from the sale of lots
in said town sites shall be deposited in your designated depository to
the eredit of the Treasurer of the United States, four dollars per acre
thereof-on account of the Crow Indian Fund, and the excess over four
dollars per acre on account of the Reclamation Fund, except as to the
receipts derived from the sale of the lots in blocks numbered 53, b4,
55, 69, 70, 81, and 82 in Huntley town site, which receipts shall all be
depos1ted on account of the Reclamation Fund, title to said blocks
having been relinquished to the United States by a railroad company,
- and said Indians having no interest in said blocks. The certificates of
deposit should specify the particular town site from which the amount
arises. Special care should be taken in making said deposits, in order
that no error may be made therein. I herewith submit a copy of a
decision of the Department, dated July 12, 1907, directing the dis-
position of the proceeds of said sales in the manner above required.

You will prepare and transmit to this office, for each town site,
separate monthly and quarterly accounts and abstracts of lots sold,
specifying in your accounts the particular fund credited in each in-
stance with the proceeds of said sales as above required.

6. Compensation of Register and Receiver.—The Register and Re-
ceiver will be entitled to the commission and fee provided in the see-
ond and eighth paragraphs, Tespectively, of section 2238, U. S. Rev.
Stats. Said commission and fee are not payable by the Receiver act-
ing as special disbursing agent out of the regular appropriations under
which advances are made to him, but each officer must transmit to.
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this office his own claim therefor, which, if approved, will be paid by
the Treasury Department out of the Reclamation Fund, under section
3 of the act approved June 27. 1906 (34 Stat., 519).

Very respectfully,

Frep DeNNETT,
v Acting Commissioner.
Approved, August 8, 1907:
Jusse E. Winsow,
Acting Secretary.

OPENING OF LANDS IN CEDED PORTION OF LOWER BRULE INDIAN
RESERVATION, SOUTH DAKOTA.

By tuE PrESIDENT OF THE UNITED STATES.
A PROCLAMATION.

Whereas the act of Congress approved April 21, 1906 (34 Stat.,
124), provided that all of the west half of townships one hundred
and six, one hundred and seven, one hundred and eight, one hun-
dred and nine, and one hundred and ten north, range seventy-seven
west of the fifth principal meridian, and fractional townships one
hundred and six, one hundred -and seven, one hundred and ecight,
one hundred and nine, and one hundred and ten north, range seventy-
eight west of the fifth principal meridian, and fractional township
one hundred and ten north, range seventy-nine west, fifth principal
meridian, except sections sixteen and thirty-six in each of said
townships and sueh parts of said lands as are held under allotments
to Indians, shall be disposed of under tlhie general provisions of the
homestead laws of the United States, and shall be opened to settle-
ment and entry at not less than their appraised value by proclama-
tion of the President, which proclamation shall prescribe the man-
ner in which these lands shall be settled upon, occupied and entered
by persons entitled to make entry thereof; and no person shall be
permitted to settle upon, occupy, or enter any of said lands, except
as prescribed in such proclamation, until after the expiration of
sixty days from the time when the same are opened to settlement
and entry. : :

And whereas all of the lands subject to settlement, entry and sale
under said act have been duly appraised as appears from a schedule
thereof hereto attached, '

Now, therefore, I, Theodore Roosevelt, President of the United
States, by virtue of the power and authority in me vested by said
act of Congress, do hereby prescribe and proclaim that all of said
lands subject to sale and disposal under said act will be opened to
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settlement, entry and disposition under the general provisions of the
homestead laws, and of the said act of April 21, 1906, in the manner
hereinafter prescribed and not otherwise.

Any qualified person desiring to make entry of any of these lands
shall execute in person within the limits of the Pierre, South Dakota,
land district an affidavit showing his qualifications to enter and
means of identifying him (forms of such affidavits to be furnished
by the officers of the land department). The affidavit must be pre-
sented in a sealed envelope, in person or by ordinary and not regis-
tered mail, at the district land office located at Pierre, South Dakota,
during office hours between 9 o’clock a. m. on October 7, 1907, and
4.30 o’clock p. m. on October 12, 1907. Thereafter’ at 9 a. m. on
October 14, 1907, there shall be taken or drawn impartially from
the envelopes so filed, such number as may be necessary to carry .
into effect the provisions of the Proclamation, and the order of draw-
ing such envelopes shall determine the order in which applicants
shall be permitted to make entry of these lands between October 20,
1907, and December 20, 1907.

Those successful as a result of the drawing must present formal
application to enter within the time fixed and assigned for making
such application ; show present qualifications; malke the required pay-
ments under the act of April 21, 1906 and othelW1se comply with
the law.

Any person filing more than one afﬁdawt, or in other than his true
name, shall be denied any.privilege he might otherwise have secured
under this drawing, except that any honorably discharged soldier or
sailor entitled to the benefits of section 2804 of the Revised Statutes
of the United States, as amended by the act of March 1, 1901 (31
Stat., 847), may be represented by an agent of his own selection for
the purpose of executing the affidavit herein required, due authority
therefor being shown, but no person will be permitted to act as agent
for more than one such soldier or sailor.

Envelopes showing on the outside distinctive marks of any charac-
ter shall be eliminated from the drawing.

The plan herein provided for governing the manner of opening
these lands shall have operation and control the order in which all
entries of the lands are allowed until December 20, 1907, upon which
date any portion of the lands then remaining unchsposed of will be
subject to settlement, occupation, and entry under the provisions of
the homestead law and the act of April 21, 1906, in like manner as
if no special preliminary plan had been provided f01

All persons are especially admonished from attemptmg to settle
upon, occupy, or improve any of these lands prior to December 20,
1907; except those making entry in accordance with the terms of this
proclamation.
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The Secretary of the Interior shall make and publish such rules and
regulations as may be necessary and proper to carry into full force
and effect the manner of settlement occupation, and entry, as herein
provided for:

In witness whereof I have hereunto set my hand and caused the seal
of the United States to be affixed.

Done at the city of Washington this 12th day of August, in the
year of our Lord one thousand nine hundred and seven and of the
Independence of the Umted States the one hundred and thirty-second.

‘ THropORE ROOSEVELT.

By the President

Avvey A: Apxze,
Actm g Secretm"y of State.

OPENING OF LANDS IN CEDED PORTION OFF LOWER BRULRE INDIAN
RESERVATION, SOUTH DAKOTA.

REGULATIONS.

DrpaARTMENT OF THE INTERIOR,
Washingion, D. C., August 18, 1907.
The ComMMISSIONER OF THE (FENERAL LaND OFFICE.

Sir: Pursuant to the proclamation of the President dated August
12, 1907, prescribing the manner in which the lands in the ceded
portion of the Lower Brulé Indian Reservation shall be opened to
settlement, occupation, and entry under the -provisions of the act of
April 21, 1906 (34 Stat., 124), and the general provisions of the
homestead laws, and for the purpose of insuring the expeditious
and orderly disposal of these lands, and to prevent COllﬂlCtlllO‘ claims
and contests, and speculative entries, the following rules and regu-
Iations are issued to govern the opening of said lands:

Affidavit of Applicants. :

1. Any person qualified and desiring to malke entry of any of
these lands may, either through the mails or othervvlse, but not by reg-
istered mail, present to the register and receiver of the land office
located at Pierre, South Dalkota, a sealed envelope containing his
. personal affidavit, showing his qualifications to make entry under
the homestead laws, and means of identification, and the name of
the post-office to which he desires the notice of his successtul drawing
mailed. ’ '

9. The afidavits required in the preceding paragraph must be on
forms similar to those attached hereto, and must be sworn to within
the Pierre, South Dakota, land district before some officer authorized
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to administer oaths in that district, cmd must not be sworn to oulside
of that district.

8. No person is authorized to present more than one affidavit of
the character mentioned above in his own behalf, nor in any other
than his true name, or on behalf of any person except as herein pro-
vided, and if more than one affidavit is presented by any person in
“violation hereof he will be deemed to have waived and forfeited the
right to have either or any of his affidavits considered, and they
will not be considered, but any honorably-discharged soldier or
sailor entitled to the benefits of section 2304 of the Revised Statutes
of the United States, as amended by the act of March 1; 1901 (31
‘Stat., 847), may be represented by an agent of his own selection
for the purpose of executing and presenting the affidavit above
provided for, due authority therefor, upon a form provided by the
‘Commissioner of the General Land Office, being inclosed in the
envelope with the affidavit. No person will, however, be permitted
to act as agent for more than one such soldier or sailor.

Method and Time of Presemting Affidavits. v

4. No affidavit will be received or considered: if it is presented to
or reaches the land office before 9 o’clock a. m. on Monday, October
7, 1907, or after 4.80 o’clock p. m. on Saturday, October 12, 1907,
nor will any affidavit be considered which is sworn to outside of the
Pierre, South Dakota, land district.

All envelopes containing affidavits should be plainly addressed to
the “ Register and Receiver, Pierre, South Dakota,” gnd have indorsed
upon the face near the left end the words “ Lower Brulé lands.” No
affidavit will be considered which is not received in an envelope so
indorsed- or which is received by registered mail, or received in an
envelope which bears any mark that in any way indicates the per-
son who executed the affidavit. No envelope should contain more
than one affidavit, or contain any other paper than the affidavit men-
tioned, except the authority to represent a soldier or sailor, as pro-
vided for in paragraph 8, when filed by an agent. Proof of natu-
ralization, and of military service and other proof required, as in
case of second homestead entry, will be exacted béfore entry is
actually allowed, but should not accompany affidavit required above.
~ The blank forms of affidavits and the envelopes referred to above
may be obtained by any prospective entryman upon application made
either in person: or by mail to the “ Register and Receiver, Pierre,
South Dakota,” or to the “ General Land Office, Washmgton, D. G

Method of Receiving, Holding, Openmg, and Listing.

5. The register and receiver of the Pierre, South Dakota, land
office will provide themselves with a strong box or boxes, securely
closed, fastened and sealed in such manner that they can not be
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opened and closed again without leaving evidence thereof. These
boxes must be so constructed that the envelopes referred to may be
deposited therein, but can not be extracted therefrom before the time
hereinafter fixed for their opening without detection.

6. As soon as any envelope, properly indorsed as herein provided,
has been received it will be numbered and deposited in one of the
boxes, which will be guarded by representatives of the Government
until they are publicly opened, as hereinafter provided.

7. Beginning on Monday, October 14, 1907, at 9 o’clock a. m., the
register and receiver of the Pierre, South Dakota, land office will,
under the supervision and direction of such person or persons as the
Secretary of the Interior may designate, publicly open the box or
boxes and thoroughly mix all the envelopes deposited therein, and
after they have been so mixed the envelopes will be drawn one at a
time until two thousand of them, containing affidavits correct in’
form and execution, and no more have been drawn; and as fast as
they are drawn the envelopes will be publicly opened in the order in
which they were drawn, and a distinctive serial number, beginning
with number 1, will be placed on the back of each affidavit cortained
in such envelopes, corresponding with the order in which such envel-
opes were drawn. All affidavits so drawn which are correct in form
and execution will then be numbered consecutively on the face
thereof, in the order in which they were drawn, and the- numbers
thus given will control the order in which the qualified persons named
therein will be permitted to make entry. All affidavits contained in
envelopes opened as above provided which are not correct in form
and execution will be stamped * Rejected—Improperly executed ”
and filed in the order in which they were opened.

8. As soon as an affidavit, correct in form and execution, has been
drawn and numbered as prescribed above, the name and address of
the person who executed it and the number endorsed on the face
thereof will be publicly announced and recorded in a book to be
known as “The List of Authorized Applicants for Lower Brulé
Lands,” and copies of such list with an explanatory note attached,
showing the date on which each applicant will be permitted to make
application to enter, will be posted at the land office at Pierre, South
Dakota, and furnished the press for publication as a matter of news.

9. All envelopes in excess of those drawn and numbered as above
directed will be opened and scrutinized for the purpose of deter-
mining whether any of the successful persons have presented more
than one affidavit; and if it is discovered that any person has pre-
sented more than one affidavit, or otherwise than as provided for
herein, his name will not be retained upon the list of authorized appli-
cants and he will be denied the privilege of entry he mlght otherwise
have recelved under this drawing.
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Notices to Successful Applicants.

- 10. Notice will be promptly mailed to each person whose name
appears on the list of authorized applicants informing him of the
number assigned to him, and each of the first four hundred persons
on such list will be informed by such notice of the date upon which
he must apply to make entry at the Pierre land office. These notices
will be mailed to the address given by each applicant in his affidavit.
Each person who deposits an envelope should, however, in his own
behalf, employ such means as will insure his obtaining prompt and
accurate information through newspaper reports of the successful
applicants or otherwise as to the day on which he must appear at
the Pierre land office to make entry, as the notices might possibly
miscarry in the mails. When any successful applicant changes his -
post-office address before he receives notice he should at once notify
the register and receiver at Pierre, South Dakota, of the change, and
also request the postmaster of the office named in his affidavit to for-
ward his mail to his new address.

' Method of Making Entry.

11. Persons who have been assigned numbers in the manner here-
inbefore prescribed may present their applications to make entry as
follows: .

Commencing on Monday, October 21, 1907, the applications of
those persons who have been assigned Nos. 1 to 50, inclusive, must
be presented in person or (in the case of soldiers and sailors) in the
manner permitted by section 2309 of the Revised Statutes, at the
lIand office at Pierre, South Dakota, and will be considered in their
numerical order during that day, and the applications of those to
whom have been assigned Nos. 51 to 100, inclusive, must be presented
and will be considered in their numerical order during the next day,
and so on from day to day, Sundays excepted, until the first four
hundred successful applicants have in this manner and order been
afforded opportunity to make entry. If any applicant fails to
appear and present his application for entry when the number
assigned to him by the drawing is reached, his right to enter will
be passed until after the other applicants assigned for that day have
been disposed of, when he will be given another opportunity to make
entry, failing in which he will be deemed to have abandoned his
right to make entry prior to December 20, 1907. In order to afford
others upon the successful list above four hundred an opportunity,
when there is a failure to make entry at the time assigned, it is
directed that on October 21 notice issue to such number of the con-
secutive persons on the list herein provided for (beginning with
No. 401, as shall equal those failing to make entry on that day), to
appear and make entry on Monday, November 4, and on October 22
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advise others in numerical order equal to the failures occurring on
that day to appear and make entry on November 5, and so.on each
day succeeding, Sundays and holidays excepted, until all lands are
entered or the list of authorized applicants is exhausted. :

12. At the time of appearing to make entry each applicant must
furnish such evidence as may be required to identify himself as being
the person who executed the aflidavit upon. which his number was
assigned, and he must by affidavit show his qualifications to male
homestead entry. If he files a soldier’s declaratory statement either
by agent or in person, he must furnish evidence of his military serv-
ice and honorable discharge. All foreign-born persons must furnish
proper evidenee that they have either filed their declarations of inten-
tion to become citizens, or that they have been- fully naturalized;
and all persons applying to make second entries must furnish the
number and date of their former homestead entry, and a description
of the land first entered, and also present an affidavit corroborated
by the oath of two other persons showing facts which entitle them
to make a second entry. This affidavit must conform to the gen-
eral regulations governing applications for second entries.

Payments Required.

13. All persons who enter these lands will be required to pay the-
usual fees and commissions collected under the homestead laws where
the price of the land is one dollar and twenty-five cents per acre, and
in addition thereto the appraised value of the lands entered by them
as follows: Each entryman will at the date of his entry be required
to pay in cash the usual fees and commissions, and one-fifth of the
appraised value of the lands entered by him, and the balance of the
purchase price in five equal annual installments, to be paid in one,
two, three, four, and five years, respectively, from and after the date
of the entry; but in cases where entries are commuted under sec-
tion 2301 of the Revised Statutes of the United States the entry-
man must pay all the deferred and unpaid installments of the pur-
chase price at the time he makes proof of residence and cultivation.

14. In case any entryman fails to make the annual payments, or
any of them, promptly when due, all rights in and to the land cov-
ered by his entry shall cease, and any payments theretofore made
shall be forfeited and the entry be canceled.

15. All of the lands affected by this proclamation which have not
been entered as herein provided prior to December 20, 1907, will,-
on that date, but not before, become subject to settlement and entry -
by any qualified homesteader under the general provisions of the
homestead laws and of the said act of April 21, 1906, at the price
specified in the schedule hereto attached; but all persons are espe-
cially admonished that under said act of Congress it is provided that
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no person shall be permitted to settle upon, occupy, or enter any of
said lands except in the manner prescribed in this proclamation until
after the expiration of sixty days from the time when the same are
opened to settlement and entry—or, in other W01dc_;, until after
December 19, 1907.

16.. The usual nonmineral and nonsaline affidavits will not be
required with applications to enter made prior to December 20,
1907, but evidence of the nonmineral and nonsaline character of
lands entered prior to that date must be furnished by the entryman
before their final proofs are accepted.

Proceedings on Contests and Rejected Applications.

17. When the register and receiver of the Pierre, South Dakota,
land office for any reason reject the application of any person claim-
ing right to make entry under any number assigned to him under
these regulations, they will at once advise*him of such rejection and of
his right of appeal, and further action thereon shall be contr olled by
the following rules, and not otherwise:

(z) Applications.either to file soldiers’ declaratory statement or
to-make homestead entry of these lands must on presentation in
accordance with these regulations be at once accepted or rejected,
but the local officers may, in their discretion, permit amendment of
defective applications during the day only on which they are pre-
sented. If properly amended on the same day, entry may be per-
mitted, after the numbers for the day have been exhausted, in their
numellcal order.

(b) No appeal to the General Land Office will be allowed or con-
sidered unless taken within one day (Sundays excepted) after the
rejection of the application. i

(¢) After the rejection of an application, whether an appeal be
taken or not, the land will continue to be subject to entry as before,
excepting that any. subsequent applicant for the same land must be - -
informed of the prior rejected application and that his application,
if allowed, will be subject to.the disposition of the prior application
upon appeal, if any be taken, from the rejection thereof, which fact
must be noted upon the receipt issued him and upon the application
allowed. ' ’

(d) Where an appeal is taken the papers will be immediately for-
warded to the General Land Office, where they will be at once care-
fully examined and forwarded to the Secretary of the Interior with
appropriate recommendation, when the matter will be promptly.
decided and closed. : ' '

(¢) Applications filed prior to December 20, 1907, to contest
entries allowed for these lands will also be immediately forwarded
to the General Land Office, where they will be at once carefully -
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examined and forwarded to the Secretary of the Interior witlhi proper
recommendations, when the matter will be promptly decided.

() These regulations will supersede during the period between
October 20, 1907, and December 20, 1907, any rule of practice or
other regulation governing the disposition of applications with which
they may be in conflict, in so far as they relate to the lands affected
by these regulations, and will apply to all appeals taken from the
action of the local officers during that period affecting any of these
lands.

Very respecttully,
Jusse E. Wirson,
Acting Secretary.

AFXFIDAVIT OF APPLICANT.

1, . of — post-office, do solemnly swear that I am
years of age,e feet and inches in height, and weigh pounds; that
I am o citizen of the United States, or have declared my intention to become
such; that I am not the owner of more than 160 acres of land, and have not
heretofore made any entry or acquired any title to public lands which dis-
qualifies me from making homestead entry; that I honestly desire to enter
Lower Brulé lands for my own personel iuse as a home and for settlement and
cultivation, and not for speculation or in the interest ‘of some other person;
that I have not presented and will not present any other affidavit of this kind.

Subsecribed and sworn te before me this —— day of October, 1907, within
the Pierre land district, South Dakota.

This affidavit can not be sworn to outside of the Pierre, South Dakota, land
distriet. ’ ’
. AFFIDAVIT OF SOLDIER’'S AGENT.

1, , of post-office, do solemnly swear that I am ——
vears of age, feet and inches in height, and weigh pounds; that
1 am the duly appointed agent of , of post-office, who desires to
make entry of Lower Brulé lands, under the President’s proclamation of
August 12, 1907, and section 2304, Revised Statutes of -the United States, as
amended by the act of March 1, 1901; that I have not presented and will
not present an affidavit of this character for any other person.

Subscribed and sworn to before me within the Pierre, South Dakota, land
district this day of ——, 1907.

i

This affidavit must be sworn to within the Pierre, South Dakota, land district,
and not elsewhere.

e If applicant is a minor and intends to make entry as a head of a family, he
should so state.
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SOLDIERS AND SAILOR'S AFFIDAVIT.

1, ‘—, of - post-office, do solemnly swear that I am qualified
to make a homestead entry and entitled to the benefits of section 2304, Revised-
Statutes of the United States, as amended by the act of March 1, 1901; that I
hereby appoint - my agent and attorney in fact to present the affi-
davit required by the President’s proclamation, dated August 12, 1907, and to
thereafter file a declaratory statement for me under section 2309, Revised
Statutes of the Unifed States; that I make his affidavit in good faith for the
sole purpose of securing public lands for a lome for myself, and for the pur-
poses of settlement and cultivation, and not for speculation; that I have not
presented and will not personally present an affidavit under said proclamation
nor suthorize any other person than the one named above to present such an
affidavit for me.

Subscribed and sworn to before me

, 1907.

-This affidavit may-be sworn to before any officer having a seal in any part of
the United States.

[Schedule omitted. ] -

EMPLOYEE OF GENERAL LAND OFFICE~MINERAL SURVEYOR—SEC’I‘ION
452, R. S.

Seymour K. BrRADFORD.

A United States mineral surveyor is within the purview of section 452 of the
Revised Statutes, which prohibits officers, clerks, and empléyees in the

¢ General Land Office from directly or indirectly purchasing or becoming
interested in the purchase of any of the public lands, and is therefore pro-
hibited from making a mineral location, upon penalty of forfextme of his
official position.

Acting Secretary Wilson to the Commissioner of the General Land
(S.V.P) Office, August 18, 1907. . (E. B. C)

This is an appeal by Seymour K. Bradford from your office decision
of April 22, 1907, revoking his appointment as an United States
mineral surveyor for the district of Nevada, because of violation of
section 452 of the Revised Statutes. With the appeal was filed Brad-
ford’s resignation as a mineral surveyor for the district mentioned,
dated March 22, 1907, and addressed to the United States surveyor-
general at Reno, Nevada. '

May 29, 1906, Special Agent Frank J. Parke reported that Mr.
Bradford was one of the locators of the Clay Bank placer claims,
situated about 12 miles from Tonopah, Nevada, and as such locator
and as attorney-in-fact for the other locators, conveyed said claims
to the Tonopah Water Company on April 20, 1903. Accompanying
the report is a full statement by Bradford, under oath, dated May 11,
1906, explaining his action in the matter,
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October 31, 1906, your office directed that the mineral surveyor
be granted sixty days in which to show cause why his appointment
should not be revoked and it was stated that if the mineral surveyor
made answer, the surveyor-general should consider the same and
make report and recommendation to your office.

November 22, 1906, the mineral surveyor made answer to the effect
that in most of the location notices posted his name was used with-
out his knowledge; that when he held an appointment in the 80’
mineral surveyors were allowed to locate mining claims; that from
the sample field notes furnished- him it is to be inferred that such
locations are permitted; that no circular or instructions were given
him advising him to the contrary; that the Clay Bank placer clalmq
were located for common clay, which is not subject to location under
the mining laws, and are on nonmineral, desert land and are null and
void and that consequently there was no violation of the provision of
section 452 of the Revised Statutes on his part; that his official bond
expired in August, 1906, and he is no longer a mineral surveyor;
that he, as a mineral surveyor, was not an employee in the General
Land Office and therefore not within the purview of section 452
of the Revised Statutes.

December 1, 1906, the surveyor-general reported that the four-
year period of the mineral surveyor’s bond had expired on August
16, 1906; that he had not applied for reappointment; and that all
orders for official surveys issued to him had been duly returned and
recommended that the surveyor’s name be dropped from the roll of
mineral surveyors for that district. '

April 22, 1907, your office held that the action of the mineral sur-
veyor was a Vlolatlon of the statute and declared his appointment
revoked. .

The mineral surveyor has appealed and spemﬁes error in the de-
cision of your officé as follows: In holding that a sufficient reason has
been shown for revoking his appointment; in holding that a mineral
surveyor might not participate in a mining location, he being a citizen
of the United States and within the purview of section 2319, Revised
Statutes; in holding, in effect, that a mineral surveyor is an employee
of the Government within the prohibition of section 452, Revised
Statutes; and in refusing to consider and accept his resignation as a
mineral surveyor, the same having been tendered in good faith.

The resignation referred to was not. before your office for considera-
tion and action but was filed with, and accompanied, the appeal taken
herein. The mere fact that such resignation has been tendered here
will not be permitted to affect the decision upon the merits in this

proceeding.
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Section 452 of the Revised Statutes is as follows:

The officers, clerks, and employés in the General Land-Office are prohibited
from directly or indirecfly purchasing or becoming interested in.the purchase of
any of the public land; and any person who violates this section shall forth-
with be removed from his office.

In this connection, see circulars of September 15, 1890 (11 L. D:,
348), and May 12, 1906 (34 L. D., 605).

The Depar tment has repeatedly decided that an United. States min-
eral surveyor is within the inhibition contained in said section 452
Floyd et al. . Montgomery ¢ al. (26 L. D., 122) ; Frank A. Maxwell -
(29 L. D., 76), and. Alfred Baltzell ¢f al. (29 L. D., 333). The first
case cited expressly overrules the prior departmental decisions in con-
flict therewith. The supreme court of Utah in a recent decision
(April 4, 1903), has said: '

We think that the section in question (452, suprd), includes minera] sur-
“. veyors, and prohibits them, as held by the Land Department, from entering any
of the public lands while they are such deputies;, and also from directly or
indirectly acquiring any interest in the purchase from the Government of the
_ same. * * * His location . . . was therefore void.

Lavagnino ». Uhlig ¢z al. (26 Utah, 1; 71 Pac., 1046, 1049.

That case was carried to the Supreme Court of the United States,
but the court refrained from expressing any opinion upon that phase
of the case. (198 U. 8., 443, 452.) In reference to the official status
of a mineral surveyor the Department has used the following
language:

He is, therefore, an officer of the land department, and as such is strictly
_ under the highest obligations to perform his duties in accordance with instrue-
tions. Being such officer, his reports_and acts must be accepted as prima facie
true, . . . His connection with the survey is only that of an officer of the
Department, and any further acts, especially in connection with securing a
Datent, are in direct violatipn of his duties and his instructions.

Gowdy et al. ». Kismet Gold Mining Co. (24 L. D., 191, 193). See
also, IT Lindley on Mines, sec. 661.

The only reported departmental decision.of recént date upon this
question is the case of W. H. Leffingwell, on review (30 L. D., 139),
involving an entry made December 31, 1897, by Leffingwell, the
official survey of which had been executed by him. The depart—
-mental decision directed that the entry be passed to patent, and is,
in part, as follows:

Without at the present time considering the correctness of thé conclusion"
arrived at in the case of Floyd et al. v. Montgomery et al. (26 L. D., 122, 136),
and similar cases, in so far as it was therein held that the prohibitive provi-
sions of said section embrace a deputy minerzt} surveyor, it is sufficient to say
that the facts in this case, as disclosed by the record, are materially different
from those stated in the cases referred to.
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. Independently of the statute it would be within the power of the land de-
partment in making regulations for the survey of mining claims to provide
against the survey thereof by one interested in the claim, the reason therefor
being manifest. In the case under consideration Leffingwell had no interest,
real or contingent, in the claims involved at the date of the survey thereof by
him, or at the date of the application for patent thereto, and under these cir-
cumstances it_is not believed that he is within the spirit of the statute or
circular above guoted.

This case is to be distinguished from the dec1310ns referred to, in
that the entry was passed to patent upon the particular facts and
equities presented, those evils which the statute was designed to

_correct being entirely absent. It also appears that the purchase and
entry of the claims was made by Lefingwell as transferee of the
applicant for patent, a proceeding at that time permitted and recog-
nized by your office, but which is not now allowable under the pro-
visions of paragraph 71 of the mining regulations, which provisions

~were first formulated and approved in the mining circular of July

26, 1901 (31 L. D., 453, 486). Leffingwell’s entry was treated and
disposed of as a special and peculiar case. The Department did not
modify or overrule the prior decisions cited therein. Indeed, in
disposing of the case, it was expressly stated not to bz necessary to
consider such prior decisions. These cases still stand as authorita-
tive and controlling.

Under the authorities a mineral surveyor is within the purview of
said section 452, and consequently is prohibited from making a
mineral location, upon penalty of the forfeiture of his official posi-
tion. It may be that Bradford acted without actual intention to
violate the statute, but ignorance of the law excuses no one. That -
the locations made may be defeated or proved to be voidable does
not clear him. He, while a mineral surveyor, was directly and
beneficially - interested, as a co-locator, in the Clay Bank placer
claims in violation of the statute and of necessity the penalty, to wit,
his removal from office, must follow. The appointment of Seymour
K. Bradford as an United States mineral surveyor must be revoked.

The decision of your office is accordingly affirmed.

HOMESTEAD ENTRY—RELINQUISHMENT—ACT OF APRIL 28, 1904.
AxorEw W. ALCORN.

‘Where on account of irregularity of the surveys one makes improvements on
land intended to be taken as a homestead but not included in the entry as
made, he may properly sell such improvements, and by such sale his right
to make another entry under the act of April 28, 1904, is not prejudiced
though followed by relinquishment of the lands actually embraced in his
entry but never intended to De taken.
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Acting Secretary Woodrujf to the Oomm_issz'oner of the General Land
(8. V.P) ' Office, August 16, 1907. (J.R. W.).

Andrew W. Alcorn, appealed from your decision of March 6, 1907,

adhering to that of October 25, 1906 rejecting his apphcatlon for
" homestead entry of the E. NVV and lots 1 and 2, Sec. 18, T 16
N, R. 23 W, I M, Guthrle Oklahoma 7
J anuary 21 1892, Alcorn made entry for the SW. 1 NE. 1, Sec.
18, T. 7 N., R; 3 E I. M., forty acres, Oklahoma serles, which was
~canceled on relinquishment I‘eblualy 25, 1903. August 9, 1893, he
made entry for the S. 4 1 and lot 2, Sec. 2, T. 16 N,, R. 24 W,
I. M., 119.83 acres, Klnoﬁshel series. Decembel 12, 1901, you allowed
him to amend this entry to be for lots 2, 3, and S. § NW. 1 of said
Sec. 2, which amendment was to be simultaneous with one by Robert
Alcorn of his entry also made August 9, 1893, which included said
lot 8. January 23, 1902, he withdrew such application, relinquished
the entry, and March 14, 1902, you closed the case.
February 8, 1906, he made this application to enter the E. %
NW. £, lots 1 and. 2, Sec. 18, T. 16 N., R. 23 W., and therewith filed
affidavit, corroborated, that prior to entry of 1893 he examined the
land, relying upon aid of a practical surveyor for the description;
that then no government field-notes were in that county (Day), and,
as he was informed, none were at the local office. There was a jog
in the township hne and no surveyor could inform himself of it,
which caused an error in description of the land entered, in that'
he intended to enter the land included in and described as lot 8 and
S. 1 NW. 4, Sec. 2; that the SW. 1 NVV had running water and
: valuable timber ; but the SW. 1 of NE. 1 is Valueless, that he estab-
lished residence on lot 3 in the sprmcr of 1893, made extensive
enumerated 1mp10Vements, worth over $1,000, not 1em0vable, that
when he found they were not on the entered land he sold them to
C. W. Donnell for $1,000, less than their cost; when he learned the
mistake lot 3 was covered by another entry; and about a year after
applying to amend he was convinced he could not do so, and relin-
quished, but made entry for sole purpose of a home. :

Your office records show that Robert Alcorn’s entry, above men-
. tioned, was amended to exclude lot 3, and that Andrew W. Alcorn,
not amending his entry to include lot 8 as permitted, relinquished
January 28, 1902, and the same day Columbus W. Donnell made entry
for lots 2 and 3, Sec. 2. You held that: : ’

The record does not sustain the allegations made by the applicant . . .. he
appears.to have exhausted his homestead right and his application is denied. -

It is no doubt true that.before filing relinquishment of the 1893
entry in the local office, Alcorn knew the amendment. was allowed,
for the amendment of the two Alcorn entries had to be simultaneous,

10766—voL 36—07TM—7b ”
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so that Andrew might obtain lot 3 ineluded in Robert’s entry, on
which Andrew’s house and chief improvements lay. The local office,
January 25, 1902, reported that your letter allowing the amendments
was served by registered mail on each applicant, January 16, and was
acted upon January 18, by Robert. Presumably, Andrew was also .
informed at that time, either by receipt of the notice or by Robert,
whose lot 83 Andrew was to take. Andrew’s relinquishment is dated
January 21, and was filed in the local office, and Donnell’s entry was
made January 23, 1902, :

The record does not show when the apphcatmns to amend were
made or how long they pended before favorable action of December
12, 1901. It seems to have pended considerable time. The aflidavits
show the current report was that amendments would not be allowed
to correct errors in descriptions caused by non-continuity of section
lines south and north from the fourth standard parallel. Andrew
lost hope of amendment of his entry to cover the tract whereon his
improvements were. That tract was in Robert’s entry. He sold
those improvements to Donnell, who took chances of obtaining right
to enter the tract in case Robert was permitted to amend, or, if he

‘was not permitted to amend, would lose or have to remove them.

The affidavits are clear and sufficient to the point that Andrew’s sale
of improvements was in September, 1901, before allowance of amend-
ments. The price was necessarily for the improvements, not for
relinquishment of an entry, for Robert held entry of the tract and
Andrew could not sell or relinquish it.
. Where by irregularity of the surveys one makes improvements
on land not covered by his entry, he may properly sell them and by .
such sale his right under the act of April 28, 1904 (33 Stat., 527),
is not prejudiced though followed by rehnqulshment to the Unlted
States of the lands entered, but never intended to be included or
taken. ,

Your decision is reversed, and if no other objection appear, the
application will be allowed.

MINING CLAIM—PURPOSES FOR WHICH LOCATION IS MADE.
Granp CanyoN Ry. Co. ». CAMERON.

The government is a party in interest in every case involving the disposal of
the public lands, and when such lands are sought to be acquired under any
of the public-land laws, it is not only within the power but it is the duty of
the land department to see that the lands are disposed of according to law,
and not in violation or evasion of the law.

Lands belonging to the United States can not be lawfully located, or title thereto
by patent legally acquired, under the -mining laws, for purposes or uses
foreign to those of mining. or the development of minerals; and should ‘it
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be shown in case of an application for mineral patent that the claims
applied for were not located in good faith for mining purposes, but for the
purpose of securing control of a trail upon lands belonging to the United
States, susceptible of such control by reason of the surrounding physical
conditions, so as to place the claimant in a position to charge for the
privilege of using the trail, and thereby to prevent the free and unrestricted
use thereof by the publie, such claims would be fraudulent from their
inception and patents thereto could not be obtained under the mining laws.

Acting Secretary Woodruf to the Commissioner of the General Land
(S.V.P) Office, August 21, 1907. (A.B.P.)

This is an appeal by Ralph H. Cameron from your office decision
of January 22, 1907, whereby two applications for mineral patent
(Nos. 714 and 715) filed by Cameron May 24, 1905, and based upon
surveys Nos. 2014 A and B and 2016 A and B, respectively, Prescott,
Arizona—one embracing the alleged Magician lode claim and Alder
mill site, and the other, the alleged Wizard lode claim and Willow
. mill site—were held for rejection.

The proceedings were without adverse claim under the statute -
against either application, but on July 25, 1905, the Grand Canyon
Rallway Company filed protests against both Except as to formal
matters, the allegatlons of the protests are the same in each case.
Stated partly in substance and in part literally, they are, in 50 far as
deemed material, as follows:

1. That the protestant company is, and since .August 10, 1901, has .
* been, a corporation, maintaining and operating a railroad for the car-
riage of freight and passengers from the town of Williams, in the
Territory of Arizona, to a point on the rim of the Grand Canyon of
the Colorado River in said Territory, near what is known as the
Bright Angel Trail. 2

2. That at the time of the location of his said lode claims, Cameron
had made no discovery of any valuable deposit of mineral within the
limits of either claim, and has not since made any such discovery; and
that the lands so located do not contain valuable deposits of mineral
of any kind so far as known.

3. That the notices of the applications for patent are defective,
and were not posted on the several claims as required by law.

4. That the expenditures in improvements upon the claims are in-
sufficient for patent purposes. : ‘

5. That Cameron is seeklng “ by means of fraud, deceit, and mis-
representation ” to acquire patents for the lands embraced in said
claims, in that such lands are not valuable for minerals, and the claims
were not located for mining purposes but for the purpose of “ con-
trolling so far as possible the use of a portion of the Bright Angel
Trail leading from near the ‘terminus of the hne of railroad of the
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protestant down the walls of the Grand Canyon of the Colorado
River to said river, and thereby placing himself in a position either
to prevent the public from using said portion of said trail or pay to
said Cameron such sums of money as he shall see fit to exact for the
privilege of using said trail.”

6. That the boundarles of the Magician locatlon were so fixed
upon the face of the earth as to include that portion of said.trail
known as the Devil’s Corkscrew, which, because of the topography
of the ground traversed by it, is located upon the only practicable
and feasible route for a trail from the terminus of the protestant’s
line of railroad to the Colorado River, and that, so far as can be
determined from an inspection of the surface of the ground and the
small amount of excavation therein, the course of said alleged mining
claim was determined by the course of said portion of qaid trail
1ather than by the course of any lode or mineral bearing vein.’

. That the lands embraced in the so-called Alder and  Willow
mlll sites are not and never have been used or occupied for mining or
milling purposes, and that said Cameron is seeking to acquire pat-
ents to said mill sites “ by means of fraud, mlsrepresentatmn, and
deceit,” and-as a part of a scheme devised by him “ for acquiring
control of said Bright Angel Trail and the waters flowing in what is
known as Indian Garden Creek.”

8. That in carlyino out said scheme Cameron “made pretended
locations of mining claims and mill sites along and across said trail .
from its head on the rim, near the terminus of the line of railroad of
the protestant, to its foot, at the Colorado River,all in the Grand Can-
von of the Colorado Rlver, so located astoinclude the greatest possﬂale
portion of said trail;” that the mining claims and nnll sites here in
question were located in pursuance of sald scheme; “that the Grand
Canyon of the Colorado River is one of the great natural wonders
of the world, is visited by large numbers of people from all parts of

- the world, practlcally all of whom travel over the line of railroad of
the protestant and the most of whom make the trip over said trail
down to said river;” and that said trail and alleged mining claims
and mill sites are within the Grand Canyon Forest Reserve.

9. That these protests are made for the purpose of preventing the
consummation  of what protestant verlly believes to be a fraudulent
scheme to obtain patents for lands within a forest reserve regardless
of their value for mining uses, and to secure control of the waters
flowing in what are known as Indian Garden and.Pipe Creeks; and
also for the purpose of securing to the public, and partlcularly to
all persons who travel upon the protestant company’s line of railroad
with the intention of visiting the Grand Canyon of the Colorado
River, “ the right freely and unrestrlctedly to travel upon and over

said trail down into said canyon.”

“

113
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At a hearing ordered by the local officers upon the protests testi-
mony was submitted by both parties. To avoid a second examination
"of the witnesses, the allegations of the protests being in most part
the same, it was stipulated, in effect, that testimony once taken should
be considered, as far as apphcable, in both cases. Apparently be-
cause of such stipulation, the cases have been since considered to-
gether, as. though consolidated into one case.- '

‘Before the testimony was commenced counsel .for the protestant
‘company (hereinafter called the company) submitted several motions
in writing having for their ultimate object the dismissal of the appli-
cations for patent on various and sundry stated technical grounds;
which motions were severally overruled.

In thé course of the examination of one Martin Buggeln, the first
witness called on behalf of the company, he was asked to tell what
he knew about certain mining locations claimed by Cameron at the
rim of the Grand Canyon near the terminus of the company’s line
of railroad. .The question was objected to by counsel for Cameron,
as relating to an immaterial matter, and the objection was sustained
by the local officers. Counsel for the company thereupon submitted
the following offer of proof:

We wish to make proof by the witness Buggeln, and by other witnesses, that
Ralph H. Cameron did not locaie the mineral claim in proceeding, No. 714, for
mining purposes or- with the inténtion: of holding it and working it for any
mineral or minerals contained therein, or for the purposes of acquiring the
millsite in connection with said mining claim, but that said mining claim and
millsite were taken as part of a connected system and scheme arranged by
the said Cameron beginning at the head of Bright Angel T'rail at the rim of
the Grand Canyon on mineral claims located by him and known as Cape Horn
Lode mining claim and the Golden Eagle mining claim, to which are. joined
and connected following down the trail other mineral locations made by said

* Cameron, including the mineral claim and millsite embraced in this proceeding,
said millsite being the Alder milisite and situated at the point on said Bright
Angel Trail known as Indian Gardens and covering a part of the water flowing
there from natural springs and in the Indian Garden Creek. The mineral
claim in this proceeding is located on said Bright Angel Trail at a point impass-
able, except over said trail through a place known as the Devil’s Corkscrew.
That at the foot of and along said trail, and for the purpose of controlling
passage thereover, the applicant has made a mineral filing on.said Wizard .
Mining claim, in connection with which he has located the Willow Millsite,
adjoining the Alder Millsite above described and covering additional water-
grounds and water-course in said Indian Gardens. :

In support of this offer we wish to show a scheme or system on the palt of the
applicant to take the premises described for other than mineral or millsite pur-
poses; the protestant further offers to show that said Cameron since 1902 has
been conducting on the rim"of the Grand Canyon on the said Golden Eagle
Mining Claim and the Cape Horn mining claim a hotel and livery business for
the entertainment of guests and travelers to the Grand Canyon for the purpose
of seeing that werk of nature, and that he has upon said two mining.claims a
“hotel building constructed of logs and boards two stories high, also stable build-
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ings and corrals and about twelve solidly constructed house tents, having stone
foundations, wooden frames and tent coverings, in which large numbers of
tourists and travelers have been since 1902 and down to the present time housed .
for hire by said Cameron and piloted by vehicles and on horseback by said
Cameron and employees to the different points in the said Canyon and along
the rim thereof; that starting from said two mining claims at the rim of said
Canyon is a trail, which the said Cameron claims to be a tollroad, the entrance
to which Is upon said mineral claims, and that part of the hotel and livery
business of said Cameron, conducted on said Golden Eagle and Cape Horn
Mining claims is to conduct tourists down said trail into the Canyon and to
collect tolls for passage over said trail as well as moneys for livery service and
. service of guides for tourists. '

Protestant further offers to show that on the Alder Millsite and Willow Mill-
. gite before described as at the Indian Gardens said applicant has since 1902
maintained house tents and hotel accommodations for tourists into said Canyon.
and that he is now and has for a long time been furnishing. tourists with all
things necessary for their accommodation, including intoxicating liguors, upon
said millsites: that on said millsites he has a partially stone and mortar building
designed as a hotel together with about eight or nine house tents, constructed
after the manner of those described on the rim of the canyon with stable room
and corrals for the saddle animals needed in showing guests throughout the

canyon.

This offer of evidence was objected to by counsel for Cameron, and
the objection was sustained. The result was to confine the testimony
to much narrower limits than contemplated by the protests, and
effectually to preclude the introduction of any evidence to support
the charge of fraud and bad faith on the part of Cameron in the loca-
tion and assertion of the claims in question. °

After the witnesses present had been examined, as far as permitted,
there was a motion by the company, supported by two affidavits, the
statements of which are not disputed, for a postponement of the hear-
ing to a date to be fixed by the local officers on account of the absence

_of a material witness—one Lester Jackson; but the motion was denied.

Upon such evidence as they allowed to be introduced the loecal
officers found that the company had “totally failed to prove the
allegations ” of its protests. The company thereupon appealed.

By the decision of January 22, 1907, your office, after sustaining the
action of the local officers in-all other respects, held the applications

. for patent for rejection on the grounds (1) that the lands covered by
the lode claims were not shown to contain mineral deposits of
sufficient. extent and value to render them subject to entry under the
mining laws, and (2) that the mill sites were not shown to have been
used or occupied for mining or milling purposes.

The Department is of opinion that in sustaining the action below
upon the question of the sufficiency of the notices of the applications
for patent, and upon the motions of the company to dismiss said
applications, your office decision is right, and in these respects said
decision is affirmed.
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The refusal of the local -officers to allow the introduction of the
offered evidence on the question of fraud and bad faith in the asser-
tion of the claims embraced in the applications for patent, however,
and the affirmance of that action by your office, the Department can
not accept as justified by the law. If it be true as in substance
charged in the protests that the claims were not located in good faith
for mining purposes, and that patents therefor are sought for the
purpose of securing control of a trail upon lands belonging fo the
United States, leading from the rim of the Grand Canyon of the
Colorado River down into the Canyon and te said river, known as
the Bright Angel Trail, so as to place the applicant in a position
to charge visitors to the Canyon—alleged to be one of the great
natural wonders of the world—for the privilege of using said trail,
and thereby to prevent the free and unrestricted use thereof by the
public, or persons desiring to visit the Canyon, said claims were
fraudulent in their inception, are equally so still, and patents there-
for can not be obtained under the mining laws.

That lands belonging to the United States can not be lawfully
located, or title thereto by patent legally acquired, under the mining
laws for purposes or uses foreign to those of mining or the develop-
ment of minerals, as attempted in this case if the charges of the
protests be true, is a proposition the soundness of ‘which is beyond
question. It was never contemplated or intended that public lands
might be possessed and held and title thereto acquired under the
mining laws for purposes or uses not essential to mining, or mining
operations.

In connection with their ruhng against the admlss1b1hty of evi-
dence offered by the company to show that Cameron’s claims were
Iocated and held for other than mining purposes, it was stated by
one of the local officers, and apparently concurred in by the other,
as follows: “ It does not make any difference what he uses or wants
them for. I do not'see how you. can go into that question.” It is
proper here to observe that such statement does not correctly repre-
sent the law. The Department knows of no reason why the purposes
for which lands claimed under the mining laws, and charged to be
fraudulently so claimed, are used or intended to be used, may not be
inquired into, in a proper case, the same as in the case of a charge
~ of fraud or bad faith against a claimant under -any other of the
public land laws. The principle applies alike in all cases arising
under any of such laws.
~ 'The Government is a party in interest in every case involving the
“disposal of the public lands, and when such lands are sought to be
acquired under any of the public land laws it is not only within the
power but it is the duty of the land department to see that the lands
are disposed of according to law, and not in violation or evasion of
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the law. As was held by the Supreme Court in the case of Knight ».
United States Land Association (142 U. S., 161, 176-181), the Secre-
tary of the Interior, as the head of the Land Department, “is the
guardian of the people of the United States over the public lands,”
and his oath of office obliges him to see that the law is carried out,
that the public lands are not disposed of to parties not entitled to
them, that justice is done to all claimants, and that the rights of the
people of the United States are preserved. See also McDaid ». Okla-
homa (150 U. S., 209, 215-216). '

In this case the stated evidence which the company offered to pro-
duce through the witness Buggeln and other witnesses was clearly
admissible under the protests as bearing upon the question of Cam-
eron’s good faith in the assertion of the claims embraced in his appli-
cations for patent, and the action of the local officers refusing to
allow such evidence was error.. The decision of your office affirming
that action was likewise error, and to that extent said decision is
hereby reversed.

Because of such error the Depaltment is deprived of evidence
material to the questions involved, and consequently the state of the
record is not such as to warrant a ﬁnal disposition of the case at this
time. It is to be observed in this'connection that the lands covered
by the mining ‘claims in question are situated within a national
forest.

The record is accordingly returned to your ofﬁce to be by you re-
turned to the local officers with directions that they reopen the hear-
ing and admit the evidence formerly offered by the company, and re-
fused by them. They will also admit any and all evidence that may
be offered by either party, or by the Government, in relation to
Cameron’s purpose, past, present, or future, as touching the claims
here in question, or any other claims located or claimed by him em-
bracing portions of or lying near to the said Bright Angel Trail, in-
cluding evidence intended to show the uses to which any or all of
such claims have been applied. Any further evidence that may be
offered by either party, or by the Government, bearing upon any of
the other questions raised by the record and not herem finally passed .
upon will likewise be admitted. )

The local officers will proceed with the rehearing, after not less
than twenty days notice to both parties, with as much expedition as
their other official duties and a proper regard for the convenience of
the parties will allow. When the taking of testimony shall be com-
pleted they will forthwith forward the entire record to your office to
be by you transmitted to this Department, with such recommenda-
tions as you may desire to make, if any. The whole matter will then
be considered and disposed of here, where such briefs or arguments
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~ as counsel for either party may wish to submit may be filed. All

. questions other than those e*{pressly decided are held open until that
time; and the decision of your office, on the points as to which the
same is not herein either affirmed or reversed, is modified accordingly.

TIMBER CUTTING~PERMITS TO CUT TIMBER BY AGENT FROM NON-
. - MINERAL PUBLIC LANDS.

- INSTRUCTIONS.

DEPARTMENT OF THE INTERIOR,
GenEraL Laxp Orrice,
w ashmgton, D. 0., August 21, 1907.
Chiefs of Field Divisions, General Land Office.
Sies: Hereafter applications for permit to cut timber by agent

‘from the non-mineral public lands under the act of March 8, 1891
(26 Stat., 1093), as extended by the act of February 13, 1893 (o7
Stat.; 444), and the act of March 3, 1901 (81 Stat., 1486), will be
filed dlrectly with you instead of Wlth the register and receiver as
heretofore. On receipt of such an application you will at once have
the same taken up and made special for investigation as follows:

(1) Examine the records of the proper local land office to see if the
lands described in the petition are vacant public lands. -

(2) Ascertain by field examination or otherwise that the appli-
cants are bona fide residents of the State and that they urgently need
the amounts of timber set opposite their respective names for the pur-
poses indicated in the act.

(a) That the petitioners are not in position to go upon the public
domain and cut and get out said timber for themselves.

(b) That the agent who is to procure the timber for them is in

~ every way reliable and that the price agreed upon is only a charge
for the necessary time, labor and legitimate expense in getting it out,
plus a fair price per thousand feet for sawing logs into lumber, and
that he does not make any charge for the tlmber itself.

(¢) That the removal of the timber will not interfere with, lessen
or damage the water supply or injuriously affect any public interest
and that said timber is for the actual use of the petitioners and is not

“to be sold, nor bartered also give county and State where timber is
to be used.

(d) That the land is non-mineral in character.

(e) Whether or not there are private dealers who will supply

* timber or lumber to the petitioners; and if so, at what rate.

(f) If after your investigation is completed you find that the

‘petitioners, or any of them, are entitled to the free use of timber under
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the terms of law, you will grant said petition with the amounts of
timber required, placing your initials after the name of each petitioner
whose permit is granted. You will not initial the riames of any peti-
tioners who, in your opinion, are not entitled to the use of timber and ©
in your report you will state the reasons for rejecting the petition as to
them. : : ’
© Very respectfully,

: Frep DEnNETT,
Acting Commissioner.
Approved, August 21, 1907: :

G. W. Wooorurr, -
Acting Secretary.

Raney v. BurNETT.

Motion for review of departmental decision of July 2, 1907, 36
" L. D., 2,-denied by Acting Secretary Woodruff, August 23, 1907.

APPLICATIONS TO CODI]\IU’I‘E—RE%I&)FI‘ENCE PENDING SUBMISSION OF
’ PR .

- IngTRUCTIONS.

DerarTMENT OF THE INTERIOR, GENERAL LAND OFFICE,
: Washington, D. 0., August 31, 1907.
Rec1ster axp Recerver, Mivor, Norra Daxora. '

GentTLEMEN : Referring to your communication of August 16, 1907,
calling attention to the fact that a large number of applications to
make commutation proof have been filed in your office but that owing
to the press of business in your office the hearing of said proofs can
not be had before April next, and that under existing rulings claim-
ants are required to remain continuously upon their claims up to the
time of submission of final proof, which in the class of cases men-
tioned will result in great hardship to those who have resided upon,
cultivated and improved their claims for the statutory period and
who are constrained by necessity to leave the claims for the purpose
of earning money for their support or for the further improvement
of their claims, you are instructed as follows: - "

First. Where applicants file in your office their applications to
make final commutation proof accompanying same by their affidavits-
setting forth briefly the. facts as to their period of residence upon
the claim, amount of cultivation and improvements, and why they
desire to leave the same, the absence of such claimants from their
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land from and after the filing of the application and until ‘date
fixed by you for submission of final proof, will not prevent the.appli-
cants from making such proof on the day fixed by you.

_ Second. If upon submission of such proof it fails to show resi-
dence, cultivation and improvement, as required by law, up to date
of filing in your office the application to submit final proof and the
affidavit above mentioned, claimants will not be allowed to claim the
period of absence as constructive residence upon their lands but said
period will be treated as are leaves of absence under the act of March
2, 1889 (25 Stat., 854), and should the proof submitted be rejected
because of inéuﬂicient compliance with law prior to date of appli-
cation to submit final proof, claimants will be required to show, when
submitting new proof, residence, cultivation and improvement for
the statutory period, not counting the interval of absence under
these instructions.

Very respectfully, Frep DenNNETT,
: Acting (ommissioner.
Appl oved: :
Georee W. VVOODRUTI‘,
Acting Secretary.

iNDIAN LANDS—STATE SELECTIQN—GRA.NT FOR.PUBLIC BUILDINGS.
Arvison v. State oF MONTANA.

Lands formerly within the Gros Ventre, Piegan, Blood, Blackfeet, and River
Crow Indian reservation in Montana and opened to enfry under section 3 of
the act of May 1; 1888, are subject to selection by the State on account of the
grant for public buildings made by the act of February 22, 1889.

Acting Secretary Woodruff tov‘rz',‘he Commissioner of the General Land
(8. V.P) Office, September 5, 1907. (F.W.C)

The Department has considered the appeal by Alfred E. Allison
from your office decisions of February 24 and August 18, 1906, affirm-
ing the action of the local officers in rejecting his homestead applica-
tion covering the NE. 1 of Sec. 12, T. 38 N., R. 6 W., Greatfalls land
district, Montana, for conflict with the claim of the State of Montana
under a selection made of said land in part satisfaction of its grant‘
for public buildings.

August 28, 1898, the Governor of the State of Montana made appli-
- cation under the act of August 18, 1894 (28 Stat., 372), for the with-

drawal and survey of township 33 north, range 6 west, outside of the
east boundary of the Blackfoot Indian reservation, and by your office
letter “ E ” of September 7, 1898, Wlthdrawal was ordered as of the
-date of August 31, 1898.
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Due publication of notice of the State’s application for survey was
made in the “ Helena Herald,” the publication running from Septem-
ber 17 to October 27, 1898. The survey of the townshlp was made
June 9 and 10, 1900, and the plat thereof was filed. April 10, 1902.

June 5, 1902 Wlthm the sixty days preference right of selection
granted the State by the act of 1894, the State filed its list of selec-
tions embracing the tract here in question, the selection being on
account of the grant made by the act of February 22, 1889 (25 Stat.,
676), for public buildings. '

Tebruary 21, 1893, the local officers rejected Allison’s homestead
application for conflict with the prior selection by the State, from
which action he appealed to your office but failed to make service of
his appeal upon the State. Notwithstanding this defect, as he alleged
settlement antedating the State’s application for survey and continu-

" ous residence upon the land, with valuable improvements, your office,
“in letter of January 11, 1905, addressed to the local officers, directed

- that the State be allowed sixty days to show cause why its selection
as to the tract embraced in Allison’s application should not be can-
celed or to apply for a hearing to determlne their respective rights in
the premises.

A hearing was thereafter held and upon the record made the
local ofﬁcers rendered decision in favor of the State; holding, in
effect, that the pretended settlement claim of Allison was not sufficient
to defeat the right of the State under its selectlon, from which Alli-
son appealed to your office and the record is very carefully reviewed
in your office decision of February 24, 1906, wherein the decision of

* the local officers was affirmed and the rejection. of Allison’s applica-
tion sustained. A motion for review was denied in your office deci-
sion of August, 1906, and the case has been further prosecuted by
appeal to thls Department

It may be here stated that on May 17 1902, prior to the selection
of the land by the State, this tract Wlth others was temporarily
withdrawn on account of the St. Mary’s Canal irrigation project.
Since the case has been pending before the Department on appeal
investigation was directed to ascertain the needs of the irrigation

- gervice. respecting this tract, resulting in the recommendation by the
Director of the Reclamation Service that this-tract be restored, which
recommendation received departmental approval June 25, 1907, so
that no further consideration of any question respecting the needs of
the irrigation service affecting this tract need be considered.

v VVlth regard to the alleged settlement claim of Allison antedatmg ‘
- the apphcatlon of the Governor for the survey of the township in

question, the concurring decisions of your office- and the local officers
respecting the quality of that claim is affirmed after a very careful
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examination of the record, which fully supports the finding made and
the conclusions arrived at.

It has been suggested in the progress of this case that the tract of
land in question being among those restored to the publie domain for
dlsposal under the act of May 1, 1888 (25 Stat., 113, 133), the same
is not subject to the selection by the State of Montana, independently
" of any claim of Allison thereto, because of that portion of section 3
of said act wherein it is provided that these lands—

are a part of the public domain of the United States and are open to the opera-
tion of the laws regulating homestead entry, except section 2301 of the Revised
Statutes, and to entry under the town site laws and the laws governing the dis-
posal of coal lands, desert lands, and mineral lands; but are not open to enfry
under any other laws regulating the sale or disposal of the public domain,

This matter has before been the subject of departmental considera-
"tion in connection with clear list No. 1, Greatfalls, Montana, school
land indemnity, in respect to which it was said in departmental

decision of July 5, 1906 (L. and R. Press Copybook No. 579) :

With regard to the question as to whether the lands formerly within the
Gros Ventre and. other Indian reservations, restored to the public domain for
dlsposmon in the manner provided by the-act of May 1, 1888, supra, are subject
to indemnity school land selection, when viewed in the light of the fact that
.the enabling act was not passed until February 22, 1889 (25 Stat., 676), by the
19th section of which it was provided “ that all hnds granted in quantity or as
indemnity by this act shall be selected under the direction of the Secretary of
the Interior from the surveyed, unreserved, and unappropriated public domain
of the United States within the limits of the respective states entitled thereto,”
and the provisions of the act of February 28, 1891 (26 Stat., 796), governing gen-
erally the selection of school land indemnity, the provisions of the act of March
3, 1893 (27 Stat.,, 592), and the.act of August 18, 1894 (28 Stat., 373), it is the
. opinion of this Department that such lands are not reserved or appropriated as
against selection by the State in satisfaction of its grants in quantity or as
indemnity. - This, it is learned, is in harmony with the repeated rulings by
your office and in nowise conflicts with the holding in the case of State of Utah
(30 L. D., 801), for the reason that the lands there in question were subject to
disposal under the provisions of the act of July 5, 1884 (23 Stat., 103), and
August 23, 1894 (28 Stat., 491), which had provided for an appraisal of the
lands before subjecting thema to a particular form of entry described in said
~ acts, and required that in.the.entry they should be paid for at the applalsed

price, thus, in a sense, appropriating the land.

" This fully disposes of the objection made to the State s selection
and after a most careful review of the entire case the decisions of your
office are affirmed and Allison’s application will stand rejected. -
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ACCOUNTS—RECEIPTS—VOUCHERS—DISBURSING OFFICERS.

CIRCULAR.

DEPARTMENT OF THE INTERIOR,
Gexeran Lanp Orrice,
Washington, D. C., September 7, 1907.

Dzsbwasmg Officers of the General Land Office.

GexTiemeN: In compliance with circular of July 29, 1907, the
Comptroller of the Treasury, you are advised that after Septpmber
30, 1907, the practice of requiring public creditors to receipt for
moneys in advance of actual payment will be discontinued, except
where receipts are required either by law or by contract.

Instead of taking a receipt in advance of payment, you will take a
bill (signed and certlﬁed by the creditor—see Forms 4-665¢ and-
4-665b), the bill or voucher being certified as to correctness by the
officer by whom the articles are Teceived or under whose supervision
the services are rendered. 'When paid by check, the check number,
date, amount, name of depos1tary, etc., should be noted on the voucher.
You will then forward it with your accounts, instead of the receipts
now in use.

The vouchers and accounts, after receiving the examination of this
office, will be forwarded to the Auditor for the Interior Department
who will compare the vouchers with the checks issued in payment
therefor, which will be forwarded to him by your depositary. A
monthly statement will be furnished you by your depositary, showing
number and amount of your paid checks, from which you can prepare
your statement of balances after comparison with your check stubs.

Disbursing agents will be held to a strict comphance with the terms
of circular of July 29, 1907, a careful study of which is imperative.

Dzﬁectwns fm" the Use of New Forms }—~665a, 4—665b, and {~665¢.

See that all blank spaces are filled in, except those for signature of
~approving officer, which will be omitted.

. Place the voucher number on the check, and the check number on
the voucher, to facilitate the assemblage of the checks and vouchers by

the Auditor.
See that the voucher has the name, title, and address of the disburs-

ing officer on it.

Voucher numbers should be consecutive and contlnuous during the
period for which the account is rendered.

Form 4-665a, “ voucher for personal services,” is to be used for pay-
ment of services of persons employed at a given rate for a given time.
In payment of registers and receivers the usual statement, Form
- 4-637, showing fees and commissions earned. will be furnished, with
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vouchers relating to said statement attached showing, under head of
remarks, on each voucher, ¢ for salary only,” or “ for alary and fees
and commissions,” as the case may be. Do not use the receipt at the
top of said statement. Receivers will use 4-665¢ as a voucher for
their own salary, fees, and commissions. Form 4-665¢ will also be
used instead of forms—
4-639, “ receiver’s voucher for services of clerks.”
4—639?) “receiver’s voucher, When 1mmechate performance is re-
quired by the public exigency.”
4-665a, surveyors -general ~voucher for services of himself and
clerks. -
4-665¢, surveyors-general voucher for services of clerks payable
from special depos1ts
Form 4-6656, “ voucher for purchases and services other than
personal,” is to be used for all purchases; and for services rendered by
persons not regular employees of this bureau but paid from an appro-
priation by check. Form 4-6650 will also be used 1nstead of forms—
4-641, “ receiver’s voucher for purchase
4-641¢, “ receiver’s voucher for exigency purchases,” by the inser-
-tion of the approprlate number and initial.
- 4-665d, “ receiver’s voucher where testlmony is taken by deposi-
tion,” by insertion of the officer’s bill in its approprlate place.
" 4-640, “ receiver’s voucher for payment of witnesses,” by insertion
of Witnesses’ bill and the certificate of the special agent that “ above’
account is correct and witness appeared by my authority.”
4-665b, “ surveyors-general voucher for purchase.”
4-665¢, “ surveyors-general voucher for exigency purchases,” by
insertion of the proper number or. initial. -
~ Form 4-665¢, “ receipt for cash payment,” should be used, in con-
" nection with the other two forms, when cash payment is made instead
- of payment by check. It is intended to take the place of the check
number, date, etc., at the bottom of vouchers, and should be attached -
to-said vouchers when used in that way. '
Form 4-665¢ can also be used instead of 4-64la, “receipt for
unearned fees and unofficial moneys,” when payment is made in cash ;
‘when. payment of unearned fee and other trust funds is made by
check, no voucher is necessary, but receivers will insert in their
quarterly abstract, Form 4-103¢, the number and date of the check by
‘which payment is made
Form 4-639a, and 4-640a, ¢ for use of receivers in payment of con-
test clerks,” will be retained. Surveyors-general will use the forms
mnow in use for the payment of their departmental printing and sta-
tionery bills, by adding thereto the number of check, date, amount,
and name of dep051tary
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Agents and others not bonded can use the receipts now in use, as tlie.
circular applies only to disbursements made from public funds with
which a disbursing agent is charged."

Special agents and other field employees will continue to use Form
4-152 for thelr monthly accounts, omitting to sign the receipt, but if a
disbursing agent. who is also a field employee pays himself by check,
he should give the check number; date, amount, ete., at the bottom of'
the form instead of the receipt.

Disbursing officers will exercise judgment and care in using 'the
three new forms. It is to their advantage to do so, as in case of error
the settlement of accounts will be delayed or the amount in error will
be disallowed, in either event causing trouble, loss of time and, per—
haps of money. -

Disbursing officers will destroy all voucher forms now on hand
made obsolete by this circular, after the receipt of the three new
forms, a supply of which, estimated to last six months, will be sent
them from the Secretary’s office.

Acknowledge receipt of this circular.’ ,

Very respectfully, . R. A, BALLiNgER,
g Commissioner.

Approved September 7, 1907. :

Jusse E. WiLsoxn,
Acting Secretary of the Intemor

CONTESTANT—PREFERENCE RIGHT—ACT OF MAY 14, 1SS0.
TAYLOR ET AL. ©. GRAVES.

The preference right of entry accorded a successful contestant by the act of
May 14, 1880, is in the nature of a reward to an informer and is not earned
until the entry is canceled as the result of the information furnished. ’

The preference right of entry is not earned by a collusive informer .who does
not act in good faith but assumes the position of an informer for the
purpose of protecting the entry from bone fide attack until the entryman
can sell a relinquishment.

The preference right of entry of a successful contestant is not a 11ght in the
land whiclh he may transfer to another but is purely personal to the.
informer and not assignable.

The preference right of entry, in a case whele the senior contestant \vtthdmwa

 his confest, will, as between two junior contestants, be awarded to the
junior-junior contestant who successfully prosecutes his contest, where the
senfor-junior contestant was afforded an opportunity to prosecute his con-
test but failed to do so. . :

Adting Secretary Woodruff to the Commissioner of the General Land
(S.V.P) Office, September 7, 1907. (J.R.W.) -

Tsaac D. Taylor and George F. Marston each appealed from your
decision of September 15, 1906, awarding to Charles M. Graves
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preference right to enter the NE 1, Sec. 29, T. 21 N, R. 22 W., I. M.,
Woodward, Oklahoma

- July 80, 1903, Michael C. Sawyer filed a contest affidavit charging
abandonment by his daughter Bessie of her then existing enfry. A

August 1 and September 27, 1903, respectively, Isqac D. Taylor
and Charles M. Graves filed contest aﬁid‘Wlts making the same charge
and that the first contest was collusive, applying to intervene therein.
October 26, 1903, before action on the junior contests, Michael Sawyer,
after due notice, submitted testimony, and February 14, 1904, before:
decision of the local-office in his case, dismissed and filed waiver of
preference right. At the same time rehnqmshment of the entry was
filed and Marston applied for entry.

March 19, 1904, Graves applied for entry, filing affidavit claiming
right Superior to Taylor and Marston. The local office held a hearing.
Taylor appealed from that order, submitted no testimony, and
claimed that on his then senior contest he was entitled to notice of
preference on the presumption that the relinquishment was result of
his contest. The local office found on evidence adduced by Graves
that Marston purchased Bessie’s relinquishment and caused its filing,
the price being not payable until Marston got an entry, and that the
relinquishment was not result of any contest; that Bessie married
prior to Graves’s contest, and abandoned her entry to reside with her
husband, who had an existing entry; that the senior contest was collu-
sive to protect Bessie’s entry. Upon such facts the local office recom-
mended that Graves’s entry be allowed. Marston and Taylor each
appealed to your office. Your decision held that the order for hear-
ing, being interlocutory, was not appealable; that as the evidence
showing the senior contest was collusive, to protect the entry after
abandonment, was adduced by Graves, who prosecuted while Taylor
failed to do so, the preference right was due to Graves and not to
Taylor; that Marston’s application, though first in time after can-
celation of the entry, was subject to the preference right of the suc-
cessful contestant.- The action of the local office was affirmed. '

Marston shows that Michael C. Sawyer earned a preference right
in his eontest by submitting proof of Bessie Sawyer’s abandonment,
and from that argues:

Does it make any difference to the government what is done with the prefer-
ence right after it has been earned if the earning is free from fraud?

The error here lies in the condition annexed—"if the earning is
free from fraud.” The.local office finding negatived that condition,
and on the contrary found that the contest was collusive, for protec-
tion of the abandoned entry.from any real hostile attack, and to pre- -
" serve it until a relinquishment could be sold—that is, merely to pro-
tect the entry with view to sale of a relinquishment of it. Its pur-
pose - was to defeat the object aimed at by the act of May 14, 1880 (21

10766—voL -36—07TM——6
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Stat., 140), and not to promote it. It is well settled that the prefer-
ence right is in the nature of a reward to an informer and not earned
until the entry is canceled on such information. Strader ». Goodhue
(31 L. D., 187, 138) ; McCraney ». Hayes’s Heirs (38 L. D., 21, 24-5) 5

Stevenson ». Scharry (34 L. D., 675, 678). It is from this principle
obvious that a reward is not earned by a collusive informer who does
not act in good faith, but assumes position of an informer for pro-
tecting the entry from bona fide attack until the entryman can sell a
relinquishment. Graham ». Ferguson (19 L. D., 426).

;. Another fallacy inheres in Marston’s position, viz: that the prefer-
ence right, earned in good faith, is a right in the land which he may
assign and transfer to another. On the contrary, the preference
right is purely personal to the informer, not assignable. Tilliwghast
@, Van Houten (15 L. D., 894). Any entry or application made
during the preference period is made with notice of the preference
right and subject to determination and award of it.
. Taylor’s appeal contends that on dismissal of Sawyer’s contest his
own became senior, and that the relinquishment must be presumed to
be caused by it. Presumably it was caused by the senior contest,
dismissed at the same time it was filed. Both Taylor and Graves
had initiated junior contests alleging fraud and collusion in the
senior one, which charge, if proved, would defeat the senior con-
testant of his reward and give the bona fide informant the reward
for cancelation of the entry. Proof both of.abandonment by the
entryman and of collusion of the senlor contestant were necessary to
give a junior contestant the preference right, which, on face of the
record, was presumably due to the senior contestant. Both junior
contestants were given opportunity. Taylor failed to avail himself
of it, electing to stand on a supposed presumption, which did not in
fact arise, but was rebuttable if it had existed. Graves availed him-
self of the opportunity, proved both the charge of abandonment and
that of collusion, and earned the preference right. The course of
the local office and your decision were both without error. Your
decision is affirmed. »

HBOMESTEAD E’N’I‘RY—DIS(LUALIFICA’I‘ION—OWNEI{(SHIE OF LAND—
CONTRACT OF PURCHASKE.

Marmison ». COLQUHOUN.

The disqualification imposed .under the homestead law on one who is the pro-
prietor of more than 160 acres of land, does not extend to one who at the
time of making entry holds lands under a contract of purchase, where at the
time the contract was entered into and at the date the entry was allowed

the contractor was not the owner of, had no interest in, or power over the. -

title to the lands he agssumed to sell; and the fact that he subsequently be-
comes the owner thereof can in no wise affect the qualifications of the
entryman at the date the entry was made.
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Acting Secretary Wilson to the Commissioner of the General Land
(8. V.P) Office, September 12, 1907. (J.R.W.)

Kenneth M. Colquhoun appealed from your decision of February
926, 1907, canceling his homestead entry for the SE. , Sec. 20, T. 143
N., R. 80 W., Bismarck, North Dakota.

May 3, 190 Colquhoun made entry, against which Mathison filed
contest afﬁdawt October 28, 1905, alleging that Colquhoun was at
time of his entry proprietor of more than one hundred and sixty acres
and disqualified to make entry.

April 10, 1906, the parties appeared before the local ofﬁce and stip-
ulated some of the facts. The entryman testified in his own behalf.
The local office found the charge proven and recommended cancela-
tion of the entry. You afﬁrmed that decision.

It is admitted by stipulation filed that Colquhoun at time of his
entry held under one W. D. Washburn four land contracts—all in
substantially the same form—each in substance that Colquhoun

“agreed to purchase of Washburn one hundred and sixty acres in the

. same township as his homestead, paying $192 in hand and to pay the.

balance with 6% interest in three annual payments, or sooner at Col-
quhoun’s option, time being made the essence; that the possessory
" right remained in Washburn; that Colquhoun’s possession till full
payment was merely that of tenant, and on any default all pay-
ments made were forfeited as rent. On full performance by Col-
quhoun Washburn agreed to convey the land to him by deed with
warranty of title.

Abstracts of title to the lands so sold show it was not in Washburn,
but passed by patent of the United States to the Northern Pacific
Railroad Company, which before that time mortgaged its grant to
secure payment of its bonds. Foreclosure was brought for default of
the mortgage, and such proceedings were had that title by deeds of
the special master and receivers and railroad company passed to the
Northern Pacific Railroad Company, September 22, 1899, which

mortgaged them to secure payment of $180,000,000 bonded debt.*

December 2, 1902, the railway company conveyed the land to Wash-
burn, and February 18, 1903, the mortgage last mentioned was
released. Washburn, November 26, 1902, assumed by warranty deed
to convey it to Colquhoun, so that Washburn’s title by force of the
covenant of warranty inured to Colquhoun, who, December 2, 1902,
became owner, subject to the Mercantile Trust Company mortgage
afterward released,-and now has title free of such lien. '

There is nothing in the record showing that Washburn at time of
malking his contract had any right or interest in the land he assumed
to sell. It is true that the Department holds that one purchasing
land under a contract giving him right to acquire title, acquisition

of which depends only on his own performance or default, is owner

\\
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of such land and proprietor of it within the meaning and intent of
section 2289 of the Revised Statutes. It was so held in Smith ».
Longpre (32 L. D., 226). But in that case Longpre held his contract
of purchase from the holder of legal title, acquisition of which

depended solely on himself. The Union Pacific Railway Company, -
having itself legal title, contracted to convey to him upon payment of
the purchase price. The right to a title could be lost or defeated only -
by Longpre’s own default. He could enforce it by an action of

specific performance if his vendor refused to convey after per-

formance or tender by himself. Thesame was true in Boyce ». Bur-

nett (16 L. D., 562). '

This was not Colquhoun’s situation. So far as anything in the
record discloses, his vendor, Washburn, was complete stranger to the
title, with no interest in it or power of disposal of it. A contract
like that of Washburn’s implies a representation that he has and is
able to convey perfect title unincumbered. In Washington et al. ».
Ogden (1 Black, 450, 456), a contract of sale agreeing merely “to-

_deliver a deed of the property ” was sued upon by the vendor without
averment that he held and was able to convey a title. Plaintiff was
defeated on demurrer to his complaint, and the court held:

Tt is true the words of the covenant are “that he will make a deed” to his
vendees. . .. But the}meaning of these words in the confract requires that
the deed shall convey the land. . . . The legal effect of a covenant to sell is,
that the land shall be conveyed by a deed from one who has a good title or full
power to convey a good title.

The proof not only fails to show that Washburn had title or power
to convey good title, but affirmatively shows he had no title or any
power to convey a good title. The fact that Washburn bestirred
himself and obtained title so that he made his warranty good does
not cure the defect in the evidence or make Colquhoun in equity or
law owner or proprietor of the land he contracted to purchase of
Washburn at the time that he made his'entry. The obtaining of title

by Washburn in December, 1902, and February 18, 1903, can not by
relation make Colquhoun owner or proprietor of that land May 3,
1902, the date of his entry, so as to work forfeiture of the entry and
improvements. Of the doctrine of relation the court in J ohnston v.
Jones (1 Black, 209, 221) held: '

It is a legal fiction, invented to promote the ends of justice. It is a general
rule that it shall do no wrong to strangers. It is applied with vigor bhetween the
original parties, when justice so requires; but it is never allowed to defeat
the collateral rights of third persons lawfully acquired.

Again, in Gibson ». Chouteau (18 Wall., 92, 101) :

The doctrine of relation is a fiction of law adopted by the courts solely for
the purposes of justice and is only applied for the security and protection of
persons who stand in some privity with the party that initiated proceedings for
the land, and acquired the equitable claim or right to the title.
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Again, in Hussman ». Durham (165 U. S., 144; 148) :

" In order to protect a title or to. attain the ends of justice, the courts will,
under the doctrine of relation, which is a fiction of law, hold that a title began
at the date of an entry or location upon the public lands. But this doctrine can
not be invoked to burden the holder of a title.

Again, in Bear Lake Irrlgatlon Company ». Garland (164 U. 8., 1,
23):

This doctrine of relation . ... is a fiction only. It is indulged in for the
purpose of thereby cutting oft intervening adverse claims of third parties against
the right or title set up and acquired by the first possessor. It will not be
" indulged in for the purpose of thereby effecting an injustice. :

Nothing in the record shows that Washburn at date of his contract
was owner of the land he assumed to sell, or had power over the title
and could convey title to it. It follows that by purchase from Wash-
burn, stranger to. the- title, Colquhoun did not in legal or equltable'
~aspect become owner or proprietor of it. This bearing of the evi-
dence seems to have escaped notice.

Nor was Colquhoun estopped, as suggested by your decision, to
question the title of Washburn, who assumed to sell to him. He
. could have defended suit by WVashburn against him for the purchase
price, as the purchaser successfully did in Washington ¢f af. 2. Ogden,
SUPTa. As to his adversary, Mathison, there was no obligation of
conscience to close his mouth against speaking the truth as {o the
condition of title to the Washburn lands at time of his eniry. He
owed contestant no duty that prevented his showing Washburn’s lack -
of title: One is not owner of lands purchased of another who has no
title nor any power to convey title. Mantle v. McQueeny (14 L. D).,
© 313, 314). '

Your decision is reversed and the contest dismissed.

B

TCWNSITE—PRE-REQUISITE URBAN  OCCUPANCY—SECTION 2387, R. S..
TownsiTE oF CEMENT.

Section 2387 of tlie_: Revised Statutes provides for townsite entry thereunder

only of land upon which there is actual urban settlement, occupancy and

: use, and does not contemplate that promoters of prospective towns may,

with speculative intent, in advance of urban settlement and use, enter upon

and partition open and unsettled public lands, with a view to establishing a
town thereon. .

Acting Se‘oretary Wilson to the Commissioner of the General Lond
(8. v.p) Office, September 16, 190V. (J.R.W.)

- Albert Gerrer and eighteen others appealed from your decision of
May 15, 1907, canceling entry of the townsite of Cement for lot 1,
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S.1 NE. 1, NW. 1 SE. 1,SE. 1 NW. 4, and NE. 1" SW. }, 239.89
acres, Sec. 3, T. 5 N., R. 9 W., I. M., Elreno, Oklahoma ’

February 24, 1902, the probate judge of Caddo county, Oklahoma,
made on information and belief a declaratory statement, sworn before
the receiver of the local office, that townsite settlement and improve-
ment existed on the SE. 2 NW. 1 and NE.  SW. %, then covered by
an entry relinquished as to this land March 1, 1902; that it had been
surveyed and.platted ¢ according to the settlements, occupations and
uses of the inhabitants thereof,” and that he “ has been requested by
the parties in interest to enter said lands” under section 2387 of the
" U. S. Revised Statutes. March 3, 1902, he made before the receiver
a like statement as to the other lands, above described, theretofore
embraced in an entry that day cancéled. Both declarations were
based upon an undated, unverified petition purporting to be signed
by fifty-eight “inhabitants and occupants of the town of Cement
situated on parts of Sec. 8,” &c., representing that “said town has
more than one hundred and fifty inhabitants and occupants and is
rapidly increasing in number.” It does not purport to express the
wish of a majority of the town inhabitants or lot occupants.

April 15, 1902, after notice given, proof of which is informal and
defective, the ]udge submitted townsite proof at the local office and
received final cash receipt. The three proof witnesses were, the pro-
bate judge, Frank E. Rickey, of Elreno, and L. G. Hamilton, who
.gave his residence as Cement, though your decision found that he did
not in fact reside there. February 10, 1905, you suspended the entry
upon report of a special agent of its flaudulent character.

August 7, 1905, the President of the Board of Trustees of the Town
of Cement 011 behalf of the occupants and residents, filed a corrobo-
rated contest affidavit alleging the entry was made under false and .
fraudulent representations and for private speculation by F. E.
Rickey, E. E. Blake, C. O. Blake, L. G. Hamilton, and others; also
the same day Boley F. Xey filed a contest against the entry, with
apphcatlon for homestead of the S. 4 NE. { and NE. { NE , Sec. 8,
included in the townsite entry, ch‘u ging that the \TE "\TE 1 was
never. occupled smce the entry, and had been conveyed as an entirety;
that the S. £ NE. 1 had but nine occupants, with shanties and dug-
outs, was otherwme vacant and unimproved, and was conveyed by
blocks to persons who never had settlement or improvement thereon.

December 18, 1906, after dilatory proceedings immaterial here,
and a hearing, the local office found the entry was made for specula-
tion of townsite promoters, recommended its cancelation, and that
the town authorities be permitted to make entry for benefit of the
occupants and inhabitants. You affirmed that action. '

The numerous assignments of error are aimed rather at your con-
clusions upon the facts clearly shown by the testimony, than error
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of fact. The evidence shows that some time before the entry the
Acme Cement-Plaster Company, under management of L. G. Flamil-
ton, got control of a deposit of mineral suitable for manufacture ot
cement-plaster, near the present town. Hamilton conceived the
scheme of establishing a town and associated F. E’ Rickey, C. O.

Blake and E. E. Blake with him for that purpose. The Blakes were
practicing lawyers at Elreno and Rickey a real estate man and pro-
moter at Apache. Before selecting a site they met at Chickasha,
adopted a plan and made agreement with C. . Jones, then building .
a railroad through the region, whereby they would convey to him
half the lots in the future townsite and he build a depot and switch-
yard at the point they agreed upon. They also agreed to deed the
plaster company a fourth of the lots selected by it, it agreeing to
build there a-mill. They then selected the land involved as suit-
able to their purpose, paid William F. Wade $25O to‘relinquish his
homestead entry as to the SE. 1 NW. 1 and NE. 1 SW. 1, and agreed
to deed him twenty-five lots in the town. They also obtained Wood-
all’s relinquishment of homestead entry for the other lands involved.
They then selected and invited about fifteen others, met and camped
Saturday evening, March 1, 1902, in the timber near the land to -
avoid publicity. An engineer located the land corners, and after
- dark all left their hiding, surveyed the land by moonlight into lots,
blocks, streets, and alleys, and proceeded to fence the lots and blocks
with posts and wire, placing stones on many of what they considered
the more valuable lots. This building of a fence town continued till
practically all the town was fenced into blocks. Most of the Satur-
day campers left Sunday for their homes otherwheres and never
returned.  Rickey, Hamilton, and two or three others only remained,
occupying the tent moved from the camp in the woods to the “ town.”
Rickey testified:

I remained in charge of this work employing men to put up fences, haul
stone and continued to wire these blocks for some time after. No one seemed
to be interested in my work, no one asked for location, no one took them [lots]

. After we wired the business portion of the town we announced we would
have an opening, told parties, our friends, that by coming in and paying a sum

we considered equal to the cost we would go to and have been to, they could
have lots. -

Others, termed by him “ jumpers,” were prevented from taking lots
for the reason, given by him, that:

If we [promoters] were not able to direct the occupation of lots on that
town . ... we would fail. . . ... Had the townsite been thrown wide open and
had . . .. it been circulated widely and a large number of people went in there
and occupied that land the town would have been a failure.

He says invited parties were told to keep the matter “ quiet as pos-
gible ” “ because we [promoters] wanted to control as much of that
property as we could.” ‘The promoters alone * knew anything of the
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proposition,” and this secrecy they deemed necessary to their plan.
He admits the invited parties were not required to pay assessment
or expense incident to the town founding. He remained there to -
prevent those not the promoters’ friends from getting lots and to dis-
pose of lots only to such persons as would pay the price fixed. Their
object and conduct of the whole matter was to make profit on thelr
investment.

Rickey and Hamilton usurped at once to act as commissioners, to
make partial award of lots to supposed occupants, but none were
awarded by them or their successors to any but these promoters or
their assigns.” No lots or blocks were reserved for public purposes as
required by act of May 2, 1890 (26 Stat., 81, Sec. 22), nor was para-
graph 4, instructions of June 12, 1903 (32 L. D., 156), complied with.
No record exists in the probate judge’s office of appointment of town-
site commissioners, though lists of lots and blocks purporting to show
award to persons named were filed by the usurping commissioners.
No assessment of sums to be paid for expense of entry, survey, plat,
&c., was shown. Soon after the probate judge conveyed all the lots
(1965) to forty-eight persons, promoters, or their assigns, 1860 of
them being deeded to three persons. One of the promoters testified
that according to their original arrangement half the lots-were to go .
to Jones, on account of the depot, a fourth to Hamilton for the
cement company, and one-fourth to the three promoters—C. O. Blake,
E. E. Blake, and F. E. Rickey; and the deeds later recorded show
that plan was carried out. '

Section 2387 of the Revised Statutes provides: »

Whenever any portion of the public lands have been or may be settled upon
as a townsite .. .. it is lawful . . to enter . . .. the land so settled and
occupied in trust f01 the several use and benefit of the occupants thereof, accord-
ing to their respective interests.

Actual urban settlement, occupancy, and use are the clearly stated
statutory prerequisites to a townsite entry. Those not existing, the
entry is unauthorized and in fraud of the law. Oakes v. West Reno
(26 L. D., 218, 216) ; Caldwell ». Gold Bar Mining Company (24
1. D, 258 262 8) Promoters of prospective towns have no right to
\obtain or cause such entry and agreement in advance of urban settle-
ment and use, to partition land to be so entered, without regard to
occupancy and use is essentially fraudulent. The case here presents
an avowed pre-existing speculative and fraudulent scheme, in pursu-
ance of which unsettled open land is partitioned and fenced by tran-
sient speculative visitors to exclusion of actual urban occupancy and
use by real settlers and urban population—these visitors at once dis-
persing to their homes leaving a conservator to watch their fence
“town,” unless their fixed price be paid for privilege to settle.
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Your decision is affirmed. Should the municipal authorities of the
town that has now come into existence seek entry of the land, nothing
- herein prevents their doing so.’

As to contestant Key: If there is actual urban use of the land he
seeks to enter, that fact excludes it from homestead entry ; otherwise,
if no other objection appears, entry under the homestead law may be
made.

STATE SELECTION—~SCHOOL LAND—PREFERENCE RIGHT.
HomesteEap ANDp TimBER LiaNp CLAIMANTS v. STATE oF W ASHINGTON.

Applications to purchase under the timber and stone act presented within sixty
‘days from the date of the filing of the township plat may be accepted and
held subject to the exercise by the State of its preference right of selection
accorded by the act of March 3, 1893, but no further action should be taken
during that period with a view to the allowance of such applications.

The act of February 28, 1891, amending sections. 2275 and 2276, R. 8., is a gen-

v

eral act establishing a uniform rule with respect to the adjustment of -

school-land grants to the several States and affording each an egual right
of indemnity, and supersedes, so far as in conflict, all other laws bearing
upon the same subject.

By virtue of the provisions of the act of February 28, 1891, the State of Wash-
ingtorr is entitled to receive, on account of its grant in aid of common
schools, the lands appropriated in accordance with the provisions of the act
of February 26, 1859, in lieu of sections 16 or 36 where such sections were
fractional or wanting from any natural cause whatever, and to make selec-

. tion or location of the lands appropriated on account of the grant in aid of
common schools from any unappropriated, surveyed public lands, not
mineral in character, within the limits of the State. ’

The act of March 3, 1893, was intended to preserve the grant in aid of common
schoolg so far as according a preferred right of selection on account thereof,
and selections made on account of that grant in furtherance of the provi-
sions of the act of February 28, 1891, are within the contemplation of the
act of 1893, without regard to whether the act of 1891 be held to supplement
the school grant as defined in the act of 1889, provide for an exchange of
lands, or merely enlarge the limits Wlthln whlch selections may be made in
satisfaction thereof. :

Actmg Secretary Woodriif to the Commissioner of the General Land
Office, September 20, 1907. (F.W.C.)

The Department has considered the records forwarded with your
office letters of March 15 and May 31, 1907, upon appeals filed by
the State of Washington, and numerous individual claimants to lands
in township 25 north, range 12 west, and township 25 north, range 13
west, Seattle land district, Washington, from your office decision of
December 17, 1906.

The subdivisional survey of township 25 north, range 12 west, was
made between July 13 and September 2, 1903, and the subdivisional
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survey of township 25 north, range 13 west, was made between Octo-
ber 3 and November 2, 1903. The surveys of both townships were
approved December 29, 1904, and the plats of survey of said town-
ships were officially filed July 18, 1905, when the lands in said town-
ships became subject to entry, selection, or othet disposition under the
land laws. _

The act of March 3, 1893 (27 Stat., 592), grants to the State of
Washington, and other named States—

a preference right over any person or corporation to select lands subject: to
entry by said States granted to said States by the act of Congress approved
February twenty-second, eighteen hundred and eighty-nine, for a period of
sixty days after lands have been surveyed and duly declared to he subject to
selection and entry under the general laws of the United States: And provided
further, That such preference right shall not accrue against bone fide homestead
or preemption settlers on any of said lands at the date of filing of the plat of
survey of any township in any local land office of said States.

September 9, 1905, and within sixty days after the filing of the
plats of survey, the State of Washington filed school indemnity lists
'of selections numbered 28 and 24, embracing nearly all the lands in
said townships. Prior to the filing of said lists of selections a large
number of homesteads was filed in the local land office, based upon
settlements alleged to have been made prior to the filing of the town-
ship plats of survey, which entries were duly accepted by the local
officers and permitted to go of record. A larger number of applica-
tions to purchase under the timber and stone act was filed, embracing
Iands in these townships, upon which the local officers issued notice
for publication preliminary to the submission of proof and the allow-
ance of purchase to be made of the lands.

When the State’s lists were received at the local land office certain
objections thereto were noted in the matter of form and the Commis-
sioner of Public Lands of the State advised thereof. Such matters
were sought to be corrected or explained in the answer of that officer
- filed September 28, 1905. In considering these matters your said

office decision of December 17, 1906, states that:

' The said lists 23 and 24 were in form similar to all previous lists filed by the
State in your office, and the objections urged thereto by the register’s letter of
September 28 [14], 1905, were evidently ill-considered and have resulted in

unnecessary confusion and complications. The lists, so far as the rights of the
State thereunder are concerned, will be considered as filed September 9, 1905.

‘Without taking up the separate claims filed for lands in these town-
ships, it is sufficient to say that your said office decision in disposing
of these claims respected and held intact as against the State’s selec-
tions homestead entries allowed prior to the filing of the State’s lists
where the same were based upon settlement antedating the filing of
the township plats of survey, directed hearings upon such homestead
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applications as were filed after the filing of the State’s lists where the
application was based upon a settlement antedating the filing of the
township plat, and rejected all applications to purchase under the
timber and stone_act, whether presented before or after the filing of
the State’s lists of selections. Since the case has been pending before
the Department counsel representing applicants under the timber and
stone act was accorded oral hearing.

Without detailing the formal objections to the State’s list as filed,
it is sufficient to say that they were not of such character as to cwmd
the selection and that as filed the selection was such an assertion of
claim through the form of selection as protected the State in its
preference right granted by the act of 1898. In the further consid-
eration of the case it will be divided into two classes: first, respect-
ing the claims of homesteaders, and second, applications to purchase
under the timber and stone act.

HOMESTEAD ENTRIES.

In the course of procedure governing the receipt of claims for lands
during the preferred right of selection granted the several States by
the act of 1893, circular of \Jay 10, 1898 (16 L. D., 462), provided as
follows:

During said period of sixty days no person, not claiming in virtue of settle-
ment existing at the date of the filing of the plats, nor corporation, will be
allowed to enter the lands subject to selection by the respective States. . . . .

The bone fide claims of homestead and preemption settlers existing at the date
of filing the plats being protected by the law, their claims may be made of record
during said period of sixty days in the absence of State selections of record of
the lands claimed by them, upon ez parte showings of the applicants by affidavit
-of each applicant that lie or she had made bona fide settlement prior to the time
that the plats had been filed. . . . .

In the event that a person makes -application during said period for land
already selected by the State, alleging settlement thereon existing at the date
of the filing of the plat of the township, it will become your duty to order a
hearing under practice rules to determine the respective rights of the parties.
(Fames et ¢l. . Nolan, 5 L. D., 526; Baxter ». Crilly, 12 L. D., 684.)

And since the States have a general preference right to select within said
period, you will take the same course, in the event that they present lists of
selections, and urge their acceptance as to tracts already covered by the actual
entries of alleged settlers. '

The States in such instances will be required to attack the entries by affidavit
of their authorized agents, duly corroborated, denying the existence of bone fide
settlement on the part of the entry men prior to filing of the plat in each case or
alleging that the settlers were not legally qualified to make settlement.

The second paragraph of the regulations just quoted clearly author-
izes the allowance of homestead entries presented during the period
of sixty days following the filing of the township plat of survey,
upon the ez parte showing of the applicant alleging settlement prior
to the filing of the township plat. It is this feature of the case alone
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that is covered by the State’s appeal from your said office decision.
The contention on the part of the State is that the filing of its list
within the period of sixty days following the filing of the township
plat, is sufficient to put in contest entries previously allowed without
requiring of the State the filing of specific affidavits attacking the
claim of settlement as alleged or questioning the qualifications of the
applicant in each instance. It is urged in the present case that as
the number of tracts involved is large, to limit the State to the time
accorded by the statute would not permit of the making of such
examination as would enable it to file counter-showing in all the cases
it might desire to object to.

About the time the State’s appeal was filed there was also filed
what purports to be an order approved by the Board of State Land
Commissioners, for the relinquishment of all claim under its selection
as to the land embraced in but six (being but a very small part) of
the entries in question, the order being described as based upon the
report of certain named State land inspectors respecting the character
of settlement and improvements made and maintained upon these
lands. The nature of said report respecting any of the other home-
stead entries in question, if such were made, is not with the papers
nor does it accompany the relinquishment and no other showing has
been filed on behalf of the Staté in anywise questlomng the bon(c fides
of any of the homestead claims involved.

When it is remembered that these lands were surveyed in the sum-
mer and fall of 1903, after which time they were capable of identifica-
tion in the field; that the official plats were not filed until July, 1905;
that the lands were undoubtedly cruised and examined by the agents
of the State before the lists of selection were filed, or should have been
so examined if objection was intended to be made to any of the claims -
being asserted thereto by reason of settlement or occupancy; and that
the State is chargeable with notice of the circular of 1893, no good
reason appears why further time should be accorded the State to
object to the sufficiency, in any particular, of these homestead claims,
and your office decision, in so far as it respected and approved of the
allowance of said homestead claims, is hereby accordingly affirmed
and the selections to that extent rejected. Respecting those homestead
applications presented after the filing of the State’s lists based upon
settlement antedating the filing of the township plat of survey, no
further consideration need be given them at this time, the decision -
appealed from having prov1ded for a hearing, of which the State
will be duly advised.

TIMBER AND STONE APPLICANTS.

‘ The first paragraph of the circular of May 10, 1893, above quotéd,
clearly inhibits the allowance of an application to purchase under the
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timber and stone act presented during the sixty days preference right
of selection granted the State, and the Tocal officers, while they might
have accepted such applications, holding them in suspension for con-
sideration upon the expiration of such period, where no selection was
made, were clearly in error in issuing notice for publication or other-
wise recognizing such applications during that period.

On behalf of the timber and stone claimants it is insisted, however,
‘that the State’s selection can not be respected and accorded precedence
over prior applications to the extent that the same rests upon the act
of February 28, 1891 (26 Stat., 796), for the reason that the prefer-
ence right granted by the act of 1893 is made only in furtherance of
the grants made to the several named States by the act of February
92,1889 (25 Stat., 676), commonly known as the Enabling Act, spe-
cifically that section 10 of the act of 1889, making the grant in aid of
common schools, limits the indemnity selections to legal subdivisions
of not less than one-quarter section *“ and as contiguous as may be to
the-section in lieu of which the same is taken;” that the selections
contained in these lists are all outside of any fair requirement of con-
tiguity, consequently must rest for their validity upon the provision
of the act of February 28, 1891, supra, and that as the act of 1889
makes no provision for indemnity where a school section is fractional
or for any reason wanting, to that extent the selection rests upon the
grant of 1891; and further, to that extent is a new grant under a
Jater act.

The act of March 2, 1853 (10 btat., 172), establishing the terri-
torial government of Washington, “ reserved for the purpose of being
apphed to the common schools in the territory ” sections 16 and 36,
and in all cases where said sections “ or either or any of them ” shall
be occupied prior to the survey thereof, the county commissioners for
the counties where the land was situated were authorized to locate
other lands to an equal amount in lieu of sections so occupied. '

By the act of February 26, 1859 (11 Stat., 385), other lands were—
appropriated to compensate deficiencies for school purposes where said sections
16 or 36 are fractional in quantity or where one or both are wanting by reason
of the-township being fractional or from any natural cause whatever: Provided,
That the lands by this section appropriated shall be selected and appropriated
in accordance with the principles of adjustment and the provisions of the act of
Congress of May twentieth, eighteen hundred and twenty-six, entitled “An act
to appropriate lands for the support of schools in certain townships and fyac—
tional townships not before provided for.”

" This was a general act applicable to all the States and Territories.
It has been uniformly so administered and many tracts had been

. reserved through selection made by the territorial authorities in lieu
of fractional townships, prior to the passage of the Enabling Act of
1889,
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Tt may be here noted that by the terms of the act of 1826 selec-
tions were to be made “ out of any unappropriated public land within
the land district where the township for which any tract is selected,
may Dbe situated.” The provision in the Frabling Act making the
grant to the new States in support of common schools is found in
the tenth section and provides as follows: ‘

That upon the admission of each of said States into the Union, sections num-
bered sixteen and thirty-six in every township of said proposed States, and
where such sections or any part thereof have been sold or otherwise disposed
of by or under the authority of any act of Congress, other lands equivalent
thereto, in legal subdivisions of not less than one-quarter section, and as con-
tiguous as may be to the section in lien of which the same is taken, are hereby
granted to said States for the support of common schools—such indemnity lands
to be selected within said States in such manner as the legislature may provide,
with the approval of the Secretary of the Interior. o

It will be noted that said section makes no specific provision
indemnifying the State for losses by reason of fractional townships
or where a section 16 or 36 is wanting from any natural cause what-
ever; further, that the indemnity selections are required to be made
in legal subdivisions of not less than one-quarter section and as con-
tiguous as may be to the section in lieu of which the same is taken.
The question as to the effect of this omission upon the reservation
provided for in the act of 1859 in lieu of fractional townships or
where section 16 or 36 was for any cause wanting, was considered by

. this Department prior to the passage of the act of February 28, 1891,
and it was held that such omission did not restrict or nullify that
provision in the act of 1859. L. H. Wheeler (11 L. D., 881) ; Levi
Jerome et al. (12 L. D., 165). Tt may be, therefore, as held by your
office decision, that had the act of 1891 never been passed, the State
of \Vflshlnoton, by virtue of its admission, would have taken title to

lands appropriated by the act of February 26, 1859. Be this as it may,
the act of February 28, 1891, sujprae, amending sections 2275 and 2276
of the Revised Statutes, incorporated anew the same provision respect-
ing indemnity school land selections and was passed for the purpose
of establishing a uniform rule with- respect to the adjustment of the

" school land grant in the several States and of affording to each an

equal right of indemnity. It was a general adjustment act and
superseded, so far as in conflict, all other laws bearing upon that
sitbject.

"Section 2275 of the Rev1sed Statutes, as amended by S‘ud act,

Drov1des
'And other lands of equal acreage are also hereby appropriated and granted

and may be selected by said State or Territory to compensate deficiencies for

school purposes where sections 16 or 36 are fractional in quantity or where one
or both are wanting by reason of the township being fractional or from any

natural cause whatever.
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Section 2276 of the Revised Statutes, as amended by said act,
provides: ' '

That the lands appropriated by the preceding section shall be selected from

" any unappropriated, surveyed public lands, not mineral in character, within
the State or Territory where s'uch losses -or deficiencies of school sections *
occur. .

1t results that the effect of the act of 1891 upon the school grant
to the State of Washington was to make clear that the new State
was to receive on account of its grant in aid of common schools, those
lands appropriated in aceordance with the provisions of the act of
1859, in lieu of sections 16 or 36 where such sections were fractional
or wanting from any natural cause whatever, and to authorize the
selection or location of those lands appropriated on account of the
grant in aid of common schools, from any unappropriated, surveyed
public lands, not mineral in character, within the limits of the State. -
~ Other provisions made by the act of 1891 respecting the adjust-
ment of the school grant apply equally to the State of Washington
and are involved herein, notably, the provision making immediately
available to the State the grant so far as the lands fell within any

. Indian, military or other reservation, without awaiting the extin-
oulshment or termination of such reservation, throuOh the selection of
other lands in lieu thereof..

The act of 1898 was clearly intended to preserve the grant in aid
of .common schools so far as according a preferred right of selection
on account thereof, for that grant was made to the new-State by the
act of 1889, and selections made on account of that grant in further-
ance of the provisions of the act of 1891, are within the contempla-
tion of the act of 1893, without regard to the question as to whether
the act of 1891 be held to supplement the school grant, as defined in
the act of 1889, provide for an exchange of lands, or merely enlarge
the limits within which selections may be made in satisfaction thereof.
A different question would be presented had the adjustment act been
passed after the act of 1893.

The selections in question are in strict eonformlty with the act of
1891 and the objections advanced to their validity by the timber and
stone claimants are hereby overruled. In so far, therefore, as your
office decision respecting these selections accorded them precedence
over the timber and stone applications proffered during the sixty- day
period followmo the official filing of the township pht the same is
also accordmOly hereby affirmed.

Objection to recognition of the State’s selection was filed by the
Board of County Commissioners of Jefferson County upon the ground
that the county is in debt and in need of revenue which would imme-
diately accrue from taxes on these lands were they disposed of under
the timber and stone act, while if they pass to the State they may
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not be available for taxation for many years. Your office rightly
overruled this protest, from which dction no appeal appears to have
beén taken. A further protest as to a large portion of the lands was
noted on behalf of the Washington and Wisconsin Land Company
and the Pacific Land and Oil Company, corporations incorporated
under the laws of Washington, who claim certain interests by reason
of the location of a portion of the lands because of supposed oil
deposits and the expenditure of more than $20,000 in the development
thereof. Respecting this protest your office decision states that in
view of the allegation contained therein it will be made the basis for
a hearing hereafter to be ordered, and in view thereof no opinion is
expressed respecting the validity of the selections in question further
than that they are entitled to the protection accorded by the act of
1893, by way of preference over the prior claims asserted to the land -
by reason of the timber and stone applications before referred to.
Upon the whole the decision of your office was in all respects cor-
.rect and is hereby affirmed. :

HOMESTEAD ENTRY—ADDITIONAL—SECTION 6, ACT o MARCH 2, 1889.
Gramam v. HARTMAN.

Section 2289 of the Revised Statutes, according the right to make homestead
entry for not exceeding 160 acres of land, contemplates but one entry under
its provisions, and there is no authority for the exercise of this right piece-

meal.

The right of additional entry accorded by section 6 of the act of March 2, 1889,
is limited to persons “ entitled, under the provisions of the homestead law,
to enter a homestead; ” hence one who is the owner of more than 160 acres
of land is not entitled to make entry under said section.

Acting Secretary W oodruff to the Commissioner of the General Land
(F.W.C.) Office, September 24, 1907. - (G.A W)

Albert 8. Hartman has appealed from your office decision of May
4, 1907, affirming the action of the local officers and holding for can-
cellation his homestead entry No. 34513, for the NW. 1 of the SE. %
of Sec. 20, T. 156 N., R. 70 W., Devils Lake, North Dakota, land dis-
trict, upon the contest of Richard Graham.

February 6, 1906, Hartman made homestead entry for the 40-acre
tract above mentioned. July 25, 1906, Graham filed affidavit of con-
test against said entry, charomo that Hartman was not a quahﬁed
entryman, for the reason that at the time he made the entry in ques-
- tion he was the owner of 280 acres of land in Benson County, North

Dakota.
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At the hearing before the local officers, the following statement of
facts was agreed upon by stipulation between counsel for contestant
and contestee:

That at the time Albert 8. Hartman made H. E. 34513, on February 6, 1906,
. . .. he was the owner of two hundred and eighty acres of land.

It appears from the record that 120 acres of Hartman’s land repre-
~sented public land of the United States upon which he had made
entry, under the general homestead law, in March, 1899, submitting
final proof April 2, 1904, while the remaining 160 acres was held by
title derived elsewhere. ’

The local officers found defendant not qualified to make the addi-
tional entry in question, and their action was affirmed by your office.
Defendant has appealed to this Department.

Counsel for Hartman, in his brief, contends that:

Defendant’s entry papers . . . do not refer to the act of 1889, or tc any
other act of Congress except section 2289 of the United States Revised Statutes.
The entry was made under such section, just as the original entry was made,

.and accordingly the two should be taken and considered together as one appro-
priation of public lands.

There is no authority for the making of a second or additional
entry under section 2289 of the Revised Statutes upon the same terms
and conditions, and those only, as the first entry was made. One is
not permitted to exercise his right to 160 acres of public land piece-
meal, and have the aggregate considered and treated as one appro-
priation of the public lands. Were this the case, there would havée
been no occasion for the enactment of legislation pernnttlno addi-~
tional entries.

On its face, Hartman’s application appears to be under section
2289 of the Revised Statutes, but, as above stated, there is no au-
" thority for the allowance of his entry under that section. The only

authority, if any, under which Hartman is qualified to make addi-
tional entry, is section 6 of the act of March 2, 1889 (25 Stat., 854).
Is he qualified under that section? Said section, omitting portions
in no wise material tothe consideration of this case, reads as follows:

That every person entitled, under the provisions of the homestead laws, to

.enter a homestead, who has heretofore complied with or who shall hereafter
comply withh the conditions of said laws, and who shall have made his final
proof thereunder for a quantity of land less than one hundred and sixty acres
and received the receiver’s final receipt therefor, shall be entitled under said
laws to enter as a personal right and not assignable, by legal subdivisions of the
public lands of the United States subject to homestead entry, so much additional
land as added to the quantity previously so entered by him shall not exceed one
hundred and sixty acres.

Tt will be observed that the privilege granted by this section is
‘limited to “ every person entitled, under the provisions of the home-
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stead laws, to enter a homestead.” Section 2289 of the Revised Stat-
utes as amended by the fifth section of the act of March 3, 1891 (26.
Stat., 1095), prescribing the qualifications of entryman, contains the
followma :

But no person who is the proprietor of more than one hundred and sixty acres
of land in any State or 'Territory, shall acquire any right under the homestead
law.

These statutes stand én pari materia, and the provisions of both
must be met by an applicant to make additional entry under section -
6 of the act of March 2, 1889. (See case of Sarah J. “’alpole, 29
L. D., 647.)

That one can change his status, so that, although once qualified to
make entry under the homestead laws, he may become disqualified,
has repeatedly been held by the Department. See Sarah J. Walpole,
supra; Smith v. Longpre, 32 L.-D., 226; Arthur J. Abbott, 34 L. D.,

502.

" By the acquisition of 160 acres of land in addition to his original
homestead of 120 acres, Hartman has, by his own act, placed himself
in a position where he can not obtain title to an additional 40 acres of
public land under section 6 of the act of March 2, 1889.

Your office decision is affirmed.

REPAYMENT—DESERT LAND ENTRY—CONFLICT WITH RAILROAD GRANT.
Roeert J{. RoBINSON.

Notwithstanding an entry may have been erroneously allowed because of con-
flict with the grant to the Northern Pacific Railway Company, yet if suscep-
tible to confirmation, at the election of the entryman, under the provisions
of the act of July 1, 1898, as extended by the act of May 17, 1906, and he
fails to exercise his election and the entry is canceled, repayment of the
‘purchase money paid for the land is not authorized.

Acting Secretary Woodruff to the Commissioner of the General Land
(F.W.C) Office, September 24, 1907. (C.J.G)

An appeal has been filed by Robert H. Robinson from the decision
of your office of July 12, 1907, denying application for repayment of
the purchase money pald by him on desert-land entry for the SE. #
of Sec. 35, T. 4 N., R. 24 E., The Dalles, Oregon.

The entry was made I‘ebluary 19, 1903, and canceled: February 2,
1907. Repayment is claimed on the oround that said entry was in
conflict with the grant to the Northern Pacific Railroad Company,
and therefore an entry erroneously allowed and that could not have
been confirmed within the purview of the repayment act of June 16,.
1880 (21 Stat., 287). '
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The act of July 1, 1898 (30 Stat., 597, 620), provided that where,
prior to January 1, 1898, any part of an odd-numbered section; in
either the granted or indemnity limits of the grant to the Northern
Pacific Railroad Company, to which the right of the grantee is
claimed to have attached by definite location or selection, has been
purchased directly from the United States or settled upon or claimed
in good faith by any qualified settler under color of title or claim of
~ right under any law of the United States or any ruling of the Interior

_ Department, and where purchaser, settler, or claimant refused to
transfer his entry as in the act provided, the railroad grantee, npon
a proper relinquishment, should be entitled to select an equal quantity
of land in lieu of that relinquished. Thereafter the tract so relin-
qulshed was to be treated as if no railroad right thereto had ever
attached, and the person claiming said tract in good faith as afore-.
said was to be permitted to prove his title accordlng to law as if no
railroad grant had ever been made.

The ently in question was not made prior to January 1, 1898, but v
the provisions of the act of July 1, 1898, supra, were, by thﬂ act of
" May 17, 1906 (384 Stat., 197), extended to include any bona fide set-
tlement -or entry made subsequently to January 1, 1898, and prior to -
May 31, 1905, “ where the same has not since been abandoned.” As
this entry was not canceled until February 2, 1907, it was included in
the act of May 17, 1906. Your office states that the entryman was
" afforded opportunity to exercise his election under said act, but that
he failed to take any action whatever. It is alleged in the appeal that
he had practically abandoned the land prior to the act of May 17,
1906. There is nothing in the record, however, to substantiate this
claim.

From the facts dlsclosed in this case it is concluded that notwith-
standing the entry may have been erroneously allowed as being in
conflict with the grant to the railroad company, it was nevertheless
one that could have been confirmed under legislation passed at a time
when the entry was still intact. The matter of confirmation was, so
far as the land department is concerned, placed entirely within the
control of the entryman, said department standing ready to sustain
his election to retain the land upon a proper showing. The facts, so
far as shown, do not present a case where repayment is authorized.

The decision of your office herein is affirmed.
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MINING CLAIM—EXPENDITURE—COMMON IMPROVEMENTS.

Mountarny Crrer No. 8 axp Mouwtain CHIEr No. 9 Loor MiNING
Crarus.

The owner of a group of contiguous mining claims and of an improvement
constructed for their common development and effective to that end, and
of sufficient value for patent purposes as to the entire group, may, instead of
embracing all the claims in one application for patent, apply for and obtain
patent to a portion of such claims, based upon their due share or interest
in the common improvement; and a subsequent break in the common own-
ership by a sale or other disposition of one or more of the patented claims,
or of any interest therein, would constitute no bar to later patent proceed-
ings. for the remaining claims of the group based upon their due share or

) interest in the same common improvement. '

There is no authority of law for the apportionment of an improvement made
for the development of two or more mining claims Lield in common 8o as
to apply arbitrary fractional portions thereof, for patent purposes, exclu-
sively to the use of individual claims or sets of claims of the group.

Cases of Copper Glance Lode, 29 L. D., 542, and James Carretto and Other
Lode Claims, 85 L. D., 361, cited and followed:

Acting Secretar'a"g/ Woodruff to the Commissioner of the Gencral Lond
(F.W.C.) Office, September 28, 1907. (A.B.P)

This is an appeal by James K. Shaw and George Hirsch from
your office decision of January 23, 1907, holding for cancellation
their entry, made December 29, 1905, for the Mcuntain Chief No. 8
and the Mountain Chief No. 9 lode mining claims, survey No. 5406,
Salt Lake City, Utah, on the ground of insufficient showing in the
matter of improvements for the benefit of the claims.

The certificate of the surveyor-general taken in connection with
the report of the mineral surveyor who surveyed the claims shows
that the improvements relied on to support the entry consist of the
last 167.4 feet of a tunnel, commencing 754.3 feet from the mouth
thereof; the stated portion being valued at $1,600. With respect to
this tunnel the mineral surveyor states as follows:

This tunnel is in course of construction for the development of this claim and
Surs. Nos, 4181, 4132, 4138, 4134, 4135, and 5405, Joseph, Zephyr, Mountain Chief
No. 2, Mountain Chief No. 5, Mountain Chief No. 6, and Mountain Chief No. 7
lodes, respectively; also for Lot No. 476, Rosa lode, ali adjoining claims belong-
ing to these claimants and forming a compact plece of mining ground.

The first, second, third, fourth, and fifth 60 ft. of this tunnel have been
applied to Surs. Nos. 4131, 4132, 4133, 4134, and 4135, Joseph, Zephyr, Mountain
Chief No. 2, Mountain Chief No. 5, and Mountain Chief No. 6 lodes, respectively,
all owned by these claimants. .

The 83 ft. of,this tunnel commencing 671.3 ft. from mouth have been applied
to Sur. No. 5405, Mountain Chief No. 7 lode, owned by these claimants. The
remainder of the tunnel is yet unapplied upon any claim.

This is the same tunnel designated in the records of said previous Surs. Nos.
4131, 4132, 4133, 4134, and 4135 as the “ Rosa tunnel.”
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- By informal inquiry at your office it is learned that the Rosa claim
was patented August 17, 1893, upon alleged improvements valued at
$860, consisting of a shaft and drift; that the Mountain Chief, the’
Joseph, the Zephyr, the Mountain Chief No. 2, the Mountain Chietf
No. 5 and the Mountain Chief No. 6 were patented, all in one proceed-
ing, August 2, 1901, upon a showing of improvements stated to con-
sist of a tunnel on the Mountain Chief valued at $1000, and of 60 feet
of the Rosa tunnel as to each of the claims except the Mountain Chief,
valued in each instance at $600, aggregating for the five claims 800
feet of said tunnel valued at $3,000; and that the Mountain Chief No.
7 was patented June 80, 1906, the stated improvements being 83 feet
of the said tunnel, commencing 671.3 feet from the mouth thereof,
valued at $800. S

A calculation based on the above figures and those given in the
mineral surveyor’s report shows that the Rosa tunnel is 921.7 feet in
length; that 383 feet thereof have been applied in the other patant
proceedings mentioned ; and that aside from the 1674 feet relied on
to support the present proceedings, there remain 371.8 feet, repre-
sented as “ unapplied upon any claim.”

It appears that the Rosa tunnel runs in a southerly direction
and is situated entirely within the Rosa claim; that the Rosa, the
Mountain Chief No. 6 and the Mountain Chief No. 7 lie side by side
to the north of the other claims mentioned; and that the Mountain
Chief No. 8 and the Mountain Chief No. 9, embraced in the entry
here in question, lie in south-easterly and southerly directions, respec-
tively, from the Rosa claim and from the said tunnel, being separated
from the tunnel by the Zephyr and Mountain Chief claims.

The two claims here in question were located, respectively, as fol-
lows: the Mountain Chief No. 8, November 8, 1902, and the Mountain
Chief No. 9, December 18, 1902, many years after the patent to the
Rosa claim, and more than a year after the patent to the Mountain
Chief, Joseph, and other claims. It is shown that the 167.4 feet of the
tunnel here relied on were constructed after December 13, 1902.

The decision of your office is based upon the fact, admittedly shown
by the record, that the patented Joseph, one of the group of contigu-
ous claims (including those here in question) for the benefit of which

the Rosa tunnel appears to have been constructed as a common
~ improvement, was not owned in full title by the entrymen at the
time their application for patent was filed.

In the opinion of the Department, this fact of itself furnishes no
warrant for the cancellation of the entry. The patented claims of
the group are no longer within the jurisdiction of the land depart-
ment, and there is nothing in the law, nor does there seem to be any
reason, to require that common ownership as to such claims and the
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remaining or unpatented. claims of the group shall continue until
patent for such remaining claims shall be also obtained, or applied
“for. There is no reason why an owner of a group of contiguous min-
ing claims and of an improvement constructed for their common
development and effective to that end, and of sufficient value foxr
patent purposes as to the entire group, may not, instead of embracing
all the claims in one application for patent, apply for and obtain
patent to a portion of such claims, based upon their due share or
interest in the common improvement (Zephyr and other Lode Mining
Claims, 30 L. D., 510) ; and a subsequent break in the common owner-
" ship by .a sale or other disposition of one or more of the patented
claims, or of any interest therein, would furnish no bar to later
patent proceedings for the remaining claims of the group based upon
their due share or interest in the same common improvement. If the
right to a patent for the entire group be in fact earned by the con-
-struction of a common improvement of a-character and value effective
and suflicient for that purpose, it can malke no difference that patent
for all the claims is not applied for at one time, or that a part may
be patented and disposed of before patent to the remainder is
applied for. ‘

But from the above history it appears that a physical segment or
section of the Rosa tunnel, valued at $1,600, is attempted to be
applied as an improvement for the benefit of the two claims embraced
in the entry here ini question, only, notwithstanding the fact that the
tunnel is alleged, and appears, to have been constructed for the devel-
opment of all the claims of the group. .

There is no authority of law for such procedure. The statute
makes no provision for the apportionment of an improvement made
for the development of two or more mining claims held in common so
as to apply arbitrary fractional portions thereof for patent purposes,
exclusively to the use of individual claims or sets of claims of the
group. This was in substance held in the case of Copper Glance Lode
(29 L. D, 542, 550) , where the subject of improvements for the benefit
of mining claims held in common wag discussed at length.

In the more recent case of James Carretto and other Lode Claims
(35 L. D., 861, 364-365), the Department again considered the sub]ect
and thexe said:

Where several contiguous mining claims are held in common and expenditures
are made upon an improvement which is intended to aid in the development
of the claims so held, and which is of such character as to redound to the
benefit of all, such a general improvement is properly called a common improve-
ment. In legal contemplation these terms import a single, distinct entity, not

~subject to physical subdivision or apportionment in its application to the claims
intended to be benefited by it. The entire body of claims held in common, the

group as it is ordinarily denominated, not the individual claims separately con-
sidered, is the beneficiary on the one hand, while on the other the common
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improvement in its entirety is the means or agency effecting the common devel-
opment or the community benefit. Such benefit accrues and attaches to, and
becomes available for, the claims as a body, not individually, by the very reason
of the construction of the common improvement and as soon as. the construction
takes place. The physical act of sinking a shaft, or driving a tunnel, which is
a common improvement, makes this so; not the certificate of the surveyor-

. general to that effect.

Where two or more persons own prope1tv in common each owner has only an
undivided interest therein, represented by no physical or tangible part of the
property itself, but extending and attaching to the whole thereof. By a simple
computation the value of such interest, based upon the value of the entire
property, is easily ascertained. Likewise each claim of a group developed by
a common improvenient has an undivided, but nevertheless a beneficial and
ascertainable, interest m the common development “011\ By a calculation,
based upon the number of claims in the group and upon the value of the com-
mon improvement, it is readily ascertained whether the equivalent of the
required expenditure in labor and improvements for the benefit of each claim
is represented in the common improvement, and whether more or less, and also
what credit is available to such claims as are embmced in any particular
patent proceeding.

Then after stating the unequal apportionment attempted to be
made in that case of an alleged common improvement (a shaft valued
at $4,600), the Department further said:

Such a method of arbitrarily adjusting the credit to be derived from a com-
mon working shaft, merely as the exigencies of the case seem to require, is
destructive of the essential idea inherent in the term, a common improvement.
To undertake to set apart or apportion a physical segment or section, or an
arbitrary fractional part, of a common improvement and accredit the value
thereof to a particular claim is in violation of the theory of a common benefit
accruing from a common improvement. The scheme here invoked for adjusting
the monetary worth of the benefit derived from a common improvement is, on
its face, unreasonable and leads to a result but little short of absurd. The -

“Departinent is of opinion that it is unwarranted and unauthorized by, and
contrary to, the law.

Judged in the light of the principles thus stated the entry here
in question is clearly subject to the objection that a physical segment
or fractional portion of an improvement constructed for the com-
mon development of a group of mining claims may not be arbitrarily
applied, for patent purposes, to any particular claim or claims of the
group. The portion of the Rosa tunnel here relied on is just as much
common to the other claims of the group as is any and every other
portion of said tunnel. "The tunnel as a common improvement is to
be treated in its entirety, not in-separate sections or parts; and so
treating it the 167.4 feet cannot be set apart and apportioned as is
here sought to be done.

This same erroneous method of apportionment seems to have been
employed with respect to said tunnel in the earlier patent proceed-'
ings aforesaid, but it may be fairly assumed from the record of those
proceedings that the value of the tunnel as a whole was at that time
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sufficient, for patent purposes, to embrace all the claims covered by
such proceedings. It would seem therefore, that, based upon the
tunnel as far as then completed, the patents heretofore issued were
fully earned, in so far as concerns the matter of improvements, and
that the error consisted only in the attempted apportionment of the
tunnel to the several claims instead of applying the same as a whole.
to the group of claims: an error of form rather than of substance.

Such is not the situation, however, with respect to the two claims
embraced in the entry here in question. As alveady stated, these
claims were not located until November 8 and December 13, 1902,
respectively, and, so far as the record shows, not until after the
tunnel had been completed up to the point of the beginning of the
last 167.4 feet thereof. To the extent that the tunnel was constructed
prior to the location of these claims it cannot be said that the work
of construction was in any sense intended for their benefit. And
the said 167.4 feet of the tunnel being simply the extension of an
improvement common-to all the claims of the group, as well those
already patented as those for which patent is here sought, the share
~or interest in the stated cost or value of such extension to which these
two claims are entitled, is far less than the required expenditure for
patent purposes of $500 for each claim.

The doctrine of the cited cases is based upon sound principle, and
for this reason, as well as for purely administrative considerations,
should be strictly enforced in the absence of controlling equitable con-
ditions to the contrary. If applied here the entry in question would
have to be canceled, and the question arises, therefore, whether the
facts are such as to justify sustaining the entry on equitable grounds.

It is claimed-that by the action of your office in the aforesaid prior
patent proceedings, in allowing the Rosa tunnel to be cut into sec-
tions or fractional parts, and thus applied for patent purposes, the
entrymen were misled into the belief that such method of apportion-
ment was lawful, and justified their present application for patent
upon the basis stated ; and the record of such prior patent proceedings
would seem to warrant the claim thus made. The good faith of the
entrymen not having been questioned at any time, as far as the record
shows, the Department is of opinion that the defect in the entry is

"ot only not due to any attempt on their part to evade the law, but is
one for which they are not wholly, or even primarily, responsible, the
error being one into which it is entirely reasonable to suppose they
were misled as claimed by the previous action of your office.

The Rosa tunnel as a whole, including the 871.8 feet reported as
“unapplied on any elaim,” as aforesaid, would seem to be of sufficient
'value to have embraced for patent purposes the entire group of ten
claims, if all had been located prior to its construction, and were it
here so shown by satisfactory evidence, and also that there are no
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other claims depending for patent upon such “unapplied ” portion,
and that the tunnel in its entirety, excepting the portion here relied
on, shall be regarded as having been applied and exhausted for patent
purposes in behalf of the eight claims covered by the former proceed-
ings, such showing would, in the opinion of the Department, entitle
the entrymen to every possible equitable consideration and, in view
thereof, to have their entry upheld on the basis presented notwith-
standing the stated defect therein. : '
Without intending to establish a precedent for cases to arise in the
future, which must be adjudged upon their own facts, you will allow
the entrymen a reasonable time within which to make the showing
suggested, which if made you will act upon in the light of the con-
siderations here stated, and if found satisfactory, the entry will be
passed to patent if in all other respects regular. - If such showing be
not made as required the entry will be canceled. The decision of
your office is modified to conform to the Views.here‘in expressed.

INDIAN LANDS—TURTLE MOUNTAIN RESERVATION—ACT OF APRIL 21,
: 19

INSTRUCTIONS.

The act of April 21, 1904, does not limit the time within which members of the
Turtle Mountain band of Chippewa Indians who may be unable to secure
land upon their ceded reservation may take a homestead from any vacant
public land belonging to the United States, as provided in said act, and the
Department has no authority to fix a date after which children born into
the band shall not be entitled to such right. )

Acting Secretary Woodruff to the Commissioner of Indian Affairs,
(F.W.C.) September 80, 1907. : (J.R. W)

The Department is in receipt of your letter of September 17, 1907,
“stating that your office is in receipt of a request from the superin-
tendent in charge of Fort Totten School, North Dakota, asking
instructions:

whether children born since the date of the completion of the work in the field
are entitled to allotments under the provisions of the act of April 21, 1904 (33
Stat., 189, 194-5).

Your office states the question is:

When the right to receive selections under the act of April 21, 1904, termi-
nated—swhether at the date of the approval of the act, the date of the completion
of the work in the field, or the’ date of the approval ot the schedule of allotments

Dby the Secretary of the Interior? The office is inclined to the view that the
latter date determines, and that all children born prior to that date would be
entitled to allotments on the reservation or on the public ddmain; and that chil-
dren born since that date‘ are not entitled.
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Article 3 of the agreement between the United States and the
Turtle Mountain Band of Chippewa Indians, embodied in the act,
provided for allotment of the reservation lands to the members
of the band in severalty as homesteads, after which the reservation
lands not allotted were “to be opened to settlement as other public
lands.” This was, in substance, a cession by the Indians of the reser-
vation to the United States, subject, however, to a right of the Indians
‘to take homesteads from the ceded lands so far as they saw fit to
select from those lands.

Article 6 then provides that:

All members of the Turtle Mountain band of Chippewa Indians who may be
unable to secure land upon the reservation above ceded may take homestead
from any vacant land belonging to the United States without charge.

In the natural import of the language this is a grant to all members
of the Turtle Mountain Band of Chippewa Indians, so long as such
band remains as a recognized tribe or band, of the right to take a.
homestead from any vacant public lands of the United States, if for
any reason, as for instance by opening the reservation to settlement
and disposal of it, they are “ unable to secure land upon the reserva-
tion ” so ceded, and this is without charge or fees to be paid therefor.

The act fixes no date after which children born into the band shall
not have such right, nor any date when the tribal or band organiza-
tion shall cease, nor any date prior to which the right so granted shall
be exercised. The Department has no power to legislate. You will
accordingly so instruct the superintendent. '

DESERT~-LAND ENTRY—ANNUAL PROCF—WORIK AND IMPROVEMENTS.
Brapbrey ». Vasorp.

A contest charging a desert-land entryman with failure to make the requisite
annual expenditure, thus putting in issue the truth of the yearly proof
offered by the entryman, may be brought prior to the expiratioﬁ of the
time allowed for the submission of final proof.

in determining whether a desert-land entryman has complied with the require-
ment of the statute relative to annual expenditure, the reasonable value of
the \VOI‘I{ done or improvements placed upon the land is the criterion, and
not the amount alleged by the entryman to have been expended therefor.

Acting Secretary Woodruff to the Commissioner of the General Land
(F.W.C) . Office, September 30, 1907. (C.J.G.)

A motion for review having been filed and entertained in the above-
entitled case, involving Vasold’s desert-land entry for the SW. 1 of
Sec. 12, T. 8 N, R. 4 W., Boise, Idaho, and in which departmental”
decision was rendered May 27, 1907, the matter is again here for con-
sideration with evidence of service, briefs in behalf of the parties, etc.
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This entry was made November 11, 1903, against which affidavit of
contest by Bradley was filed April 28, 1905, charging that—
said BErnest Vasold has failed to comply with the law after enﬁ'y; that there
is no work done on said entry; that $160.00 worth of work, towards the recla-
mation of said land, has not been done, as required by law.

The local officers after stating that the charge in the contest affi-
davit challenged Vasold’s first annual proof in the matter of the
required annual expenditure of $1.00 per acre, which if substantiated
subjected his entry to cancellation, and after analysis of the testi-
mony, recommended dismissal of the contest. Their action was
affirmed by your oflice, wherein it was said:

The question is not what the work ought to have cost, or whether a certain
number of dollars might or might not have been saved, but whether.the expen-
ditures were honestly made at reasonable prices, for the work done cr labor

performed, and this the contestee hag satisfactorily shown, by detailing his
actual expenditures as claimed by him, ete.

It is stated in briefs filed in opposition to the motion for review
that—

the sole issue to which proof must be directed is, whether or not contestee has
expended the amount required by law in the improvement cof the one hundred
and sixty acres of land, to wit $160.00, which he has entered under the Desert
TLand Law of the United States. )

The desert-land act of March 3, 1877 (19 Stat., 377), as amended
by the act of March 3, 1891 (26 StaL 1095), in sectlon thereof, not
only plescrlbes the amount of money that shall be expended them—
under, that is, at least $3.00 per acre of whole tract, but also the pur-
pose for which the expenditure shall be made, namelv the irrig atlon,
reclamation, and cultivation of the land, as well as the manner in
which it shall be reclaimed, that is, by means of main canals and
branch ditches, and in permanent improvements upon the land, and
in the purchase of water-rights for irrigation of the same: The act
further provides that within one year after entry the entryman shall
expend not less than $1.00 per acre “ for the purposes aforesaid;”

" and shall file during each year proof that the “ full sum” of $1.00
per acre has been e\pended “in such necessary improvements ” dur-
ing such year, ¢ and the “ manner in which expended.”

A contest charging a desert-land entryman with failure to make
the requisite annual expenditure, thus putting in issue the truth of
the yearly proof offered by the entryman, may be brought prior to
the expiration of the time allowed for the submission of final proof.
Julian ». Harding (81 L. D., 10). It was said in the case of Wilkin-
sonv. Stillwell (35 L. D., 99) that—

the statutory requirement as to yearly expendltme js as explicit and manda-
tory as are any of the other requirements imposed by the desert land act, and
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the Department, in the face of a contest brought upon that ground, i without
authority to saive its observance, even though it should be convinced of the
intent of the claimant to in the future fully comply with the law.

The fact of the requirement of first annual proof shows that the
actions of entrymen for that year are to be judged in the same light
as when they come to submit final proof. The undoubted object
of the law was thus to forestall the segregation of landls for long peri-
ods if claimants are not in good faith complying with said law. Tt
appears that your office found basis for giving contestee credit for
the amount claimed to have been expended by him, or in other words,
found that what was done on the land actually cost the amount
claimed to have been expended by him, but your office failed to
specifically find that $180, or even $160 woréh of work had Dbeen
actually done on the land. This latter is evidently what was contem-
plated in the desert-land act. The statement from the briefs above
quoted embodies a misleading principle. The main question involved -
in this case is not so much what the work alleged to have been done
by contestee may have cost him, or the time consumed in its perform-
ance, or the number of men employed, as whether the work actually
done on the land for the first year, in line with the purposes of the
act, was fairly and reasonably worth as much as $1.00 per acre.
The rule laid down in mining cases is applicable here. There it is
held that “ a mere expenditure is not sufficient. The work must tend
to develop the claim and be of the reasonable value claimed.” Lind-
ley on Mines, Vol. 2, 1186. Quotations are made in the same voluire,
pages 1186.and 1187, from decisions of the supreme courts of Montana
and Colorado, as follows: ’

In determining the amoﬁnt of work done upon a claim, or improvements
placed thereon for the purpose of representation, the test is as to the reasonable
value of said work or improvements—not what was paid for it or what the con-
tract price was, but it depends entirely upon whether or not the said work or
improvements were reasonably worth the said sum of one hundred dollars.

The amount paid is not conclusive that work of that value has been done,
but the actual value is the frue test whether or not the law has been complied
with, ete.

The effect of a rule that would accept mere proof of expenditure as
compliance with the desert-land law would be far reaching and open
the door to fraud and collusion. A case could arise where the entry-
man might show that he paid out not less than $1.00 per acre as first
annual expenditure, and that in good faith, and still have nothing
or very little on the land to show for such expenditure. Rigdon 2.
Adams (34 L. D., 279). It is needless to say this could not be
accepted as compliance with requirements of law.

From a careful re-examination of the entire record in this case,
however, the Department is convinced that contestant has failed to
show that the labor expended and the results attained on this land
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during the first year of the entry are not fairly and reasonably
equivalent or commensurate in value with the expenditures alleged to
have been made, or at least of not less than $1.00 per acre as required
by law. ‘The record leaves no doubt that the testimony of contestant
and witnesses is not based upon a thorough examination of the work
they found done on the land, or a thorough knowledge of @/l the work
that had been performed. The former decision will therefore be
adhered to, the motion for review being hereby denied.

ALABAMA LANDS—-RECLASSIFICATION—ACT OF MARCIL 27, 1906.

INSTRUCTIONS.

DEPARTMENT OF THE INTERIOR,
‘ GeENERAL Lanp OrricE,
Washington, D. C., August 17, 1907.
Register and Receiver, Montgomery, Alabama.

GentrEMEN: 1. Pursnant to the act of March 27, 1906 (34 Stat.,
88), the Secretary of the Interior has reclassified such of the public
lands in Alabama as were reported prior to March 3, 1883, as contain-
ing coal and iron, except certain tracts which were erroneously
omitted from the list of lands to be reclassified. There are transmit-
ted herewith schedule “ A ”, consisting of a list of those tracts of lands
so reported which are now classified as agricultural lands and which
are unappropriated; except by pendmg homestead entries, and
schedule “ B 7, consistmo of a list of the lands which are now classed
as mineral lands, and Which are unappropriated except by pending
homestead entries. It is provided in said act of March 27, 1906, that
all lands which may, under such reclassification, be classed as agri-
cultural shall become subject to homestead entry. Accordingly, No-
vember 11, 1907, has been set as the date when the agricultural lands
will be open to entry. All qualified persons who shall have made
bona fide settlement upon any of said lands prior to the date of open-
ing to entry, with the purpose of making homestead entry of the
same, will have a preference right of entry for three months from the
date of opening.

2. As to the lands in schedule “B” thelr status is not aﬁected m
any manner by the passage of the act of March 27, 1906, nor by the
present reclassification. Until said lands shall have been offered for

- sale, they will not be subject to entry of any kind.

8. You will, on application, advise all inquirers as to the effect of
this reclassification on the status of any particular tract of land.
4. In both schedules “ A” and “B” appear lists of lands which
.are embraced in pending entries. Where lands in schedule “A”
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are embraced in such entries, the suspension of the same on account
of the report of the character of the land is relieved. The entries
embraced in schedule “ B ” which were snspended prior to the act of
March 27, 1906, will remain suspended pending further action.
Since the list for reclassification was prepared certain other entries
have been made, the parties alleging settlement prior to March 3,
1883. These cases will be separately considered and disposed of
according to their merits. You will at once advise entrymen of the
effect of the reclassification on their entries.

The final entry of Nancy E. Sides, which includes lands in both
schedules, will be the subject of a separate letter.

5. You will make the proper notations on your records showing
the status of the lands included in the two lists.

The schedule of agricultural lands is being printed and a supply
will be sent you for general distribution. The newspapers should be
given full information hereof to publish as a matter of news.

There were three tracts erroneously omitted from the list of lands,
and which were not reclassified. A supplemental report will be made .
on these lands and when their character i determined, you will be
advised.

Very respectfully, Frep DENNETT,
B Acting Commissioner.

Approved : '

G. W. Woobrurr, Acting Secretary.
[Schedule omitted. ]

ISOLATED TRACTS—SECTION 2455, R. S., AS AMENDED BY ACT OF JUNE
’ 27, 1906.

CIRCULAR.

DeparTMENT OF THE INTERIOR,
GexeraL Laxp OFFICE,
Washington, D. O.; September &, 1907.
Begisters and Receivers, United States Land Ojffices.

Sirs: These instructions are supplemental to those contained in cir-
cular approved May 16, 1907 [35 L. D., 581], and will govern appli-
.cations for the sale of isolated tracts of public lands outside that
territory in the State of Nebraska covered by the act of March 2,
1907 (34 Stat., 1224).

1. The affidavits of applicants to have isolated tracts ordered-into
market, and of their corroborating witnesses, must, in all cases, be
executed before the register or receiver of the land office of the dis-
trict in which the tracts described in the applications are situated.
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2. The local officers will question each applicant and his witnesses
ag to whether the applicant owns land adjoining the tracts sought,
and, if so, to what use he intends to put the isolated tracts should he
purchase same; if he owns no adjoining lands, whether he intends to
_ reside upon or cultivate the isolated tracts, or for what purpose he
desires to obtain the same; whether he has been requested by any one
_to apply for the ordering of the lands into market, and, if so, by
whom ; whether he is acting as agent for any person or persons, or
acting directly or indirectly for or on behalf of any person other
than himself in making the application; whether he intends to
appear at the sale, if ordered, and bid for the lands; whether he has
any agreement or understanding, expressed or implied, with any
other person or persons, whereby he is to bid or purchase the lands
for them or in their behalf, or to absent himself from the sale -or
refrain from bidding, to the end that they, or any of them, may
acquire title to the lands.

These interrogations and the answers thereto must be reduced to
writing and signed and sworn to before the register or receiver.

8. Local officers will, wherever possible, make additional inquiries
as to the good faith of the applicant and his purpose in having the
lands ordered into market, and -include a statement of all facts
ascertained by them in thelr report sublmtted under paragraph 3 of
circular of May 16, 1907.

4. No sale will be authorized upon the application of a person who
has purchased under section 2455, Revised Statutes, or the amend-
ments thereto, any lands the area of which when added to the area
applied for shall exceed approximately 160 acres.

5. No sale will be authorized for more than qpproxnnately 160
acres embraced in one application.

6. All applications for the sale of isolated tracts presented to local
officers after the date of these instruections, and not executed in
accordance herewith, will be promptly rejected by them and appli-
cants advised of the reason for such action. : :

Very respectfully,
R. A. Barvriwaer, Commissioner.

Approved, September 5, 1907,

G. W. Woobrurr,
- Acting Secretary.
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MANNER OF PROCEEDING UPON SPECIAL AGENTS’ REPORTS.

INSTRUCTIONS.

DEPARTMENT OF THE INTERIOR,
Generarl. Lanp OFrick,

Washington, D. C., September 30, 1907.

To Special Agents (md Registers and Receivers,
United States Land Offices:

The following rules are prescribed for the government of proceed-
ings had upon the reports of special agents of this office. All existing
instructions in conflict herewith are superseded.

1. The purpose hereof is to secure speedy action upon claims to
the public lands, and to allow claimant, entryman, or other claimant
of record, opportunity to file a denial of the charges against the entry
or claim, and to be heard thereon if he so desires.

2. Upon receipt of the special agent’s report this office Wlll consider
the same and determine therefrom whether the charges, if true,
would warrant the rejection or cancellation of the entry or claim.

3. Should the charges, if not disputed, justify the rejection or can-
cellation of the entry or claim the local officers will be duly notified
thereof and directed to issue notice of such charges in the manner
and form hereinafter provided for, which notice must be served upon
the entryman and other parties in interest shown to be entitled to
notice.

4. The notice must be written or prmted and must state fully the
charges as contained in the letter of this office, the number of the
entry or claim, subdivision of land involved, name of entryman or
claimant or other known parties in interest.

5. The notice must also state that the charges will be accepted
as true, («) unless the entryman or claimant files in the local office
within thirty days from receipt of notice a written denial, under oath,
of said charges, with an application for a hearing, () or if he fails
to appear at any hearing that may be ordered in the case.

6. Notice of the charges may be personally served upon the proper
party by the local officers at their office, but if this can not be done
they will deliver the notice to the special agent for service under the
Rules of Practice. If the special agent can not secure personal
service, notice may be served, upon sufficient showing by the special
agent, or other qualified person, by publication. The register will
reguire such pubhcatlon to be made under the Rules of Prftctlce

7. If a hearing is asked for, the local officers will consider the same
and confer with the special agent relative thereto and fix a date for
the hearing, due notice-of which must be given entryman or claimant.
The above notice may be served by registered mail.’
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8. The chief of field division will duly submit, upon the form pro-
vided therefor, to this office, an estimate of the probable expense
required on behalf of the Government. He will also cause to be
served subpoenas upon the Government witnesses and take such
other steps as are necessary to prepare the case for prosecution.

9. The special agent must appear with his witnesses on the date
and at the place fixed for said hearing, unless hie has reason to believe
that no appearance for the defense will be made, in which event no
appearance on behalf of the Government will be required. The
special agent must, therefore, keep advised as to whether the defend-
ant intends to appear at the hearing.. The chief of field division
may, when present, conduct the hearing on behalf of the Government.

10. If the entryman or claimant fails to deny the charges under
oath and apply for a hearing, or fails to appear at the hearing
ordered, without showing good cause therefor, such failure will be
taken as an admission of the truth of the charges contained in the
special agent’s report and will obviate any necessity for the Govern-
ment’s submitting evidence in support thereof.

11. Upon the day set for the hearing and the day to which it may
be continued the testimony of witnesses for either party may be sub-
mitted, and both parties, if present, may examine and cross-examine
the witnesses, under the rules, the Government to assume the burden

-of proving the special agent’s charges.

12. If the entryman or claimant fails to apply for a heamncr or to
appear at a hearing’ apphed for, as provided in paragraph 10, or
if a hearing is had, as provided in paragraph 11, the local oflicers
will render their decision upon the record, giving due notice thereof
in the usual manner. ,

13. Appeals or briefs must be filed under the rules and served

upon the special agent in charge of hearing. The special agent will
not filé any appeal or brief unless directed to do so by this office,
or the chief of field division. ,
. 14. The above proceedings will be governed by the Rules of Prac-
tice. All notices served on claimants or entrymen must likewise be
served upon transferees or mortgagees, as provided in Rule 8} of
Practice.

15. At the conclusion of the hearing the chief of field division will
pay all- proper charges for the Government’s case, upon proper
vouchers when required; and he will ¢ once make return thereon
to this office, showing the amount of authorization expended.

Very respectfully, '
R. A. BartiNeer, (ommissioner.

Approved:

G. W. Woobrurr, Acting Sem’etm"y
10766—vor 36—07TM——=8 :
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INDIAN LANDSHTRUST PATENT-DECEASED PATENTEE—HEIRS.
A. J. FuLLsricHT.

All rights under a trust patent issued in the name of an allottee subsequent to
- his death, he having in his life time made selection, inure to his heirs.

Secretary Garfield to the Commissioner of the General Land Office,

(G W. W) ©October 4, 1907. (J.R. W.)

A. J. Fullbright filed a motion for review of departmental decision
of April 12, 1907 (unreported), denying him a hearing to show that
the SW. %, Sec. 10, T. 2 N., R. 14 W., I. M., Lawton, Oklahoma, is
part of the public domain subject to homestead entry. '

August 25, 1901, a trust patent for this land issued under the act
of February 8, 1887 (24 Stat., 388), to Har-ray, a Comanche Indian
woman. June 6, 1906, counsel for Fullbright applied to your office
for ‘a . hearing that he might show that Har-ray and her husband
were both killed at Fort Sill in July, 1901, prior to issue of such.
patent, and the hearing was desired in order that Fullbright, who
claimed to be a settler on the land, might make entry and submit
final proof. You denied the hearing, and held that:

Under the act of April 23, 1904, no authority exists in this Department for
canceling the patent in question. . . . While the allottee died . . . prior to the
issuance of the trust patent, yet the same having issued, and in name of the
allottee and her heirs, the heirs, if any, would take by operation of law, and
the fact of her decease prior to date of the patent would not place the instru-
ment in a different light than would have obtained if the decease had been
subsequent to the issue thereof. I am not aware of any decision providing how
the land shall descend where the allottee dies after issue of trust patent, leav-
ing no heirs. The question whether, in this case, the land, in default of heirs,
escheats to the government of the State, or all rights under the patent and
allotment became extinct, is one that it seems better be left to the courts.
While the patent in question, which can be canceled by no authority unless by -
Congress, is in existence the land is not subject to entry.

Your decision referred to the act of April 28, 1904 (33 Stat., 297),
which, among other things, provides: -

That no conditional patent that shall have heretofore or that may hereafter
be executed in favor of any Indian allottee, excepting in cases hereinbefore
authorized, and excepting in cases where the conditional patent is relinquished
by the patentee or his heirs to take another allotment, shall be subject to
cancellation without authority of Congress.

The specified exceptions where authority is given are cases of
mistake, either (1) double allotments to the same person, or (2)
error in description of the land. In the present case neither speci-
fied ground for cancelation exists. It is not alleged that Har-ray
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obtained two allotment patents, or that any error oceurred in descrip-
.tion of the land. _ )
The question attempted to be raised by Fullbright is not whether
~there is authority to cancel a trust patent, but whether any trust
patent in fact ever existed. If no trust declaration was ever in fact
- effectively made, then title to the land remained public.

A trust patent is merely a declaration that the United States will
hold the land described to be conveyed, at a. future time upon the
happening of certain conditions, to the allottee or his heirs. In
United States ». Rickert (188 U. 8., 432, 436) the court held:

The “patents” . .. were, as the statute plainly imports, nothing more than
instruments or memoranda in writing, de_sigued to show that for a period of
twenty-five years the United States would hold the land allotted, in trust for
the sole use and benefit of the allottee, or in case of his death, of his heirs, and
subsequently, at the expiration of that period . .. convey the fee, discharged

- of the trust. ) .

For the creation of a trust three elements must exist, three parties
are necessarily contemplated—the founder who creates it, the trustee
to hold, and the beneficiary to take. In the present instance the first
two elements existed, the United States acting in both capacities,
being both founder and trustee. It 1s charged that the third neces-
sary element did not exist. "If that be true, then the attempted decla-
ration of trust lacked an essential element to the creation of a trust,
and the title to the land remained in the founder unaffected by the
attempted impress of a trust upon the estate. ,

That the Department might be advised in the matter, 1nqulrv wag
made, August 23, 1907, of the Indian Office, which, September 12,
1907, reported that the records of that office show that the annuity
roll was receipted August 1, 1901, by Mur-ro-hov-it. Opposite ‘the
names of himself and his wife Har-ray the entry was made that they
were murdered August 7, 1901. The agent, however, reported that
Har-ray and her husband Mur-ro-hov-it— ’

.were murdered on the night of August 5, 1901, by parties unknown, and it was

impossible to know which died first. Har-ray left no issue, and as the result
of several investigations during the last five years, Quannah Parker, chief of the
Comanches, and Black Wolf, Coathy and Che-yeck-ye—all Comanches—certified,
in leasing Har-ray’s allotment, that To-wis-chy, Comanche allottee No. 2263;
was the sole heir, hisr mother and the mother of Har-ray being sisters. Mur-
ro-hov-it left issue, at present living, who wouild have been heirs of Har-ray if
Mur-ro-hov-it had survived his wife, whose heir he would have been, but, as
it could not be determined who died first, il wag thought neither was heir to
the other. This case will be investigated further at next per capita payment.

It thus appears that in fact To-wis-chy is by the United States rec-
ognized as heir to Har-ray and has been permitted to lease Har-ray’s
allotment. The question attempted to be raised by Fullbright does
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not arise in the case. Har-ray in her lifetime selected her allotment

“and that selection was approved. The United States by her selection .
undertook to issue to her and her heirs the declaration of trust called
a trust patent, and the effect and force of-the declaration, like ordi-

nary patents conveying title, must relate to and be regarded as effec-
tive from the date of initiation of the proceeding. The delay inci--
“dent to actual issue and date of the trust patent until after her death

did not annul her right, which descénded to her heirs. The United
States recognized To-wis-chy as her heir. The trust patent had

effect and inured to his benefit, though she was dead at its date.

Your decision refusing the hearing applied for and that of the
Department affirming it were based on the ground that no authority
existed for cancellation of the trust patent. This was not responsive
to the application, which asked a hearing to show that the trust patent
was never effective for want of any beneficiary. The record of the .
Indian Office shows there was a beneficiary whom the government rec-
ognizes. The question of succession—who was the heir to Har-ray—
is one between the government and the Indian, to which Fullbright
is a stranger as he alleges no relation to or interest in the.land prior
to date of the trust patent or allotment to Har-ray. He will not be
allowed to intrude into it and raise a question between the government
and the person it recognizes as heir to Har-ray because of a claim of
settlement on the land after the allotment made to her. The action
taken was correct, though based on untenable ground. Being now
advised of the fact that Har-ray left an heir recognized by the gov-
ernment as entltled to her '%ucceqsmn, Fullbright’s apphcatlon is

denied.

LISTS OF LANDS FOR TAXATION PURPOSES—ACT OF MARCH 3, 1883.
IxsTrUCTIONS.

DEPARTMENT OF THE INTERIOR,
Gexeran Laxp Orrice,
Washington, D. C., October 8, 1907.

Registers and Recetvers, United States Land Oﬁ('es

GextLEMEN: The act of March 3, 1883 (22 Stat., 484), plOVldes
that upon application by the proper State or Terutorml authorities
registers and receivers shall— ‘
furnish for the purpose of taxation a list of all lands sold in their respective
districts,. together with the names of the purchasers, and shall be allowed to
receive compensgation for same not to exceed ten cents per entry.

Tt is believed that it is within the purview of said act for you to
furnish, upon like application, and for the compensation therein
stated, lists of canceled final entries so that the lands may be relieved
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from improper taxation.” Therefore, when application is made there-
for by proper authority, you will furnish lists of canceled final entries
and the sums received therefor shall not be considered or taken into
account in determining the maximum of your compensation.

. Very respectfully,

i : R. A. BALLINGER,

Conmvmissioner.

Approved:

JamEes Ruporpe (FARFIELD,

Secretary.

Parren mr arn. . CoxeromeratE Minine Co.

Motion for review of departmental decision of June 24, 1907, 35
L. D., 617, denied by Secretary Garfield, October 8, 1907.

PRIVATE CLATM—SURVEY—JURISDICTION OF LAND DEPARTMENT.
Huoeua STEPHENSON or Brazito GRANT.

Confirmation by Congress of a private land grant according to a survey made
under the order of a court for the purpose of determining the respective
rights of the parties to the controversy then pending before the court as
between themselves, does not deprive the land department of authority to
make a survey thereof, according to the boundaries of the grant as con-
firmed, with a view to segregating the grant from the pliblic domain and

. establishing and marking the boundaries by official survey.

The land department has jurisdiction to approve the official survey of a private
land grant corfirmed by Congress, notwithstanding the grant as surveyed
conflicts with the survey of another grant which hag been approved in pur-
suance of a decree of confirmation and upon which patent has issued. '

Acting Secretary Eyan to the Commissioner of the General Land
(GW.WL) QOffice, October 10, 1907. (E.F.B.)

This appeal is filed by the Mesilla Valley Realty Company, owners
of the Santo Tomas de Yturbide Colony grant, from the decision of
your office of October 8, 1905, approving a survey of the IMugh
Stephenson grant, and also from your decision of November 15, 1906,
requiring appellant to show cause why a patent should not be issued
upon the Hugh Stephenson grant for lands in conflict with the patent
issued upon the Santo Tomas de Yturbide grant under a decree of
confirmation by the Court of Private Land Claims.

The Hugh Stephenson grant, otherwise known as the DBrazito
_ grant, was confirmed by the act of Congress of June 21, 1860 (12
Stat., 71), being claim No. 6 in the list or schedule of claims examined
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and approved by the Surveyor-General of New Mexico and trans-
mitted for the action of Congress with his letter of January 12, 1858,

An official survey of that grant was made in 1893 by Leonard M.
Brown, deputy surveyor, which was approved by your office October
3, 1905, as being in conformity with the act of confirmation and in -
compliance with the special instructions of the Surveyor-General.
You propose to issue a.patent for that grant in conformity with said
survey.

The Santo Tomas de Yturbide Colony grant was confirmed by
decree of the Court of Private Land Claims rendered September 1,
1900, according to certain boundaries therein defined, the eastern
boundary being the western boundary of the Hugh Stephenson grant.
A. survey of the grant was made under that deeree which fixed its
eastern boundary by closing upon the western boundary of the Steph-
enson grant as surveyed by Brown in 1893. A protest was filed by
the confirmees against the approval of that survey, alleging that the
eastern boundary of the grant should be located two miles further
east, following the bed of the Rio Grande river as it ran in 1854, and
that the western boundary of the Hugh Stephenson grant as sur-
veyed by Brown did not so follow the bed of the river.

. The court sustained said protest and found that the line qurveyed
ag the east boundary of the grant did not follow the east bank of the
Rio Grande River as it flowed in 1854, and was not the true east
boundary. A survey was made to conform to the decree of the court
establishing the east boundary of said grant, about two miles east of
the west boundary of the Hugh Stephenson grant as fixed by the
- Brown survey in 1893, thus overlapping and conflicting with the sur-
vey of the Hugh Stephenson grant to the extent of about 5000 acres.

The court approved said survey June 26, 1903, and thereupon a
patent was issued to.the confirmees of said grant May 5, 1905, which
was subsequently cancelled because of an error in description, and a
corrected patent for the land covered by said survey and in accord-
ance therewith was issued October 17, 1905,

October 3, prior to the issuance of the corrected pfltent you ap-
proved the survey of the Stephenson grant made by Brown in 1893.

Appellant protested against the approval of said survey and the
issuance of a patent thereon for the reason that your office can not
exercise jurisdictionfor any purpose as to the lands embraced in said
survey that are covered by the patent issued in conformity with the -
decree of the court.

It has assigned four grounds of error whlch may be stated as
follows:

First. In not holdlng that no survey of the Stephenson g orant was
necessary, or required, in order to determine its boundaries, it having
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been confirmed * as recommended by the Surveyor-General of New
Mexico,” which was according to the field notes and plat of a survey
made by Stephenson Archer in 1854 ‘

Second. In exercising jurisdiction by the approval of a survey of
the lands in conflict after the approval of the final survey of the Santo
Tomas grant made in pursuance of the decree of confirmation. .

Third. In finding and holding that the survey of the western
boundary of the Hugh Stephenson grant as made by Brown in 1893
~ followed the bed of the Rio Grande River as it ran in 1854 and as
surveyed by Stephenson Archer in that year. '

Fourth. In assuming authority to issue a patent for lands em-
braced in a prior patent while such patent remains outstanding and
has not been judicially avoided or annulled.

At the time the claimants of the Hugh Stephenson grant presented
their petition to the Surveyor-General of New Mexico for confirma-
tion of the grant, its boundaries had been ascertained by a survey
made by Stephenson Archer under an order issued by the United
States District Court for the Territory of New Mexico, in a contro-
versy then pending before said court between the different claimants
of the grant. The survey was approved by the court. The field notes
of survey read as follows: ' '

Beginning at a stake set on the banks of the Rio Grande, at the mouth of an
acequia, known as the Bracito acequia; thence down the Rio Grande with its
meanders to a stake set on the banks of said river, three leagues from which
a cottonwood, fourteen inches in’ diameter, north 31 degrees, east 21 varas;
thence east 100 varas, to a lake known as the Trujillo lake, 7,500 varas, to a
range of sand hills at a stake, the southeast corner of said tract; thence with
said range of sand hills in a northerly direction 21,520 varas, to a stalke, the
northeast cormer of said tract; thence west 8,800 varas to the place of be-
ginning, containing 20,195 acres.

In the petition to the Surveyor-General for confirmation of the
grant it was stated that © the boundaries of said land are duly ascer-
tained by actual survey, and the amount of land in acres estimated.”
The Surveyor-General appears to have accepted the Archer survey
as a description of the boundaries of the grant, and a copy of the
plat thereof was sent by him to Congress with his letter recommend-
_ing the grant for confirmation. (See Report No. 321, House of Rep-
resentatives—36th Congress, 1st Session.) ’

Tt is insisted by appellant that the grant was confirmed as recom-
" mended by the Surveyor-General, which was according to the bound-
aries designated by the field notes of the Archer survey. That is
conceded, but it does not follow that your office had no authority to
have a survey made of the grant according to the boundaries in-
dicated by the Archer survey, or that it was not your duty to have
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the grant segregated from the public domain and to have the bounda-
ries established and marked by an official survey made under the
direction of the executive department of the Government.

The survey made by Archer was only for the purpose of determin-
ing the respective rights of the parties to the controversy then pend-
ing before the court as between themselves. The court had no aunthor-
ity to have a survey made for any other purpose. It.is true the grant
was confirmed according to the boundaries designated by that sur-
vey, but as stated by the court in Stoneroad ». Stoneroad (158 U. 8.,
. 240, 247)— .
the confirmatory act of 1860, by necessary implication, contemplated that the
confirmed grant should be thereafter surveyed, and that such survey was essen-
tial for the purpose of definitely segregating the land, to which the right was
coufirmed, from the public domain, and thus formally fixing the extent of ‘the
rights of the owners of the grant.

The grant in controversy in the case cited was embraced in the same
list with the Hugh Stephenson or Brazito grant, and was confirmed
by the same act. The Surveyor-General in recommending the former
grant for confirmation stated that—
the boundaries set forth in the granting decree are natural points, well known
to all the community, and in the absence of a survey, which iwas not required
in the grant, are amply suflicient to designate such portions of land as were
intended to be severed from the public domain. -

In both grants the boundaries were distinetly-indicated. In one
by natural monuments or points well known to all the community;
in the other by monuments and lines indicated by the field notes of a
survey, probably more definite than the other, but not by the official
survey contemplated by the act of conﬁrmatlon. The survey served
only to indicate the extent and limit of the confirmation. In both
cases the official survey was necessary to accurately fix and mark
the boundary lines before the issuance of a patent.

It is not to be presumed that Congress intended, by confirming a grant which
had never been surveyed, and had, therefore, never been distinctly separated
from the public domain, to exempt it from the survey essential to its accurate
segregation and delimitation, especially when this survey was fully provided for
by the general law, in accordance with the uniform public policy of the govern-
ment in dealing with questions of this charvacter. The general rule being to
exact a survey, the grant here under consideration could only be exempted from
this requirement by an express-statement in the act of Congress indicating an
intention to depart from the rule in the particular instance. No such intention
is anywhere expressed in the confirinatory act. Indeed the idea that the act,
whilst confirming the title, did- not contemplate a survey, for the purpose of
marking its limits, amounts to the contention that the. public domain itself
should remain in part forever unsurveyed and undetermined, since a sepamtlon
of the private claim from the public domain was essential to the ascertainment
of what remained of the latter. (1Ibid., p. 250.)
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Your office has not only authority, but it is your duty, to have a-
“survey made of this grant. Such survey must, however, retrace and
establish the lines designated by the Archer survey as the boundaries
~ of the grant, it havmg been confirmed according to the lines indicated
thereby.

The material question is whether your office could exercise juris-
diction for any purpose over the lands in conflict after the Santo

-Tomas grant had been confirmed by the Court of Private Land.
Claims, and an approved survey of that claim had been made under
the direction of the court embracing the lands in conflict.

Assuming for the sake of argument that the Brown survey fol-
lowed the boundaries delineated upon the plat of the Archer survey
and ‘indicated by the field notes thereof, the Department would have
no hesitancy in holding that it should be_approved by vour office,
even though vour approval be made after the issuance of the patent
upon the Santo Tomas grant, as such approval is the official recogni-
tion by the Government of the extent of the grant confirmed by the
act of June 21, 1860. “To hold otherwise would be to conclude that
Congress had confirmed the claim and yet deprived the claimant of all
definite means of ascertaining the extent of his possessions under the
confirmed title.” Stoneroad v. Stoneroad (158 U. S., 240, 247).

1 the boundaries of the Stephenson grant as ascertained by the
Archer survey of 1854 were correctly traced by the survey of 1893,
the Court of Private Land Claims could not by its decree fixing the
boundaries of the Santo Tomas grant, affect in anyWBe the tltle of -
the claimants under the Stephenson g orant to the land in conflict, or
remove from your office jurisdiction to perform every act contem-
plated by the statute necessary to fix and mark with accuracy the
boundaries of the grant, and to furnish to claimants definite means of
ascertaining the extent of their possessions under the confirmed title.

It is uroed by appellant that the Tth section of the act of March 3,
1891 (26 Stat 854), that created the Court of Private Land Claims,
conferred upon that court “full power and authority to hear and
determine all questions arising in cases before it, relative to the title
to the land, . . . the extent, locatlon and boundarles thereof,
and by final deaee to settle and determine the validity of Lhe tltle
and the boundaries of the grant or claim presented for adjudication.”
But the powers so conferred were subject to and controlled by sec-
tion 13 of the act, the fourth paragraph of which declares that * no
claim shall be allowed for any land, the rightto which has hitherto
been Lletu acted upon and decided by Congress or under its
authority.”

In United States ». Baca (184 U. S., 653) it was held that the
Court of Private Land Claims had no ]ullsdlctlon to pass upon the
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merits of a claim to any land, the right to which had been lawfully
acted upon and decided by Conmess

Referring to the fourth provision of section 18 of the act it said
(page 639) :

The manifest intent of Congress appears to have been that with any land,
of the right to which Congress in the exercise of its lawful discretion had
itself assumed the decision, the Court of Private Land Claims should have
nothing to do. '

The court had no right to adjudicate upon the respective merits of
the two titles as to the land in conflict: United States ». Conway
(175 U. 8., 60, 69):

The duty of the court under section 8 * to hear, trs; and determine the validity
of the same [the grant] and the right of the claimant thereto, its extent, loca-
_tion and boundaries,” is discharged by determining the extent and validity of
the grant as between the United States and the grantee, and it is rot incumbent
upon the Court of Private Land Claims to determine the priority of right as be-
tween him and another grantee.

The owners of the Hugh Stephenson grant are not therefore pre-
cluded by the survey and patenting of the Santo Tomas grant from
having its boundaries ascertained and marked under the direction of
the proper tribunal. As to the lands in conflict, the adverse claim-
ants may in the proper forum litigate as between themselves which .
of the two is entitled to the land, and it is only by the judgment of
such tribunal that the question becomes res adjudicata. (Ibid.; see
also United States ». Baca, 184 U. 8., 653, 660.)

But it does not follow that because it is the duty of your office to
ascertain the boundaries of the grant and to approve the survey
thereof, a patent should issue upon that survey, although it was pro-
vided by the act of March 8, 1869 (15 Stat., 842), that the Commis-
sioner of the General Land Office shall without unreasonable delay
igsue patents for lands in said Territory which had theretofore been
confirmed by acts of Congress and surveyed fmd where plats of such
survey have been filed in his office.-

It may be stated as a general proposition that where one patent has
issued. for lands a second patent for the same land should not issue so
long as the first patent remains outstanding.

:1& patent assumes that a patentor has certain rights to cohvéy and that if
those.rights have already been conveyed with the knowledge of the grantor, a
~second patent carries with it a suspicion of want of good faith. (United States
v. Conway, _175 U. 8., G0, 68.)

As documentary evidence a patent would be of service in proving
title and the extent of confirmation, but it would not add to the valid-
ity or completeness of any title confirmed by Congress where the
boundaries of the tract confirmed have been clearly defined and can
be identified. Langdeau ». Hanes (21 Wall,, 521); Ryan v. Carter
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(93 U. 8., 78) ; Morrow ». Whitney (95 U S., 551) ; Whitney v. Mor-
row (11O U. 5., 693). :

In the case last cited (page 695) the Court-said:

1f there were any difference in the grade of the two conveyances of the Gov-
‘ernment,—that by direct legislative act, and by officers acting under the provi-
sions of the statute,~it would seem that there should be greater weight and dig-
nity attached to the legislative grant as proceeding more immediately from the
source of title than the patent. . . . Still, if the law be complied with, the title
passes as completely in the one case as in the other.

There appears to be no question as to the extent of confirmation of
the Hugh Stephenson grant. It was confirmed according to the
boundaries defined by the Archer survey as recommended by the Sur-
veyor-General. The only point of difference is whether the locus of
the western boundary as it was surveyed by Archer has been correctly
retraced and fixed by the Brown survey. That question is to be
determined by your office subject to superv1s1011 and control by the
Department. :

Upon the oral hearing of this case before the Assistant Attorney-
General several afidavits were filed by counsel for the owners of the
Santo Tomas grant tending to show that the western boundary of the
Brazito grant as surveyed by Brown does not, follow the line described
by the Archer field notes, and disregards well-established monuments.
These affidavits were received with the understanding that, if it was
necessary to censider them, an opportunity would be afforded ¢ounsel
for the Brazito claimants to file counter affidavits.

It has not been deemed necessary to consider these. affidavits from
the fact so many discrepancies between the Archer and the Brown
-surveys are disclosed by a prima facie examination of the field notes
and plats of the respective surveys as to make it doubtful whether
Brown followed the lines of the Archer survey throughout.

It may be that the physical conditions along the west line as
surveyed by Archer were not described with sufficient accuracy to
indicate with reasonable precision the course of the river as it ran
in 1854, and he may have considered that the west boundary was
sufficiently established without actual measurement. The dlscrepancy
as to distance throughout the entire survey is such as to make it im-
possible to reconcile the two surveys with each other.

The west boundary by the Archer survey followed the meanders
of the river on the east bank for a distance of three leagues—Iess
than eight miles. The Brown survey of this boundary, which pur-
ports to follow the Archer line, makes the distance 15 miles and 3
chains; the east boundary is given by Archer as 11 miles and 16
chains; by Brown’s survey it is 8 miles and 75 chains. Archer’s
south boundary has a distance of 7 500 varas, equal to 812.50 chains;
Brown’s survey of that boundary gives it as 235.61 chains; the north
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boundary by the Archer survey is 3,800 varas, equal to 158.33%
chains; by Brown’s survey the length of this line is 119.50 chains.

Such discrepancy is too great to be attributed to mere error in
chaining, and makes the two surveys irreconcilable.. Furthermore, it
does not appear from the report of the Special Examiner that he
made a satisfactory examination of this line. His only reference
to the west boundary in his general report is that “ the west boundary
of this grant as established by Turley’s survey practically follows the
field notes of the Leonard M. Brown survey and probably follows the
old channel of the Rio Grande in 1854.” .

Archer did not follow the channel of the river. He commenced
“on the banks of the Rio Grande” at the Brazito acequia and fol-
lowed down the river “ with its meanders.” It does not appear that
he deviated from the left bank of the river at any place. A consider-
able part of Brown’s survey of the west line is west of the river.

It may be that by a further investigation of the surveys these dis-
crepancies can be reconciled, and that such investigation will develop
whether Brown did or did not follow the meander of the river as it
flowed in 1854 and as indicated by the Archer survey.

You will therefore cause an early investigation to be had by the
Surveyor-Genéral of New Mexico ag to Whether the lines of the
Archer survey were retraced by Brown. At such hearing all parties
in interest, especially the respective claimants of the Santo Tomas
and the Brazito grants, will be given opportunity to be present and
_ submit such evidence as they may desire in support of their respec-
tive contentions. .You will also direct a competent examiner of sur-
vevs to report to the Surveyor-General to:aid in such work and the
- retracing of such lines as may.be deemed necessary.

In the meantime all r1ct10n upon the Brown survey will be sus-
pended.

FINAL PROOF—COMMUTATION—RESIDENCE AND CULTIVATION.
CIRCULAR. -

DEPARTMENT OF THE INTERIOR,
@ GeveranL Lianp Orrice,
Washington, D. C., October 18, 1907.
Registers and Receivers, United States Land Oﬂwcs
GrirrEMEN: The followmg rules will gevern your acti'on upon
homestead commutation proofs hereafter submitted, namely:
1. Commnutation proof offered under a homestead entry made on
.or after November 1, 1907, will be rejected unless it be shown thereby
that the entryman has, in good faith, actually resided upon and culti-
vated the land embraced in such entry for the full period of at least

fourteen months.
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2. Where such commutation proof is offered under an entry made
prior to November 1, 1907, if it be satisfactorily shown thereby that
the entlyman had, i oooc1 faith, established actual residence on the
land within six months from the date of his entry, he may be credited
with constructive residence from date of entry; provided it be algo
shown that such residence was, in good faith, maintained for such
period as, when added to the period of constructive residence herein
tecognized, equals the full period-of fourteen months residenee
requned bv the homestead laws.

3. In no case can commutation proof be accepted When it* fails to
- show that the.required residence and cultivation continued to the

date on which apphcatlon for notice of intention to malxe such proof
- was filed. ‘

Very respectfully, ’ R. A. BALLINGER,
‘ Commissioner.
Approved:
James Ruporepr (GARFIELD,
v Secretary.

FEES OF SURVEYORS-GENERAL—CERTIFIED COPIES OF PLATS AND
- RECORDS.

CIRCULAR.

DepsrrMENT OF THE INTERIOR,
Gexeral Laxp OFFICE,
Washington, D. C., October. 19, 1907.
United States Surveyors-General.

Sirs: The circular of this office dated April 10 1907 [35 L. D.,
5147, revoking office circular dated October 13, 1886 (6 L. D., 190),
relative to the furnishing to applicants exemplified copies of your
plats or any other records in your office, is hereby amended to read as
follows: '

Hereafter when flpphcatlon 18 made for exemplified copies of your
plats or any other records in your office, you will first furnish the
applicant with a memorandum of the exact cost thereof at the rates
established by law for registers and receivers for like services, and
require him to pay or remit the amount to you in your official capac-
. ity as Surveyor- Gﬂneral, and upon receipt of the amount you will
then cause the copies to be prepared during office hours and furnish
them to the applicant. = All such moneys must be promptly receipted .
for.

At the end of each week you are directed to deposit the aggregate
amount received by you to the credit of the Treasurer of the United
States, on account of “ Receipts for Kurnishing Copies of Records,”
and forward the duplicate certificates of deposit to this office.
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In rendering to this office your consolidated account current for
each quarter of the fiscal year, form No. 4-661 a, you are directed to
credit the United States therein with the aggregate amount received
by you during the period for which the account is rendered, and
debit the United States with the deposits made by you to the credit
of the Treasurer of the United States during the said period. The
said credits and debits should appear in one of the blank columns
provided in the account current. '

You are also ditected to furnish with the said account current an
abstract showing in detail all the moneys received by you during the
period covered thereby, giving date of the payment, name of the

" payee, and the amount received in each case.

The provisions of this circular are to take effect immediately upon

your receipt thereof, which you will acknowledge at once.

Very 1espectfully,
R. A. Barringer, Commissioner.
Approved : .
Jases Ruporpe (FARFIELD,
Secretary.

COAL LAND—PREFERENCE RIGHT.

CuarLEs S. MORRISOX.

A preference right of éntry under the coal-land laws arises when a mine or
mines of coal upon the public lands are opened and improved by a qualified
15e1'sc-11 or persons in actual possession thereof; and from the time such a
mine-is opened and improvements thereon are commenced, the possession
concurring, the period of sixty days prescribed by the statute, within
which the preference right may be exercised or may be prolonged by filing
a declaratory statement, begins to run.

Unless the declaratory statement is filed within the sixty-days period, in ac-
cordance with the statute and in which respect its provisions are manda-
tory, the preference right lapses and leaves nothing to be secured by a
declaratory statement thereafter filed, notwithstanding no rights in others
have intervened. .

In the absence of an interceptiﬁg purchase by or preference right in another
applicant or élaimant, or the withdrawal of the land from entry, after the
lapse of the delinquent claimant’s preference right, he may yet purchase,
unless disqualified on some other ground, as any other quahhed applicant
might do.

Secretary Garfield to the Commissioner of the General Land Office,
(G. W. W) - October 21, 1907. - (F.H.B)

Appeal from your office decision of May 2, 1907, aflirming the
action of the local officers in rejecting the applicatien of the appellant,
Charles S. Morrison, to purchase, ag coal land, the SW. 1 of Seec. 31,
T. 5 N,, R. 88 W., 6th P. M., Glenwood Springs, Colorado.



DECISIONS. RELATING TO THE PUBLIC LANDS. : 127

July 12, 1906, appellant filed his sworn declaratory statement for
the tract, 111 which he alleged possession from and after May 5, 1906,
and that he had caused to be located and opened a valuable mine of
coal on the land. ' _ :

December 14, 1906, appellant filed an. application to purchase the
tract, claiming a preference right, which was rejected by the local
officers on the stated ground that the land had been withdrawn from
entry of any kind by executive order, citing your telegraphic advice
of July 27, 1906, to that effect.

Upon appeal, and by the decision above mentioned, your office
_ pointed out that the declaratory statement had been filed more than -
" sixty days after the date of the possession and improvements alleged
therein and sustained the rejection of appellant’s application to pur-
chase, saying in that connection: -

While the Government might under regulations thén in force, in the absence
of adverse rights, ordinarily waive the requirements that the coal declaratory
statement must be filed within sixty days from the Deginning of possession
and Improvements, it is not believed that it should be done under the circum-
stances in this case, at least so long as ‘the lands remain withdrawn. The
acceptance of the coal declaratory statement after the expiration of the period
- mentioned, is a mere matter of favor extended by the Government and not a
right which the applicant can insist upon under the statute.

The pending appeal to the Department rests principally upon the
contention embodied in appellant’s specifications of error and ex-
tended in his brief, that, as it may be substantially stated, the pro-
visions of the coal land laws preseribing the time within which a
coal declaratory statement is to be filed are directory merely, not
mandatory, and that in the absence of intervening adverse rights the
declaratory statement may lawfully be filed after the expiration of
that period in any -case, and without loss of any rights theretofore
existing in the declarant. Upon this contention appellant relies to
bring his case within the purview of the amendatory executive order
of January 15, 1907 (85 L. D., 395), as follows:

Nothing in any withdrawal of lands from coal entry heretofore made shall

impair any right acquired in good faith under the coal-land laws and existent
at the date of such withdrawal.

The provisions of the coal-land laws, embodied in sections 2347 to
2352, inclusive, of the Revised Statutes, in so far as they are material
to an understanding and dlsposmon of the present case, are as
follows:

Sec. 2347. Every person above the age of twenty-one years, who is a eiti-
zen of the United States, or who has declared his intention to become such, or
any association of persons severally qualified as above, shall, upon appliéatiou
to the register of the proper land office, have the right to- enter, by legal sub-
divisions, any quantity of vacant coal lands of the United States not otherwise
apprepriated or reserved by competént authority not exceeding one. hundred
and sixty acres to suclt individu:l person, or three hundred and twenty acres
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to such association, upon paymeunt to the receiver of not less than ten dollars
per acre for such lands where the same shall be situated more than fifteen miles
from any completed railroad, and not less than twenty dollars per acre for
such lands as shall be within fifteen miles of such road.

Seo. 2348, [In part] Any person or association of persons severally qualified,
as above provided, who have opened and improved, or shall hereafter open and
improve, any coal mine or mines upon the public lands, and shall be in actual
possession.of the same, shall be entitled to a preference right of entry, under
the precfading section, of the mines so opened and improved.

Src. 2349, [In part] All claims under the preceding section must be pre-
sented to the register of the proper land district within sixty days after the
- (ate of actual possession and the commencement of improvements on the land,
by the filing of a declaratory statement therefor.

Brc. 2350. [In part] The three preceding sections shall be held to authorize
only one entry by the same person or association of persons; . .. and upon
failure to file the proper notice, or to pay for the land within the required period,
the same shall be subject to entry by any other qualified applicant.

By compliance, then, with the provisions of section 2348 a person
or association, as the case may be, acquires “ a preference right of én-
-try, under the preceding section, of the mines so opened and im-
proved.” This preference right of entry, “ under the preceding sec-
tion ” (2847), is “ the right to enter, by legal subdivisions,” the area
of vacant public coal lands thereby authorized, * upon payment to
the receiver ” of the purchase price. The term “ preference” is a
familiar one under the public-land laws and means ewclusive. A
right thus secured, therefore, is to the exclusion of all other persons;
and it is evident without argument that the duration and extent of a
right of that character should be strictly governed by the statute.
The exclusive right can be enlarged or diminished by Congress alone,

It is provided by the law, however, that this preference right, once
secured conformably to section 2348, may be preserved and continued
for one year beyond its duration otherwise, by the filing of a de-
claratory statement ¢ within sixty days after the date of actual pos-
session and the commencement of improvements on the land ”  (Sec.
2349). The continuation of the preference right beyond the sixty-
days period depending upon that condition, unless the declaratory
statement is so filed in accordance with the statute the preference
right Iapses and is at an end; and, having so lapsed, leaves nothing
to be secured by a declaratory statement. As was said in McKibben

v. Gable (34 L. D., 178, 181) :

The office of the declaratory statement is to preserve the right, not to create
it. If the right does not exist, the declaratory statement has no office to per-
form and is without force or effect for any purpose,

Under the provisions of the law the. preference right of entry
arises only when a duly qualified person or persons open and im-
prove a mine or mines of coal upon the public lands and are in actual
possession of the same. Apart from the matter of qualification under
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- the statute three elements must concur in point of time to give. rise

to the plefelence right, viz., the opening of a mine of coal, its im-
provement as such, and actual possession. From the date the mine is
opened upon the coal and improvements thereon are commenced, the
possession concurring, the period of sixty days within which a de-’
claratory statement may be filed in accordance with section 2349
begins to run. Within that period the preference right may be ex-
“ercised, or may be preserved and contlnued by filing a declaratory
statement. :

The lanouage of section 2349 is that the declaratory statement must
be filed “ within sixty days after the date of actual possession and
the commencement of improvements on the land.” This does not

- mean, however, as it might perhaps be literally taken to mean, within
sixty days from the date on which one enters into possession of a
tract and commences the prosecution of work which will result in
the opening of a mine upon the coal. The related provisions of all
sections of the statute arve to be read and construed together. The
clause deals with the presentation of “claims under the preceding
section ” (4. e. of preference rights under section 2348), and accord-
ingly must refer to the origin and existence of those rights.

Section 2350 specifically provides that “upon failure to file the
proper notice [declaratory statement], or to pay for the land within
the required period, the same shall be subject to entry by any other
qualified applicant.” In either event there no longer remains a -
“ preference right.” In that clause of the sec\tmn, therefore, if no
other consideration were present, is found a full answer to appellant’s
contention that the provisions as to the time within which the
declaratory statement is to be filed are merely directory. A number
of extracts from judicial opinions and text books, quoted in the
brief of counsel, express the general principle that limitations of time
within which acts may be performed under a statute are ordinarily
mandatory only when followed by words negativing a right to per-
form them at a later time. The clause in question unequivocally
declares the extinguishment of the * preference right,” which it is

. the office of the declaratory statement merely to prolong,if that state-

"ment is not filed within the time specified by the statute. Thereafter
the land involved “shall be subject to ertry by any other qualified
applicant,” as to whom the exclusion is removed, and than whom
‘the former preference-right claimant then stands upon no better
footing.

Tt is not deemed necessary to extend the dlscussmn upon this point
further than to say that the several authorities cited in the brief,
which have been examined, do not sustain appellant’s contention in
this behalf.

10766—voL 36—07TM—9
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Upon the foregoing considerations the Department must express -
its disapproval of the views contained in your office decision and
above quoted. The land department is without authority to waive
the statutory requirement as to the time within which the declaratory
statement must be filed, and if it is in fact filed after that time in any
.case it is without effect. Such an ineffectual declaratory statement
should not be accepted if the facts are clearly shown. -

In this connection, it would appear from the brief of counsel for
the appellant, they are under the misapprehension thdt, under the
provisions of the present coal-land regulations (35 L. D., 667), upon
the lapse of a preference right, either by failure to file a declaratory
statement in season or to purchase within the prescribed period, the -
claimant is in every instance cut off altogether from the privilege of -
purchasing the land:. This is not the case. The delinquent claimant
.merely risks an intercepting purchase or preference right or the
withdrawal of the land from entry, after the lapse of his preference
right. In the absence of these barriers he may yet purchase, if not
disqualified on some other ground, notwithstanding the expiration
of his preference or exclusive right, as any other quahﬁed applicant
might do. Lehmer ». Carroll ¢f al. {on review, 34 L. D., 447).

The form of the declaratbry statement used in this case is exceed-
ingly unsatisfactory and supplies but meager information concerning
the initiation of the preference right, if any was in fact acquired.
“As the averments therein must be taken, however, it would appear
that appellant presented the declaratory statement too late; and
several months prior to his application to purchase, the land was
withdrawn from such entry by executive order. At the time of the
withdrawal, therefore, appellant was not invested with a preference
right of entry, nor had he an application to purchasé periding. He
did not possess “any right acquired in good faith under the coal- -
land laws and existent at the date of such withdrawal.” '

The judgment of your office is affirmed.

COLUlVIBIA. INDIAN RESERVATION LANDS—SOLDIERS’® ADDITIONAL
APPLICATIONS—ACT OF FEBRUARY 25, 1907. .

Roeerr L. WrrcHT.

Under the provigion of the act of February 25; 1907, that all lands in the former |
Columbia Indian reservation embraced in applications to make entry under
section 2306 of the Revised Statutes, * which were presented before the

" lands covered by such applications were withdrawn under the reclamation
act, are hereby declared to be subject to such entries,” the point to which™
action had been proceeded with under departmental regulations respecting
any such application at the time of the passage of the act is not material,
the only limitation being that the application should have been presented
before the lands covered thereby were withdrawn under the reclamation act.
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Secretary Garfield to the Commissioner of the General Land Office,
(G- W. W) _ October 21, 1907. . (F.W. C )

June 19, 1905, Robert L. Wright filed in the local land office at
Waterville, VVashlngton, applications as assignee of W. A. Springer,
administrator of the estate of Mary Ann Barnwell, widow of Clay-
borne A. Barnwell and of William H. Blair, to enter, under the pro-
visions-of section 2306 of the Revised Statutes, the . & of NW. 4,
NE. 1 of SW. £, and lot 2, Sec. 25, T. 34 N., R. 26 K., Whlch land was
a part of the old Columbla Indlan reservatlon smrendeled for dis-
posil under the act of July 4, 1884 (23 Stat., 80), under which act
dlsposals were limited to “ actual settlers under the homestead law
only.” Tt was because of this limitation that Wright’s applications
were rejected, which rejection was sustained by your office decision
of May 16, 1906, and affirmed in departmental decision of October
12, 1906, not reported. It may be here stated that on August 24,
1905, subsequent to the proffer of Wright’s application, this land was
’ Wlthdrawn under the reclamation act of June 17, 1902 (32 Stat.,
388), first form.

At the time Wright’s appeal was under consideration by this
Department attention was called to the fact that certain legislation
was pending in Congress having as its object the relief of clannants
to the lands within this reservation, and in referring thereto it was
said in departmental decision of October 12, 1906, that—

It is further urged that action on this and similar cases should be su'spended
to await action of the Congress on a bill, pending before it at date of this
appeal, to legalize entries and locations of this kind. Such action would be
manifestly improper, as the case must bedemded under the law as it now
exists. ) -
The bill referred to became a law . eblualy 25, 1907 (34 Stat.,
934), and as passed Is as follows:

That all lands in-the former Columbla Indian reservation, in the State of
Washington, which are embraced in entries heretofore allowed under section
twenty-three hundred and six of the Revised Statutes of the United States,
* or which are embraced in any application to make entry under said section '
twenty-three hundred and six, which were presented before the lands covered
by such application were withdrawn under the reclamation act, are hereby
declared to be subject to such entries, and applications and entries shall be
allewed and patents shall be isstied thereunder in theé same manner and upon

the same condltlons under which entries are allowed and patents are issued . .

under said section twenty-three hundred and six for other public lands of the
- United States, and all patents heretofore issued under such entries are hereby
confirmed. - '

Following the passage of this act Wright petitioned the reinstate-
ment of hig application which petition was denied in your office de-

cision of May 17, 1907, and upon appeal, in departmental decision of
September 6, 1907 (not reported). :
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In a letter of September 27, 1907, addressed to this Department,
Hon. W. L. Jones, who introduced the bill hereinbefore referred to,
called attention to Wright’s applications, stating therein that.it was
his understanding that said applications came within the express
meaning of said bill and requested favorable action thereon; where-
upon, in letter of the 9th instant, you were directed to return the
record made upon said applications for further consideration.

In the previous decision of this Department denying relief to
Wright under the act of February 25, 1907, consideration does not
appear to have been given to the fact that this act is remedial in char-
acter ; that Wright’s applications fall within the express langnage of
the act; and that to deny him relief necessitates importing words of
limitation into the statute. The plain letter of the statute is that all
lands in the former Indian reservation which are embraced in entries
heretofore allowed under section 2306 of the Revised Statutes, or—
“which are ‘embraced in any application to make entry under said section twenty-
three hundred and six, which were presented before the lands covered by such
application were withdrawn under the reclamation act, are hereby declared to -
be subject to such entries and applications and entry shall be allowed and
patent shall be issued thereunder in the same manmer and upon the same con-

ditions under which entries are allowed and patents are issued under said sec-
tion twenty-three hundred and six for other public lands of the United States.

It will be seen that there is only one limitation upon applications
embracing lands within the former reserves, namely, “ which were
presented  before the lands covered by such applications were with-
drawn under the reclamation act.” Wright’s applications cover land
within this reservation just as much today as they did when origi-
nally presented. They could not have been properly allowed when
first presented, neither could they now, but for this legislation. The -
point to which action had been proceeded with under departmental
regulations respectlno such applications, at the time of the passage
of the act, is not material unless there be imported into the statute
the word “ pending,” or other word or words of like import; further,
no good reason suggests itself for so limiting the scope or effect of
the relief intended to be extended by the statute; that is, for extend-
ing the relief to one whose application had not received departmental
con51derat10n at the date of the passage of said act, and denying relief
where the application had been considered by the Department there-
tofore. :

~ After a most careful reconsideration, the departmental decision of
September 6, last, in this matter, is hereby recalled and set aside, and
unless other and sufficient reason appears for denying Wright’s peti-
tion for the reinstatement of his applications the same will be granted,
and the local officers instructed to receive the same upon payment
of the required fees and making the usual showing respecting like
applications for other public lands.
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HOMESTEAD ENTRY—QUALIFICATION—MINOR—HEAD OF FAMILY.
Syrta 2. DrRAKE.

One disqualified to make homestead entry by reason of heing a minor can not
qualify himself to make entry as the head of a family by adopting a
yvounger brother during the lifetime of the parents and with a view to
“evade the law.

Secretary Garfield to the Commissioner of the General Land Office,
(G.W.W.) October 21, 1907. (G.C.R) -

" Robert L. Drake has appealed from your office decision of May 22,
1907, which reverses the action of the Register and Receiver and
holds for cancellation his homestead entry, made July 2, 1906, for the
SE. 1, Sec. 84, T. 4 N., R. 20 E., Woodward, Oklahoma.
~ Said actions resulted from a contest filed by Stephen Smith Octo-
" ber 8, 1906, alleging that the entryman was neither 21 years of age
nor the head of a family, and that contestant had resided on the land
since June 10, 1905. B

The alleged grounds of error, seven in number, may be summarized
in the following: ‘

(1) That it was error to hold that the entryman was not qualified
to make the entry, especially at date notice was served upon him.

(2) Innot holdlng that contestant lost any rights that might have
accrued by reason of his alleged settlement, thlough hIS falhue to
make entry within the statutory period, etc.

The testimony was taken before the clerk of the court in Beaver, -

" QOklahoma, February 8, 1906, with results as aforesaid.

Defendant was not 21 years old when he made the entry. His
father, H. M. Drake, called as a witness for contestant, was unable
to give the entryman’s age and no family records were kept showing-
dates of births, ete.

Claimant testified that he became 21 years old November 14, 1906.
The entry was therefore made more than four months before he
attained his majority. ‘

It appears from the records (not from your office decision) that
one Starner A. Moseman made homestead entry for the land August
6, 1903, and that his entry was canceled by your office on June 6, 1906
{ not about May 1,1906). Said cancellation was the result of a con-
test filed by clalmant herein.

Contestant settled on the land about June 20, 1905, and has since --
~ that date resided there in a dugout constructed by him. He also

broke 12 acres of the land and built a henhouse thereon.

When contestant moved on the land he knew that defendant had
brought a contest against a former entry but he did not know the
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entryman’s name or anything about him. He then knew, or soon
thereafter knew, that contestant was a minor and for that reason was
disqualified to make entry. Learning that the former entry had
been canceled, as aforesaid, and that the defendant had entered the
land, he filed his contest containing the allegations of disqualification.

Being under legal age, and therefore under the necessity of show-
ing that he was “the head of a family,” claimant, at the instigation
of his father and attorney, hit upon the scheme of getting his little
brother (lenn, age 9 years, formally adopted as a member of his
family, and in this scheme he had the cooperation and good offices of
the judge of the probate court of Beaver County, Oklahoma, who
formally issued a decree of such adoption. Claimant’s father and
mother appeared in court “ and voluntarily consented to the adoption
of said child by the said Robert L. Drake.”

That the sole purpose of the adoption was to quahfy the defendant
to enter the land is made plain by the testimony of defendant’s
father, as well as defendant himself, as shown by the following ques-
tions and answers: ‘

Q. You told him .(the probate judge) substantially what I have stated, he
(claimant) had won the contest out here and you had been advised that in
order to file on if, he being a minor, he ‘would have to adopt someone? That

was all understood between you and the probate judge and your attorney,
was it?—A. Yes, that was substantially the understanding, I believe.

The following question was propounded to the claimant:

Q. You were advised, were you not; and it was talked over Detween you and
your father -and your attorney, that being a minor you could not file on this
land and that the only way out of it was to adopt someone or get -married?—
A. Why I guess that is all the way I could file:

Claimant’s parents were both in good health. The father’s age
was 45 years. He owned a farm of 160 acres, situated near the land
-in question. He was also engaged in merchandising, doing a good
business, and was postmaster at Dombey. ‘

Claimant, at least up to date of the adoption of his little brother,

had always lived with his parents and was supported by them. He
then had no home and owned no property and was in no condition
“to rear said child and furnish suitable nurture and education,” as
gravely enjoined by the court. '

Besides being an acknowledged scheme to subvert the plaln pro-

visions of law, the decree of adoption, as shown by your office in cita-
tions from the Oklahoma statutes, was null and void. No provisions
are made in said statutes authorizing a minor to adopt a child and the
probate judge had no poweér to issue the decree of adoption.

As observed, contestant settled on the land in June, 1905, and there-

after resided there improving and cultivating the same. He then
knew that the entryman herein, a minor, had filed a contest and knew,
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: presumably, that until that contest was settled he could not bring to
trial one brought by himself. He waited to see the outcome of de-
fendant’s contest, not believing the latter would be qualified, as he was
not, to make entry of the land at the eXplratlon of the thlrty days’
preference right.

Claimant knew that plaintiff was living on the land and was clalm-
ing the right thereto by reason of settlement Under the circum-
stances, contestant was not guilty of laches in failing to bring the
contest herein at an earlier date.

As held by your office, contestant’s rlcrht of entry, based upon his
_ settlement, attached immediately on the explratlon of the period of |
claimant’s preference right. Claimant did exercise that supposed
right by entering the land, but being then a minor he was disqualified,
and as above seen his fraudulent attempt to show that he was the head
~ofa family utterly failed.

'The action appealed from is affirmed.

RECLAMA’l TON ACT—INDIAN ALLOTMENT—CONTRACT TO SELL DURING
. TRUST PERIOD. -

Lucy HAwx SHIVELY.

Under the provision of the act of June 21, 1906, authorizing the sale of allotted
. Indian lands within reclamation projects during the trust period, a eon-
« tract by an Indian allottee to convey to the United States a strip over his
allotted lands, as a right of way for a canal under a reclamation 1)10ject
executed - during such perlod may properly be approved by the- Secretaly
of the Interior.

Assistant Secretary v Wilson to the Commissioner of the General Land
(G. W. W.) Offfice, October &5, 1907. (J. R.W.)

The Department is in receipt of your letter.of October 17, 1907,
{ransmitting the proposed contract of Lucy Hawk Shively, a Crow
- Indian allottee, to grant to the United States a strip of land through
her allotted lands lying in section five, township two north, range
twenty-nine east, Montana meridian, Yellowstone county, Montana,
as right of way for a canal in a reclamation project, under the act
of June 17, 1902 (82 Stat., 888).

CApril 20 1905, the lands were allotted to hel and July 14, 1906,
a trust patent 1ssued to her therefor under section 5 of the act of
February 8, 1887 (24 Stat., 888), to hold the land in trust for her
sole use and benefit for twenty-ﬁve years, and then convey it by pat-
ent to her or her heirs, free of any charge or incumbrance. The.
section provides that any conveyance by her in the meantime, or con-
tract touching the same, shall be absolutely void.
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July 9, 1907, the Director of the Reclamation Service transmitted
the contract to your office for approval. .July 22, 1907, you declined
approval of the contract for want of power, though the price is ade-
quate, made reference to the act of March 3, 1901 .(81 Stat., 1058,
1084), giving authority to condemn Indian allotted lands, and sug-
gested that proceedings in eminent domain are the only practicable
way to acquire the land. After correspondence between the Reclama-
tion Service and the Indian Office, the matter is referred to the
Department.

By act of June 21, 1906 (34 Stat., 825, 827), Indian allotted lands

within a reclamation project may be sold and conveyed by the Indian
during the trust period by approval of the Secretary of the Interior,
- and the act of March 1, 1907 (34 Stat., 1015, 1018), contains a like
provision not limited to lands within a reclamation project. A
power to sell includes power both to bargain or contract to convey,
and a power to'consummate that contract by actual conveyance. In
view of the Department the power to contract to sell and convey is
but part of and is included in a power to sell and convey, and the
transaction may be done in parts at different times or at one time
as may be convenient or expedient under the circumstances of the
" case. It appearing from the correspondence that you deem the price
‘adequate, and the Reclamation Service having ascertained the Iand
is necessary to be acquired, it is deemed ample power exists, and that
delay for proceedings of eminent domain is unnecessary. - The con- -
tract is therefore approved and has been transmitted to the Reclama-
tion Service. '

FEES—SCHOOL-LAND SELECTIONS—RE-ARRANGEMENT OF LISTS.
- StaTE or COLORADO.

Where re-arrangement of lists of school-land selections is made necessary by
reason of change in departmental ru‘lings,, such re-arranged lists should, for )
the purpose of determnining the fees due thereon, be considered as amenda-
tory and not as original selections.

Assistant Secretary Wilson to the Commissioner of the General Land
(G. W. W.) Office, October 25, 1907. (F. W.C)

The Department has considered the appeal of the State of Colorado
from your office decision of May 11, 1907, requiring further payment
of fees on account of certain school land indemnity selections made
within the Pueblo land district. The facts respecting the selections
in question appear to be as follows: ) o

October 30, 1905, there was filed what was known as indemnity
school list No. 39, embracing 68,652.73 "acres of selected lands. Omn
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account of such selection fees were collected at the rate of $2.00, one .
for each officer; for each 160 acres selected, aggregating $860. When'
this list was examined by your office May 7, 1906, exception was taken
to many of the base tracts because less than a legal subdivision, and
further proof was required respecting non-incumbrance of the base
lands designated in said list. July 18, 1906, the local officers reported
that there had been filed in their office on June 19, 1906, a reselection
of the lands embraced in said list No. 89, the evident purpose of the
" State being to file a list conformable to What was supposed to be the
requirements of your office. August 3, 1906, you advised the local
officers that such a list could not be accep_ted because the original
selection had not been canceled; and, further, it would not comply
with rule 1 of the regulations of January 10, 1906 (34 L. D., 365),
by which it was required that selections in any one list must not, in
the aggregate, exceed 160 acres, and the local officers were instructed -
to advise the State that if it desired to select the Jands embraced in
said list No. 89, the original list would thereupon be canceled and
after the cancellation was noted upon the local office records new
selections might be acéepted, provided they conform to rules one and
three of the last-mentioned regulations, and no other- objections ap-
pear. Thereafter the State’s list No. 39 was canceled and new lists
were filed December 17, 1906, embracing-the same lands included in
said list No. 39, bearing numbers from 178 to 609, inclusive. The local
officers evidently treated this new arrangement, to conform with the
changed rulings, as a mere rve-arrangement of the original list No. 89,
in a measure amendatory thereof, and in assessing the fees due them
on account of said selections credited the State with $860, originally
pald the re-arrangement necessitating a further charoe of $74, which
the State paid.
Your office decision of 1} \Iay 10, 1907, appealed from, holds that—

‘It was error not to have treated these lists [the 'hsts from 178 to 609 inclu-
sive] as you would have treated an original selection and have required .the
proper payment of fees in each case.

Under this arrangement there would be forfeited $836 paid on
account of the original list No. 89, and the school fund Would, to that
extent, be dépleted.

After a careful consideration of the entire matter 1t is the opmlon
of this Department that the view entertainéd by the local officers
was the correct one, and that for the purpose of determining the
fees due on account of the re- arranged lists, made necessary by the
change of rulings, they should be considered, in a measure, as amend-
atory and not as original selections and your office decision must be,
and is, accordingly hereby reversed and the matter remanded for fur—
ther cons1deratlon of the State’s selection.
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RECLAMATION ACT—* SECOND FORM?* WITHDRAWALS—COAL LAND.
Aveert M. CRAPTS.

Withdrawals pursuant to the act of June 17, 1902, under the * second form,”
do not affect coal lands.

Assistant Secretary Wilson to the Commissioner of the General Land
(G. W. W) Office, October 26, 1907. (F.H. B.)

Albert M. Crafts has appealed from your office decision of Decem-
ber 12, 1906, which affirmed the rejection by the local officers at
Douglas, Wyoming, of his coal declaratory statement, offered June 18,
1906, for the SW. £ of the SW. 1 of Sec. 9, T. 33 N R. 78 W, 6th
P. M.,

Crafts has also appealed from your office decision of February 12,
1907, involving another declaratory statement offered for filing by
bim,.J anuary 30, 1907, for the above described tract and the NW. %

of the NW. £ of Sec. 16, in said township 33.

‘With respect to the ﬁrst appeal the record shows that the local
officers refused to accept the declaratory statement involved, and
indorsed thereon the following: “ Rejected by reason of land being
withdrawn for reclamation.” In the decision of your office affirming
the action of the local officers it is stated that— :

Said township 33 N., Range 73 W., was withdrawn under the reclamation act
of June 17, 1902, by Department order of February 11, 1903. It was further
withdrawn from entry, filing, or selection under the public-land laws by Depart-
ment order of July 26, 1906, because it is believed to contain workable coal.

Section 2 of the act of June 17, 1902 (32 Stat., 388), authorizes and
directs the Secretary of the Interior to make examinations and sur-
veys for, and to locate and construct, irrigation works for the storage,
diversion, and development of waters, including artesian wells. Sec-
tion 3 provides as follows:

That the Secretary of the Tnterior shall, before giving the public notice pro-
vided for in section four of this act, withdraw from public entry the lands re-
- quired for any irrigation works contemplated under the provisions of this act,
and shall restore to public entry any of the lands so withdrawn when, in his
judgment, such lands are not required for the purposes of this act; and the
Secretary of the Interior is hereby authorized, at or immediately prior to the
time of beginning the surveys for any contemplated irrigation works, to with-
draw from entry, except under the homestead laws, any public lIands believed to
be susceptible of ungltlon from said works: Provided, That all lands entered
and entries made under the homestead laws within areas so withdrawn during
such withdrawal shall be subject to all the provisions, limitations, charges,
terms, and conditions of this act; that said surveys shall be proeecuted dili-
gently to completion, and upon the completlon thereof, and of the necessary
maps, plans, and estimates of cost, the Secretary of the Interior shall determine
whether or not said project is practicable and advisable, and if determined to
be impracticable or unadvisable he shall thereupon restore said lands to entry .
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that public lands which it is proposed to irrigate by means of any contemplated
works shall be subject to entry only under the provisions of the homestead
laws in tracts of not less than forty nor more than one hundred and sixty acres,
. and shall be subject to the limitations, charges, terms, and conditions herein pro-
vided : Provided, That the commutation provisions of the homestead laws shall
not apply to entries made under this act. ’

In the circular of instructions to registers and receivers, approved
June 6, 1905 (33 L. D., 607), relative to Wlthdrawals under the aect, it
is said: .

There are iwo classes of withdrawals authorized by that act: one commonly
known as “ withdrawals under the first form,” which embraces lands that may
possibly be needed in the construction and maintenance of irrigation works, and
the other commonly known as “withdrawals under the second form,” which
“embraces lands not supposed to be needed in the actual construction and main-
tenance of irrigation works, but which may possibly be irrigated from such
works.

The tracts are within the limits of a withdrawal under the “ second
form,” made February 11, 1903, and the first question to be consid-
ered is whether such a withdrawal includes coal lands. If not, the

~effect of the withdrawal of July 26, 1906, as coal land, is to be con- -
* sidered. .
Lands chiefly valuable for deposits of coal are mineral lands
(Mullan ». United States, 118 U. S., 271; T. P. Crowder; 30 L. D,
92; Brown v. Northern Pacific Railway ‘Companv 31 L. D, 9),
and it is a familiar policy which has consistently withheld all dasqes
‘of lands of that character from disposition otherwise than as specific-
ally provided. The subjects of this policy are considered in Pacific
"~ Coast Marble Company ». Northern Pacific Railroad Company ef
al. (25 L. D., 233).. DBy sections 2347 to 2352, inclusive, of the
Revised Statutes, specific and full provision is made for the disposi-
tion of coal lands, and only in accordance with those sections may
these lands be disposed of unless Congress has otherwise" declared.
Congress has not so declared in the act of 1902, supra, and that act
expressly provides that the lands withdrawn L11el'etlnder as suscepti-
- ble of irrigation shall be subject to entry'under the provisions of the
homestead laws only. Not only does it not expressly appear there-
from, but indeed it can not even be gathered by intendment, that
Congress meant to subject coal lands within the areas of such with-
drawals to homestead entry; and manifestly it could not have been
the intent and purpose that lands should be withdrawn for future
irrigation which could not be disposed of in-accordance with the
provisions of the act. Upon these considerations it must be held that
withdrawals pursuant to the act of 1902, under the “second form,”
do not affect coal lands,

This is in accordance with principles heretofore announced by’
the Department. In the case covered by the instructions of October
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6, 1906 (35 1. D., 216), the Mountain Meadow Placer Company,
which had located a number of placer mining claims on lands em-
braced within the limits of a withdrawal under the second form, ap-
plied to the Director of the Geological Survey for permission to
explore the lands embraced in its locations for oil, and the matter
was referred to the Department for an opinion, whether the lands
were open to exploration for mineral. The conclusion of the De-
_partment was that— '

lands valuable for the mineral deposits contained therein, although' embraced

~ within the limits of a withdrawal of lands susceptible of irrigation from -any
contemplated works, are not affected by such withdrawal, and are not tnken
out of the operation of the mining laws.

If the tracts here in question are in fact coal lands they are subject
to disposition under the coal land laws, notwithstanding they were
embraced within the geographical limits of a withdrawal under the
sct of June 17, 1902; and in that event the effect of the executive order
of July 26, 1906, is to be considered.

By that order the lands in said township 33, in which the tract is
situate, were withdrawn from “ entry, filing, or selection under the .
public-land laws.” Later the order was several times amended or
modified, and J anuary 15, 1907 (35 L. D, 395), a fmther executive
order was issued which declares s follows

Nothing in any withdrawal of land from coal entry heretofore made shall
impair any right acquired in good faith under the coal-land laws and existent
at the date of such withdrawal. :

" The declaratory statement offered by Crafts January 30, 1907,
and involved in the second appeal above noted, is accompanied by
his corroborated affidavit in which he states, in substance, that he
came into possession of the tracts described in the statement May 4,
1906 ; that between that day and June 18, 1906, he opened and im-.
proved a mine of coal thereon; that he expended .$60 in labor and
. improvements on the mine; that June 18, 1906, he offered to file in
the Douglas, Wyoming, land office his declaratory statement for said
Iand; that the local officers refused to receive the statement; that he
had opened and improved a mine of coal on the land within sixty
days prior to such refusal, and that— ‘

peing informed that the development of a coal mine on the public domain under
the conditions and facts as stated aforesaid admit the entryman now to have his
“declaratory statement accepted and entered at said U. 8. land oﬁice, he makes
this his affidavit. » _

The local officers received this second  declaratory statement,
marked it ¢ filed,” and forwarded the papers to your office Wlth the

notation that—

As the land applied for has been. withdrawn from codl entry we are not
gatisfied the affidavit is in accordance with circular letter “ B ” of January 21;°

1907.
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In the later decision appealed from, your office; while the rejection
of the first declaratory statement was pending on appeal to the De-
partment, found the tracts to be embraced within the executive order
of July 26, 1906, and held the affidavit to be defective in that—

it does not set forth specifically the conditions undér which the claim was made,
and the different steps taken to perfect the same, nor does it show the date
when the mine was opened upon the land by the claimant, and when the im-
provements mentioned were bégun and when completed, as contemplated by the
circular of instructions of Jamuary 21, 1907.

Following the objections thus expressed, your office held that the
claimant would be allowed sixty days from receipt of notice within ‘
which to submit his affidavit, or that of his duly authorized agent,
setting forth specifically the. conditions related by him, in default
whereof and of appeal the declaratory statement would be rejected
without further notice.

The circular of January 21, 1907 (35 L D., 895), provided,
amongst other things, that-—

Any person seeking to perfect a 1'ight alleged to have been existent at the
daté of the withdrawal must, in addition to the showing now required by the
regulations, submit his affidavit or that of his duly authorized agent setting
forth specifically the conditions under which the claim was made and the dif-
ferent steps taken to perfect the same.

If the facts were, as indicated in his affidavit, that Crafts had ac-
- quired in good faith a preference right of entry which everlapped
‘the withdrawal, it is within the purview of the amendatory-order of’
January 15, 1907, supra. As held by your office, however/his affida-
vit did not supply the information required by the circulai-of Jan-

nary 21, 1907; and was prepared and filed so soon after the circular
~as to have been, doubtless, without knowledge of it. In tlié absence
of other objection, however, and agreeably to the present circulars of
April 24th and May 20th, 1907 (35 L. D., 681 and 683) he should
be allowed seasonably to perfect such rmh’r in the premises as he may
have, if all be found regular. :

The decisions of your office are modified accordingly. -
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PUBLIC LAND—UNLAWIUL OCCUPANCY—ACT OF FEBRUARY 25, 1885.
CIRCULAR.® !
DEPARTMENT OF THE INTERIOR,
GeNeraL Laxp OFFIcE,
Washington, D. O., January 18, 1907.
Registers and Receivers and Special Agents of the Geweml Land

Office:

The following instructions are issued under the act of It ebI uary 25,
. 1885 (23 Stats., 301), entitled “An act to prevent unlawful occupan(,y

of the public hnds »

These instructions will supersede any instructions in conflict there-
with, and must be faithfully followed in all matters to which they
relate. These instructions must be given the widest publicity and
must be faithfully and rigidly enforced. Any unlawful inclosure or
obstruction existing after April 1, 1907, must be summarily de-
stroyed in the manner provided for bV the act. '

1. The law declares any inclosure of public lands made or main-
tained by any party, association, or corporation who “had no claim ..
or color of title made or acquired in good faith, or an asserted right
thereto, by or under claim, made in good faith with a view to entry
thereof at the proper land office under the general laws of the United
States at the time any such inclosure was or shall be made,” to be
unlawful and prohibits the maintenance or erection thereof. 1

2. It provides that it shall be the duty of the district attorney of
the United States for the proper district on affidavit filed with him
by any citizen of the United States that such unlawful inclosure is
'belng made or maintained, showing the description of the lands in-
closed swith reasonable certainty so that the inclosure may be identi-
fied, to institute a civil suit in the proper United States district or
cu'cmt court or territorial district court in the name of the United
States and against the parties named or described who shall be in
charge of or controlhn(r the inclosure complained of.

3. The execution of this law devolves primarily upon the officers of
the Department of Justice, but as it is the purpose to free the public
lands from mmlawful inclosures and obstructions and to open. the
same to bona fide settlement, it is deemed incumbent upon the officers
of the land department to furnish the officers of the Department of
Justice with the evidence necessary to a successful prosecution of
the law.

4. All charges or complaints against unlawful inclosures or ob-
structions upon the public lands must be carefully considered and
investigated. The names and address of the party or parties making

@ Omitted from Volume- 35,



DECISIONS RELATING TO THE PUBLIC LANDS. 143

or maintaining such inclosure or obstruction should be obtained by
he special agent, who will keep a record thereof.

. Tt shall be the duty of the special agent on receipt of any charge
or complaint or upon information being acquired by him from any

source that an unlawful inclosure is being maintained by any person .

or persons, association or corporatidn, to at once proceed to secure
sufficient data, including. a description of the lands inclosed, with
reasonable certainty not necessarily by metes and bounds nor by
governmental subdivisions of surveyed land, but only so that the
inclosure may be identified and the person or persons guilty of the
violation, as nearly as may be, and by description if the name can
not on reasonable inquiry be ascertained, and to at once submit stich

case with the data thus obtained to the United States attorney for

prosecutlon ‘

6. It shall be the duty of the special agent to be alert and vigilant
to detect the existence of unlawful inclosures in his district, ‘tnd to
proceed in accordance therewith as hereinabove directed, and that he
is not to construe his duties as requiring that before proceeding in
the matter of an unlawful inclosure there must first be filed with him
a formal complaint by some person or persons acquainted with the
~ facts, but ‘it shall be his duty, as hereinabove stated, to take the
initiative himself. '

7. If an inclosure is upon surveyed land a reference to the section,
township, and range should be made; if upon unsurveyed land it

may be. described in any manner that will disclose with reasonable -

certainty the location thereof. A survey of the land is not necessary
to sustain proceedings under the law, but cases may arise in which a
survey may be desirable; in which event application therefor must
be first submitted to this office. -

8. If after investigation it is found that an unlawful 1nclosure is
being maintained the special agent will make report in duplicate
on Form 4-495, one of which Will be forwarded to this office and the
other to the United States attorney for the district in which the land
is situated, accompanied by the. requisite, affidavit.

9. The special agent must make the affidavit required by law if no -

other person can be found to make the same, and a copy thereof must
be submitted with the report to this office. The affidavit must state
all material facts relating to the unlawful inclosure.

10. If after investigation no unlawful inclosure is found to exist, a
" statement to that effect to this office, giving the names and address of
~ the parties charged therewith and the description of the land alleged
to be unlawfullv inclosed, will be sufficient.

1

1t. In any report submitted to this office it must be shown -

whether there are any fraudulent entries upon-the lands alleged to be
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unlawfully inclosed; and if so, they must be reported t’o‘this office
upon the provided Form 4-480.

12. The question, what constitutes a claim or color of title, is one
especially for the courts to determine, but special agents are expected
to report every case coming to their attention in which the claim or
color of .title included in such inclosure is not cle:uly established and
defended.

13. The law provides that no person by force, threats; intimidation,
or by any fencing or inclosing or any other unlawful means shall pre-
vent or obstruct any person from peaceably entering upon or estab-
lishing a settlement or residence upon any tract of public land subject
to settlement or entry under the public land laws of the United States
or shall prevent or obstruct free passage. or transit over or through
the public lands.

14. Any fence or other obstruction upon any portion of public
land, whether entirely inclosing public land or only partially so, must
be reported to this office upon the form herein provided for.

15. Special agents will consult with the United States attorneys
with regard to any case in which the questlon of the legality of the
inclosure is raised.

16. When a case is submitted to the Unlted States attorney for
prosecution, the special agent will take no further action therein
except by direction of this oﬁice or at the request of the United States
attorney.

17. The specml agent must keep the office advised of all proceed-
ings in court in 1elat10n to any cases involving unlawful inclosures,
and is required to render the United States attorney all possible
assistance therein. ‘

18. No statement or showing by the parties in interest will obviate
the necessity for a final and personal investigation by the special
agent to ascertain whether the unlawful inclosure has been- wholly
removed, and the result of such investigation must be reported to .
this ofﬁce

Very respectfully, . W. A. Ricuarps, Commissioner.
“Approved: S
E. A. Hrircucocx, Seeretary.

MINING CLATM—MILLSITE—ADVERSE PROCEEDINGS,
Herexa mre. Co. v. DALEY.

Sections 2325 and 2326 of the Revised Statutes do not require adverse pro—
ceedings in court by a millsite claimant in order to protect his rights as
against an applicant for patent to a mining claim; but by protest in the
land department he can litigate all material matters relating to the owner-
ship and validitjr of his claim as against the mineral applicant.



DECISIONS RELATING TO THE PUBLIC LANDS. 145

Acting Secretary Woodruff to the Commissioner of the General Land
(8. V.P) Office, August 27, 1907. i (E. B. C)

This is an appeal from your office decision of December 20, 1906,
- dismissing the protest of the Helena and Livingston Smelting and
Reduction Company against the. entry (No. 4429) made June 6, 1904,
by William W. Dailey, for the Bell Flower lode mmmg claim, survey
No. 7146, Helena, Montana, land - district.

The record shows that aproximately the western three-fourths of

the Bell Flower claim, except a small triangular tract adjoining the
“middle portion of the westerly end line, overlaps portions of six prior
millsite surveys, three of which are excluded from the entry while
the conflict area of the remaining three, namely, surveys Nos. 729, 730
and 732, is entered. Two of the excluded claims, the Custer millsite,
survey No. 1072, and the Smelting Works millsite, survey No. 731,
are patented and so intersect the Bell Flower survey as to leave its
claimed area in three cornering, non-contiguous tracts.
- June 20, 1904, the president of the company mentioned filed o pro-
test, allegmcr substantlally that the company is the owner of all the
ground embraced in surveys Nos. 729, 730 and 732 and has valuable
improvements thereon costing $18,000, which were made by the com-
pany and its grantors; that the company and its predecessors have
held, used, occupied and possessed such premises for 25 years or more,
a period longer than that prescribed by the statute of limitations for
the State of Montana, and for that period prior to the attachment of
any adverse claim ; that no vein or lode or rock in place of any value -
has been discovered within the millsite claims and that none are or
have been known to exist therein; that the plat and notice upon the
Bell Flower claim are 1ncon51stent and not notice such as to advise
an adverse claimant, and also m1slead1ng, in that the plat filed and
. posted excludes the areas embraced in the 11111]51tes, while the notice
- for publication claims such areas.

Aprﬂ 14, 1905, your office directed that a hearing be had “to deter-

mine the emstence or non- eustence of a valuable lode or vein of 1ock
"in place within the millsites claimed by the protestant company,”
and stated that the allegations in the protest.as to other matters, even
if true, constltuted no gufficient reason for the suspensmn of the
entry:

Hearing was had at which both parties submitted ev1dence "The
local officers found in favor of the entryman as to survey No. 729
and in favor-of the company as to surveys Nos. 730 and 732, on the
ground, substantially, that the evidence ‘did not establish the dis-

"covery or existence of any vein or lode within those two millsites.
Both parties appealed. December 20, 1906, your office decided that
the protest should be dismissed for the reason, substantially, that a

10766—vor 36—07M——10
-
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valuable vein or lode was shown to exist throughout the length of
the claim, and it was stated that it was immaterial whether the vein
or lode actually passed through the limits of surveys 730 and 732, as
the entryman, on the showmo made, was entitled to surface 01ound_
for the entire width of his claim.

The company has appealed and specifies that it was error to hold
- that a vein or lode of any value had been discovered within, or
extended through, the millsites in controversy, when such holding is
based only upon theory, belief or the opinion of witnesses; to hold
that, even if it was not shown that the Bell Flower vein or lode
extended through the millsites, the entryman was nevertheless enti-
.tled to the surface ground of such millsites; and not to have held,
from the showing as to the continued possession and ownership for
more than 25 years, that the company was entitled to patent under
section 2832, Revised Statutes.

In his aroument counsel for the company contends that your office
erloneously disregarded all the allegations of the protest but one,
and urges that, as the plat and field notes of the survey exclude the

vmillsites involved and no amended survey claiming such area was
made, there was no legal and sufficient notice and that the allowance
of the application and entry embracing such mlllsltes was a surprlse
and was error on the part of the local ofﬁcers

Counsel in his brief charges, on information and belief, that cer-
tain of the testimony submitted on behalf of the entryman is wholly
false, and also makes certain criticisms of your oflice decision. The
entryman’s attorney has presented a motion “to strike from the
files ” the argument to support the appeal because of its ¢ contemptu-
ous nature.” The charge as to the stated falsity of the testimony on
behalf of the entryman finds no support from anything appearing
in the record. The argument referred to, which discusses both the
facts and the law, is before the Department and will be considered in
connection with the other papers in the case. The motion to strike ..
from the files is denied. - : '

Upon the record presented, the first question arising is ' what effect,
if any, upon the company’s rights resulted from its not having
adversed Dailey’s application for patent. No adverse claim was |
filed. Did the assumption of the statute, that the applicant is enti-
tled to patent and that no adverse claim exists (Sec. 2325, Rev. Stat.),
operate as against the company ?

The section cited sets forth the manner in which “a patent for
any land claimed and located for valuable deposits may be obtained,”
and states that “if no adverse claim ” is filed it shall be assumed
that none exists and that thereafter no objections shall be heard,
except it be shown that the applicant has failed to comply with the
law. Section 2337 provides that non-mineral land not contiguous
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to the vein or lode, used or occupled for mining or milling purposes,
may be patented along with such vein or lode, “ subject to the same
preliminary requirements as to survey and notfice as are appli-
cable to veins or lodes,” and further that the owner of a quartz-mill
or reduction-works may. also receive patent for his millsite, “as
provided in this section.” :

A millsite is an adjunct to a mine, and while it is a claim for
. obtaining patent to which provision is made in the mining laws, it
must be upon non-mineral land and is not in the ordinary sense a
mining claim.

The courts in several instances have entertained adverse suits
involving millsite conflicts: with mining locations. . Shafer ». Con-
stans (3 Mont., 369); Durgan ». Redding (103.Fed., 914); and
Cleary ». Skiffich e¢ ¢l. (65 Pac., 59). '

The earlier departmental decisions also held that a millsite claim
was a proper subjeet for adverse proceedings. Warren Mill Site v.
“Copper Prince (1 L. D., 555) and Bay State Gold Mining Co. ».
Trevillion (10 L. D., 194).

In a more recent case, where a millsite claimant had filed an
adverse claim against a lode application, the land having been prior
thereto finally adjudicated to be mineral land, the Department said
(Snyder ». Waller, 25 L. D., 7, 8):

The adverse proceeding contemplated by the statute is for the purpose of
determining the right of possession as between parties claiming conflicting
mining claims, and does not comprehend a suit in the courts to settle the
question as to the character of the land. That subject is one that is exclu-
sively within the jurisdiction of the land department, and any judgment of a
court on this guestion would not be, necessarily, binding on the Department.
(Alice Placer Mine, 4 L. D., 314; Powell ». Ferguson, 23. 1. D., 178.)

‘When the character of the land is involved to the extent that the determi-
nation of the question fixes the right to purchase the same, it can only be
decided by the executive branch of the government which is clothed with the
power-to determine the question. It follows that there is nothing for the
- court to determine under the adverse suit that would aid the Department in
deciding to whom the patent should isssue: .

In no reported case, so far as the Department is advised, has the
Supreme Court of the United States passed upon this precise ques-
tion, but the scope and application of sections 2825 and 2326 have
been repeatedly considered by that court, which has used the fol-
lowing language referring thereto (Creede & Co. ». Uinta & Co.,
196 U. 8., 837, 857, 359) : ~

Reading these two sections together it is apparent that they p\rovi_de for a
judicial determination of a controversy between two parties contesting for

. the possession of “land claimed and located for valuable deposits:” in other
words, the decigsion of a conflict between two mining claims, a decision which
will enable the Land Department without further investigation, to issue a
patent for the land. A tunnel is not a mining claim, although it has sometimes.
been inaccurately-called one. . . .
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‘Without further review of the conflicting authorities, it would seem that
whatever may be the propriety or advantage of an adverse suit, one can not
be adjudged necessary when Congress has noi specifically required it.
Adverse proceedings are called for only when one mmelal claimant contests
the right of ancther mineral claimant.

See also Iron Silver Mining Co. ». Campbell (185 U. S., 986),
Richmond Mining Co. v. Rose (114 U. S., 576).

Referring to section 2326, the Supreme Court of Wyoming, in the
recent, case of Wright et al. v. Town of Hartville (81 Pac., 549, 650), '
held as follows:

It will be observed that this statute provides a method by which a court of
competent jurisdiction is to determine the right of possession between two or
more mining claimants, and not to determine the character of the lands in-
volved as to whether they are mineral or non-mineral. This statute only
gives the court jurisdiction of suits when the parties are all mining claimants
and when the land embraced in the claim is unpatented government land. It
follows, therefore, that the court would not have jurisdiction in a suit in
support of an adverse claim, where the parties were all mining claimants, and
a patent had already been issued to one of the claimants; or where one of the
parties is a mining claimant and the.other a townsite claimant, whether patent
had Dbeen issued or not; or stating the proposition more generally, where one
of the parties is an applicant for a patent to mineral land and the other party
claims the same or any part of the land embraced in the mining claim under
any of the laws providing for the disposal of non-mineral lands. In other
words, the court has jurisdiction only where the suit is between adverse mining
claimants to the same unpatented mineral land.

The Supreme Court of Idaho has also expressed substantmlly
the same views regarding the statute. See case of Le Fevre ¢t al. v.
Amonson ¢f af. (81 Pac., 71). :

In the case of Ryan v. Gmmte Hill Mining and Development Com-
pany (29 L. D., 522, 524) the Department held as follows:

The mining ]aws do not authorize or plowde for adverse ploceedm@s
against an applicant for patent to mineral lands by one claiming the same, or
any part thereof, under laws providing for the disposal of nonmineral lands.
The provisions of sections 2325 and 2326 relative to adverse claims contem-
plate proceedings to determine only the right of possession as between claim-
ants of the same unpatented mineral lands; and not to decide controversies
respecting the character of public-lands, that is, whether they are mineral .
or nonmineral lands. . . . No authority of law exists for transferring the
proceedings from the land department to the courts for the ‘decision of that
question, and hence the decision of a court thereon can not bind or conclude
the land department nor relieve it from the duty of making its own decision
in the premises. ’ ‘

From the very decided weight of authority on the subject, and in
view of the better reasoning of the more recent adjudications re-
ferred to, the Department is of opm1on that sections 2325 and 2326 - .
do not require adverse proceedings in court by a millsite claimant
in order to protect his rights as against an applicant for a patent
to a mining claim. It follows that by protest in the land department
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the millsite claimant can litigate all material matters relatlng to the
ownership and validity of the millsite claim as against such mineral
applicant.

The protest herein contains allegatlons as to the company’s claimed
prior and better right to the land in dispute, and as to valuable im-
provements thereon, and also as to an alleged defect in the entry-
man’s notice and plat as posted. These matters were held by your
office to be immaterial.. In this your office erred. Not being re-
quired to adverse; the company has the right to show, as it may be
~ able, before the land department, not only the facts as to the known
character of the land in dispute at the time of the entry thereof by
‘the mineral applicant, which is the fundamental question, but also the
facts relating to the company’s alleged priority or rights with respect
to the disputed millsites and relating to its clalm to valuable im-
provements upon the same, as such matter will tend to disclose the
use or occupancy of the millsite claims for mining or milling pur-
poses in connection with the lode claims owned by it, or the construc-
tion and ownership of quartz-mills or reduction-works thereon, as
the case may be, and thus to establish its compliance with the re-
qulrements of the statute.

The notice and plat as posted should correspond and not be con-
tradictory or essentially misleading, for the posted plat-is a necessary
element in the patent proceedings and a vital part of the notice re-
quired by the statute. In the opinion of the Department the allega- -
~ tion of the protest as to defective notice is sufficient to demand an
investigation in order that the facts may be fully ascertained.

The evidence submitted in the record has been examined. Tt
does not definitely appear therefrom what the facts and conditions
were at the time the mineral entry was allowed. There is testimony
that work was continued in two drifts, which have penetrated a short
distance into the ground within the Bell Flower location, for six.
months after the entry. The sufficiency of the entry must be deter-
mined as of the date upon which it was made. Suhsequent develop-
ments can not serve to strengthen it, if defective, or defeat it, if valid.
In order to properly determine the questions arising upon the record
here presented, further and more definite testimony is required.

The fundamental questions, upon which the land department
should be fully advised as to the facts, are those relating to the notice
and plat as posted upon the claim and the actual character of the
land in each of the disputed millsites at the date the entry was al-
lowed. As subordinate to these but none the less material, evidence
as to the company’s possession, use, occupation, and improvement of
the millsite claims may be submitted and also as to the necessity
which may have existed for the group of contiguous millsites, or more
than one millsite, within the principle announced in the casé of the
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Alaska Copper Company (32 I. D., 128) and the Hard Cash and
Other Millsite Claims (34 L. D., 025)

The showing in the record as to the statatory $500 e\pendltme
upon or for the benefit of the Bell Flower claim is not sufficient under

" the doctrine announced in the case of the J ames Carretto and Other

Lode Claims (35 T.. D., 861). As this question may become the sub-
ject of further protest, counsel for the company, in his brief, having
questioned the extent of the entryman’s improvements, and is a mat-
ter upon which the land department should be fully informed, it is
deemed advisable to direct that the hearing, hereinafter ordered,
should embrace the subject of the entryman’s improvements as the
same were constructed and existing ‘at the.completion of the sixty-
day period of publication of notice, to wit, May 29, 1904.

For the foregoing reasons the decision of your oﬂlce and the con-
clusions of the local officers are vacated and set aside and the case
remanded with directions that a further hearing be had, at which
the parties will be cited to appear and submit evidence, along the
lines above indicated, touching the allegations of the protest and the
matter of the entryman’s improvements. Thereupon the case will
be readjudicated.

"The papers are herewith returned for further ploceedlngs in
accordance with the views herein expressed.

PASTURE RESERVE LANDS—COMMUTATION OF HO'VIESTEADS FOR TOWNSITE -
PURPOSES. .

WrcHrra FALLS AND NORTHWESTERN Ramway Co.

The provigion in the act of May 2, 1890, for the commutation of homestead- ‘
entries for townsite purposes, has no application to the pasture reserve
lands opened for disposal by the act of June 5, 1906.

:/lczfz'ng Secretary Wilson to J. A. Kemp, Wickita Falls, Texas, Sep-
(8.V.P) tember 10, 1907. . (F-W.C)

The Department is in receipt of your letter of August 20, last,
© petitioning the aid of this Department to the end that such ffworable
decision may be accorded as will permit the commutation of a certain
- number of homestead entries located along and adjoining the line
of the Wichita Falls and Northwestern railway through the Big
Pasture, recently opened and disposed of under the provisions of the
acts of March 20, 1906. (84 Stat., 80), and June 5, 1906 (34 Stat.,
218).

- This land formed a part of that ceded by the Kiowa, Comanche
and Apache Indians under the treaty ratified by act of June 6, 1900
(31 Stat., 672). That act made, provision for the sale of certain
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of the ceded lands but the lands in question were, by article 3 of the
treaty, reserved from disposition. The only provision of law au-
thorizing commutation of homestead entries for townsite purposes
is found in section 22 of the act of May 2, 1890 (26 Stat., 81). This
Department held that said provision did not apply to the lands
-opened for disposal by the act of June 6, 1900, supra, being a part of
the lands ceded by the Kiowa, Comanghe and Apache Indians, but
by the act of March 11, 1902 (32 Stat., 63), said commutation pro-
vision was “ made apphcable to the lands in the territory of Okla-
homa ceded by .- . . Comanche, Kiowa, and Apache tribes of
Indians under the agreement . . . June 6, 1900.”

With respect to the pasture lands reserved from. the opening in
1900, the act of March 20, 1906, supra, authorized the ‘Secretary of
the Interlol “to . set 51de and reserve from allotment or leasing
such of the common grazing lands of said tribes as shall be necessary
for the establishment of townsites,” and the act of June 5, 1906,
_supra, provided that the unreserved and mmalloted portions of the
pasture lands should be © disposed of upon sealed bids or at public
auction at the discretion of the Secretary of the Interior, to the
highest bidder, under the provisions of the homestead laws of the
United States.” Under the authorization above referred to, found
in the act of March 20, 1906, supra, this Department on July 18, 1908,
designated the commission to select townsites within the pasture re-
serve. August 20, 1906, that commission reported its selections,
* which were submltted Wlth favorable recommendation by the Com-
missioner of Indian Affairs, and the report received departmental
approval September 12, 1906. - Thereafter the selected tracts were
duly platted and have in a large measure been disposed of. Partial
payments have been made by the purchasers but the major part of
the consideration yet remains unpaid.

In your letter under consideration it is replesented that you and
your associates began survey of a line of road through the pasture
reserve about September 16, 1906, which, it will be seen, was after
the selection and approval of the townsites to be located within said
reserve. As located, and said to be under construction and nearly
constructed, the nearest townsite is more than two miles from the
line of said road. The natural result of the commutation of home-
steads adjoining the line of your road would be the partial destruc-
tion, if not the entire abandonment of one or more of the towns1tes
selected, as before stated. :

- Tt is not believed that the provision for commutation of homesteads
found in the act of May 2, 1890, supra, nor the extended application -
thereof made by the act of Ma.rch 11, 1902, supra, has any application
to these pasture lands. This view is strengthened by the fact that the
- act of March 20, 1906, made specific provision for the selection of such
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townsites as might be deemed necessary, and the further fact that the
act of June 5, 1906, merely provides for the opening of the remainder
of the pasture lands under the provisions of the homestead law, no
reference being made to either the townsite law or to any provision
for the commutation of homesteads for townsite purposes. TFurther,
at the last session of Congress, H. R. 24989, entitled “An act to pro-
vide for the commutation for townsite purposes of homestead entries
in certain portions of Olklahoma,” embracing particularly the pasture
and wood reserve lands in the Kiowa, Comanche and Apache Indian
reservation, failed to become a law because of the President’s veto.

In this connection it may be said that a number of persons occupy-
ing a portion of the right of way of your road for purposes of busi-
ness and trade, assuming to form a townsite under the name of Kell,
in opposition to the government townsite of Eschiti, a short distance
away, were recently enjoined upon the petition of the United States;

a motion to dissolve the temporary injunction was overruled August

12, last, and the case set for final hearing September 18, next.

While the Department appreciates the difficulty and inconvenience
to the community and the railroad in the orderly handling of busi-
ness, from the fact that there are no towns immediately adjoining the
line of the road, it may be said that with the exercise of reasonable
diligence and ordinary prudence the railroad company might have
learned of the exact location of the government townsites, if it was

_ignorant of their location as stated in your letter, and have so located
- its line of road as to relieve the situation; but be this .as it may, the

Department is unable to afford any relief under existing law, and it i - -

doubtful whether favorable recommendation would be given to legis~

lation proposing to correct the difficulty by permitting the establish-

ment of new towns along the line of the road, in view of the equities

of those who have invested their money within the towns heretofore

established under the government’s selection, and of the possibility of
- default upon deferred payments due the Indians on account of sales

made of lots within these towns.

LEAVE OF ABSENCE—“UNAVOIDABLE CASUALTY”—SEC. 3, ACT OF MARCH 2,
- 1889,

FrANE WATERFIELD.

The fact that crops can not be produced without irrigation and that there is.
no present means of supplying the necessary water for irrigation pur-
poses, does not constitute an “ unavoidable casualty ” within the meaning

of section 3 of-the act of March 2, 1889, and does not therefore furnish -

sufficient ground for the granting of a leave of absence. .
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Acting Secretary Picrce to the Commissioner of the General Land
(G.W. W) Office, November 1, 1907. (C.E.W.)

This is the appeal of Frank Waterfield from your decision of July
16, 1907, affirming the action of local officers in rejecting his appli-
.cation for leave of absence from his homestead entry, No. 3457, for
NE. 4, Sec. 18, T. 10 N., R. 51 W., Sterling, Colorado.

Appellant made entry on this tract July 18, 1906, and established
his residence thereon January 2, 1907, constructing a small frame
house for himself and family. On J anuary 25, 1907, he applied
for one year’s leave of albsence, alleging that the land is “located
above all ditches and will not of itself with the present amount of
rainfall produce in sufficient quantity to provide sustenance” for
himself, his family, or his cattle. But, he avers: .

There is-a proposed irrigation district now being organized for the purpose
of making a reservoir which will be above this tract, and which reservoir will
perhaps be -under headway and- construction sufficient so that water can be
obtained for irrigation therefrom.during the season of 1908; that it is abso-
Iutely necessary for this applicant to leave said tract to obtain a livelihood

for himself and go away therefrom for the purpose of working during the .
present season. . .

The local officers held, and you affirmed their decision, that the

grounds set forth do not bring the application within the purview

- of section 3 of the act of March 2, 1889 (25 Stat., 854). On appeal,
reference is made to this statute, coupled with the contention:

The showing made by appellant ]:g‘qrein is that through no fault of his, he
will be unable to support himself and family on this land until it will produce
crops from irrigation. It is unavoidable as far as he is concerned and hereto-
fore numbers of persons have "obtained leaves of absence in this State upon a
similar showing as this appellant is informed and verily believes. "

The law is clear and explicit: leave of absence may be 0franted
where a settler is unable t6 secure a support for himself and those
dependent. upon him, “by reéason of a total or partial destruction
or failure of crops, sickness, or other unavoidable casualty.” No
discretion in the grant of leave of absence is left to officers of the
land office: the terms of the statute mark the limitation, and appli-
cations, either as to ground or preliminary requirements, must fall
- within its purview. Phoebe N. Buckman (35 L. D., 253).

In this case no total or partial failure of crops is alleged; pre-

" dicted, merely. No averment of sickness ig made Clearly, if at all,
the basis of the applicatidn must be some “ unavoidable casualty: »
and this, he states, is his inability to obtain a livelihood for lack of
irrigation. But inability to earn a living on the land is not a
“ casualty ” within the meaning of the act. Adele C. Leonard (22
L. D., 716). Nor is failure to secure water in the less artificial way



154 - DECISIONS RELATING TO THE PUBLIC LANDS.

than irrigation, even, such a “casualty.” John Riley (20 L. D,
21) ; Harry C. Seward (11 L. D., 631).

JIndeed no element of “ unavoidable casualty ” is to be predicated
of a condition which appellant was bound to foresee at the time of
entry. The necessity for 1rr1gat10n and the absence of a reservoir
should have been as apparent in July, 1906, as it was six months-
later. There is much more of the element of casualty in a situation
arising from inability to find water upon the land where through
drﬂhng or digging it might reasonably have been expected than in
the case which appellant presents for consideration. Need of irri-
gation, coupled with a present 1mp0ssﬂo1hty of securing it, then, is
not a ¢ casualty ” within the meaning of section 3 of the act of March
2, 1889. . Your action is affirmed.

Brvermet mr AL. ». NortHERN Pacrric Ry.. Co.

Motion for review of departmental decision of July 26, 1907,
36 L. D., 40, denied by Acting Secretary Pierce, November 1, 1907.

SECOND HOMESTEAD ENTRY—ACT OF APRIL 28, 1904.
TFinsans KrmarDT.

Since the passage of the act of April 28, 1904, the Sec1eta1y of theInterior
has no discretionary power to allow second homestead entries, but his
power in this respect is defined and limited by the provisions of that act.

Acting Secretary Pierce to the Commissioner of the, General Land

(G- W.W.) Office, November 1, 1907. O (JLEWY)

The Department has given careful consideration to the appeal
filed on behalf of Finsans Erhardt from your office decision of July
18, 1907, denyma his apphcatmn to make second homestead entry
for the E. 1 SW. 1, SW. £ SW. 1, Sec. 17, and NW. 1 1 NW. 4, Sec. 20,
T.22 N, R. 15 E.,, B. IL M , Rapid City land dlstrlct South Dakota,
in lieu of his entry No. 4059 made May 19, 1906, for the SE. %, Sec.
35, T. 129 N,, R. 93 W, 5th P. M,, DlClxlIlSOIl land district, North
Dakota, Which was canceled upon relinquishment May 9, 1907.

The entryman based his application for second entry upon his
inability to obtain water on the land originally applied for after
repeated diligent efforts, and you state as the reason for rejecting his
said application that the relief afforded by the act.of April 28, 1004
(83 Stat., 527), is limited to those who made homestead entrles and
lost, forfeited or abandoned the same before the date of said act, and
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under condltlons therein named, citing depmrtment%l instructions of
June 11, 1907 (35 L. D. , 590).

The fxppefd and a(,comp‘lnyln(r brief present with clearness a strong
and apparently an unusually meritorious case.

Counsel admits that the act of April 28, 1904, supra, covers only
entries made prior to the passage thereof, but contends that under
the general law it lies within the discretion of the Secretary of the
Intemor to permlt second entries in certain cases. He states as
follows: ' '

This is well set forth in the general circular of the Interior Department
(p. 19) which was promulgated and published after the act of 1904 went into
effect. Therein' it was found and held thus: “In some cases where obstacles
which could not have been overcome and which rendered it impracticable to
cultivate the land are discovered subsequent to entry (such as the impossi-
bility of obtaining water by digging wells or otherwise) or where subsequent
to entry and through no fault of the homesteader, the land becowes useless for
agricultural purposes, the entry may, in the discretion of the Commissioner of
the General Land Office be canceled and a second entry be allowed; but in the
event of a new entry, the party will-be required to show the same compliance
with Iaw in connection therewith as tbough he had not made the previous
‘entry and must pay the proper fees and commissions upon the same.’

‘We submit that the present case comes squarely within this rule and should
be adjudicated in line therewith.

The general circular referred to was promulgated and published
January 25, 1904, and not after the act of April 28, 1904, supra, went
into effect, as stated by the attorney in the brief accompanying the
appeal. _

Department instructions of June 11, 1907, referred to in your
said decision, state explicitly that unless applications to make second
entry come within the purview of one of the acts of Congress therein
set forth, this Department is without authority to allow such applica-
tions in the absence of other legislation on the subject. In other
‘words, these instructions show that, contrary to the contention of the
‘attorney in the case at bar, it is the opinion of the Department that
the Secretary of the Interior does not have the discretionary power
which was exercised prior to the passage of the act of April 28, 1904,
and which it is sought to have applied for the relief of claimant in
this case. '

In view of the foreoomg, your decision complained of is affirmed.

|
‘REPAYMENT—RAILROAD GRANT—ADJUSTMENT-~ACT OF JULY 1, 1898.
Moxrore Mogrrow.

- An entry allowed for lands within the overlap of the forfeited main line and
constructed branch ling of the Northern Pacific railway, vie the valley of
the-Columbia river to Portland, Oregon, held’by the Supreme Court of the
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United States to have passed to the company under its grant, was improp- ‘
erly allowed and could not have been confirmed, because of conflict with
the grant, and where made subsequent to the act of July 1, 1898, and aban-
doned prior to the act of May 17, 1906, extending the provisions of that
act, the conflicting claims of the company and the entryman are not sub-
ject to adjustment under said acts, and the entryman is entitled to repay-
ment of the fees, commissions and excess paid by him upon said entry.

Actz'ng_. Secretary Pierce to the Commissioner of the General Land
(G.W. W) "Office, November 1,1907. (C. J.G)

September 24, 1907, there was returned to your office for further
consideration the case of Monroe Morrow, appealed from the decision
of your office of July 2, 1907, denying application for repayment of
the fee, commissions and excess p‘ud by him on homestead entry for
the NW. 1 of Sec. 31, T. 2 N., R. 26 E., The Dalles, Oregon. .

_October 2, 1907, your oﬂice resubmltted the case, adhering to its
former decision in the premises..

The land involved is within the limits of the grant made by the
act of July 2, 1864 (18 Stat., 365); to the Northern Pacific Railroad
Company, main line, as fixed by map of general route filed August .
13, 1870, via the valley of the Columbia to Portland, Oregon, which
portion of the grant was forfeited for non-construction by the act-of
September 29, 1890 (26 Stat., 496). The land is also within the limits
of the grant for the constructed branch line of said railroad and was
embraced in a selection made by the company May 2, 1885, on
account of such constructed branch line. Within this resulting over-
lap the Department originally held that the grant made on account -
of the constructed branch line was of only a moiety of the lands
(11 L. D. , 625), and the company was required to elect which of the
alternate odd sections it would take in satisfaction of such moiety.
Under the election this tract remained to the United States as part
- of the moiety appertaining to the unconstructed main line, the rail-
road selection was canceled and the land opened to general disposi-
tion in 1892. :

By the act of July 1, 1898 (30 Stat., 597, 620), it was prov1ded
that where, prior to January 1, 1898, any part of an odd-numbered
section, in either the granted or indemnity limits of the grant to
.-the Northern Pacific Railroad Company, to which the right of the
grantee is claimed to have attached by definite location or selection,
has been purchqsed directly from the United States or settled upon
or claimed in good faith by any qualified settler under color of title
or claim of 11ght under any law of the United States or any ruling
of the Interior Department, and where purchaser, settler, or claimant
refused to transfer his entry, as in the act provided, the railroad
grantee, upon a proper relinquishment, should be entitled to select
an equal quantity of land in lieu of that relinquished.
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‘Thereafter, to wit, April 25,1905, in view of the decision in United
States ». Northern Pacific Railroad Company (198 U. 8., 1), the
holding with respect to the rights of said company within the over-
lap hereinbefore described was changed, and the rights of the com=
paty to the full extent of the-grant on account of the constructed
branch line was respected, resulting in subjecting the claims of those
allowed in the interim to enter these lands to the superior right of
the railroad company. It was to protect this class that the act of
May 17, 1906 (34 Stat., 197), extending the foregoing provisions of
the act of 1898, was passed. The act of 1906 extended the provisions
 of the act of 1898 to any settlement or entry made subsequently to

Jannary 1, 1898; and prior to May 31, 1906—

in accordance with the erroneous décision of the land department respecting

the withdrawal on general route of the. Northern Pacific railroad between

Wallula, Washington, and. Portland, Oregon, where the same has not since
Dbeen abandoned. S

It follows that entries allowed for these railroad lands were
improperly allowed and could not have been confirmed, because in
conflict with the railroad grant, except for the act of 1906. The fact
“that some cases may inadvertently have-been allowed to go to patent
during the time the lands were erroneously held to be subject to entry
does not alter the situation in the matter of those cases where entries
were made and abandoned during the period of conflict. The entry
- in this case, althongh made October 25, 1902, subsequently to the date

January 1, 1898, was abandoned, and canceled May 8, 1905, hefore
-the act of 1906-was passed. In cases where entries were not aban-

doned prior to said act confirmafion was made possible thereby at

the election of entrymen But in this case the entry during its exist-
ence remained in conflict with said grant and could not legally have
been confirmed. This is clearly demonstrated by the passage of the
- act of 1906, deemed necessary to protect those who were improperly
allowed to make entry of these lands, the same being in conflict and
- not subject to confirmation until the relief afforded by said act.
This case differs from that class where the lands are legally subject
to entry under the land laws and in which case a conflict existing at
the date of entry may not necessarily be fatal to subsequent confirma-
tion thereof upon removal of the conflict; and where .abandonment
or relinquishment might be regarded as entirely voluntary. The
only theory upon which it could be maintained that this entry was
susceptible of confirmation is that the entryman had no knowledge
of the conflict with the grant to the railroad company, that under
the erroneous ruling of the land department his belief must have
been that his entry could be confirmed, that his relinquishment was
therefore entirely voluntary, due to an intention to abandon the
land and not to any knowledge of the conflict, and that as matters

s
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turned out if he had complied with the homestead law for the stat-
utory period his entry might have been confirmed. It isnot believed
that confirmation possﬂole only under such circumstances is the con-
firmation contemplated by the repayment statute, so as to preclude
repayment. - As the entry was always in confliet with the railroad
grant such a view would not accord with the plain lanuuage of that
statute.
The decision of your office is hereby reversed, and if there be no

other objection, repayment will be allowed herem as applied for.

SURVEY—APPROVAL—SUPERVISION OF LAND DEPARTMENT,
Epwarp J. Hirn.

A survey approved by the sur-veyor—ge_lleral under the.provisions of the act of
April 29, 1816, is subject to the supervision of the land department, and if
declared invalid by that department is of no eifect.

Acting Secretary Pierce to the Commissioner of the General Land
(G.W. W) Office, November 6, 1907. (E.F.B.)

Edward J. Hill has filed an application for the correction of
what is alleged to be an error of James Whitcomb, as Commissioner
of the General Land Office, in cancelling certain entries in town-
ship 89 north, range 14 east, Tllinois. The application is for the res-
toration of said entries and for the issuance of patents for the lands
embraced therein, which he alleges has been wrongfully withheld.

The material facts appearing from the petition are that on Febru-
ary 9, 1836, Elias T. Langham, surveyor of public- lands in
Ilhnom and Mlssourl, issued instructions to Edward B. Talcot, dep-
uty surveyor, authorizing him to survey an island in Lake Ml(‘hwan
in T. 39 N., R. 14 W, upon the application of a Mr. Walker, who
alleged that he was a settler on said land entitled to preemption
and that he desired to make proof upon his preemption claim and
obtain title to the land.

That the said Edward B. Talcot, pursuant to the said instructions,
surveyed said island in February, 1836, and- said survey was ap-
proved by said Elias T. Langham, who transmltted the plat thereof
‘to the register of the land oﬂ"lce at Chicago, Illinois, as required by
the laws “then in force; that the said register, on May 31, 1836,
allowed Mark Noble, Sr., to purchase and pay for one of the lots so
surveyed, and on the same day allowed Mark Noble, Jr., to purchase
and pay for another of the lots so surveyed, and on the same day the
register issued and delivered to each of said purchasers a certificate
of purchase in due form, stating that upon presentation of said cer-
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‘tificate to the Commissioner of the General Land Office the purchaser
shall be entitled to a patent for the land therein described.

That when Commissioner Whitcomb received a certified copy of
said survey in February, 1837, and of the plat thereof, he advised
the Surveyor-General by letter of May 5, 1837, that said survey was
_disapproved, and the local officers were directed to cancel the entries
as shown by the letter of the Commissioner of April 4, 1838, of which
the following is a copy: '

’ 4 APrIL, 1838.
REGISTER AND RECEIVER, Chicago, Illinois.

GENTLEMEN : The entries of floats of Mark Noble Sen101 and Mark \Toble,
Junior, per certificates 3804 and 3805, of tracts described in those certificates,
respectively, as additions to fractional sections 10 and 15 of T. 39 N,, R. 14 East,
are considered as nullities and the, said certificates cancelled. This office
has no official knowledge of any such public land, and has never authorized
any survey of the same, it being as represented, an dcecretion, or sand-bar
formed since the,original survey in 1821. ' . .

Thereupon the said Commissioner caused to be written nupon the
plat of said survey the following: _

The additional survey was disapproved by the Commissioner of the Gen-
eral-Land Office in letter to the Sur. Gen’l dated May 5, 1837, and the register
and receiver were instructed to cancel  the entry and refund the money for
the lands by letter from the G. L. Office dated April 4, 1838.

It is alleged in the petition that the Department has since that day
continuously held that said survey was, by the acts of the said James
Whitcomb, Commissioner as aforesaid, canceled, vacated and set
aside, and hag withheld the issuance of patents contrary to the tenor
and effect of said certificates; that applicant 1s the owner of said
lands by mesne conveyances from said original purchasers.

The contention is that the approval of the survey by the Sur-
veyor-General of Illinois and Missouri, as he was authorized to
do under the act of April 29, 1816 (3 Stat., 325), was final and
conclusive and not subje¢t to supervision by the Commissioner of
the General Land Office, citing Tubbs ». Wilhoit (188 U. S., 134)
and other cases in support of his contention; that the duty of- the
Department in issuing a patent thereon was merely ministerial.

The ruling. of the court to which reference is made is to the effect .
that prior to April 17, 1879, the Commissioner’s approval of a
public-land survey and plat was not required before filing the same
in the local office; that there is nothing in the act of May 1, 1796,
providing for the survey of lands in the territory northwest of the
Ohio River, or in the subsequent acts, which requires the approval
of the Commissioner of the General Land Office before said survey
becomes final. and. the plats authoritative. That expression had
reference to-the time when a proper survey became effective so as
to authorize the disposal of lands under it, if no action had been
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taken upvon it by the Commissioner of the General Land Office.

Since April 17, 1879, the practice has been to require the specific - -

approval of all surveys before the land is subject to entry. This
change was not by statutory direction but by virtue of the super-
visory authority.

There is nothing in the expression of the court to indicate that it
was intended to hold that the Commissioner did not-then as now have
authority to determine whether a survey should or should not be
approved.. On the contrary, the court said:

There can be no doubt but that under the act_of July 4, 1836, re-organizing
the general land office, the Commissioner has general supervision over all sur-
veys, and that authority is exeicised whenever error or fraud is alleged on the
part of the Surveyor General.

It is contended, however, that the power of supervision over the
public land surveys was conferred upon the Commissioner by the
act of July 4, 1836, and that the survey of the lands in question was
made and approved by “ the surveyor of the public lands in the terri-
tories of Ilinois and Missouri, appointed under the act of April 29,
1816, supra, under which he was émpowered to perform all acts in
relation to such surveys, and to transmit the plats thereof to the
registers of the land offices.” That the final receipt having issued for
the pumhasu of lands made in conformity with said survey, the power
of supervision given by the act of 1836, could not retroact so as to -
authorize him- to divest by his act the equitable title vested in the
purchasers prior to the passage of the act of 1836, and that the United
States holds the legal title to such lands in trust for the purchaser.

This contention is upon the assumption that the power of super-
vision by the Comimissioner did not exist prior to 1836. ‘

That contention is not sustained by the decisions of the Supreme
Court, but on the contrary, the expressions of the court are to the
effect that the power of supervision has always been vested in the -
executive authority having control and direction of the disposal of
the public lands.

The Geneéral Liand Office was established by’ the act of April 95
1812, which provided for the appointment of a Commlssmner
thereof-— -
whose duty it shall be, under the direction of the head of the Department, to

- superintend, execute and perform, all such aects and things, touching or re-
specting the public lands of the United States, and.other lands patented or
granted by the United States, as have heretofore been directed by law to be done
or performed in the office of the Secretary of State, of the Secretary and Regis-

" ter of the Treasury, and of the Secretary of War, or which shall hereafter by

Iaw be assigned to the said ofﬁce.

In Magwire . Tyler (1 Black, 195, 201) the court said: “That
the General Land Office has, from its first establishment in 1812,
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exercised control over surveys generally, is not open to discussion
_at this day.” In that case the controlling question was whether the
Secretary of the Interior was authorized to reject the survey of a
confirmed Spanish grant which had been approved by the Surveyor-
General, ,

There was no express authority conferred upon the Secretary of
the Treasury by the act of March 3, 1807, to supervise the action of
the Surveyor-General in approving the survey. It provided that
when the survey and certificate were returned to the recorder of land
title, a patent certificate should issue which, being transmitted to
the Secretary of the Treasury, entitled-the claimant to a patent.
The authority to reject or approve the survey could only have been
exercised under the general power of supervision over all matters
pertaining to the disposal of the public lands and to the survey of
private land grants that had been exercised by the proper executive
officer prior to and since the organization of the General Land
Office. In Snyder ». Sickles (98 U. S., 203, 210) the court said:

Agsume that the power of such supervision and appeai was vested in
the Secretary of the Treasury prior to the passage of that act (April 25, 1812)
and it would follow beyond controversy that the same power is now possessed
by the Secretary of the Interior.

Then, speaking as to the suggestion that the act reorganizing the
land office left the Secretary of the Treasury no such power, the
court observes that duties of that kind were rightfully performed
by the Secretary of the Treasury prior to that act which did not
make any substantial change in that regard, as the President still
acted as before, in matters belongmo to the departments, through
their respective heads, which in legal contemplation and pracmcal
effect gave to the Secretary of the Treasury the same supervision
over the doings of the Commissioner as under the prior act estab-
lishing the land office. See also 8 Op. Atty. Gen’l, 137. »

The act of May 8, 1822 (8 Stat., 707), supplementary to the act
- of March 3, 1819 (3 Stat., 528), gave to the register and receiver
authority to decide on conflicting claims confirmed by said acts and
to declare how it should be located. No right-of appeal from their
decision was provided by the act, nor was power of supervision
given to the Commissioner or the head of the Department having
control over such matters. In Cousin ». Blanc’s Executors (19
How., 202), the question was whether the courts of justice had juris-
diction to review and reverse the decision of the local officers. The
court held that they did not, but added: “ The power of revision is
vested in the Comimissioner of the General Land Office,”-and when
the survey was executed according to the order of the register and
receiver, “ the United States Government was bound by it until it
“was set aside at the General Land Office.”

10766—voL 36—07 Mm——I11
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The principle upon which these decisions rest is that supervision
by the proper executive head to control the action of all subordinate
officers in matters relating to the survey and disposal of the public
lands, is not affected by the absence of express authority in any par-
ticular act conferring jurisdiction upon such subordinate officers, but
rests there by virtue of a general power of supervision unless it is
expressly withheld. '

The application is denied.

SETTLEMENT—ENTRY—PRIOR RIGHT.
MaANN v. BARTHOLF 1T AL.

One who makes immediate settlement at the hour of opening, upon lands
opened to “ settlement and entry,” has a superior right over another who
at that hour was standing in line at the local office but who on account
of his position in the line did not make entry until shortly after the open-

ing hour. - . . .
Secretary Garfield to the Commissioner of the General Land Office,
(G. W.W.) November 13, 1907. (J.R.W.)

Charles Munn appealed from your decision of April 6 1907, re-
jecting his application for homestead entry as to the NE. } of \T\V %
Sec. 17, T. 7 S, R. 35 E., M. M., Blackfoot, Idaho, for confhct with
Charles Smith’s entry of the same and other land, and as to the S. &
of SW. 1, Sec. 8, same township, for conflict with William B. B‘ut-
holf’s Lntlv for that and other land.

Under the act of March 80, 1904 (33 Stat., 158), by instructions
of June 80, 1904. (33 1. D., b()), these lands, part of the former Fort
Hall Indian Reservation, were— '
opened to settlement and entry at and after the hour of 9 A, M. (Mountain
Standard Time), on the 6th day of September, 1904, under the conditions.
named in the act.

September 6, 1904, soon after 9 A. M., Bartholf made his entry,
after having been in line before the local office ten days and nights,
being No. 2 in the line; soon after, Smith made his entry, having
been No. 4 in line nine days and nights, waiting opening of the office
for entry of these lands. September 9, 1904, Munn presented his
application for entry, with corroborated affidavit of settlement, at
9 A. M., September 6, 1904, and residence on the land. The local
office rejected his application, and he appealed to your office. With
the appeal the local office reported that the entues were regular
under instruction, and—
parties alleging settlement on these lands took that course because they were
unwilling to “Iline up” and that all applicants in line would have filed their
applications at 9 o’clock A. M., September 6, 1904, if it had been a physical
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possibility for all to have presented applications simultaneously; that entry- -
man acted honestly, in perfect good faith, in harmony with law, instructions,
rules, and regulat,ions, and that entryman s_hould not be put to expeuse of a
hearing. . )

April 12, 1905, you sustained Munn’s appeal, and directed the
entrymen to show cause against cancelation of the entries as to the
land in conflict. They filed returns to the rule, and also appealed to
the Department from such order. Smith’s affidavit charged that
Munn was disqualified by being proprietor of more than one hun-
drecl, and sixty acres—viz: three hundred and forty-one acres of
land. You held the order to show cause not appealable, because
merely interlocutory, -and February 6, 1906, ordered a hearing,
which was held April 20-21, at the 10c11 office. All parties pfu-
ticipated in person and with counsel. December 3, 1906, the local
office found that all parties had acted in good faith; that Munn was
owner of but one hundred and forty acres, and that he made settle-
ment on the land at the hour of opening, prior to the time of appli- -
cation by the adverse clalmant—entrymen and Trecommended that
the entries be canceled so far as in conflict with Munn’s settlement
claim, and that his application for entry be allowed. Reviewing the
testimony you held that-Munn was “ owner of at least 166.9 acres of
land September 6, 19043 that his homestead application was not
tendered in. good faith. As to the relative rights of settlers and
applicants not alleging settlement you held _that:

1t would be unjust and ineguitable . . . to allow plaintiff to shift and
avoid the burdens of complying with departmental rulés and regulations by
an alleged settlement on the land in dispute to the detriment of these two
homesteaders, who in perfect good faith fully met and complied with all the
rules and regulations governing the opening of  these lands to the public
. o . The act of March 80, 1904, supras, provides that the lands
“ghall be subject to entry . . . at a time and in accordance with vegula-
tions to be prescribed by the Secretary of the Interior.,” . . . The aect in

" question gave ample authority to make and enforce such regulations relative
fo opemnur of these lands as the Department saw fit to make.

You reversed the action of the local office on two grounds:
1. That Munn was disqualified by reason of owning more th:Ln one
hundred and sixty acres of land at the time of his settlement and
application; 2. on the ground that by the regulations of June 30,
1904, supra, rights acqmred by application at the land office are
superior to rights acquired by settlement on the land at or prior to
application at the local office, and asserted within time allowed by
the act of May 14, 1880 (21 Stat., 140). '

As to the latter question there can be no doubt. The instructions
of June 30, 1904, supra, did not inhabit initiation of right by settle- -
ment. On the contrary, the land was “ opened to seftlement and
entry.”  Either mode of appropriation was authorized. This was
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in strict compliance with the act of June 6, 1900 (31 Stat., 672, 676),
section 5 whereof, among other things, provides that after comple-
tion of the allotments “the residue of said ceded lands shall be
opened to settlement by the proclamation of the President and shall
be subject to disposal under the homestead . . . laws.”” The
act of March 80, 1904, supra, made these lands “subject to
entry under and in accordance with the provisions of section five”_
of the act above referred to. Munn was within the law, the instruc-
tions, and regulations in electing to initiate his right by settlemnent
instead of by application presented at the land office. The assertion
of prior right was in proper time, in due form, and the local office
erred in denying him a hearing, which action you properly reversed.
The actual settler is preferred over the land office applicant, if actual
priority is not shown, and the initiation of rights is strictly simul-
taneous. Dowman ». Moss (176 U. S., 413, 417). Munn is entitled
to the land, if he actually settled as alleged in good faith, was quali-
fied, and has complied with the homestead law. This necessitates
examination of the evidence .to determine these questions, whereon
your decision reversed the findings of the local office.

As to qualification, the only evidence is that of Munn himself,
called out on cross-examination, whereby, with apparent candor, he
admits ownership of some lands and denies ownership or interest
in other lands respecting which he is questionéd. IHis adversaries
rested content with his statement of his land holdings and did not
by copies of deeds of conveyance to him, or other written evidence,
or even by offer of oral evidence, attempt to dispute his statement
or prove he was holding, owning, or proprietor of more than he ad-
mitted—amounting only to one hundred and forty-eight acres. As
to one tract of three hundred acres respecting which he was ques-
tioned he expressly denied having any interest whatever in it by way
of partnership with his brothers or otherwise, and no attempt was
made to show that he had. ,

As to settlement his testimony was clear and unequivocal, corrobo-
rated by his wife and Edwards, who say they were present, that he
settled with his wife and child on the land at the very pomt of time
that it became open, and that he brought over from an adjoining tract
a house already built, which he has since improved and has ever since
inhabited as his residence. - Beyond these three witnesses there is no
testimony as to the house being on the land that day or at that hour,
but the entryman’s witness, Perkey, saw it next day, the Tth;
Smith, the entryman, saw it the 8th, and Bartholf saw it the 9th, and
none claim or say that they saw the act of moving the house. The
moving was at their first observation a thing alr eady done, and so far
as thelr evidence goes corroborates contestant’s proof, not refuting it.
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As to the establishing and maintaining of residence in the house on
the land, the testimony on contestant’s part is equally direct and
positive that it was established at once and has been continuous; that
Mrs. Munn has not slept elsewhere except one night; that they have
cooked and eaten there all the time, save for a period of about six
weeks between July 1 and some time in November, 1905; when the
meals were cooked and eaten at the “ Indian shack ” on the adjoining
forty acres, while Munn had men helping him put up hay, which was
done because the men were working there, and this arrangement
saved both their work time and rest time. - Had they even slept there
for such brief time, moved by such reason, it could not properly be
held an abandenment, or breach of continuity of residence.

There has been little cultivation by Munn, no more than a small
garden and plowing of a small tract not exceeding an acre, stated by
Smith to be but about fifty by one hundred and forty feet but this was
not Munn’s fault, as Smith and Bartholf fenced him out of all the
land. It is not for them to complain that, while they were excluding
Munn from the land by fences, erected and maintained under color -of
subsisting entries, he did not use force to get access to his land and
cultivate. .

There is no satisfactory or direct evidence that any statement of
Munn as to establishing and maintaining residence on the land in
contest is untrue. Smith was at Munn’s house, as he says, only twice.
The first time, not definitely fixed in date, was apparently September
© 14, 1904, and the Munns were there. In July, 1905, he looked into

their window and they were not there. This was in the daytime and
was while they were on the adjoining forty acres haying. Earle
Thomas, witness against Munn, was then working for him.in this
haying season, and testified that the Munns had no bedstead at the
Indian shack, and that “ Mrs. Munn would get there in the morning
about. seven o’clock,” which implies that she did not stay there, but
came from somewhere else. So far as this goes it tends to corroborate
her statement that she came from the homestead claim, where, as she
" claims, she slept.

There is nothing in the record justifying reversal of the findings of
the local office, which heard the testimony and saw the witnesses.
The weight of testimony supports their finding. Your decision is
reversed and the finding of the local office is affirmed. The entries
will be canceled, to the extent of conflict with Munn’s settlement and
his application for entry will be allowed.
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HOMESTEAD ENTRY—RESIDENCE—SUMMER HOME.
Grorge W. Harrsr.

The homestead law contemplates that an -entryman thereunder shall make
the land his permaneéent home to the exclusion of a home elsewhere; and
“an entry of land merely for the purpose of making it a summer home,
during three or four months of the year, while maintaining and occupying
a home elsewhere the remainder of the time, is not within contemplation

of the law.
Se(’retam/ Garfield to the Commissioner of the General Land Oﬁce, ‘
(G. W. W) : November 14, 1907. (E. F. B))

“George W. Harpst has appealed from the decision of your office
of July 19, 1907, affirming the action of the local officers rejecting
- his final proof upon his homestead entry made October 24, 1901, for
the SE. 1 SE. {, Sec. 7, SW. £ SW. 1, Sec. 8, NW. 2 NW. 1, Sec. 17,
and NE. 1 NE. 1, Sec. 18, T. 4 N., R. 4 L., Eureka, California.

The proof was rejected for the reason that it does not show that
claimant established and maintained a residence on the land to the
exclusion of a home elsewhere.

The correctness of that finding does not appear to be questioned.
On the contrary, claimant with unusual frankness states in his appeal
that his purpose in entering the land was to secure a'summer home
for himself and family; that the land is of an elevation of 4500 to
5000 feet, subject to late and early frosts, covered with deep snow
in winter and for those reasons is not fit for agricultural purposes
other than grazing during the summer months. He does not claim
that he made it his only home, or that he had any such intention at
the time of his entry, but that “it was his intention to make the
same the permanent home of himself and family during the summer
months, and he has done so ever since entry.” '

His contention is that it is not the intendment of the homestead:
law to require the entryman te remain constantly on the land..
While continuous plesence upon the land after the establishment
of actual residence is not essential in the continuity. of such resi-
dence, the law does require that such residence shall be malntalned
to the exclusion of a home elsewhere.

The claimant has a stable and house and lot in &rcmtm, Califor-
nia, where he is engaged in the livery business. He has stock in
the stable and the house is furnished. He does not deny that he
has not lived continuously on the land, but says that his average
residence on the place would be about three or four months in the
year; and that when it is impracticable to live on the place he
resides with his family in Arcata until-the condition of the climate
will permit of hls returning to the land.
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The only reasonable conclusion that can be deduced from his testi-
mony is that his real home is in Arcata for about nine months of the
year, and that the occupancy of the land for the summer months is
a luxury he indulges under the impression, seemingly, that the dona-
tion by the Government to actual settlers and residents under the
homestead law can be secured in such manner.

. Your decision is affirmed.

Cuarnes O. D Laxp. :

" Motion for review of departmental decision of July 16, 1907, 36
L. D., 18, denied by Secretary Garfield, November 14, 1907.

- RESERVATION—SELECTION BY BATLROAD COMPANY—ACT OF AUGUST 5, 1892,
St. PavuL, MIN\*DAPOLIS anp Maxrrosa Ry. Co.

So long as an order reserving lands stands unrevoked the lands are not sub-

' ject to selection under the provisions of the act of August 5, 1892, notwith-
standing the order of reservation was never noted upon the records of the
local office, that the lands were never nsed for the purposes intended, and
that the originai scheme or purpose for which the reservation was made has
been abandoned.

Acting Secretary Pierce to the Commissioner of Zhe General Land
(GW.W.)  Office, November 15, 1907. - (F.W.C.)

The Department has considered the appeal of the St. Paul, Minne-
apolis and Manitoba Railway Company from your office decision of
June 19, 1907, holding for cancellation its selection under the act of
August 5, 1892 (27 Stat., 390), per list No. 69, of a certain unsur-
. veyed tract designated in the selection as lot 1, Sec. 30, T. 24 N, R. 3
T., Seattle land district, Washington, being the easterly pomt of
Bl‘\ke Tsland, for the reason that the lands selected were, and had
~ been for a 10110 time prior to the filing of the selection in question n
February, hst reserved for llohthouse purposes.

By the terms of the act of August 5, 1892, undeir which this selec-
tion is made, the company is hlmted to lands “ not reserved and to
which no.adverse right or claim shall have attached or have been
initiated at the time of the making of such selection,” ete. Your
office decision reports that this tract was reserved for lighthouse
purposes in accordance with order of tlie President dated March 26,
1869, in letter of March 29, 1869, addressed to the surveyor-general,
the same being designated as “ Tatugh Point Reservation,” and that
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no revocation of said order has ever been made. - In conclusion your
office decision states that—

No claim to this tract can be recognized until the Department of Commerce
and Labor, which now has jurisdiction over such reservations, shall 1eport that
it is no longer needed for lighthouse purposes.

The appeal merely alleges error

In holding that said tract was reserved for lighthouse purposes at the time
of appellant’s selection thereof, in this, that the so-called reservation was never
noted upon the books of the district land office and to all intents and purposes
had been abandoned many years before said selection.

A failure to properly note an order of reservation upon the records
of the local land office does not take from the effect of the order
directing the reservation, and even though it were admitted that the
lands were never used for the purposes intended, and that the orig-
inal scheme contemplated had been abandoned, yet, so long as the
order reserving the lands stands unrevoked the tract is not subject to
selection under the act of August 5, 1892. On the record before the
Department ‘the decision appealed from must be and is accordingly
hereby affirmed. The company’s selection will be canceled.

Is

'

CONTESTANT—HEIRS—ACT OF JULY 26, 1892.
Haeman ». KnaAMMER.

Under the provisions of tlhe act of July 26, 1892, the heirs of a deceased con-
testant are entitled to the same rights that contestant would have been
entitled to if his -death had not occurred, and where at the time of his
death he was disqualified to make entry by reason of being an alien and
not having declared his intention to Gecome a citizen, no rights exist to

. which his heirs can succeed under said act.

Acting Secretary Pierce to the Commissioner of the General Land
(G.W.W.) " Office, November 16, 1907. , (G.C.R.)

Fritz Hagman, through his guardian, C. A. Peterson, has appealed
from your office decision of May 9, 1907, which required him to show
that his father, Peter Hagman, was a qualified entryman at date of
his death. This requirement was based upon the following state of
facts:

The homestead entry of one Hans C. Erickson, made April 6, 1905,
for the SW. £ of section 1, T. 162 N., R. 93 W, \IVIant land dlstmct
North Dalxota, was canceled on the contest of Peter Hagman, who
died before notice of preference right reached him.

Hagman left surviving him as his only child, Fritz Hagman, for
whom one C. A. Peterson was appointed guardian.

Within the time allowed, Peterson, as guardian, etc., applied to
enter the land. The register and receiver rejected the application
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. because it was not shown that Peter Hagman was a qualiﬁed entry-
man at date of his death.
" Notice of this rejection was sent by registered. letter June 9, 1905,
to “ C. A. Peterson, guardian for Fritz Hagman, minor,” at Mlnot
North Dakota. The letter was sent to the address given by the, ap-
plicant in his homestead papers, being sworn to as the correct address
in his nonmineral affidavit. - The letter was returned to the local
office unclaimed, presumably at the expiration of the thirty days
noted on the envelope. ,

August 9, 1905, Charles A. Klammer made homestead entry for
the land. He submltted commutation proof therefor November 27,
1906, final certificate issuing on same day.

March 5, 1906, Peterson, as guardian, etc., appealed flom the re-
Jection of his application to enter the land, stat_mg that he did not
learn that said adverse action had been taken until February 13,
1906. He sought to excuse his failure to file an earlier appeal on the
ground that the notice of rejection was mailed to him at Minot,
North Dakota, whereas in his application he had given his post-office
address as Flaxen, North Dakota. - As observed, he was mistaken in
this statement.

Your office, November 14, 1906, sustained the appeal and Klammer
was thereupon notified that he would be allowed sixty days in which
to show cause why his entry should not be canceled and the appli-
cation of the minor heir, Fritz Hagman, allowed.

Klammer answered the rule, alleging that Hagman was not a
qualified entryman at date of filing contest, and asked for a hearing
to prove it.

Your office in the decision appealed from vacated the order of
November 14, 1906, sustaining Peterson’s appeal, holding as afore-
said that it was 1ncumbe11t upon him as guardian, etc., to show that
Peter Hagman, the contestant, was a qualified entryman at the date
of his death, and sixty days were allowed him to make such showing
or to appeal, etc.

Tt is contended in the appeal which was taken from that order that
as contestant’s son, Fritz Hagman, is qualified to make entry (he has
declared his mtentlon to become a citizen), and since he has suc-
ceeded to the rights of his father under the contest, it is immaterial
as to whether hls father was qualified or not at date of his death.

It does not appear that contestant claimed any right to the land

" by reason of occupancy or prior settlement. He fought to a success-
ful issue his contest, presumably upon the ground that the entryman

- had failed to comply with homestead law.
The right of a successful contestant is a personal one. This right
- may be waived, but its purchase by another confers no benefit. Ior-
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merly the right did not descend to the heirs but completely abated on
the death of the contestant. Poisal ». Fitzgerald (15 L. D., 19).

The second proviso to the act of July 26, 1892 (27 Stat., 270),
amended in an important particular section 2 of the act of May 14,
1880 (21 Stat., 140), stating that— :

Should any such person who has inftiated a contest die before the final
termination of the same, said contest shall not abate by reason thereof but
his heirs who are citizens of the United States, may continue the prosecution
under such rules and regulations as the Secretary of the Interior may pre-
scribe, and said heirs shall be entitled to the same rights under this act that
contestant would have been if his death had not occurred.

“If the father were in fact an alien, he was not on that account
disqualified to initiate the contest (Spitz ». Rodey, 17 L. D, 508);
but after its successful termination the results of his efforts would
have been abortive unless he first showed his qualifications as an
entryman.

Under the act of 1892, supra; the applicant had “ the same rights”
and no more than his father had when alive. It was therefore
-incumbent upon the applicant to affirmatively show or define those
rights, and this involved a showing, not only that he was the sole
heir of the successful contestant, but that the contestant, when he
‘died, was qualified to make entry of the land.

Contestant appears to have been alien born. If he became a
citizen of the United States, or had declared his intention to become
such, the proof thereof was a matter of record and could have been
readily obtained. The requirement appealed from was not therefore
difficult to meet, and the failure to comply therewith is an intimation .
that the same could not have been met. He will, however, be al-
lowed a reasonable time to meet said requirement.

The action appealed from is affirmed. '

OEKLAHOMA LANDS—GREER COUNTY—TIMBER-AND-STONE AND MINING LAWS,
Lexerrz ©. MaLrLoy.

Lands in Greer County, Oklahoma, opened by the act of January 18, 1897,
““to entry to actual, settlers only, under the provisions of the homestead
law,” are not subject to disposal under the timber-and-stone act or the
general mining laws. '

Acting Secretary Pierce to the Commissioner of the General Land
(G. W. W.) Office, November 19, 1907. (E. B. C)

J. B. Lenertz has appealed from your office decision of March 5,
. 1907, which affirmed the action of the local officers in dismissing his-
protest - against James E, Malloy’s homestead entry (No. 11908,
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- Mangum series) made J uly 10, 1905, for the NE. 1 of the SE. 1
section 22, T. 6 N, R. 21 W., Indlan Meridian, in Greer County,
now embraced in the Lawton, Okhhoma, land district.

- Notice was given that the entryman would submit final proof in
support of his claim on August 24, 1906, and on that day such proof
was submitted. The same has been held in suspension to await the
final disposition of the protest here involved.

August 8, 1906, Lenertz filed his verified pr otest alleorm g, in
substance, that the tract is exclusively and solely Valuqble for its
deposit of granite and as a granite quarry; that the entryman is.
attempting to secure the same for quarry purposes and not for agri-
culture; and that the protestant “ has recorded a placer mining elaim
for said tract under the statute of the United States for stone
purposes.” :

The protest was “rejected” (dismissed) by the local officers”
“ for the reason that the mineral laws of the United States did not
apply to Greer’ County, Oklahoma.” The pending appeal followed
your affirmance of that action, as first above stated.- _

The appellant contends that your office erred, in that the protest is
not founded upon the application of the mining laws to Greer County
but upon the provisions of the timber-and-stone act as applicable to
the public lands. Errors in other particulars are specified, but, in
view of the conclusion herein reached, they are not material and
need not be considered.

The lands in Greer County, Oklahoma, were opened and rendered
subject to disposition by the act of January 18, 1897 (29 Stat., 490).
The acts of June 23, 1897 (30 Stat., 105), and March 1, 1899 (30
Stat., 966), are amendatory thereof. Departmental regulations of
February 25, 1897 (24 L. D.; 184), and August 20, 1903 (32 L. D,,
236), were issued thereunder. Section 2 of the act first mentloned
which contains the provisions applicable herein, is as follows: '

That all land in said county not occupied, cultivated, or improved, as pro-
vided in the first section hereof, or not included within the limits of any town
site or reserve, shall be subject to ently to actual settlers only, under the pro-
visions of the homestead law.

This section is not modlﬁed or affected by either of the amendatory
acts.

The Department, in the case of W. D. Harrigan (29 L. D., 153),
commenting upon the act of June 20, 1890 (26 Stat., 169), which
provided that certain withdrawn lands in Minnesota and Wisconsin
should be restored to the public domain and “ be subject to homestead
entry, only,” held that such language was entirely free from
ambiguity, left no room for construction, and clearly indicated that
it was the intention of Congress to make the land subject to entry
under the homestead law only; and thereupon decided that the por-
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tion of those lands therein involved was not subject to sale as an
isolated tract mor to entry as timber or stone land. With equal
cogency it may be said that the language of the section above quoted
is not open to construction and means exactly what its terms import.
Tt then follows that the land here involved is not subject to dispo-
sition in any other manner than that specified by the act; hence, is
subject neither to the timber-and-stone act nor to the general mining
laws. ' ’ '

This conclusion, however, finds support upon other grounds than
the mere exclusive provisions of the Greer County act. By the act of
May 2, 1890 (26 Stat., 81), which created the Territory of Oklahoma,
Greer Countv was included within the geographical boundaries of
the Territory, but was not politically a part thereof because of a dis-
pute as to jurisdiction between the United States and the State of
Texas. Section 18 of said act, after making certain provisions relat-
ing to the Public Land Strip, the Muscogee (or Creek) and the
Semlnole ceded lands, declares that— ~

Whenever any of the other lands within the Territory of Oklahoma, now
occupied by any Indian tribe, shall by operation of law or proclamation of the

President of the United States, be open to settlement, they shall be disposed
of to actual settlers only, under the provisions of the homestead law.

Further pertinent provisions are: :

Sec. 20. That the procedure in applications, entries, contests and adjudica-
tions in the Territory of Oklahoma shall be in form and manner prescribed
under the homestead laws of the United States and the general principles and
provisions of the homestead laws, except as modified by the provisions of this
act and the acts of Congress approved March first and second, eighteen hun-
dred and eighty-nine, heretofore mentioned, ‘shall be applicable to all entries
made in said Territory, but no patent shall be issued to any person who is
not a citizen of the United States at the time of malking final proof.

EY E F3 % ) P % E

Sec, 25. That inasmuch as there is a controversy between the United States
‘and the State of Texas as to the ownership of what is known as Greer County,
it is bereby expressly provided that this act shall not be construed to apply
to said Greer County until the title to the same has been adjudicated and deter-
mined to be in the United States.

March 16, 1896, such an adjudication was made by the Supreme
Court of the United States, in the case of United States ». Texas
(162 U. 8., 1). - Further history regarding Greer County lands is
found in the case of Frank Johnson (28 L. D., 537), to which refer-
ence is made. '

Section 16 of the act of March 3, 1891 (26 Stat., 989, 1026), pro-
vides that certain ceded Indian lands in Oklahoma Territory, when
opened to settlement, “shall be disposed of to actual settlers only,
under the provisions of the homestead and townsite laws,” and con-

cludes as follows:
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and «ll the lands in Oklahomeo-are hereby declared to be agricultural londs,
and proof of their non-mineral chardcter shall not be required as a condition
precedent to final entry, [Italics borrowed.]

TFrom the, context it is apparent that the provisions quoted were

"general and intended to apply, as expressly stated, to all lands in
Ol\.lahoma, in which Greer County was then geographically 1ncluded
by act of Congress.

This definite legislative classification of Oklahoma lands as agri-
cultural is consonant with the great body of legislation relating to
the disposition of such lands. In addition to those already men-
tioned may be cited the acts of March 1, 1889 (25 Stat., 757, 759);
March 2, 1889 (25 Stat., 980, 1004-5) ; February 13, 1891 (26 Stat.,
749, 759) ; March 3, 1893 (27 Stat., 557, 563) ; same date (27 Stat.,
612, 640, 642, 644). By those acts Congress provided, in general,
that lands opened to settlement in Oklahoma should be disposed of
under the homestead and townsite laws, with certain minor modifi-
cations specifically set forth in the various acts. Their exclusive
import is emphasized by two express exceptions, whereby ‘Congress
has made the mining laws applicable to certain of the lands. The
first is the act of March 2, 1895 (28 Stat., 876, 899), which in terms
extended the mining laws to the lands ceded to the United States
by the Wichita and affiliated bands of Indians under the agreement
ratified by that act, and the second is the act of June 6, 1900 (81
Stat., 672, 680), which also in terms extended those laws to certain
of the 1ands ceded by the Kiowa, Comanche, and Apache Indians
under the agreement thereby ratified. As to the lands thus affected
the usual non-mineral affidavit and proof are an essential part of a
homestead-entry record, but are not necessary as to other lands in

- Oklahoma. :

The general policy of Congress in disposing of Oklahoma lands
as agricultural‘is further evidenced by the provisions of the en-
abhno act of June 16, 1906 (34 Stat., 267), whereby lands ‘granted
to the future State of Oklahoma are clearly intended to vest in the
State even where they “ are valuable for minerals, which terms shall

_also include gas and oil.” See section 8 thereof.

In certain specific cases the Department has held that the general
mining laws were not, of their own force or otherwise, operative
upon the following Oklahoma lands, namely: the reserved townsites
of Lawton, Anadarko, and Hobart upon the Comanche, Kiowa
and Apache ceded lands, Instructions (81 L. D., 154, 157) ; the school
and other sections of the same lands reserved to the future State
of Oklahoma, Instructions (32 L. D., 95), and Gypsite Placer Min-
ing Claim (34 L. D., 54); school sections in the Cherokee Outlet, .
E. A. Shirley (35 L. D., 118); and lands in the Kiowa, Comanche
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and Apache pasture reserve, opened under the act of June 5, 1906
(34 Stat., 213}, Benjamin F. Robinson ¢35 L. D., 421).

Section 2318 of the Revised Statutes provides that “In all cases
lands valuable for minerals shall be reserved from sale, except as
otherwise expressly directed by law.” By the Greer County Act,
Congress expressly directed and prescribed by law a certain method
for the disposition of all the lands therein. This act, when con-
sidered in connection with the general policy pursued in disposing
of all lands in Oklahoma as aoucultural (with the exceptions above
mentioned ), must be held to preclude the operation or the appllca-
bility to Greer County lands of the provisions of the general mining
laws and equally of-the timber-and-stone law. The appellant coulcl'
not, then, under the terms of either of those laws initiate or secure
any rights in the premises which the land department could recog-
nize.

The conclusions reached by your office and the local officers are
correct, and Lenertz’s protest was properly dismissed. '

The decision appealed from is affirmed.

Braprey ». VasoLp.

. Petition for re-view of departmental decision of September 80,
1907, 36 L. D., 106, denied by Acting Semetary Pierce, \Tovember
19, 1907.

LEAVE OF ABSENCE_RECLAMATION PROJECT.
Epwarp L. Crane.

Homestead entrymen who by reason of-the construction ofe-irrigation works
under the reclamation act are deprived of the annual overflow of waters
- upon which they largely depend for the production of er ops, may be granted
leaves of absence where from such cause they are unable to comply with

the law, ¢

Acting Secretary Pievce to the Commissioner oflﬁw General Land
(G.W. W.) Office, November 28, 1907. (F.W.C)

With your office letter of October 9, last, were forwarded the -
papers in the matter of the appeal of Edward L. Crane from your
office decision of July 15, 1907, rejecting his application for leave
of absence from his homestead entry made June 7, 1904, embracing
Iots 1 and 2, and the S.  of NE. 1 of Sec. 8, T. 10 S., R. 24 W
Phoenix land distriet, Arlzo_na

Crane’s application is made under section 3 of the act of March
2, 1889 (25 Stat., 854), and in support thereof he alleges that he has
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made improvements upon the land of the value of $1165, and that 45
acres were cultivated during the years 1903, 1904, 1905 and 1906.
His application is for a period of six months from Jume 1, 1907, and
thus describes the circumstances making it necessary to apply for .
leave of absence: That the crops grown upon this land had been
secured by planting immediately after overflow from the Colorado
- river, and that by reason of the construction of a levee southward
for several miles from Yuma the overflow water upon which the
"entryman relied has been entirely cut off, rendering total destruc-
tion of crops planted upon the land.

In denying this application you merely refer to departmental de-
cision in the case of Jacob Fist (33 L. D., 257). The matter has been -
referred to the reclamation service and is made the subject of report
by the Acting Director dated November 16, 1907, wherein he points
ot certain features distinguishing this case from that referred to
and relied upon in your oﬂlce decision. In said report he says:

The settlers on these lands who relied in raising crops on the wetting from
the overflow, and who were temporarily deprived of such means of obtaining
subsistence by the necessary action of the United States in constructing the
levees would apparently come within the provisions of the act of March 2, 1889
(25 Stat., 854), and entitled to relief by reason of failure of crops due to the

- construction of such levees, which was to them for a time an “ unavoidable -
casualty.” By the construction of these dykes, the people occupying the Yuma -
bottom lands were cut off from the annual overflow, upon which they de-
pended to a certain extent for irrigation and by which they had theretofore
managed to obtain partial crops, affording at least some means of subsistence.
These facts would apparently distinguish their cases from the Fist case, cited
in the Commissioner’s decision, and entitle thén_n to the benefits of a leave of
absence under the act of 7\Iauzh 2, 1889, ’

Upon this presentatmn the decision of your office denying the appli-
cation must be and is hereby reversed, and the application will be
granted as applied for.

- DESERT LAND ENTRY—VVITH])RAWAL UNDER RECLA_'M_ATION ACT—ACT OF
JUNE 2%, 1906.

Staars ». NorrHERN Pacrric Ry. Co.

The provision of section 5 of the act of June 27, 1906, that the time during
which a desert-land entryman is hindered, delayed, or prevented from
making improvements or from veclaiming the land embraced in his
entry by reason of the withdrawal of the land under the reclamation act
shall not be computed in determining the time within which he is re-
quired to make improvements or reclaim’ the land, has no application
where the entryman is in no wise hindered by such withdrawal from
improving and reclaiming the land according to his original “intention,
and the only reason for not carrying out the original plan is that the
proposed government scheme may offer a more efficient and economical
means for the reclamation of the land.
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Acting Secretary Pierce to the Commissioner of the Gleneral Land
(G.W.W.) Office, November 23, 1907. (F-W.C.)

The Department has considered the appeal by Jennie Staats from
your office decision of May 9, 1907, denying her petition filed under
the provisions of section 5 of the act of June 27, 1906 (34 Stat., 519),
to be excused from making further improvements upon the SE Lof -
Sec. 9, T.8 N,, R. 28 E., N orth Yakima land district, WVashmgton, el-
braced within her desert land declaration filed April 5, 1905, for the -
period of one year from February 15, 1907.

Her application is based upon the ground that at the time of mak-

_ing said desert declaration it was her intention to reclaim the land
covered thereby by means of artesian wells or by pumping water
from such wells; that since making said declaration, to wit, in Sep-
tember, 1905, this land was embraced within a withdrawal made
under the reclamation act of June 17, 1902 (32 Stat., 388) ; that the
reclamation service announced. its determination to furnish water for
this and other lands, and that by reason thereof claimant abandoned
her original plan, subscribing to the Sunnyside Water Users’ Asso-
cn’mon, proposing to reclalm the land by means of the water from
the government irrigation works.

Prior to filing this application claimant submitted annual proof,
March 5, 1906, showing an expenditure of $175, through clearing
about 80 acres of the land and surveying a main irrigation canal and
laterals upon this land. Since your office decision appealed from, to
wit, on July 16, 1907, claimant submitted further proof showing ex-
penditure of $173, the cost of an engine for pumping and of labor in
installing the same upon the land. From this latter proof it would,
seem that claimant had not entirely abandoned her original intention
of depending upon the use of water from wells for the 1rr1crat10n of
the land.

The section of the act of June 97 1906, under which the applica-
tion under consideration was filed, plov1des that where any bona fide
desert land entry has been or may be embraced within the exterior -
limits of a withdrawal under the reclamation act—
and the desert land entryman has been or may be directly or indirectly
hindered, delayed, or prevented from making improvements or from reclaiming
the land embraced in any such entry by reason of such land withdrawal or irri-
gation project, the time during which the desert land entryman has been
or may be so hindered, delayed, or prevented from complying with the desert
land law should not be computed in determining the time within which such
entryman ha-su been or may be required to make improvements or reclaim the
land embraced within any such desert land entry.

In denying claimant’s application it was said in the de01s1on ap-

" pealed from:
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In this case it is not shown- that claimant’s intended plan’ of irrigating the
land by means of artesian or other wells has in any way been hindered ot
delayed in any manner, nor can the contention of claimant that her voluntary
subscription to stock in an irrigation company brings her Wlt]:un the purview of
said act, be entertained.

Tt seems clear that the claimant has not been delayed or hindered
by reason of the withdrawal of this land under the reclamation
act, and while the intervening proposed government scheme may
have offered what claimant con51derec1 a more efficient and econom-
ical means of reclaiming the land, yet it in no wise hindered her
from developing a water supply as originally intended. It may
be argued that the water developed under the original intention
would be useless after water from the government irrigation works
was available, but this would not brmg the claimant within the
class intended to be protected by the legislation invoked.

In this connection it may be said’ that aside from the development
of water for use in irrigating the lands, there are many other im-
. provements necessary in the preparation of the land for the reception
and utilization of the water, and, for that reason, the application to
be relieved from making further improvements upon the land might
also be denied. In so far as claimant, should she change her original
intention and await the furnishing of water through the government
scheme, may be unable to. make her proof Wlthm the perlod pre-
‘scribed under the desert land act, it may be that relief might never-
theless be afforded her, and relatlve thereto attention is invited to de-
partmental instructions of July 14, 1905 (84 L. D., 29) ; and the opin-
ion of the Assistant Attorney-General for this Department dated
January 6, 1906 -(ib., 351, 355). ,

Upon the showing now before the Department the rejection of her
apphcatlon to be reheved from making further 1mp10vements upon
the land is affirmed.

A further feature of this case is worthy of some consideration
although 1ot involved in claimant’s appeal. This land is within the
primary limits of the constructed branch line of the Northern Pa- -
cific railroad, opposite the portion thereof definitely located June 29,
1883. Claimant’s entry was allowed under a former erroneous de-
cision of this Department treating this land as a part of the grant
appertaining to the unconstructed branch line via the Valley of the
Columbia River to a point at or near Portland, which grant was
forfeited by act of September 29, 1890 (26 Stat., 496), June 12,
1905, and again on October 15, 1906, resident counsel for the North-
ern Pacific Railway Company requestéd the cancellation of this entry.
Your office decision finds, however, that claimant is entitled to the
benefits of the act of May 17, 1906 (34 Stat., 197), extending the -

10766—vor 36—07 M——12 .
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.provisions of the act of July 1, 1898 (30 Stat., 597, 620), to settle-
ments, entries or claims 1n1t1ated upon lands having the status above
described prior to May 381, 1905, and in your decision denying
claimant’s petition to be excused from making further improve-
ments upon this land you allowed her 60 days within which to make
her election under the act of 1898. This she does not appear to have
done as far as appears from the record before the Department. Had
she elected to transfer her claim to other lands the decision upon her
present-application would have been unnecessary. She should there-
fore be treated as having elected to retain the land and the matter
of the conflict with the railroad company adjudicated accordingly

MANNER OF PROCEEDING ON SPECIAL AGENTS REPORTS.
IxsTRUCTIONS.

DEPARTMENT OF THE INTERIOE,
GexeraL, Laxp Orrice,
- Washington, D. C., November 25, 1907.
To Special Agents and Registers and Receivers, United States Lcmd
Offices :
GexTLEMEN : Paragraph 6 of 1nstruct10ns relative to the manner
of proceeding upon bpecnl Agents’ reports, approved September 30,
1907 [36 L. D, 112], is hereby amended to read as follows:

6. Notice of the charges ‘may 1n all cases be served pelsonally upon the
proper party by any officer or person, or by registered letter mailed to the last
address of the party to be notified, as shown by the record, end to the post
office nearest to the land. Proof of personal service shall e the written ac-
knowledgment of the person served, or the affidavit of ‘the person- who served
the notice attached thereto, stating the time, place and mauner of service.
‘Proof of service of notice by registered mail shall consist of the aflidavit of
the pelson who mailed the notices, attached to the post office receipts for the
registered letters, the post-office registry return receipts, or the returned un-

" claimed registered letters.

The purpose and effect of the above amendment is to obviate the
necessity of personal service, or of service by publication in govern-
ment proceedings, and local officers are enjoined to exercise care in
properly identifying and preserving the evidence of service in such
cases, and in forwarding same to this office with the record.

Very respectfully, ‘
' R. A. BavriNger, Commissioner.
Approved : ’
James Ruporen (Garvierp, Secretary.



DECISIONS RELATING TO THE PUBLIC LANDS. - 179
TownsIte 0F CEMENT.

Motion for review of departmental decision of September 16, 1907,'
36 L. D., 85, denied by Acting Secretary Pierce, November 25, 1907.

. CONTEST—NOTICE—DEFECTIVE SERVICE.

. Mercaarp v. HARVEY.

Service of notice of a.contest is fatally defective where the purported copy of
the original notice served upon the entryman does not show the date of
the hearing as fixed in the original notice.

Acting Secretary Pierce to the Commissioner of the General Land
(G- W.W.,) Office, November 25, 1907. (E.F.B.)

Anna Harvey has appealed from the decision of your office of
May 24, 1907, holding for cancellation her homestead entry made
April 21, 1908, for the SE. 1 of Sec. 34, T. 183 N.,R. 75 W., Bismarck,
North'Dakota,, upon the contest of M. G. Meegaard, filed July 2,
1906, charging failure to reside upon and cultivate the land as
1equ1red by law ‘ :

The proof clearly shows that the entryman never resided on the
land, and no error is alleged on the finding of the local ofﬁcels and
of your office upon that question, :

The only ground. of alleged error is in not holding that the local
officers had no jurisdiction to hear and determine the case for the
reason that the notice of the contest served upon her did not state
the time and place fixed for the taking of the testimony, and in not
sustaining her motion to dismiss the contest. .

The original contest notice cited the parties to appear “at 10
o’clock a. m., on September 18, 1906, before P. G. Books, clerk of Dis-
trict Court, at Linton, North Dakota, and that final hearing will be
held at 10 o’clock a. m., on September 25, 1906, before the Register
and Receiver at the United States land office in Bismarck, North
Dakota.”

The return of the Sherlff of Emmons County, North Dakota, is-
that he served said notice “by delivering a true copy theleof to
contestee on August 11, 1906, at Linton, Dakota »

The local officers -refuséd-clainiant’s motion‘to dismiss the contest
because the return of the sheriff shows that a true copy of the origi-
nal notice had been served upon her. Your office affirmed their ruling
for the reason that the copy of the notice served on claimant was not
exhlblted to the 1oca,1 officers, so as to enable them to decide whether
the copy of notice was defective, as alleged.

As the record failed to contain sufficient evidence to impeach the
. return of the officer who served the notice, there was no error in the
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decision of your office sustaining the ruling of the local office. But in
the appeal it is alleged that the copy of notice was exhibited to the
local office, but was not filed, as it was the only evidence to prove the
correctness of the averment. There is now filed with the appeal the
copy of the notice served upon claimant, which does not give the date
either for the taking of the testimony before the Clerk of the District
Court or the heftrlnrr before the local officers, the blank space for the
insertion of said date not having been filled in. _

Under the rulings of the Department the service of notice is fatally
defective where the purported copy of the original notice served
upon the claimant does not show any date for the hearing, or does
not show the true date. Morgan ». Riley (12 I.. D., 44). The case
must therefore be remanded to the local officers with directions.to
set aside the service with leave to contestant to proceed with his con-
test by a new summons, within such time as may be fixed by your
office, following the ruling in Milne ». Dowling (4 L. D , 378).

Your dec151on is modlﬁed accordingly.

- WHITE 2. SWISHEh.

Motion for review of departmental decision of July 22, 1907, 36
L. D., 22, denied by Acting Secretary Pierce, November 25, 1907,
o ¢ .

HOMESTEAD—AMENDMENT—SECOND ENTRY—SECTION 2372, R. 8.
Parricx O’NErLn.

The provisions of section 2372 of the Revised Statutes, authorizing a cash
entryman who by mistake in description made entry of a tract not in-
tended to be entered “to change the entry and transfer the payment from
the tract erroneously entered to that intended to be entered, if unsold, or,
if sold, to any other tract liable to entry,” have no application to home-
stead entries.

‘While the land department has apphed the principle of, section 2372 to home-
stead and other non-cash entries and permitted amendment to carry out
the original intention of the entryman, it has never been extended to per-
mit an entryman to change his entry from the tract actually entered to
one not originally intended to be entered.

" Acting Secretary Pierce to the Commissioner of the General Land
(G. W. W) Office, November 26, 1907. (E. P)

Patrick O’Neill has appealed from your office decision of July 2,
1907, rejecting his application to make a second homestead entry of
lots 1, 2 and 3; Sec. 2, T. 6 8., R. 80 E., Roswell land district, New

Mexmo,
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It appeals that on July 24, 1906, O’Neill made homestead entry of
the SE. 1 of Sec. 25, T. 5 S, R. 30 L., in the land district aforesaid.
His apphcatlon to’ make a second entry, which was presented Janu-
ary 22, 1907, was based upon a corroborated showing to the effect
that, thlouoh a mistake of description, the land actually entered
by hlm, as aforesaid, was not the land that he had examined and

homght. howgr T @tered but a particularly worthless tract situated
more than a mile from the tract that he intended to enter; and that
the latter tract is covered by the homestead entry of another person,
and therefore is not now subject to entry.. Your office rejected the
application on the ground that, O’Neill’s original entry having been
made subqequentlv to the ftpproval of the act of April 28, 1904
(33 Stat., 527), the land departiment is without authority to permit
him to nnke a second entry, mtmg instructions of June 11, 1907
(85 L. D., 590).

In his appeal O’Neill involkes the aid of section 2372 of the Revised
Statutes, and contends that, in view of the facts disclosed herein,
he is entitled, under the provisions of said section, to have his entry
- changed to the tract he now desires to enter. ~

Thth section provides that in certain circumstances and upon a
compliance being made with certain rules, a purchaser, who, by a
mistake of the true number of a tract intended to be entered, has
made entry of a tract not intended to be entered—
1s authorized to change the entry and transfer the payment flom the tract
erroneously entered to that intended tc be eutered if unsold; but, if sold, to
any other tract liable to entry.

Tt is manifest that this section, which was carried into the Revised
. Statutes from the act of May 24, 1824 (4 Stat., 31), is applicable only
to cash entries of the public lands, and not, therefore, to a homestead
entry. Tt is true that, applying the principle of the statute, the De-
partment has permitted homestead and other non-cash entries to be
changed by way of amendment, from one tract to another in certain
cases where, by such change, the original intention of the entryman
might be effectuated. But, so far as the Department is aware, that
principle has never.been applied, nor is it believed there is any au-
thority for its application, to a case, like the one at bar, where an en-
tryman is seeking, not to correct a mistake of description so as to
make his homestead entry conform to his original intentions, but,
rather, to receive compensation for the loss occasioned by such mis-
take, by being permitted to enter, in lieu of the tract actually en-
tered, a tract different from the one he originally intended to enter.
For the reasons stated, it must be held that the applicant is not enti-
tled to have his entry changed from the tract covered thereby‘ to the
one he now desires to enter. His right to enter the tract in question,
therefore, must be governed solely by the act of April 28, 1904, supra,
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which is the last general law relating to second homestead entries.
That act authorizes the making of such entries only In cases where
the ﬂpphcants original entry was made prior to the date of its
approval. O’Neill’s original entry was made J- uly 24, 1906, or long
- subsequent to the %pproval of the act. Hence it is clear that he does
not come within the purview of the act. The decision appealed from
is therefore affirmed. : '

NORTHERN PACIFIC GRANT—ADJUSTMENT—SETTLEMENT OF UNSURVEYED
LANDS—ACT OP JULY 1, 1898.

NorrHERN PAG;FIC Ry. Co. v. VioLeiTe.

The provision in the act of July 1, 1898, respecting relinquishments by the
railway company in favor of settlements made upon unsurveyed lands
after January 1, 1898, is not mandatory upon the company, but merely
extends a privilege to the company to select other lands for such as it
‘may relinquish, upon such favorable terms as should reasonably induce -
the relinquishment, and thus protect settlements made at a time when it
could not be reasonably ascertained Whethe1 they would fall upon odd- or
even-numbered sections. ’

Acting Secretary Pierce to the (ommissioner of the General Land
(G. W. W) Office, November 26, 1907. (F. W. C)

June 9, 1905, this Department approved a list of lands preliminary
to a request upon the Northern Pacific Railway Company for relin-
quishment under the act of July 1, 1898 (30 Stat., 597, 620), and
among the tracts included in said list, which was known as Montana
list No. 46, was lot 1, Sec. 15, T. 13 N., R. 18 W., within the primary
limits of the Northern Pacific land grant and included in the indi-
vidual claim of Frank K. Violette.

Upon being advised thereof and réquested to rehnqmsh the lands
the company responded that the same had been'sold to the Blackfoot
Milling Company and that the company was. endeavoring to secure
a reconveyance with a view to making the rehnqmshment as
requested. Subsequently, the company filed a statement wherein it
was claimed that the land embraced in the present claim should not
have been included in the demand under the act of July 1, 1898, and
should be eliminated from the list previously approved, and in
support thereof argument was filed ‘which your office submitted for
departmental consideration. o

The plat of the township in question was officially filed May 17,
1905, and thereafter Violette filed a homestead application for the
lot in question, alleging settlement thereon with continuous residence
since September, 1902. So far as disclosed by the record there was no
pending controversy arising by settlement, entry, or claim under the
Iand laws involving the tract in question, either January 1, 1898, or
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upon July 1, 1898 the -date of the passaoe of the act providing for
adjustment of Conﬂlctmg claims to lands within the limits of the
Northern Pacific land grant, said latter act being as follows:

That where, prior to January first. eighteen hundred and ninety-eight, ilie
whole or any part of an odd-numbered section, in either the granted or the in-
demnity limits of the land grant to the Northern Pacific Railroad Company, to
which the right of the grantee or its lawful sueccessor is claimed to have at-
tached by definite location or selection, has been purchased directly from
the United States or settled upon or claimed in good faith by any gqualified
settler  under color or fitle or claim of right under any law of the United
States or any ruling of the Interior Depaltment and where purchaser, set-
tler, or claimant refuses to transfer his entry as hereinafter provided, the rail-

"road grantee or its successor in interest, upon a proper relinquishment thereof,
shall be entitled to select in lieu of the land relinquishéd an -‘equal quantity of .
public lands, surveyed or unsurveyed, not mineral or reserved, and not val-
uable for stone, iron, or coal, and free from valid adverse claim or not occu-
pied by settlers at the time of such selection, situated within any State or Ter-
ritory into which such railroad grant extends, and patents shall issue for the
land so selected as though it had been originally granted; but all selections
of unsurveyed lands shall be of odd-numbered sections, to be identified by the
survey when made, and patent therefor shall isbue to and in the name of the
corporation surrendering the lands before mentioned, and such patents shall
ot issue until after the survey: Provided, however, That the Secretary of
the Interior shall from time to time ascertain and, as soon as conveniently may
be done, cause to be prepared and delivered to the said railroad grantee or its
successor in interest a list or lists of the several tracts which have been pur-
chased or settled upon or occupied as aforesaid, and are now claimed by said -
purchasers or 0écupaﬁ’rs’, their heirs or assigns, according to the ‘smallest gov-
ernment subdivisions, And all right, title, and interest of the said railroad
grantee or its successor in interest in and to any of such tracts, which the
said railroad grantee or its succesgor.in intérest may relinquish hereunder
shall revert to the United States, and such tracts shall be treated, under the’
laws thereof, in the same mauner as if no rights thereto had ever vested in
the said railroad grantee, and all qualified persons who have occupied and may
be on said lands as herein provided, or .who have purchased said lands in
good faith as aforesaid, their heirs and assigns, shall be permitted to prove
their titles to said lands according to law, as if said grant had never been
made; and upon such relinquishment said Northern Pacific Ramoad Company
or its lawful successor in interest may pr0r=eed to select, in the manner here-
inbefore provided, lands in lieu of those relinquished, and patents shall issue
therefor : Provided further, 'That the railroad grantee or its successor in in-
terest shall accept the said list or lists so to be made by the Secretary of the
Tuterior as conclusive with respect to the particular lands to be relinquished by
it, but it shall not be houid to 1ehnqulbh lands sold or contracted by it or lands
which it uses or needs for 1a111oad purposes, or l‘mds Valuable for stone iron,
or coal: 4nd promded further, That whenever any qualified settler shall in
good faith make settlement in pursuance of existing law upon. any odd-
numbered sections of unsurveyed public lands w1t111n the said railroad grant
to which the right of such railroad &r antee or its snccessor in_interest has at-
tached, then upon proof thereof satisfactory to the Sec1eta1y of the Interior,
and a due relinquishment of the prior railroad 11011t other lands may be
selected in lieu thereof by said railroad gmntee_or its successor in interest, as
hereinbefore provided, and patents shall’ issue therefor: And provided further,
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That nothing herein contained. shall be construed as intended or having the
effect to recognize the Northern Pacific Railway Company as the lawful suc-
cessor of the Northern Pacific Railroad Company in the ownership of the
lands granted by the United States to the Northern Pacific Railroad Company,
under and by virtue of foreclosure proceedings against said Northern Pacifie
Railroad Company in the courts of the United States, but the legal question
whether the said Northern Pacific Railway Company is such lawful successor
- of the said Nortpern Pacific Railroad Company, should the question be raised,
shall be determined wholly without reference to the provisions of this aect,
and nothing in this act shall be construed as enlarging the quantity of
land which the said Northern Pacific Railroad Company is entitled to under
laws heretofore enacted: And provided further, That all qualified settlers, their:
heirs or assigns, who, prior to January first, eighteen hundred and ninety-eight,
purchased or settled upon or claimed in good faith, under color of title or claim
of right under any law of the United States or any ruling of the Interior
Department any part of an odd numbered section in either the granted or
indemnity limits of the land grant to the Northern Pacific Railroad Company
to which the right of such grantee or its lawful successor is claimed to have
attached by definite location or selection, may in lieu thereof transfer their
claims to an equal quantity of public lands surveyed or unsurveyed, not
mineral or 1ese1ved and not valuable for stone, iron, or coal, and free from
valid adverse claim, or not occupied by a settler at the time of such entry,
situated, in any State or Territdry into which such railroad grant extends,
and make proof therefor as in other cases provided; and in making such
proof, credit shall be given for the period of their bona fide residence and
amount of their improvements upon their respective claims in the said granted
or indemnity limits of the land grant to the sald Northern Pacific Railroad
Company the same as if made upon the tract to which the transfer is made;
~and before the Secretary of the Interior shall cause to be prepared and
delivered to said railroad grantee or its suceessor in interest any list or lists
of the several tracts which have been purchased or settled upon or occupied
as hereinbefore provided, he shall notify the purchaser, settler, or claimant,
his heirs or assigns, claiming against said railroad company, of his right to
transfer his entry or claim, as herein provided, and shall give him or them
option to take lieu lands for those claimed lyy him or them or hold His claim
and allow the said railroad company to do so under the terms of this act.

In submitting this matter your office makes no review of the law;
neither does it give consideration to the brief filed on behalf of the
railway company; and upon the record now before the Department
it must be assumed that this tract was placed upon the list under
that part of the act of 1898 which provides:

That whenever ar;y qualified settler shall in good faith make settlement in
pursuance of existing law upon any odd-numbered sections of unsurveyed pub-
lic lands within the said railroad grant to which the right of such railroad
grantee or its successor in interest has attached, then upon proof thereof
satisfactory to the Secretary of the Interior, and a due relinquishment of .

the prior- railroad right, other lands may be selected in lieu thereof by said
railroad grantee or its successor in interest, .as hereinbefore provided, and

patents ghall be issued therefor.
It is urged upon behalf of the company that claims falling within
the proviso above quoted are a class in themselves separate and dis-
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tinet from the general body of claims covered by the act of 1898;
that the general provisions and obligations imposed upon the com-
pany with respect to relinquishment of lands included within the
general body do not apply to this class; that lands included within
said proviso are not to be listed with a view to demand upon the com-
pany for relinquishment, and that the filing of a relinquishment
including such claims is not mandatory upon the company.

To ‘a proper consideration of this matter it is necessary to first
consider the general object and scope of the act of July 1, 1898.
Bearing thereon I quote from the decision of the Supreme Court in
the case of Humbird ». Avery (195 U. S., 480, 499), Whereln it was
said:

Obkusly, the first inquiry should he as to the JbJect and scope of the act
of 1898. TUpon that point we do not think any doubt can be entertained, if
the -words of the act be interpreted in the light of the situation, as it actually
was at the date.of its passage. Here were vast bodies of land, the right and
title to which was in dispute between a railroad company holding a grant of
publie.lands, and occupants and purchasers—both sides claiming under the
_United States. The disputes had arisen out of conflicting orders or rulings
9f the Land Department, and it became the duty of the Government to removo
the difficulties which had come upon the parties in consequence of such orders.
The sefctlement of those disputes was, therefore, as the Circuit Court said, a
matter of public concern. If the disputes were not accommodated, the litiga-
tion in relation to the lands would become vexatious, extending over many
~ years and causing great embarrassment. In the light of that situation Com-
gress passed the act of 1898, which opened up a way for an adjustment upon
principles that it deemed just and consistent with the rights of all concerned—
the Government, the railroad grantee, and individual - claimants. The rail-
road company evinced its approval of this action of the legislative department
by a prompt acceptanceé of the act, in its entirety. By such unqualified ac-
_ceptance the railroad company agreed that so far as it had any claim to the
lands in dispute, whatever the act of Congress requ1red to be done might be
done. )

There can be no questioh but that the main body of the act had
reference to the adjustment of controversies pending at the date of
the passage of the act where the individual claim had been initiated
prior to January 1, 1898. Respecting such claims the act first ex-
tends to the individual claimant as against the grant, the right of
election to transfer his claim in conflict with the grant to other lands
or to retain the land claimed, and in the latter event for the listing
of the land for relinquishment by the railway company who “ shall
accept the said list or lists so to be made by the Secretary of the
Interior as conclusive with respect to the particular lands to be re-
linquished by it, but it shall not be bound to relinquish lands sold or
contracted by it, or lands which it uses or needs for railroad pur-
poses, or lands valuable for stone, iron, or coal”

Upon -the filing of such relinquishment the railway company is
accorded a privilege to select other lands upon the limitations and
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conditions therein prescribed, not material to the matter here under
consideration. '

It will be first noted with respect to- the class covered by the
proviso hereinbefore quoted, namely, settlers in pursuance of exist-
ing law upon odd numbered sections of unsurveyed public lands
within the railroad grant to which the right of the railrcad has
attached, that the act is broadened, including settlements made after
the passage of the act and at any time prior to the survey of the
lands. 'With respect to such claims it is provided that— '

upon’ proof thereof satisfactory to the Secretary of the Interior, and a due
relinquishment of the prior railroad right, other lands may be selected in lieu
thereof by said railroad grantee or its successor in 1nte1est as hereinbefore

provided, and patent shall issue therefor.

To these individual claimants the act does not extend the right of
election and transfer of the claims to other lands, and it seems clear
that they are not of the class required to be listed with a view to
demanding relinquishment of the railway company. The conten-
tion of the company that to hold it bound to relinguish in favor of
such settlers would amount to an open invitation to settle upon its
unsurveyed lands with a guarantee of protection, with a resulting
cloud upon the company’s title and, perhaps, a bar to the disposal of
its lands, is not without force, and after a most careful consideration
of the entire act the Department is of opinion that the proviso above
quoted merely extends a privilege to the company to select other
lands for such as it may relinquish, upon such favorable terms as
- should reasonably induce the relinquishment, and thus protect settle-
ment made at a time when it could not be reasonably told whether
the settler would fall upon an odd numbered or even numbered sec-
tion. In this respect the privilege is somewhat akin to that pro-
vided for in the act of June 22, 1874 (18 Stat., 194), only the induce-
ment to relinquish is greater because the field of selection is greatly
enlargeda. . '

Whﬂe it is true that settlement made within the limits of the
grant upon unsurveyed lands is with notice that the odd numbered
sections thereafter defined by the lines of the public survey have been
granted, yet the government is desirous of disposing of such as by
the lines of the public survey are returned as even numbered sec-
tions, and the settlement under the government invitation is entitled
to protection as far as it is possible to extend it. :

It follows from these considerations that the contention of the
company must be sustained and that the provision respecting relin-
quishment in favor of settlements made upon unsurveyed lands after
January 1, 1898, is not mandatory upon the company; but as the
relief proposed is vital to the settler, it is hoped that the company
may, as far as possible, make the provision available to bona fide
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settlers, and, as it first proposed when invited to relinguish this tract
by your office, that it endeavor to secure a.reconveyance where it has
sold the land shown to be included in such bona fide settlers’ claims.

In your future action respecting adjustments under this act you
will be guided by the construction of the law herein given.

Linmart v, Sanrta T'e PAUEfM .. Co.

Motion for review of departmental decision of July 26, 1907, 36
L. D., 41, denied by Acting Secretary Pierce, November 26, 1907.

- DESERT LAND ENTRY--SURVEYED AND UNSURVEYED LAND—FINAL
C ’ h " CERT]ZFICATE

Micuarn H. Favrow.

Dese1t land entrles are treated as entireties, and where part of the land’
‘embraced in an entry is surveyed and part unsurveyed, final certificate
should not issué for the surveyed portlon only, but in such case, where
proof is submitted as to the surveyed land, issuance of certificate should
be suspended until the unsurveyed portion shall have been surveyed,
when the entryman should be required to submit supplemental proof as
to such portion, describing it by proper legal subd1v1s1ons and conformmv
it to the lines of the pubhc survey.

Acting Secretary Pierce to the Commissioner of the General Land
(G.W. W) Office, November 26, 1907. (E.O.P.)

Michael H. Fallon has appealed to the Department from your
office decision of July 18, 1907, holding for cancellation final certifi-
cate issued upon desert land made by him June 21, 1901, and after-
wards, on October 8, 1905, amended to cover the W L NW. 1, NW. 1
SW. %, Sec. 7, T. 37 N, R 26 W., NE. 1 SE. 1, Sec 12, T. 37 \T
R. 27T W., M. M., Kallspell land dlstr_let, Montana. Final proof was
offered by Fallon July 26, 1905.

The cancellation of said final certificate as directed by your oflice
was without prejudice to any of the rights of the claimant under his
entry, and was based solely up0’1 the O*round that a portion of the
land was unsurveyed.

‘Tallon on appeal here seeks to have this action modified to the
extent that the final certificate be allowed to stand as to the surveyed
portion of his entry.

The uniform practice of the Department has been to treat entries
made under the public land laws as entireties. Assignments of por-
tions of desert land entries are prohibited, though the assignment
of the whole is authorized. Luther J. Prior (82 L. D., 608). Where
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desert land entry is made of unsurveyed lands, proof must be sub-
mitted within the time specified by the act of March 3, 1877
(19 Stat., 377), as amended by the act of March 3, 1891 (26 Stat.,
1095), but the issnance of final certificate thereon will be suspended -
until survey, when the entryman will be required to submit supple-
mental ploof describing the entry by the proper legal subdivisions
and conforming it t» bhe lines of the -public #&evey. Until such
supplemental pr oofmmde final payment should not be accepted for
the land. C. B. Mandenhall (11 L. D., 414); John W. Phillips
(23 1.. D., 410). Where a portion of the land only is unsurveyed
the same practice should be followed. In no other way can the
entry be maintained in its entirety, or the rule prohibiting the
assignment of a portion of a desert land entry adhered to. The
practice is well settled; and good administration demands that but
one certificate should be issued upon a single entry, and the action
of your office in following the procedure outlined in the general
circular of January 25, 1904 (page 39), is hereby affirmed.

Tt is noticed in connection with .the affidavit of Fallon made. in
connection with his final proof, that he has heretofore made entry
under the agricultural public land laws of 200 acres of land. In°
the affidavit made by him at the time of making desert land entry
he averred that he had never made entry of land sufﬁment in amount
to aggregate, with that applied for, more than 320 ‘acres. It
would seem therefore, that a portion of the land, other than that
embraced in the entry now under consideration, was made subsequent
to the filing of said affidavit. 'The description given by the claimant
of the land entered by him under the homestead and timber and stene
laws is not specific enough to enable the Department to ascertain .
wliether such entries, or either of them, were relinquished or per-
fected. If both were pelfected claimant would not now be entitled
“to complete his present entry in a greater amount than 120 acres.
_Unless the records of the local office show what disposition was made
of said entries, Fallon should be called upon at the time he submits-
supplemental proof conforming his present entry to the lines of the
public survey, to furnish ev 1dence that he did not perfect title under
said entries to more than 160 acres of public land, and to show what
disposition was actually made of said entries.

The papers are herewith returned and the final certificate erro-
neously issued on Fallon’s desert land entry will be canceled as di-

rected by your office:
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 PRACTICE—DEPOSITIONS —OFFICER—RELATIONSHIP TO ATTORNEY,
HreLuer ». Hiunios.

The fact that a United States Commissioner is the father of the attorney for
one of the parties to a contest does not disqualify him to take depositions
in the case where he has no interest in the subject-matter of the suit.

Acting Seer etary Pierce to the Commissioner of ﬁw General Land
(G. W. W) Office, Nm)ember 27, 1907. (C E.W.)

This is an appeal filed by John Hillius, contestee in the above
entitled action, from your decision of March 25, 1907, reversing the
decision of local officers, and holding for cancellation the homestead
entry of said Hillius, No. 18387, for lots 1 and 2 and S. § NE. {, Sec.
4,T. 134 N, R. 68 W, Bisma.rck, North Dakota. ‘

The evidence in this case was taken before a United States Com-
missioner, who, it is conceded, was the father of one of plaintiff’s
attorneys. Defendant protested against his authority to act, at and
during the trial, but refused to enter into a stipulation to change the

" officer before whom the depositions were taken. Counsel for defend-
ant appeared specially for the purpose of objecting to the commis-
sioner’s - jurisdiction. He cross-examined the -witnesses presented
although introducing no testimony in behalf of the contestee. A con- .
tinuance  was granted to enable the latter to present evidence in
defense of the charge made in the protest, but he chose not to avail
himself of the opportunity.

Defendant now urges in his appeal that the depositions taken by
said commissioner should not be admitted in evidence owing to the
latter’s disqualification and cites in support of his contention Til-
linghast ». Walton (5 Ga., 335); Crockett ». McLendon (73 Ga.,
95) Glanton ». Griggs (5 Ga., 424); Nichols ». Harris (Fed. Cas.,
No. 10243) ; Dodd ». Northrop (‘)7 Conn., 216) ; Bryant ». Ingraham
(16 Ala., 116) ; Call ». Pike (66 Me., 350) ; McLean ». Adams (45
Hun., 189) ; and Bean ». Quimby (5 N. H., 84). §

An examination of the cited anthorities shows that none sustains
the proposition advanced by appellant. It is indubitably true that
relationship by blood or affinity to a party litigant disqualifies the
magistrate (Bryant ». Ingraham, Call ». Pike, and Bean ». Quimby,
supm), and that a law partner of one of the counsel (Nichols
». Harris, Dodd ». Northrop, supra), or the attorney’s clerk (Tilling-
hast ». Walton, supra), or student (Glanton ». Griggs, supra),
or correspondent or agent (McLean o». Adams, supra), may not
act as such a magistrate. But no published case, as far as the
Department is advised, extends this disqualification through rela-
tionship or interest to-a commissioner who is merely related to one
of counsel, without having a particle of interest in the subject-
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matter of the suit. It may be true that kinship to counsel disqualifies
one to be a juror in the case (Crockett v. McLendon, supra); but
there is a vast difference in the nature of the offices; one judicial——,
to decide facts; the other ministerial—to transcribe testimony ; “ me-
chanical,” as 1t was called in United States v. Lopez (17 L. D., 321).

Of course, were there actunal bias or prejudice on account of such
relationship, such an officer should not be designated to act as magis-
trate. Sparks ». Galvin (8 L. D., 534). And, as you intimate, even
the suspicion of bias which might arise from the relationship sug-
ges‘rs the impropriety of making such an appomtment But a re-
view of the proceedmgs before the commissioner in this case is quite
sufficient to convince the Department that appellant was not the
party who suffered on account of the relationship of officer and
plaintiff’s counsel. It is doubtful that the relatlonshlp complained
of would even disqualify the register or receiver, as long as the
relatlonshlp is merely to one of counsel and not to “any of the
parties in interest.” (98 Stat., 26.) A judge closely related by con-
sanguinity to one who is counsel for one of the parties has been held
not to be disqualified. VVmston v. Masterson (87 Tex., 200; 27 S

W., 768).

The testimony adduced at that hearing is clearly admissible, the
mere fact of relationship by blood between counsel and commissioner
not being sufficient to disqualify the latter to act in a ministerial
capacity. ‘

As to the merits of the case, your finding that Hillius has de-
faulted in the matter of residence, etc., is entlrely justified by the
evidence and your decision is affirmed.

UINTAH INDIAN LANDS—MINING CLATMS—LIABILITY UNDER LEASE,
Ravexy Minine ComMPANY.

The rights of the Raven Mining Company under its lease with the Uintah and
White River tribes of Ute Indians and the acts of May 27, 1902, and March
3, 1905, attached and became definitely fixed by the actual location of any
given claim, in the form as filed conformably to the act of 1905, and where .
the located ground bhad prior to that time been operated under its lease,
rights theretofore existing under such lease were at that date terminated.

Acting Secretary Pierce to the C’ommzsszoner of Indian Affairs,

(G.W.W.) November 29, 1907. (F.W.C.)

Several conferences have been held with a 1epresentat1ve of the
Raven Mining Company looking to an amicable adjustment and
settlement of the amount due the Indians by reason of mineral
extracted by said company under its lease with the Uintah and

White River tribes of Utes.
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The view of the matter heretofore entertained by this Department,
as evidenced by departmental letter of August 8, 1903, and the opin-
ion- of the Assistant Attorney-General for this Department dated
January 16, 1904, was that the right to royalties under the lease con-
tinued until the lands were, under the legislation of Congress, actu-
ally restored to entry. The company has heretofore contended that
the preferential right of selection of 100 mining claims in lieu of its
lease, prov1ded for in the act of May 27, 1902 (32 Stat., 245, 263),
was a grant in praesenti and by operation -of law ternunatecl all
rights under the lease.

After a further consideration of the matter the Department is at
present inclined to the belief that neither the view heretofore enter-
tained by it respecting this matter, nor that advanced by the Raven
Mining Company, is the proper one, but rather that the rights under
the lease were terminated upon the definite location of the ground
by the Raven Mining Company in the form in which it has applied
for the issue of patent under the locations made.

It will be remembered that the act of May 27, 1902, supm. granted
to the Raven Mining Company in lieu of its lease the right to locate
100 mining claims of the character of mineral 111entioned in_its lease
“up to thirty days before said lands are restored to the public
domain.” The aet of March 3, 1905 (33 Stat., 1048, 1069), required
of the Raven Mining Company that it should within sixty days from
the passage of that act file in the office of the recorder of deeds of the
county in which its claims are located a proper certificate of each’
location, and that it should also, within the same time, file with the
office of the Secretary of the Interior said description and a map
showing the locations made by it under the act of May 27, 1902.

In a letter from Mr. Leroy D. Thoman, dated the 15th instant, it
is represented that the only claims from which elaterite was taken
prior to the formal opening of these lands to entry, October 28, 1905,
were the Potwin, 1, 2, and 8, and the Thoman. It is also represented
that these four claims were surveyed and located June 3, 1903, and
were duly recorded in the office of the recorder of deeds of Wasatch
County, Utah, on the 12th of June, 1903 ; that the Potwin claims, 1, 2,
and 3, were resurveyed and relocated February 28, 1905, and that
the Thoman was resurveyed and relocated March 2, 1905.

There was no specific requirement for filing with the Department
the description of the lands located under the act of 1902, until the
passage of the act of March 3, 1905, supra. It seems clear, however,
that until some formal notice was in a proper manner given so as to
bind the company, it was within its power to locate and relocate its
claims to the extent of the preferential right granted it. Under these
circumstances the most reasonable deduction is that the date of the
actual location of any given claim, in the form as filed in obedience to
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the act of 1905, definitely. fixed and attached the right of the company
in and to the located ground, and where the same had been theretofore
operated under the lease made with the Indians, rights theretofore
existing under such lease were at that date terminated.

Whether the ground actually worked was located June 3, 1903, and
duly recorded June 12, 1903, as claimed, and whether the locations
then made were in the form as relocated in February and March,
1905, and on account of which the claims were recorded and filed in
the Department as prescribed by the act of March 8, 1905, can not be
told from the record now before the Department. It is therefore
directed that you cause investigation to be made of these matters, and
also as to the amount of mineral actually mined prior to the location
of the lands in the manner herein defined, and the amounts of royalty
due the Indians on account thereof. For your information I inclose
herewith the letter from Mr. Thoman, dated the 15th instant, herein-
before refered to. You will facilitate the inquiry and investigation
herein directed, reporting the matter to the Department at your
earliest convenience.

COAL LAND REGULATIONS—AMENDMENT OF FARAGRAPH 18.
CIRCTLAR.

DEPARTMENT OF THE INTERIOR,
GENERAL Laxp OrrIicE,
Washington, D..C., November 30, 1907.
Registers and Receivers, United States Land Offfices. ‘

Sirs: Paragraph 18 of the Coal-Land Regulations, approved April -
12, 1907 [85 L. D.,.665], is hereby amended by adding thereto the
following requirement: ‘

The claimant will be required within thirty days after the expira-
tion of the period of newspaper publication, to furnish the proofs
specified in said paragraph and tender the purchase price of the land.
Should the specified proofs and purchase price be not furnished and
tendered, within this time, the local land officers will thereupon reject
the application, subject to appeal. Furthermore, in the exercise of a
preference right to purchase, no part of the thirty-day period speci-
fied herein may extend beyond the year fixed by the statute. -

_ R. A. BavuNger, Gommissioner.
Approved: ‘
James Rupornpu GARFIELD, Secretary.
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PATENT—DESERT LAND ENTRY—ASSIGNEE.
Carn Herman Lrororp.

Patent upon a desert la:nd entry assigned subsequeutly to final proof will
follow the final certificate and issue in the name of the entryman.

Acting Secretary Pierce to the Commissioner of the General Land
(G.W. W) Office,- November 30, 1907 (J.R.W)

Carl Herman Leopold appealed from your decision of September
30, 1907, refusing to issue patent to him as grantee of Stephen B.
Sealv on Se‘tly s desert-land entry for the SE L of SE. 1, Sec. 31;
S. 1 of SW. 1, SW. { of SE. }, Sec. 32, T. 1 N, R. 23 W.; lot 4, See. 5,
and lots 1, 2, 8, Sec. 6 T. 1 S R. 23 \V., Tucson Arwona

After makmg final proof on his entry, at a date not shown. by the
record here, August 5, 1907, as claimed to be shown by purported
copy of a'deed claimed to have been executed on that day by Sealy,
he is said to have conveyed the lands to Leopold, who desu"es patent
to issue in his name. You held:

This office will not recognize an assighment made after final pr‘oof has been *
submitted and patent will issue in the name of the person who made the final
proof. This office will not consider questions arising out of assignments after
final proof. Such questions are solely between the parties interested.

The reasons for the request are by counsel stated that:

As certain affidavit from parties appearing as assignee of original entryman
is required by your office, Mr. Leopold concluded that such an assignment
would be recognized and sent you this affidavit, together with the deed of sale
between Sealy and himself; and for the further reason that should patent
issue to Sealy it would work a great hardship on Mr. Leopold, as there have
arisen family difficulties between Mr. Sealy and his wife, and it is certain
that, ‘at this time, Mrs. Sealy will sign no paper transferring Mr. Leopold’s
property to him.

Patents are issued upon an entry, and by the courts are, for con-
_servation of rights, regarded as operating by relation from that date.

United States v. Detroit Lumber Company (200 U. S., 321, 332-3).
In uniform practice of the land department the patent issues to and
in name of him who made the final entry, to whom the final receipt
issued showing he was entitled to patent. David B. Dole (3 L. D.,
214, 216) ; Henry W. Fuss (5 L. D., 167, 169).

Tt is not the province of the land department to hear controversies
of parties relative to rights in property, complete right to which one
of them has acquired from the United States. The second reason
above given by counsel for such action by the land department is in
fact sufficient reason against it. If Mrs. Sealy, wife of the entry-
man, has, or claims, rights in the land entered, the civil courts are

10766-—voL 36—07 M——13- : '
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the proper tribunal to decide such controversy, not the land depart-

ment, nor should her claim of right be embarrassed by issue of patent

‘to another than the entryman himself. : -
Your decision is affirmed.

LISTS OF LANDS FOR TAXATION PURPOSES—ACT OF MARCH 3, 1883.
TNSTRUCTIONS.®

DEPARTMENT OF THE INTERIOR,
GeNERAL Lanp OFFICE,
. Washington, D. C., October 8, 1907.
Registers and Receivers, United States Land Offices.
GexTremeN: The act of March 3, 1883 (22 Stat., 484), provides
that upon application by the proper State or Territorial authorities,
registers and receivers shall— ' ’ -

furnish for the purpose of taxation a list of all lands sold in their respective
districts, together with the names of the purchasers, and shall be allowed to
receive compensation for same not to exceed ten cents per entry.

The act of August 4, 1886 (24 Stat., 239), and instructions ap-
proved April 22, 1898 (26 L. D., 657), as modified by circular .
approved May 20, 1905 (33 L. D., 627, 631), govern the disposition
of such fees. o ' :

Tt is believed that it is within the spirit and intent of the act first
cited for you to furnish, upon like application, and for the compen-
sation therein stated, lists of canceled final entries, so that the lands
may be relieved from improper taxation. Therefore, when appli-
cation is made by the proper authorities, you will furnish such lists.

Very respectfully, - : :
R. A. Baruixcer, Commissioner.
Approved: '
' Jases RupoLpr GARTIELD, Secretary.

RESIDENCE—LEAVE OF ABSENCE—AUTHORITY TO GRANT.
Joux T. SORENSEN.

There is no authority of law for graﬁtingy leave of absence to a” homestead
entryman who has never in good faith establ_ished residence upon his claim.

Acting Secretary Pierce to the Commissioner of the General Land
(G. W.W.) Office, December 3, 1907. ) (J.R. W)

John T. Sorensen appealed from your decision of July 26, 1907,

denying his application for leave of absence for one year from his
homestead entry for the W. 3 NE. 1, and E § NW. 4, Sec. 11, T. 18 S.,

R. 1 E, S. L. M,, Salt Lake City, Utah.

e These instructions supersede those. of the same date published on pages
116-117 of this volume. '
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January 10, 1907, he made entry, and June 20, 1907, applied for.
leave of absence, showing by duly. corroborated affidavit that he had
spent more than $200 in improvement; that no water is on or near
the claim for cooking or.other use,.or can be gotten otherwise than
by catching of occasmnal rains; that his family is dependent on his

" daily labor; that his wife for over five years past has been and is
urnder medlcal care, so that her life would be endangered by removal
to the land, where he would be unable to provide a suitable place for
her dwelling, or to provide subsistence for the family.

The local office re]ected the application because he had never estab- .
Lished residence. You affirmed that action and held that there is no
provision of law authorizing the granting of leaves of absence until
residence is actually established. : ,

Section 8 of act of March 2, 1889 (25 Stat., 854), provides for
granting of leaves of absence “ under such regulations as the Secre-
tary of the Interior may prescribe,” when it i§ shown—
that any settler upon the public domain under existing law is unable, by reason

~of a total or partial destruction or failure of crops, sickness, or other unavoid-
able casualty, to secure a support for himself, herself, or those dependent upon
him or her, upon the lands settled upon.

The words “settler ” and lands “settled upon ” show the intent of
Congress to relieve from residence in'compliance with law only those
who have fixed their actual residence on the land. In Walter E.
Quaife (20 L. D., 340, 341) it was held that the applicant—
must affirmatively and specifically show _that'hé has in good faith establshed

" and maintained actunal residence upon the land and cultivated it from the date

of entry to the filing of the application for leave, as the law requires.'

And in Carpenter ». Forness (21 L. D., 428) it was held that leave
of absence is no protection against contest on ground of abandonment
when actual residence was not established prior to granting of leave
of absence. See also Silva.w. Paugh (17 L. D., 540, and 18 L. D.,
533). ‘ '

Your de(nsmn is affirmed. 1

-

OSA.GE INDIAN LAND—SECTION 2134, REVISED STATUTES—
“FOREIGNER.”

" (. J. STRATTON ET AL:

- The term ‘‘ foreigner ” in section 2134, R..8., forbidding foreignérs to go into the
‘Indian - country without proper authority, is used in its ordinary sense,
-meaning an alien—one who was born out of the United States, has not been
naturalized, and who owes allegiance to some other government.

Acting Secretary Pierce to the .Commissioner of Indian Affairs,
(G.W.W.) December 3, 1907. : (C.J.G)

July 5, 1907, your office tranismitted the papers relating to the appli-
_cations for enrollment with the Osage tribe of Indians of G. J. Strat-
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ton for hlmself and his three children, Theresa, Therma and Gerald
Stratton; of Mrs. Rosa Loveland (nee Stratton) for herself and her
two children, Chlora Loveland and Mrs. Mamie McCrary (nee Love-
land) and her grandchild, Hattie McCrary; of Peter M. Revard,
Mary J. R. Crump and Pauline M. R. Egbert (nee Crump).

 Applications for enrollment as members of the Osage tribe of In-
dians were made to your office by these parties in 1904, and were for-
warded to the Osage agent for investigation. The agent reported
that said applications with accompanying evidence were submitted to
the Osage council, which by unanimous vote rejected the same. He
stated, however, that in the matter of Indian blood these parties were
entitled to enrollment if Jane R. Miller (Raridon) of the Revard
family, and Julia A. Hackleman (Stevens) of the Stratton family,
who are borne on the rolls of the tribe, are so entitled. This was in

December, 1904.
In I\Ialch. 1905, your office reported in separate letters:

The present applicants are children of Louis Revard, probably a one-eighth
hlood Osage, and Augustine Philabre, a white woman, and would therefore
be but one-sixteenth Osage Indian blood and the children of Mary-J. R. Crump
by a white husband would consequently be but one thirty-second Osage blood.
As shown, these applicants were all born in California among the whites and
now live there; they were practically whites, so far as Indian blood is con-
cerned, and have been all their lives exercising the rights of citizens of the
State of California and have never been identified in any way whatever with
the interests of the Osage Nation, nor have they shown that it is their 1ntent1on
to cast their lot with the Osages.

‘While the Osages seem to have recognized some of the Revard famﬂy as
entitled to enrollment, yet it has also objected to other members of seemingly
the same family sharing with them; and after carefully considering all the
evidence presented, the Office is of the opinion that the applicants have not
established by indubitable proof a legal right to the enrollment sought.

In the case of Mrs. Julia Ann Stevens and her son, it is shown that they
returned to the Osage country, though the mother is now living in the Cherokee
Nation. It is also shown that Mrs. Stevens’s sister—Rebecca Jane Vadney,
deceased—who with her children were enrolled with the Osages, rveturned to
the reservation and made their homes upon the same.

Inasmuch as the present applicants have never affiliated with the tribe; are

. to all intents and purposes white persons, members of a white community and
not identified with the interests of the tribe,-and have since their birth prac-
tically been citizens of the United States, the Office would very much hesitate
to recommend their enrollment over the unanimous protest of the Osage tribe.

The views expressed by your office in the premises were approved
by the Department in letters dated March and April, 1905, respec-
tively, and the applications of these parties for enrollment were ac-
cordingly denied. A motion for review was filed, which was also
denied in September, 1906, the prev1ous actlon adverse to sald parties

being adhered to. .
It appears that the papers in these cases were agam sent by your

office to the Osdge agent in December, 1906, He reported under date .
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of June 92, 1907, that immediately upon receipt of said papers he
notified the attorneys for the parties to furnish any additional evi-
dence they might have; that the matter was placed before the Osage
Business Council in January, 1907, which rejected the applications on
the ground that no additional evidence had been furnished showing
said parties to be entitled to enrollment; that further time was asked
for by the attorneys, and granted, in which to file additional argu-
ments and briefs which were submitted to the Principal Chief who
did not wish to take further action in the matter, saying the action
of the council in January, 1907, was final. The agent was of opinion
that no sufficient evidence had been offered to warrant change in de-
partmental action of September, 1906. Your office submitted the
papers here under date of July 5, 1907, with recommendation that the
applications of these people for enrollment be denied, on the ground
that the additional evidence furnished is insufficient to establish their
right to enrollment. Since then the record.has been supplemented
by oral argument. ) ‘

An examination of the record clearly shows that no additional ma-
terial evidence has been furnished in support of the applications of
these parties.. It is not claimed that they ever affiliated with the tribe
or were ever in any way identified with its interests. In fact, it seems
to be admitted that they will remove to the reservation only in the
event of favorable action upon their applications. It is now urged in
* their behalf that under laws and decisions they did not forfeit their
rights with the tribe by living apart therefrom, and that they were
- prevented from affiliating with the tribe and residing on the reserva-
tion under section 2184 of the Revised Statutes, which reads:

Every foreigner who shall go into the Indian country without a passport
from" the Department of the Interior, superintendent, agent, or sub-agent of
Indian affairs, or officer of the United States commanding the nearest military
post on the frontiers, or who shall remain intentionally therein after the expira-
tion of such passport, shall be liable to a penalty of one thousand dollars.
Hvery such passporf shall express the object of such person, the time he is
allowed to remain, and the route he is to travel.

Tt is contended that “ every person not a member of the Osage tribe
of Indians and enrolled as such is a ¢ foreigner ’ under the meaning
of this section, and to get on the reservation and remain there, would
prior to their enrollment subject them to the provisions of this act.”
The claim in this case is that these parties are of Osage blood and as
such entitled to membership in the tribe. The foregoing section was
originally enacted as section 6 of the act of June 30, 1834 (4 Stat.,
730). Tt is held by the Attorney General (18 Op. Atty. Gen., 555),
that the word * foreigner ” used in said section embraces those who
are born out of the United States, who are not naturalized, and who
owe allegiance to any other Government than that of the United -
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States; in other words, an alien. It is pointed out that in the context,
both in the Revised Statutes and in the act of 1834, when others be-
sides foreigners are intended to be embraced, the language “any
person other than an Indian ” is used. _

As to the other contention made, the laws and usages of a tribe have
always been recognized as potent factors in determining membership
therein. Thus in the case of William Banks (26 L. D., 71), referred
to in briefs, it was held that the usage of an Indian tribe may be

-accepted to establish a claim of membership therein, on the part of a
person who under the general rule would be held a citizen of the
United States. The facts of that case as stated in the decision were:

Wﬂham Banks, sr., a white man, was married to an Indian woman, a mem-
ber of the Sac and Fox of Missouri tribe; that the applicant William Banks was
born of this marriage about the year 1849; tkat his parents lived in Missouri
just across the river from the reservation in Kansas, then occupied by this
tribe; that his mother was recognized as a member of the tribe up to the time
of her death, which occurred about 1852; that she visited the.tribe to receive the
annuities due her as such member, and that she took this child with her on
some, if not all, of these visits, and received annuities for him as well as for )
herself; that after her death he was for a time in a school called the Highland
Mission, established for the benefit of these Indians; that during the time he
was there annuities were drawn by those in charge of said school on his ac-
count; that at some time during his childhood, just when not being shown, his
father removed him from the school and after that continued to live among
the whites until about the year 1895 when he went to the reservation for this
tribe in Nebraska to secure allotments for himself and children. It is further
stated in some of these affidavits that it was the custom of these Indians to
consider all children born to any member of the tribe as members and to place
their names upon the rolls for annuity payments without -any action of the
council or chiefs.

It was held in said case that Banks’s tribal relations were com--
pletely severed so far as his own acts could accomplish that end ; that
all tribal property among the Indians is held as communal property;
that under the general rule governing in the matter of community
property one who withdraws from the community or association, there-
by forfeits all his interest in the common property; and that Banks
gave up all right to share in the tribal property unless relieved from
the effect of the general rule by legislation. Reference was then made
to certain acts of Congress and it was held, Banks’s mother being a
member by blood of the tribe and recognized as such at the time of
her death, that he was entitled to the benefits conferred by said acts.
It is shown that the applicants now under consideration were all
born in California, now live there, and have all their lives exercised
the rights of citizenship in that State. It was further held in the
case of Banks, supra, that the case of his children presented a differ-
ent question. “ Their father had severed his tribal relations before
their births and hence they can not clalm to have been born members
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of this tribe. Neither is it claimed that any one of them was ever
considered or recognized as having membership therein.” It was
therefore held that they were not entitled to allotments. The rules
announced in that case are squarely against the contentions made
herein. ' : :

“Upon - consideration of the entire record in this case the Depart-
ment approves the recommendation of your office that the applica-
tions of these people be rejected. - '

MINING CLATM—PATENT PROCEEDINGS—POSTING OF NOTICE AWD
PLAT UPON THE CLAIM.

Tom Moore Consormpatep Mining Co. ET AL. ». NESMITH.

The requirement under kection 2325, Revised Statutes, that an applicant for
mineral patent shall previously “post” a copy of the plat, together with a
notice of his application, “in a conspicuous place on the land”’ involved,
contemplates that both shall be’ prominenﬂy and openly displayed, in such
position that they can, without being removed, be conveniently inspected

-.and read by the public. ’
TLonergan v. Shockley, 33 L. D., 238, overruled in so far as in counflict.

Actiﬁg Secretary Pierce to the Commissioner of the General Land
(G. W. W) Office, December 4, 1907, - (E. B. C)

The Tom.Moore Consolidated Mining Company and S. G. Martin,
president of the company, have appealed from your office decisions of
November 24, 1906, and (on motion for review) of July 5, 1907,
which affirmed the finding and conclusions of the local officers and
held that appellants’ protest against the entry made by John W.
Nesmith, February 24, 1905, for the Pine Bark lode mining claim,
survey No. 17,262, Durango, Colorado, land district, must be dis-
missed because not sustained by the evidence adduced. ,

. May 27, 1905, the appellants filed their verified protest, alleging,
in substance, that the company is the owner and entitled to the pos-
session of the Copper Boy and J. A. P. millsite claims and the Thex
lode mining claim by virtue of prior location and discovery, which
locations cover the larger portion of the Pine Bark claim; that no
discovery of mineral has been made upon the latter claim; that the
improvements thereon are insufficient and were not constructed for
mining purposes; and that the notice was defective in that the plat
and notice were not posted upon the claim in accordance with the
requirements of law. _ o

Upon the protest a hearing was ordered and had, at which the
parties appeared and submitted evidence. Thereupon the local
officers found that the appellants had failed to establish the. allega-
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tions of their protest and recommended that the same be dismissed.
From the affirmance thereof by your office, as ﬁrsL above stated, the
pending appeal is taken.

Appellants contend that your office erred both as to the findings
of facts and the conclusions drawn therefrom. - Numerous specifica-
tions of error are set forth, but it is not deemed necessary to state
them at length. Among other things, appellants challenge the suf-
ﬁeiency of the posting of the plat and notice upon the claim. As it
is a jurisdictional matter and goes to the very foundation of the
patent proceedings, this question will be examined first.

Witnesses on behalf of the appellants, with but one exception,
were not upon the claim during the period of publication and post- |
ing. Their witness who did pass along the road over the claim
Withln that period, going to and from hlS work, states that he saw
no notlce, but that he could and ought to have seen it if posted in
a conspicuous or prominent place upon the premises.

By the evidence of the entryman’s witnesses it is established
that the plat was doubled up, then folded three times, and, together
with the notice of the application, also folded, was inserted in a
white or cream-colored oil-cloth envelope, such as is sometimes used
for that purpose, with one end left open so that the papers could
be readily withdrawn and veplaced, and that the envelope was
fastened up by means of four tacks to a dark-colored board extend-
ing horizontally along and immediately below the ground-sill at the
south end of a bu11d1no 83 feet long, north and south, by 22 feet
wide, by 63 feet in hewht to the eaves. -The board and the eastern
portion of the sill: referred to extended over and across the top of
a cut or trench some 8 or 9 feet in depth, over § feet in width at the
top, and 8 or 4 feet wide at the bottom. This cut is about 28 feet in
length, is in solid rock, and extends from the northern bank of the
Las Animas river (which flows in a southeasterly direction through
the southwestern portion of the Pine Bark claim) northerly about
10 feet to the south end of the building mentioned, at which point
it is boardéd up temporarily, thence onward to the breast thereof
within the building. The envelope containing the plat and notice
was fastened up immediately over the cut or trench at the top of
the tempomry boarding and next below the sill of the building.
The south and west s1des of the building are exposed and have six
windows with tight shutters. In the west side there is also a door.
The other two sides of the structure are close to the earth and rock
of the mountain side, space having been excavated to make room for
placing the building, so that the roof conforms substantially to the
shape of the mountaln in order that snow slides might pass over it.
Parallel to the building along, and about 5 feet from, the west side
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" a public wagon road, some 15 feet in width, passes north and south
and crosses the river, which is about 20 feet wide, upon a bridge.
The ground between the south end of the building and the bridge
is fairly level. The envelope could be seen from the bridge and the
road in vieinity thereof, its position being 1% to 2 feet below the
- level of the line of vision of a person standing upon the bridge.
The envelope was so marked upon the outside as to indicate that it
contained a “ patent notice ” for the Pine Bark claim, also giving
the name of the applicant and the survey number. In order to
inspect the notice and plat-it was necessary for a person to step down
into "the cut, reach up and remove them from the envelope, and
unfold them for examination. ,

The reason given for posting the notice in the above manher was

to protect it from the elements and destructive animals and as well
from mischievous boys or men who in passing might see and destroy
_it.  The envelope was fastened up October 18, 1904, and was ob-
served still in position during November and December following
and as late as January 12, 1905. Application was filed November .
17, 1904. Notice was first published November 25, 1904, and con-
tinued thereafter for the full period of 60 days.

Section 2325 of the Revised Statutes provides, among other things,
that notice shall be concurrently given by three different methods,
the manifest object of which is to afford wide publicity of the appli-
cant’s patent proceedmos in order that possible adverse claimants
may seasonably come in and litigate the validity of their claims, if
they so desire. The statute dlrecte that the copy of the plat and the
notice of the application for a patent shall be posted “in a conspicu-
ous place on the land.”

The term conspicuous is ‘defined in Webster s dictionary as ¢ open
to the view; obvious to the eye; easy to be seen; plainly visible;
manifest; a,ttracting the eye.” One of its synonyms is “ prominent.”

An analogous requirement, but by a State railroad commission,
that each railroad company affected should post in a conspicuous

place, and keep conspicuously posted, in each of its stations a copy
of its schedule of freight and passenger rates and of all rules and

_regulations prescribed by the commission for the government of the
transportation of freight and passengers, ete., has been judicially
construed to mean advertised in poster or placard form (publication
in  pamphlet form held not to satisfy the requirement), so attached
to something in a conspicuous place in the station that they can, in |
the. position in which they are placed or without being removed, be
read conveniently by the public. State ». Pensacola & Atlantlc Rail-

. road Co. (27 Fla., 403; 9 So. Rep., 89). With greater force that
" construction should apply to the notice and plat required by the min-

ing laws to be posted in a conspicuous place on the land involved,
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with knowledge of which all those claiming adversely are to be
charged and through which their rights may be saved or lost. Upon
" the full consideration to which the established facts of this case have
led, the Department is of the opinion that that judicial interpreta-
tion correctly outlines the manner in which the notice and plat are
intended by the mining laws to be displayed—prominently, openly, -
and conveniently to the public. In so far, therefore, as the case of
Lonergan ». Shockley (33 L. D. , 238) holds otherwise it is hereby
expressly overruled.

The Department is therefore clearly of the opinion that the copy of
the plat and notice in this case was not posted in accordance with the
reqmrements of the law. It follows that the attempted notice is
fatally defective, and the entryman’s patent proceeding, being with- .
out sufficient legal basis, falls. The entry must, accordingly, be can-
. celed.

Whilst the character and effect of the testimony submitted suggest

" to the Department serious doubt of the correctness of the decision of

your office upon the question of the sufficiency of the entryman’s
alleged mining improvements, and to some extent as to the question
of the character of the land, yet inasmuch.as the conclusion above
reached effectually disposes of the present patent proceedings it is
deemed inadvisable to pass upon the other issues at this time, but
rather that they be left as subjects of future consideration, if need be,
should patent proceedings be prosecuted anew.

In this connection it may be observed that on behalf of appelhnts,
and since this appeal was taken, a petition has been filed here, in
which it is prayed that a special agent of the land department be
directed to make an investigation in the case, alleging on the part of
the entryman a fraudulent attempt to acquire title. In view of the
result here, however, and so far as the present record discloses, no
action by the Department to that end seems necessary and will there-

fore be withheld.
The decisions of your office are reversed.

PATENT—INDIAN ALLOTMENT—CORRECTION OF CLERICAL ERROR.

Freprrick H. BarnEs.

Where patent in fee to an Indian allottee is not in accorddnce with the record,
but by mistake covers lands not allotted to the patentee, the ldnd depart-
ment has power to recall and cancel the erroneous patent.

Acting ;S’ecretary Pierce to the Commissioner of the General Lcmcl
(G. W. W.) Office, December 7, 1907 . (C. J.G)

The Depértment isin receipt of vour office letter of November 25,
1907, relative to a patent in fee erroneously issued to one F rederlck
H. Barnes, an Otoe and Missouria Indian, Oklahoma.



 DECISIONS RELATING TO THE PUBLIC LANDS, 208

The matter arises upon letter of the Indian Office dated Novem-
‘ber 8, 1907, recommending that the patent in question be canceled
and the records of your office changed ‘LCCOI'diIloly, which was re-
ferred by the Department to your office for action in accordance with
said recommendation. Your office now requests to be advised whethet
said patent can properly be canceled, reference being made to the
case of United States ». Schurz (102 U. S., 378).

It appears that on schedule of additional allotments made to the
‘Otoe and Missouria Indians, approved January 17, 1907, Frederick H.
Barns, an Indian 38 years of age, was allotted the N 1 of SE. £, SE. 1
of\I‘. 1, Sec. 24, and N. § of N. § of NE. ] of NI. 1,89096 T. 22N
R. 2 E., and on schedule made to Otoe and Missouria ch]ldren, ’
approved June 1, 1906, Fredric H. Barnes, an Indian four years of
age, was allotted—allotment No. 430—the SW. %, Sec..13, T. 22 N.,
R. 2 E., upon which trust patents were issued.

- March 7, 1907, the superintendent of Otoe Agency transmitted to
the Indian Office the application of Frederick . Barnes for a patent
in fee to his allotment, and with it a.trust patent theretofore issued.
That office on April 25, 1907, forwarded the application to the De-
partment, with favorable recommendation, which was approved here
and your office was instructed to issue patent in fee to the allottee for

. the land described in the trust patent. Thereupon patent in fee was

issued to Fredric H. Barnes, 38 years of age, for lands described in

the schedule of additional allotments. as above.

It now appears that the superintendent of Otoe Agency in trans-
mitting the application of Frederick H. Barnes for a patent in fee
erroneously inclosed the trust patent issued to the minor Fredric H.

. Barnes, allottee No. 450. 'The result is that the lands covered by the
patent in fee which the Indian Office recommends be canceled, are
not the lands allotted to Frederick H. Barnes on the schedule of
additional allotments made to the Otoe and Missouria Indians. The
Indian Office states that the fee simple patent in question was never
delivered, and that it covers land which belongs to Fredric H. Barnes,
a minor, who has never applied for a patent in fee. '

Under authority of United States ». Schurz, supra, wherein it
-was held that—

title by patent from the United States is title by record, and the delivery of the
instrument to the patentee is not, as in a4 conveyance by a private person,

essentlal to pass the title’—
and case of Spirlock v. Northern Pacific R. R. Co. (22 L. D., 92),
your office concludes:

As patent in fee was issued to a Frederick H. Barnes on allotment No. 450,
for the lands described in such allotment, it is thought that the patentee is
definitely fixed as the Frederick (or Iredric) H. Barnes who is described in
the schedule.of allotments made to the Otoe and Missouria children as being
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a male four years of age. 'This being the case, it would seem that title in fee
had passed to this infant and that it was beyond the power of the Department
to now 'cancel the patent in fee, although the same was issued under an erron-
eous satement of the Indian. agent that the recipient was an adult capable of
managing his own affairs.

The case in 22 L. D., 92, was modified on review (28 L. D., 588).
The case of United States ». Schurz is not deemed controlling upon
the facts of this case. The patent issued in this case was not really
in accordance with the record, and the question involved is purely
one as to the power to correct a mistake which may be regarded as
purely clerical in character and which was shown by the record;
“whereas the principle upon which the decision in the case of United
States ». Schurz rests is that the authority of the Dep%rtment to issue
the patent was predicated upon a decision, judicial in its character.
It was said in the case of Frank Sullivan (14 L. D., 389) :

The power of the land department, with the consent of the parties, to recall
even a delivered defective patent, and to issue one in conformity to law, has fre-
quently been sustained by the supreme court and this Department. Where a
patent has issued which fails to conform to the record upon which the right
to a patent rests, and has not passed out of the control of the Department, it
is not only the right, but the duty of the Commissioner to withhold the delivery
of such patent, and to issue one in conformity with the record. Bell v. Hearne,
19 How., 252; Maguire v. Tyler, 1 Black, 199, 8 Wall., 655; Adam v. Norris, 103
. 8., 594; Wm, H. McLarty, 4 L. D., 498; W. A. Simmons et al., 7 L. D, 283,

sk & Ed : £ Ed #*

When a patent has issued in conformity with the record upon which the 1'ight
to patent is predicated, and has been signed, sealed, and countersigned, and
recorded, as in the case of United States v. Schurz (102 U. 8., 378), the title
to the land has passed, and the patent can not be recalled by the government,
without the consent of the patentee, but where the patentee declines to receive
the patent, it has not passed by delivery, although it may have been sent to
the local officers for delivery, and the power to recall the defective patent, and
to issue one in conformity to law is fully sustained by the authorities above
cited. See also Leroy ». Jemison, 3 Sawyer, 389.

In thé case at bar, the patent has never passed out of the control of the
Department, and the patentee is not demanding its delivery, but, on the con-
trary, insists that the erroneous patent be canceled and a proper patent issued.

It was said in the case of Bell v. Hearne, supra:

Whatever appearance of a title he had, ‘is owing to the mistake in- the
duplicate certificate returned to the General Land Office, and the patent issued
in his name. But this patent was never delivered to him. The question then
arises, had the Commissioner of the General Land Office authority to receive
from John Bell the patent erronecously issued in the name of James Bell, and

- to issue one in the proper name of the purchaser? And the question, in our
opinion, is exceedingly clear. The Commissioner of the General Land Office
exercises a general superintendence over the subordinate officers of his depart-
ment, and is clothed with liberal powers of control, to be exercised for the
purposes of justice, and to pfevent the consequences of inadvertence, irregularity,
mistake, and fraud, in the important and extensive operations of that officer for
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the disposal of the public domain. The power exercised in this case is a power
_ to correct a clerical mistake, the existence of which is shown plainly by the
record, and is a necessary power in the administration of every department.
See also case of David Laughton (18 L. D., 283). - .
You are advised that under the circumstances the fee simple patent
in question can properly be canceled.

MILITARY . BOUNTY . LAND WARRANTS—SURVEYOR-GENERALS’ CER-
TIFICATES. )

Roxr McDoNALD BT AL.

Departmental decision of June 20, 1907, in the case of Lawrence W. 'Simpson, on
review, modified so as to give recognition to all locations of military bounty
land warrants or surveyor-génerals certificates made prior to that decision,
in faith of the ruling of the Department in the cases of Victor H. Provensal,
J. L. Bradferd, and Charles P. Maginnis, or under the saving paragraph

~ in the decision in the Simpson case on appeal, where the lands located were
not at the time of the location reserved or appropriated to any 1)ai'ticu1ax

" purpose and with respect to which no question as to the right under the
location is raised except that the lands are without the State of Missouri.

Secretary Garfield to the Commissioner of the General Land Office,
(G.W. W) . December 81, 1907. (F. W.C.)

The Department has considered the appeal by Roy-McDonald
from your office decision of August 15, 1907, holding for cancella-
tion his location made October 17,1904, of the S.'} of NE. } and
NE. { of SE. 4, Sec. 22, T. 2 8., R. 21 W., Camden land district,
Arkansas. ' '
~ Said location was made with a military bounty land warrant orig-
inally issued to one Daniel Wimmer, which came into appellant’s
 possession through a chain of assignments. The location, when made,
was accepted by the local officers who signed the usual certificate
November 17, 1904, and the papers were regularly transmitted to
your office for examination with a view to the issue of patent thereon.

Your office decision gave no consideration to the locator’s title to
the warrant or any other features of the case further than to apply
the ruling of this Department in the case of Lawrence W. Simpson
(35 L. D., 399), as modified on review June 20, 1907 (ib., 609).

The appeal does not question the soundness of the decision in the
Simpson case but urges that as the location was made in good faith,
relying upon long established rules and clear adjudications of the
Department, the rights initiated thereunder should in equity and
justice be protected notwithstanding the change of ruling in’ the
Simpson case. .



206 DECISIONS. RELATING TO THE PUBLIC LANDS.

The decisions of the Department relied upon as authonzmg this
locatlon are as follows:

* In the case of Vietor H. Proveénsal it was held June 5, 1901 (30
L. D., 616), that the special provisions of the act of June 2, 1858 (11
Stat., 294), providing- for the location of surveyor-general’s scrip
are in nowise affected by the general provisions of the act of March
2, 1889 (25 Stat., 854), restricting the sale of public lands at private
entry to the State of Missouri; and in the case of Charles P. Magin-
nis (31 L. D., 222), it was held that the owners of the bounty land -
warrants issued under the act of March 3, 1855 (10 Stat., 701}, pro-
viding for the location of such warrants, have the same rights with
reference to the location thereof as they would have had if the act of
March 2, 1889, supra, restricting the sale of public lands at private
entry to the State of Missouri, had not been passed.

It is clear that under these decisions, particularly that last referred.
to, the location in question was properly allowed if the party making
the location was rightfully possessed of the warrant used in the loca-
tion of said land. The departmental decisions referred to were from
their date followed and many titles given thereunder. In the case of
Lawrence W. Simpson, however, decided by the Department January
31, 1907, the Department refused longer to follow said decisions,
holdmo that military -bounty land warrants and certificates issued
under the act of June 2, 1858, may be located only upon lands subject
to private cash entry at the date of location, which, as a consequence,
restricts their location to lands in the State of Missouri. This de-
cision, however, recognized that property rights might have been ac-
quired upon the faith of the previous departmental constructions
and for that reason held, in order to protect such previously acquired

rights—

As property 110hts may have been acquired in the pmehase of such warrants
and certificates upon the faith of these decisions, all locations or applications to
locate such warrants and certificates heretofore made, or locations of such war-
rants or certificates hereafter made by innocent purchasers who acquired their
title after. the date of those decisions, will be allowed to proceed in accordance
_therewith, but all certificates hereafter issued under the act of June 2, 1858, and
all bounty land warrants’assigned after the date hereof, will be confined in
the location thereof to lands subject to location at the date of the location.

Upon review of said decision, June 20, 1907, it was modified by
eliminating the paragraph above quoted, on the ground that the De-
partment was without power to grant the protection contemplated by
said paragraph. It was because of this modification of June 20, that
your office decision appealed from held for cancellation the Iocatlon
here in question.

I will not at this time consider the effect of the act of March 2,
1889, upon the right to locate military bounty land warrants or celtlﬁ-
cates issued under the act of June 2, 1858, further than to say that
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the Department is not disposed to depart from the ruling of the
Simpson case as decided January 81, 1907.

The patents heretofore issued under the decisions in the Provensal
and Maginnis cases can not be attacked collaterally in so far as the
lands located had not been reserved or otherwise disposed of prior to
location. In the case of Noble ». Union River Logging Railroad
Company (147 U. 8., 165, 174), in describing the class of patents
which might be attacked collaterally, it was said:

This distinction has been taken in a large number of cases in this court, in
which the validity of land patents has been attacked collaterally, and it has
always been lield that the existence of lands subject to be patented was the
only necessary prerequisite to a valid patent. In the one class of cases, it is
held that if the land attempted to be patented had been reserved, or was at
the time no part of the public domain, the Land Department had no jurisdiction -
over it and no power or authority to dispose of it. In such cases its action in
certifying the lands under a railroad grant, or in issuing a patent, is not merely
irregular, but absolutely void, and may be shown to be so in any collateral pro-
ceeding. Polk’s Lessee v. Wendall, 9 Cranch, 87; Patterson v. Winn, 11 Wheat.,
380; Jackson w». Lawton, 10 Johns., 23; Minter ». Crommelin, 18 How., 87;
Reichart . Felps, 6 Wall,, 160; Kansas Pacific Railway Co. p. Dunmeyer, 113
U. 8, 629; United. States v. Soutpern Paciﬁc Railroad, 146 U. 8., 570. -

Upon the other hand, if the patent be for lands which the Land Department -
had authority to convey, but it was imposed upon, or was induced by false rep-

- resentafions to issue a patent, the finding of the department upon such facts
can not be collaterally impeached, and the patent can only be avoided by pro-
ceedings taken for that purpose.

On the other hand, the institution of suits by the United States to.
set aside the numerous patents already issued under the decisions in
the Provensal and Maginnis cases, would be of doubtful propriety,
even if a favorable termination could be hoped for. - Such suits have
not been suggested. This being so, upon what reasonable ground
can all possible protection be denied those similarly situated—that is,
those who had perfected location under the previous decision prior to
the change in construction of the statutes, but whose claims by mere
chance had not been reached for patent at the date of the Simpson
decision? The equities of the two classes are surely equal, and
patents, if given now, would be equally secure, from collateral attack
at least, as those heretofore issued under the faith of those decisions.

Concerning the power and duty of the Department upon such a
condition, it is but necessary to refer to the language of the Supreme
Court of the United States in the case of Williams ». United States
(188 T. 8., 514, 524), quoted with approval in case of Knight ».
United States Land Association (142 U. 8., 161, 181), wherein it was
said: : _ '

It is obvious, it is common knowledlge, that in the administration of such
large and varied interests as are intrusted to the Land Department,, matters
“not forgseen, equities not anticipated, and which are, _therefbre, not provided
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for by express statute, may sometimes arise, and, therefore, that the Secretdry
of the Interior is given that superintending and supervisory power which will
"enable him, in the face of these unexpected contingencies, to do justice. See
also Lee ». Johnson (116 U. 8., 48)—

and the general principles announced in the case of United States v.
Alabama Great Southern Railroad Co (142 U. S,, 615, 621), wherein

it was said:

We think the contemporaneous construction thus given by the executivé de-
partment of the government, and continued for nine yezii's through six different
administrations of that department—a construction which, though inconsistent
with the literalism of the act, certainly consorts with the équities of the case—
should be considered as decisive in this suit. It is -a settled doctrine of thig
‘court that, in case of ambiguity, the judicial department will lean in favor of a
construction given to a statute by the department charged with the execution of
such statute, and, if such construction be acted upon for a number of years, will
look with disfavor upon any sudden change, whereby parties who have con-
tracted with the government upon the faith of such construction may bhe pre-
judiced. Tt is especially objectionable that a construction of a statute favor-
able to the individual citizen should be changed in such manner as to become
retroactive, and to require from him the repaymen‘é of moneys to which he.
had supposed himself entitled, and upon the e\pectatlon of which he had made
his contracts with the gov ernment—

and United States ». McDaniel (7 Pet 1, 18-14), wherein it was
said:

It will not be contended that one secretary has not the same power as
another to give a construction to an act which relates to the business of the
department. And no case could better illustrate the propriety and justice of
this rule, than the one now under consideration. The defendant having acted
as agent for navy disbursements, for a great number of years, under different -
secretaries, and having uniformly received one- per cent, on the sums paid,
as his compensation, he continues to discharge the duties, and reqéive the com-
pensation, until a new head of the department gives a different construction of
the act of 1804, by which these duties are transferred to the commandant of
the navy yard. By this new construction, whether right or wrong, no injus-
tice is done to the defendant, provided he shall be paid for services rendered
under the former construction of the same act. But such compensation has
been refused him. ‘

It is insisted that as there was no law which authorized the appointment of
the defendant, his services can constitute no legal claim for compensation,
though it might authorize the equitable interposition of the legislature. That
usage, without law or against law, can never lay the foundation of a legal
claim, and none other can be set off against a demand by the government.
A practical knowledge of the action of any one of the great departments of
" the government, must convince every person, that the head of a department, in
the distribution of its duties and responsibilities, is often compelled to exer-
cise his discretion. He is limited in the exercise of his powers by the law; but
it does not follow that he must show statutory provision for everything he does.
No government could be administered on such principles. To attempt to regu-
- late, by law, the minute movements of every part of the complicated machinery
of government, would evince a most unpardonable ignorgnce on the subject.
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. Whllst the gleat outlines of its movements may be ma1ked out, and limitations
imposed on the exercise of its powers, there are numberless thlngs which must
be done, that can neither be anticipated nor defined, and which are essential
to the proper action of the government. Hence, of necessity, usages have been
established in every department of the government, which have become a kind
of common law, and regulate the rights and duties of those who act within
their respective limits.” And no change of such usages can have a retro-
spective effect, but must be limited to the future. Usage cannot alter the law,
but it is evidence of the construction given to it; and must be considered hind-
ing on past transactions

In the two cases last quoted from, claims had been made for com-
pensation on account of services 1endered under an existing depart-
mental construction of acts of Congress, payment of which was re-
sisted on account of a change in the construction of the same acts
by the respective departments. In the former case the court adopted
the original departmental construction, while in the latter case the
changed construction was approved, but in each instance the claim
was allowed. The decisions-. clearly show that sudden changes in-
the construction of statutes, by those charged with their enforcement,
are looked upon with disfavor, especially where a construction favor-
able to the individual has been acted upon and the change is made
in such manner as to become retroactive.

In the light of the decisions above quoted, I am fully impressed
that my plain duty under the circumstances presented requires that
recognition be given to all locations completed under the faith of,
and in the light of, the holding of this Department, where the lands

- located had not been at the time of said locations reserved or appro-

priated to any particular purpose, and in which no question as to the

right under the location is raised, exeept that the land located is
without the limits of the State of Missouri.- There should be in-
cluded within this protection those who, prior to the decision of

June 20, 1907, entered or located lands under. the paragraph in the

original Slmpson decision, hereinbefore quoted;, and you will give

such orders or directions as will carry into effect the conclusions -
herein reached. ‘
The departmental decision of June 20, 1907, in the Simpson case

" is modified accordingly, and such modification makes it necessary to

reverse the decision of your office holding for cancellation the loca-

tion of McDonald, here in question, and the record is hereby re- -
manded to your office for further consideration in the light of the
holding herein made. -

10766—voL 36—0TM——I14
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WHITE EARTH INDIAN RESERVATION—ALLOTMENTS—PATENTS.
IxsrrUCTIONS.

The provision in the act of April 28, 1904 (known as the Steenerson Act),
that allotments and patents to Indians on the White Earth reservation
shall be in the manner and have the same effect as provided in the general
allotment act of February 8, 1887, are in no wise affected Dby the pro-
visions of the act of May 8, 1906 (known as the Burke Act), and patents
issued to such Indians should be in the form prescribed by the general
allotment act.

Actz’ﬁgﬁ’ecretary Pierce to the Commissioner of Indian Afairs,
(G. W. W) , December 26, 1907. . (C.J.G.)

The Department has received your office letter of November 29,
1907, relative to the form of trust patents issued to Chippewa In-
dians on White Earth Reservation in Minnesota.

The act of April 28, 1904 (38 Stat., 539), known as the  Steener-
son Act,” contains authority for making allotments to these Indians,
and it is provided therein that—

said allotments shall be, and the patents issued therefor, in the manner and
having the same effect as provided in the general allotment act, “An act to
amend and further extend the benefits of the act approved February eighth,
eighteen hundred and eighty-seven, entitled ‘An act to provide for the allotment
of land in severalty to Indians on the various reservations and extend the
protection of the commissioners [sic] of the United States over the lidians,
and for other purposes,” approved February twenty-eighth, eighteen hundred
and ninety-one.” . : .

The manner of issuing patents as above referred to and the effect

»

thereof are provided for in section 5 of the general allotment act of
1887 (24 Stat., 388), as follows: ' ’

That upon the approval of the allotments provided for in-this act by the
Secretary of the Interior, he shall cause patents to issue therefor in. the name
of the allottees, which patents shall be of t'he'_ legal effect, and declare that
the United States does and will hold the land thus allotted, for the period of
twenty-five years, in trust for the sole use and benefit of the Indian to whom
such allotment shall have been made, or, in case of his decease, of his heirs
according to the laws of the State or Territory where such land is located,
and that at the expiration of said period the United States will convey the
same by patent to said Indian, or his heirs as aforesaid, in fee, discharged of
said trust and free of all charge or incumbrance whatsoever: Provided, That
the President of the United States may in any case in his discretion extend
the period. And if any conveyance shall be made of the lands set apart and
allotted as herein provided, or any contract made touching the same, before .
the expiration of the time above mentioned, such conv'eyance or contract shall
be absolutely null and void: Provided, That the law of descent and partition
in force in the State or Territory where such lands are situate shall apply
thereto after patents therefor have been executed and delivered, except as

herein otherwise provided.
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Section 6 of said act provided:

That upon the completion of said allotments and the patenting of the lands
to said allottees, each and every member of the respective bands or tribes of -
Indians to whom allotments have been made shall have the benefit of and be
subject to the laws, both civil and criminal, of the State or Territory in which
they may reside; and no Territory shall pass or enforce any law denying any
such Indian within its jurisdiction the equal protection of the law. And every
Indian born within the territorial limits of the United States to whom allot-
ments shall have been made, under the provisions of this act, or under any law
or treaty, and every Indian born within the territorial limits of the United
States who has voluntarily taken up, within said limits, his residence separate
and apart from any tribe of Indians therein, and has adopted the habits of
civilized life, is hereby declared to be a citizen of the United  States, and is
entitled to all the rights, privileges, and immunities of such citizens, whether
said Indian has been or not, by birth or otherwise, 2 member of any tribe-of
Indians within the territorial limits of the United States without in any manner
impairing or otherwise affecting the right of any such Indian to tribal or other
property.

The act of 1887 was amended by the act of February 28, 1891 (26
Stat., 794), but it -was specifically declared therein that patents should
be issued in the manner and with the restrictions provided in said act
of 1887.

Section 6 of the act of 1887 was amended by the act of May 8, 1906
(34 Stat., 182), known as the “ Burke Act,” the changes made bemg

in these added words: : : - -

That at the expiration of the trust period and when the lands have been con-
veyed to the Indians by patent in fee, as provided in section five of this act,
then each and every allottee shall have the benefit of and be subject to the laws,
both civil and criminal, of the State or Territory in which they may reside;
and no Territory shall pass or enforce any law denying any such Indian within
its jurisdiction the equal protection of the law = % = #* #* Propided, That
the Secretary of the Interior may, in his discretion, and he is hereby authorized,
whenever he shall be satisfied that any Indian allottee is competent and capable
of managing his or her affairs at any time to cause to be issued to such allottee
a patent in fee simple, and thereafter all restrictions as to sale, incumbrance, or
taxation of said land shall be removed and said land shall not.be liable to the
satisfaction of any debt contracted prior to the issuing of such patent: Provided
further, That until the issnance of fee-simple patents all allottees to whom trust
patents shall hereafter be issued shall be subject to the exclusive jurisdiction of
the United States. .

The act further provided:

That heredfter when an allotment of land is made to any - Indian, and any
such Indian dies before the expiration of the trust period, said allotment shall
be.canceled and the land shall revert to the United States, and the Secretary
of the Interior shall ascertain the legal heirs of such Indian, and shall cause
{0 be issued to said heirs and in their names, a patent in fee simple for said
land, or he may cause the land to be sold as provided by law and issue a patent
therefor to. the purchaser or purchasers, and pay the net proceeds to the heirs,
or their legal representatives, of such deceased Indian. The action of the
Secretary of the Interior in determining the legal heirs of any deceased Indian,
as provided herein, shall in all respects be conclusive and final,
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The Indian approprlatlon act of June 21, 1906 (84 Stat., 325, 353),
contains this provision:

That all restrictions as to sale, incumbrance, or taxation for allotments within
the White Earth Reservation in the State of Minnesota, now or hereafter held
by adult mixed-blood Indians, ave liereby removed, and the trust deeds hereto-
fore or hereafter executed by the Department for such allotments are hereby
declared to pass the title in fee simple, or such mixed bloods upon application
shall be entitled to receive a patent in fee simple for such allotments; and as
to full bloods, said restrictions shall be removed when the Secretary of the
Inteuor is satisfied that said adult full-blood Indians are competent to handle
thejir own affairs, and in such case the Secretary of the Interior shall issue to
such Indian allottee a patent in fee simple upon application.

The patents in question, drawn in conformity with the provisions
of the act of May 8, 1906, supra, contain this clause:

the land above described, and hereby declares that it does and will hold the
land thus allotted (subject to all statutory provisions and restrictions) for the
period of twenty-five years, in trust for the sole use and benefit of the said
Indian, and that at the expiration of said period the United States will convey
the same by patent to said Indian, in fee, discharged of said trust and free of
all eharge or incumbrance whatsoever; if the said Indian does not die before
the expiration of the trust period; but in the event said Indian does die before
the expiration of that period this patent and the allotment upon which it is
based shall be canceled, and the said land shall revert to the United States
and be thereafter. disposed of in the manner prescribed by law: Provided,
That the President of the United States may, in his" discretion, extend said
period.

Your office wishes to be advised * whether the allotments under
the ¢ Steenerson Act’ are sub]ect to the prov131ons of the ¢ Burke
A_Ct »n

The act of April 28, 1904, was a special act providing for allot-
ments to Indians on White Earth Reservation, upon which patents
were to be issued in the manner prescribed by the general allotment
act of 1887, which provided for a declaration in said patents—

that the United States does and will hold the land thus allotted, for the period
of twenty-five years, in trust for the sole use and benefit of the Indian to
whom such allotment shall have been made, or, in case of his decease,. of his
heirs according to the laws of the State or Territory where such land is
located.

The amendatory act of May 8, 1906, which is a general act, pro-
- vided—
that hereafter when an allotment of land is made to any Indian, and any
such Indian dies before the expiration of the trust period, said allotment shall
be canceled and the land shall revert to the United States, and the Secretary
of the Interior shall ascertain the legal heirs of such Indian, and shall cause
to be issned to said heirs and in their names, a patent in fee simple for said
Iand, or he may cause the land to be sold as provided by law and issue a patent
therefor to the purchaser of purchasers, and pay the net proceeds to the heirs,
or their legal representatives, of such deceased Indian.
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As this legislation prescribes a different mode of disposal of the
land in case of the death of the allottee prior to the expiration of
the trust period, it amounts to a repeal in that respect of the act of
1887. The question then arises whether the act of May 8, 1906, also
repealed the portion of the act of 1887 incorporated by reference in
the act of April 28, 1904. The form of the patents in question was
drawn on the theory that the provisions of the “ Burke Act ” applied

“to allotments under the ¢ Steenerson Act.” Tt is said in Sutherland
Statutory Construction, Vol. I, 2d Ed., 493:

A statute which refers to and adopts the provisions of another statute is not
repedled by the subsequent repeal of the original statute adopted, but the pro-
visions adopted continue in force so far as the new statute is concerned, the
same as before the repeal.

And in Endlich on the Interpretation of Statutes, 695, it is said:

‘Where the provisions of a statute are incorporated, by reference, in another;
where one statute refers to another for the powers given or rules of procedure
prescribed by the former, the statute or provision referred to or incorporated
becomes a part of the referring or incorporating statute; and if the earlier
statute is afterwards repealed, the provisions so incorporated, the powers given,
or rules of procedure prescribed by the incorporated statute, obviously con-
tinue in.force so far as they form part of the second enactment.

See also 26 Am. and Eng. Ency. of Law, 714, and cases of Kendall

. ». United States (12 Pei., 524, 624) and Postal Telegraph Cable Co.
». Southern Ry. Co. (89 Fed. Rep., 190, 194).
" Under the foregoing rules of construction it would be improper to
draw the form of patents to cover allotments made under the Steen-
erson act with reference to the provisions of the Burke act which did
not affect the former act. TFor these reasons the form of patent pro-
vided by the general allotment act of 1887 is the proper one to be
issued to Indians on the White Earth Reservation.
: With respect to the act of June 21, 1906, supra, and the act .of
- March 1, 1907 (34 Stat., 1015, 1034), which re-enacts verbatim the
provisions in question of the act of June 21, 1906, except for the
substitution of the word “ herstofore ” for the word “now ” in the
third line thereof, these acts operate to pass fee simple title to adult
mixed-blood Indians on White Farth Reservation to whom trust
patents or deeds were theretofore or might thereafter be issued, and
as to adult. full-blood Indians they authorize the Secretary of the
Interior to issue patents in fee simple to them upon being satisfied
that they are competent to handle their own affairs; but said acts
do not afféct in any manner the constructlon placed herein on the
Steenerson and Burke acts.
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MILITARY BOUNTY LAND WARRANT—ASSIGNMENT—CERTIFIGATION.

- Roy McDoxNarp.

The land department having certified to the validity of an assignment in blank
of a military bounty land warrant, that question should not be reopened
after the warrant has been located by a subsequent assignee and after the
land bas been purchased upon the certificate issued upbu that location; but
where there is no evidence of assignment by the warrantee or his heirs
and the warrant is claimed under decree of a court which assumed juris-
diction to adjudicate the ownership thereof in a proceeding wherein the
warrantee or his heirs were not personally served, the assignee and locator
of the warrant may be required to show that he purchased upon the faith
of the certificate of the land department, and to that end he may be
required to show how and from whom he purchased the warrant and
whether he obtained it in good faith for a valuable consideration under
‘and by virtue of the blank assignment, and that he is the owner thereof.

Acting Secretary Piérce to the Commissioner of the General Land
(. W. W) - Office, December 27, 1907. : (E. F. B)

By letter of August 30, 1907, you transmit the appeal of Roy Me-
Donald from the decision of your office of June 5, 1907, requiring him
to file affidavits showing from whom and in what manner he obtained
military bonnty land warrant No. 18,266, for one hundred and sixty
acres, issued March 15, 1856, to John Smith, seaman, United States
navy, and notifying him that upon failure to furnish such proof the
location of the W. 1 NW. 1, Sec. 4, and E. { NE. %, Sec. 5, T. 4 S,,
R. 24 W., Arkansas, made with said warrant, will be canceled.

No assignment of this warrant appears to have been made by the
warrantee or his heirs, but at a term of the Chancery Court held in
and for Pulaski County, Arkansas, the first Monday in October, 1904,
a decree was obtained upon a complaint of one T. B. Helm against
C. K. O’Neal and N. C. McMillan, unknown heirs of George O’Neal,
deceased, and the nnknown heirs of John Smith, deceased, service of
which was made by publication only, a decree was rendered finding
that said warrant was sold and transferred by John Smith to George
O’'Neal by manual delivery, and from O’Neal to other intermediate
transferees by the same manner of transfer, by which it became the
property of N. C. McMillan, who, on March 28, 1904, transferred the
same by writing to Edwin N. Spalding, who, on July 19, 1904, by
assignment in writing, transferred the warrant to T. E. Helm who
procured said decree.

These warrants are assignable only under the legislative authority -
contained in section 2414, Revised Statutes, which decla.res that they
may be “assignable by deed or instrument in writing, made and
executed according to such form and pursuant to such reoulatlons as
may be prescrlbed bV the Commlssmner of the General L‘lnd Office.”
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Your office is not precluded by the decree of court obtuned by
Helm from inquiry into and passing upon the validity of such assign-
ment, and you may require proof as to how and when, and upon what
consideration, the warrant passed from the warrantee or his heirs.
Homer Guerry (35 1. D., 310).

It appears, however, that the warrant was submitted to your office
for examination by Harvey Spalding & Sons, with an assignment
executed by T. B. Helm in blank, and on October 20, 1904, they were
advised that when the name of an assignee shall have been written in
the assignment, it will be sufficient in form, and the right of the
assignee to use or assign the warrant, will be respected by your office.
_ In the case of Herbert D. Stitt, decided by the Department April
30, 1907, (not reported), it was said that it was the province of your
office to determine whether the assignments are sufficient, independ-
ently of the adjudication of the courts, but having exercised your
judgment upon that question, certifying to the validity of the assign-
ment, that question should not be.reopened after it has been located
by a subsequent assignee, and after the land has been purchased
upon the certificate issued upon that location, but your office' may
require such assignee and locator to show that he purchased upon
the faith of your -certificate and to that end you may require the
locator to show how and from whom he purchased said warrant, and
whether he obtained it in good faith for a valuable consideration
under and by virtue of said blank assignment, and that he is the’
‘owner thereof. Frederick W. McReynolds (85 L. D., 429); Jake
Salmen (35 L. D., 453).

Such showing should alwavq be requlred in cases like this when
there is no exrldence of written assignment of the warrantee or hig
heirs. _ '

“Your decision is affirmed.

LANDS CLASSIFIED AS COAL—PRACTICE-BURDEN OF PROOF.

InsTRUCTIONS.

DepARTMENT OF THE INTERIOR,
GexeraL Laxp Orrice,
Washington, D. C., December 27, 1907.
COhiefs of Field Division and Registers -and Receivers.

GexTrEMEN : Lands classified as coal are, from the date of such
classification, préima facie mineral in character. Where final certifi-
cate or its equivalent has not issued prior to date of such classifica-
tion, a non-mineral claimant, applicant, entryman or selector has the

“burden of proof in a hearing under circular of November 25, 1907,
on a charge that the lands are mineral. In such case it will be
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sufficient in the first instance for the special agent to introduce the
classification. e will also offer such other evidence as he may have.

Where final certificate or its equivalent issued prior to the date of
classification, the burden is on the government to prove that the
lands were known to be mineral prior to issuance of such final certi- -
ficate or equivalent. -

In view of the foregoing, it will ordinarily not be necessary to ex-
pend money in sinking holes or otherwise prospecting to expose the
coal deposits in such coal lands as do not have the veins exposed. In
such cases the conelusion must laroely depend upon the geological
formation of the lands in question and upon the discoveries on and |
geological formation of nearby land. You will, therefore, in the ex-
amination of such lands and in the collection of evidence for use at
hearings, give careful attention to the geological formation of the
tract examined and that of surrounding Iands and of discoveries
and developments of coal in their 1mmedlate vicinity. In this con-
nection, your attention is directed to departmental instructions, 84
L. D., 194.

In special cases where the burden is on the government, and the
special agent has reason to believe it is actually necessary to expose
the coal, and that the coal is near the surface, requisition for funds
- for sinking holes or otherwise prospecting may be submitted. The
appropriation for the protection of public lands and timber is such,
however, as to preclude such expense except in e\ceptlonal cases.

Respe(*tfully,
R. A. Bavruivneer, (ommissioner.

Approved :

Frank Pierce, Aeting Secretary.

ISOLATED TRACTS—SEC. 2455, R. S., AS AMENDED BY ACT OF JUNE 27,
1906,

CIRCULAR.

Drparryext oF TaHE INTERIOR,
GeNeraL Lanp Orricr,
_ Washington, D. 0., December 27, 1907.
Registers and Receivers, ' ‘
United States Land Offices.

Sirs: The sale of isolated tracts of pubhc lands (outside of the
area in the State of Nebraska described in the act of March 2, 1907,
34 Stats., 1224), is authorized by the provisions of the act of June
27, 1906 (34 Stats., 517), amending section 2455 of the Revised
Shtutes
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1. Applications to have isolated tracts ordered into market must
be filed with the register and receiver of the local land office in the
district wherein the lands are situated.

2. Applicants must show by their affidavits, corroborated by at
least two witnesses, that the land contains no salines, coal, or other
minerals; the amount, kind, and value of timber or stone thereon,
if any; whether the land is oc¢cupiéd, and if so the nature of the
occupancy ; for what purpose the land is chiefly valuable; why it is
desired that same be sold; that applicant desires to purchase the
land for his own individual use and actual occupation and not for
speculative purposes, and that he has not heretofore purchased,
under section 2455, Revised Statutes, or the amendments thereto,
isolated tracts, the area of which, when added to the area now
applied for, will exceed approximately 160 acres. If applicant has
heretofore purchased lands under the provisions of the acts relating
to isolated tracts, same must be described in the application by
subdivision, section, township, and range.

3. The affidavits of applicants to have isolated tracts ordered into
market, and of their corroborating witnesses, may be executed before
any officer having a seal and authorized to administer oaths in the-
countyor land chstrlct ll'lWthh the tracts described in the applications
B} are situated.

. The ofﬁcer before whom such affidavits are executed will cause
eaeh applicant and his witnesses to fully answer the questions con-
tained upon the accompanying form and, after the answers to the
questions therein contained have been reduced to Writing, to sign and
swear to same before him.

5. No sale will be aunthorized upon the apphcatlon of a person who
has purchased under section 2455, Revised Statutes, or the amend-
_ments thereto; any lands, the area of which, when added to the area
applied for, shall exceed approximately 160 acres.

6. No sale will be authorized for more than approximately 160
acres embraced in one application.

7. The local officers will upon receipt of applications note same in
pencil upon the tract books of their office and immediately thereafter »
forward the same to the General Land Office reporting the status of
the land as shown by their records and the existence of any objection
to the offering of the lands for sale.

8. An application for sale under these instructions will not segregate
the lands from entry or other disposal, but such lands may be entered
at any time prior to the time of receipt in the local land office of the
letter authorizing such sale. Upon receipt of such letter the local
officers will note thereon the time when it was received, and at once
-examine the records to see whether the lands or any part thereof have
been entered. They will note on the tract book opposite such lands as
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are found to be clear that sale has been authorized, giving date of the
Tetter. Such lands will then be considered segregated for the purpose
of the sale. If the examination of the records shows that all of the
lands applied for have been entered, the local officers will not promul-
gate the letter authorizing the sale, but will report the facts to this
office, whereupon the letter authorizing the sale will be revoked.

The local officers will notify the applicant of the allowance of his
application as to the lands found to be clear, describing the tracts
which may be sold, and also reporting to this office such tracts
embraced in the application as have been entered (if any) prior
thereto, whereupon the letter authorizing the sale will be revoked as
to the tracts so entered. The applicant will be allowed thirty days
from notice of the allowance of his application, in whole or in part,
within which to deposit with the receiver an amount of money suffi-
cient to cover the cost of publication of notice, which sum will be re-
turned to him, provided he is a bidder at the sale but the lands are
disposed of to another.

9. When lands are ordered to be offered at public sale the register
and receiver will cause a notice to be published once a week for five
consecutive weeks (or thirty consecutive days if a daily paper)
immediately preceding day of sale, in a newspaper to be designated
by the register, as published nearest to the land described in the appli-
cation, using the form hereinafter given. The register and receiver
will cause a similar notice to be posted in the local land office, such
, notice to remain posted during the entire period of publication. The
register will require the publisher of the newspaper to file in the local
office prior to the date fixed for sale evidence that publication has been
had for the required period, which evidence may consist of the affidavit
of the publisher accompanied by a copy of the notice published.

10. At the time and place fixed for sale the register or receiver
will read the notice of sale, offer each body of land included in the
notice separately, and allow all qualified persons present an oppor-
tunity to bid. After all bids have been offered the local officers will
declare the sale closed and announce the name of the highest bidder,
who will be declared the purchaser and who must immediately
deposit the amount bid by him, and, if the highest bidder or bidders
be other than the applicant for offering, an amount. suflicient to
cover the cost of publication of notice; with the receiver, and within
ten days thereafter furnish evidence of citizenship, nonmineral and
nonsaline affidavit, Form 4-062, or nonsaline affidavit, Form 4-062a,
as the case may require. Upon receipt of the proof, and payment
having been made for the lands, the local officers will issue the
proper final papers. They will also, in the event of the sale of the
lands to other than the applicant for the offering (the latter being a
bidder for the lands), refund to applicant the amount originally
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-deposited by him to cover the cost of publication of notice. Should

different tracts included in one notice be sold to several bidders

- other than the applicant, the cost of publication must be apportioned

among them and collected for return to the applicant, as above indi-
cated. If the applicant is the successful bidder for one or more of
the tracts offered, the remalining tracts being disposed of to othér
bidders, the proportionate cost of publication only shall be collected
from the successful bidders other than the apphcant for refund to.
the latter.

11. No lands will be sold at less than the price fixed' by law, nor
at less than $1.25 per acre. Should any of the lands offered be not
sold, the same will not be. regarded as subject to private entry unless
1ocated in the State of Missouri (act of March-2, 1889, 25 Stats., 854),
but may again be offered for sale in the manner herem pr0v1ded.

12. After each offering where the lands offered are mof sold, the
local officers will report by letter to the General Land Office.  No
report by letter will be made when the offerlng results in a sale, but
the local officers will issue cash papers as in ordinary cash entries,
noting thereon the date of the letter authorizing the offering, and
report the same in their current monthly returns. With the papers
must also be forwarded the affidavit of publisher showing due pub—
lication, and the register’s certificate of postmg

Very respectfully, :
R. A. BarviNaer, Commissioner.
Approved: ‘
Franx Percr, Acting Secretary.

(Form 4-008B.)

— API’LIC‘:ATION FOR SALE OF ISOLATED OR DISCONNECTED TRACTS.

DEPARTMENT OF THE INTFRIOR
UNitep STATES LAND . OI‘I‘ICE,

fIfo the Conunissioner of the General Land Office:

The undersigned, whose post-office addvess is _..__________________________
__________ , respectfully requests that the _._.__________ _ i —
of Section .. , Township . _______ , Range __________ , be ordered into
market and sold under the act of June 27, 1906 (34 Stats., 517), at public
auction, all the surrounding lands having been- entered or otherwise disposed
of. Applicant states that this land contains no salines, coal, or other minerals,

and no stone except - ; that
’ : (State amount and character.)

there is no timber thereon except _____.._ trees of the _____.______._ specieg,
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~

ranging from ._.____ inclies to -_____. feet in diameter, and aggregating about
N, feet stumpage measure, of the estimated value of $______.___ ; that
the land is not occupied except by ______________________ of e ___

post-office, who occupies and uses it for the purpose of _____________
________________ , but does not claim the right of occupancy under any of the
public land laws; that the land is chiefly valuable for _________  ____________
________ , and that applicant desires to purchase same for his own individual
use and actual occupation for the purpose. of ___________ ..
______________ , and not for speculative purposes; that he has not heretofore
purchased public lands sold as isolated tracts, the area of which when added
to the area herein applied for will exceed approximately 160 acres. 'The lands-
heretofore purchased by him under sald act are described as follows:_________

If this request is granted, applicant agrees to deposit in advance a sum
sufficient to defray cost of publication of notice. -

(Applicant will answer fully the following questions:)

Question 1. Are you the owner of land adjoining the tracts above described?
If so, describe the land by section, township, and range.

Answer

Question 2. To what use do you intend to put the isolated tracts above de-
scribed should you purchase same?

Answer e e

Question 3. If you are not.the owner of adjoining land, do you intend to re-
side upon or cultivate the isolated tracts? ‘

Answer S

Question 4. Have you been requested by anyone to apply for the ordering
of the tracts into market? If so, by whom? .

Answer . ~ e )

Question 5. Are you acting as agent for any person or persons or directly or
indireetly for or in behalf of any pelson other than yourself in making said
application?

Answer . _____________ . _____ —- -

Question 6. Do you intend to appear at the sale of said tracts if ordered,
and bid for same? '

- Answer . ________________ — o

Question 7. Have you any agreement or understanding, expressed or implied,
with any other person or persons that you are to bid upon or purchase the
lands for them or in their behalf, or have you agreed to absent yourself from )
the sale or refrain from bidding so that they may acquire title to the land?

Answer

(8ign here with full Christian name.)

We are personally acquainted with the above-named applicant and the lands
described by him and the stateinents hereinbefore made are true to the best
of our knowledge and belief,

(Sign here W]th full Christian name. )

(Sign here with full Christian nanﬁe.)

T certify that the foregoing ‘application and corroborative statement were
read to or by the above-named applicant and witnesses, in my presence, before
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affiants affixed their signatures thereto; that affiants are to me personally
known (or have been satisfactorily identified before me by .

___________ ____); that I verily believe affiants to be credible persons, and the
(P. O. Address.)

identical persons hereinbefore described; that said affidavits were duly sub-

scribed and sworn to before me, at my office, at - — this

__________ dayof . _,19._.

(Official designation of officer.)

(Form 4-283A.)

NoTICE FOR PUBLICATION—ISOLATED TRACT.

PUBLIC LAND SALE.

DEPARTMENT OF THE INTERIOR,
______________ LAND OFFICE,
____________________ , 19__.

Notice is hereby given that, as directed by the Commissioner of the General
Land Office, under the provisions of the act of Congress approved June 27,
1906 (34 Stats., 517), we will offer at public sale to the highest hidder, at ______
o’clock, ~_____ M., on the __.___ day of —________.____ , next, at this office, the
following tract of land: —

Any persons claiming adversely to the above-described lands are advised to file
their claims or objections on or before the time designated for sale.

Receiver.

SECOND HOMESTEAD ENTRY—RELINQUISHMENT—ACT OF JUNE 5, 1900.

.

Leax ». KexpIc.

One who made a homestead entry which for any reason he failed to perfect and
which resulted in its being lost or forfeited prior to the passage of the act
of June 5, 1900, was under that act entitled to the benefits of the homestead
law as though such former entry had not been made, provided such right
of second entry was exercised prior to the act of April 28, 1904.

Aeting Sem"etary Pierce to the Commissioner of the General Land
(G. W, W) Office, December 27,1907 (A.W. P.)

An appeal has been filed on behalf of A. L. Lean from your office
decision of February 5, 1907, wherein you affirm the action of the

local officers and chsmlqs his contest against homestead entry, No.
23582, made February 97,1901, by Aldus L Kendig, for the S. } of the
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SW. 1 and lots 8 and 4, Sec. 5, T. 161 N., R. 66 W., Devils Lake, North
Dakota, land .district.

February 17, 1906, Lean filed duly corroborated affidavit of con-
~ test against this entry, alleging, substantially, that Kendig was not
qualified to make the same because he had, on December 27, 1898,
made homestead entry No. 14124 of the N. } .of the SE. 1, the SE. }
of the NE. 1 and lot 1,-Sec. 6, T. 161 N., R. 66 W., and on April 26,
1900, he relinquished said entry and received from one Sibley $500
for making said relinquishment; that said Kendig was trying to sell
the reliquishment of his entry of the land in controversy, and is using
said entry for speculative purposes and not in good faith; and that
he has abandoned the same, which is not due to either military or
naval service. Notice issued thereon and hearing was regularly had,
as result of which the local officers found that claimant “ was at the
date of his present entry a qualified entryman ” under section 3 of the
act of June 5, 1900 (31 Stat., 267), and recommended the dismissal
of the contest. '

Upon appeal therefrom your office by decision of February 5, 1907,
found that Kendig’s former homestead entry was made under the
act of March 2, 1889 (25 Stat., 854) ; that he never perfected title to
that tract, but forfelted his 11crht thereto prior to the passage of the -
said act of June 5, 1900, by - rehnqu,lshmg the same; and that since his
former entry was not perfected it would be regar ded as never having
. been made, because liis rights under the act last above-mentioned were
restored and he became entltled to the benefits of the homestead laws
as though his prior entry had never been made. Accordingly you
affirmed the action of the local officers and dismissed the contest.

. The case is now before the Department upon appeal filed in behalf
of the contestant. In support thereof it is-strenuously contended
that, inasmuch as Kendig received the sum of $500 for the relin-
quishment of his former homestead entry, such entry was not “ lost
or forfeited ” within the meaning of the said act of June 5, 1900.
This contention is based on the definition of los#, as “ to-cease to have
possession of, as by accident, to be rid of unmtentlonally, ” and of
forfeit, as “ to lose as the penalty of some misdeed or negligence;”
and that such a relinquishment could not be considered the result of
accident or an unintentional happening or as forfeited to another
Wlthout the consent of the owner-and wrongdoer.

" An examination of the papers in this case, as well as the records of
your office, does not disclose that Kendig’s former entry was made
under the act of March 2, 1889, supra, as stated, or that he had ever
prior to that time made a homestead entry. But even if this were
the case, that fact alone would not invalidate the present entry, for, -
as said in the case of Samuel F. Honeycutt (31 L.-D., 25), syllabus:

A homestead entryman who failed to perfect title under his entry, ‘and there-
after made a second entry under the act of March 2, 1889, which second entry
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was also not perfected, but “lost or forfeited,” was by the act of June 5, 1900,

restored to the status of a qualified homestead, claimant and became -entitled to

the benefits of the homestead laws as though the second entry had not been
» made. :

No testimony was offered by the contestant tending to establish his
charges of speculation or abandonment; while it clearly appears from .
. the evidence submitted by claimant that he has maintained a bona
fide residence upon the land since date of entry, and at time of hear-
ing had more than one hundred acres under cultivation, and had
placed improvements thereon valued at more than $500. The only
question therefore presented for determination is, whether his relin-
quishment of the former homestead entry for which he received a
valuable consideration amounts to such a disqualiﬁcation as would
prevent his making another such entry under the promslons of the
act of June 5, 1900.

Section 3 of said act provides:

That any person Who prior to the passage of this act has made entry under .
the homestead laws, but from any cause has lost or forfeited the same, shall
be entitled to the bénefits of the homestead laws as though such former entry
had not been made.

While it does not appear that this question has ever been directly
or specifically considered by the Department in any of the reported
cases, yet it was in a measure involved in case of Turney ». Manthey
(82 L. D., 561). Manthey’s homestead entry, made July 25, 1897,
was contested November 1, 1902, by Turney, who charged that at time

~of making said entry he had a similar entry in the Valentine, Ne-
braska, land district, which entry was still of record. From the evi-
dence submltted it appeared that Manthey made the former entry
May 20, 1896, and on May 20, 1897, prior to making the second entry,
he signed and acknowledged a relinquishment of the former, en-
dorsed on his duplicate receipt and delivered the same to his wife,
with whom he, on the same day, executed an agreement. of separation,
and to whom he gave a bill of sale for their personal property; that

" the entryman’s said wife had continued to reside on the land em-

braced in the former entry; that said entry was still intact; and that
a decree of divorce between the entryman and his said wife had since
been granted. Upon considering the case the Department was im-
pressed with the belief that claimant’s faillure to mention his former
entry was due to his very slight knowledge of the English language,
and that he was acting in good faith and believed that when he exe-
cuted his relinquishment of the first entry he was thereafter entitled
to make a second. The records of your office also disclosed that subse-
quent to the hearing the relinquishment was presented and the former
entry canceled. This entry had not been lost or forfeited according to
counsel’s interpretation, but the Department, after careful considera-
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tion, determined that the evidence as a whole brought the entryman

" within the scope and privilege of the said act of June 5, 1900, and ‘
left the entry intact. In the case of Cox ». Wells (33 L. D., 657) it
was charged that claimant relinquished a former homestead entry, for
which he received a valuable consideration. Both the local office and

your office held the charge insufficient and rejected the affidavit of con-

test. While it is true that on appeal the Department. reversed this
concurring judgment, yet it was not on the ground that such a charge
against an entry made under the act of June 5, 1900, was sufficient,

but that the act of April 28, 1904 (32 Stat., 527), modlﬁed the former

act; that as this entry was made subsequent thereto, it must be dis-

posed of thereunder; and that under said later act the charge con-

stituted a sufficient cause of action. Otherwise it is apparent that the
decision of your office would have been affirmed.

Without doubt the element of consideration entered into the execu-
tion of the 1elinquishment by Manthey in the case heretofore cited.
Evidently it was given to the wife in the settlement of their property

_affairs based on the agreement for separation. But whether this be
true or not, under the restrlcted interpretation of counsel herein, one
who voluntfu"ﬂy relinquished his homestead entry to the Government,
without any consideration whatever, could not be deemed to have lost
or forfeited such entry. Such. a relinquishment ‘would bé neither
accidental nor without the consent of the entryman. But certainly
it would not be seriously contended that such a person was not within
the scope- of the said act of June 5, 1900. In fact that was exactly
the showing made in the case of Samuel F. Honeycutt, supra, wherein
the Depaltment reversed the judgment of your office and left the
entry intact.

. When one makes homestead entry of one hundred and sixty acres
of vacant public land subject to such disposition, he thereby exhausts

his homestead right. . If, by any subsequent action of the entryman,
either intentional or umntentlonal the entry be canceled, the right
to perfect such entry has been lost or forfeited. Section 3 of the said
act of June 5, 1900, was enacted for the benefit of such persons who
came within its scope as to date of making original entry. It must
therefore be held that any one who made a homestead entry, which
for any reason he failed to perfect and which resulted in its being
lost or forfeited prior to the passage of the act in question (James

Potter, 32 L. D., 242), was thereunder entitled to the benefits of the

homestead laws as though such former entry had not been made.

This right, as heretofore stated, however, was modified by'the sub-

sequent enactment of April 28, 1904, supra, ‘but this feature is not
material to the determination of the case at bar, as the entry herein

- was made prior to the passage of the said later act. :

The decision of your office is accordingly affirmed.
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PARAGRAPH 42 OF REGULATIONS OF MAY 21, 1907, AMENDED.
REGULATIONS.

"DEPARTMENT OF THE INTERIOR,
GeNERAL LaNDp OFrFICE,
: Wasaingron, D. C., December 28, 1907.
Registers and Recetvers, o
United States Land Offices.
. Sms: Paragraph 42 of the Mining Regulations, approved May 21,
1907 [81 L. D., 453; 85 L. D., 664], is amended to read as follows:

49. This sworn statement must be supported by a copy of each loca-
tion notice, certified by the legal custodian of the record thereof, and
‘also by an abstract of title of each claim, completed to the date of
filing said statement and certified by the legal custodian of the records
of transfers, or by a duly authorized abstracter of titles. The cer-
tificate must state that-no conveyances affecting the title to the claim
or claims appear of record other than those set forth.

Abstracters will be required to attach to each abstract certified by
them a certificate stating that they havefiled in the office of the Com-
_ missioner of the General Land Office a certified copy of the existing
statute by which they are authorized to compile abstracts of title,

and evidence in the form of ‘a certificate by the proper State, Terri-
torial, or county officer that they have complied Wlth the require-
ments of such statute.-
Very respectfully, :
: R. A. Barringer, Commissioner.
Approved : '
* Franxk Prmrce, dcting Secretary.

e

" ALASKAN LANDS—POSSESSORY RIGHT—-EFFECT OF JUDGMENT—SEC. 10,
o ACT OF MAY 14, 1898.

Crary o. GAVIGAN ET AL.

The judgment of a court of competent jurisdiction awarding the right of pos-
session as between adverse claimants in a proceeding in accordance with the
" provisions of section 10 of the act of May 14, 1898, as carried into the act of
May 3, 1903, is binding upon the land department in so far as the right.of |
possession as between the parties is concerned; but as to anything Gther
than the award of the 1'fg11t of possession, the land department is not bouad "
by the decree, and if any of the other matters counsidered by the court come
before the land department in a direct proceeding and consideration thereof |
becomes necessary fo a determination of its right or authority to dispose of
auny of the public lands, its action will not be controlled by the reasoning
_or conclusions of the comt in reaching its judgment.

-10766—voL. oG—OlM——lO
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Acting Secretary Pierce to the Commissioner of the General Land

(G.W.W.) Office, January 4, 1908. - (E.O.P)

Carl N. Crary, clainiing as assignee ¢f Thompson Gardenheir, has
appealed to the Department from your office decision of July 21, 1906,
affirming the action of the local officers, denying his motion to dismiss
the adverse claim of John T. Gavigan et «!., filed in opposition to his
application to enter, under the provisions of section 2306 of the Re-
vised Statutes, certain land embraced in United States survey No.
337, located in the Juneau land dlstrlct Alaska, and allow his entry
therefor ‘

. The decision of your office and the local office is predicated upon
the adjudication adverse to Crary, by the United States district court

- for the third judicial district, Alaska, in a suit instituted in further-

ance of the adverse filed by Gavm an et al. at the time Crary souc)ht to

make entry of the land. '

- The proceeding was in accordance with that part of the act of
March 3, 1903 (32 Stat., 1028), wherein it is prowded the procedure
ghall be’ ’rhe same as that prescribed—

_in the obtaining of patents to the unsurveyed lands of the United States, as pro-
vided for by section ten of the act hereby amended, and under such rules and
regulations as shall be plesc11bed by the Secletaly of the Interior, as herein-
hefore provided.

" Section 10 of the act referred to (May 14; 1898, 80 Stat., 409), after
specifying the proof which must be oﬁered 111‘support of the entry,
and for the filing of a plat of the land embraced therein, etc., provides -
that the local officers shall, at the expense of the applicant—
cause notice of such application to be published for at least sixty days in a
newspaper of general circulation published nearest the claim within the District
of Alaska, and the applicant shall at the time of filing such field notes, plat and
application to purchase in the land office, as aforesaid, cause a copy of such
plat, together with the application to purchase, to be posted upon the claim, and
such plat and application shall be, kept posted in a conspicuous place on such
claimm continuously for at least sixty days, and during such period of posting
and publication or within thirty days thereaﬁer any person, corporation or
association; having or ‘avsserting any adverse interest in, or claim to, the tract
of land or any part thereof sought to be purchased, may file in the land office
where suclh application is pending, under oath, an adverse e¢laim setting forth
the nature and extent thereof, and such adverse claimant shall, ywithin sixty”
days after the filing of such adverse claim, begin action to quiet title in a court
of competent jurisdiction within the District of Alaska, and thereafter no patent
shall issue for such claim until the final adjudication of the rights of the 11‘11t1es,
and such patent shall then be issued 111 conformity with the final decree of the

court. .

The adverse filed-by Gavigan on behalf of hlmself and those asso-
ciated with him, rests upon settlements initiated long after the com-
mencement of proceedmos by Crary to perfect his location, but they
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claim that the initial steps taken by Crary were ineffectual to defeat
rights arising out of their settlements, because the land was not at
the time such proceedings were eommenced sub]ect to location or
entry : - :

The court.assumed jurisdiction upon the suit of the adverse clann-
_ ants and held in their favor, the decree of the court being based upon
* a finding that prior to July 25, 1902, the date upon which the adverse
claimants settled, the land was within the limits of a military canton-
ment and by reason thereof was reserved from disposition under the
“homestead laws. -

It is contended by counsel for appellant that the court was without
jurisdiction to determine the question as to whether this land was,
at the time Crary instituted his proceedlngg under the location in
question, subject thereto. :
~ There can be no question as to the jurisdiction of the court in the
proceedings had, to determine the superior right to the possession of -
the land involved as between the adverse claimants and by its decree
to protect the one held to be entitled thereto, as the statute in express
terms vests this power in the court. The decree in this case goes no
further, and is therefore binding upon the Department.

If the decree was based upon an erroneous statement of facts, due to
the fault:of the parties or otherwise, or a mistaken conclusion based
thereon, the errors committed should have been corrected by appeal,
_as such mistakes, if they exist, can not be inquired into in a subse-’
quent proceeding between the parties before this Department.

Where a court has jurisdiction, it has a right to decide every question which
occurs in the cause, and whether its decision be correct or otherwise its judg-
ment, until reversed, is regarded as binding in every other court. (Elliott ». -
Peirsol, 1 Pet., 328, 8340 ; Thompson v. Tohnle, Pet., 156, 169 ; McNitt ». Turnel‘,
16 wall,, 352, 366)

Though the Department might entertain grave doubts as to the

soundness of some of the reasons advanced by the court as the basis

of its decree, such reasons, being no part of the decree, afford no
ground for a rveview thereof by the Department.” The scope of a
decree is clearly defined by the court in the case of Burke ». L‘lforoe,
(12 Cal, 403, 408), in the following terms:

We do not understand that such reasons g1ven for a finding are judglmenté.
The point decided is the thing fixed by the judgment, but the reasong are not,

The only point presented to the court for decision in the case at bar
-was as to the superior right of possession to a particular tract of land.
The decree does not go beyond the issue, and even though it may be
based upon wrong conclusions it can not, for this reason, be attacked
collaterally, and no reversal thereof having been obtained on appedl,
- such decree must be accepted by the Department as concluswe between
the pcw"tws, upon the issue decided.
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Tn.accepting the award of the court as final in this case, the Depart-
ment in no manner adopts the reasoning or conclusions of the court.”
As to anything other than the award of the right of possession, the
Departiment is not bound by the decree and if any of the other matters
considered by it come before the Department in a direct proceeding
and consideration thereof becomes necessary to a determination of
its right or authority to dispose of any of the public lands, its action
will not be controlled by the conclusions reached by the court in this

case, though such conclusions would of course be accorded such per- o

suasive effect as they may seem to warrant.

But in this case, the court having had jurisdiction to decide the
right of possession as between the parties, the Department, in the ab-
sence of any reversal of its decree on appeal, must accept it as con-
clusive evidence of the superior possessory right of the adverse claim-
ants, and the action of your office in 1efus1ng to go behind the decree,
direct a dismissal of such adverse pr oceedlnor and allow Crary’s entry,
is hereby affirmed.

Roserr H. RoBinsox.

Motion for review of departmental decision of September 24, 1907,
36 L. D., 98, denied by Acting Secretary Pierce January 9, 1908.

PRACTICE—CONTEST PROCEEDING—EX PARTE TESTIMONY.
Kratz v. Hurp.

TFinal proof testimony ecan not be accepted in a contest proceeding for the
purpose of establishing the facts therein recited or to overcome the testi-
mony presented at the hearing; nor can the testimony presented at the
hearing be impeached by an ex parte showing.

First Assistant Secretary Pierce to the Commissioner of the General
(G-W. W) - Land Office, Januvary 11, 1908. (E.O0.P)

Everett M. Hurd has filed motion for review of unreported depart-
mental decision of October 4, 1907, affirming the action of your office -
holding for cancellation his homestead entry made August 27, 1900,
of the S 3 8. %, Sec. 31, T. 9 8., R. 10 W., Portland land dlstrlct
Oregon, upon contest mltlated by Harry Kratz

The motion for review is based upon numerous allegations and the
argument of counsel proceeds upon the assumption that they are .
all established by the record facts. It is insisted that the claimant
under the law authorizing his entry might have made final proof
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thereon in three years and that inasmuch as he did not complete
the same within the shortest possible time but waited until the expira-
. tion of five years, his good faith is to be presumed, and inasmuch as
the entryman was not required to live on the land after three years
from date of entry the Department is unwarranted in finding that
the charge made the basis of contest had been sustained. To this
it may be answered that all the testimony proper for the Department
to consider in connection with the contest proceeding shows that

" claimant did not reside upon the land even during the three years -

succeeding the making of his entry and the testnnony is also- suffi-
cient to overthrow any presumption of good faith arising from the
fact that proof was not made within the shortest possible time.

Tt is also contended that the charge made the basis of contest is -
defective in failing to assign sufficient grounds therefor, and in sup-
port of this counsel refers to the fact that abandonment is alleged
in the usual manner as having continued for more than six months
next preceding the filing of the contest. But the contest charge con-
tains more than this. It is therein alleged, also, that the claimant
has never resided upon or improved the land in any manner what-
soever. It can not be seriously urged that such a charge is not broad
enough to put in issue the complainant’s compliance with law during
the whole period covered by his entry. (Ashwell v. Honey, 13 L. D.,
121.)

The principal grounds for the motion find support only in the final
proof testimony and in the ex parte affidavit of claimant. It is
" urged, Liowever, that this constitutes a part of the present record

and should be considered in connection with the testimony offered
at the hearing. No doubt such ex parie statements might be intro-
duced in evidence and made a part of the record for certain purposes,
but they can not be accepted as evidence in a contest proceeding to
-establish or disprove any of the facts therein recited. This was the
purpose for which such evidence was offered and its introduction
was properly rejected as incompetent. It might have been admitted
to prove that final proof had been made or that the testimony therein
set out had been given if proof of such facts became material, but-
it could only be accepted for such purpose without reference or regard
to the truth or falsity of the statements therein contained. Counsel
- certainly . will not seriously contend that testimony properly pre-
sented at a hearing can be refuted or impeached by an ex parte show-'
~ing. It is fundamental that before testimony can be considered the
witness giving it shall have been subject to cross-examination. Claim-
ant might, had he so desired, have offered testimony touching the
facts set forth in the ex parte showing he now seeks to have consid-
ered, but having failed to do so, he can not now substitute therefor
- the final proof testimony or a mere affidavit. Without this there is
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nothing to overcome the showing made on behalf of the contestant,
and as such showing clearly establishes the contest charge and that
- charge is in itself sufﬁment the action already taken must stand.

The motion for review is accordingly hereby denied.

PRACTICE-APPEAL—SERVICE OF ARGUMENT.

ArzxaxpeEr J. NisBeT.

The appellee is required to ser 've a copy of all ar gument ﬁled‘by him, regard-
less of whether or not the appellant filed and served any argument in
connection with. the appeal and specifications of error.

First Assistant Secretary Pierce to Alewander J. Nisbet, Roswell,
(F. W. C.) New Mewico, January 17, 1908. C(E.0.P) .

The Department is in receipt of your letter of the 9th instant in
which you request information as to whether, under Rule 93 of
Practice, an appellee is required to serve a copy of his argument and
citations upon an appellant who neglects to file or serve an argument
in connection with his appeal and specifications of error. -

The language of said rule plainly requires that “ all arguments of
either party shall be served on the opposite party,” and unless, as
suggested- by you, the failure of appellant to file or serve an argu-
ment amounts to a waiver of his rights under the rule, the opposite
party would be required to serve a copy. of his argument and cita-
tions upon him. The Department is inclined to the view that such
failure on the part of the appellant would not have this effect. Tt
is noted that Rule 91 provides for the time of filing argument by the
appellee and evidently contemplates the happening of just such a
condition as you suggest, yet Rule 92 immediately following provides
for the filing of appelhnt’s reply thereto and this right is in no man-
ner limited directly or by implication to such appellants as have
filed and served argument in connection with the appeal and specifi-
cations of error. It is clear from the language of said Rule 92 that
service of appellee’s argument and citations is essential to a proper
compliance by appellant with the terms thereof, as his closing argu- .
ment is thereby restricted to one  strictly in reply.”

The better practice would seem to be to require the service upon
~the opposite party of all papers submitted to the Department for its
consideration in the determination of an issue.
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SECOND HOMESTEAD—SOLDIERS’ ADDITIONAL.
WarLtER A. STAFFORD.

Where one entitled under. section 2 of the act of March 2, 1889, to make
a second homestead entry for 160 acres, and also entitled to make a soldiers’
additional entry under section 2306 of the Revised Statutes, exercises the
former right, he thereby forfeits the latter; and such additiona) right is .
not, under section 2 of the act of June 5, 1900, restored by commutation of -
the second entry.

First Assistant Sccfeiary Pierce to the Commissioner of the General
(F. W. C) Land Office, January 21, 1908. (E. 0. Py

Motion for review of unreported departmental decision of August
1, 1907, has been filed on behalf of Walter A. Stafford. By said deci-
sion the action of your office, 1e3ect1n<r the application of Stafford to
make entry, under the provisions of section 2306 of the Revised
Statutes, as the assignee of John W. Johnson, was affirmed. The
land described in sald application is the SE. } NW. 1, Sec. 14, T. 152
N., R. 82 W., Minot land district, North Dakota

The matellal facts, about which there 1s no dispute, are, brleﬂy
stated, as follows:

Johnson, through whom Stafford claims, served more than ninety
days in the army of the United States during the war of the rebellion
and was honorably dlsch:nged June 30, 1868 he made homestead
entry of the SW. 2 NE. 1, NW. 1 SE. {, NE. { 5W. 4, Sec. 10, T. 7.
N, R. 28 W, Clarksvﬂle land dlstnct A1kansas, which ‘entry was
canceled January 23, 1871, for abandonment. May 29, 1889, he made
second homestead entry, under the provisions of sectlon 2 of the act
of March 2, 1889 (25 Stat., 854), of lots 1 and:2, E. § of NW. 4, Sec.
7, T. 16 N R.1 W, Gruthrle land district, Oklahoma, containing
167.22 acres, which entry he perfected under the provisions of section
91 of the act of May 2, 1890 (26 Stat., 81). He thereafter attempted "
to assign soldiers’ addltlonal right of entry for forty acres, based
upon original entry made by him at Camden, Alkansas, which right
Stafford now seeks to exercise.

Your office and the Department held that by making entry under
the act of March 2, 1889 (supra), for the full area allowed by the
homestead law, he exhausted his homestead right, and therefore pos-
sessed no soldiers’ additional right under %ectlon ‘)306 of the Revised
‘Statutes, and that Stafford therefore took nothing by the assignment.

Tt is urged in support of the present motion that this construction
of the law is erroneous, for the reason that Johnson has never received
the benefits of said section 2306, and even though he may have
exhausted his homestead privilege in the manner stated, this right
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was fully restored to him by the terms of section 2 of the act of
June 5, 1900 (31 Stat., 267).
" The question as to the effect of Johnson’s second ently upon his
right to make soldiers’ additional entry is thus presented at the out-
Coset. It is“‘argued that the case cited in the decision complained of
“(Charles P. Colver, 83 L. D., 329) is not controlling, inasmuch as
the entry there involved was perfected by the submission of regular
final proof while the second entry of Johnson was completed by the
submission of proof and the making of payment as required by said
- section 21 of the act of May 2, 1890 (suprae). It is contended that,
- if it now be held that such entry extinguished the right possessed by
Johnson under said section 2306 prior to the making thereof, two
considerations are exacted of him in connection therewith. »
The right-given by section 2306 of the Revised Statutes is the right
to enter so much public land as added to that entered prior to the
adoption of the Revised Statutes would aggregate one hundred and

sixty acres. Under this section Johnson, at the time he made his

second entry, had a right, which was assignable, to enter forty acres
of public land. Section 2 of the act of March.2, 1889 (supra), con-
ferred upon all persons who had not already perfected title under
the homestead law the right to make entry of one hundred and sixty
~acres. If the reasons urged by counsel for Stafford are sound, it
follows that Johnson might exercise the right thus conferred to its -
“full extent, and yet retain his right to enter forty acres under the
“provisions of section 2306. Cléally ‘this is not in. accord with the
~clear intent of Congress as expressed in the language of section 2 of
the act of March 2, 1889 (supre). To so hold would amount to an
~unjust dlscrlmmatlon as between persons of the same class, as it is
plain that those who had exercised the additional right conferred by
“section 2806 could nof proceed under section 2 of the act of March 2,
1889 (supra), but would be compelled to proceed under the provisions
of section 6 of said act. It would be manifestly inconsistent to hold
that by reversing the order of the exercise of the rights conferred,
the right itself could be extended. Yet thls is in effect the contention
- of counsel.

Neither is there any foree in the contention that two considerations
are required of Johnson with respect to his second entry. At the time
he made it he was, for the reasons already noticed, possessed of two
rights, which, however, could be exercised only in the alternative, and
not in conjunction. Thisis the plain effect of the decision in the case
-of Charles P. Colver (supra).. See also case of Herman Dierks (33
L. D.,362), and departmental circular of January 27, 1905 (33 L. D.,
364), prepared in accordance therewith. By electing to claim the
full benefit of section 2 of said act of March 2, 1889, Johnson waived

“ his right to proceed under section 2306, and hlS homestead right was
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fully satisfied. The fact that he completed his second entry in the
manner described, instead of by the submission of ordinary final five
- year proof, has no bearing upon the right of Johnson under section
2306. It was the making and not the perfection of his second entry
that determined his right. The method of completing the entry was
optional with Johnson. His election to accept the terms of the act
of May 2, 1890 (supre), and make the payment required, was purely
voluntary and was made, as in other cases of commutation, in'lieu
of residence. The consideration thus exacted was in satisfaction of
no other obligation, and the payment by Johnson of the amount re-
quired did not alter his position from what it would have been had
~ he completed his entry by furnishing proof of residence and culti-
vation for the full period of five years, upon which peried he would
lmve been entitled to credit for the term of his military service.

' The contention that the provisions of section 2 of the act of June
5, 1900 (81 Stat., 267), restored Johnson to the status oceupied by
‘him prior to the makmo of his second entry, is untenable. So far as
restoring the purely personal right to make a homestead entry is
concerned, this act had that effect, but the limitation imposed pro-
hibiting commutation of entries made under.said section 2 forbids
extension thereof, by constluc’cmn, beyond the recognition of a per-
sonal right of entry.

Independently of this, however, it is appalent from the language
of said section 2306 that nothmg more was-intended to be granted
thereby than a right to acquire title to one hundred and sixty acres
‘of land under the homestead law, and the benefits conferred by said -
section are fully obtained when the person entitled thereto has per-
fected a homestead entry for the full area allowed. Any additional
right to which he may thereafter become entitled under a special act

must, in conformity with the seftled interpretation of the general
homestead law, and in the absence of any specific language to the
contrary contained in such act, be deemed a purely personal privilege.

Tt is clear therefore that Johnson was not, at the date of his at-
tempted assignment of an additional right of entry, possessed of such
right, and the rejection of Stafford’s apphcatlon based upon such
'a951gnment was proper.

The decision complalned of is '10001d1n<rly hereby adhered to, and
the motion for review denied.

Syt v. DRAKE.

Motion for review of départmental decision of October V‘)l' 1907,
36 L. D., 133, demed by First Assistant Secretaly Pierce January 25,
1908. L .
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WHITE EARTH. INDIAN RESERVATION—,&LLOT\IENT& AND ANNUTTTES—
RESIDENCE

_ Mrxniz H. Sparss.
Residence upon the White Earth Indian reservation is a condition precedent . to
the right to an allotment of lands on that 1ese1v‘1t10n under the acts of

January 14, 1889, and April 28, 1904.
An Indian entitled to annuities under section 7 of the act of January .14, 1889,
does not forfeit his right thereto by removing from the reservation and

adopting the habits of civilized life,

Assistant Secretary Wilson to the Oommissioner of Indian Affairs,

(S.V.P) - January 26, 1908, . (C.J.G)

The Department has received your office letter of December 24,
1907, transmitting application-of Minnie H. Sparks for reinstatement
on the rolls of the Mississippi Chippewa Indians, V\Thlte Tarth Reser-
vation, Minnesota. :

The applicant and her daughtel Leila C. Sparks, were enrolled by
the Chippewa commission in 1889— Census Rolls of the Mississippi
Chippewa Indians, Gull Lake and Scattered Bands ”—under the pro-
visions of the dct of January 14, 1889 (25 Stat:, 642). Irom the
facts as stated in your office letter it appears that in 1889 a member
of the Chippewa commission advised your office that neither Mrs.
Sparks nor her daughter had ever resided on the White Earth Reser-
vation; that he had notified Mrs. Sparks at Duluth, Minnesota, where
she resided, that the condition precedent to enrollment and allotment
was a.Dona fide residence on the reservation; that he sent her a copy
of a departmental decision touching the question of “ who is a Chip-
pewa,” and notified her that unless she could show residence on the
White Earth Reservation her name as well as that of her daughter
would be dropped from the rolls and their tentative allotments can-
celed, the same not having yet been approved. The letter from the -
Chippewa commissioner addressed to Mrs. Sparks is not in the record,

_but in her reply, dated September 8, 1899, she stated :

.Regarding the legality of my allotment of land and wy name appearing upon
the pay rolls as a ¥ Chippewa ” I would say in response to your communication,
that I know of no reason why my name should not be dropped if conditions are
as set forth in your communication.

~In his letter to your office, dated November 7, 1899, the commis-

sioner stated:

I received a letter from her practicaily acknowledging receipt of my notice
to her, and admitting that she never had any residence upon White Earth
Reservation, when she says, she “ knows of no reason why lher name should not
be dropped.” ,

I inclose her letter which is a replv to my notice sent her on August Tth,
1899, in view of which I recommend that the name of Minnie H. Sparks and.
her danghter Leila C. Sparks be dropped from the rolls of the Chippewa Indians
in Minnesota, and their allotinents be canceled..
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Your office on November 13, 1899, concurred in the recommendation
of the commissioner and thereupon the names of Mrs. Sparks and her
davghter were dropped from the White Earth rolls.

" The act of January 14, 1889 (25 Stat., 642), after providing in the
first section thereof for the appointment of commissioners to negotiate
with all the different bands or tribes of Chippewa Indians in Minne-

-sota for the cession of their reservations in that State, except the
White Earth and Red Lake'reservations, and to make a census of
each tribe or band, further provided in section 3:

That as soou as the census has been‘taken, and the cession and relinquish-
ment has been obtained, approved, and ratified, as specified in section one of
this act, all of said Chippewa Indians in the State of Minnesota, except those
.on the Red Lake Reservation, shall, under the direction of said commissioners,
be removed to and take up their 1e51deuce on the White Rarth Reselvatlon and
thereupon- there shall, as soon as plactlcable under the direction of said com-
missioners, be allotted lands in severalty to the Red Lake Indians on Red Lake
Reservation, and to all the other of said Indians on White Earth Reservation,
in conformity with the act of February eighth, eighteen hundred and eighty-
seven, entitled “An act for the allotment of lands in severalty to Indians on the
various reservations, and to extend the protection of the laws of the United States
and the Territories over the Indians, and for other purposes;” and all allot-
ments here{ofore made to any of said Indians on the White Earth Reservation
are hereby ratified and confirmed with the like tenure and condition preseribed
for all allotments under this act: Providéd, however, That the amount hereto-
fore allotted to any Indian on White Warth Reservation shall De deducted from
‘the amount of allotment to which he or she is entitled under this act: Provided
further, That any of the Indians residing on any of said reservations may, in-
his discretion, take his allotment in severalty under this act on the reservation
where he lives at the time of the removal herein. provided for is effected,.
* instead of being removed to and taking such allotment "on White Earth
Reselvatlon ‘

Your office in a letter dated October 5, 1898, “ touching the ques-
tion of ‘who is a Chippewa, ” passed upon the application of one
Mrs. Oakes for an allotment on the White Earth Reservation. She
was born a member of the Mississippi Chippewa band, resident upon
that reservation. Early in life she abandoned her tribe and married
a man by the name.of Oakes, of St. Paul, where she thereafter re-
sided. After quoting from the foregoing section 8 your office said:
 There can be no question then that removal to White Earth Reservation and
‘residence thereon is under the law a precedent condition to the allotment of
lands in the case of every Chippewa in Minnesota save the Red Lake Chip- -
pewas, and those Indians residing on other. reservations who may elect under -
the last proviso of section 8 of the act to take their allotments on the reserva-
tion where they reside ‘ instead of being removed to and taking allotments on
the White Farth Reservation.” It seems to me therefore that it would be safe
to lay down the rule, in cases like that of the Oakes family, that before any
‘such person can be enrolled and given an allotment it shall be shown to the
satisfaction of the commissioners that he or she is a Chippewa Indian, actually
-resident in the State of Minnesota (Decision of the Department of March 26,
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1891, heretofore referred to), and has removed to and taken up his or her
residence on the White Earth Reservation, with the bone fide intention of per-
manently remaining there. .

The foregoing was concurred in by the Assistant Attorney-General
for this Department in an opinion rendered by him May 24, 1895, and
presumably is the paper, a copy of which the Chippewa commissioner-
-says he inclosed in a letter addressed to Mrs. Sparks, August 7, 1899,
to which she replied September 8, 1899, as hereinbefore quoted. By
the act of April 28,1904 (88 Stat., 539), known as the Steenerson act,
allotments were authorized to be made— . ,
to each Chipp'ewa‘ Indian now legally residing upon the White Earth Reserva-
. tion under the treaty or laws of the United States, in accordance with the ex-

press promise made to them by the commissioners appointed under the act .of
Cougress entitled “ An act for the relief and civilization of the Chippewa In-
dians in the State of Minnesota,” approved January fourteenth, eighteen hun-
dred and eighty-nine, and to those Indians who may remove to said reservation
who are entitled to take an allotment under article seven of the treaty of April
“eighteenth, eighteen hundred and sixty-seven, between the United States and
the Chippewa Indians of the Mississippi. ; : )

Mrs. Sparks has on several occasions since her name was dropped
from the rolls applied for reinstanement for herself and daughter, "
and each time your office has concluded that they were not and are not
entitled to enrollment on the White Earth rolls. In letter of Septem-
ber 17, 1904, to the Indian agent at White Earth, your office stated :

It seews very evident from your letter that Mrs. Sparks has never éstab—".
lished a’ pernianent residence on the White Harth Reservation and in the opip-
ion of this office she is.not entitled to enrollment oh the White Earth rolls or
to an ‘allotment on the White Earth Reservation. ’ .

Your office states that since-the passage of the act of April 28, 1904,
the Indians of the reservation have been jealous of their rolls, pro-
testing against additions being made thereto without their consent.
Consequently the practice has been to.instruct the agent to present
applications for enrollment to the general council of the Indians.
Such course was pursued in the case of Mrs. Sparks, Two proposi-
tions are advanced in support of her application for reinstatement,
viz: ’ ’ »

Tirst, that there was no justification for the dropping of the name of Minnie
H. Sparks from the rolls of Minnesota Chippewa Indians. .

Second, the name of Minnie H. Sparks having been unlawfully dropped from
the rolls, without the intervention of the tribal authorities, the same should be

- replaced on said rolls, and the applicant herein should be reinstated as a mem-
ber of lier original band directly by the same authorities which removed her

name,.

 Apparently there is no question as to the Indian blood of Mrs.
Sparks and she was recognized as a member of the Gull Lake band of
Chippewa Indians by the action of the Chippewa commission in plac-
ing her name on the original census rolls of that tribe under the act
of: January 14,1889, As such member she received annuities from
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- date of enrollment up to the time her name was dropped from the

rolls, a period of ten years. In reference to the statement contained

in her letter to the Chippewa commissioner in 1899, upon which action

in dropping her name seems largely to have been based, she states in
an affidavit that she was mistaken in supposing that she had never
lived on the reservation, the fact being as recently ascertained that
she lived there until the death of her mother which occurred when

the daughter was eight years of age.

The unlform holdmo has been that a condition precedent to enroll-

_ment and- allotment of lands on the White Earth Reservation under

the acts of 1889 and 1904 is residerice on or removal to said resérva-
tion. This was the construction placed upon said acts when on June
18, 1904 (Indlan Division), the Department rendered decision in the

- case of what is known as the Sloan family, involving the question of
“their rights to annuities under the act of January 14, 1889. The

Indian agent reported that with few exceptions the members of said
family had never resided on the reservation, and recommendation was

- made that their names be dropped from the rolls. In said depart-

mental decision of June 18, 1904 it was held :

The evident purpose of the act of J anuary 14, 1889 was to gather to White
Earth reservation all nomadic Chippewa Indians in Minnesota who had not
adopted the habits of civilized life, with view to their civilization and the relief
of the white settlements from the annoyance and dangers incident to the pres-

" ence of these wanderers among them, As a condition to their right to an allot-

[

© ment they were required to “take up their residence” on White Barth reserva-

tion and allotments were “thereupon” to be made to them. Residence there-
fore became necessary to the taking of the allotment, but the act contained no
requirement for continuity of residence by the allottee after obtaining an allot-
ment: -All allotments made under the act, whether on ceded lands or on White
Earth diminished reservation, to Indians who never resided thereon, were made
without authority of law, and should be reported for cancellation, if no patent
has issued.

Nor is the.condition of residence on allotted land, or yet on -the reservation,
imposed as to the right to draw annuities of tribal funds. The act of January
14, 1889, is but one of a series of acts having the general purpose to induce

“the Indian to abandon tribal relations and nomadic habits, and to adopt those

of civilized life and to become independent. and self-supporting. The act, sec-
tion 3, makes prress reference to the act of February 8, 1887 (24 Stat.; 388).
That dct (ib., 390) provided that: '

“ Bvery Indian born within the territorial limits of the United States who has
voluntarily taken up, within said limits, his residence separate and apart from
any tribe of .Indians therein, and has adopted the habits of civilized

- life, is hereby declared to be a citizen of the United States, and is

entitled to all the rights, privileges, and immunities of such citizens - * * *

. without in any manner impairing or otherwise affecting the right of any such

Indian to tribal or other property.”

The enrollment of these applicants by the commission pr esumqbly shows them
to be Chippewa Indians of Minnesota. Being so, they are entitled to the an-
nuities arising from sale of the. ceded lands under section 7 of the act of
January 14, 1889, No distinction is there made in favor of such ouly of the
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Chippewas as take allotments or reside on the reservation. Those who adopt
the habits of civilized life residing apart from the tribe do so upon the invita-
tion of the government and under its promise that they do not thereby forfeit
their right to tribal property and are entitled to receive their annuities. So
also, under the act of June 7, 1897 (30 Stat., 62,-90), are the children of a
Chippewa woman.by blood intermarried.with a white man, for nothing in the
act of 1889 indicates that the invitation held out to all Indians to abandon
tribal relations and to adopt the habits of civilized life was intended to be
recalled as to the Chippewas by the act of 1889. - The national policy to encour-
age the Indians generally to such course is not chalwed as to the Chippewas, and
ihe condition of residence on the reservation imposed upon the right to take
an allotment does not justify the withholding of afinuities from such Chippewas
as adopt civilized life and reside elsewhere than on the reservation.

: # ] * * i E £

The dropping of these persons from the annuity rolls is therefore unauthor-
jzed. If their absence from the reservation is due to their adopting the habits of
civilized life, they are entitled to their annuities and to be held '_for that purpose
ipon the tribal rolls, as also arve the children. of a Chippewa woman by blood
intermarried with a white man. If they are nomadic Indians, without settle-
ment and civilized manner of life, they are simply absentees from the tribe and
reservation and to be so dealt with. Former departmental rulings holding that
annuities are forfeited by failure to reside on the reservation are overruled.

Tt will be observed that this decision left undisturbed the ruling as
to the necessity of residing on the White Earth Reservation to entitle
Chlppewa Indians to allotments of land thereon. But as to annuities’
it is clear under said decision that Mrs. Sparks having been duly en-
rolled and thereby recognized as a Chippewa, her name was improp-
erly dropped from the rolls because of non-residence.

- Your office calls attention to the admitted fact that Mrs. Sparks’s
ancestry belonged to the Red Lake band and not to the Gull Lake
band of Mississippi Chippewas. But as Mrs. Sparks’s mother during
her lifetime resided in the Chippewa country and was recognized and
enrolled as a member of the Gull Lake band, and Mrs. Sparks herself
was enrolled with said band, for a long time sharing in its annuity
payments, the fact of her Red Lake ancestry is not regarded as a bar’
to her present claim.

The names of Mrs. Sparks and her daughter will therefow be re-
stored to the rolls in accordance with the rulings herein referred to.

PATENT—EFFECT OF—POWER TO CORRECT .
WricuaT-Broneerr Co.

Where a patent has issued which fails to conform to the record upon which the
right to a patent rests, and has not passed out of the control of the land :
department, it is not only the right but the duty of that department to
withheld the delivery of such patent and to issue one in conformity with
the record ; but where patent has issued in conformity with the record upon
which the right to patent is predicated, and has been signed, sealed, counter-
signed and recorded, the title to the land has passed thereby and the land
department is without further jurisdiction over the patent.
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First Assistant Secretary Pierce to the Omﬂmissioner of the General
(S.V.P) ' Land Office, January 26,1908, (E.F.B.)

This appeal is filed by the Wright-Blodgett Co. Litd., and the
Southwestern Lumber Co., from the decision of your office of Novem-
“ber 6, 1907, refusing to reinstate the record of the patent issued to
J ‘Lckson Dyal upon his homestead entry for the S. § NE. 1, and N.
1 SE. 4, Sec. 81, T. 1 N,, R. 4 W., Natchitoches, Loulsmna
From the papers subnutted 1t appears that the land in question
was. entered by Jackson Dyal October 30, 1900, upon which final
proof was made March 16, 1901, and ﬁnal certiﬁcate was issued
thereon to Jackson Dyal April 11, 1901. Upon said certificate a pat-
ent was issued to Jackson Dyal Octobel 8, 1901, in conformity with
- the final certificate and the entire record in the case:
The final certificate and the patent issued to Jackson Dyal were
filed for record in the proper office for Rapides Parish, Louisiana, .
the former May 27, 1901, and the latter December 30, 1901.
April 22, 1901, after the issuance of the final ce1t1ﬁcate Jackson
Dyal conveyed sald land, excepting ten acres, by warranty deed to-
the Wright-Blodgett Co., which was filed for record May 30, 1901,
" In November, 1906, more than five years after the isssuance of the
patent to Jackson Dyal, and the sale of the land by him to appellant,
your office received a communication from one Dr. J. H. Barron, stat- -
ing he had purchased the land from John Dyal, familiarly known
'and called Jackson Dyal, and that the person who made out the home-
stead application wrote the name Jackson instead of Jokn, that the
entryman could neéither read nor write and the error was carried into
all the papers and the patent, but that his correct name was John.
He asked how the patent could be corrected. He was advised by your
office that application must be filed for the correction of the patent -
supported by evidence’as to the correct name of the entryman, an
authenticated abstract of title, and to surrender the original patent
or file proof of its loss or destruction. February 4, 1907, Barron filed:
~an application for the correction of a patent supported by his affi-
davit as to the correct name of the entryman and the loss of the pat-
ent. He filed also an mbstmct of title with the-affidavits of two others
_ that the name of the entryman is John, but that Le was familiarly
known as Jackson to distinguish him from another person named -
John Dyal.

Thereupon your ofﬁce, notw1thstand1ng the 1egu1a11ty in the is-
suance of the patent in strict conformity with the entire record, di-
rected the local officers to correct the certificate so as to read J ohn
Dyal, which was done. You then assumed to cancel the patent, and -
on May 1, 1907, issued a patent for said land in the name of John
Dyal, which was sent to said Barron.
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The question as to the authority of your office to correct a clerical
mistake, and to receive and cancel a patent erroneously issued in a
wrong name, and to issue one in.the proper name of the purchaser.
came bef01e the Supreme Court in the case of Bell w. Hearne (19
How., 252). :

In that case John Bell pulchased a tract of pubhc land and re- -
ceived from the local officers the cash certificate known as the patent
certificate, certifying the purchase of the land by John Bell and of .
his right to a patent. In making up the duplicate certificate of pur-
. chase the register inadvertently and erroneously inserted the name of

James Bell for that of John Bell, which was sent to the General Land
Office with his monthly returns, and thereupon a patent was issued in
the name of Jemes Bell, which was sent to the local officeand deliv-
ered to John Bell, who surrendered his cash certificate. Upon the
‘representation of such facts to the Commissioner, and the surrender
of the patent, the Commissioner canceled it and 1ssued a new patent
to John Bell. In the meantime the-land had been levied upon and
sold at sheriff’s sale as the property of James Bell, and the defendant
Hearne claimed under that title.

The court said that whatever appearance of title J ames Bell had
was owing to the mistake in the duplicate certificate retirned to the
General Land Office and by the patent issued in his name which was
never delivered to him. *The question then arises, had the Commis-
sioner of the General Land Office authority to receive from John
Bell the patent erroneously issued in .the name of James Bell, and to
issue one in the proper name of the purchaser?” The court held
that he had, it being the exercise of “a power to correct a clerical
mistake, the existence of which is showhn plainly by the record and
“is a necessary power in the administration of every department.”

It will be observed that in the case cited the cancellation of the
erroneotis patent and the issuance of a proper patent was upheld for
the reason that the first patent did not conform to the vecord and that
 the latter did. The issuance of the first patent was the result of a pal-

pable mistake clearly appearing upon the face of the record. It pur-
ported to convey the land to a person other than the purchaser.
When it was discovered that the duplicate certificate of purchase did
not agree with the application to purchase and the cash certificate
issued to the purchaser, the record was corrected so as to speak the
{ruth and upon that record the proper patent issued. =~ .

When a patent has issued which fails to conform to the record
upon which the right to a patent rests, and has not passed out of the
control of the Department, it is not only the right but the duty of -
the Commissioner to withhold the delivery of such patent and to issue
one in conformity with the record. TFrank Sullivan (14 L. D., 389,
891). But when a patent has issued in conformity with the record



DECISIONS RELATING TO THE PUBLIC LANDS. 24:1

upon which the right to the patent is predicated, and has been signed,
sealed, countersigned and recorded, the title to the land has passed
and the land department is without further jurisdiction over the
patent. United States . Schurz (102 U. S., 378). See also Thad-
- deus McNulty (14 L. D., 534). If such authority should be assumed
it would not affect the rlght and interest of any one holdlng under
such title without his consent.

In this case there is not the slightest intimation of 1rregu1a11ty or
error disclosed by the record. The patent was issued strictly in
conformity with the record and conveyed to the entryman the title
to the land entered, even though the name under which he made the
entry and by Whlch the patent issued was not his true name. He .
could have conveyed the land either by that name or by any other
name. Identity of the grantee is the material question. Whether
that deed should be refouned or to whom the title to the entryman
has been conveyed are questions resting solely within the jurisdiction
of the courts and not of the land department

While a conveyance to a fictitious person is v01d any real person
may be a grantee under a fictitious name and may make a valid con-
veyance under his real name or under any name he may “choose to
assume. (Brewster on Conveyance, Sec. 43.)

Tt follows that'the action of your office in assuming to correct the
record upon which the patent to J. ackson Diyal was based \and to
cancel that patent and issue another in the name of J ohn Dyal in lieu
of it was void-and of no effect.

Appellant asks that your office be instructed to call upon J. H.
Barron and John Dyal for a surrender of the patent issued in the
name of John Dyal and for reconveyance of the title, notifying them

_that upon their refusal to do so the Department W111 recommend
suit to vacate the patent

~ Such pr oceedmg is not deemed necessary for the protection of ap- -
pellants in view of the fact that no title passed by such patent and
no authority is shown for the action of your office by the papers upon
which the erroneous patent was issued. : )

Fortunately the patent issued to Jackson Dyal was not surrendered
‘and has not been.mutilated by having impressed upon the instrument
itself the assumed act of cancellation. That patent as shown by the
records of Rapides Parish, Louisiana, conveyed the title of the gov-
ernment to the land in- question to Jackson Dyal, and those records

. also show that it was conveyed under that name to appellant.

The integrity of the records in your office can be restored by proper
notation made thereon, referring to this letter as authority therefor.
You will take such ‘Lctlon and fulmsh a copy of thls letter to

appellants.
10766—vor. 36—0TM——16

-
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FORT bUMN ER ABANDONED MILITARY RESERVATION—DISPOSAL OF
LANDS. '

INsTRUCTIONS.

DreparTMENT OF THE INTERIOR,
Generarn Laxp Orrice,
Washington, D. C., January 27, 1908.
Regzséw’ (md Receiver, Clayton, New Mewico.

Sms: I am in receipt of your letter dated July i2 , 1907, reporting
that pursuant to instructions of Aprll 20, 1907, you offered for sale
‘on July 11, 1907, the unsold tracts in the Fort Sumner abandoned
military reservation, comprising 164.80 acres, of an assessed valuation
of $5,831.94, and that lot 2, Sec. 22, T. 2 N., R. 26 E., containing 2.72
acres, was the only tract sold

The sale of these lands was in accordance with the provisions of
the act of February 24, 1871 (16 Stat., 430); section 1 of which pro-
vides, in part, as follows:

Hach. subdivision shall be ap1)1alsed and offered .separately at public outcry
to the highest bidder as- hereinbefore provided, after which any tnsold land or
lot shall be subject to sale at private entry for the appraised value at the
DlODel land office. : - )

The remaining tracts in the list of unsold lands in said reservation
having been offered for sale in accordance with the act, are, under the
quotation above given, now sub]ect to sale at prlvate entry for the
appraised value.

You are, therefore, authorized to accept the tender of the requued
amount for the unsold lands in the appraised list herewith inclosed.

Very respectfully, : , ,

: ) R. A. BaLLiNGEr., (ommissioner.

Approved : ‘
~ Franx Pierce, # wst Assistant Secretar, J

. MUN\I V. BARTHOLl« ET AL.

Motlon for review of depfzrtmenta,l de0151on of November 13, 190(
36 L. D., 162, denied by Flrst Assistant Secretary Pierce January 28,
1908.
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: PALENT—POWER OF LAND DEPARTMENT TO CORRECT DEFECTS OF
. ) FORM.

IxsTRUCTIONS.

*The land department has the power to correct defects or mistakes in the form .
of a patent so as to-make it conform to law.

First Assistant Secretory Pierce to” the Commissioner of the Gen-
(G-W.W.) - eral Land Office, January 28, 1908. (C.J.G)

December 25, 1907, the Depa,r't.ment, in a decision addressed to the
- Commissioner of Indian Affairs [86 L. D., 210], construing the acts
of April 28, 1904- (33 Stat., 539), known as the “ Steenerson Act,”
and the act of May 8, 1906 (34 Stat., 182), known as the “ Burke Act,”
held that the trust patents issued to the Chippewa Indians on White
Tarth Reservation in’ Minnesota, should be drawn in accordance with
the form prescribed by the first-named act, which declares that said
patents should be issued “ in the manner and having the same effect as
- provided in the Ueneral allotment act” of February 8, 1887 (94
Stat., 388). _

' The sole matter consldered and discussed in said decision of Decem-
bér 26, 1907, was as to the form in which the patents in question should
be executed. It now appears from an Indian Office letter dated
December 25, 1907, that some 2,500 trust patents drawn with reference
to the provisions of the Burke act have been executed and recorded
and .that a few of them have been actually delivered. The Indian
Office recommended that your office be instructed to cancel these pat-
‘ents, except those that have been delivered, and to cancel the records
of said patents in your office and to re-issue them under the form pre-
scribed by the terms of the general allotment act. As to patents.
“already delivered, it was 1ecommended that they be re-issued if
returned either to your office or the Indian Office. Said letter was
_-approved and referred to your. office December 28, 1907, for action in
" decordance with -the recommendations therein made. This letter has
been informally returned here with several papers attached reviewing'
- the situation. = The question is raised whether there is authority to
cancel the patents already issued and re-issue new ones in their stead,
seference being made to the case, among others, of United States v.
Schurz (102 U. S.; 378). No doubt is expressed as to the correctness
-of departmental 1uhng of December 26, 1907, the only question being
whether or not, these patents having been 51gned sealed, and 1ecorded
the power to correct them has passed from theland department Ref-
erence is also made to the act of April 23, 1904 (83 Stat., 297), which
limits the power of the Department, w1thout the previous authority
of Congress to cancel trust patents issued to Indian allottees, to
certain spemﬁc instances,
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In determining the question raised herein it is well to ascertain the

effect’ of the issuance of these patents and just what their proposed -

recall and cancellation involves, as distinguished, if there be a dis-
tinction, from the facts and circumstances on which the authorities
- cited are based ; especially the case of United States ». Schurz, supra.
Said patents were evidently not issued in accordance with the form
prescribed by law. The Steenerson act, which has been determined
to be the law applicable, specifically provides for the form of these
patents and it is clear that there was no authority to insert therein

any other terms than those prescribed in said act. Deffeback v. Hawke

(115 U. 8., 392). It is said in Washburn on Real Property (Vol. II1,
P- 185, 4th Ed.), that a patent “ when regularly and properly issued,
becomes a complete evidence of title.” In the case of Newhall v.
Sanger (92 U. 8., 761), it was held, in effect, that patents to the rail-
road company not having issued in “ compliance with the require-
ments of the acts of Congress, commonly known as the Pacific Rail-
road Acts,” were invalid and passed no title. In the case of the United
States ». Schurz, after referring ta the proceedlnos involved in the
issuance of a patent, the court sald :

We are of opinion that when all that we have mentioned has been consciously
~ and purposely done by each officer engaged in it, and where these officers have

been acting in a matter within the scope of their duties, legal title to the land
passes to the grantee, and with it the right to the possession of a patent.-

In the case of Charles H. Moore (27 L. D., 481), after quoting from
numerous authorities, it was said:

From these authorities and many others that might be cited, it must be con-
sidered as the settled law that a patent is void on its face not only when fatally

defective Dy its own terms but also, whenever its invalidity appears by refer-
- ence to any matter of which judicial notice may be taken, such as public stat-

utes or treaties; and that such a patent is entirely” null, conveys no title, and . -

has no operative effect requiring resort to a court of equity for its avoidance.

These matters are referred to here not for the purpose of definitely
determining that the patents in question were absolutely void, for in
the view of the Department that is unnecessary, but to show the evi-
dent trend of authorities that might be invoked in support of that
theory were it deemed.necessary.

The case of United States ». Schurz arose on a petltlon for man-
damus, the question primarily decided by the court being as to the
necessity of manual delivery of a patent in order to pass-title after
all the formalities of its issuance have been regularly performed. It
was held that delivery of an instrument when regularly signed, sealed,
countersigned and duly recorded is not essential to pass title. The
theory upon which the decision in that case rests is that the authority
of the land department to issue the patent was predicated upon a
decision judicial in its character, and all the cases cited in the attached
papers involve the quiestion of the power to cancel patents issued by
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authority and direction.of law. In the case of United States w.
Schurz, oné McBride, after the five years’ residence and cultivation
required by the homeéstead law, submitted final proof which the Com-
missioner of the General Land Office found to be in all respects in
full compliance with law, and, as such, entitled McBride to a patent;
that in accordance with such finding a patent was issued and trans-
mitted to the local officers for delivery to McBride, but subsequently
returned to the General Land Office.” The land claimed by -McBride
was within the corporate limits of a town and without knowledge of
this the local officers allowed McBride’s entry. Application was then
made to have said entry canceled as irregularly and improvidently
allowed. This application was duly forwarded to the General Land
Office, but prior to action thereon a patent was issued and transmitted
for delivery to McBride. Subsequently, on taking up the matter, the
claim of McBride was rejected and the undelivered patent canceled;
thereupon he applied for writ of mandamus to compel delivery of
said patent. The court held that—

When the officers whose action is rendered by the laws necessary to vest the
title in the claimant have decided in his favor, and the patent to him has been

- duly signed, sealed, countersigned and recorded, the ‘title of the land passes
to him, and the ministerial duty of delivering the instrument can be enforced by
mandamus. .

In that case there was no question of the power of the land depart-
ment to correct errors and mistakes. The patents issued in the pres-
ent instance were not in accordance with the law or the record and the
question is resolved >in’co one merely as to the power to correct a mis-
take—a defect in the form of said patents—and to issue patents which
shall ‘conform to law. It has frequently been held by the Supreme
Court and the Department that power exists to recall even a delivered
defective patent and to issue one in conformity with law. It was

- said in the case of Frank Sullivan (14 L. D., 389) :

Where a patent has issued which fails to conform to the record upon which
the yight to a patent rests, and has not passed out of the control of the Depart-
ment, it is not only the right, but the duty of the Commissioner to withhold the
delivery of such patent, and to issue one in conformity with the record. Bell ».
Hearne (19 How., 252) ; Maguire v. Tyler. (1 Black, 199, 8 Wall., 655) ; Adam
v. Norris (103 U. 8., 594) ; William H. McLarty (4 L. D., 498); W. A, Sim-
mons et al. (7 L. D., 283.)

In the case of Bell ». Hearne, supra, it was said:

The Commissioner of the General Land Office exercises a general superintend-
ence over the subord'inate officers of his Department, and is clothed with legal
powers of control, to be exercised for the purposes of justice, and to prevent the
consequences of inadvertence, irregularity, mistake and fraud in the important '
and extensive operations of that officer in-the disposal of the public domain.
The power exer: cised in this case is'a power to correct a clerical mistake the ex-
istence of which is shown plainly by the record, and is a necessary power in the
administration of every depaltment
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As to the power of the Department to recall a defectlve pdtent the
Supreme Court in Maguire . Tyler, supra, said: .

Doubt as to the power of the Secretary to recall the patent can not be enter-
tained, as the point has been directly decided by this court;

and in the case of Adams ». Norris, supra, it was said:

In short, it is but the common case of a grantor who, having failed to convey
\yhat he was bound to convey, makes another deed to correct the wrong.

. There are other considerations.equally potent which distinguish
this case from that of United States v. Schurz, and allied cases.
There, the cancellation of the patent would have inovlved destruction
of the title it purported to convey ; here, there are no conflicting claims
or interests, the proposed cancellation will not disturb or be destruct-
ive of any legal rights, and there is no change either of ownership,
name of the beneficiary or description of the land; merely a change
in the recitals of the patent to render it conformable to the express
provisions of law. There ought to be little or no question of the au-
thority and jurisdiction to correct errors of the character in question.
It does not require the exercise of a judicial function which in the
case of a patent regularly and properly issued can only be exercised
by a judicial tribunal. The form of these patents was drawn in ac-
cordance with a wrong construction or interpretation of the law.-
Recitals were inserted which were not authorized by law. ~Such be-
ing the ascertained fact it becomes the duty and with it goes the power
to correct said patents in order that the patentees shall obtain what
the law authorizes them to have. There must necessarily and ob-
viously be lodged in the land department such power and discretion
as will protect the patentees from the effects of- accident, mistake or
defects occurring in the execution of the patents. It was said in the
case of David Lautrhton (18 L. D., 283) :

This Department ig chalged with looking after and protecting the interest of
the Indians in such matters as this. The government stands in a different rela-
tion to these people from that which it sustains to others seeking to obtain fcitle

- to a portion of the public domain. The Indians are recognized as unfit and
~incapable of protecting themselves and therefore are entitled to demand that
their interests shall be carvefully conserved by this Department under.whose
care they have been placed. : ‘

Under these circmmstances it seems unjust, if not a betrayal of the trust, to
say to the Indians it is true a mistake has been made by which you suffer, but
this Department will not correct that mistake for which it alone is responsible.
I dam of the opinion that this Department has the authority, and that it is its
_Imperative duty to correct rolls of Indian allottees whenever it is clearly shown
that a mistake has been rmade, and to correct a patent issued on the erroneous

. roll to make it correspond to the corrected one, at least, in those cases where
the patent has never, in fact, been delivered to anyone claiming under it, or
gone out of the possession of the Department.

The point has also been made that in view of the act of March 1,
1907 (34 Stat., 1015, 1084), which removed all restrictions on allot-
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ments within the Whité Earth Reservation at that time or thereafter
held by the adult mixed-blood Indians and declared the trust patents
theretofore or thereafter executed for said allotmerits; to pass fee
- simple title to-adult mixed-bloods at least now holding title in fee
simple under the patents in question which can not therefore be can-
celed. There appears to be no available record showing who are or
who are not mixed-bloods, and besides, the act is undoubtedly opera-
tive only upon patents legally and regularly issued. Certamly, said
act ought not to be regarded as so finally operative upon defective
- patents as to prevent their cancellation for correction purposes in
accordance with the law authorlzmg ‘their issue. After such correc-
tion the act’ will remain operative in behalf of those entitled to its
“benefits, the only difference being it will have a legal form of patent
to operate upon instead of an illegal one. Nor is it believed, for rea-
sons- similar to the foregoing, that there is anything in the act of
April 23, 1904 (33 Stat., 29(), f01b1dd1ng the cancellation of these
patents for the purpose of issuing others to the patentees in form
and substance as specifically authorized by law.
The Department adheres to its approval of the Indian Office rec-

ommendations and in its opinion said recommendations should, be
carried out accordingly. '

PRACTICE—APPEAL—NOTICE_REGISTERED MATL.
- _ ‘Wrisseck »v. McGEE.

Where notice of a decision is given by registered letter addressed to the 'party
by name, in care of his attorney, the time within. which appeal may be
filed does not begin to run from the time of delivery of the-letter to the
attorney but from the date of its actual receipt by the party himself.

Firsi Assistant -Sécmiary Pierce to the Commissioner of the Géné}"al
(s.v.p) - Land Office, January 30, 1908. (E.F.B.)

With your letter of J anuary 16,1908, you transmit a second peti-
tion for certiorari, filed in- your ofﬁce June 28, 1907, by George W.
McGee in person, complaining of the refusal of your office to trans-
mit his appeal from the decision of your office of May 2, 1906, holding
for cancellation his homestead entry made January 22, 1903 for the
NW. 1 of Sec. 20, T. 130 N., R. 74 W., Bismarck, North Dakota land
district, upon the contest of John \Velsbeck charging abandonmen’t

A petition for certiorari had previously been filed by McGee which
was denied by the Department May 6, 1907, for the reason that peti-
tioner failed to exhibit with his petition a copy of the decision of
“your office of which he complained. That omission has been supplied
in the petltlon now under consideration.
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Notice of your decision of May 2, 1906, was giv";an by registered
letter mailed May 28, 1906, and addressed “ Geo. W. McGee, c/o
F. H. Register, Bismarck, N. D.” The return registry receipt was
signed “ Geo. W. McGee by F. H. Register.” The appeal was ﬁled
August 14, 1906.

You found that service of sald decision was made on T. H. Regls—
ter, attorney for McGee, by said letter of May 28, 1906, and you
refused to transmit the appeal for the reason that it was not filed in
time, charging McGee with notice of said decision from that date.

“If the notice, above referred to, was the only notice given it was
not a service upon the attorney of McGee, as the address of the letter
alone did not give him authority to open it but simply to receipt for
it in the name of McGee, and to transmit it to the addressee, which he
did. It is shown by affidavits filed with the petition that the regis-
tered letter to McGee was enclosed with a letter mailed by-Register to
McGee at his proper post office where it was received June 10, 1906.
As the appeal was filed on the 65th day thereafter, it was in time and
this petition should be granted.

You will therefore transmit the record to the Department for its
congideration, and in view of the fact that the petition was filed in
your office June 28, 1907, and was not transmitted until January 16,
1908, owing to a request of the contestant for time to answer, you
will make it special and transmit the record as early as practicable.

PATENT-HEIRS OF TIMBER AND STONE APPLICANT—JURISDICTION OF
. LAND DEPARTMENT.

Tromas B. WALKER. &

In the event of the death of an applicant to purchase under the timber and stone
‘act prior to acquisition of the legal or equitable title to the land, patent
therefor, upon completion of the entry by his heirs, will issue generally to

the heirs of the deceased applicant.

‘Where patent issues in conformity with the record upon which 1t is p1ed1cated
the title to the land passes thereby and the land department is thereafter
without further jurisdiction over the patent.

First Assistant Secretary Pierce to the Commissioner of the General

(8.V.P) Land Office, January 31, 1908 (L R.S.)

The Department has considered the appeal of Thomas B. \Valker
from your office decisions rendered May 14 and December 5, 1907,
refusing to cancel Susanville, California, cash patent No. 4039, issued
to the heirs of Isaac J. Hastings, dated June 30, 1906, for the E. } of
the SE. %, Sec. 9, and the W. } of the SW. 1, Sec 10 T. 43 N., R (‘.
E,M.D. M, and issue a new patent for the same land in the name of

Isaac dJ. Hastlngs
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- The record shows that the local land oﬂicers on February 11, 1907,
returned to your office said patent with the application of Thomas B.
Walker, duly verified, alleging that he purchased said land at public
sale on May 5, 1906, from Mrs. Lucy M. Hastings, administratrix of
the estate of Isaac J. Hastings, deceased ; that said sale was confirmed
by the superior court on June 21, 1906, and a deed for said land was
duly executed and delivered to said Walker on “July 7, 1906,” and .
since that time he has not parted with any interest therein; that he re-
fuses to.accept said patent because issued to “the heirs of Isaac J.
Hastings,” and requests that it be canceled and that a new patent be

" issued in lieu thereof to Isaac J. Hastings.

It also appears, and your decision of May 14, 1907, found, that said
Hastings filed his timber land sworn statement for said land in the
local land office on May 21, 1903, made proof in support thereof on
September 14, 1908, which was filed with the purchase money in the
local land office on September 17, saine year; that on September 18,
1908, the purchase money was returned to said Hastings and the proof
suspended to await an investigation by a special agent; that on Sep-
tember 7, 1904, by direction of the special agent the purchase money'
being tendeled a second time, cash receipt and cash certificate were
issued to ¢ Lucy M. Hastings, widow of Isaac J. Hastings; ” that on
-April 18, 1906, your office instructed the local land officers to notify
said Lucy M. Hastings that she would be allowed sixty days within
which to show cause why patent should not issue to the “ heirs of
Issac J. Hastings,” which notice was received by her on May 3, 1906,
and on May 7, same year, the local land officers transmitted a letter
signed by the writer as “ attorney for widow of Isaac J. Hastings,” .
. containing the statement that “she is satisfied that'patent issue to
¢ heirs of Isaac J. Hastings’, instead of widow.”

It further appears-that said entry was confirmed by the Board of
Equitable Adjudication on June 9, 1906, on account of the defective
procedure in making the proof. :

The resident attorneys have filed in support of said application
copies of the court proceedings relative to said sale and a copy of the
deed executed by said Lucy M. Hastings, administratrix of the estate
of Isaac J. Hastings, deceased, which was acknowledged on July 9,
same year. '

You denied said application on the ground that said applicant pur-
chased said land long subsequent to issuance of final certificate in
name of Lucy M. Hastings and after the correction of the certificate,
also after notice to her, that the patent properly issued to the “ heirs
of Tsaac J. Hastings,” and that your office would not pass upon the
legality of said court proceedings nor the equities between the appli-
cant, said heirs, and Lucy M. Hastings, as administratrix, or widow
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of said Isaac J. Hastmos, deceased ; that said patent should be re-
turned for delivery to the heirs of Imac J. Hastings or their legal
representatives, and the local land officers were directed to give noticé» ,
_.of said decision and make 1eport thereon under circular of March 1

1900 (29 L. D., 649).

On May 24, 1907 resident counsel-for the applicant filed a motlon
for review of your said decision, alleging error—

(1) In regarding as nmternl the fact that apphcant’s pulchase
of said land was subsequent to the issuance of final certificate in the
name of Lucy Hastings and after the correction of said certificate;

(2) In holding that said patent properly issued to the heirs of
Isaac J. Hastings instead of to Isaac J. Hastings and thereby pass
the title to the “ heirs, devisees, or assignees” of said Isaac J. Hast-
ings under section 2448, U. S. R. S.;

(3) In 1efusmo to pass upon the legal effect of the proceedings
under which applicant claims; and

(4) That the effect of said decision is to pa,ss title to public land
to parties not entitled to the same, contrary to law and the evidence.

On December 5, 1907, you considered said motion, and after calling
attention to the ffwt that the patentees described as “the heirs of
Isaac J. Hastings ” have not been served with notice of said applica-
tion and no report had been made of the service of notice, as required
by your said letter of May 14, 1907, you held that said patent was .
“issued in accordance with the established pmctice of the Depart-
ment ” for land within its jurisdiction and it “ conveys the legal title
to the property and constitutes a judgment of that tribunal upon the
questions involved in the 1ssue, ? that the land department, which
has exclusive jurisdiction in the first 1nstance, having rendered its
judgment to whom said patent should issue has no ]urlsdlctlon to
reopen its decisions and determine the rights of the respective claim-
ants, as requested in said application; that the record does not show
- that the patentees have rejected said patent and if they had they
would not be estopped from asserting their legal title in the courts.
Said motion for review was accordingly denied.

Tn their appeal counsel for apphcant allege substantially the same
- errors as those urged in said motion for review.

It will be observed that the Commissioner of the General Land Office
is required by law to perform all executive duties relative to the issue
of patents for public lands of the United States (section 453, Revised
© Statutes of the United States), and your office had ]ur1sdlct10n to de-
termine to whom said patent should issue, in accordance with the rec-
ord in the case. The decision of your office that patent should issue -
to “ the heirs of Isaac J. Hastings ” was deliberately made after notice
to said Lucy M. Hastings, widow of Isaac J. Hastings, and without
objection on her part. There was no clerical error or inadvertence
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on the part of your ofﬁce nor mlsdescnptlon of the land in said de-
cision and the tracts were a part of the public domain, subject to entry
under the timber and stone act of June 8, 1878 (20 Stat., 89).

The patent followed the terms of the ca‘sh certificate and conveyed
the title of the United States to the patentees, the “ heirs of Tsaac J.
Hastings.”

, While it is true that said tlmber and stone act contains-no spemﬁc

* directions ¢oncerning the submission of proof and the issuance of final
certificate when the applicant dies after filing his statement, like the
requirements of the homestead law (section 2291, Revised Statutes of
" the United States), yet the Departmerit held in the case of heirs of -
William Friend that under said act of June 3, 1878, where an appli-
cant had made proof and tendered the purchase money but died prior
to the allowance of his entry, the heirs might complete the purchase.
In the case of James T. Ball, decided May 24, 1905 (33 L. D., 566),.
the Department considered very. fully the regulations and decisions
relative to the payment of the purchase money under said timber and
stone act and revoked the circular letter of your office dated November
19, 1903, “directing the return of moneys received with timber-land

proofs on which ﬁnal proof could not at the time be issued,” and held .

that said purchase money must be placed in the hands of the receiver
at the time of the submission of final proof, and when so paid is
public money, subject to forfeiture under section @ of said act.

Said section 2448 of the Revised Statutes reads:

" Where patents for public lands have been or may be issued in pursuance of

- any law of the United States to a person who had died or who hereafter dies

before the date of said patent, the title to the land designated therein shall inure
to and become invested in the heirs, devisees, or assign_s of such deceased
patentee as if the patent had issued to the deceased person during life.

In the case of Henry E. Stich (28 L. D., 457), it was held that said
section 2448 was applicable only where the right to patent exists in -
the entryman at the time of his death, and the case was distinguished
“from that of Joseph Ellis (21 L. D., 877), in that the equitable title to
the land was in Ellis upon the payment of the pur chase money, and
there was no obstacle in the way of patent.issuing to him upon the
correction of the certificate.

In the case of John C. Long (34 L. D., 476) the Department held
that an applicant to purchase under the timber and stone act does
not become the owner of the-land applied for, with legal right to
sell, mortgage, or otherwise encumber the same, until the required
proot has been furnished, the purchase price tendered and received,
receipt given therefor, and final certificate issued.

It is clear that at the death:of said Isaac J. Hastings he was not
- the legal or equitable owner of the land, since the purchase money
had been returned to him and no cash celtlﬁcate had been issued for
the land.
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Patent was issued in conformity with the record and the title to
the land having passed, it is considered that “ all power of the Execu-
tive Department over it has ceased.” Bicknell ». Comstock (113 U.
S., 151) ; United States ». Schurz (102 U. S., 378).

On January 16, 1908, counsel for applicant filed a written stipula-
. tion, signed and- acknowledcred by “ Lucy M. Hastlnws, widow and
heir of Isaac J. Hastings, deceased,” and also as “ guardian of the per-
sons and estates” of all the legal heirs of the estate of Isaac J. Has-
tings, naming them, consentmg to and lequestlng the cancellation of
said patent

It is not perceived that said’ stlpulatlon can change the-status of
the case. The jurisdiction of the Department having terminated
with the issuance of the patent, the consent of said parties will not
reinvest it with authority to cancel the patent and issue another, as
requested. Besides, if the widow and guardian of the minor heirs so
desires, no good reason is apparent why, upon being duly authorized,
she may not convey their interests in the land to said Thomas B.
Walker.

Tt does not appear that yom office erred in said decisions and they
are accordingly affirmed..

MILITARY BOUNTY LAND WARRANT—ASSIGNMENT—LOCATION.
HereENSON. 2. WINTON.

Military bounty land warrants and locations thereof are treated as entireties
and the assignment of a part of a location will not be recognized. '

First Assistant Secretary Pierce to the Commissioner of the General
(S.V.P) Land Office, January 31, 1908. (E. F. B.)

With your letter of December 11, 1907, you transmit for considera-
tion by the Department the petition of Gilbert Herbenson for can-
cellation of the patent issued to Charles J. Winton April 17, 1905, for
the S, 1 NE. 4, Sec. 19, T. 24 N, R. 11 E., 4 P. M., VVlsconsm, and
that such othel pI‘OCQleHO‘S be had as may be necessary to protect his
claim to the SE. } NE. 1 of said section. You are of opinion that a
suit to set aside and cancel said patent can not be maintained unless
upon the ground that the land was not subject to the location upon
which Winton’s patent rests under the rule announced in the case of
- Lawrence Simpson, 35 L. D., 609.

September 15, 1857, Mlles White located nuhtary bounty land
* warrant on the § g .3 NF Land SE. # NW. 4, Sec. 19, T.-24 N,, R. 11
E.,4P M., Wisconsin, which was canceled January 9, 1860, because
of conflict with a preemption claim, and the warrant was returned to
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the locator Who located it. upon other lands for which patent was

issued February 1, 1861.

) February 29, 1904, Charles J. Wmton located surveyor general’s
. serip (1017 D, 80 a,cres) on said 8. § NE. %, section 19, upon which
© patent was 1ssued to him April 17, 1905 It is this patent that petl-
tioner seeks to have cancelled.

Part "of ‘the land embraced in Winton’s patent, to wit the SD _
NE. } of said section 19, is claimed by Herbenson, under a deed from
Milesr White to Herman Zelie, executed September 12, 1857, and re-
corded September 15, thereafter, the day- the warrant was located.
In 1857 the trzct was sold by the State for taxes, and petltloner
through mesne conveyances claims under that title.

Herbensoh alleges that he and his grantors have been in open and
notorious possession of said prenuses since May 10, 1879, and that he
has personally been in possession of the land since 1883 and was in
the actual occupancy of it at the date of Winton’s location; that he
had no knowledge of the invalidity of White’s location or the cancel-
lation thereof, or that Winton had made location of the land, until
about May 1, 1906 ; and that he has expended much time and money .
in improving the land which probably was known to Vthon When
he made his location. :

All the land covered by Winton’s patent is claimed by VVllham H.
Milrea, who purchased the land from the Rike City Lumber Com—
pany, the immediate grantee of Winton.

Herbenson has also filed a homestead application for the SE
NE. 1 and George Gregorsen has filed an application to make adj 01n-
ing farm homestead entry of the SW. # NE. } of said section.

Whatever equities may exist between Winton and Herbenson, it is
- evident from the foregoing that a snit for cancellation of the patent
issued to Winton can not be maintained and that there is'no.obliga-
" tion upon the Government to intercede in behalf of petitioner.

White did not acquire by his location such equitable right and
title to any part of the land as would have authorized him to assign
or convey it to another without the approval of your office. .

- The only authority for the assignment of bounty land warrants
' and of locations made therewith is given by section 2414, Revised
Statutes (Act of March 22, 1852), which provides that all such war-
rants and all valid locations of the same are declared “to be assign-
able by deed or instriment of writing, made and executed according
to such form and pursuant to such regulations as may be preseribed
- by the Commissioner of the General Land Office, so as to vest the-
assignee with all the rights of the orlglnal owner of the warrant or
location.”
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Whatever right might be asserted and maintained by an assignee
" against the assignor under an assignment made without such ap-
proval, such assignment is not binding on the land department,
which not only has authority to disapprove the assignment if not
made in accordance with the regulations but to cancel the location if
made upon land not subject to siich location.

An assignment of a part of a location is not recognized for the
reason that the object of the statute and the regulations issued there-
under is to keep the warrant indivisible and to preserve the identity
and compactness of,the entry. There can be no unlocated portion of
a warrant. , : ) -

Section 31 of the regulations designed to carry into effect the pro-.
visions of the statute (Seetion 2415 R. S.; 27 L. D., 223) provides as
follows: - .

Bach warrant is required to be distinctlj? and separately located upon a
compact body of land; and if the area of the tract claimed should exceed the
number of acres called for in the warrant the locator must pay for the excess
in cash; but if it should fall short he must take thé tyact in full satisfaction
for his warrant. A person can not enter a body of land with a number of war-

. rants Without‘k specifying the particular tract or tracts to which each shall be
applied ; and for each warrant there must be a distinet location, certificate, and -

patent.

The warrant is merged in the location and when that location is
approved by your office the certificate dnd patent-issues for the entire
tract to the locator or his proper assignee. _

Section 40 of said regulations (27 L. D., 225) provides that—

“When an entry made by the location- of a warrant properly a,ssig-necl" to the
locator has been canceled, the warrant will be returned, with a certiﬁcate'
at.tached thereto _authorizing its relocation by the said locator or his assignees
without a further payment of location. fees. I mo case, however, will such a
certificate be attached to a warrant the assignments whereof are not such as
would receive the approva,l ot this oﬂige if presented for that purpose.

'As no proper assignment had been made of White’s location, and
as part of the land located therewith was not subject to such-location,
_your office had ample authority to cancel the location and the war-
rant was returned to. the proper party for relocation. The land
thereafter was subject to entry and disposal by the first legal appli-
cant as public lands of the United States, and such was their status
at the time of Winton’s location -and the patent issued thereon con-
veyed the legal title to the same and of the United States.

Being public lands at the date of the tax sale under which Her-
benson claims, they were not subject to taxation and the tax deed
under which he claims was absolutely void. _

"The Government is inder no obligation to malke good his title and
his petition must be denied. :

@
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HOMESTEAD ENTRY—CULTIVATION—FINAL PROOF.
IngeLev J. GLOMSET.

A mere pretense of cultivation does not satisfy the 1'equilzements of the home-
i ‘steadllaw; and proof wlich fails to show Done fide compliance with law in
the matter of cultivation must be rejected.

Acting Seeretary Pierce to the Commissioner of the General Land
(G. W. W)  Office, November 30, 1907. (P. E. W.)

The above-entitled case is before the Department upon the appeal
of Ingelev J. Glomset from your office decision of June 7, 1907, affirm-
ing that of the local officers, rejecting her final proof and holdmg :
for cancellation her homestead entry, No. 18863, upon the S. } of SE.
1 of Sec. 15, and N. 4 of NE. 1 of Sec. 22, T. 163 N R. 76W Devils
Lake, North Dakota, land chstrlct

Said entry was made February 10, 1900, and fmal proof was sub-
mitted November 13, 1906, claiming resnience on the. land and com-
pliance with the homestead law since June, 1900. The loecal officers
rejected the proof because of insuflicient residence and thereupon the
claimant filed a motion for review accompanied by a further showing
as to her financial and physical condition, in explanation of her ab-
sences from the land. This showing was forwarded to your office and
the case was there fully considered as upon appeal. It was held
in the decision appealed from that the additional showing admits
that the proof does not disclose the true state of facts, and does ‘not,
justify the claimant’s adrmitted absence from the land.

The entire record has been carefully considered. It appears that
after entry in February the. claimant improved this land with a
_ house, barn and well, fenced it, and established her residence thereon,
in June, 1900, and that the periods during which she was present. on
the land from that time until final proof aggregate 87 months in a
possible total of 76 months. As to cultivation it appears that only
from a quarter to a half acre of the land has ever been planted to
crops and at date of the proof only one additional acre had heen
broken, in 1906.. The land is stated by claimant to be most valuable
for pasturage and hay though she describes the soil as black loam
with clay sub-soil. The Iand has at no time been used for grazing
- purposes. She was present on the land, during the season for culti-
vation, as follows: In 1900 during June only; in 1901 during the
latter half of April and all of July; in 1902 five days in June; in-
1903 during June and July; in' 1904 during June, July and August;. -
in 1905 not.at all; and in 1906 not at all. Thus in the aggregate
-claimant was on the land less than 8 months out of the 35 during
which, in contemplatlon of the homesteqd law, there should be actual
‘and increasing cultivation. In point of tlme and effort, as well as

.
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acreage and results, there has been practically a failure to cultivate -
this Iand. ,

The entryman claims that title to the land has-been fully earned
by compliance with the homestead law. That law, however, requires
not only bong fide residence upon the land but actual cultivation.
Claimant’s cultivation is grossly inadequate to meet the requirements
of the law and in its inadequacy casts further doubt upon the bona
fides of the residence. The cutting of wild hay from a homestead
entry can not be considered seriously as cultivation of the land.
This is particularly true when the part of the land from which the
hay was not cut has not been used for grazing purposes; and also
when the total cultivation during the life of the entry amounts to
not more than half an acre planted to crops and an additional acre
plowed. A pretence of cultivation can not satisfy the requirements
of the law any more than a pretence of residence. .

The proof fails to show compliance with the essential requirements
of the homestead law and must be rejected, and, the lifetime of the’
entry having expired, cancellation thereof must follow. Your de-
cision is affirmed. ' ‘

RECLAMATION ACT—SECTIONS 4 AND 5.
InsTrUCTIONS.
DEPARTMENT OF THE INTERIOR,
GexeraL Lanp Orrice,
Washington, D. C., January 18, 1908.
R:DGISHJRS aND RECEIVERS, o
United States Land Offices.
Sirs: Your attention is called to sections 4 and 5 of the reclama-
" tion act, approved June 17, 1902 (32 Stat., 388), and you are in-
structed thereunder as follows :
1. The Secretary of the Interior will at the proper time, as pro-
vided in section 4, announce the area of lands which may be embraced
in any entry thereafter made or which may be retained in any entry
theretofore made under the reclamation act, and will determine and
fix the charges which shall be made per acre for the lands embraced
in such entries for the estimated cost for building the works and for
operation and maintenance, and prescribe the number and amount
~and the dates of payment of the annual installments thereof.
2. The charges assessed against lands under this act attach to the
lands themselves, and as annual installments thereof accrue they
become fixed charges on the land in the nature of a lien. If any
~entry is canceled by reason of relinquishment, all annual installments
* due and unpaid on the rehnqulshed entry at the date of its cancella—'
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tion must be paid at the timé of ﬁhnw apphcatlon to enter by any per-
son who thereafter enters the land.

3. A person who has entered lands under the reclamation act, and
against whose entry there is no pending charge of noncompliance
with the law or regulations, or whose entry is not subject to cancella-
tion under this act, may relinquish his entry and assign to a prospec-
tive entryman any credit he may have for payments already made
under this act on account of said entry, and the party taking such
assignment may, upon making proper entry of the land and proving
the good faith of the prior entryman to the satisfaction of the Com-
missioner of the General Land Office, receive full credit for all pay-
ments thus assigned to him, but must otherwise comply in every
respect with the homestead law and the reclamation act.

4. All persons holding lands under homestead entries made under
the reclamation act must, in addition to paying the charges men-
tioned above, reclaim at least one-half of the total irrigable area of
their entries for agrlcultural purposes, and reside upon and cultivate
the lands embraced in their entries for not less than the period re-
quired by the homestead laws and the reclamation act. Any failure
to make any two payments when due, or to reclaim the lands as above
indicated, or any failure to comply with the requirements of the
homestead laws and the reclamation act as to residence and cultiva-
tion, will render their entries subject to cancellation and the money
already paid by them  subject to forfeiture. Persons who have
resided upon and cultivated their lands for the length of time pre-
scribed by the homestead laws will not thereafter be required to con-
tinue such residence and cultivation, and they may make final proof
.of reclamation and of residence and cultivation at any time when
they can show residence and cultivation for five years. '

5. Soldiers. and sailors of the war of the rebellion, the Spanish-
American war, or the Philippine insurrection, and their widows and
~ minor orphan children who are entitled to claim credit for the period
of the soldier’s service under the homestead laws, will be allowed to
claim credit under entries made under the reclamation act, but will
" not be entitled to ‘receive final certificate or patent until all the
charges mentioned above have been fully paid.

6. The widows or heirs of persons who make entries under the
reclamation act will not be required to both reside upon and cultivate
the lands covered by the entry of the person from whom they inherit,
but they must reclaim at least one-half of the total irrigable area of
the entry for agricultural purposes as required by the reclamation
act and make payment of all unpaid charges before either final cer-
tificate or patent can be issued.

7. When any entryman or the heirs of any entryman apply to make
final proof after all of the requirements of the homestead law as to

10766—voL, 36—07M——17. ‘



2568 DECISIONS RELATING TO THE PUBLIC LANDS.

residence and cultivatiori have been complied with, you will permit
them to do so, and if you find the proof offered by them to be regular
and sufficient, you will, without issning final certificate, forward the
proofs to this office with your recommendation thereon, in all cases’
where all of the charges have not been fully paid. Upon receipt of
the proof at this office it will be considered, and if found worthy of
approval further action will then be suspended until all of the
charges have been paid and proof of the reclamation of one-half the
Irrigable area furnished, when final certificate will issue. Iu all
cases where suitable proof is offered after all charges mentioned
above have been paid, you Wlll consider the same and issue final cer-
tificate thereon.

8. If you find any final proof offered under this act to be irregular
or insufficient, you will reject it and allow the entryman the usual
right of appeal; and if this office finds any proof forwarded by you
to be fatally defective in any respect, the entryman will be notified of
that fact and given an opportunlty to cure the defect or to present

" acceptable proof

9. As soon as the area and charcres bave been fixed for lands
embraeced in any existing entry, or when any entry is.made subse-
quent to the fixing of such area and charges, you should notify the
‘entryman of such area and charoes and furnish him with copy of the
published notice issued by the Secretary of the Interlor, and copy
of these regulations. :

Very respectfully, : R. A. BALLINGER,
: o Commissioner.

Approved : ' :

Frank Pierce,
First d.ssistant Secretary.

HOMESTEAD ENTRY-DESERTED WIFE—SEPARATION BY MUTUAL
. CO‘\TSENT :

ROBERTS' . SEYMOUR.

Separation of a husband and wife by mutual consent does not constitute the
wi